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PURPOSE AND SUMMARY

H.R. 4689, the “Fairness in Sentencing Act of 2002,” would dis-
approve an amendment to the Sentencing Guidelines submitted by
the United States Sentencing Commission to Congress on May 1,
2002. The Sentencing Commission’s proposed amendment creates a
drug quantity “cap” for those persons convicted of trafficking in
large quantities of drugs if those persons also qualify for a miti-
gating role adjustment under the existing guidelines. For example,
the sentence of a person convicted of trafficking 150 kilograms or
more of cocaine who also qualifies for a mitigating role adjustment
would be reduced to the same level as another person convicted of
trafficking only a 2 kilogram of cocaine who also qualifies for a
mitigating role adjustment. The %2 kilogram trafficker would re-
ceive no benefit under the “cap.” This would result in the less cul-
pable defendant (one who moved less drugs) unfairly receiving a
disproportionately longer sentence than the more culpable defend-
ant (one who moved more drugs). This amendment to the Sen-
tencing Guidelines will take effect on November 1, 2002, if it is not
disapproved by Act of Congress.

BACKGROUND AND NEED FOR THE LEGISLATION

The Sentencing Reform Act of 1984 (Title II of the Comprehen-
sive Crime Control Act of 1984) provided for the development of
guidelines to further the basic purposes of criminal punishment:
deterrence, incapacitation, just punishment, and rehabilitation. The
guidelines created a system of determinate sentencing: by elimi-
nating parole and greatly restricting good time, it ensured that de-
fendants would serve nearly all the sentence that the court im-
posed. The responsibility for shaping these determinate sentences
was delegated to the United States Sentencing Commission. The
Commission is an independent body within the judicial branch,
with authority to promulgate sentencing guidelines and policy
statements, consistent with the governing statutes. The Commis-
sion’s enabling legislation, codified at 28 U.S.C. §§991-998, in-
cludes a number of congressional directives as to the content of the
guidelines. It includes the parallel goals of providing “certainty
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and fairness” in sentencing, while avoiding “unwarranted sen-
tencing disparities.”!

Under the Guidelines the court determines a sentencing range
based upon numerous factors, including the nature and seriousness
of the offense, the defendant’s role in the offense (whether major
or minor), whether the defendant accepted responsibility, ob-
structed justice, used a weapon in connection with the offense, and
the extent of the defendant’s past criminal record. Once the guide-
line range is calculated by the court using these factors, the court
must generally impose a sentence which is within that range, al-
though the court may in appropriate circumstances depart either
below or above the calculated range when necessary.

SENTENCING CALCULATION FOR DRUG TRAFFICKING
“BASE OFFENSE LEVEL”

Calculating the sentencing range for drug trafficking crimes be-
gins by looking to the objective factor of the amount of drugs in-
volved to arrive at a starting “base offense level.” The guidelines
provide for an orderly gradation of levels, from level 6 (the lowest
level) to level 38 (the highest level). These levels are set forth in
a table contained within the Guideline Manual. The greater the
amount of drugs involved, the greater the defendant’s “base offense
level” will be. When two or more persons are involved together in
a drug trafficking crime, the amount of drugs attributable to each
defendant is often different, depending upon whether or not the in-
dividual defendant was aware of the total drug amount or whether
that amount was foreseeable to that defendant. Amounts of drugs
stemming from the criminal conduct of one defendant which are
neither known nor foreseeable to the co-defendant are not included
in calculating the co-defendants “base offense level,” or his ultimate
sentence.

“ADJUSTED OFFENSE LEVEL”

The “base offense level” is, however, only the beginning of the
calculation. The “base offense level” for each defendant is increased
or decreased depending upon other individual factors. In a drug
conspiracy some members of the conspiracy may be more culpable
than others. For example, those who planned the drug enterprise
and directed others in it are considered more culpable than those
who played only a minor role in the conspiracy. The offense level
of the more culpable members is increased to reflect that fact,
while the offense level of less culpable members is decreased. Simi-
larly, the offense level of those who accept responsibility for their
crimes is decreased further. The offense level of those who provide
substantial assistance in the prosecution of others is decreased fur-
ther still, while the offense level for those who have obstructed jus-
tice during the court proceeding or used a weapon during the crime
is increased. The court uses these adjustment factors to determine
a defendant’s “adjusted offense level.”

128 U.S.C. §991(b)(1)(B) (2002); see also 28 U.S.C. §994(f) (2002).
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“CRIMINAL HISTORY CATEGORY”

The Guidelines also take into account whether a defendant has
a prior criminal record. Defendants with criminal records are
placed in a higher “criminal history category,” ranging from the
lowest category 1 through the highest category 6. A defendant with
a more extensive and egregious history of past crimes is assigned
a higher criminal history category.

“SENTENCING RANGE”

The court matches the “adjusted offense level” with the “criminal
history category” (using a Table in the Guideline Manual) to deter-
mine the “sentencing range.” The court is ordinarily required to im-
pose a sentence which falls within that “sentencing range.” How-
ever, the court has unlimited and unreviewable authority to decide
exactly where within that range to sentence an individual defend-
ant. The top of the range is about 25 percent higher than the bot-
tom of the range, giving the sentencing judge significant discretion
in meting out sentences appropriate to individual defendants be-
yond that already achieved by the application of the Guideline ad-
justments noted above. Further, the court may, in appropriate
cases, depart either above or below the sentencing range to arrive
at an appropriate sentence for an individual.

AMENDMENT 4

On May 1, 2002, pursuant to 28 U.S.C. §944(p), the Sentencing
Commission submitted to Congress ten amendments to the sen-
tencing guidelines. These amendments will take effect on Novem-
ber 1, 2002, if they are not disapproved by an Act of Congress.

Amendment 4 is an amendment to section 2D1.1(a)(3) of the
guidelines which sets the “base offense level” for offenses involving
the unlawful manufacturing, importing, exporting, or trafficking of
drugs. This amendment would create a drug quantity “cap” at base
offense level 30 for those persons convicted of trafficking in large
quantities of drugs if those persons also qualify for a mitigating
role adjustment under the existing guidelines. The current max-
imum base offense level a defendant could receive under section
2D1.1(a)(3) is level 38. Persons trafficking in small quantities of
drugs receive no benefit from the level 30 “cap,” even when they,
too, played only a minor or minimal role in the offense.

Amendment 4 also adds an application note to the Commentary
to section 3B1.2 of the guidelines, which provides for a further de-
crease to the “base offense level” for a large-quantity trafficker who
is a minimal or minor participant in the criminal activity. This new
application note would require the court to decrease the base of-
fense level another two (2) to four (4) levels whenever the court has
applied section 2D1.1(a)(3) and “capped” the base offense level at
level 30. This means that the “base offense level” for large quantity
traffickers would always be reduced to at least level 28 and could
be reduced as low as level 26 whenever section 2D1.1(a)(3) is ap-
plied. As an example, this amendment would treat traffickers who
are responsible for trafficking in 150 kilograms or more of cocaine
the same as traffickers who are responsible for trafficking only V%
kilogram of cocaine. This represents a significant departure from
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the current orderly gradation structure which assures that those
trl"afﬁcking in higher drug amounts receive higher “base offense lev-
els.”

Amendment 4 would accordingly result in disproportionate pun-
ishment contrary to past congressional directives, and would sim-
ply be unfair. Small-time drug defendants—those who perform
minor roles and traffic in small amounts of drugs receive no benefit
under Amendment 4. The small-timer will thus receive a dispropor-
tionately higher sentence than those trafficking in more drugs.

The Sentencing Commission, in its “Reason for Amendment,”
states that the current guidelines overstate the culpability of cer-
tain drug offenders “who perform relatively low level trafficking
functions, have little authority in the drug trafficking organization,
and have a lower degree of individual culpability.” However, such
persons already receive an individual downward adjustment to re-
flect these facts. Had the Commission believed that the current
“mitigating role” adjustment was insufficient to reflect relative cul-
pability, those provisions could have appropriately been amended
to address the issue for all defendants with a mitigating role in an
equitable manner without creating a unfair disparity in sentencing.

Amendment 4 will be nothing short of a windfall for large drug
traffickers. It gives drug dealers the incentive to move more drugs,
rather than less, and is contrary to the consistent and long-stand-
ing congressional intent that drug quantity forms the centerpiece
of the guidelines in drug sentencing. The greater the drug quantity
involved in the trafficking operation, the greater the harm to our
Nation. The intent of Congress has been clear that there be an or-
derly gradation of sentences in drug trafficking cases based pri-
marily upon the objective criterion of drug quantity. The pro-
posed amendment to “cap” drug quantity is inconsistent with that
congressional intent and also with basic notions of fairness. The
“mitigating role” participant in a given case whose lower base of-
fense level does not trigger the “cap” (because he moved less drugs)
will receive a disproportionately higher sentence than the “miti-
gating role” participant in another case whose level does trigger the
“cap” (because he moved more drugs).

HEARINGS

On May 14, 2002, the Subcommittee on Crime, Terrorism, and
Homeland Security held a legislative hearing on H.R. 4689. Testi-
mony was received from four witnesses. The witnesses were: John
Roth, Chief, Asset Forfeiture and Money Laundering Section,
Criminal Division, U.S. Department of Justice; William G. Otis,
Adjunct Professor of Law, George Mason University Law School,
Charles Tetzlaff, General Counsel, United States Sentencing Com-
mission; and the Honorable James M. Rosenbaum, Chief Judge,
United States District Court for the District of Minnesota.

TESTIMONY OF JOHN ROTH, UNITED STATES DEPARTMENT OF JUSTICE

The Administration’s strong support of H.R. 4689 is aptly re-
flected in the testimony of John Roth, Chief, Asset Forfeiture and
Money Laundering Section, Criminal Division, U.S. Department of
Justice. Mr. Roth testified that the Commission’s Amendment 4
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would result in “a sentencing scheme that fails to reflect the seri-
ousness of the conduct, will produce wildly disparate sentences be-
tween cases or even in the same case, and will ignore the modern
reality of drug trafficking crimes in the United States today.”2 Mr.
Roth succinctly noted that “[t]he net effect of the Sentencing Com-
mission guideline change is to allow individuals with a minor but
necessary role in large drug organizations to escape the con-
sequences of their actions.” 3

Additionally, he testified that “[t]he guideline change is going to
make it more difficult for prosecutors to attack large organiza-
tions,” and “to convince less culpable members of a conspiracy to
aid the government or provide evidence in assistance to the govern-
ment.”4 Mr. Roth pointed to his own previous prosecutorial experi-
ence in gaining the cooperation of low-level participants in catching
and prosecuting higher-ups, including one such driver of a 200 kilo-
gram cocaine shipment. According to Mr. Roth:

“[t]he only reason that he’d cooperate with us is because he re-
alized that notwithstanding his perhaps minor role in the en-
tire organization, he still faced a significant sentence. If we
loose that ability to convince these minor players to testify and
to cooperate and to provide evidence we loose the ability to go
after the kingpins. And to me that’s the single most significant
problem with the commission’s actions.”5

Significantly, the Department of Justice outlined examples that
show this amendment is only the latest in an ongoing effort by the
Commission to reduce the severity of Federal drug sentences:

In 1992, the Commission changed the definition of “relevant
conduct” for jointly undertaken activity, which had the effect
of lowering drug conspiracy sentences. In 1994, the Commis-
sion reduced the highest offense level for trafficking offenses
from level 42, for drug crimes involving, for example, a quan-
tity in excess of 1,500 kilograms of cocaine, to a level 38, there-
by punishing offenses involving 150 kilograms of cocaine in the
same manner as those involving 1,500 kilograms of cocaine. In
1995, the Commission instituted the “safety valve” reduction
which, in addition to allowing a defendant to be sentenced
without regard to a statutory mandatory minimum, allowed in
certain serious drug cases a further two level reduction in the
offense level. This carefully crafted safety valve amendment re-
sulted in a proportionate decrease in sentence for a significant
group of defendants whose reduced culpability justified lower
penalties. Just last year, the Commission once again reduced
the drug sentencing guidelines by extending that two level re-
duction to less serious drug crimes (i.e., less than 500 grams
of cocaine).®

2The Fairness in Sentencing Act of 2002: Hearing on H.R. 4689 Before the Subcomm. on
Crime, Terrorism, and Homeland Sec., House Comm. on the Judiciary, 107th Cong. 15 (2002)
[hereinafter “H.R. 4689 Hearing”] (prepared statement of John Roth, Section Chief, Asset For-
feiture and Money Laundering Section, Criminal Division, U.S. Department of Justice [herein-
after “Prepared Statement of John Roth”]).

31d. at 15 (emphasis added).

4]d. at 13 (testimony of John Roth, Section Chief, Asset Forfeiture and Money Laundering
Se;:tion, Criminal Division, U.S. Department of Justice [hereinafter “Testimony of John Roth”]).

61d. at 16 (Prepared Statement of John Roth).
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TESTIMONY OF WILLIAM G. OTIS, ESQ.
GEORGE MASON UNIVERSITY LAW SCHOOL

William G. Otis, former Federal prosecutor and Adjunct Pro-
fessor of Law at George Mason University Law School, testified in
support of H.R. 4689. Mr. Otis testified that the amendment was
not needed in as much as the existing guidelines provide ample au-
thority for sentencing judges to arrive at reduced sentences for low-
level offenders. He further noted that under the existing guidelines,
defendants already: are sentenced only for amount of drugs that
they actually know about or are reasonably foreseeable to them:;
are sentenced to the bottom of their guideline range; receive reduc-
tions for accepting responsibility; receive reductions for their minor
or minimal role in the offense; and may qualify for downward de-
partures below the range, significantly including departures for as-
sisting in the prosecution of others involved.” Mr. Otis concluded
that “[blecause the amendment is excessive, ill-conceived and in-
consistent with the Guidelines’ central purpose of ensuring fairness
while protecting the public, it should be rejected.” 8

TESTIMONY OF CHARLES TETZLAFF,
UNITED STATES SENTENCING COMMISSION

Charles Tetzlaff, General Counsel to the Sentencing Commission,
testified in opposition to H.R. 4689 and in support of the Commis-
sion’s amendment. Among the reasons for its adoption, he ex-
plained, was a statistical study by the Commission concerning pow-
der cocaine sentences during a single year. According to Mr.
Tetzlaff:

powder cocaine offenders classified as “renters, loaders, look-
outs, enablers, users and others” on average were held ac-
countable for greater drug quantities (7,320 grams) than pow-
der cocaine offenders classified as managers and supervisors
(5,000 grams) or wholesalers (2,500 grams). And couriers and
mules were held accountable for almost as much powder co-
caine (4,900 grams) as managers and supervisors, and more
than wholesalers.?

TESTIMONY OF THE HONORABLE JAMES M. ROSENBAUM

Invited at the request of the Minority, the Honorable James M.
Rosenbaum, Chief Judge of the United States District Court for the
District of Minnesota, appeared before the Subcommittee at the
May 14, 2002, hearing and testified in opposition to H.R. 4689.

7Id. at 26 (prepared statement of William G. Otis, Adjunct Professor of Law, George Mason
Univ. [hereinafter “Prepared Statement of William G. Otis”]).

8]1d. at 25.

91d. at 11 (prepared statement of Charles Tetzlaff, General Counsel to the Sentencing Com-
mission [hereinafter “Prepared Statement of Charles Tetzlaff’]) (emphasis added). It is impor-
tant to note that this “study” shows little more than the ability to manipulate statistics and,
more importantly, it tells us nothing about actual cases. In the study, “renters, loaders, lookouts,
etc,” were thrown together into a statistical pool (regardless of the size of the drug operation
in which they were involved) where the drug amounts were averaged and then compared
against the similarly averaged drug amounts for all “supervisors and managers” (regardless
of the size of the operation in which they were involved). A comparison of such broadly assessed
averages is irrelevant when comparing relative attributable drug amounts within individual con-
spiracies. Even if it was relevant, it does not explain why the Commission chose to apply the
drug cap to all drugs, rather than limit its application to powder cocaine where the supposed
“anomaly” was found to exist.
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Judge Rosenbaum submitted a prepared statement as part of his
testimony.19 As reflected in his statement, Judge Rosenbaum testi-
fied that the U.S. Sentencing Commission’s drug level cap amend-
ment was needed because it would help alleviate inequities result-
ing from the application of the current guideline sentencing struc-
ture. In advancing his position, Judge Rosenbaum testified that de-
fendants convicted of drug offenses “frequently have no idea what
they are carrying or receiving;”’1! that “under the present guide-
lines, it is the quantity of drugs in the whole scheme that drives
the sentence;” 12 and that the “present sentencing system sentences
minor and minimal participants who do a day’s work, in an admit-
tedly evil enterprise, the same way it sentences the planner and
enterprise-operator who set the evil plan in motion and who figures
to take its profits.” 13

To further his argument, Judge Rosenbaum offered “examples of

the effects of this change, if adopted . . .” and provided “examples

. pulled from recent cases in the District of Minnesota.” 14 He
proceeded to discuss several cases, each of which he identified only
by defendant initials, setting out guideline ranges under the exist-
ing guidelines, sentence terms, and other information with respect
to each.1® He also set out his calculation as to what the sentencing
range for each would be if the Sentencing Commission’s Amend-
ment 4 were to become law, to suggest that the lower sentence re-
sultirllg from the Amendment would be a more just sentence in each
case.

Following the hearing, the Subcommittee submitted additional
written questions to Judge Rosenbaum on May 22, 2002, in order
to ascertain, among other things, the actual cases to which Judge
Rosenbaum referred during his testimony.l? After receiving the
May 22, 2002 letter, Judge Rosenbaum contacted Subcommittee
Chairman Lamar Smith by telephone and asked that the Chairman
agree to permit the Judge to limit his response to “publicly avail-
able information.” The Chairman agreed that the Judge’s initial re-
sponse could be so limited. Thereafter, Judge Rosenbaum re-
sponded to the Subcommittee’s May 22, 2002 letter on June 6,
2002.18 Along with his response, Judge Rosenbaum conveyed copies
of nine Judgment and Commitment Orders,!® which reveal some,

10H R. 4689 Hearing at 19-22 (prepared statement of Hon. James M. Rosenbaum, Chief
iudge,])U.S. Dist. Court for the Dist. of Minn. [hereinafter “Prepared Statement of Judge Rosen-

aum”]).

11]d. at 19-20.

12]d. at 20.

13]1d. at 22.

14]d. at 20.

12% at 20-22 (Prepared Statement of Judge Rosenbaum).

17 Letter from Hon. Lamar Smith, Chairman, Subcomm. on Crime, Terrorism, and Homeland
Sec., to Hon. James M. Rosenbaum, Chief Judge, U.S. Dist. Court for the Dist. of Minn. (May
22, 2002).

18T etter from Hon. James M. Rosenbaum, Chief Judge, U.S. District Court for the Dist. of
Minn., to Hon. Lamar Smith, Chairman, Subcomm. on Crime, Terrorism, and Homeland Sec.
(June 6, 2002).

19 U.S. v.Vimalam Hamilton Delany, No. 99-CR-51 (010) (JMR) (D. Minn. Aug. 24, 2000)
(Judgment and Commitment Order); U.S. v. Joel Arellano Plateado, No. 00—CR-327(10)(JMR)
(D. Minn. Apr. 4, 2001) (Judgment and Commitment Order); U.S. v. Eliseo Rodrigo Romo, No.
CR 3-95-52 (D. Minn. Nov. 20, 1995) (Judgment and Commitment Order); U.S. v. Reut Bustos-
Hernandez, No. 01-210(2)(DSD/JMM) (D. Minn. Jan. 28, 2002) (Judgment and Commitment
Order); U.S. v. Fernando Dwayne Davis, No. 4:95CR00103-001 (D. Minn. Jan. 14, 1997) (Judg-
ment and Commitment Order); U.S. v. Maria Guadalupe Avalos, No. 98-137(12)(DSD/AJB) (D.
Minn. May 24, 1999) (Judgment and Commitment Order); U.S. v. Stephen Tiarks, No. 98—
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but by no means all, of the information sought by the Sub-
committee.

Both in his June 6, 2002 response, and thereafter, Judge Rosen-
baum declined, however, to answer certain questions posed to him
by the Subcommittee relevant to his testimony, even for the cases
over which he personally presided,2® despite his acknowledgment
that “trials, guilty pleas, and sentencing proceedings are generally
public.”21 As a significant example, the Judgment and Commit-
ment Order in United States v. Joel Arellano Plateado reflects only
that Judge Rosenbaum granted a downward departure in that case
“for the reasons set forth at the hearing.”22 When the Sub-
committee requested Judge Rosenbaum inform it of his reasons, he
declined to do so0.23

Further, in response to subsequent requests from the Sub-
committee,2¢ Judge Rosenbaum provided additional Judgment and
Commitment Orders which also reflect that he granted downward
departures in two other cases “for the reasons set forth at the
hearing[s].” 25 Rather than provide the Subcommittee with his rea-
sons in any of these cases, Judge Rosenbaum suggested that the
Subcommittee seek to order transcripts of the sentencing pro-
ceedings and provided the name and telephone number of his court
reporter.26 He also wrote, “I am—and remain—happy to provide
the Subcommittee such assistance as I am able to provide.”27 The
Subcommittee thereafter sought to obtain the transcripts of certain
relevant proceedings.28

I. JUDGE ROSENBAUM’S PREPARED STATEMENT SUGGESTED THAT
DEFENDANTS ARE CONVICTED ON LEGALLY INSUFFICIENT EVIDENCE

At the May 14, 2002 hearing, Judge Rosenbaum testified against
the bill and advocated strongly that the Sentencing Commission’s
amendment to cap the base offense level for those trafficking in
large quantities of drugs was very much needed to bring equity to

137(11)(DSD/AJB) (D. Minn. June 2, 1999) (Judgment and Commitment Order); U.S. v. Alecia
Colmenares, No. 99-351(10)(ADM/AJB) (D. Minn. Sept. 5, 2000) (Judgment and Commitment
Order); U.S. v. Heather Ann Genz, No. 99-351(9)(ADM/AJB) (D. Minn. Sept. 7, 2000) (Judgment
and Commitment Order).

20 See letter from Hon. Lamar Smith, to Hon. James M. Rosenbaum (May 22, 2002); letter
from Hon. James M. Rosenbaum, to Hon. Lamar Smith (June 6, 2002); letter from Hon. Lamar
Smith, Chairman, Subcomm. on Crime, Terrorism, and Homeland Sec., to Hon. James M. Rosen-
baum, Chief Judge, U.S. Dist. Court for the Dist. of Minn. (July 19, 2002); letter from Hon.
James M. Rosenbaum, Chief Judge, U.S. Dist. Court for the Dist. of Minn., to Hon. Lamar
Smith, Chairman, Subcomm. on Crime, Terrorism, and Homeland Sec. (Aug. 9, 2002); letter
from Hon. Lamar Smith, Chairman, Subcomm. on Crime, Terrorism, and Homeland Sec., to
Hon. James M. Rosenbaum, Chief Judge, U.S. Dist. Court for the Dist. of Minn. (Aug. 9, 2002);
letter from Hon. James M. Rosenbaum, Chief Judge, U.S. Dist. Court for the Dist. of Minn.,
to H(;n. Lamar Smith, Chairman, Subcomm. on Crime, Terrorism, and Homeland Sec. (Aug. 30,
2002).

21 Letter from Hon. James M. Rosenbaum, to Hon. Lamar Smith at 2 (Aug. 9, 2002).

22.8. v. Joel Arellano Plateado, No. 00—-CR-327(10)(JMR) (D. Minn. Apr. 4, 2001) (Judgment
and Commitment Order at 4).

23 See letter from Hon. Lamar Smith, to Hon. James M. Rosenbaum at 3 (July 19, 2002); letter
from Hon. James M. Rosenbaum, to Hon. Lamar Smith at 2 (Aug. 9, 2002).

24 See letter from Hon. Lamar Smith, to Hon. James M. Rosenbaum at 3 (July 19, 2002).

25U.S. v. Miguel Angel Larios-Verduzco, No. 01-CR-228(JMR) (D. Minn. June 13, 2002)
(Judgment and Commitment Order at 4); U.S. v. Eduardo Pelayo-Ruelas, No. 01-CR-
228(01)(JMR/FLN) (D. Minn. Aug. 2, 2002) (Judgment and Commitment Order at 5).

26 See letter from Hon. James M. Rosenbaum, to Hon. Lamar Smith at 2 (Aug. 9, 2002).

27 Letter from Hon. James M. Rosenbaum, to Hon. Lamar Smith at 2 (Aug. 9, 2002).

28 The court-reporter was exceedingly professional and helpful concerning this request. It nev-
ertheless resulted in both delay in receiving the information, an obligation of public funds and
expenditures of court and Subcommittee staff time to obtain information that Judge Rosenbaum
possessed, but would not reveal.
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the Federal sentencing system. In describing those persons who
would be affected by Amendment 4, he testified:

they are the women whose boyfriends tell them, “A package
will be coming by mail or from a package delivery service in
the next 2 weeks. Keep it for me, and TI'll give you $200, or
maybe I'll buy you food for the kids.” Or they are drug couriers
who either swallow, wear, or drive drugs from one place to an-
other. And they frequently have no idea what they are
carrying or receiving, and if they have an idea of what, they
usually don’t know how much.2°

That a sitting Federal Judge would suggest, as he did in his pre-
pared statement, that persons can be, and are convicted on no more
evidence than receiving a package at the request of a boyfriend is
remarkable. If true, it raises serious concerns that judges are
knowingly permitting such convictions despite the extraordinary
power entrusted to them by Congress to prevent convictions based
on insufficient evidence.3° If not true, the falsity of that suggestion,
cloaked in the majesty of a Federal judicial officer, can only serve
to erode respect for the rule of law in the public’s mind and in the
mind of those who stand accused of crimes.

Accordingly, Chairman Smith pressed Judge Rosenbaum on this
very point:

Mr. SMITH . . . Judge Rosenbaum . . . In all of the examples
that you gave, it’s my understanding that the individuals in-
volved were actually convicted of knowing they were trafficking
in drugs or were convicted of knowingly being engaged in con-
spiring to traffic in drugs.

My question is this, going back to one of the examples that you
gave—I think it was the example of the girlfriend, you said,
[who was] given $200, just deliver this package or receive this
package or whatever. If that’s all there was to it, I don’t think
she would have been convicted . . .31

The Judge then acknowledged that the suggestion in his prepared
statement was not correct and that persons convicted did know
that they were carrying or receiving illegal drugs:

Judge ROSENBAUM. . . . They were all convicted of crimes
that they committed. They knew what they were doing .
they understood what they were doing.32

29H R. 4689 Hearing at 19-20 (Prepared Statement of Judge Rosenbaum) (emphasis added).
Judge Rosenbaum also testified concerning an individual whom he identified as “EPR,” telling
the Subcommittee that “EPR was friends with a drug courier, and was asked to travel with him
as a second driver. According to the courier, the defendant was not aware of the drugs
in the car. His sentence is pending before me.” Id. at 21 (emphasis added).

30Fed. R. Crim. P. 29 (Motion for Judgment of Acquittal). Rule 29 states: “[t]he court on mo-
tion of a defendant or of its own motion shall order the entry of judgment of acquittal of
one or more offenses charged in the indictment or information after the evidence on either side
is closed if the evidence is insufficient to sustain a conviction of such offense or offenses.”
Id. (emphasis added).

31H.R. 4689 Hearing at 28 (question from Chairman Smith).

32]d. at 28 (testimony of Hon. James M. Rosenbaum, Chief Judge, U.S. Dist. Court of the
Dist. of Minn. [hereinafter Testimony of Judge Rosenbaum]). Further, Judge Rosenbaum there-
after was unable to identify any case in which he declined to grant a motion for judgment of
acquittal under Rule 29, Federal Rules of Criminal Procedure, where the facts were as he de-
scribed in his written statement: that is, where the only evidence adduced at trial was of the
woman defendant’s boyfriend [who] told her “[a] package will be coming by mail or from a pack-
age delivery service in the next 2 weeks. Keep it for me, and T'll give you $200, or maybe I'll
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II. JUDGE ROSENBAUM’S TESTIMONY INACCURATELY SUGGESTED A
REFERENCE TO AN ACTUAL CASE IN SUPPORT OF THE AMENDMENT

In continuing his response to the Chairman’s question at the
May 14, 2002 hearing, Judge Rosenbaum added:

The young woman received a box at her home. It was not for
her to open that box. I can assure you, knowing what 1
know of her relationship with her boyfriend, she would
never have done so. But she knew the box contained drugs,
because she knew that’s what her boyfriend did.33

This certainly gave every indication that he was speaking of an ac-
tual defendant, with an actual boyfriend, and that Judge Rosen-
baum had personal knowledge about the nature of their relation-
ship. Yet, in his June 6, 2002 response to the Subcommittee’s fol-
low-up questions seeking identification of this case,34 the Judge re-
vealed that:

that statement concerns no particular case. The state-
ment distills conversations I have had over several years with
inmates—particularly women—in Federal Correctional Institu-
tions I have visited. The statement was offered to illustrate the
situation in which minor or minimal participants frequently
find themselves.35

III. JUDGE ROSENBAUM’S INACCURATE REPRESENTATIONS REGARDING
THE SENTENCES IN CASES BEFORE HIM AND OTHER FEDERAL DIS-
TRICT COURTS CANNOT BE USED TO JUSTIFY SUPPORT OF THE
AMENDMENT

1. Judge Rosenbaum Inaccurately represented the Sentence of
“VHD”

The case of “VHD” (Vimalam Hamilton Delaney) cannot support
the Amendment because Judge Rosenbaum misrepresented the
sentence that “VHD” received under the existing guidelines. Judge
Rosenbaum testified:

Now, let me tell you about VHD . . . Under the present Guide-
lines she was rated at a level 27, and subject to a sentence of
87-108 months, or 7-9 years. Under the proposed amendment,
she would have had a base offense level of 25 and faced 57—
71 months, or between 5-6 years.36

Judge Rosenbaum did not to disclose that in this case he had actu-
ally departed below the guideline range (as he is permitted to
do in the appropriate case under the existing guidelines) and sen-
tenced “VHD” to 36 months.37 This sentence is well below the
minimum of the guideline range under either the current guide-

buy you food for the kids.” Id. at 19. See letter from Hon. Lamar Smith, to Hon. James M.
Rosenbaum at 3 (May 22, 2002) (question 11); letter from Hon. James M. Rosenbaum, to Hon.
Lamar Smith (June 6, 2002).

33 H R. 4689 Hearing at 28 (Testimony of Judge Rosenbaum) (emphasis added).

34 See letter from Hon. Lamar Smith, to Hon. James M. Rosenbaum at 3 (May 22, 2002) (ques-
tion 11).

35 Letter from Hon. James M. Rosenbaum, to Hon. Lamar Smith at 2 (June 6, 2002) (emphasis
added).

36 H.R. 4689 Hearing at 20 (Prepared Statement of Judge Rosenbaum).

37U.8. v. Vimalam Hamilton Delany, No. 99-CR-51 (010) (JMR) (D. Minn. Aug. 24, 2000)
(Judgment and Commitment Order at 2, 4).
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lines or the amendment proposed by the Commission. Yet,
Judge Rosenbaum did not disclose to the Subcommittee this essen-
tial fact and gave every indication that he was required to sentence
this poor woman to an inordinately long term because of the harsh-
ness of the current guidelines—guidelines so harsh they need to be
amended to provide relief lest injustice occur.

In fact, no amendment is needed at all. The current guidelines
provide for departures and sentences below the range when appro-
priate,38 as William G. Otis made clear in his testimony to the Sub-
committee:

Fifth, if the defendant is exceptional for any reason the Sen-
tencing Commission did not adequately consider, he already
qualifies for a downward departure with or without he govern-
ment’s acquiescence. As we speak, downward departures from
the guidelines on this basis, combined with Government-spon-
sored departures, are given in an astonishing 43 percent of all
drug trafficking cases.3°

He further testified:

With so many avenues of mitigation already built into the sys-
tem, there is no occasion for an amendment . . .40

2. Judge Rosenbaum Inaccurately Represented the Sentence of
(IJAP”

Judge Rosenbaum also misstated the sentence imposed on “JAP,”
(Joel Arellano Plateado) which cannot be used to justify the
Amendment. Judge Rosenbaum testified that:

Twenty-one year old JAP . . . was characterized as a level 34
offender, resulting in a range of 57-71 months, or 5-6 years,
after reductions for role, acceptance, and safety valve. Under
the change [of the Commission’s amendment], he would have
had a range of 37—46 months, or 3—4 years.41

Judge Rosenbaum did not tell the Subcommittee that in this case
he had also departed downward for “JAP” under the existing
guidelines to impose a sentence of 36 months, which represents a
sentence below the bottom of the guideline range under either the
existing or amended guidelines.*2

3. Judge Rosenbaum Misstated the Circumstances Surrounding the
Sentencing of “FDD”

Judge Rosenbaum misstated the circumstances surrounding the
sentencing of “FDD” (Fernando Dwayne Davis), which cannot be
used to justify the Amendment. Judge Rosenbaum testified that:

38 See Sentencing Guidelines § 5K2.0. Section 3553(b) of 18 U.S.C. states that “[t]he court shall
impose a sentence of the kind, and within the range . . . unless the court finds that there exists
an aggravating or mitigating circumstance of a kind, or to a degree not adequately taken into
consideration by the Sentencing Commission.” Id.

39H R. 4689 Hearing at 23 (testimony of William G. Otis, Adjunct Professor of Law, George
Mason Univ. [hereinafter “Testimony of William G. Otis”]).

40]d. at 23 (Testimony of William G. Otis).

41]d. at 21 (Prepared Statement of Judge Rosenbaum).

42U.8S. v. Joel Arellano Plateado, No. 00—CR-327(10)(JMR) (D. Minn. Apr. 4, 2001) (Judgment
and Commitment Order at 2 , 4).
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FDD was one of the drivers in the course of a drug distribution
chain and had no criminal history. (His defense counsel main-
tained that his participation in the offense constituted short-
term, aberrant behavior in his otherwise law-abiding lifestyle.)
Therefore the presentence investigation considered him a
minor participant in the drug trafficking conspiracy.43

To describe “FDD” merely as, “one of the drivers in the course
of the drug distribution chain,” understates the seriousness of the
defendant’s criminal conduct and the extent of his involvement as
a full and ongoing participant in the conspiracy as set forth in the
sentencing judge’s written findings attached to the Judgement and
Commitment Order: 44

[TThe defendant was present at Patsy Kalfayan’s apartment in
the early morning on November 1, 1995 when Gerald Jarret
made him and the other co-defendants remove their clothing
when some cocaine base was misplaced. The defendant was
also present when Carlos Cleveland found the missing cocaine
base in the hood of his coat in Detroit at the home of a person
known only as Tony.45

The defendant drove the other members of the conspiracy to
Minneapolis, met Steven Howard, who was transporting weap-
ons for the defendants, at the Minneapolis bus station, and
registered for a room at the Red Roof Inn.46

The Judgment and Commitment Order further reflects the fact
that the sentencing judge attributed drug amounts to this defend-
ant based upon his knowledge and involvement in aspects of the
conspiracy beyond that of “one of the drivers.” 47

In addition to minimizing “FDD’s” involvement, Judge Rosen-
baum did not to tell the Subcommittee that the pre-sentence report
listed factors which the probation officer who prepared the report
believed “may warrant an upward departure.” 4 While the Sub-
committee discovered this only upon review of the Judgment and
Commitment Order, Judge Rosenbaum told Chairman Smith, he
based his testimony “on case summaries contained in Pre-Sentence
Reports (PSRs).” 49

Despite his prior review of the pre-sentence report containing
this information, Judge Rosenbaum similarly did not tell the Sub-
committee that “FDD” had also been convicted of aiding and abet-
ting the use of a firearm in connection with his drug trafficking of-

43H.R. 4689 Hearing at 21 (Prepared Statement of Judge Rosenbaum).

44U.S. v. Fernando Dwayne Davis, No. 4:95CR00103-001 (D. Minn. Jan. 14, 1997) (Judgment
and Commitment Order).

45]d. (Judgment and Commitment Order, Findings of Fact at 3).

46]d. at 4. In addition, Davis was present, along with all other co-defendants (except one) on
November 3, 1995 at the Red Roof Inn and was observed by law enforcement surveillance. Gov-
ernment’s Memorandum in Response to Defendants’ Position with Respect to Sentencing, page
3, U.S. v. Fernando Dwayne Davis, et al, 4:95CR000103-001. This was the day that the search
warrant was executed at that location where crack cocaine, drug paraphernalia and incrimi-
nating documentary evidence was seized. Id.

47U.8. v. Fernando Dwayne Davis, No. 4:95CR00103-001 (D. Minn. Jan. 14, 1997) (Judgment
and Commitment Order, Findings of Fact at 3).

48]d. at 1 (emphasis added) “Part E of the PSR, paragraphs 123-27, presents a brief sum-
mary of factors the probation officer believes may warrant a departure.”

49 Letter from Hon. James M. Rosenbaum, to Hon. Lamar Smith at 1 (June 6, 2002).
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fense,?0 and that “FDD” “participated in the beating of [cooperating
witness] Tonya Washington.” 51 While failing to disclose these facts,
Judge Rosenbaum reassuringly testified “it would seem improbable
that a person who uses a weapon or who injures another would
even be considered for minor or minimal status in the first
place.” 52

4. The Record Regarding “MGA” Does Not Justify the Amendment
Because She Received a Sentence of Only Six Months Under Ex-
isting Guidelines

Judge Rosenbaum attempted to support his claim that the
Amendment is necessary because of the case of “MGA” (Mari Gua-
dalupe Avalos). Judge Rosenbaum testified:

MGA accepted $2,000 for accepting a package. This was the ex-
tent of her involvement in the conspiracy at issue. This made
her a minimal participant entitled to a 4-point reduction. With
no prior criminal convictions and a starting offense level of 34
based on drug quantity, her guideline range was 57-71
months, or 5 to 7 years, after reductions for role, acceptance,
and safety valve. Under the proposed change, her range would
instead be 37-46 months, or 3—4 years.53

Yet, Judge Rosenbaum did not tell the Subcommittee that the
“proposed change,” which he suggested at every step was so badly
needed to prevent injustice, would be irrelevant to “MGA’s” actual
sentence of only 6 months. He did not tell the Subcommittee that
“MGA” had in fact received a downward departure upon motion
of the government for her substantial assistance to the United
States in the prosecution of others under the existing guidelines
and received a sentence of only “6 months with work-release
privileges or accommodations to attend school . . .”5¢ This
sentence is well below the guideline range under either the existing
or amended guidelines.

5. The Proposed Amendment Would be Irrelevant to “AC” Who Re-
ceived a Downward Departure Under Existing Guidelines.

Similarly, Judge Rosenbaum did not tell the Subcommittee that
the proposed amendment to the guidelines would also be irrelevant
to “AC,” (Alecia Colmenares) who it turns out also received a
downward departure from her sentencing range under the exist-
ing guidelines and was sentenced to only 24 months.55 Instead he
suggested at the hearing that the amendment was needed because:

[“AC’s”] base offense level was 36 before reductions for role (as
a minimal participant), safety valve, and acceptance, resulting
in a guideline range of 70—87 months or 6-7 years. Under the

50U.S. v. Fernando Dwayne Davis, No. 4:95CR00103-001 (D. Minn. Jan. 14, 1997) (Judgment
and Commitment Order, at 1, 2).

51]d. at 4.

52 H R. 4689 Hearing at 20 (Prepared Statement of Judge Rosenbaum).

53]d. at 21.

54 U.S. v. Maria Guadalupe Avalos, No. 98-137(12)(DSD/AJB) (D. Minn. May 24, 1999) (Judg-
ment and Commitment Order at 2, 7).

55U.S. v. Alecia Colmenares, No. 99-351(10)(ADM/AJB) (D. Minn. Sept. 5, 2000) (Judgment
and Commitment Order at 2, 5).
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new guideline, her range would instead be 37-46 months, or 3—
4 years.” 56

6. The Proposed Amendment Would Have No Effect on “ST” Who
Received a Downward Departure Under Existing Guidelines

Judge Rosenbaum did not tell the Subcommittee that the pro-
posed amendment would also be irrelevant to “ST” (Stephen
Tiarks) who in fact received a downward departure from his
sentencing range under the existing guidelines. The Judgment
and Commitment Order reveals that he received a sentence of only
42 months.57 But at the hearing, Judge Rosenbaum used “ST” as
an example of why the Commission’s amendment was needed, stat-
ing:

his base offense level was 38, which resulted in a guideline
range of 108-135 months, or 8-11 years, after reductions for
role, acceptance, and safety valve. With the change in the
guidelines, his range would instead be 46-57 months, or be-
tween 4-5 years.” 58

7. “ERR” Was Denied A Lower Sentence Through the Exercise of the
Sentencing Judge’s Discretion, Not the Operation of the Guide-
lines

Judge Rosenbaum sought to justify the amendment through ref-
erence to “ERR” (Eliseo Rodrigo Romo) whom he described as hav-
ing:

acted as a courier/collections agent in a drug trafficking con-
spiracy. It did not appear that he had any discretionary power
in the decision-making process or leadership in the conspiracy,
like DLL he had a criminal history category of I . . . .59

Judge Rosenbaum did not inform the Subcommittee that, al-
though the sentencing judge in that case had discretion under the
existing guidelines to reduce “ERR’s” sentence under the so-called
“safety valve” provision 60 (an existing provision permitting further
sentence reduction for “low-level” defendants), he specifically de-
clined to do so and stated on the record:

Long periods of incarceration, are not things that this Court
likes to impose on people. . . . Mr. Romo, your conduct in this
case, your conduct involved in this drug business, your conduct
involving other matters that are outside of this case but are
contained within the presentence investigation report is purely
reprehensible conduct. It is the kind of conduct that a civil so-

56 H.R. 4689 Hearing at 21 (Prepared Statement of Judge Rosenbaum).

57U.S. v. Stephen Tiarks, No. 98-137(11)(DSD/AJB) (D. Minn. June 2, 1999) (Judgment and
Commitment Order at 2).

58 H R. 4689 Hearing at 21 (Prepared Statement of Judge Rosenbaum).

59]d.

60The so-called “Safety Valve” provision allows the court to sentence a qualifying defendant
without regard to otherwise applicable mandatory minimum sentences and to further reduce the
guideline range. It is available only to persons who, among other things, are found not to be
subject to aggravating role enhancements. See 18 U.S.C. §3553(f) (2002); see also Sentencing
Guidelines §5C1.2, Limitation on Applicability of Statutory Minimum Sentences in Certain
Cases, and § 2D1.1(b)(6)(providing for 2 level reduction under guideline calculation).
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ciety cannot stand. And it is the kind of conduct that is
wrong.51

8. “HAG” Received a Downward Departure For Substantial Assist-
ance and Was Sentenced to Only 24 Months.

Judge Rosenbaum’s testimony ignored the downward departure
received by “HAG” for substantial assistance. Judge Rosenbaum
testified that:

She had a criminal history category II, because of 2 prior con-
victions for theft and careless driving. Without a change in the
guidelines, her base offense level was 36. The presentence in-
vestigation concluded she was entitled to a reduction for minor
participant. Her guideline range was 121-151 months, or 10—
13 years, after reductions for role and acceptance. With the
proposed guideline change, her range would instead be 63-78
months, or between 5-7 years.62

Judge Rosenbaum did not tell the Subcommittee that under the ex-
isting guidelines, “HAG” (Heather Ann Genz) in fact received a
sentence of only 24 months, the sentencing judge having granted
a downward departure for Genz’s substantial assistance to the
United States in the prosecution of others pursuant to Guideline
§5K1.1.63

Because the Judgment and Commitment Order received by the
Subcommittee in the case of Heather Ann Genz reflected a criminal
history category I and a guideline range of 87-108 months,%¢ which
was inconsistent with Judge Rosenbaum’s testimony, the Sub-
committee wrote to Judge Rosenbaum to confirm that his testi-
mony concerning “HAG” in fact referred to Heather Ann Genz.65 In
response, Judge Rosenbaum acknowledged that “[als you correctly
perceived, ‘HAG’ pertains to the case of Heather Ann Genz.” 66 He
then informed the Subcommittee that his statement and testimony
before the Subcommittee concerning “HAG” “did not refer to the
actual sentence imposed by Judge Montgomery.”67 Judge
Rosenbaum also told the Subcommittee:

My written statement submitted to the Subcommittee as part
of my testimony (in the portion relating to HAG) stated, “the
presentence investigation concluded . . .” These words are in
the statement, because the testimony relating to HAG was
based on her presentence investigation.68

This appears to suggest that his prepared statement attributed
all of the information concerning “HAG’s” guideline calculation to
the presentence investigation. It in fact did not. The only attribu-
tion to the presentence investigation contained in his prepared

61U.S. v. Eliseo Rodrigo Romo, Crim. No. 3-95-52, (D. Minn. Nov. 17, 1995) (Transcript of
Sentencing Proceeding at 19-20).

62 H.R. 4689 Hearing at 20 (Prepared Statement of Judge Rosenbaum).

63U.S. v. Heather Ann Genz, No. 99-351(9)(ADM/AJB) (D. Minn. Sept. 7, 2000) (Judgment
and Commitment Order at 2, 5).

64]d. at 5.

65 Letter from Hon. Lamar Smith, to Hon. James M. Rosenbaum (Aug. 9, 2002).

66 Letter from Hon. James M. Rosenbaum, to Hon. Lamar Smith at 1 (Aug. 30, 2002).

67]d. (emphasis added). Judge Rosenbaum also stated, “Until your letter, I had not reviewed
the sentencing transcript (which had not been prepared, since the sentence was—apparently—
notsagpealed).” Id.

68]d.
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statement was with respect to the reduction for minor partici-
pant—“[t]he presentence investigation concluded she was entitled
to a reduction for minor participant.” 69

Both before and after this sentence, Judge Rosenbaum stated,
without any reference to the source of the information, that: “HAG”
“had a criminal history category II, because of 2 prior convictions
for theft and careless driving;” “her base offense level was 36;” and
“[h]er guideline range was 121—151 months, or 10—13 years, after
reductions for role and acceptance.”’® Further, this information
was submitted after Judge Rosenbaum informed the Subcommittee
at the beginning of his statement: “[llet me give you a few exam-
ples of the effects of this change if adopted,” and that this was
one of the “examples which are all pulled from recent cases in the
District of Minnesota.” 71

It is, of course, difficult to understand why Judge Rosenbaum ref-
erenced presentence investigative calculations by probation officers
contained in confidential records, rather than actual calculations
determined by sentencing judges contained in public records, or
why he believed that such information (particularly when it con-
flicted with actual sentences) was relevant.”2 While it may be pos-
sible to attribute the inaccurate information to his failure to in-
quire as to the actual sentence with respect to cases assigned to
other judges,”3 the same cannot be said with respect to his own
cases. With respect to his own cases, one can assume he was fully
aware of the actual guideline determinations as well as the actual
sentence imposed.

Regardless of sentencing judge, in the examples cited by Judge
Rosenbaum where the “presumptive sentence” 74 conflicted with the
actual sentence, the “presumptive sentence” was greater than the
undisclosed actual sentence. Many were considerably greater. This
could fairly be said to at least have the effect of making it falsely
appear as though, these low-level defendants really were getting
sentenced under the existing guidelines “the same way it sentences
the planners and enterprise-operator,””> when in fact they were
not.

69 H R. 4689 Hearing at 20 (Prepared Statement of Judge Rosenbaum).

70]d. (emphasis added).

71]d. (emphasis added). After the Subcommittee first requested information concerning the ac-
tual cases (see letter from Hon. Lamar Smith, to Hon. James M. Rosenbaum (May 22, 2002)),
Judge Rosenbaum informed the Subcommittee that “these examples were based on case sum-
maries contained in Pre-sentence Reports (PSR’s)” and asked “[bJecause the factual information
in my testimony was taken from the confidential PSRs, however, I ask that you do not publicly
cross reference my testimony with the Judgment and Commitment Orders . . .” Letter from
Hon. James M. Rosenbaum, to Hon. Lamar Smith at 1 (June 6, 2002).

72Indeed, as Judge Rosenbaum acknowledged, it is the sentencing Judge who makes the de-
terminations concerning all of these sentencing issues. See letter from Hon. James M. Rosen-
baum, to Hon. Lamar Smith, at 2 (Aug. 30, 2002) (“the confusion, of course, lies in the fact that
the sentencing judge made her own calculations and the adjustments she felt were appropriate
at the actual sentencing. (These are reflected in the Judgment and Commitment Orders, which
I have supplied pursuant to your previous request.)”).

73 Although even a cursory review of the Judgment and Commitment Order would reveal this
information.

74This is Judge Rosenbaum’s term. See letter from Hon. James M. Rosenbaum, to Hon. Lamar
Smith, at 1 (Aug. 30, 2002).

75 See H.R. 4689 Hearing at 22 (Prepared Statement of Judge Rosenbaum).
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9. Judge Rosenbaum’s Testimony Regarding Alleged Sentencing
Anomalies Fails to Provide Any Support for the Proposed
Amendment

The Committee concludes that the cases cited by Judge Rosen-
baum for which the Subcommittee has obtained substantial
records, do not provide support for the proposed amendment. Rath-
er, the records establish that sentencing judges are able to impose
lower sentences for minor role defendants under the myriad provi-
sions of the existing guidelines.

IV. JUDGE ROSENBAUM’S TESTIMONY REGARDING THE ATTRIBUTABLE
DRUG AMOUNTS WAS INACCURATE AND DOES NOT JUSTIFY THE PRO-
POSED AMENDMENT

Judge Rosenbaum’s testimony regarding the quantity of drugs
attributable to each defendant in a multiple defendant offense sug-
gests that the same quantity of drugs is attributable to every par-
ticipant in the scheme. This is simply inaccurate—a defendant’s
sentence depends on the defendant’s personal involvement with an
amount of drugs and the foreseeability of any additional amounts
involved in the offense. Not only is this true as a general matter,
it is true in specific examples that Judge Rosenbaum cited. Judge
Rosenbaum testified:

And remember, under the present guideline, it is the quantity
of drugs in the whole scheme that drives the sentence. The
judge only looks at the defendant, after all the scheme’s
drugs have been accounted for. This means drugs which
were gotten or distributed by other people are included
before the defendant’s role is considered.”®

Judge Rosenbaum further responded to questions from Mr. Scott as
follows:

Mr. ScorT. The way I understand they add this up, if you
were transporting the half [kilogram], and your buddy is trans-
porting 150 [kilograms], the conspiracy has got 150.

Judge ROSENBAUM. You've got 150 and a half.

Mr. ScorT. And does that mean that the one who knew he
was carrying a half gets sentenced in the 150-and-a-half con-
spiracy?

Judge ROSENBAUM. Worse than that, the person who is fi-
nancing it is the one who make the profits, regardless of which
one is transporting it.

Mr. ScorT. So everybody gets sentenced the same?
Judge ROSENBAUM. Yes, sir.””

76]d. at 20 (Prepared Statement of Judge Rosenbaum) (emphasis added). See also id. at 19
(“the Sentencing Commission’s proposal reorients the sentencing inquiry, for bit players, away
from the quantity of drugs in the entire crime and instead toward the perpetrator.”) (em-
phasis added); id. at 19-20 (“under the present Guidelines, the sentencing decision is driven by
the quantity of drugs in the overall deal. And it does not at all reflect the minor or minimal
participant’s reality.”) (emphasis added).

77]d. at 30 (emphasis added). But see Judge Rosenbaum’s answer to another question by Mr.
Scott, concerning the application of mandatory minimum sentences on kingpins and mules. H.R.
4689 Hearing at 30 (“Let me be fair, Mr. Otis was also correct. It is addressed to the sound
discretion of the court.”). It is not at all clear what Judge Rosenbaum is attempting to say here
in as much as mandatory minimums are not subject to the court’s discretion, whereas sen-
tencing guideline factors often are.
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However, the current guidelines provide that a defendant is only
charged with the amount of drugs with which he was directly
involved 78 and any additional amount of drugs distributed by oth-
ers that was reasonably foreseeable and within the scope of
the criminal activity which he jointly undertook with such
others.” The example given by Mr. Scott and embraced by Judge
Rosenbaum would only result in attribution of the larger drug
amounts to the half-kilo defendant if the court determined from the
evidence that the larger amount was both reasonably foresee-
able by that defendant and was within the scope of joint
criminal activity with the person trafficking the 150 kilograms.
Judge Rosenbaum, who elsewhere informed the Subcommittee that
he deals with criminal drug cases “every day,” 89 had an obligation
to provide this information in response to Mr. Scott’s question and
elsewhere, but chose not to.81

Significantly, the current Guidelines additionally provide that:

A defendant’s relevant conduct does not include conduct of
members of a conspiracy prior to the defendant joining the con-
spiracy, even if the defendant knows of that conduct.
(e.g., in the case of a defendant who joins an ongoing drug dis-
tribution conspiracy knowing that it had been selling two kilo-
grams of cocaine per week, the cocaine sold prior to the defend-
ant joining the conspiracy is not included as relevant conduct
in determining the defendant’s offense level).82

With respect to this issue, it is significant that Judge Rosenbaum
has repeatedly declined to provide the Subcommittee with informa-
tion concerning the amount and type of drugs for which he deter-
mined each defendant was directly involved under Guideline
§1B1.3(a)(1)(A), and the amount and type of any additional drugs
for which he determined the defendant was responsible as a result
of the application of Guideline § 1B1.3 for jointly undertaken crimi-

78 Sentencing Guideline §1B1.3 (a)(1)(A) (“all acts and omissions committed, aided, abetted,
counseled, commanded, induced, procured, or willfully caused by the defendant.”).

79 Sentencing Guideline § 1B1.3, Application Note 2(ii).

80 H.R. 4689 Hearing at 22 (Prepared Statement of Judge Rosenbaum).

81Judge Rosenbaum made only a passing reference to “forseeability,” and thereafter agreed
that “everybody gets sentenced the same.” See H.R. 4689 Hearing at 30 (Testimony of Judge
Rosenbaum).

82 Sentencing Guidelines § 1B1.3, Application Note 2 (ii) (emphasis added). This is an extraor-
dinary benefit to defendants convicted of drug trafficking conspiracies, for it is a radical depar-
ture from traditional conspiracy law. As a general rule, one who joins an existing conspiracy
is guilty of conspiracy and adopts the prior acts of the other conspirators. U.S. v. Green, 600
F.2d 154 (8th Cir. 1979); U.S. v. Lemm, 680 F.2d 1193, 1204 (8th Cir. 1982), cert. denied, 459
U.S. 1110 (1983). “[A] person who knowingly, voluntarily and intentionally joins an existing con-
spiracy is responsible for all of the conduct of the conspirators from the beginning of the con-
spiracy.” Modern Fed. Jury Instructions—Criminal § 5 (MB), Manual of Model Criminal Jury In-
structions for the Dist. Courts of the Eighth Circuit at §5.061 (2002) (Conspiracy: co-conspirator
Acts and Statements). “[UInder the law each member is an agent or partner of every other mem-
ber and each member is bound by or responsible for the acts of every other member done to
further their scheme.” Id. at § 506D (Conspiracy: Overt Act—explained).
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nal activity.83 Instead, he suggested that we seek to obtain the
transcripts of the sentencing proceedings in order to find out.84

Similarly, Judge Rosenbaum has repeatedly declined to identify
other individuals who were charged as codefendants in jointly un-
dertaken criminal activity with each defendant referenced by Judge
Rosenbaum in his testimony.85 Such information would have re-
vealed whether more culpable co-defendants or co-conspirators
were appropriately sentenced based on attribution of greater drug
quantities than that attributed to minor or minimal participant de-
fendants referenced in Judge Rosenbaum’s testimony. However, the
Subcommittee’s efforts to identify co-defendants by other investiga-
tive means lead to the receipt of additional documents containing
this information. These documents clearly establish that Judge
Rosenbaum’s testimony (that coconspirators are all held account-
able for the same drug quantity) was unquestionably false.

Two individuals about whom Judge Rosenbaum testified, “ST”
(Stephan Tiarks) and “MGA” (Maria Guadalupe Avalos),36 were in
fact co-defendants charged in the same conspiracy.87 Judge Rosen-
baum failed to inform the Subcommittee of this fact.®8 Had he done
so, it would have been apparent to the Subcommittee, even at the
hearing on May 14, 2002 that his suggestion that defendants are
sentenced based on all of the drugs in an offense was patently
false. This is so because he testified that “ST” received a base of-
fense level of 38 for drug quantity, while “MGA” had received a
base offense level of 34.89 Base offense level 38 is assigned to a de-
fendant when 15 kilograms of Methamphetamine or more are at-
tributable to that defendant.90 Base Offense level 34 is assigned to
a defendant when a quantity of methamphetamine between 1.5
kilograms and 5 kilograms is attributable to that defendant.o!

Subsequent investigation concerning this case reveals even fur-
ther the extent of Judge Rosenbaum’s attempts to mislead the Sub-
committee. The Subcommittee obtained the Judgment and Commit-

83 See letter from Hon. Lamar Smith, to Hon. James M. Rosenbaum at 1 (May 22, 2002) (ques-
tion 4, 5); letter from Hon. James M. Rosenbaum, to Hon. Lamar Smith (June 6, 2002); letter
from Hon. Lamar Smith, to Hon. James M. Rosenbaum, (July 19, 2002); letter from Hon. James
M. Rosenbaum, to Hon. Lamar Smith (Aug. 9, 2002); letter from Hon. Lamar Smith, to Hon.
James M. Rosenbaum (Aug. 9, 2002); letter from Hon. James M. Rosenbaum, to Hon. Lamar
Smith (Aug. 30, 2002).

84 etter from Hon. James M. Rosenbaum, to Hon. Lamar Smith at 2 (Aug. 9, 2002). Of
course, even transcripts of sentencing hearings often do not reveal this information where the
judge will often simply state on the record that the court adopts paragraphs of the presentence
report. This is particularly so when the matter is not contested by the parties. For example,
in U.S. v. Eliseo Rodrigo Romo, the court merely acknowledges on the record receipt of the
presentence report, adopts it and recites his finding of a Total Offense Level. U.S. v. Eliseo
Rodrigo Romo, No. 3-95-52 (D. Minn. Nov. 17, 1995) (Transcript of Criminal Sentencing Pro-
ceedings at 2).

85 See letter from Hon. Lamar Smith, to Hon. James M. Rosenbaum at 1 (May 22, 2002) (ques-
tion 3); letter from Hon. James M. Rosenbaum, to Hon. Lamar Smith (June 6, 2002); letter from
Hon. Lamar Smith, to Hon. James M. Rosenbaum at 3 (July 19, 2002); letter from Hon. James
M. Rosenbaum, to Hon. Lamar Smith (Aug. 9, 2002).

86 See H.R. 4689 Hearing at 21 (Prepared Statement of Judge Rosenbaum).

87U.S. v. Herman Espino, et al, Cr. No. 98-137 (DSD/AJB) (D. Minn. Aug. 5, 1998) (Second
Superseding Indictment).

88In response to the Subcommittee’s May 22, 2002 inquiry, Judge Rosenbaum provided the
Subcommittee with copies of the Judgment and Commitment Orders for each of these defend-
ants on June 6, 2002. The Orders reflect the same case number.

89 See H.R. 4689 Hearing at 21 (Prepared Statement of Judge Rosenbaum).

90 Sentencing Guidelines §2D1.1 (a)(3) and (¢) Drug Quantity Table (1); see also U.S. v. Ste-
phen Tiarks, No. 98-137(11)(DSD/AJB) (D. Minn. June 2, 1999) (Judgment and Commitment
Order, Application of Guidelines to Facts at 1) (“Defendant is responsible for the 16 kilograms
of methamphetamine he attempted to bring into Minnesota.”).

91 Sentencing Guidelines §2D1.1 (a)(3) and (¢) Drug Quantity Table (3).
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ment Orders for additional co-defendants whom Judge Rosenbaum
declined to identify.®2 From these records, it is clear that neither
“ST” nor “MGA” were sentenced for “the quantity of drugs in the
whole scheme,” 23 or “the entire crime.” 4 More culpable co-de-
fendants in that methamphetamine conspiracy were determined by
the sentencing judge to be liable for drug amounts of 34.4 kilo-
grams (Alfredo Prieto)9> and 55 kilograms (Juan Villanueva
Monroy).26

Analysis of the case involving “HAG” (Heather Ann Genz) and
“AC” (Alecia Colmenares) similarly reveals that, contrary to Judge
Rosenbaum’s assertion, co-defendants are not sentenced based on
all drugs in the offense. Through its followup investigation, the
Subcommittee confirmed that these two individuals were in fact co-
defendants along with others,®” charged in a methamphetamine
distribution conspiracy.?® While not indicating that they were co-
defendants, Judge Rosenbaum nevertheless testified that “HAG”
and “AC” had each received a base offense level of 36 based on
drug quantity 99 (at least 5 kilograms but less than 15 kilograms
of methamphetamine).19° The Judgment and Commitment Order of
their co-defendant Jesus Ibarra-Torres10! reveals that Ibarra-
Torres was held accountable for far greater drug quantities than ei-
ther “HAG” or “AC”—(that is 55 pounds or 25 kilograms of meth-
amphetamine) which would mandate a base offense level of 38.102

It is not just other judges who make individual determinations
with respect to each defendant concerning attributable drug
amounts in conformity with the current guideline directives rather
than blindly sentencing all conspirators based on total quantity in-
volved in the offense. Judge Rosenbaum does that as well. In
United States v. McCarthy, et al,193 the evidence at trial estab-
lished that the overall conspiracy imported and attempted to dis-
tribute in excess of 5,000 pounds of marijuana. However, in sen-
tencing co-conspirator Michael Ness, Judge Rosenbaum “did not
hold Ness accountable for the entire amount chargeable to the con-
spiracy. Rather, he attributed to Ness 220 pounds of marijuana,

92 See letter from Hon. Lamar Smith, to Hon. James M. Rosenbaum at 1 (May 22, 2002) (ques-
tion 3); letter from Hon. James M. Rosenbaum, to Hon. Lamar Smith (June 6, 2002); letter from
Hon. Lamar Smith, to Hon. James M. Rosenbaum at 3 (July 19, 2002); letter from Hon. James
M. Rosenbaum, to Hon. Lamar Smith (Aug. 9, 2002).

93 See H.R. 4689 Hearing at 20 (Prepared Statement of Judge Rosenbaum).

94 See id. at 19.

95U.S. v. Alfred Prieto, No. 98-137(4) (DSD/AJB) (D. Minn. July 2, 1998) (Judgment and Com-
mitment Order, Findings of Fact at 6).

96 U.S. v. Juan Villanueva Monroy, No. 98-137(3)(DSD/AJB) (D. Minn. June 15, 1999) (Judg-
ment and Commitment Order, Findings of Fact at 2).

97Whom dJudge Rosenbaum declined to identify. See letter from Hon. Lamar Smith, to Hon.
James M. Rosenbaum at 1 (May 22, 2002) (question 3); letter from Hon. James M. Rosenbaum,
to Hon. Lamar Smith (June 6, 2002); letter from Hon. Lamar Smith, to Hon. James M. Rosen-
baum at 3 (July 19, 2002); letter from Hon. James M. Rosenbaum, to Hon. Lamar Smith (Aug.
9, 2002).

98 U.S. v. Jaime Rosas Mancilla, et al., Cr. No. 99-351 (ADM/AJB) (D. Minn. Feb. 8, 2000)
(Superseding Indictment).

9 H R. 4689 Hearing at 20, 21 (Prepared Statement of Judge Rosenbaum (“HAG”) and (“AC”)).

100 Sentencing Guidelines § 2D1.1 (a)(3) and (¢) Drug Quantity Table (2).

101U.8S. v. Jesus Ibarra-Torres, Cr. No. 99-351(2) (D. Minn. Oct. 2, 2000) ( Judgment and
Commitment Order).

102 Sentencing Guidelines §2D.1.1 (a)(3) and (c) Drug Quantity Table (1).

103 J.S. v. McCarthy, et al., 97 F. 3d 1562 (8th Cir. 1996).
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which is the actual amount that [Judge Rosenbaum] determined
Ness obtained from [a co-conspirator] and distributed.” 104

Judge Rosenbaum made similar individual determinations con-
cerning attributable drug amounts for co-defendants in United
States v. Brown, et al.195 In that case “Hewitt was held accountable
for all drugs proved to have been distributed during the con-
spiracy,” 196 while his co-defendant, Brown was held accountable
for a lesser quantity of drugs.197 In upholding Judge Rosenbaum’s
individual drug attribution calculations on appeal, the Court of Ap-
peals for the Eighth Circuit properly noted:

Before a quantity of drugs may be attributed to a particular
defendant, the sentencing court is required to find by a prepon-
derance of the evidence that the transaction of activity involv-
ing those drugs was in furtherance of the conspiracy and either
known to the defendant or reasonably foreseeable to him.108

The record clearly illustrates Judge Rosenbaum’s past practice of
sentencing co-defendants according to different attributable drug
amounts. Despite this practice, and the Eighth Circuit’s affirmation
of the same, Judge Rosenbaum suggested otherwise to the Sub-
committee.

V. JUDGE ROSENBAUM’S INACCURATE TESTIMONY THAT MAJOR AND
MINOR PARTICIPANTS RECEIVE THE SAME SENTENCE DOES NOT JUS-
TIFY THE PROPOSED AMENDMENT

Judge Rosenbaum’s testimony that major and minor participants
receive the same sentence does not provide any support for the pro-
posed amendment. Judge Rosenbaum testified at the May 14, 2002
hearing that:

The present sentencing system sentences minor and mini-
mal participants who do a day’s work, in an adm