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PURPOSE AND SUMMARY

H.R. 4689, the “Fairness in Sentencing Act of 2002,” would dis-
approve an amendment to the Sentencing Guidelines submitted by
the United States Sentencing Commission to Congress on May 1,
2002. The Sentencing Commission’s proposed amendment creates a
drug quantity “cap” for those persons convicted of trafficking in
large quantities of drugs if those persons also qualify for a miti-
gating role adjustment under the existing guidelines. For example,
the sentence of a person convicted of trafficking 150 kilograms or
more of cocaine who also qualifies for a mitigating role adjustment
would be reduced to the same level as another person convicted of
trafficking only a 2 kilogram of cocaine who also qualifies for a
mitigating role adjustment. The %2 kilogram trafficker would re-
ceive no benefit under the “cap.” This would result in the less cul-
pable defendant (one who moved less drugs) unfairly receiving a
disproportionately longer sentence than the more culpable defend-
ant (one who moved more drugs). This amendment to the Sen-
tencing Guidelines will take effect on November 1, 2002, if it is not
disapproved by Act of Congress.

BACKGROUND AND NEED FOR THE LEGISLATION

The Sentencing Reform Act of 1984 (Title II of the Comprehen-
sive Crime Control Act of 1984) provided for the development of
guidelines to further the basic purposes of criminal punishment:
deterrence, incapacitation, just punishment, and rehabilitation. The
guidelines created a system of determinate sentencing: by elimi-
nating parole and greatly restricting good time, it ensured that de-
fendants would serve nearly all the sentence that the court im-
posed. The responsibility for shaping these determinate sentences
was delegated to the United States Sentencing Commission. The
Commission is an independent body within the judicial branch,
with authority to promulgate sentencing guidelines and policy
statements, consistent with the governing statutes. The Commis-
sion’s enabling legislation, codified at 28 U.S.C. §§991-998, in-
cludes a number of congressional directives as to the content of the
guidelines. It includes the parallel goals of providing “certainty
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and fairness” in sentencing, while avoiding “unwarranted sen-
tencing disparities.”!

Under the Guidelines the court determines a sentencing range
based upon numerous factors, including the nature and seriousness
of the offense, the defendant’s role in the offense (whether major
or minor), whether the defendant accepted responsibility, ob-
structed justice, used a weapon in connection with the offense, and
the extent of the defendant’s past criminal record. Once the guide-
line range is calculated by the court using these factors, the court
must generally impose a sentence which is within that range, al-
though the court may in appropriate circumstances depart either
below or above the calculated range when necessary.

SENTENCING CALCULATION FOR DRUG TRAFFICKING
“BASE OFFENSE LEVEL”

Calculating the sentencing range for drug trafficking crimes be-
gins by looking to the objective factor of the amount of drugs in-
volved to arrive at a starting “base offense level.” The guidelines
provide for an orderly gradation of levels, from level 6 (the lowest
level) to level 38 (the highest level). These levels are set forth in
a table contained within the Guideline Manual. The greater the
amount of drugs involved, the greater the defendant’s “base offense
level” will be. When two or more persons are involved together in
a drug trafficking crime, the amount of drugs attributable to each
defendant is often different, depending upon whether or not the in-
dividual defendant was aware of the total drug amount or whether
that amount was foreseeable to that defendant. Amounts of drugs
stemming from the criminal conduct of one defendant which are
neither known nor foreseeable to the co-defendant are not included
in calculating the co-defendants “base offense level,” or his ultimate
sentence.

“ADJUSTED OFFENSE LEVEL”

The “base offense level” is, however, only the beginning of the
calculation. The “base offense level” for each defendant is increased
or decreased depending upon other individual factors. In a drug
conspiracy some members of the conspiracy may be more culpable
than others. For example, those who planned the drug enterprise
and directed others in it are considered more culpable than those
who played only a minor role in the conspiracy. The offense level
of the more culpable members is increased to reflect that fact,
while the offense level of less culpable members is decreased. Simi-
larly, the offense level of those who accept responsibility for their
crimes is decreased further. The offense level of those who provide
substantial assistance in the prosecution of others is decreased fur-
ther still, while the offense level for those who have obstructed jus-
tice during the court proceeding or used a weapon during the crime
is increased. The court uses these adjustment factors to determine
a defendant’s “adjusted offense level.”

128 U.S.C. §991(b)(1)(B) (2002); see also 28 U.S.C. §994(f) (2002).
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“CRIMINAL HISTORY CATEGORY”

The Guidelines also take into account whether a defendant has
a prior criminal record. Defendants with criminal records are
placed in a higher “criminal history category,” ranging from the
lowest category 1 through the highest category 6. A defendant with
a more extensive and egregious history of past crimes is assigned
a higher criminal history category.

“SENTENCING RANGE”

The court matches the “adjusted offense level” with the “criminal
history category” (using a Table in the Guideline Manual) to deter-
mine the “sentencing range.” The court is ordinarily required to im-
pose a sentence which falls within that “sentencing range.” How-
ever, the court has unlimited and unreviewable authority to decide
exactly where within that range to sentence an individual defend-
ant. The top of the range is about 25 percent higher than the bot-
tom of the range, giving the sentencing judge significant discretion
in meting out sentences appropriate to individual defendants be-
yond that already achieved by the application of the Guideline ad-
justments noted above. Further, the court may, in appropriate
cases, depart either above or below the sentencing range to arrive
at an appropriate sentence for an individual.

AMENDMENT 4

On May 1, 2002, pursuant to 28 U.S.C. §944(p), the Sentencing
Commission submitted to Congress ten amendments to the sen-
tencing guidelines. These amendments will take effect on Novem-
ber 1, 2002, if they are not disapproved by an Act of Congress.

Amendment 4 is an amendment to section 2D1.1(a)(3) of the
guidelines which sets the “base offense level” for offenses involving
the unlawful manufacturing, importing, exporting, or trafficking of
drugs. This amendment would create a drug quantity “cap” at base
offense level 30 for those persons convicted of trafficking in large
quantities of drugs if those persons also qualify for a mitigating
role adjustment under the existing guidelines. The current max-
imum base offense level a defendant could receive under section
2D1.1(a)(3) is level 38. Persons trafficking in small quantities of
drugs receive no benefit from the level 30 “cap,” even when they,
too, played only a minor or minimal role in the offense.

Amendment 4 also adds an application note to the Commentary
to section 3B1.2 of the guidelines, which provides for a further de-
crease to the “base offense level” for a large-quantity trafficker who
is a minimal or minor participant in the criminal activity. This new
application note would require the court to decrease the base of-
fense level another two (2) to four (4) levels whenever the court has
applied section 2D1.1(a)(3) and “capped” the base offense level at
level 30. This means that the “base offense level” for large quantity
traffickers would always be reduced to at least level 28 and could
be reduced as low as level 26 whenever section 2D1.1(a)(3) is ap-
plied. As an example, this amendment would treat traffickers who
are responsible for trafficking in 150 kilograms or more of cocaine
the same as traffickers who are responsible for trafficking only V%
kilogram of cocaine. This represents a significant departure from
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the current orderly gradation structure which assures that those
trl"afﬁcking in higher drug amounts receive higher “base offense lev-
els.”

Amendment 4 would accordingly result in disproportionate pun-
ishment contrary to past congressional directives, and would sim-
ply be unfair. Small-time drug defendants—those who perform
minor roles and traffic in small amounts of drugs receive no benefit
under Amendment 4. The small-timer will thus receive a dispropor-
tionately higher sentence than those trafficking in more drugs.

The Sentencing Commission, in its “Reason for Amendment,”
states that the current guidelines overstate the culpability of cer-
tain drug offenders “who perform relatively low level trafficking
functions, have little authority in the drug trafficking organization,
and have a lower degree of individual culpability.” However, such
persons already receive an individual downward adjustment to re-
flect these facts. Had the Commission believed that the current
“mitigating role” adjustment was insufficient to reflect relative cul-
pability, those provisions could have appropriately been amended
to address the issue for all defendants with a mitigating role in an
equitable manner without creating a unfair disparity in sentencing.

Amendment 4 will be nothing short of a windfall for large drug
traffickers. It gives drug dealers the incentive to move more drugs,
rather than less, and is contrary to the consistent and long-stand-
ing congressional intent that drug quantity forms the centerpiece
of the guidelines in drug sentencing. The greater the drug quantity
involved in the trafficking operation, the greater the harm to our
Nation. The intent of Congress has been clear that there be an or-
derly gradation of sentences in drug trafficking cases based pri-
marily upon the objective criterion of drug quantity. The pro-
posed amendment to “cap” drug quantity is inconsistent with that
congressional intent and also with basic notions of fairness. The
“mitigating role” participant in a given case whose lower base of-
fense level does not trigger the “cap” (because he moved less drugs)
will receive a disproportionately higher sentence than the “miti-
gating role” participant in another case whose level does trigger the
“cap” (because he moved more drugs).

HEARINGS

On May 14, 2002, the Subcommittee on Crime, Terrorism, and
Homeland Security held a legislative hearing on H.R. 4689. Testi-
mony was received from four witnesses. The witnesses were: John
Roth, Chief, Asset Forfeiture and Money Laundering Section,
Criminal Division, U.S. Department of Justice; William G. Otis,
Adjunct Professor of Law, George Mason University Law School,
Charles Tetzlaff, General Counsel, United States Sentencing Com-
mission; and the Honorable James M. Rosenbaum, Chief Judge,
United States District Court for the District of Minnesota.

TESTIMONY OF JOHN ROTH, UNITED STATES DEPARTMENT OF JUSTICE

The Administration’s strong support of H.R. 4689 is aptly re-
flected in the testimony of John Roth, Chief, Asset Forfeiture and
Money Laundering Section, Criminal Division, U.S. Department of
Justice. Mr. Roth testified that the Commission’s Amendment 4
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would result in “a sentencing scheme that fails to reflect the seri-
ousness of the conduct, will produce wildly disparate sentences be-
tween cases or even in the same case, and will ignore the modern
reality of drug trafficking crimes in the United States today.”2 Mr.
Roth succinctly noted that “[t]he net effect of the Sentencing Com-
mission guideline change is to allow individuals with a minor but
necessary role in large drug organizations to escape the con-
sequences of their actions.” 3

Additionally, he testified that “[t]he guideline change is going to
make it more difficult for prosecutors to attack large organiza-
tions,” and “to convince less culpable members of a conspiracy to
aid the government or provide evidence in assistance to the govern-
ment.”4 Mr. Roth pointed to his own previous prosecutorial experi-
ence in gaining the cooperation of low-level participants in catching
and prosecuting higher-ups, including one such driver of a 200 kilo-
gram cocaine shipment. According to Mr. Roth:

“[t]he only reason that he’d cooperate with us is because he re-
alized that notwithstanding his perhaps minor role in the en-
tire organization, he still faced a significant sentence. If we
loose that ability to convince these minor players to testify and
to cooperate and to provide evidence we loose the ability to go
after the kingpins. And to me that’s the single most significant
problem with the commission’s actions.”5

Significantly, the Department of Justice outlined examples that
show this amendment is only the latest in an ongoing effort by the
Commission to reduce the severity of Federal drug sentences:

In 1992, the Commission changed the definition of “relevant
conduct” for jointly undertaken activity, which had the effect
of lowering drug conspiracy sentences. In 1994, the Commis-
sion reduced the highest offense level for trafficking offenses
from level 42, for drug crimes involving, for example, a quan-
tity in excess of 1,500 kilograms of cocaine, to a level 38, there-
by punishing offenses involving 150 kilograms of cocaine in the
same manner as those involving 1,500 kilograms of cocaine. In
1995, the Commission instituted the “safety valve” reduction
which, in addition to allowing a defendant to be sentenced
without regard to a statutory mandatory minimum, allowed in
certain serious drug cases a further two level reduction in the
offense level. This carefully crafted safety valve amendment re-
sulted in a proportionate decrease in sentence for a significant
group of defendants whose reduced culpability justified lower
penalties. Just last year, the Commission once again reduced
the drug sentencing guidelines by extending that two level re-
duction to less serious drug crimes (i.e., less than 500 grams
of cocaine).®

2The Fairness in Sentencing Act of 2002: Hearing on H.R. 4689 Before the Subcomm. on
Crime, Terrorism, and Homeland Sec., House Comm. on the Judiciary, 107th Cong. 15 (2002)
[hereinafter “H.R. 4689 Hearing”] (prepared statement of John Roth, Section Chief, Asset For-
feiture and Money Laundering Section, Criminal Division, U.S. Department of Justice [herein-
after “Prepared Statement of John Roth”]).

31d. at 15 (emphasis added).

4]d. at 13 (testimony of John Roth, Section Chief, Asset Forfeiture and Money Laundering
Se;:tion, Criminal Division, U.S. Department of Justice [hereinafter “Testimony of John Roth”]).

61d. at 16 (Prepared Statement of John Roth).
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TESTIMONY OF WILLIAM G. OTIS, ESQ.
GEORGE MASON UNIVERSITY LAW SCHOOL

William G. Otis, former Federal prosecutor and Adjunct Pro-
fessor of Law at George Mason University Law School, testified in
support of H.R. 4689. Mr. Otis testified that the amendment was
not needed in as much as the existing guidelines provide ample au-
thority for sentencing judges to arrive at reduced sentences for low-
level offenders. He further noted that under the existing guidelines,
defendants already: are sentenced only for amount of drugs that
they actually know about or are reasonably foreseeable to them:;
are sentenced to the bottom of their guideline range; receive reduc-
tions for accepting responsibility; receive reductions for their minor
or minimal role in the offense; and may qualify for downward de-
partures below the range, significantly including departures for as-
sisting in the prosecution of others involved.” Mr. Otis concluded
that “[blecause the amendment is excessive, ill-conceived and in-
consistent with the Guidelines’ central purpose of ensuring fairness
while protecting the public, it should be rejected.” 8

TESTIMONY OF CHARLES TETZLAFF,
UNITED STATES SENTENCING COMMISSION

Charles Tetzlaff, General Counsel to the Sentencing Commission,
testified in opposition to H.R. 4689 and in support of the Commis-
sion’s amendment. Among the reasons for its adoption, he ex-
plained, was a statistical study by the Commission concerning pow-
der cocaine sentences during a single year. According to Mr.
Tetzlaff:

powder cocaine offenders classified as “renters, loaders, look-
outs, enablers, users and others” on average were held ac-
countable for greater drug quantities (7,320 grams) than pow-
der cocaine offenders classified as managers and supervisors
(5,000 grams) or wholesalers (2,500 grams). And couriers and
mules were held accountable for almost as much powder co-
caine (4,900 grams) as managers and supervisors, and more
than wholesalers.?

TESTIMONY OF THE HONORABLE JAMES M. ROSENBAUM

Invited at the request of the Minority, the Honorable James M.
Rosenbaum, Chief Judge of the United States District Court for the
District of Minnesota, appeared before the Subcommittee at the
May 14, 2002, hearing and testified in opposition to H.R. 4689.

7Id. at 26 (prepared statement of William G. Otis, Adjunct Professor of Law, George Mason
Univ. [hereinafter “Prepared Statement of William G. Otis”]).

8]1d. at 25.

91d. at 11 (prepared statement of Charles Tetzlaff, General Counsel to the Sentencing Com-
mission [hereinafter “Prepared Statement of Charles Tetzlaff’]) (emphasis added). It is impor-
tant to note that this “study” shows little more than the ability to manipulate statistics and,
more importantly, it tells us nothing about actual cases. In the study, “renters, loaders, lookouts,
etc,” were thrown together into a statistical pool (regardless of the size of the drug operation
in which they were involved) where the drug amounts were averaged and then compared
against the similarly averaged drug amounts for all “supervisors and managers” (regardless
of the size of the operation in which they were involved). A comparison of such broadly assessed
averages is irrelevant when comparing relative attributable drug amounts within individual con-
spiracies. Even if it was relevant, it does not explain why the Commission chose to apply the
drug cap to all drugs, rather than limit its application to powder cocaine where the supposed
“anomaly” was found to exist.
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Judge Rosenbaum submitted a prepared statement as part of his
testimony.19 As reflected in his statement, Judge Rosenbaum testi-
fied that the U.S. Sentencing Commission’s drug level cap amend-
ment was needed because it would help alleviate inequities result-
ing from the application of the current guideline sentencing struc-
ture. In advancing his position, Judge Rosenbaum testified that de-
fendants convicted of drug offenses “frequently have no idea what
they are carrying or receiving;”’1! that “under the present guide-
lines, it is the quantity of drugs in the whole scheme that drives
the sentence;” 12 and that the “present sentencing system sentences
minor and minimal participants who do a day’s work, in an admit-
tedly evil enterprise, the same way it sentences the planner and
enterprise-operator who set the evil plan in motion and who figures
to take its profits.” 13

To further his argument, Judge Rosenbaum offered “examples of

the effects of this change, if adopted . . .” and provided “examples

. pulled from recent cases in the District of Minnesota.” 14 He
proceeded to discuss several cases, each of which he identified only
by defendant initials, setting out guideline ranges under the exist-
ing guidelines, sentence terms, and other information with respect
to each.1® He also set out his calculation as to what the sentencing
range for each would be if the Sentencing Commission’s Amend-
ment 4 were to become law, to suggest that the lower sentence re-
sultirllg from the Amendment would be a more just sentence in each
case.

Following the hearing, the Subcommittee submitted additional
written questions to Judge Rosenbaum on May 22, 2002, in order
to ascertain, among other things, the actual cases to which Judge
Rosenbaum referred during his testimony.l? After receiving the
May 22, 2002 letter, Judge Rosenbaum contacted Subcommittee
Chairman Lamar Smith by telephone and asked that the Chairman
agree to permit the Judge to limit his response to “publicly avail-
able information.” The Chairman agreed that the Judge’s initial re-
sponse could be so limited. Thereafter, Judge Rosenbaum re-
sponded to the Subcommittee’s May 22, 2002 letter on June 6,
2002.18 Along with his response, Judge Rosenbaum conveyed copies
of nine Judgment and Commitment Orders,!® which reveal some,

10H R. 4689 Hearing at 19-22 (prepared statement of Hon. James M. Rosenbaum, Chief
iudge,])U.S. Dist. Court for the Dist. of Minn. [hereinafter “Prepared Statement of Judge Rosen-

aum”]).

11]d. at 19-20.

12]d. at 20.

13]1d. at 22.

14]d. at 20.

12% at 20-22 (Prepared Statement of Judge Rosenbaum).

17 Letter from Hon. Lamar Smith, Chairman, Subcomm. on Crime, Terrorism, and Homeland
Sec., to Hon. James M. Rosenbaum, Chief Judge, U.S. Dist. Court for the Dist. of Minn. (May
22, 2002).

18T etter from Hon. James M. Rosenbaum, Chief Judge, U.S. District Court for the Dist. of
Minn., to Hon. Lamar Smith, Chairman, Subcomm. on Crime, Terrorism, and Homeland Sec.
(June 6, 2002).

19 U.S. v.Vimalam Hamilton Delany, No. 99-CR-51 (010) (JMR) (D. Minn. Aug. 24, 2000)
(Judgment and Commitment Order); U.S. v. Joel Arellano Plateado, No. 00—CR-327(10)(JMR)
(D. Minn. Apr. 4, 2001) (Judgment and Commitment Order); U.S. v. Eliseo Rodrigo Romo, No.
CR 3-95-52 (D. Minn. Nov. 20, 1995) (Judgment and Commitment Order); U.S. v. Reut Bustos-
Hernandez, No. 01-210(2)(DSD/JMM) (D. Minn. Jan. 28, 2002) (Judgment and Commitment
Order); U.S. v. Fernando Dwayne Davis, No. 4:95CR00103-001 (D. Minn. Jan. 14, 1997) (Judg-
ment and Commitment Order); U.S. v. Maria Guadalupe Avalos, No. 98-137(12)(DSD/AJB) (D.
Minn. May 24, 1999) (Judgment and Commitment Order); U.S. v. Stephen Tiarks, No. 98—
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but by no means all, of the information sought by the Sub-
committee.

Both in his June 6, 2002 response, and thereafter, Judge Rosen-
baum declined, however, to answer certain questions posed to him
by the Subcommittee relevant to his testimony, even for the cases
over which he personally presided,2® despite his acknowledgment
that “trials, guilty pleas, and sentencing proceedings are generally
public.”21 As a significant example, the Judgment and Commit-
ment Order in United States v. Joel Arellano Plateado reflects only
that Judge Rosenbaum granted a downward departure in that case
“for the reasons set forth at the hearing.”22 When the Sub-
committee requested Judge Rosenbaum inform it of his reasons, he
declined to do so0.23

Further, in response to subsequent requests from the Sub-
committee,2¢ Judge Rosenbaum provided additional Judgment and
Commitment Orders which also reflect that he granted downward
departures in two other cases “for the reasons set forth at the
hearing[s].” 25 Rather than provide the Subcommittee with his rea-
sons in any of these cases, Judge Rosenbaum suggested that the
Subcommittee seek to order transcripts of the sentencing pro-
ceedings and provided the name and telephone number of his court
reporter.26 He also wrote, “I am—and remain—happy to provide
the Subcommittee such assistance as I am able to provide.”27 The
Subcommittee thereafter sought to obtain the transcripts of certain
relevant proceedings.28

I. JUDGE ROSENBAUM’S PREPARED STATEMENT SUGGESTED THAT
DEFENDANTS ARE CONVICTED ON LEGALLY INSUFFICIENT EVIDENCE

At the May 14, 2002 hearing, Judge Rosenbaum testified against
the bill and advocated strongly that the Sentencing Commission’s
amendment to cap the base offense level for those trafficking in
large quantities of drugs was very much needed to bring equity to

137(11)(DSD/AJB) (D. Minn. June 2, 1999) (Judgment and Commitment Order); U.S. v. Alecia
Colmenares, No. 99-351(10)(ADM/AJB) (D. Minn. Sept. 5, 2000) (Judgment and Commitment
Order); U.S. v. Heather Ann Genz, No. 99-351(9)(ADM/AJB) (D. Minn. Sept. 7, 2000) (Judgment
and Commitment Order).

20 See letter from Hon. Lamar Smith, to Hon. James M. Rosenbaum (May 22, 2002); letter
from Hon. James M. Rosenbaum, to Hon. Lamar Smith (June 6, 2002); letter from Hon. Lamar
Smith, Chairman, Subcomm. on Crime, Terrorism, and Homeland Sec., to Hon. James M. Rosen-
baum, Chief Judge, U.S. Dist. Court for the Dist. of Minn. (July 19, 2002); letter from Hon.
James M. Rosenbaum, Chief Judge, U.S. Dist. Court for the Dist. of Minn., to Hon. Lamar
Smith, Chairman, Subcomm. on Crime, Terrorism, and Homeland Sec. (Aug. 9, 2002); letter
from Hon. Lamar Smith, Chairman, Subcomm. on Crime, Terrorism, and Homeland Sec., to
Hon. James M. Rosenbaum, Chief Judge, U.S. Dist. Court for the Dist. of Minn. (Aug. 9, 2002);
letter from Hon. James M. Rosenbaum, Chief Judge, U.S. Dist. Court for the Dist. of Minn.,
to H(;n. Lamar Smith, Chairman, Subcomm. on Crime, Terrorism, and Homeland Sec. (Aug. 30,
2002).

21 Letter from Hon. James M. Rosenbaum, to Hon. Lamar Smith at 2 (Aug. 9, 2002).

22.8. v. Joel Arellano Plateado, No. 00—-CR-327(10)(JMR) (D. Minn. Apr. 4, 2001) (Judgment
and Commitment Order at 4).

23 See letter from Hon. Lamar Smith, to Hon. James M. Rosenbaum at 3 (July 19, 2002); letter
from Hon. James M. Rosenbaum, to Hon. Lamar Smith at 2 (Aug. 9, 2002).

24 See letter from Hon. Lamar Smith, to Hon. James M. Rosenbaum at 3 (July 19, 2002).

25U.S. v. Miguel Angel Larios-Verduzco, No. 01-CR-228(JMR) (D. Minn. June 13, 2002)
(Judgment and Commitment Order at 4); U.S. v. Eduardo Pelayo-Ruelas, No. 01-CR-
228(01)(JMR/FLN) (D. Minn. Aug. 2, 2002) (Judgment and Commitment Order at 5).

26 See letter from Hon. James M. Rosenbaum, to Hon. Lamar Smith at 2 (Aug. 9, 2002).

27 Letter from Hon. James M. Rosenbaum, to Hon. Lamar Smith at 2 (Aug. 9, 2002).

28 The court-reporter was exceedingly professional and helpful concerning this request. It nev-
ertheless resulted in both delay in receiving the information, an obligation of public funds and
expenditures of court and Subcommittee staff time to obtain information that Judge Rosenbaum
possessed, but would not reveal.
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the Federal sentencing system. In describing those persons who
would be affected by Amendment 4, he testified:

they are the women whose boyfriends tell them, “A package
will be coming by mail or from a package delivery service in
the next 2 weeks. Keep it for me, and TI'll give you $200, or
maybe I'll buy you food for the kids.” Or they are drug couriers
who either swallow, wear, or drive drugs from one place to an-
other. And they frequently have no idea what they are
carrying or receiving, and if they have an idea of what, they
usually don’t know how much.2°

That a sitting Federal Judge would suggest, as he did in his pre-
pared statement, that persons can be, and are convicted on no more
evidence than receiving a package at the request of a boyfriend is
remarkable. If true, it raises serious concerns that judges are
knowingly permitting such convictions despite the extraordinary
power entrusted to them by Congress to prevent convictions based
on insufficient evidence.3° If not true, the falsity of that suggestion,
cloaked in the majesty of a Federal judicial officer, can only serve
to erode respect for the rule of law in the public’s mind and in the
mind of those who stand accused of crimes.

Accordingly, Chairman Smith pressed Judge Rosenbaum on this
very point:

Mr. SMITH . . . Judge Rosenbaum . . . In all of the examples
that you gave, it’s my understanding that the individuals in-
volved were actually convicted of knowing they were trafficking
in drugs or were convicted of knowingly being engaged in con-
spiring to traffic in drugs.

My question is this, going back to one of the examples that you
gave—I think it was the example of the girlfriend, you said,
[who was] given $200, just deliver this package or receive this
package or whatever. If that’s all there was to it, I don’t think
she would have been convicted . . .31

The Judge then acknowledged that the suggestion in his prepared
statement was not correct and that persons convicted did know
that they were carrying or receiving illegal drugs:

Judge ROSENBAUM. . . . They were all convicted of crimes
that they committed. They knew what they were doing .
they understood what they were doing.32

29H R. 4689 Hearing at 19-20 (Prepared Statement of Judge Rosenbaum) (emphasis added).
Judge Rosenbaum also testified concerning an individual whom he identified as “EPR,” telling
the Subcommittee that “EPR was friends with a drug courier, and was asked to travel with him
as a second driver. According to the courier, the defendant was not aware of the drugs
in the car. His sentence is pending before me.” Id. at 21 (emphasis added).

30Fed. R. Crim. P. 29 (Motion for Judgment of Acquittal). Rule 29 states: “[t]he court on mo-
tion of a defendant or of its own motion shall order the entry of judgment of acquittal of
one or more offenses charged in the indictment or information after the evidence on either side
is closed if the evidence is insufficient to sustain a conviction of such offense or offenses.”
Id. (emphasis added).

31H.R. 4689 Hearing at 28 (question from Chairman Smith).

32]d. at 28 (testimony of Hon. James M. Rosenbaum, Chief Judge, U.S. Dist. Court of the
Dist. of Minn. [hereinafter Testimony of Judge Rosenbaum]). Further, Judge Rosenbaum there-
after was unable to identify any case in which he declined to grant a motion for judgment of
acquittal under Rule 29, Federal Rules of Criminal Procedure, where the facts were as he de-
scribed in his written statement: that is, where the only evidence adduced at trial was of the
woman defendant’s boyfriend [who] told her “[a] package will be coming by mail or from a pack-
age delivery service in the next 2 weeks. Keep it for me, and T'll give you $200, or maybe I'll
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II. JUDGE ROSENBAUM’S TESTIMONY INACCURATELY SUGGESTED A
REFERENCE TO AN ACTUAL CASE IN SUPPORT OF THE AMENDMENT

In continuing his response to the Chairman’s question at the
May 14, 2002 hearing, Judge Rosenbaum added:

The young woman received a box at her home. It was not for
her to open that box. I can assure you, knowing what 1
know of her relationship with her boyfriend, she would
never have done so. But she knew the box contained drugs,
because she knew that’s what her boyfriend did.33

This certainly gave every indication that he was speaking of an ac-
tual defendant, with an actual boyfriend, and that Judge Rosen-
baum had personal knowledge about the nature of their relation-
ship. Yet, in his June 6, 2002 response to the Subcommittee’s fol-
low-up questions seeking identification of this case,34 the Judge re-
vealed that:

that statement concerns no particular case. The state-
ment distills conversations I have had over several years with
inmates—particularly women—in Federal Correctional Institu-
tions I have visited. The statement was offered to illustrate the
situation in which minor or minimal participants frequently
find themselves.35

III. JUDGE ROSENBAUM’S INACCURATE REPRESENTATIONS REGARDING
THE SENTENCES IN CASES BEFORE HIM AND OTHER FEDERAL DIS-
TRICT COURTS CANNOT BE USED TO JUSTIFY SUPPORT OF THE
AMENDMENT

1. Judge Rosenbaum Inaccurately represented the Sentence of
“VHD”

The case of “VHD” (Vimalam Hamilton Delaney) cannot support
the Amendment because Judge Rosenbaum misrepresented the
sentence that “VHD” received under the existing guidelines. Judge
Rosenbaum testified:

Now, let me tell you about VHD . . . Under the present Guide-
lines she was rated at a level 27, and subject to a sentence of
87-108 months, or 7-9 years. Under the proposed amendment,
she would have had a base offense level of 25 and faced 57—
71 months, or between 5-6 years.36

Judge Rosenbaum did not to disclose that in this case he had actu-
ally departed below the guideline range (as he is permitted to
do in the appropriate case under the existing guidelines) and sen-
tenced “VHD” to 36 months.37 This sentence is well below the
minimum of the guideline range under either the current guide-

buy you food for the kids.” Id. at 19. See letter from Hon. Lamar Smith, to Hon. James M.
Rosenbaum at 3 (May 22, 2002) (question 11); letter from Hon. James M. Rosenbaum, to Hon.
Lamar Smith (June 6, 2002).

33 H R. 4689 Hearing at 28 (Testimony of Judge Rosenbaum) (emphasis added).

34 See letter from Hon. Lamar Smith, to Hon. James M. Rosenbaum at 3 (May 22, 2002) (ques-
tion 11).

35 Letter from Hon. James M. Rosenbaum, to Hon. Lamar Smith at 2 (June 6, 2002) (emphasis
added).

36 H.R. 4689 Hearing at 20 (Prepared Statement of Judge Rosenbaum).

37U.8. v. Vimalam Hamilton Delany, No. 99-CR-51 (010) (JMR) (D. Minn. Aug. 24, 2000)
(Judgment and Commitment Order at 2, 4).
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lines or the amendment proposed by the Commission. Yet,
Judge Rosenbaum did not disclose to the Subcommittee this essen-
tial fact and gave every indication that he was required to sentence
this poor woman to an inordinately long term because of the harsh-
ness of the current guidelines—guidelines so harsh they need to be
amended to provide relief lest injustice occur.

In fact, no amendment is needed at all. The current guidelines
provide for departures and sentences below the range when appro-
priate,38 as William G. Otis made clear in his testimony to the Sub-
committee:

Fifth, if the defendant is exceptional for any reason the Sen-
tencing Commission did not adequately consider, he already
qualifies for a downward departure with or without he govern-
ment’s acquiescence. As we speak, downward departures from
the guidelines on this basis, combined with Government-spon-
sored departures, are given in an astonishing 43 percent of all
drug trafficking cases.3°

He further testified:

With so many avenues of mitigation already built into the sys-
tem, there is no occasion for an amendment . . .40

2. Judge Rosenbaum Inaccurately Represented the Sentence of
(IJAP”

Judge Rosenbaum also misstated the sentence imposed on “JAP,”
(Joel Arellano Plateado) which cannot be used to justify the
Amendment. Judge Rosenbaum testified that:

Twenty-one year old JAP . . . was characterized as a level 34
offender, resulting in a range of 57-71 months, or 5-6 years,
after reductions for role, acceptance, and safety valve. Under
the change [of the Commission’s amendment], he would have
had a range of 37—46 months, or 3—4 years.41

Judge Rosenbaum did not tell the Subcommittee that in this case
he had also departed downward for “JAP” under the existing
guidelines to impose a sentence of 36 months, which represents a
sentence below the bottom of the guideline range under either the
existing or amended guidelines.*2

3. Judge Rosenbaum Misstated the Circumstances Surrounding the
Sentencing of “FDD”

Judge Rosenbaum misstated the circumstances surrounding the
sentencing of “FDD” (Fernando Dwayne Davis), which cannot be
used to justify the Amendment. Judge Rosenbaum testified that:

38 See Sentencing Guidelines § 5K2.0. Section 3553(b) of 18 U.S.C. states that “[t]he court shall
impose a sentence of the kind, and within the range . . . unless the court finds that there exists
an aggravating or mitigating circumstance of a kind, or to a degree not adequately taken into
consideration by the Sentencing Commission.” Id.

39H R. 4689 Hearing at 23 (testimony of William G. Otis, Adjunct Professor of Law, George
Mason Univ. [hereinafter “Testimony of William G. Otis”]).

40]d. at 23 (Testimony of William G. Otis).

41]d. at 21 (Prepared Statement of Judge Rosenbaum).

42U.8S. v. Joel Arellano Plateado, No. 00—CR-327(10)(JMR) (D. Minn. Apr. 4, 2001) (Judgment
and Commitment Order at 2 , 4).
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FDD was one of the drivers in the course of a drug distribution
chain and had no criminal history. (His defense counsel main-
tained that his participation in the offense constituted short-
term, aberrant behavior in his otherwise law-abiding lifestyle.)
Therefore the presentence investigation considered him a
minor participant in the drug trafficking conspiracy.43

To describe “FDD” merely as, “one of the drivers in the course
of the drug distribution chain,” understates the seriousness of the
defendant’s criminal conduct and the extent of his involvement as
a full and ongoing participant in the conspiracy as set forth in the
sentencing judge’s written findings attached to the Judgement and
Commitment Order: 44

[TThe defendant was present at Patsy Kalfayan’s apartment in
the early morning on November 1, 1995 when Gerald Jarret
made him and the other co-defendants remove their clothing
when some cocaine base was misplaced. The defendant was
also present when Carlos Cleveland found the missing cocaine
base in the hood of his coat in Detroit at the home of a person
known only as Tony.45

The defendant drove the other members of the conspiracy to
Minneapolis, met Steven Howard, who was transporting weap-
ons for the defendants, at the Minneapolis bus station, and
registered for a room at the Red Roof Inn.46

The Judgment and Commitment Order further reflects the fact
that the sentencing judge attributed drug amounts to this defend-
ant based upon his knowledge and involvement in aspects of the
conspiracy beyond that of “one of the drivers.” 47

In addition to minimizing “FDD’s” involvement, Judge Rosen-
baum did not to tell the Subcommittee that the pre-sentence report
listed factors which the probation officer who prepared the report
believed “may warrant an upward departure.” 4 While the Sub-
committee discovered this only upon review of the Judgment and
Commitment Order, Judge Rosenbaum told Chairman Smith, he
based his testimony “on case summaries contained in Pre-Sentence
Reports (PSRs).” 49

Despite his prior review of the pre-sentence report containing
this information, Judge Rosenbaum similarly did not tell the Sub-
committee that “FDD” had also been convicted of aiding and abet-
ting the use of a firearm in connection with his drug trafficking of-

43H.R. 4689 Hearing at 21 (Prepared Statement of Judge Rosenbaum).

44U.S. v. Fernando Dwayne Davis, No. 4:95CR00103-001 (D. Minn. Jan. 14, 1997) (Judgment
and Commitment Order).

45]d. (Judgment and Commitment Order, Findings of Fact at 3).

46]d. at 4. In addition, Davis was present, along with all other co-defendants (except one) on
November 3, 1995 at the Red Roof Inn and was observed by law enforcement surveillance. Gov-
ernment’s Memorandum in Response to Defendants’ Position with Respect to Sentencing, page
3, U.S. v. Fernando Dwayne Davis, et al, 4:95CR000103-001. This was the day that the search
warrant was executed at that location where crack cocaine, drug paraphernalia and incrimi-
nating documentary evidence was seized. Id.

47U.8. v. Fernando Dwayne Davis, No. 4:95CR00103-001 (D. Minn. Jan. 14, 1997) (Judgment
and Commitment Order, Findings of Fact at 3).

48]d. at 1 (emphasis added) “Part E of the PSR, paragraphs 123-27, presents a brief sum-
mary of factors the probation officer believes may warrant a departure.”

49 Letter from Hon. James M. Rosenbaum, to Hon. Lamar Smith at 1 (June 6, 2002).
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fense,?0 and that “FDD” “participated in the beating of [cooperating
witness] Tonya Washington.” 51 While failing to disclose these facts,
Judge Rosenbaum reassuringly testified “it would seem improbable
that a person who uses a weapon or who injures another would
even be considered for minor or minimal status in the first
place.” 52

4. The Record Regarding “MGA” Does Not Justify the Amendment
Because She Received a Sentence of Only Six Months Under Ex-
isting Guidelines

Judge Rosenbaum attempted to support his claim that the
Amendment is necessary because of the case of “MGA” (Mari Gua-
dalupe Avalos). Judge Rosenbaum testified:

MGA accepted $2,000 for accepting a package. This was the ex-
tent of her involvement in the conspiracy at issue. This made
her a minimal participant entitled to a 4-point reduction. With
no prior criminal convictions and a starting offense level of 34
based on drug quantity, her guideline range was 57-71
months, or 5 to 7 years, after reductions for role, acceptance,
and safety valve. Under the proposed change, her range would
instead be 37-46 months, or 3—4 years.53

Yet, Judge Rosenbaum did not tell the Subcommittee that the
“proposed change,” which he suggested at every step was so badly
needed to prevent injustice, would be irrelevant to “MGA’s” actual
sentence of only 6 months. He did not tell the Subcommittee that
“MGA” had in fact received a downward departure upon motion
of the government for her substantial assistance to the United
States in the prosecution of others under the existing guidelines
and received a sentence of only “6 months with work-release
privileges or accommodations to attend school . . .”5¢ This
sentence is well below the guideline range under either the existing
or amended guidelines.

5. The Proposed Amendment Would be Irrelevant to “AC” Who Re-
ceived a Downward Departure Under Existing Guidelines.

Similarly, Judge Rosenbaum did not tell the Subcommittee that
the proposed amendment to the guidelines would also be irrelevant
to “AC,” (Alecia Colmenares) who it turns out also received a
downward departure from her sentencing range under the exist-
ing guidelines and was sentenced to only 24 months.55 Instead he
suggested at the hearing that the amendment was needed because:

[“AC’s”] base offense level was 36 before reductions for role (as
a minimal participant), safety valve, and acceptance, resulting
in a guideline range of 70—87 months or 6-7 years. Under the

50U.S. v. Fernando Dwayne Davis, No. 4:95CR00103-001 (D. Minn. Jan. 14, 1997) (Judgment
and Commitment Order, at 1, 2).

51]d. at 4.

52 H R. 4689 Hearing at 20 (Prepared Statement of Judge Rosenbaum).

53]d. at 21.

54 U.S. v. Maria Guadalupe Avalos, No. 98-137(12)(DSD/AJB) (D. Minn. May 24, 1999) (Judg-
ment and Commitment Order at 2, 7).

55U.S. v. Alecia Colmenares, No. 99-351(10)(ADM/AJB) (D. Minn. Sept. 5, 2000) (Judgment
and Commitment Order at 2, 5).
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new guideline, her range would instead be 37-46 months, or 3—
4 years.” 56

6. The Proposed Amendment Would Have No Effect on “ST” Who
Received a Downward Departure Under Existing Guidelines

Judge Rosenbaum did not tell the Subcommittee that the pro-
posed amendment would also be irrelevant to “ST” (Stephen
Tiarks) who in fact received a downward departure from his
sentencing range under the existing guidelines. The Judgment
and Commitment Order reveals that he received a sentence of only
42 months.57 But at the hearing, Judge Rosenbaum used “ST” as
an example of why the Commission’s amendment was needed, stat-
ing:

his base offense level was 38, which resulted in a guideline
range of 108-135 months, or 8-11 years, after reductions for
role, acceptance, and safety valve. With the change in the
guidelines, his range would instead be 46-57 months, or be-
tween 4-5 years.” 58

7. “ERR” Was Denied A Lower Sentence Through the Exercise of the
Sentencing Judge’s Discretion, Not the Operation of the Guide-
lines

Judge Rosenbaum sought to justify the amendment through ref-
erence to “ERR” (Eliseo Rodrigo Romo) whom he described as hav-
ing:

acted as a courier/collections agent in a drug trafficking con-
spiracy. It did not appear that he had any discretionary power
in the decision-making process or leadership in the conspiracy,
like DLL he had a criminal history category of I . . . .59

Judge Rosenbaum did not inform the Subcommittee that, al-
though the sentencing judge in that case had discretion under the
existing guidelines to reduce “ERR’s” sentence under the so-called
“safety valve” provision 60 (an existing provision permitting further
sentence reduction for “low-level” defendants), he specifically de-
clined to do so and stated on the record:

Long periods of incarceration, are not things that this Court
likes to impose on people. . . . Mr. Romo, your conduct in this
case, your conduct involved in this drug business, your conduct
involving other matters that are outside of this case but are
contained within the presentence investigation report is purely
reprehensible conduct. It is the kind of conduct that a civil so-

56 H.R. 4689 Hearing at 21 (Prepared Statement of Judge Rosenbaum).

57U.S. v. Stephen Tiarks, No. 98-137(11)(DSD/AJB) (D. Minn. June 2, 1999) (Judgment and
Commitment Order at 2).

58 H R. 4689 Hearing at 21 (Prepared Statement of Judge Rosenbaum).

59]d.

60The so-called “Safety Valve” provision allows the court to sentence a qualifying defendant
without regard to otherwise applicable mandatory minimum sentences and to further reduce the
guideline range. It is available only to persons who, among other things, are found not to be
subject to aggravating role enhancements. See 18 U.S.C. §3553(f) (2002); see also Sentencing
Guidelines §5C1.2, Limitation on Applicability of Statutory Minimum Sentences in Certain
Cases, and § 2D1.1(b)(6)(providing for 2 level reduction under guideline calculation).
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ciety cannot stand. And it is the kind of conduct that is
wrong.51

8. “HAG” Received a Downward Departure For Substantial Assist-
ance and Was Sentenced to Only 24 Months.

Judge Rosenbaum’s testimony ignored the downward departure
received by “HAG” for substantial assistance. Judge Rosenbaum
testified that:

She had a criminal history category II, because of 2 prior con-
victions for theft and careless driving. Without a change in the
guidelines, her base offense level was 36. The presentence in-
vestigation concluded she was entitled to a reduction for minor
participant. Her guideline range was 121-151 months, or 10—
13 years, after reductions for role and acceptance. With the
proposed guideline change, her range would instead be 63-78
months, or between 5-7 years.62

Judge Rosenbaum did not tell the Subcommittee that under the ex-
isting guidelines, “HAG” (Heather Ann Genz) in fact received a
sentence of only 24 months, the sentencing judge having granted
a downward departure for Genz’s substantial assistance to the
United States in the prosecution of others pursuant to Guideline
§5K1.1.63

Because the Judgment and Commitment Order received by the
Subcommittee in the case of Heather Ann Genz reflected a criminal
history category I and a guideline range of 87-108 months,%¢ which
was inconsistent with Judge Rosenbaum’s testimony, the Sub-
committee wrote to Judge Rosenbaum to confirm that his testi-
mony concerning “HAG” in fact referred to Heather Ann Genz.65 In
response, Judge Rosenbaum acknowledged that “[als you correctly
perceived, ‘HAG’ pertains to the case of Heather Ann Genz.” 66 He
then informed the Subcommittee that his statement and testimony
before the Subcommittee concerning “HAG” “did not refer to the
actual sentence imposed by Judge Montgomery.”67 Judge
Rosenbaum also told the Subcommittee:

My written statement submitted to the Subcommittee as part
of my testimony (in the portion relating to HAG) stated, “the
presentence investigation concluded . . .” These words are in
the statement, because the testimony relating to HAG was
based on her presentence investigation.68

This appears to suggest that his prepared statement attributed
all of the information concerning “HAG’s” guideline calculation to
the presentence investigation. It in fact did not. The only attribu-
tion to the presentence investigation contained in his prepared

61U.S. v. Eliseo Rodrigo Romo, Crim. No. 3-95-52, (D. Minn. Nov. 17, 1995) (Transcript of
Sentencing Proceeding at 19-20).

62 H.R. 4689 Hearing at 20 (Prepared Statement of Judge Rosenbaum).

63U.S. v. Heather Ann Genz, No. 99-351(9)(ADM/AJB) (D. Minn. Sept. 7, 2000) (Judgment
and Commitment Order at 2, 5).

64]d. at 5.

65 Letter from Hon. Lamar Smith, to Hon. James M. Rosenbaum (Aug. 9, 2002).

66 Letter from Hon. James M. Rosenbaum, to Hon. Lamar Smith at 1 (Aug. 30, 2002).

67]d. (emphasis added). Judge Rosenbaum also stated, “Until your letter, I had not reviewed
the sentencing transcript (which had not been prepared, since the sentence was—apparently—
notsagpealed).” Id.

68]d.
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statement was with respect to the reduction for minor partici-
pant—“[t]he presentence investigation concluded she was entitled
to a reduction for minor participant.” 69

Both before and after this sentence, Judge Rosenbaum stated,
without any reference to the source of the information, that: “HAG”
“had a criminal history category II, because of 2 prior convictions
for theft and careless driving;” “her base offense level was 36;” and
“[h]er guideline range was 121—151 months, or 10—13 years, after
reductions for role and acceptance.”’® Further, this information
was submitted after Judge Rosenbaum informed the Subcommittee
at the beginning of his statement: “[llet me give you a few exam-
ples of the effects of this change if adopted,” and that this was
one of the “examples which are all pulled from recent cases in the
District of Minnesota.” 71

It is, of course, difficult to understand why Judge Rosenbaum ref-
erenced presentence investigative calculations by probation officers
contained in confidential records, rather than actual calculations
determined by sentencing judges contained in public records, or
why he believed that such information (particularly when it con-
flicted with actual sentences) was relevant.”2 While it may be pos-
sible to attribute the inaccurate information to his failure to in-
quire as to the actual sentence with respect to cases assigned to
other judges,”3 the same cannot be said with respect to his own
cases. With respect to his own cases, one can assume he was fully
aware of the actual guideline determinations as well as the actual
sentence imposed.

Regardless of sentencing judge, in the examples cited by Judge
Rosenbaum where the “presumptive sentence” 74 conflicted with the
actual sentence, the “presumptive sentence” was greater than the
undisclosed actual sentence. Many were considerably greater. This
could fairly be said to at least have the effect of making it falsely
appear as though, these low-level defendants really were getting
sentenced under the existing guidelines “the same way it sentences
the planners and enterprise-operator,””> when in fact they were
not.

69 H R. 4689 Hearing at 20 (Prepared Statement of Judge Rosenbaum).

70]d. (emphasis added).

71]d. (emphasis added). After the Subcommittee first requested information concerning the ac-
tual cases (see letter from Hon. Lamar Smith, to Hon. James M. Rosenbaum (May 22, 2002)),
Judge Rosenbaum informed the Subcommittee that “these examples were based on case sum-
maries contained in Pre-sentence Reports (PSR’s)” and asked “[bJecause the factual information
in my testimony was taken from the confidential PSRs, however, I ask that you do not publicly
cross reference my testimony with the Judgment and Commitment Orders . . .” Letter from
Hon. James M. Rosenbaum, to Hon. Lamar Smith at 1 (June 6, 2002).

72Indeed, as Judge Rosenbaum acknowledged, it is the sentencing Judge who makes the de-
terminations concerning all of these sentencing issues. See letter from Hon. James M. Rosen-
baum, to Hon. Lamar Smith, at 2 (Aug. 30, 2002) (“the confusion, of course, lies in the fact that
the sentencing judge made her own calculations and the adjustments she felt were appropriate
at the actual sentencing. (These are reflected in the Judgment and Commitment Orders, which
I have supplied pursuant to your previous request.)”).

73 Although even a cursory review of the Judgment and Commitment Order would reveal this
information.

74This is Judge Rosenbaum’s term. See letter from Hon. James M. Rosenbaum, to Hon. Lamar
Smith, at 1 (Aug. 30, 2002).

75 See H.R. 4689 Hearing at 22 (Prepared Statement of Judge Rosenbaum).
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9. Judge Rosenbaum’s Testimony Regarding Alleged Sentencing
Anomalies Fails to Provide Any Support for the Proposed
Amendment

The Committee concludes that the cases cited by Judge Rosen-
baum for which the Subcommittee has obtained substantial
records, do not provide support for the proposed amendment. Rath-
er, the records establish that sentencing judges are able to impose
lower sentences for minor role defendants under the myriad provi-
sions of the existing guidelines.

IV. JUDGE ROSENBAUM’S TESTIMONY REGARDING THE ATTRIBUTABLE
DRUG AMOUNTS WAS INACCURATE AND DOES NOT JUSTIFY THE PRO-
POSED AMENDMENT

Judge Rosenbaum’s testimony regarding the quantity of drugs
attributable to each defendant in a multiple defendant offense sug-
gests that the same quantity of drugs is attributable to every par-
ticipant in the scheme. This is simply inaccurate—a defendant’s
sentence depends on the defendant’s personal involvement with an
amount of drugs and the foreseeability of any additional amounts
involved in the offense. Not only is this true as a general matter,
it is true in specific examples that Judge Rosenbaum cited. Judge
Rosenbaum testified:

And remember, under the present guideline, it is the quantity
of drugs in the whole scheme that drives the sentence. The
judge only looks at the defendant, after all the scheme’s
drugs have been accounted for. This means drugs which
were gotten or distributed by other people are included
before the defendant’s role is considered.”®

Judge Rosenbaum further responded to questions from Mr. Scott as
follows:

Mr. ScorT. The way I understand they add this up, if you
were transporting the half [kilogram], and your buddy is trans-
porting 150 [kilograms], the conspiracy has got 150.

Judge ROSENBAUM. You've got 150 and a half.

Mr. ScorT. And does that mean that the one who knew he
was carrying a half gets sentenced in the 150-and-a-half con-
spiracy?

Judge ROSENBAUM. Worse than that, the person who is fi-
nancing it is the one who make the profits, regardless of which
one is transporting it.

Mr. ScorT. So everybody gets sentenced the same?
Judge ROSENBAUM. Yes, sir.””

76]d. at 20 (Prepared Statement of Judge Rosenbaum) (emphasis added). See also id. at 19
(“the Sentencing Commission’s proposal reorients the sentencing inquiry, for bit players, away
from the quantity of drugs in the entire crime and instead toward the perpetrator.”) (em-
phasis added); id. at 19-20 (“under the present Guidelines, the sentencing decision is driven by
the quantity of drugs in the overall deal. And it does not at all reflect the minor or minimal
participant’s reality.”) (emphasis added).

77]d. at 30 (emphasis added). But see Judge Rosenbaum’s answer to another question by Mr.
Scott, concerning the application of mandatory minimum sentences on kingpins and mules. H.R.
4689 Hearing at 30 (“Let me be fair, Mr. Otis was also correct. It is addressed to the sound
discretion of the court.”). It is not at all clear what Judge Rosenbaum is attempting to say here
in as much as mandatory minimums are not subject to the court’s discretion, whereas sen-
tencing guideline factors often are.
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However, the current guidelines provide that a defendant is only
charged with the amount of drugs with which he was directly
involved 78 and any additional amount of drugs distributed by oth-
ers that was reasonably foreseeable and within the scope of
the criminal activity which he jointly undertook with such
others.” The example given by Mr. Scott and embraced by Judge
Rosenbaum would only result in attribution of the larger drug
amounts to the half-kilo defendant if the court determined from the
evidence that the larger amount was both reasonably foresee-
able by that defendant and was within the scope of joint
criminal activity with the person trafficking the 150 kilograms.
Judge Rosenbaum, who elsewhere informed the Subcommittee that
he deals with criminal drug cases “every day,” 89 had an obligation
to provide this information in response to Mr. Scott’s question and
elsewhere, but chose not to.81

Significantly, the current Guidelines additionally provide that:

A defendant’s relevant conduct does not include conduct of
members of a conspiracy prior to the defendant joining the con-
spiracy, even if the defendant knows of that conduct.
(e.g., in the case of a defendant who joins an ongoing drug dis-
tribution conspiracy knowing that it had been selling two kilo-
grams of cocaine per week, the cocaine sold prior to the defend-
ant joining the conspiracy is not included as relevant conduct
in determining the defendant’s offense level).82

With respect to this issue, it is significant that Judge Rosenbaum
has repeatedly declined to provide the Subcommittee with informa-
tion concerning the amount and type of drugs for which he deter-
mined each defendant was directly involved under Guideline
§1B1.3(a)(1)(A), and the amount and type of any additional drugs
for which he determined the defendant was responsible as a result
of the application of Guideline § 1B1.3 for jointly undertaken crimi-

78 Sentencing Guideline §1B1.3 (a)(1)(A) (“all acts and omissions committed, aided, abetted,
counseled, commanded, induced, procured, or willfully caused by the defendant.”).

79 Sentencing Guideline § 1B1.3, Application Note 2(ii).

80 H.R. 4689 Hearing at 22 (Prepared Statement of Judge Rosenbaum).

81Judge Rosenbaum made only a passing reference to “forseeability,” and thereafter agreed
that “everybody gets sentenced the same.” See H.R. 4689 Hearing at 30 (Testimony of Judge
Rosenbaum).

82 Sentencing Guidelines § 1B1.3, Application Note 2 (ii) (emphasis added). This is an extraor-
dinary benefit to defendants convicted of drug trafficking conspiracies, for it is a radical depar-
ture from traditional conspiracy law. As a general rule, one who joins an existing conspiracy
is guilty of conspiracy and adopts the prior acts of the other conspirators. U.S. v. Green, 600
F.2d 154 (8th Cir. 1979); U.S. v. Lemm, 680 F.2d 1193, 1204 (8th Cir. 1982), cert. denied, 459
U.S. 1110 (1983). “[A] person who knowingly, voluntarily and intentionally joins an existing con-
spiracy is responsible for all of the conduct of the conspirators from the beginning of the con-
spiracy.” Modern Fed. Jury Instructions—Criminal § 5 (MB), Manual of Model Criminal Jury In-
structions for the Dist. Courts of the Eighth Circuit at §5.061 (2002) (Conspiracy: co-conspirator
Acts and Statements). “[UInder the law each member is an agent or partner of every other mem-
ber and each member is bound by or responsible for the acts of every other member done to
further their scheme.” Id. at § 506D (Conspiracy: Overt Act—explained).
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nal activity.83 Instead, he suggested that we seek to obtain the
transcripts of the sentencing proceedings in order to find out.84

Similarly, Judge Rosenbaum has repeatedly declined to identify
other individuals who were charged as codefendants in jointly un-
dertaken criminal activity with each defendant referenced by Judge
Rosenbaum in his testimony.85 Such information would have re-
vealed whether more culpable co-defendants or co-conspirators
were appropriately sentenced based on attribution of greater drug
quantities than that attributed to minor or minimal participant de-
fendants referenced in Judge Rosenbaum’s testimony. However, the
Subcommittee’s efforts to identify co-defendants by other investiga-
tive means lead to the receipt of additional documents containing
this information. These documents clearly establish that Judge
Rosenbaum’s testimony (that coconspirators are all held account-
able for the same drug quantity) was unquestionably false.

Two individuals about whom Judge Rosenbaum testified, “ST”
(Stephan Tiarks) and “MGA” (Maria Guadalupe Avalos),36 were in
fact co-defendants charged in the same conspiracy.87 Judge Rosen-
baum failed to inform the Subcommittee of this fact.®8 Had he done
so, it would have been apparent to the Subcommittee, even at the
hearing on May 14, 2002 that his suggestion that defendants are
sentenced based on all of the drugs in an offense was patently
false. This is so because he testified that “ST” received a base of-
fense level of 38 for drug quantity, while “MGA” had received a
base offense level of 34.89 Base offense level 38 is assigned to a de-
fendant when 15 kilograms of Methamphetamine or more are at-
tributable to that defendant.90 Base Offense level 34 is assigned to
a defendant when a quantity of methamphetamine between 1.5
kilograms and 5 kilograms is attributable to that defendant.o!

Subsequent investigation concerning this case reveals even fur-
ther the extent of Judge Rosenbaum’s attempts to mislead the Sub-
committee. The Subcommittee obtained the Judgment and Commit-

83 See letter from Hon. Lamar Smith, to Hon. James M. Rosenbaum at 1 (May 22, 2002) (ques-
tion 4, 5); letter from Hon. James M. Rosenbaum, to Hon. Lamar Smith (June 6, 2002); letter
from Hon. Lamar Smith, to Hon. James M. Rosenbaum, (July 19, 2002); letter from Hon. James
M. Rosenbaum, to Hon. Lamar Smith (Aug. 9, 2002); letter from Hon. Lamar Smith, to Hon.
James M. Rosenbaum (Aug. 9, 2002); letter from Hon. James M. Rosenbaum, to Hon. Lamar
Smith (Aug. 30, 2002).

84 etter from Hon. James M. Rosenbaum, to Hon. Lamar Smith at 2 (Aug. 9, 2002). Of
course, even transcripts of sentencing hearings often do not reveal this information where the
judge will often simply state on the record that the court adopts paragraphs of the presentence
report. This is particularly so when the matter is not contested by the parties. For example,
in U.S. v. Eliseo Rodrigo Romo, the court merely acknowledges on the record receipt of the
presentence report, adopts it and recites his finding of a Total Offense Level. U.S. v. Eliseo
Rodrigo Romo, No. 3-95-52 (D. Minn. Nov. 17, 1995) (Transcript of Criminal Sentencing Pro-
ceedings at 2).

85 See letter from Hon. Lamar Smith, to Hon. James M. Rosenbaum at 1 (May 22, 2002) (ques-
tion 3); letter from Hon. James M. Rosenbaum, to Hon. Lamar Smith (June 6, 2002); letter from
Hon. Lamar Smith, to Hon. James M. Rosenbaum at 3 (July 19, 2002); letter from Hon. James
M. Rosenbaum, to Hon. Lamar Smith (Aug. 9, 2002).

86 See H.R. 4689 Hearing at 21 (Prepared Statement of Judge Rosenbaum).

87U.S. v. Herman Espino, et al, Cr. No. 98-137 (DSD/AJB) (D. Minn. Aug. 5, 1998) (Second
Superseding Indictment).

88In response to the Subcommittee’s May 22, 2002 inquiry, Judge Rosenbaum provided the
Subcommittee with copies of the Judgment and Commitment Orders for each of these defend-
ants on June 6, 2002. The Orders reflect the same case number.

89 See H.R. 4689 Hearing at 21 (Prepared Statement of Judge Rosenbaum).

90 Sentencing Guidelines §2D1.1 (a)(3) and (¢) Drug Quantity Table (1); see also U.S. v. Ste-
phen Tiarks, No. 98-137(11)(DSD/AJB) (D. Minn. June 2, 1999) (Judgment and Commitment
Order, Application of Guidelines to Facts at 1) (“Defendant is responsible for the 16 kilograms
of methamphetamine he attempted to bring into Minnesota.”).

91 Sentencing Guidelines §2D1.1 (a)(3) and (¢) Drug Quantity Table (3).
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ment Orders for additional co-defendants whom Judge Rosenbaum
declined to identify.®2 From these records, it is clear that neither
“ST” nor “MGA” were sentenced for “the quantity of drugs in the
whole scheme,” 23 or “the entire crime.” 4 More culpable co-de-
fendants in that methamphetamine conspiracy were determined by
the sentencing judge to be liable for drug amounts of 34.4 kilo-
grams (Alfredo Prieto)9> and 55 kilograms (Juan Villanueva
Monroy).26

Analysis of the case involving “HAG” (Heather Ann Genz) and
“AC” (Alecia Colmenares) similarly reveals that, contrary to Judge
Rosenbaum’s assertion, co-defendants are not sentenced based on
all drugs in the offense. Through its followup investigation, the
Subcommittee confirmed that these two individuals were in fact co-
defendants along with others,®” charged in a methamphetamine
distribution conspiracy.?® While not indicating that they were co-
defendants, Judge Rosenbaum nevertheless testified that “HAG”
and “AC” had each received a base offense level of 36 based on
drug quantity 99 (at least 5 kilograms but less than 15 kilograms
of methamphetamine).19° The Judgment and Commitment Order of
their co-defendant Jesus Ibarra-Torres10! reveals that Ibarra-
Torres was held accountable for far greater drug quantities than ei-
ther “HAG” or “AC”—(that is 55 pounds or 25 kilograms of meth-
amphetamine) which would mandate a base offense level of 38.102

It is not just other judges who make individual determinations
with respect to each defendant concerning attributable drug
amounts in conformity with the current guideline directives rather
than blindly sentencing all conspirators based on total quantity in-
volved in the offense. Judge Rosenbaum does that as well. In
United States v. McCarthy, et al,193 the evidence at trial estab-
lished that the overall conspiracy imported and attempted to dis-
tribute in excess of 5,000 pounds of marijuana. However, in sen-
tencing co-conspirator Michael Ness, Judge Rosenbaum “did not
hold Ness accountable for the entire amount chargeable to the con-
spiracy. Rather, he attributed to Ness 220 pounds of marijuana,

92 See letter from Hon. Lamar Smith, to Hon. James M. Rosenbaum at 1 (May 22, 2002) (ques-
tion 3); letter from Hon. James M. Rosenbaum, to Hon. Lamar Smith (June 6, 2002); letter from
Hon. Lamar Smith, to Hon. James M. Rosenbaum at 3 (July 19, 2002); letter from Hon. James
M. Rosenbaum, to Hon. Lamar Smith (Aug. 9, 2002).

93 See H.R. 4689 Hearing at 20 (Prepared Statement of Judge Rosenbaum).

94 See id. at 19.

95U.S. v. Alfred Prieto, No. 98-137(4) (DSD/AJB) (D. Minn. July 2, 1998) (Judgment and Com-
mitment Order, Findings of Fact at 6).

96 U.S. v. Juan Villanueva Monroy, No. 98-137(3)(DSD/AJB) (D. Minn. June 15, 1999) (Judg-
ment and Commitment Order, Findings of Fact at 2).

97Whom dJudge Rosenbaum declined to identify. See letter from Hon. Lamar Smith, to Hon.
James M. Rosenbaum at 1 (May 22, 2002) (question 3); letter from Hon. James M. Rosenbaum,
to Hon. Lamar Smith (June 6, 2002); letter from Hon. Lamar Smith, to Hon. James M. Rosen-
baum at 3 (July 19, 2002); letter from Hon. James M. Rosenbaum, to Hon. Lamar Smith (Aug.
9, 2002).

98 U.S. v. Jaime Rosas Mancilla, et al., Cr. No. 99-351 (ADM/AJB) (D. Minn. Feb. 8, 2000)
(Superseding Indictment).

9 H R. 4689 Hearing at 20, 21 (Prepared Statement of Judge Rosenbaum (“HAG”) and (“AC”)).

100 Sentencing Guidelines § 2D1.1 (a)(3) and (¢) Drug Quantity Table (2).

101U.8S. v. Jesus Ibarra-Torres, Cr. No. 99-351(2) (D. Minn. Oct. 2, 2000) ( Judgment and
Commitment Order).

102 Sentencing Guidelines §2D.1.1 (a)(3) and (c) Drug Quantity Table (1).

103 J.S. v. McCarthy, et al., 97 F. 3d 1562 (8th Cir. 1996).
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which is the actual amount that [Judge Rosenbaum] determined
Ness obtained from [a co-conspirator] and distributed.” 104

Judge Rosenbaum made similar individual determinations con-
cerning attributable drug amounts for co-defendants in United
States v. Brown, et al.195 In that case “Hewitt was held accountable
for all drugs proved to have been distributed during the con-
spiracy,” 196 while his co-defendant, Brown was held accountable
for a lesser quantity of drugs.197 In upholding Judge Rosenbaum’s
individual drug attribution calculations on appeal, the Court of Ap-
peals for the Eighth Circuit properly noted:

Before a quantity of drugs may be attributed to a particular
defendant, the sentencing court is required to find by a prepon-
derance of the evidence that the transaction of activity involv-
ing those drugs was in furtherance of the conspiracy and either
known to the defendant or reasonably foreseeable to him.108

The record clearly illustrates Judge Rosenbaum’s past practice of
sentencing co-defendants according to different attributable drug
amounts. Despite this practice, and the Eighth Circuit’s affirmation
of the same, Judge Rosenbaum suggested otherwise to the Sub-
committee.

V. JUDGE ROSENBAUM’S INACCURATE TESTIMONY THAT MAJOR AND
MINOR PARTICIPANTS RECEIVE THE SAME SENTENCE DOES NOT JUS-
TIFY THE PROPOSED AMENDMENT

Judge Rosenbaum’s testimony that major and minor participants
receive the same sentence does not provide any support for the pro-
posed amendment. Judge Rosenbaum testified at the May 14, 2002
hearing that:

The present sentencing system sentences minor and mini-
mal participants who do a day’s work, in an admittedly evil
enterprise, the same way it sentences planner and enter-
prise-operator [sic] who set the evil plan in motion and who
figures to [sic] to take its profits.109

Of course, it does no such thing. After determining the base of-
fense level (based on amount of drugs), the current guidelines
structure provides that “planners and enterprise operators” receive
an additional upward adjustment,119 while minor and minimal
participants receive a downward adjustment 1! from their base

104]d. at 1574 (Judge Rosenbaum held Ness “accountable at sentencing only for the relevant
conduct of distributing 220 pounds of marijuana in Minnesota, even though the jury had
fc.()llén:li) him guilty of the larger conspiracy charged in Count I of the Indictment.”) (emphasis
added).

105 J.S. v. Brown, et al., 148 F. 3d 1003 (8th Cir. 1998).

106 Id. at 1006.

107]d. at 1009.

108 ]d. at 1008 (citation omitted).

109 H R. 4689 Hearing at 22 (Prepared Statement of Judge Rosenbaum (emphasis added)); see
also id. at 18 (Testimony of Judge Rosenbaum) (“lminor or minimal role players] are being sen-
tenced as though they are running the entire enterprise.”).

110 See Sentencing Guideline § 3B1.1 Aggravating Role.

111 See Sentencing Guideline § 3B1.2. Mitigating Role. As William G. Otis testified, “[als a law-
yer who dealt with dozens if not hundreds of these sentencings, I can tell you that these miti-
gating role adjustments are granted giving the defendant the benefit of every doubt—even if
the doubt has to be cobbled together with a certain degree of creativity.” H.R. 4689 Hearing
at 23 (Testimony of William G. Otis).
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offense level.112 This assures that minor and minimal participants
are not sentenced “in the same way” as enterprise operators.

Once again, the facts from the very cases cited by Judge Rosen-
baum prove this point and do not support his testimony. Con-
cerning this issue, it is also important to remember that Judge
Rosenbaum did not to inform the Subcommittee of the material
facts and thereafter declined to identify co-defendants which would
have led to the discovery of these facts. Judge Rosenbaum provided
testimony concerning “ST” (Stephan Tiarks) and “MGA” (Maria
Guadalupe Avalos),13 and outlined some of the many downward
adjustments each received (mitigating role, and “safety valve”),
yet failed to inform the Subcommittee that more culpable co-de-
fendants received corresponding upward adjustments to reflect
their greater culpability.

“ST’s” and “MGA’s” co-defendants Alfredo Prieto, Arturo Bahena,
and Juan Villanueva Monroy, (in addition to starting out with
higher base offense levels for drug amounts), each received an addi-
tional four point increase to reflect their respective degree of culpa-
bility—that of organizer and leader under Guideline §3B1.1(a).114
This, along with a two-point increase for firearms in the case of
Prieto and Monroy, resulted in their receiving significantly higher
guideline ranges and significantly higher sentences. Co-defendant
Arturo Bahena received a guideline range of 262—-327 months, and
a sentence of 320 months.11> Co-defendants Prieto and Monroy
each received guideline calculations and sentences of life compared
to 42 months for “ST” and 6 months for “MGA.”.116 These facts re-
veal Judge Rosenbaum’s testimony (that the current guidelines
structure mandates that low-level defendants be sentenced “the
same way” as high-level defendants) to be utterly false.

The facts in yet another case involving two defendants cited by
Judge Rosenbaum similarly proves the falsity of his testimony. He
testified concerning the methamphetamine conspiracy case involv-
ing “HAG” (Heather Ann Genz) and “AC” (Alecia Colmenares).
Judge Rosenbaum revealed that each received lower guideline
ranges due to mitigating role reductions,!17 but failed to inform the
Subcommittee that a more culpable co-defendant in that case,
Jesus Ibarra-Torres, not only received a higher starting base of-
fense level for drug quantity starting out, but also received an ad-
ditional increase in his guideline range to reflect his greater role
in the offense—that of supervisor and manager—under Guideline

112 Ag discussed in “Judge Rosenbaum’s Testimony Regarding the Attributable Drug
Amounts . . .,” supra, a “planner and enterprise operator” will usually have a higher base of-
fense level than the minor participant even before any upward and downward adjustments are
made for role in the offense. This is so because a “planner and operator,” unlike a minor partici-
pant, is generally directly involved with a greater quantity of drugs and greater quantities still
are more reasonably foreseeable by him. This further assures, they are not sentenced “in the
same way.”

113 H.R. 4689 Hearing at 21 (Prepared Statement of Judge Rosenbaum).

11478, v. Alfred Prieto, No. 98-137(4)(DSD/AJB) (D. Minn. July 2, 1998) (Judgment and
Commitment Order, Flndlngs of Fact at 6); U.S. v. Juan Villanueva Monroy, No. 98—
137(3X(DSD/AJB) (D. Minn. June 15, 1999) (Judgment and Commitment Order, Findings of Fact
at 2); U.S. v. Arturo Bahena, No. 98-137(6)(DSD/AJB) (D. Minn. May 26, 1999) (Judgment and
Commitment Order, Flndlngs of Fact at 3).

1578, v. Arturo Bahena, No. 98-137(6)(DSD/AJB) (D. Minn. May 26, 1999) (Judgment and
Commitment Order at 2, 7).

116 U.S. v. Alfred Prieto, No. 98-137(4)(DSD/AJB) (D. Minn. July 2, 1998) (Judgment and
Commitment Order at 2, 7). U.S. v. Juan Villanueva Monroy, No. 98-137(3)(DSD/AJB) (D.
Minn. June 15, 1999) (Judgment and Commitment Order at 2, 7).

117H.R. 4689 Hearing at 20-21 (Prepared Statement of Judge Rosenbaum).
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§3B1.1(b).118 This co-defendant received a sentence of 188
months 119 compared to the 24 months received by “HAG” and
“AC.” 120 Yet Judge Rosenbaum suggested that such co-defendants
are sentenced “in the same way.” 121

In his response to the Subcommittee’s follow-up questions, Judge
Rosenbaum was unable to identify any multiple defendant case in
which he sentenced a “planner and enterprise-operator who set the
[drug trafficking] plan in motion and who figures to take its prof-
its” “the same way,” as the minor or minimal participant who “did
a days work.”122 He was similarly unable to identify any case in
which he failed to impose an aggravating role upward adjustment
for co-defendants who were organizers, leaders, managers, or su-
pervisors of the criminal activity under Guideline § 3B1.1.123

In addition, under the current guideline structure, (and contrary
to Judge Rosenbaum’s testimony) even after making adjustments
for role in the offense, the sentencing judge has full and
unreviewable authority 124 to sentence minor and minimal partici-
pants to the low-end of their guideline range, while sentencing en-
terprise operators to the high-end of their guideline range.125 This
further assures that they are not sentenced “in the same way.”

Here too, the undisclosed facts of the cases cited by Judge Rosen-
baum prove this point. In the case involving “ST” and “MGA,” 126
the more culpable co-defendant, Arturo Bahena, was sentenced to
320 months which was at the high-end of his guideline range of
262-327 months, while “ST” and “MGA” each received downward
departures below their guideline range.127

In his response to the Subcommittee’s follow-up questions, Judge
Rosenbaum was unable to identify any multiple defendant case in
which he failed to sentence the “planner and enterprise-operator
who set the [drug trafficking] plan in motion and who figures to
take its profits” at the high-end of that defendant’s guideline range

181.S. v. Jesus Ibarra-Torres, Cr. No. 99-351(2) (D. Minn. Oct. 2, 2000) ( Judgment and
Commitment Order).

1197.8. v. Jesus Ibarra-Torres, Cr. No. 99-351(2) (D. Minn. Oct. 2, 2000) ( Judgment and
Commitment Order at 2) (even after a downward departure from the calculated guideline range
of 235-293 months).

120J.S. v. Heather Ann Genz, No. 99-351(9)(ADM/AJB) (D. Minn. Sept. 7, 2000) (Judgment
and Commitment Order at 2); U.S. v. Alecia Colmenares, No. 99-351(10)(ADM/AJB) (D. Minn.
Sept. 5, 2000) (Judgment and Commitment Order at 2).

121 H R. 4689 Hearing at 22 (Prepared Statement of Judge Rosenbaum).

122 See letter from Hon. Lamar Smith, to Hon. James M. Rosenbaum at 2 (May 22, 2002)
(question 9); see also letter from Hon. James M. Rosenbaum, to Hon. Lamar Smith (June 6,
2002); letter from Hon. Lamar Smith, to Hon. James M. Rosenbaum, (July 19, 2002); letter from
Hon. James M. Rosenbaum, to Hon. Lamar Smith (Aug. 9, 2002); letter from Hon. Lamar Smith,
to Hon. James M. Rosenbaum (Aug. 9, 2002); letter from Hon. James M. Rosenbaum, to Hon.
Lamar Smith (Aug. 30, 2002).

123 See letter from Hon. Lamar Smith, to Hon. James M. Rosenbaum at 2 (May 22, 2002)
(question 9); see also letter from Hon. James M. Rosenbaum, to Hon. Lamar Smith (June 6,
2002); letter from Hon. Lamar Smith, to Hon. James M. Rosenbaum, (July 19, 2002); letter from
Hon. James M. Rosenbaum, to Hon. Lamar Smith (Aug. 9, 2002); letter from Hon. Lamar Smith,
to Hon. James M. Rosenbaum (Aug. 9, 2002); letter from Hon. James M. Rosenbaum, to Hon.
Lamar Smith (Aug. 30, 2002).

124 See Sentencing Guideline § 1B1.4 (“In determining the sentence to impose within the guide-
line range, or whether a departure from the guidelines is warranted, the court may consider,
without limitation, any information concerning the background, character and conduct of the de-
fendant, unless otherwise prohibited by law. See 18 U.S.C. §3661.”); see also, e.g., U.S. v.
Woodrum, 959 F.2d 100 (8th Cir. 1992) (unless the sentence is in violation of law, a sentence
within a properly calculated range is not reviewable).

125The Guideline range varies by roughly 25% from top to bottom. H.R. 4689 Hearing at 26
(Prepared Statement of William G. Otis).

126 . R. Hearing at 21 (Prepared Statement of Judge Rosenbaum).

1270.S. v. Arturo Bahena, No. 98-137(6)(DSD/AJB) (D. Minn. May 26, 1999) (Judgment and
Commitment Order at 2, 7).
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and/or in which he failed to sentence the “minor or minimal partici-
pants who did a day’s work” at the low-end of that defendant’s
range, in order to assure that they were not sentenced “in the same
way.” 128

Indeed, the Judgment and Commitment Orders for every sen-
tenced defendant about whom Judge Rosenbaum testified reflect
that the court sentenced the minor or minimal participant to the
very bottom of the guideline range,'29 or departed to achieve an
even lower sentence.130

Further, the current guideline structure authorizes the sen-
tencing court to depart downward (in the case of minor or minimal
participants) and upward (in the case enterprise operators) when
a defendant falls outside of the “heartland” of typical offenders for
a reason which the Sentencing Commission did not adequately con-
sider.131 As William G. Otis testified:

If the defendant falls outside of the “heartland” of typical of-
fenders for a reason the Sentencing Commission did not ade-
quately consider, he already qualifies for a downward depar-
ture with or without the government’s acquiescence. As we
speak, downward departures on this basis, combined with gov-
ernment-sponsored departures, are given in an astonishing
43% of all drug trafficking cases.132

As noted above, the Judgment and Commitment Orders provided
to the Subcommittee in response to its inquiries reveal the exten-
sive use of downward departures (by Judge Rosenbaum and others)
to assure that minor participants are not sentenced “in the same
way” as those more culpable.

In sum, Judge Rosenbaum’s testimony regarding the similarity
in sentencing of major and minor participants does not support im-
plementation of the proposed amendment. The full record in cases
on which that testimony relies reflects individual determinations in
sentencing between major and minor participants. Accordingly,
these cases demonstrate that the proposed amendment is not need-
ed to accomplish the alleged purpose of the proposed amendment—
to ensure that minor participants do not receive the same sen-
tences as major participants.

128 See letter from Hon. Lamar Smith, to Hon. James M. Rosenbaum at 2 (May 22, 2002)
(question 10); see also letter from Hon. James M. Rosenbaum, to Hon. Lamar Smith (June 6,
2002); letter from Hon. Lamar Smith, to Hon. James M. Rosenbaum, (July 19, 2002); letter from
Hon. James M. Rosenbaum, to Hon. Lamar Smith (Aug. 9, 2002); letter from Hon. Lamar Smith,
to Hon. James M. Rosenbaum (Aug. 9, 2002); letter from Hon. James M. Rosenbaum, to Hon.
Lamar Smith (Aug. 30, 2002).

129“[TThe judge is permitted to sentence anywhere within a range that varies by roughly 25%
from top to bottom. In almost three-quarters of drug trafficking cases, defendants ALREADY
receive sentences at the very bottom of their range.” H.R. 4689 Hearing at 26 (Prepared State-
ment of William G. Otis) (emphasis in original).

130Tn one instance, U.S. v. Eliseo Rodrigo Romo, No. Cr. 3-95-52, the sentencing court im-
posed 120 months because of the application of the statutory mandatory minimum. Even there,
however, the court imposed no more than the minimum required by statute, even though the
range permitted a higher sentence up to 135 months. See U.S. v. Eliseo Rodrigo Romo, Cr. 3—
95-52 (D. Minn. Nov. 20, 1995) (Judgment and Commitment Order at 2, 4).

131 Sentencing Guidelines §5K2.0 (“The United States Supreme Court has determined that,
in reviewing a district court’s decision to depart from the guidelines, appellate courts are to
apply an abuse of discretion standard, because the decision to depart embodies the traditional
exercise of discretion by the sentencing court.”).

132 H R. 4689 Hearing at 2627 (Prepared Statement of William G. Otis).
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VI. ASSURANCES OF CATEGORICAL ENHANCEMENTS FOR CRIMINAL HIS-
TORY WERE NOT REFLECTED IN JUDGE ROSENBAUM’S OWN SEN-
TENCING OF “EPR”

Judge Rosenbaum sought to assure the Subcommittee that more
blameworthy defendants would not necessarily receive reduced sen-
tences as a result of the application of Amendment 4. At the May
14, 2002 hearing, Judge Rosenbaum testified:

And, of course, the Guidelines’ categorical 133 enhancement
for criminal history is unaffected. This means that if the per-
son has a record, his penalty is enhanced, under any cir-
cumstances. And the worse the record, the greater the en-
hancement.134

Yet this is not true.

After this representation to the Subcommittee and after testi-
fying concerning “EPR” (Eduardo Pelayo-Ruelas)—“his sentence is
pending before me,” 135 Judge Rosenbaum returned to Minnesota
and disregarded the criminal history of “EPR.” On August 2, 2002,
Judge Rosenbaum proceeded to “find it appropriate to adjust [the]
criminal history” for “EPR,”, departing downward from criminal
history category III to I in order to arrive at a new (lower) guide-
line range.136 He did this despite the record reflecting that “EPR”
had, among other things, committed the instant offense while on
probation from another crime,137 for which the guidelines expressly
direct points be included in the criminal history calculation.138

While the guidelines permit the sentencing court to depart down-
ward when it concludes that “a defendant’s criminal history cat-
egory significantly over-represents the seriousness of a defendant’s
criminal history,” 139 it is not at all clear that Judge Rosenbaum’s
wholesale recalculation from category III to I (rather than II) was
appropriate under the circumstances.!40 Regardless, he exercised
discretion to depart downward on this ground shortly after sug-
gesting to the Subcommittee that such discretion did not exist
under the guidelines. Judge Rosenbaum’s knowledge of his ability
to exercise that discretion in appropriate cases, notwithstanding
his testimony, vividly demonstrates that “the Guidelines already

133 Webster’s II New Riverside University Dictionary defines categorical as: “utterly without

?xcep‘;ion of qualification: ABSOLUTE.” Webster’s II New Riverside University Dictionary 238
1984).

134 H R. 4689 Hearing at 20 (Prepared Statement of Judge Rosenbaum) (footnote added) (em-
phasis added).

135]d. at 21. Judge Rosenbaum testified that “EPRs” “guideline range is 151-293 months.”
It was however 151-188. See U.S. v. Eduardo, Pelayo-Ruelas, No. 01-CF-228(10) (D. Minn. Aug.
2, 2002) (Judgment and Commitment Order at 5); see also Sentencing Table (Offense Level 32,
Criminal History Category III); see also U.S. v. Eduardo Pelayo-Ruelas, Crim. No. 01-228(JMR/
FLN) (D. Minn. Aug. 2, 2002) (Transcript of Sentencing Hearing). The Committee believes this
dlscrepancy to be merely a typographical error.

U.S. v. Eduardo Pelayo-Ruelas, Crim. No. 01-228(JMR/FLN) (D. Minn. Aug. 2, 2002)
(Transcript of Sentencing Hearing at 6).

137]d. at 6.

138 Sentencing Guidelines §4A1.1(d) (“Add 2 points if the defendant committed the instant of-
fense while under any criminal justice sentence, including probation, parole, supervised release,
imprisonment, work release, or escape status.”).

139 Sentencing Guidelines’ §4A1.3. Adequacy of Criminal History Category (Policy Statement).

140 For example, in the case of upward departures when a court finds the criminal history cat-
egory significantly under-represents the seriousness of a defendant’s criminal history, the Guide-
lines suggest “the court should structure the departure by moving incrementally down the sen-
tencing table to the next higher offense level . . .” Sentencing Guidelines §4A1.3. Adequacy of
Criminal History Category (Policy Statement).
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provide ample authority for more nuanced and targeted mitigation
in a case where it is truly warranted.” 141

VII. JUDGE ROSENBAUM’S RECORD OF HOSTILITY TO THE GUIDELINES
UNDERMINES THE PERSUASIVE VALUE OF HIS TESTIMONY

Judge Rosenbaum’s testimony before the Subcommittee on the
application of the guidelines is illuminated by his record on the
bench concerning the application of the guidelines. In the afore-
mentioned case of United States v. Eduardo Pelayo-Ruelas,'42 after
Judge Rosenbaum reduced the defendant’s criminal history cat-
egory to arrive at lower sentencing range, he then sua sponte 143
granted an additional departure below the already reduced
guideline range of 121-151 months. In sentencing the defendant
to 120 months, Judge Rosenbaum stated:

I just sentenced you to 1 month less than the Guidelines. The
Guidelines were calculated by a computer which apparently
was not satisfied with the fact that 10 years is 120 months.
And so we have a ridiculous extra month which I have taken
off. Now that represents an illegal departure, and if the
United States wants to appeal, I presume that they will have
a right to take that appeal. My guess is that they will decline,
but if they do, and you need a lawyer to defend you, one will
be appointed at no cost.144

Significantly, this case is one in which Judge Rosenbaum de-
clined to inform the Subcommittee as to the reason for his depar-
ture, suggesting instead that the Subcommittee order the tran-
script of the proceeding and necessarily obligate public funds, and
expend time and effort to obtain the information, which Judge
Rosenbaum readily possessed, but would not disclose.

This is not an isolated instance. In United States v. Heilman,145
the United States Court of Appeals for the Eighth Circuit reversed
another of Judge Rosenbaum’s unlawful departures. In that case,
Judge Rosenbaum summarily excluded a prior conviction from the
defendant’s criminal history category, lowered the guideline range
to 57-71 months, and thereafter granted an additional depar-
ture below the already reduced guideline range to impose a
sentence of only 48 months. In doing so Judge Rosenbaum stated:

It represents a downward departure because 57 months is the
bottom range of the guidelines, it’s kind of calculated because
they had a computer that worked out all of these things and
it seems to me that 4 years is a reasonable number, and 60
months is too long, and I can parse this out as I want. But

141 H R. 4689 Hearing at 27 (Prepared Statement William G. Otis).

142.8S. v. Eduardo Pelayo-Ruelas, No. 01-228 (JMR/FLN) (D. Minn. Aug. 2, 2002).

143 Even the defense counsel had asked Judge Rosenbaum to impose a sentence only at the
very bottom of the guideline range—121 months. See U.S. v. Eduardo Pelayo-Ruelas, No. 01—
228 (JMR/FLN) (D. Minn. Aug. 2, 2002) (Transcript of Sentencing Hearing at 6).

144J.S. v. Eduardo Pelayo-Rueles, Cr. No. 01-228(JMR/FLN) (D. Minn. Aug. 2, 2002) (Tran-
script of Sentencing Hearing at 10) (emphasis added). There can be no better example of the
need for statutory mandatory minimum sentences, for while Judge Rosenbaum was quite willing
to violate the guidelines, he apparently felt constrained to violate the statutory command that
the sentence be not less than 120 months. See 21 U.S.C. § 841(b)(1)(A)(vii) (2002).

1457.8. v. Heilman, 235 F. 3d 1146 (8th Cir. 2001).
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it seems to me we’re about at a 4-year level and might as well
leave it at that level.146

At the May 14, 2002 hearing, Judge Rosenbaum concluded his
testimony by appealing to the Subcommittee as follows:

Please consider giving the judiciary the chance to do the job
for which it was chosen and designated by the Constitu-
tion to perform. We work with this system, and those who
operate in it every day of our lives. Please give us the tools to
make it more fair and just.147

The “job for which [Judge Rosenbaum] was chosen and des-
ignated by the Constitution to perform” requires him to follow the
law as written, and prohibits him from imposing his own views of
what the law ought to be.

VIII. JUDGE ROSENBAUM’S TESTIMONY SHOULD BE DISREGARDED AS
SUPPORT FOR THE PROPOSED AMENDMENT

For the purpose of consideration of the legislation, it is sufficient
to conclude, as we must, that Judge Rosenbaum’s testimony was
inaccurate. His characterization of the existing guidelines and their
application are not supported by the facts and cannot be relied
upon by Congress in consideration of this, or any other legislation.

The true facts, gathered by the Subcommittee and set forth
herein, both with respect to the existing guidelines and their appli-
cation, and with respect to each of the specific cases he referenced,
support, not Judge Rosenbaum’s position, but that of William G.
Otis who testified that the amendment is “unnecessary, because
the Guidelines already provide ample authority for more nuanced
and targeted mitigation in a case where it is truly warranted.” 148

IX. JUDGE ROSENBAUM MAY HAVE UNLAWFULLY CLOSED A SEN-
TENCING PROCEEDING THAT WOULD PROVIDE FURTHER EVIDENCE
OF THE OPERATION OF THE GUIDELINES

As previously noted, Judge Rosenbaum has declined to provide
the Subcommittee with the reasons for his departures, suggesting
instead that we order the transcripts of the proceedings. Because
he declined, and because the judgment and commitment order in
the case of United States v. Miguel Angel Larios-Verduzco 149 re-
flects a downward departure “for the reasons stated at the hear-
ing,” 150 the Subcommittee ordered the transcript of the sentencing
hearing in that case. Only after ordering the transcript was the
Subcommittee informed by the court-reporter that the sentencing
hearing in that case had been sealed. The Subcommittee then con-
tacted Judge Rosenbaum’s chambers and requested a copy of the
sealing order. The Judge’s law clerk informed the Subcommittee
that there was no sealing order in that case and that Judge Rosen-
baum had sealed the proceeding from the bench. Judge Rosen-

146 [d. at 1147 (emphasis added).

147H R. 4689 Hearing at 22 (Prepared Statement of Judge Rosenbaum).

148 . R. 4689 Hearing at 26 (Prepared Statement of William G. Otis); see also H.R. 4689 Hear-
ing at 22 (Testimony of William G. Otis).

149U.S. v. Miguel Angel Larios-Verduzco, 01-Cr-228 (02) (JMR/FLN) (D. Minn. June 13,

2002).
150 Id. (Judgment and Commitment Order at 4).
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baum, however, authorized his law clerk to provide the Sub-
committee with redacted portions of three pages of the sentencing
hearing transcript.151

The portions of the hearing contained in the pages provided,
however, reflect a proceeding that can best be described as pecu-
liar. It appears to reflect sua sponte action by Judge Rosenbaum,
clearing the courtroom, ordering the proceeding sealed 152, closing
the record, and then leaving the bench. The portions provided to
the Subcommittee significantly do not reflect the reason for Judge
Rosenbaum having granted a downward departure in that case, or
any other information reflecting the defendant’s sentence.

Judge Rosenbaum’s action in conducting the proceeding in secret
a};l)pears to be in conflict with 18 U.S.C. §3553(b) that requires
that:

The court, at the time of sentencing, shall state in open
court the reasons for its imposition of the particular
sentence, and, if the sentence

ES ES ES

(2) . . . is outside the range described in section (a)(4), the
specific reason for the imposition of a sentence different
from that described.153

There are certainly mechanisms available to a court in appro-
priate circumstances, consistent with Federal law and judicial prac-
tice, to conduct certain proceedings or portions of proceedings in
camera or have matters placed under seal. Protecting the safety of
a cooperating defendant by not publicly disclosing the details of his
cooperation is a prime and common example,15¢ which can be
achieved consistent with 18 U.S.C. § 3553(b).

Judge Rosenbaum has offered no justification for his action. In
addition to Congress’ right to this information in the exercise of its
oversight responsibilities, plea and sentencing hearings are subject
to First Amendment right of public access.155 In appropriate cases,
“Proceedings may be closed and, by analogy, documents may be
sealed if ‘specific, on the record findings are made demonstrating
that “closure is essential to preserve higher values and is narrowly
tailored to [a compelling government] interest.”’” 156 If the district
court decides to close a proceeding or seal certain documents, it

151 See facsimile from the Chambers of Judge Rosenbaum, Chief Judge, U.S. Dist. Court for
the Dist. of Minn, to the Subcommittee on Crime, Terrorism, and Homeland Sec. (containing
redacted portions of the transcript of the sentencing hearing in United States v. Miguel Angel
Larios-Verduzco, 01-Cr-228 (JMR) (D. Minn. June 13, 2002) (portions of pages 6 and 7)).

152 d. at 6 (“this transcript is a secret transcript, it is sealed. Okay?”).

15318 U.S.C. §3553(b) (2002) (emphasis added).

154 That can be accomplished, and usually is, by providing the sentencing judge with an in
camera submission detailing the cooperation and assistance. It does not require closing the en-
tire proceeding, nor does it justify failure to adhere to the command of 18 U.S.C. § 3553(b). See
Rule 32(c)(4) Fed. R. Crim. P. (“The court’s summary of information under (c¢)(3)(A) [‘information
that if disclosed might result in harm, physical or otherwise, to the defendant or other persons’]
may be in camera”). Rule 32(c)(4) further permits “[ulpon joint motion by the defendant and
by the attorney for the Government, the court may hear in camera the statements [of counsel,
the defendant and the victim].” Significantly, Rule 32 does not authorize the court to exclude
from the public record the reasons for the imposition of a particular sentence.

155 See In re Search Warrant, 855 F.2d 569, 573 (8th Cir. 1988) (citing, In re Washington Post
Co., 807 F.2d at 389, 389 (4th Cir. 1989) for the proposition that many circuits include addi-
tional court proceedings in the right of public access).

156 In re Search Warrant, 855 F.2d at 574 (quoting In re New York Times Co., 828 F. 2d 110,
116 (2nd Cir. 1987), cert. denied, 485 U.S. 977 (1988) (quoting Press-Enterprise II v. Superior
Court, 478 U.S. 1, 13-14 (1986))).
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must explain why closure or sealing was necessary and why
less restrictive alternatives were not appropriate.l57 Judge Rosen-
baum has failed to do so.

Moreover, the Eighth Circuit mandates that “the fact that a clo-
sure or sealing order has been entered must itself be noted on
the court’s docket, absent extraordinary circumstances.” 158 “The
case dockets maintained by the clerk of the district court are pub-
lic records.” 159 The Subcommittee obtained a copy of the dock-
eting sheet for this case from the district court clerk.169 The docket
contains no notation or any indication of any matter being sealed
with respect to this defendant’s sentencing. Instead the docket
sheet reflects only the following entry for June 13, 2002:

6/13/02 77 MINUTES: before Chief Judge James M. Rosen-
baum SENTENCING Miguel Angel Larios (2) to counts 1 & 2.
Custody of BOP 120 months on counts 1 & 2 to be served con-
currently; 5 years supervised release; $200.00 spec assmt. Deft
remanded to custody of USM. Court Reporter: Dawn Hansen.
1 pg (Ig) [Entry date 07/30/02] 161

The Subcommittee in turn, obtained a copy of the one page “min-
utes” referenced in the docket sheet entry for June 13, 2002. Noth-
ing therein contains any indication of any matter having been
placed under seal.162

The circumstantial record suggests that this case may be one in
which Judge Rosenbaum granted yet another unlawful departure
below the guideline range,163 which he sought to conceal from the
public and from the Subcommittee by unlawfully sealing the tran-
script. The Subcommittee’s inquiry into this matter is ongoing.

COMMITTEE CONSIDERATION

On May 14, 2002, the Subcommittee on Crime, Terrorism, and
Homeland Security met in open session and ordered favorably re-
ported the bill H.R. 4689, by a voice vote, a quorum being present.
On September 10, 2001, the Committee met in open session and or-
dered favorably reported the bill H.R. 4689 by a voice vote, a
quorum being present.

VOTE OF THE COMMITTEE

There were no recorded votes on H.R. 4689.

COMMITTEE OVERSIGHT FINDINGS

In compliance with clause 3(c)(1) of Rule XIII of the Rules of the
House of Representatives, the Committee reports that the findings
and recommendations of the Committee, based on oversight activi-

157]d. at 573 (citing Press-Enterprise II v. Superior Court, 478 U.S. 1, 13-14 (1986)).

158 [d. at 757 (emphasis added).

1591d. at 575 (citing U.S. v. Criden, 675 F. 2d 550, 559 (3d Cir. 1986)) (emphasis added).

1?1)5'59 Criminal Docket for Case #01-CR-228-ALL (D. Minn. Aug. 14, 2001).

161]d. at 13.

162 Proceedings before United States Judge James M. Rosenbaum, SENTENCING, United
States v. Mzguel Angel Larios, Crim. No. 01-228, (D. Minn. June 13, 2002) (Minutes).

163 As in “EPR,” the Judgment and Commitment Order in Angel -Larios-Verduzco reflects a
sentence of 120 months which is below the guideline range of 121-151 months. U.S. v. Miguel
Angel Larios-Verduzco, 01-Cr-228 (02) (JMR/FLN) (D. Minn. June 13, 2002) (Judgment and
Commitment Order at 2).
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ties under clause 2(b)(1) of Rule X of the Rules of the House of Rep-
resentatives, are incorporated in the descriptive portions of this re-
port.

PERFORMANCE GOALS AND OBJECTIVES

H.R. 4689 does not authorize funding. Therefore, clause 3(c) of
Rule XIII of the Rules of the House of Representatives is inappli-
cable.

NEW BUDGET AUTHORITY AND TAX EXPENDITURES

Clause 3(c)(2) of House Rule XIII is inapplicable because this leg-
islation does not provide new budgetary authority or increased tax
expenditures.

CONGRESSIONAL BUDGET OFFICE COST ESTIMATE

In compliance with clause 3(c)(3) of Rule XIII of the Rules of the
House of Representatives, the Committee sets forth, with respect to
the bill, H.R. 4689, the following estimate and comparison prepared
by the Director of the Congressional Budget Office under section
402 of the Congressional Budget Act of 1974:

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, September 26, 2002.

Hon. F. JAMES SENSENBRENNER, Jr., Chairman,
Committee on the Judiciary,
House of Representatives, Washington, DC.

DEAR MR. CHAIRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate for H.R. 4689, the Fairness in
Sentencing Act of 2002.

If you wish further details on this estimate, we will be pleased
to provide them. The CBO staff contact is Lanette J. Walker, who
can be reached at 226-2860.

Sincerely,
DaN L. CRIPPEN, Director.

Enclosure

cc: Honorable John Conyers, Jr.
Ranking Member

H.R. 4689—Fairness in Sentencing Act of 2002.
SUMMARY

The U.S. Sentencing Commission has proposed a number of
amendments to Federal sentencing guidelines. Those amendments
will take effect on November 1, 2002, if the Congress does not act
on them prior to that date. H.R. 4689 would disapprove one part
of an amendment, which would limit the length of prison sentences
that certain defendants will receive if they are found to be a minor
participant in a drug trafficking case.

By disapproving this amendment, H.R. 4689 would result in
longer prison sentences for certain defendants. Assuming appro-
priation of the necessary amounts, CBO estimates that enacting
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this legislation would result in costs of about $20 million over the
2003-2007 period to incarcerate such individuals in the Federal
prison system for longer periods than they would likely serve under
the amended guidelines. Enacting H.R. 4689 would not affect direct
spending or receipts; therefore, pay-as-you-go procedures would not
apply to the bill.

H.R. 4689 contains no intergovernmental or private-sector man-
dates as defined in the Unfunded Mandates Reform Act (UMRA)
and would impose no costs on State, local, or tribal governments.

ESTIMATED COST TO THE FEDERAL GOVERNMENT

The estimated budgetary impact of H.R. 4689 is shown in the fol-
lowing table. The cost of this legislation falls within budget func-
tion 750 (administration of justice).

By Fiscal Year, in Millions of Dollars

2002 2003 2004 2005 2006 2007

SPENDING SUBJECT TO APPROPRIATION
Federal Prison System Spending Under Current Law

Estimated Authorization Level ! 3,809 3,965 4,100 4238 4378 4526

Estimated Outlays 3,768 3,946 4,084 4221 4361 4508
Proposed Changes

Estimated Authorization Level 0 * 1 3 7 8

Estimated Outlays 0 * 1 3 7 8
Federal Prison System Spending Under H.R. 4689

Estimated Authorization Level 3809 3,965 4,101 4241 4385 4,534

Estimated Outlays 3,768 3,946 4085 4224 4368 4516

NOTE: * = Less than $500,000.

1. The 2002 level is the amount appropriated for that year for salaries and expenses of the Federal Prison System. The
20032007 levels represent CBO's baseline estimate for this account (that is, the 2002 level adjusted for anticipated infla-
tion).

BASIS OF ESTIMATE

The U.S. Sentencing Commission has assigned each Federal
crime a base level, numbered from 1 to 43, which corresponds to
a certain recommended length of imprisonment, with higher num-
bers reflecting longer prison terms. If the amendments to the sen-
tencing guidelines proposed by the commission go into effect on No-
vember 1, 2002, level 30 will be the highest level that could be as-
signed to certain defendants’ sentences that are based on the quan-
tity of drugs involved in drug trafficking cases. These defendants
would qualify for a lower recommended sentence if found to be a
minor participant in the crime. (Additional adjustments could be
made from this base level to increase or decrease an individual’s
sentence.)

According to the commission, roughly 1,300 prisoners a year
would receive shorter prison sentences under the amended guide-
lines. Sentences for such prisoners generally range from less than
1 year to more than 10 years. CBO expects that the average sen-
tence would be reduced by about 1.6 years from 5.8 years to 4.2
years under the amended guidelines. Based on information from
the Bureau of Prisons (BOP), CBO estimates that the cost to incar-
cerate a prisoner for an additional year is about $7,000 (at 2003
prices). Assuming that the number of convictions and length of sen-
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tences would remain at 2001 levels, CBO estimates that enacting
the legislation—and thus disapproving the amended guideline—
would increase costs to BOP by about $20 million over the next 5
years to incarcerate prisoners for lengthier sentences than they
would receive under the amended guidelines. The full budgetary ef-
fects of this bill would not be realized until 10 to 15 years after en-
actment. At that time, the cost to the prison system would reach
over $20 million annually for an additional 2,100 prisoners. These
added costs would be subject to the availability of appropriated
funds.

PAY-AS-YOU-GO CONSIDERATIONS:
None.
INTERGOVERNMENTAL AND PRIVATE-SECTOR IMPACT

H.R. 4689 contains no intergovernmental or private-sector man-
dates as defined in UMRA and would impose no cost on State,
local, or tribal governments.

ESTIMATE PREPARED BY:

Federal Costs: Lanette J. Walker (226-2860)

Impact on State, Local, and Tribal Governments: Angela Seitz
(225-3220)

Impact on the Private Sector: Paige Piper/Bach (226-2940)

ESTIMATE APPROVED BY:

Robert A. Sunshine
Assistant Director for Budget Analysis

CONSTITUTIONAL AUTHORITY STATEMENT

Pursuant to clause 3(d)(1) of Rule XII-I of the Rules of the House
of Representatives, the Committee finds the authority for this legis-
lation in Article I, section 8 of the Constitution.

SECTION-BY-SECTION ANALYSIS AND DISCUSSION
Section 1. Short Title

This Act may be cited as the “Fairness in Sentencing Act of
2002”

Section 2. Disapproval of amendments relating to providing a max-
imum base offense level under §2D1.1(a)(3) if the defendant re-
ceives a mitigating role adjustment under § 3B1.2.

This section disapproves Amendment number 4 of the “Amend-
ment to the Sentencing Guidelines, Policy Statements, and Official
Commentary,” submitted by the United States Sentencing Commis-
sion to Congress on May 1, 2002, to the extent it amends
§2D1.1(a)3) of the sentencing guidelines and to the extent it
amends the Commentary to §3B1.2 captioned “Application Notes.”

The provisions of Amendment 4 that are disapproved state that
“Section 2D1.1(a)(3) is amended by striking ‘below.” and inserting
‘, except that if the defendant receives an adjustment under § 3B1.2
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(Mitigating Role), the base offense level under this subsection shall
be not more than level 30.”.”

Also, the language of Amendment 4 that amends the Com-
mentary to § 3B1.2 captioned “Application Notes” is disapproved to
the extent it adds the following:

“6. Application of Role Adjustment in Certain Drug Cases.—In
a case in which the court applied §2D1.1 and the defendant’s
base offense level under that guideline was reduced by oper-
ation of the maximum base offense level in §2D1.1(a)(3), the
court also shall apply the appropriate adjustment under this
guideline.”

MARKUP TRANSCRIPT

BUSINESS MEETING
THURSDAY, SEPTEMBER 5, 2002

HOUSE OF REPRESENTATIVES,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 10:03 a.m., in Room
2141, Rayburn House Office Building, Hon. F. James Sensen-
brenner, Jr. [Chairman of the Committee] presiding.

Chairman SENSENBRENNER. The Committee will be in order. The
Chair notes the presence of a working quorum.

* * & * * * &

Pursuant to notice, the Chair calls up H.R. 4689, the “Fairness
in Sentencing Act of 2002.” The Chair recognizes the gentleman
from Texas, Mr. Smith, for a motion.

Mr. SMmiTH. Mr. Chairman, the Subcommittee on Crime, Ter-
rorism, and Homeland Security reports favorably the bill H.R. 4689
and moves its favorable recommendation to the full House.

Chairman SENSENBRENNER. Without objection, H.R. 4689 will be
considered as read and open for amendment at any point.

[The bill, H.R. 4689, follows:]
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107TH CONGRESS
1929 H, R. 4689

To disapprove certain sentencing guideline amendments.

IN THE HOUSE OF REPRESENTATIVES
May 9, 2002

Mr. Svure of Texas (for himself, Mr. SENSENBRENNER, Mr. Hybpg, Mr.
GEKAS, Mr. CoBLE, Mr. GALLEGLY, Mr. GOODLATTE, Mr. BRYANT, Mr.
‘HABOT, Mr. Barr of Georgia, Mr. JENINS, Mr. CannNon, Mr.
GRAHAM, Mr. BAcHUS, Mr. HOSTETTLER, Mr. GREEN of Wisconsin, Mr.
Kepner, Mr. Issa, Ms. Harr, Mr. Frake, and Mr. PENCE) introduced

the following bill; which was referred to the Committee on the Judiciary

A BILL

To disapprove certain sentencing guideline amendments.
1 Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

2
3
4 This Act may be cited as the “Fairness in Sentencing
5

Act of 20027,
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SEC. 2. DISAPPROVAL OF AMENDMENTS RELATING TO
PROVIDING A MAXIMUM BASE OFFENSE
LEVEL UNDER SECTION 2D1.1(a)(3) IF THE DE-
FENDANT RECEIVES A MITIGATING ROLE AD-
JUSTMENT UNDER SECTION 3B1.2.
Amendment numhber 4 of the “Amendments to the
Sentencing Guidelines, Policy Statements, and Official
Commentary”’, submitted by the United States Sentencing
Commission to Congress on May 1, 2002, is disapproved
and shall not take effect to the extent it—
(1) amends section 2DI1.1(a)(3) of the sen-
tencing guidelines; and
(2) amends the Commentary to section 3B1.2
captioned “Application Notes™.

@]
U
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Chairman SENSENBRENNER. The Chair recognizes the gentleman
from Texas to strike the last word.

Mr. SMITH. Thank you, Mr. Chairman.

Mr. Chairman, H.R. 4689, the “Fairness in Sentencing Act of
2002,” disapproves of an amendment to the sentencing guidelines
submitted by the United States Sentencing Commission to Con-
gress on May 1st, 2002. The amendment will take effect on Novem-
ber 1st if it is not disapproved by Congress.

H.R. 4689 is a straightforward piece of legislation. If you feel
criminal penalties should relate to the amount of drugs involved in
trafficking, you will like this legislation. If you favor treating 150
kilos of cocaine the same as half a kilo in a drug trafficking case,
then you won’t like this legislation.

H.R. 4689 disapproves of sections of the Commission’s amend-
ment 4 that creates a drug quantity cap for those persons convicted
of trafficking in large quantities of drugs if those persons also qual-
ify for a mitigating role adjustment under the existing guidelines.

For example, a person convicted of trafficking 150 kilograms or
more of cocaine who qualifies for the mitigating role adjustment
could have their sentence reduced to the same level as someone
who was convicted of trafficking one-half kilogram of cocaine.

The proposed amendment by the Sentencing Commission is a
windfall for large drug traffickers. It gives drug dealers the incen-
tive to move more drugs rather than less, because no matter how
many drugs they traffic, they will only be subject to the penalties
for the trafficking of small quantities of drugs.

It also is contrary to the consistent and long-standing congres-
sional intent that drug sentences be in proportion to drug quantity.

Mr. Chairman, it is common sense that the greater the drug
quantity involved, the greater the harm to individuals. The Com-
mission’s reason for accompanying amendment 4 states that this
amendment will only apply to 6 percent of all drug trafficking of-
fenders. The problem is that these are the largest traffickers bring-
ing drugs into our country.

The amendment would result in the less culpable defendant, the
one who moved a lesser amount of drugs, receiving a
disproportionally harsher sentence compared to the more culpable
defendant, one who moved more drugs.

Furthermore, the guidelines already offer opportunities for
judges to reduce a defendant’s sentence when circumstances war-
rant it. Besides the mitigating role reduction, there are also reduc-
tions for defendants who take responsibility for their crimes, who
assist law enforcement agencies in the investigation or prosecution
of others involved in the offense, and for those who are without a
criminal record and who were not a major player. The last thing
we should do is reward people who traffic in more drugs.

Mr. Chairman, this amendment will result in sentencing that
fails to reflect the seriousness of the conduct and will produce wild-
ly disparate sentences between cases or even within the same case.
And for these reasons, Mr. Chairman, I hope my colleagues will
support this legislation.

Chairman SENSENBRENNER. The gentleman from Virginia, Mr.
Scott.
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Mr. Scort. Thank you, Mr. Chairman. I appreciate the oppor-
tunity to speak on the Fairness in Sentencing Act of 2002. I think
this bill clearly reflects the principle that fairness is in the eye of
the beholder.

The Sentencing Commission amendment the bill would overturn
is designed to accord a measure of fairness to minimal role offend-
ers who receive as much and sometimes more time than those who
plan, control, and profit from the criminal enterprise.

So if the Commission’s amendment provides fairness to minimal
role offenders, the question is, to whom is the bill seeking to pro-
vide fairness?

The bill would overturn the U.S. Sentencing Commission’s stud-
ied and reasoned findings that fairness required that they limit the
extent to which drug quantity could affect the sentence of an of-
fender who qualifies for a minimal role sentencing adjustment. The
Commission conducted extensive public hearings through which it
received a broad spectrum of input. Virtually all of the input it re-
ceived supported its proposed minimal role adjustment amend-
ment, including the criminal law section of the United States Judi-
cial Conference. I have a copy of a letter sent by the section to the
Commission, stating its support, and I'd like unanimous consent
that that letter be made part of the record.

[The material referred to follows:]
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COMMITTEE ON CRIMINAL LAW
of the
TUDICIAL CONFERENCE OF THE UNITED STATES
300 East Washington Street, Suite 222
Greenville, South Carolina 29601

Honorable Doncrta W, Ambrose
Honorshle Willium M. Catoe, Jr. 2355’52‘.’55,
Honorable Wiflism F. Downes

Honorable Richard A Englen Facs R
Honorsble David F, Hamilton
Honorable Sim Lake . (864) 242-0489

Hoacrable William T. Moore, Ir,
Honarable Win, Fremming Niclsen
Honorable Bauret G. Sullivan

Honorable William W. Wilkins, Chair May 22, 2002

The Honorable Diana E. Murphy

Chair, U. S. SENTENCING COMMISSION

1 Columbus Circle, N.E., Suite 2-5003%
Washington, DC 20002-8002

Dear Judge Murphy:

The Committee on Criminal Law appreciated the opportunity tc
meet with you and other members of the Sentencing Commission at our
recent meeting in St. Louils and to receive your written and oral
reports updating the work of the Sentencing Commission.

The members of the Criminal Law Committee reviewed in detail
the Commission’s amendments ta the sentencing guidelines that were
submitted to Congress on May 1. The amendments include several
propesals that our Committee had suggested, or on which we had
commented favorably. As you recall, we had suggested that
consideration be given to a recently discharged term of
imprisonment when a defendant’s guideline range has been enhanced
fog conduct underlying that torm of imprisonment. Further, we
supported a base offense level limit for drug defendants of lesserx
culpability, as indicated by the guidelines’ mitiga%ting role
adjustment. The Committee unanimously endorsed these amendments,
and we hope the Congress will permit them to take effect on
November 1, after the requisite period of review.

The latter propesal is of great interest to the federal
judiciary and will help to achieve more reasonable sentences for
minor and minimal role drug defendants. Drug type and quantity
certainly are important indicators of offense seriousness and
cffender culpability, However, sentencing experience has shown
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The Honorable Diana E. Murphy
May 22, 2002
Page Two

that some relatively low-level drug offenders (e.g., mules,
couriers, off-loaders, and lockouts) may be held accountable under
the guidelines’ relevant conduct zules for very large drug
quantities, gquantities which these particular defendants did not
contrel and eof which they often are not even aware. For this
reason, our Committee has endorsed a modest adjustment in the drug
sentencing guidelines that would limit the base offense level for
these mitigating role defendants to a level that approximates ten
years’ imprisonment. Of course, other factors such as weapon
invelvement, criminal history, sales in protected locations or to
protected individuals, obstructionist conduct, and acceptance of
responsibility may and should further adjust the ultimate guideline
penalty.

our Committee appreciates the opportunity to work closely with
the Sentencing Commission to refine the sentencing guidelines so
that they are as just and effective as possible.

Sincerely,

E;%%
Williém W. Wilkins

Chair
/dd .

hi\doca\muzphy
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The Commission’s amendment would apply only to those who
qualify for mitigation based on the fact that they played a minimal
role in the offense, which is very hard to show. Typically, we are
talking about mules or other such limited role offenders. Clearly,
a drug kingpin or other major player in a drug transaction would
not qualify for a minimal role adjustment.

Most of those qualifying for such consideration get little benefit
from the transaction and generally have no knowledge of the quan-
tity or the value of the drugs in the transaction. Such an offender
is only involved in a small way in the transaction, but they receive
responsibility for the whole transaction.

If there is an unlimited amount of enhancements based on the
quantity of drugs involved, the quantity enhancement can virtually
make insignificant any consideration for a minimal role.

For example, the Commission has documented cases in which of-
fenders who perform less culpable functions—such as the courier
mule, the renter, the loader, et cetera—receive sentences in excess
of those who are managers or leaders of the transaction. In addi-
tion, Judge Rosenbaum, the chief judge of the U.S. District Court
of Minnesota, testified at a hearing on the bill before the Sub-
committee. And he detailed several cases coming before his court
where he had no choice under the existing guidelines except to sen-
tence minimal role offenders to as much time as more culpable of-
fenders, based solely on the impact of the drug quantity enhance-
ments. He believed these sentences to be inappropriately severe for
such offenders, and he supported the Commission’s guideline ad-
justment.

Indeed, Mr. Chairman, I’'m also aware of cases where those who
qualify for mitigating role reduction in drug transactions end up
being sentenced to not just a little but a lot more than those who
plan, execute, and profit from the transaction. I submitted two such
cases to the record of the Subcommittee, and I was directly in-
volved in assisting one such offender, Kemba Smith, a constituent
of mine, in obtaining commutation of a 24-and-a-half year sentence
in a drug case in which her role was minimal if not negligible.

The Commission’s amendment was designed to reduce such un-
fairness and disparity in sentencing of co-defendants with unequal
culpability in a crime. Just as treating like offenders differently
brings about disparities in sentencing, treating unlike offenders the
same also brings about disparities.

The Commission’s amendment would limit the impact of drug
quantity enhancements to a maximum of 10 years. But we’re not
talking about opening the prison gates as a result of the amend-
ment. While the maximum enhancements for quantity for a mini-
mal role offender would be 10 years, the minimum would be 8
years. In addition, all other applicable sentencing would apply,
such as any mandatory minimum sentences and any enhancements
such as an obstruction of justice enhancement that is routinely ap-
plied if the defendant testifies and is convicted.

So as we consider what the Commission’s amendment is designed
to do, let’s be clear on what the amendment would not do. The
Commission’s amendment would not set a 10-year sentencing cap
for cases in which a convicted drug trafficker played a minimal or
minor role in a drug conspiracy. Whether the amendment would
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allow no more than 10 years of the imposed sentence to be based
on the quantity of drugs involved in the offense, for those offenders
whom the courts have to have the least culpability—the actual sen-
tence imposed could be higher than 10 years because of other im-
portant factors, such as obstruction of justice

Chairman SENSENBRENNER. The gentleman’s time has expired.

Mr. ScorT. Mr. Chairman, could I have an additional minute and
a half?

Chairman SENSENBRENNER. Without objection.

Mr. Scort. Thank you.

Such as obstruction of justice, weapons involvement, criminal
hisltory, drug sales in a protected location or to protected individ-
uals.

And contrary to the suggestion of proponents of this legislation,
the Commission’s amendment would not provide a windfall to
large-scale drug traffickers or disincentives to law enforcement offi-
cials to stamp out drug operations. Rather, the amendment better
implements the apparent intent of Congress in its establishment of
mandatory minimum penalties for serious traffickers—that is, the
managers of retail traffic—the 10-year mandatory penalties, and
10-year mandatory minimums for major traffickers—that is, the
manufacturers and heads of organizations.

The amendment allows the sentencing guidelines to reflect and
expand on this congressional intent by establishing various pen-
alties for specified quantities of drugs. And the amendment assures
that in a limited number of cases in which there is a tension be-
tween a relatively large drug quantity and relatively low individual
culpability of the offender, the drug quantity will not disproportion-
ately increase an offender’s sentence in comparison to a more
serious——

Chairman SENSENBRENNER. The gentleman’s time has once again
expired.

1(\1/11; ScOTT. Mr. Chairman, could I have an additional 30 sec-
onds?

Chairman SENSENBRENNER. Without objection.

Mr. ScotT. Thank you.

Mr. Chairman, I really feel this bill has a lot to do about very
little in the total scheme of drug sentencing in the country. If this
bill had anything to do with fairness of drug offenders, it would be
directing the Sentencing Commission to address the multitude of
unfairness that unfolds before the Federal courts today as a result
of politically based mandatory minimum and other drug sentencing
limitations.

I would ask that my colleagues defeat the bill and allow the Sen-
tencing Commission to do the work it was established to do in set-
ting appropriate, proportionate sentences for offenders across the
entire spectrum of criminal offenses and penalties.

Mr. Chairman, I thank you, and I thank you for your indulgence.

Chairman SENSENBRENNER. Without objection, all Members may
insert opening statements in the record at this point.

Chairman SENSENBRENNER. Are there amendments?

Mr. NADLER. Mr. Chairman?

Chairman SENSENBRENNER. The gentleman from Michigan, Mr.
Conyers.
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Mr. CONYERS. Mr. Chairman, I rise only for a minute to strike
the last word.

Chairman SENSENBRENNER. The gentleman is recognized for 5
minutes.

Mr. CoNYERS. I'd like to ask our distinguished colleague from
Texas, Mr. Smith, whether or not he feels that couriers in drug in-
cidents, mules, gofers, and lookouts should be punished in the
same way—in drug trafficking—the same as manufacturers, orga-
nizers of the crime, supervisors, and high-level offenders.

Mr. SMITH. Would the gentleman yield?

Mr. CONYERS. I think I will.

Mr. SMITH. The answer to the gentleman’s question is that of
course those are factors that should be considered. But as I pointed
out in my remarks, those are factors that can be considered at the
discretion of the judge, and we should continue to leave that discre-
tion in the judge’s hands, not allow a rule to be approved that
would allow 150 kilos to be treated the same way as a half a kilo.

If there are extenuating circumstances, let’s leave it up to the
discretion of the judge. I'll yield back.

Mr. CoONYERS. I'm so happy to hear the gentleman say that, be-
cause then it means that he doesn’t understand that what he is
doing is taking away that discretion of the judges, which is pre-
cisely what the Sentencing Commission was providing.

So if the gentleman and his staffer would consult—himself, his
staffer, another prominent criminal trial attorney—we may be in
agreement, because if you do agree with my premise, then this is
the wrong bill. There’s been a tremendous mistake in your shop,
because what you're doing takes away the judicial discretion.

So if during the course of this matter, if my colleague from Texas
will consider the direction of his remarks, and may want to con-
sider—his support of the bill would be very helpful.

The other point I wanted to make, Mr. Chairman, was merely
that the Sentencing Commission was created to remove politics
from sentencing. Unfortunately, what has happened is that all the
things that I don’t agree with about the Sentencing Commission
get approved and the few good things that they do always get dis-
approved. So we're back in the same fix.

So my enthusiasm about the Sentencing Commission has dimin-
ished over the years.

Now, the second question I have to my colleague from Texas is,
have you ever heard of the Kemba Smith case?

Mr. SmiTH. If the gentleman will yield, I don’t know that I am
familiar with it. I've heard the name, but I'll be happy to have you
describe it.

Mr. ConYERS. Well, thank you. This was the case in which a
mother of two children was sentenced to 20 years in prison because
she inadvertently acted as a courier in one instance in which her
husband was trafficking drugs.

What you are doing—now do you remember the case? Okay.
Well, anyway, it received a presidential pardon and considerable
attention.

She served 7 years and would have been there for the whole 20,
had not the executive branch intervened. Would you have, just tak-
ing this case on the bare, simple description, would you have want-



46

ed a person with no criminal record and otherwise outstanding sen-
tence—not a user, no violence—do you think that this could have
been a case in which the Sentencing Commission granting discre-
tion to the judge could have allowed the judge to exert his discre-
tion? I yield to the gentleman.

Mr. SMmITH. I thank the gentleman for raising the case, because
I think it proves the exact point that I want to make. The reason
that the individual received the sentence she did is because she re-
fused to cooperate with law enforcement officials. Had she done so,
the judge told her that the sentence would be reduced. She refused
to do so, and that’s why she received the sentence that she did.

Chairman SENSENBRENNER. The gentleman’s time has expired.

Are there amendments?

For what purpose does the gentleman from New York——

Mr. NADLER. Mr. Chairman, I move to strike the last word.

Chairman SENSENBRENNER. The gentleman is recognized for 5
minutes.

Mr. NADLER. Thank you, Mr. Chairman. One comment and then
I want to ask Mr. Smith a question.

He commented that this woman we were talking about a moment
ago received a very long sentence because she refused to cooperate
with prosecutors. Commonly, we know that lower level people re-
ceive long sentences because they have no information with which
to strike a deal with prosecutors, and lower level people get heavier
sentences than higher level people who have information. And
that’s what the Sentencing Commission was trying to get at.

It is unfair to sentence someone who would have been coopera-
tive but had nothing to bargain with to a longer sentence than
someone who is much more culpable, was a higher level person in
the organization, but gets a lower sentence because they have in-
formation to trade. They have something to bargain with.

Now, we all know that goes on, and we all know that the guy
who really gets stuck is the lower level person who has no informa-
tion to trade. And that is patently unfair, and it’s what the Sen-
tencing Commission was trying to get at. And I don’t understand
why we’re trying to remove this discretion.

Now, I'd like to ask if Mr. Smith will yield for a question, and
the question I want to ask Mr. Smith is, he stated that the problem
with this sentencing guideline proposal is that although it affects
only 6 percent of the people, they're the higher level people. But
is Mr. Smith aware of the fact that you’re not eligible under the
terms of this proposal for this treatment, for this more lenient
treatment, unless you qualify as mitigable, in other words, you're
not a higher level person?

Mr. SmiTH. If the gentleman from New York will yield, let me
say at the outset, I think we can debate for a long time about what
the gentleman might mean by low-level offender. In any case, the
point to make again is that judges already have the discretion to
reduce the sentence for a number of reasons. Among them are miti-
gating role reductions for defendants who take responsibility for
their actions, for defendants who cooperate with law enforcement
officials, and for those who don’t have a criminal record. All those
are already factors that can be considered by a judge today.
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So there are plenty of ways in which or reasons for which the
sentence can be reduced.

Mr. NADLER. If the gentleman will yield again, but that’s not
true. They have discretion to consider those factors, but that discre-
tion is overcome by the quantity in absolute terms, so they don’t
have that discretion. What this proposal would do would be to en-
able some of that discretion to apply despite the quantity. Is that
not the case?

Mr. SMITH. I’'m not sure I understood the gentleman’s question.
But I disagree. We have a fundamental disagreement. You say that
those various mitigations are not allowed today. I'll be happy
to—

Mr. NADLER. They’re not—excuse me——

Mr. SMITH.—provide the statute to you that says that they can
be considered

Mr. NADLER. Reclaiming my time——

Mr. SMITH.—by a Federal judge.

Mr. NADLER.—they’re not allowed—or, they are overcome by the
quantity measurement in many cases. And this would simply allow
those mitigation matters to apply, as

Mr. SMmITH. Let me respond. They’re not overcome, but you do
have to look at the quantity. The whole point of passing this legis-
lation is to send the, I think, legitimate signal that you shouldn’t
deal with 150 kilos of cocaine, for example, the same way you deal
with someone who has been trading in a half a kilo.

Like I say, it’s very clear. If you think they should be in some
instances equated, then you should vote against this. If you think
that there 1is, as there always has been in American
jurisprudence

Mr. NADLER. Reclaiming my time, we’re not dealing with a big
guy with a ton. We’re dealing with a mule who carries a gram in
a one-ton transaction. And under the current law, the judge has no
discretion, except to consider the entire amount, the ton, not the
gram he was carrying. With the sentencing guideline proposal, it
would be more intelligent and you could actually consider what he
was carrying as opposed to the entire size of the transaction, of
which he may have no knowledge or control.

I yield back.

* * * & * * *

The Committee met, pursuant to notice, at 10:00 a.m., in Room
2141, Rayburn House Office Building, Hon. F. James Sensen-
brenner, Jr. [Chairman of the Committee] presiding.

Chairman SENSENBRENNER. The Committee will be in order, and
a working quorum is present.

Are we going to have any minority Members today?

The first bill on the agenda is H.R. 4689. When we last met, the
Chairman of the Subcommittee on Crime, Terrorism, and Home-
land Security moved favorable recommendation of this bill to the
full House. Pursuant to the order of the Committee, the bill has
been considered as read and open for amendment at any point.

Chairman SENSENBRENNER. Are there amendments? Are there
amendments? If not, the previous question is ordered on the motion
to report the bill favorably.
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The Chair will now entertain a motion to reconsider ordering the
previous question. The question is, shall ordering the previous
question be reconsidered?

The gentleman from Texas?

Mr. SMITH. I'll move to lay the motion on the table, Mr. Chair-
man.

Chairman SENSENBRENNER. The gentleman from Texas moves to
lay the motion to reconsider on the table.

Those in favor will say aye.

Opposed, no.

The ayes appear to have it. The ayes have it, and the motion to
reconsider ordering the previous question is laid on the table.

Mr. SMITH. Mr. Chairman, I have a unanimous consent request,
real quickly.

Chairman SENSENBRENNER. The gentleman from Texas.

Mr. SMITH. Mr. Chairman, I ask unanimous consent to place in
the record follow-up letters between the Subcommittee and Judge
Rosenbaum, letters dated May 22, June 6, July 1, July 19, and Au-
gust 9, with attachments, and published opinion from the Eastern
District of Virginia, United States v. Kemba Smith, 113 F.Supp.2d
879.

Chairman SENSENBRENNER. Without objection, the material re-
ferred to by the gentleman from Texas will be included in the
record.

[The information follows:]

[Due to privacy concerns, the Committee has redacted private in-
formation including the defendant’s Social Security number, USM
number, date of birth, and address.]
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May 22, 2002

The Honorable James M. Rosenbaum
Chief Judge

United States District Court

for the District of Minnesota

300 South Fourth Street, Suite 1SE
Minneapolis, MN 55415

Dear Judge Rosenbaum:

Thank you for your recent testimony before the Subcommittee on Crime, Terrorism, and
Homeland Security on May 14, 2002. Would you please provide the Subcommittee with the
following information concerning each case referenced in your testimony:

1. The complete case name (including defendant name) and case number.
2. The name of each Assistant United States Attorney assigned to the case.
3. Whether or not any other person (other than the defend £ d in your testi )

was charged with jointly undertaken criminal conduct with the defendant, whether in a

single charging document or separately, and whether charged with conspiracy, or aiding
or abetting.

4. The amount and type of drugs for which you determined the defendant was directly
involved under Guideline § 1B1.3 (a)(1)(A) (“all acts and omissions committed, aided,
abetted, led ded, induced, p d, or willfully caused by the
defendant”.)(See, also Application note 2(ii), “With respect to offenses involving

band (including ted sub ), the defendant is ble for all
quantities of contraband with which be was directly involved . . .” (Emphasis added)).
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The Honorable James M. Rosenbaum
May 22, 2002
Page 2 of 3

5.

The amount and type of any additional drugs for which you determined the defendant
was responsible at sentencing as a result of the application of Guideline § 1B1.3 Relevant
Conduct (“in the case of jointly undertaken criminal activity . . . all reasonably
for ble acts and omissions of other in furtherance of the jointly undertaken criminal
activity that occurred during the commission of the offense of conviction, in preparation
for that offense. See Application Note 2(ii) “[w]ith respect to offenses involving

band (including Hed cuh, the defendant is accountable for all
quantities of contraband with which he was directly involved and, in the case of a jointly
undertaken criminal activity, all reasonably foreseeable quantities of contraband that were
within the scope of the criminal activity that he jointly undertook.”)

Whether the defendant cooperated with the United States, plead guilty, and testified
against co-defendants and co-conspirators.

Whether the defendant received a government motion for reduction of sentence for
substantial assistance under 18 U.S.C § 3553 () and Guideline § 5 K1.1.

‘Whether the defendant qualified for a without regard to the mandatory minimum
statutory P to Guideline § 5C1.2. (the so called “safety valve™).

Please identify any multiple defendant case over which you presided and in which you
sentenced a “planner and enterprise-operator who set the evil [drug trafficking] plan in
motion and who figures to take its profits” “the same way,” as the minor or minimal
participant who “did a day’s work.” Specifically, please identify any such case in which
you declined to impose an aggravating role adj t for those persons who were
organi leaders, gers, or supervisors of the criminal activity under Guideline §
3B1.1, in order to assure that they were not sentenced in “the same say.”

Please identify any multiple defendant case over which you presided and in which you
declined to sentence the “planner and enterprise-operator who set the evil [drug
trafficking] plan in motion and who figures to take its profits”at the high end of his
guideline range and/or in which you declined to sentence the “minor or minimal
participants who did a day’s work”™ at the low end of their guideline range, in order to
assure that they were not sentence “in the same way.”
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The Honorable James M. Rosenbaum
May 22, 2002
Page 3 of 3

1. Please identify any case in which you declined to grant a motion for judgment of
acquittal under Rule 29, Federal Rules of Criminal Procedure where the facts were as you
described on page 3 of your written statement: that is where the only evidence adduced at
trial was of the woman defendant’s boyfriend told her “a package will be coming by mail
or from a package delivery service in the next two weeks. Keep it for me, and I'll give
you $200, or maybe I'll buy you food for the kids.”

We would appreciate receiving this information by close of business on Friday, June 7,

2002. Thank you for your assistance in this regard. Should you have any questions, please
contact Sean P. McLaughlin, Counsel to the Subcommittee, at 202-225-3926.

Sincerely,

émmgmﬂ

Chairman
Subcommittee on Crime,
Terrorism, and Homeland Security

c: The Honorable Robert C..Scott
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UNITED STATES DISTRICT COURT

BISTRICT OF MINNESOTA

CHAMBERSE
JAMES M. RDSENSAUM
CHIEF JUDGK
UNITED STATES DISTRICT COURT

300 BOUTH FOURTH $TRIEKT, SUMTE 152
MINNEAPOLIY, MINNESTTA S5418
o

MND, LIBOCUNTS,
(@t2) 684-S080

June 6, 2002

Honorable Lamar Smith

United States Congress

Chairman, Housge Subcommittee on Crime,
Terrorism, and Homeland Security

2138 Rayburn House Office Building

Washington, D.C. 20515-6216

Dear Chairman Smith:

Thank you for your letter of May 22, 2002. I apprecfate your
interest in the individual cases I described in my previous
testimony and written submission. It was a pleasure to have the
opportunity te testify before your distinguished Subcommittee.

My previous submission summarized the roles played by minoxr
and minimal participants in several of the District of Minnesota‘s
recent and pending cases. You, of course, understand that while
each of these cases was or will be heard in this bDistriet, net all
ware oOr are my own cases. My testimony gave the Sentencing
Guidelines calculation for each defendant, based on the present
system, and then re-calculated the Guidelines ranges based on the
Sentencing Commission’s proposed change.

As we discussed during our telephone conversation, these
examples were based on case summaries contained in Pre-Sentence
Reports (PSRs). PSRs are confidential. For the few cases in which
PSRs had not yet been prepared, I summarized information from the
indictment or information and accompanying materials.

In accord with our discussion, although the PSRs are
confidential, T am pleased to provide the Judament and Commitment
Orders for those cases in which defendants have been sentenced.
These documentg detail the ultimate sentences imposed and the final
Guidelines calculations. Because the factual information in my
testimony was taken from the confidential PSRs, however, I ask that
you do not publicly cross reference my teatimony with the Judgment
and Commitment Orders that ars =mnclosed,
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June 6, 2002
Page 2

Finally, with respect to your letter’s Inguiry No. 11: that
statement concerns no particular case. The statement distills
conversations I have had over several years with inmates -
paxticularly women - in Federal Correctional Institutions I have
visited. The statement was offered to illustrate the situation in
which minor or minimal participants frequantly find themgselves.

I hope this information is helpful to the Subcommittee. If
there is any additional information I can provide, please do not
hesitate to contact me. Thank you again for the opportunity' to
testify before your subcommittee. .

Ve; truly yours,

James M. Rosenbaum

¢c: Honorable Bobby Scott

Enclosures: Judgment and Commitment Orders
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c e cmegewers sn e mhddLGEs L8,

UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

UNITED STATES OF AMERICA JUDGMENT IN A CRIMINAL CASE

190r OLfanzes Cawnittac On or After Novembar 3, 1987)

Case Number: $3-CR-51(010) (IMR})
VIMALAM HAMILTON DELANEY Def.Counsel : James J. Rennicke

v.

The defendant pleaded guilty to Count 1 of the Second Superseding Indictment.

Accordingly, the defendant is adjudged guilty of such count, involving the
following offense:

Iisde §.Sscmlen ... MaSuie of Offenge Count Mumbeg (s)

21 U.S.C. § 846 Conspiracy to Distribute Cocaine and Cocaine Base 1

The defendant is sentenced as provided in pages 2 through 4 of this judgment.
The sentence is imposed pursuant to the Sentencing Reform Act of 1984,

The remaining counts are dismissed on the motion of the United States.

It is ordered that the defendant shall pay a special assessment of $100, for
Count 1, which shall be due immediately.

It is further ordered that the defendant shall notify the United States
Attormey for this district within 30 days of any change of name, residence,

or mailing address until all fines, restitution, costs, and special
assessments imposed by this judgment are fully paid.

Defendant's S5N: QUGN Sentance Imposed: August 18, 2000

Defendant's DOB: QNS

Defendant's Mailing Addrees:

S M.

T}
Defendant's Residence Address:
Same Dated: August

©x1 %‘%@i

UM, U.S. DI ict Judge
BT
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Defendant: VIMALAM HAMILTON DELANEY Judgment: Page 2 of 4.

Case Number: B89-CR-51(010) (JMR)
IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau
of Prisons to be imprisoned for a term of 36 monthe. Defendant shall receive
credit for time served.

The Court recommends a jail-type facilicty in the State of California for
service of sentence.

The defendant is remanded to the custody of the United States Marshal.

" RETURN

I have executed this judgment as follows:

Defendant delivered on to

at v

with a certified copy of this judgment.

United States Marshal

By

“DPeputy Marshal
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Defendant: VIMALAM MAMILTON DELANEY Judgment :
Came Number: $3-CR-51(010) (JMR) gmenc: Fage 3 of 4

SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release
for a term of S years. :

if this judgment imposes a fine, special assessment, costs, or restitution
obligation, it shall be a condition of supervised release that the defendant
pay any such fine, assessments, costs, and restitution that remain unpaid at
the commencement of the term of supervised release. While on superviged
release, the defendant shall comply with all federal, state, and local laws;
comply with all rules and regulations of the probation office; abide by the
standard conditions of supervised release as recommended by the sentencing
commission; not possess any firearms or other dangerous weapons; submit to
periodic drug testing and participate ir substance abuse treatment and
aftercare as directed by the probation office and as required by statute;
shall comply with the standard conditions that have been adopred by this
court (get forth below); and shall comply with the following additional
conditions: not associate with any member, prospect or associate member of
any gang, including, in particular, the Broadway 5 Deuce Crips gang.

STANDARD CONDITIONS OF SUPERVISION

¥hile the defendant i3 on supervised release pursuant to this Judgment:

1) The defendant shall not leave the judicial district witheut the permission of the court
or probation officer.

2) The defendant shall report to the probation officer as directed by ths court or probatien
officer and shall submit a truthful and complate written Teport within the first five days
©f esach month.

3) The defendant shall ansver truthfully all inquiries by the probation officer and follow
the instruetions of the probation officer. .

4) The defendant shall support his or her dependents and meet other family responsibilities.

5} . The defendant shall werk regularly at a lawrul occupation unlass excused by the probation

officer for schooling, training, or other acceptable reasons.

€) The, defendant shall notify the probation officer within seventy-two hours of any change
in.tesidence or smployment.

k) The defendant szhall refrain from excessive use of alcohol and shall not purchase, possess,
use, distribute or administer any narcotic of other controlled substance, or any
paraphernalia zelatead to such substances.

®) The defendant shall not frequant places whers controlled subseances are illegally sold,
used, aistributed, or administered.

9 The dsfandant shall not associate with any parsons sagaged in criminal activity, and shall

not associate with any person convicted of a felony unless granted pernission to do 30 by

the probation officer.

The di ndant shall permit a probation officer te visit him or her at RAy time at home or
el era and shall permit confiscation of any contraband observed in plain view by the
prebation officer.

138 The defendant $hall notify the probation eofficer withia seventy-iwo hours of being
arrested or questioned by a law enforcement officer.

123 The defendasnt shall not enter Into any agreement to 4CT a3 an infosmer or a pacial agant
of & law enforcement agency without the permission of the court. .

1% A3 directes by the probation officer, the defendant shall notify third parties of risks
thet may -be occasioned by the defendant's criminal record or personal history eor
characteristics, and shall permit the probation officer to make such notifications and to
confirm the defendent's compliance with such notification requizement.

10)
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ANAYSS (W MANN. MWV, 3/33) B L | - Statement of Reasons
Defendant: VIMALAM HAMILTON DELANEY Judgment: Page ¢ of &

Cage Number: 99-CR-51(010) (JMR)
STATEMENT OF REASONS

The Court adopts the factual findings and guideline application in the
presentence report.

Guideline Range Datermined by the Court:

Total Offense Level: 27

Criminal History Category: III

Isprisonment Range: 87 to 108 months
Supervised Release Range: 5 years to life

Pine Range: $12,500 to $4,000,000
Restitution: N/A

No fine is imposed based on defendant's inability te pay.

The sentence departs from the guideline range upon the motion of the
government ag a result of defendant's substantial assistance.
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United States District Court
District of Minnesota

UNITED STATES OF AMERICA
V.
JOEL ARELLANO PLATEADO

THE DEFENDANT:
vl pleaded guilty to count{s): 1

JUDGMENT IN A CRIMINAL CASE

{For Offanses Commi|

iRad On or After Novamber 1, 1987)

Caso Number:  00-CRIZ7IONIMR]
Scott Tiisen

ants Aomey

1gtthe Indictmant .
] pleaded nolo conteadere o counts(s) __ which was accepted by the court.
{1 was found guilty on count(s) ___ after a plea of not guilty,

Accordingly, the defendant is adjudged gullty of such which involves the following off
Date ONense Count
i Nature of Offense Conelyded N
21UsSC. Possession with intent to Distribute 1
§§ 841(a)(1) and (BN1)XA) Methamphetamine
The deb is ”s ded in-pages 2 through 4 of this judgment. The sentence is imposed

pursuant to the Sentancing Reform Act of 1884

{] The defandant has been found not guilty on counts(s) ___ and Is discharged as to such count(s).
{1 Count(s} __ (is){are) Sismissad on the mation of the United States.

Special Assessment Amount

$.$100.00 in full and immediately.

.+IT 18 FURTHER ORDERED that the defendant shall notify the United States Attorney for this district within 30
days of any change of name, residence, or mailing address unti all fines, restitution, costs, and special assessments

impossd by this judgment are fully paid.
Defendant’s Soc. Sec. No.:

[
Defendant's Date of Bith:
Defandant's USM No.:
D 5 id -

Nohe

Defendant's Maling Address:

None

el A tris copy in 4 shesl{s)
Francls €. Dosal. Clark of the recard in my cuteedy.
NdoremEm_ Corthedt 2001

Deputy Clock,

wmm

March 28, 2001

L8, 2
Date of Imposition of Judgmant

ignatire of Judicial Officer

JAMES M. ROSENBAUM, United Statas District e

Name & Title of Judicial Officer

Gf\“ 3): Lol
hd Date
e APR 04 2001

FRANCIS &, DOSAL. CLERK
RIDGMENT ENTD.
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CASE NUMBER: 00-CR-327(07 JMR) = Todgment - Page 3 of 4
DEFENDANT: JOEL ARELLANO PLATEADO
IMPRISONMENT

The defendant Is hersby cominitted to the custody of the United States Bureau of Prisons 1o be imprisoned for &
total term of 36 mopthg. Defendant shall be given credit for time served.,

™ The court makes the following recommendations to the Bureau of Prisons: The Court recommends a facllity in
the State of Minnesota for service of sentence.
4] The defandant is remanded 1o the custody of the United States Marshai.

{) The defendant shall surrender to the United States Marshal for this district.
at__on__.
[ ] as notified by the United States Marshal.

9 The dcfmdanl shall surrender for servioe of senlence at the Institution designated by the Bureau of Prisans:
{] bafore
[]uwwm United States Marshal.
[] 85 notified by the Probation or Prefrial Services Officer,

RETURN
i have axecuted this judgment as follows:
Do delh on, L]
Ed .-lhaouﬁhdecpyc;'ﬁisjudgmm.

UNITED STATES MARSHAL

Deputy US. Marsha!
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{ 3.

CASE NUMBER' ;
DEFENDANT; - SOEL ARE LANO BLATEADD s T3 o 4
SUPERVISED RELEASE

Upon relesse from imprisonmant, the dafendant shall be on supervised relsase for a term of 3 yaars .

mmwmmbhlmm"mhmdmthkhhdd-mmhuhu-dwmdhnhoundnh‘n'nmhc
cusiody of the Bursau of Prisons.

The defandant shell net commit ancther federul, state, or local trime.
The defandant shall not ilegally possess a eontrolied substance,
For offenses cammitted on of sfter September 13,1994:

mmvunhhmmymmwudn I The shall submit % one drug test within 15
days of relsass from imprisonment and at lsast two periodic dnag tests therealter, as directad by the probation officer.

{1 The above dnag testing condition is suspended based on the courts determination that the defendant poses a low fisk of
futre substance abuae. (Check if applicabla.)

(4] The defandant shail not passess a firsarm as defined in 18 U.S.C. § 921. (Check ¥ applicable).

i this juogmant imposes a fine or 3 restituion obligition, lMuaudendm-:uthd«mmmwm
fins or restitulion that remaing unpeid at the f the term of < release in with the of
Payments sut forth in the Crimins! nnrymmmuhlspdgmm.

mWmaum»wnhmumnmummmnmwmm(mmnm«) The defendant shakt

330 comply with the additional concitions:  Defendant shall comply with the rules and regutations of the INS and, if depored from this
country, valummyorlmalunw mwmmu»msuusm-gaw Upen any reentry t the United States during the
period of par shall report © the nearest U.S, Probation Office within 72 hours.

STANDARD CONDITIONS OF SUPERVISION
1) nnm:ﬁanmmmwddalddnhmp-mmbnofhwunuwhknaﬂlur
2) :Mmmﬂlmubhm and ehall submit & wuthtul 3nd compiete written report within the first five days
oach month:
3) hmwlmwwmnhmmwmmmm«mmm
) defendant shall support his or her ependants and mest athar tamily resporsiolities;
8) nmﬂlwﬁ;mmﬂydaanmwmwhmh&nmmmhm training or other

accaptable reesons;

8) hmMmhmhﬂbﬂMbﬂnnwrbmy:ham:hmsidcnc-orcmpbym:

7)  the defendant shall refrain from excessive use of

8) ummmmmmmnmmummmlmmm used, distitueed, of administared;

9) e Jsfendant shall not associats with any persons sngaged in criminel dctivity, and shall not associats with any person convicted
d-f-hww-unmuumuauwmmm

10) vuemma-lpotmhpmbﬂmuﬂ:-rbvlsuhomurhcllunhmuhom-onbcwhurswshlnwmleonﬁsubnof
any contraband obsarved in plain viaw of the probation officer;

11) % shafl nofify the et mmwommmmﬂnlmaquumwnwm

offcer;

12) the defondant shall ot anter o any sgreement to act es an informer or » spacis! agent of & law enforcement agency withowt
the permission of the count;

13) e directod by the probation officer, the dafendant shafl notily thind partes of rsks hat may be ocasioned by the dafsndant's
eriminal reard or personal history or chamcteristics, and shall pernit tha prabation officer to make such notfications and to
confirm the Hance with such :
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AQ 24! . e .

CASE NUMBER: 00-CR-327(01)Y{JMR : Tudgmer -
DEFENDANT: JOEL AREL%O ! LATEADO e ‘r ‘
STATEMENT OF REASONS
X] The court adopts the factual findings and guideline mpplication in the presentence repont.

OR

{] Thecourt ?dvp!s the factual findings and guideline application in the presentence report except (sae attachment, if
necessary):

Guideline Range Determined by the Court:

Total Offense Level: 28
Crirninal History Cstegory: L
Imprisonment Ranga: 57 to 71 _months
Supervised Release Range: 3 1o § years
Fine Renge:$10,000 to §48,000,000
[Q Fine is bajow the guideline range, because of insbiiity to pay.
Total Amount of Restitution: §__,

{1 Full restitution is not ordered b the and p tion of the sentencing process resulting

from the fashioning of a restitution order oum\ghs the need to provide restitution to any victims, pursuant to
18 U.S.C. § 3663(d).

{1 Fuoﬁamsmtmucm&wmh{munlofhsswbcmd pumamn:cn-pxen 109A, 110 110A, and
1134 of Title 18, restitution is not ordsred beca do not allow
for the psyment of lmwn!urlmumbonom«nnddomtallaﬂerhpaymtufunyorm.porﬁmof
a restitution order in the foresesabla future under any reasonable schedule of payments.

[] Partial restitution Is ordered for the following reason(s).

[} The sentence is within the guideline range, that does not exceed 24 months, and the court finds no reason 1o
umﬂfmm the sentence called for by application of the guidelines.

OR
{] The sentence is within the guideline range. that range exceeds 24 months, and the sentence is impased for the
foowing ressons(s):
OR
[X] The sentence departs from the guideline rangs:
{) upon mobion of the government, as » result of defo s
P for the ressons set forth at the hearing.
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AD 245 3 (Rev. /5 Shist ) « Judgmant I » Chimingl Cots:

UNITED STATES DISTRICT COURT
Third Division - District of Minnasots

UNITED STATES OF AMERICA
v. Case Number CR 3-95-52
ELISEO RODRIGO ROMO
Defeadant.
JUDGMENT IN A CRIMINAL CASE

WOI&-WOICAMNMLM

The defendant, ELISEO RODRIGO ROMO, was represensed by Daniel M. Scott.
On motion of the United Staies the court has dismimed coumsfs) 1, 2, 3, 4, 23, s, 1nd &s.

Thddudmmmbmmmu Acoordingly, the defendant is adjudged guilty of soch
comat(s), invalving the fallowing offense(s): . o
pe T X3 U X i . S— Comcluded Dagder(h
R , Pemnt with it @ datribun 14155 L
CIANVED
-d 182

As imposed oo Noveber 17, 1995, mmn d a8 peovidod in pages 2 through 4 of this
.Mgnn. The segtence is fmp P to the ng Reform Act of 1984.

kummummmnuwu-mmdsmw fox
count(s) 1x, which shall be doe iramediardy.

xummumu—mmmumsﬁ-mnmmmn
duys of any change of pame, residence, of mailing address vatl all fines, restitition, costs, and special
Mwwmwcmﬂ

Dund: November 17, 1955.

AUL , Jodge
Usited States Districs Court
Defendant's Boc. Sec. No:
Defeadent's Dete of Birth: %
' ]

) T
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AD 285 3.0av. 4/30) Shest 2 - bupriavament

o Judgment—Page 2 of &
Defendant. ELISEO RODRIGO ROMO
Case Number: CR 3-95-$2

DOPRISONMENT

The defendant is hereby committed to the costiody of the United Stames Burean of Prisons to be impxisaned for a
- term of 120 MONTHS.

The Court makes Ge Kllowing recosunendations to the Boresn of Priscaxs The defendanr’s incarcenytion 1 be
near his fomily. The defendant be placedd in & fallity with 8 drug treatment program. The Coust also recommends
that the defendant be considered for transfer fo an Inteexive Confinemenat Capter in (e final 30 days of his sentence,
provided the defmdn meets other eligibility tequirements for the program.

The defendant is revvanded to the cusiody of the Ukited States Marsbal.

RETURN
Imwlﬁl_!dmmum
Defendant delivered on ®»
at ) ) _, with s octified copy of this Judgment.
CERTIED ORIGINAL AXD TRUS COPY IN ¢ PAGES. UNITED STATES MARSHAL
DATEY November 17, 1995. | »y

Deputy Marghal
BY: ot Mo Ris
: DEPOTY CLIRK
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AD 345 & (Rov. 450 Spent 3 - Sparind Rel -

T Todpnent-—Pege 3 of 4
Défendant RLISEO RODRIGO ROMO ° Pece
Case Number: CR 3-95-52

SUPERVISED RELIASK
Upon release from jmpeisonment, the defendant sball be on tupervissd release for & trm of § YRARS,
While on supervised release, the defendant shall Dot commit ahothat Sedecal, sate, of Jocal cxime; shall not
ilingally possess 3 controlled substance; shall cooxply with tie standasd ecaditions that have bees adopied by this
court (s forth delow); and chall domply with the following addiriona! conditions:
1. nm-mmaumam the defendant shall report is person 10 the probation office in

which the defendant is seleased within 72 bours of release fiom the caskady of the Burean of Prisons.
2. If this judgment imposes 3 fine, special asscxssment, costy, o reaiwton oblipation, it aball be a condition of

telease that the defendant pay any such fine, <0fts, and restd drat rexnain mpaid ar
the commencement of the ferm of sopezvised yelease,
3. The defendant shall not ows or possess  firentm ar destructive device.
4. The defendant shall participuie in program e of narcotic addiction or drag dependency, Which may
mmuwnnwhsmm-mm
S. The defe #hall not with aoy meah -t ber of the Latin Gi Disci

any other pang. Hhuhudbhh&amydmﬂamﬁedﬁm nhsciu‘u’u
ﬂmhﬁammmwnymm the court will presame that Ris sseociation was for the

6. The defe o shall 1“‘ y drug testing 2s set forth by 18:3563(a) w4 3SE3(D).

STANDARD CONDITIONS OF SUPERVISION
Wil the & fo cu suparvived el vl e dathadians Mall 00t comaiz mother fuderal, sk of Local wise.

B The defaadam stall mst Joave s judicial Sl witiont he perminden of e cout o probusien sion.

2) The defandsnt thall apart ' Ghe probusien offices 3 drerd by the court or grobation ofiaer aad thafl adbusit & uthinl and complen writm
vopars withis e Srm £ve daye of X masth.

3 The defuning hall mowet wadiAly oll Ioquides By e prohminn offioer tad Solisw hs iestrectons of de yroimticn afficer.

4 Tha defendan Sall mppert his or bar dapeathnts and oot sileer Sy respoeniblittios.

9 The defhndnst thall wark repalucly st 3 vl socupecion waleas cmesd by Qo groluon efieer S scdesling. Uabisg. or ofber secopmble

Q

&h“ﬂhhm-ﬂ--ﬂ-mhdu“hﬂ—«m
N The detuntunt shall 1o frem nd dall 3ex h pomnny, vn, deihuin w slninler sy smasic ar other

B The detusdent thall ant fraquent plases whare sopyaliod mbsnses wo Sagally said, amed, Sanibated, or sulnisured.
9) The defondant dhalll 3t acaciain widh exy pursens engaged is orimninal asdiviey, snd diall 3ot sesmciom With ang porens ennvicted of 2 Sy
wnleax ganted —id--hn\yup-lﬁ--ﬁ-

10 The dathadas dall Q*"Bﬂh'klub-l‘-mdﬂ-ﬂ“dq
whﬂ.”h”.’“

gy h“ﬂ-ﬁ&,ﬁ-‘--&-ﬂah—-i“-ﬂwnﬂ-ﬁnh“ﬁ

v ml&.mu-uu.—--u--h-u—ﬁullb-ﬁ—-nﬂnh

n ﬁ-ﬁ‘h. dhell Ao perkes of ks s o wcondioend by G dohudut’s whnisal

i A G probusies: officer, the dcsradest dall 303ty tad .
rotierd or pumpal himmey oc domacoisios, nui aN pormi e probution offasr b waks vach weilientians Wk ' cenlicn e
dothadmc'y oamplivnce with md sodficatun roquitwnst.

i
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AD S8 g 90) oot 7 - Suingest of B W i

c Tudgment—Page 4 of 4
Defendznt: MLISBO RODRIGO ROMO e
Case Number; CR 39552

. STATEMENT OF REASONS

The coutt adopts the fachm} tindiags and puideline application in the pressatence repert.

Cuideline Range Detremined by the Cowmt:

Crimima) Wisiary Catepory: 1

Imprisanment Range: 108 moaths tn 135 months
Supervisd Release Range: S yeus

Fine Rmge: i $ 15,000 to $ 4,000,000
Resdtution: s

The fine is walved or is below the guideline range becanse: of the defeadant’s nahility w pay.

The senterce is within the guideline yange, that range exceeds 24 manthe, and the smtence is imposed for the
folowing remson(s):
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_A(! ;456 {Rev. B/98) Shewt 1 - Judlmm rimingl Case —
United States District Court

District of Minnesota

UNITED STATES OF AMERICA JUDGMENT IN A CRIMINAL CASE
v, {For Offenses Ci On or After N 1. 1987
REUT BUSTOS-HERNANDEZ Caxe Number: 91

Andrea K. George

Dafendant's Attomey

THE DEFENDANT:
iv) pleadad guilty to count: 1 of the indictmeny,.

Accbrdingly, the defendant is adjudged guilty of such count, which involves the foliowing otfanse:

Date Offense Count
Titie & Soction Nature of Offense Concluded Numberls}
271 USC §§ 841({a}l1) and Conspiracy to distribute and possess with 06/18/2001 1

{B){1HA) ond 848 intant to distribute in excess of 500 grams
of @ mixture of methamphetamine

The deferdant is sentenced as provided in pages 2 through $ of this judgrnent, The sentence is imposed
pursuant 1o the Sentencing Reform Act of 1984,

‘.
V] Count _3 of the Ingictmant is dismissed on the motion of the United States.
Special Assessment Amount  $_100.00 in full and immedistely.

- 1T IS FURTHER ORDERED that the defendant shall notify the United Stotes Attorney for this district within
30 days of-any change of name, residence, or malling address until ail fines, restitution, costs, and special
2ssessments imposed by this jJudgment are fully paid, :

Defendant’s Soc. Sec. No.: Nens __January 28, 2002
Osfandant's Date of Birth: ot |mpositon n d
Defendant’'s USM No.:
Bet s Resi Add
No legal address Signature of Judicial Officer Y
Detandant's Mailing rpss: )
"JAN2S ﬁﬁi DAVID S. DOTY, Senjor United States District Judge

Filag, A true copy in § eheetls) Name & Titis of Judicial Officer
Fichard D. Slettan, Ciark o1 The record in my custody.
Judgment Entd__| Certified ________, 2002
Deptty Clerk .

o » Deputy Clerk January 28, 2002

Date

@)
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AQ 2488 [Rev. 8/96) Shaet 2 - I —

"CASE NUMBER: 01-201(2}{DSO/JMM} Iudgrent- Page 2 of 5
DEFENDANT: REUT BUSTOS-HERNANDEZ

IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned
for & total term of 2Q monthy .

v} The court makes the foliowing recommendations to the Buresu of Prisons:

Incarceration with brother and co-defendant Joss Hernandez-Correa, Cr. No. 01-201(1),
C4] The defendant is remanded to the custody of the United States Marshel,

@] The defendant shall surrender to the United States Marsha! for this district.
(1 at__on___.
11 as notified by the United States Marshal,

@] The defendant shall surrender for service of sentence at the institution designsted by the Bureau of Prisons:
[} before _on ___
[ 1 &3 aotified by the United States Marshal.
1] as notified by the Probation or Pretrisl Services Officer,

¢ RETURN
1 have exscuted this judgment as tollows:
Det, delis on X . to
" , with  certified copy of this judgment.

UNITED STATES MARSHAL

Oeputy U.S. Marshal
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AL 2468 {Rev. §/98) Sheet 3 - yed 198

A -
CASE NUMEER: 01.201{24DSD/IMM} Judgment - Page 3 of §
DEFENDANT: REUT BUSTOS-HERNANDEZ

SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall ba on wupervised release for a term of 3 vepry .

The defendant shell report to the probation office in the distriot to which the defendant is released within 72 houts of release
from the custody of the Bureay of Prisons.

The defendant shall not commit ancther tederal. stte, of local orime.
The defendant shall not illegally possess & controlied substance.

For offenses committed on or after Sepiamber 13,1954:

The defendant shall ratrain trom any unlawful use of a The shall submit 10 one drug test within
15 days of relsase from imprisonment and at least two perindic drug tests thersalter, as directed by the probation officer,

11 The above drug testing condition is suspended based on the court's determination that the defendant posses a low risk
of future substance abuse. {Check if applicabie.)

o] The defendant shall not pessess a firearm as dafined in 18 U.S.C. § 921, (Check if applicable}.

it this judgment imposes a fine or 8 ituti It shail be » condition of supervi: relaase that the detandant pay any
such fine of restiwtion, that remains unpaid at the commencement of the term of suparviged relsase in accordance with the
Schedule of Payments st forth In the Criminal Monetary Panaltise sheet of this judgmant.

The defendant shall comply with the standard conditions that have boen adopted by this court (sat forth balow). The defendant
shall also comply with the additional conditions on the atachad pege (if indicated below).

STANDARD CONDITIONS OF SUPERVISION
11 the defendant shall not lsave the judicial district without permission of the court of probation officer;
2)  the detendant shall report 1o the probnlnn officer and shall submit a ruthtul and complate written repor within the first

five duys of sach month;
3 tm defendant shall answer truthfully sl inquiries by the probaticn officer and follow instructons of the prelmm- officer;
&) the defendant shall support his or her dependants and meat other. family responsibilities;

5} the datendant shall werk regularly at a lawtul occupation unlass excused by the probatien officer for schaoling, waining or
alh-l acceptable reasons; |

] shall netity the jon officer tan days prior to any change in residence or employment;

7 mo defendant shall refrain from excessive use of alcohol;

8)  the defendant shail not frequent places whera controfisd substances are illegally 30ld, used. distributed, or administared;

$)  the defendant shali not asscciate with any persons sngaged in criminal activity, and shal! not associste with any person

sonvicted of & felony unless granted o do 30 by the ion officer;
10} the shall permit & officer to visit homs or her at sn time & home or elsewhere and shall permit
ion of any in plain view of the probation officer;
11) the shall notity the officer within seventy-two hours of baing arrested or questioned by s law

snforcament officer;
12} the defendant shall not anter into any mreomnm o act 23 an informar or & special agant of & law enforcemant agency
‘without the permission of the court;
13} as directed by the probation officer, the defendant shall notify third parties of risks that may be occasionsd by the
defendant’s criminal record or pcﬂanul hlmry of :hn:uﬂnlu and lhl“ patmh the probition officer to rake such
‘ notiications and te confiem the with such
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AQ 2456 (Rev. #/98) Shewt 3 . isae  sene
CASE NUMBER: 01-201(21DSD/IMM) _ Judgment-Pagea of §
DEFENDANT: REUT BUSTOS-HERNANDEZ

SPECIAL CONDITIONS OF SUPERVISION

The defendant shall refrain from possessing a firearm, destructive device, or other dangerous wu;;ons.

The defendant shall undergo mand y doug resting a8 set forth by 18 U.S.C. §§ 3563(a) and 3583(d).

The defendant shall perticipate in & program for drug and alcohol abuse at the direction of the probation officer. Tha: program
may include testing and inpaticat or outpaticat teazment, counseling o a suppert group.

The defendant shall abstain from the use of aleobol tnd other intoxicants.

The defendant shall comply with the rules and istions of the Immigration and Ni izati Service (INS) and, if deported
tharm this country, either voluntarily or involuntarily, not reenter the United States illegaily. Upon any reentry to the United
States during the period of court-ordered supervision, the defeadant shall report to the nearest U.S, Probation Office within 72
hours.
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A0 2433 (Rev. 3/93) Sheet € - Statement Aason
St Il e J03 Shee o Stuement  ason

CASE NUMBER: 01.201(2){DSD/IMM} Judgmen: - Page 5 of §
DEFENDANT: REUT BUSTOS-HERNANDEZ

STATEMENT OF REASONS
{] The court adopts the factual findings and guideline applicstion in the presentence raport,
OR

[1 The court adopts the factual findings and guidsline sppiication in the presentence report except (see
attachment, if necessary):

Guidefine Range Datermined by the Coure:
Total Offense Level:_27
Criminal. History Category:_I_
) Imprisonment Range:_70 to_87 months
Suparvised Rolease Renge:_3 to_§ years
Fine Range:$_12.500 to $_4,000.000

{1 Fine is waived or is balow the guideline range, beceuse of inability to pay. Defendant will not be ordered
10 pay the costs of incarceration or supervised relesse.

[V] The sentence is within the guideline range. that range does not exceed 24 months, and the court finds no
reason to depart from the santance called for by appiication of the guidelines. In detarmining the sentencs
of 70 months, the court has considered the nature and circumstances of defendant’s conduct, his history
and characteristics, and the criteria set forth in U.S.5.G. § 5C1.2{1)-(5} limiting the applicability of .
statutory minimum sentences in certain cases. it is the court's beilef that the sentence imposed reflects
the serious of defendant’s offense, p respeot for the law, provides just punishment, atfords

to criminal d and p the public from further crimes of the defendant.

OR

[} “The sentence is within the guideline range, that range exceeds 24 months, and the sentence is imposed
for the following reasona(s):

OR

The sentence departs from the guideline range:

[3 upon motion of the government, as a result of defendant's substantial assistance.

[1 fot the following specific reason(s):
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wulsr-.mn-nmmm-.‘

United States Bistrict Court

UNITED STATES OF AMERICA JUDGMENT IN A CRIMINAL CASE
(For Offenses Committed On or After November 1, 1987)
Fernando Dwayne Davis Case Number:  4:95CR00103-001
Andres K George
THE DEFENDANT: Defendunts Atomey

D plaaded guilly to count(s)
O pleaded nolo contendere to caunt(s) ’

which was accepted by the -
g bundgull!yunewm(s) 1, 3 and ¢sup ng Ind|
aftera of not g
p_‘" norgully. Date Offense Count
Iitle & Section Nature of Offenge Congluded
21USC g 845 Consp. to dist. and possess w/iatent to dist. » 117281995 1
§ mix. or substance containing cocaine base
21 USC, § 841 (aXD) Alding & abetting w/nteot to dist. 3 mix.  120199§ 3
§ X or subs. mhmngmiu base
18US.C. § 924(c) Aiding & sbettin, un/urryhll of firesrm 1103/1998 4

during drug trafficking crl

in pages 2 through 6 _ of this judgment. The is i

The is as p
1o the Sentencing Reform Act of 1984,
[] The defendant has been found not gullty on count(s)
(7 Countts) (is)(are) dismissed on the motion of the United States.

ITISFURTHER ORDEREDMIMMMMM&WUNMMMWHM dlsﬁldvmhlnsoﬂysof
, or inailing address until all fines, restitution, costs, Impocedvby this

Defondant's Soc, Sec. No.: nuwmv
Dufendard's Date of Birth: Dete of inpumifien of Jatgmont

Dalondent's USM No.: ]
Defendant's Residence Address: -

Sarain o ke O _T'

-
an— L Pavid §. Doty
U.S. District Judge
Dok s Masiing A " Name & Tt of safisiel Oesr
Asem——
- : oL1w1997
-_— - aww - R Jm‘”"”m,'
PRCED e o

(R 1 JORNENTERTD
( 5/ oo T
-
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Juogment-Page 2 of _ g

} DEFENDANT; Fernando Dwayne Devis
| CASENUMBER:  4:9SCR00103-001
IMPRISONMENT
‘The defencant is hereby committed fo the custody of the United States Bureau of Prisons {o be imprisoned for
a total term of 181 moath(s) , .

s follows: 121 mooths wnder Coants 1 and 3 to run and be served concarrently. 60 months uader Count 4 to run and be served
consecstively to Counts 1 and 3. .

g mmmkasmebﬂwinmnqg_ﬂon:hthc Bureau of Prisons;
FC1, Milan, Michigan or asother facliity sear Detrolt, Michigan.

g The defendant is remanded to the custody of the Unitad States Marshal,

D The defendant shall surrender to the United States Marshai for this district
O ampm on

D &3 notified by the United States Marshal.

[T The defendant shai for service of atthe ignated by the Bureau of Prisons:
Dbdomzp.mon

[T] @5 nofified by the Unitsd States Marshal,
D' 28 notified by the Probation or Pretrial Sarvices Office.

RETURN
1 harve sxecuted this judgment as foflows:
Defendant deliversd on . ©
= . with a certified copy of this judgment

UNITED STATES MARSHAL

Ouputr U5, Marshel
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JudgmeniPage 3 of _{

DEFENDANT: Fernsndo Dwayne Davis
CASE NUMBER: 4:9SCR00103-00)
SUPERVISED RELEASE
Upon release from imprisonment, the defendant shall be on supervised release for a term-of s year(s) .

The defendant shall tnlhu office in the district to which the defendant is rele:
th,b&.:'on“ pw&.ﬂnn i is released within 72 hours of

The defendant shal not commit ancther federal, state, or local crime.
The dafendant shall not ilegally possess a controlied substance.
For offe ©on or after Seg 13, 1994:

The defendant shall refrain from sg of a b Tha defendant shall submit to one
gr:g test vnthln 15 days of release from mpnsonrnant and at least two periodic drug tests thereafter, as directed by

i) The above drug testing condition is suspended based on the court's d ination; that the d poses
L a low risk of future substance abuse. (Check, if applicable.)

X The defendant shall not possess a frearm as defined In 18 U.S.C. § 921. (Check, If applicable.)

if this obligation, Rshallbuacondlﬁondsus:vndnbmlmtm
defendart pay an weﬁ!lmornsﬂwﬂonlhalmm npmd mencemen of supervised relsase
in wn‘ of Pay 3ot forth in the Criminal Monetary Penalties sheet of this judgment.

defendant shall comply with the standard conditions that have been adopted ﬂ\hewn(utbdhbolo« The
deMdenlsamM%hnddﬂmlmdﬂomon the attached Wﬂﬂn& )

See Special Conditions of Bupervision -Sheet 3,01

STANDARD CONDITIONS OF SUPERVISION

deferidant shall not leave the judicial district without the permission of the court
dmmanmﬁﬂ %mmmﬁm. umﬂb'”” ‘writhen report within the first
msh-nmwmwummwm-pmhmmwmuwm:dmmﬂm

defencant shail mamw«mmmumn lllmn!l N .
Msha!w i officer for . training, or

the probation officer ten days prior to any change in residence or employment;

8)
use of aicohol;
:; not ine wmmum‘m :a‘umm
X persons en, in criminal associate any person
dlbwmmgmmdp:f'nwb:bnbdow the probation
10) the defendant shall mdtnwmmwvbkwmwhuntwmdhonnumwm”mk
confiscation of any contraband obssrved in plain view of the probation cfficer;
11)hdeMM’ymwmwmlnswwmmdbdmm“qmbyahﬂ

1
3

3)

4)
5)

i
ﬁ |

????}??3
%

ity
%
é§§
i
i
I
§

snforcement officer;

12) the defendant shall not en nrhmuny-gmmenm:ctnnnlnbmruaspoehlmmnuhwcnbrwmugency
mmmmmme\m

‘13) as by the probation officer, the dafend; shnl!noﬁfymlrdparﬂuofﬁskl may be occasioned by the -
defendant's criminal record or of characteristics, and shall vamuonmn @ such

natifications and to confirm the defendant's eomﬂlanee with such noﬂllaﬂon requirement.
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DEFENDANT: Fernando Dwayne Davig
CASE NUMBER: 4:95CR00193-00)

SPECIAL CONDITIONS OF SUPERVISION

Dof-ld-nl shall, at the dlr«mn of tbc us. h\lblthn Office, pa ¢ ip and com| [ im approved by that office for
of or drug ¢ Y. That ;kwﬂngm may hcludr”m:mm!;:o Ifda:?-dnt has
rcuﬂ-d to the use of drags, and counseling.
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DEFENDANT: Fernendo Dwaywe Davis
CASE NUMBER: 4:95CRO0103-08)
CRIMINAL MONETARY PENALTIES
The shall the following total criminal dul
forth on Sheat 5, Part B, | o n W the of ey ot
Assessment Eine Rastitution

Totals: $ 150.00 H . s

{TJ " applicable, restitution amount ordered pursuant to plea agroement. ............ s
FINE

ThcaboweﬁnuL iudes costs of o lndlur ision in the amount of $

defencant shafl pay interest ug stouummﬁmbpaﬁhmnbabnm day
lﬂwhdah*');‘d mqgréurwamww S.C. 361 guonm payment options on Sheet 5, Part B may be subject to
penalties for it and delinquency pursuant to 18 U.S.C. § 3812(g).
D The court detarmined that the defendant does not have the ability W pay interest and & is ordered that

(0] The interest requirement is waived.

D The interest fequirement is modified as follows:

RESTITUTION

5 detprmination of resitution i deferred brought under Chapters 10BA. 110, 110A and {13A of e 18 for
D%a‘smﬂmmgfenumgﬂl 12/1984, |m||‘I’ase Y Mm%%mﬁh%ﬂmc:se

will be entered after such determination.
!'_"!Tho" shall make restituion to the following payees in the amounts listed below.

1f the defendant makes a ment, payos shall receive an imatel) bonal p: unjoss
specified otherwise in the mﬂmwmmwww Fmﬂl’yrom

* Total Amount of Percentage of

Name of Payes Amountofloss RestiutionOrdersd  Pawmant

Il ¢ s
“Mmlbrhwultmuntdlummnquhdund-chapwﬂou.ﬂo.HDA.lnd113Aofmo_1lbvoﬁ-nm
d on or after September 13, 1984,
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JudgmeniPage o g
DEFENDANT: Fernsndo Dwayze Davis

CASE NUMBER: 4:95CR00103-001

SCHEDULE OF PAYMENTS
shall be appiied in the order: (1 : incipst: on:
(s,"wwﬂ:m oot foowing ordar: (1) assesamant; (2) rextiution; (3) five principst; (4) cost of prosecution;

mm:umwmmuemmmmmmmuamnum:
A g in full immediately; or

B[S Immedialely, balance dus (in accordance with C, O, or E); or

c (7] notlater than i O

2] [] ininstalments to commence wmhﬁhdmhﬁm In the event the entire amount of
riminal mon fties imposed Is not hmowmmmuwhu.sm
mmm%dnmmmmwmmnm biish a payment schedule if
appropriste; or . -

E n (0.5. equal, woeldy, , quartedy) instaly of §
over a pencd of ysar(s) to commence day(s) after the date of this judgment,

The Natione! Fine Center will credit the forat ,mmnwmmmw,
Special i 3 regarding the pay of criminal tary

[[J Jointand Several -

D The defondant shakl pay the cost of prosecution,
d The defend: shall pay the foll g court cost(s):

D ﬂanmwmdMamMinmhnmmthnMsum:

Unjess the court has ordered Ase In the specis lbevldwnpdgmmh:pom-podcdu
imprisonment payment of criminal monetary penalties shafl be due the perlod of impri
- nbbtmadel mUnMMMNlmcm.MmMQMQMNUM%
, DC 20544, excapt these mbmomahh_aumudwhmﬁnmmm

| Fine Center is not In this district, all criminal monetary penalty payments are to be made as
directed by the court, the probation cficer, of the Ui States attoney.
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} DEFENDANT: Fernando Dwayne Davis _
| CASE NUMBER: 4:95CR00103-001
STATEMENT OF REASONS
D The court adopts the factual findings and guideli ion in the p report.
OR
g Thceoun:zdephhfacmlﬁnﬁngsund," i plication in the p t mwdcxeept(m@;hmerﬂ."

See attachment.

Guideline Range Determined by the Court:
Totsl Offense Lavet: 32
Criminal History Category: I
Imprisonment Range: 1L o ISL months
Supervissd R Range! 5 o ] yoars
Fine Range: § 17,0000 _ to$ __$,000,000.00
Fine walved or below the guideiine range because of inabliity to pay.

Total A of R ion: $
[7] Resttution is not ordered the h and prolongation of the ing p ing from
the fashioning of a ion order ighs the need o provide restitution to any victims, pursuant to 18
U.S.C. § 3883(d).

Cl For offenses that require the total amount of loss to be stated, pursuant to Chapters 1094, 110, 110A, and
113A of Title 18, restitution is not ordered b ic circumat: of the defendant do not allow
for the payment of any amount of a restitution order, and do not aflow for the payment of any or some portion of
a rastitution order in the foresasable future under any

D Partial restitution is ondered for the foliowing reason(s):

Py

0 The sentence is within the guideline range, that range does not exceed 24 months, and the court finds o reason
. o dapart from the sentence called for by the appiication of the guideiines.

OR
® Tha santence is within the guideline range, that range exceeds 24 months, and the sentence is imposad for the
following reason(s):
Low end reflects natare, circam. & seriows. of crime and past crim. history. Sent. designed to protect public from
turther crimes,
OR
D The sentence departs from the guideline range:
O upon motion of the govemment, as a result of defendant's
D for the following specific reason(s):
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FINDINGS OF FACT

. The court adopts the factual statements contained in the PSR as to which there is
v no objection, and as to controverted factual statements, resolves the disputes as follows.

The defendant chaflenges the factual statements contained in paragraphs 50, 51,
55 and 60 of the Presentencs Investigation Report ("PSR") and attacks the credibility of
Tonya Washington and Patsy Kalfayan, two cooperating co-defendants who testified
against him. He argues that based on (1) discrepancies in their testimony, (2) a strong
motive to fabricate, (3) the fact that they received favorable treatment from the government
in retumn for testifying against their co-defendants and (4) Washington's history of drug
abuse, Washington and Kalfayan's testimony lacks a sufficient indicia of refiability to form
the basis of any sentencing decision. The court recognizes that the testimony of the
govemment witnesses may have been inconsistent at times. It was the jury's duty,
however, to weigh the credibility of the defendant’s co. p garding the operath
of the conspiracy. The jury was fully informed of all the factars bearing on the credibility
of the govenment's witnesses, including Washington and Kalfayan. After having heard
all of the testimony and arguments, the jury credited the testimony of the government's
witnesses, as it was entitled to do. Therefore, the court will, as it must, resolve issues of
credibility in favor of the verdict.

The Offense Conduct portion of the PSR is not a verbatim recitation of the trial
transeript; it is a summary of the evidence presented at trial. Based upon an independent
review of the case file and record, the court's trial notes and the trial transcripts, the court
finds that the factual stat: ts contained in paragraphs 50, 51, 55 and 80 are accurate
as written, reliable, and clearly established by the evidence. Moreover, the court finds that
the probation officer's summarization of the trial testimony is objectively reasonabie.

. To the extent that any of defendant's factual objections could affect his guideline
calculations, the court will address those objections and make specific findings when it
applies the guidelinés to the facts.

Part E of the PSR, paragraphs 123-27, presents a brief summary of factors the
probation officer believes may warrant & depart The inf i d in those
paragraphs do not, however, constitute a recorr dation by the probation officer for a
departure. The defendant does not object to any of the factual statements contained in
these paragraphs. Rather, he disagrees with the probation officer’s assessment that there
are factors in this case which may warrant an upward departure.

To the extent that the defendant contends that the factors identified by the probation
officer do not constitute grounds for departure, such an objection is mispiaced. Whether
factors identified in the PSR, or by the parties, and the evidence in this case warrant a
departure is a decision committed to the sound discretion of the court
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APPLICATION OF GUIDELINES TO FACTS

The. court adopts the guideline calculations contained in the PSR as to which there
is no objection, A question of guideline application has arisen with respect to the
conclusions contained in paragraphs 62, 63, 85, 80, 83, 86 and 110. The court resolves
the disputes as follows:

1. Quantity of Drugs

Defendant objects to paragraph 62, 63, 80, 86 and 110 of the PSR which hold him
accountable for 160 grams of cocaine base ("crack) triggering a basa offanse leve! of 34.
Defendant contends that he should be heid accountable for no more than 84.9 grams of
cocaine base, which was the amount seized by the police from Room 211 at the Red Roof
Inn in Plymouth, Minnesota. Defendant also contends that the probation officer's drug
quantily calculation is not supported by the trial testimony and further argues that it was
not reasonably foreseeabls to him that his co-conspirators would distribute cocaine base
rather than powder cocaine.

At sentencing, the govemment must prove the type and quantlty of drugs
attributable to a defendant by a preponderance of the evidence. Seg
Scotl, 91 F.3d 1058, 1062 (Bth Cir. 1996); United States v. Taui-Hemandez, 88 F.3d 576,
579 (8th Cir. 1996). Once challenged, the PSR "is not evidence and is not a legally
sufficient basis for making findings on contested issues of materal fact"
Wise, 976 F.2d 393, 404 (8th Cir. 1992) (en banc), cort, denied, 507 U.S. 989 (1993). If
a defendant objects to the PSR's drug quantity recommendation, the court must make a
specific finding “on the basis of evidence, and not the presentence report.” Unjted States
v, Greene, 41 F.3d 383, 386 (8th Cir. 1994). The court may rely on evidence presented
at trial and on stipulations made at trial. United States v, Thompson, 51 F.3d, 122, 12§
_{8th Cir. 1995), Benger, 33 F3d at 23. The court will rely on the evidence presented at
trial, its imp of the ! test] y and the jury’s verdict to resoive all of the

defendant's objections, including drug quantlty
Under the Sentencmg Guadennes. a defendant convicted as a co-ennsplrator may

be held ble for "all ble acts and omissions of others in
furtherance of the jointly undertaken activity.” U.S.S.G. § 1B1 3(:)(1)(3) Under this
section, a defendant may be heid table for the criminal activities of other co-

conspirators provided the activites fall within the scope of the criminal activity the
defendant agreed to undertake. i, at application n.2. Further, a defendant is accountable
for only those acfivilies of co-conspirators which were reasonably foreseeable to him in
relation to the criminal activity the defendant agreed to jointly undestake.

The only quantity of cocaine base the govemment recovered in this case was the
84.9 grams found at the Red Roof Inn, which was brought to Minnesota by Tonya

.

2
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Washington on November 1, 1995. This is understandable because the government did
not rely on undercover operatives !o either purchase or sell cocaine base to or from the
defendants in any controlied transactions. Any quantity of cocaine base in excess of the
84.9 grams has been sold by the defendant and his co-defend: in furth of their
conspiracy. Although the cocaine base found at the Red Roof Inn is the only direct
evidence pertaining to the drug quantity attributabie to the defendant, it does not follow that
there is no other credible evidence linking defendant to a quantity of cocaine base in
excess of 84,9 grams.

Tonya Washington testified during the government's case-In-chief that she carried
the 84.9 grams of cocaine base found at the Red Roof Inn from Michigan for the
defendants. (5/22/96 Tr. at 223). She also testified that Karen Bradley transported an
equal amount of cocaine base from Michigan for the defendants on November 1, 1995,
Although Wasthington and Bradiey brought the drugs to Minnesota on Novemnber 1, 1985,
they were not recovered until November 3, 1995. Given the fact that the defendants soid
drugs throughout November 1-3, it is fair to conclude that the cocaine base the police
seized was not the full amount the defendants brought to Minnesota. Thus, the total
amount of cocaine base attributable to the defendant based on Washi glon's testimony
is at least 169 grams,

In addition to the specific testimony summarized above, there is other evidence in
the record which supports the probation officer's drug quantity calculation and b
Washington's testimony. Tonya Washington testified that the officers who searched Room
211 at the Red Roof Inn did not find all of the drugs hidden in that room. Her testimony is
consistent with that of Officer Christianson who testified that when he retumed to the room
after the first search was executed on Novernber 3, 1995, he noticed an electrical outiet
and lamp had been disassembled. Captain Fontana testified that these are two places
drug dealers often hide their drugs. Gerald Jarrett also admitted that there were additional

-drugs in Room 211 that the officers did not find.

It was clearly foreseeabie to the defendant that the controfied substance he and his
co-conspirators agreed to distribute was ine base instead of powdk ine. The
defendant was present at Patsy Kaifayan's apartment in the early mofning on November
1, 1995, when Gerald Jarrett made him and the other co-defendants remove their clothing
when some cocaine base was misplaced. The defendant was also present when Carlos
Cleveland found the missing cocaine base in the hood of his coat in Detroit st the home
of a person known only as Tony.

The court presided at defendant's six-week trial and had the opportunity to observe
all of the witnesses and assess their testimony and credibility. The court has carefully
reviewed the entire file and record in this case, the trial transcript, and its notes of the trial
testimony and evidence. Based upon the its independent review and assessment, the
court accepts the testimony of Tonya Washington summarized praviously, as it relates to

3



81

drug quantity, and finds that it is accurate, refiable and is supported by the great weight of
evidence presented st trial. The court further finds that based upon the testimony of
Washington, and all the other evidence presented at trial, there is a sufficient factual basis
to establish that the defendant conspired to distribute at least 150 grams but less than 500
grams of cocaine base, and that the type and quantity of the controfled substance was
reasonably foreseeable to the defendant.

In sum, the probation officer's drug quantity determination is wel-supported by the
trial record. Accordingly, the court rejects the defendant's drug quantity objection and finds
that the govemnment has shown at trial by a preponderance of the evidence that the
appropriate type and quantity of drugs involved in the conspiracy which is attributable to
the defendant is at least 150 grams but less than 500 grams of cocaine base. Thus, the
eour; e;ncludes that the appropriate base offense level is 34 as stated in paragraph 80 of
the PSR.

2. Role in the Offense

Defendant objects to paragraphs 65 and 83 of the PSR. In paragraph 83 of the
PSR, the probation officer {uded that the defendant was a minor participant in the
conspiracy and recommends that his base off feve! be d by two levels
pursuant to U.S.5.G. § 3B1.2(b). Defendant argues that his role in the conspiracy was
minimal.

Pursuant to U.5.5.G. § 381.2, the court may decrease a defendant's base offense
level if the'court finds that defendant's
participation in the criminal activity was either minor or minimal. Whether a defendant
deserves a reduction under this section depends heavily on the facts of the particular case.
The court takes into all of the defy t's relevant conduct in determining his role
.in the offense,

. Section 3B1.2(a) provides for @ four-level reduction where, “blased on the
defendant's role in the offense . . . the defendant was a minimal participant.” Before such
a reduction can be granted, which should be done infrequently, the court must find that the
defendant is "plainly among those least culpable in a group.™ Unjted States v, Tudk, 21
F.3d 309, 314 (8th Cir. 1994) (quoting § 3B1.2, application n.1).

The court agrees with the probation officer that the defendant is property
& minor participant in the conspiracy. The defendant drove other members of the
conspiracy to Minneapofis, met Steven Howard, who was transporting weapons for the
defendants, at the Mi polis bus station, and registered for a room at the Red Roof Inn,
In addition, the defendant participatad in the beating of Tonya Washington, Given thesa
facts, defendant's role in the offense cannot be fairly assessed as minimal. Moreover,
even of the defendant was arguably less culpable than his co-defendants, this does not

14 1

4
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entitie him to a minimal participant reduction given the large amount of cocaine base
Invoived in the piracy 905 F.2d 1144 (8th Cir. 1990).
Accordingly, the court rejects the defendant's objection and conciudes that the PSR
properly described the defendant as a minor participant in the conspiracy.
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UNTED STATES DISTRICT LOURT
DISTRICT OF MINNESOTA
UNITED STATES OF AMERICA JUDGMENT IN A CRIMINAL CASE
(For Offensus Comeniied On ar After Novezaber 1, 1987)
v. Case Numaber: 98-137(12XDSD/AJB)
o srrr o A pcheacay
Nawms of Defendant
THE DEFENDANT:

{x]  pleaded guilty to count | of the Second Superseding Indictment.
{1 . pleaded nolo contendere to ‘count(s) which (was) (were) accepted by the court.
a was found guilty on count(s) after a plea of not guilty.

: . Date Offense

Title & Section Nature of Offense _Conglnded Count Number(s)
21 USC 846, 841(a)(1) Conspiracy to Distribute and Possess With 06/16/98 1
and (bY(1XA) Intent to Distribute Methamphetamine

The defendant is sentenced as provided in pages 2 through 7 of this jud The is imposed
pursuant to the Sentencing Reform Act of 1984,
1] The defendant has been found not guilty on count(s)
[x}  Count3 of the Second Superseding Indi is dismissed on the motion of the United States.

IT IS FURTHER ORDERED that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence or mailing address until all fines, restitution, costs, and special assessments
imposed by this judgment are fully paid.

Defendant Information:
Soc. Sec. No:- «iiiED
Date of Birth: (N — - e
T G _ _ Tudge David S, Doty, United States Distrct Jkgo
A true copy in shest(s)
A . of the record in my custody.
[ Cortified_______,19_
_ . Francis E, Dosal, Clerk
by
. Deputy Clerk
Mailing Address; (i difteren trom esidemce address)
Fied__MAY 2 4 1599
Francis E. Dosal. Clerk
Judgment Entd
' Deputy Clerk,

5 43 (: AL}

p—
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Defendant: MARIA AVALOS Judgment--Page 2 of 7
Case Number: 95-137(12)(DSD/AJB)

IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned
for & total term of:

6 months with work-release privileges or sccommodations to sttend school if schooling is related to career
enhancement opportunitics. .

[x] The Court makes the following recommendations to the Bureau of Prisons:

Incarceration in a facility in the Mimelpoﬁs. Minnesota, ares.

8] The defendant is ded to the dy of the United States Marshal.
(] The defendant shall surrender to the United States Marshal for this district:
Qat

{] as notified by the United States Marshal.

x] The defendant shall surrender for service of at the institution designated by the Bureau of Prisons:
‘() before 2:00 p.m. on. .
(3 a8 notified by the United States Marshal.
[x] 2s notified by the U.S. Pretrial Services Office.
RETURN

[ have exacuted this jﬁdgmant as follows:

Defendant delivered on to
at . with a certified copy of this judgment.

United States Marghal

By

Deputy U.S. Marshal
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LEICUUSIL VLAILA A Y ALASS Judgment-Page 3 of 7
Case Number: 98-137(12XDSD/AJB)

SUPERVISED RELEASE
Upon release from imprisonment, the defendant shall be on supervised release for a term of 3 years.
The defendant shall report to the probation office in the district to which the defendant is released within 72 hours of
release from the custody of the Bureau of Prisons.

The defendant shall not commit another federal, state, or local crime.
The defendant shall not illegally possess a controlled substance.

For offenses committed on or afier September 13, 1994:

The defendant shall refrain from any unl ful use of a led subst The defendant shall submit 1o
one drug test within 15 days of release from imprisonment and at lcast two periodic drug tests thercefter, as directed by
the probation officer.

0 The above drug testing condition is suspended based on the court's 4 ination that the defendant poses a
low ik of future substance abuse. (Check, if applicable.)

[x] The defendant shall not possess a fircarm s defined in 18 U.S.C. § 921. (Check. if applicable.)

If this judgment imposes 8 fine or a restitution obligation, it shall be a condition of supervised reicase that
the defendant pay any such finc or restitution that remains unpaid at the commencement of the term of supervised
release in d with the Schedule of P; set forth in the Criminal Monetary Penaltics shoet of this
judgment. .

The defendant shall comply with the standard conditions that have been adopted by this court (set forth
below). The defendant shall also comply with the additional conditions on the sttached page.

X STANDARD CONDITIONS OF SWVISION
1y the deftndant shall not leave the julicial district without permission of the court or probation officer;

n nm—mmnmmmmummm.mmummmuwmmn-mnmswmur-mm

3) the Sefendant shalt snswer Juthfully sll inquiries by the probetios officer and fllow the istuctons of the probation officer;

) e defendant shall support bis or her od other family

bl e defondan: thall work reguletly ot & lswfist occupstion unless cxcused by the probation offioss fbr schooling, Taining, of other acceptable reasons:
6) the dafendant shall notify the probasion officor 10 days prior to my change i residence or ernployment;

7 e defondemt shall refrain from excessive use of oohol;
) e defondant shall not froquent places where controlled substances are illsgally sold, used, distbuted, of adminisered;

) the Sefendant shul) not assacix with sy persons sngaged i crimina) activity, and shal) not associue with ay person convicted of » felony wnless grantad
i M-anwum
119) -hn.uy-niuwvbnu-ﬂmhvhlmmorhuwlmnma-mndmnmrmﬂmdnvfmymn\—dmh
mmammmu&v
) e defindant shal} notify the probetion afficer within seventy-two hours of being arcaind o quastioned by & law onforvement officar;
-2y the defondmnt shall not e inte axy agreement 10 act 2 an informer or a special agent of 2 lay without (e ion of the court;
i3) &8 direcend by the probation officer, the dfendan: shall notify third partics of risk shat mey be occasioned by the defendant's erimina) record or personal kuory

or characteristica, 2nd shall permit the probstion officer to make such notifications and 1o confinn the defendanls complianca with such sotification
Taquirenant.
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Defendant: MARIA AVALOS dgment--Page 4 of 7

Case Nuraber: 98-137(12XDSD/AJB) o e o
SPECIAL CONDITIONS OF SUPERVISION

mmmﬂmﬁmm.mmm-mwm.

The defendant sball undergo mandatory drug toeting a3 sot forth by 18 U.S.C. 3563 () and 3583 (4).

The defendant shall pasticipate (or & period of 13Q days in a home detention program which may inelude el i itoring. The defend
will pot be required to pay for the costs of the electronic monitoring. .

The defendant shall perform 75 hours of conmmunity service, as directed by the probation officer.
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Defendant; MARIA AVALOS udgment-
Case Number: 98-137(12)DSD/AJB) Judgment-—Page $ of 7
CRIMINAL MONETARY PENALTIES

The defendant shall pay the following total financial penaities in d with the schedule of ents set forth on

Shut S, PantB: o
Ansessment Eine Restitution
Totajs: $100.00
{J U applicable, restitution amount ordered pursuant to plea agreement ., ......., H
FINE
The above ﬁne includes costs of i ion and/or supervision in the amount of §.
onanyﬁneofmnremsz,soo uneuthefmeu id in full before the fifteenth

mmmmuﬂmmmmwsc §3612 (B Al gmemopnmonmeshgi Part B !':ye
subject to penaltics del nmcypmsu-nttelSUSC§3 12 (g).
0 Tbe courtd ined that the defendant does not have the ability 1o pay interest and it is ordered that:

0 The interest requirement is waived.
0 The interest requirement is modified as follows:

RESTITUTION

Thedctmmuoncfmnﬂmonndefme%é\mc in
thil An Armended Jndgment in a Crimina] Case wxllogeyenm suc)h determination.

0 The defendant shall make restitution to the following payees in the amounts fisted below.

If the defendant makes s partial payment, each payee shall receive an appmxxmnely proportional payment unless
specified otherwise in the priority order or percentage payment column below.

* Total Amount of Priority Order or
Emn_ﬁg Amoynt of Lots " Restitution Ordered Percentage of Payment

Totals:
Paymests are to be made to the Clerk, U.S. District Court, for disbursement to the victim.

** Findings for the total lmouz\taflmmu-eundurChcptm IO9A_ 110 110A, and 113A of Title 18 for offenses
corumitted on or after September 13, 1994 but before April 23
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Defendant: MARIA A -
Case Number: 98-137(12)(DSD/A!B) Judgment-Page 6 of 7

SCHEDULE OF PAYMENTS

;aoy::un: o:.?s )b;l?.p‘lited (lg)ﬂ;:n':lltlnm' order: (1) assessment; (2) restitution; (3) fine principal; (4) cost of

Payment of the total fine and other eriminal monetary penalties shall be dus as follows:

A [x] in full immediately; or

B [Is8i diately, bal due (in dance with C, D, or E); or

C ([ not later than ; or -

D (in m.mllmum to commence days after the dxla of this judgment. In the svent the nnre amount of criminal
monetary tmposed is ot paid to the commencement of wpemnun. U.S. probation officer shall
pursue collecti efﬂun'nmmtdue mﬂnqunm»mwennbnhlpaymm!uhﬂlrappmpnmcr

E [Jin instaliments of $ over a period of year(s) to commence days after the date of this judgment,

The defendant will receive credit for all payments previously made toward sy crimi Y penalties'imposed

Special i 3 ding the of criminal Y penal

0 Joint and Several

{1 The defendant shall pay the costs of- prosecution.
{] The defendant shall pay the following court cost(s):

0 The defendant shall forfeit the defendant's interest in the following propezty to the United States:

. Unless the e:qmuloxdundoﬁzmn the almmuhomabwolﬁhuud en!m:posenpenod
of iace co\mhu f mvnﬂn&pqulm m'Sf“ dmdx:n:gthc ln;zlrni';m All criminsl
“&emhyﬂ yments uetobenndﬂo e Clerk U.S. District Court and sent to the qulShtuDiltnct

Court, atteyti nancia! Department, 300 South 4th Street, Minneapolis, Minnesota 55415,




Defindant: MARIA AVALOS
| Refeng. M 98-137(12XDSD/ATB)
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Judgment--Page 7 of 7

STATEMENT OF REASONS
: {x} The court adopts the factual findings and guideline application in the p Teport.
| OR
l'D The court adopts the factual findings and guideli lication in the exe attachment if
> g PP P report except (sec eni

‘ Guideline Range Determined by the Court:

Total Offense Level: 25.
Criminal History Category: L.
Imprisonment ihﬁge: 57 to 71 months
Supervised Release Range: 3 to § years
Fine Range: $10,000 to $4,000,000
[x) Fine waived or below the guideline range becsuse of inability to pay.
Total Amount of Restitution: $
Restitution is not orderod because the complication and prolongation of the sentencing process resulting from
- sfexh;amng(gf a restitution order outweighs the need to provide restitution t any victims, pursuant to

{1 For offenses committed on or after S betl3,l994butbefon il 23, 1996 that require the total
amount of logs 4p be stated, pursuant to ters 109, 0, 110A, and 113Aof Title 18, restitution is not

e the economic circumstances of the de: donoullowformepayuwmof:nymwmu ofa
restitution arder, and do not allow fonhe guymmx of myorsomepomon of a restitution order in the
foreseeable future under any

0 Partial restitution s ordered for the following n-.ason(s):

(x]

smt:ncexswnbmthegmdehncunge,ﬂmmxzdoesnmexceed24monﬂm and the court finds no reason
to depart from the mauedfwbylpphuuonoﬁhsgmdalmes

OR

uwm:uuhc line range, that range exceeds 24 months, and the sentence is imposed for the
following

OR
The sentence departs from the guideline range

£ defendant's sub oY

x] for the following reasons: Upon motion of the government, as 2 result of i
[ln]d pclant 1 %!h Lgs leUSCZSSSJ(f)(l)—(S) thereby warranting a sentence below the

x)

guideline range and statutory minimum.
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UND£D STATES DISTRICT CUURT
DISTRICT OF MINNESOTA
UNITED STATES OF AMERICA JUDGMENT IN A CRIMINAL CASE
{For Offsses Compnitid On o A Novarmbee |, 1987
v. Case Number: 98-137(11XDSD/AJB)
STEPHEN TIARKS Kyls White
Naoes of Defetint Defendunt’s Anomey

[x]  plesded guilty to count 1 of the Second Superseding Indictment.
0 pleaded nolo contendere to count(s) which (was) (were) accepted by the court.
0 was found guilty on count(s) after a plea of not guilty.

. n . Date Offense )
Title & Section Nature of Offense Concluded Conat Number(s)
21 USC 846, 841(a)1) Conspiracy to Distribute and Possess With 06/16/98 1
and (bBY(1XA) Intent to Distzibute Methamphetamine

The defendant is sentenced as provided in pages 2 through 7 of this judgn The is imposed
pursuant to the Sentencing Reform Act of 1984.
0 The defendant has been found no! guxlty on count(s)
{x]  Count4 ofthe Second Sup g Indictment is dismissed on the motion of the United States.

IT IS FURTHER ORDERED that the defendant shall notify the United States Attorney for this district within

30 days of any change of name, residence or mailing address until all fines, restitution, costs, and special assesxments

imposed by this judgment are fully paid.
Defeadant Informstion:

Soc. Sec. No.: AN
Dateof Birth: NN = = S
USM No.: oD . Tadge David §. Doty, United States District Jud?ex

idenee Addceas: , Ine2,1999
=3

Mailing Address: (f different from residenoe sddrass)
Fiea JUN 02 1999
Prancis E. Dosal, Qlerk
Judgment Entd
Deputy Clerk

(it ')
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| Defendant: STEPHEN TIARKS - Judgment-Page 2 of 7
| Caso Number: 98-137(11YDSD/ATE)

IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned
for a total term of:

42 months. Defendant shall receive credit for time served.

x] The Court makes the following recommendations to the Burean of Prisons:
1. 500 hour drug treatment program in Waseca, Minnesota.
2. I ive Confh Center progr

(x] The defendant is remanded to the custody of the Unitex;l States Marshal.

a The defendant shall surrender to the United States Marsha! for this district:

Da
[J as notified by the United States Marshal.

0 The defendant shall surrender for service of at the instituti ignated by the Bureau of Prisons:
{} before 2:00 p.m. on .
[ as notified by the United States Marshal.
{] 4 notified by the U.S. Pretrial Services Office.
" RETURN

I'have executed this judgment as follows:

" Defindant delivered on o
at . - with a certified copy of this judgment.

United States Marshal

By

Deputy U.S. Marshal
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Detendant: STEPHEN TIARKS Judgment--Page 3 of 7
Case Number: 98-137(11XDSD/AJB)

SUPERVISED RELEASE
Upon release from imprisonment, the defendant shall be on supervised relesse for a term of § years.
The defendant shall report to the probation office in the district to which the defendant is released within 72 bours of
release from the custody of the Burcau of Prisons.

The defendant shell not commit another federal, state, or local crime.
The defendant shall not illegally possess a controlled substance.

For offenses committed on or after Ssptember 13, 1994:
The defendant shall refrain from any unlswfud usc of 8 lled sub The dofendant shall submit to

one drug test within 15 days of release from imprisonment and at least two periodic drug tests thereafter, as di d by
the probation officer.

0 The above drug testing condition is suspended based on the court's di ination that the defendant poses a
low risk of future substance abuse. (Check, if applicable.)

x] The defendant shall not possess a fircanm 35 defined in 18 U.S.C. § 921. (Check, if applicable.)

If this judgment imposes a fine or a restitution obligation, it shall be a condition of supervised relcase that
the defendant pay any such fine or restitution that remains unpaid at the commencement of the term of supervised
release in d with the Schedule of P; set forth in the Criminal Monctary Penalties sheet of this
judgment.

The defendant shall comply with the standard conditions that have been adopted by this court (set forth
below). The defendant ghall also comply with the additional conditions on the attached page.

STANDARD CONDITIONS OF SUPERVISION
n mmmmmmm;mmmmumnm‘mnum“

2 o-uud.mmnr-.-m-umn.m-u-umm«-mumm—mmnhh&nuum

3 the defindant shall answer sruthfiilly all inquiries by Qe probation offices i follow the lastroctions of e probedicn offioar;

4 o defendant shal) support his of her desssadents and meoe ofhey farnily responaibdtides;

5 the defandant shall work regalarly at s lewlul cocupation unlees exciised by O probetion officer for schooling. Suinfug, or other sconpanble reasors:

6) the defondant shall notify the probadon officer 10 days prior w any change i rexidesce or smploymenr;

” O defmdant shall refrain Som cxcomsive use of aloshol;

)] the: debendant shall pot frequent plsots whers sontrofled cubstnces sre (liegally 101, used, distributed, or sdeminitored;

9) e defendant shall not associate with any persant engaged in erimina) activity, and shel) not sssociaie with anry parson convicmd of a flony unless granted
pertrission 1 do #o by the provation offiosr;

10) hhﬁnﬁ-“lmﬁunﬁﬁmoﬂmbm«hmahnmymumw-mummnnmmﬂmym*mdh
plain view of the probation offiper;

) ﬁ-hhﬁnlmdlmﬂuhmmemmﬁd!mmmMnorm.muumn-h-mmnm

12) the defendant shall not snter Mo ady agreeaset I act 43 An informer of & special agent of 3 without the isxion of the court;,

13) 2 directad by the probation oMo, the defendant shall notify third parties of risk thal mty be oceationed by the defiendanCs criminal record or parsenal histery
or sharnotaristics, and shall permit the o ion: oftl ‘el such 0 16 eonfirm the defondans compliance with such notification

Feguifement.
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Judgment--Page ¢ of 7

Defendant: STEPHEN TIARKS
Case Number: 98-137(11XDSD/AIB)

SPECIAL CONDITIONS OF SUPERVISION

dezf-dnnhaﬂ;m:‘ciymhlmmmmmhnlﬁmntedhcﬂmofﬂnprﬁﬁuoﬁm‘ That program may inchade
mmwwunmmmmwmhuuwm. .

mdmmmmmiu-mmm=m=,wmmmm.

The defoodant shall undergo mandatory drag testing as sot forth by 18 U.S.C. 3563 (s) wad 3583 (d).
The dofandast shall participate in & peychelogicalipsychists ling or program, a3 approved and directed by the probation
officer,

The defendar shall abatain from the use of alcohol and other imtoxicants,
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Judgment--Page § of 7

‘ Defendant: STEPHEN TIARKS

Case Number: 98-137(11XDSD/AJB)

CRIMINAL MONETARY PENALTIES

The defendant shall pay the following total financial ies i d d hedul

She defendant s pay lowing ciel penalties in with the of p set forth on
‘ Assesyment Fine Restitution

Totals: $100.00
{] If applicable, restitution amount ordered pursuant to plea agreement . .. ....... s
FINE
Ihclboveﬁnz' ludes costs of i i gnd/o:mpervisioninthe_-mountof&

B s P e e o o M
subject to penaltics for default and delinquency pursuant to 18 U.S.C § 3612 (g).
0 The court determined that the defendant does not have the ability to pay interest and it is ordered that:

] The interest requirement is waived.

0 The interest requirement is modified as follows:

RESTITUTION

[ Tbe detormination of restitution is deferred, until . An Amended Judgment in & Criminal Case will be entered after
such determination.-
(J The defendant shall make restitution to the following payees in the amounts fisted below,

If the defendant makes a partial ent, each payee shall receive an approxi ly proportional p unless
specified otherwise in the pﬁm of y?r, fog P t col below. 4

- * Total Amouut of Priority Order or

Name of Payee - Apouptoflos  Restitution Ordered Rercentage of Pavinent
Totals:
Payments sre to be made to the Clerk, US. District Court, for dishbursement to the victim.

** Pi for the total amount of losses are under Chapters 109A, 110, 110A, and 113A of Title 18 for offenses
committed on or after September 13, 1994 but before April 23, 1996,
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Defendant; STEPHEN TIARKS udgment-
Case Number: 98-137(11XDSD/ATB) : Judgment-Page 6 of 7

SCHEDULE OF PAYMENTS
Payments shall be applied in the follerwmg order: (1) assessment; (2) restitution; (3) Sine principal; (4) cost of
prosecution; (5) interest; (6) penalties 2 principal; (4)
Payment of the total fine and other criminal monetary penalties shall be due as follows:
A [x]in full immediately; or
B (s diately, bal due (in dance with C, D, or E); or
C (] not later then ; or )

D ﬂmmtﬂhnmtocomm;nud: m«mgg:dm;m 'I_nthews\tﬁx&:nt?rselmwof? :hnl]
rmlnutm is no jor commencement of supuv 2 on of
pursue collec! ofthgo:mo\mdug,nmsnshallreq lmn. ?xo propriat

uest the coun to cstablish PP 3
E [Jin installments of $ over a period of year(s) to commence days after the dne of this judgment.
The defendant will receive credit for eil payments previously made toward any criminal y penalties imposed
Special instructions ding the p of eriminal Y penalties:

{1 Joint and Several

U The defendant shalt pay the costs of prosecution.
[} The defendant shall pay the following court cost(s):

0 The dofendant shall forfeit the defendant's interest in the following property to the United Statee:

Unleuth-eouﬂhuexp{enly oﬂurvnumdw a.xfdnu mpomlpmod

‘&mll wbemadc xm(! wmi‘:‘ﬂnnfmdmwm ﬂ Snml)lnrkt
Court, x

citl Deplnmeac, 300 South 4th Street, Minneapolis, Minnesots 554,
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Defendant; STEPHEN TIARKS o]
Case Number: 98-137(1 1)(DSD/AJB) Judgment-Page 7 of 7
STATEMENT OF REASONS
(0 "The court adopts the factual findings and guideline spplication in the p Teport,
OR
{x] The court)lz.dopv: the factual findings and guideline application in the pr report except (sec attachment if

See attachment

Guideline Range Determined by the Court:
Total Offense Level: 31.
Cnmmn.l Hintory Category: 1.
Imprisorment Range: 108 to 135 months
Supervised Relcase Range: 3 to § years
Fine Range: 515,000 to $4,000,000
{x] Fine waived or below the guideline range because of inability to pay.
Total Amount of Restitution: $

Rutmmon is nol ordered because the complication and prolongation of the sentencing process from
vsek 366§(d) a restitution order outweighs the need to m\nde restitution to any v:cgms, pursuant to P!

{] For offenses committed oo or after September 13, 1994 but before that require the total

amount of Joss'to be stated, pursuant to npt:n 1094, 110, HOA. IISAof'htlels restitution is not
because the economic circurnstances for the payment of’ any amount of

restitution order, and do not allow for the guymmt of any or some potuon of a reshitution order in the

foreseeable future under any of pay

{1 Partial restitution is ordered for the following reason(s):

1] Themmxsmmthegmd-hnermga, mgcdoumtuceed%munmmdthocounﬁndsnonm
to depart from the sentencs called for by application of the guidelines.

OR
0 Ehﬁosmtm is wnhm the guideline range, that range exceeds 24 months, and the sentence is imposed for the
wing reasons
OR

[x]  The sentence departs from the guideline range
[} upon motion of the government, as a result of defendant's sut ial
L‘ﬂfor the following reasons: Substantial assi [ nce below the applicable guideline range.

ects soriousness of offense and affords adequate d to ] and p the public
against forther orimes of the defendant. -
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DEFENDANT: STEPHEN TIARKS
CRIMINAL NO.  98-137(11}DSD/AJB)

APPLICATION OF GUIDELINES TO FACTS

The court adopts the Guideline calculations contained in the presentence report to
which there is no objection. Defendant has objected to paragraph 79 of the report, which
relates that defendant was a minor participant in the instant offense and affords a two level
reduction in the total offense level. Defendant contends that he is a minimal participant in
the instant offense and.should be eligible for a 4-level reduction in the total offense level,

~ Guideline Section 381.2 provides that if a defendant is a minimal participant in any
criminal activity, his offense level should be decreased by 4 levels; if a minor participant
the offense leve! should be decreased by 2 levels; and in cases falling in between the
offense level should be decreased by 3 levels. Defendant contends he was a minimal
participant and should be eligible for a 4-level reduction because he was not involved in
the planning of the conspiracy and was not in communication with the majority of his co-
defendants. Defendant contends his role essentially was as a courler,

. As detailed in the pr t investigation report, however, defendant and co-
defendant Barber agreed to accept packages of drugs for co-defendants Villanusva and
Monroy. Further, defendant agreed to transport a large load of methamphetamine from
California to Minnesota. While it is true that defendant was a minor player in this drug
conspiracy, his invol it was more ive than simply acting as a courier for one
shipment of drugs. The court therefore finds that a two-level reduction for being a minor
player is appropriate in this case.

In his position paper, defendant also maintains that a 2 leve! reduction is warranted
pursuant to Guideline Section 2D1.1, application note 14. This provision provides that
-where the amount of the controlled substance for which the defendant is accountable
resyits in a base offense level greater than 36 and the court finds this offense level to over-
represent the defendant’s culpability in the criminal activity, the court may depart downward
to level 36 if the defendant qualifies for a mitigating role adjustment under Guideline -
Section 3B1.2. Although, as just discussed, defendant was a minor participantin this drug
conspiracy, the court finds that the offense level of 38 does not over-represent the
defendant's culpablity.  Defendant is responsibie for the 16 kilograms of
methamphetamine he sttempted to bring into Minnesota. This represents one of the
largest, if not the largest, seizure of this type of drug in this state's history. The court finds
that a 2 level departure to level 36 is not warranted in this case.

The court notes that the defendant Is subject to a 120 month statutory minimum;
however, because the court finds that defendant meets the criteria set forth in Guideiine
Section 5C1.2, Limitation on Applicability of Statutory Minimum Sentences in Certain
Cases, the court may impose a t in d with the applicable guidelines
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without regard for any statutory minimum sentence for Imprisonment and supervised
release.

Further, the govemment has made a motion for downward departure pursuant to
Guideline Section 5K1.1 and 18 U.S.C. § 3553(e) due to the substantial assistance
defendant has provided to authorities. The govemment has indicated that defendant has
fully cooperated with law enforcement officers and provided truthful and reliable
information. Defendant's cooperation is outlined in a letter filed by the government under
seal, which shall remain under seal for the protection of defendant and his family. Based
on the information provided by the government, the court agrees that defendant has
cooperated with law enforcemant officers since the time of his arrest and has provided

bstantial assi The court therefore grants the government's motion for downward
departure, and may depart beiow the mandatory minimum sentence and Guidelines range
in this case.

Defendant aiso moves for a downward departure pursuant to Guidefine Section
5K2.0 on the grounds that: 1) due to defendant's strong ties to his family and community,
employment history, lack of criminal record, no prior distribution of drugs, and brief and
limited involvernent with the co-defendants, the commission of this offense amounts to
aberrant behavior; and 2) defendant has engaged in substantial efforts toward
rehabiltation and treatment. Defendant conténds these factors are mitigating
circumstances of a kind not taken into consideration by the S cing Ci isgion in
formulating the Guidelines that take this case out of the "heartland" of cases coverad by
the Guidelines and should result in a sentence different from that prescribed.

The court has reviewed the lengthy § 5K2.0 motion submitted by defendant's
counsel and the many letters of support submitied by family, friends, and acquaintances
of defendant. The court need not rely on defendant's § 5K2.0 motion, however, because
It has granted the government's motion for downward departure based on substantial
“assistance pursuant to § 5K1.1 and 18 U.S.C. § 3553(e). Accordingly, the court neither
grajtts nor denies defendant's motion for downward departure pursuant to § 5K2.0.
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United States District‘Coun

Distriet of Minnesota
UNITED STATES OF AMERICA JUDOMENT IN A CRIMINAL CASE
v. ©On or A 1. 1987
ALECIA COLMENARES o e 82
Tarry Hegna
Defendant’s Attorney
THE DEFENDANT:
gl plumd guilty 1o count: 1 of the Indictment.
8] ded nolo o e Which was sccepted by the court.
n waa found guilty on count(e) _ after a plea of not guilty.
ply, the daf is agjudy d guitty of such ‘count(s), which Involves the following oﬁemn
Date Offense Count
Titie & Seetion RNzgurs of Offense Congluded
21 USC 848 & 841{a}(1) Narooties Unknown-10/28/99 1
and {b}{1KA)
The defend is d ided in pages 2 through §_ of this The ]

pursuant to the Sentencing Reform AM of 1984,

{] The defandant has been found not guilty on counts(s) ___ and is discharged as to such count(s).
(V] Counts 2 and 8 of the Indictment ars dismissed on the motion of the United States.

Special Assessiment Amount 9100 in full and immediately.

T IS FURTHER ORDERED that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or maiiing address until all fines, restitution, costs, and special

assessments imposed by this judgment are tully paid.
Dafendant’s Soc. Sec. No.: h September 5, 2000

Defendant’s Date of Birth: of imposition of Judgment
Defendant’a USM No.: . '
Detendant’s Residence

Defendant’s Malling Address;

ANN D. MONTGOMERY, United States District Judge
NMS‘.ED“P’LIJ“ 2000 : ;H.' ’:::‘ hhi ":'m“l Name & Tite of Judicial Officer

L = P
483
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CASE NUMBER: 99-351(10HADM/AJB) = Judgmem - Poge 3 of §
DEFENDANT: ALECIA COLMENARES
IMPRISONMENT
The det is hereby to the custody of the United States Bursau of Prisons to be imprisoned

for a total term of 24 months.

The court makes the follawing recommendations to the Bursau of Prisons:
i d thet defendant be | in a facliity in Caiifornia or as close to her family as

Ris
possible.

) The detsndant Is remanded to the custody of the United States Marshal.

The defendant shall surrender 1o the United States Marahai for this district.
[} «t__on___.
[ ] a2 notified by the United States Marshal,

The dafendant shall surrender for service of sentence st the institution designated by the Bureau of Prisons:
{]1befors _on ___.

{ ) as notified by the United States Marshal.

{ ) as notified by the Probation or Pretrisl Services Officer,

“ RETURN

I have exscuted this judgment as follows:

. - on ) w

. With 2 cartified copy of this judgment.

UNITED STATES MARSHAL

Deputy U.S, Marshal
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CASE NUMBER: 99-351(10)(ADM/AJB) Judgment -
DEPENDANT: ALECIA COLMENARES fed of 5

SUPERVISED RELEASE

Upon relesse from fi the def shall be on sup relasne for a term of 3 years.

The dnﬂcnd.m shall report to the pmhnhn offios in the district to which the defondant is releassd within 72 hours of relesss
the custody of the Bureau of Prisons.

The defsndant shall not cammit -norﬁu fodersl, state, o7 ilocal crime,
The defandant shall not lllegally possass & conuolled substance.

For on or sfter 13.7884:

The defendant shall refrain from any unlawfid uss of 2 The shall submit to one drug tast within
15 days of releass from imprisonment and st lesst two periodic drug tests thereafter, as directed by the probation officer,

8] ‘The sbave drug tasting condlion is suspended based on the court's determination that the defendant poses a low risk
of future substance abuse. (Check if applicable.}

4} The detendant shall not posssss » firearm as defined In 18 U.5.C. § 921, (Check it applicable).
¥ this judgment imposes a fine or a restitution obligation, It shall be & condition of supervised ralease that the deferidant pay sny
with the

such fine or restitution that remainy wlldnmmmmrd‘wmﬂ supervised releass in accordance
Schedule of Payments set forth in the Criminal A ities shoet of this jud,

The defendant shall comply with the atandard conditions that have bsen adopted by this court {set forth befow). The defendant
shall also comply with the additional conditions on the attached. page {if indicated below).

STANDARD CONDITIONS OF SUPERVISION
17 mMmMnmhwowMﬁmwmmdhumuprMmdﬁnn
2)  the defendant shall report to the probation officer and shall submit a truthful and complete written raport within the first
five days of each month;
3 mwmmmwmmﬂy-ﬂmhyvuwmmﬁwlmMowmwﬂmﬂmmbiﬁmman
4) the defendant shall support his or her dependants and meet other family
B \h-M-Manwmmwn-bmeuewnwu*uumbvhpwh-ﬁwdﬁ"mm treining or

scosptable re

8 vwmm-nﬁlmﬁhhummmdmmulamm-hmlmﬂumuam

7} the defendant shall refrain from excessive use of slachol,

8 \NMwmtmdlmtmldmm!mdhdwhumnlmuvm used, distributed, or sdministered;

9! the defendant shall not sssociate with any persons engaged In criminel activity, snd shall not associate with sny person
convicted of a felony unless granted 1o do so by the officer;

10} the def shall permit a mwﬂunmmovhanmﬂm--mudmmﬁ“m

ion of any d ob d in plain view of the probation officer;

11) the defendant shall notify the probation officer within seventy-two hours of being arrested or questioned by & law
enforcemant officer;

12} the defendant shall not enter inte any agresment to act as an informer or a special agent of » law enfercemant agancy
‘without the parmission of the court:

131 as directad by the probation afficer, the defendant shail notify third parties of riska that mey be cccasioned by the
dsfendant’s oriminal record or personal hhwry of characteristics, and shall pmnk the probation officer 1o make such
notifications and to confim the d 's with auch
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CASE NUMBER: 99-351(10)(ADM/AJB) Jodgment - Puge & of §
DEFENDANT: ALECIA COLMENARES

SPECIAL CONDITIONS OF SUPERVISION

1. The defendant shail participate in a program for drug and alcoho! abuse at the direction of the
probation officer. That program may include testing and inpatient or outpatient treatment,
counseling, or a support group. .

2. The defendant shall be requried to undergo mandatory drug testing as set forth by 18 U.S.C.
§53663(a) and 3583(d),

3. The defendant shall participate In a psychological/psychi ling or "t program, as
approved and dirocted by the probation officer,

4. The defendant shall refrain from possessing a firearm, destructive device, or other dangerous
weapon,
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_CASE NUMBER: 99-351(10{ADM/AJB) Jud ~PageS of §
DEFENDANT: ALECIA COLMENARES e hee
STATEMENT OF REASONS
[#] The court adopts the tactual findings and guidali in the report,
OR
(] The court adopts the factual findings and g inthe p report except (ue

attachment, if necessary):

Guideline Rsnge Determined by the Court:
Total Otfense Level: 27
Criminal History Category: 1
Imprisonment Range: 2Q_to 87 momths
Supervised Release Range: 3 to § years
Fina Range:$_12,500 to $.4.000,000
(/] Fine is waived or is below the guideiine range, because of inability to pay.
Total Amount of Restitution: §.

{1 Full restitution is not omm tha ion and prol of the process
resulting from the fashiond arder ',‘ the need to provids restitution to any
vietims, pursuant 10 18 U. s.c. ! 3883(d).

[] For offenses that require the total amount of loss to be stated, pursuant to cn;:mu 108A, 110,
110A, end 113A of Title 18, restitution is not ordered b the of the
defendant do not allow for the payment of any amount of a restitution order and do not allow for the
paymient of any or some portion of a restitution order in the foreseeable future under sny reasonable
schedule of payments.

[1 Parual restitution is ordered for the foliowing reasonts!.

[ The sentence is within the guideline range, that range doas not exceed 24 manths, and the court finds no
unon 0 depart from the sentence callad for by application of the guidelines.
OR

{1 The sentence is within the guideline range, that rangs excesds 24 months, and the sentence is impossd
for the follawing reasons(s):

OR

/] The sentence departs from the guidaline range:

] upon motion of the govarnment. as s result of di . pursuent to 85k7.1.

[} for the following specific ressonis):
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PR

United States District Court
District of Minnesots

UNITED STATES OF AMERICA JUDGMENT IN A CRIMINAL CASE

v. (Roi Offenses C. On or After 1, 1987
HEATHER ANN GENZ Cose Number: 2335 1(NADM/AI

Peter Wold and Bruce Hanley

Datendant’s Attorney
THE DEFENDANT:

(4] pleaded guilty to count: 1 of the Indictment.
8] i nolo dere to — which was accepted by the court.
8] was found guilty on count(s} nfm a plea of not guilty.
A dingly, the d dant is adjud d guiity of such it(s), which involves the following offenzes:

Date Offense Count
Thtle & Section HNature of Offensy
21 USC 35841(a}1) snd Narcotles Unknown-10/28/99 1
{bH1HA} and 848
The dofsndant is sentenced as provided in pages 2 through & of this judg The is imposed

pursuant to the Sentencing Reform Act of 1984,

11 The dafer;dn‘nt has been found not guilty on counts(s) ___ and Is discharged as to such count(s).
) Counts 4 and 8 of the Indictment are dismissed on the motion of the United States.

Special Assesament Amount  $.30Q in full and immediataly.

IT IS FURTHER ORDERED that the defendant shall notify the United States Attorney for this district within
30 days of anv change of neme, residence, or mailing address until ofl ﬂm, restitution, cuctu. and special
by this jud are fulty pud
Defendant’s Soc. Sec. No.!
Defendant’s Date of Birth:
Datendant’s USM No.:

Defendant’s Rasidence Address:
Signature of Jidicial Officer
o.f.nag.E-'yTn Addun " _ANND. MONTGO United States District Ji
. Name & Tide of Judicial Officer

Red _____ Amunwvhi-h-ﬂ(:l
. Feorcis L. Dosal, of the tecord in my custody. .

i Deputy Clerk 7 Date
(Jz-& .
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Au.dave inaw Sisg Sumes oo iy o
CASE NUMBER: 98-351(9)(ADM/AJBY Judgneot ~Page 2 of $
DEFENDANT: HEATHER ANN GENZ
IMPRISONMENT
The def: nd is hereby d to the custody of the United States Buresu of Prisons to be imprisoned

for a total term of 24 months.

1 The court makes the following Trecommendations to the Bureau of Prisons:
It Is recommaendad that dsfendant be placed In the Intensive Confirement Center Program and the
Comprehansive Drug Abuss Program. .

8] The dstendant is remanded 1o the custody of the United States Marshal.

{1 The defendant shall surrender to the Unitad States Marshal fer this district.
[Je__on___.
{ a3 notifisd by the United States Marsha!,

ion desi d by the Bureau of Prisons:

[l  The defendant shell surrender for service of atthei
t) before _on_.
[} us notified by the United States Marshal.
1) as notified by the Probation or Pretrial Services Officer.

RETURN

1 have sxecuted this judgment as follows:

Defes livered on to

a , with a cartified copy of this judgment.

UNITED STATES MARSHAL

Deputy U.S. Marshat
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AU 2408 (Rev. Iheet 3 - 19ad
CASE NUMBER: 99-351({9){ADM/AJB) Judgment - Page 3 of 5
DEFENDANT: HEATMER ANN QENZ
SUPERVISED RELEASE
Upon releass from i shall be on supsrvised reissss for » term of 5 yaars.

The detendent shall report te the probation affice in the district to which the defendant is reloased within 72 hours of raleass
from the custody of the Bureau of Prisons. -

The gefendant shall not commit anothar faderal, state, or locel crims.
The defendant shall not flisgally possess & controllad substance.

For offanses commitred on or after September 13,1934:

The defendant shail refrain from any uniawtul use of 2 The shall submit to one drug test within
18 days of ralense from -mprlunm.nr and at least two pericdic drug tests thereaftsr, as directed by the probation officer.

[} The abovs drug testing condition Is suspanded based on the court's determination that the defandant poses & low risk
of future substance abuss. (Check if spplicable.)

L g} The defendant shall not passess a firsarm as defined in 18 U.S.C. § 921, (Check i spplicable),

I this judgment imposes & fine or a restitution obligation, it shall be & condition of supsrvised release that the defendant Pay any
such fine or restitution that remains unpaid at the commencemar of the term of supsrvised release in accordance with the
Schedide of Payments set forth in the Criminal Monetary Penalties sheet of this Judgment.

The defendant shatl comply with the standard conditions thst hava besn adopted by this court {set forth belowl. The defendant
shall slso camply with the additions! conditions on the attached page (if indicatad belowl.

STANDARD CONDITIONS OF SUPERVISION
1) the defendam shall not laave the judiclal district without permission of the court or probetion officer;
2 hd'ﬁﬂdmsh-nnpmnﬂnwobnwnoﬂlwwwwumlmmwcmwmmnvminmﬁm
fiva days of sach rhonth;
3} the defendant shall answer truthiully ail inquiries by the mbﬂlon officer and follow instructions of the pvobmm officar;
&) “the defendant shall support his or her dependants and mest other family
§)  the defandant shall work regulary =t s lawtul occupation uniess sxcused by the prohdm stficer for schooling, training or
other rassons;
6t d shall notify the jon officer ten days prior to any changs in residencs ar employment:
n lhld'hﬂdmshdlnﬁmhmumdwmdﬂuhd
8] the dafendent shafl not frequent piaces whers controlied subatances are lllagally soid, used, distributed, or administared;
9) mm-ﬁ.ﬂmm.mmwmmmwhmam and shall not sssociate with any person

convicted of a felony unless granted 10 do 30 by the
10) ummm-np.m.mum antevMMrmorrmnunmlhnm- or sisawhere and shall permit
of d In plsin view of the probation officer;
11), the lh-ll netity the pi officer within seventy-two hours of being srrested or questioned by a lsw
enforcemant officer;

12} the defendant shall not enter into any agresmant to act as an informar or & special agent of 3 law snforoement agency
without the permission of the court;

13} as directsd by the probation officer, the dafendant shall notify third parties of risks that mey be eccuslomd by the
defendant’s criminal record or pmn-l hmow ©or charactaristics, snd shall permit ﬂn probation officer to make sush
notifications and to confirm the with such
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et s
CASE NUMBER: 99-351(8)(ADM/AJB) - Judgmont -Page 4 of §
DEFENDANT: HEATHER ANN GENZ

~

SPECIAL CONDITIONS OF SUPERVISION

The defendant shall not any or other dang ap

The defendant shall participate in & program for drug abuse at the direction of the probation officer.
That program may inciuds testing and/or inpatient or ent tr . ling, or a support
group,

The defendant shall undergo mandatory drug testing as set forth by 18 U.S.C. §§3563(a) and
38683(d).
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CASE NUMBER: 99-361{8}{ADM/AJB} Judgmont -Page § of 5
DEFENDANT: MEATHER ANN GENZ
STATEMENT OF REASONS
i) The coun adopts the factual findings snd i ication in the pr report,
OR

[] The court edopts the factual findings and guideline application in the presentence report excapt (ses
sttachment, if necessery):

Guideline Range Determined by the Court:
Total Offense Level: 29
Crirnine! History Category: ]
Imprisonment Range: 87 to_108 meonths
Supervised Release Range: §_to__years
Fine Range:$_15,000_to $.4,000,000
¥} Fine is waived or is below the guidsline range, because of inability to pay.
Total Amount ot Restitution: ¢,

{) Fult restitution is not ordered because the plication and prolongat the ing process
resulting from the ofa order oL ighs the need to provide restitution to any
victims, pursuant to 18 U.8.C. § 3863(d).

[} For offenses that require the total amount of loss to be stated, pursuant to Chapters 109A. 110,
110A, and 113A of Title 18, restitution is not ordered because the economic circumstances of the
detandant do not sllow for the payment of any amount of a restitution order and do not allow for the
paymaent of any or some portion of s restitution order in the foresseable future under sny reasonable
schedule of payments.

[ 1 Parisf restitution Is ordered for the fa"owlng‘ reason(s).
{? The sentence is within the guideline rangs, that range does not exceed 24 months, and the court finds no
reason to depart from the sentence called for by application of the guidefines.
: OR ’
[1 The sentence is within the guideline range, that rangs exceeds 24 months, and the sentence is imposed
for the following reasons(s}:
OR
[v) Ths ssntence departs from the guideline range:

s sub i to §5k1.1,

[#] upon metion of the g as & result of def

{1 for the following specific reason(s):

TOTAL P.S6
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July 19, 2002

The Honorable James M. Rosenbaum
Chief Judge

United States District Court

for the District of Minnesota

300 South Fourth Street, Suite 15E
Minneapolis, MN 55415

Dear Judge Rosenbaum:

Thank you for forwarding by telefax a copy of your June 6, 2002 letter and attachments
thereto, respondmg to my letter of May 22, 2002. Our effort to locate the original FedEx
[ but preliminary information indicates that it may have been directed to
my personal office, rather Lhan the Committee on the Judiciary or the Subcommittee on Crime,
Terrorism, and Homeland Security. I appreciate the assistance provided by your Chambers in
providing the Subcommittee with replacement copies of the original material.

The Subcommittee acknowledges receipt of the following Judgment and Commitment
Orders:

Vimalam Hamilton Delaney (99-Cr-51 (010)(JMR)) which we assume
corresponds with the “VHD” designation in your written statement to the
Subcommittee at page 6.

Heather Ann Genz (99-351(9)ADM/AJB) which we assume corresponds with the
“HAG” designation in your written to the Sut ittee at page 6-7.

Stephen Tiarks (98-137(1)YDSD/AJB)) which we assume corresponds with the
“ST” designation in your written to the Subcc ittee at page 7.
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The Honorable James M. Rosenbaum
July 19, 2002
Page 2 of 3

Maria Gudalupe Avalos (98-137(12)(DSD/AJB)) which we assume corresponds
with the “MGA” designation in your written to the Sub ittee at
page 8.'

Alecia Colmenares (99-351-(10)ADM/AJB)) which we assume corresponds with
the “AC” designation in your written statement to the Subcommittee at page 8.

Eliseo Rodrigo Romo (CR03-95-52) which we assume corresponds with the
“ERR?” designation in your written 1o the Sut ittee at page 9.

Joel Arellano Plateado (00-Cr-327(01)(JMR)) which we assume corresponds with
the “JAP” designation in your written to the Subcc ittee at page 9.

Reut Bustos-Hernandez (01-201(2)(DSD/JMM)) which we assume corresponds
with the “RBH” designation in your written to the Sub ittee at
page 10.

Fernando Dwayne Davis (4:95 Cr00103-001) which we assume corresponds with
the “FDD” designation in your written statement to the Subcommittee at page 10.

If the Subcommittee’s assumptions are incorrect in any of these matters, please inform the
Subcommittee promptly.

With respect to the remaining designations from your written statement: “JMC” (page 5);
“MLV” (page 6); “DLL” (page 8); “RCK” (page 9); “EPR” (page 10), please provide the
Subcommittee with the full case name and case number, as well as the status of each case. On
May 14, 2002 you indicated that “MLV” was scheduled to be sentenced by you “in the next few
weeks” (page 6), if he has now been sentenced, please provide the Subcommittee with a copy of
his Judgement and Commitment Order, and those for any others which are now available.

I understand and respect the confidential nature of Pre-Sentence Reports (as evidenced by
my agreement that you need not have initially disclosed non-public information in responding to
the Subcommittee), however trials, guilty pleas, and sentencing proceedings are public. The
Orders which you provided set forth the total offense conduct, but do not recite either the base

! The information contained in this order does not appear to correspond to the deseription
in your prepared statement concerning the offense level, criminal history, or guideline range. We
point this out in the event that you may have unintentionally provided the subcommittee with the
incorrect order.
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The Honorable James M. Rosenbaum
July 19, 2002
Page 3 of 3

offense level (reflecting the amount of drugs), the basis for, or the fact of, adjustments for
acceptance of responsibility, role in the offense, etc. Yet, these matters were repeatedly
referenced by you in your prepared stat to the Subcc i and they are matters which
are routinely contested, argued, and decided publicly at the sentencing hearing. Accordingly, I
must ask that you provide all of the publicly available information which [ requested in my letter
of May 22, 2002 and we agreed upon during our telephone conversation following your receipt of
that letter.

Further, in the case of United States v. Joel Arellano Plateado, (00-CR-327(01)(JMR)),
the Order recites that you departed below the guideline range “for the reasons set forth at the
hearing.” Please provide the Subcommittee with the reasons for the departure. Iam making
every effort to comply with your request to me that we avoid insisting upon the production of the
actual p reports (d to which the Congress is entitled in the fulfillment of it
oversight responsibilities).

Your prompt attention this matter is greatly appreciated. Please respond to the
Subcommittee on Crime, Terrorism, and Homeland Security at 207 Cannon House Office
Building, Washington, D.C. 20525. Should you have any questions, please contact Sean P.
McLaughlin, Counsel to the Subcommittee at 202-225-3926.

Sincerely,

Lamar Smith

Chairman

Subcommittee on Crime, Terrorism,
and Homeland Security

c: The Honorable Robert C. Scott



112

UNITED STATES DISTRICT COURT

DISTRICT OF MINNESOTA

CHAMBERS
JAMES M. ROSENBAUM
CHIEF JUDGE
UNITED STATES DISTRICT COURT
300 SOUTH FOURTH STREET, SUITE 15E
MINNEAPOLIS, MINNESOTA 55418
IMROSENBAUM@MNO. USCOURTS.GOV
(812) 664-5050

August 9, 2002

Honorable Lamar S. Smith
Chairman, Subcommittee on Crime
House Judiciary Committee

207 Cannon House Office Building
Washington, D.C. 20515

Attn: Jay Apperson

Dear Mr. Chairman:

Thank you for your letter of July 19, 2002, requesting further
additional information apparently relating to my testimony given on
May 14, 2002. I hope the information below is of help to you.

Your first request is for full case names, file numbers, and
the status of each case for those examples I provided which did not
have Judgment and Commitment Orders as of the date of my last
correspondence. They are as follows:

. JgMC: This case is entitled United States of America v.
Juan Mata-Chavez, 02-CR-89(RHK/JMM). The defendant has
pled guilty and is still awaiting sentence.

. MLV: This case is entitled United States of America v.
Miguel Angel Larios-Verduzco, 01-CR-28 (02} (JMR/FLN). The
defendant was found guilty at trial and was sentenced on
June 13, 2002. The Judgment and Commitment Order is

enclosed.
. DLL: This case is entitled United States of America v.
Demetrio Lopez Longoria, 00-CR-355 (04) (IMR/RLE). The

defendant has pled guilty and is still awaiting sentence.

. RCK: This case is entitled United States of America v.
Raymond Chege Kimani, 01-CR-291(JMR/FLN). The defendant
has pled guilty and is still awaiting sentence.

. EPR: This case is entitled United States of America v.
Eduardo Pelayo-Ruelas, 01-CR-228(01) (JMR/FLN). The

defendant was found guilty at trial and was sentenced on
August 2, 2002. The Judgment and Commitment Order is
enclosed.
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Your second request is for “all of the publicly available
information” that you previously requested. You are correct in
noting that trials, guilty pleas, and sentencing proceedinga are
generally public. But transcripts of these proceedings are not
prepared unless specifically requested. Therefore, I respectfully
suggest that you specify the transcripts you require, and if they
have been prepared, reguest copies from the court reporters who
took the relevant proceedings. (You may request transcripts of any

public hearings held before me from my court reporter, (ENIENEND
GMENS Her telephone number is*) This should give
you access to whatever information you may wish from the records of
these public proceedings.

Again, as you know, I am -- and remain -- happy to provide the
Subcommittee such assistance as I am able to provide. On the other
hand, I again emphasize that some of those defendants about whom I
gave testimony may have provided certain information or cooperated
with the United States in other criminal and investigative matters.
This kind of work can be extremely dangerous to the cooperating
individuals and their families. This information may be available
as part to the Pre-Sentence Investigations or Reports. With this
in mind, I know you understand my great concern about publicly
cross-correlating my testimony with any additional information you
compile.

Finally, may I reemphasize my suggestion, extended during our
chat, to accompany you, or any Member you may wish to invite to
join us, on a visit to any Federal Correctional Institution you
select? I know that meeting and discussing sentencing with those
who know it most intimately would provide a further insight into
the workings of the Sentencing Guidelines system. I believe you
would find it especially enlightening respecting those considered
to be “minimal” or “minor” participants, as to whom the pending
Guideline modification and proposed statute pertains. In wmy
experience, sentencing is one thing when considered in the
abstract, and quite another when seen in the context of a whole
human being.
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I hope this material is responsive to your inquiry and helpful
in your important work.

Very truly yours,

\\Efyes M. Rosenbaum

Enclosures:
Judgment and Commitment Orders
Court Files: 01-CR-228(02) and 01-CR-228(01)
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AQ 2458 {Rev. 8/96) Shest 1 - Judgment in a Criminat Case
. United States District Court

District of Minnesota
UNITED STATES OF AMERICA JUDGMENT IN A CRIMINAL CASE
V. {For Offenses Committed On or After November 1, 1987)
MIGUEL ANGEL LARIOS-VERDUZCO Caso Number:  01-CR:228(JMR)
Robert Miller
Defendant's Attorney

THE DEFENDANT:

[1 pleaded guilty to count(s): __.
[1 pleaded nolo contendere to counts(s) ___ which was accepted by the court.
4] was found guilty on Counts 1and 2 of the Indictment after a piea of not guilty.
Accordingly, the defendant is adjudged guilty of such count(s), which involves the following offensas:

Count
Title & Section Nature of Offense Nunber(s)
211U.8.C. §§ 846 and Conspiracy to distribute methamphetamine 1 :
841 (b){1Xa)
21U.S.C. §841(b)1)a)and P ion of methamp mine 2
18US.C.§2

The defendant is sentenced as provided in pages 2 through 4_of this judgment. The sentence is imposed
pursuant to the Sentencing Reform Act of 1984,

{1 The defendant has been found nat guilty on counts(s) __ and is discharged as to such count(s).
{1 Count(s) __ (is)(are) dismissed on the motion of the United States.

Special Assessment Amount: $200_in full and immediately.

IT IS FURTHER ORDERED that the defendant shalf notify the United States Attorney for this district within 30
days of any change of name, residence, or mailing address until all fines, restitution, costs, and special assessments
impased by this judgment are fully paid.
Defendant's Soc. Sec.

Defendant’s Date of Bi
Defendant's USM No.

June 13, 2002
Date of pnposition of Judgment

Defendant's Residence Address:

Defendant’s Mailing Address:

Signature of Judicial Officer

JAMES M. ROSENBAUM, Chief United States District
Filed: A true copy in 4 ‘sheet(s)

— Judge
Richard D. Sletten, Clerk of the in_my custody. Name & Title of Judicial Officer
Judgment Entd Certified __) —¢.
Daputy Clerk by x [
; / 7, v~

Date
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CASE NUMBER: 01-C5-228 Judgmeat - Page 2 of 4
DEFENDANT: MIGUEL ANGEL LARIOS-VERDUZCO
f

IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned for a

total term of 120 months . Defendant shall receive credit for time served.

v

The court makes the folfowing recommendations to the Bureau of Prisons;

The Courtr that the be zfforded the epportunity to participate in the 500 hour Drug Abuse
Program. R

The defendant is remanded to the custody of the United States Marshal,

The defendant shall surrender to the Uinited States Marshal far this district.
lat__on__.
[] as notified by the United States Marshal.

The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons:
[1before _on ___

{ ] as notified by the United States Marshal.

{ ] as notified by the Probation or Pretrial Services Officer.

RETURN

I have executed this judgment as fotiows:

D on, o

, with a certified copy of this judgment.

UNITED STATES MARSHAL

By

Deputy U.S. Marshat
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AC 2458 (Rev. 8/96) Sheet 3 - Supervised Release
CASE NUMBER: 01-C5-228

DEFENDANT: MIGUEL ANGEL LARIOS-VERDUZCO

Judgment - Page 3 of 4

SUPERVISED RELEASE

Upon releass from imprisonment, the defendant shafl be on supervised release for a tarm of 5 years .

The defendant shall report o the probation office in the district to which the defendant is released within 72 hours of ralease from the
custody of the Bureau of Prisons.

The defendant shall not commit another fedaral, state, or local crime.
The defendant shall not illegally possess a controiled substance,
For offenses committed on or after September 13,1994:

The defendanit shall refrain from any uniawful use of a shall submit to one drug test within 15
days of release from imprisonment and at least two pericdic drug tests thereaﬂer as directed by the probation officer.

I The above drug testing condition is suspended based on the cour's determination that the defendant poses a low nsk of
future substance abuse. (Check if applicabie.)

[C4) The defendant shall not possess a firearm as defined in 18 U.S.C. § 921. (Check if applicable).
If this judgment imposes a fine or a restit ion, it shall be a ition of ised release that the defendant pay any such

fine or restitution that remains unpaid at the commencement of the term of supervlsed release in accordance with the Schedule of
Payments set forth in the Criminal Monetary Penalties sheet of this judgment.

The defendant shafl comply with the standard conditions that have been adopted by this court (set forth below). The defendant shall
also camply with the additional conditions on the attached page (if indicatad below).

STANDARD CONDITIONS OF SUPERVISION

1)  the defendant shail not leave the judicial district without permission of the court or probation officer;

2)  the defendant shall report to the probation officer and shall submit a truthful and compiete written report within the first five days
of sach month;

3)  the defendant shall answer truthfully all inquiries by the probation officer and follow instructions of the probation officer:

4)  the defendant shall support his or her dependants and meet other famity responsibilities;

5)  the defendant shall work regularly at a lawful occupation unless excused by the probation officer for schooling, training or other
acceptable reasons;

§) the shall notify the officer ten days prior to any change in residence or employmant;

7) the defendant shail refrain from excessive use of aicohol;

8)  the defendant shall not frequent places where controlied substances are illegally soid, used, distributed, or administered;

8)  the defendant shail not associate with any persons engaged in criminal activity, and shall not associate with any person convicted
of a felony uniess granted ission o do so by the officer;

10) the defendant shail permit a probation officer to visit home or her at an time a home or eisewhera and shail penmit confiscation of
any contraband observed in plain view of the probation officer;

11) the shall notify the officer within ity-two hours of being arested or questioned by a law enforcement
officer;

12) the defendant shall not enter into any agreement to act as an informer or a special agent of a law enforcement agency without
the permission of the court;

13) as directed by the probation officer, the defendant shat notify third parties of risks that may be occasioned by the defendant's
criminal record or personal history or charactenistics, and shall permit the probation officer to make such notifications and to
confirm the defendant's with such
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CASE NUMBER: 01-Cs-228 Judgement - Page ¢ of 4
DEFENDANT: MIGUEL ANGEL LARIOS-VERDUZCO

STATEMENT OF REASONS

{1 The court adopts the factual findings and guideline application in the presentence repart,

OR

[v] The court adopts the factuai findings and guideline application in the presentence report except as stated at the hearing.

Guideline Range Determined by the Court:

Total Offense Level: 32

Criminal History Category: 1

Imprisonment Range: 121 to 151 months

Supervised Release Range: 3 to 5 _years

Fine Range:$ 17,500 to $ 4,000,000

[v] Fine is waived or is below the guideline range, because of inability to pay.
Total Amount of Restitution: $_

11

8|

Full restitution is not ordered because the complication and prolongation of the sentencing process resulting
from the fashioning of a restitution order outweighs the need to provide restitution to any victims, pursuant to
18 U.S.C. § 3663(d). \
For offenses that require the total amount of foss ta be stated, pursuant to Chapters 109A, 110, 110A, and
113A of Title 18, restitution is not ordered because the economic circumstances of the defendant do nat allow
for the payment of any amount of a rastitution order and do not allow for the payment of any or some portion of
a restitution order in the foreseeable future under any reasonable schedule of payments.

Partial restitution is ordered for the following reason(s).

The sentence is within the guideline range, that range does not exceed 24 months, and the court finds no reason to
depart from the sentence called for by application of the guidetines.

OR

The sentence is within the guideline range, that range exceads 24 months, and the sentence is imposed for the
following reasons(s):

OR

[v] The sentence departs from the guideline range:

{1

upon motion of the government, as a resuit of defendant's substantial assistance.

[v] for the reasons set forth at the hearing.
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AQ 2458 (Rev. 8/96) Sheet 1. Judgment In a Criminal Case

United States District Court

District of Minnesota

UNITED STATES OF AMERICA JUDGMENT IN A CRIMINAL CASE
v. (For Offenses Cammitted On or After November 1, 1987)
EDUARDO PELAYO-RUELAS Case Number:  01-CF-228(01{JMRIFLN)

Manvir K. Atwal

Defendant's Attomey
THE DEFENDANT:

[l pleaded guilty to count(s): __.
11 pleaded nolo contendere to counts(s) __ which was accepted by the court.
v was found guilty on Counts_1 and 2 of the Indictment after a plea of not guilty.
Accordingly, the defendant is adjudged guilty of such count(s), which invoives the following offenses:
Count

Title & Section Nature of Offense Nunibers
21 U.5.C. §§ 846 and 841(b)(1)(A) Conspiracy to Distribute 9 .
21U.S.C. § B41(b)(1)A) and 18 US.C. §2 Possessing with Intent to Distribute and Aiding and Abetting 2

The defendant is sentenced as provided in pages 2 through 5_ of this judgment. The sentence is imposed
pursuant to the Sentencing Reform Act of 1984,

[§} The defendant has been found not guilty on counts(s) ___ and is discharged as to such count(s).
[1 Count(s) ___ (is)are) dismissed on the motion of the United States.

Speciat Assessment Amount: $200_in full and immediately.
IT IS FURTHER ORDERED that the defendant shall notify the United States Attorney for this district within 30

days of any change of name, residence, or mailing address until all fines, restitution, costs, and special assessments
imposed by this judgment are fully pald.

Defendant’s Soc. Sec. No.. (RGN August 2, 2002
Defendant's Date of Birth: Date of jmposition of Judgment

Defendant's USM No.:
Defendant’s Residence Address:

U " Signature of Judicial Officer

Defendant's Mailing Address: JAMES M. ROSENBAUM,
SAME Chief United States District Judge
Filed, Atrue copy in 5 sheet(s) Name & Title of Judicial Officer
Richard . Sletten, Clerk of the record in my custody.

Judgment Entd, Certifled 2002

Deputy Clork Y Gk %“A F 3[::;“7//
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AD 2458 (Rev. B/86) Sheet 2 - imprisonment
CASE NUMBER: 01-CF-228(01 (JMR/FL Judgment - Page 2 of 5
DEFENDANT: EDUARDO PELAYO-RUELAS

IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned for a
total term of 120 months . Defendant shall receive cradit for time served.

1 The court makes the following recommendations to the Bureau of Prisons: the facility in Sheridan, Oregon.
v] The defendant is remanded to the custody of the United States Marshai.

[1 The defendant shall surrender to the United States Marshal for this district.
[lat__on__.
{1 as notified by the United States Marshal.

[l The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons:
[1before _on __.
1] as notified by the United States Marshai.
{] as notified by the Probation or Pretrial Services Officer.

RETURN
I 'have executed this judgment as follows:
O i on, to
at , with a certified copy of this judgment.

UNITED STATES MARSHAL

By

Deputy U.S. Marshal
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AD 2BB {Rev. 8/96) Shest3 - Supervised Release
CASE NUMBER: 01-CF-228(01)(JMR/FL
DEFENDANT: EDUARDO PELAYO-RUELAS

Judgment - Page 3 of 5

SUPERVISED RELEASE

Upon relsass from imprisonment, the defendant shall be on supervised refease for a term of 5 years .

The defendant shall report to the probation office in the district to which the defendant is released within 72 hours of release from the
custody of the Bureau of Prisons.

The defendant shail not commit another federal, state, or local crime.
The defendant shall not iflegally possass a controlied substance.
For offenses committed on or after September 13,1994:

The defendant shall refrain from any unlawful use of a The shall submit to one drug test within 15
days of release from imprisonment and at least twe periodic drug tests thereafter, as directed by the probation officer.

[l The above drug testing condition is suspended based on the court's determination that the defendant poses a low risk of
future substance abuse. (Check if appiicable.) 5 R

4} ‘The defendant shail not possess a firsarm as defined In 18 U.S.C. § 921. (Check if applicable).

if this judgment imposas a fine or a restitution obligation, it shall be a condition of supervised release that the defendant pay any such
fine or restitution that remains unpaid at the commencement of the term of supervised release in accordance with the Schedule of
Payments set forth in the Criminal Monetary Penalties shaet of this judgment.

The defendant shall comply with the standard conditions that have been adopted by this court (set forth below). The defendant shall
also comply with the additional conditions on the attached page (if indicated below).

STANDARD CONDITIONS OF SUPERVISION

1)  the defendant shall not leave the judicial district without permission of the court ar probation officer;

2) the defendant shall repart to the probation officer and shall submit a truthful and complete written report within the first five days
of each month:

3) the defendant shail answer truthfudly all inquiries by the probation officer and follow instructions of the probation officer;

4)  the defendant shall support his or her dependants and meet other family responsibilities;

5)  the defendant shall work regularly at a lawful occupation uniess excused by the probation officer for schooling, training or other
acceptable reasons;

8) the defendant shall notify the probation officer ten days prior to any change in residence or employment;

7) the defandant shail refrain from excessive use of alcohol;

8) the defendant shail not frequent places where controlled substances are illegally soid, used, distributed, or administered;

9) the defendant shall not associate with any persons engaged in criminal activity, and shall not associate with any person convicted

of a felony unless granted ion to do so by the ion officer; .

10) the defendant shall permit a probation officer to visit home or her at an time a home or and shall permit of
any contraband observed in piain view of the probation officer;

11) the shall notify the ion officer within ty-two hours of being arrested or questioned by a law enforcement
officar;

12) the defendant shall not enter into any agresment to act as an informer or a special agent of a law enforcement agency without
the parmission of the court;

13) as directed by the probation officer, the defendant shall notify third parties of risks that may be occasioned by the defendant's
criminal record or personal history or characteristics, and shall permit the probation officer to make such notifications and to
confirm the with such notit qui
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AQ 2458 (Rev. 8/98) Sheet 3 - Supervised Release
CASE NUMBER: 01-CF-228(01 )(JMR/FL
DEFENDANT: EDUARDO PELAYO-RUELAS

Judgment - Page 4 of §

SPECIAL CONDITIONS OF SUPERVISION

1. The defendant shall submit to periodic drug testing and participate in substance abuse treatment and
aftercare as directed by the probation office.

2. The defendant shall comply with the ruies and regulations of the Immigration and Naturalization Service,
and if deported from the country, either voluntarily or involuntarily, not reenter the United States ilegally.
The defendant shall not reenter the United States without the prior written approval of the Attorney
General of the United States. Upon any reentry to the United States during the period of court-ordered
supervision, the defendant shall report to the U.S. Probation Office within 72 hours.
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AQ 2458 (Rev. 3/95) Shaet 6 - Statemant of Reason

CASE NUMBER: 01-CF-228(01)(JMR/FL Judgment - Page 5 of §
DEFENDANT: EDUARDO PELAYO-RUELAS
STATEMENT OF REASONS
V] The court adopts the factua! findings and guidefine application in the presentence report.
OR
[l The court adopts the factual findings and guideline application in the presentence report except (see attachment, if
necessary):

Guideline Range Detarmined by the Court:
Total Offense Level: 32 _
Criminal History Category: Il
Imprisonment Range: 151 o 188 months
Supervised Release Range: 5 vears to life_
Fine Range:$_17,500 to $.8,000,000
[#/] Fine is waived or is below the guideline range, because of inability to pay.
Total Amount of Restitution: $__

[1 Fult restitution is not ordered b the lication and prol ion of the sentencing process resuiting
from the fashioning of a restitution order outweighs the need to provide restitution to any victims, pursuant to
18 U.S.C. § 3663(d).

{] For offenses that require the total amount of loss to be stated, pursuant to Chapters 109A, 110, 110A, and
113A of Title 18, restitution is not ordered b the ic circy of the defendant do not allow
for the payment of any amount of a restitution order and do not allow for the payment of any or some portion of
a restitution order in the foreseeable future under any reasonable schedule of payments.

[1, Partial restitution is ordered for the following reason(s).
[1 The sentence is within the guideline range, that range does not exceed 24 months, and the court finds no reason to
depart from the sentence called for by application of the guidelines.
OR

[1 The sentence is within the guideline range, that range exceeds 24 months, and the sentence is imposed for the
following reasons(s):

OR
{v] The sentence departs from the guideline range:
[1 upon motion of the government, as a resuit of defendant's substantial assistance.

{v] for the following specific reasons: as set forth at the hearing.
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August 9, 2002

The Honorable James M. Rosenbaum
Chief Judge

United States District Court

for the District of Minnesota

300 South Fourth Street, Suite 15E
Minneapolis, MN 55415

Dear Judge Rosenbaum,

This is to acknowledge receipt of your telefaxed letter response dated August 9, 2002 and
the two additional Judgement and Commitment Orders (United States v. Miguel Angel Larios-
Verduzco (01-CR- 228 (JMR) and United States v. Eduardo Pelayo-Ruelas (01-CR-
228(01)(JMR/FLN)).

Lalso wish to clarify and correct a matter referenced in my letter to you of July 19, 2002.
The Subcommittee correctly noted the existence of an apparent discrepancy between your May
14, 2002 written statement and one of the Judgement and Commitment Orders which you
subsequently provided to the Subcommittee. However, the Subcommitiee incorrectly identified
the discrepancy as being related to Maria Gudalupe Avalos (98-137(12)(DSD/AJB)). (See,
footnote 1 of my July 19, 2002 letter). In fact the apparent discrepancy is with respect to Heather
Ann Genz (99-351(9) ADM/AJB)). More specifically, your written statement of May 14, 2002
reflects that this defendant had a criminal history category I and that her guideline range was 121
- 151 months after reduction for role and P (See, your page 6-7 regarding
“HAG”). However, the Judgement and Commitment Order which you subsequently provided
reflects that the defendant had a criminal history category I and a guideline range of 87 - 108
months, apparently after adjustments. Accordingly, I wanted to make certain that you had
provided the Subcommittee with the comect Judgement and Commitment Order with respect to
this defendant and that the Order for Heather Ann Genz was intended to, and does, correspond to
your May 14 statement concerning “HAG.”
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The Honorable James Rosenbaum
August 9; 2002
Page 2 of 2

Thank you for your assistance in this matter. Should you have any questions, please feel
free to contact Sean P. McLaughlin, Counsel to the Subcommittee at 202-225-3926. Please
respond to the Subcommittee at 207 Cannon House Office Building, Washington, D.C. 20515,
and due to delay in mail delivery as a result of security measures now in place at the Capitol, by
telefax to 202-225-3737.

Sincerely,

) A

Lamar Smith

Chairman

Subcommittee on Crime,
Terrorism, and Homeland Security

¢: The Honorable Robert C. Scott



126

UNITED STATES DISTRICT COURT

DISTRICT OF MINNESOYA

CHAMBERS
JAMES M, ROSENBAUM
CHIEY JUDGE
UNITED STATES DISTRICT Courr
300 BOUTH FOURTH STRELT, SUITE 158
MINNEAPGLIS, MINNESOTA B541%
JMROSENEAUMOMND, U X -
812) 884.8080

August 30, 2002

Honorable Lamar S. Smith
Chairman, Subcommittee on Crime
House Judiciary Committee

207 Cannon House Office Building
Washington, D.C. 20518

Attn: Jay Apperson

Dear Congressman Smith:

Thank you for your letter of August 9, 2002. Having received
it, I have reviewed my testimony regarding the case of “HAG.” As
You correctly perceived, “HAG” pertains to the case of Heather Ann
Genz, 99-CR-351(9) (ADM/AJB). The “ADM” following the case number
indicates the case was handled by District Judge Ann D. Montgomery.

The “discrepancy” about which you have inquired is not, in
fact, a discrepancy at all. on review, it appears to reflect --
perhaps -- a bit of confusion on both our parts. It is a confusion
I am pleased to correct.

My written statement submitted to the Subcommittee as part of
my testimony (in the portion relating to HAG) sgtated, “the
presentence investigation concluded . . ..” These words are in the
statement, because the testimony relating to HAG was based on her
presentence investigation. The statement and my testimony did not
refer to the actual sentence imposed by Judge Montgomery. Until
your letter, I had not reviewed the sentencing transcript (which
had not been prepared, since the sentence wag -- apparently -- not
appealed) .

My statement accurately reflected the presumptive sentence to
be imposed on this person under the present guidelines, and
contrasted it with the sentence which might be imposed if the
proposed guideline changes are put into effect,
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Page 2

The confusion, of course, lies in the fact that the sentencing
Jjudge made her own calculations and the adjustments she felt were
appropriate at the actual sentencing. (These are reflected in the
Judgment and Commitment Order, which I have supplied pursuant to
your previous request.) I had simply taken the data for wmy
testimony from the presentence investigation, and spoke about HAG's
cage as an archetype, whereas your inquiry asks about the specific
sentence imposed.

I know you will feel comfortable to contact me in the future,
in the event you have any questions. In the meanwhile, I hope this
resolves any questions you may have concerning these matters.

Very truly yours,

s M. Roaenbaum

TOTAL P.B3
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LEXSEE 113 fsupp2d 879

UNITED STATES OF AMERICA, v. KEMBA NTIAMBI SMTTH, Defendant.

CRIMINAL ACTION NO. 2:93CR162-11, CIVIL ACTTION NO, 2:97CV411-2

UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF
VIRGINIA, NORFOLK DIVISION

113 F. Supp. 2d 879; 1999 U.S. Dist. LEXIS 22200

August 4, 1999, Decided

DISPOSITION:
[**1] Smith's motion under 28 .5.C. § 2255 DENIED.

CASE SUMMARY

PROCEDURAL POSTURE: Pctitioner who had pled
guilty to narcotics conspiracy, moncy laundering
congpiracy, and false statements to federal agents as part
ol a plea agrecment, filed a petition (or a wril of habeas
corpus, pursuant to 28 U.S.C.S. § 2255, upon the claim
that her guilty plea had not been knowing and voluntary.
Petitioner also claimed the government had breached the
plea agrccments terms and that she had received
ineffective assistance of counsel.

OVERVIEW: Detitioner  pled  guilty to  narcotics
conspiracy, moncy laundering conspiracy, and falsc
statements to federal agents. As part of the plea
agreement, the government promised to dismiss the
remaining counts of a superseding indictment. The trial
court conducted a thorough Ted. R. Civ. P. 11 colloquy
and accepted petitioner's plea as being voluntarily and
knowingly madc. Petitioner subscquently filed a petition
for a writ of habeas corpus pursuant to 28 US.C.S. §
2255, Petitioner requested that the court conduct an
evidentiary hearing and she submitted numerous
intcrrogatory and other discovery requests. The court
denied petitioner's § 2255 motion because her guilty plea
was found to have been knowing and voluntary. The
court noted that petitioner had been advised lime and
again by the trial judge of the consequences of her
decision. The court also found that the government had
not breached (he terms of the plea agreement, that
petitioner's  sentence  was  proper  under the  U.S.
Sentencing  Guidelines Manual, that the distinction
between crack cocaine and cocaine hydrochloride was
constitutional, and that petitioner had received ellective
assistance of counscl.

QUTCOME: Petitioner's motion for a writ of habeas
corpus was denied because her plea ol guilly, [iled
pursuant (o a plea agreement, was found to have been
knowingly and voluntarily made. Additionally, the
government was not found to have breached the terms of
the plea agreement, the sentencing guidelines' distinction
between crack cocaine and cocaine hydrochloride was
constitutional, and no ineffective assistance of counsel
was [ound.

CORE CONCEPTS

Criminal Law & Procedure : Habeas Corpus :
Evidentiary Hearings

28 US.C.S. § 2255 provides for an evidentiary hearing
unless the evidence conclusively shows that a petilioner
is not entitled to relief. Where the record, transcripts,
files and affidavits arc sufficiently adequate, a district
court may resolve these disputes without the need for a
hearing.

Criminal Law & Procedure : Habeas Corpus : Habeas
Corpus Procedure

A habeas petitioner is not cntitled to discovery in the
ordinary course of proceedings. A habeas petitioner must
demonstrate good cause in order to obtain discovery. The
petitioner must make a preliminary showing that
requested documents contain cxculpatory or impcaching
information in order to compel production.

Criminal Law & Procedure : Guilty Pleas : Knowing &
Intelligent Requirement

A plea of guilty is constitutionally valid if'it is made on a
voluntary and intelligent basis. Thus, a defendant must
receive real notice of the true nature of the charge against
him. The mamer of ensuring that the defendant is
properly informed is committed to the good judgment of
a district court, to its calculation of the relative difficulty
ol comprehension of the charges, and ol the delendant's
sophistication and intelligence.
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Criminal Law & Procedure : Guilty Pleas : Competency
Due process requires that a delendant be legally
competent before entering a plea of guilty. The guilty
plea is rendered invalid if the defendant’s mental faculties
were so impaired that the defendant could not appreciate
the charges and consequences of her plea, and could not
comprehend her constitutional rights.

Criminal Law & Procedure : Guilty Pleas : Competency
Criminal Law & Procedure : Haheas Corpus :
Evidentiary Hearings

A habeas petitioner is not entitled to an evidentiary
hearing on menlal competency claims unless the
cvidence casts a rcal, substantial, and legitimate doubt
with Tespect to the petitioner's mental capacity and ability
lo assist his counsel. Such evidence must be both positive
and uncquivocal.
Criminal Law & Procedure
Voluntariness

A guilty plea may be rendered involuntary if cvidence
shows misunderstanding, duress, or misrepresentation by
others demonstrating a constitutional deficiency.

Guilty Pleas

Criminal Law & Procedure : Sentencing : Alternatives
: Alternatives Generally
Scc I8 U.S.C.S. § 3143

Criminal Law & Procedure : Sentencing : Senfencing
Guidelines

U.S. Scntencing Guidelines Manual §  2D1.1{c)(1)
provides for a base level of 38 for one and a half
kilograms or more of cocaine base, or crack cocaine.

Criminal Law & Procedure @ Counsel : Effective
Assistance : Trials

A client is entitled to reasonably effective assistance by
her autorney. 1[I claiming ineffective assislance, a
petitioner must demonstrate that she received deficient
legal representation and suffered actual prejudice from
such representation. The burden is on the petitioner (o
show that absent the crrors, the factfinder would have
had a reasonable doubt respecting guilt.

Criminal Law & Procedure :
Assistance : Pleas

n cases involving guilty pleas, a defendant must show
that ber counsel's representation was deflicient and she
would not have pled guilly but for her lawyer's
inadequate representation.

Counsel : Effective

Criminal Law & Procedure : Counsel : Effective
Assistance : Pleas

An attorney must correctly inform a defendant of the
direct consequences ol her plea. In some instances, legal
counsel's  pross misinformation on the indirect
conscquences of the plea may constitute incffective
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assistance.
Criminal Law & Procedure :
Voluntariness

Criminal Law & Procedure :
Assistance : Pleas

An attorney's bad guess as to sentencing does not render
a guilty plea involuntary. Additionally, an attomey's error
in advice to his client may be corrected by the court at a
subscquent  hearing.  When the court informs the
defendant that her likely sentence is not capable of
prediction and the defendant so acknowledges, a guilty
plea is not rendered involuntary by virlue of an atlorney's
bad cstimate of the likely sentence.

Guilty  Pleas

Counsel : Effective

Criminal Law & Procedure :
Assistance : Trials

An attorney has a duty to make a rcasonable factual and
legal investigation on behall of his client. The
reasonableness of the investigation is evaluated based on
the totality of the circumstances facing the attorney.

Counsel : Effective

Criminal Law & Procedure : Defenses : Coercion &
Duress

In order to cstablish a claim of durcss, a defendant must
show that: (1) she acted under an immediate threat of
serious bodily injury; (2) she had a well-grounded belicl
that the threat would be carricd out; and (3) she had no
reasomable opportunity to avoid violating the law and the
threatened harm. Tt is not sufficient that a defendant felt a
generalized fear of scrious bodily harm it she did not
commit certain offenses.

Criminal Law & Procedure :
Assistance : Pleas

Tn some situations, legal counsel's erroneous advice on
whether to withdraw the guilty plea may constitute
inelfective assistance. Generally speaking, there must be
a reasonable probability that but for counsel's errors, the
defendant would have pleaded not guilty and proceeded
to trial.

Counsel : Effective

Criminal Law & Procedure : Counsel : Effective
Assistance : Sentencing

Criminal Law & Procedure : Sentencing : Capital
Punishment : Mitigating Circumstances

A defendant is entitled to reasonably competent legal
assistance al senlencing proceedings. lnellective
assistance may exist when counscl [ails o objecl o an
improper application of the U.S. Sentencing Guidelines
Manual or to clear errors in the presentence report.
Similarly, counscl may be inellective if he (ails to
present mitigating cvidence at sentencing. A scntence
imposed without such assistance must be vacated and
reimposed (o permit mitigating evidence (o be [ully and
[reely developed.
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Criminal Law & Procedure : Sentencing : Senfencing
Guidelines

U.S. Sentencing Guidelines Manual §  2S1.1(b)(2)(I")
provides for a five point enhancement for value of funds
of more than S 1,000,000,

Criminal Law & Procedure : Criminal Offenses :
Miscellaneous Offenses : Money Laundering

Criminal Law & Procedure : Sentencing : Sentencing
Guidelines

The maximum statutory penalty for money laundering is
five years or 60 months. 18 USCS § ¢
1956(a)(1}B)i) and 371.

Criminal Law & Procedure :
Assistance : Trials

Criminal defendants are entitled (o the undivided loyalty
of compctent counsel. The possibility of a conflict of
interest does not necessarily impinge on a delendant's
constitutional rights. Rather, a defendant must show that
an actual conflict of intcrest cxisted and the conflict
prejudiced counsel's performance.

Counsel : Effective

Criminal Law & Procedure : Counsel : Effective
Assistance : Trials

A c¢riminal defendant may waive the right to conflict-free
represcntation. As with the waiver ol any constitutional
right, the waiver must be voluntarily, knowingly, and
intelligently made. The waiver may be valid even though
the defendant does not have specific knowledge or all the
implications of such waiver.

COUNSEL;
For US: Fernando Groene, Assl' U.S. Attorney, Office ol
the U.S. Attorney, Norfolk, VA.

For Defendant: Gerald Thomas Zerkin, Gerald T. Zerkin
& Associales, Richmond, VA.

JUDGES:
Robert G. Doumar, UNITED STATES DISTRIC]
JUDGE.

OPINIONBY:
Robert G. Doumar

OPINTON:

[¥883] ORDER

Petitioner, Kemba Niambi Smith (hereinaller
"Smith"), has filed a petition for a writ of habeas corpus
pursuant to 28 [7.8.C" § 2255, In her petition, Smith
alleges the following: (1) her guilty plea was nol
knowing and voluntary; (2) the government breached the
terms of her plea agreement; (3) her sentence was
unlawlul and excessive; (4) her sentence is illegal
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because it is based upon an unconstitutional distinction
belween crack cocaine and cocaine hydrochloride; (5)
she reccived incffective assistance of counscel; and (6) her
defense lawyers were laboring under a conflict of
interest.

Smith requests that the Court conduct an evidentiary
hearing and she has submitted numerous interrogatory
and other discovery requests. See Rule 6 & Rule 8, Rules
Governing Section 2255 Proceedings. Tor the reasons set
forth, Smith's [¥*2] motion is DENTED.

1. Background
Cocaine Ring

Smith was a college student al 1lamplon University
in Hampton, Virginia when she got involved in a drug
ring that distributed cocaine and crack cocaine from New
York City to the District of Columbia, Virginia, North
Carolina, and elsewhere. Presentence Report ("PSR") P
14; Detention Hearing Transcript ("Detontion Tr.") 36.
Smith was raised in a middle class family [*884] in
Richmond, Virginia. PSR PP 114-115. Smith's [ather is
an accountant and her mother is a school (cacher. Id.
Smith cnrolled as a freshman student at Hampton
University in the [all of 1989. The [ollowing spring, in
May of 1990, she met Peter Michael Hall (hereinafier
"Hall") at a party. PSR P 94. Hall was the principal
leader of the cocaine nmetwork along with his brother,
Wainsworth Marcellus [lall. Detention IT. 36.

1lall had moved [rom the New York area to
Hamplon, Virginia in late 1988 or carly 1989. PSR I’ 18.
Once there, Hall devised a scheme for transporting
money and drugs along the eastern corridor. PSR P 22.
Hall recruited Hampton University students, most of
whom were female, to serve as drug couricrs. PSR I 22,
Typically, cars would be driven [**3] to New York City
and would be met by Wainsworth 1lall and other ring
members. Id. The cars would be taken o another
location, loaded with drugs in sceret compartments, and
then driven back south. Td. Once received, the drugs
would be sold on the sireets. PSR P 14, Originally,
cocainc was brought down from New York and sold in
its powder form. By the spring of 1990, however, Hall
began to cook the powder into cocaine base or "crack™
cocaine and the distilled product would be sold. PSR P
14; Guilty Plea Hearing Transcript ("Plea Tr.") 29.
Money would be collected and sent to New York by way
of drug courier. Detention Tr. 37. Tn New York, there
would be an cxchange of moncy for drugs, and the
process would be repeated. Detention Tr. 37,

The cocaine network was profitable and generated at
least $ 4,000,000 in receipts based on distribution of over
200 kilograms of cocaine. PSR PP 17, The remuncrative
rewards came at a high price to human life. Two murders
were committed by members of the ring, and two co-
conspirators were murdered. PSR PP 34, 64; Detention
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Tr. 37.

Smith was not a leader in the drug conspiracy, but
her involvement was substantial. Delention ‘Ir. 42; PSR
P 94.In [**4] fact, Smith obtained apartments for Peter
Hall under false names, she flew to New York to drop off
money, and she drove vehicles concealed with drugs
from Now York to North Carolina. nl Sentencing
Hearing Transcript ("Sentencing Tr.") 105-108; PSR P
49; Detention Tr. 39-44. Also, Smith purchased a 1992
Jeep Wrangler in her name for the benefit of Peter ITall
and his brothcr Wainsworth Hall. n2 PSR PP 79, 84.
Trom time to time, Smith delivered money to Hampton
University students who had been recruited as drug
couriers [or transport to New York City. Plea It. 31.

nl At senlencing, Smith testilied that she did
not know at the time that a van she had driven
contained a hidden compartment. Sentencing Tr.
107.

n2 Apparently, Peter 1lall gave the Jeep Lo
his brother Wainsworth as a birthday preseni.

‘When Peter Hall was incarcerated under alias namces
in Newport News, Virginia for money-laundering
charges, in Virginia Beach for selling cocaine, and in
New York City for selling cocaine, Smith posted bond
through other [**5] co-conspirators or through Peter
Hall's lawyers. Plea Tr. 31; Sentencing Tr. 118-20. Smith
utilized alias names in aiding and abetting the
conspiracy. She utilized the name Candace McGhee,
Jeanette Morris, and Kemba Maynard to post bond for
Peter Tlall, to obtain phony driver's licenses, to lease
automobiles, and to rent a storage locker (o hide
incriminating cvidence. Plea 11, 31-32; PSR PP 58, 65
Sentencing Tr. 107-108. Tn addition, Smith manufactured
a [raudulent birth certificate on behall of a drug member
so the member could drive with a false license between
New York City and Virginia. PSR P 48; Sentencing Tr.
104-106.

By early 1992, law enforcement authorities were
zeroing in on 11all and his situation had grown desperate.
Indeed, in January or February 1992, bounty hunters
[*885] arrived at the home of Smith's parents in
Richmond, Virginia and inquired about [lall's
whercabouts. Sentencing ‘I'r. 80. Smith was home at the
time and spokc with the bounty hunters. Id. After the
bounty hunters left, Smith called TTall and told him that
bounty hunters were looking (or him. Sentencing 1. 80-
81.

1n the fall of 1992, Hall moved his end of the drug
operation to Charlotte, North Carolina. [¥%6]
Senlencing Tr. 82-83. Rather (han matriculating at
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Hampton University for another semester, Smith moved
to Charlotte and enrolled in Johnson C. Smith College in
Charlotte that fall. Sentencing Tr. 83. In carly 1993,
Smith withdrew from Johnson C. Smith College and
enrolled in Central Piedmont College in Charlotte, North
Carolina. Sentencing 11. 94. Around this time, Smith
became pregnant with Hall's baby. Sentencing Tr. 84,
Smith suffered a miscarriage and did not carry the baby
(o term. Id.

In May 1993, TTall returned to Charlotte, North
Carolina from New York and Icarncd that law
enforcement authorities had searched an apartment he
shared with Smith. PSR P 63. TTall was edgy and nervous
that a member of the network was cooperating with
authorities. Id.; Semtencing Tr. 85. On May 24, 1993,
TTall instructed Smith to contact her attorney in
Richmond, Virginia to ascerlain whal law enlorcement
authoritics koew about the cocaine ring. PSR P63;
Sentencing Tr. 85.

Hall became increasingly convinced that a co-
member of the ring, Derrick Taylor, was an informant for
the federal authorities. Sentencing 1r. 92. On May 25,
1993, Hall and Taylor drove a van to Charlotte, North
Carolina [**7] with another female, who was driving in
a separale car. Sentencing Tr. 41. Afller stopping for
lunch in Greensboro, the three individuals switched cars.
Sentencing Tr. 41-42. The female and Hall drove in the
van and Taylor followed in the other vehicle. Sentencing
Ir. 41-42. While in the van, [lall told the female that he
was poing to kill Taylor. Sentencing ‘11, 42. Eventually,
the cars pulled off the road and TTall, who was armed
with a gun, got out of the van and into the car driven by
‘l'aylor. Id. The [emale drove ahead (o a store and waited
for Hall, who arrived by himsclf fiftcen to twenty
minutes later. Sentencing Tr. 42-43. On the drive back to
Charlotte, [lall instructed the female to toss his gun out
of the van window. Sentencing ‘I, 43. ‘l'aylor was later
found dead. Id.

Hall phoned Smith on the way back to Charlotte.
Sentencing ‘I't. 43. Fither on the phone or shortly
thercaller, Hall admitted o Smith that he had shot
Taylor. n3 Smith met up with Hall and the female at a
hotel in Charlotte. Sentencing Tr. 43. Smith delivered a
"aelaway" car, a while Acura that Ilall used to drive to
Allanta. 1d.; PSR P 64. I'wo days laler, on May 28, 1993,
Hall called Smith and told her [#*8] to clear the house in
Charlotte of incriminating material and other items
belonging to Hall. PSR I* 65; Sentencing Ir. 111-112.
Smith Icased a storage locker in the name of Kemba
Maynard and stored weapons, scales, drug trafficking
paraphernalia, and implements used to create [(alse
identification documents. Id.

n3 Smith testified at her seniencing hearing
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that she did not know that Derrick Taylor had
been killed when she met TTall in Charlotte.
Sentencing Tr. 112. The Government stated that
Hall had admitted to Smith that he had shot
Taylor and had asked her to remove incriminating
evidence (rom their apartment in Charlotte. Plea
Tr. 32. When asked at the guilty plea hearing
whether the Government's version of the facts
was (rue and correct, Smith responded that they
were. Plea 1. 39-40.

Once Smith completed her spring finals, she traveled
to Atlanta and delivered the storage locker key to Hall.
Sentencing Tr. 112. On June 9, 1993, Smith told Hall
that federal authoritics were interested in interviewing
her.  [**9] PSR P 66; Sentencing Tr. 85-86. Hall
instructed Smith to meet with the agents and find out
what they knew about the drug ring. Td. TTall further
instructed Smith to tcll federal agents that [*886] she
did not know his brother Wainsworth and that she was
being supported financially by other men. Td.

Smith met with agents from the Drug Tnforcement
Adminisiration and [niernal  Revenue  Scrvice  in
Richmond, Virginia on Junc 28, 1993. PSR P 68;
Sentencing Tr. 92, 137-140. Tederal agents proffered a
letter of immunity in exchange for truthful information
Smith could provide about the cocainc network. Id.
Smith was specifically asked about the murder of Derrick
Taylor and her involvement and knowledge of the
conspiracy. Id. Smith lailed to provide information about
the activities of the organization. Id. Smith also lied to
federal authorities and misled them into believing that
she did not know Wainsworth TTall or his role in the ring.
Id. Additionally, she lied and told authorities that she
knew nothing about Derrick Taylor's murder, and she
lied and told federal agents that she was a prostitute. Td.
Shortly after the interview, Smith reported back to lall
aboul her interview. [**10] 1d.

In August 1993, Smith rcgistered at V
Commonwealth University in  Richmond, g
Sentencing Tr. 94; PSR P 124, Smith lived with her
parents in Richmond and attended classes. Sentencing It
93-94. During the fall term, Smith called Hall repeatedly
and wired him around S 200 on three or four occasions,
and she visited llall in Atlanta on two occasions.
Scalencing 1. 94-96.

Grand Jury Indictment

On Dceember 8, 1993, the Grand Jury for the
Norfolk Division of the Lastern District of Virginia
retumed a sealed, multi-count Indictment against Smith
and cleven other co-conspirators including Hall. The
Grand Jury charged Smith and the other defendants with
numerous violations of the federal narcotics and money
laundering laws, operation of a continuing criminal
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enterprise, murder in furtherance of a continuing criminal
enlerprise, weapons charges, and substantive drug-related
charges. The Court dirccted warrants to be issucd on
Smith and the other defendants named in the Tndictment.
On December 30, 1993, the Court ordered that the
Indictment be unsealed.

At the time the Indictment was returned, Smith fled
her parents' home and became a fugitive. PSR P 70;
Sentencing [#*11] Tr. 95-97. She followed Peter Hall to
TTouston, Texas, and for the next nine months, the two
cluded authoritics. Scntencing Tr. 93-97. While on the
lamb, Smith again became pregnant with Hall's child. n4
Sentencing Tr. 99.

n4 Once in Seatte, Smith used the alias Kia
April Moore o receive prenalal care and Lo
procure food stamps. Sentencing Tr. 132.

In their absence, a jury trial commenced on June 14,
1994 against three co-conspirators in the drug ring. ns
One of the defendants pled guilty during the first week ol
the trial. On Junc 27, 1994, the jury returned a guilty
verdict against Wainsworth Hall for the following
offenses: 1) conspiracy to possess with intent to
distribute and to distribute, in violation of 27 US.C. §
846, 2) engaging in a continuing criminal cnterprise, in
violation of 27 US.C. § 848 and 3) conspiracy to
launder money, in violation of 18 U.SC § §
1956(a)1)(B)(i)and 371. PSR P 3. Co-delendant Derrick
Kclly was acquitted [**12] of all counts. PSR P 7.
Wainsworth 1lall received a life sentence and his
convictions and sentence were afflirmed on appeal. Sec
United States v. Hall, 93 F.3d 126 (4th Cir. 1996).

n5 The Honorable Raymond A. Jackson of
the United States District Court for the Tastern
District of Virginia (Norfolk Division) presided
over Lhe (rial.

In late August 1993, Smith and Hall were holed up
in Scattle, Washington. Scntencing Tr. 98-99; Detention
Tr. 10. Smith was almost six months pregnant and she
made the decision 1o come back home. Id. Smith took a
train from Scattlc to Richmond and arrived at her parent's
home. Sentencing Tr. 98-100. Smith lied to her parents
and told them that she had [*887] left Richmond
because an unidentificd associate of Hall's had beaten
her, extorted money from her, and threatened her with
physical harm, Detention Tr. 10-11; Sentencing Tr. 124.
Once in Richmond, Smith contacted federal agents and
the United States Attorney's office through her lawyer,
Robert Wagner. n6 Sentencing [#*13] Tr. 101-102.
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n6 At sentencing, Smith testificd that during
the time she was gone, she had no knowledge that
an Indictment had been handed down and a
warrant issucd for her arrest. Smith claimed that
her parents informed her about the outstanding
warrant when she returned home. Sentencing 1.
102.

Grand Jury's Superseding Indictment

On August 25, 1994, the Norfolk Division of the
Grand Jury retumed a sixteen-count Superseding
Indictment against Smith and Hall and two other
[ugitives [rom the original Indictment. n7 The Grand
Jury charged the fugitives with narcotics and moncy
laundering  offenses, murder in furtherance of a
continuing criminal enterprise, and a firearms offense.
rhe Grand Jury charged Smith under Counts 1, 2, 14, 15
& 16 of the Superseding Indictment. Under Count 1,
Smith was charged with conspiracy to possess with intent
lo distribute and (o distribute in excess of [ive (5)
kilograms of cocainc, and in excess of [ilty (50) grams of
crack cocaine, in violation of 27 US.C. § 846. [#*14]
Under Count 2 and Count 14, Smith was charged with
conspiracy Lo launder money and money laundering, in
violation of 18 {A8.C. § § 1956(a)(1)(B)i), 371 and 2.
Under Count 15, Smith was charged with making false
slatements to federal agents, in violation of I8 U/.S.C. §
100{. Finally, under Count 16, Smith was charged with
forfeiturc under 27 U.S.C. § 833.

n7 The other two fugitives were Tiric
Marshall and Dirk Tadson.

Detention Hearing

Based on the Superseding Indictment, a new warrant
was issued (or Smith's arrest on August 25, 1994. On
Seplember 1, 1994, Smith surrendered (o [ederal
authorities and made an initial appearance before United
Stales Magistrale Judge lommy E. Miller. Smith pled
not guilty and requested a jury trial. On the same day, a
detention hearing was held before Judge Miller, who
denied bond and ordered detention. Smith's (ather
lestilied on behall of his daughter and relayed his
danghter's fictitious story that [*¥15] an unnamed drug
associate had beaten her up and extorted money from
her. Detention ‘11. 10-11, 21-22. Smith would later admit
al sentencing that this tale of threats and exlortion was a
fabrication. Sentencing Tr. 124-125.

On Scptember 30, 1994, Smith and her attorncy
Robert Wagner met with [ederal agents and Assistant
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United States Attorney Fernando Groene. Sentencing Tr.
124-125. On that occasion, Smith failed (o disclose Peter
Hall's location in Scattle, cven though she knew he was
living there under the alias Curtis Lamont Saunders.
Sentencing Tr. 103-104, 125-126. On October 1, 1994,
1lall was (ound murdered in his apartment in Seattle.
Sentencing Tr. 125; Plea Tr. 42, Smith found out about
TTall's death on October 2, 1994 or October 3, 1994,
Sentencing Ir. 104; Plea ‘I1. 42. Smith and her attorney
scl up another meciing with [ederal authoritics on
October 4, 1994, See Smith's Amended Habeas Petition,
al 25.

Guilty Plea Hearing

On October 17, 1994, a guilty plea hearing was held
before this Court (the Honorable Richard B. Kellam,
presiding). Smith pleaded guilty to Count 1 (narcotics
conspiracy), Count 2 {money laundering conspiracy), and
Count 15 (false statements [**16] to federal agents) of
the  Supcrscding Indictment. As part of the plea
agreement, the Govermnment promised to dismiss the
remaining counts of the Superseding Tndictment and
original indictment il Smith entered a plea of guilty. Plea
Tr. 7. The Court conducted a thorough Rule 11 colloquy
and accepted Smith's plea as being  [*888] voluntarily
and knowingly made. Plea Tr. 3-28.

The Court presented the outline of the plea
agreement and the counts to which Smith was plcading
guilty. Plea Tr. 7-24. The Court also informed Smith
about the maximum statutory penalties, fines, and
supervised release terms resulling [rom conviction of
those offenses. Plea Tr. 9-12. In addition, the Court
informed Smith about the Sentencing Guidelines and
how they generally operate in calculating a sentence.
Plea 'I'r. 10. The Court informed Smith about her right to
a jury trial, her right to plead not guilty, her right to be
confronted by her accusers, her right against self-
incrimination, her right o raise delenses, the
presumplion of innocence at any trial, and the burden ol
proof on the government to prove her guilt beyond a
reasonable doubt. Plea Tr. 12-19. Smith indicated that
she understood those rights. Id. [**17] Smith stated that
she had discussed the charges and had rcad the
indictment with her counsel and was so satisfied with his
advice and assistance. Plea Tr. 6-8. The Court asked
Smith a sccond time whether she was satisficd with the
advice and assistance of counscl:

Court: TTave you had any trouble in communicating with
your counsel? That is having your lawyer understand
what you had to say about the case, and you
understanding what he has had to say about the case?

Smith: No, 1 haven't had any trouble.

Courl: Again, are vou salisfied with the advice and
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assistance which he has given you up to this time?
Court: Yes, Tam,

PleaIr. 20-21.

The Court reminded Smith that in the plea
agreement, she was waiving her right to appceal her
sentence:

Court: Tn the plea bargain and agreement, you have
agreed that you will give up any right of appeal that you
would have as to any sentence imposed upon you in this
case, if the sentence is within the provisions of the statute
or law. ... The only time you would have a right to appeal
is if the sentence that is imposed is not in accordance
with the statute, within the limits provided by statute. Do
you understand [**18] that?

Smith: Yes, I do.

Plea Tr. 19-20.

The Court asked Smith whether the Government had
promised o move lor the Courl o depart [rom the
guidclines or otherwise promisc a reduction in her
sentence based on her cooperation, Plea Tr. 24. Smith
responded that "it has been indicated that it may happen.
No promiscs have been made." Plea Tr. 24. The Court
then advised Smith of her rights under the plea
agreement and the consequences of a plea:

Court: Now, they reserve the right, of course, to move [or
- ask the court to give you a Icsser sentence than
provided by the guidelines. They reserve that right. And
when the matter is presented to the court, they have
agreed that they will bring your cooperation to the
attention of the court.

But T want you 1o understand this. They have a perfect
right to movc for a lesscr sentence. They are not
compelled to do so, and there is nothing in the plea
bargain agreement which requires them to do so. So
while you may have in you mind that they are going Lo
do so or you went them to do so, T want you to
understand there is nothing in the plea bargain agreement
which requires them (o do so. They reserve the right o
doil.. [*¥19] .. The court can't compel them (o do il.
Do you understand that?

Smith: Yes, I do.
[*889]

Court: 1 just want you lo understand, they make the
recommendation. The court is not compelled to follow it.
So that they may make a recommendation to give you,
instead of the minimum sentence under the guidelines, to
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give you half of the minimum sentence or any portion of
il. The courl is not compelled to lollow that ... That is a
mattcr that the judge has the discretion on whether he
will or will not follow it, and T make no suggestion to
you that the court would not follow it or that it would
follow it. ...

Your counsel is going to ask the court in all probability
o give you some reduction in sentence or to make il as
light as the guidelines will permit. But that docsn't mean
that the court has to do so. Do you understand that?

Smith: Yes, Your 1lonor.

Plea Tr. 24-26.

In order to make sure Smith understood her rights,
the Court continued:

Court: I'm always concerned about it if a defendant
comes into court and enters a plea of guilty, having a
feeling that the United States attorney is going to move
for some reduction of the sentence. And il you are
entering [*¥20] a plea of guilty in the case because of
your hope of that, you have a right to hope for it, but T
want you to understand that is not a legal -- it is not legal
and binding in any way on the Uniled States altorney or
upon this court, and if they have agreed to you privately
they are going to do it, you'd better tell me about it now,
because it won'l make any difference when the time
comes [or senlencing.

1l there has been any agreement that they are going to
move for a reduction of sentence, this is the (me to tell
me about it, because I'm not going to accept your plea if
that's a part of the plea bargain.

Smith: No, No promises have been made to me.
Court: No promise has been made.

Smith: No.

Plea It 26.

‘The Courl accepted the plea and then denied Smith's
motion to release her in home detention pending
sentencing. Plea Tr. 28, 43-45. The matter was continued
[or sentencing pending the preparation of a presentence
report.

Presentence Report

A presentence report was prepared and distributed to
the parties. On December 16, 1994, defense counsel
Robert Wagner advised the probation officer of certain
objections. Wagner also filed written objections [**21]
on December 29, 1994, which incorporated his earlier
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objections and raised other objections. William
Robinson, who was newly-retained delense counsel since
the guilty plea hearing, also noted objections to the report
and filed his own written objections on December 30,
1994 Taken together, defense counsel's objections were
exlensive. n8 Among the major [*890] objections
raised, defense counsel argued that Smith should be
attributed with 5 kilograms of crack cocaine based on her
alleged dates ol involvement in the drug conspiracy,
rather than 255 kilograms of crack cocaine as provided in
the presentence report. See PSR P 94, Second, defense
counsel argued that Smith should be attributed with only
$ 3,000 in laundered money based on her involvement in
the conspiracy, rather than more than S 1,000,000 as
contained the presentence report. See PSR P 94. Third,
delense counsel asserled that Smith should be awarded at
least a two level reduction [or her minor role in the ring,
as provided under U.S.S.G. § 3B1.2(b). Fourth, defense
counsel maintained that Smith should not be given an
enhancement for obstruction ol justice under U.8.8.G. §
3C1.1, or an cnhancement for possession of a dangerous
[*%22] weapon under U.S.S.G. § 2D1.1(b)1). Tifth,
defense counsel claimed that Smith should be given a
sentence reduction based on duress or cocrcion under
U.SS.G. § 5K2.12.

n8 Besides the objections outlined above,
defense counsel ohjected to the reference that
Smith was a member ol a conspiracy or
participated in any act that would f(urther the
conspiracy. See PSR P 14, Tn this regard, defense
counsel claimed that Smith's knowledge, actions,
and intentions were dictated by Peter Hall.
Dcfense counscl objected to the reference that
Smith was knowledgeable of Peter TTall's cocaine
network prior to September 1991. See PSR P 25.
Defense counsel objected to the fact that Smith
had typed a falsc birth certificatc as a means to
further the conspiracy. See PSR P 48. Delense
counsel objected (o the suggestion that Smith was
awarc that money and drugs were conccaled in a
hidden compartment in a vehicle she and another
individual drove [rom New York (o Charlotle,
North Carolina in the summer of 1992. Sce PSR
P 49. Defense counsel objected to the suggestion
that Smith obtained a false driver's license in
order to conccal her truc identity or to further the
cnds of the conspiracy. Sce PSR I 58. Defense
counsel objected to the notion that Smith
contacted her attorney in Richmond, Virginia in
an cffort to find out what information law
enforcement agents had gathered against Peter
1Tall and the ring. See PSR P 63. Defense counsel
objected to the notion that Smith was aiding Peter
Hall's effort to evade law enforcement after the
murder of Derrick Taylor when Smith delivered
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an Acura automobile to Hall. See PSR P 64,
Delense counsel objected to the suggestion that
Smith met with law cnforcement agents in Junc
1993 solely to gather information on behalf of
Peter TTall. See PSR P 66. Defense counsel
objected (o the suggestion that Smith had [led her
parents' home after leaming that the original
indictment had been returmed by the Grand Jury.
See PSR P 70. Finally, defense counsel objected
(0 the suggestion that Smith acquired vehicles
utilized in the conspiracy. See PSR PP 74 & 84.

[*+23]
Janmary 30, 1995 Tlearing

‘The senlencing hearing was originally scheduled [or
January 30, 1995. Hearing Transcript ("11.") 1. On the
same day, Smith filcd a motion to withdraw her guilty
plea. Td. at 2-3. Tn addition, the Government petitioned to
remove Smith's lawyer William Robinson as counsel
based on a potential conflict of interest. Id. at 3. The
Government indicated that Robinson had been
representing William  Foreman, an  unindicted co-
conspirator who had pled guilly in rcturn for his
cooperation. Id. at 3-4, 19. The Government also stated
that Robinson had tried to represent co-conspirator
Wainsworth Marcellus ITall at his arraignment hearing.
Id. at 4. On that prior occasion, the Government had
made a similar motion to have Robinson withdrawn. n9
Td. Robinson subsequently withdrew from Wainsworth
lall's case. [d. at 11-13.

n9 [n that prior motion, the Government had
argucd that Robinson had a conflict of intcrest in
representing  Wainsworth Hall and William
Foreman, since Foreman had provided
information to the Grand Jury and was a polential
witness at trial. Id. at 4, 19-20, 25.

[*¥24]

In this matter, the Government stated that William
Foreman had been a witness belore the Grand Jury and
could be a government wiiness al Smith's trial. 1d. at 25.
The Government stated that if Mr. Robinson had learmed
anything [rom his prior representation, it could aflect
Smith's substantive rights. [d. at 12-13. The Court had
Smith sworn and the Government questioncd Smith and
made sure she understood Robinson's potential conflict
of interest. [d. at 15-19. The Government's questioning
cnded this way:

Gov't: And do you understand that in the course of that
representation, Mr. Robinson might [ind out something
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which directly implicates you in this case?
Smith: Yes, I understand.

Gov't: You understand that the Sixth Amendment o the
Constitution of the United States provides thal you have
a right to effective assistance of counsel and that [*891]
that effective assistance means that your counsel, your
lawyer, must not -- shall nol have any conflict of
interest?

Smith: Tunderstand that, yes.

Gov't: And that you can waive that conflict after you arc
knowingly, voluntarily, and intelligently advised of the
possibility of a conllicl of interest?

Smith: [**25] I understand.

Gov't: Do you wanl to continue these proccedings with
Mr. Robinson as a lawyer, cven if he might have
information regarding your criminal activity in this case?

Smith: Yes, [ would like to continue.

Hearing Tr. 18.

The Court decided that on the motion to withdraw
the guilty plea, Smith was entitled to scparate counscl.
Td. at 3Y. The Court determined that present counsel was
a potential witness on the matter. Id.

April 20, 1995 Sentencing Hearing

The matter was continued until April 20, 1995, at
which time Smith indicaled that she wanted to withdraw
her carlicr motion to withdraw the guilty plea.
Sentencing Tr. 4, The Court conducted a thorough
examination of Smith and inquired whether she conferred
with counscl on the matter and was satisficd with
counsel's advice and assistance. Sentencing Tr. 4-25. As
part of that examination, the Court inquired whether
Smith had been threatened or coerced into withdrawing
her motion to withdraw her plea. Id. The Court also
reminded Smith that at the original sentencing hearing,
she had waived her right to a conflict of interest
involving her attorney Robinson:

Court: At that time [¥*26] I believe you said you had no
objection at all to his [Robinson's| appearing, that you
waived any right that you might have as (o any conflict
that might result. Do you remember that?

Smith: Yes.

Court: Now, ... do you have any objection today to his
participating in the sentencing?
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Smith: No, [ do not, Your llonor.
Court: Do you want him to participatc in the sentencing?
Smith: Ycs, [ do.

Court: Tiven though it should appear at some subsequent
time that someone suggests there was a conflict of
intercst on his part, you want to waive any right to raisc
that as an objection to anything that occurs during the
time of sentencing?

Smith: Yes, I do.

Sentencing Tr. 27-28.

Smith also was asked about her earlier comment at
the Rule 11 colloquy about an allcged promisc of a
reduced sentence. Id. at 6. The exchange went as follows:

Smith; Indirectly T was told that T would get some type of
assistance, but later [ am [inding out that [ wouldn't.

Court: Who told you that?
Smith: My attorney, Robert Wagner.

Court: Did the United States Attorney ever make --
anyone from the United States Attommey's office or
anyonc connected [**27] with the prosccution of this
case ever suggest to you or indicate to you or make any
promise to you that they would ask the court to give you
a reduced sentence other than whal was called [or by the
guidelines?

Smith: No. Not directly to me, no.

Court: Well, do you know whether any such comment to
your attorney or anyone connected with your defense in
the malter?

Smith: Yes, that comment was made.

Court: All right. And how do you know that?

Smith: Because my attorney told me so.
1¥892]

Court: But you did not hear it?
Smith: No, 1 didn'l.

Sentencing Tr. 6.

The Court refreshed Smith's recollection by reading
from Lhe plea hearing transcript. [d. at 7-8. 1n particular,
the Courl read where Smith had stated that no promiscs
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had been made to her. Td. at &.

Court: [s that correct that you answered that no promises
had been made?

Smith: Yes, that's correct
Court: Well, you were telling the truth then, weren't you?

Smith: Yes, [ was (elling the (ruth. ‘There were no
promiscs, but there was just an understanding, that's all.

Court: Well, tell me what the understanding was?

Smith: Just that I would receive some type [*%28] of
reduction, a possibility of reduction after T pled guilty.

Court: Possibility of reduction, is that what was said to
you?

Smith: No, that I would reccive a reduction after I pled
guilty.

Court: Well, il that was the promise thal was made (o
you, since the time you have entered the plea have you
had any discussions with anyone in the United States
Atlorney's office, anyone at all dealing with the
prosccution of this case whercin they made any
statements to you concerning your sentence?

Smith: No, [ have not.

Court: TTave there been any discussions so far as you
know between your counsel and the United Stales
Attorney's office concerning the making of any motion
for a reduction of your sentence?

Smith: Yes, there has been.

Court: All right. And what is that?

e

Smith: Just that the prosccutor said that he wouldn't have
any objections to going outside of the sentencing
guidelines.

seseste

Smith: My responsibilities are to assist the government,
and after my assistance that they would be willing to
offer me a sentence reduction.

Court: Now, is that the reason that you have withdrawn
your motion to withdraw the plea?

Smith: [#*29] No, that's not the complete reason, no.
Because of counsel also.
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Court: Was thal a part of the reason?
Smith: Yes.

Court: Now, as [ understand what you arc saying, the
United States Attorney's office agreed they would make a
motion to the court saying they had no objections to the
court going outside of the guidelines. Ts that what you
said?

Smith: Yes.

Court: And is that the total of any promisc or
understanding which you have had with them?

Smith: Yes.
Court: No other condition or provision?
Smith: No.

Sentencing Tr. 9-10

The Court read from the guilty plea transcript
concerning Smith's rights under the plea agreement and
the consequences of her plea. Id. at 10. The Court
continued:

Court: You || understand that while the United States
Attorncy may make thc motion for a reduction of
sentence or it may say it has no objection to reduction of
the [*893] court going outside of the guidelines, T want
you o understand that aller time of sentencing the mere
fact that they have no objection to the court going outside
of the guidelines has no meaning whatsoever because the
courl could not bring you back for any change of
sentencing [**30] except upon a molion made by the
United States  Attommey for cooperation which has
occurred since that time. And it's not merely a statement
that he has no objection to it; he must make the motion.
Otherwise, the court has no authority whatsoever o do it.
... Do you understand that?

Smith: Yes, [ do.

Court: Now, understanding all of that, are you sure that
you want to withdraw vour motion (o withdraw the plea
of guilty which you previously entered?

Smith: Yes.

Court: Other than your statement as to what your counscl
has told you that the |government| at a Rule 35 motion
will make no objection to the court going oulside of the
guidclines, other than that statement has there been any
offer or any inducement of any kind made to you in order
to have you agree to withdraw your plea of guilty. . .2
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Smith: No, sir.

sesiole

Court: That's the sole offer that's been made to you?
Smith: Yes.

Court: Well, T want you to understand this: Tt is
absolutcly an illcgal motion. It has no mcaning
whatsoever. The court could not act upon it even if it
wanted to do so. So if that is any inducement to you to
withdraw your motion (o withdraw the plea, T wanl
[¥*31] vou lo understand now thal you are wasting vour
time beeause it has no meaning whatsocver. The court
could not grant it even if it wanted to.

Scntencing 1. 11-14.

Smith's lawyer Robinson represented to the Court
that the motion to withdraw the motion to withdraw the
plea was not based on this understanding with the
Government. Id. at 14-21. Rather, the motion (o
withdraw was based solely on an understanding that
Smith would cooperate with authorities in the hope that
they would consider a subslantial assislance motion. [d.
Lhe Court procceded o question Robinson and then
Smith and Wagner:

Court: Well, to be certain that T understand exactly what
vou say the agreement is, there is no agreement on the
part of the United States Attorney at the time of
sentencing to make any motion or to unoppose any
motion that be made [or a reduction of sentence?

Robinson: Correct.

Court: Your understanding or hope is that because of
cooperation which you expect the defendant will give to
the United States Attorney's office and/or tw the
prosecution in this case, that will lead them to [ile a Rule
35 molion, bul there is no agreement by the United Stales
Attorney's [**32]  office that regardless of what
cooperalion she may give, that they will file a Rule 35
motion.

Robinson: That is correct.
Court: Am [ correct?

Robinson: That is correct.
R l*894l

Court: Okay. Now, Ms. Smith, do you thoroughly
understand what we have been discussing?

Smith: Yes, I do.
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Courl: Do you understand there is no agreement by the
United States Attorney's office, no representation by the
United States Attorncy's office, no represcentation by the
United States Attomey's office or indication by the
United States Atlorney's olfice that regardless of what
cooperation you may give (rom this day forward that
they will make a Rule 35 motion for a reduction of your
sentence? Do you understand that?

Smith: Yes, I do.
Court: Tt is only a hope on your part?

Smith; Right. Yes, your honor.
#*

Courl: You want the court to permil you Lo withdraw,
then, the motion to withdraw your guilty plea?

Smith: Yes.
Court: Ts that what you want?
Smith: Yes, | do, Your llonor.

Court: You feel you thoroughly understand what you are
doing today?

Smith: Yes, I do.

Courl: You realize that you arc surrcndering a right
which you [**33] may havc or the right that you have
under the law and the constitution? You are giving up
that right in asking the court (o permil you to withdraw
the plea of guilty. Do you understand that?

Smith: Yes, T do, Your Honor.

Court: And the only promisc or indication of any
assistance that you would get is your hope that what
information you fumnish to the prosecution or to the
United States Attorney's office or its ofticial will lead
them to file the Rule 35 motion. Is that your
understanding?

Smith: Yes, Your Honor.

Court:  Mr. Robinson, Mr. Wagner, is that your
understanding ol it, too?

Robinson: Tt is, Your TTonor.
Wagner: Yes, Your Honor.

Sentencing Tr. 20-23.

At this point, the Court allowed the Government to
make any objection to the withdrawal ol Smith's motion.
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Td. at 23. The Government had no objection and made
the lollowing slalement:

Gov't: T just want the record to be clear in reflecting that
contrary (0 what Ms. Smith inferred or let the court infer,
there is no quid pro quo as to why she is withdrawing her
plea. The government has not promised her anything
now, will not promise her anything later, and did not
promise her anything [¥%34] |not contained in| the plea
agreement where it states that the parties agree that the
United Statcs reserves its options to scck any departure
from the applicable sentencing guidelines pursuant to
Section 5K or Rule 35(b) of the Federal Rules of
Criminal Procedure....

If the government files the motion, it's because the
government is satisfied that Miss Smith has complied
with the terms ol the plea agreement in the paragraphs 1
cited. So T just want the court to be clear there's no quid
pro quo in the motion to withdraw the motion to set aside
the plea agreement.

Sentencing Tr. 24.

Accordingly, the Court permitted Smith to withdraw
her motion lo withdraw her guilty plea. Sentencing Tr.
24.

[*895] At scntencing, Smith's lawyers introduced
mitigating evidence that Smith had suffered from
"hattered woman's syndrome". Tn support of this defense,
Smith's lawyers called numerous experts and lay
witnesses, and introduced medical records and other
documentary evidence. Among those who testified,
Smith's lawyers called Caira Clever Cephas and Candace
R. Jeter to the witness stand. Both Ms. Cephas and Ms.
Jeter had attended Hampton University with Smith and
were members of the cocaine [**35]  ring. nl0
Senlencing ‘Ir. 28-65. Both agreed that Ilall was a
charismatic man who women [ound aliraciive and
exciting to be around. Sentencing Tr. 56-37, 59; see also
Detention ‘I't. 71. Both also testified, as did Smith, that
Hall had a violent streak and was known (o be physically
and cmotionally abusive. All the witnesses concurred
that Smith's relationship with Tlall was marked by
episodes of brutal rage. According (o the wilnesses'
lestimony, Hall slapped, beal, or choked Smith on many
instances, and he would often yell and scream at her.

n10 Ms. Cephas testified as a government
wilness at the trial of Wainsworth Hall and is
currently in the Witness Protection Program.
Sentencing Tr. 29, 36.

For instance, in the summer of 1991 at a party in
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Philadelphia, Hall spied Smith talking to another man on
the streel. Sentencing Tr. 69-71. TTall became upset and,
later that night in their hotel room, Hall grabbed Smith
by the throat. Sentencing Tr. 71. When Smith tried to
defend herself, TTall punched Smith in the face. [*%36]
1d. Smith's face was swollen from the beating and she
was treated at a local hospital. Td. at 72-73, Smith lied to
doctors and told them that she had hit her head on the
windshield during a car accident. nll Id.; Sentencing
Exhibit 1.

nll To highlight othcr portions of the
testimony, in the summer of 1991 at an
apartment, Smith got up to get the door for co-
conspirator Derrick Taylor. Sentencing Ir. 73.
After Taylor left, Hall yelled at Smith and
smacked her and told her "mot to jump for
anybody else." Sentencing Tr. 73.

On another occasion in the summer of 1992,
Peter Hall became upsct when he did not like the
way a male co-conspirator said good-bye to
Smith  when leaving Ms. Jeter's apartment.
Scntencing I, 34-35, 74, Smith voiced her
opinion that Hall should spcak to thc other
individual about the matter. Id. Hall smacked
Smith and pushed her into the door of the
apartment. Scntencing Tr. 54-55, 75. Hall then
told Ms. Jeter to leave her apartment. Sentencing
Tr. 55. Once she left, ITall threw Smith across the
apartment and slapped and beat her, and grabbed
her by the neck. Sentencing Tr. 75.

On another occasion, Hall became upsct
when, at a pool party, a man flirted with Smith
and tried to take her bikini top off. Sentencing Tr.
78. Hall claimed that Smith had provoked the
flirtation and he began to yell and beat Smith.
Sentencing Tr. 79.

Tn the spring of 1993, Hall and Smith went to
Wainsworth Hall's housc in Charlotle, North
Carolina. Sentencing Tr. 84. Hall became upsct
when Smith had a conversation with a woman
TTall believed to be a lesbian. Td. Smith was
pregnant at the time, and Hall hit Smith in the
back of the head and in the face. Id.

[#%37]

On another occasion, Smith met TTall in Newport
News in January or February of 1992 aller she had been
questioned by aunthoritics at  her parenl's  home.
Sentencing Tr. 80. Hall interrogated Smith about the
incident and, becoming nervous, Smith stammered with
the details. 1d. In a mad [ury, Hall began to kick and beat
Smith with a belt. Sentencing Tr. §1. Hall's beating
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caused swelling to Smith's face and body, and Hall told
Smith to soak in the bathtub. Td. While in the tub, ITall
continucd to question her and hit and beat her with a
brush. Td. Ms. Cephas was in a nearby room and could
hear TTall yelling. Sentencing Tr. 30-31, 80. When ITall
leQt the bedroom where the bealing look place, Ms.
Cephas went to check on Smith and found her bruised
and beaten, Td.

Ms. Cephas also was a girlfriend of Hall. She and
Smith bhoth testified that TTall forbid them to use birth
control. Sentencing Tr. 48, 81-82. As a result, both Smith
and Ms. Cephas got pregnant and had children by Hall.
Sentencing Tr. 36, 37.

[*896] Smith's lawyers also called expert witnesses
to testify about battered woman's syndrome. Lawyers
called Dr. Jo Ann Maric Wilson, who was Smith's
treating psychologist. Sentencing [¥*#38] Tr. 156-57. Tn
1990, Smith went to see Dr. Wilson for counseling at a
time when she had not yet met Hall. Sentencing Tr. 157,
184. Around the time of her arrest, Smith called Dr.
Wilson and resumed her therapy. Sentencing Tr. 158. At
the sentencing hearing, Dr. Wilson lestified that Smith
had suffered from depression, battered woman's
syndrome, and post-traumatic stress syndrome around the
lime of her arrest. Sentencing Tr. 139. Dr. Wilson also
lestilied that Smith was suicidal initially and suffered
from poor confidence and low self-esteem, although
Smith had become a much "healthier" person after
resuming her therapy. Senlencing Ir. 159-60, 171-172.

Dr. Wilson commented on  battered woman's
syndrome in the context of Smith's relationship with
Hall. Dr. Wilson testified that the batterer seeks to
control all aspects of a person's life. Sentencing Tr. 166.
Dr. Wilson believed there was substantial evidence that
Hall sought to control all facets of Smith's life. Td. Dr.
Wilson noted that TTall forbid Smith to use birth control.
Id. Dr. wilson noted that Smith had been raised in a
home with a dominant father (igure and a carclaker
mother. Sentencing Tr. 184. Dr. Wilson testified [#%39]
that women raised in such homes sometimes will bond
with dominant and abusive men. 1d. Dr. Wilson also
stated that in an abusive relationship, as she belicved
Smith's relationship with Tlall had been, the batterer's
influence is total and complete. Senlencing 11. 189-197.

Delense counsel also called Dr. Alice L. I'wining o
lestily about battered woman's syndrome theory. Dr.
Twining is a licensed psychologist who offered her
expert opinion based on a conversation with Dr. Wilson
and on the testimony presented al the hearing. Sentencing
I'r. 142-43, 153-154. In her testimony, Dr. ‘I'wining
maintained that a battered woman forms an intense
altachment, or "traumatic bonding", when subject (o
alicrnating cpisodes of abuse and kindness. Sentencing
Tr. 143-44. According to Dr. Twining, the batterer
becomes both abuser and rescuer. Sentencing Ir. 146.
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Dr. Twining thought that Smith's relationship with Hall
fit this pattern ol a battered woman. Td. As support for
this diagnosis, Dr. Twining claimed that younger women
are more susceptible to this pattern of behavior, and the
coercion exerted knows no geographical or temporal
bounds. Sentencing Ir. 145-49. Dr. Twining concluded
that in her [**40] expert opinion, Smith was not acting
under her own free will. Sentencing Tr. 149-51.

At the close of all the evidence, the Court sentenced
Smith to 294 months imprisonment on Count 1 for drug
conspiracy. This fell into the middle of the guideline
range of 262 - 327 months. The Court also sentenced
Smith to sixty (60) months on Count 2 for money
laundering, and sixty (60) months [or making or
concealing materially false statements or facts on Count
15, all of which sentences were to run concurrently.
Upon the Government's motion and pursuant to the plea
agreement, the Court dismissed Counts 14 and 16 of the
Superseding and original indictment. The Court also
informed Smith about her right to appeal her sentence
nolwithstanding the fact that she had waived that right in
the plea agreement. Sentencing ‘I'r. 263.

Before imposing sentence, the Court spoke at length
about the complicated nature of Smith's case. Ultimately,
however, the Court rejected a downward departure on the
grounds that Smith had been under duress or had been
coerced. The Court could not accept such a defense when
Smith had dated TTall for such a long time and had
wilnessed 1lall's violent nature. In the Court's view,
[**41] Smith understood and appreciated the criminality
of TTall's actions. The Court did not believe that Smith
committed the oflenses solely out of fear. In this sense,
the Court rejected the |#897] notion that Hall's will over
Smith had no gcographical or temporal bounds.
Sentencing Tr. 251-257.

The Court also concluded that Smith had understood
and appreciated the wronglulness ol her own actions.
‘The Court noted that Smith was a college-cducated
woman who had a sense of right and wrong. Tn fact, the
Court pointed out that Smith grew up in a strong, middle
class family with parents who by all indications loved
and cared for her. Sentencing Tr. 251-257.

Appeal and TTabeas Petition

On April 27, 1995, by counsel William Robinson,
Smith filed a notice of appeal to the judgment of the
Court. The Government filed a motion to dismiss the
appcal on the grounds that Smith knowingly and
voluntarily waived her right to appeal her sentence.
Smith filed a response to the Government's motion. Tn
the response, Smith argued that her offense conduct was
the product of coercion and duress and the trial court
should have departed downward from the Sentencing
Guidelines. On July 19, 1995, the Fourth Circuit [**42]
Court of Appeals dismissed Smith's appeal on the motion
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of the Government. See United States v. Smith, CA No.
95-5344. Smith filed a petition lor wril ol certiorari to the
United States Supreme Court which was denicd.

On April 23, 1997, Smith filed a motion for habcas
relief under 28 UZ8.C. ¢ 2255, On June 5, 1997, this
Court dismissed the habeas petition as untimely. Smith
applicd for a certificate of appealability with this Court,
and her application was granted on July 11, 1997.
Thereafter, Smith filed a notice of appeal to the denial of
her habeas petition on July 24, 1997.

On September 15, 1998, the Fourth Circuit Court of
Appcals held that the habeas petition was not time-
barred. The Court of Appeals therefore vacated this
Court's order and remanded the matter for further
proceedings. On December 4, 1998, this Court directed
the United States to file an answer or other pleadings to
Smith's habeas motion. On January 13, 1999, Smith filed
an amended habeas motion. On February 2, 1999, the
Government filed a response to Smith's habeas motion.
On Tebruary 24, 1999, Smith filed a traverse to the
Government's response. This matter is ripe for decision.
[**43]

IL. Analysis

Smith alleges numerous violations of  her
constitutional rights. Smith belicves that her allegations
raise questions of material fact that require an evidentiary
hearing and supporl her request (or certain discovery.

Section 2255 provides lor an evidentiary hearing
unless the evidence conclusively shows that  the
petitioner is not cntitled to relicf. 28 US.C. § 2255
United States v. Magini, 973 #.2d 261, 264 (4th Cir.
1992). Hvidentiary hearings arc not mandated in every §
2255 proceeding, Sce Rule 8(a) of the District Court
Rules Governing Section 2255 Cases. In fact, where the
record, transcripts, files and affidavits are sulliciently
adequale, the district court may resolve these dispules
without the need for a hearing. Scc Fontaine v. United
States, 471 U.S. 213, 215, 93 8. Ct. 1461, 36 L. Ed. 2d
169 (1973).

A habeas petilioner is not entitled to discovery in the
ordinary course of proceedings. Sec Bracy v. Gramley,
520 U.S. 899, 117 8. Ct. 1793, 1796-1797, 138 L. Ed. 2d
97 (1997). Rule 6 ol the Rules Governing § 2255
Proceedings provides that a habeas pelitioner must
demonstratc good cause in order to obtain discovery.
[*¥44] Under the rule, the petitioner must make a
preliminary showing that requested documents contain
exculpatory or impcaching information in order to
compel production. United States v. Roach, 28 F.3d 729,
734 (8th Cir. 1994).

1. Knowing and Volunlary Plea

Smith argues that her guilty plea was not knowing
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and voluntary. A plea of guilty is constitutionally valid if
it is made [*898] on a "voluntary" and “intelligent"
basis. Brady v. Unired States, 397 U.S. 742, 748, 90 S.
Cr. 1463, 1409, 25 L. Id. 2d 747 (1970). Thus, the
defendant must receive "real notice of the true nature of
the charge against him". Smith v. O'Grady, 312 U.S
329, 334, 61 8. Cr. 572,574, 85 L. Ild. 859 (1941). The
"manner of ensuring that the defendant is properly
informed is commitled (o the good judgment of the
distriet court, (o its caleulation of the relative difficulty of
comprehension of the charges and of the defendant's
sophistication and intelligence." Uniled States v.
Reckmeyver, 786 #.2d 1216, 1221 (4th Cir. 1986).

1n this case, the plea agreement waived Smith's right
to appeal and did not provide for waiver of collateral
remedies under § 2255, The Government could have
[**45] included a waiver of collateral rights in the plea
agrecment and chose not o do so. 1n such cvent, Smith
did not expressly waive her rights to habeas review under
the plea agreement. See United States v. Tayman, 885 F.
Supp. 832, 834 (E.D. Va. 1995).

All the same, the plea agreement does not bar
application of the procedural default rule. Because Smith
failed to raise this issue on direct appeal, she is forbidden
1o recast the issue in her habeas petition vnless she can
show "cause" and "actual prejudice” or a [undamental
miscarriage of justice. United States v. Fradv, 436 U.S.
152, 103, 102 S. Cr. 1584, 1593, 71 L. Ed. 2d 816
(1982): Davis v. Uniled States, 417 U.S. 333, 342, 94 §.
Ct 2298, 2303, 41 L. kd 2d 109 (1974); sce also
Bousley v. United States, 523 U.S. 614, 118 S. Ct. 1604,
1610, 140 L. Ed. 2d 828 (1998) (pelitioner's [ailure to
challenge the validity of his plea is subjeet (o procedural
default); United States v. Maybeck, 23 F.3d 888, 890, n.1
(4th Cir. 1994). Of course, Smith's plea agreement
waived her right to appeal and her notice of appeal was
dismissed by the court of appcals on those grounds.
Other courts have found that this is [**46] not sufficient
"cause" [or a pelitioner's procedural delault. See United
States v. Pipilone, 67 F.3d 34, 37-38 (2d Cir. 1993) (plca
agreement as bar to appealing scntence not "causc”
Jjustitying collateral review); United States v. Jones, 19935
ULS. App. LEXIS 13021, No. 94-6209, 1995 WL 321263,
at *1 (4th Cir. May 30, 1995) (per curiam) (unpublished
opinion).

In any cvent, there has been no  constitutional
dereliction by virtue of the fact that Smith's plea was
voluntarily and knowingly made. The Court presented
the outline of the plea agreement and the counts to which
she was pleading guilty. Plea Tr. 7-24, The Court also
informed Smith about the maximum statutory penalties,
fincs, and supervised release terms resulting from
conviction of those offenses. Plea Tr. 9-12. The Court
told Smith about the Sentencing Guidelines and how they
gencrally operale in calculaling a sentence. Plea I, 10.
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The Court informed Smith about her right to a jury trial,
her right Lo plead not guilty, her right to be confronted by
her accusers, the right against sclf-incrimination, the
presumption of innocence at any trial, and the burden of
proof on the government to prove [**47] her guilt
beyond a reasonable doubl. Plea I'r. 12-19.

Smith indicated that she understood those rights. Id.
Smith stated that she had discussed the charges and had
read the indictment with her counsel and was so satistied
with his advice and assistance. Plea Tr. 6-8. The Court
also reminded Smith that she had waived her right to
appeal in the plea agreement and Smith so
acknowledged. Plea Tr. 19-20. The Government then
recited the facts that it would prove were the case to go
to trial. Plea Tr. 28-35, Thereafter, the Court asked Smith
whether the facts were true and she admitted that they
were. Plea I'm. 39-40.

The Court's inquiry was sufficient and Smith was
properly informed as to the charges and the
consequences of her guilty [*899] plea. n12 The
procedural dialogue establishes that Smith understood
the consequences of accepling a plea. Smith's answers do
not amount to "empty gestures” that may be disregarded
at a future date. See Lirtle v. Allshrook, 731 F.2d 238,
240, n. 2 (4th Cir. 1984). Tn the context ol this malter,
Smith must be bound by her statements al the plea
hearing.

nl2 When, in this situation, the plca was
knowingly and voluntarily made, there is a strong
presumption that the plea is, final and binding.
United States v. Lambey, 974 I'.2d 1389, 1394
(4th Cir. 1992) (en bang).

l* *48'
a. Compelency

Nonetheless, Smith argues that she was legally
incompetent at the time ol the Rule 11 hearing 1o make a
voluntary and intelligent plea of puilty. Such a claim, if
true, may be sufficient to overcome the significant hurdle
ol procedural deflault. In (act, due process requires that a
defendant be legally competent before entering a plea of
euilty.  Shaw v. Martin, 733 F.2d 304, 314 (4th Cir.
1984). The guilly plea is rendered invalid il the
defendant's mental [acultics were so impaired that the
defendant  could not appreciate  the charges and
consequences of her plea, and could not comprehend her
constitutional rights. 1d.

Smith believes that an evidentiary hearing and
discovery arc required because she  was  under
psychological treatment at the time of her guilty plea.
The Fourth Circuil has held that a habeas petitioner is not
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entitled to an evidentiary hearing on mental competency
claims unless the evidence casts a "real, substantial, and
Icgitimate doubt with respect to the petitioner's mental
capacity and ability to assist his counsel ...." Lawson v.
Dixon, 3 F.3d 743, 753-734 (4th Cir. 1993). "Such
evidence must be both positive |**49] and unequivocal "
Id. at 754.

In this martter, Smith has not cleared this "lofty
hurdle" by simply pointing out that she had been seeing a
psychologist at the time of the plea hearing. Zawson, 3
F.3d at 754. Such cvidence docs not risc to the Ievel of
legal incompetency. The uncontroverted facts are that
Smith was alert and in full control of her faculties at the
guilty plea hearing. Smith understood the nature ol the
proceedings and appreciated the charges and
consequences of her plea. Plea Tr. 6-40. Although
markedly depressed at the time she was arrested, Smith's
cmotional health had steadily improved (rom that time
forward. Tn fact, Smith's treating psychologist testified at
sentencing that Smith had become a much "healthier
person” in the intervening time since she was arrested.
Sentencing ‘I'r. 171-172. Smith's arguments add nothing
to the factual mix and her claims may be resolved
without the need [or an evidentiary hearing or discovery.

b. Batiered Woman's Svadrome

Smith alleges that at the time she pled guilty, she
was not informed of the availability of a complete
defense. nl13 According to Smith, she was a battered
woman and lacked the [*50] specific intent necessary
to support her conspiracy convictions. Relatedly, Smith
contends that she had been acting under duress or had
been coerced by Hall into committing the offenses.

nl3 Smith's allegation of ineffective
assistance of counsel is discussed in section
5(a)(3).

Smith failed to raise this issue on appeal and is
subject to the procedural default rule on collateral
review. Frady, 456 U.S. at 165, 102 5. Ct. ar 1593;
Davis, 417 U.S. al 342, 94 S. CLoal 2303, see also
Boeckenhaupt v. United States, 537 F.2d 1182 (4ih Cir.
1976); Moore v. United States, 934 F. Supp. 724 (E.D.
Va. 1996). Smith waived her right to pursue any delenses
in pleading guilty. Plea 1t. 17-19. Her waiver ol appeal
in the plea agreement may not be sufficient "causc” to
overcome the procedural default rule. Pipitone, 67 F.3d
al 38-39; Jones, 56 £.3d 62, 1995 WL 321263, at *1.

[*900] In any event, Smith's claim that she lacked
[**51] the statutory intent necessary [or conviction has
no hearing on the determination that Smith entered a
voluntary and knowing plea. See Uniled Staies v. Wilson,
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81 F.3d 1300, 1308-1309 (4th Cir. 1996). Smith chose to
avoid the risk ol presenting her case to a jury, who could
have rcasonably found that she posscssed the requisite
"mens rea.” See id. Rather than face that risk, Smith
entered a guilty plea and benefitted from the
government's writlen promise o move to dismiss the
remaining counts of the Superseding Tndictment and
original indictment.

2. Plea Agreement Breach

Smith claims that the Government breached the
lerms of their plea agreement. Smith failed io raisc this
issuc on appcal and her collateral attack is controlled by
the procedural default rule. Frady, 450 U.S. at 165, 102
S. Croat 1593; Davis, 417 U.S. at 342, 94 5. Ct. af 2303;
sce also Boeckenhaupt, 537 F.2d at 1182; Moore, 934 F.
Supp. af 724. Smith's waiver of appeal in the plea
agreement may not be sufficient cavse to overcome the
formidable barrier of procedural default.  Pipitone, 67
I.3d at 38-39; [**52] Jones, 56 F.3d 62, 1995 WL
321203, at *1.

Nevertheless, Smith asserts that the Government
made unfair promises that induced her to sign the plea
agrcement and (o withdraw her motion o withdraw her
guilty plea. The integrity of the plea bargaining process
requires that the plea agreement be given great weight.
United States v. Garcia, 956 F.2d 41, 44-45 (4th Cir.
1992). Yet the outside possibility of a constitutional
deficiency means that the courts do not review plea
agreements under strict contract interpretation. United
States v. Carter, 434 F.2d 420 (4ih Cir. 1972). A guilty
plea may be rendered involuntary if the evidence shows
"misunderstanding, duress, or misrepresentation by
others" demonstrating  a  constitutional  deficiency.
Blackledge v. Allison, 431 [.S. 63, 76, 97 §. Ct. 1621,
1630, 52 1. Ed. 2d 130 (1977).

a. Release Pending Sentencing

Tirst, Smith maintains that the Government breached
its promise not to oppose releasing her on bond after she
pled guilty. Smith was pregnant at the time of the guilty
plea hearing and wanted to remain at home until her
sentencing. In Smith's view, the Government misled the
Court when [#%53] it stated [*901] that the Court had
little discretion under the statute to relecase Smith on
bond. In relevant part, /8 U.S.C. § 3143 provides:

(2) The judicial officer shall order that a person who has
been found guilty of an offense in a case described in
subparagraph (A), (B), or (C) of subscction (f)(1) of
section 3142 and is awaiting imposition or execution of
sentence be detained unless -

(AX1) the judicial officer finds there is a substantial
likclihood that a motion for acquittal or new trial will be
granted; or

(ii) an attorney for the Government has recommended

Page 16

that no sentence of imprisonment be imposed on the
person; and

(B3) the judicial officer finds by clear and convincing
evidence that the person is not likely to flee or pose a
danger to any other person or the community.

In this casc, Smith plcaded guilty to a drug
trafficking charge which is described in 18 US.C. §
3742(£)(1)(C); an offense for which a maximum term of
imprisonment of ten years or more is prescribed in the
Controlled Substances Act, 27 US.C. § 801 ct scq.
Clearly the Government did not recommend that no
sentence [**54]  of imprisonment be imposed, and the
Court could not do so under the Sentencing Guidelines.

At the plea hearing, attorney Wagner told the Court
that the Government did not object to Smith's release
pending sentencing. Plea Tr. 38. Wagner also understood
that the Court had little discretion under the statute:

Your Honor, I know that there arc certain rules
governing the court under /8 USC Section 1343, that
when someone is to plead guilty to such an offense as
this, there may be very litlle discretion a judge has. Bul,
Your Honor, what I'm asking the court to do is to relcase
Ms. Smith on home detention, and in effect she remains
in detention, pending her -- the period of time between
now and her sentencing. ...

Plea Tr. 39.

The Government informed the Court that it had no
objection and also conlirmed allorncy Wagner's
understanding that the Court has little discretion by the
terms of the statute. Tn the Government's own words:

1t is true, the government has no objection. The
government  has no objection o Ms. Smith being
rceleased. However, I told Mr. Wagner, and the
government will be remiss if we didn't point out to the
courl that |**55] whether the government has any
objcction or not, it is academic, because under United
States Code Title 18, Section 3143, subsection (a)(2), it
appears that once a plea of guilty or a person has heen
found guilty in a case like this, there is no discretion. ...

Plea Tr. 41.

Both attomey Wagner and the Government correctly
informed the Court that under /8 (4.8.C. § 3143, there is
little  discretion for the Court to release a defendant
pending sentencing. Smith has not successfully attacked
the constitutional validity of her plea on this basis.

b. substantial assistance

Second, Smith contends that the Government
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breached its oral and written promise to move for a
downward departure based upon substantial assistance.
Smith claims that shc was induccd to withdraw her
motion to withdraw her guilty plea based on
governmental promises.

As a preliminary matter, the written plea agreement
did not obligatc the Government in this matter to move
for a downward departure based upon substantial
assistance. The plea agreement provides in relevant part:

6. The defendant agrees to cooperaie fully and truthlully
with the United Statcs, and provide all [**56]
information known to the defendant regarding any
criminal activity. In that regard:

a. The defendant agrees to testify truthfully and
completely at any grand jurics, trials or other
proceedings.

b. The defendant agrees to be reasonably available for
debricting and pre-trial conferences as the United States
may require.

¢. The defendant agrees to provide all documents,
records, wrilings or malerials ol any kind in the
defendant’s possession or under the defendant's care,
custody, or control relating directly or indirectly to all
areas ol inquiry and investigation.

d. The delendant agrees that, upon request by the United
States, the defendant will voluntarily submit to a
government polygraph examination.

#=**8 The parties agree (hatl the United States reserves ils
option lo scck any departure [rom the applicable
sentencing guidelines, pursuant to Section SK of the
Sentencing Guidelines and Policy Stalements, or Rule
35(b) of the Federal Rules of Criminal Procedure, il in its
sole discrction, the United States detcrmines that the
delendant has provided subslantial assistance and that
such assistance has been completed.

Ihe Fourth Circuil has held that this exact [**57]
language doces not give rise (o an enlorccable promise as
a matter of contract law. Uhnited States v. Wallace, 22
#.3d 84, 87 (4th Cir. 1994). According lo [*902] the
Wallace court, the United States retains discrelion (o
conclude whether the defendant cooperated "fully and
truthfully” and whether the assistance given was
"substantial.” 1d. Thus, in this case, there was no
cnlorceable promise arising [rom the plea agrecment
itsclf. In its discrction, the Government could refuse to
move [or a downward departure.

Furthermore, the liles and records in this case show
conclusively that there were no hidden promises by the
Government. At the guilty plea hearing, the Court asked
attorney Wagner about the plea agreement:

Court: Does the plea bargain agreement in this case sel
forth cach and every term[] of any agrecment negotiated
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by you with the United States Attormey's office
concerning this case?

Wagner: Yes, it does, Your Honor.

Court: 11as the defendant been made (ully aware of each
of those terms?

Waguner: Yes, she has, Your llonor.

Plea Tr. 21.

The Court then asked the Government the same
hasic question:

Court: Docs the plea bargain [¥*58] agreement sct forth
cach and cvery term of any agreement ncgotiated by
counsel [or the delendant with you or any member of
your office?

Gov't: Tt does, Your Honor.

Plea Tr. 22.

‘I'he Court then quizzed Smith about what had been
discussed:

Court: Ms. Smith, did you hear and understand the
questions 1 asked of your counsel and of the United
States Attorney?

Smith: Yes.

Court: Did you hear and understand their answers?
Smith: Yes, 1 did.

Court: So far as you know, did they answer correctly?
Smith: Ycs, Your Honor.

Plea Tr. 22-23.

‘The Court asked Smith if, independent of the plea
agreement, she had been promised that the Government
would move for a rcduction of her sentence. Smith
indicated that the Government said "it may happen" but
that "no promises have been made." Plea 1r. 24. The
Court explained the terms ol the plea agreement, the role
of the Court, and the overall conscquences of her plea.
Plea Tr. 25-26. After explaining these matters in
considerable detail, the Court concluded:

Court If there has been any agreement that they are going
to move for a reduction of sentence, this is the time to tell
me aboul it, because [**59] 1'm not going to accept your
plea il that's a part of the plca bargain.



145

113 T. Supp. 2d 879, *; 1999 U.S. Dist. LEXTS 22200, **
Smith: No, No promises have been made to me.

Court: No promisc has been made.

Smith: No.

Plea Tr. 26.

After the plea hearing, Smith's attorneys filed a
motion o withdraw her guilly plea. Subsequent to that,
Smith moved (o withdraw her motion (o withdraw her
guilty plea. At the sentencing hearing, the Court asked
Smith about her earlier suggestion at the Rule 11
colloquy about a promise of a reduced sentence.
Senlencing It. 5-6. Smith indicated that her altorneys
had told her that there had been a promise for a reduction
of sentence in exchange for her cooperation. The
exchange went as [ollows:

Smith: Indircctly T was told that I would get some type of
assistance, but later T am finding out that T wouldn't.

Court: Who told you that?
Smith: My attorney, Robert Wagner.

Court: Did the United States Atllorney ever make -
anyonme from the United States Attorney's office or
anyone connected with the prosecution of this case ever
suggest 1o vou or indicate to you or make any promise (o
vou that [¥903] they would ask the court o give you a
reduced sentence other than what was called [**60] for
by the guidelines?

Smith: No. Not directly to me, no.

Court: Well, do you know whether any such comment to
your attorney or anyone connected with your defense in
the matter?

Smith: Ycs, that comment was made.

Court: All right. And how do you know that?

Smith: Because my attorney told me so.

Court: But you did not hear it?

Smith: No, I didn't,

Scalencing IT. 6.

I'he Court read [rom the guilty plea (ranscript where
Smith had stated that "no promises have been made" to
her. Td. at 8. The Court also reminded Smith about the
lerms of the plea agreement and the consequences of
pleading guilty. 1d. at 8-10.
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Smith itcrated to the Court that there had been an
understanding  "that T would receive some type of
reduction”  afler she pled guilty. Id. at 8. Smith
claborated:

Smith: My responsibilitics are to assist the government,
and aller my assistance that they would be willing to
ofler me a scntence reduction.

Court: Now, is that the reason that you have withdrawn
your molion (o withdraw the plea?

Smith: No, that's not the complete reason, no. Because ol
counsel also.

Court: Was that a part of the rcason?
Smith: [*¥*61] Ycs.

Court: Now, as T understand what you are saying, the
United Stales Attorney's office agreed they would make a
motion to the court saying they had no objections to the
court going outside of the guidelines. Is that what you
said?

Smith: Yes.

Court: And is that the total of any promise or
understanding which you have had with them?

Smith: Yes.
Court: No other condition or provision?

Smith: No.

ook

Court: You || understand that while the United States
Attorney may make the motion for a reduction of
senlence or it may say it has no objection to reduction of
the court going outside of the guidelines [ want you o
understand that after time of sentencing the mere fact that
they have no objection to the court going outside of the
guidelines has no meaning whatsocver because the court
could not bring you back for any change of sentencing
except upon a motion made by the United States
Allorney for cooperation which has occurred since that
time. And it's not mercly a statement that he has no
objcction to it; he must make the motion. Otherwise, the
court has no authority whatsoever to do it. ... Do you
understand that?

Smith: Yes, T do.
Court: [**62] Now, understanding all of that, arc you

sure that you want to withdraw your motion to withdraw
the plea of guilty which you previously entered?
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Smith: Yes.

Court: Other than your statcment as to what your counscl
has told you that the |government| at a Rule 35 motion
will make no objection o the court going outside ol the
guidelines, other statement has there been any offer or
any inducement of any kind [*904] made to you in
order to have you agree to withdraw your plea of guilty

Smith: No, sir.
ok

Court: That's the sole offer that's been made to you?
Smith: Yes.

Court: Well, T want you to understand this: Tt is
absolutcly an illcgal motion. It has no mcaning
whatsoever. The court could not act upon it even il il
wanled o do so. So il that is any induccment o you o
withdraw your motion to withdraw the plea, T want you
lo understand now that you are wasling your lime
because it has no meaning whatsoever.

Sentencing Tr 9-13.

All the parties represented that there was no hidden
agreement Lhat the Government would not object 1o the
Court's departure (rom the Sentencing Guidelines. 1d. at
19, 24. The Court then made sure this was Smith's [#%63]

understanding and her lawyers' understanding of the
situation:

Court: Now, Ms. Smith, do you thoroughly understand
what we have been discussing?

Smith: Yes, I do.

Court: Do you understand there is no agreement by the
Uniled Slates Allorney's office, no representation by the
United Stales Auorney's olficc or indication by the
United States Attorney's office that regardless of what
cooperalion you may give [rom this day [orward that
they will make a Rule 35 motion (or a reduction of your
sentence? Do you understand that?

Smith: Yes, I do.
Court: It is only a hope on your part?

Smith: Right. Yes, your honor.

ekl

Court: And the only promise or indication of any
assistance that vou would gel is your hope that what
information you furnish to the prosccution or to the
United States Attorney's office or its official will lead
them to file the Rule 35 motion. Ts that your
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understanding?
Smith: Yes, Your Honor.

Courl: Mr. Robinson, Mr. Wagner, is thal your
understanding of it, too?

Robingon: Tt is, Your TTonor.
Wagner: Yes, Your Honor.

Sentencing Tr. 20-23.

In the cnd, Smith's allegation of a hidden oral
agreement adds nothing [**64] to the original rccord
before the Court and an evidentiary hearing or additional
discovery is not warranted. The issue of whether an oral
agrecment existed was asked and answered in the passing
ol sentence. All the partics represented thal there was no
oral agreement separate and apart from the plea
agreement. In addition, the Court corrected or clarified
an carlicr misunderstanding by Smith and cured any
possibility of prejudice. See Lambey, 974 F.2d at 1394-
1395 (attorney's error in advice to his client may be
corrected or clarilied by the court). [n fact, at her guilty
plea hearing, the Court warned Smith about her rights
under the plea agreement and the collateral results of
pleading guilty. When Smith sought to withdraw her
motion lo withdraw her plea, the Court again admonished
Smith about her rights and the implications of
withdrawing her motion to withdraw the plea. On both
occasions, Smith acknowledged that she understood the
Courl's stalements.

When voluntarily and intelligently made, a criminal
defendant's plea of guilty is not a mere tentative decision
on whether to proceed to trial. In reviewing this matter,
this Court can not ignore the fact that Smith [**65] is a
college-educated woman who [*905] grew up in a solid,
middle class family. At some point, the Court must be
able to rely on the representations of a criminal
delendant. Sce Lambey, 974 F.2d at 1395. 'The criminal
justice system demands the finality of the process when
constitutional safeguards have been [ollowed. nl4
Hariman v. Blankenship, 825 F.2d 26, 28 (4th Cir.
1987).

nl4 This Court notes that Smith has not
offered any evidence suggesting that the
Government's  refusal is irrational to any
legitimate governmental end or is based on a
discriminatory motive. See Wade v United States,
504 U8 181,786, 112 8. Ct. 1840, 118 L. Ed. 2d
524 (1992). Indeed, the Government makes a
determination based on whether the informant has
complied "fully and truthfully" and whether such
assistance has been “substantial." Prior (o
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sentencing, Smith did not provide complete,
truthful, and substantial information to the
Government. Before she was indicted, Smith met
with federal agents on Jume 28, 1993. Smith
failed to provide federal agents with information
concerning the activilies ol the cocaine network.
Smith lied to federal agents and told them that she
did not know Wainsworth TTall and that she knew
nothing about Derrick Taylor's murder. Smith
reporled (o Peler Hall afler her meeting and
reported on what the agents knew about the ring.

Smith was subsequently indicted. After her
initial appearance in this matter, Smith and her
altorney Wagner met with [ederal agents on
September 30, 1994. At that meeting, Smith
failed to disclose Peter TTall's location in Seattle.
Smith knew that Peter 11all was living there under
the alias Curlis Lamont Saunders. Scntencing 1t.
103-104, 125-26. On October 1, 1994, Hall was
found dead at his apartment in Seattle. Only then,
Smith met with federal anthorities a second lime
and disclosed Hall's whercabouts and provided
information about him. The Government
indicates that the information Smith provided
then and in subscquent mectings did not amount
to substantial assistancc.

[**66]
¢. Quantity of Drugs

Smith claims that the Government orally promised
that she would be held auributable for only 5 to 15
kilograms of crack cocainc. At scntencing, the Court
attributed 255 kilograms of crack cocaine to Smith. PSR
P 94, Smith argues that the final attribution amounts are
in contravention of her purported oral agreement with the
Government, Smith's ¢laim is without foundation.

Tirst, the Government flatly denies that it made any
such promise for attribution of 5 to 15 kilograms of crack
cocaine. Sccond, the allributable amounts are accuralc.
At the guilty plea hearing, the Government recited the
facts it would seek to prove had the case gone to trial.
The Government stated that by the middle of 1990, ITall
and other ring members were converting powder cocaine
into crack cocaine. Plea Tr. 29. Hall met Smith in May of
1990, and the Government stated that she became
romantically involved with ITall in the summer of 1990.
Plea Tr. 30; PSR I 94. The Government also stated that
during the life of the conspiracy, over 200 kilograms of
crack cocaine were distributed. Plea Tr. 29, After the
Government's recitation of the lacts, the Court asked
Smith whether the facts had [**67] been stated correctly
and Smith indicated that they were. Plea Tr. 39-40.

Third, there has been no prejudice from an alleged
breach of an oral promise. US.S.G. § 2DI.1{c)(1)
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provides for a base level of 38 for 1.5 kilograms or more
ol cocaine base, or crack cocaine. Thus, a finding that
Smith is responsible for 5 to 15 kilograms, rather than
255 kilograms of crack cocaine has no effect on the
applicable guideline range.

Smith ingists that she would have been eligible for a
reduction under U.S.8.G. § 3Bl1.2{(a) as a minimal
participant if she were attributed with 5 to 15 kilograms
of crack cocaine. The plain facts contradict this assertion.
Smith was certainly not the drug kingpin in the cocaine
network. Yet her involvement in the network was direct
and extensive. Smith obtained apartments for herself and
TTall under false names; she made drug and cash runs to
New York Cily; she manufactured [(raudulent birth
certiticates for drug ring members; she posted bond for
TTall; [¥906] she used aliases for other ends of the drug
conspiracy; she lied to authorities aboul llall's
whercabouls and the scope of the counspiracy; she
reported to Hall about what federal agents knew about
the drug ring; she [#*68] provided a "getaway" car to
llall when he was evading arrest f(or the murder of
Derrick ‘T'aylor; she removed incriminating evidence at
an apartment she shared with TTall in Charlotte, North
Carolina; and she [led the jurisdiction and became a
fugilive with Hall alter an indictment had been returned
against them. In sum, Smith was involved in the drug
ring, and her involvement was substantial. The actual
amounl of crack cocaine in this instance docs not alter
that determination or Smith's overall sentence.

d. Information Provided by Smith

Smith contends that the Government breached the
terms of the plea agreement and used information
provided by Smith to enhance her sentence. See Plea
Agreement, al P 7. Smith has made this blanket assertion
without any evidentiary support. This ¢laim must be
dismissed.

3. Tixcessive and Unlawful Sentence

Smith claims that her sentence was unlawful and
cxcessive and thereflore in violation of her duc process
rights. In particular, Smith contends that the Court crred
in (a) calculating the quantity of drugs; {b) awarding her
a two-level enhancement for obstruction of justice; (¢)
failing to depart downward bascd on cocrcion and
duress; (d) failing [**69] to grant a reduction based on a
minimal or mitigating role; and (¢) assessing a two-level
enhancement for possession of a firearm.

Smith failed to raise these issucs on dircet appeal
and may not collatcrally attack them unless she can
overcome procedural default. Frady, 456 U.S. at 163;
102 8. Ct. at 1593. Smith waived her right to appeal her
sentence and such excuse may not be sufficient causc to
carve an cxception to the procedural default rule.
Pipitone, 67 I'.3d af 37-38; Jones, 50 I'3d 02, 1995 WL
321263, at *1. After reviewing the record and files in this
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matter, this Court finds that there was no actual prejudice
and no errors amounting 1o a [undamental miscarriage ol
justice. Sec Davis, 417 U.S. ar 346, 94 8. Ct. at 2305.

Also, this Court notes that a district court's technical
application of the Sentencing CGuidelines does mnot
necessarily give rise to a constitutional issue.  United
States v. Vaughn, 955 F.2d 367, 308 (5th Cir. 1992). The
sentence imposed in this matter is well within the
statutory limit and is therefore insulated from section
2255 review. Fernandez v. United States, 941 F.2d
1488, 1494 (11th Cir. 1991); [**70] Vaughn, 955 I.2d
at 368; United Stutes v. Patterson, 739 I'.2d 191, 196
(3th Cir. 1984); United States v. Rowland, 848 F. Supp.
039, 642 (E.D. Va. 1994).

4. Discrepancy in Penaltics tor Cocaine Basc and
Cocaine Powder

Smith argues that the disparity of scntences imposcd
for offenses involving crack cocaine and powder cocaine
is unconstitutional. Smith contends that the relevant
provisions of 2/ US.C. § 841 and the Scntencing
Guidelines are unconstitutionally vague and ambiguous,
and the distinction in sentencing lacks a rational basis
and has a disparale impacl on racial minorilics in
violation of the Lqual Protection Clausc.

The Fourth Circuit has consistently rcjected Smith's
claim.  United States v. Burgos, 94 I.3d 849, 870-877
(4th Cir. 1996) (en banc), United States v. Fisher, 58
F.3d 96, 99-100 (4th Cir. 1995); United States v. Jones,
18 F.3d 1145, 1151 (4th Cir. 1994); United States v.
D'dnjou, 10 I'.3d 604, 012 (4th Cir. 1994): and United
States v. Thomas, 900 F.2d 37, 39-40 (4th Cir. 1990).
Therefore, Smith's claim [**71] must be rejected.

5. Inctfective Assistance of Counsel

Smith alleges that her counscl were inellective
during all stages of her proceedings. [¥907] A client is
entitled to "reasonably elfective istance" by her
allorney.  Strickland v. Washingion, 466 U.S. 668, 687,
104 S. Cr. 2052, 2004, 80 L. Ed. 2d 674 (1984). 1f
claiming ine(fective assistance, a petilioner must
demonstrale that she received delicient legal
representation and suffered actual prejudice from such
representation.  Povaer v. Murray, 964 I.2d 1404, 1425
(4th Cir. 1992). The burden is on the petitioner (o show
that "absent the crrors, the [actlinder would have had a
rcasonable doubt respecting guilt." Strickland 466 U.S. at
095, 104 §. Ct. at 2009.

a. Guilty Plea

Smith asserts that she was denied reasonably
ellective representation at the guilty plea phase of her
proceedings. 1n cases involving guilly pleas, a defendant
must show that her counsel's representation was deficient
and she would not have pled guilty but lor her lawyer's
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inadequate representation. See I7ill v. Lockhart, 474 U.S.
52, 106 8. C1 366, 88 L. Ed. 2d 203 (1985); Fields v.
Attorney Gen., 956 I'.2d 1290 (4th Cir. 1992). [**72]

1. Competency

Smith asserts that her lawyers were ineffective in
failing to ask the Court to conduct a competency
delermination. Smith requests an evidentiary hearing and
has submitted certain discovery requests. Duc process
requires that a defendant be legally competent before
entering a plea of guilty. Shaw, 733 I'2d ar 314. The
guilty plea is rendered invalid il the defendants mental
facultics were so impaired that the defendant could not
appreciate the charges and consequences of her plea, and
could not comprehend her constitutional rights. Td.

Smith's arguments do not raise any [actual disputes
and therefore there is no need [or an cvidenliary hearing
or discovery. The original rccord shows that Smith was
not legally incompetent at her guilty plea hearing. At the
hearing, the Court asked Smith and her trial counsel
whether she understood the nature of the charges against
her and her constitutional rights. The Court asked Smith
and her trial counsel whether she understood the
conscquences of her plea and whether she was actling
voluntarily. The Court asked Smith and her trial counscl
about her understanding of the plea agreement and about
any possible defenses. [#%73] Smith provided coherent
answers to the Court's questions and was in control of her
faculties during the plea hearing. See Plea Tr. 6-40. The
Court inquired about Smith's state of mind and her
competency and Smith stated that she had never sullered
from mental illnesses of any kind. Plea Tr. 17. Although
Smith's treating psychologist testified at sentencing that
Smith had been depressed around the time of her arrest,
her psychologist also pointed out that Smith had become
a much "healthier person” from that time forward.
Sentencing Tr. 171-172. Accordingly, Smith's lawyers
were not deficient in heir representation when the [acts
and circumstances did not call into question Smith's legal
competence.

2. Direct and Collateral Consequences of Pleading
Guilty

Smith next argues that her lawyers failed to advise
her about the direct and collateral conscquences of
pleading guilty. Smith maintains that her counsel failed
to tell her about a possible and likely sentence, parole
eligibility, and about the ability to withdraw her plea
once she entered it. Smith also claims that her attorncys
misled her and told her that she would receive a lenient
sentence,

An attomey must correctly inform [**74]  the
defendant of the direct consequences of her plea. Manley
v. United States, 388 I.2d 79 4th Cir. 1978); Hammond
v. United States, 328 F.2d 15 th Cir. 1973).
Professional standards indicate that legal counsel should
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outline the terms of a proposed plea to his client. Jones
v. [*908] Murray, 947 F.2d 1106 (4th Cir. 1991). Tegal
counsel should provide an opinion on probable outcomes
and should advise his client as to the strengths and
weaknesses  of possible alternatives. Td. Tn some
instances, legal counsel's gross misinformation on the
indirect consequences of the plea may constitute
ineffective assistance. Strader v. Garrison, 611 F.2d 6]
(4th Cir. 1979).

Even so0, an attomey's "bad guess™ as to sentencing
docs not render a guilty plea involuntary. Little v.
Allsbrook, 731 I2d 238, 241 (4th Cir. 1984).
Additionally, an attorney's error in advice to his client
may be correcled by the court al a subsequent hearing.
Lambev, 974 I'.2d at 1394-1395. The court may correct
or clarify the earlier erroneous information by the
defendant's lawyer. [d. When the court informs the
defendant [**75] that her likely sentence is nol capable
of prediction and the defendant so acknowledges, a guilty
plea is not rendered involuntary by virtue of an attomey's
bad eslimate of the likely sentence. Ld.

In this case, the record of the guilty plea hearing
shows that the Court explained the factual basis of
Smith's plea and provided Smith with an opportunity to
respond. Smith admitted that she had read and
understood the plea agreement and the indictment. The
Court informed Smith about her rights under the plea
agreement including the waiver of the right to appeal and
aboul the maximum stalutory penalties, [ines, and
supervised relcase terms [or the ollenses lisied in the
indictment. The Court also informed Smith about her
constitutional rights and admonished Smith about the
consequence of entering a plea. Smith acknowledged that
she understood the Court's comments. In addition, the
Court warned Smith that her [inal sentence could not be
predicted and Smith acknowledged that she understood
that to be the case. The Court questioned Smith about
whether anyone had advised her about what sentence she
would receive:

Court: Has anyone told you what punishment you are
going to receive [¥*76] in this casc? Not what you can
receive, but has anyone told you what punishment is
going lo be in this case?

Smith: No, they haven't.

Plea 1t 10.

Al the sentencing hearing, the Court fully questioned
Smith on her reasons for withdrawing her motion to
withdraw the guilty plea. The Court explained to Smith
the consequences of withdrawing her plea. Smith
admitted o understanding the Courl's advice. Smith and
her lawyers both acknowledged the same understanding
ol the consequences of withdrawing the motion.
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The record and files in this matter do not show that
the advice received fell below the range of competence
demanded of criminal allorneys. There is no dircet
cvidence that Smith was provided with crroncous legal
advice. Moreover, the Court cleared vp any
misunderstanding on the part of Smith during the plea
hearing and sentencing hearing. Once cxplained by the
Court, Smith showed an understanding of the plea
bargain and the rights and consequences of taking a plea.
Tn the context of her family background and edvcation,
there can be no doubt but that Smith understood the
ramifications of her decision.

3. Tactual and Legal Investigation

Smith contends that her lawyers [*%77] failed to
conduct a reasonable and independent investigation of
her role in the drug conspiracy. [n this respeel, Smith
argucs that her lawyers unduly relied on factual
information compiled by the Government. Smith
maintains that her lawyers [ailed to file any pre-trial
motions and did not adequately investigate altornative
defenses such as coercion or duress. An attorney has a
duty to make a reasonable factual and legal investigation
on behall of his client. Sneed v. Smith, 670 F.2d 1348
(4t [*909] Cir. 1982). The rcasonableness of the
investigation is evaluated based on the totality of the
circumstances facing the attorney. Bunch v. Thompson,
949 F.2d 1354 (4th Cir. 1991).

Smith's claim that her lawyers failed to conduct a
rcasonable investigation is not supported by affidavits or
other evidence. The records and transcripts in this case
clearly show that Smith's lawyers were well-informed on
the facts surrounding this matter. The guilty plea hearing
transcript also reveals that Smith's lawyer Wagner
investigated a mitigating defense of duress or coercion,
Plca Tr. 36. Attorncy Wagner informed the Court that
such defense would "become critical at the sentencing
[**78] here, that Kem Smith was beaten by Peter
Michael TTall, beaten regularly by him, and that's one ol
the reasons that she did what he told her to do, becausce
she feared him." Plea Tr. 36. There is no need for an
evidentiary hearing or discovery on this issue where
Smith's unsupported allegations are contradicted by the
original record.

Nevertheless, Smith contends that her lawyers
should have surmised that evidence of duress or coercion
supported a complete defense. nl5 With psychiatric
defenscs, the Fourth Circuit has held that trial counscl's
failure to explore an insanity defense amounts to
ineffective  assistance  when  counsel's  action  was
unreasonable and there was a reasonable probability that
the defense would succeed. Becton v. Barneft, 920 I'.2d
1790 (4th Cir. 1990).

nl5 This allegation has also been discussed
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in section 1{h) of this opinion.

Tn this case, the lawyers' (actical decision to present
evidence of batlered woman's syndrome as a mitigating
defense was eminently reasonable and prudent. [*+79]
The Fourth Circuit has not directly ruled on the issuc of
battered woman's syndrome evidence. Nonetheless,
Smith's lawyers were guided by case preeedent [rom
other circuits which suggests that the proper place for
such evidence is at sentencing. United States v. Willis, 38
F.3d 170, 174-177 (5th Cir. 1994); United States v.
Johnson, 950 F.2d 894, 898-907 (9th Cir. 1992). Indecd,
battered woman's syndrome evidence relies on the
subjective feelings of the defendant. Td. Thus, such
cvidence is not relevant in determining guilt or
innocence, but it may be helpful in determining an actual
sentence. Td.; see also United States v. Smith, 987 I'.2d
888, 890-891 (2d Cir. 1993) (subjective evidence not
relevant to durcss defense in terms of criminal liability).
Without explicit guidance from the Tourth Circuit on a
novel issue of law, Smith's lawyers chartered a prudent
course of action.

Additionally, Smith's lawyers reasonably concluded
that the cvidence did not mect the clements for a
complete defense of duress. In order to establish a claim
of duress, the defendant must show that: (1) she acted
under an immediate threat of scrious bodily [**80]
injury; (2) she had a well-grounded belief that the threat
would be carried out; and (3} she had no reasonable
opportunity to avoid violating the law and the threatened
harm. See United States v. King, 879 I'.2d 137, 138-139
(4th Cir. 7989). On the facts of this case, Smith did not
have an affirmative defense of duress. Tt is not sufficient
that Smith felt a generalized (ear of serious bodily harm
if she did not commit certain offenses. See United States
v. Sixty Acres in Etowah County, 930 F.2d 857, 860-867
(11th Cir. 1991). Smilh was not acling under fear of
imminent harm when she violated numecrous [ederal
laws. She could have discontinued her criminal activity
and avoided the leared injury. Therelore, Smith's lawyers
sought a downward adjustment in Smith's sentence at the
sentencing phase of the proccedings. The attorneys'
strategic decision did not fall below the bar of reasonable
legal competence. When the alternative legal sirategy is
reasonable, as is the case here, this Court will not cngage
in Monday morning [*910] quartcrbacking to sccond
guess counsel's legal (actics.

4. Government Promises

Smith ¢laims that her lawyers failed to incorporate
oral |**81] promises made by the Government into the
plea agreement, In Smith's view, there was an oral
agreement for the Government to file a substantial
assistance motion, for Smith to be released on bond
pending sentencing, and for there o be an auribution
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amount of § to 15 kilograms of crack cocaine.

There is no merit to this claim. As discussed
throughout this opinion, there were no oral promiscs
apart from the written plea agreement. At the guilty plea
hearing and at sentencing, the Court conducted an
exhaustive inquiry to determine whether there were any
oral agreements. The defense lawyers, the Government,
and Smith all acknowledged that no promises had been
made. There is no reason to conduct an evidentiary
hearing or allow discovery on this issue. Smith has not
submitted affidavits or other documentary cvidence and
has relied on the original records, files and transcripts in
support of her claim. The original record conclusively
shows that this matter was setiled at Smith's guilty plea
hearing and at sentencing. Given her family background
and education level, Smith understood the charges
against her and fully acknowledged the consequences of
pleading guilly. No additional lacts have [**82] been
alleged necessitating a second hearing on this matter.

b. Withdrawal of Guilty Plea

Smith claims that her lawyers' advice to withdraw
her motion to withdraw her guilty plea was erroneous
and unrcasonable. Smith argues that her lawyers unduly
relicd on an oral promisc by the Government to file a
substantial assistance motion or not to oppose a motion
to depart from the Sentencing Guidelines. Tn some
situations, legal counscl's crroncous advice on whether to
withdraw the guilty plea may constitute ineffective
assistance. United States v. DeFreitas, 865 F.2d 80, 82
(4th Cir. 1989); United Staies v. Moore, 931 F.2d 245,
248 (4th Cir. 1991). Generally speaking, there must be a
reasonable probability that but for counsel's errors, the
defendant would have pleaded not guilty and proceeded
Lo trial. [d.

The files and transcripts in this casc show that
Smith's lawyers did not provide erroneous advice to their
client. Tn response to the Court's questions, all the parties
acknowledged that Smith merely hoped to receive a
reduction in her sentence if she provided full, truthful,
and substantial assistance. All the parties conceded that
there was [**83] no oral understanding apart from the
wrillen plea agreement. For the sake ol clarification, the
Court asked Smith about her earlier statements at the
Rule 11 colloquy concerning promises of leniency and
the like. Smith indicated that her attorneys had told her
that there had been such promises. Scnleneing ‘I'r. 6. The
Court refreshed Smith's recollection by reading from the
plea hearing transcript where Smith had stated (hat no
promises had been made to her. [d. at 7-10. The Court
also reminded Smith about the consequences of
aceepting a plea in relation to a motion for a reduced
sentence. Sentencing ‘It. 10-13. 1n that regard, the Court
warned Smith ol different consequences than what she
indicated to be the casc. 1d.

After c¢larifying or correcting Smith's
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misunderstanding, the Court made sure that she wished
lo proceed with her motion o withdraw the motion Lo
withdraw the guilty plea. nl16 Id. Smith stated that she
understood the Courts comments and wished to
withdraw her motion. Td. Defense counsel and the
Government agreed  [*911] with this  clarified
understanding and reiterated that there were no hidden
agreements. Td. If there had been a prior event or advice,
the |**84] Court untangled any misunderstanding on
Smith's part. Sce Lambey, 974 P.2d 1389 at 1394-1395.
Smith has not suffered any prejudice from alleged poor
lawyerly advice. Tn the context ol her [amily background
and educational level, Smith understood the ramifications
for withdrawing her motion. For this rcason, Smith's
request for an evidentiary hearing and discovery must be
rejecled. Smith has not raised any factual issues that, il
true, would catitle her to reliel and thereby require an
cvidentiary hearing or discovery.

n16 The excerpts from this dialogue are
provided in the statement of facts and under
section 2(b) of this opinion.

c. Sentencing

Smith claims that her lawyers rendered inelfective
assistance at sentencing. Smith contends that her lawyers
failed to raise objections to the presentence report either
by [iling wrillen objections or by making objections at
the sentencing hearing.

A delendant is entilled to reasonably competent
lepal assistance at sentencing proceedings. Tneffective
[**85] assistance may exist when counsel fails to object
lo an improper application of the Guidelines or to clear
crrors in the presentence reporl. United  States v.
Breckenridge, 93 F.3d 132, 135-136 (4th Cir. 1996);
Smith v. United States, 871 F. Supp. 251, 255-256 (E.D.
Va. 1994). Similarly, counscl may be incllective il he
fails to present mitigating cvidence at scntencing.
Deutscher v. Angelone, 16 F.3d 981, 984 (9th Cir. 1994);
Kenley v. Armonirout, 937 #.2d 1298 (8th Cir. 1991). A
sentence  imposed without such assistance mwmst be
vacated and reimposed to permit mitigating cvidence to
be [ully and [reely developed. See Breckenridge, 93 £.3d
at 135-136; United States v. Burkley, 511 #.2d 47 (4th
Cir. 1973).

In this matter, a presentence report was prepared and
distributed to the parties. On December 16, 1994,
altorney Waguner advised the probation officer ol certain
objcctions. Wagner also filed wrillen objections on
Deccember 29, 1994 incorporating his carlicr objections
and raising other objections. Alorney Robinson also
noted objections o the report and [iled his own wrillen
objections [**¥86] on December 30, 1994,
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Taken together, defensce counscl's objections were
comprehensive  in - scope. ml7 Among the major
objections raised, [irst, defense counsel argued that Smith
should be attributed with 5 kilograms of crack [*912]
cocaine, rather than 255 kilograms, based on her alleged
dates of involvement in the drug conspiracy. Second,
defense counsel argued that Smith should be attributed
with only § 3,000 in laundered money, rather than more
than $ 1,000,000, based on her limited involvement in
the conspiracy. Third, defense counsel asserted that
Smith should be awarded at lcast a two level reduction
under U.S.8.G. § 3B1.2(b) for her minor role in the ring.
Fourth, defense counsel maintained that Smith should not
be given an enhancement reader U.S.S.G. § 3Cl.1 for
obstruction of justice or an enhancement under U.S.8.G.
§ 2DL1(b)Y(1) for possession of a dangerous weapon.
Fifth, defense counsel claimed that Smith should be
given a reduction for duress or cocrcion under U.8.8.G. §
5K2.12.  Accordingly, Smith's lawyers provided
reasonably competent assistance on this aspect of
sentencing.

n17 Indeed, besides the objections outlined
above, defense counscl objected to the reference
that Smith was a member of a conspiracy or
participated in any act that would further the
conspiracy. Scc PSR P 14. In this regard, defense
counsel claimed that Smith's knowledge, actions,
and intentions were dictated by Peter TTall.
Delense counsel objected to the reference that
Smith was knowledgeable of Peter Hall's cocaine
network prior to September 1991, See PSR P 25,
Defense counsel objected to the fact that Smith
had typed a false birth certificate as a means to
further the conspiracy. See PSR P 48. Defense
counsel objected to the suggestion that Smith was
aware that money and drugs were concealed in a
hidden compartment in a vehicle she and another
individual drove from New York to Charlotte,
North Carolina in the summer of 1992, See PSR
D 49. Delense counsel objecled Lo the suggestion
that Smith obtained a falsc driver's license in
order to conceal her true identity or to further the
ends of the conspiracy. See PSR P 58. Delense
counsel objected (o the notion that Smith
contacted her attorney in Richmond, Virginia in
an effort to find out what information law
cnforcement agenis had gathered against Peter
Hall and the ring. Scc PSR P 63. Defense counscl
objected to the notion that Smith was aiding Peter
lall's effort 1o evade law enflorcement afler the
murder of Derrick Taylor when Smith delivered
an Acura automobile to Hall. Scc PSR P 64,
Defense counsel objected to the suggestion that
Smith met with law enforcement agents in June
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1993 solely to gather information on behalf of
Peler TMall. See PSR P 66. Delense counsel
objccted to the suggestion that Smith had fled her
parents' home after learning that the original
indictment had been returned by the Grand Jury.
See PSR P 70. Finally, defense counsel objected
to the suggestion that Smith acquired vehicles
utilized in the conspiracy. See PSR PP 74 & 84.

[##87]

Al the senlencing hearing, Smith's lawyers called on
lay witnesscs and cxpert witnesses, and the lawycrs
introduced medical records and other documentary
records in support of a mitigating defense based on
cocrcion or duress under J.8.S.G. § 5K2.12. Defense
counsel called cxpert psychologists to testify about
battered woman's syndrome and how the theory applied
to Smith's case. nl§ Defense also called numerous
members of the community to provide mitigating
testimony.  Such community members included the
former mayor of Richmond, Virginia.

n18 Smith maintains that her lawyers [ailed
to preparc the psychologists for ithe scniencing
hearing. Smith's main argument is that Dr.
Twining had not evaluated Smith prior to the
hearing. ‘The lawyers' lactical decision was
mainly to use Dr. Twining to cxplain battcred
woman's syndromc theory. Defense  counscl
called Dr. Wilson, who was Smith's treating
psychologist, o (estify about Smith's mental
condition. This Court can not conclude that the
lawyers' actions fell below the threshold of
reasonably competent representation. This Court
also points out that Smith is not constitutionally
entitled to the effective assistance of a
psychiatrist expert. See Wilson v. Greene, 155
F.3d 396, 401 (4th Cir. 1998).

[**88]

At the hearing, Smith's lawyer Robinson did make
factual conccssions to carlicr written objections to the
presentence reporl. Sentencing Tr. 220-222. Thus,
Robinson conccded the [act that Smith was in possession
of a fircarm and had obstructed justice in relation to
USS.G. § 2DLI(b)(1) and USS.G. § 3CIL.1. The
records, files and transcript demonstrate uncquivocally
that Smith was in possession of a dangerous weapon and
had obstructed justice. Indeed, at the guilty plea hearing,
the Government recited the facts it would have sought to
prove had Smith's case gone to trial. The Government's
recitation included such facts as Smith's posscssion of a
firearm and Smith's obstruction of justice by virtue of
false statements and omissions to federal avthorities. Plea
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Tr. 32, 34-35. When asked whether the Government had
stated the lacts correctly, Smith indicaled that such was
the case. Plea Tr. 39-40.

As to other written objections, Robinson did not
specifically raise the objections at the sentencing hearing,
but instead he treated them in the context of a duress or
coorcion defense. Sentencing Tr. 220-222. Among the
objections, defense counsel had filed an objection to the
attribution [**89] amount of 255 kilograms of crack
cocaine. Defense counsel argued that Smith did not
become involved in the conspiracy until 1992 and should
be accorded an attribution amount as low as 5 kilograms.
Tn addition, defense counsel had filed an objection to the
attribution of more than § 1,000,000 in laundered [unds.
Defense counsel had argued that Smith should only be
attributed with § 3,000 in laundered funds.

Smith's lawyers provided reasomably competent
representation-in the context of the situation. Defense
counscl had alrcady provided the Court with their written
objections to the presentence report. The Court had an
opportunity to review those written objections well in
advance ol (he sentencing hearing. Delense counsel
made @ prudent decision to put forward mitigating
evidence of duress and coercion [*913] and make all of
their arguments in the context of that delense. This Court
may not impose the benefit of hindsight and conclude
that since the strategy did not work, the lawyers' decision
fell below the threshold of reasonable legal competence.

Most important, Smith has suffered no actual
prejudice [rom her criminal lawyers' action. As to the
drug attribution amounts, the facts show [**90] that
Smith became involved with Hall in May of 1990. PSR P
94. Tn the spring of 1990, the drug network began to
convert cocaine powder (o crack cocaine. PSR P 14, At
the guilty plea hearing, the Government recited the facts
it would seek to prove had the case gone to trial. The
Government  stated that the drug conspiracy was
responsible (or over 200 kilograms ol crack cocaine.
When asked whether the Govermment's version of the
facts was true and correct, Smith responded that it was.
Plea 1. 29-30.

In this case, U.S.S.G. § 2DI1.1(c)1) provides [or a
hase offense level of 38 for conspiracy to distribute 1.5
kilograms or more of crack cocaine. Defense counsel had
sought an altribution amount of 3 kilograms ol crack
cocaine. Either way, the difference in attribution amounts
would have no material effect on the calculation of
Smith's sentence. Smith would not have been eligible for
a downward adjustment as a minor [igure in the
conspiracy based on lower drug amounts alone. ‘T'he facts
clearly show that Smith's involvement in the drug
operalion was substantial.

As to the laundered amounts, Smith's lawyers had
argued that Smith should only be attributed with § 3,000
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in laundered funds. U. [#*91] S.8.G. § 2SL.1(b)(2)(T)
provides [or a five point enhancement for value of (unds
of morc than $ 1,000,000, Smith's moncy laundering
conviction of sixty months runs concurrently with her
drug conspiracy conviction of two hundred ninety-four
months. The enhancement has had no material effect on
the term of Smith's sentence. Moreover, there is a serious
question whether the imposition of sentence would have
been altered without the enhancement. The maximum
statutory penalty for moncy laundering is 5 vears or 60
months, See 18 U.S.C. ¢ § 7956(a)(1)(B)(i) and 371. The
Sentencing Guidelines call for an imprisonment range ol
78-97 months based on Smith's criminal history and
offense level (28/1), and if the value of funds is more
than S 1,000,000. Since the statutory maximum was sixty
months, the Courl only imposed a sixly month sentence
in this maticr. Without the five level cnhancement [or
laundered funds of more than $ 1,000,000, the
Sentencing Guidelines call [or a sentence ranging [rom
46-57 months. The three month diflerential between the
statutory maximum (60 months) and the high cnd of the
guideline range (57 months) is negligible.

d. Conflict of Interest [*%92]

Smith asserts that her lawyers were laboring under a
conflict of interest and therelore rendered ineflective
legal assistance. 1n particular, Smilth argues that her
attorney Wagner was operating under a conflict of
interest because Wagner and the Assistant United States
Aftorney, Fernando Groene, had worked as Assistant
Commonwealth Atlorneys in Arlinglon Counly, Virginia.
See Detention Tr. 5. Also, Smith argues that her attorney
Robinson was operating under a conllict of interest in his
prior representation of William Foreman, who was an
unindicted coconspirator and governmental informant,
and in his prior representation ol Wainsworth TTall.

Criminal defendants are entitled to the undivided
lovalty of competent counsel. Strickland, 466 U.S. at
088: Cuvler v. Sullivan, 446 1.8 335, 346, 100 S. CL
1708, 64 L. Id. 2d 333 (1980). The possibility of a
conllict of interest does not necessarily impinge on a
defendant’s constitutional rights.  Cuyler, 446 .S at
346: Magini, [*914] 973 F.2d at 204. Rather, the
defendant must show that an actual conflict of interest
existed and the conllict prejudiced counsel's
performance. 1d. Conllicts [*%93] normally occur when
an attorney represents multiple clients, although conflicts
may occur with regard (o prior representation of a client.
Sce Hoffinan v. Leeke, 903 +.2d 280, 285-286 (4th Cir.
1990). A conflict may also arisc when the attorney's
"private interests” diverge with those of his client,
Magini, 973 ¥.2d ai 264.

Nonetheless, a criminal delendant may waive the
right to conllict-free representation. Cuyler, 446 U.S. at
347, Bridges v. United States, 794 I'.2d 1189, 1193 (7th
Cir. 1986). As wilh the waiver ol any constilutional
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right, the waiver must be voluntarily, knowingly, and
intelligently made. Bridges, 794 F.2d at 1193. The
waiver may be valid cven though the defendant docs not
have specific knowledge or all the implications of such
waiver. Bridges, 794 F.2d at 1194.

In this case, the facts demonstrate a valid waiver of
Smith's right to conflict-free ropresentation in regard to
attorney Robinson. At the January 30, 1995 hearing, the
Government objected to Robinson's representation of
Smith. The Court allowed the Government to question
Smith and make surc that she desired [**94] to give up
her right to conflict-free representation. The Government
informed Smith that Robinson represented William
Foreman and probably had asked him about the ollenses
he allegedly committed. Hearing Tr. 16-17. The
Government made sure that Smith understood that
Robinson may have known about 1lall and Wainsworth
Hall's drug trafficking activitics. Id. at 17. The
Government made sure that Smith understood that
Robinson had previously represented Wainsworth TTall.
1d. Finally, the Government made sure that Smith
understood  that  during the course of his prior
representation, Robinson may have leamed about events
that directly implicated her. Id. at 17-18. ‘The
Government's questioning concluded as [ollows:

Gov't: And do you understand that in the course of that
representation Mr. Robinson might find out something
which directly implicates you in this case?

Smith: Yes, Tunderstand.

Gov't: You understand that the Sixth Amendment to the
Constitution of the United States provides that you have
a right Lo the elTective assistance ol counsel and that that
effective assistance means that your counsel, your
lawyer, must not - - shall not have any conflict of
interest? [*%95]

Smith: I undersiand that, yes.

Gov't: And that you can waive that conflict after you are
knowingly, voluntarily, and intelligently advised ol the
possibility of a conflict of intcrest?

Smith: Tunderstand.

Gov't: Do you want to continuc these proceedings with
Mr. Robinson as a lawyer, even if he might have
information regarding your criminal activity in this case?

Smith: Yes, T would like to continue.

llearing ‘11. 18.

Al sentencing, the Court reminded Smith that she
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had waived her right to conflict-free representation:

Court: Al that time 1 believe you said you had no
objection at all to his appcaring, that you waived any
right that you might have as to any conllict that might
result. Do you remember that?

Smith: Yes.

Court: Now, ... do you have any objection today o his
participating in the sentencing?

Smith: No, 1 do not, Your Honor.
Court: Do you want him to participate in the sentencing?

Smith: Yes, I do.
[*915]

Court: Even though it should appear at some subsequent
time that somconc suggests there was a conflict of
inmterest on his part, you want to waive any right to raise
that as an objection to anything that [¥*96] occurs
during the time of sentencing?

Smith: Yes, I do.

Scnleneing 1. 27-28.

Thc uncontroverted  facts show that  Smith
voluntarily, knowingly, and intelligently waived her right
to conflict-free counsel in regard to attormey Robinson.
Criminal delendants have no inberent right to disavow
their earlier statements when, as here, appropriate
procedures have been followed.

Turthermore, attorney Wagner was not operating
under a conflict of interest in this case. The record
mercly shows that Wagner and Assistant United States
Attorney Groene had been Assistant Commonwealth
Attorneys in  Arlington County, Virginia. Without
alfidavits or other evidentiary support, however, Smith
alleges that an evidentiary hearing and certain discovery
are required to determine whether Wagner unduly relied
on promises made by Groene.

Collateral proceedings are mnot an invitation to

Page 27

manulacture issues of fact where none truly exist. The
pedestrian facts arc that Smith's defense lawyer and the
Assistant Unitcd Statcs Attorncy once worked in the
same office. The records and transcripts unambiguously
show that there were no secrel promiscs or oral
agreements between any partics in these proceedings.
[**97] Additional discovery and an evidentiary hearing
add nothing to the original record and are unwarranted.

111. Conclusion

Ms. Smith was advised time and again by the trial
judge of the conscquences of her decisions. She
affirmatively and intclligently chosc a particular course
of action, and once her plea of mercy was not favorably
received, she desired to reverse and change that course.
Every defendant desires a lesser sentence. The finality of
judgments rcquires the court to be wary of re-judging
matters previously adjudicated unless clearly
unconstitutional.  The constitutional safeguards  were
scrupulously adhered to by the trial judge in this casc.
Accordingly, Smith's motion under 28 US.C. § 2255 is
DENIED,

Smith is ADVISED that she may appeal from this
[inal order by forwarding a wrilten notice ol appeal and a
new application to the Clerk of the United States District
Court, United States Courthouse, 600 Granby Street,
Norfolk, Virginia 23510. Said written notice must be
reecived by the Clerk within thirty (30) days of the date
of this Order.

The Cletk is DIRECTED to mail a copy of this
Order to Smith and to the United States [**98] Attormey,
Eastern District of Virginia, World ‘I'tade Center, Suite
1800, 101 West Main Street, Norfolk, Virginia 23510,

IT IS SO ORDERED.
Robert G, Doumar
UNITED STATES DISTRICT JUDGE

Norlolk, VA

August 4th, 1959
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[Intervening business.]

The Chair notes the presence of a reporting quorum. The Com-
mittee now will return to the pending unfinished business upon
which the previous question was ordered on H.R. 4689. The ques-
tion is on the motion——

Mr. Scort. Mr. Chairman, parliamentary inquiry. Could you
state the title of the bill, please?

Chairman SENSENBRENNER. H.R. 4689, the “Fairness in Sen-
tencing Act of 2002.”

The question is on the motion to report favorably bill H.R. 4689.

Those in favor will say aye.

Opposed, no.

The ayes appear to have it. The ayes have it, and the motion to
report the bill favorably is agreed to.

Without objection, the chair is authorized to move to go to con-
ference pursuant to House rules. Without objection, the staff is di-
rected to make any technical and conforming changes. And all
Members will be given 2 days, as provided by the rules, in which
to submit additional, dissenting, supplemental, or minority views.
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Defendants.
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UNITED STATES DISTRICT COURT .

DISTRICT OF MINNESOTA
Cr. No. K 98~137 (DSD/AJB)

8ECOND SUPERSEDING

INDICTMENT

(21 U.S.C. § 841)
(21 U.S.C. § 846)
(21 U.s.C. § 853)
(18 U.S.C. § 2)

THE UNITED STATES GRAND JURY CHARGES THAT:

COUNT 1
(Conspiracy to Distribute Methamphetamine)

From on or about a date unknown to the Grand Jury, through on

or about June 16, 1998, in the State and District of Minnesota and

elsewhere, the defendants,

JOSE LUIS VILLANUEVA, a/k/a CURA,

JUAN VILLANUEVA MONROY,

ALFREDO PRIETO, a/k/a NASARIO SANCHEZ-BARRON, a/k/a MUDO,
EDUARD EUGENE COSTILLO, a/k/a MARIO, a/k/a MAYO,

o AUG 051998

mr.no@b‘m
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ARTURO BAHENA, a/k/a HUGO,
RODOLFQ IBARRA, a/k/a RUDY,
MARTA ANGELICA MENDEZ-PEREZ
KARINA BAHENA,
JOEL CERVANTES,
STEPHEN TIARKS,
MARTA AVALOS,
HERNAN ESPINO,
SONIA BARBER,
DIANE ZUNIGA,
LEONEL ESPINO, and
SHAWN SIMONSON,

’

knowingly and intentionally conspired with each other and with
other people, whose names are known and unknown to the Grand
Jury, to distribute and to possess with the intent to distribute
in excess of one kilogram of a mixture or substance containing a
detectable amount of methamphetamine, in violation of Title 21,

United States Code, Sections 846, 841(a) (1) and 841(b) (1) (a).

(Possession With Intent s:'I-‘rlgml;.';‘.—sz‘cx:i]:ute Methamphetamine)
On or about April 30, 1998, in the State and District of
Minnesota, the defendant,
HERNAN ESPINO,
did knowingly and intentionally possess with intent to distribute
approximately 8.8 pounds of a mixture or substance centaining a
detectable amount of methamphetamine, a controlled substance, in

violation of Title 21, United States Code, Sections 841(a) (1) and
841(b) (1) (A).
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(Possession With Intent s;1';,;RI--m-i.Lsii-_ril:u\:e Methamphetamine)

On or about May 1, 1898, in the State and District of
Minnesota, the defendant,

MARIA AVALOS,

.did knowingly and intentionally possess with intent to distribute
approximately 8.8 pounds of a mixture or substance containing a
detectable amount of methamphetamine, a controlled substance, in
violation of Title 21, United States Code, Section 841(a) (1) and

841(b) (1) (A).

COUNT 4

(Possession With Intent to Distribute Methamphetamine)

On or about June 16, 1998, in the State and Distriet of
Minnesota, the defendant,

STEPHEN TIARKS,

did knowingly and intentionally possess with intent to distribute
approximately 35.4 pounds of a mixture or substance containing a
detectable amount of methamphetamine, a controlled substance, in
viclation of Title 21, United States Code, Sections 841(a) (1) and

841(b) (1) (a).

CQUNT S .
(Possession With Intent To Distribute Methamphetamine)
On or about June 16, 1998, in the State and District of
Minnesota, the defendants,

KARINA BAEENA, and
JOEL CERVANTES,

each aiding and abetting the other, did knowingly and
intentionally possess with intent to distribute approximately 200

grams of a mixture or substance containing a detectable amount of

3




159

methamphetamine, a controlled substance, in violation of Title
21, United States Code, Sections 841(a) (1) and 841(k) (1) (B), and

Title 18, United States Code, Section 2.

(Possession With Intent %%mbxj;‘tribute Methamphetamine)

On or about June 16, 1998, in the State and Distriect of
Minnesota, the defendant,

SHAWN SIMONSON,

did knowingly and intentionally possess with intent to distribute
approximately 311 grams of a mixture or substance containing a
detectable amount of methamphetamine, a controlled substance, in
vieclation of Title 21, United States Code, Sections 841(a) (1) and
841(b) (1) (B).

COQUNT 7
(Forfeiture Allegations)

Counts 1-5 of this Second Superseding Indictment are hereby
realleged and incorporated as if fully set‘forth herein by
reference, for the purpose of alleging forfeitures pursuant to
Title 21, United States Code, Section 853(a) (1) and (2).

As a result of the foregoing offenses, the defendants,

JOSE LUIS VILLANUEVA, a/k/a CURA,
JUAN VILLANUEVA MONROY,

ALFREDO PRIETO, a/k/a NASARIO SANCHEZ-BARRON, a/k/a MUDO,
EDUARD EUGENE COSTILLO, a/k/a MARIO, a/k/a MAYO,
ARTURO BAHENA, a/k/a HUGO,

RODOLFO IBARRA, a/k/a RUDY,

MARIA ANGELICA MENDEZ-PEREZ,

KARINA BAHENA,

JOEL CERVANTES,

STEPHEN TIARKS,

MARIA AVALOS, and
HERNAN ESPINO,

SONIA BARBER,

DIANE ZUNIGA,

4




160

LEONEL ESPINO, and
SHAWN SIMONSON,

shall forfeit to the United States, any and all property
constituting or derived from any proceeds the said defendants
obtained directly or inditectly as a result of the saig
violations and any and all property used or intended to be used
in any manner or part to commit and to facilitate the commission
of the violations alleged in Counts 1-6 of this Second
Superseding Indictment, pursuant to Title 21, United States Code,

Sections 841, 846, and 853(a)(1) and (2j.

A TRUE BILL

FOREPERSON ]
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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA
99-351 (ADM/AJB)
UNITED STATES OF AMERICA,
Plaintiff,

v. SUPERSEDING INDICTMENT

b

JAIME ROSAS MANCILLA,

2. JUAN GABRIEL ROSAS, (21 U.s.C. § 841)
a/k/a TONY, (21 U.s.C. § 84s5)

3. JESUS IBARRA-TORRES, (21 U.s.C. § 853)
a/k/a BORREGO, (18 U.8.C. § 924(c))

4. GUADALUPE JIMENEZ-VILLASENOR, (18 U.s.C. § 2)

a/k/a GRENAS,
5. DAVID BAHENA-VERGARA,
§. SERGIO VALDOVINOS DELACRUZ,
7. ALEJANDRC FLORES-ROMERO,
a/k/a ALEX,
8. TOMAS BAHENA,
9. HEATHER ANN GENZ,
10. ALECIA COLMENARES,
11. JOSE MAXIMINO PALENCIA MIRA,
12. JUAN ANDRES CONTRERAS,

Defendants.

THE UNITED STATES GRAND JURY CHARGES THAT:

COUNT 1
(Conspiracy to Distribute Controlled Substances)

From on or about a date unknown to the Grand Jury, through on
or about October 28, 1999, in the State and District of Minnesota
and elsewhere, the defendants,

JAIME ROSAS MANCILLA,
JUAN GABRIEL ROSAS,
JESUS IBARRA-TORRES, a/k/a BORREGO,
GUADALUPE JIMENEZ-VILLASENOR, a/k/a GRENAS,
DAVID BAHENA-VERGARA,
SERGIO VALDOVINOS,
ALEJANDRO FLORES-ROMERO, a/k/a ALEX,
TOMAS. BAHENA, fLEs FEB 8 2000
Flold amems —

FRANCIS EEOSAL CLERK

7 JUDGMENT ENTD
Q . DEPUTY CLERK _l?::
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HEATHER ANN GENZ,
ALECIA COLMENARES,
JOSE MAXIMINO PALENCIA MIRA, and
JUAN ANDRES CONTRERAS,
knowingly and intentionally conspired with each other and with
other people, whose names are known and unknown to the Grand
Jury, to distribute and to possess with the intent to distribute
in excess of 500 grams of a mixture or substance containing a
detectable amount of methamphetamine, and in excess of 500 grams
of a mixture or substance containing a detectable amount of
cocaine, controlled substances, in violation of Title 21, United
States Code, Sections 841{a) (1) and 841(b) (1} (A) and (B), all in
violation of Title 21, United States Code, Section 846.
COUNT 2
(Possession With Intent To Distribute Methamphetamine)
On or about October 24, 1999, in the State and District of
Minnesota, the defendants,

ALECIA COLMENARES and
JOSE MAXIMINO PALENCIA MIRA,

each aiding and abetting the other, did knowingly and
intentionally possess with intent to distribute approximately 32
pounds of a mixture or substance containing a detectable amount
of methamphetamine, a controlled substance, in violation of Title
21, United States Code, Sections 841(a) (1) and 841 (b) (1) (A), and

Title 18, United States Code, Section 2.
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COUNT 3
(Possession With Intent To Distribute Methamphetamine)

On or about October 27, 1999, in the State and District of
Minnesota, the defendant,
JESUS IBARRA-TORRES, a/k/a BORREGO,
did knowingly and intentionally possess with intent to distribute
approximately five pounds of a mixture or substance containing a
detectable amount of methamphetamine, a controlled substance, in
violation of Title 21, United States Code, Section 841(a) (1) and

841(b) (1) (A) .

COUNT 4
(Possession With Intent to Distribute Methamphetamine)

On or about October 28, 1999, in the State and District of
Minnesota, the defendants,

DAVID BAHENA-VERGARA and
HEATHER ANN GENZ,

each aiding and abetting the other, did knowingly and
intentionally possess with intent to distribute approximately 15
pounds of a mixture or substance containing a detectable amount
of methamphetamine, a controlled substance, in violation of Title
21, United States Code, Sections 841(a) (1) and 841 (b) (1) (A), and
Title 18, United States Code, Section 2.

COUNT 5
(Possession With Intent To Distrxibute Controlled Substances)
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On or about October 28, 1999, in the State and District of

Minnesota, the defendant,
SERGIO VALDOVINOS DELACRUZ,

did knowingly and intentionally possess with intent to distribute
approximately two pounds of a mixture or substance containiné a
detectable amount of methamphetamine, and approximately three
ounces of cocaine, controlled substances, in violation of Title
21, United States Code, Sections 841(a) {1) and 841(b) (1) (A).

COUNT_§
(Possessicn of Firearm in Furtherance of Drug Trafficking Crime)

On or about October 28, 1999, in the State and District of

Minnescta, the defendant,
SERGIO VALDOVINOS DELACRUZ,

did knowingly possess a firearm, namely a Winchester 20-gauge
shotgun, serial number 121192182, during and in relation to a drug
trafficking crime, that is, possessing with intent to distribute
controlled substances, as set forth in Count 5 of this
Indictment, which is a felony subject to prosecution in a court
of the United States; all in violation of Title 18, United States

Code, Section 924(c).

COUNT 7
(Possession With Intent To Distribute Methamphetamine)

On or about October 28, 1999, in the State and District of

Minnesota, the defendant,
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TOMAS BAHMENA,
did knowingly and intentionally possess with intent to distribute
approximately three pounds of a mixture or substance containing a
detectable amount of methamphetamine, a controlied substance, in
violation of Title 21, United States Code, Sections 841 (a) (1) and :
841 (b) (1) (a).
COUNT_§8
(Forfeiture Allegations)

Counts 1-6 of this Indictment are hereby realleged and
incorporated as if fully set forth herein by reference, for the
purpose of alleging forfeitures pursuant to Title 21, United
States Code, Section 853(a) (1) and (2).

As a result of the foregoing offenses, the defendants,

JAIME ROSAS MANCILLA,
JUAN GABRIEL ROSAS,

JESUS IBARRA-TORRES, a/k/a BORREGO,
GUADALUPE JIMENEZ-VILLASENOR, a/k/a GRENAS,
DAVID BAHENA-VERGARA,

SERGIO VALDOVINOS,

ALEJANDRO FLORES-ROMERO, a/k/a ALEX,
TOMAS BAHENA,

HEATHER ANN GENZ,

ALECIA COLMENARES,

JOSE MAXIMINO PALENCIA MIRA, and
JUAN ANDRES CONTRERAS,

shall forfeit te the United States, any and all property
constituting or derived from any proceeds the said defendants
obtained directly or indirectly as a result of the said
violations and any and all property used or intended to be used

in any manner or part to commit and to facilitate the commission
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of the violations alleged in Counts 1-6 of this Indictment,
pursuant to Title 21, United States Code, Sections 841, 846, and

853 (a) (1) and (2).

A TRUE BILL

UNITED STAT TTORNEY FORFPERSON
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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

, THIRD DIVISION

The United States of America, SENTENCING
Plaintiff,
—v- Crimiﬁal No. 3-95-52
Eliseo Rodrigo Romo,

Defendant.

TRANSCRIPT OF CRIMINAL SENTENCING PROCEEDINGS
BEFORE THE HONORABLE CHIEF JUDGE PAUL A. MAGNUSON
St. Paul, Minnesota

November 17, 1995

APPEARANCES
For the Plaintiff: Mark Larsen
For the Defendant: Daniel Scott

{Defendant present.)
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f
Friday morning,
November 17, 1995,
10:00 o'clock, a.m.

THE COURT: Good morning. We have the matter of the]

United States versus Romo for sentencing.

MR. LARSEN: Good morning, Your Honor. Mark Larsen
for the United States.

THE COURT: Mr. Larsen.

MR. SCOTT JOHNSON: Dan Scott for Eliseo Romo, Your
Honor, and he is present and standing beside me.

THE COURT: Very well. Counsel, you are in receipt
of the presentence investigation report in this matter.
According to the note of September 20, there are no objectionsg|
by either the government or the defendant to the presentence
investigation report. Assuming that is true, the Court does
adopt the presentence investigation report in totality,
paragraphs numbered 1 through 99.

The Court on that basis would make the following
findings: That the Total Offense Level is 31; the Criminal
History Score is I; the guideline range is 108 to 135 months;
the supervised release is five Years; the fine range is
$15,000 to $4 million; there is no eligibility for probation.
I don't believe there is a recommendation for departure.
There will be a special assessment in the sum of $50. Are

there objections to these findings?

JEANNE M. ANDERSON, RMR *  uNSGNGGNERN
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MR. SCOTT: No, Your aonoé, except, of course, therel
is obviously an issue on whether the safety valve should
apply. We would note, Your Honor, that there has been a change
in the guidelines as it relates to the safety valve effective
twe weeks ago.

Two weeks ago the Sentencing Commission's new guidelines,
or at least a portion of them, came into effect. And one of
them says that for offenses that have high offense levels
above level 26, or 26 or above, which this is one of the cases
that does, that if the safety valve applies, there is an
additional two-level reduction in the guideline range. Sso
that if the safety valve applies to get past the mandatory
minimum here, and that is a decision that you will be making
shortly, then the guidelines will change to 84 to 108 months.
For the record, that particular change is found in Section
2D1.1(B)(4).

MR. LARSEN: Your Honor, I believe the appropriate
range, then, would be 87 to 108.

MR. SCOTT: Did I say 84?7

MR. LARSEN: I believe so.

MR. SCOTT: That's seven years, right, seven years,
three months, correct.

TBE COURT: 87 to 1087 Okay.

MR. SCOTT: And the remaining part is on the safety

valve. I guess I will go first since I'm the person who wantsl|-

JEANNE M. ANDERSON, RMR * -+
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it. i

THE COURT: Okay.

MR. SCOTT:  Your Honor, the safety valve, 1 keep
wanting to call it the circuit breaker, I think that has
something to do with the state T live in. fThe safety valve,
Your Honor, requires five items, and I think we are pretty
much agreed on the first four; that is, my client doesn't have|
more than one criminal history point, that this offense did
not involve violence, that it did not result in death or
serious bedily injury to any person and that my client was not|
an organizer and leader. I don't think there is an allegation|
and in fact the guidelines make him a minor player.

The argument comes up on the last one, which is whether
or.not my client has truthfully provided to the government all]
information and evidence he has concerning the offense or
offenses, et cetera, et cetera, under the Rules.

We believe that he has. The government has told you that|
they are not satisfied of that. and I would like to go
through some of the facts we have here on why I think we are
fight before, and then they can argue against it.

A lot of what took place in this case didn't take place
here, Your Honor, it teook Place in Colorado. This case came
here on a Rule 20 plea. There had been negotiations in
Colorado, there had been proffers in Colorade, and my client

was arrested and the crime took place in Colorado.

JEANNE M. ANDERSON, RMR + R
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He spoke to the government before ever coming here about
what the offense was, who was involved in it, and what each of

their parts were. In fact, there is a Plea agreement which

was apparently signed or filed in April, signed and dated
April 18th, 1995. Aand the copY I have says it was filed on
April 18th, 1995. 1In it it goes through a factual basis that
is drawn from my client's statements. It doesn't talk about
just his arrest on February 5th of 1985, it goes back to
October of 1994. It goes through the parts that other people
had. October 15th, 1994 Richard Torres and Anastacio Martinez|
transported 8 pounds of marijuana and 8 ounces of
methamphetamine from Arizena to Minnesota, Passing through
Colorado.

Funds were gathered by Martinez with Defendant Romo
present and turned over to Torres who returned to Arizona and
then paid the source of supply, a pérson named Chincho for thel
drugs. The process was repeated in November of 1984.

In December of 1994 it was repeated again, again between
Richard Torres and Anastacio Martinez. In Januvary, it was
repeated again in 1995, and in February it happened again and
that is when my client was arrested. Those facts that are in
that plea agreement were drawn from my client's statements to
the government.

My client on April 14th, just before that agreement was

drawn up, sat down with the government and explained to the T

JEANNE M. ANDERSON, RMR  * Ut
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government what was happening in this case. He told them that]
the person who was the source of supply that they knew of ipn
Minneapolis was a fellow named Torres. That happened to be
the person he was arrested with. That Torres' connection is
that his brother-in-law was Anastacio Martinez. That Mr.
Romo's job was to collect the money from the various people
who were buying drugs from Mr. Martinez, and to make sure the
money got Mr. Torres; that he was bag man and he had been that]
for some time. And he went over the sales with them.

He stated that he was involved in this particular
transportation because Mr. Martinez, who was bringing the
money back the time before spent some of it and got himself in
trouble because he had spent some of the money. And he wasn't]
supposed to spend it in Las Vegas.

He identified the people who were involved in
Minneapolis. And the government said that he hasn't done
that. The report that I have shows Mr. Romo naming names,
Anastacio Anselmo Martinez, who was the person with Mr.
Torres. When they asked him, "Well, who are you picking up
money from," he didn't say Chincho Lanue or Santiago "I don't
know his last name," like the other defendant in this case
did. He said Alex Santiago, Dan Tackleberry, Peter Estrada
and Mike Rentier were the people that he was picking up the
money from in St. Paul.

When they said, "Well, who else is involved," he told

JEANNE M. ANDERSON, RMR  + (R
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them back in April, he said, "The Torres and Martinez family
were heavily involved..." And I am quoting from the agent's

Teport, "...In the disgtribution of narcotics. Martinez father
was known as Big Taco, and Uncle John Martinez and a brother
Jesse Martinez were identified by Romo."

He named names. He told them what was happening. He
named his part. He went through each of them. BHe told Ms.
Gustaveson when he was going through that same set of facts
with her, he went through and they said, "Well, vwhy were you
picking up the money?" He said, because I am not a close
enough relative to these other people. So if I ran off with
the money, they could shoot me without causing a war between
the various families who were involved. He has never hid his
involvement, except when he was first arrested, where he did,
denied who he was. He has never hid what his portion in this
case is, and I think it is fairly -- I think he has been
fairly accurate with it.

He has sat down with the Probation Office and gone over
who each of the people were that he could think of, as he has
done with us. I mean, I have a set of notes where he has
named who each of these people are, who Alex Santiago's
associates are. And I understand that he has told much the
same information to the Probation Office and may have even
éiven them a copy of the same notes.

What we are not talking about for the safety valve is

JEANNE M. ANDERSON, RMR  + YN
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whether or not my client is out making cases for the
government or testifying for the government in any of those
matters where the government would move for a downward
departure.

What we are talking about is was he supplying information|
as to what he was doing wrong and the connections that he had
with the other people that were doing wrong that resulted in
his conviction. And not just -- and the way the rule says it,
not just the very case of your conviction, but what the crime
was that you were involved in., He did so. He gave them facts)
all the way back to the fall before and told them how it
worked.

There is an interesting little twist, here. Mr. Torres
was also talking to the government and Presumably telling them
everything he knew. er. Torres came to the government, first.
I tell my clients that if you get to the government first, youl
get to create the truth, because the truth gets in the
government's mind based upon what they believe. And then
after that, anyone who disagrees with the truth that is in the
government's mind is a liar. So, if you get there first, you
get to set what the truth is.

Mr. Torres said, when he talked to the government, first
time he said, "Well, I got my drugs from Santiago Lanue. I
don't know who this Santiago is." Well, they talked to him

some more and he said, "Well, really I didn't get the drugs

JEANNE M. ANDERSON, RMR  + ‘i
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from Santiago, I got them from Chincho. " f

"Who is Chincho?”

“I don't know who he is, I just buy drugs from him. and
I wasn't really involved in drugs before this. This was sort
of a new thing for me. I wasn't really involved in drugs
before this and it never would have happened if Mr. Romo
hadn't asked me about it."

It sort of leaves out the fact that he is also married to
Mr. Martinez's -~ or actually, his girlfriend is Mr. Martinez'
sister. But he couldn't see that therxe was any connection
between the fact that he knew the drug dealer here and that he
had a close family relationship with the drug dealer here.
But, it never occurred to him he was involved in drugs until
one day an offhand remark came from Mr. Remo. And yet at the
same time he said, "Yes, I was dealing with Mr. Martinez
selling drugs." Well, he got there first, so he got to set
the tone. When it came time to name names, he didn't name
names, he named aliases. And presumably, it could protect
himself.

My client came in second. He named names. He gave an
accurate picture. He gave a picture that tied everything
together and showed what was really happening. And he did so
not just naming people that the government could never find,
but naming people that they could find.

Now, one of the problems that has come up in this case isg|-

JEANNE M. ANDERSON, RMR * o
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44

that the DEA in Denver, apparently, sent éhe Teports here, butl
to no particular agent, because after all what do they care
about Minnesota. So that the prosecutor here never even saw
those reports until September of this year, well after the
plea, in fact well after my client's bond got revoked. It wasi
the first time he ever saw the reports. Although, they were
around and I am reading from them, and in fact the Pprosecutor
sent them to me. But, as he said on September 6th, he didn't
even know on September 6th what happened in Colorado. That isg]
the problem that moving cases back and forth -- things can get]
lost between one office and the next one, one DEA office and
the next and one prosecutor's office and one defense lawyer's
office and the next. But, it doesn't change that my client
was willing to cooperate then, was willing to cooperate
throughout.

We don't know Qhat was done with the information. There
is another interesting twist here, Your Honor, is that I
believe that the government was already investigating a number
of these people, independent of anything having to do with Mr.
Romo, this was an accidental arrest in Denver because they
stopped a car. And the reason I believe that is because they
were running a wiretap and they arrested people who were
associated close and far to the same people my client was
naming. Because it was a marijuana case, it never went

federal. One defendant went federal, the rest went state, H

JEANNE M. ANDERSON, RMR * <of e
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because all they got was mu#ijuunu. They were looking for
more, but all they got was marijuana. So, they made it a
state case instead of a federal case,

Mr. Santiago was arrested. His house was searched
sometime during the summer, and I can't tell you whether it
was with the same investigation or not. Tt Puts my client in
an interesting spot, because basically the government later on)
was working the case against the same people that my client
was talking about. They didn't need him.

At the other end, they had already nailed hig source, Mr.
Torres. And Mr. Torres, whether he went on and helped the
government find Mr. Chincho or not, I don't know, but my
client was in the middle. So, my client can't give them
anything in this case that will require them to file a motion
for a downward departure. We explored trying to help out the
state, but that didn't work out. S6 that he has sort of been
in a position where it was a nice try, but he couldn't provide
substantial assistance. And I guess the government is within
their rights to do that. I think it is a close case. But, I
do not think they are within their rights to say that he has
not provided the information that he knew about this offense.

And therefore, I think he should apply =-- he should
qualify for the safety valve, Unfortunately, the safety valve
only gets him down, even at the bottom, at seven Years, four

months. So, it will be well after the turn of the century

JEANNE M. ANDERSON, RMR * o




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

178

o

before he get@ anywhere close to release, even at that number,

whereas a downward departure would have done much better for

him. That is my argument, Your Honor, as it relates to the

safety valve. I am not going to talk too much about my

client's background until after you make the other ruling.
THE COURT: Thank you. Mr. Larsen, any comments?
MR. LARSEN: Yes. Thank you, Your Honor.

I think counsel is correct, that problems do arise in
cases when they get shifted back and forth from one district
to another. ‘And as this Court I am sure will recall, this is
certainly not the first problem we have had with this case as
a result of it being shifted back and forth.

BRmong other things, though, relating to the application
of the safety valve in this case, counsel makes much of a plea
agreement previously filed with the Court. As I think the
Court's review of the various DER-6's would reflect that
we have submitted to the Court under seal, much of the
information contained in that plea agreement stemmed not from
this defendant, Mr. Romo, but rather Mr. Torres. Thus the
source of the information contained in the plea agreement
certainly wasn't this defendant.

Your Honor, if this defendant standing before you wanted
to take advantage of the safety valve, he had, I would
respectfully submit, multiple opportunities to come forward;

but, he never did. And it is because of the tragic
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consequences caused by the application of mandatory minimums
that we really tried to get him to come forward, and we just
couldn't succeed. We wrote to his lawyer twice and had a
conversation with Mr. Scott downstairs, I think it was on a
rainy Sunday afternoon about trying to get his client in. we
just couldn't accomplish it.

Your Honor, if thie man had ever wanted to s8it down and
tell the government the truth, he would have dene that; but,
he didn't. Bis decision not to come forward and tell us the
truth is corroborated by the presentence report, itself, which|
the Court has already adopted.

It took us -- not us in the sense of the government, but
it took this probation officer three visits out to Mr. Romo
before he would even say that he had even reasonable cause to
believe that maybe methamphetamine was in the car in his
luggage that day. That is not consistent with a man who is
telling us the truth, Your Honor. It is consistent with a man|
who at most minimizes what he knows, who he knows, and how
this conspiracy worked.

Although counsel makes a very eloguent argument
concerning application of the safety valve, the facts in this
case do not support it. And I say that with some measure of
regret, frankly. I don't want subjectively to see application]
of mandatory minimums in every case across the board, but this

is not a case where the quidelines provide for a downward
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adjustment based upon application of the safety valve
exception.

MR. S$COTT: , Let me add one point, Your Honor,
relating to our conversations with the probation officer. 1
oftentimes find myself in this spot where you have to shoehorn|
the facts to fit within the particular charge brought.

My client cheerfully ~- and I was there so I know he was
cheerful when he was talking about it. He cheerfully admitted
all of his part in here, cheerfully admitted being the bag
man, how everything worked, when it all worked. He talked
about how much trouble Mr. Martinez was in because he spent
the money in Vegas. 2And he said, you know, I knew that the
drugs were coming back, but, you know, I wasn't absolutely
positive they were in the car.

Well, that doesn't make him any less guilty, not even one
whit less gquilty of the offense, not even the slightest bit.
But, it became a hammering point between the Probation Office
and him as to exactly how much he knew. And it is like when
You are talking to somebody who has got stolen property, they
don't sit down and talk to the person on the other side and
say: Now, where did you steal this and where did it come
from? They just know. So, when you start pegging him down,
well, did he tell you? No, he didn't tell you. Well, then

you can't be quilty if he didn't tell you. You start sliding

in areas that just aren't legally true. I think that is where|-
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he ended up in this case. It wasn't that he wasn't telling
them everything he knew, it was that both sides got hung up,
somewhat, on exactly what was said,

He was saying, well, the stuff had come back. 1t didn't
come back from the car each time. Sometimes it came back on
the plane. and I wasn't ebsolutely positive it was coming
back, exactly which way, but, yeah, I was on my way back. I
brought the money down. The drugs were coming up and I knew
they were being brought up. And I was aiding and abetting in
that all of the way. Exactly what the knowledge is there
became, I think, tempest and a teapot, and not particularly
relevant, either, legally or otherwise.

That is all I have, Your Honor.

THE COURT: Okay, thank you.

Counsel, I need to take the motion that you have just
made under advisement for about five minutes because there is
something I need to review. I will be with you again,
momentarily.

MR. LARSEN: Thank you, Your Honor.

{Recess.)

THE COURT: Counsel, I thank you for bearing with
me.

I had to take just a minute to do some reviewing of the
new rules. Is there anything further to come to the Court's

attention, first of all, with respect to either a -- well, anyl:
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matter relating to a departure from the minimum mandatory. ;
MR. SCOTT: No, nothing on that issue, Your Honor,

no.

MR. LARSEN: Nothing further from the government,
Your Honor.

THE COURT: Counsel, the Court has had opportunity
to review this matter. And I don't take it very lightly,
because I share the view that I know is completely shared in
this courtroom, and that is, genuinely, an abhorrence to
minimum mandatory sentences. They disturb me greatly. And I
have long longed for the concept of the safety valve type of
factor to be permitted to come into play as they relate to
these circumstances.

The Court has had opportunity in this case to now give
consideration to the motion for the application of the safety
valve upon the government not making the motion for
substantial assistance with it. &After a review of the four
factors that the Court is to consider, T do find that -~ or
the five factors, I mean -- I do find that it is the latter
factor that is in controversy in this matter, and that it is,
not later than today, that the defendant has truthfully
provided the government with all information and evidence the
defendant has concerning the offense or offenses that were
part of the same course of conduct, or a common scheme or

plan.
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Programs are available. I think he needs drug treatment. Eisg|

The Court has had the opportunity to revi@w all matters
that have been submitted on this, including the matters that
have been submitted uyder seal. Baving reviewed those
matters, I frankly come to the conclusion, Mr. Romo, that you
are making an unfortunate choice, but you have made the
choice, and that is that You are putting the gangs ahead of
the courts and you are putting the gangs ahead of the other
factors that come into play with respect to this. For this
reason I deny the motion and I am going to apply the minimum
mandatory sentence in this case.

Is there further information to come to the Court's
attention before sentence is imposed?

MR. SCOTT: Your Honor, two things. Obviously, it
is going to be a long time until my client gets out. We would
ask you to do two things, one now, and one as time goes
along. The first is I would like you to recommend that he

serve his time in an institution where the drug treatment

use of controlled substances while he was being monitored
shows that he has trouble controlling his use since he knew hel
would be caught; and he used, anyway. That shows, in my mind,
that he can't control his use, even if it is sporadic. Aand he|
should be going through treatment. It will give him at least
something positive during the eight years or so he has to

spend in federal prison for this offense.
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I would also ask you to rec?mmend that if he otherwise
qualifies, as he gets later into his sentence, to be eligible
for the intensive «- Fhe boot camp, I won't go through all of
the words -- the boot camp, that they consider it in the last
30 months of this sentence., That will depend on how he does
in the institution, whether the Bureau of Prisons will make
him eligible or not; but, your acquiescence is required.

I ask you for two reasons. One is that if I was sitting
in his shoes and going into the prison now, I would have a not
positive attitude. I would be bitter. I would be mad. I
would believe that I was put in jail for as much political
reasons as otherwise. That is not conducive to having Mr.
Romo end up being a productive citizen when he is out.

If he goes in with two things: One, an idea that he
should go through drug treatment because, one, it will help
him, and two, it will shorten his sentence, that would be
good; and two, if he is aiming at a position where he knows
that it will be his actions in the institution that will have
a major effect on whether or not he can go into the boot camp
in the last 30 months of his sentence, he will then have
basically two reasons to not let his bitterneses control his
life. And those two may not be enough. I don't know as they
would be when I was 21 going into prison, but at least they
are there and their encouragements. And if there is anything

to the system that You reward people for -- you tell people
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that if they do something you will reward them, they are more

likely to do it, this is the time to do that. Otherwise, he
is going to come out in 2003 and you will revoke hie
supervised release shortly thereafter, because he won't be
ready. So, I would ask you to make those two
recommendations. That is all I have to say.

THE COURT: Thank you. Mr. Romo, do you have any
comments to make before sentence is imposed?

DEFENDANT ROMO: Yeah, I just would like to address,
um, I didn't understand what your comment between the -- T put]
gang in front of the -- or -- I didn't really understand your
comment.

THE COURT: I think you do. Mr. Larsen, any
comments?

MR. LARSEN: Your Honor, the government would only
ask that the Court sentence the defendant to the lowest
available point; but, nevertheless, unfortunately, it is
consistent with the statutory mandatory minimum.

THE COURT: Thank you. Mr. Romo, let me talk for
just a minute before I impose sentence upon you. The first
comment I would want to make is your sentence is, quite
candidly, a difficult sentence to render in this sense, and
that is that it so happens that the comments that your lawyer

has just made with respect to your person are comments that

this Court understands very thoroughly. Long periods of
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incarceration are not, are not things that thie Court likes to
impose upon people.

I agree with the. aspect of the hopelessness that
unfortunately, but nevertheless, does set in upon people. You
said you didn't understand what I was talking about. Mr.
Romo, your conduct in this cage, your conduct involved in this|
drug business, your conduct invelving other matters that are
outside of this case but are contained within the presentence
investigation report is purely reprehensible conduct. It is
the kind of conduct that a civil society cannot stand. and it
is the kind of conduct that is vwrong. And I will tell you
that one of the things that distresses me so very, very much
with respect to you is that you are a person that did not fit
the mold. I see an awful lot of people that stand here. And
I see an awful lot of people that stand beside Mr. Scott,
beside Mr. Larsen that get put in jail for a very long time.
But, the one thing that is different between most of those
people and you is that they don't have a room full of family
supportive of them. You have it. I have received the
letters, I read the letters, I reviewed the matters with
respect to your family. And frankly, it tears me apart to see|
what happens to a family because of your conduct. It is
unfortunate, but you are one person that has had, continues to

have and does have that kind of support behind you. And that

notwithstanding, you have taken on your own shoulders the kind|-
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21
of action that you have.

Now, why do we get so upset about this drug business? It
is very straightforward. It is a dirty, bad business. Peoplel
die because of that business.

People's lives are destroyed
because of that business. And because it is a bad business,
people that are involved in that business are going to spend
time in prison. And the time is not only involved in just
that, but the time is involved because of the associates that
are involved in this whole drug business and the nature of thel
pecple that are involved in it and what they put first,
second, and third in their life, versus what they put in
that's important in life. And the kinds of activities of the
associates also are not appropriate. Yes, you wondered, and
you said you didn't understand. I hope you do now understand,
because it needs to be very clear.

Having said that and pursuant to the Sentencing Reform
Act of 1984, it is the judgment of the Court that you, Mr.
Romo, are hereby committed to the custody of the Bureau of
Prisons for imprisonment for a term of ten years; that upon
xelease from imprisonment, you shall be placed on supervised
release for a term of five years. During that five-year
period of supervised release, you shall not commit any crimes,
federal, state or local, you shall abide by the standard

conditions of supervised release as recommended by the

Sentencing Commission. You shall not possess any firearms or |
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other dangerous weapons. You shall participate as instructed

by the pxobation officer in a Program approved by the United
States Probation Office for treatment of narcotic addietion o
drug dependency which may include counseling or testing to
determine if you have reverted to the use of drugs.

You shall

not associate with any member, prospect or associate member off

the Latin Gangster Disciples Gang, or any other gang. If you
are found to be in the company of such individuals while
wearing the clothing, colors, insignia of the Latin Gangster
Disciples Gang, or any other gang, the Court will presume that]
this association was for the purpose of participating in gang
activities.

You shall be required to undergo mandatory drug testing
as set forth in 18 U.S.C. Sections 3563 and 3583D, The Court]
does not order a fine. The Court does not order restitution
because it is not applicable. The Court, however, does order
a special assessment in the sum of $50. That $50 special
assessment is due and payable today. The Court has imposed
this sentence within the range applicable to you under the
minimum mandatory statute for the offense because the facts
found are the kind contemplated by the minimum mandatory
sentence. There are no aggravating or mitigating
circumstances that were not adequately considered by the

Sentencing Commission pursuant to this statute. You are

placed on notice that you do have and the government ‘does havel

JEANNE M. ANDERSON, RMR + (NS




10
i1
12
13
14
15
16
17
18
19
20
21
22
23
24

25

189

ten days from this date to file a notice of appeal of the
sentence. During that ten~-day period, the Court will retain
the presentence investigation report in chambers under seal.
In the event of an appeal, the Court will forward the
Presentence investigation report to the Eighth Circuit Court
of Appeals.

The Court does further recommend that your place of
confinement be an appropriate facility nearest to your
family;, that in addition to that, the Court recommends to thel
Bureau of Prisons that you be afforded an opportunity to have
drug treatment during the time of your incarceration. And
finally, it is the recommendation of the Court that during
the last 30 months of your imprisonment, that in the event you|
are otherwise eligible, that you during that 30-month period
receive the opportunity for the intensive confinement program
of the Bureau of Prisons.

Is there anything further to come to our attention?

MR. LARSEN: Nothing further from the government,
Your Honor.

THE COURT: Okay, thank you very much.

MR. LARSEN: Your Honor, I would, however -- excuse
me, I spoke too soon. If we could ask that the remaining
counts of the indictment in the District of Colorado be
dismissed?

THE COURT: Okay.

JEANNE M. ANDERSON, RMR * oyl
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MR. LARSEN: Thank you.

THE COURT: Frankly, on a Rule 20 I kind of lost
track of what you do with those.

MR. LARSEN: Thank You, Your Bonor.

.//'—j‘ / 7 ///I
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Official Court Reporter

.

JERNNE M. ANDERSON, RMR * U




12

13

14

16

17

18

19

20

21

22

23

24

25

191

1

UNITED STATES DISTRICT COURT

DISTRICT OF MINNESOTA

Criminal No. 01-228(JMR/FLN)

United States of America,

Plaintiff,

-v-

Eduardo Pelayo-Ruelas,

Defendant.

Sentencing, August 2, 2002

TRANSCRIPT OF PROCEEDINGS

HAD BEFORE THE HONORABLE CHIEF JUDGE JAMES M. ROSENBAUM

Minneapolis, Minnesota

APPEARANCES:

For the Government Nathan P. Petterson

For the Defendant

Official Reporter:

Assistant U.S. Attorney
600 U.S. Courthouse
300 South Fourth Street
Minneapolis, MN 55415

Manvir K. Atwal
Assistant Federal Public Defender
107 U.S. Courthouse
300 South Fourth Street
Minneapolis, MN 55415

Dawn M. H. Hansen, RMR, CRR



12

13

14

16

17

18

19

20

21

22

23

24

25

192

PROCEEDINGS

THE CLERK: Your Honor, the matter on the
calendar is United States of America versus Eduardo
Pelayo-Ruelas. Criminal 01-228. Would counsel please
state their appearance for the record?

MR. PETTERSON: Good morning, Your Honor, Nate
Petterson appearing for the United States.

THE COURT: Mr. Petterson, good morning.

MS. ATWAL: Good morning, Your Honor, Manny
Atwal, A-T-W-A-L, on behalf of Mr. Pelayo, present in the
court.

THE COURT: Ms. Atwal, good morning.

THE INTERPRETER: Good morning.

THE COURT: Ms. Interpreter, would you please
raise your hand.

THE INTERPRETER: M, period, Graciela Gonzalez.
G-R-A-C-I-E-L-A, G-O-N-Z-A-L-E-Z.

THE COURT: And would you please raise your right
hand.

(Interpreter sworn. All answers given through
the interpreter unless otherwise indicated.)

THE COURT: Thank you.

THE INTERPRETER: You're welcome, Your Honor.

THE COURT: Good morning, Mr. Pelayo-Ruelas. The

matter is before the Court for sentencing. [ have received
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3
a presentence investigation in this case. Mr.
Pelayo-Ruelas, have you received a copy?
THE INTERPRETER: Yes.
THE COURT: And have you had a chance to go over
it, and review it with your lawyer?
THE INTERPRETER: Yes.
THE COURT: And I know, counsel, that you've also
received a copy; is that correct, Ms. Atwal?
MS. ATWAL: Yes, Your Honor.

THE COURT: And the United States has also
received a copy?

MR. PETTERSON: Yes, Your Honor.

THE COURT: All right. There were no substantive
objections. The only objection had to do with some
questions about whether or not somebody was following a car
in relationship with how they were going to find a, some
other home. But those are not things that really impact
sentencing; is that fair?

MS. ATWAL: Yes, Your Honor. In fact, I'm
actually withdrawing that objection.

THE COURT: All right. Umm, and so [ will -- and
the United States had no objections, right?

MR. PETTERSON: That's correct, Your Honor.

THE COURT: 1 will adopt the findings of the

presentence investigation as my findings of fact in this
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1 case.

2 And then I will go to the Guidelines. And it appears
3 that the defendant, having gone to trial and denied guilt,
4 ah, is not entitled to a reduction for acceptance of

5 responsibility. That's within the contemplation of 3E1.1
6  of the Guidelines.

7 And so [ calculate the Guideline level to be 32.

8 There is a base offense level of 36. That is for, ah,

9 atleast 5, but fewer than 15, kilograms of

10 methamphetamine, under 2D1.1(c)(2).

11 It does appear to the Court that the defendant was a
12 minimal participant in the enterprise, and four points are
13 taken off under 3B1.2(a).

14 The criminal history calculates to a ITI, with five

15 criminal history points, calling for a presumptive

16 Guideline sentence of 151 to 188 months, with a statutory

17 mandatory minimum of 120 months.

18 There's a five-year term of supervised release.

19 A dollar fine that the defendant cannot pay.

20 No call for restitution.

21 There's $200 in special assessments.

22 And I'm aware that there are some questions about the

23 criminal history and perhaps other parts of the Guidelines.
24 Anything you want to say about that, counsel?

25 MS. ATWAL: Yes, Your Honor. I'd respectfully
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5

request for a departure based on overstated criminal
history. I stated in my sentencing memorandum, four of
these points come from an escape charge back in Washington.
That escape charge is very similar to
supervised-release-type violation that we have in federal
court for a probation-type violation in state court. With
that escape charge he got two points because he was
incarcerated for a period of time. He had an additional
two points for recency. Had it not been for that, for
Washington actually charging him with an additional
offense, he wouldn't have those points and would be in a
Criminal History Category 1.

Further, he did complete his probation and was doing so
well after that, that they discharged him upon his
attorney's request. | would ask that those four points be
taken off, which leaves him with a criminal history point
of 1, Criminal History Category L.

THE COURT: The United States?

MR. PETTERSON: Your Honor, the government has no

position on that issue.

THE COURT: The Court is in accord. The
defendant, it would have been nicer if the defendant would
have behaved better, but if the defendant would have really
behaved well, of course he wouldn't be in this trouble

either, but the facts are realistically, he had an offense,
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6
apparently it is the practice in that community to consider
a failure to appear for regular meetings with your
probation officer a form of escape, and he winds up with
that, and I think that is not what the Guidelines had in
mind, and it's certainly not what the Court thinks of when
it thinks of those kind of crimes. Therefore, | find it
appropriate to adjust his criminal history.
Ah, T find that, ah, under, ah, 4A1.3 of the Guidelines
a departure is appropriate. The Category III does
significantly overstate his criminal history. He had not
been previously incarcerated for a period even longer than
120 days, and each of the criminal history points stems
from a single incident in 1998. This includes two points
for a failure to meet with the probation officer and two
points for committing a crime while on probation, the
present crime. While there's no question that probation is
important, ah, it seems to me that, to keep multiplying the
points off of what happened in the past is not really what
is in mind here. And therefore, I adjust the criminal
history down to a [ and set the Guideline level at that
range. 121 to 151.
Now then, is there anything you want to say before the
sentence is imposed, Ms. Atwal?
MS. ATWAL: Your Honor, I would ask that he be

sentenced to the lower end, to the 121 months, given the
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7

facts of the case as was heard in trial. [ understand the

jury convicted Mr. Pelayo.

I'd ask that the Court take into consideration his
mum's request that he be placed -- that the defendant be
placed in a prison closer to his home. That prison would
be Sheridan, Oregon. | have nothing further, Your Honor.
THE COURT: Thank you. Mr. Pelayo-Ruelas, is
there anything you want to say before I impose sentence in
this case?

THE INTERPRETER: I would like to request that I
be allowed to complete my sentence in jail, in prison near
my family.

THE COURT: Anything else?

THE DEFENDANT: (Shaking head.)

THE COURT: Anything you want to say on behalf of
the United States, counsel?

MR. PETTERSON: No, Your Honor.

THE COURT: Sir, you made a bad mistake. It
wasn't a mistake in the sense that you blundered into
something. But you made a terrible decision, and when you
made that decision, you got yourself tangled up with the
Fed. It's not something you want to do, and I will tell
you it is not something you will want to do again. You
will be ordered, after your incarceration, to leave the

United States. If you come back, they will catch you, and
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8
you'll come back to me. You will owe me five years at that
time, and I will take them back. Worse than that, if you
commit another crime, you'll be a three-time dope dealer,
offender, and they'll burn you. You'll just plain be done.
You won't get back out almost ever. Do you understand
that?

THE INTERPRETER: Yes.

THE COURT: Allright. You can't do that.

THE INTERPRETER: No.

THE COURT: All right. Sir, I will sentence you
to the lowest level that's available. You'll do the ten.
After that [ presume that they will deport you, and after
that you may not come back. Simple rules. All right.

I tell you, Eduardo Pelayo-Ruelas, that you were
charged in Count 1 of an indictment with conspiracy to
distribute a substance containing methamphetamine, in
violation of 21 United States Code Sections 846, and
841(b)1)(A); and in Count 2 of an indictment with
possessing with intent to distribute a substance containing
methamphetamine and aiding and abetting in violation of 21
United States Code Section 841(b)(1)(A), and 18 United
States Code Section 2.

Based upon your conviction by jury verdict, a
conviction I find was well-supported by evidence, it is

considered and adjudged that you are guilty of those
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9
offenses, and therefore it is adjudged that you are
committed to the custody of the Bureau of Prisons for
imprisonment for a term of 120 months on each count, to be
served concurrently.

You'll be given credit for the time which you have
served.

I will recommend that you be confined at Sheridan,
Oregon, for the service of your confinement. That is the
closest federal correctional agency to your home. You know
and understand that | cannot guarantee you go there, and if
they want to send you someplace else, that's their
pleasure, but I will recommend that you be placed there.

It is also ordered that you serve a term of supervised
release of five years. That means when you get out, five
more years will begin.

During that time, you must comply with state, federal,
and local laws, comply with the rules and regulations of
the probation office, abide by the standard conditions of
supervised release.

You may not possess a firearm or a dangerous weapon,
which would not only violate my supervised release, but
would be another felony.

You will comply with the rules and regulations of the
Immigration and Naturalization Service, and if deported,

you may not return to this country. [f you do come back,
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10
you must have the prior written permission of the Attorney
General of the United States. And must report immediately
to the nearest United States Probation Office, not later
than 72 hours after reentry. You'll get this information
in writing.

You are obligated to pay a special assessment. That's
in the amount of $200. You owe that sum immediately.

1 do not impose a fine. You do not have the funds with
which to pay one.

You are in custody, and you will remain in custody, as
| indicated.

You will receive credit for the time which you have
served.

You have a right to appeal from the sentence which [
have imposed and must do so within ten days. If you fail
to take that appeal, or of your conviction within ten days,
you'll have waived it. Which means you have ten days to
instruct your lawyer to place an appeal.

I just sentenced you to one month less than the
Guidelines. The Guidelines were calculated by a computer
which apparently was not satisfied with the fact that ten
years is 120 months. And so we have a ridiculous extra
month which I have taken off. Now, that represents an
illegal departure, and if the United States wants to

appeal, [ presume that they will have a right to take that
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11
appeal. My guess is that they will decline, but if they
do, and you need a lawyer to defend you, one will be
appointed at no cost.

Sir, you are a very young man and you're going to go to
jail for a very long time. You've made some terrible
decisions in your life, and you now had better figure out
how to make better ones or you will not have much life to
live. I hope, and I recommend that you do so, and [ wish
you well, but you must not come back to the United States.

That will be the order of the Court. Thank you, counsel.
MR. PETTERSON: Thank you, Your Honor.

(Court is in recess.)
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CERTIFICATE

1, Dawn Marie Higby Hansen, do certify that the above
and foregoing 11 pages of transcript is a true, correct,
and accurate transcription of my stenographic notes taken

in the above proceedings.

Date Dawn Marie Higby Hansen

Official Court Reporter



203

UNITED
STATES
SENTENCING
COMMISSION
GUIDELINES MANUAL

DIANA E. MURPHY
Chair

RUBEN CASTILLO
Vice Chair

WILLIAM K. SESSIONS, Il
Vice Chair

JOHN R. STEER
Vice Chair

STERLING JOHNSON, JR.
Commissioner

JOE KENDALL
Commissioner

MICHAEL E. O’NEILL
Commissioner

JOHN ELWOOD
Commissioner, Ex-officio

EDWARD F. REILLY, JR.
Commissioner, Ex-officio

This document contains the text of the Guidelines Manual incorporating amendments effective
January 15, 1988; June 15, 1988; October 15, 1988; November 1, 1989; November 1, 1990;
November 1, 1991; November 27, 1991; November 1, 1992; November 1, 1993; September 23,
1994; November 1, 1994; November 1, 1995; November 1, 1996; May 1, 1997; November 1,

1997; November 1, 1998; May 1, 2000; November 1, 2000; December 16, 2000; May 1, 2001;
and November 1, 2001.



204

November 1, 2001 GUIDELINES MANUAL §1B1.3

§1B1.3.  Relevant Conduct (Factors that Determine the Guideline Range)

(@)  Chapters Two (Offense Conduct) and Three {Adjustments). Unless otherwise
specified, (i) the base offense level where the guideline specifies more than one
base offense level, (ii) specific offense characteristics and (iii) cross references
in Chapter Two, and (iv) adjustments in Chapter Three, shall be determined on
the basis of the following:

(1)  (A) all acts and omissions committed, aided, abetted, counseled,
ded, induced, p d, or willfully caused by the

—17-
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dpplication Notes:

1. Theprinciples and limits of i bility under this

®

2

&)

@)

defendant; and

(B)  inthe case of a jointly undertaken criminal activity (a criminal
plan, scheme, endeavor, or enterprise undertaken by the
defendant in concert with others, whether or not charged as a

piracy), all fi le acts and omissions of
others in furtherance of the jointly undertaken criminal activity,

that occurred during the commission of the offense of conviction, in
preparation for that offense, or in the course of attempting to avoid
detection or responsibility for that offense;

solely with respect to offenses of a character for which §3D1.2(d) would
require grouping of multiple counts, all acts and omissions described in
subdivisions (1)(A) and (1)(B) above that were part of the same course
of conduct or common scheme or plan as the offense of conviction;

all harm that resulted from the acts and omissions specified in
subsections (a){1) and (a)(2) above, and all harm that was the object of
such acts and omissions; and

any other information specified in the applicable guideline.

Chapters Four (Criminal History and Criminal Livelihood) and Five

(Determining the Sentence). Factors in Chapters Four and Five that establish the
guideline range shall be determined on the basis of the conduct and information
specified in the respective guidelines.

Commentary

ideline are not always the

same as the principles and limits of criminal liability. Under subsections (a)(1) and faj(2), the
Jocus is on the specific acts and omissions for which the defendant is to be held accountable
in determining the applicable guideline range, rather than on whether the defendant is
criminally liable for an offense as a principal, accomplice, or conspirator.

2. A "jointly undertaken criminal activity” is a criminal plan, scheme, endeavor, or enterprise
undertaken by the defendant in concert with others, whether or not charged as a conspiracy,

In the case of a jointly undertaken criminal activity, subsection (a)(1)(B) provides that a
defendant is accountable for the conduct (acts and omissions) of others that was both:

U}
(ii)

in furtherance of the jointly undertaken criminal activity; and

B

for ble in fon with that criminal activity.

~18-
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Because a count may be worded broadly and include the conduct of many participants over
a period of time, the scope of the criminal activity jointly undertaken by the defendant (the
"jointly undertaken criminal activity") is not necessarily the same as the scope of the entire
conspiracy, and hence relevant conduct is not necessarily the same for every participant. In
order to determine the defendant's accountability for the conduct of others under subsection
(a)(1)(B), the court must first determine the scope of the criminal activity the particular
defendant agreed to jointly undertake (i.e, the scope of the specific conduct and objectives
embraced by the defendant’s agreement). The conduct of others that was both in furtherance
of, and r bly for blein tion with, the criminal activity jointly undertaken by
the defendant is relevant conduct under this provision. The conduct of others that was not in
Sfurtherance of the criminal activity jointly undertaken by the defendant, or was not r bl
foreseeable in connection with that criminal activity, is not relevant conduct under this
provision.

In determining the scope of the criminal activity that the particular defendant agreed to jointly
undertake (i.e., the scope of the specific conduct and objectives embraced by the defendant's
agreement), the court may consider any explicit agreement or implicit agreement fairly
inferred from the conduct of the defendant and others.

Note that the criminal activity that the defendamt agreed to jointly undertake, and the
reasonably Jforeseeable conduct of others in furtherance of that criminal activity, are not

ily identical. For le, two defendants agree to commit a robbery and, during the
course of that robbery, the first defendnnl assaults and injures a victim. The second defendant
is accountable for the assault and injury to the victim (even if the second defendant had not
agreed 1o the assault and had cautioned the first defendant to be careful not to hurt anyone)
because the assaultive conduct was in furtherance of the jointly undertaken criminal activity

(the robbery) and was r bly for ble in ion with that criminal activity (given
the nature of the offense).

With respect to offenses involving contraband (including controlled sub: ), the defend

is ble for all q ities of ¢ band with which he was directly mvolved and in the
case of a jointly underlaken criminal activity, all r bly fc of

contraband that were within the scope of the criminal activity that he jointly underlook

The requirement of reasonable foreseeability applies only in respect to the conduct (i.e,, acts
and omissions) of others under subsection {a)(1)(B). It does not apply to conduct that the
defendant personally undertakes, aids, abets, counsels, commands, induces, procures, or
willfully causes; such conduct is addressed under subsection (a)(1)(4).

A defendant’s relevant conduct does not include the conduct of members of a conspiracy prior
to the defendant joining the conspiracy, even if the defendant knows of that conduct (e.g., in
the case of a defendant wha joins an ongoing drug distribution conspiracy knowing that it had
been selling two kilograms of cocaine per week, the cocaine sold prior to the defendant joining
the conspiracy is not included as relevant conduct in determining the defendant’s offense
level). The Commission does not foreclose the possibility that there may be some unusual set
of circumstances in which the exclusion of such conduct may not adequately reflect the
defendant s culpability; in such a case, an upward departure may be warranted.

~19-
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Rlustrations of Conduct for Which the Defendant is Accountable

(a)  Acts and omissions aided or abetted by the defendant

(1)

Defendant A is one of ten persons hired by Defendant B to off-load a ship
containing marthuana. The off-loading of the ship is interrupted by law
enforcement officers and one ton of marihuana is seized (the amount on the ship
as well as the amount off-loaded). Defendant A and the other off-loaders are
arrested and convicted of importation of marihuana. Regardless of the number
of bales he p ally unloaded, Defendant A is ble for the entire one-
tonquantity of marihuana. Defendant A aided and abetted the off-loading of the
entire shipment of marihuana by directly participating in the off-loading of that
shipment (i.¢., the specific objective of the criminal activity he joined was the off-
loading of the entire ship Therefore, he is ble for the entire
shipment under subsection (a)(1)(A) without regard 1o the issue of reasorable

J This is lly similar to the case of a defendant who
transports a sui knowing that it ins a controlled substance and,
therefore, is ble for the lled sub. inthe regardl

of his knowledge or lack of kmowledge of the actual type or amount of that
controlled substance.

In certain cases, a defendant may be accountable for particular conduct under
more than one subsection of this guideline. As noted in the preceding
paragraph, Defendant A is accountable for the entire one-ton shipment of
marihuana under subsection (a)(1)(4). Defendant A also is ble for the
entire one-ton shipment of marihuana on the basis of subsection
(a)(1)(B)(applying to a jointly undertaken criminal activity). Defendant A
engaged in a jointly undertaken criminal activity (the scope of which was the
importation of the shipment of marikuana). A finding that the one-ton quantity
of marihuana was reasonably foreseeable is warranted from the nature of the
undertaking itself (the importation of marihuana by ship typically involves very
large quantities of marikuana). The specific circumstances of the case (the
defendant was one of ten persons off-loading the marihuana in bales) also
support this finding. In an actual case, of course, if a defendant’s accountability
Jer particular conduct is established under one provision of this guideline, it is
not necessary to review alternative provisions under which such accountability
might be established.

(b)  Acts and omissions aided or abetted by the defendant; requirement that the conduct of

others be in furtherance of the jointly undertaken criminal activity and reasonabl,

foreseeable

)

Defendant C is the getaway driver in an armed bank robbery in which $15,000
is taken and a tefler is assaulted and injured. Defendant C is accountable for the
money taken under subsection (a){1)(A} because he aided and abetted the act of
taking the money (the taking of money was the specific objective of the offense
he joined). Defendant C is accountable for ihe injury to the teller under
subsection (¢)(1)(B) because the assault on the teller was in furtherance of the

—20~
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Jointly undertaken criminal activity (the robbery} and was reasonably
Joresceable in connection with that criminal activity (given the nature of the

offense).

As noted earlier, a defendant may be accountable for particular conduct under
more than one subsection. In this ple, Defendant C also is ble for
the money taken on the basis of subsection (a)(1)(B) because the taking of money
was.in furtherance of the jointly undertaken criminal activity (the robbery) and
was reasonably foreseeable (as noted, the taking of money was the specific
objective of the jointly underiaken criminal activity).

(c)  Reguirement that the conduct of others be in furtherance of the jointly undertaken
criminal activity and reasonably foreseeable; scope of the criminal activity

)

2

3

“

Defendant D pays Defendant E a small amount to forge an endorsement on an
800 stolen government check. Unknown 1o Defendant E, Defendant D then uses
that check as a down payment in a scheme to fraudulently obtain 315,000 worth
of merchandise. Defendant E is convicted of forging the $800 check and is
accountable for the forgery of this check under subsection (a)(1)(4). Defend.

E is not accountable for the $15,000 because the fraudulent scheme to obtain
815,000 was not in furtherance of the criminal activity he jointly undertook with
Defendant D (i.e., the forgery of the $800 check).

Defendants F and G, working together, design and execute a scheme to sell
Sfraudulent stocks by teleph fende fraudulenily obtains 820,000.
Defendant G fraudulently obtains $35,000. Each is convicted of mail fraud.
Defendants F and G each are accountable for the entire amount ($55,000).
Each defendant is accountable for the amount he personally obtained under
subsection (a)(1)(A}. Each defendant is accountable for the amount obtained by
his iplice under subsection (a)(1){B) b the conduct of each was in
Jurtherance of the jointly undertaken criminal activity and was reasonably
Joreseeable in connection with that criminal activity.

Defendants H and 1 engaged in an ongoing marihuana importation conspiracy
in which Defendant J was hired only to help off-load a single shipment.
Defendants H, 1, and J are included in a single count charging conspiracy to
import marihuana. Defendant J is accountable for the entire single shipment of
marikuana he helped import under subsection (a)(1)(4) and any acts and
omissions in furtherance of the importation of that shipment that were

bly for ble (see the di. ion in iple (a)(1) above). He is not
accountable for prior or subsequent shipments of marihuana imported by
‘Defendants H or I because those acts were not in furtherance of his jointly
undertaken criminal activity (the importation of the single shipment of
marikuana).

Defendant K is a wholesale distributor of child pornography. Defendant Lis a
retail-level dealer who purchases child pornography from Defendant K and
resells it, but otherwise operates independently of Defendant K. Similarly,
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)

(6}

7

8

Defendant M is a retail-level dealer who purchases child pamagraphy Sfrom

Defendant K and resells i1, but otherwise operates independently of Defend:
K Defendants L and M are aware of each other s criminal activity but operate
dependently. Defendant N is Defendant K 's assi. who recruits s

Jor quendam K and frequently supervises the deliveries to Defendant K's
customers. Each defendant is convicted of a count charging consplmcy 10
distribute child pornography. Defendant K is ble under sub.
(a)(1)(4 ) for the entire quantity of child pornography sold to Defendants L and
M. Defendant N also is ble for the entire quantity sold to those
defendants under subsection (a)(1)(B) because the entire quantity was within the
scope of his jointly undertaken criminal activity and reasonably foreseeable.
Defendant L is ble under subsection {a)(1)(4) only for the quantity of
child pornography that he purchased fram Defendant K because the scope of his
Jjointly undertaken criminal activity is limited to that amount. For the same
reason, Defendant M is ble under sub ion (@)(1}(4) only for the
quantity of child pornography that he purchased from Defendant K.

Defendant O knows about her boyfriend s ongoing drug-trafficking activity, but
agrees to participate on only one occasion by making a delivery for him at-his
request when he was ill. Defendant G is ble under subsection (a)(1)(4)
for the drug quantity involved on thot one occasion. Defendant O is not
accountable for the other drug sales made by her boyfriend because those sales
were not in furtherance of her jointly undertaken criminal activity (i.e., the one
delivery).

Defendant P is a street-level drug dealer who knows of other street-level drug
dealers in the same geographic area who sell the same type of drug as he sells.
Defendant P and the other dealers share @ common source of supply. but
otherwise operate independently. Defendant P is not ble for the
quantities of drugs sold by the other street-level drug dealers because he is not
engaged in a jointly undertaken criminal activity with them. In contrast,
Defendant Q, another street-level drug dealer, pools his resources and profits
with four other street-level drug dealers. Defendant Q is engaged in a jointly
undertaken criminal activity and, therefore, he is accountable under subsection
(a)(1)(B) for the quantities of drugs sold by the four other dealers during the
course of his joint undertaking with them because those sales were in
furtherance of the jointly undertaken criminal activity and reasonably
Joresecable in connection with that criminal activity.

Defendant R recruits Defendant S to distribute 500 grams of cocaine. Defendant
S knows that Defendant R is the prime figure in a conspiracy involved in
importing much larger quantities of cocaine. As long as Defendant S’s
agreement and conduct is limited to the distribution of the 500 grams, Defendant
S is accountable only for that 500 gram amount (under subsection (a)(1}(4)),
rather than the much larger quantity imported by Defendant R.

Defendants T, U, V, and W are hired by a supplier to backpack a quantity of
marihuana across the border from Mexico into the United States. Defendants

-22-
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T, U, V. and W receive their individual shipments from the supplier at the same
time and coordinate their importation efforts by waiking across the border
together for mutual assi: and p ion. Each defendant is bl
JSor the aggregate quantity of marihuana transported by the four defendants. The
four defendants engaged in a jointly undertaken criminal activity, the object of
which was the importation of the four backpacks containing marihuana
(subsection (a)(1)(B)), and aided and abetted each other’s actions (subsection
(aj(1)(4)) in carrying out the jointly undertaken criminal activity. In contrast,
if Defendants T, U, V, and W were hired individually, transported their
individual shipments at different times, and otherwise operated independently,
each defendant would be ble only for the quantity of marihuana he
personally transported (subsection (aj(1)(4)). As this example illustrates, in
cases involving c d (including controlled sub. ), the scope of the
Jjointly undertaken criminal activity (and thus the accountability of the defendant
Sfor the contraband that was the object of that jointly undertaken activity) may
depend upon whether, in the particular circumstances, the nature of the offense
is more appropriately viewed as one jaintly undertaken criminal activity or as
a number of separate criminal activities.

"Offenses of a character for which §3D1.2(d) would require grouping of multiple counts,” as
used in subsection (a)(2), applies to offenses for which grouping of counts would be required
under $3D1.2(d) had the defendant been convicted of multiple counts. Application of this
provision does not require the defendant, in fact, to have been convicted of multiple counts.

For iple, where the defendc gaged in three drug sales of 10, 15, and 20 grams of
cocaine, as part of the same course of conduct or common scheme or plan, subsection {a)(2)

provides that the total quantity of cocaine involved (45 grams) is to be used to determine the
offense level even if the defendant is convicted of a single count charging only one of the sales.

If the defendant is convicted of multiple counts for the above noted sales, the grouping rules
of Chapter Three, Part D (Multiple Counts) provide that the counts are grouped together.

Although Chapter Three, Part D (Multiple Counts) applies to multiple counts of conviction,

it does not limit the scope of subsection {a)(2). Subsection (a)(2) merely incorporates by
reference the types of offenses set forthin §3D1.2(d), thus, as discussed above, multiple counts
of conviction are not required for subsection (a)(2) 10 apply.

As noted above, subsection (a)(2) applies to offenses of a character for which §3D1.2(d) would
require grouping of multiple counts, had the defendant been convicted of multiple counts. For

example, the defendant sells 30 grams of cocaine (a violation of 21 U.S.C. § 841) on one

occasion and, as part of the same course of conduct or scheme or plan, pls 1o

sell an additional 15 grams of cocaine (a violation of 21 U.S.C. § 846) on-anether occasion.

The defendant is convicted of one count charging the completed sale of 30 grams of cocaine.

The two offenses (sale of cocaine and ipred sale of ine), although covered by different
statutory provisions, are of a character for which §3D1.2(d) would require the grouping of
counts, had the defendant been convicted of both counts. Therefore, subsection (a)(2) applies
and the total amount of cocaine (45 grams) involved is used to determine the offense level.

“Harm" includes bodily injury, manetary loss, property damage and any resulting harm.
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3. If the offense guideline includes creating a risk or danger of harm as a specific offense
characteristic, whether that risk or danger was created is to be considered in determining the
offense level. See, e.g, §2K1.4 (Arson; Property Damage by Use of Expiosives); §201.2
(Mishandling of Hazardous or Toxic Sub: or Pesticides). If. however, the guideline
refers only to harm sustained (e.g, §242.2 (Aggravated Assault): $2B3.1 (Robbery)) or to
actual, attempted or intended harm (e.g., §2B1.1 (Theft, Property Destruction, and Fraud);
$2X1.1 (Autempt, Solicitation, or Conspiracy)). the risk created enters into the determination
of the offense level only insofar as it is incorporated into the base offense level. Unless clearly
indicated by the guidelines, harm that is merely risked is not to be treated as the equivalent of
harm that occurred. When not adequately taken into account by the applicable offense
guideline, creation of a risk may provide a ground for imposing a sentence above the
applicable guideline range. See generally §1B1.4 (Information 10 be Used in Imposing
Sentence); §5K2.0 (Grounds for Departure). The extent to which harm that was attempted
or intended enters into the determination of the offense level should be determined in
accordance with §2X1.1 (Attempt, Solicitation, or Conspiracy) and the applicable offense
guideline.

6. A particular guideline (in the base offense level or in a specific offense characteristic) may
expressly direct that a particular factor be applied only if the defendant was convicted of a
particular statute. For example, in §251.1 (Laundering of Monetary Instruments; Engaging
in Monetary Transactions in Property Derived from Unlawful Activity), subsection (b)(2)(B)
applies if the defendant "is convicted under 18 U.S.C. § 1956". Unless such an express
direction is included, conviction under the statute is not required. Thus, use of a statutory
reference to describe a particular set of circumstances does not require a conviction under the
referenced statute. An example of this usage is found in §243.4(a)(2) ("if the offense was
committed by the means set forth in 18 U.S.C. § 2242").

Unless otherwise specified, an express direction 10 apply a particular factor only if the
defendant was convicted of a particular statute includes the determination of the offense level
where the defendant was convicted of conspiracy. attempu, solicitation, aiding or abetting,
accessory after the fact, or misprision of felony in respect to that particular statute. For

example, §251.1(b)(2)(B) (which is applicable only if the defendant is icted under 18
U.S.C. § 1956) would be applied in determining the offense level under §2X3.1 (Accessory
After the Fact) in a case in which the defendant was icted of ry after the fact 10 a

violation of 18 US.C. § 1956 but would not be applied in a case in which the defendant is
convicted of a conspiracy under 18 U.S.C. § 1956(k) and the sole object of that conspiracy was
to commit an offense set forth in 18 US.C. § 1957. See Application Note 3(C) of §251.1.

7. In the case of a partially completed offense (e.g., an offense involving an attempted theft of
3800,000 and a completed theft of 830,000, the offense level is to be determined in accordance

with §2X1.1 (Attempt, Solicitation, or Conspiracy)} whether the iction is for the sub i
offense, the inchoate offense (attempt, solicitation, or conspiracy), or both. See Application
Note 4 in the Commentary to §2X1.1. Note, h , that Application Note 4 is not applicabl

where the offense level is determined under §2X1.1(c)(1).

8. For the purposes of subsection (a)(2), offense conduct associated with a sentence that was
imposed prior 1o the acts or omissions constituting the instant federal offense (the offense of
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conviction) is not considered as part of the same course of conduct or common scheme or plan
as the offense of conviction.

Examples: (1) The defendant was convicted for the sale of cocaine and sentenced to state
prison. Immediately upon release from prison, he again sold cocaine to the same person, using
the same accomplices and modus operandi. The instant federal offense (the offense of
conviction) charges this latter sale. In this example, the offense conduct relevant to the state
prison sentence is considered as prior criminal history, not as part of the same course of
conduct or common scheme or plan as the offense of conviction. The prior state prison
sentence is counted under Chapter Four (Criminal History and Criminal Livelihood). (2) The
defendant engaged in two cocaine sales constituting part of the same course of conduct or
common scheme or plan. Subsequently, he is arrested by state authorities for the first sale and
by federal authorities for the second sale. He is convicted in state court for the first sale and

d to impri; he is then icted in federal court for the second sale. In this
case, the cocaine sales are not separated by an intervening sentence. Therefore, under
subsection (a)(2), the cocaine sale associated with the state conviction is considered as
relevant conduct to the instant federal offense. The state prison sentence for that sale is not
counted as a prior sentence; see §441.2(a)(1).

n

Note, however, in certain cases, offense conduct iatedwith a previously imp
may be expressly charged in the offense of conviction. Unless otherwise provided, such
conduct will be considered relevant conduct under subsection (a)(1), not (a)(2).

9. "Common scheme or plan" and "same course of conduct” are two closely related concepts.

(A) Common scheme or plan. For two or more offenses to constitute part of a common scheme
or plan, they must be substantially connected to each other by at least one common factor, such
as vietims, lices, common purpose, or similar modus operandi. For
example, the conducl of five defendant.\' who together defrauded a group of investors by

fons that unlawfully transferred funds over an eighteen-month period
would qualify a: a common scheme or plan on the basis of any of the above listed factors; i.e.,
the commonality of victims (the same investors were defrauded on an ongoing basis),
commonality of offenders (the conduct constituted an ongoing conspiracy), commonality of
purpose (to defraud the group of investors), or similarity of modus operandi (the same or
similar computer manipulations were used to execute the scheme).

(B) Same course of conduct. Offenses that do not qualify as part of a common scheme or plan
may nonetheless qualify as part of the same course of conduct if they are sufficiently connected
or related to each other as 10 warrant the conclusion that they are part of a single episode,
spree, or ongoing series of offenses. Factors that are appropriate to the determination of
whether offenses are sufficiently connected or related to each other 10 be considered as part
of the same course of conduct include the degree of similarity of the offenses, the regularity
(repetitions) of the offenses, and the time interval between the offenses. When one of the above
Jactors is absent, a stronger presence of at least one of the other factors is required. For
example, where the conduct alleged to be relevant is relatively remote to the offense of
conviction, a stronger showing of similarity or regularity is necessary to compensate for the
absence of temporal proximity. The nature of the offenses may also be a relevant
leration (e.g. a defendant’s failure to file tax returns in three consecutive years
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appropriately would be considered as part of the same course of conduct because such returns
are only required at yearly intervals).

10.  In the case of solicitation, misprision, or accessory after the fact, the conduct for which the
defendant is accountable includes all conduct relevant to determining the offense level for the
underlying offense that was known, or reasonably should have been known, by the defendant.

Background: This section prescribes rules for determining the applicable guideli ing
range, whereas §1B1.4 (Information to be Used in Imposing Sentence) governs the range of
information that the court may consider in adjudgi once the ing range
has been determined. Conduct that is not formally charged or is not an element of the offense of
conviction may enter into the de ination of the applicable guideli) ing range. The range
of information that may be considered at sentencing is broader than the range of information upon
which the applicable sentencing range is determined.

[

Subsection (a) establishes a rule of construction by specifying, in the absence of more explicit
instructions in the context of a specific guideline, the range of conduct that is relevant to determining
the applicable offense level (except for the determination of the applicable offense guideline, which
is governed by §1B1.2(a)). No such nde of construction is necessary with respect to Chapters Four
and Five because the guidelines in those Chapters are explicit as to the specific factors 1w be

considered.

Subsection (a)(2) provides for consideration of a broader range of conduct with respect to one
class of offenses, primarily certain property, tax, fraud and drug offenses for which the guidelines
depend substantially on quantity, than with respect to other offenses such as assault, robbery and
burglary. The distinction is made on the basis of §3D1.2(d), which provides for grouping together
(i.e., treating as a single count) all counts charging offenses of a type covered by this subsection.
However, the appiicability of subsection (a)(2) does not depend upon whether multiple counts are
alleged. Thus, in an embezzl case, for pl bezzled funds that may not be specified in
any count of iction are heless included in determining the offense level if they were part
of the same course of conduct or part of the same scheme or plan as the count of conviction.
Similarly, in o drug distribution case, quantities and types of drugs not specified in the count of
conviction are to be included in determining the offense level if they were part of the same course
of conduct or part of a common scheme or plan as the count of conviction. On the other hand, in a
robbery case in which the defendant robbed two banks, the amount of money taken in one robbery
would not be taken into account in determining the guideline range for the other robbery, even if’
both robberies were part of a single course of conduct or the same scheme or plan. (This is true
whether the defendant is convicted of one or both robberies }

Subsections (a)(1) and (a)(2) adopt different rules because offenses of the character dealt with
in subsection (a)(2) (i.g. to which §3D1.2(d) applies} often involve a pattern of misconduct that
cannot readily be broken into discrete, identifiable units that are meaningful for purposes of
sentencing. For example, a pattern of embezzlement may consist of several acts of taking that cannot
separately be identified, even though the overall conduct is clear. In addition, the distinctions that
the law makes as to what constitutes separate counts or offe hnical

often turnon I that
are not especially meaningful for purposes of sentencing. Thus, in a mail fraud case, the scheme is
an element of the offense and each mailing may be the basis for a separate count; in an
embezzlement case, each taking may provide a basis for a separate count. Another consideration
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is that in a pattern of small thefts, for example, it is important to take into account the  full range of
related conduct. Relying on the entire range of conduct, regardless of the number of counts that are
alleged or on which a conviction is obtained, appears to be the most reasonable approach to writing
workable guidelines for these offenses. Conversely, when §3D1.2(d) does not apply, so that
convictions on multiple counts are considered separately in determining the guideline sentencing
range, the guidelines prohibit aggregation of quantities from other counts in order to prevent
“double counting” of the conduct and harm from each count of conviction, Continuing offenses
present similar practical problems. The reference 10 $3D1.2(d), which provides for grouping of
multiple counts arising out of a continuing offense when the offense guideline takes the continuing
nature into account, also prevents double counting,

Subsection (a)(4) requires consideration of any other information specified in the applicable
guideline. For example, $241.4 (Invol y Manslaughter) ifi ideration of the

) Sp
defendant’s state of mind; §2K1.4 (Arson, Property Damage By Use of Explosives) specifies
consideration of the risk of harm created.

Historical Note: Effective November 1, 1987. Amended effective January 1, 1988 {sec Appendix C, amendment 3); Novemver 1, 1989
{see Appendix C, amendments 76-78 and 303); November |, 1990 (see Appendix C, amendment 309); November 1, 1991 {see Appendix
C, amendment 389); November 1, 1992 (see Appendix C, amendment 439); November 1, 1994 {sge Appendix C, amendment 503);
November {, 2001 (see Appendix C, amendments 617 and 634).

§1B1.4.  Information to be Used in Imposing Sentence (Selecting a Point Within the
Guideline Range or Departing from the Guidelines)

In determining the sentence to impose within the guideline range, or whether a departure
from the guidelines is warranted, the court may consider, without limitation, any
information conceming the background, character and conduct of the defendant, unless
otherwise prohibited by law, See 18 U.S.C. § 3661,

Commentary

Background: This section distinguishes between factors that determine the applicable guideline
sentencing range (§1B1.3) and information that a court may consider in imposing sentence within
that range. The section is based on 18 U.S.C. § 3661, which recodifies 18 US.C. § 3577. The
recodification of this 1970 statute in 1984 with an effective date of 1987 (99 Stat. 1728}, makes it
clear that Congress intended that no limitation would be placed on the information that a court may
consider in imposing an appropriate sentence under the future guideline sentencing system. A court
is not precluded from considering information that the guidelines do not take into account in
determining a sentence within the guideline range or from considering that information in
determining whether and to what extent to depart from the guidelines. For example, if the defendant
committed two robberies, but as part of a plea negotiation entered a guilty plea to only one, the
robbery that was not taken into account by the guidelines would provide a reason for sentencing at
the 1op of the guideline range and may provide a reason for sentencing above the guideline range.
Some policy statements do, however, express a Commission policy that certain factors should not
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be considered for any purpose, or should be considered only for limited purposes. See, e.g, Chapter
Five, Part H (Specific Offender Characteristics).

Historical Note: Effective November 1, 1987. Amended effective January 15, 1988 (see Appendix C, amendment 4); November [, 1989
(see Appendix C, amendment 303); November 1, 2000 (se¢ Appendix C, amendment 604 ),
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PART D - OFFENSES INVOLVING DRUGS

1.  UNLAWFUL MANUFACTURING, IMPORTING, EXPORTING, TRAFFICKING,
OR POSSESSION; CONTINUING CRIMINAL ENTERPRISE

§2DL.1.  Unlawful Manufacturing, Tmporting, Exporting, or Trafficking (Including
Poss h In 0 mit T ) pt or Conspiracy

ession with Intent to Commit These Offenses); Attempt or Conspir.

(@)

®)

Base Offense Level (Apply the greatest):

(O]

)

3)

43, if the defendant is convicted under 21 U.S.C. § 841(bX(1)(A),
(b)(1)(B), or (6)(1)(C), 0r21 U.S.C. § 960(b)X(1), (b)(2), or (b)(3), and the
offense of conviction establishes that death or serious bedily injury
resulted from the use of the sub and that the defend itted
the offense after one or more prior convictions for a similar offense; or

38, if the defendant is convicted under 21 US.C. § 841(b)(1)(A),

®)(1)(B), or (BA1)(C), 0r 21 U.S.C. § 960(b)(1), (b)X2), or (b)(3), and the
offense of conviction establishes that death or serious bodily imjury
resulted from the use of the substance; or

the offense level specified in the Drug Quantity Table set forth in
subsection (c) below.

Specific Offense Characteristics

(O]

@

3)

@

If a dangerous weapon (including a firearm) was possessed, increase by
2 levels.

If the defendant unlawfully imported or exported a controlled substance
under circumstances in which (A) an aircraft other than a regularly
scheduled commercial air carrier was used to import or export the
controlled substance, or (B) the defendant acted as a pilot, copilot,
captain, navigator, flight officer, or any other operation officer aboard
any craft or vessel carrying a controlled substance, increase by 2 levels.
H the resulting offense level is less than level 26, increase to level 26.

If the object of the offense was the distribution of a controlled substance
in a prison, correctional facility, or d ion facility, i by 2
levels.

If (A) the offense involved the importation of amphetamine or
hampl i or the of ph i or
thampt ine from listed chemicals that the defendant knew were

imported unlawfully, and (B) the defendant is not subject to an

adjustment under §3B1.2 (Mitigating Role), increase by 2 levels.
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®)

©)

{Apply the greater):

(A)  Ifthe offense involved (i) an unlawful discharge, emission, or
release into the envi ofah dous or toxic sub
or (ii) the unlawful transportation, treatment, storage, or disposal
of a hazardous waste, increase by 2 levels.

(B) 1f the offense (i) invoived the f: of ampt ine or
methamphetamine; and (ii) created a substantial risk of harm to
(1) human life other than a life described in subdivision (C); or
(IT) the environment, increase by 3 levels. If the resulting
offense level is less than level 27, increase to level 27.

© If the offense (i) involved the f of ampt ine or
methamphetamine; and (ii) created a substantial risk of harm to
the life of a minor or an incompetent, increase by 6 levels. Ifthe
resulting offense level is less than level 30, increase to level 30.

1f the defendant meets the criteria set forth in subdivisions (1)-(5) of
subsection (a) of §5C1.2 (Limitation on Applicability of Statutory
Minimum Sentences in Certain Cases), decrease by 2 levels,

{Subsection (c) (Drug Quantity Table) is set forth on the following pages.]

(d)  Cross References

m

@

If a victim was killed under ci that would itute murder
under 18 U.S.C. § 1111 had such killing taken place within the territorial
or maritime jurisdiction of the United States, apply §2A1.1 (First Degree
Murder).

If the defendant was convicted under 21 US.C. § 841(b)(7) (of
distributing a controlled substance with intent to commit a crime of
violence), apply §2X1.1 (Attempt, Solicitation, or Conspiracy) in respect
to the crime of violence that the defend itted, or pted or
intended to commit, if the resulting offense level is greater than that
determined above.
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() DRUG QUANTITY TABLE
Controlled Sub es and Q ity* Base Offense Level
(1) ®30 KG or more of Heroin (or the equivalent amount of other Schedule [ orll Level 38
Opiates);
@ 150 KG or more of Cocaine (or the equivalent amount of other Schedule I or
1I Stimulants);

@

[€)

=

=

@ 1.5 KG or more of Cocaine Base;

© 30 XG or more of PCP, or 3 KG or more of PCP (actual);

© 15 KG or more of Methamphetamine, or 1.5 KG or more of
Methamphetamine (actual), or 1.5 KG or more of "Ice";

@ 15 KG or more of Amphetamine, or 1.5 KG or more of Amphetamine (actual);

® 300 G or more of LSD (or the equivalent amount of other Schedule [ or Il
Hallucinogens);

® 12 KG or more of Fentanyl;

@ 3 KG or more of a Fentany! Analogue;

© 30,000 KG or more of Marihuana;

® 6,000 KG or more of Hashish;

® 600 KG or more of Hashish Oil;

® 30,000,000 units or more of Schedule I or I1 Depressants;

© 1,875,000 units or more of Flunitrazepam.

® At least 10 KG but less than 30 KG of Heroin (or the equivalent amount of Level 36
other Schedule I or Il Opiates);

@ At least 50 KG but less than 150 KG of Cocaine (or the equivalent amount of
other Schedule I or I Stimulants);

@ At least 500 G but less than 1.5 KG of Cocaine Base;

@ At least 10 KG but less than 30 KG of PCP, or at least 1 KG but less than 3
KG of PCP (actual);

® At least 5 KG but less than 15 KG of Methamphetamine, or at least 500 G but
less than 1.5 KG of Methamphetamine (actual), or at least 500 G but less than
1.5 KG of "Ice";

® At least 5 KG but less than 15 KG of Amphetamine, or at least 500 G but less
than 1.5 KG of Amphetamine (actual);

@ At least 100 G but less than 300 G of LSD (or the equivalent amount of other
Schedule I or II Hall

® At least 4 KG but less than 12 KG of Fentanyl;

@ At least 1 KG but less than 3 KG of a Fentanyl Analogue;

® At least 10,000 KG but less than 30,000 KG of Marihuana;

® At least 2,000 KG but less than 6,000 KG of Hashish;

©® At least 200 KG but less than 600 KG of Hashish Oil;

® At least 10,000,000 but less than 30,000,000 units of Schedule I or II
Depressants;

® At least 625,000 but less than 1,875,000 units of Flunitrazepam.

@ At least 3 KG but less than 10 KG of Heroin (or the equivalent amount of Level 34
other Schedule I or II Opiates);

® At least 15 KG but less than 50 KG of Cocaine {or the equivalent amount of
other Schedule I or 11 Stimulants);
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@ At least 150 G but less than 500 G of Cocaine Base;
® At least 3 KG but less than 10 KG of PCP, or at least 300 G but less than 1
KG of PCP (actual);
® At least 1.5 KG but less than 5 KG of Methamphetamine, or at least 150 G but
less than 500 G of Methamphetamine (actual), or at least 150 G but less than
500 G of "Ice™;
@ At Jeast 1.5 KG but less than 5 KG of Amphetamine, or at least 150 G but less
than 500 G of Amphetamine (actual);
® At least 30 G but less than 100 G of LSD (or the equivalent amount of other
Schedule 1 or I Halluci ..
® At least 1.2 KG but less than 4 KG of Fentanyl;
® At least 300 G but less than 1 KG of a Fentany! Analogue;
@ At least 3,000 KG but less than 10,000 KG of Marihuana;
@ At least 600 KG but less than 2,000 KG of Hashish;
® At least 60 KG but less than 200 KG of Hashish Oil;
® Atleast 3,000,000 but less than 16,000,000 units of Schedule I or II Depressants;
® At least 187,500 but less than 625,000 units of Flunitrazepam.

® At least } KG but less than 3 KG of Heroin {or the equivalent amount of other
Schedule I or I Opiates);

& At least 5§ KG but less than 15 KG of Cocaine (or the equivalent amount of
other Schedule I or 1T Stimulants);

® At least 50 G but less than 150 G of Cocaine Base;

® Atleast 1 KG but less than 3 KG of PCP, or at least 100 G but less than 300 G
of PCP (actual);

@ At least 500 G but less than 1.5 KG of Methamphetamine, or at least 50 G but
less than 150 G of Methamphetamine {actual), or at least 50 G but less than
150 G of "Ice™;

@ At least 500 G but less than 1.5 KG of Amphetamine, or at least 50 G but less
than 150 G of Amphetamine (actual);

@ At least 10 G but less than 30 G of LSD (or the equivalent amount of other

Schedule I or Il Halluci N

® At least 400 G but less than 1.2 KG of Fentanyl;

® At least 100 G but less than 300 G of a Fentanyl Analogue;

® At least 1,000 KG but less than 3,000 KG of Marihuana;

® At least 200 XG but less than 600 KG of Hashish;

® At least 20 KG but less than 60 KG of Hashish Oil;

® At least 1,000,000 but less than 3,000,000 units of Schedule ] or If Depressants;

@ At least 62,500 but less than 187,500 units of Flunitrazepam.

@ At least 700 G but less than 1 KG of Heroin (or the equivalent amount of other
Schedule I or 1T Opiates);
® At least 3.5 KG but less than § KG of Cocaine (or the equivalent amount of
other Schedule I or I Stimulants);
& At least 35 G but less than 50 G of Cocaine Base;
® At Jeast 700 G but less than 1 KG of PCP, or at least 70 G but less than 100 G
of PCP (actual);
@ At least 350 G but less than 500 G of Methamphetamine, or at least 35 G but
less than 50 G of Methamphetamine (actual), or at least 35 G but less than 50
G of "lce™;
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® At least 350 G but less than 500 G of Amphetamine, or at least 35 G but less
than 50 G of Amphetamine (actual);

® Atleast 7 G but less than 10 G of LSD (or the equivalent amount of other
Schedule T or H Halluci )

® At least 280 G but less than 400 G of Fentanyl;

® At least 70 G but less than 100 G of 2 Fentanyl Analogue;

® At least 700 XG but less than 1,000 KG of Marihuana;

® Atleast 140 KG but iess than 200 KG of Hashish;

@ At least 14 KG but less than 20 KG of Hashish Oil;

@ At least 700,000 but less than 1,000,000 units of Schedule I or Il Depressants;

® At least 43,750 but less than 62,500 units of Flunitrazepam.

® At least 400 G but less than 700 G of Heroin (or the equivalent amount of
other Schedule I or I Opiates);

® At least 2 KG but less than 3.5 KG of Cocaine (or the equivalent amount of
other Schedule I or II Stimulants);

@ At least 20 G but less than 35 G of Cocaine Base;

® At least 400 G but less than 700 G of PCP, or at least 40 G but less than 70 G
of PCP (actual);

® At least 200 G but less than 350 G of Methamphetamine, or at least 20 G but
less than 35 G of Methamphétamine (actual), or at least 20 G but less than 35
G of "Iee™;

@ At least 200 G but less than 350 G of Amphetamine, or at least 20 G but less
than 35 G of Amphetamine (actual);

® At least 4 G but less than 7 G of LSD {or the equivalent amount of other

Schedule I or I Halluci v

® At least 160 G but less than 280 G of Fentanyl;

® At least 40 G but less than 70 G of a Fentanyl Analogue;

® At least 400 KG but less than 700 XG of Marihuana;

® At least 80 K.G but less than 140 KG of Hashish;

® At least 8 KG but less than 14 KG of Hashish Oil;

® At least 400,000 but less than 700,000 units of Schedule I or I Depressants;

® At least 25,000 but less than 43,750 units of Flunitrazepam.

® At least 100 G but less than 400 G of Heroin (or the equivalent amount of
other Schedule I or II Opiates);

@ At least 500 G but Iess than 2 KG of Cocaine (or the equivalent amount of
other Schedule I or IT Stimulants);

@ At least 5 G but less than 20 G of Cocaine Base;

@ At least 100 G but less than 400 G of PCP, or at least 10 G but less than 40'G
of PCP (actual);

@ At least 50 G but less than 200 G of Methamphetamine, or at least 5 G but less
than 20 G of Methamphetamine (actual), or at least 5 G but less than 20 G of
“lce”;

@ At least 50 G but less than 200 G of Amphetamine, or at least 5 G but less than
20 G of Amphetamine (actual);

® Atleast 1 G but less than 4 G of LSD (or the equivalent amount of other
Schedule I or 11 Hall \

® At least 40 G but less than 160 G of Fentanyl;

® At least 10 G but less than 40 G of a Fentanyl Analogue;
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# At least 100 KG but less than 400 KG of Marihuana;

® At least 20 KG but less than 80 KG of Hashish;

@ At least 2 KG but less than 8 KG of Hashish Oil;

® At least 100,000 but Jess than 400,000 units of Schedule I or IT Depressants;
@ At least 6,250 but less than 25,000 units of Flunitrazepam.

® At least 80 G but less than 100 G of Heroin (or the equivalent amount of other Level 24
Schedule 1 or II Optates);

® At least 400 G but less than 500 G of Cocaine {or the equivalent amount of
other Schedule I or TI Stimulants);

@ At least 4 G but less than 5 G of Cocaine Base;

® At least 80 G but less than 100 G of PCP, or at least 8 G but less than 10 G of
PCP (actual);

@ At least 40 G but less than 50 G of Methamphetamine, or at least 4 G but less
than 5 G of Methamphetamine (actual), or at least 4 G but less than 5 G of
"lee™;

® At least 40 G but less than 50 G of Amphetamine, or at least 4 G but less than
5 G of Amphetamin¢ {actual);

® At least 800 MG but less than 1 G of LSD (or the equivalent amount of other
Schedule I or If Hallucinogens),

@ At least 32 G but less than 40 G of Fentanyl;

@ At least 8 G but less than 10 G of a Fentany! Analogue;

® At least 80 KG but less than 100 KG of Marihuana;

@ At least 16 KG but less than 20 KG of Hashish;

® At least 1.6 KG but less than 2 KG of Hashish Oil;

@ At least 80,000 but less than 100,000 units of Schedule I or If Depressants;

® At least 5,000 but less than 6,250 units of Flunitrazepam.

® At least 60 G but less than 80 G of Heroin (or the equivalent amount of other Level 22
Schedule I or 11 Opiates);

® At least 300 G but less than 400 G of Cocaine {or the equivalent amount of
other Schedule I or Il Stimulants};

® At least 3 G but less than 4 G of Cocaine Base;

@ At least 60 G but less than 80 G of PCP, or at least 6 G but less than 8 G of
PCP (actual);

@ At least 30 G but less than 40 G of Methamphetamine, or at least 3 G but less
than 4 G of Methamphetamine (actual), or at Jeast 3 G but less than 4 G of
"Tee";

& At least 30 G but less than 40 G of Amphetamine, or at least 3 G but less than
4 G of Amphetamine (actual);

@ At least 600 MG but less than 800 MG of LSD (or the equivalent amount of
other Schedule [ or I Halluci )i

® Atlcast 24 G but less than 32 G of Fentanyl;

@ At least 6 G but less than 8 G of a Fentanyl Analogue;

® At least 60 KG but less than 80 KG of Marihuana;

@ At least 12 KG but less than 16 KG of Hashish;

@ At least 1.2 KG but less than 1.6 KG of Hashish Oil;

® At least 60,000 but less than 80,000 units of Schedule I or II Depressants;

@ At least 3,750 but less than 5,000 units of Flunitrazepam.
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(10) ® At least 40 G but less than 60 G of Heroin (or the equivalent amount of other Level 20
Scheduie I or II Opiates);

® At least 200 G but less than 300 G of Cocaine (or the equivalent amount of
other Schedule 1 or I Stimulants);
® At least 2 G but less than 3 G of Cocaine Base;
® At least 40 G but less than 60 G of PCP, or at least 4 G but less than 6 G of
PCP (actual);
® At least 20 G but less than 30 G of Methamphetamine, or af least 2 G but less
than 3 G of Methamphetamine (actual), or at least 2 G but less than 3 G of
"lee";
® At least 20 G but less than 30 G of Amphetamine, or at least 2 G but less than
3 G of Amphetamine (actual);
@ At least 400 MG but less than 600 MG of LSD (or the equivalent amount of
other Schedule I or II Hallucinogens);
® At least 16 G but less than 24 G of Fentanyl;
® At least 4 G but less than 6 G of a Fentanyl Analogue;
©® At least 40 KG but less than 60 KG of Marihuana;
# At least 8 KG but less than 12 KG of Hashish;
@ At least 800 G but less than 1.2 KG of Hashish Oil;
® At least 40,000 but less than 60,000 units of Schedule I or II Depressants or
Schedule III substances;
® At least 2,500 but Jess than 3,750 units of Flunitrazepam.

(11) @ At least 20 G but less than 40 G of Heroin (or the equivalent amount of other Level 18
Schedule I or II Opiates);

@ At least 100 G but less than 200 G of Cocaine {or the equivalent amount of
other Schedule I or I1 Stimulants);

® At least 1 G but less than 2 G of Cocaine Base;

@ At least 20 G but less than 40 G of PCP, or at Jeast 2 G but less than 4 G of
PCP (actual);

@ At least 10 G but less than 20 G of Methamphetamine, or at least 1 G but less
than 2 G of Methamphetamine {actual), or at least 1 G but less than 2 G of
"lce”;

® At least 10 G but less than 20 G of Amphetamine, or at least | G but less than
2 G of Amphetamine (actual);

@ At least 200 MG but less than 400 MG of LSD (or the equivalent amount of
other Schedule I or II Hallucinogens);

@ At least 8 G but less than 16 G of Fentanyl;

@ At least 2 G but Jess than 4 G of a Fentanyl Ahalogue;

® At least 20 KG but less than 40 XG of Marihuana;

® At least § KG but less than 8 KG of Hashish;

@ At least 500 G but less than 800 G of Hashish Oil;

@ At least 20,000 but less than 40,000 units of Schedule I or II Depressants or
Schedule I substances;

® At least 1,250 but less than 2,500 units of Flunitrazepam.

(12) @ At least 10 G but less than 20 G of Heroin {or the equivalent amount of other Level 16
Schedule I or Il Opiates);
® At least 50 G but less than 100 G of Cocaine (or the equivalent amount of
other Schedute I or II Stimulants);
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® At icast 500 MG but less than 1 G of Cocaine Base;

@ At least 10 G but less than 20 G of PCP, or at least | G but less than 2 G of
PCP (actual);

® At least 5 G but less than 10 G of Methamphetamine, or at least S00 MG but
less than 1 G of Methamphetamine (actual), or at least 500 MG but less than 1
G of "Ice";

® At least 5 G but less than 10 G of Amphetamine, or at least 500 MG but less
than 1 G of Amphetamine (actual);

@ Atleast 100 MG but less than 200 MG of LSD (or the equivalent amount of
other Schedule I or 11 Halluci

® At least 4 G but less than 8 G of Fentanyl;

® At least 1 G but less than 2 G of a Fentanyl Analogue;

® At least 10 KG but less than 20 KG of Marihuana;

® At least 2 KG but less than 5 KG of Hashish;

® At least 200 G but less than 500 G of Hashish Oil;

@ At least 10,000 but less than 20,000 units of Schedule I or If Depressants or
Schedule IIf substances;

® At least 625 but less than 1,250 units of Flunitrazepam.

(13) ® At least 5 G but less than 10 G of Heroin (or the equivalent amount of other Level 14
Schedule I or I Opiates);

® At least 25 G but less than 50 G of Cocaine (or the equivalent amount of other
Schedule I or H Stimulants);

® At least 250 MG but less than 500 MG of Cocaine Base;

® Atleast 5 G but less than 10 G of PCP, or at least 500 MG but less than 1 G of

PCP (actual),

@ At least 2.5 G but less than § G of Methamphetamine, or at least 250 MG but
iess than 500 MG of Methemphetamine (actual), or at least 250 MG but less
than 500 MG of "lce";

@ At least 2.5 G but less than 5 G of Amphetamine, or at least 250 MG but less
than 500 MG of Amphetamine (actual);

@ At least 50 MG but less than 100 MG of LSD (or the equivalent amount of
other Schedule I or 11 Halluci ).

® At least 2 G but less than 4 G of Fentanyl;

® At least 500 MG but less than 1 G of a Fentany! Analogue;

@ At least 5 KG but less than 10 KG of Marihuana;

@ At least 1 XG but less than 2 KG of Hashish;

® At least 100 G but less than 200 G of Hashish Oil;

@ At least 5,000 but less than 10,000 units of Schedule I or II Depressants or
Schedule III substances; .

® At least 312 but less than 625 units of Flunitrazepam.

(14) @ Less than 5 G of Heroin (or the equivalent amount of other Schedule I or IT Level 12
Opiates);
® Less than 25 G of Cocaine (or the equivalent amount of other Schedule or II
Stimulants);
@ Less than 250 MG of Cocaine Base;
@ Less than 5 G of PCP, or less than 500 MG of PCP (actual);
@ Less than 2.5 G of Methamphetamine, or less than 250 MG of
Methamphetarine {actual), or less than 250 MG of "Tee™;
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® Less than 2.5 G of Amphetamine, or less than 250 MG of Amphetamine
{actual);

® Less than 50 MG of LSD (or the equivalent amount of other Schedule I or If

Hallucinogens);

@ Less than 2 G of Fentanyl;

® Less than 500 MG of a Fentanyl Analogue;

® At least 2.5 KG but less than 5 KG of Marihuana;

® Atleast 500 G but less than | KG of Hashish;

® At least 50 G but less than 100.G of Hashish Oil;

® At least 2,500 but less than 5,000 units of Schedule I or I1 Depressants or
Schedule III substances;

@ At least 156 but less than 312 units of Flunitrazepam;

® 40,000 or more units of Schedule IV sul (except Fluni )

(1}5) ® At least 1 KG but less than 2.5 KG of Marihuana; Level 10
® At least 200 G but less than 500 G of Hashish;
@ At least 20 G but less than 50 G of Hashish Oil;
- @ Atleast 1,000 but less than 2,500 units of Schedule I or Il Depressants or
Schedule 111 substances;
® At least 62 but less than 156 units of Flunitrazepam;
@ At ieast 16,000 but less than 40,000 units of Schedule IV substances (except
Flunitrazepam).

(16) @ At least 250 G but less than 1 KG of Marihuana; Level 8
® At least 50 G but less than 200 G of Hashish;
® At least 5 G but less than 20 G of Hashish Qil;
® At least 250 but less than 1,000 units of Schedule 1 or I Depressants or
Schedule HI substances;
® Less than 62 units of Flunitrazepam;
® At least 4,000 but less than 16,000 units of Schedule IV substances (except
Flunitrazepam);
@ 40,000 or more units of Schedule V substances.

(17) @ Less than 250 G of Marihuana; Level 6
@ Less than 50 G of Hashish;
® Less than 5 G of Hashish Oil;
® Less than 250 units of Schedule I or II Dep or Schedule I11 sub
@ Less than 4,000 units of Schedule IV sub {except Fluni );

® Less than 40,000 units of Schedule V substances.

*Notes to Drug Quantity Table:
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PART B - ROLE IN THE OFFENSE

Introductory Commentary

This Part provides adjustments to the offense level based upon the role the defendant played
in committing the offense. The determination of a defendant’s role in the offense is to be made on
the basis of all conduct within the scope of §1B1.3 (Relevant Conduct), i.e., all conduct included
under §1B1.3(a)(1)-(4), and not solely on the basis of elements and acts cited in the count of
conviction. .

When an offense is committed by more than one participant, §3B1.1 or §3B1.2 (or neither) may
apply. Section 3B1.3 may apply 1o offenses committed by any number of participents.

Historical Note: Effestive November 1, 1987. Amended effective November 1, 1990 (se¢ Appendix C, amendment 345); Novembei 1,
1992 (sce Appendix C. amendment 456).
§3B1.1.  Aggravating Role

Based on the defendant’s role in the offense, increase the offense level as follows:

(a)  If the defendant was an organizer or leader of a criminal activity that involved
five or more participants or was otherwise extensive, increase by 4 levels.

(b)  Ifthedefendant was a manager or supervisor (but not an organizer or leader) and
the criminal activity involved five or more participants or was otherwise
extensive, increase by 3 levels,

()  Ifthe defendant was an organizer, leader, manager, or supervisor in any criminal
activity other than described in (a) or (b), increase by 2 levels.

Commentary
Application Notes:
1. A’participant” is a person who is criminally responsible for the ission of the offense, but

need not have been convicted. A person who is not criminally responsible for the issie
of the offense (e.g., an undercover law enforcement officer) is not a participant.

2. To qualify for an adjustment under this section, the defendant must have been the organizer,
leader, manager, or supervisor of one or more other participants. An upward departure may
be warranted, however, in the case of a defendant who did not organize, lead, manage, or
supervise another participant, but who nevertheless exercised responsibility over
the property, assets, or activities of a criminal organization.
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3. Inassessing whether an organization is "otherwise extensive, " all persons involved during the
course of the entire offense are to be considered. Thus, a fraud that involved only lhree
participants but used the unknowing services of many iders could be idered

4. In distinguishing a leadership and organizational role from one of mere management or
supervision, titles such as "kingpin” or "boss” are not controlling. Factors the court should
consider include the exercise of decision making authority, the nature of participation in the
commission of the offense, the recruitment of actomphces Ihe claimed rlght 1o a larger share
of the fruits of the crime, the degree of particip in ple 1g OF Org g the offense, the
nature and scope of the illegal activity, and the degree of comral and au!honty exercised over
others. There can, of course, be more than one person who qualifies as a leader or organizer
of a criminal i or y.  This adji does not apply 10 a defendant who
merely suggests committing the ajﬁmse

Background: This section provides a range of adjusiments to increase the offense level based upon
the size of a criminal organization (i.g, the number of participants in the offense) and the degree to
which the defendant was responsible for itting the offense. This adjustment is included
primarily because of concerns about relative responsibility. However, it is also likely that persons
who exercise a supervisory or managerial role in the commission of an offense tend to profit more
Jfrom it and present a greater danger to the public and/or are more likely to recidivate. The
Commission’s intent is that this adjustment should increase with both the size of the organization
and the degree of the defendant s responsibility.

In relatively small criminal enterprises that are not otherwise to be considered as extensive in
scope or in planning or preparation, the distinction between organization and leadership, and that
of managemenl or xuperwswn is of Iess significance than in larger enterprises that tend to have
clearly de d df of responsibility. This is reflected in the inclusiveness of §3B1.1{c).

Historical Note: Effective Novermber 1, [987. Amended effective November 1, 1991 {see Appendix C, amendment 414); November 1,
1993 (se Appendix C, amendment 500).

§3BL2.  Mitigating Role

Based on the defendant’s role in the offense, decrease the offense level as follows:

(a)  Ifthe defendant was a minimal participant in any criminal activity, decrease by
4 levels.

(b) I the defendant was a minor participant in any criminal activity, decrease by
2 Jevels.

In cases falling between (a) and (b), decrease by 3 levels.
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Commentary

Application Notes:

1. Definition—For purposes of this guideline, "participant” has the meaning given that term in
Application Note I of §3B1.1 (Aggravating Role).

2. Requirement of Multiple Participants.—This guideline is not applicable unless more than one
participant was involved in the offense. Seg the Introductory Commentary to this Part {Role
in the Offense). Accordingly, an adjustment under this guideline may not apply 10 a defendant
who is the only defendant convicted of an offense unless that offense involved other
participants in addition to the defendant and the defendant otherwise qualifies for such an
adjustment.

3. Applicability of Adjustment.—

(4)  Substantially Less Culpable than Average Participant.—This section provides a range
of adjustments for a defendant who plays a part in committing the affense that makes
him sub ially less culpable than the ge partici;

‘P

A defendant who is accountable under §1B1.3 (Relevant Conduct) only for the conduct
in which the defendant personally was involved and who performs a limited function in
concerted criminal activity is not precluded from consideration for an adjustment urider
this guideline. For ple, a defendant who is icted of a drug trafficking offense,
whose role in that offense was limited 1o transporting or storing drugs and who is
accountable under §1B1.3 only for the quantity of drugs the defendant personally
transported or stored is not precluded from ideration for an adjs under this
guideline.

(B)  Conviction of Significantly Less Serious Offense.—If a defendant has received a lower
offense level by virtue of being convicted of an offense significantly less serious than
warranted by his actual criminal conduct, a reduction for a mitigating role under this
section ordinarily is not warranted because such defendant is not substantiaily less
culpable than a defendant whose only conduct involved the less serious offense. For
example, i a defendant whose actual conduct involved a minimal role in the distribution
of 25 grams of cocaine (an offense having a Chapter Two offense level of level 14 under
$2D1.1 (Unlawful Manufacturing, Importing, Exporting, or Trafficking (Including
Possession with Intent to Commit These Qffenses); Attempt or Conspiracy)) is convicted
of simple possession of cocaine (an offense having a Chapter Two offense level of level
6 under §2D2.]1 (Unlawful Possession; Attempt or Conspiracy}), no reduction for a
mitigating role is warranted b the defendant is not sub ially less culpabl
than a defendant whose only conduct involved the simple possession of cocaine.

(C} Fact-Based Determination.—The determination whether lo apply subsection (a) or
subsection (b), or an intermediate adjustment, involves a determination that is heavily
dependent upon the facts of the particular case. As with any other factual issue, the
court, in weighing the totality of the circumstances, is not required to find, based solely
on the defendant’s bare assertion, that such a role adjustment is warranted.
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4. Minimal Participant.—Subsection (a) applies to a defendant described in Application Note
3(A) who plays a minimal role in concerted activity. It is intended to cover defendants who are
plainly among the least culpable of those involved in the conduct of a group. Under this
provision, the defendant’s lack of k ledge or unde ding of the scope and structure of
the enterprise and of the activities of others is indicative of a role as minimal participant. It
is intended that the dy d adji  for a minimal participant will be used infrequently.

"

5. Minor Participant— Subsection (b) applies to a de described in Application Note 3(4)
who is less culpable than most other participants, but whose role could not be described as
minimal.

Historical Note: Effective Navemnber 1, 1987. Amended effective November 1, 1992 (seg Appendix C, amendment 458); November |,
2001 (se¢ Appendix C, amendement 635).
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CHAPTER FOUR - CRIMINAL HISTORY
AND CRIMINAL LIVELIHOOD

PART A - CRIMINAL HISTORY

Introductory Commrentary

The Comprehensive Crime Control Act sets forth Jour purposes of Sentencing. (See
18 US.C. § 3553(a)(2).) Adefendant's record of past criminal conduct is directly relevant to those
purposes. A defendant with a record of prior criminal behavior is more culpable than a first
offender and thus deserving of greater punishment. General deterrence of criminal conduct dictates
that a clear message be sent to society that repeated criminal behavior will aggravate the need for
punishment with each recurrence. To protect the public Jfrom further crimes of the particular
defendant, the likelihood of recidivism and future criminal behavior must be considered. Repeated
criminal behavior is an indicator of a limited likelihood of successful rehabilitation.

The specific factors included in §441.1 and §441.3 are consistent with the extant empirical
research assessing correlates of recidivism and patterns of career criminal behavior. While
empirical research has shown that other factors are correlated highly with the likelihood of
recidivism, e.g., age and drug abuse, for policy reasons they were not included here at this time. The
Commission has made no definitive judgment as to the reliability of the existing data. However, the
Commission will review additional data insofar as they become available in the  future.

Historical Note: Effective November 1, 1987

§4A1.1.  Criminal History Category

The total points from items (a) through () determine the criminal history category in the
Sentencing Table in Chapter Five, Part A.

(a)  Add 3 points for each prior of impri ing one year and
one month.

() Add 2 points for each prior sentence of imprisonment of at least sixty days not
counted in (a).

(¢} Add 1 point for each prior sentence not counted in (a) or (b}, up to a total of 4
points for this item.

(d)  Add 2 points if the defendant committed the instant offense while under any
criminal justice sentence, including probation, parqle, supervised release,
imprisonment, work release, or escape status.

(e)  Add 2 points if the deferidant committed the instant offense less than two years
after release from imprisonment on a sentence counted under (a) or (b) or while
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in imprisonment or escape Status on such a sentence. If 2 points are added for
item (d), add only 1 point for this item.

() Add 1 point for cach prior lting from a iction of a crime of
violence that did not receive any points under (2), (b), or (c) above because such
sentence was considered related to another sentence resulting from a conviction
of a crime of violence, up to a total of 3 points for this item. Provided, that this
item does not apply where the sentences are considered related because the
offenses occurred on the same occasion.

Commentary

The total criminal history points from §441.1 determine the criminal history category (I-Vi)
in the Sentencing Table in Chapter Five, Part A. The definitions and instructions in §441.2 govern
the computation of the criminal history points. Therefore, §§4A1.1 and 441.2 mustbe read together,
The following notes highlight the interaction of §§441.1 and 441.2.

Application Notes:
1 4A4].1(a). Three points are added for each prior of impriy ding one

year and one month. There is no limit to the number of points that may be counted under this
item. The term “prior sentence" is defined at §441.2(a). The term “sentence of imprisonment”
is defined at §4A1.2(b). Where a prior sentence of imprisonment resulted | from a revocation
of probation, parole, or a similar form of relense, sge §441.2(k).

Certain prior seniences are not counted or are counted only under cerain conditions:

A sentence imposed more than fifieen years prior to the defendant’s commencement of
the instant offense is not counted unless the defendant’s incarceration extended into this
Jifieen-year period. See §441.2(e).

A sentence imposed for an offense committed prior to the defendam’s eighteenth
birthday is counted under this item only if it resulted from an adult conviction. See
§441.27d).

A for a foreign iction, a iction that has been expunged, or an invalid
conviction is not counted. Seg §$4A1.2(h) and (j) and the Commentary 10 §441.2.

2. §441.1(b). Two points are addedfor each prior sentence of imprisonment of at least sixty days
not counted in §4A1.1(a). There is nolimit to the number of points that may be counted under
this item. The term "prior sentence” is defined ar §4A1.2(a). The term "sentence of
imprisonment” is defined at §441.2(b). Where a prior sentence of imprisonment resulted from
a revocation of probation, parole, or a similar form of release, see §441.2(%).
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3.

Certain prior sentences are not counted or are counted only under certain conditions:

A sentence imposed more than ten years prior 1o the defendant’s commencement of the
instant offense is not counted, Seg §4A41.2(e).

An adult or juvenile imposed for an offense itted prior to the defendant 's
eighteenth birthday is counted om'y ife cm:f nement resulting from such sentence extended
into the five-year periodp g the defendant's ofthe instant offense.

See §441.2(d).

Sentences for ceriain specified non-felony offenses are never counted. See §441.2(c)(2).

Asentence for a foreign conviction or a tribal court ict d i
or an invalid conviction is not counted. See §441.2(k). (i), (/) and lhe Commemary to
§441.2.

A military sentence is counted only if imposed by a general or special court martial. See
$441.2(9).

$441.1(c). One point is added for each prior sentence not counted under §441.1(a) or (b).
A maximum of four points may be counted under this item. The term "prior sentence” is
defined ar §141.2(a).

Certain prior sentences are not counted or are counted only under certain conditions:

A sentence imposed more than ten years prior to the defendant's commencement of the
instant offense is not counted. See §441.2(¢).

An adult or juvenile imposed for an offense itted prior to the defendant's
eighteenth birthday is counted only if imposed within five years of the defendant’s
commencement of the current offense. See §441.2(d).

Sentences for certain specified non-felony offenses are counted only if they meet certain
requirements. Seg §4A41.2(c)(1).

Sentences for certain specified non-felony offenses arenever counted. See §441.2(¢)(2).

A diversionary disposition is counted only where there is a finding or admission of guilt
in a judicial proceeding. See §441.2(1).

A sentence for a foreign conviction, a tribal court iction, an i ¢
or an invalid conviction, is not counted. See §441.2(h), i), (j). and 1he Commenlary m
§441.2.

A military sentence is counted only if imposed by a general or special court martial. See
$441.2(8).

-313-



232

§4A1.1 GUIDELINES MANUAL November 1, 2001

4. §441.](d). Two points are added if the defendant committed any part of the instant offense
(i.g, any relevant conduct) while under any criminal justice sentence, including probation,
parole, supervised release, imprisonment, work release, or escape status. Failure to report
Jfor service of a sentence of imprisonment is to be treated as an escape from such sentence. See
§4A1.2(n). For the purposes of this item, a “criminal justice sentence” means a sentence

bie under §4A1.2 (Definitions and Instructions for Computing Criminal History) having

a dial or supervisory comp , although active supervision is not required for this item

to apply. For example, a term of unsupervised probation would be included; but a sentence
to pay a fine, by itself, would not be included, A defendant who it the instant offense
while a violation warrant from a prior sentence is outstanding (e.g., a probation, parole, or
supervised release violation warrant) shall be deemed to be under a criminal justice sentence

Jor the purposes of this provision if that sentence is otherwise countable, even if that sentence

would have expired absent such warrant. Seg §441.2(mj.

3. §4A1.1fe). Two poinis are added if the defendant committed any part of the instant offense
(ie, any relevant conduct) less than two years following release from confinement on o
sentence counted under §4A1.1(a) or (b). This also applies if the defendant commitied the
instant offense while in imprisonment or escape status on such a sentence. Failure to report
Jor service of asentence of imprisonment is to be treated as an escape from such sentence. See
§441.2(n). However, if two poinis are added under §441.1(d). only one point is added under
§4ALIfe).

6. §441.1(D. Wherethe defendant received two or more prior. as aresultof
Jor crimes of violence that are treated as related cases but did not arise from the same
occasion (i.e, offenses itted on different ions that were part of a single common
scheme or plan or were consolidated for irial or sentencing; see Application Note 3 of the
Commentary to §441.2), one point is added under §4A1.1(f} for each such sentence that did
not result in any additional points under §441.1(a), (b), or (c}). A total of up to 3 points may
be added under §441.1(f). "Crime of violence” is defined in §4B1.2(a); see §441.2(p).

For example, a defendant’s criminal history includes two robbery ictions for offenses
committed on different ions that were lidated for and therefore are
treated as related. If the defendant received a five-y of impri for one
robbery and a four-year sentence of imprisonment for the other robbery (consecutively or
concurrently), atotal of 3 points is added under §441.1(a). Anadditional point is added under

$4A1.1(f) because the second sentence did not result in any additional point(s) (under
ived a

g

§4A1.1(a), (b), or (c)). In comtrast, if the defend: -y 0
imprisonment for one robbery and a nine- th 3 of impri  for the
other robbery, a total of 3 poinis also is added under §441.1(a} (a one-year sentence of
impri: and a f i th of impri; are Ireated as a
bined h of impri ). But no additional point is added

under §4A41.1(f) because the sentence for the second robbery already resulted in an additional
point under §441.1(a). Without the second sentence, the defendant would only have received

two points under §4A1.1(b} for the one-y of impri;
Background: Prior ictions may rep ictions in the federal system, fifty state systems,
the District of Columbia, territories, and foreign, tribal, and military courts. There are
Jurisdictional variations in offense definiti ing structures, and manner of sentence
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pronouncement. To minimize problems with imperfect measures of past crime seriousness, eriminat
history categories are based on the maximum term imposed in previous sentences rather than on
other measures, such as whether the iction was desig d a felony or misd ~ In
recognition of the imperfection of this measure however, §4A1.3 permits information about the
significance or similarity of past conduct underlying prior convictions to be used as a basis Jor
imposing a sentence outside the applicable guideline range.

Subdivisions (aj, (b), and (c) of §4A 1.1 distinguish confi longer than one year
and one month, shorter confinement sentences of at least sixty days, and all other sentences, such
as confinement sentences of less than sixty days, probation, fines, and residency ina halfway house.

Section 441.1(d) implements one measure of recency by adding two points if the defendant was
under a criminal justice sentence during any part of the instant offense.

Section 441.1(e) implements another measure of recency by adding two points if the defendant
committed any part of the instant offense less than two years immediately following his release from
confinement on a sentence counted under §4A1.1(a) or (b). Because of the potential overiap of (d)
and (e), their combined impact is limited to three points. However, a defendant who falls within both
(d) and {e) is more likely to commit additional crimes; thus, (d) and (¢} are not completely combined.

istoeical Note: Effective November 1, 1987. Amended effective November 1, 1989 (ssg Appendix C, amendments 259-261);
November 1, 1991 (s8¢ Appendix C, amendments 381 and 382).
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§4A13.  Adequacy of Criminal History Category (Policy Statement)

If reliable information indicates that the criminal history category does not adequately
reflect the seriousness of the defendant’s past criminal conduct or the likelihood that the
defendant will commit other crimes, the ¢ourt may consider imposing a sentence
departing from the otherwise applicat ideli ge. Such inf ion may include,
but is not limited to, information concerning:

()  prior sentence(s) not used in computing the criminal history category (eg.,
sentences for foreign and tribal offenses);

(b)  prior sentence(s) of substantially more than one year imposed as a result of
ind dent crimes itted on different ions;

(c)  prior similar miscond blished by a civil adjudication or by a failure to.
comply with an administrative order;
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(d)  whether the defendant was pending trial or sentencing on another charge at the
time of the instant offensc;

(e)  prior similar adult criminal conduct not resulting in a criminal conviction.

A depmure under this provision 1s warranted when the criminal history category

ly under-rep the seri of the defendant’s criminal history or the
likelihood that the defendant will commit further crimes. Examples might include the
case of a defendant who (1) had several previous foreign sentences for serious offenses,
(2) had received a prior consolidated sentence of ten years for a scries of serious
assaults, (3) had a similar instance of large scale fraudul d blished by
an adjudication in a Securitics and Exch C fe g, (4)
committed the instant offense while on bail or pretrial release for another serious
offense, or (5) for appropriate reasons, such as cooperation in the prosecution of other
defendants, had previously received an 1y lenient for a seriqus offense.
The court may, after a review of all the relevant information, conclude that the
defendant’s criminal history was significantly more serious than that of most defendsnts
in the same criminal history category, and theref an upward dep from
the guidelines. However, a prior arrest record itself shall not be considered under

§4A1.3.
Theremaybecaseswhmthecoun ludes that a defendant's criminal history
category signifi the seri of'a defend scnmlmlhmy

or the likelihood that the defendam will commit further crimes. An example might
include the case of a defendant with two minor misdemeanor convictions close to ten
years prior to the instant offense and no other evidence of prior criminal behavior in the
intervening period. The court may conclude that the defendant's criminal history was
significantly less serious than that of most defendants in the same criminal history
category (Category II), and therefc ider a d d departurc from the
guidelines.

In considering a departure under this provision, the Commission intends that the court
use, as a reference, the guideline range for a defendant with a higher or lower criminal
history category, as applicabie. For pl iflhe court ludes that the defendant’s
criminal history category of IH significantly the seri of the
defendant’s criminal history, and that the seriousness of the defendant’s criminal history
most closely bles that of most defendants with Criminal History Category IV, the
court should look to the guudclme range spec:ﬁed for a defendant with Criminal History
Category IV to guide its d The C plates that there may, on

occasion, be a case of an egmgmus, serious criminal record in which even the guideline
range for Criminal History Category V1 is not adequate to reflect the seriousness of the
defendant’s criminal history. In such a case, a departure above the guideline range for
a defendant with Criminal History Category VI may be warranted. In determining
whether an upward departure from Criminal History Category VI is warranted, the court
should consider that the nature of the prior offenses rather than simply their number is
often more indicative of the seriousness of the defendant’s criminal record. For
exampie, a defendant with five prior sentences for very large-scale fraud offenses may
have 15 criminal history points, within the range of points typica! for Criminal History
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Category V1, yet have a substantially more serious criminal history overall because of
the nature of the prior offenses. On the other hand, & defendant with nine prior 60-day
jail sentences for offenses such as petty larceny, prostitution, or possession of gambling
slips has a higher number of criminal history points (18 points) than the typical Criminal
History Category VI defendant, but not necessarily & more serious criminal history
overall. Where the court determines that the extent and nature of the defendant’s
criminal history, taken together, are sufficient to warrant an upward departure from
Criminal History Category VI, the court should structure the departure by moving
i ity down the ing table to the next higher offense level in Criminal
History Category VI until it finds a guideline range appropriate to the case.

H , this provision is not sy ical. The lower limit of the renge for Criminal
History Category I is set for a first offender with the lowest risk of recidivism.
Therefore, 2 departure below the lower limit of the guideline range for Criminal History
Category I on the basis of the adequacy of criminal history cannot be appropriate.

Commentary

Background: This policy statement recognizes that the criminal history score is unlikely to take into
account ol the variations in the seriousness of criminal history that may occur. For example, a
defendant with an extensive record of serious, assaultive conduct who had received what might now
be considered extremely lenient treatment in the past might have the same criminal history category
as a defendant who had a record of less serious conduct. Yet, the first defendant's criminal history
ciearly may be more serious. This may be particularly true in the case of younger defendants (e.g.,

defendants in their early ies or younger) who are more likely to have received repeated lenient
treatment, yet who may actually pose a greater risk of serious recidivism than older defendants. This
policy horizes the ideration of a depa; from the guidelines in the limited
circumstances where reliable infc indi that the criminal history category does not
adegquately reflect the seriousness of the defendant s criminal history or likelihood of recidivism, and
id idance for the ideration of such departures.

P

Historical Notg: Effective November 1, 1987. Amended effective Novernber 1, 1991 (gee Appendix C, amendment 381); November 1,
1992 ¢se¢ Appendix C, smendment 450).
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SENTENCING TABLE

(in months of imprisonment)

Criminal History Category (Criminal History Points)

Offense I n I v v VI
Level (Gorl) 20r3) 4.5, 6) (7.8.9) (10,11,12) (13 or more
1 0-6 0-6 0-6 0-6 0-6 -
2 0-6 0-6 0-6 0-6 1-7
3 0-6 0-6 0-6 - 2-8 39
4 0-6 0-6 2-8 4-10 -
5 0-6 4-10 612 9-15
6 0-6 1-7 28 6-12 9-15 12-18
7 0-6 2-8 4-10 8-14 12-18 15-21
8 0-6 4-10 612 10-16 15-21 18-24
9 4-10 = 12-18 18-24 21-27
- 8-14 15-21 21-27 24-30
11 8-14 12-18 18-24 24-30 27-33
2 12-18 1521 2127 27-33 30-37
13 12-18 1521 18-24 24-30 30-37 33-41
14 15-21 18-24 21-27 27-33 3341 37-46
15 18-24 21-27 24-30 30-37 37-46 41-51
16 21-27 24-30 27-33 3341 41-51 46-57
17 24-30 27-33 30-37 3746 46-57 51-63
18 27-33 30-37 3341 41-51 51-63 57-71
19 30-37 33-41 3746 46-57 §7-71 63-78
20 33-41 37-46 41-51 51-63 63-78 70-87
21 37-46 41-51 46-57 57-71 70-87 77-96
22 41-51 46-57 51-63 63-78 77-96 84-105
23 46-57 51-63 57-71 70-87 84-105 92-115
24 51-63 57-71 63-78 77-96 92-115 100-125
25 57-71 63-78 70-87 84-105 100-125 110-137
26 63-78 70-87 78-97 92-115 110-137 120-150
27 70-87 78-97 87-108 100-125 120-150 130-162
28 78-97 87-108 97-121 110-137 130-162 140-175
29 87-108 97-121 108-135 121-151 140-175 151-188
30 97-121 108-135 121-151 135-168 151-188 168-210
31 108-135 121-151 135-168 151-188 168-210 188-235
32 121-151 135-168 151-188 168-210 188-235 210-262
33 135-168 151-188 168-210 188-235 210-262 235-293
34 151-188 168-210 188-235 210-262 235-293 262-327
35 168-210 188-235 210-262 235-293 262-327 292-365
36 188-235 210-262 235293 262-327 292-365 324-405
37 210-262 235-293 262-327 292-365 324-405 360-life
38 235-293 262-327 292-365 324405 360-life 360-life
39 262-327 292-365 324405 360-life 360-life 360-life
40 292-365 324-405 360-life 360-life 360-life 360-life
41 324-405 360-life 360-life 360-life 360-life 360-life
42 360-life 360-life 360-life 360-life 360-life 360-life
43 life lite life life life life
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Commentary to Sentencing Table

1. The Offense Level (1-43) forms the vertical axis of the Sentencing Table. The Criminal History
Category (I-VI) forms the horizontal axis of the Table. The intersection of the Offense Level
and Criminal History Category displays the Guideline Range in months of imprisonment,
’Life” means life impri; For 1ple, the guideline range applicable to.a defend.
with an Offense Level of 15 and a Criminal History Category of Ill is 24-30 months of
imprisonment,

2. Inrare cases, a total offense level of less than I or more than 43 may result from application
of the guidelines. A total offense level of less than 1 is to be treated as an offense level of 1,
An offense level of more than 43 is 1o be treated as an offense level of 43,

3. TheCriminal History Category is determined by the tofal criminal history points from Chapter
Four, Part A, except as provided in §§4B1.1 (Career Offender) and 4B1.4 (Armed Career
Criminal). The total criminal history points associated with each Criminal History Category
are shown under each Criminal History Category in the Sentencing Table.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (seg Appendix C, amendment 270); November 1,
1991 (se¢ Appendix C, amendment 418), November 1, 1992 (3o Appendix C, amendment 462).
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§5C1.2. itati licabili tatuto imum Sentences in Certain Ca:

(a)  Exceptas provided in subsection (b), in the case of an offense under 21 U.S.C.
§ 841, § 844, § 846, § 960, or § 963, the court shall impose a sentence in

d with the applicable guidélines without regard to any statutory
minimum sentence, if the court finds that the defendant meets the criteria in,

18U.S.C. § 3553(f)1)-(5) set forth verbatim below:

{1}  the defendant does not have more l.han 1 criminal history point, as
d ined under the

(2)  the defendant did not use violence or credible threats of violence or
possess a firearm or other dangerous weapon {or induce another
participant 1o do so) in connection with the offense;

(3)  the offense did not result in death or serious bodily injury to any person;

(4)  the defendant was not an izer, leader, ger, or supervisor of
others in the oﬂ‘cnse, as determined under the sentencing guidelines and
was not engaged in a inuing criminal prise, as defined in 21
U.S.C. § 848; and

(5)  not later than the time of the sentencing, hunn;, the dcfendam has
hfull ided to the G all i and the
defendant has concerning the offense or offenses that were part of the
same course of conduct or of a common scheme or plan, but the fact that
the defendant has no relevant or useful other information to provide or
that the Government is already aware of the information shall not
preclude a detcmination by the court that the defendant has complied

with this requirement.

()  Inthe case of a defendant (1) who meets the criteria set forth in subsection (a);
and (2) for whom the statutorily required minimum sentence is at least five

~348 -
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years, the offense level applicable from Chapters Two (Offensc Conduct) and
Three (Adjustments) shall be not less than level 17.

Commentary
Application Notes:
1. "More than I criminal history point, as determined under the sentencing guidelines,” as used

in subsection (a)(1), means more than one criminal history point as determined under §441.1
(Criminal History Category).

"Dangerous weapon” and "firearm," as used in subsection (a)(2), and "serious bodily injury,”
as used in subsection (a)(3), are defined in the Commentary to §iBl.1 (Application
Instructions).

"Offense,” as used in subsection (a)(2)-(4), and "offense or offenses that were part of the same
course of conduct or of a common scheme or plan,” as used in subsection (a)(5), mean the
offense of conviction and all relevant conduct. ’

Consi; with §1B1.3 (Rel: Conduct), the term "defendant,” as used in subsection (a)(2),
limits the accountability of the defendant to his own conduct and conduct that he aided or
abetted, counseled, commanded, induced, procured, or willfully caused.

"Organizer, leader, manager, or supervisor of others in the offense, as determined under the
i idelines,” as used in sub. (a)(4), means a defendant who receives an
adjustment for an aggravating role under §3B1.1 (Aggravating Role).

"Engaged in a continuing criminal enterprise,” as used in subsection (a)(4), is defined in
21 US.C. § 848(c). As a practical matter, it should not be necessary to apply this prong of
subsection (a)(4) because (i) this section does not apply to a conviction under 21 U.S.C. § 848,

and (ii) any defendant who " dina inuing criminal enterprise” but is convicted of
an offense to which this section applies will be an "organizer, leader, manager, or supervisor
of others in the offense.”

Information disclosed by the defendant with respect to subsection (aj(5) may be idered in
determining the applicable guideline range, except where the use of such information is
restricted under the provisions of §1B1.8 (Use of Certain Information). That is, subsection
(a)(5) does not provide an independent basis for restricting the use of information disclosed
by the defendant.

Under 18 U.S.C. § 3533(f), prior to its determination, the court shall afford the government
an opportunity to make a recommendation. See also Fed. R. Crim. P. 32(c)(1), (3).

A defendant who meets the criteria under this section is exemp! from any otherwise applicable
statutory mini of impri: and statutory minimum term of supervised
release.

—349 -
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Background: This section sets forth the relevant provisions of 18 U.S.C. § 3553(p, as added by
section 80001(a) of the Violent Crime Control and Law Enforcement Act of 1994, which limit the
applicability of statutory minimum sentences in certain cases. Under the authority of section

80001(b) of that Aet, the Ce ission has pr Igated application notes to provide guidance in the
application of 18 US.C. § 3553(f). See also H. Rep. No. 460, 103d Cong., 2d Sess, 3 (1994}
(expressing intent o foster greater coordination between datory mini) ing and the

sentencing guideline system).

Historical Note: Effective Sepiernber 23, 1994 {sce Appendi C, smendment 509). Amended effective November 1, 1995 (seg Appendix
C, amendment 515); November 1, 1996 (scg Appendix C, amendment 540); November 1, 1997 (see Appendix C, amendment §70);
November 1, 2001 (sze Appendix C, amendment 624).
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PART K - DEPARTURES
1. SUBSTANTIAL ASSISTANCE TO AUTHORITIES

§5K1.1.  Substantial Assistance to Authorities (Policy Statement)

Upon motion of the government stating that the defendant has provided substantial
inthe i igation or p ion of another person who has committed an
offense, the court may depart from the guidetines.

(#)  Theappropriate reduction shall be determined by the court for reasons stated that
may include, but are not limited to, consideration of the following:

(1)  the court’s evaluation of the signifi and full of the
defendant’s assistance, taking into consideration the government's
luation of the assi: dered

(2)  the truthfulness, completeness, and reliability of any information or
i provided by the defe

(3)  the nature and extent of the defendant’s assistance;

(4)  any injury suffered, or any danger or risk of injury to the defendant or his
family resuiting from his assistance;

(5)  the timeliness of the defendant’s

Commentary

Application Notes:

1

Under circumstances set forth in 18 US.C. § 3553(e} and 28 US.C. § 994(n), as amended,
b ial assi: inthei igati -pr fon of another person who has committed
an offense may justify a sentence below a statutorily required minimum sentence.

The ing reduction for assi: toauthorities shall be considered independently of any
reduction for 2p of responsibility.  Sub ial is directed to the
investigation and pr ion of criminal activities by persons other than the defendant, while
acceptance of responsibility is directed 10 the defendant’s affirmative recognition of
responsibility for his own conduct.

Substantial weight should be given to the government's evaluation of the extent of the
defendant’s assistance, particularly where the extent and value of the assistance are difficult
10 aseeriain,
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Background: A defendant’s assistance to authorities in the i igation of criminal activities has

been recognized in practice and by statute as a mitigating sentencing factor. The nature, extent, and
significance of assistance can involve a broad spectrum of conduct that must be evaluated by the
court on an individual basis. Latitude is, therefore, afforded the sentencing judge to reduce a
sentence based upon variable relevant faciors, including those listed above. The sentencing fudge
must, however, state the reasons for reducing a sentence under this section, 18 U.S.C. §3553(c).
The court may elect to provide its reasons to the defendant in camera and in writing under seal  for
the safety of the defendant or to avoid disclosure of an ongoing investigation,

Historical Note: Effective November 1, 1987. Amended effective Novembser |, 1989 (ste Appendix C, smendment 290).

§5K1.2.  Refusal to Assist (Policy Statement)

A defendant’s refusal to assist authorities in the investigation of other persons may not
be idered as an agg ing ing factor.

Historical Note: Effective November 1, 1987. Amended effective November ), 1989 (see Appendix C, amendment 291),

£+ v 2 3

2.  OTHER GROUNDS FOR DEPARTURE

Historica! Note: Effective November 1, 1987. Amended effective Novernber 1, 1990 (sg¢ Appendix C, amendment 358).

§5K2.0.  Grounds for Departure (Policy Statement)

Under 18 US.C. § 3553(b), the sentencing court may impose a sentence outside the

range éstablished by the appli ines, if the court finds "that there exists an
aggravating or mitigating cil of a kind, or to a degree, not adequately taken
into ideration by the ing Commission in formulating the guidelines that
should result in a sentence different from that described.” Circumstances that may
warrant departure from the guideline range p to this provision cannot, by their
very nature, be prehensively listed and analyzed in advance. The decision as 1o
whether and to what extent departure is d rests with the ing court on a

pecific basis. Nonetheless, this subpart secks to aid the count by identifying some

of the factors that the Commission has not been able to take into account fully in
formulating the guidelines. Any case may involve factorsin addition to those identified
that have not been given adeqr ideration by the C ission. Presence of any
such factor may warrant departure from the guidelines, under some ci in
the discretion of the sentencing court. Similarly, the court may depart from the
guidelines, even though the reason for departure is taken into consideration in
determining the guideline range (¢.8., as a specific offense characteristic or other
dj ), if the court d ines that, in light of unusual circumstances, the weight

4,

attached to that factor under the guidelines is quate or ive,
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Where, for ple, the applicable offense guideline and adj do take into
consideration a factor llsled in this subpart, departure from the applicable guideline
range is warranted only if the factor is present to a degree substantially in excess of that
which ordinarily is involved in the offense. Thus, disruptionofa governmental function,
§5K2.7, would have to be quite serious to warrant departure from the guidelines when
the applicable offense gu;delmc is bribery or obstruction of justice. When the theft
offense guideline is h t, and the theft caused disruption of a
governmental function, dcparture from the applicable guideline range more readily
would be appropriate. Similarly, physical injury would not warrant departure from the
gundelmes when the robbery offense guideline is applicable because the robbery

ludes a specific adj based on the extent of any injury. However,
because the robbery guideline does not deal with injury to more than one victim,
departure would be warranted if several persons were injured.

Also, a factor may be listed as a specific offense characteristic under one guideline but
not under all guidelines. Simply because it was not listed does not mean that there may
not be circumstances when that factor would be rel to For )

the use of a weapon has been listed as a specific offense characteristic under mnny
guidelines, but not under other guidelines. Therefore, if a weapon is a relevant factor
to sentencing under one of these other guidelines, the court may depart for this reason.

Finally, an offender ch istic or other ci that is, in the Commission's
view, "not ordinarily relevant” in determining whether a sentence should be outside the
applicable guideline range may be relevant 1o this determination if such ch istic
or circumstance is present to an unusual degree and distinguishes the case from the
“heartland” cases covered by the guidelines.

Commentary

The United States Supreme Court has determined that, in reviewing a district court’s decision
to depart from the guidelines, appellate courts are to apply an abuse of discretion standard, because
the decision to depart embodies the traditional exercise of discretion by the sentencing court.
Koon v. United States, 518 U.S. 81 (1996). Furthermore,"[blefore a depariure is permitted, certain
aspects of the case must be found unusual enough for it to fall outside the heartland of cases in the
Guideline. To resolve this question, the district court musi make a refined assessment of the many
Jfacts bearing on the outcome, informed by its vantage point and day-to-day experience in criminal
Sentencing. Whether a given factor is present o a degree not adequately considered by the
Commission, or whether a discouraged factor nonetheless justifies departure because it is present
in some unusual or exceptional way, are matters determxned in Inrge part by comparison with the
Jacts of other Guidelines cases. District Courts have an i r 1
courts in making these sorts of determinations, especially as they see so many more Guulelmes cases
than appellate courts do.” Id. at 98.

The last paragraph of this policy sets forth the conditions under which an offender
characteristic or other circumstance that is not ordinarily relevant 1o a departure from the
applicable guideline range may be relevant to this d inati The Commission does not
Joreclose the possibitity of an ext dinary case that, b of a bination of such

384~
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characteristics or cir differs significantly from the "heartland” vases covered by the
guidelines in a way that is important 10 the statutory purposes of sentencing, even though none of
the characteristics or ci individually distingui the case. However, the Commission
believes that such cases will be extremely rare.

In the absence of a characteristic or circumstance that distinguishes a case as sufficiently
atypical to warrant a sentence different from that called for under the guidelines, a sentence outside
the guideline range is not authorized. See 18 U.5.C. § 3553(b). For example, dissatisfaction with
the available sentencing range or a preference for a different sentence than that authorized by the

A,

guidelines is not an appropriate basis for a outside the appli guideline range.

Historical Note: Effective November 1. 1987. Amended effective June 15, 1988 (se¢ Appendix C. smendment 57); November 1, 1990
(sge Appendix C, amendment 358) November 1. 1994 (sc¢ Appendix C, amendment S08); November 1, 1997 (se¢ Appendix C,
amendment 561); November 1, 1998 (sz¢ Appendix C, amendment 585).

- 385



246
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INTERP 4TH

U.S. District Court
District of Minnesota

CRIMINAL DOCKET FOR CASE #: 01-CR-228-ALL

Usa v. Pelayo-Ruelas

other Dkt # 0:01-m -00259

Filed: 08/14/01

case Assigned to: Chief Judge James M Rosenbaum
Case Referred to: Magistrate Judge Franklin L Noel

EDUARDO PELAYO-RUELAS (1)
defendant
{term o08/02/02] -

Pending Counts:

21:846 Conspiracy to possess
with intent to distribute
methamphetamine

(1)

21:841(a) (1) and 841 (b) (1) (R)
& 1B:2 Possession with intent
to distribute methamphetamine
/ aiding & abetting

(2)

Offense Level (opening): 4

Terminated Counts:

NONE

Manvir Kaur Atwal

[term 08/02/02)
[COR LD NTC pda)
Federal Public Defender

—

Disposgition

Custody of BOP for 120 months,
deft to be given credit for
time served, 5 yrs supervised
release, spec assmt of

$200.00

(1)

custody of BOP for 120 months,
deft to be given credit for
time served, 5 yrs supervised
release, spec assmt of

$200.00

(2}

Docket as of October'2, 2002 11:43 am Page 1
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Proceedings include all events.

0:01cr228-ALL USA v. Pelayo-Ruelas

Complaints

COMPLAINT - possess with
intent to distribute
methamphetamine in violation
of 21:846

[ 0:01-m -259 ]

EAmmAESSsmssssaeseSEEmE=

Case Assigned to:
Case Referred to:

MIGUEL ANGEL LARIOS {2)
defendant
[term 06/13/02}

Pending Counts:

21:846 Conspiracy to pessess
with intent to distribute
methamphetamine

1)

21:841{a) (1) and 841(b) (1) (A)
& 18:2 Possession with intent
to distribute methamphetamine
/ aiding & abetting

(2}

Offense Level (opening): 4

Terminated Counts:

NONE

Docket as of October ™2, 2002 11:43 am

Disposition

chief Judge James M Rosenbaum
Magistrate Judge Franklin L Noel

Robert D Miller
[term 08/13/02]

FAX
{COR LD NTC cjal
Miller Law Office

Disposition

Custody of BOP for 120 months
on counts 1 & 2 to be served
concurxently; 5 years
supervised release; $200.00
spec assmt

(1}

Custody of BOP for 120 months
on counts 1 & 2 to be served
concurrently; 5 years
supervised release; $200.00
spec assmt

(2)

Page 2
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Proceedings include all events.

0:01cr228-ALL USA V. Pelayo-Ruelas

Complaints

COMPLAINT - possess with
intent to distribute
methamphetamine in violation
of 21:846

[ 0:01-m -255 ]

Case Assigned to:
Case Referred to:

PEDRO FIGUEROA-VEJAR (3)
aka
Roberto Espinoza Olea
defendant
[cerm 01/09/02]

Pending Counts:

NONE

Terminated Counts:

21:846 Conspiracy to possess
with intent to distribute
methamphetamine

(1}

21:841(a) (1) and 841(b) (1) (A)
& 18:2 Possession with intent

to distribute methamphetamine
/ aiding & abetting
(2}

Offense Level (disposition): 4

Docket as of October 2, 2002 11:43 am

Disposition

Chief Judge James M Rosenbaum
Magistrate Judge Franklin L Neel

Steven Eugene Wolter
[texrm 01/09/02]

FAX 6123710574

[COR LD NTC cjal

Kelley Law Office

e ———
P ]
e ]
[

Digposition

dismissed
(1)

dismissed
(2)

Page 3
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Proceedings include all events.
0:01cx228-ALL USA v. Pelayo-Ruelas

Complaints

COMPLAINT - possess with
intent to distribute
methamphetamine in vielation
of 21:846

[ 0:01-m -259 ]

U. S. Attorneys:

Nathan Paul Petterson
[COR LD NTC]

US Attorney B
600 Us Courthouse

300 4th st §

ﬁls. MN 55415

Docket as of October 2, 2002 11:43 am

TERMED
APPEAL
INTERP 4TH

Disposition

Page 4
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0:01cr228-ALL USA v. Pelayo-Ruelas APPEAL
INTERP 4TH

7/20/01 1 COMPLAINT by USA Nathan Paul Petterson with attached

7/20/01

7/20/01

7/20/01

7/20/01

7/23/01

7/23/01

7/23/01

7/24/01

affidavit of Timothy J. Shanley against defendants Eduardo
Pelayo (1), Miguel Angel Larios (2), and Pedro
Figueroca-Vejar (3) by Magistrate Judge E. S. Swearingen. 5

gs
% 0:01-m -259 } (mf) [Entry date 07/24/01]

BENCH WARRANT issued for Eduardo Pelayo, Miguel Angel
Larios, and Pedro Figuerca-Vejar by Magistrate Judge E. S.
Swearingen.

[ 0:01-m -259 ] (mf) [Entxy date 07/24/01)

MINUTES: before Magistrate Judge E. S. Swearingen first
appearance of Eduardo Pelayo (1); deft ordered
preliminary and detention hearing set for 2:00 on 7/24/01
before JMM; tape: 01-36-184-360. 1 pg

{ 0:01-m -259 (mf) [Entry date 07/24/01)

MINUTES: before Magistrate Judge E. S. Swearingen first
appearance of Miguel Angel Larios; deft ordered

detained; preliminary and detention hearing set for 2:00
on 7/24/01 before JMM; tape: 01-36-184-360. 1 pg

[ 0:01-m -258 ] (mf) (Entry date 07/24/011

MINUTES: before Magistrate Judge E. S. Swearingen first
appearance of Pedro Figueroca-Vejar (3); deft ordered
detained; preliminary and detention hearing set for 2:0D
on 7/24/01 before JMM; tape: 01-36-184-360. 1 pg

[ 0:01-m -259 ] (mf) [Entry date 07/24/01}

TEMPORARY ORDER OF DETENTION of Eduarde Pelayo by
Magistrate Judge E. S. Swearingen. (dated 7/20/01) (copies
dist‘d) 1 pg

[ 0:01-m -259 1 (mf) [Entry date 07/24/01]

TEMPORARY ORDER OF DETENTION of Miguel Angel Larios by
Magistrate Judge E. $. Swearingen {dated 7/20/01) (copies
dist’d). 1 pg

[ 0:01-m -253 } (mf} [Entry date 07/24/01}

TEMPORARY ORDER OF DETENTION of Pedro Figuerca-Vejar by
Magistrate Judge E. S. Swearingen (dated 7/20/01) ({copies
dist’d). 1 pg

[ 0:01-m -255 ] (mf) [Bntry date 07/24/01)

MINUTES: before Magistrate Judge John M. Mason as to
Bduarde Pelayo; preliminary and detention hearing held on
7/24/01; interpreter Nadia Smith present:; tape: 354, #756.

1 pg
[ 0:01-m -259 ] (mf) [Entry date 07/24/01]
[Edit date 07/24/01

Docket as of October 2, 2002 11:43 am Page 5
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7/28/01 9 MINUTES: before Magistrate Judge John M. Mason as to

7/24/01

7/24/01

7/30/01

7/30/01

7/30/01

7/31/01

7/31/01

8/1/01

8/14/01

1o

11

12

13

14

16

17

15

18

Miguel Angel Larios (2); preliminary and detention
hearing held on 7/24/01; interpreter Nadia Smith present;
tape: 354, #756. 1 pg

[ 0:01-m -259 1 (mf) [Entry date 07/24/01}

MINUTES: before Magistrate Judge John M. Mason as to Pedro
Figuerca-Vejar (3); preliminary and detention hearing

held on 7/24/01; interpreter Nadia Smith present; tape:
354, $#756. 1 py

[ 0:01-m -259 ] (mf) [(Entry date 07/24/01]

WITNESS LIST of plaintiff USA as to defendants Eduardo
Pelaye (1), Miguel Angel Larios (2), and Pedro
Figueroca-Vejar (3). 1 pg

[ 0:01-m -259 ] {(mf) [Entry date 07/24/01]

BENCH Warxrant returned executed as to Eduardo Pelayo (1) on
7/18/01. 1pg
[ 0:01-m -259 } (=sc) [Entry date 07/31/01]

BENCH Warrant returned executed as to Miguel Angel Larios
(2) on 7/19/01. 1pg
[ 0:01-m -25% ] (sc) [Entry date 07/31/01]

BENCH Warrant returned executed as to Pedro Figuerca-Vejar
(3) on 7/19/01. 1pg

[ 0:01-m -259 ] (sc) [Entry date 07/31/01}

CJA Foym 20 Copy 4 (Appointment of Counsel) appointing
Robert D. Miller, as to defendant Miguel Angel Larios (2).

ipg
[ 0:01-m -25% ] (lg) [Entry date 08/02/01}

CJA Form 20 Copy 4 (Appointment of Counsel) appointing
Steven Wolter, as to defendant Pedro Figuerca-Vejar (3).

1pg
[ 0:01-m -259 ] (lg) [Entry date 08/02/01]

ORDER OF DETENTION of Eduardo Pelayo (1), Miguel Angel
Larios (2) and Pedro Figueroa-Vejar (3) by Magistrate Judge
John M. Mason (dated 8/1/01) (copies dist’d). 3pg(s)

[ 0:01-m -259 1 (lg) [Entry date 08/01/01}

INDICTMENT assigned to Chief Judge James M. Rosenbaum &
referred to Magistrate Judge Franklin L. Noel by USR Nathan
Paul Petterson. Counts filed against Eduardo Pelayo-Ruelas
(1) count(s) 1, 2, Miguel Angel larios (2) count(s) 1, 2
Pedro Figueroca-Vejar (3) count(s) 1, 2. (2 pages) (ps)
[Entry date 08/15/01}

Docket as of October 2, 2002 11:43 am Page €
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sf/2z2/01 19 MINUTES before Magistrate Judge Franklin L. Noel re defts

8/28/01

3/5/01

s/s/01

s/s/01

g/5/01

9/5/01

3/s5/01

9/5/01

9/s/01

s/s/01

9/5/01

$/5/01

21

22

23

24

26

27

28

29

3c

31

Eduardo Pelayo-Ruelas, Miguel Angel Larios, & Pedro
Figueroa-Vejar ARRAIGNED: not guilty plea entered; attys
present; disclosures due 8/29/01; pretrial motions due
5/5/01; motion hearing set for 9:00 a.m. on 9/12/01 before
FIN; Voir Dire / Jury Imstructions due 10/15/01; jury trial
set for 9:00 a.m. on 10/22/01 before JMR; interpreter David
Hreha present; defts in custody. Court Reporter: Jeanne
Whalen & tape. (1 page) (ps) [Entry date 08/24/01)

ARRAIGNMENT ORDER by Magistrate Judge Franklin L. Noel
(Date Signed: 8/29/01} as to Eduardo Pelayo-Ruelas (1)
Miguel Angel Larios (2) and Pedro Figuerca-Vejar (3). Same
as minutes, Doc. #19. 2 pg(s) (lg) [Entry date 08/25/01)

MOTION for disclosure of 404 evidence by Eduardo
Pelayo-Ruelas (1). 1 pg(s) (dd) [Entry date 09/06/01]

MOTION for gov't agents to rtn rough notes by Eduardo
Pelayco-Ruelas (1). 2 pg({s} (dd) [Entry date 0%/06/01]

MOTION to suppress statements, admissions & answers by
Eduaxdo Pelayo-Ruelas (1). 2 pg(s) (dd)
(Entry date 09/06/01]

MOTION to suppress evidence obtained as a result of search
& seizure by Eduardo Pelayo-Ruelas {1). 2 pgls) (dd)
[Entry date 09/06/01)

MOTION for discovery & imspection by Eduardo
Pelayo-Ruelas(1). 3 pg(s) (dd) ([Entry date 09/06/01]

MOTION to compel atty for the govt to disclose evidence
favorable to deft by Eduardo Pelayo-Ruelas (1}. 3 pg(s) (ad)
[Entry date 0%/06/01]

MOTION/MEMORANDIM to suppress evidence based upon illegal
gearch by Miguel Angel Larios (2). 4 pg(s) (dd)
[Entry date 03/06/01)

MOTION/MEMORANDUM to suppress evidence based upon illegal
arrest by Miguel Angel Larios (2). 4 pg(s) (dd)
[Entry date 05/06/01]

MOTION/MEMORANDUM for gov't agents to rtn rough notes by
Pedro Figueroa-Vejar (3). 4 pg(s) (dd) [Entry date 08/06/01]

MOTION/MEMORANDUM for disclosure of post-conspiracy
statements of co-defts by Pedro Figueroa-Vejar (3). 4 pgE
(dd) [Entry date 09/06/01)

MOTION/MEMORANDUM for disclosure of 404 evidence by Pedro
Figuerca-Vejar (3). 4 pg{s) (dd) [Entry date 09/06/01]

Docket as of October 2, 2002 11:43 am Page 7
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0:0lcr228-ALL USA v. Pelayo-Ruelas APPEAL

9/68/01

9/s5/01

9/5/01

8/5/01

9/5/01

9/5/01

9/5/01

s/5/01

8/5/01

9/5/01

9/5/01

9/5/01

9/5/01

9/18/01

32

33

34

35

36

37

38

33

40

41

42

43

44

45

INTERP 4TH
MOTION/MEMORANDUM for discovery by Pedro Figueroa-Vejar
(3). 14 pg(s) (dd) ([Entry date 09/06/01]

MOTION/MEMORANDUM to compel the govt to disclome favorable
evidence by Pedro Figueroca-Vejar {3). 3 pg(s) (dd)
{Entxy date 09/06/01]

MOTION for disclosure of exculpatory evidence by Pedro
Figueroa-Vejar (3). 2 pg(s) (dd) [Emtry date 05/06/01)

MOTION/MEMORANDUM to suppress ayewitness identification
by Pedro Figueroa-Ve?ar (3}). 4 pgls)
[Entry date 08/06/01

MOTION/MEMORANDUM to disclose & make informants available
for interview by Pedro Figueroca-Vejar (3). 3 pg(s) (dd)
[Entry date 09/06/01]

MOTION/MEMORANDUM for early disclosure of Jencks Act
material by Padro Figuerca-Vejar (3). 6 pg(s) (dd)
{Entry date 09/06/01]

MOTION/MEMORANDUM to compel production of sentencing
guidelines information by Pedro Figueroca-Vejar (3). 9
pg{s) (dd) [Entry date 05/06/01]

MOTION/MEMORANDUM for discovery confessions or statements
in the nature of confessions by Pedro Figueroca-Vejar (3).
4 pg(s) (dd) [Entry date 09/06/01)

MOTION/MEMORANDUM tc suppress confessions or statements in
the nature of confessions by Pedro Figuerca-Vejar (3). 4
pg(s) (dd) [Entry date 09/06/01})

MOTI.ON for discovery physical evidence obtained as a
result of search & seizure by Pedro Figuerca-Vejar {3). 2
pg(s) (dd) [Bntry date 09/06/01

MOTION to suppress physical evidence obtained as a result
of search & seizure by Pedxo Figuerca-Vejar (2). 2 pg(s) (dd}
[Entry date 09/06/01]

MOTION/MEMORANDUM for discovery & inspection of producte
of recoerds & electronic surveillance by Pedro
Figueroa-Vejar (3). 3 pg(s) (dd) [Entry date 09/06/01}

MOTION/MEMORANDUM for list of govt witnesses by Pedro
Figueroca-Vejar {3). 3 pg(s) (dd) [Entry date 09/06/01]

TRANSCRIPT OF PRELIMINARY/DETENTION HEARING held 7/24/01
before JMM as to Eduardo Pelayo-Ruelas. (Court Reporter:
Lisa M. Johson) 50 pages (SEPARATE) (ps)

[Entry date 0%/18/01)
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Proceedings include all events. TERMED

0:01cr228-ALL USA v. Pelayo-Ruelas APPEAL
INTERP 4TH

10/3/01 46 MINUTES before Magistrate Judge Franklin L. Noel re MOTION

10/9/01 47

10/9/01 a8

10/12/01 50

10/15/01 49

10/23/01 51

HEARING as to Eduardo Pelayo-Ruelas, Miguel Angel Larios,
and Pedro Figuerca-Vejar: All pretrial motions ruled on
except for motions to suppress. Adam Castilleja and Harry
Tideswell IV testify. Deft Pelayo-Ruelas orally moves to
disclose identity of informant. Deft Figueroa-Vejar's motion
to suppress, Doc. #35, is moot. Briefs due from deft 10/s/01
govt 10/12/01. Interpreter Beatriz Cabrera present. Defts
in custody. Court Reporter: Kristine Mousseau. (1 page) (ps)
[Entxy date 10/04/01]

MEMORANDUM by deft Eduardo Pelayo-Ruelas in support of
motions to suppress [24-1) [23-1] and oral motion to
disclose informant. ($ pages) (psa) [Entry date 10/10/01]

SUPPLEMENTAL MEMORANDUM by deft Pedro Figueroa-Vejar in
support of motion to suppress physical evidence obtained as
a result of search & seizure [42-1]. S pages (ps)

[Entry date 10/10/01]

MEMORANDUM by plaintiff USA in opposition to defts' motions
to suppress and to disclose informant as to defts Eduardo
Pelayo-Ruelas (1), Miguel Larios (2} and Pedro
Figuerca-Vejar (3). l4pgs (lg) [Entry date 10/16/01

LETTER to court from counsel for defendant Miguel Angel
Larios (2) that following the hearing in this matter, the
court invited the paxties to submit written memoranda in
support of their positions. The purpose of this letter is
point cut that we included our memorandums with the motions
that were filed. Accordingly, we rest on those submissions
as well as our arguments at the hearing. We wish to correct
a typographical erxor in ocur Memorandums, however. On the
front page of both of our Memorandums we incorrectly wrote:
This person, eventually identified as Eduarde Pelayo, was
stopped near the motel minutes after he left the motel. Mr.
Pelayo and questioned. "Mr. Pelayo" is a typographical error
and should be deleted. Second, the next sentence should read
"Mr. Pelayo spoke only Spanish". 1pg {copy sent to FLN)
(lg) [(Entry date 10/18/01] [Edit date 10/16701)

ORDER (Magistrate Judge Pranklin L. Noel / date signed
10/23/01) AS TO DEFT EDUARDO PELAYO-RUELAS (1) granting
motion for disclosure of 404 evidence [21-1]; granting
motion for gov't agents to rtn rough notes [22-1); granting
motion for discovery & inspection [25-1}; granting motion
to compel atty for the govt to disclose evidence favorable
to deft [26-1] {cc: all counsel). 2pgs (lg)

[Entry date 10/24/01]
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Proceedings include all events. TERMED
0:01cr228-ALL USA v. Pelayo-Ruelas APPEAL
INTERP 4TH

10/23/01 s2

10/23/01 53

10/23/01 54

10/23/01 55

ORDER (Magistrate Judge Franklin L. Noel / date signed
10/23/01) AS TO DEFT PEDRO FIGUEROA-VEJAR (3} granting
motion for gov‘'t agents to rtn rough notes [29-1], denying
motion for disclosure of post-conspiracy statements of
co-defts [30-1], granting motion for disclosure of 404
evidence [31-1], granting meotion for discovexy [32-1],
granting motion to compel the govt to disclose favorable
evidence [33-1], granting motion for disclosure of
exculpatory evidence ([34-1), denying motion for early
disclosure of Jencks Act material [37-1)], denying motion to
compel production of sentencing guidelines information
[38-1], the motion for discovery confessions or statements
in the nature of confessions [35-1] is withdrawn as moot,
the motion for discovery physical evidence cbtained as a
result of search & seizure (41-1) is withdrawn as moot,
the motion for discovery & inspection of preducts of
records & electronic surveillance [43-1] is withdrawn as
moot, denying motion for list of govt witnesses {42-1] (cc:
all counsel). 2pgs (lg) [Entry date 10/24/01}

REPORT and RECOMMENDATION by Magistrate Judge Franklin L.
Noel date signed: 10/23/01 AS TO DEFT EDUARDO PELAYO-RUELAS
(1) recommends motion to suppress statements, admissions &
answers [23-1] be GRANTED, recommends motion to suppress
evidence obtained as a result of gearch & seizure [24-1] be
DENIED. RR Ruling deadline set for 11/22/01 for Eduardo
Pelayo-Ruelas (1) (cc: all counsel). 13pgs (lg)

[Entry date 10/24/01]

REPORT and RECCMMENDATION by Magistrate Judge Franklin L.
Noel date signed: 10/23/01 AS TO DEFT MIGUEL ANGEL LARIOS
(2) recommends motion to suppress evidence based upon
illegal search [27-1] be DENIED, recommends motion to
suppress evidence based upon illegal arrest [28-1] be
DENIED AS MOOT. RR Ruling deadline set for 11/22/01 for
Miguel Angel Larios (2) (cc: all counsel). i3pgs (lg)
[Entxry date 10/24/01)

REPORT and RECOMMENDATION by Magistrate Judge Franklin L.
Noel date signed: 10/23/01 AS TO DEFT PEDRO FIGUEROA-VEJAR
{3) recommends that the motion to suppress confessions or
statements in the nature of confessions [40-1) be GRANTED,
racommends that the motion to suppress physical evidence
cbtained as a result of search & seizure [42-1] be GRANTED,
the motion to suppress eyewitness identification ([35-1] be
DENIED AS MOOT and recommending deft’s motion to disclose &
make informants available for interview [36-1] be DENIED.
RR Ruling deadline set for 11/22/01 for Pedro
Figuerca-Vejar (3) (cc: all counsel). 13pgs (lg)

[Entry date 10/24/01)
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Proceedings include all events. TERMED
0:01cr228-ALL USA v. Pelayo-Ruelas APPEAL

10/23/01

11/7/01

11/16/01

11/19/01

11/1s/01

11/27/01

1/2/02

1/8/02

1/8/02

56

58

59

60

61

64

INTERP 4TH
EXHIBIT LIST by plaintiff USA as to defts Eduardo
Pelayo-Ruelas (1), Miguel Angel Larios (2} and Pedro
Figuerva-Vejar (3) from motion hearing held on 10/3/01.
2pgs (lg) [Entry date 10/24/01)

OBJECTIONS & supporting memorandum by pltf USA to Report &
Recommendations [55-1)}, (54-1], & [53-1] as to all defts’.
9 pgs (dd) [Entry date 11/08/01)

TRANSCRIPT OF MOTION HRG held 15/03/01 before Noel as to
deft Eduardo Pelayo-Ruelas (1), Miguel Angel Larios (2),
Pedro Fiqueroca-Vejar (3). (Court Reporter: Kristine

Mousseau) . 66 pgs (SEPARATE) (dd) [Entry date 11/15/01)

AFFIDAVIT of Steven E. Weolter by defendant Pedro
Figueroa-Vejar. 3 pga (mf) [Entry date 11/20/01

MEMORANDUM by defendant Pedro Figuerxoca-Vejar in opposition
to the govt’s objections to report & recommendation [57-1].
S pgs (mf) {Entry date 11/20/01]

MEMORANDUM by defendant Eduardo Pelayo-Ruelas (1) in
opposition to the govt's objections to Report and
Recommendation (57-1]1. 3pgs (lg) [Entry date 11/28/01)

MOTION in limine to exclude prior conviction by Eduardo
Pelayo-Ruelas (1). 2 pg(s) (dd) [Entry date 01/05/02]

ORDER (Chief Judge James M. Rosenbaum / date signed 1/7/02)
denying motion to suppress statements obtained as a result
of search & seizure [40-1] as to Pedro Figuesrca-Vejar (3),
granting motion to suppress physical evidence obtained az a
result of seaxch & seizure [42-1] as to Pedro Figuerca-vejar
(3),” granting motion to suppress eyewitness identification
[35-1] as to Pedro Figuerca-Vejar (3), granting motion to
suppress statements obtained as a result of search & seizure
[23-1] as to Eduardo Pelayo-Ruelas (1), denying motion to
suppress evidence obtained as a result of search & seizure
[24-1] as to Eduardo Pelayo-Ruelas (1), denying motion to
suppress evidence based upon illegal search as to Miguel
Angel Larios {(2) [27-1], finding the motion to suppress
evidence based upon illegal arrest [28-1) moot as to Miguel
Angel Laries (2), denying motion to disclose & make
informants available for interview [36-1)] ag to Eduardo
Pelayo-Ruelas (1) & # 45 as to deft Pedro Figueroa-Vejar (3)
{ce: all counsel). 10 pge {dd) {Entry date 01/0%/02])

[Edit date 01/09/02]

MINUTES: before Chief Judge James M. Rosenbaum JURY
IMPANELED AND SWORN as to defts Eduarde Pelayo-Ruelas (1)
and Miguel Angel Larios (2). Interpreters Luis Olvera and
Gerald Burneister-Oliveros (Spanish w/Betmar) present.
Cour't Reporter: Dawn Hansen. 1pg (lg) [Entry date 01/11/02)
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Proceedings include all events. TERMED
0:01cr228-ALL USA v. Pelayo-Ruelas APPEAL

1/8/02

1/9/02

1/9/02

1/14/02

1/14/02

1/14/02

1/14/02

1/14/02

1/14/02

1/23/02

4/3/02

65

66

&7

68

[3:)

70

71

72

73

74

75

INTERP 4TH
JURY PANEL RECORD as to Eduardo Pelayo-Ruelas (1) and
Miguel Angel Larios (2). 1pg {lg) [Entry date 01/11/02]

ORDER FOR DISMISSAL OF INDICTMENT (Chief Judge James M.
Rogenbaum / date signed 1/8/02) the indictment is
dismissed as to Pedro Figuerca-Vejar (3) (cc: all
counsel, USM & PTS). 1pg (lg) [Entry date 01/11/02]

MINUTES before Chief Judge James M. Rosenbaum for FIRST
DAY TRIAL as to Eduarde Pelayo-Ruelas (01) and Miguel Angel
Larios (02): interpreters Luis Olivera & Gerald
Bruneigter-Oliveros present. Court Reporter: Dawn Hansen.
(1 page) (ps) [Entry date 01/14/02)

MINUTES before Chief Judge James M. Rosenbaum for LAST DAY
JURY TRIAL/VERDICT RETURNED as to Eduardo Pelayo-Ruelas (01
and Miguel Angel Larios (02): closing arguments made;

jury charged; defts Eduarde Pelayoc-Ruelas and Miguel Angel
Larios are found guilty as charged in Counts 1 & 2; ju
instructed regarding drug quantity; jury question #1 rec-‘d
and answered by court; supplemental verdict returned;
jurors polled & all concur; jurors excused; exhibits
returned to counsel; PSI Report ordered; defts in custedy.
Court Reporter: Dawn Hansen. (1 page) (ps)

[Entry date 01/16/02]

JURY QUESTION & RESPONSE FROM THE COURT as to Eduardo
Pelayo-Ruelas and Miguel Angel Larioce. (3 pages) (ps)
[Entry date 01/16/02]

VERDICT as to Eduardo Pelayeo-Ruelas (01) finding the deft
guilty as charged in Counts 1} and 2 of the indictment. (1
page) (ps) [Entry date 01/16/02]

VERDICT as to Miguel Angel Larios (02) finding the deft
guilty as charged in Counts 1 & 2 of the indictment. (1
page) (pe) [Entry date 01/18/02]

SUPPLEMENTAL VERDICT as to Eduardo Pelayo-Ruelas (01). (2
pages) (ps) [Entry date 01/16/02)

SUPPLEMENTAL VERDICT as to Miguel Angel Larios (02). 2 pgs
(ps) (Entry date 01/16/02}

AMENDED ORDER ( Chief Judge James M. Rosenbaum / 1/22/02 /
nunc pro tunc 1/7/02) as to Eduardo Pelayo-Ruelas (01)
Miguel Angel Larios (02), Pedro Figueroca-Vejar (03)
amending order filed 1/8/02 [rulings on motions does not
change] (ce: all counsel) 10 pages (ps)

[Entry date 01/24/02]

POSITION of deft with respect to sentencing Miguel Angel
Larios (02). (6 pages) (ps) [Entry date 04/03/021

Docket as of October 2, 2002 11:43 am Page 12
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Proceedings include all events. TERMED

0:01cr228-ALL USA v. Pelayo-Ruelas APPEAL
INTERP 4TH

5/8/02 76 MOTION and ORDER FOR CHANGE OF CUSTODY as to Miguel Angel

6/13/02

7/26/02

7/29/02

7/2%/02

8/2/02

8/5/02

8/9/02

8/12/02

8/13/02

8/14/02

8/11/02

77

78

79

80

81

83

a2

Larios (2) by Magistrate Judge E. S. Swearingen (cc: all
counsel, PTS & USM). 2pgs (mik) (Entry date 05/09/02)

MINUTES: before Chief Judge James M. Rosenbaum SENTENCING
Miguel Angel Larios (2) to counts 1 & 2. Custody of BOP 120
months on counte 1 & 2 to be served concurrently; 5 yearxs
supervised release; $200.00 spec assmt. Deft remanded to
custody of USM. Court Reporter: Dawn Hansen. 1pg (lg)
[Entry date 07/30/02]

JUDGMENT/STATEMENT OF REASONS as to defendant Miguel Angel
Larios (3) by Chief Judge James M. Rosenbaum (dated
7/18/02) (Copies dist’d}. 4pg(s) (lg) [Entry date 07/30/02)

POSITION of dft with respect to sentencing Eduardo
Pelayo-Ruelas (1). 2pge (1g) [Entry date 07/30/02]

MOTION for downward departure by Eduardo Pelayo-Ruelas
(1) . 2pg(s) (second part of doc # 73} (1lg)
[Entry date 07/30/02]

MINUTES: before Chief Judge James M. Rosenbaum SENTENCING
Eduardc Pelayo-Ruelas (1) counts 1 & 2 - Custedy of BOP
for 120 months, deft to be given credit for time served, 5
yrs supervised release, spec assmt of $200.00. Deft’'s
motion for downward departure [80-1] is granted. Court
Reporter: Dawn Hansen. 1 pg (dd) [Entry date 08/12/02]

NOTICE OF APPEAL to the 8th Circuit Court of Appeals by
defendant Eduarde Pelayo-Ruelas (1) from judgment dated
8/9/02 [82-1]1 (cc: all counsel, deft & Court Reporters)
2pge (dd) [Entry date 08/12/02]

JUDGMENT/STATEMENT OF REASONS as to defendant Eduardo
Pelayo-Ruelas (1) by Chief Judge James M. Rosenbaum (dated
8/9/02) {(Copies dist’'d) 5 pg(s) (dd) [Entry date 08/12/02]

DELIVERED TWO CERTIFIED COPIES of each of the following to
the Court of Appeals, St. Paul Office: Revised information
sheet, Notice of Appeal, Order or Judgment and Docket
entries as to defendant Eduardo Pelayo-Ruelas (1) (dd)
[Entry date 08/12/02]

Three (3) sealed PSIs sent te USCA, St. Paul, as to Eduarde
Pelayo-Ruelas (01). (ps) [Entry date 0B/13/02]

NOTIFICATION BY CIRCUIT COURT of Appellate Docket Number
02-3056 as to defendant Eduarde Pelayo-Ruelas (1). (lg)
(Entry date 08/14/02) [Edit date 08/14/02]

Sent to USCA, St Paul, transcript, Doc. #58, as to Eduardo
Pelaye-Ruelas (01). (ps) {[Entry date 08/14/02]
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Proceedings include all events. TERMED

0:01cr228-ALL USA v. Pelayo-Ruelas APPEAL
INTERP 4TH

8/14/02 84 TRANSCRIPT OF attempted change of plea held 1/8/02 before

JMR as to defendant Miguel Angel Larios (2) (Court
Reporter: Timothy J. Willette). 25pg(s) (SEPARATE) (lg)
[Entry date 08/15/02]

8/z21/02 -- Sent to USCA, St Paul, three (3) designated clerk’s records
as to Eduardo Pelayo-Ruelas (1). {(1g) [Entry date 08/21/02)

8/22/02 85 Clerk’s Record on Appeal delivered to the 8th Circuit Court
as to Eduardo Pelayo-Ruelas (1) {cc: Counsel). 3pgs (lg}
[Entry date 08/22/02]

8/26/02 86 TRANSCRIPT OF TRIAL held 1/14/02 before JMR as to Eduarde
Pelayo-Ruelas (01) and Miguel Angel Larios (02). (Court
Reporter: Dawn Hansen). 100 pages (SEPARATE) (ps)
[Entry date 10/01/02]

9/26/02 87 TRANSCRIPT OF SENTENCING held 8/2/02 before JMR ag to
defendant Bduardc Pelayo-Ruelas (0l). (Court Reporter: Dawn
Hansen) . 12 pages (SEPARATE) (ps) [Entry date 10/01/02)

10/1/02 -- Sent to USCA, St Paul, transcripts, Doc.#’s 86 & 87, as to
Eduardo Pelayo-Ruelas (01). (ps) (Entry date 10/01/02]

Docket as of October 2, 2002 11:43 am Page 14
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OCT-Ba=2002  13:22 JUDGE RUSENBRUM SR P.02/06
PROCEEDINGS B ORE UNITED STATES JUDGE TR BAUM
-’ p— .
SENTENCING
CRIMINALNO. SERNA 0f-228 (JMR /FLN) Date of Hrg: _§-13-02
Judge M)
Court Reporter; Dawn Hansen
L
- guage __

UNITED STATES OF AMERICA, _Nathan Peiterson

Plaintiff, Government's Counse!
V.
(1) _Migyel Angei Larios _Robert Miller
Deft# Defendant. - Defendant's Counsel

The Clerk is directed to ch the def t's name from

to and add the indicted name as an alias.
(x} Cuslody of the Bureau of Prisons for _(Ct D) nths. i it for 4

to participate in the 500 hour substance or alcohol abuse progran.
() Voluntary Surrender on (date).
(XX) Supervised Release for _5 years, with conditions as outlined on the Judgment &

Commitment Order.
( ) Probation for . with conditions as outiined on the Judgment Order.
{ ) Restitution ordered in the total of$ . To be paid to the following victims in
the following amounts:
() Fine in the amount of § { ) t is waived
XX) $ | tin the nt of $_200.00 for .

( P

(XX} Remaining counts are dismissed on motion of the U.S, Atlomey.
(XX) Defendant Advised of Appea! Rights.

(XX) Defendant Raken into the dy of the U.S. Marshal.
(9] Dafendant's bond continued until voluntary surrender date.

() The Court recommends a facility in the Stata of

or Officer of the Court

R T U T )
90/20°d  AeNgERENS

301490 SOOI 5l STibl  PARE-bo- 1
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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

United States of America, CR 01-228 (2) (JMR/FLN)
Plaintiff,

e

June 13, 5002

10:00 o'clock, a.m,
St. Paul, Minnesota

Miguel Angel Larios,

et e e e s e

Defendant.

BEFORE THE HONORABLE CHIEF JUDGE JAMES M. ROSENBAUM
UNITED STATES DISTRICT COURT JUDGE

CRIMINAL SENTENCING PROCEEDINGS

JEANNE M. ANDERSON
Registered Merit Reporter .

BN, Minnesota 55101
L N
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THE COURT: oOkay. And by the way, the reason I
cleared out the courtroom is because this transcripe is a
secret transcript, it is a?aled. Okay? .

And anything you tell the Government, they are not going
make public either, cokay? They may usa it for whatever
purpose they need to use it, that is a different tl;xing. They
are not going to burn you out in this deal. I just hate to

see gomebody throw their life and their time away. I was 19

once. It wasn't recently, but it is time to make a real good

decision. Okay?
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£

28

THE DEFENDANT: Yes, Your Honor. ‘

THE COURT: Witk that, I will close the racord and I
will step off the Bench. You do whatever you want to do, If
the answer is no, the answer is no, that is fine. You already
know what I am going to sentence you _:'o, we have got no more

secrets left. All right?
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UNITED STATES DISTRICT COURT

District of Minnesota
UNTTED STATES OF AMERICA JUDGMENT IN A CRIMINAL CASE
{For OtPmaes Coumingd Ox o1 At Nevonier 1, 1997}
v. Case Number: 98-137(4AXDSD/ATB)
ALFREDO PRIETO Thomas Dunnwald
Nuor of Defemdvas Tuclendiuut's Awrewy

CHE DEFENDANT:

x]  was fousd guilty on count ] of the Second Superseding Indictment after 2 plea of not guilty.

Date Offense
Title & Section Nature of Offense _Concluded Count Number(s)
11 USC 846, 841(a)(1) and  Conspiracy to Distribute and Possess with 06/16/98 1
BYINA)Y Intent to Distribute Methamphetamine
The & is d as provided in pages 2 through 7 of this jud The is imposed

10 the Sentencing Reform Act of 1984. o~
0  Thedefendant has been found not guilty on coun(s) \ T ‘l?" )
3 Count(s) (is)(are) dicmissed on the motion of the United States. )

IT IS FURTHER ORDERED that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence or mailing address umtil all fines, restitution, costs, and special assessments
‘mposed by this judgment are fully paid.
Defendant Infarmation: July 2, 1999

Duac of Inpusiton of Soxmmes
Soc. See. No.: IS
Date of Bipth.: Sl

USM No.: i Tudge David S. Doty, United States District Judge
Residence Address;
July 2, 1999
X .
t
Mailing Address: (¢ éiffrest roen residence addreas) -
Filed "’- 2

Francis E. Detal, Cletk
11;»:09?"21{‘; Tudgment Extd,
x 1 Deputy Clezk

T
™

P
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Jefondant: ALFREDO PRIETO Judgmem—Page 3 of 7
ase Number: 98-137(4XDSD/AJB)

SUPERVISED RELEASE
Jpon release fom imprisonment, the defendant shall be on supervised release for a texm of § vesrs.

The defendam shall repart to the probation office in the district to which the defendat is released within 72 hours of
elease frow the custody of the Bureau of Prisons.

[he defiendant shall not compmit another federal, state, or local erime.

The defendant shall not illegally p s lled
For offenses cormitted on or after September 13, 1994
The defendant shall refrain from any unlawful use ofa 1led sub The defendant shall submit to

oe drug test within 15 days of release from imprisonment and at Ieast two pexiodic drug tests thereafter, as di d by
e probation officer.

a The above drog testing condition is suspended based on the court's d ination that the defendant poses a
low risk of fixture substance abuse. (Check, if applicable.)

x) The defendant shall not possess a fireann as defined in 18 US.C. § $21. (Check, if applicable.)
If this judgment imposes a fine or a restitution obligation, it sball be a condirion of supervised release that

hedcmmpayuysur.hﬁmormﬂmﬁonthamﬂnsmp;idlttheeomencemqtehherofsupevised
‘elease in dance with the Schedule of Pay set forth in the Criminal Monetary Penalties sheet of this

‘udgment.

The defendant shall comply with the standard canditions that have been adopted by this court (set forth
below). The defendant shall also comply with the additional conditions on the attached page.

STANDARD CONDITIONS OF SUPERVISION
D the defimdant shall not leave the judicial disrict without permisvian of the court or probation officer;

2 the defeodent shall report to the probati officer and shall submst & Juthful and cormplete written report within the first five days of
esch month;

3) mmmﬂmwmmny:llhquﬁabyhpmhﬁﬁaﬁcendﬁlhvﬁ:innum’mdvh:yrohﬁmuﬁn:;

9 he defendant shall support hit or her deperdenta and mevt other family responsibilities;

3) the defendam shall work regularly &t a lewful accuparion unless excused by the probation officer for schoaling, waining, or sther
acceprable reasons;

b} the defendmnt chall nosify the probasion oficar 10 days prior to sy change in residence or mmployment;

n the defendant shall refrun from exessive use of alechel;

)] the defendant shal) nét faquont places where controlled subsunces are illegally sold, used, diswituted, or administered:

9 the defondant chall not eczociate with any persons engaged in criminal activity, and thall not associate with any person convicted of |
felony umlew gramzd pormiasion o do $o by the probazion officer; |

.0) the defondant shall permit & probasion officer 10 visit him ot her at any timc a hotoe or clsewhere md shall permit confiscarion of any |
coneraband obscrved in plain view of the probazian officer; |

1) e defendant shall potify the probation afficer within seventy-two hours of being arresied or questioned by 3 law enforeement officer,

2 the deferdm shall not ester imts any sgrocmont to acx w1 #n informer of & special sgent of » lrw enfarvernent agency without the
permission of the court;

13) .dkndbyteﬁwblﬁnﬂﬂ.uwmmmwudﬁkhmyhunﬂmﬁbyuwﬂm

record af personal hitory or characteristics, and shall permit the probation officer te make such notifications snd 1o confirm the
defeadany’s compliznce with such notification requirement,
!
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Q. ¥ (W) e 18 - Jopervwes Kewaec. Spwcial Cabe

! Defendamt: ALFREDO TO J - Page 4 of 7
! Case Number: 98-137(45(%%1)/513) udgment-—-Page 4 of

~

w

SPECIAL CONDITIONS OF SUPERVISION
mmmmmhhm.mmm,ammqu
mmmmwmum ngnhﬂmofﬁ:hn[plﬁmmdenlhﬂonSﬂviuﬂNS)nd,ifdw

frome this , either volantarily or i i > 40t reenter the United States illepally. Upon amy reentry to the United
Smm?‘fm' dm«mmwmummmmw&emus.mmumm in 72
hours.

Thdeﬁnd;nshﬂ\mdapnmﬂmydm' testing as set forth by 18 US.C. §§ 3563(a) and 3583(d).
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AL 482 6 LWn) TN 3 FMTA . Crimstmal Monstyy Fenelia

- Defendamt: ALFREDO PRIETO ' 1 1
Case Number: 98-137(4)DSD/AIB) udgneni—Page 5 of
CRIMINAL MONETARY PENALTIES

The defendant shall pay the fol total financial penalties in dance with the schedule of

Toplams pay lowing e of p set farth on

Asscssment Fine Restitation
Totaky: £100.00
1] Happlicable, restitution ordered p topleaagreemnent . ..., ., .. H
FINE

The above fine inchudes costs of i i andlurmpuvicienin!heamountofs
The defendant shall pay intereston any unless the fine is id in full before the fifteenth day
sfler the date of judgma DS i $25%, m options on the Shoot 5, Part B sy
subject to penaliies :nddquammmmxsuscggmcg
J The court d ined that the defend; does not have the ability to pay interest and it is erdered that:

1} The intesest requiremens is waived.
0 The interest requirement is madified as follows:

RESTITUTION

M‘hedztu_maﬁono!‘zsﬁnﬁmisdcfemd. until . An Amended Judgment in a Criminal Case Will be entered after

] szddmdmtﬂaumzhmﬁwﬁmb&foﬂovhgpxyminth:mmu listed below.,

If the defendant makes a exch shall receive an approximately proportional ent unl
specified otherwise in the m:nn; arsgz?‘écmg:py?ym ent column below, paym o

* Total Amonnt of Priority Order or

Mmmmmmm

Totals:

] The court d ined that the defend: doe:norhavetheabililynplyimuestanditiswduedﬂm:
0 The interest requitement is waived.
0 The itevest requirement is modified as follows:

'nylnents are to be made to the Clerk, U.S. District Conrt, for disbursement to the victim.

* Findings for the total amouot of losses arc 155 1094, 16, 110A, and 113A of ke 18 for offeves
smminted on or afer Septemaber 13, 1996, but bere A 31 25e
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Defendamt: ALFREDO PRIETO Judgment-- 6of 7
Case Number: 98-137(4)DSD/ATE) gment-—Fage § o

SCHEDULE OF PAYMENTS
Payments shall be appliad i the following order: (1) assessment; (2) restitution; (3) fine principal; (4) cost of
p:a&unm (5) interest; (6) penalties,
Plymntoﬁhetuulﬁ.nzndodwaimimlmnemyymd&es shall be due as follows:
A [x] in fall immediately; or

B [Osi diately, bal due (in dance with C, D, or E); or

C ([notlster than : or

D mmnmm a!l:rtbgdml:ﬁhns judgment. In the evem the entire smount
U imposedunat eommi‘mm

supmslon, heUsS. ;xol:afnon oﬁ:« shail

vy ,_,Ol‘

pwsueeoﬁeucnot‘themom J’ sball request the court to estab)
E Qin mmﬂmenuot:ovaapemdor year(s) to commence daysaﬁzthedauenhu;udmem

The defendant wil) receive credit for ail Payments previously made toward any criminal monetary penalties

Special instractions regard g the pay of criminal Y penalties:
0 Joirt and Several

a 'l‘bedz.&ndantsh:llpaymewmofmsemﬁm
[] The defendaut Mpyhﬁﬂowhg court cost(s):

D Thedtfadlmmnforﬁtm:defudmrshminth:fnﬂnwbgmwth:mﬁmdsm:

Uﬂmmecmhuuprsdymdaedolhmum:‘h?hmﬂmcﬁm:bwgifmh 'udanqumpxnmapmed

of i Tment during the peri
monetry peoalty peyments ar o be made 1 G District Court and sent 1o the United States Districe
Court, attention cial Department, 300 Soath 4th Street, Minnespolis, Minnesota 55415,
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| e N 2 T Y IE) Tudgment-Page 7 of 7
STATEMENT OF REASONS
0 The court adopts the facroal fi dings and guideli plication in the report.
OR
[x]mwmmwmgdm&m‘ lication in the p: report except (see attachment if
‘ neceseary):
| See attachment.

1 Guideline Range Determined by the Court:

Total Offense Level: 44.

Criminal Fistary Category: 1.
Imprisomment Range: Life imprisonment.
Supervised Release Range: 5 years
Fine Range: 325,000 to $4,000,000
{x] Fine waived or below the guideline range because of inability to pay.
Total Amount of Restitution: $
ot‘ues;mu;; utda'oe;vughsthe nead to g&m&;&m plns::nmn o
UscC. § 361?
E;nm% w&myumw mri 13 1991‘13 1 Ptfffn 1132Asef'mfe 13, mﬁ: :}t
ordered because the economic circumstancas of notaﬂwtmtbgp:ymentofmymlmtoh

restitution order, uddenotaunwﬁrﬂ:: lymenlnt'ln orsome ion of a resntution order in the
fotesenbhﬁ;mmduany s-.-phndnlz 24 pord

DPaﬁnlrwimnnnlsordqedﬁxm:blbwmgmsun(s).

[x]

Th:mmeuvnﬂm the gnideline range does not exceed 24 months, and the cowrt finds no reason
to depart from the semtence called hTy‘:pphancnef the guidelines.

OR
mmumminﬂ:egmdehnemge that range ds 24 ths, and the is imposed for the
following reas
Sec attached,

OR

mwdepmsﬁum&lcgnideﬁmnnge
[} upon motion of the government, as a result of defendant’s sub
{J for the following reason(s):
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DEFENDANT: ALFREDO PRIETO
CRIMINAL NO..  9B-137(4}(DSD/AJB)

1. FINDINGS OF FACT

The court adopts those factual statements contained in the presentence
investigation report as fo which no objections have been filed. Defendant, however, has
objected to a number of the factual statements cortained in the report. Spe
defendant objects to the factual findings contained in paragraphs 20, 27, 30, 41, 44, 51
52, 55, 56, and 63-65. The court will address each in tum.

Defendant first objects to the statement in paragraph 20 that the description of the
offense conduct contained in the PSR is based on investigative materials from the Drug
Enforcement Agency and Minnesota Bureau of Criminal Apprehension. To the extent the
probation officer used materials in addition to those provided as di: y to the defendant
or introduced as exhibits at trial, defendant requests that where such material forms the
basis for statements in the report, the underlying documentation or statement be noted and
described. At the evidentiary hearing held several weeks ago, defendant also requestad
to review all the materials provided to the probation officer by the U.S, Attorney’s Office.

Under the Sentencing Guidelines, the PSR plays a critical role in determining a
defendant's sentence. For this reason, the report must be as complete as possible and
include as much relevant information conceming the background, character, and conduct
of 2 defendant to assist the court in determining the appropriate sentence. In preparing
the PSR, the probation officer culls through information provided t her by a number of
sources, lndud‘ ing lhe govemment and the defendam. After gathering all this information,
the p officel t, coh i, and substantiated report, which is
disdosed to the eourt and the pames and whlch is subject to review and challenge by the
parties.

To assure candor and the free flow of information to the court, the probation officer
should not be subject to disclasure of information gathered in preparation of the PSR. See
U.S. v, Sherfin, 67 F.3d 1208, 1217 (6th Cir. 1995); LS. v. Jackson, 878 F.2d 903 (5th Cir.
1992), cert. denied, 113 S. Ct. 2429 (1993). The courtis required to make findings of fact
reganding thatinformation in the final report to which defendant objects; materials gathered
by the probation officer but ot reported in the PSR have no role in the sentencing process.
Probation materials are presumptively confidential court materials, for which the court
determines the extent of disclosure. See U.S. v, Chamer industries, (nc,, 711 F.2d 1164,
1170(2nd Cir. 1983), The general tules of criminal discovery, including Srady, Giglie, and
the Jencks Act, have not been applied to probation materials. Thus. defendant has no
fight ta examine ali the materials reviewed by the probation officer in raviewing the PSR.

The defendant also does not have the right to have the undertying documentation
for each statement in the PSR disclosed to him. If defendant objects to a statement in the
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report, the court must resoive the dispute utilizing the ‘preponderance of the evidence
stahdard or determine that such statement will not be taken into account in sentencing
defendant, Here, defendant has objected to a number of specific factual statements;

In paragraph 27, defendant objects to tha assertion that Heman Espino, upon his
arrest, instructed his wife to contact defendant. Defendant maintains that this statement
is not supported by any material known to the defense, ang because such assertion is
unfounded it should be femoved. The court has reviewed Govemment Exhibit 1024 and
the recond from tria), and concludes that the PSR should be modified to reflect that co-
defendant Espino asked his wife whether Jose Luis Villanueva ang defendant had left
Minnesota to go back to California. and that Espino told his wife that she shouid have gone

that does not impact the sentencing guidelines for this defendant

8. 1998. However, in Government Exhibit 133A, Monroy tells Bahena that his nephew,
Castill, ang defendant are coming by sirplane and thathe is gaing to the alrport to pick
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dropped off at the Denver airport and told 1o come back to the airport 10 pick up the gun
which had been packed in Villanueva's suitcase. Also, defendant objects to the statement
that he transferred 3 child's pool full of money into Tiarks's truck aftar defendant's own
vehicle broke down in Utah, Defendant maintains that neither of these statements is
Supportad byanynnﬁedalknowntohim‘ :

In paragraph 51, defendant objects to the statement that in April 1998 Barberwas
with Tiarks, Monroy, VRanueva, and defendant and saw 3 pounds of cocaine in the dryer
at Monioy's house. Defendant contends that both Tiarks and 2uniga denied this incident.
Defendant also objects to Barber's statement that he often talked about making deliveries
of drugs, contending that such statement is unsupported by any matetiat known to the

nse.

Barber testified at trial that she saw Monroy drying three to four pounds of cocaine
in his dryer, and that defendant was ane of the people present. Tiarks, during his triai

In paragraph 52, defendant objects to the assertion that defendant met Tiarks in
Febryary 1998, claiming such stat tis unsupported by any material known to the
defense. Defendant also points out that Tiarke's Statement regarding the dryer incident
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In paragraph $5, defendant objects to the statements from Diane Zuniga's proffor
Statement that defendant paid $2000 to Avalos for accepting a package of drugs, was
Jointly responsible for a shipment of drugs with Monroy, and that defendant was the sole
contact with the source of those drugs, again contending that such statements are
unsupported by any matefial known to the defense. Defendantaiso contends that Zuniga's
statement that she had seen weapons at Monroy's apartment is unclear as to time and
context.

Zuniga festified at trial, She stated that the drugs sent to Avalos's house were
defendant's drugs. Zumiga also testified that defendant's source for these drugs was a
Cuban, who would kill Avalos and her family, and possibly Monroy and Zuniga, if Avaios
could not produce the search warrant papers to prove that none of them had stolen the
drugs. Zuniga further testified that defendant and Monroy agreed to pay Avalos for

iving the package, even though it was seized. The fime and context of Zuniga's
observation of the weapons in Montoy’s apartment is also clear as to time and context.
The PSR relates that 2uniga saw a machine gun and three handguns in Monroy's
apartment following Monroy's arrest in June 1998. Monroy was amrested on June 15, 1998,
and Zuniga was arrested one day later on June 16, 1988. Thus, Zuniga must have seen
the weapons during the time between the arrests.

Defendant contends that he should not be included in the summary contained in
paragraph 56, contending that the assertions of the PSR do not support defendant's
inclusion. Paragraph 56 concludes that defendant was one of a group of individuals
responsible for the importation and distribution of large quantities of methamphetamine in
the State of Minnesots. The court finds that this statement is supported by a
preponderance of the evidence in this case. indeed, in convicting defendant on the
conspiracy count, the jury concluded that defendantwas involved indnig trafficking beyond
a reascnable doubt.

Defendant next objects to all of the assertions contained in paragraph 63 of the
PSR, whichis a s, y of his involvement in the instant offense. Specifically, defendant
objects to the statements conceming his participation in the conspiracy, his supervision of
others, his participation in thé seized packages of methamphetamine and both shipments
of this drug, his role in the offense, and his carrying of weapons. Defendant contends ai
of these statemertts are unsupported by any material known to him.

The court discusses defendant’s control and influence over Castillo. Barber, Tiarks
and others, and defendant's accountability for the seized packages and the first and
second shipments of drugs eisewhere. The court finds all these statements to be
accurate. As for the statement that defendant "was often seen carrying firearms during the
course of his drug trafficking activities,” the court finds that this statement should be
changed to reflect that defendant p d pens in connection with his drug
activities. Defendant objects to the sta ntin paragraph 64 that Castillo delivered drugs

4
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and money for defendant. Defendant contends that because Castillo is only responsible
for one delivery to Espino, he was logically directed by Monroy in that conduct and not by
defendant.

This argument, however, averiooks the substantial amount of record evidence
showing that defendant. controfled and influenced Castillo. Castillo accompanied
defendant to California in mid-May 1998 with Tiarks and Barber. Monroy had kicked
Castillo out of his house, and defendant assumed responsibility for Castille, See
Government Exhibit 129A, Monroy stated that Castilio was defendant’s gopher. See
Government Exhibit 1324,

On June 8, 1998, defendant sent the first load to Minnesota, and accompanied
Castillo back to Minnesota to distribute the drugs. When the drugs arrived on June 12,
1988, Castillo called a customer named Jose andlold Jose that he should page defendant.
See Government Exhibit 151A.

The evidence demonstrates that Castiio was supervised by bath Monroy and
defendant during the course of this drug conspiracy. Once Monroy lost interest in Castilio,
defendant took him under his wing. After Castilio left Minnesots for California with
defendant, defendant controlled and influenced him through the time they returmed to
Minnesota to distribute the first shipment of methamphetamine. The court therefore
concludes that a preponderance of the evidence supports the statement in paragraph 64
that Castillo delivered drugs for defendant.

Finally, in paragraph 65, defendant points to the contrast between Sonia Barber's
characterization as a minor participant and the defendant's characterization as a manager
as evidence of the mconsistency of the PSR in dealing with cooperating defendants and
those convicted after trial,

The evid: hi , der thatdefendant is more culpable than Barber,
Indeed, Barber was supervised by Monroy, Cura, and at times defendant himself.
Defendant had multiple sources of methamphetamine and his own customers. As will be
discussed more fully below, defendant was an organizer and leader of this conspiracy.

APPLICATION OF GUIDELINES TO FACTS

The court adopts the probation officer's conclusions as to the applicable guidelines
as to which no objections have been filed. Defendant asks that the court provide a basis
for attributing to him approximat ly 35 kilog; of methamphetamine. Defendart aiso
objects to the conclysion in paragraph 76 that he not be afforded credit for acceptance of
responsibility, to the conclusion in Paragraph 79 that he be given a two-level enhancement
for possession of a firearm and the conclusion in paragraph 81 that he be afforded athree-
level increase for his rale in the offense. The court resolves these objections as follows:

S
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1. Calculation of Base Offense Level

Defendant requests a calculaton of his base offense level. The PSR hoids
defendant responsible for atleast 35 kilograms of methamphetamine, with a corresponding
base offense lavel of 38. The court holds defendant responsible for the following drugs:
1) the 11.8 kilograms of methamphetamine seized from the three packages in April 1998;
2) the first shipment of methamphetamine totaling 6.8 kilograms; and 3) the 15.8 kilograms
of methamphetamine in the second shipment. This totals 34.4 kilograms.

The three packages seized by postal inspectors were similar in size, weight, and
appearancs, and each contained bundles of methamph Y pped in plastic and
grease. The packages were all sent from California to addresses associated with Monroy,
with whom defendant was working closely. Defendant admitted the package seized from
Maria Avalos belonged to him, and it is more likely than not that he was respansible for all
three packages. Even if Monroy or Cura was ultimately responsible forthe packages, their
actions were reasonably foreseeable to defendant, in that they were in furtherance of the
drug conspiracy. Defendant is therefore held responsible for the 11.8 kilograms seized
from the three packages.

Defendant is also held responsible for the 6.8 kilograms contained in the first
shipment of methamphetamine to Minnesota on June 8, 1958, and the second shipment
of 15.8 kilograms on June 16, 1998. As evidenced by the wiretap communications,
defendant sent the first load to Monroy from California and then flew to Minnesota to
distribute it. Defendant also had Nano load the second shipment into Tiarks's truck for
Tiarks 1o drive back to Minnesota from Califoria, Tiarks was to await word from defendant
about what to do once Tiarks amrived in the Twin Cities. It was not cnly reasonably
foreseeable to defendant that Nano sent Tiarks to Minnesota with the methamphetamine,
but defendant had actual knowledge of the trip. Government Exhibits 125A, 126A, 129A,
132A, 133A, 146A, 148A, 151A-155A, and 157A provide details regarding defendant's
participation in arranging the two shipments,

It should also be noted that while defendant is ble for 34.4 kil of
phetamine, under the S ing Guidelines only 15 kilog isr y to
reach offense level 38, an amount far exceeded in this case.

2. No Reduction for Acceptance of Responsibliity

Defendant maintains that the statement in paragraph 76 that he denied any
involvement in the offense is wrong. Defendant maintains that he clearly admitted his
invol it in the conspi during his presentence interview.

During the evidentiary hearing heid on June 18, 1999, defendant denied selling and
distributing drugs in Minnesota and denied amanging for Ioads of methamphetamine 1o

6




277

come to Minnesota, See Transcript at 14. This denial, when combined with the fact that
defendant putthe government to its burden of proof attrial, leads 1o the resuft that no credit
for acceptance of responsibility will be afforded defendant.

3. Enh for P jon of Firearm

Defendant maintains thatthe statementin paragraph 78 that defendant “was known
to have possessed firearms throughout the conspiracy” and the camesponding 2-ievel
enhancementfor possession of a handgun is not warranted because no specific facts tying
him to any weapons exist.

A two-level increase in the offense level is called for by § 2D1.1(b)(1) of the
Guidelines if a dangefous wespon was possessed during the course of the drug
conspiracy. This enh tis applicable f the government proves by a prepanderance
of the evidence that a weapon was used by defendant or co-conspirators to further the
drug conspiracy and the possession was reasonably foreseeable to defendant. US v,
Tauil-Hernandez, 88 F.3d 576. 579 (8th Cir. 1996). The crucial inquiry is whether ™it is not
dlearly improbable that the weapon had a nexus with the criminal activity.” id. at 560
(quoting LL.S. v. Richmond, 37 F.3d 418, 418 (8th Cir. 1994), cert. denied, 115S. CL 1183
(1995)). In a conspiracy case such as this, a sufficient nexus is established if "the weapon
was found in the same location whera drugs or drug paraphemalia were stored, or where
part of the conspiracy took place.” ld. (quoting LS. v. Payne, 81 F.3d 759, 763 (8th Cir.
1996)).

In this case, a great deal of evidence was introduced at tdal tying defendant to
multiple firearms used during the course of this drug conspiracy. The court will review
some of that evidence. Diane Zuniga testified that after autharities seized the package of
drugs from Maria Avalos on May 1, 1998, defendant was one of several people atMonroy’s
housa on Concordia Avenue who was getting drug money and weapons ready to goin light
of the seizure. Part of the drug conspiracy took place at Monwoy's home, as drug money
was stored there. This evidence alone establishes that either defendant himself or his co-
conspirators p d pons in furth ofthe conspiracy. and that defendant was
presert and had actual tedge of the p of X

P

There is, however, further evidence supporting the enhancement. Defendant was
involved in planning and implementing a drug-related trip to California in mid-May. The
purpose of the trip was to transport drug money to California and pick up a large quantity
of drugs. Sonia Barber testified that after she dropped Cura off at the Denver airpont, she
was instructed to retum to the airport to pick up a gun that Cura told her defendant had put
in his sute: When defendant's truck later broke down in Utah, defendant and Castillo
took everything out of the broken truck and into Tiarks's truck, including the gun and the
drug money.
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Barber. Defendant objects that these assertions are unsupported by any material known
to the defense and are contradicted by other portions of the PSR. Defendant contends he
had no supervisory authorfity over these individuals and that no upward adjustment is
warranted on this basis.

Guideline Section 3B81.1 provides that "f the defendant was an organizer of leader
of a criminal activity that involved five or more participants orwas otherwise extensive,” the
offense level should be increased by four levels. A 3-evel enhancement is warranted if
a8 defendant is a “manager or supervisor,” but not an "organizer or leader.” Application
Note 4 {o Guideline Section 381.1 provides some factors the court should consider when
determining whethera 3ors Iavel enhancemem is appropriate. Factors the court shouid
considerinclude the of L authonty the nature of part:cupatron inthe
commission of the offense, the recrui of the ¢ d right to a larger
share of the fruits of the crime, the degree of participation in planning or organizing the
offense, the nature and scope of the illegal activity, and the degree of control and authority
exercised over others. The Eighth Circuit has held that a four-level enhancement applies
to & defendant who empioys or otherwise arranges for intermediaries to sell his drugs.
U.S. v. Miller, 91 F.3d 1160, 1163 (8th Cir. 1996). Defendant must control or influence
others. Id. at 1163-84. The Eighth Circuit has broadly interpreted the terms “leader” and
'ovgamzer' and the Guidelines require only thatdefendant organized or led one participant
to trigger the four-level enhancement. U.S. v, McCullen, 86 F.3d 135, 138 (8th Cir. 1996).

The evidence received at trial shows that defendant was more than a manager or
supervisor. Defendant was an organizer and leader of a drug ring that imported large
quantities of methamphetamine from Califomia to Minnesota. The svidence demonstrates
that he not only controfled and influenced Castillo, Tiarks, and Barber, but also Zuniga.
Avalos, and others as well,

First, the drugs seized from Avalos on May 1, 1998, beionged to defendant. who
passed on a threat to have Avalos and others killed if they couldn't show that they did not
steal the drugs which were seized. Shortly after Avalos gave defendant the search warrant
papers, defendant went to Barber's residence and told her to hold on to them.

Tiarks testified that after Cura was arrested in Denver defendant took over.
Defendant used Tiarks's cell phone to find out what happened to Cura, and told Tiarks and
Barber that he would take care of things until they found out what to do. Defendant told
Tiarks and Barber where to go and stay and how the plans would change. Tiarks further
testified that he and Barber did whatever defendant told them to do once they reached
Calfomia. Defendant aiso controlied and influenced Castillo on this trip, as previously
detailed.

Once Monroy was arrested, defendant took controt in Minnesota. Zuniga testified
that she had to contact defendant to get him to take the drugs and weapons out of
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Monroy's house. Defendant toid Barber to wait for Tiarks to arrive with the second
shipment, and to call him when Tiarks arived. Tiarks testified that if he had reached the
Twin Cities with the methamphetamine in his truck, he was going to wait for direction from
defendant because M y had been ted. .

Because defandant contolled and influenced these people, a four levet
enhancement is warranted, despite the recommandation in the PSR that a thres-level
enhancement be given. Such an increase is not a viofation of defendant's due process
fights and Is allowed by applicable Eighth Circuit precedent. See U.S. v. Milton, 153 F.3d
891, 897 (8th Cir. 1998); LS, v. Adipietro, 983 F.2d 1468, 1473-74 (8th Cir. 1993).

Defendant has moved for a d d departure pt, 1t to Sentencing Guideline
§ 5K2.0. Under this Guideline and 18 U.S.C. § 3553(b) the sentencing court may impose
a sentence outside the range established by the applicable guidelines, if the court finds
that there exists a mitigating circumstance of a kind, or to a degree, not adequately taken
into consideration by the Sentencing Commission in formutating the guidelines that should
resuit in a sentence different from that described. The Sentencing Commission has
provided certain potential mitigating factors in. the Guidelines and either forbids,
discourages, or encourages their consideration. See Koon v. 1J.S., 116 S. Ct. 2035, 2044-
45 (1996).

Defendant's motion is based on a number of factors, including his lack of any
significant criminality, his reported diabetes, his actual role in the overall conspiracy, the
oxtent to which he acted out of fear and duress, his limited education and lack of “cultural
knowledge,® and the otherwise inequitable sentences being given to others similarly
situated in this case but for their cooperation with law enforcement officers.

The court has considered all of these arguments proffered by defendant, but finds
that a downward departure is not warranted in this case. Defendants lack of a eriminal
history is aiready taken into by the Sentencing Table, and his sentence is based
on his having a criminal history category of I. Defendant's reported diabetes is not a
relevant facter in this case. Seg Guideline Section 5H1.4. Defendant's role has been
extensively discussed today, and as one of the most culpable defendants in this case
defendant clearly does not deserve a downward departure on this basis. Thers is no
evidence that defendant, in committing the instant offense, was acting out of fear or
duress. indeed, the evidence shows just the contrary, that defendant instilled fear in
others. Education and cultural knowledge are not rel t. See Guideline Section SH1.2
and 5H1.10. As for defendant's inequity argument, it is clear to the court that none of the
defendants who cooperated with the government were similarly situated 1o defendant, and
therefore do not deserve the same sentence imposed today. After considering the facts
specific to this case, the court concludes that nothing removes this case from the
"heartiand” of similar offenses. No downward departure will be given.

10
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STATEMENT OF REASONS FOR SENTENCE IMPOSED

The court finds that a santencs of iife imprisonment is appropriate in this case. in
imposing this senence, the court has considered the nature ang circumstances of the
offense and the history and characteristics of the defendant, Among other factors, the
court has taken into account the massive quantity of drugs invoived and defendant's rofe
as one of the leaders and organizers of this drug eonspiracy. Itis the court’s belief that the
sentence imposed reflects the sericusness of the offense, promotes respect for the law,
provides just punishment, affords adequate deterrence o criminal conduct and protects
the public from further crimes of the defendant.

11
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. UNITED STATES DISTRICT COURT

District of Minnesota
UNITED STATES OF AMFRICA JUDGMENT IN A CRIMINAL. CASE
[P Ot ool (o & Ao orecaioer L. L]
| v. Case Nursher: 93-137(3)(DED/ATE)
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HE DEFENDANT:
© pleadad guilty to couma) -

pleaded nolo aantendere to count(s) ‘which (was} (wers) sccepted by the court.
3] was foond goilry af soark | af the Second Superseding Indictment after 2 plos of not guiky.

Date OFnse

Ttin k& Section Natere of Offencs _Conchuded Conat Knmber(s)
1 USC 84a, Baifax1) Conspirarcy i Distribute gnd Fossess With DE16/98 1
ad [PXTHAY Intent to Distribuste Methamphetamine
ncdﬁdmhwmcadumuﬁddinmzwv of this jud The et d
arseint & the Sepabcing Refons Ast of 1984,
The defendmt has boen fotead 5ot gaihy on couns(s) ‘-'T]g:@"[ @1
Counr(s) (is)are) dinmizeed on the motion of the Lnitad Stares, e wL b

nmmmmnmmmuwmmnmymmw States Aroroey for this districr within
:mofuymdmmmmmﬁnmmﬂmmmmmmmﬂmﬂm
mpased by thix judgment are fully pd.
Oefendant Infamation: 2
Saz. Sec. No.: i

Date of Birts.: NI
USM No.: S

Tudge David 8. Doty, United States Distriet Judge ﬁ
Residenre A S 14,199
Do

L ]
Mailing Aderigy; e dimwu gom eridnes e

Fied_ N 1S &5

Fruncis E Dwgal, Clerk
Jodgroens Enrd

E}l Iy ATy ”
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iefmdant. JUAN VILLANUEVA MONROY
“ase Number: 98-1373WDSIVATE)

Judgment—Page 2 of 7

IMPRISONMENT
The defendant is hereby commitiod to the casiody of the United States Bureau of Posons 1o be imprisensd
or & total term oft
Lifs Imprisomment,

x} The Court mukey the follewing recormrmendstinm ¢ tha Bursmm af Prisone:

Iearmerstion in a Seflity in the Los Angeles Califorzia area.
Defendant be affordad review under 12 U.S.C_ Section | 400,

x] The defendant is semanded to the custody of the United States Marahal,

] The defemdunt shal] surrender ter the Untited States Marshal for this district:
Qa :
{] #2 notified by the Ubited States Marshal.
3 The defendan shall marrender for scevice of at the institurion designated by the Burcan of Prisons:
0 befor=200pmen.,
[} 25 notificd by the United States Mamshal.
[) = natified try the .5, Pretcinl Services Offce.
) RETURN
“have evecuted this judpment as fillows:
Defendemt debivered on o
a with 1 eeytified copy of this judgmegr
United Yeates Marshal
By
Dreputy U.S. Marshal
+ mup sopy tn aderr’s)
f the recend i Ty caody
el 19
TmcuE Dowl, Clerk

L
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.m TJUAN YILLANUEVA MONROY Tudgenemt—Page 3 of 7
‘a5t Number: 58-1370XDSIVATR)

SUPERVISED RELEASY
‘pon releass froen imprisomment, the: de fondant shail be oa supeTvised release for 3 tom of 5 yesmy.
te deftndant aball repart tn the probation office in the district t which the defendant is releasedd within 77 bows of
Hease fom the cwrtody of tw: Burera of Prisons.

be defendant thali not commit mother federal, niate, ar local crime,
ha dafendant shall not illegally possess 2 controlled substancs,

‘or offenses d om or qfter September 13, 1994;

The defendaon shall refrain from any unjzeful wse of  controled substance. The defendanr shali sybmit o
aedngmwnhin1Sdi.yaermlmtﬁmimptisummmuimtmmﬁ:h;mwmm,a&mdby
& swehation officer.

The abrve crug iasting tondition is suspended fused on the zourt's d ingtion that the defendant poses 3
low sigk of fiturs sibstanze abuse. (Chesk, if applicable)

1 Thed:rmdmshunulpeuuuﬁrmuhﬁnedialsus.c.ﬁBZI.IChe:k. if applicable.)

If this jadgroent i 1 fine or @ resttution obligas it shal be 3 condition of stpervised relesss that
edeﬁudmmnymﬁmmmﬁbﬁmmmmupddumecumdmmﬂsmvisd
iease in d with the Schadule of Fay set Buth m the Criminal Monctary Penaltics shect of this
dgment

The defesdiat shall cemply with the standard candiious that have heen adopted by Wi court (set forth
low). The defiendanr shall alsn comply with the additioral cond;tions on the atached papge.

STANDARP CONDITIONS OF SUPERVISION

NMM“MMWM& withous peruion el court or probation officer;
hmmwumwﬂ:d&:ﬂdﬂl wmsL o vuthful and semplete writtn repon within shie lirse fve: duys of
BNy

.
thr defesdant Wl mere-wr truthfully all imqultic by the prabution efficey and follow the instruztions of the prohagion o
mmmﬂwﬁl-hm el mct other fundly reponsthilives:

&Mmmmwnmhwmuumwmmmwmmm ming, or sher

hﬂﬁ::];nm the probusicn aficey
aotify the prol 10 dwyx priet to vy change i meidees or oymcse;
the dofendian aball refain from exzessive e ol akeshol: =

Gt Setindaret ghall B0t reqient places where contralld Subsapcoy e iWegally kold, used, digtributed, or ademnistored;
hmmeﬂqmwhﬂmm.M:hnmmnmm-ymmmdoh
Mmmmﬁnhb-hhm«&q
hMMM-M-Muﬁmlhubﬂumiﬁalmnuhnhmmhhupmmmﬂndmu(nr
wﬂh%ﬁ:—m‘mnﬂ-fﬂlﬁuﬁ

hmmmn-pmmnummmm ol baing srerted or questioned by 1 Ve eafarcerent office;
V-MMnumi-lnthmumhbmwumﬁﬂwaf:]wﬂmwmuh_

ax mwmm:m:«.m defendam thall sabily chird paries af rigk et may e st sasinned by the defonden's crimina
teeord ar porwaral bieoey n dincamiriates, med shill pomis the probancs offizer m Mk tuch ot fizatiany and T cmim e
dl‘h‘maqk-ara with ieh natif casion coquiremm,
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Defendar; JUAN VELLANUEVA MONROY ’ Tadgiment-Page 4 of 7
Case Number: 98-137(3XDSIVAJHE)
SPECIAL CONDITIONS OF SUFERVISION
The defndit lball refinin fovm ponirrsing 2 firram, destracive devict, of othet dangeroin wespoms.
The defopdant dhall undesge bumdesery drap Raticg o st favth by 16 V3. § 3563(x) and § 35M3(d).
The desoadant shart with the rules sad repulesinn of thy brmmipratien. tod Natorafisatio Scrvice (INS) aid, if depart=d From this

cuTery, mither <t iorvalammily, wex reamtic the Cmited Stmize ilegally. Fpon aay recutry 1 the Unised Stat=s duzing tr perind of
couTtecudered superTirion, ta daterctont il sepert 1s the 1ezrest 1 5. Predation OfEce withis 72 haars,
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Deferdant: JUAN VILLANUBEYA MONROY Judgmeni—) Sof 7
Case Number: S8-137(3HDSIVATE) Tage S o

- CRIMINAL MONETARY PENALTIES

e . i e N . harduf,

R:ﬂd:s{mshupuy following total Snencial penaltis in with the of pay s=t Farth on

Agcostreng Fioe Rextitotion

Tutaks; 51
] Hwﬁubhmﬁnﬁmmwmmpmmphw:.m....,.s
FINE

mmmmwﬁorMmewmmmwm.
The defendant shall pay in mmmyinafmemsz.é'o&nﬂm the S is paid in foll fore the fiftemnth day
afler the Qb of | pumaat to 18 U.S.C. §3612(F). All of the i the Sheet 5, Part B, may be
Fubject s penuties for Gl 08 delinguchay parsven 1 oo O s FEY SR o¥ons on B By
[ The court detrmined that the defindant does not hive the ability ta pay interest and it is spdered that:

n The irterest requirement is waived.

0 The interest requiremnens is modified as follows:

RESTITUTION

Eﬂmdwggmﬁmmmildcﬁd.m&. An Amended Jodgment in 3 Criminal Case will be sntered after
[ The defendnnt shat! make resmtut © the fisllkraring payees in he amounts listed below,

{ftho defendent cnakes & partial gayment, each payes shall receive 13 prepartional p anless
specified atherarise in the pricnity OT pErTeniage payment eohimn belawr. ’ i
* Tatal TFrriority Ort
Name of Paver Amsisteiler  Refamite Bamentaze of Payment
Tenala:

[] The conrt determined that the defimdant does not have the ability 10 pay intersst mnd it is srdered that
a The mterest raquisement is waived.
h! Thx imectest roquirement ia modiSied as follows:

Pryments are ta be made ta the Clark, 1.8 District Conxr, for dbursement to e vietim.

** Findines for the total amoant of fosxes under Chapters 1094, 110, 1104, 20d 113A of Title 13 fur offenses
camoxined om o after Scpremaner 13, 1384 bat pafors Ao aoms) 1O 1194,
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VILLANUEVA MONROY Judszment—P ?
&uﬁ\unhur B-137(3(DEDVATE) see 6 of
SCHEDULE OF FAYMENTS
Paymes sh{]s)be mhu‘lg’m: following order: (1) assesument, (2) restitution; (3) fine principal; (4) cost of

Paymest of the total fine and other crimina! monerary penaltiag gl be due ax follows:
A [x] o full immediately; or
B [Ilimmadilmly,h!.mudn:{inumduewiﬁc,n,ogs);w
€ [Jootiarerthan ; or
D (i nytallmeyts w enmmdaynﬂn'mdnenfthsmdmln
m ommmlﬁ% Mngmmg establish & payment mhambm oﬁﬁu’ M
B ()i installooents of $ over 2 perind of year(s) to comience days after the date of this judgmyens:

m&dm will reveive credit far all payments praviously made toward ny erifninal moacrary pensltic
imp

Spesial invtructions regarding the pryment of criminal moactary peaaities:
(0 Joint and Several

13 The defendat shall pay the costy of presecution.
(1 The defensdant shall pary the following courn confs):

J mkhdmmmmmmsmmmmmymumwusm:

Unlexs the comrt has exprems udrmia&mse l'pifcw instructions dbo: :udm:utmpumapedod
f of d enalties th, dusdminﬁrhep;:'ud ;s ment. All eriminal

gﬂqw&mhum umu&mmc« and cent to e Unied States Districe
anzial Department, 308 Sonth 4th § treet, Minnespolis, Minneaoty 5541%.
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SR ooy Pt
STATEMENT OF KEASONS
0 Themutdnptsth:ﬁmnlﬁadhmmdgujdelimqpﬁnﬁmhﬂupmmm
OR
[x]m‘wmfdnp&msﬁ:uﬁﬁndiwand tdeli cation in the CepRT excapt (soc amachmeny if

Ser attachiment
Guidellne Hange Determined by the Coart:
Toral Offener Level; 44,
Crimainal History Caregory: 1.
Epritonment Range: Life Impriscoment.
Supervised Release Range: 5 yeam
Fine Range: $25,000 to 54,000,000
[¥] Fine waives] or below the guidatine RnZE because of imability to pay.
Toral Amount of Restitution: §

£ th
Elr.;‘:":::!" F ertmon or v o 24 rsomeuion ot o o 103 o altng, o

{ For offenees committed om ar after § ber 13, 1954 but bafore &wd!l » 1956 that mequire the tota]
ot flwstobemad,pm mﬂs 1o 11 ETitle 18, restittion i
:.ﬁadgemgm sin:uu— ef the ’A’ m, 3&1-1!:-“ ] gt

Payment of
acder, it do not allow fr the of | of u rest]
festingtion ::J’ e ! E"PF“ u:ywmm:pmlm & restitution order iy

DPnﬁa!mﬁam!smdadﬁruﬂnlbmngmn(s).

] The sertescs is within the sui range does ot exceed 24 meonths, and the ot finds 0o resson
bdapm&mn& aentepee cal) ad!ur‘uyapph:lhmuf&e@:i&?finu. . -
OR

] &m&;mm&.&wm St ramgz excerds 24 months, amd e stame iz impozed for the
The masstve amount of drups invalved and defendant’s rola a5 one of the leaders and ecgamizent of this drug
cansprrmey.

aR
The ecttencs depats fom the guidsiime rnge

[ upon motiex: of the government, as a tewult of defendant's rubstantial assistanee.
[1 for tw following reacon(s):
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DEFENDANT: JUAN VILLANUEVA
CRIMINAL NO.; S-137[DSDIALR)

FINDINGS OF FACT

1. Possession of Fawarms

Defendant objacts fo Sonia Barbers ratirence in paragraph 51 to his alleger sajg
of an M-16 rifle 1o an unirdicted cocanspirator, te the statement in Paragraph 52 that
Stephen Tiarks saw defendant ATy fireamis during the course of kis drug dealing, and

these qune,

The testimony at trial did not touch Upon defendant galling an M-15 rifle to an
umindicted cocnspirator s detaileq in Paragraph 51, and this statement shauld therefore
be struck from the repot. The statements in peragraphs 52 and 58, hawsver, ware
Supported by testimony offensd at irfal, Co~defandant Tisrks testifiad that most of the ima
Tiarks saw defondant during the course of the congpiracy, defendant poxsessad g gun.
Bath Diare Zuniga and Sonia Barter testiied that the night of defendant’s amest thare
Weha weapans at his apariment. The testimony of Tharks, Zumiga, shd Barber was given
under cath and was subject to lengthy CroSs.-examination, and the court finds it is
sufficlently rellable. The court therefore over-nites defendant's chiectians 1o the
statements in paragraphs 52, $5. and 82 of the report.

Z Drug Quantity

Befendant generally objsets to thase Paragraphs of the background and summary
seclions of the presentence investigation report that aftribute to hi}n 55 kilograms of
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The court has reviewed the background and surmmary sections of the presentence
investigation repert, and finds the infarmation presented therein to be consistent with the
evidence raceived atfrial. The report tleardy documents each instance the defandant wax
voived in the distribution of 3 particular quantity of methamphetamine, and itis clear frem
theevidence prasanted at tizl that he Is accountable for approximsiely 55 kilograms of the

sacond shipment of methamphetamine, tetaling 22.7 kiiograms, Defendant shoul also
ba table for the package sent to Maria Avaios and the packages sent from
Curatothe apartmentbuilding of Artyro Bahena, defendant's biggest . Defendant
also distribuied at least nine pounds of methamphetamine to “Sony.” Barber, Tlarks, and
Zuniga testiffed that they recsived packages of drugs for defendant,

While defendant chalienges the wirelap and cuaperating winess testimony, such
evidence was presented at rrial and must have been refied an by the jury in ratuming its
guitty verdict The conclusion in faragraph 74 thai defendart Is responsible for at least
55 kilograms of methamphetamire is therefore accurata. R must alsa be noted that only
15 kilograrms is required to Place defendant at base offense level 38, an amount that is far
Exceaded in this case.

APPLICATION OF GLIDELINES TO FACTS

The court adopts the probation officer's conclusions as to the applicable guidefines
as ta which no objections have been flieg, Defendant does object to the canclusion in

the conclysion in paragraph 77 that he be afforded a four-level increase for his rale in the
offense. Tha court resoives these abjections as follows:

1. Enhancement for Possession of Firearm
a Defendant's Contention

b, Court's Resoiution

A twodeve! increase in the offense level is called for by § 2D1.1(b)1) of the
Guidelines if a da 9 pON was po d during the course of the drug
conspimcy. Tiarks lestifiad that he saw defendant in possession of guns on many

2
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nczasions, both at Sonia Barber's msiderce and at defendants own residenco, Barber
aiso testifed that defendant kot a firearr at his house, Both of thesga msidencas wears
used during the cowse of the conspivacy b store druge. drug money, and drug
paraphemalta. Indeed, the testimony provided by Tiarks and Barber established that
defendant used his ratidence b receive, stors, and package drugs.

Barber and Zuniga both testified that the night defendant was amestd thers ware
drugs and guns at defendant's residence. Barber alse testifled that defendant used hor
hama for drug transactions with 3 custamer named “Sony." and that "Seny” paid defendant
for drugs with guns. The Eighth Circyit hae hekd that exchanging guns for diugs is
sufficient ta establish & neus for 4 two-level increase under §201.1(0)(1). Sam LS v,
Fogery, 150 F .34 851, 858 (3th CIr. 1898). .

The evidence at trial demonstrated that defendant possessed weapons In
associgtion with his drug dealing on other senasions as wall. Diane Zuriga testiffad that
after palice seized the drugs al Maria Avaios's house in May 1998, fafandant and othwers
were atdefendant's maidence on Concardia, they had guns, and were distribuyting the dug
money that had been stored in cne of dafendants chidren's upstairs bedrooms.

" On othar ocrasions, tstimany revealed that dafendant's co-cor pi [ d
gurg in furtherance of their dryg duaiing, and that this possession was reasonably
foressenile to defendant, given thatdefendam had seen thom with guns and drug money
in the past.

A preponderance of the svidance clearly supparts the conclusion that defendant
possessed 2 waapan dufing the caurse of e conspiracy, and the weapon had & nexus
with his criminal dnug activities. A two-lavel enhancement i therefore claatly wamanted.

2 Adiustment fisr Role in the Offanss
& Defondants Contention

Defendant cortends thata furdevel increase under Guideling Sectian 3B1.1{a}ls
natwarranted. He maintains that co-defendant Vitanueva exsreised sale cecisinnmaking
authorily from Califomia, and thet co-defendant Prieto orchestrated the final two shipmers
fmm Cafiformia to Minneseta. He cortends that others wore responsibie for recruiting
members of the canspiracy and that thess ie na avidence he made any moaey from his
aMeged drug dealing.

b Cour's Resolution

Guideline Section 381.1 provides that "if the defandant was an organizer or lemder
of 3 criminal setivity that imvalved five o mere participants or was ctherwise axtensive, " the

3




201

affense Javel shouki be Increased by four levels. A X-level enhancemant is warranted if
a d!fendlm_il a "manager or supesvisor.” bit net an “organizer of leader,” Application

determining whether 23 or 4 leve! snhancement in appmpriate. Facters tha court shauld
consider include hemmﬁuddedshnmakhgamomy,m nature of participetion n the
cammission of the cffense, the merutment of #ccamplices, the claimed ngnt to 2 larger
share of the fruits of the crime, the degree of participation In planning or organizing the
offanse, the natyre and smope ofthe Nega! acthvity, and the degree of control 3nd authority
exercived aver others. The Eighty Circult has heid that a four-level erhascement applies
ts a defendant wha employs or ctherwise amanges for intarrrediaries to se his drigs.
WS, v Milar, 91 F.3d 1160, 1163 (Bth Cir. 1996). Defendant must control or infuence
cthers, Id. at 1163-64.

OEFENDANT'S DOWNWARD MOTION

The avidence recaived at triai shows that defendam was mare than a manager or
Supeivisor. Defendard was an organizer 2nd jeader of 4 drug ring that impontad large
Quantiies of methamphetamine from Cakfamia to Minnesota. Dafendant supplod crugs

Sonia Barber, Staphan Tiarks, Artum Banana, Diane Zuniga, Martina 2uniga, and Edward
Castillo, and made a great deal of maney. A falr-evel ingeasa is herefare watranted,

Defendant has moved for 2 dewmward departura pursuart to Sentencing Guideline
§ SKZ.0. Under this Guidsllne and 18 U.$.G, § 3553(b) the sentencing coun may impose
a sentence autside the range established by the appiicable guidelines, if the court finds
that thars exists a mibigating citcumstance of g kind, or ta @ degree. not adequatety taken
Inta cansideration by the Sentencing Commission in forwulating the guidelines that should

provided cerfain potential rritigating facters in the Guidefines and aither fothids,
discourages, arancourages their consideration. See Kosny, US_ 116 S, Ct 2035, 2044
45 (1598)

tumed 10 Mexico to liva with their biclagical mother; hewaver, because the mother is
umable tn firancialty support the boys thairliving conditions are, in the defendant's words,
‘desperate.” Defendant glsa Maintains that & downward departure is warranted from a life
sentence bocause such a sentence wauld mean defendant i unlikely to ever see his boys
again, 25 they will be unabie 16 sbiin g vigitar's visa to visit their father in prison. Fimalty,
deferdant contends that his status as 5 deportable alien results in unusus! ar excaptional
hardship in his ennditions of eenfnement,
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The court has considered ak of these arguments proflared by defendant, but finds
that a downward daparture it hot warrantad in this case, While the court empathizes with
defendant's farnily, the hardship imp by def; W's ir i% e different than
the difficulty experienced by many families when the peimary wage samer is incarcemted,
See Guideling Secticn SHT 6 ["Farily fies and responsibilities and commmunity ties are hot
ordinariy el t in ing a semtenca should be outside the applicakia
guidefing range.”). White defandant's boys have been forced to retum o Mexico, this is
hot a baaia for 3 departure becguss, as Ilegal aliens, the bays were never tegitimatety in
this couitry 1o bagin with. As for tha fact thet defendant mey rever sae his song again due
fa the difficulties inherent in visitng their father In Prison in the United States, the court
disagrees with defandar: when he arguaes that he “deserves” a sentance that will allow him
1o sae his zans again. Defendant was a leader of ona of the larpest drug conspiracies in
this state’s higtery, Defendant supplisd drugs 1o gthers for distribution and directed the
activitiea af tus other panic in the i After considering the facts
specific to this cise, the mourl condudes that noth fig removes this case from the
"heartiand” of sirmilar offenses.
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A58 (Rev. 196) Shoet | - Tudgment in u Criminal Casc

UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA
UNITED STATES OF AMERICA JUDGMENT IN A CRIMINAL CASE
(FmOﬂmmCmniMOnmAMNmmhr 1, 1987
v, Case Number: 98-1 37(6XDSD/AIB)
ARTURO BAHENA Kevin M. O'Brien
Name of Defendant Drfendunt's Atwmay

THE DEFENDANT:
{x]  pleaded guilty to count 1 of the Second Superseding Indictment,

] pleaded nolo contendere to count(s) which (was) (were) accepted by the court,
f] was found guilty on count(s) after a plea of not guilty.

Date Offense

Title & Section Nature of Offense Concluded Count Number(s)
2] USC 846, 841(a)(1) Conspiracy to Distribute and Possess With 06/16/98 1
and (b)(1)(A) Intent to Distribute Methamphetamine

The defendant is sentenced as provided in pages 2 through 7 of this jud The is i d

pursuant to the Sentencing Reform Act of 1984,

{1 The defendant has been found not guilty on count(s)
0 Count(s) (is)(are) dismissed on the mation of the United States,

IT IS FURTHER ORDERED that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence or mailing address until all fines, restitution, costs, and special assessments
imposed by this judgment are fully paid,

Defendant Information: a: 2§ 1999

Soc. Sec. No.: MR A 2 eyl 2
Date of Birth.: <N Judge David S. Do ited !axes District e
USMNo.: s idge Devid 3. Doty, T it g
Residence Address: Ma Bate 2

-

SR

Mailing Addrass: i difforent from residence address) Filed_ MAY 2 6 1999

Francis E. Dosal, Clerk
Judgment Entd,
Deputy Clerk

(Lt

1/
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29 249 % (899) St 2 imprisonment -
Defendant: ARTURO BAHENA

Judgment--Page 2 of 7
Case Number: 98-137(6)(DSD/ATB)
IMPRISONMENT
The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned
for a total term of:
320 months,
fx] The Count makes the following recommendations to the Bureau of Prisons:

Incarceration in a facility close to defendant's wife Maria Angelica Mendez-Perez, Cr. No. 98-137(8)
and sister Karina Bahens, Cr. No. 98-137(9)

{x] The defendant is r ded to the dy of the United States Marshal,
0 The defendant shall surrender to the United States Marshal for this district:
[Jat

[J 28 notified by the United States Marshal.

[ The defendant shall surrender for service of. sentence at the institution designated by the Bureau of Prisons:
[} before 2:00 p.m. on .
[] as notified by the United States Marshal.
[1 as notified by the US. Pretrial Services Office.
RETURN

I have executed this judgment as follows:

Decfendant delivered on to
at with a certified copy of this judgment,

United States Marshal

By

Deputy U.S. Marshal

A true copy in sheet{s)
A the record in my custody.
Certified .18
rancis E. Dosal, Clerk
Yoo
Deputy Clerk
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2y a3 B ave: ches o

Defendant: ARTURO BAHENA Judgment--Page 3 of 7
Case Number: 98-137(6)(DSD/AJB) FenTae 3

SUPERVISED RELEASE
Upon release from imprisonment, the defendant shall be on supervised release for a term of S years.
The defendant shall report to the probation office in the district to which the defendant is released within 72 hours of
release from the custody of the Bureau of Prisons.

The defendant shall not comumit another federal, state, or local crime.
The defendant shel] not iliegally P a tled subst;

For offenses committed on or after September 13, 1994:

The defendant shall refrain from any un! | use of a lled subst The defendant shall submit to

one drug test within 15 days of release from imprisonment and at least two periodic drug tests thereafter, as directed by
the probation officer.

{] The above drug testing condition is suspended based on the court's determination that the defendant poses a
tow risk of future substance abuse. (Check, if applicable.)

[x] The defendant shall not possess a firearm as defined in 18 U.S.C. § 921. (Check, if applicable.)

If this judgment imp a fine or a restitution obligation, it shall be 2 condition of supervised release that
the defendant pay any such fine or restitution that remains unpaid at the commencement of the term of supexvised
release in d. with the Schedule of P set forth in the Criminal Monetary Penalties sheet of this
Jjudgment,

The defendant shall comply with the standard conditions that have been adopted by this court (set forth
below). The defendant shall also comply with the additional conditions on the attached page.

STANDARD CONDITIONS OF SUPERVISION

1) the defendant shall not leave the judicial district without penmission of the court o probation officer,

Bl the defendant shall report to the probation officer and shall subrit a truthful and complete written report within the first five days of each mondh;

3) the defendant shall answer truthfully all inquiries by the probation officer and follow the instructions of the probation officer;

4 the defendant chall support his of her depandents and meet other family responsibilities;

» W defendant shalt work regulariy at a lawful occupation unless excused by the probation afficer for schooling, training, or other accepuble reasons:

8) the defondant shall notify the probation officer 10 days prior 1o any change in residence or employment;

b the defendant shall refrain from excessive use of alcohal;

) the defendant shall not frequent pleces where controlled substances are illegally sold, used, distributcd, or administercd,

9 the defendant shll not associate with any persons engaged in criminal activity, and shall not associste with any person convicted of 3 felony unless gramed
Peftmission 1o do 3o by the prabaton officer:

10) the defendant shall permit a probation officer to visit him or her st any cime at home or elsewhere and shall permit confiscation of any contraband observed in
plain view of the probation officer;

) the defendant shall aotify the probation officer within scventy-two hours of being anested or questioned by & 1aw cnforcement officer;

12) the defendant shall ot enter into any sgreemént 1 act 2 an informer or & special agent of s law enforccment agency without the permission of the court,

i) as directed by the probation officcr, the defendant shall notify third parties of risk that may be occasioned by the defendant’s criminal rocord or persona! history
oF charcteristics, and shall pexmit the probation officer to make such noti and to confitm the i with such notificati

requiremen,
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AQ 245 B (4206) Sheet § Part A - Criminal Mopewry Penalties

Defendant: ARTURO BAHENA

Case Number: 98-137(6)(DSD/ATB) Judgment--Page § of 7
CRIMINAL MONETARY PENALTIES
The defendant shall pay the following total § ial Ities i d i hed
Sheet . Port By pay g to! p in with the of pay set forth on
Agsessment Eine Restitution
Totals: $100.00
[} If applicable, restitution amount ordered pursuant to plea agreement ., . ... .. .. s
FINE
The above fine includes costs of i ion and/or supervision in the amount of §.

The defendant shall pay interest on any fine of more than $2,500, unless the fine is paid in full before the fifteenth day
after the date of judgment, pursuant to 18 U.S.C. § 3612 (). All of the pag'mem options on the Sheet 5, Part B, may be
subject to penalfies for default and delinquency pursuant to 18 U.S.C § 3612 (2).
{] The court determined that the defendant does not have the ability to pay interest and it is ordered that:

0 The interest requiremnent is waived.

0 The interest requirement is modified as follows:

RESTITUTION

[} The determination of restitution is deferred, until . An Amended Judgment in a Criminal Case will be entered after
such determination.

[] The defendant shall make restitution to the following payees in the amounts listed below.

If the defendant makes 2 partial gaymcnt, each payce shall receive an approximately proportional payment unless
specified otherwise in the priority order or percentage payment column below.

* Total ‘Amount of Priority Order or
Name of Pavee Am of Lo; Regstitution Ordered Percentage of Pavment
Totals:

Payments are to be made to the Clerk, U.S. District Court, for disbursement to the victim.

** Findings for the total amount of losses are under Chapters 1094, 110, 110A, and 113A of Title 18 for offenses
itted on or after September 13, 1994 but before April 23, 1996.
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AV 435 ($:70) Shees S Past B ~ Cnminal Monetary Penalbies

. Defendant: ARTURO

BAHENA .
Case Number: 98-137(6)DSD/ATR) Judgment--Page 6 of 7

SCHEDULE OF PAYMENTS
Payments shall be applied in the followi order: (1) assi s (2) restitution; incipal;
prosecation 5y in:g&s (O Pt ng (1) assessment; (2) restitution: (3) fine principal; (4) cost of
Payment of the total finc and other criminal monetary penalties shall be due as follows:
A [x]in full immediately; or
B [J$i diately, bal due (in accord: with C, D, or B); or
C [)not later than ; or
D (]in installments to commence days after the date of this judgment. In the event the entire amount of criminal

monetary Hemhies imposed is not paid prior to the commencement of s ervision, the U.S. probation officer shall
pursue collection ofthgonmomt duep, and shall request the court to it a payment sch ) if priate; or

E [Jin installments of $ over a period of year(s) to commence days after the date of this judgment.
The defendant will receive credit for all payments previously mede toward any criminal monetary penalties imposed.
Special instructions regarding the payment of criminal menetary penalties:

[] Joint and Several

[} The defendant shall pay the costs of prosecution,
() The defendant shall pay the following court cost(s):

{) The defendant shall forfeit the defendant's interest in the following property to the United States:

o [ p shall be due during the period of imprisonment.  cris
ents arc to be made to the Clerk U.S. District Court and sent to the United States District

al
333‘%&%’&3 Eiany:nncial Department, 300 South 4th Street, Minneapolis, Minnesota 55415.

Py

- Unless the court has ith!“?l)’. ordered otherwise I the special instructions above, if this judgment i:tnpxa;les aperiod |
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ATTACHMENT

DEFENDANT: ARTURO BAHENA
CRIMINAL NO.:  98.1 37(6)(DSD/AJB)

I. FINDINGS OF FACT

The court adopts those factual statements contained in the presentence
investigation repert as to which no objections have been filed. Defendant, however, has
objected to a number of the factual statements contained in the report. Specifically,
defendant objects to the factual findings contained in paragraphs 25, 32, 39, and 41-48.
The court will address each in tumn.

First, Paragraph 32 of the report details that during the execution of search warrants
at the apartments adjacent to the apartment of defendant, he was intercepted in a

faulty and that in addition to the possible meaning of heavy, "pesado” may also mean
annoyed, tiresome, and difficult.”

Although the translated materials were used during the trial, the interpreter testified
tothe accuracy of the translations, and the alternative definitions posited by defendant are
somewhat nonsensical, the court will not consider this statement in sentencing defendant,
and therefore need not resolve this factual dispute.

Defendant also objects to paragraph 39 of the presentence investigation report,
which details conversations between defendant and Jason Johnson in which they
discussed drugs, specifically methamphetamine. Defendant contends that the telephone
conversations do not reveal the type of drug which was being discussed, and it is
speculative to state that they were discussing methamphetamine.

The court notes that after his arrest Jason Johnson told the government he had
purchased methamphetamine from Bahena on June 11, 1998, the date of the calls in
controversy. It is therefore reasonable to conclude that the drug discussed was
methamphetamine.

Defendant next objects to the finding in paragraph 25 of the report that in an April
24, 1988, telephone conversation, defendant and co-defendant Monroy discussed 7
pounds of methamphetamine which defendant told Monroy to drop off at Karina Bahena's
home. The report also mentions a second conversation in which defendant and Monroy
discussed the collection of money. Defendant objects to the suggestion that he and
Monroy discussed methamphetamine during thelr April 24 conversation, and maintains that
the conversation does not make clear either the quantity or type of drug they were
discussing. Defendant therefore contends the report is speculative and he should not be
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Il. APPLICATION OF GUIDELINES TO FACTS

Tl:ne court ac'iopts the probation officer's conclusions as to the applicabie guidelines
as to which no objections have been filed. Defendant does object to the conclusion in

second shipment of methamphetarnine, forwhich he denles liability, and that he knew how
much of the drug was planned for the shipment. Indeed, the evidence shows that
defendant was to receive at least the majofity if not all of the drugs involved in the second
shipment.  Because defendant is responsible for more than 15 kilograms of
methamphetamine, the correct base offense level is 38.

2. Enhancement for Possession of Handgun

Defendant next objects to the conclusion in paragraph 77 of the presentence
investigation report that he be given a 2 level enhancement for possession of a handgun
pursuant to Guideline Section 2D1.1(b)(1). The gun at issue was found in defendant's
sister's apartment, where she had stored the gununder her mattress. Defendant maintains
that this firearm was not possessed » by him or his sister, in connection with the offense and
the req nexus bet 1 the pe ion of the gun and the conspiracy has not been
proven.

The court finds that a preponderance of the evidence does not estabiish a nexus
between the defendant's possession of the gun and the commission of the underlying drug
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trafficking offense. The fact that defendant had his sister store the gun for him will be
taken into account in determining his role in the offense.

3. Adjustment for Role in the Offense

Finally, defendant objects to the 4 level increase applied in paragraph 79 for his role
in the offense. The presentence investigation concludes that because defendant was an
organizer or leader of a criminal activity that involved five or rmore participants, the offense
level should be Increased by 4 levels. The court notes that while the report indicates this
enhancement is given pursuant to Section 3D1.1(a), the Guideline Section at issue is
actually 3B1.1(a), and the report should be amended in this regard, Defendant contends
that only a 3 level increase pursuant to Section 3B1.1(b) should be given because
defendant was only a manager or supervisor, but not an organizer or ieader. Defendant
argues that his role was that of a drug distributor one rung on the ladder below co-
defendants Monroy, Vilianueva, and Prieto, Defendant contends that because he was not
involved in the planning or financing of the second shipment, a 3 level enhancement
correctly reflects his role in the offense.

Application Note 4 to Guideline Section 3B1.1 provides some factors the court
should consider when detemnining whether a 3 or 4 level enhancement is appropriate.
Factors the court should consider include the exercise of decision making authority, the
nature of participation in the commission of the offense, the recruitment of accomplices,
the claimed right to a larger share of the fruits of the crime, the degree of participation in
planning or organizing the offense, the nature and scope of the illegal activity, and the
degree of control and authority exercised over others.

The evidence shows that defendant was more than a manager or supervisor. He
controlled the actions of his sister and wife, and is responsible for the lengthy periods of
imprisonment visited on them. Defendant supplied large quantities of drugs to a number
of his co-defendants and was in constant contact with the individuals who supplied him with
his drugs. The telephone transcripts show that defendant, through his contact with co-
defendants Monroy and Villanueva, was in complete control of the shipments of drugs that
were destined for him and was a main participant in this extensive drug conspiracy. In
sum, he was a key player in the conspiracy. Defendant eamed a great deal of money from
his eriminal activities, as evidenced by the $113,000 sewn into the lining of his clothing
when he was on his way to Mexico. Based on the evidence present in the record from the
trial and other proceedings in this case, the court agrees with the presentence investigation
report that a 4 level enhancement is warranted in this case.




301

ETaam ey 0i9b) Shegr ] - Jud!mum <riminal

United States District Court
District of Minnesota

UNITED STATES OF AMERICA JUDGMENT IN A CRIMINAL CASE

v, (For Offenses Committed On or After November 1, 1987,
JESUS IBARRA-TORRES Cose tumber: 99.351(2)

Frederick Goetz
Defandant's Attomey

THE DEFENDANT;

v} pleaded Quilty to count 1
1] pleaded noto contenders
1] was found guilty on cou

ot the indictment.
o counts(s) __ which was

accepted by the courr,
ntls) __ of the Indictment &

fter » plea of not guitty,
Accordingly, the defendant is adjudged guilty of such count(s), which involves the following offenses:;

Date Offense Count
Title & Section Natwe of Ottense Concludeg Numberis)
21 U.S.C. 846 Narcotics Unknown-10/28/99 1

The defendant is sentenced as provided

in pages 2 through §_
pursuant to the Sentencing Reform Act of 1984

of this judgment. The sentance is imposed

19 The defendant has

been found nor guilty on counts(s)
VI Counts 3 and 8 of

—..andis discharged as 10 such count(s),
the Indictment are dismissed on the mation of the Uniteq States,

Special Assessment Amount 100 in full and immediﬂely.

IT IS FURTHER ORDERED that the defendant shall n,

otify the United States Attorne
30 days of any change of name,

residence, or mailing address ynri| ayf fines, restitution,
p by this judg are fully paid,
Defendant’s Soc. Sec. No.:

b Y September 29, 2000
Defendant’s Dare of Birzh: Dare of imposition of Judgment
Defendant's USM No. :

Defendant’s Residence Address;

N

Dsfendant’s Mailing Address:

'y for this districr within
costs, and special

ANN D. MONTGOM| Y, United States Districy Judge
Fileg 0 A us Gopy in 5 sheetis) Name & Title of Judicial Officer
Frencia §. Desal” G| a of the record in my cwstody,
Judgment Emd Certitied . 2000
Daputy Clerk, !% by
( Z_ !: v Deputy Clerk

Date
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CASE NUMBER: 99-351(2) Judgment - Page 2 of §
DEFENDANT: JESUS IBARRA-TORRES

IMPRISONMENT

The defendant is hereby

committed to the custody of the United States Bureau of Prisons 10 be imprisoned
for a total term of 188 months.

V) The courn makes the following recommendations to the Bureau of Prisons:

itis recommended that defendant be incarcerated at an institution in California.

(4] The defend: is ded to the dy of the United States Marshal,

] The defendant shall surrender to The United States Marshal for this districe.
[Vat_on__ .

{1 as notified by the United States Marshal.

{] The defendant shall surrender for service of sents
[]before _on ___.
[] as notified by the United States Marshal,
[} as notified by the Probation or Pretrial Services Officer.

nce at the institution designated by the Bureau of Prisons:

RETURN

1 have executed this judgment as follows:

Defendant defivered on, w0

E . with a certified copy of this judgment.

UNITED STATES MARSHAL

8y

Deputy U.S, Marshal
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AQ 2458 (Rev. 8/96) S Supsrvi 2249
CASE NUMBER: 99-351(2) Judgment - Poge 3 of §
DEFENDANT: JESUS IBARRA-TORRES

SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release for a term of 5 years.

The defendant shali report to the probation office in the district to which the defendant is reieased within 72 hours of release
from the custody of the Bureau of Prisons.

The defendant shall not commit another federal, state, or local crims.
The defendant shall not illegally possess a eontrolled substance,
For offenses commitred on or after Septernber 13,1994

The defendant shall refrain from any unlawful use of » L b The d dant shall submit to one drug test within
15 davs of releass from imprisonment and st least two periodic drug tests thereafter, as directed by the prabation officer.

@] The above drug testing condition is suspended based on the couft's detsrmination that the defendant poses a fow risk
of future substance abuse. (Check if applicable.}

(4] The defendant shall not possess a firearm as definad in 18 U.5.C. § 921. {Check if applicable).

It this judgment impases a fine or a restitution cbligation, it shall be » condition of supervised release that the defendant pay any
such fine or restitution that rernains unpaid at the commencement of the term of supervissd relesse in accordance with the
Schedule of Payments set forth in the Criminal Monetary Penalties sheet of this judgment.

The defendant shell comply with the standard conditions that have been adopted by this court {set forth below). The defendant
shall also comply with the addit i on the page (if indi below}.

STANDARD CONDITIONS OF SUPERVISION

1) the defendant shall not leave the judicial district without permission of the court ar probatien officer;

2} the defendant shali report to the probation officer and shall submit a truthful and complete written report within the first
five days of 2ach month;

31 the shall answer y all inquiries by the probation officer and follow instructions of the probation officer;

4} the defendant shail support his or her dependants and meet other family responsibilities;

S}  the defendant shall work regularly at a fawful occupation unless excused by the probation offiger for schooling, training or
other acceptable reasons;

6) the defandant shall notify the probaticn officer ten days prior to any change in residence or employment;

7} the defendant shall refrain from excessive use of alcohol;

8} the defendant shail not frequent places where controlled substances are illegally sold, used, distributed, or administered;

8} the defendant shall not assaciate with any persons engaged in criminal activity, and shall not associate with any person
convicted of a felony unless granted permission to do so by the probation officer;

10) the shalt permit a ion officer to visit home or her at an time a home or elzewhere and shall permit
confiscation of any contraband observed in plain view of the probation officer;

11} the defendant shall notify the probation officer within seventy-two hours of being arrested or questioned by a law
enforcement officer;

12) the defendant shall not enter inta any agreement to act as an informer or a special agent of a law enforcement agency
without the permission of the court;

12) as di by the ion officer, the di dant shall notify third parties of risks that may be occasioned by the
defendant's criminal record of personal history or characteristics, and shall permit the probatin officer to make such
notifications and to confirm the 1] i with such notificari i
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mxsung ey, 5/9b) Shewt 3 - Supervise. 1ase
SEEmEante DRl Shee ) Supervise,  ase

CASE NQMBER: 99-351(2) Judgmens - Page 4 of §
DEFENDANT: JESUS IBARRA-TORRES

SPECIAL CONDITIONS OF SUPERVISION

1. The defendant shall not possess any firearms or other dangerous weapons.

2. The defendant shali comply with the rules and regulations of the Immigration and Naturalization
Service (INS) and, if deported from this country, either voluntarily or involuntarily, not reenter the United
States illegally. Upon and reentry to the United States during the period of court-ordered supervision, the
defendant shall report 10 the nearest U.S. Probation Office within 72 hours.
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e s e suemens  esson

CASE NUMBER: 99-351(2) p .

DEFENDANT: JESUS IBARRA-TORRES [ e RS ars
STATEMENT OF REASONS

[} The court adopts the factual findings and guideli !

OR

I¥] The court adopts the factual findings and Quideline applicati
artachment, if necessary): The court has determined that
the quantity of methamphetamine as 55 pounds or more, a 3-level role adj
supervisor or manager, and no increase for the use of 3 minor in the cof

in the presentence report.

mmission of an offense.
Guideline Range Determined by the Court:
Total Offense Level: 38
Criminal History Category: 1
Imprisonment Range: 235 to . 293 _rmonths
Supervised Release Range: 5 _to__years
Fine Range:$_25000 10 $.4,000,000
V] Fine is waived or is below the guideline range, because of inability to pay.
Total Amount of Restitution: $__
[1 Full restitution is not ordered because the complication an:

resulting from the fashioning of a restitution order outwel
victims, pursuant to 18 U.S.C. § 3663(d).

d prolongation of the Sentencing process
ighs the need 10 provide restitution 1o any

[l For offenses thar require the rotal amount of loss to be state
110A, and 113A of Title 18, restiturion is not ordered becau:
defendant do not allow for the payment of any amount of 2
payment of any or seme portion of a restitution order in the
schedule of payments.

d, pursuant to Chepters 1094, 110,

se the economic circumstances of the
restitution order and da not allow for the
foreseeable future under any reasonable

{1 Pardat restitution is ordered for the tollowing reason(s),
[1 The sentence is within the guideline range, that range does not exceed 24 months,
reason to depart from the sentence called for by application of the guidelines,
OR
{x) The sentence is within the guideline range, that range exceeds 24 months, and the sentence is imposeq
{ A

far the foll 9 of 188 months reflects the severity of the defendant’s criminat
behavior and serves the ends of justice.

and the coun finds no

OR
[x} The sentence departs from the guideline range:

{1 upon metion of the government, as a result of def s sUb:

[x ] for the following specific reasons: Defendant has waived a hearing and consented to administrative
deportation. This allows a di i o departure equivalent 1o a 2-level raduction. 14

b4 v.
Cruz-Qchoa. 85 F.3d 325 (8™ Cir, 1996). The court has elso stated reasons for 8 downward departure on the
record.







DISSENTING VIEWS

These views dissent from the Committee Report on H.R. 4689,
the “Fairness in Sentencing Act of 2002.” H.R. 4689 is legislation
that disapproves of amendment 4 of the “Amendments to the Sen-
tencing Guidelines, Policy Statements, and Official Commentary,”
submitted by the United States Sentencing Commission to Con-
gress on May 1, 2002. If enacted, the bill would prevent individuals
who perform low-level drug trafficking functions from qualifying for
a mitigating role adjustment under the United States Sentencing
Guidelines (“Sentencing Guidelines”).

BACKGROUND AND SUMMARY

Pursuant to the responsibilities outlined in the Sentencing Re-
form Act of 1984, on May 1, 2002, the United States Sentencing
Commission (“Commission”) transmitted to Congress its proposed
amendments to the Sentencing Guidelines. Amendment 4, of the
proposed amendments, seeks to modify §2D1.1(a)(3)1 of the guide-
lines to provide a maximum base offense level of 30 (which cor-
responds to 97 to 121 months imprisonment for a first-time offense)
if the defendant receives and adjustment under § 3B1.2.2 The Sen-
tencing Commission chose to provide a maximum base offense level
in order to limit the sentencing impact of drug quantity for offend-
ers who perform relatively low-level trafficking functions, have lit-
tle authority in the drug trafficking organization, and have a lower
degree of individual culpability (e.g. “mules” or “couriers” whose
most serious trafficking function is transporting drugs). Other ag-
gravating adjustments in the trafficking guideline (e.g. the weapon
enhancement at §2D1.1(b)(1)) would continue to apply and enable
the base level to be increased above 30, if necessary.

The manner in which the current sentencing guidelines are ap-
plied justify the need for the amendment. Under the current guide-
lines, the quantity of drugs involved in committing an offense is
used as a proxy for determining the appropriate sentence for an in-
dividual offender. Under most instances, this system ensures that
offenders who perform higher trafficking functions, such as orga-
nizers, manufacturers, supervisors, and managers are imprisoned
for longer periods of time. However, in several other instances, the
system leads to anomalus results. Particularly, in the cases of low-
level offenders who perform minor trafficking functions as a part
of a larger criminal enterprise.

H.R. 4689 chooses to ignore these abnormalities. The bill pre-
vents low-level, first-offense drug offenders from receiving a miti-

1§2D1.1(a)(3) instructs a judge to use the Drug Quantity Table to determine the appropriate
offense level for drug offenders.

2§3B1.2 provides a two to four level reduction, if the court makes a finding of fact that the
defendant played a part in the committing the offense that makes him substantially less cul-
pable than the average participant.

(307)
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gating role adjustment under the sentencing guidelines. The bill,
specifically, seeks to overturn the U.S. Sentencing Commission’s
studied and reasoned finding that true “fairness” mandates that
low-level offenders receive less time than those who actually plan,
control and profit from the criminal enterprise.

CONCERNS

1. HR. 4689 promotes an overly broad sentencing scheme which
prevents low-level offenders from being sentenced according to
their actual level of culpability.

Prior to promulgating amendment 4, the Sentencing Commission
conducted an intensive study of Federal cocaine cases sentenced in
FY 2000 and found that powder cocaine offenders classified as
“renters, loaders, lookout, users, and others” on average were held
accountable for greater drug quantities (7,320 grams) than powder
cocaine offenders classified as managers and supervisors (5,000
grams) or wholesalers (2,500 grams). The study went on to find
that couriers and mules were held accountable for almost as much
powder cocaine (4,950 grams) as managers and supervisors, and,
often times, more than wholesalers.

Because the quantity of drugs involved in a criminal enterprise
are used as a proxy for determining the appropriate sentence, the
Commission’s finding clearly prove that offenders who commit low-
level trafficking functions on average are receiving longer sentences
than high-level offenders. The Commission’s amendment seeks to
address this abnormality by offering a mitigating adjustment. Un-
fortunately, H.R. 4689 favors a broader sentencing scheme which
ignores an individual’s true culpability.

2. H.R. 4689 contradicts the advice and wisdom of judges, legal
scholars and criminal law experts.

For some time, judges, practitioners and others have expressed
concern that the guidelines do not strike the appropriate balance
in regard to the sentencing of high- and low-level offenders. They
have argued that as the initial determinant of an offense’s serious-
ness (ie. before other aggravating and mitigating sentencing guide-
line adjustments are applied), quantity-based penalties in excess of
10 years imprisonment are inappropriately and unnecessarily long
to achieve the purposes of sentencing as set forth in the Sentencing
Reform Act of 1984. These beliefs were also reflected as far back
as 1992, when then-Chairman William H. Wilkins, who is the cur-
rent chairman of the Criminal Law Committee of the Judicial Con-
ference of the United States, moved to adopt an amendment to the
guidelines that would have limited the impact of drug quantity for
certain mitigating role defendants.3

Finally, these sentiments were echoed in testimony delivered be-
fore the House Subcommittee on Crime, Terrorism, and Homeland
Security. As part of his testimony before the Subcommittee, James
M. Rosenbaum, Chief Judge of the U.S. District Court of Min-

3The amendment failed 3 to 2, but only because the two commissioners who voted against
it wanted to decrease further the impact of drug quantity on the penalties for those offenders.
Testimony of Charles Tetzlaff, General Counsel of the United States Sentencing Commission,
before the House Subcommittee on Crime, Terrorism, and Homeland Security on May 14, 2002.
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nesota, discussed several cases coming before his court where he
had no choice under the existing guidelines and was forced to sen-
tence minimal role offenders to as much time as more culpable of-
fenders. He concluded his testimony by stating that such sentences
were “improper” in his opinion and offered his support for the Com-
mission’s guideline amendment.4

CONCLUSION

The Commission’s amendment is designed to reduce unfairness
and disparity in the sentencing of codefendants with unequal cul-
pability in a crime. Drug kingpins or other major players in a
criminal enterprise would not qualify for a minimal role adjust-
ment. Most of those individuals qualifying for this consideration re-
ceive very little, if any, profit from the criminal enterprise and gen-
erally have no knowledge of the quantity or value of the drugs
transacted by the enterprise.

In our opinion, it is not fair to treat couriers, mules, gophers and
lookouts who have no knowledge of the full scope of the drug traf-
ficking activity the same as high-level offenders. We agree with the
more reasoned approach being advanced by the Sentencing Com-
mission, the U.S. Judicial Conference and many leading scholars.

JOHN CONYERS, JR.
BARNEY FRANK.
ROBERT C. SCOTT.
MELVIN L. WATT.

O

4Testimony of Judge James M. Rosenbaum, Chief Judge of the US District Court in Min-
nesota, before the House Subcommittee on Crime, Terrorism, and Homeland Security on May,
14, 2002.



