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The committee met, pursuant to call, at 1:10 p.m., 1in
Room 2141, Rayburn House Office Building, Hon. John Conyers

[chairman of the committee] presiding.

Present: Representatives Conyers, Berman, Nadler,
Scott, Watt, Lofgren, Jackson Lee, Waters, Delahunt, Wexler,
Sanchez, Cohen, Johnson, Sutton, Sherman, Weiner, Schiff,
Davis, Wasserman Schultz, Smith, Sensenbrenner Jr., Coble,
Gallegly, Goodlatte, Chabot, Lungren, Cannon, Keller, lIssa,

Pence, Forbes, King, Feeney, Franks, Gohmert, and Jordan.

Staff present: Perry Apelbaum, Staff Director-Chief
Counsel; Ted Kalo, General Counsel-Deputy Staff Director;
Joseph Gibson, Chief Minority Counsel; George Slover,
Legislative Counsel-Parliamentarian; and Anita L. Johnson,

Clerk.
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Chairman Conyers. [Presiding.] Good afternoon. The
committee will come to order.

We have seven measures before us. 1 would like to
begin with where we left off, and that was with H.R. 1312,
the Arts Require Timely Service Act. We had just adopted an
amendment by the gentleman from California, Howard Berman,
and the chair recognizes Steve King of lowa for any amendment
or for whatever purposes he would like to be recognized.

Mr. King. Thank you, Mr. Chairman. 1 have an amendment
at the desk, number two.

Mr. Berman. Mr. Chairman, I reserve a point of order.

Chairman Conyers. Mr. Berman reserves a point of order.

The clerk will report the bill.

The Clerk. Amendment to H.R. 1312 offered by Mr. King
of lowa. ™"Page 3, line 10, after (a qualified nonprofit
organization), insert “whose total revenue iIn the taxable

year preceding the calendar year-"

[The amendment by Mr. King follows:]
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Chairman Conyers. Without objection, the amendment will
be considered as read and the gentleman iIs recognized in
support of his amendment.

Mr. King. Thank you, Mr. Chairman. 1 would like to
remind the committee the bill that was before us when we
broke from this subject matter, and that is a bill that
waives the premium processing fee for those kind of visas
that would bring in the highly talented performing artists to
places like the New York Philharmonic or the Boston Symphony,
and also on down the line with the smaller type of
organizations that we might have i1n smaller cities.

The point that | seek to make is that this is a zero-sum
game, that whenever we provide out-of-order premium
processing and waive the fee for that premium processing,
then those fees have to go against the other applicants that
are applying for other types of visas. 1 would submit that
there are many kinds of applicants for many kinds of visas
who are less financially able than many of the foundations
that would be exempted from the premium processing fees by
this type of a bill.

So i1n the previous session, | offered an amendment to
exempt those organizations that have $1 million in revenue
from being waived from the premium processing fee, and let
them pay the ordinary higher dollar premium processing fee

for their applicants. That amendment was defeated, largely
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on a party-line vote here iIn the last session of the
Judiciary Committee. This amendment speaks to the $5
million.

So if you are a foundation, if you are a philharmonic,
iT you are an organization that promotes the arts and your
revenue is less than $5 million a year, then this amendment
is for you because you would be exempted from premium
processing fees, and you could bring in your artists with a
waiver of those premium processing fees. Those who have a
revenue stream that is larger than $5 million would then
still have to pay that fee as is current law.

Of all of the debates that come forward in this
committee, this is an elitist bill. This is a bill that
waives appropriate fees for accelerated processing of the
visas for the artists who would come to perform. Many times,
this is going to foundations that have hundreds of millions
of dollars in assets, that have hundreds of millions of
dollars iIn revenue. And if they can®t figure out how to get
their premium processing fee for their performing artists out
of the ticket prices of the people that contribute those
hundreds of millions of dollars and come in limousines
wearing tuxedoes, then we are going it out of the hands and
the pockets of people that are wearing blue jeans and tennis
shoes to fund the fees to provide the arts for the elitists

in America.
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I am all for elitism. 1 think we ought to have that
kind of an economy that will roll these kinds of arts. 1
think 1t 1s wonderful that we have people that have the
wherewithal to climb in the limousine and put on their
tuxedo, but I don"t think that they should be getting some
kind of a discount at the expense of the people that are
trying to achieve that level of prosperity.

So that i1s the reason and the purpose for this
amendment. The million dollars, as | spoke earlier, was
turned down by this committee, largely on a party-line vote.
This is the amendment of $5 million. We would waive the
premium processing fee up to $5 million and at that point
then 1f this amendment is adopted, I am willing to offer no
further amendments and allow this committee to move forward
with 1ts business.

So that would conclude my opening remarks. 1 urge
adoption of my amendment, and 1 would then, Mr. Chairman,
yield back the balance of my time.

Mr. Berman. Would you yield?

Mr. King. Having not quite yielded my time back, 1
would be happy to yield.

Mr. Berman. 1Is the gentleman aware that he is seeking
to amend a part of the bill that i1s no longer in the bill as
a result of the Berman-Smith amendment that was adopted at

the previous markup session? You have already had a vote.
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am opposed to putting in a monetary threshold on this. While
generally, 1 am attracted to the notion of "soak the rich,”
as you seem to be, putting that iInto the context of arts
organizations which are nonprofit, 1 don®"t think makes sense.
Some groups raise huge amounts of money and have large
numbers of events with large numbers of people for whom a
$1,000 processing fee for each visa ends up a huge amount of
money. So I don"t think that approach works.

My only point is that unless the gentleman wants to
redraft his amendments, his amendment can®t work in this bill
because he i1s amending something which doesn®"t exist in this
bill.

Mr. King. Reclaiming my time and speaking to the
subject very well brought up by the gentleman from
California, having become just immediately aware of that
circumstance, | would ask consent to be able to redraft my
amendment so we can draft 1t to the amended portion of the
Berman-Smith portion of the bill.

Chairman Conyers. Without objection, the gentleman 1is
allowed to withdraw his amendment.

We will during the passage of time, you can alert me
when we will be ready to go again.

Mr. King. Mr. Chairman, I have an amendment at the desk
that is adapted to the issue that was raised by the

gentleman, Mr. Berman.
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Chairman Conyers. All right.
The clerk will report the amendment. The clerk is going

to report the amendment first.

The Clerk. Amendment to H.R. 1312 offered by Mr. King
of lowa. "Insert iIn the appropriate place after "a qualified
nonprofit organization®™ insert “"whose total revenue in the

taxable year preceding the calendar year In which the
petition is submitted was less than $5 million." Strike "a
qualified nonprofit,” and insert "such an—-" "

[The amendment by Mr. King follows:]



163 Ms. Lofgren. I would like to reserve a point of order,
164 Mr. Chairman.

165 Chairman Conyers. The gentleman is recognized iIn

166 support of his amendment.

167 Mr. King. Thank you, Mr. Chairman. 1 have spoken to
168 the subject and the substance of this amendment. 1 could
169 expand upon this debate here today, but I think in the

170 interests of expediency, | would instead yield back the

171 balance of my time on this amendment for the purposes of
172 hearing the reserved point of order from the gentlelady, or
173 the gentleman from—

174 Mr. Berman. Mr. Chairman, can one offer an amendment
175 that says "insert iIn the appropriate place"?

176 Ms. Lofgren. Mr. Berman, would you yield on that,

177 because actually that was my—1 didn"t know whether 1t was a
178 point of order or a point of parliamentary procedure. |
179 oppose 1t on the substance, but I don"t think this is

180 properly drafted. 1 hate to be a stickler, but I don"t think
181 this i1s good legislative practice. We could argue on the
182 merits, but 1 do think that it is important that the

183 committee have some standards for legislative drafting. |

184 would suggest that "in the appropriate place”™ doesn"t meet
185 that standard and that we should ask unanimous consent for
186 the gentleman to withdraw it and re-redraft this

187 appropriately.
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Mr. Berman. Would the gentlelady yield?

Ms. Lofgren. 1 would yield.

Mr. Berman. 1 would urge the gentleman either to give
it up or to redraft 1t. |If it was my choice, you would give
it up, because you are still gearing this to language, a
qualified nonprofit organization, that is not in the bill.

We got rid of the concept of a qualified nonprofit
organization, working closely with the ranking member of the
committee. We substituted language limiting to an arts
organization described under certain sections of the Internal
Revenue Code. There are many nonprofit organizations that
would not be empowered by this bill to file these petitions.
So 1 would suggest if you don"t want to give it all up,
withdraw the amendment and then get it into the right form.
We could go to another bill and come back. |1 do hope we come
back since this has been a very—we are tailing along here on
this markup.

Chairman Conyers. In agreement with the gentleman from
lowa, we will withdraw the amendment, move to another measure

that is waiting and come back to it.

Mr. King. 1 would agree with the chairman, and thank
you.

I yield back.

Chairman Conyers. You are welcome.

We would like now, pursuant to notice, to call up H.R.
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1759, Managing Arson Through Criminal History, for purposes

of markup. 1 ask the clerk to report the bill please.
The Clerk. H.R. 1759, a bill to establish guidelines
and incentives for states to establish arsonist registries

and to require the attorney general to establish a national

arsonist registry and notification program and for other

purposes.
[The bill follows:]

11
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Chairman Conyers. Without objection, the bill will be
considered as read and open for amendment at any point.

I will ask Chairman Scott and then Ranking Member Smith
to describe the bill in that order.

Chairman Scott?

Mr. Scott. Thank you, Mr. Chairman. A parliamentary
inquiry, has a motion been made to favorably report the bill?

Chairman Conyers. Yes.

Mr. Scott. Okay. Thank you, Mr. Chairman. 1 want to
thank you, Mr. Chairman, for holding today®s markup.
According to the United States Fire Administration, arson 1is
the leading cause of fire in the United States, causing over
2,000 injuries and 4,000 deaths annually. It also results iIn
an annual $1.4 billion in property losses and is one of the
most difficult crimes to prosecute, with only 16 percent of
cases resulting In any arrests and only 2 percent resulting
in an actual conviction.

Although arson places a tremendous cost on property and
lives every year, there is no national registry requiring
convicted arsonists to notify law enforcements of their
residence, place of employment of other information that
would aid law enforcement in identifying offenders with a
demonstrated proclivity for committing arson offenses.

To aid law enforcement in identifying criminal activity

related to arson, the gentlelady from California, Ms. Bono,
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introduced H.R. 1759, the MATCH Act of 2007, which would
establish a comprehensive nationwide network registry
database maintained by the attorney general that would track
convicted arsonists. The bill has 52 cosponsors with broad
bipartisan support and would mandate that convicted arsonists
register in each jurisdiction in which he or she resides, is
an employee or a student at an educational institution.

Proponents of H.R. 1759 believe that with such
information, law enforcement authorities would be able to
identify those who have a demonstrated proclivity for arson
crimes and are residing, working or studying in the area in
which an arson fire occurs. In turn, law enforcement
authorities could solve more arson crimes and possibly
prevent them because potential arsonists know that they are
registered with local authorities and would immediately fall
under suspicion. The result would be presumably an expected
reduction in the toll i1n property and on live that arson
Tires take in the United States.

On the other hand, Mr. Chairman, opponents of H.R. 1759
object to the bill on a number of constitutional and policy-
based grounds. First, opponents find that the bill violates
separation of powers by impermissibly delegating legislative
power to the attorney general. Opponents also find that H.R.
1759 could lead to violations of the ex post facto clause of

the Constitution and that the bill would exceed Congress®s
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authority under the commerce clause. Further, they believe
that the bill would be an improper exercise of Congress-®s
spending powers. And finally, that the bill is broader than
necessary to accomplish valid law enforcement purposes.

Mr. Chairman, | also have concerns about the registry"s
potential when considering the cost of its implementation.
In the subcommittee, witnesses testified that California
already has a limited arson registry in use, but to date has
not solved any arson crimes by using i1t. Perhaps at this
point, a study on registries and their effectiveness would be
more prudent use of resources than fully iInvesting iIn a
national arson registry. Of course, this iIs not to say, Mr.
Chairman, that a registry cannot work, only that because we
don®t know its full potential, creating one at this point
would be premature.

I understand that the gentleman from California, Mr.
Schiff, will offer a substitute amendment which will iImprove
the bill. 1 intend to support the amendment and offer
several amendments to the substitute, which 1 believe would
further improve it, but at this point, Mr. Chairman, I am not
in support of the legislation.

with that, 1 yield back the balance of my time.

Chairman Conyers. Thank you very much.

Lamar Smith, ranking member?

Mr. Smith. Thank you, Mr. Chairman.
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Southern California has been devastated in recent weeks
by nearly two dozen wildfires. Investigations are ongoing
into the cause of these fires, and to date two fires have

been identified as arson, including the San Diego fire, which
was ignited over 2 weeks ago and has burned over 30,000
acres.

The Managing Arson Through Criminal History, or MATCH
Act, establishes a national arson registry. This registry
will help America®s law enforcement and fire officials
identify and apprehend arsonists. The substitute amendment
to the MATCH Act that will be offered today makes common
sense Improvements and technical corrections to this
legislation. 1 urge my colleagues to support the amendment
and the underlying bill.

Mr. Chairman, 1 yield the balance of my time to the
gentleman from Virginia, Mr. Forbes, the ranking member of
the Crime Subcommittee.

Mr. Forbes. Thank you, Ranking Member Smith.

At a hearing before the Crime Subcommittee yesterday, we
heard first-hand accounts from two of California®s brave fire
chiefs who have been confronted in recent weeks with nearly
two dozen wildfires. Fourteen people have been killed by
these fires, and thousands of homes have been destroyed. Two
fires, the Santiago fire in Orange County and the Buckwheat

fire in Los Angeles, were set deliberately. Many arsonists
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begin by starting small fires and then escalate to larger and

larger fires to satisfy their excitement. Yet only 17.1

percent of arson offenses result in convictions nationwide.
Unfortunately, the evidence needed to convict these

arsonists is often destroyed by the fire, and as arsonists

become more sophisticated in their techniques, identifying
and prosecuting them becomes more challenging. Each year, an
estimated 267,000 fires are caused by arson. In recent
years, arson has been used to burn churches and to protest

urban sprawl, but the ongoing threat remains those who set
fires to get a rush and to feed a compulsion. We may never
be able to fully prevent wildfires, but we can implement
tools to help prevent arsonists, particularly serial
arsonists, from eluding law enforcement and escaping
punishment.

The MATCH Act creates a national arson registry and
requires criminal arsonists to report where they live, work
and go to school. In addition, the act requires the national
database to include finger and palm prints and an up-to-date
photograph. The MATCH Act will assist law enforcement
officials with i1dentifying and apprehending arsonists,
particularly serial arsonists and eco-terrorists.

I commend our colleagues from California, Congresswoman
Bono and Congressman Schiff, for their dedication to this

legislation.
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Mr. Chairman, 1 yield back the balance of my time.
Chairman Conyers. Thank you very much.

I am pleased now to recognize Adam Schiff of California.
Mr. Schiff. Thank you, Mr. Chairman.

I have an amendment at the desk.

Chairman Conyers. The clerk will report the amendment.

The Clerk. Amendment in the nature of a substitute to

354 H.R. 1759 offered by Mr. Schiff of California. "Strike all

355

356

after the enacting clause and insert the following-"

[The amendment by Mr. Schiff follows:]
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Mr. Schiff. Mr. Chairman, 1 would request that the
amendment be deemed as read.

Charrman Conyers. Without objection, so ordered. The
gentleman is recognized in support of his amendment.

Mr. Schiff. Mr. Chairman, 1 want to thank you for
marking up this legislation that Congresswoman Mary Bono and
I introduced earlier this year. The Managing Arson Through
Criminal History Act, MATCH Act, would create a national
arson registry which would provide an important tool for law
enforcement officers to track arsonists and share information
across jurisdictions. Over recent weeks, the nation saw the
destruction caused by the fires iIn Southern California where
over 1,500 homes were destroyed, a half-million acres of land
burned, seven people died, 85 more were injured, including 61
firefighters who put their lives on the line for us every day
to protect our people, our homes and wildlife.

When 1 was a prosecutor In Los Angeles, | saw the
benefit of a registry like this in working on an arson case
where someone was setting fires iIn the San Bernardino Forest.
It was difficult to find out who was doing it. Arson of that
type has an unusual motive, and we were ultimately able to
prosecute the case because, in large part by fortuity, we
found a probation officer who kept the records of the suspect
in the case in his basement, old records from years before

when he had been on probation, which showed the same modus
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operandi the suspect had used iIn setting fires years earlier,
he was using again now.

IT we had had a registry at that time, and 1 think iIn
many other cases, where we could much more scientifically
than boxes i1n the basement, i1dentify people who set fires iIn
the same manner using the same incendiary devices, and more
than that, to deter people who are arsonists from committing
any further arson because they are aware that they are part
of the registry, | think it would have an important impact iIn
preventing these fires and also identifying and prosecuting
those responsible.

The MATCH Act creates a registry that would require
convicted arsonists to report where they live, work and go to
school. The database would include finger and palm prints of
the arsonist, a recent photograph, vehicle information, and
criminal history. The length of time that a convicted
arsonist would be required to register would be based on how
many acts of arson they had committed-5 years for one
offense, 10 years for two, and a lifetime for a serial
arsonist who has committed three or more offenses.

The information would only be available to law
enforcement agencies and relevant personnel, and not the
general public. Most important, when a convicted arsonist
updates his or her information with a change of residence

notification, it would be sent to appropriate law enforcement
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agencies.
The amendment in the nature of a substitute which 1
worked on with subcommittee Chairman Scott and Ranking Member

Forbes, would clarify that the information in the registry is
for law enforcement use only and will not be disseminated to
individuals outside law enforcement. The amendment would
also extend the time from 3 to 5 days for convicted arsonists
to initially register, and from 3 to 10 days to update their
information when moving or changing jobs or school.

This amendment would also address juveniles in the
database by including only juveniles who have been convicted
of arson when they were tried as adults. Like other first-
time offenders, juveniles would be subject to the registry
requirement for 5 years. However, 1Tt the juvenile doesn™t
commit any other felony in the 5 years after their registry
requirements are completed, then the information about them
in the registry would be expunged.

Additionally, the amendment addresses constitutional
concerns raised about the registry by ensuring there 1s no ex
post facto violation. The registry requirements would only
apply to individuals that are convicted after the date of
enactment. States would be required to include information
about individuals convicted In the prior 10 years iIn the
registry and notify those individuals that they are included.

When arson has occurred, it is critical to find out who
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433 1s involved and prevent future acts of arson and prosecute
434 those responsible. The use of a registry of this nature will
435 assist law enforcement In doing exactly that. |1 appreciate
436 very much the time that the full committee and the

437 subcommittee has devoted to this issue so important to us iIn
438 California, but important to all of us throughout the 50

439 states.

440 I urge support for the amendment in the nature of a

441 substitute, and yield back the balance of my time.

442 Chairman Conyers. | thank the gentleman.

443 I recognize the ranking member on the subcommittee,

444 Randy Forbes.

445 Mr. Forbes. Thank you, Mr. Chairman.

446 This substitute includes a number of Important changes
447 to the bill, and were negotiated, as the gentleman said, on a
448 bipartisan basis among the bill®s sponsors, members of the
449 committee, and the committee staff. The substitute clarifies
450 that the arson registry requirements and any penalties for
451 failure to register are prospective and apply only to those
452 convicted of arson after enactment of the bill. The

453 substitute provides the ability of states to include in the
454 arson registry database the records of those convicted of
455 arson within the last 10 years. This will provide law

456 enforcement easier access to prior arson offenses to compare

457 patterns and i1dentify possible suspects.
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The substitute also limits access to information
contained iIn the arson registry to law enforcement and fire
officials. The key purpose of creating this national
registry is the exchange of information among those who
investigate and prosecute arson. This change ensures that
those who need the information have access to it, while
preventing others from exploiting or misusing the
information.

The substitute amendment also clarifies that juveniles
are excluded from the registry requirements unless they are
tried and convicted as adults. The registry records of such
juveniles can be removed from the arson database 5 years

after the registry requirement expires, unless the individual

commits a subsequent felony offense.

I urge my colleagues to support the substitute
amendment.

Mr. Chairman, 1 yield back the balance of my time.

Chairman Conyers. Thank you very much.

The chair recognizes the gentleman from Virginia,
Chairman Scott.

Mr. Scott. Thank you, Mr. Chairman. 1 move to strike
the last word.

Chairman Conyers. Without objection, so ordered, and
the gentleman is recognized.

Mr. Scott. |1 thank the gentleman from California for
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his amendment because i1t addresses a number of concerns. The
amendment would ensure that the data registry would be
restricted to law enforcement only, which would reduce the
likelithood of harassment and employment discrimination
against those who have already served their debt to society.
I am also pleased that the gentleman®s amendment would
prohibit ex post facto registration requirements because
aside from the potential unconstitutionality of such a
requirement, making such ex post facto requirements would
simply be wrong. Again, when one has paid his debt to
society and is rehabilitating himself into a productive
member of that society, we should not undermine that
rehabilitation by forcing the person to be continually
involved iIn the criminal justice system after the fact.
Finally, I am pleased that the gentleman®s amendment
would extend the reporting period from 3 days in all
instances to 5 days for the first registration and for 10
days in subsequent registration entries. The proposed
timeframes are more practical, and the shorter time
constraints would needlessly increase the number of violators
for not meeting the registration requirements, which would
again undermine an individual®s efforts to rehabilitation and
would cause administrative problems as people would have to
be chased after 3 days to make sure that they were properly

registered.
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However, Mr. Chairman, I am concerned that the
gentleman®s amendment does not sufficiently address other
problems with the bill, and 1 will be iIntroducing amendments

to address those at the appropriate time.

Thank you, Mr. Chairman. 1 yield back.

Chairman Conyers. This is the appropriate time.

Mr. Scott. Thank you, Mr. Chairman.

I have an amendment at the desk, amendment number one.

Chairman Conyers. All right. The clerk will report the
amendment.

The Clerk. Amendment offered by Mr. Scott of Virginia
to the amendment in the nature of a substitute to H.R. 1759

offered by Mr. Schiff. "Page 6, line 8, iInsert "or in
exchange for the successful completion by the criminal
arsonist of a treatment program approved by the court at

sentencing.” After-"

[The amendment by Mr. Scott follows:]
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Chairman Conyers. Without objection, the amendment will
be considered as read, and Mr. Scott is recognized In support
of his amendment.

Mr. Scott. Thank you, Mr. Chairman.

This amendment to the substitute makes changes in the
underlying bill to enable jurisdictions to offer the
possibility of treatment to first-time arson offenders,
rather than registration in the arson database. Already in
the underlying bill, the bill would enable jurisdictions to
exempt an offender for substantial assistance in
investigation of another offender. This amendment would
enable jurisdictions to also offer an exemption to an
offender who successfully completes a treatment program.
After all, Mr. Chairman, the objective of the registry is not
only to solve arson fires, but to prevent them as well. The
option of treatment would encourage those who may have a
proclivity to setting fires to get the help they need which
would do far more for protecting the community against future
offenses than exempting someone to the jurisdiction who it
has determined is dangerous, but exempts them without
treatment for cooperation with law enforcement.

Therefore, Mr. Chairman, 1 would ask my colleagues to
support this amendment, and 1 yield back the balance of my
time.

Chairman Conyers. | thank the gentleman.
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I recognize the ranking member from Virginia, Mr.
Forbes.

Mr. Forbes. Thank you. Mr. Chairman, 1 move to strike
the last word.

Chairman Conyers. Without objection, the gentleman 1is
recognized.

Mr. Forbes. Mr. Chairman, 1 reluctantly oppose my
friend®s amendment to this bill. When you look at the

amendment, i1t talks about successfully completed a treatment
program, but there is no mention in there as to what the
treatment program might be. So for example, you may have
someone who is convicted with an arson charge and a drug
charge, and they may be sentenced to a drug treatment
program. That is certainly not what we are trying to get at
here.

Secondly, we have absolutely no evidence, one, that
there are such arson treatment programs in existence in the
country. Nothing was presented before our committee in the
hearing of this bill. And specifically, 1 would suggest to
you that there is no test out there that you can take that
says that you will no longer be a sexual predator and you
won"t have recidivism. At the same time, there is no such
test that says you won"t commit arson again.

The whole purpose of this bill from the testimony that

was mentioned to us is to make sure that we catch these
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576 arsonists before they commit the third, fourth and fifth
577 fire, which can have absolutely devastating consequences as
578 we have seen in California.

579 So I hope it will be the pleasure of this committee to
580 not support this bill and to keep the amendment as the

581 substitute was agreed to.

582 Chairman Conyers. Mr. Schiff?
583 Mr. Schiff. Thank you, Mr. Chairman.
584 I want to speak very briefly, reluctantly i1n opposition

585 as well. But at the outset, | wanted to thank my colleague
586 from Virginia, Mr. Scott, for all of the very constructive
587 input in the substitute amendment and the issues that he

588 highlighted, which 1 think have really improved the bill. 1
589 reluctantly oppose the amendment, I guess for a couple of

590 reasons. One 1s that when someone is convicted of arson,

591 which is a felony, they are going to have that felony record.
592 That record won"t be expunged. So when there are future

593 arsons, law enforcement can try iIf they are successful to

594 find out what convicted arsonists live iIn the area, but 1t is
595 very difficult to do. It is a very imperfect system.

596 By taking someone out of the registry, we don"t remove
597 theilr arson conviction, we just make it a lot more difficult
598 for law enforcement to find 1t. If there are subsequent

599 fires, we make it much more difficult for people to find

600 convicted arsonists who may be in the same area and may have
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started committing arson again. Because In the substitute
amendment we made abundantly clear, this information is only
to be used by law enforcement. It i1s not to be used or
accessible to the outside public. Whatever additional
privacy interests that the convicted arsonist has in not
being in the registry, although being in the database of
convicted arsonists, | think 1s a fairly small privacy
interest compared to the interests of hundreds of thousands
of people in the state of California, for example, to be
secure from fire.

So 1 think weighed In that way, the bipartisan
amendments that we were able to hammer out protect the
privacy interest, but at the same don"t hamper law
enforcement should someone who treated or otherwise commits

subsequent acts of arson.

with that, 1 yield back, Mr. Chairman.

Chairman Conyers. |If there are no other speakers on the
amendment offered by Mr. Scott, I will call for a voice vote.

All those i1n favor of the amendment indicate by saying
“aye."

All those opposed indicate by saying "no."

The noes have it. The noes have iIt.

The gentleman from Virginia is recognized for another
amendment.

Mr. Scott. 1 have an amendment at the desk, number two.
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Chairman Conyers. The clerk will report Scott amendment
number two.

The Clerk. Amendment offered by Mr. Scott of Virginia
to the amendment in the nature of a substitute to H.R. 1759
offered by Mr. Schiff. "Amends section 2(d) to read as
follows: (d) duration of registration requirement. A

criminal arsonist shall keep-"

[The amendment by Mr. Scott follows:]
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Chairman Conyers. Without objection, the amendment will
be considered as read, and the chairman of the subcommittee
IS recognized in support of his amendment.

Mr. Scott. Thank you, Mr. Chairman.

This amendment would exclude all people under the age of
18 from the requirement to register in the state or national
databases. Mr. Chairman, 100 years ago, we set up a separate
system for juveniles, separate from the adult system. The
objective was to counsel juvenile offenders and help them
mature into productive adults while they still had the
greatest capacity for accepting that counseling.

Requiring young offenders to register In a state or
national database counters that concept by ensuring the
proper development of juveniles because i1t is punitive,
rather than rehabilitative. Although Representative Schiff"s
amendment would ensure that only law enforcement officials
have access to the information In the registries, law
enforcement officers would be able to use that information to
label and target youth for further arrests.

Mr. Chairman, although the amendment exempts all the
juveniles tried as juveniles, this amendment would also
exempt those juveniles tried as adults. | would hope that we
would adopt this amendment.

Chairman Conyers. Thank you, Mr. Scott.

Mr. Forbes?
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Mr. Forbes. Thank you, Mr. Chairman. 1 move to strike
the last word.

Mr. Chairman, 1 also reluctantly ask that we oppose this
amendment. Yesterday, we had a compromise to this bill that
was worked out among all the parties. This particular
amendment would effectively gut a large portion of that
compromise. Remember that the juveniles that we are now
taking out of the bill with this amendment are basically
those juveniles that the state legislature and the state
judicial system determined had arson offenses that were so

severe that the state felt i1t was necessary to try them as

adults.
The other thing that was particularly important in
yesterday"s hearing was that the testimony that we had was

that 50 percent to 55 percent of all arson fires are started
by juveniles. While it is true that some of those may simply
be adolescent pranks, others of them i1t is the beginning of
an escalating series of arsons and other criminal offenses.
IT our real purpose of this legislation is to try to get at
these arsonists before they are able to set the third,
fourth, fifth fire, then 1 think we are harming the intent of
the bill by taking this group of individuals out, and I hope
that we will not support the amendment.

I yield back the balance of my time.

Charrman Conyers. Thank you very much, Mr. Forbes.
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Mr. Schiff?

Mr. Schiff. Thank you, Mr. Chairman. 1 will be very
brief as well.

As my colleague from Virginia, Mr. Forbes, mentioned, 49
percent of all arson arrests nationwide are of juveniles, and
of those, 58 percent of those arrested involve very young
juveniles under the age of 15. In the bipartisan compromise
we reached yesterday, we have excluded all juveniles that are
not tried as adults. But more than that, we also provide
that juveniles who are tried as adults and convicted of arson
can have their name expunged from the registry and will have
it expunged from the registry if 5 years after their
registration requirement expires, they haven®t committed any
further felony.

So 1f a juvenile commits an arson fire and the state
deems that it was a kid playing with matches and didn"t
warrant treatment as an adult, they are excluded from the
bill altogether. If the state determines, no, this was a
deliberate arson by maybe a 17-year-old who knew what they
were doing, and ought to be treated as an adult, they would
be treated as an adult. They would be in the registry, but
iT after the completion of the registration requirements,
they go 5 years without a further felony, they get expunged.

So 1 think we have some good protections in the bill,

and 1 appreciate the work that my colleague, Mary Bono, and
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others did to try to hammer out the compromise, and
regrettably oppose the amendment.

Chairman Conyers. |If there i1s no further speakers on
the amendment, the chair will all the question.

Those In favor of Scott amendment number two indicate by

saying "faye."

And those opposed to Scott two Indicate by saying "'no."

The noes appear to have it and the amendment fails.

The gentleman from Virginia is recognized for his third
amendment.

Mr. Scott. Mr. Chairman, 1 have an amendment at the
desk, amendment number three.

Chairman Conyers. The clerk will report the amendment.
The Clerk. Amendment offered by Mr. Scott of Virginia
to the amendment In the nature of a substitute to H.R. 1759

offered by Mr. Schiff. ™Section 2(n) is amended by-"

[The amendment by Mr. Scott follows:]
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Chairman Conyers. Without objection, the amendment will
be considered as read.

The gentleman from Virginia, Mr. Scott, will be
recognized to describe his amendment.

Mr. Scott. Thank you, Mr. Chairman.

Mr. Chairman, this amendment would ensure that in
requiring the states to create an arson offender registry to
comply with this act, states should not be unduly burdened
financially. Section 3(b) of the bill offers the possibility
of grants to apply iIn jurisdictions to help offset the cost
of implementing the registry. But Mr. Chairman, requiring
the states to implement an entirely bureaucracy to develop
the program, to staff the program, and to oversee the
maintenance of the program without funding is unfair. It is
an unfunded mandate, and only three states currently have any
arson registries, which means 47 must start the program from
scratch or risk losing significant funding from other
sources. We cannot demand that states take on this burden

for programs that they did not request without helping them

fund I1t.
Therefore, my amendment would exempt those jurisdictions
from implementing the program should they not be awarded a

grant to help offset the cost of establishing the database.
Mr. Chairman, 1 hope we would adopt the amendment and I

yield back the balance of my time.
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Chairman Conyers. Thank you, Mr. Scott.

Would Mr. Forbes respond to this amendment please?

Mr. Forbes. Mr. Chairman, 1 would like to yield to the
cosponsor of the bill, the gentleman from California.

Mr. Schiff. Mr. Chairman, may I move to strike the last
word?

Chairman Conyers. Without objection, so ordered. The
gentleman is recognized.

Mr. Schiff. Thank you, Mr. Chairman.
I can very well see circumstances where a state applies

for a grant and, through no fault of the state, doesn"t get

the grant, and we don"t want a state penalized under those
circumstances. 1 am a little concerned about the breadth of
the language in this amendment because i1t doesn®t talk at all
about the circumstances in which the grant is denied. If a
state i1s not making a good-faith effort to comply, we
wouldn®t want 1t excluded for that.

IT the author of the amendment would be willing to work
with us, I would love to see i1f we can hammer this out and
offer it on the floor.

Mr. Scott. |If the gentleman would yield?

Mr. Schiff. 1 would welcome that opportunity, yes.

Mr. Scott. 1 think 1f there 1s an understanding that we

will try to, without a commitment of course, but we will try

to fix the language so that the states without any assistance
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would not be placed In a situation where they would have to
set i1t up on their own funds, I would be willing to work with
that and see 1T we can come up with some acceptable language.

With that, Mr. Chairman, 1 would ask unanimous consent
to withdraw the amendment.

Chairman Conyers. Without objection, so ordered. We
hope that we will be able to accommodate the gentleman iIn
this regard.

Are there other amendments? If not, we do not have a
reporting quorum, so we will-

Mr. Watt. Mr. Chairman?

Chairman Conyers. Yes, Mr. Mel Watt?

Mr. Watt. 1 move to strike the last word.

Chairman Conyers. Fine. The gentleman is recognized.

Mr. Watt. Thank you, Mr. Chairman.

As the only member of the House who voted against the
Megan®s law and with a longstanding opposition to the
creation of registries, 1 think I would be remiss if 1 did
not express on the record my serious reservations and

opposition to this bill. Perhaps in the subcommittee there
has been a record created that once somebody commits an
arson, 1 think that there would be some major predisposition
to commit it again. 1 suspect that that same kind of
evidence exists for any criminal violation.

So 1 just want to go on record as expressing my



803
804
805
806
807
808
809
810
811
812
813
814
815
816
817
818
819
820
821
822
823
824
825
826

37

reservations about 1t. | will look at whatever evidence has
been developed at the subcommittee level. 1 am not on the
subcommittee so | wasn"t at the hearing, but in the absence
of that kind of showing, a major increase in propensity, I
think we are on a slippery slope that is going to be
difficult for us to get off of. So | just wanted that on the

record so that i1t iIs transparent.

Chairman Conyers. |1 thank the gentlemen for bringing
his reservation to our attention. |1 hope the members of the
committee will work with Mel Watt on this.

The vote now occurs on the Schiff amendment.

All those in favor indicate by saying "aye."

All those opposed indicate by saying ""no."

The ayes have it and the amendment is adopted.

Final reporting will be reserved until we have a
reporting quorum, and we will move to the next bill.

Pursuant to notice, the chair calls up H.R. 2489, the
Genocide Accountability Act for purposes of markup and asks
the clerk to report the bill.

The Clerk. H.R. 2489, a bill to amend section 1091 of
Title 18 United States Code to allow the prosecution of
genocide in appropriate circumstances. 'Be it enacted by the
Senate and House of Representatives of the United States of

America-"
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Chairman Conyers. 1 ask unanimous consent the bill be
considered as read, and recognize the chairman of the Crime
Committee, Bobby Scott, to describe the bill.

Mr. Scott. Thank you, Mr. Chairman. 1 want to thank

you for holding today®"s markup on this important bill.

Mr. Chairman, following the mass atrocities committed
before and during World War 11, the international community
sought to condemn genocide. The slaughtering of individuals

simply because they are a member of a certain ethnic or
racial group has occurred throughout history and continues
today. As we witnessed, as many as 800,000 Tutsis, minority
men, women and children were murdered in Rwanda. Mass
violence has occurred against civilians i1n Bosnia, where
8,000 Muslim men and boys were systematically executed.

The obligations of the United States under the Genocide
Convention are in the criminal code Title 18, beginning at
section 1091. Genocide i1s defined as having a specific
intent to destroy in whole or in part a national, ethnic,
racial or religious group. The code offers severe
punishments for anyone who commits genocide within the United
States. The law also makes 1t a federal crime for a U.S.
national to commit genocide anywhere in the world.

Fortunately, there has not been a need to use the law
against anyone now covered by it. However, by only covering

genocide 1f 1t 1s committed in this country or committed by a
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U.S. national, we are leaving a gap which allows non-U.S.
persons who commit genocide elsewhere to come into this
country with impunity under our laws.

To this end, the gentleman from California, Mr. Berman,
has Introduced the Genocide Accountability Act, H.R. 2489,
legislation to amend Title 18 of the United States Code to
expand jurisdiction of genocide over the following categories
of persons who have committed genocide outside the United
States: one, an alien lawfully admitted for permanent
residence; two, a stateless person whose habitual residence
is In the United States; and three, an individual physically
present in the United States.

So much of this legislation and many other federal laws,
including those laws that criminalize torture, allow for this
extraterritorial jurisdiction for crimes committed outside
the United States by those presently in the United States.
Genocide continues to be a threat in the world and should be,
and we should attack it anywhere we find it. We see that the
lack of enforcement against genocide evolves most clearly
today in Darfur. In that region, hundreds of thousands of
innocent people have been killed, raped or tortured, or
forced to flee, and over two million people have been driven
from their homes.

For them, the commitment of never again’ after the

Holocaust rings hollow. The United States should have the
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ability to prosecute those who find safe haven In the United
States for their acts of genocide. The Genocide
Accountability Act would end this impunity gap within the
genocide law.

Again, | would like to thank the gentleman from
California, Mr. Berman, for all of his hard work on this
issue, and I would like to yield him the balance of my time.

Chairman Conyers. The gentleman is recognized.

Mr. Berman. 1 thank the gentleman for yielding me the
time, and even more importantly for focusing his
subcommittee®s attention on holding a hearing and marking up
this bill and presenting it to the full committee. 1 might
say, given my initial inclinations, the hearing the gentleman
held brought up an issue to my attention which I am hoping
the committee report will clarify and which 1 will get to iIn
just a moment.

The gentleman has outlined the basic purposes and what
this bill seeks to do. Basically, that the Genocide
Convention that was completed In 1948 and finally much later
in a sense adopted or accepted by the United States through
its passage of implementing legislation, leaves a loophole
the gentleman spoke about. The Justice Department has
identified individuals who participated in the Rwandan and
Bosnian genocides who are now living in the United States.

Under the laws as it now stands, these individuals cannot be
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prosecuted for genocide because they are not U.S. nationals
and the genocides in which they were involved did not take
place in the United States.

Based on the testimony at the subcommittee hearing, |1
think 1t i1s important to clarify that this bill In seeking to
fill the gap that has been left by the law, this bill does
not run afoul of the ex post facto clause of the Constitution
as the changes it proposes are merely procedural and have no
impact whatsoever on the crime of genocide itself under the
law, 1ts punishment, or any defenses available to individuals
charged under the law.

The first legal application of the term *‘genocide™ came
after the Nuremberg trials. After the Holocaust, the
Genocide Convention was the world®"s pledge, the promise of
"never again,' yet this promise has proven to be one of the
world®s most unfulfilled. As the gentleman mentioned, we see
the devastation of the genocide iIn Darfur, shortly before
that Rwanda, Bosnia. We can spend our time talking about it.
This bill acknowledges that in some cases, the perpetrators
of this evil have ended up not just on the doorstep of the
United States, but sitting in our living room. Current law
allows us to deport them, but it doesn™t let us deliver
justice for theilr crimes.

I strongly urge my colleagues to support this

legislation and fulfill the duties that we entered iInto iIn



929
930
931
932
933
934
935
936
937
938
939
940
941
942
943
944

945

946

43

that Genocide Convention to do everything we can to prevent
genocide and do everything we can to punish genocide.

I yield back.

Chairman Conyers. | thank the gentleman.

Mr. Berman. Could I just add one thing? My partner in
all of this has been the gentleman from Indiana, Mr. Pence.
I am very grateful for his immediate and strong and
continuing support.

Chairman Conyers. 1 thank Chairman Scott and Mr. Berman
for their fine statements, and recognize Lamar Smith, the

ranking member of the committee.

Mr. Smith. Thank you, Mr. Chairman.

I support this legislation. Mr. Chairman, in the
interest of time, I would ask unanimous consent that my
opening statement be made a part of the record.

Chairman Conyers. Without objection, so ordered.

[The statement of Mr. Smith follows:]
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Mr. Smith. Thank you, Mr. Chairman.

I want to yield to the gentleman from Virginia, the
ranking member of the Crime Subcommittee, first, and then to
the gentleman from Indiana, Mr. Pence after Mr. Forbes.

Chairrman Conyers. The gentlemen are recognized.

Mr. Forbes. Thank you, Ranking Member Smith.

Perpetrators of genocide have committed some of the most
heinous crimes ever carried out. Genocide is a crime not
only against the specific victims targeted for extermination,
but it is also a crime against humanity. History is replete
with horrible 1mages of human suffering where victims are
selected based on their human characteristics. In the modern
era, we have seen technological advances used for destructive
reasons in carrying out genocide.

The 1dea that individuals, hundreds, thousands and
hundreds of thousands, are singled out and systematically
targeted for extermination offends any person®s belief iIn
humanity or the rule of law. In recent decades, we have seen
ethnic cleansing during the civil war in the former
Yugoslavia; systematic mass killings in Rwanda; and of course
there 1s ongoing suffering in Darfur.

H.R. 2489, the Genocide Accountability Act of 2007,
expands federal criminal jurisdiction for prosecution of
those responsible for genocide. Federal law allows for the

prosecution of genocide under section 1091 of Title 18 when
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the offense is committed within the United States or the
alleged offender is a national of the United States. H.R.
2489 expands jurisdiction of genocide offenses to those
committed in whole or in part within the United States; cases
in which the alleged offender i1s a national of the United
States; the alleged offender is an alien lawfully admitted
for permanent residence iIn the United States; the alleged
offender is a stateless person whose habitual residence is
the United States; or after the conduct required for the
offense occurs, the alleged offender is brought into or found
in the United States, even 1f that conduct occurred outside
the United States.

With this improvement, 1 hope the federal prosecutors
will be able to prosecute aggressively those heinous
criminals. 1 urge my colleagues to support this bill, and I
yield back to the ranking member.

Mr. Forbes. Mr. Chairman, 1 yield to the gentleman from
Indiana, Mr. Pence.

Chairman Conyers. The gentleman iIs recognized.

Mr. Pence. 1 thank the chairman, and ask unanimous
consent that my full statement be included in the record.

Chairman Conyers. Without objection, so ordered.

[The statement of Mr. Pence follows:]
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Mr. Pence. With the chair®s indulgence, just a few
thoughts. 1 am profoundly grateful for the opportunity to
work with the gentleman from California on this issue. 1 am
grateful for Mr. Berman®s leadership. People think that a
Berman-Pence partnership is unusual. They are right, but
they might equally be struck by the bipartisan support in the
other body, the body where Senators Durbin, Coburn, Leahy and
Cornyn came together around this issue.

Quite simply put, 1t Is an opportunity for the United
States of America to close a critical loophole in the law. 1
cannot add further to the thoughtful explanation of i1t. 1
will simply say here in Washington, D.C., down the street
from this very building is the United States Holocaust
Memorial Museum—a museum that serves as a living memorial to
the Holocaust and to a genocide, and which challenges its
visitors to confront hatred, prevent genocide, promote human
dignity, and strengthen democracy.

Those of us serving in Congress must take this challenge
seriously, as should every American, and today we have the
unique opportunity to promulgate a law and policies to do
just that. The Genocide Accountability Act meets this
challenge. Elie Weisel stated, "Once you bring life to the
world, you must protect it. You must protect it by changing
the world.”™ |1 say very humbly, the Genocide Accountability

Act does just that, where the United States will provide the
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kind of moral leadership to change our jurisdiction In the
world in one small, but profound way, to say to those who do

genocide there will not be permitted to find safe harbor

here.

I urge my colleagues to support this important
bipartisan and moral legislation. 1 commend Mr. Berman from
California, and 1 yield back.

Chairman Conyers. The chair thanks the gentlemen, Lamar
Smith, Randy Forbes and Mr. Pence for their very fine
statements.

We will stand in recess, but come back immediately after
the votes. So we will come back shortly. |1 think this is a
very important bill. |1 think it is historic and 1
congratulate the committee for their bipartisanship.

The committee stands In recess.

[Recess. ]

Chairman Conyers. The committee will come to order.

The consideration of H.R. 2489, the Genocide
Accountability Act, discussion continues. The chair
recognizes the gentlelady from Texas, Sheila Jackson Lee.

Ms. Jackson Lee. Thank you, Mr. Chairman.

I would like to commend Mr. Berman and Mr. Pence for
this legislation, and to reinforce the common sense approach
that is being taken. Having just come back from Sudan, 1 can

attest to the horror of genocide and i1ts continuing Impact.
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1046 Who knows whether individuals who were involved or were

1047 alleged to be involved in genocide may, through some strange
1048 set of circumstances, make their way through to the United
1049 States.

1050 We do know that Nazis who hid iIn South America after
1051 World War 11 made their way to the United States. We know
1052 that those who involved themselves again In the horror of the
1053 genocide of Rwanda were found allegedly to be in the United
1054 States.

1055 So although we might wish that did not happen, 1 think
1056 that this brings a circle of justice to complete the need to
1057 find justice as it relates to these horrible crimes. So I
1058 believe 1t Is a common sense approach and i1t does close any
1059 loopholes that would cause individuals because of the nature
1060 of our free democracy to be able to hide iIn the United

1061 States.

1062 With that, 1 appreciated the testimony of the witnesses
1063 at the hearing, and | would be happy to yield back my time
1064 and ask my colleagues to support this important legislation.
1065 I yield back.

1066 Chairman Conyers. |1 thank the gentlelady for her

1067 statement.

1068 Does anyone else choose to be recognized on the Genocide
1069 Accountability Act?

1070 Do we have a reporting quorum? We don"t. So we will
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hold the measure and come back as soon as we get a few more

members.
The chair calls up now, pursuant to notice, H.R. 3971,
the Death in Custody Reporting Act, and ask the clerk to

report the bill.

The Clerk. H.R. 3971, a bill to encourage states to
report to the attorney general certain information regarding
the deaths of individuals in the custody of law enforcement

agencies. The-"

[The bill follows:]
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Chairman Conyers. Without objection, the bill will be
considered as read and open for amendment at any point. |1
now recognize once more the chairman of the Subcommittee on
Crime, Bobby Scott.

Mr. Scott. Thank you, Mr. Chairman.

Mr. Chairman, the Subcommittee on Crime, Terrorism, and
Homeland Security, having had under consideration the bill
H.R. 3971, reports it favorably to the committee and moves
its favorable recommendation to the full House.

Chairman Conyers. Without objection.

Mr. Scott. Thank you, Mr. Chairman.

I move to strike the last word.

Chairman Conyers. The gentleman iIs recognized.

Mr. Scott. H.R. 3971 is a measure to reauthorize the
Deaths in Custody Act of 2000, which expired December 31,
2006. It was iIntroduced on October 25 of this year by myself
and the ranking member of the subcommittee, my colleague from
Virginia, Mr. Forbes. Before the enactment of the Death iIn
Custody Reporting Act of 2000, states had no information
requirements, no uniform requirements for reporting the
circumstances surrounding the death of persons iIn custody.
The lack of uniform reporting requirements made it impossible
for ascertain the percentage of deaths by suicide, homicide
or natural causes, which in turn made oversight of the

treatment of those in custody inadequate.
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Consequently, an environment of suspicion arose
surrounding the over 1,000 deaths that were believed to have
occurred In custody situations each year. Many were ruled
suicide or death by natural causes, but were suspected of
being homicides committed either by officers or other
prisoners. However, indifference to prisoners® rights and
the safety of those In custody made scrutiny of suspect
deaths a low priority and questionable cause-of-death rulings
were rarely investigated.

From the mid-1980s to the enactment of the Death in
Custody Reporting Act, researchers and activists scrutinized
the death rate in our nation®s jails and prisons and found
very little reporting of the circumstances surrounding the
deaths. In fact, in 1986, only 25 states and the District of
Columbia even had jail iInspection units. Moreover, even the
states that did report deaths differed on basic reporting
standards. The insufficient data and lack of uniformity of
the data collected made oversight of prisoner safety woefully
inadequate.

However, the interest in oversight that emerged through
researchers and activists shed light on conditions iIn state
and local jails which began a rising tide of wrongful death
litigation. The increasing litigation forced some measure of
accountability and conditions somewhat improved. Moreover,

activism and news of litigation spurred media interest which
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shed further light on the conditions.

The watershed moment for bringing the death-in-custody
rate to national attention occurred iIn 1995 after a l1l-year
investigation by journalists Mike Masterson of prison
conditions and death rate of persons in custody, the Asbury
Park Press in New Jersey ran a series of award-winning
editorials that brought the seriousness of the lack of
reporting to the nation®s attention. The editorials went on
to detail abuses, including racism, overzealous police
interrogations, cover-ups, and general police incompetence
which prompted congressional action.

Following the successive introduction of bills in
several Congresses with my Republican colleagues from
Arkansas, fTirst Representative Tim Hutchinson and then
Representative Asa Hutchinson, the Death i1n Custody Reporting
Act of 2000 was passed. The law required states receiving
certain federal funds to comply with reporting requirements
established by the attorney general.

Since the enactment of the act, the Bureau of Justice
statistics has compiled a number of statistics detailing not
only the circumstances of prisoners” deaths, but the rate of
deaths in prisons versus jails, and the rates of death based
on the sizes of various facilities, which has revealed an
astounding trend. Since the focus on deaths iIn custody

emerged In the mid-1980s, the latest BJS report dated August,
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2005 shows a 64 percent decline iIn suicides and a 93 percent
decline iIn homicide rates.

The significant decline In death rates in the nation®s
prisons and jails and stricter oversight that has been iIn
place suggests that oversight measures such as the Death in
Custody Reporting Act play an important role in ensuring the
safety and security of prisoners who are In custody in state
facilities. On July 24 of this year, during a hearing on
H.R. 2904, the prior version of the Deaths in Custody
Reporting Act of 2007, this subcommittee heard testimony from
expert witnesses whose testimony also supported the
suggestion that oversight has improved prison conditions.

However, no actual study has been conducted to ascertain
what specific policies and practices have lowered the death
rate, and H.R. 2908 contained no provision to fund such a
study. Therefore, to ascertain whether the cause and effect
exists and how to make the most effective use of the
statistical data, my colleague Mr. Forbes and 1 introduced
H.R. 3971, the Death in Custody Act of 2007, which is
presented today for markup.

This bill includes all aspects of H.R. 2908, but also
authorizes $500,000 for a study to determine which policies
and procedures have led to, or at least assisted in
decreasing the death rate among prisoners. H.R. 3971 is thus

an improvement over the prior bill, with the analysis
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1182 accompanying the statistical data which we can make yet

1183 further informed decisions on policy and oversight.

1184 Finally, Mr. Chairman, 1 believe that the chairwoman of
1185 the Immigration Subcommittee has an amendment which will help
1186 1n expanding the act. In closing, Mr. Chairman, 1 would like
1187 to thank the ranking member of the subcommittee for his

1188 support on the bill, and encourage my colleagues to support
1189 i1t as well.

1190 I yield back the balance of my time.

1191 Chairman Conyers. | thank the gentleman, and recognize
1192 the ranking member of the committee, Lamar Smith.

1193 Mr. Smith. Thank you, Mr. Chairman.

1194 The Death in Custody Reporting Act of 2000 directed the
1195 Bureau of Justice Statistics to collect data on deaths that
1196 occur in the process of arrest and In jails and prisons.
1197 H.R. 3971 reauthorizes this data collection program and

1198 directs the attorney general to commission a study to

1199 determine how to reduce its incidence.

1200 I support the bill and urge my colleagues to do the
1201 same, and yield the balance of my time to the gentleman from
1202 Virginia, Mr. Forbes, the ranking member of the Crime

1203 Subcommittee.

1204 Mr. Forbes. Thank you, Ranking Member Smith.

1205 I am an original cosponsor of H.R. 3971, the Death in

1206 Custody Reporting Act of 2007. 1 want to thank my good
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friend and colleague from Virginia, Subcommittee Chairman
Scott, for his leadership on this issue. The Death iIn
Custody Reporting Act of 2000 directed the Bureau of Justice
Statistics within the Department of Justice to collect data
on deaths that occur iIn two primary stages of the criminal
justice system: TFirst, deaths that occur in the process of
arrest or during transfer after arrest; and second, deaths iIn
jails and prisons.

H.R. 3971 reauthorizes this data collection program and
directs the attorney general to commission a study of death-
in-custody data to determine how to reduce deaths in custody
and examine the relationship between deaths in custody and
management of jail and prison facilities.

The Bureau of Justice Statistics reports that between
2001 and 2005, there were 15,308 state prisoner deaths.
Likewise, there were an additional 5,935 local prisoner
deaths and 43 juvenile deaths between 2000 and 2005. Half of
all state prisoner deaths are the result of heart disease and
cancer; two-thirds involve iInmates aged 45 or older; and two-
thirds are the result of medical problems which were present
at the time of admissions. Although illness-related deaths
have slightly increased in recent years, the homicide and
suicide rates in state prisons have dramatically increased
over the last 25 years.

I urge my colleagues to support this legislation, and I
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Chairman Conyers. | thank the gentlemen for their

presentations.
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Now, I turn to the gentlelady from California, chair of

Immigration, for an amendment.
Ms. Lofgren. Thank you, Mr. Chairman.
I have an amendment at the desk.
Chairman Conyers. The clerk will report.
The Clerk. Amendment to H.R. 3971 as introduced,

offered by Ms. Zoe Lofgren-"

Mr. King. Mr. Chairman, I reserve a point of order.

Chairman Conyers. The gentleman from lowa reserves a

point of order.

The Clerk. 'Page 2, line 4, strike "any person who is

under arrest®™ and insert "any person who is detained® '

[The amendment by Ms. Lofgren follows:]
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Chairman Conyers. Without objection, the bill be
considered as read and open for amendment.

The gentlelady from California iIs recognized in support
of her amendment.

Ms. Lofgren. 1 thank you, Mr. Chairman.

Mr. Chairman, no death In custody by any government
agency should ever go unnoticed, and that is why 1 strongly
support the underlying bill. 1 am offering this amendment to
enhance the bill to ensure that deaths occurring in all
state-run facilities, no matter what type of detainee or
facility, are reported. This amendment would ensure that we
know exactly who the deceased detainees are, including
information about the law enforcement agency that detained,
arrested, or was iIn the process of arresting the decedent.

The General Accountability Office reported that the
majority of immigration detainees are held iIn state contract
facilities. There are 330 total immigration detention
centers, 300 of which are state and local jails. On October
4, the Immigration Subcommittee held a hearing on medical
care in immigration detention centers. We learned of over 60
deaths i1n detention since 2004, many at state and local
jails.

One of our witnesses, the Immigrations and Custom
Service at the Department of Homeland Security, better known

as ICE, testified that they report all deaths that occur in
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However, we have a letter from the

inspector general at DHS stating that they were not aware

until well over 4 months of one of the deaths

in the
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detention of an immigrant at a local jail who has a contract

with ICE. So | ask unanimous consent to enter this

into the record.

Chairman Conyers. Without objection.

[The information follows:]

*hkhxxxxxx COMMITTEE

letter
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Ms. Lofgren. These are deaths of real people. The
Boston Globe recently reported on the death of a man who died
in ICE custody due to epilepsy complications, despite the
fact that his sister twice attempted to provide his
medication, but she was turned away. Another case involves
Victoria Arianna, who was taken off HIV drugs while in
custody and subsequently died after serious complications and
lack of appropriate medical care for several months, while
other i1nmates attempted to provide care.

These deaths and all others occurring while the decedent
IS 1In custody should be reported to the public, especially at
a time when the General Accounting Office reports that nearly
300,000 men, women and children were detained by ICE in 2006,

triple the amount over 2001, when less than 100,000 were

detained.
I strongly urge support of this amendment. |1 believed
that this amendment was supported as well on the other side

of the aisle. | hope that is true.

I yield back.

Chairman Conyers. | thank the gentlelady.

Does the gentleman from lowa insist upon his point of
order?

Mr. King. Thank you, Mr. Chairman. Just to speak to
that briefly, if I might be recognized.

That is that on having reviewed the gentlelady”s
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amendment, and being an individual on this committee that
recognizes a broader definition of germaneness than the
gentlelady who has offered this amendment, 1 would be willing
to withdraw my point of order, but I may well ask to be
recognized to speak to the amendment.

Chairman Conyers. Absolutely. You seek recognition?

The gentleman from Virginia, Mr. Forbes.

Mr. Forbes. Mr. Chairman, I move to strike the last
word.

Chairman Conyers. Without objection, so ordered.

Mr. Forbes. Mr. Chairman, I think this Is an
appropriate amendment and | appreciate the congresswoman from
California®s willingness to restrict this amendment to state-
run facilities, and 1 hope it will be our pleasure to adopt
the amendment.

Chairman Conyers. Thank you.

IT there are no further-—

Mr. King. Mr. Chairman?

Chairman Conyers. Steve King, yes.

Mr. King. 1 move to strike the last word.

Chairman Conyers. The gentleman iIs recognized.

Mr. King. Thank you, Mr. Chairman.

I would only speak to this issue from the standpoint of
the gentlelady who offered the amendment from California

spoke to the deaths within ICE. Even though this amendment
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doesn"t address that, the record now includes those
discussions about deaths within ICE custody.

I have taken the trouble to look into the ICE custody
deaths and compared that to the custody deaths in other
institutions across the country. So for example, there were
25 deaths in fiscal year 2004 under ICE custody. In 2005, it
was 16. In 2006, 1t was 17. And so far in 2007, it is only
11.

Now, 1t begs the question of what would be comparable-I
mean, 1f you put people in institutions, you will lose some,
as we do in normal regular life or in the military or
wherever. So what is a comparable measure? So 1 asked that
we go back and measure the numbers of those who we lost
incarcerated under the Federal Bureau of Prisons, under our

state institutions, and 1t came back with these numbers to

compare it to. 1In 2004, the chance of death, when we look at
the total ICE numbers, was 1 out of every 8,186 inmates. In
2005, i1t was 1 out of every 12,912. 1In 2006, it was 1 out of

every 13,288 i1nmates, and in 2007 it was 1 out of every
23,146. So | averaged all those together for the years and
the comparable measure would be this: 1 out of every 14,383
ICE inmates died in custody.

To compare that to the aggregate of the Bureau of
Prisons, our state prisons and our local prisons, that would

be 1 out of every 884. 1 could give you all the details of
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1358 that, but in the iInterests of time, I will just say that you
1359 have a 1 in 14,383 chance of dying in custody if you are in
1360 ICE"s custody, and a 1 out of only 884 chance of dying iIn
1361 custody if you are in somebody else"s custody here in the
1362 United States. That would tell me that ICE"s numbers look
1363 pretty good by comparison. In fact, if you divide those two
1364 numbers, you come to it Is 16.3 times statistically safer to
1365 be in ICE"s custody than it is to be in any else"s custody.
1366 So even though 1 know the chairman himself had an

1367 experience that brought focus on this, and 1 think we should
1368 look at the individual cases to see i1If there have been

1369 violations or lack of attention where it needed to be, |
1370 don"t think there i1s statistical support for a significant
1371 alarm with regard to ICE.

1372 I will support the gentlelady®s amendment, and 1 would
1373 yield back the balance of my time.

1374 Ms. Lofgren. Would the gentleman yield?

1375 Mr. King. 1 would yield.

1376 Ms. Lofgren. Just very briefly. 1 appreciate that you
1377 will support the amendment. |1 think that having the data
1378 will be a good thing. 1 would just note that when ICE takes
1379 away your HIV drug, the chance of dying goes to 100 percent.
1380 So 1 thank the gentleman for yielding, and 1 yield back to
1381 him.

1382 Mr. King. Reclaiming my time, 1 will support this
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amendment, and yield back to the chairman.
Chairman Conyers. |1 thank you for your interesting
statistical analysis and support of the amendment.
Those in favor of the Lofgren amendment indicate by
saying "aye."
Those opposed indicate by saying "no."
The ayes have 1t. The amendment iIs agreed to.
Ms. Jackson Lee. Mr. Chairman.
Charrman Conyers. Yes?
Ms. Jackson Lee. | have an amendment at the desk.

Chairman Conyers. | recognize Sheila Jackson Lee, and

ask that her amendment be reported.

The Clerk. Amendment to H.R. 3971 offered by Ms.
Jackson Lee of Texas. 'Page 2, line 13, before the period,
insert-"

[The amendment by Ms. Jackson Lee follows:]
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Ms. Jackson Lee. Mr. Chairman, I ask that the amendment
be considered as read.

Chairman Conyers. Without objection, so ordered.

The gentlelady is recognized in support of her
amendment.

Ms. Jackson Lee. Mr. Chairman, | am grateful for this
legislative iInitiative. | think It Is an Important step to
not only protect the incarcerated persons iIn a variety of
institutions, but the institution i1tself, the institution of
justice, those who are incarcerated, as 1 indicated, and of
course, the law enforcement officers.

I believe that those who are engaged with individuals
who are incarcerated are in harm®"s way. 1 also believe that
states should include training so that the individuals who
are responsible for governing those individuals are also
likely trained to protect themselves, but also to ensure that
there i1s not excessive conditions that result in death in
custody.

Just as an example, iIn the Harris County jail system,
over the past 6 years at least 101 inmates have died in the
Harris County Jail. That i1s an example probably of large
jails across America. This particular legislation requires
the states to report those kinds of incidents.

This is a simple amendment. In order to help those who

incarcerate and protect, i1t would be i