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OVERSIGHT OF THE ANTITRUST
ENFORCEMENT AGENCIES

WEDNESDAY, DECEMBER 7, 2011

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON INTELLECTUAL PROPERTY,
COMPETITION, AND THE INTERNET,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 10:04 a.m., in room
2141, Rayburn House Office Building, the Honorable Bob Goodlatte
(Chairman of the Subcommittee) presiding.

Present: Representatives Goodlatte, Quayle, Sensenbrenner,
Coble, Chabot, Issa, Jordan, Adams, Amodei, Watt, Conyers, Chu,
Deutch, Lofgren, Jackson Lee, and Johnson.

Staff Present: (Majority) Holt Lackey, Counsel; Olivia Lee, Clerk;
and (Minority) Stephanie Moore, Counsel.

Mr. GOODLATTE. Good morning. This hearing of the Sub-
committee on Intellectual Property, Competition, and the Internet
will come to order. This hearing will conduct oversight of the two
agencies that share responsibility for enforcing America’s antitrust
laws, the Department of Justice Antitrust Division and the Federal
Trade Commission’s Bureau of Competition.

When applied in a predictable fashion based on sound economic
principles, the antitrust laws preserve a free and competitive econ-
omy. Antitrust laws protect against monopolies, cartels, and com-
binations that would abuse market power to enrich themselves at
the expense of competition and American consumers. If the anti-
trust laws go unenforced, competition and consumers will suffer. If
they are over enforced, they can give unfair advantage to specific
competitors and thwart pro-competitive practices that benefit con-
sumers. But when applied correctly, the antitrust laws protect com-
petition rather than competitors and intervene in our free market
economy only to the extent necessary to preserve competition.

Thanks to an improved understanding of economics and the his-
tory of antitrust laws’ original intent, antitrust case law and en-
forcement has become much clearer and more predictable over the
past 40 years. Today’s hearing is about Congress ensuring that the
two Federal agencies charged with enforcing the antitrust laws, the
Department of Justice and the FTC, continue to do so in the most
balanced, clear, and predictable way as possible.

Particularly in this difficult economy, the antitrust laws must set
clear rules of the road by which job creators and consumers can do
business, and although antitrust is more predictable than it was 40
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years ago, there are still areas of inefficiency and uncertainty that
I hope to explore in today’s hearing.

I am particularly concerned that merging companies are often
uncertain about which agency will review their merger. The two
antitrust agencies share responsibility for the merger review proc-
ess and decide between themselves which agency will review any
given merger by a process known as clearance. In many cases,
clearance is reasonably clear because one agency or the other has
expertise in the industry involved. However, jurisdiction may be
hotly disputed in high profile matters or when neither or both
agencies have relevant expertise.

The process by which the agencies resolve clearance disputes is
opaque. There are stories which do not inspire confidence of clear-
ance disputes being settled by coin tosses, jump ball arrows or back
room deals. This uncertainty about clearance can affect Americans’
ability to predict whether a given merger will be approved. Because
of different rules that apply to the two agencies, it is widely be-
lieved that mergers that are reviewed by the Federal Trade Com-
mission are less likely to win approval than mergers that are re-
viewed by the Department of Justice.

The first step in a merger challenge for both agencies is to apply
in court for a preliminary injunction blocking the merger pending
further proceedings, but courts apply a lower standard to prelimi-
nary injunction requests by the FTC than to the DOJ. After the
preliminary injunction phase, the FTC may challenge the merger
in an administrative proceeding while the DOJ must bring its chal-
lenge in Federal Court. This also makes it easier for the FTC to
block a merger.

These disparities harm the predictability of the merger review
system. That is why the prior Obama administration Assistant At-
torney General for Antitrust, Christine Varney, said, and I quote,
“I don’t think we want to foster a system where the legal review,
the result of your merger depends on which agency it’s in front of.
I would recommend to the Congress that they start to think about
how to rationalize that.” I would like to accept Ms. Varney’s rec-
ommendation and invite today’s witnesses to help this Committee
think about how to rationalize these disparities.

There are a number of other oversight issues respecting the
transparency, predictability, and fairness of the antitrust system
that this Committee should explore today. These issues include but
are not limited to the scope of the FTC’s authority under Section
5 of the FTC Act, how the proposed closure of DOJ field offices will
affect the budget, DOJ’s increasing reliance on conduct remedies in
merger cases, and whether the agency’s recent guidance regarding
the antitrust treatment of accountable care organizations will pro-
vide clarity and certainty to health care providers trying to adjust
to the new health care law.

All of these issues are important to creating the clear and pre-
dictable rules for free market competition that are necessary to
grow the economy.

I look forward to today’s hearing, and it’s now my pleasure to
yield to the Ranking Member of the Subcommittee, the gentleman
from North Carolina, Mr. Watt.
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Mr. WATT. Thank you, Mr. Chairman, and I want to thank you
for convening this hearing, and I want to enthusiastically welcome
our witnesses today.

Since the beginning of this session of Congress, this Sub-
committee and/or the full Judiciary Committee have held hearings
on pending mergers before your agencies. We have evaluated, pre-
dicted, and sometimes second guessed how a particular proposal
should be processed and investigated by you and your staffs. My
philosophy in this context has always been to try to participate in
the process to actively educate our constituents on complex matters
that are in the process of being analyzed beyond the public eye. I
appreciate the fact that we will never have access to all the facts
and data on which you base your determinations of whether to ap-
prove or disapprove a given merger with or without conditions, and
we are therefore ill equipped to pass definitive judgment on any
pending proposal. So I am pleased that you are here today to pro-
vide us with insight on your leadership, collaboration, and ap-
proaches to enforcement of the laws within your respective and
sometimes joint jurisdiction.

Your written submissions have certainly raised specific areas ap-
propriate for congressional oversight. For example, what is the ef-
fectiveness of behavioral conditions imposed on approved mergers?
Should Congress enact legislation prohibiting pay-to-delay settle-
ments? How should we evaluate the intersection between patent
protection and competition, and are there policy gaps for Congress
to fill in that space? What challenges do we face in coordinating
antitrust policy internationally?

I hope that some of my colleagues will explore some or all of
these issues, but my interests are particularly dominated by one
merger in particular, not with respect to the specifics of the merger
but the debate it inspired within the FTC and in the academic lit-
erature. That merger is the Google/DoubleClick merger and the de-
bate it has ignited about whether or to what extent privacy should
be an element of antitrust enforcement, especially in the online en-
vironment. I believe that the prospect of compromising privacy is
a price consumers pay for most online services. Simply by logging
on to a computer, consumers surrender their privacy. Personal in-
formation is required, collected, shared, used, sold, tracked, and re-
tained frequently without our knowledge.

Chairman Leibowitz, as you noted in your concurring statement
approving the Google/DoubleClick merger, quote, “This rampant
tracking of our online conduct as well as the resulting consumer
profiling and targeting raises critical issues about the sufficiency of
companies’ disclosure, the depth of consumers’ understanding and
control of their personal information, and the security and con-
fidentiality of the massive collection of sensitive personal data.”
And former Commissioner Pamela Jones Harbour in dissent noted
that while, quote, “A minority of consumers will share their most
intimate details with anyone on the Internet, on the radio or on na-
tional television, privacy principles should protect the majority of
consumers who do care about their privacy and who would prefer
greater transparency about the use of their personal information.”

Various academics have also weighed in on these issues, posing
the question whether traditional antitrust enforcement is currently
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inadequate to protect privacy and whether the Department of Jus-
tice and the FTC should expand the scope of analysis to include
privacy and other sociopolitical issues in the competition calculus.
Because I am ever more convinced that one of the most important
things we can do as policymakers is to preserve our privacy protec-
tions online, I'm very interested in your perspectives on the future
of privacy and how it relates to or plays out under the antitrust
laws.

Just yesterday we liberalized the prospect or the manner in
which consumers can give up their privacy online, and I note also
that you recently approved a privacy settlement involving
Facebook, and if I have some time I may want to inquire into that
further.

Mr. Chairman, I thank you for convening this hearing. I think
it’s a very important hearing, and I yield back the balance of my
time.

Mr. GOODLATTE. I thank the gentleman, and it’s now my pleas-
ure to recognize the Ranking Member of the Judiciary Committee,
the gentleman from Michigan, Mr. Conyers.

Mr. CONYERS. Thank you, Chairman Goodlatte. We welcome the
witnesses. It’s worth noting that both of your agencies have done
more to enforce our antitrust laws than in previous years, but that
doesn’t give me much comfort. American and transnational con-
glomerates are getting away with incredible violations of the law.
Companies—Google, Monsanto, Goldman Sachs—have acted re-
peatedly with impunity, engaging in unlawful, anticompetitive
practices knowing that they can exploit the loopholes in a govern-
ment system whose antitrust and criminal enforcement resources
and commitment are not very strong.

So it’s my hope that this is the first of a series of hearings that
will go on in terms of antitrust enforcement. Strong antitrust en-
forcement is critical because free markets and competition, which
are supposed to be the foundation of our system, can only thrive
when there is a strong enforcement in this area of the law. Weak
antitrust enforcement stifles job creation and weakens the econ-
omy. The previously accepted phrase “too big to fail” sums it all up.
When companies like AIG, CitiGroup, and a number of Wall Street
predators become so large that our entire economy depends on
their continued success, which may incorporate unethical or illegal
activity, then the economy has become too concentrated and too
distorted.

Three years after the financial distress Wall Street has put us
in, not one Wall Street CEO has been imprisoned. In each case
when our Federal antitrust enforcers have stepped up, they have
helped restore competition to the market and protect consumers.
The challenge to block H&R Block and TaxACT merger, the ongo-
ing suit to block the AT&T proposed acquisition of T-Mobile, the
FTC last year settlement with Intel are all consumer wins. We
wait to see what will happen with today’s headlines, the Aetna-
Blue Cross dispute in Michigan that the Justice Department has
actively intervened into, the FTC’s work on anticompetitive pay-for-
delay agreements among pharmaceutical manufacturers that have
so far frequently kept generic drugs off the market. Only action
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will protect American consumers and jobs, and so I am aware of
enforcement efforts have increased over the last couple years.

This year the Federal Trade Commission challenged 17 mergers
believed to be anticompetitive, but it isn’t enough. Google attempts
to purchase Motorola, Verizon teams up with the new Comcast
NBC Universal on shared service ventures, and as the whims of
Wall Street investment firms wreak havoc on the global economy,
we need antitrust to become a top priority for our law enforcement
system.

I'll put the rest of my statement in the record, and I think you
get my drift. Thank you, Mr. Chairman.

[The prepared statement of Mr. Conyers follows:]

Prepared Statement of the Honorable John Conyers, Jr., a Representative
in Congress from the State of Michigan, Ranking Member, Committee on
the Judiciary, and Member, Subcommittee on Intellectual Property, Com-
petition, and the Internet

Thank you Chairman Goodlatte for convening this oversight hearing today.

Although it is worth noting that both of your agencies have done more to enforce
our antitrust laws than the previous one, this gives me little comfort. American and
transnational conglomerates get away with murder. Companies like Google, Mon-
santo, and Goldman Sachs often act with impunity when it comes to engaging in
unlawful and anti-competitive practices because they know they can exploit gaping
loopholes and a government whose antitrust and criminal enforcement resources
and commitment are weak.

Strong antitrust enforcement is critical to our Nation. Free and competitive mar-
kets are the foundation of our economy.

Weak antitrust enforcement stifles job creation and brings weakness to the econ-
omy. The phrase “Too-big-to-fail” sums it all up: when companies like AIG,
CitiGroup, and the Wall-Street-Robber-Barrons become so large that our entire
economy depends on their success: the economy has become too concentrated and
distorted. It is shocking that three years after Wall Street bludgeoned the US and
world economy, not one Wall Street CEO has gone to prison.

In each case when our federal antitrust enforcers have stepped up, they have
helped restore competition to the market to protect consumers. The Justice Depart-
ment’s successful challenge to block the H&R Block/TaxACT merger, ongoing suit
to block AT&T’s proposed acquisition of T-Mobile, and the FTC’s 2010 settlement
with Intel are wins for consumers. Promising developments may come with the Jus-
tice Department’s challenge against Blue Cross Blue Shield’s conduct in Michigan
and the FTC’s work on the anti-competitive pay-for-delay agreements among phar-
maceutical manufacturers that keep generic drugs off the market.

Only action will protect American consumers and American jobs. Now I am aware
that enforcement efforts have increased over the last two years. For example, during
Fiscal Year 2011, the Federal Trade Commission challenged 17 mergers believed to
be anti-competitive.

But this is not enough. As Google attempts to purchase Motorola, as Verizon
teams up with the new Comcast-NBC—Universal on shared service ventures, and as
the whims of Wall Street Investment firms wreak havoc on the global economy, we
need consumer- and competition-oriented antitrust to become a top priority for our
government.

Mr. GOODLATTE. I thank the gentleman, and the opening state-
ments of other Members of the Committee will be placed in the
record without objection.

Before I introduce the witnesses, as is the custom of the Com-
mittee, I would ask them to stand and be sworn.

Do you and each of you swear that the testimony you’re about
to give is the truth, the whole truth, and nothing but the truth, so
help you God?

[Witnesses sworn.]



6

Mr. GOODLATTE. Thank you very much. Our first witness today
is Federal Trade Commission Chairman dJon Leibowitz. Mr.
Leibowitz was sworn in as an FTC Commissioner in 2004 and was
designated Chairman by President Obama in 2009. Before joining
the Commission, Chairman Leibowitz served in several capacities
as Chief Counsel to Senator Herb Kohl from 1989 to 2000, includ-
ing as Democratic Chief Counsel and Staff Director of the U.S. Sen-
ate Antitrust Subcommittee from 1997 to 2000. Leibowitz also
worked for Senator Paul Simon from 1986 to 1987. Before joining
the Commission, Mr. Leibowitz served most recently as Vice Presi-
dent for Congressional Affairs for the Motion Picture Association of
America from 2000 to 2004. A Phi Beta Kappa graduate in Amer-
ican history from the University of Wisconsin, Leibowitz graduated
from the New York University School of Law in 1984.

Our second witness is Acting Assistant Attorney General for
Antitrust, Sharis Pozen. Ms. Pozen became the acting head of the
Antitrust Division in August 2011 upon the resignation of Assist-
ant Attorney General Christine Varney. Previously Ms. Pozen
served as Chief of Staff and Counsel to Ms. Varney. Immediately
prior to joining the Department, Ms. Pozen was a partner in the
Washington, D.C. office of Hogan & Hartson, LLP, where she
served as Director of the firm’s Antitrust Practice Group. Prior to
joining Hogan & Hartson in 1995, Ms. Pozen held several positions
at the Federal Trade Commission, where she began her profes-
sional career in 1989. Ms. Pozen received her JD from Washington
University Law School in St. Louis in 1989 and her BA from Con-
necticut College in 1986.

I want to welcome both of our witnesses, and Mr. Leibowitz, we’ll
begin with you.

TESTIMONY OF JON LEIBOWITZ, CHAIRMAN, FEDERAL TRADE
COMMISSION

Mr. LEiBowITZ. Thank you, Chairman Goodlatte, Ranking Mem-
ber Watt, Mr. Conyers, Mr. Sensenbrenner, Mr. Deutch, and Ms.
Lofgren for inviting me here to testify today on the FTC’s current
antitrust activities, and I'm happy to be here with my colleague
Ms. Pozen.

Let me start with what I hope is modestly good news for the
economy, premerger filings are up. In fact, there were twice as
many filings this year as compared to 2 years ago. That means
companies are beginning to feel more confident about the future,
and it’s also good news for consumers because the vast majority of
mergers don’t raise competitive issues, and indeed some may create
benefits. Of course, we review merger filings to determine which
ones may substantially lessen competition. That’s our standard
under the Clayton Act.

In fiscal year 2011 we brought, as Mr. Conyers noted, 17 merger
enforcement actions. Most of the time that means we negotiated di-
vestiture of assets to remedy a problem, and we let the rest of the
acquisition go forward, but this year the FTC went to Federal
Court four times to stop mergers, so it has been a busy year for
us.

As this Committee knows, the FTC has jurisdiction over a wide
swath of the economy. Mr. Watt noted that we spend a lot of time
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thinking about and involved in privacy issues on our consumer pro-
tection side, and in both our consumer protection and our competi-
tion missions, we try to focus on sectors where our action will do
the greatest good for the greatest number of people. It’s a utili-
tarian approach, and these include energy technology and of course
health care.

As spending on health care approaches 18 percent of our GDP,
the FTC has redoubled its efforts to combat illegal pay-for-delay
pharmaceutical settlements, prevent harmful consolidation, and
formulate policies that will support innovative health care collabo-
rations. One area of health care competition that has required par-
ticular attention this year is hospital mergers. Several years ago
under Republican Chairman Tim Muris we conducted retrospective
studies of consummated hospital mergers to examine their effects,
and we found in some instances that prices had gone up substan-
tially. That formed the basis of the Commission’s challenge to a
previously consummated hospital merger of two hospitals serving
Evanston, Illinois. Since then the Commission has successfully
challenged an impending hospital merger in Northern Virginia,
and this year alone we have challenged three others, leading us to
believe we might be witnessing the start of a wave of consolidation
that could raise prices and reduce quality of care for American con-
sumers and patients. Sometimes we’ve alleged these. Hospital
mergers have used what we think is a misapplication of what’s
known as the State action doctrine as a fig leaf for their deals.

Another area of focus at the FTC is high tech industries. The
proper application of competition principles in the high tech arena
can be difficult, but it is critical. Antitrust enforcement can stop il-
legal conduct that chokes off avenues for new firms to challenge in-
cumbents and that was the crux of our case against Intel, and we
resolved it in a way that’s good for consumers and also allowed
Intel to continue to innovate going forward.

Sometimes, however, market facts suggest that the FTC take a
wait-and-see approach, as we did when we determined not to chal-
lenge Google’s purchase of AdMob. I think we made the right call
here. Competition between Apple’s iPhone and Google’s Android
platforms has led to an explosion of mobile applications. We will
continue to pursue this balanced course, intervening only, as you
mentioned, Chairman Goodlatte, when warranted to protect con-
sumers and competition for the competitive process.

Energy markets continue to demand the Commission’s attention.
There’s only so much that households can do to reduce their gaso-
line consumption, so higher fuel prices severely cut into a family’s
ability to buy other necessary goods or save for the future. Recently
we opened an investigation when we observed unusual behavior
among certain oil refiners. Their profit margins were going up
while simultaneously their utilization rates were going down.

Let me also touch upon our authority under Section 5 to stop un-
fair methods of competition. As you know, Congress granted Sec-
tion 5 authority to the FTC when it created our agency in 1914.
Section 5 is a carefully balanced tool that allows us to go modestly
beyond the ambit of the antitrust laws to stop anticompetitive con-
duct, but it limits the remedies we may apply, and it makes it more
difficult to bring follow-on private class action lawsuits. We have
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unanimous, bipartisan support within the Commission to use Sec-
tion 5 in appropriate circumstances, circumstances in which com-
petition itself is harmed.

For example, we used Section 5 to challenge invitations to
collude most recently against U-Haul. This attempt to fix prices in
the truck rental market in Florida couldn’t be reached under the
antitrust laws because there was no actual agreement or meeting
of the minds about raising prices, but it is conduct that can and
should be stopped.

Finally, let me mention our antitrust policy work. We are in the
midst of what might be called an antitrust renaissance. The work-
ing partnership with our colleagues at the Antitrust Division has
recently produced two significant policy documents, a revision to
the horizontal merger guidelines and a statement of enforcement
policy for accountable care organizations. These joint efforts help to
bring clarity and consistency to the law, guidance that benefits the
business community and law-abiding companies.

We look forward to continuing to work side by side with the De-
partment of Justice as well as with State attorneys general to pro-
mote competition for the benefit of American consumers and busi-
nesses.

Thank you. Happy to take questions after Ms. Pozen speaks.

[The prepared statement of Mr. Leibowitz follows:]
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Introduction

Chairman Goodlatte, Ranking Member Watt, and Members of the Subcommittee, thank
you for the opportunity to appear before you today. | am Jon Leibowitz, Chairman of the
Federal Trade Commission, and I am pleased to testify on behalf of the Commission and discuss
some of our current competition enforcement activities."

As the Members of this Subcommittee well know, competitive markets are the
foundation of our economy, and effective antitrust enforcement is essential for those markets to
function well. Vigorous competition promotes economic growth by keeping prices down,
expanding output and the variety of choices available to consumers, and promoting innovation.

One of the Commission’s primary obligations is to promote and protect competition. The
FTC has jurisdiction over a wide swath of the economy. Among the sectors that the FTC focuses
on are health care, energy, and technology.

We examine both mergers and unilateral and joint conduct by firms. Indeed, broadly
speaking one of our most significant responsibilities is to prevent mergers that may substantially
lessen competition. Pre-merger filings under the Hart-Scott-Rodino Act are rebounding,? and
during fiscal 2011, the Commission challenged 17 mergers that we believed would be

anticompetitive.® In fiscal 2012 to date, the Commission has challenged three more mergers,”

! The written statement represents the views of the Federal Trade Commission. My oral presentation and
responses to questions are my own and do not necessarily reflect the views of the Commission or of any
other Commissioner. Commissioner Rosch dissents from portions of the testimony, as explained in notes
6,9 and 31.

2In FY 2011, twice as many transactions were reported to the antitrust agencies as compared to FY 2009.
? Five proposed mergers were abandoned or restructured after FTC staff raised competitive concems; nine
were resolved by entry of Commission consent orders; and in three, the FTC filed complaints in federal
court to stop the mergers pending a full administrative trial. Competition Enforcement Database,
available at http://www fic cov/be/caselis/merger/tatal/20 11 pdf.

*“FTC Requires Sale of Generic Cancer Pain Drug and Muscle Relaxant as Conditions of Teva’s $6.8
Billion Acquisition of Cephalon™ News Release dated Oct. 7, 2011, available at
hittp:www fie gov/opa/201 1/10/4evacephalon.shtm; “FTC Requires Parent of Market Research Finn

1
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including through a recent action in federal court seeking a preliminary injunction against a
merger that would combine two of the three hospitals in Rockford, Tllinois. Currently, three of
the FTC’s merger cases are pending in administrative litigation,” and one Commission merger
ruling is pending appellate review ® All of that amounts to a busy year for merger litigation.
This testimony highlights these and other key competition efforts: in the health-care
industry, we have focused on ending anticompetitive pay-for-delay pharmaceutical agreements,
blocking anticompetitive mergers, and developing policy guidance regarding new health-care
collaborations; in technology markets, we have policed exclusionary conduct; and in the energy
sector, we have promoted competition. The testimony also briefly describes our efforts to
cooperate across borders and minimize inconsistent competition enforcement outcomes, and
summarizes important FTC actions to protect consumer privacy and shut down shady operations
and deceptive marketing campaigns that aim to take the last dollar out of consumers’ pockets

during these tough times.

IMS Health to Scll Two Product Lincs Before Acquiring Rival SDI Health,” News Release dated Oct. 28,
2011, available at http:/www fie.gov/opa201 1/10/ims shtm; “FTC Challenges OSF Healthcare System
Proposed Acquisition of Rockford Health System as Anticompetitive,” News Release dated Nov. 18,
2011, available at hitp/iwww fte goviopa/201 1/1 1 rockford shtm.

® In the Marter of ProMedica Health System, Inc., Dkt. No. 9346

heto:Awww fte.gov/os/adipro/dd34o/ndex shim ; In the Maner of Phoebe Putney Health Systems, Ine., et
al., Dkt. No. 9348 http.//www fte.gov/osfadipro/d9348/index.shtw; and In the Matier of OSF Healthcare
System, Dkt. No. 9349 hitp./www fic cov/os/adipro/d9349/index. shtm.

® The Commission’s Polypore decision has been bricfed and oral argument is scheduled for January, 2012
before the 11" Circuit (Polvpore v. Ivederal Trade Commission, No. 11-10375-EE) available at
http:/www fic gov/os/caselist/08 1013 1/index.shtm. FTC v. Phoehe Putney Health Systems, Inc., No. 11-
12906-EE (L 1™ Cir.) is on appcal before the Eleventh Circuit, See infia an. 27, 28.

http:/iwww fte. gov/os/casclist/1110067/index.shiru.  The Eighth Circuit recently denicd the
Commission’s petition for rehearing in 14C v. Lundbeck Inc., No. 10-3458 (8" Cir. 2011).

Commissioner Rosch dissents from the testimony as he considers the Lundbeck decisions issued by the
district court and the Eighth Circuit to be one of the most important (and most erroneous) merger
decisions issucd this year, and therefore warrants more mention, He would file a petition for certiorari
asking for review of the decision by the Supreme Court, which has not reviewed a merger case for many
years.




12

First, however, the Commission would like to provide some background on institutional
reforms that have improved the efficiency and effectiveness of the FTC’s daily work.
Building a Better FTC to Combat 21™ Century Challenges

As the FTC approaches its centennial year, the Commission remains, by design, a
bipartisan, consensus-driven organization, attributes that have served consumers well over the
years. This design enables the Commission to maintain institutional stability and credibility over
time, as it continues to protect competition and consumers.

In the same spirit, the Commission has fostered a productive partnership with our sister
antitrust enforcer, the Antitrust Division of the Department of Justice. Our recent joint efforts
have resulted in the publication of two significant policy statements — the revised Horizontal
Merger Guidelines’ and the Antitrust Enforcement Policy Statement Regarding Accountable
Care Organizations® — that enhance the consistency, clarity, and transparency of U.S. antitrust
policy and enforcement.” The agencies also jointly revised the Hart-Scott-Rodino Antitrust

~ 10 .. .
Improvements Act Rules to reduce unnecessary burdens on merger filers.” This is consistent

7 See U.S. Department of Justice and the Federal Trade Commission, Horizontal Merger Guidelines,
August 19, 2010, available at http://www fte.gov/os/2010/08/100819hmg.pdf.

8 http:/www fie gov/os/fedres/2011/10/1 1 1020aco pdf.

¢ Although he voted for the Antitrust Enforcement Policy Statement Regarding Accountable Carc
Organizations, Commissioner Rosch dissents from the assertion that the statement enhances “the
consistency, clanty, [or] transparency™ of U.S. antitrust policy and enforcement. To the contrary, in his
vicw, accountable carc organizations (ACOs) arc a kind of joint venture in which the member providers
are only clinically, not financially, integrated. Commissioner Rosch believes that under govemning case
law, a provider must be financially integrated in order safely to jointly contract with other providers.
Thus, in his view, the Policy Statement does not provide that kind of protection, i.e., requiring that ACOs
be financially integrated as well as clinically integrated, to cither Medicare or private insurcrs.

916 C.F.R. Part 803. See “FTC, DOJ Announce Changes to Streamline the Premerger Notification
Form,” News Release dated July 7, 2011, available at

hip://www.ltc.gov/opa/2011/07 /hseform.shim. The premerger notification form was trimmed
from 15 pages down to 10 pages, and it no longer requires certain categories of documents and
information that have proven not to be useful in an initial antitrust review.

3
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with the FTC’s ongoing efforts, as outlined in previous testimony, " periodically to review and
update rules, regulations, and guidelines so that they do not become obsolete, inetfectual, or
unduly burdensome.

To that same end, the Commission also has revised its rules governing administrative
litigation to ensure that our process is not unduly time-consuming or burdensome. For example,
the revised Rules hold respondents, complaint counsel, the administrative law judge, and the
Commission to aggressive timelines for discovery, motions practice, trial, and adjudication."
The result is a faster-paced administrative process.”> And just last week, the Commission issued
an opinion and final order in an administrative proceeding in record time — slightly over four
months from the date of the respondent’s notice of appeal.

The Commission is fortunate to have employees who are extraordinarily committed to

their jobs and work hard to deliver the best results for consumers. In the 2011 Federal Employee

' See Prepared Statement on The FTC’s Regulatory Reform Program: Twenty Years of Systematic
Retrospective Rule Reviews & New Prospective Initiatives to Increase Public Participation and Reduce
Burdens on Business Before the House Committee on Energy and Commerce Subcommittee on Oversight
and Investigations, 1 12" Congress (July 7, 2011) available at

htp:/www . fie govios/testimony/ 110707 egreview pdf.

2 <ETC Issues Final Rules Amending Parts 3 and 4 of the Agency’s Rules of Practice,” News Release
dated April 27, 2009, available at btp./iwww ftc.gov/iopa/2009/04/part3 shitm. In August, the
Commission made additional changes relating to discovery, the labeling and admissibility of certain
cvidence, and deadlincs for oral arguments. See “FTC Modifics Part 3 of Agency’s Rulcs of Practice,”
News Release dated August 12, 2011, available at iitp:/fwwew fic.gov/opa/201 1/08/pant3 shtm.

 For example, after the Commission voted unanimously on January 6, 2011 to challenge a hospital
merger in Toledo, Ohio, FTC lawyers filed an administrative complaint and, with the Ohio Attorncy
Gengral, a motion for a preliminary injunction in federal court in Ohio. After a two-day trial, the federal
judge issued a preliminary injunction on March 29; meanwhile, both FTC complaint counsel and the
merging parties prepared for an administrative trial that began on May 31. After 30 days of testimony
and motions. including 81 witnesses and over 2700 exhibits, the ALJ heard closing arguments on
Scptember 29, In total, within ninc months, FTC staff prosccuted both a preliminary injunction action
and a trial on the merits, which is a timeframe comparable to a fast-track litigation in Federal district
court.
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Viewpoint Survey,'® the FTC ranked second among all federal agencies in leadership and
knowledge management, results-oriented performance culture, and talent management.
Promoting Competition in Health Care Markets

Health care costs have risen to nearly 18 percent of GDP and will continue to increase, so
it is more important than ever that the Commission be vigilant and take action to preserve and
promote competition in health care markets. The cost of health care is a real problem for all
Americans, and the Commission seeks to address this national problem by using all the tools
Congress gave to us, and by devoting significant resources so that competition will enable
market participants to deliver on the promises of cost-containment and continued excellence and
innovation.

7 Ending Anticompetitive Pay-for-Delay Pharmaceutical Agreements

One of the Commission’s top competition priorities continues to be ending
anticompetitive “pay-for-delay” agreements, settlements of patent litigation in which a branded
pharmaceutical manufacturer pays the generic manufacturer to keep its competing product off
the market for a certain time. Settlements like these enable branded manufacturers to buy more
protection from competition than the assertion of their patent rights alone would provide. The
agreements profit both the branded manufacturers, who continue to charge monopoly prices, and
the generic manufacturers, who receive substantial compensation for agreeing not to compete.
These agreements, however, impose substantial costs on consumers and businesses every year

For the last 15 years, extending through several changes in Commission leadership and
composition, the FTC has taken the position that these pay-for-delay deals violate the antitrust
laws. Despite our efforts, beginning in 2005 some courts, we believe incorrectly, have upheld

pay-for-delay agreements, and they now have become commonplace.

'* Results arc available at hitp://www fedvicw opm.gov/201 1/Rankino/.

5
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These developments are troubling. The Commission continues to challenge agreements
in court.”” But solving this problem through the courts will take considerable time during which
American consumers and governments will continue to pay high prices for prescription drugs.
Therefore, even as the Commission fights against anticompetitive pay-for-delay settlements in
the courts, the Commission continues to support a legislative solution to the problem.
Legislation would be the most effective way to winnow out anticompetitive deals, and would
result in cost savings to consumers as well as to the federal government.

» Stopping Anticompetitive Health Care Mergers

Several FTC merger enforcement actions this year have involved companies in health
care markets: hospitals, dialysis centers, pharmaceutical manufacturers, and pharmacies. In
particular, the FTC has redoubled its efforts to prevent hospital mergers that may leave
insufficient local options for in-patient hospital services. In the late 1990s the Commission lost a
string of challenges to hospital mergers, after which then-Chairman Tim Muris announced that
FTC economists would undertake a hospital merger retrospective to study consummated hospital
mergers to determine whether particular ones resulted in higher prices or affected quality.® This
effort led to the Commission’s administrative challenge to the consummated merger of two

Chicago-area hospitals, Evanston Northwestern Healthcare and Highland Park Hospital. There,

'> The Commission is actively pursuing two major pay-for-delay cases in federal courts: one against
Solvay Pharmaccuticals regarding AndroGel, a testosterone replacement drug often used by victims of
testicular cancer, and the other against Cephalon regarding the drug Provigil, a slecp disorder medication
with nearly $1 billion in annual U.S. sales. In addition, FTC staff continues to investigate new pay-for-
delay agreements.

'® Balan, David J. and Patrick S. Romano, “A Retrospective Analysis of the Clinical Quality Effects of
the Acquisition of Highland Park Hospital by Evanston Northwestern Healthcare™ (Nov. 2010) available
af hitpAwww fie.gov/be/workpapers/wp307 pdf: Thompson, Aileen, “The Effect of Hospital Mergers on
Inpatient Prices: A Case Study of the New Hanover-Cape Fear Transaction” (Jan. 2009) available at
bttp:www fe govibe/workpapers/wp295 .pdf. Haas-Wilson, Deborah and Christopher Garmon, “Two
Hospital Mergers on Chicago’s North Shore: A Retrospective Study” (Jan. 2009) available at
httowww fte.govibe/workpapers/wp293 pdf and Steven Tenn, “The Price Effects of Hospital Mergers:
A Case Study of the Sutter-Summit Transaction” (Nov. 2008) available at

http:www tte gov/be/workpapers/wp293 pdf.
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a unanimous Commission found that the merger had resulted in dramatically higher prices for
acute inpatient hospital services in the Evanston area.’” Since that decision, the Commission has
successfully stopped an anticompetitive hospital merger in Northern Virginia,'® and now has
three hospital merger cases pending in administrative litigation.'”” This brief history illustrates
how the agency develops and uses its expertise to inform and guide its enforcement priorities and
efforts.

Recently, Commission enforcement actions in the health care industry have raised
important questions about the intersection of state regulation and federal antitrust law. Nearly
seventy years ago, the Supreme Court determined that the federal antitrust laws do not apply to
the acts of a state as sovereign,21 and in a line of cases since then, the Court has refined the state
action doctrine to permit a state to delegate its sovereign ability to pursue anticompetitive market
regulation to non-sovereign actors, such as cities or even private actors. These non-sovereign
actors can avail themselves of the state action exemption only if they can show that their actions
were both taken pursuant to a clearly articulated and affirmatively expressed state policy and

actively supervised by the state itself.

Y Evansion Norihwesiern Healtheare Corporation and ENH Medical Group, Inc., Dkt. No. 9315,
available ar htty:/fwww.fto.gov/os/adipro/d93 1 S/index. shim.

¥ FTC v. Inova Health System Foundation and Prince William Health System, Dkt. 9326, available at
Lttp:Awww fie govios/adipro/d9326/index.shom. The Commission also reviews mergers involving other
types of health carc facilitics to protect competition. For instance, the Commission took action to remedy
the anticompetitive effects of a merger of outpatient clinics in Roanoke, Virginia, “FTC Challenges
Carilion’s Acquisition of Qutpatient Medical Clinics,” News Release dated July 24, 2009, available at
http/www fic sov/opa/ 2009/ 7 /canlion shtm. and required divestitures in a proposed merger of facilities
providing mpaticnt psychiatric services. “FTC Requires Universal Health Services to Scll 15 Psychiatric
Facilities as a Condition of Acquiring Rival Psychiatric Solutions,” News Release dated Nov. 15, 2011,
available ar http./vvww fie gov/opa/2010/1 Hpsychsol shim.

1 See cases cited in footnote 5 above.

?® For a complete list of FTC enforcement actions relating to health care, see /1'C’ Antitrust Actions in
Health Care Services and Products, available at http: //www fto gov/be/healtheare/antitrust/houpdate pdf.
2 Parker v. Brown, 317 U.S. 341 (1943).

2Cal Retail Liguor Dealers Ass 'nv. Midcal Alumivmm, Inc., 445 U.S. 97, 105 (1980).). Certain non-
sovereign actors like municipalities need show only that the state has clearly articulated a policy to

7
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The FTC supports the state action doctrine, which protects important interests, but
applying it in ways the Supreme Court never intended could cause harm. For example, the
Commission recently and unanimously challenged Phoebe Putney’s proposed acquisition of its
rival hospital in Albany, Georgia,” alleging a merger to monopoly, which, if proven, could mean
substantially higher health care costs for patients who use those hospitals. The parties’ primary
defense has been that the acquisition is protected by the state action doctrine regardless of its
competitive impact. As we explained to the court of appeals, however, the state action amounted
to the parties using a state entity, the Hospital Authority of Albany-Dougherty County, as a straw
man to avoid antitrust scrutiny. We do not think the state action doctrine, properly interpreted,
covers such conduct. This issue of state action is pending before the Eleventh Circuit.*

The Commission also continues to review mergers between pharmaceutical
manufacturers, and also is investigating a merger involving pharmacy benefit managers. This
year, the Commission required divestitures to remedy competitive concerns in four proposed

mergers between drug makers.”> With the costs of prescription drugs increasing faster than other

displace competition with regulation to avail themselves of the state action defense. Town of Hallie v.
Eau Claire, 471 U.S. 34, 38-39 (1985).

2 “FTC and Georgia Attomey General Challenge Phoebe Putney Health System’s Proposed Acquisition
of Palmyra Park Hospital as Anticompetitive™ News Release dated April 20, 2011, available at
http:/rwww. fic. goviopa/20]1 1/04/phoebeputasy.shtm.

2 FTC v. Phoebe Putney Health Systems. Ine., No. 11-12906-EE (1 1" Cir.),

http:Awww fic govios/casclist/1 1 10067/index shtm. There arc also statc action issucs in the North
Carolina Board of Dental Examiners casc, In the Martier of N.C. Bd. of Dental Examiners, 151 FT.C.
607 (2011), available at http.//ftc gov/os/adipro/d9343/1 10208 commopinion. pdf.

» Hikma Pharmacenticals and Baxter International, Dkt. No. C-4320 (conscnt order) availahle at
http:www fe govios/caselist/ 111003 Vindex shitin; Grifols and Talecris Biotherapeutics Holdings Corp.,

Company and Paddock Laboraiories, Inc., Dkt. No. C-4329 (consent order) available at
http://www. fic.gov/os/caselist/1 110083 /index.shtm; Yeva Pharmaceuticals, Inc. and Cephalon, Dkt. No.
C-4335 (consent order) availahle ar htp./iwww fle. pov/os/caselist/ 11 10166/index shtm.

8
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health care costs,?® the Commission is committed to preventing pharmaceutical and related
mergers that may allow companies to exercise market power by raising prices.

» Encouraging Beneficial Collaboration to Reduce Costs and Improve Care

The new U.S. health care law, the Patient Protection and Affordable Care Act,”” seeks to
improve quality and reduce health care costs by, among other things, encouraging physicians,
hospitals, and other health care providers to become accountable for a patient population through
integrated health care delivery systems, such as Accountable Care Organizations (ACOs). ACOs
will serve Medicare fee-for-service beneficiaries through the Medicare Shared Savings Program.
But as these integrated groups begin to act in the commercial market, they could potentially gain
market power and reduce competition. The FTC has worked with the Department of Justice and
other agencies — most notably the Centers for Medicare and Medicaid Services — to provide
guidance to ACOs. This guidance will ensure that the antitrust laws are not perceived as a
barrier to bona fide collaboration to improve healthcare and reduce costs while at the same time
ensuring that any benefits from the increased collaboration will not be lost to anticompetitive
conduct **

In October, the FTC and DOJ issued a joint Statement of Antitrust Enforcement Policy™
to make clear that the antitrust analysis of ACO applicants to the Medicare Shared Savings

Program seeks to protect both Medicare beneficiaries and commercially insured patients from

% Centers for Medicare and Medicaid Services, HHS, National Health Expenditure Fact Sheet, available
at hitp/fwww cms gov/NationalHealthExpendData/downloads/tables pdf.

7 The Patient Protection and Affordable Care Act, Pub. L. 111-148, 124 Stat. 119-1025 (March 23,
2010), to be codified at scattered sections of 42 U.S.C., amended by Health Care and Education
Reconciliation Act of 2010, Pub. L. 111-152, 124 Stat. 1029 (March 30, 2010).

% Another Dose of Competition: Accountable Care Organizations and Antitrust workshop, May 9, 2011,
materials available ar htp:/fwww fte gov/opp/workshops/aco2/index. shtml.

® Statement of Antitrust Enforcement Policy Regarding Accountable Care

Organizations Participating in the Medicare Shared Savings Program, Federal Trade Commission and
Department of Justice (Oct. 20, 2011) available at http:/fwww . ftc gov/os/fedres/201 1/10/1 1 1020aco pdf.

9
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anticompetitive harm, while allowing ACOs the opportunity to integrate to achieve significant
efficiencies. The Policy Statement (1) describes when the Agencies will apply rule of reason
treatment to ACOs; (2) sets out an antitrust safety zone; (3) identifies potential ACO conduct that
might raise competitive concerns and that ACOs should therefore avoid; and (4) provides
additional antitrust guidance for ACOs that are outside the safety zone.® Further, newly formed
ACOs concemed that they may run afoul of the antitrust laws may take advantage of a voluntary
expedited antitrust review process, which can provide specific guidance to ensure that the ACO’s
proposed conduct does not violate the antitrust laws.
Antitrust Oversight in Technology Industries

Some question how antitrust law can keep up with a rapidly evolving marketplace. But
the antitrust laws have stood the test of time because they are rooted in fundamental principles:
that competition among independent firms yields lower prices, better service, more choices, and
the promise of better products tomorrow; and that business conduct that unreasonably impedes
competition limits economic growth.>

It has been widely reported that the Commission has ongoing investigations into

potentially anticompetitive conduct by dominant firms in certain high-profile, high-tech

* As indicated in footnote 9 above, howcever, the Policy Statement's safcty zone docs not comport with
Commissioncr Rosch's view of the governing casc law, which requirces that competing providers be
financially as well as clinically integrated in order to contract jointly.

3 See also “How Enduring Competition Principles Enforced by the Federal Trade Commission Apply To
Today's Dynamic Marketplace,” testimony of the Federal Trade Commission presented before the House
Committee on the Judiciary Subcommittee on Courts and Competition Policy, Sept. 16, 2010, available
at hitp:/Awww fle.sov/os/testmony/ 1069 1 6digitalagetestimony pdf. The Commission has used its
authority under Scction 5 of the Federal Trade Commission Act to police unfair methods of compctition
in rapidly changing markcts. Remedics available under the FTC Act are particularly well suited to deal
with antitrust violations in new or dynamic markets especially because a finding of a Section 3 violation
by the Commission should greatly limit treble damage Lability in private litigation against the same
defendant. Because the Commission lacks the authority to fine or penalize violators, Commission
remedics limit the potential for unduly harsh or punitive responses to what may be somewhat novel
situations in new markets. Thus, the Commission can apply antitrust principles in new situations and
dynamic markets with reduced risk of unduly chilling a leading firm’s incentives to compete aggressively.

10
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industries. Without getting into the specifics of any investigation, it is certainly true that our
efforts to police exclusionary or collusive conduct often involve high-tech products.

For example, in the 2009 FTC enforcement action against Intel Corporation, the
Commission alleged, among other things, that Intel used “exclusive dealing” agreements that
effectively punished companies wanting to utilize or distribute competing products.”® This
blocked rivals from successfully reaching consumers with their products, and thereby unlawfully
maintained the company’s monopoly.

Another important high-tech matter resulted in no case being filed — the Commission’s
May 2010 decision to close its investigation of the Google/AdMob merger.™ There, near the
conclusion of a thorough investigation, the Commission evaluated “late breaking news” that
Apple was poised to challenge Google in the future in the mobile advertising space. Taking
account of Apple’s anticipated entry into the market, the Commission determined that future
competition in mobile advertising was not likely to be harmed by the merger. This reflects a
balanced approach of focusing on the facts as they develop in real time, which helps the
Commission assess what competition is likely to look like in the future, even in fast-paced
technology industries.

The Commission also has made a number of other contributions to the analysis of high-
tech issues through our policy efforts addressing innovation, standard-setting, and patents. Over

the past decade and a half, the Commission has brought several cases involving anticompetitive

* “FTC Settles Charges of Anticompetitive Conduct Against Intel,” News Release dated August 4, 2010,
available ar hitp./fwww Jic. gov/opa/2010/08/intel.shtm. The casc against Transitions, Inc. featurcd
similar allcgations. “FTC Bars Transitions Optical, Inc. from Using Anticompetitive Tactics to Maintain
its Monopoly in Darkening Treatments for Eyeglass Lenses,” News Release dated March 2, 2010,
available ar hitp://www fte.gov/opa/2010/03/optical .shtm.

# Gee “FTC Closcs its Investigation of Google AdMob Deal,” News Release dated May 21, 2010,
available ar hitgp://www ftc.gov/opa/2010/05/suladmob.shim

11
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conduct by technology companies for undermining the standard-setting process.>* In addition,
the Commission previously issued two well-regarded reports on competition and patent law, in
2003 and 2007.% This year we issued another significant patent study, focusing on notice and

remedies.*®

We held a workshop to learn more about licensing in the standard-setting context
and how standard-setting organizations and their members have dealt with the risk of patent
hold-up (whereby a firm is able to demand higher royalties after a standard is implemented than
it could have obtained beforehand).”” The Commission will continue to foster an on-going
dialogue with stakeholders in this important area.
Monitoring Energy Markets

Few issues are more important to consumers and businesses than the prices they pay for
gasoline to run their vehicles and energy to heat and light their homes and businesses.

Accordingly, the Commission carefully monitors energy markets and devotes significant

resources to fostering competition in them.

* Dell (‘omputer Corp 121 F. T C. 616 (1996), available at

/ FIC_VOLUME DECISION 121 (JANUARY -
Union Oil Co. of Cal., 140 F.T.C. 123 (20(h ). available at
Jivww fie, gOV/O\/ dmro/d% )3/indes m; Rambus Inc., 2007 F.T.C. LEXIS 13 (2007), available at
http-/Awww. fie. govi os/admro/df)s(}’/(ﬂ(}?()*ﬁxm order.pdf; Negotlatcd Data Solutions, LLC, 2008 F.T.C.
LEXIS 120 (2008), available at hitp/iwww ftc.gov/os/casclist0310094/08092 3ndsdo.pdf;, Dissenting
Statement of Commissioncr Kovacic, Negotiated Data Solutions, LLC 2008 F. T.C. LEXIS 9 (2008),
available at http:/iwww ftc.govios/caselist/05 10094/080122kovacic. pdf; Dissenting Statement of
Chairm'm M'1jons Ncgotiatcd Data Solutious LLC 2008 F T.C. LEXIS 10 (2008), available at

® FTC, Antltrust Enforcemcnt and Intcllcctu'll Propert} nghts: Promoting Innovation and Competition:
A Report Issucd By the U.S. Department of Justice and the Federal Trade Commission (2007), available
at http://www fic gov/reports/innovation/P04010 | PromotingInnovationandCompetitionrpt0 704 pdf;
FTC, To Promote Innovation: The Proper Balance of Comnpetition and Patent Law and Policy (2003),
available ar http /fwww flo.eov/os/2003/10/innovationmpt.pdf.

* FTC, The Evolving TP Marketplace: Aligning Patent Notice and Remedies with Competition (2011),
available ar hitp://www ftc.gov/os/2011/03/1 1030 7patentreport pdf.

¥ FTC Workshop: “Tools to Prevent Patent “Hold-Up,” (June 21, 201 1); matcrials availablc at
http:/Awww fie gov/opp/workshops/standards/index.shiml.
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The FTC is conducting a publicly disclosed investigation of petroleum industry practices
and pricing.*® In response to allegations of increases in crude oil and refined petroleum product
prices and profit margins accompanied by a reduction in refinery utilization rates, the
Commission is investigating whether certain oil producers, refiners, transporters, marketers,
physical or financial traders, or others (1) have engaged in practices, including manipulation, that
have lessened or may lessen competition in the production, refining, transportation, distribution,
or wholesale supply of crude oil or petroleum products; or (2) have provided false or misleading
information related to the wholesale price of crude oil or petroleum products to a federal
department or agency. Such acts or practices could violate Section 5 of the FTC Act,” the
Commission’s Prohibition of Energy Market Manipulation Rule,* or Section 811 or Section 812
of the Energy Independence and Security Act of 2007.*!

The FTC and the Commaodity Futures Trading Commission have concurrent law
enforcement authority to challenge fraud-based manipulation of petroleum markets. In addition,
the CFTC has exclusive jurisdiction to regulate exchanges, clearing organizations, and
intermediaries in the U.S. futures industry. In April of this year, the Commission and the CFTC
signed a Memorandum of Understanding™ to facilitate our sharing of non-public information
relating to matters of common interest, such as evidence of possible manipulation of oil and

gasoline markets, thereby enhancing the effectiveness of both our law enforcement efforts.

* Information To Be Publicly Disclosed Conceming the Comnission Petroleum Industry Practices and
Pricing Investigation, Statement by the Federal Trade Commission, File No. 111 0183 (June 20, 2011)
available ar hitp,/www . fte pov/os/201 1/06/110620petrolenminvestization. pdf.

¥15US.C. §45.

“16 C.F.R.317.

142 US.C.§§ 17301, 17302.

“ Memorandum of Understanding between the Commodity Futures Trading Commission and the Federal
Trade Commission, effective April 6, 2011, available at hitp://www.fic.pov/os/2011/04/1 1041 2{tcetic-
mou pdf.
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Additionally, the Commission continues to monitor daily retail and wholesale prices of
gasoline and diesel fuel in 20 wholesale regions and approximately 360 retail areas across the
United States. This daily monitoring serves as an early-warming system to alert our experts to
unusual pricing activity, and helps the Commission to find appropriate targets for further
investigation of potentially anticompetitive conduct.”® We also use the data generated by the
monitoring project in conducting periodic studies of the factors that influence the prices that
consumers pay for gasoline.*

Mergers also can significantly affect competition in energy markets, so the Commission’s
review of proposed mergers is essential to preserving competition in those markets. This year,
the Commission challenged Irving Oil Terminals Inc.’s acquisition of certain assets from
ExxonMobil. To preserve competition in gasoline and distillates terminaling services markets in
the South Portland and Bangor/Penobscot Bay areas of Maine, the Commission entered a
Consent Order requiring lrving Oil to relinquish its rights to acquire the Maine terminal and
pipeline assets.*® The settlement resolves the FTC’s charges that the acquisition as proposed was
anticompetitive, and likely would have resulted in higher gasoline and diesel prices for Maine
consumers.

International work

Our international work supports our domestic initiatives. With well over 100

jurisdictions currently enforcing competition laws, it is crucial for us to work with antitrust

agencies worldwide to ensure that the international competition law system functions coherently

“ See Gasoline and Diesel Price Monitoring, www ftc.gov/ftc/oilgas/eas_price htm.

“ A recent report by the staff of the Commission’s Bureau of Economics concludes that while a broad
range of factors influence the price of gasoline, worldwide crude oil prices continuc to be the main driver
of what Amcricans pay at the pump. Scc “FTC Issucs New Report on Gasoling Prices and the Petroleum
Industry,” News Relcase dated Scpt. L, 2011, available at hitp/hwww e goviopa/201 1/09/gaspricos shitm.
* Irving Oil Ltd., Dkt. C-4328 (consent order) available ai

http:/Avww fie mov/os/caselist/ 101002 index shim.
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and effectively. We have developed strong bilateral relations with our foreign counterparts and
work with colleagues and, often, the business community, in multilateral fora to promote
cooperation and convergence toward sound competition policy.

Bilaterally, we continue to strengthen our cooperation and coordination with our
counterpart foreign agencies, such as those in the EU and its member states, Canada, and Japan,
with whom we cooperate on cases of mutual interest and discuss policies of common concern.
For example, at our recent annual bilateral consultations with the EC’s DG COMP,* we issued
revised Best Practices on Cooperation in Merger Investigations.”” In addition, we have
developed our ties with newer agencies from key jurisdictions, such as China and India, through
our technical assistance program and through participation in our International Fellows program.
Notably, earlier this summer, we entered into a Memorandum of Understanding with the three
Chinese antitrust agencies aimed at promoting greater communication and cooperation among
the antitrust agencies in our two countries,™ and hope to enter into a similar MOU with our
counterparts in India shortly.

The FTC remains a recognized leader in key multilateral competition fora, such as the
International Competition Network (ICN), the competition committee of the OECD, the experts
committee of the United Nations Conference on Trade and Development and APEC, where we

encourage convergence toward sound competition policies and enforcement. Through these

“ The European Commission, together with the national competition authorities, directly enforces EU
competition rules. Within the Commission, the Dircetorate-General (DG) for Competition is primarily
responsible for investigation and enforcement of thesc rules.
http.//ec.curopa.eu/des/competition/index_en him.

# «United States and Furopean Union Antitrust Agencies Issue Revised Best Practices for Coordinating
Merger Reviews,” News Release dated October 14, 2011, available at

hitp/Avww fie.goviopa/201 1/ 10/eumerger.shtm.

“ “Pederal Trade Commission and Department of Justice Sign Antitrust Memoranduin of Understanding
With Chinese Antitrust Agencies,” News Release dated July 27, 2011, available at

http:www e wov/opa/207 L7/ chinamou.shtm.
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initiatives and others, the Commission works with foreign partners to ensure sound analysis,
consistent outcomes, and convergence towards best practices to benefit American consumers and
ensure that American businesses receive fair and equal treatment from antitrust regimes around
the world.
Consumer Protection Highlights

On the consumer protection front, the Commission continues to use aggressive law
enforcement, innovative consumer and business education, and partnerships with other federal
and state agencies to further the reach of our initiatives. The FTC has continued its focus on
protecting financially distressed consumers. The exponential growth of the Internet, combined
with the current economic downturn, has fueled a resurgence of what we call “last dollar frauds.”
These are targeted at the most vulnerable consumers and include foreclosure rescue scams, sham
debt relief services, and bogus job opportunities. Since 2009, the FTC alone has brought 90
cases against these predators. Leveraging our resources, we have partnered with State Attorneys
General and other federal and state agencies that have filed more than 400 enforcement actions.

Consumer privacy also remains a significant priority. Ever-evolving technologies, such
as mobile devices, open up the riches of the Internet but also pose new threats. The FTC has
responded by bringing almost 100 spam and spyware cases, more than 30 data security cases,
and nearly 80 cases for violations of Do Not Call in the past decade. Last December, we issued a
preliminary staff report requesting comment on proposals to inform policymakers as they
develop solutions, policies, and potential laws governing privacy, and to guide industry as it

develops more robust and effective best practices and self-regulatory guidelines.”

A Preliminary FTC Staff Report on Protecting Consumer Privacy in an Era of Rapid Change: A
Proposed Framework for Businesses and Policymakers (Dec. 1, 2010), available at
htip: //www.fte.gov/0s/2010/12 /101281 privacyreport.pdf.
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Conclusion

Thank you for this opportunity to share highlights of the Commission’s recent work to
promote competition and protect consumers. The Commission looks forward to continuing to
work with the Subcommittee to ensure that our antitrust laws and policies are sound and that they

benefit consumers without unduly burdening businesses.

17

Mr. GOODLATTE. Thank you, Mr. Leibowitz.
Ms. Pozen, welcome.
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TESTIMONY OF SHARIS A. POZEN, ACTING ASSISTANT ATTOR-
NEY GENERAL, DEPARTMENT OF JUSTICE ANTITRUST DIVI-
SION

Ms. PozeEN. Thank you and good morning. Is this on? Thank you
and good morning, Chairman Goodlatte and Members of the Sub-
committee, and thank you for the opportunity to appear before you.
It’s an honor to serve as Acting Assistant Attorney General and to
work with the Department’s leadership and the dedicated, talented
division career staff, and our front office team.

When the Attorney General announced my appointment, he said
it would be a seamless transition. That is my focus, continued, vig-
orous antitrust enforcement, transparency, and certainty for con-
sumers and businesses.

Echoing what’s been said this morning, competition drives our
economy. Vigorous antitrust enforcement preserves competition
and delivers American consumers lower prices, higher quality
goods, and more innovation. We take a measured approach to the
antitrust law enforcement and rely on sound competition and eco-
nomic principles. We evaluate each matter carefully, thoroughly,
and in light of the particular facts.

The division’s major competition initiatives include civil merger
and nonmerger enforcement, criminal enforcement, competition ad-
vocacy, and international activities. We have focused on mergers
and conduct that harm consumers and stymie innovation in critical
industries. Efficient and effective merger review and enforcement
are among our core priorities.

When reviewing mergers, we quickly identify those transactions
that raise no competitive issues and let them proceed, and fiscal
year 2011 demonstrates that. We cleared 98 percent of the trans-
actions we reviewed without requesting more information. For the
remaining 2 percent we identified the transactions that required
enforcement. In many of these the parties proposed remedies to re-
solve the competitive problems, and we entered into consent agree-
ments. In other cases, when the parties did not propose effective
remedies, we went to court.

As was noted, among these is our successful lawsuit to stop H&R
Block from acquiring TaxACT, a transaction that would have left
American taxpayers with only two major digital do-it-yourself tax
preparation providers, leading to higher prices, lower quality prod-
ucts, and less innovation. The court agreed and blocked the pro-
posed merger, which was an important victory on behalf of the 40
million American consumers who use this type of tax software.

We also sued AT&T regarding its proposed acquisition of T-Mo-
bile. While I can’t provide details of the pending court matter, I can
say, as articulated in our complaint that was filed in court, this
transaction, if consummated, would substantially reduce competi-
tion in mobile wireless telecommunications services across the
United States, resulting in higher prices, less innovation, and lower
quality services in an industry that is important to millions of
American consumers and businesses.

In addition, we continually seek to improve our transparency in
merger enforcement. The revised horizontal merger guidelines the
Chairman referred to which were released with the FTC last year
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and our updated policy guide on merger remedies have helped
achieve this goal.

Our civil, nonmerger enforcement is an important way we vigi-
lantly police the Nation’s markets against anticompetitive conduct.
For example, we have an ongoing court challenge to Blue Cross/
Blue Shield of Michigan’s use and enforcement of most favored na-
tions clauses in its hospital contracts, which distort the competitive
process. We also challenged a Texas hospital’s use of exclusionary
contracts with health insurers through which the hospital main-
tained its market power, and our litigation against American Ex-
press concerning merchant fees continues, and we are also inves-
tigating the electronic book industry along with the European Com-
mission and with States attorneys generals.

Our criminal enforcement program continues to achieve remark-
able successes. In fiscal year 2011 the division filed 90 criminal
cases, which is up from 60 cases filed in fiscal year 2010. We ob-
tained over $520 million in criminal fines, we charged 27 corpora-
tions and 82 individuals, and courts imposed 21 jail terms, totaling
more than 10,000 days of jail time. These cases were brought in a
range of important industries, including real estate, auto parts, fi-
nancial services, and the air transportation services.

One example is the division’s ongoing international cartel inves-
tigation into price fixing and bid rigging in the auto parts industry.
This has already resulted in one corporation and three individual
guilty pleas, a $200 million fine, and three separate jail terms for
executives. This case involved hard core, pernicious price fixing
that could only have resulted in inflated prices on the parts found
in every American consumer’s car.

Also thriving is our competition advocacy program. Our competi-
tion advocacy efforts focus on sectors important to Americans’ ev-
eryday lives, such as health care, agriculture, and finance.

On the international front, we remain mindful of international
issues in our day-to-day investigations and policy work, recognizing
that our decisions can affect consumers and businesses elsewhere.
We have looked to strengthen relations with emerging economies
such as China and India. Last summer we, along with the Federal
Trade Commission, signed a memorandum of understanding with
all three Chinese competition agencies. We and the FTC expect to
sign an MOU with India in 2012. We are a leader in international
competition groups, and since 2009 we have led the global dialogue
on procedural fairness and transparency issues in these organiza-
tions. The accomplishments I have highlighted today and my testi-
mony depend on the dedication of our division career staff. I can
tell you it is an honor and a privilege to serve with them.

Chairman Goodlatte, Ranking Member Watt, and Members of
the Subcommittee and Committee, thank you again. I am pleased
to answer your questions.

[The prepared statement of Ms. Pozen follows:]



29

Department of Justice

STATEMENT

OF

SHARIS A. POZEN
ACTING ASSISTANT ATTORNEY GENERAL
ANTITRUST DIVISION

BEFORE THE
SUBCOMMITTEE ON INTELLECTUAL PROPERTY, COMPETITION
AND THE INTERNET

COMMITTEE ON THE JUDICIARY
UNITED STATES HOUSE OF REPRESENTATIVES

OVERSIGHT HEARING ON

THE FEDERAL TRADE COMMISSION’S BUREAU OF COMPETITION AND THE
U.S. DEPARTMENT OF JUSTICE’S ANTITRUST DIVISION

PRESENTED ON

DECEMBER 7, 2011



30
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PREPARED STATEMENT OF SHARIS A. POZEN
ACTING ASSISTANT ATTORNEY GENERAL FOR THE ANTITRUST DIVISION

BEFORE THE UNITED STATES HOUSE OF REPRESENTATIVES

SUBCOMMITTEE ON INTELLECTUAL PROPERTY, COMPETITION, AND THE INTERNET

COMMITTEE ON THE JUDICIARY

DECEMBER 7,2011

Good morning Chairman Goodlatte and members of the Subcommittee. It is
a pleasure for me to appear before you today on behalf of the Department of
Justice. Iam honored fo serve as Acting Assistant Attorney General for the
Antitrust Division and to work with the talented Antitrust Division staff to ensure
that consumers and businesses are protected from violations of the antitrust laws.
When the Attorney General announced that he had selected me to lead the division,
he said it would be a seamless transition, and that has been my focus—continued,
vigorous enforcement of the antitrust laws, as well as transparency and certainty
for consumers and business.

T thank you for this opportunity to highlight the Antitrust Division’s
accomplishments, answer your questions about our work, and listen to your views
about enforcement of the antitrust laws. We appreciate this Committee’s active

interest in and strong support of our law enforcement mission.
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Competition is an important cornerstone of our nation’s economic
foundation. Vigilant antitrust enforcement preserves and protects competition and
delivers American consumers lower prices, higher quality goods, and more
innovation. The Antitrust Division undertakes this vigilance using a measured
approach that relies on sound competition and economic principles. We galvanize
the tremendous skills of our lawyers and economists to evaluate each matter
carefully, thoroughly, and in light of its particular facts.

The pillars of the division’s work are civil merger and non-merger
enforcement, criminal enforcement, competition advocacy, and interational
activities and we have been active in all those areas. Each is critical; and
combined, they ensure consumers and businesses benefit from innovative, high-
quality goods at low prices. Through its work, the division has addressed
anticompetitive conduct that harms consumers and stymies innovation in industries
of crucial importance, including transportation, communications, technology,
health care, energy, and financial services, among others.

Merger Enforcement

Efficient and effective merger review and enforcement is a core priority for
the Antitrust Division. Indeed, to many Americans merger enforcement is how
they know the Antitrust Division. Since the last time the antitrust agencies

appeared before this Subcommittee, the division increased its merger activity as
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represented by investigations and concomitant enforcement actions. In Fiscal Year
2011, merging parties submitted 1,450 Hart-Scott-Rodino (HSR) filings to the
Agencies, an increase of approximately 25% over Fiscal Year 2010, in which
parties made 1,166 filings.

When we review HSR filings, the division identifies those transactions that
raise no competitive issues and lets those proceed as quickly as possible. We then
focus our resources on transactions that may harm competition. Just as consumers
rely on us to protect them against harmful business combinations, businesses can
rely on the division to get to the right decision quickly and efficiently, allowing
them to move forward with lawful transactions.

Many proposed transactions do not pose a threat to competition and the
division is able to determine quickly that no further action is currently warranted.
Fiscal Year 2011 was no different in that regard; the division allowed 98% of the
transactions it reviewed to clear its process without requesting any further
information from the parties. In the remaining 2% of matters, the division
identified potential competitive concerns and requested additional information
from the parties to determine if the transaction posed a threat to competition.

From this limited group of transactions, the division identified those
transactions that it determined required enforcement action. In many of these

matters, the parties proposed remedies that the division agreed would solve the
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competitive problem it had identified. In those cases, the division entered into a
consent decree with the parties that will effectively preserve competition in the
relevant markets while allowing the transaction to proceed. In other cases, in
which the parties did not propose remedies that would effectively preserve
competition, the division went to court to block the transaction. Indeed, our record
since former Assistant Attorney General Christine Varney last appeared before the
Subcommiittee demonstrates the division’s commitment to moving swiftly to bring
enforcement actions against transactions that would harm competition when an
effective remedy has not been offered by the parties.

Among these actions is the division’s recent win of its first merger case
litigated to a favorable court decision since 2003. The division filed a civil
antitrust lawsuit on May 23, 2011, to prevent H&R Block from acquiring TaxACT,
a digital, do-it-yourself tax preparation provider. The division alleged that
TaxACT had competed aggressively with H&R Block and disrupted the relevant
market through low pricing and product innovation. The transaction would have
left American taxpayers with only two major digital, do-it-yourself tax preparation
providers, likely leading to higher prices, lower quality products, and less
innovation. The United States District Court for the District of Columbia agreed
with the division’s assessment of this deal, ruling in the division’s favor on

October 31 with a finding that the proposed transaction violated Section 7 of the



34

Prepared Statement of Sharis A. Pozen, page 5

Clayton Act. The parties have since announced they would abandon their
transaction and would not appeal the court’s decision. This decision marks an
important victory by the division on behalf of the American people.

Another notable case that remains in active litigation is our lawsuit to block
AT&T Inc.’s proposed acquisition of T-Mobile USA Inc. The division filed its
complaint in the U.S. District Court for the District of Columbia on August 31,
2011. While I cannot get into the details of this pending court matter, I can say
that, as articulated in our complaint, this transaction, if consummated, would
substantially reduce competition in mobile wireless telecommunications services
across the United States, resulting in higher prices, less innovation, and lower-
quality service in an industry important to millions of American consumers.

In May of this year, the division filed suit to block George’s Incorporated’s
acquisition of a Tyson Foods poultry processing plant in Harrisonburg, Virginia.
The division determined that the transaction would have had the anticompetitive
effect of reducing the prices paid to Shenandoah Valley area farmers who raise
chickens for processors such as George’s and Tyson. After the division filed suit,
George’s proposed an acceptable settlement agreement, which requires George’s to
make capital improvements to the Harrisonburg plant which will enhance the

competitive viability and increase the production of that poultry processing plant.
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This competition translates into more opportunities for farmers to grow and
process poultry.

The division also filed suit to block VeriFone Systems’ acquisition of
Hypercom, a transaction that would have harmed competition in the sale of point-
of-sale terminals. The division moved to block this transaction after the parties
proposed a divestiture to the only other significant provider of POS terminals,
which we determined would not remedy the competitive concerns associated with
the merger. Shortly after the filing of the lawsuit, on May 20, 2011, VeriFone and
Hypercom entered into settlement negotiations with the division, and in August the
parties reached a settlement that requires divestiture of Hypercom’s U.S. point-of-
sale terminals business to a buyer that preserves competition.

In many other matters that the division determined required enforcement
action, the division and the parties avoided litigation through tailored remedies that
the division agreed would solve the competitive problems it had identified. In
those cases, the division entered into consent decrees with the parties that will
effectively preserve competition in the relevant markets while allowing the
transaction to proceed.

Just last month, the division settled a challenge to an agreement between
Blue Cross Blue Shield of Montana and five of six Montana hospitals that own

New West Health Services, a health insurer that competes with Blue Cross in
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Montana. Under the agreement, Blue Cross had proposed to pay $26 million to the
hospital defendants in exchange for those hospitals agreeing collectively to stop
purchasing health insurance from New West for their own employees and to
purchase it instead exclusively from Blue Cross for a period of'six years. The
division determined that such an agreement would substantially reduce, and
perhaps eliminate, New West’s ability to compete in the sale of commercial health
insurance by signaling that New West was likely to exit the market. The consent
decree permits the defendants to proceed with their agreement, but requires both
the divestiture of New West’s commercial health insurance business and that the
defendant hospitals contract with the buyer of the divested insurance business, as
well as other injunctive relief. The division determined that this remedy will
preserve competition in the sale of commercial health insurance in the affected
Montana markets.

The division’s settlement with Comcast and NBC Universal is another
example. As proposed, this transaction would have blunted NBC’s incentive to
distribute programming to Comcast’s video distribution rivals, and could have
caused Comcast’s rivals and their customers to face higher prices for that content.
The division concluded that Comcast’s rivals need access to NBC’s content,
including the NBC broadcast network, to compete effectively against Comcast.

The Federal Communications Commission (FCC) also had jurisdiction to review
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the transaction, and we coordinated closely with them throughout our
investigation. Through this coordination, we worked closely with the FCC to
reach an efficient and effective resolution to the transaction’s competitive issues,
and to achieve complementary results across the agencies that should yield
consistent and thorough enforcement of pro-competitive decree conditions. For
example, the FCC order requires the joint venture to license NBC content to
Comecast’s cable, satellite, and telephone competitors, making it unnecessary for
the division to impose those same requirements.

Under the settlement with the division, the Comcast/NBC Universal joint
venture must make available to online video distributors (OVDs) the same package
of broadcast and cable channels that it sells to traditional video programming
distributors. In addition, the joint venture must offer OVDs broadcast, cable, and
film content that is similar to, or better than, the content these distributors receive
from any of the joint venture’s programming peets, including NBC’s broadcast
competitors, the largest cable programmers, and the largest video production
studios. In the event of a licensing dispute between the joint venture and an OVD,
the division may seek court enforcement of the settlement or permit, in its sole
discretion, the aggrieved OVD to pursue a commercial arbifration procedure
established under the settlement. In addition, the decree prohibits Comcast from

retaliating against any broadcast network, cable programmer, production studio, or
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content licensee for licensing content to a competing cable, satellite, or telephone
company or OVD. Further, Comcast must relinquish its management rights in
Hulu, an OVD, and continue to make NBC content available to Hulu that is
comparable to content Hulu obtains from Disney and News Corp. Finally, in
accordance with recently established Open Internet requirements, the decree
prohibits Comcast from unreasonably discriminating in the transmission of an
OVD’s lawful network traffic to a Comcast broadband customer.

Another example of a matter in which the division agreed to a tailored
remedy that addressed its competitive concerns was Google’s acquisition of ITA
software. TTA’s software powers airfare search engines for travel websites. The
division was concemed that the proposed transaction would threaten competition
among airfare comparison and booking websites. To safeguard competition in this
arena, the decree requires that Google continue to license ITA’s QPX software to
airfare websites on commercially reasonable terms and continue to fund research
and development of that product at least at levels similar to what ITA had invested
in recent years. In addition, the decree requires that Google further develop and
offer ITA’s next generation InstaSearch product to travel websites. Further,
Google must implement firewall restrictions within the company to prevent
unauthorized use of competitively sensitive information and data gathered from

ITA’s customers. Google also is barred from entering into agreements with
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airlines that would inappropriately restrict the airlines” right to share seat and
booking class information with Google’s competitors. The settlement establishes a
formal reporting mechanism for complaints if Google acts unfairly.

A key component included in some of the NBCU/Comcast, Google/ITA and
other settlements is compliance monitoring. For that we established, over a year
ago, an Office of General Counsel, led by a long-term career attorney who has
been a leader at the division. The Office of General Counsel, among other things,
works closely with others around the division to ensure compliance with conduct
provisions in division consent decrees.

While many of the matters in which the division identified a competitive
problem were resolved with a tailored consent decree, in some instances the
division’s decision to pursue an enforcement action led the parties to abandon their
transaction. For example, the NASDAQ OMX Group and
Intercontinental Exchange abandoned their joint bid to acquire NYSE Euronext,
which owns the New York Stock Exchange, after the division informed them that
it planned to file suit to block the deal. The division’s investigation showed that
the transaction would have substantially eliminated competition for a number of
important services, including corporate stock listing services.

As I noted, the division is committed to expeditiously assessing and closing

investigations where we determine no further action is warranted. For instance, the
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division closed its investigation into the merger of UAL Corporation, the parent of
United, and Continental, after the parties announced an agreement to transfer 36
slots (/.e., takeoff and landing rights) to low-cost carrier Southwest Airlines Co.,
which resolved the division’s principal concerns with the merger and also created
potential benefits to consumers on a number of routes where entry had been
unlikely. After thorough investigations, the division also closed its investigations
into Microsoft’s acquisition of Skype and Southwest Airlines’ acquisition of
AirTran.

The division also seeks continually to improve transparency in merger
enforcement. In June 2011, the division released an updated version of the
Antitrust Division’s Policy Guide to Merger Remedies. The policy guide is a tool
for division staff to use in analyzing proposed remedies in its merger matters, and
also provides clarity to the outside world as to the division’s approach to merger
remedies.

Tt has been just over a year since the division and the Federal Trade
Commission (FTC) released their revised 2010 Horizontal Merger Guidelines, and
that too has been a great help in making the agencies’ processes more transparent
for the benefit of merging parties, the antitrust community, and the general public.
As the Guidelines explain, and as the division’s cases over the past year and a

quarter demonstrate, we continue to apply traditional merger analysis techniques to



41

Prepared Statement of Sharis A. Pozen, page 12

our matters, including defining relevant markets, looking at all measures of market
power, analyzing barriers to entry, and reviewing claimed transaction efficiencies.
In addition, from the outset of every matter, the division is open with the parties
about our theories of competitive harm, continually keeping parties aware of any
concerns as investigations develop and are always willing to listen to the parties’
theories about why a transaction should pass muster.
Civil Non-Merger Enforcement

Another important foundation is the division’s civil non-merger enforcement
efforts, through which we vigilantly police the nation’s markets against the many
types of conduct that threaten competition and harm American consumers. For
example, the division sued the major credit card companies— Visa, MasterCard,
and American Express—to challenge rules those companies imposed on merchants
prevent merchants from offering discounts to consumers for using a particular
brand of card and stifling inter-brand competition among card networks. The
division settled that matter with Visa and MasterCard, which agreed to end their
imposition of merchant restrictions. Our case against American Express is
ongoing.

In another ongoing matter, the division has gone to court to stop Blue Cross
Blue Shield of Michigan’s use and enforcement of “most favored nations” clauses

in its contracts with Michigan hospitals. We believe that these MFNs distort the
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competitive process by ensuring that Blue Cross” competitors cannot obtain
hospital services at prices comparable to what Blue Cross pays and by increasing
the prices its competitors must pay for those services. The district court recently
denied Blue Cross” motion to dismiss this case, issuing an opinion agreeing with
the division’s arguments opposing the motion. Blue Cross is seeking an
interlocutory appeal of that decision to the Sixth Circuit, which we have opposed.

In another health care matter, the division challenged a Texas hospital’s use
of exclusionary contracts with health insurers to maintain market power in its local
market. This marked the first case brought by the division since 1999 challenging
a monopolist with engaging in traditional anticompetitive unilateral conduct.
United Regional Health Care System of Wichita Falls had entered into a number of
contracts with insurers that imposed a significant pricing penalty on those insurers
if they contracted with a competing facility in the local region. The impact of
these contracts was to slow or prevent expansion and entry by other health care
providers, likely leading to higher insurance premiums and health care costs in the
Wichita Falls area. After the division challenged these practices, United Regional
agreed to enter into a consent decree that prohibits it from engaging in a range of
contracting practices that unlawfully hinder its rivals” ability to compete.

Already, in Fiscal Year 2012, we have reached a settlement in another civil

non-merger challenge, which, if approved, will require financial services company
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Morgan Stanley to disgorge $4.8 million to settle charges that it entered into an
anticompetitive agreement with KeySpan Corporation that restrained competition
in the New York City electricity capacity market. KeySpan paid $12 million in
disgorgement in an earlier settlement with the division that was approved by the
court and that established that disgorgement is available as a remedy under the
Sherman Act.

These cases demonstrate that the division is carefully monitoring business
conduct across a range of critical industries and that, when we discover
anticompetitive conduct, we are ready and willing to go to court to put a stop to it.
Criminal Antitrust Enforcement

Another key priority for the division is criminal enforcement of the antitrust
laws. Our criminal enforcement program remains busy and successful. In Fiscal
Year 2011 the division filed 90 criminal cases (up from 60 cases in FY 2010) and
obtained over $520 million dollars in criminal fines, which is roughly the same
amount obtained as in FY 2010. In these cases, we charged 27 corporations and 82
individuals, and courts imposed 21 jail terms totaling 10,544 days of jail time.
These cases and the underlying investigations were brought in a range of important
industries, including real estate, auto parts, and financial services, to name a few.

For example, the division has been conducting an international cartel

investigation into price-fixing and bid-rigging in the auto parts industry. This
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investigation, which is ongoing, already has resulted in one corporate and three
individual guilty pleas, $200 million in fines, and three separate jail terms for
executives involved in a conspiracy to rig bids and fix prices for automotive parts.
As described in the information filed in this matter’s Furukawa case, this was hard
core, pernicious price fixing that could only have resulted in inflated prices on the
parts that are found in every American consumer’s car.

During the past year the division, along with other federal agencies, also has
been investigating criminal conspiracies involving bid-rigging in the municipal
bond investments market. As a result of that investigation, JPMorgan Chase
entered into an agreement with the division to resolve its role in a conspiracy and
agreed to pay a total of $228 million in restitution, penalties, and disgorgement to
federal and state agencies. Earlier in the year, UBS AG agreed to pay a total of
$160 million in restitution, penalties, and disgorgement as a result of this
investigation, and Bank of America previously agreed to pay $137.3 million. The
investigation into the municipal bonds industry is ongoing and is being conducted
by the division, the FBI and the Internal Revenue Service (IRS)-Criminal
Investigation division. The division is coordinating this investigation with the
Securities Exchange Commission (SEC), the IRS, the Office of the Comptroller of
the Currency (OCC), the Federal Reserve Bank of New York, and 25 State

Attorneys General.
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In the real estate industry, the division continues its investigations into bid
rigging conspiracies at public real estate foreclosure auctions and tax lien auctions.
With the help of the FBI, we have ferreted out the ways participants were
coordinating their bids in these auctions. For example, we have brought charges
against a number of individuals who, at real estate foreclosures, conspired with
other real estate speculators not to bid at certain auctions, with the purpose of
suppressing and restraining competition and obtaining selected real estate at non-
competitive prices. As a result of real estate foreclosure and tax lien
investigations, to date, 32 defendants have pleaded guilty to conspiracies that
suppress and restrain competition in ways that harm our communities and already-
financially distressed homeowners.

The division’s criminal investigations and cases have focused on a variety of
other industries important to American businesses and consumers, including air
transportation services, freight forwarding, and liquid crystal display (LCD)
panels. The division’s air transportation services investigation is an example of the
division’s focus on the investigation and prosecution of large international cartels
that inflict massive harm on consumers and the American economy. Collusion in
the air transportation industry affected billions of dollars of U.S. commerce and
affected shipments for products used by businesses and consumers every day,

including electronics, produce, medicines, textiles, and heavy equipment. As a
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result of the division’s efforts to date, a total of 22 airlines and 21 executives have
been charged for their involvement in cartels in the air cargo and air passenger
industries. More than $1.8 billion in criminal fines have been imposed, and four
executives have been sentenced to serve prison time. Charges are pending against
17 executives.

In a related industry, freight forwarding, the division’s investigation is focused
on illegal agreements to fix the various fees and surcharges imposed on consumers
for shipments of goods to the United States from numerous foreign countries,
including Germany, Switzerland, the United Kingdom, and China. The charges
that were fixed include peak season surcharges imposed during the period before
the Christmas holiday shopping season in the United States. The conspirators
agreed to impose these peak season surcharges and agreed on the approximate
amount and timing of the surcharges. The freight forwarding investigation has
resulted in charges against 13 companies for price fixing on freight forwarding
services on air cargo shipments. All 13 companies have agreed to plead and to pay

criminal fines totaling nearly $1 billion.

The division’s LCD investigation involves collusion in yet another critical
consumer industry, TFT-LCD panels. TFT-LCD panels are used in computer
monitors and notebooks, televisions, mobile phones and other electronic devices.

By the end of the period of the conspiracy under investigation by the division, the
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worldwide market for sales of TFT-LCD panels was valued at $70 billion.
Companies directly affected by the LCD price-fixing conspiracy are some of the
largest computer and television manufacturers in the world, including Apple, Dell
and Hewlett Packard. As a result of the division’s investigation to date, seven
companies have pleaded guilty and have been sentenced to pay criminal fines
totaling nearly $900 million. Additionally, 22 executives have been charged to
date, ten of whom have been sentenced to serve a total of more than seven years of

prison.

The division’s criminal investigations have put a stop to conduct that harmed
competition in some of our most important industries and that hurt American
municipalities and consumers. The Department thanks this Subcommittee for
leading the effort to preserve incentives for corporations to self-report such
criminal antitrust violations by extending the division’s Leniency program’s
detrebling provisions through a ten-year reauthorization.

The Leniency Program has become one of the Department’s most successful
voluntary disclosure programs and the Antitrust Division’s most effective criminal
investigative tool, having led to the detection of numerous large international
cartels that have targeted U.S. businesses and consumers. The division encourages

firms to establish and maintain effective antitrust compliance programs, thoroughly
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instructing employees about the requirements of the antitrust laws and setting up
intemal controls protecting against cartel activity.

The division’s cartel cases demonstrate that the division’s criminal matters
continue to grow in size and complexity, both domestically and internationally.
Larger teams of attorneys and support staff are needed to review and challenge
matters that increasingly span the nation or the world. As our criminal workload
evolves, the division intends to evolve with it and is seeking ways to harness more
effectively and efficiently the division’s criminal resources to meet these evolving
challenges. The division fully expects to continue providing the government and
American public with protection from civil and criminal antitrust violations,
including maintaining its track record of annual criminal fines in the hundreds of
millions of dollars.

As part of Attorney General Eric Holder’s call for cost-cutting measures to
streamline operations and reduce spending, the Department of Justice sent a
proposal to Congress that would consolidate four of the division’s field offices into
our remaining offices. That proposal provides for jobs and moving expenses to our
affected employees and up to a year’s severance and health benefits to those, who
for whatever reason, cannot move. The primary purpose of the reorganization is
to realign the Division’s field office structure to meet most efficiently and

effectively the requirements of its evolving workload in a fiscally constrained
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environment. Let me be clear—vigorous criminal antitrust enforcement both
domestically and internationally will continue. The criminal program remains a
priority in which we have and will continue to invest significant resources.
Competition Advocacy

The division promotes competition principles through its advocacy efforts.
Our competition advocacy program increases awareness and understanding of the
importance of competition and healthy markets among both federal and state
governments and regulators, the courts, the antitrust bar, the business community,
and international jurisdictions. As with our enforcement mission, we focus our
advocacy efforts on industries and sectors that are important to American’s
everyday lives, such as health care, agriculture, and finance.

This past year has been an active one for our advocacy program. In the
health-care arena, the division worked closely with the Federal Trade Commission
(FTC), the U.S. Department of Health and Human Services, and other federal
agencies to ensure that sound competition principles will help guide reform,
encouraging inmovation in health-care delivery systems while preserving
competitive markets. As part of this effort, the division is working with the Center
for Medicare and Medicaid Innovation and its parent entity, the Centers for
Medicare and Medicaid Services, to ensure that the creation of Accountable Care

Organizations (ACOs) or other innovative health care delivery systems does not
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result in price-fixing or anticompetitive consolidation among providers. The
division and the FTC released a joint Statement of Antitrust Enforcement Policy
Regarding Accountable Care Organizations Participating in the Medicare Shared
Savings Program, which provides valuable guidance to healthcare providers
interested in forming procompetitive ACOs that participate in the Medicare and
commercial markets.

As a key part of the division’s work to protect competition in agriculture
industries, the Department of Justice and the U.S. Department of Agriculture
(USDA) conducted a successful series of workshops in 2010, held in locations
around the United States, to discuss competition and regulatory issues in these
industries. The joint competition workshops allowed officials from both agencies
to listen and learn from farmers, ranchers, cooperatives, processors, and retailers
while further solidifying a strong working relationship. Through new efforts such
as the Agriculture Competition Joint Task Force, which consists of USDA staff
and attorneys from DOJ’s Antitrust and Civil division, USDA and DOJ have been
able to explore new opportunities for harnessing each other’s expertise and
improving enforcement of laws designed to protect producers. By taking
advantage of the resources available to each entity, the Task Force has already

begun streamlining the process for considering producer complaints, has analyzed
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possible legal theories to address producer concerns, and provided assistance to
USDA on proposed regulations.

Thanks to the workshops, we gained a more complete and detailed
understanding of the agriculture sector. This understanding will better ensure that
farmers, processors, and consumers reap the benefits of competitive agricultural
markets. This keener appreciation of the dynamics of agricultural markets has
already proven valuable to the division’s enforcement work, such as our challenge
to the proposed acquisition by George’s of a Tyson’s processing plant and our
merger challenge to Dean’s acquisition of Foremost, which settled after a year of
litigation. Going forward, the division will continue to build on this foundation to
further improve its enforcement in the agriculture sector and to reap the benefits of
increased cooperation with USDA.

In the financial services sector, the division filed comments in December
2010 on rules proposed by the (SEC) and the Commodity Futures Trading
Commission regarding implementation of the derivatives title of the Dodd-Frank
financial reform law, seeking to ensure that competition was safeguarded in this
important sector.

Global Antitrust Enforcement and Policy
Not only is the division championing consumers and competition

domestically, but we also are actively engaging with the global antitrust
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community, which has increased as the scope of international business operations
has grown. Today, roughly 120 competition agencies enforce competition laws,
including new agencies in China and India, and it is becoming increasingly
common for many agencies to investigate the same matter. We recognize that the
decisions of one competition agency can affect consumers and businesses
elsewhere and have sought to more fully integrate the consideration of
international issues into the Antitrust Division’s day-to-day investigation and
policy work. This has meant intensifying the division’s cooperative relationships
with other competition agencies and encouraging our staffs to be mindful of the
international implications of our actions from the start of an investigation through
the remedial phase.

Cooperation with our international counterparts is at an all-time high on
enforcement matters. Virtually every day the division is in close contact with its
counterparts all around the world on a variety of matters, including both
investigations and policy matters. For example, with waivers from the parties, the
division worked closely with the German Federal Cartel Office on an investigation
into the acquisition of certain patents and patent applications from Novell by
CPTN, marking the first significant merger enforcement cooperation the division
had with Germany in twenty years. And, leading up to the division’s complaint

and consent decree involving Unilever and Alberto-Culver Co., also with party
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waivers, we were aided by discussions with our counterparts in Mexico, the United
Kingdom, and South Africa abut product markets and competitive issues that
varied over the different jurisdictions affected by the merger. In addition,
extensive international cooperation has taken place in our criminal investigations,
including the on-going auto parts, refrigerant compressor, and liquid crystal
display (LCD) global cartel investigations.

Other recent accomplishments include a Memorandum of Understanding
(MOU)) that the division and the FTC signed with all three competition agencies in
China on July 27, 2011. The MOU outlines the commitment of these five agencies
to work together when we can and creates a framework for enhanced cooperation
among our agencies.

In October 2011, the division, FTC, and the European Commission issued an
updated set of Best Practices on Cooperation in Merger Investigations for use in
coordinating our merger reviews. October also marked the 20th anniversary of our
bilateral cooperation agreement with the EC, an on-going success story marked by
consistent enforcement policies directed at the goal of promoting consumer
welfare.

The division is an active participant and leader in international competition
groups, including the Organization for Economic Co-operation and Development

(OECD), the International Competition Network (ICN), the United Nations
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Conference on Trade and Development (UNCTAD), as well as international
competition agencies, to promote competition and consumer interests across the
globe. The division and the Italian and Irish Competition Authorities currently co-
chair the ICN’s Merger Working Group and the division is closely involved with
all aspects of OECD’s competition work.

Since 2009, the division has led the global dialogue on procedural fairness
and transparency issues. The OECD Competition Committee’s working party on
enforcement and cooperation, of which I was elected chair in October, held a
roundtable discussion in October focused on recent developments, highlighting
concrete steps that many competition authorities around the world have taken to
ensure the transparency of their investigations. The OECD’s Competition
Committee also has addressed a wide range of other important issues over the past
year, such as the use of economic evidence in merger analysis, quantification of
harm in antitrust cases, information exchanges, standard setting, bid rigging, and
merger remedies. The division filed papers and commented actively in these and
other discussions.

The Antitrust division continues to look for ways to deepen our
collaboration with our counterparts. In November, a senior division attorney
completed two weeks working in the European Commission’s Directorate-General

for Competition (DG Comp), and we currently are hosting a DG Comp attorney for
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two weeks. The exchange is part of our new Visiting International Enforcers
Program, which we call VIEP. This program builds on our existing relations and
takes the division to a new phase of effective cooperation with the participating
jurisdictions.

Conclusion

I emphasize in closing that none of what I have discussed could have been
accomplished without the dedicated men and women of the Antitrust Division. It
is because of their experience, talent, and dedication to the mission of protecting
consumers that we have been able to achieve the successes we have. It is an honor
and privilege to serve with them.

Given the important role we assign to competition in our nation’s economy,
the Antitrust division must be a vigorous, formidable, and effective enforcer of our
laws to ensure that the competitive playing field is open and fair, giving consumers
more and better choices. While I am pleased with all that we have accomplished
thus far, the hallmark of any successful organization is continued improvement. In
that regard I look forward to working with the members of this Subcommittee and

your respective staff.

Mr. GOODLATTE. Thank you, Ms. Pozen. Chairman Leibowitz, I'm
going to start with a question that does not relate to your antitrust
jurisdiction but is an issue of concern to this Subcommittee. In fact,
we’ve held a hearing on it, and that is related to ICANN, the Inter-
net Corporation for Assigned Names and Numbers, which is about
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to open an application window that could result in the creation of
an unlimited number of new generic top level domains.

In the past, you have spoken about how difficult it is to identify
the true owner of domain names and how that causes harm and
hampers law enforcement efforts in the case of Internet fraud and
consumer deception. Do you have an opinion, Mr. Chairman, about
ICANN’s plan to roll out hundreds, maybe even thousands of new
gTLDs, and how would that impact consumers and the FTC’s con-
sumer protection mission?

Mr. LEIBOWITZ. So this is an area, of course, where your intellec-
tual property jurisdiction and our consumer protection jurisdiction
intersect, and I would say at the Commission we are very, very
concerned that this rollout of new gTLDs has the potential to be
a disaster for consumers and for businesses, and let me tell you
briefly why we think that’s true.

We bring a lot of Internet fraud cases, as do our sister law en-
forcement agencies around the world, as does the Criminal Division
and CCIPS in the Department of Justice, and what we have found
is that domain names are often registered under fraudulent or reg-
istered with using fraudulent names, using inaccurate contact in-
formation, and if you are a criminal or a scam artist, you want to
do it that way because you want to make it harder for us to go
after malefactors. We worry that if ICANN goes broadly and if it
doesn’t ensure accuracy in its Whois database, which is terribly in-
accurate, again, when you’re going after people engaged in ripping
off consumers, this is going to be exponentially worse. And then
there is also a burden on businesses.

Of course, businesses don’t want to go up against phishing sites,
and think about how many different ways you can spell the name
Marriott and now multiply it by all these new domain names, do-
mains, but they also will have to—at I think $180,000 per new
gTLD, businesses will have to defensively register all of their
names, and so our sense is it’s burdensome to businesses, it could
be very harmful to businesses and their brands as well as to con-
sumers. We see enormous costs here to consumers and businesses
and not a lot of benefit, and so we are working with consumer pro-
tection agencies around the world who also have concerns, and we
want to work with this Committee. I know Senator Rockefeller and
the Senate Commerce Committee is holding a hearing tomorrow,
and we want to work with you. It’'s a real problem unless they
make some changes and ensure accuracy.

Mr. GOODLATTE. Thank you. I have got to get some other ques-
tions in here, but let me just ask you one follow-up.

Mr. LEIBOWITZ. Sure.

Mr. GOODLATTE. We share your concern. Have you expressed
your concerns to the Secretary of Commerce and others in the Ad-
ministration who have maybe the last chance to exercise some in-
fluence here to get this changed?

Mr. LEIBOWITZ. We have been talking to the Commerce Depart-
ment. We'll continue that. And I think in the not-too-distant future,
vifle will also be talking directly as a Commission to ICANN about
this.

Mr. GOODLATTE. Thank you. And now to antitrust. The Antitrust
Modernization Commission recommended that Congress enact leg-
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islation to require the agencies to clear all Hart-Scott-Rodino merg-
er cases within a short period of time to prohibit the FTC from pur-
suing administrative litigation in Hart-Scott-Rodino merger cases
and to ensure that the same standard for the grant of a prelimi-
nary injunction applies to both agencies. Would you both agree that
if the goal is to put parties on an even footing, regardless of which
agency reviews their merger, then these are reasonable steps? Mr.
Leibowitz?

Mr. LEIBOWITZ. I would say that the system that Congress has
designed, which has some procedural differences but results in the
same standards, you have to show you’re going to win on the mer-
its is one that works pretty well. I know back when the Commis-
sion issued its report, which I read very closely, there was a lot of
concern about clearances fees, but particularly about the timing of
resolution of merger reviews. I don’t think those problems exist
anymore, so I understand their recommendation. I don’t believe
that was a unanimous recommendation, although I will get back to
you, but I think when the heads of the FTC and the Antitrust Divi-
sion act in the best public interest we get these disputes resolved.
And I think ultimately the

Mr. GOODLATTE. Do you disagree with the principle that compa-
nies should have equal rights regardless of whether the merger
happens to clear to the FTC——

Mr. LEiBOWITZ. No, of course I agree with that, but I think——

Mr. GOODLATTE. FTC or the DOJ?

MR. LEiBowITZ. But I think that the different procedures, which
again were set up by Congress, are ones that result in the same
outcome. I don’t think its outcome determinative whether you go to
the FTC or whether you go to the Antitrust Division. We ask for
a preliminary injunction and they ask for a permanent injunction.
And in one of our last preliminary injunctions, by the way, the
Commission got a preliminary injunction to block a hospital merger
in Cleveland, Ohio, and the parties decided, as is their right, to
come back and get a full trial before the FTC. So I agree with the
baseline principle that parties deserve full, fair, and objective and
speedy resolution by both the Commission and the Antitrust Divi-
sion. They deserve the same standards. I think that they get them.

Mr. GOODLATTE. Let me ask Ms. Pozen to answer the same ques-
tions.

Ms. PoZEN. No, sure, and many experts have reviewed this proc-
ess, you know, the shared jurisdiction between our two organiza-
tions. I think that typically in the reports you’re citing to and oth-
ers, folks agree that if you had to build this from scratch you might
not build it in the same way it is today, with the overlapping juris-
diction and the clearance.

Mr. GOODLATTE. What’s the impediment to rebuilding it to at-
tempt to achieve that kind of fairness?

Ms. PozgEN. I would leave that in the hands of Congress, sir. It
is in the hands of Congress.

Mr. GOODLATTE. And what would be your recommendation to us?

Ms. PozeN. Well, I don’t know if I have a specific recommenda-
tion on that. You know, we work with the system as it exists, and
we try to work efficiently and effectively to clear transactions, to
make it clear to the parties right away which agency will be han-
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dling that review. We each have expertise. There are times when
our expertise

Mr. GOODLATTE. Well, let me get back to my specific question at
the outset. Do you think these specific recommendations of the
Antitrust Modernization Commission are reasonable steps for the
Congress to take?

Ms. PozeN. I think that there are reasonable steps that can be
taken to ensure that clearance is done in a timely manner. We do
the best we can with the system that exists. If you determine that
you want to change and Congress wants to change that system, we
would be happy to work with you on how to do that.

Mr. GOODLATTE. That’s helpful, but not in terms of the advice
about the merits of the underlying question. But I'll now turn to
the gentleman from North Carolina, Mr. Watt.

Mr. WATT. Thank you, Mr. Chairman. Your questions remind
me, I sit on the Financial Services Committee, too, and there’s uni-
form agreement that the SEC and the CFTC should be merged, but
we've got two Committees in Congress dealing with them, and
they’ve got a history of existing, and nobody wants to undertake
that. We didn’t try to do it in Dodd-Frank because we knew it was
a ballistic mine.

So, anyway, I raised some issues about privacy in my opening
statement, and I want to pose three questions that I hope you will
address in writing because I don’t think we can really deal with
them sufficiently in the 5 or 6-minute time frame.

First question, are the privacy concerns you, Mr. Leibowitz, and
former Commissioner Harbour expressed in the Google/DoubleClick
decision unique to online advertising or do they apply to the Inter-
net generally?

Second question, is the current privacy framework and enforce-
ment mechanism sufficient to meet the challenges online?

And, third, a similar question to the one Mr. Goodlatte asked,
how would you integrate privacy protection into traditional anti-
trust analysis and help us define the role of Congress in that
space?

If you could respond to those off line and not take the time to
do it this morning because I think it’s far too complex to do, I
would certainly appreciate it.

Mr. LEiBowITZ. We will do that.

Mr. WATT. All right. I know I can’t ask Ms. Pozen this question,
but I know you have an extensive background in the Antitrust Di-
vision also, and I was thinking maybe you could express your opin-
ion about whether the Department of Justice did the right decision
to proceed to litigation in AT&T/T-Mobile merger, if you have one.
I'm not trying to put you on the spot. Yes?

Mr. LEIBOWITZ. You know that Ms. Pozen can’t talk about it.

Mr. WATT. Yeah, I know she can’t talk about that, right.

Mr. LEiBOwWITZ. I'll just say this, it is a——

Mr. WATT. Either you agree with it or you don’t agree with it or
you don’t want to express——

Mr. LEiBowITZ. Well, I don’t think I can say I agree, but I cer-
tainly agree that it is a major merger, it has enormous effect on
consumers, and we are very supportive of the work and the effort
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that the Antitrust Division has put into this matter, and it will be
resolved, and I don’t think I can say much more than that.

Mr. WaTT. Okay. All right.

Mr. LEIBOWITZ. So I think I'll stop there.

Mr. WATT. Well, you punted, okay. I'm interested in the process
by which you get to these policy statements such as the horizontal
merger agreement that you all have worked out. This strikes me,
and maybe I'm missing something here, as similar to a rulemaking
process. Is that the process you are going through? Are people, is
the public allowed to comment publicly on these processes or
should they be or how do you differentiate this from a rulemaking
process?

And then the last question I'll have is about some concerns that
were raised by Ms. Pozen about your hospital litigation because
one of the concerns I'm having in my local community is that the
hospitals have become pretty big operations, and they are now ex-
cluding physicians who have all of the qualifications to practice at,
practice medicine from doing procedures in their hospitals because
they have these exclusive a