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FORMAL RULEMAKING AND JUDICIAL RE-
VIEW: PROTECTING JOBS AND THE ECON-
OMY WITH GREATER REGULATORY TRANS-
PARENCY AND ACCOUNTABILITY

TUESDAY, MAY 31, 2011

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COURTS,
COMMERCIAL AND ADMINISTRATIVE LAW,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 4:05 p.m., in room
2141, Rayburn House Office Building, the Honorable Trey Gowdy,
(Vice-Chairman of the Subcommittee) presiding.

Present: Representatives Gowdy, Franks, and Quigley.

Also Present: Representative Conyers.

Staff Present: (Majority) John Hilton, Counsel; Johnny Mautz,
Counsel; Allison Rose, Professional Staff Member; Ashley Lewis,
Clerk; (Minority) James Park, Subcommittee Chief Counsel; and
Susan Jensen-Lachmann, Counsel.

Mr. Gowpy. The Subcommittee will come to order. This is the
Subcommittee on Courts, Commercial and Administrative Law. It
is a hearing on formal rulemaking and judicial review, protecting
jobs and the economy with greater regulatory transparency and ac-
countability.

I want to welcome our three witnesses. I will recognize myself for
an opening statement and then recognize the gentleman from Illi-
nois.

Today the Subcommittee continues to examine whether Washing-
ton’s regulatory scheme cycles job creation and impedes economic
growth, and will look at practical, commonsense alternatives to the
status quo which has placed a $1.75 trillion regulatory burden on
the back of our economy.

Our specific focus today will be on whether increased use of for-
mal rulemaking and more vigorous judicial review can help to take
unnecessary and redundant deleterious regulations out of the equa-
tion.

For the first 3 decades after the Administrative Procedure Act
was adopted in 1946, agencies routinely made regulations by for-
mal rulemaking. As a former prosecutor I am aware of the value
of this process. Like a trial, formal rulemaking allows persons who
are affected by a proposed regulation to introduce evidence, call
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witnesses to testify under oath, and, most critically, cross-examine
other witnesses.

Since the 1970’s, however, agencies have avoided formal rule-
making whenever possible, and courts rarely require agencies to
engage in it. Instead, agencies make regulations through informal
notice and comment procedures. This offers the public and regu-
lated entities less opportunity to challenge agency predispositions
in the rulemaking process. It also shields burdensome rules from
the most effective way to vet them for mistakes.

Another factor that encourages excessive regulation is the def-
erential standards of judicial review courts apply when a regula-
tion is challenged. When an agency makes a regulation through in-
formal rulemaking, a court will uphold that regulation unless it is
arbitrary, capricious, an abuse of discretion, or otherwise not in ac-
cordance with law. A regulation made by formal rulemaking is
upheld if it is based on substantial evidence, but courts often treat
these standards as identical and lenient, which I am sure our wit-
nesses can and hopefully will address.

The Supreme Court has held that a court should be, quote, at its
most deferential when an agency makes a scientific determination
in the process of rulemaking. This principle has been called “super-
deference,” although that term certainly cannot be found anywhere
in the text of the Administrative Procedure Act. Courts defer to
agencies’ legal conclusion according to the well-established Chevron
doctrine. If Congress has granted an agency the discretion to make
a rule, then the rule will be upheld if it is reasonable. Less clear
is how a court should treat an agency’s own determination of
whether Congress actually granted the agency the discretion to
make the rule in the first instance.

Relatedly, courts also defer to an agency’s own interpretation of
its own sometimes ambiguous regulations. How a court should ap-
proach these questions is up for discussion at today’s hearing.

Finally, at our hearing on February 28, 2011, we heard testi-
mony that courts should be able to review agency compliance with
the Information Quality Act and other statutes that are ancillary
to the APA rulemaking process. This Subcommittee will also hope-
fully be able to explore that suggestion in more depth today.

I look forward to our witnesses’ testimony. And again I thank
you for your presence.

[The prepared statement of Mr. Gowdy follows:]

Prepared Statement of the Honorable Trey Gowdy, a Representative in Congress
from the State of South Carolina, and Vice-Chairman, Subcommittee on Courts,
Commercial and Administrative Law

Today the Subcommittee continues to examine why Washington’s regulatory sys-
tem stifles job creation and impedes economic growth, and will look at practical,
common-sense alternatives to the over-burdensome status quo that has placed a
$1.75 trillion regulatory burden on the back of our economy.

Our specific focus today will be on whether increased use of formal rulemaking
and more vigorous judicial review can help to tame out-of-control regulation.

For the first three decades after the Administrative Procedure Act was adopted
in 1946, agencies routinely made regulations by formal rulemaking. As a former
prosecutor, I am aware of the value of this process. Like a trial, formal rulemaking
allows persons who are affected by a proposed regulation to introduce evidence, call
witnesses to testify under oath, and—critically—cross-examine other witnesses.

Since the 1970s, however, agencies have avoided formal rulemaking whenever
possible, and courts rarely require agencies to engage in it. Instead, agencies make
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regulations through informal, notice-and-comment procedures. This offers the public
and regulated entities less opportunity to challenge agency predispositions in the
rulemaking process. It also shields burdensome rules from the most effective way
to vet them for mistakes.

Another factor that encourages excessive and misguided regulation is the deferen-
tial standards of judicial review courts apply when a regulation is challenged. When
an agency makes a regulation through informal rulemaking, a court will uphold that
regulation unless it is “arbitrary, capricious, an abuse of discretion, or otherwise not
in accordance with law.” A regulation made by formal rulemaking is upheld if it is
based on “substantial evidence.” But courts often treat these standards as identical
and lenient, which I am sure our witnesses can address.

The Supreme Court has held that a court should be “at its most deferential” when
an agency makes a “scientific determination” in the course of rulemaking. This prin-
ciple has been called “super-deference,” although that term certainly is not found
anywhere in the text of the Administrative Procedure Act.

Courts defer to agencies’ legal conclusions according to the well-established Chev-
ron doctrine: If Congress has granted an agency the discretion to make a rule, then
the rule will be upheld if it is reasonable. But less clear is how a court should treat
an agency’s own determination of whether Congress actually granted the agency the
discretion to make the rule. Relatedly, courts also defer to an agency’s own interpre-
tation of its own ambiguous regulation. How courts should approach these questions
is up for discussion at today’s hearing.

Finally, at our hearing on February 28, 2011, we heard testimony that courts
should be able to review agency compliance with the Information Quality Act and
other statutes that are ancillary to the Administrative Procedure Act rulemaking
prgcess. The Subcommittee will be able to explore that suggestion in more depth
today.

I look forward to our witnesses’ testimony and reserve the balance of my time.

Mr. GowDy. At this point, I recognize the gentleman from Illi-
nois, Mr. Quigley.

Mr. QUIGLEY. Thank you, Mr. Chairman. As the overarching pro-
cedural framework for the Federal administrative agencies, the Ad-
ministrative Procedure Act, or APA, is largely responsible for cre-
ating a regulatory process that is best characterized as balanced.
On one hand the APA provides procedural protections sufficient to
guarantee all affected parties both due process and decisions based
on accurate factual findings. On the other hand, it gives adminis-
trative agencies a great deal of rulemaking informality and flexi-
bility. It is this informality and flexibility that allows agencies to
confront the myriad of complex problems that American society
must face to protect the public from harm.

Congress has generally seen fit to permit this level of flexibility
because of the agencies’ expertise in specific areas of public policy.
This allows the agencies to tailor their response to specific prob-
lems in a way that Congress, the courts, and the elected executive
branch officials cannot.

In light of the need to maintain this balance developed over dec-
ades of practice, agencies have largely abandoned formal rule-
making in favor of the still substantial procedural requirements of
informal rulemaking. Likewise, the courts have adopted a stance
that is mostly deferential to agency decision making, while still ex-
ercising real scrutiny through the, “Hard-Look Doctrine” under
which courts will carefully scrutinize an agency’s informal rule-
making process while being careful to avoid the taint of “rule-
making from the bench.”

Both the expanded use of formal rulemaking and more stringent
judicial review of agency rulemaking conflict with the longstanding
balance between procedural protections and rulemaking flexibility,
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and they would hamper government’s ability to respond promptly
to pressing societal problems.

Most scholars of administrative law, regardless of ideological per-
suasion, appear to agree that expanding the use of formal rule-
making is effectively the equivalent of simply stopping rulemaking
in its tracks.

Formal rulemaking is an adversarial process in which the agency
and affected parties engage in a trial-type process to determine
whether a proposed rule should go into effect. Moreover, formal
rulemaking places the burden of proving that a proposed rule is
supported by substantial evidence on the agency, which is a fairly
high burden to meet.

More than two generations of expertise with formal rulemaking
has taught us that it adds little to the accuracy or fairness of the
rulemaking process, while tremendously increasing costs and delay.

Similar concerns exist with respect to imposing a more stringent
judicial review standard. As with the expanded use of formal rule-
making procedures, Congress considered and rejected creating a
more stringent judicial review standard for agency rulemaking
back in the early 1980’s. The concerns expressed then continue to
exist today. Heightened judicial review would increase costs and
delay in the process by opening the door to unending appeals in
which parties opposed to a given rule will ask simply to second-
guess the wisdom of that rule.

Finally, we should be careful about extending judicial review re-
quirements to other statutes that touch on administrative proce-
dure, including the Information Quality Act, or IQA.

While the discussion of how much regulation we should have in
our society today is one we should embrace, it is also one we must
get right. There is indeed a healthy tension between the tug on in-
dustry to be free of constraints to fuel innovation, growth in job
creation, and the duty of regulators to shape policy that will thrive
to the public’s health, safety, and welfare.

Effective regulation is a complex balancing act, the result of a
vigorous process that weighs costs against benefits.

While I look forward to hearing the testimony of our distin-
guished panel of witnesses today, I am inclined to think that the
rulemaking procedures instituted by the APA and further clarified
by the courts have properly struck this balance.

Mr. Chairman, I close with an anecdotal reminder that we
should be wary of returning to an APA of old. In the 1960’s, of the
16 formal rulemakings under the Food, Drug, and Cosmetic Act,
not one was completed in less than 2 years, and the average time
that elapsed between first proposal and final order was 4 years. In
one proceeding, the question concerned whether the FDA should re-
quire that peanut butter contain at least 90 percent peanuts as op-
posed to 87 percent peanuts. In the peanut butter case, a govern-
ment witness was cross-examined for an entire day about a survey
of cookbook and patented peanut butter formulas, missing recipes,
and his personal preferences regarding peanut butter.

I think that you and I can agree that while we may celebrate the
fact that the personal peanut butter preferences in this room likely
range from extra creamy to extra chunky, America has far too
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many challenges in front of it today to dedicate taxpayer resources
to investigating such matters. Thank you, and I yield back.

Mr. Gowpy. I thank the gentleman from Illinois.

The Chair at this point would recognize the former Chairman of
the full Committee, the gentleman from Michigan Mr. Conyers.

Mr. CoNYERS. Thank you, Mr. Trey Gowdy, Vice-Chairman of
this Subcommittee, who in your first term has accomplished more
than most Members of Congress. Your meteoric rise is sometimes
frightening. But I am happy to be here with you and will try to re-
mind you of some of the history that is involved in this notion of
having agencies have trials in terms of their rulemaking. And as
a former prosecutor, you have gotten into that mode pretty well
across the years, and you have done quite brilliantly in that regard.

Mr. Gowpy. Thank you.

Mr. CONYERS. But this is not a trial. The agency rules should not
be subjected to a trial. The infamous peanut butter case with the
FDA, in which it took 10 years under the process that you now rec-
ommend to determine whether 90 percent or 87 percent of the pea-
nut butter should have peanuts in it, that is almost Saturday
Night Live material.

But I want to also remind you that even another colleague of
ours in the other body, Mark Warner, is sympathetic to some kind
of change. But he has restrained himself—even though I might re-
mind you that he too is a freshman in the other body—about this
whole idea.

Now, I am going to study your comment that the more formal-
ized rulemaking will help create jobs. This is the most astounding
statement that I have heard this week in the House of Representa-
tives. And as one who comes from a place that needs jobs des-
perately, if there is a scintilla of evidence that would support that
premise, you and I are going to be on whatever legislation that you
will attach to that theory. It is clearly another way of trying to stop
the ObamaCare bill, as I like to call it, the new health care reform
measure, by subjecting it to even more delay because there are so
many requirements for agency regulations. And I want to give the
conservative leadership credit in the House, that even after they
lose the vote, they never give up. And I admire that kind of deter-
mination to even undermine a popular vote in the House of Rep-
resentatives.

It reminds me of what the dean of the House of Representatives,
John Dingell of Michigan, talked about in 1982. I don’t know what
you were doing then. I warrant you weren’t even practicing law
then. But nevertheless, Chairman Dingell talked about that they
were opposing comprehensive regulatory reform legislation that fol-
lows to a “T” what is being proposed in the notion that is before
us today. And Chairman Dingell charged opponents with the accu-
sation that the legislation wouldn’t improve Federal rulemaking
but rather would harm it by creating further delays and giving a
small group of people an unfair advantage in getting heard during
the process.

I have some other comments to make, but I think you get my
drift.kI will turn back my time and thank you for allowing me to
speak.

Mr. Gowpy. I thank the gentleman from Michigan.
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Without objection, other Members’ opening statements will be
made part of the record.
[The prepared statement of Mr. Quigley follows:]

Statement of the Honorable Mike Quigley
For the Hearing on “Final Rulemaking and Judicial Review:
Protecting Jobs and the Economy with Greater Regulatory
Transparency and Accountability”
Before the Subcommittee on Courts, Commercial and
Administrative Law

Tuesday, May 31, 2011 at 4:00 p.m.
2141 Rayburn House Office Building

As the overarching procedural framework for federal
administrative agencies, the Administrative Procedure
Act, or APA, is largely responsible for creating a

regulatory process that is best characterized as a balance.

On the one hand, the APA provides procedural
protections sufficient to guarantee all affected parties both
due process and decisions based on accurate factual
findings. On the other hand, it gives administrative
agencies a great deal of rulemaking informality and

flexibility.



7

It is this informality and flexibility that allows
agencies to confront the myriad complex problems that
American society must face and to protect the public from

harm.

Congress has generally seen fit to permit this level of
flexibility because of agencies’ expertise in specific areas
of public policy, which allows agencies to tailor their
response to specific problems in a way that Congress, the

courts, and elected Executive Branch officials cannot.

In light of the need to maintain this balance,
developed over decades of practice, agencies have largely
abandoned formal rulemaking in favor of the still-
substantial procedural requirements of informal

rulemaking.
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Likewise, the courts have adopted a stance that is
mostly deferential to agency decisionmaking while still
exercising real scrutiny through the “hard look™ doctrine,
under which courts will carefully scrutinize an agency’s
informal rulemaking process while being careful to avoid

the taint of “rulemaking from the bench.”

Both the expanded use of formal rulemaking and
more stringent judicial review of agency rulemaking
conflict with the longstanding balance between procedural
protections and rulemaking flexibility, and they would
hamper government’s ability to respond promptly to

pressing societal problems.

Most scholars of administrative law — regardless of
ideological persuasion — appear to agree that expanding
the use of formal rulemaking is effectively the equivalent

of simply stopping rulemaking in its tracks.

3
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Formal rulemaking is an adversarial process in which
the agency and affected parties engage in a trial-type
process to determine whether a proposed rule should go

into effect.

It’s a process that employs cross-examination of
witnesses by interested parties, the presentation of
evidence by any interested party, and the presence of an
administrative law judge or other presiding officer who
can make evidentiary rulings, issue subpoenas, and make

other decisions concerning the conduct of the proceeding.

Moreover, formal rulemaking imposes the burden of
proving that a proposed rule is supported by substantial
evidence on the agency, which is a fairly high burden to

meet.



10

More than two generations of experience with formal
rulemaking has taught us that it adds little to the accuracy
or fairness of the rulemaking process, while tremendously

increasing cost and delay.

Indeed, as far back as 1941, the Attorney General’s
Committee on Administrative Procedure, in a Final
Report that ultimately led to the APA’s enactment,
described formal rulemaking as “cumbersome and
expensive” and further noted that restrictions imposed by
the Bituminous Coal Act — which required adversary

proceedings — had “nearly induced paralysis.”

Similar concern about the use of trial-like procedures
in the rulemaking process surfaced 30 years ago, when
Congress considered and rejected legislation that would
have, among other things, expanded the use of so-called

“hybrid” rulemaking for major rules.

5
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In a 1982 report, the Congressional Research Service
concluded that this legislation, which would have
included the opportunity for parties to cross-examine
agency officials, was “ineffective, costly and a source of
delay and uncertainty and an increased risk of judicial

reversal on procedural grounds.”

I ask unanimous consent that copies of Chapter VII
of the 1941 Final Report of the Attorney General’s
Committee on Administrative Procedure and the
Congressional Research Service report on “The Future of
Public Participation in Informal Agency Rulemaking
Under Pending Regulatory Reform Proposals,” dated

December 7, 1982, be entered into the record.

Similar concerns exist with respect to imposing a

more stringent judicial review standard.

6
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As with the expanded use of formal rulemaking
procedures, Congress considered and rejected creating a
more stringent judicial review standard for agency
rulemaking back in the early 1980°s. The concerns

expressed then continue to exist today.

Heightened judicial review would increase costs and
delay in the rulemaking process by opening the door to
unending appeals in which parties opposed to a given rule
will ask courts simply to second-guess the wisdom of that

rule.

I fear that this would do little to maximize the
benefits or minimize the costs of regulation, but instead
primarily serve as a way for moneyed interests to engage
in dilatory tactics to stop vital public health and safety

rules from going into effect.
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Finally, we should be careful about extending judicial
review requirements to other statutes that touch on
administrative procedure, including the Information

Quality Act, or IQA.

Critics in the scientific community in particular claim
that the IQA - which, among other things, allows industry
to challenge any scientific data disseminated by a federal
agency - is simply a tool that allows corporations to try to
discredit any information that is contrary to their business
interests, whether they be coal companies challenging the
bases for clean air regulations, pharmaceutical companies
challenging safety concerns about new medication, or
mining companies challenging the need for better mine

safety rules.
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I question the wisdom of extending judicial review of
agency compliance with the IQA when the wisdom of the

IQA itself is questionable.

While the discussion of how much regulation we
should have in our society today is one we should

embrace, it is also one we must get right.

There is indeed a healthy tension between the tug on
industry to be free of constraints to fuel innovation,
growth, and job creation, and the duty of regulators to
shape policy that will provide for the public’s health,

safety, and welfare.

Effective regulation is a complex balancing act, the
result of a rigorous process that weighs costs against

benefits.
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While I look forward to hearing the testimony of our
distinguished panel of witnesses here today, I am inclined
to think that the rule-making procedures instituted by the
APA and further clarified by the courts have properly
struck this balance, and the proposals before us today
would serve only to hamper government’s ability to
respond promptly to great societal problems and

challenges of our day.

Mr. Chairman, I close with an anecdotal reminder

that we should be wary of returning to an APA of old.
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In the 1960's, of 16 formal rulemakings under the
Food, Drug and Cosmetic Act, not one was completed in
less than two years and the average time elapsed between
first proposal and final order was four years. In two of
the 16 cases, the formal rulemaking proceedings took
more than a decade, including one proceeding to
determine whether the Food and Drug Administration
(FDA) should require that peanut butter contain at least
90% peanuts (as the FDA proposed) as opposed to 87%
peanuts (as proposed by industry.)

In the peanut butter case, a government witness was
examined and cross-examined for an entire day about a
survey of cookbook and patented peanut butter formulas,
missing recipes, and his personal preferences regarding

peanut butter.
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Mr. Chairman, I think you and I can agree that, while
we may celebrate the fact that the personal peanut butter
preferences in this room today likely range from extra
creamy to extra chunky, Congress simply lacks the
resources in this tough fiscal climate to spend its time

investigating such matters.

Thank you and I yield back.
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[The prepared statement of Mr. Conyers follows:]

Statement of the Honorable John Conyers, Jr.
for the Hearing on “Formal Rulemaking and Judicial Review:
Protecting Jobs and the Economy with Greater Regulatory
Transparency and Accountability”
Before the Subcommittee on Courts, Commercial and
Administrative Law

Tuesday, May 31, 2011, at 4:00 p.m.
2141 Rayburn House Office Building

[ have been saying for some time now that this
Subcommittee has wasted an inordinate amount of
time addressing ways to obstruct the administrative
rulemaking process. Today’s hearing — the seventh
such hearing in less than five months — will,

unfortunately, be no different.

While we have spent seven hearings to date on
how to improve the bottom line of private industry, |
note that this Subcommittee has not held a single
hearing this Congress on the ongoing home
foreclosure crisis that is ravaging communities

across our Nation.
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Nor, has the Subcommittee devoted any time at
all examining what could very well be the next
subprime mortgage crisis, namely, the tremendous
educational loan debt that students are being saddled

with in an a recessionary economy.

Just last week, as some of you may know,
Ranking Member Steve Cohen and I introduced
H.R. 2028, the “Private Student Loan Bankruptcy
Fairness Act of 2011,” which would provide
meaningful relief to students overburdened with

private school loan debt.

Rather, this Subcommittee appears to be
steadfastly committed to finding ways to promote
the interests of big business by hobbling and slowing

down the administrative rulemaking process.
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And, what would be the impact of slowing down
the rulemaking process? It means that rules intended
to protect the health and safety of American citizens

will take longer to promulgate and become effective.

We are talking about regulations that protect the
quality of the air we breathe, the water we drink, and

the food we consume.

And, we are also talking about rules that ensure
the safety of the cars we drive, the airplanes that

convey us, and the places where we work.

Slowing down the promulgation of these rules
would only serve to put Americans at greater risk,
while allowing polluters, makers of dangerous toys,
and manufacturers of tainted drugs more time to

avoid regulation.
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Indeed, the benefits of regulation far outweigh
the costs. The latest draft Office of Management
and Budget report to Congress on the cost and
benefits of regulations concluded that for fiscal year
2010, federal regulations cost between $6.5 billion
and $12.5 billion but resulted in between $23.3
billion and $82.3 billion in benefits.

In other words, even when taking the highest
cost estimate and the lowest benefit estimate, the
benefits of federal regulation last fiscal year were

nearly double the costs.

While admittedly the rulemaking process is
probably not perfect, the proposals we will be
discussing today will make that process much worse,

not better.
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For example, the proposal to expand the use of
the Administrative Procedure Act’s formal
rulemaking procedures has been soundly rejected by
virtually every administrative law scholar of all
ideological persuasions as unnecessary and even

harmful to the rulemaking process.

More than one commentator, in fact, has said
that expanding the use of formal rulemaking is
simply another way of telling agencies to stop
issuing rules, including the kind of public health and
safety rules that [ just alluded to.

It is puzzling to me why my friends on the other
side of the aisle are promoting this idea when, in
fact, more than a generation ago a similar idea was

considered and rejected by Congress?
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Are we, yet again, being offered old wine in new

bottles without any good reason.

Encumbering rulemaking with trial-like
requirements such as cross-examination of
government witnesses would not meaningfully
improve the accuracy or fairness of agency
decisionmaking. Rather, it would greatly increase

the cost and delay of issuing regulations.

Current informal, notice-and-comment
rulemaking already imposes numerous procedural
requirements. Formal rulemaking procedures, on the
other hand, would severely hamper the ability of
agencies to promulgate beneficial rules or to revise

or rescind existing regulations.
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Formal rulemaking would also favor industry,
which has the ability to fund protracted cross-
examination and dilatory challenges to agency fact
findings, while taxpayers would have to fund the

agency’s ligation expenses.

And it would allow these regulated entities to
effectively shape the agency’s rulemaking record to

their advantage.

There is also the risk that requiring more formal
rulemaking will cause agencies to rely more on
adjudications or guidance documents and other non-
rulemaking processes as a means of policymaking,

something that is not in anyone’s interest.
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I would also be wary of statutorily creating a
more stringent judicial review standard for agency

rulemaking.

More stringent judicial review — like formal
rulemaking — would make rulemaking even more
costly and time-consuming for agencies. This would
force agencies to adopt more detailed factual records
and explanations, effectively making it a back-door
way to impose more procedural requirements on

agency rulemaking.

Also, a more stringent, less deferential judicial
review standard runs the risk that judges could
effectively make public policy from the bench
without the specialized expertise that agencies
possess. It also could allow a judge to impose his or
her personal policy preferences as part of their

review of an agency rule.
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A more stringent judicial review standard opens
the door to abusive litigation by well-funded
business entities and others who oppose regulations
generally by creating more opportunities to appeal
an agency’s decisions, which would make
rulemaking more costly and expensive without
maximizing the benefits or minimizing the costs of

regulation.

I find it particular ironic that the Majority —
which has long decried “judicial activism” and
“abusive litigation by trial lawyers” — would support
insinuating both of these elements as part of so-

called regulatory reform efforts.

As has been shown time and again, the benefits
of regulation far exceed its costs. Measures that
ultimately are designed to hobble or prevent

regulation altogether therefore put society at risk.
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This effort is just another example of how some
want to allow the fox to guard the chicken coop, and
we all know how well that worked given the events
that led to the Great Recession.

Even former Federal Reserve Chairman Alan
Greenspan, one of the most ardent proponents of
unregulated capitalism in the marketplace, belatedly

recognized he was wrong.

Likewise, I believe both measures that we will
consider today are wrongheaded. Perhapsitisa
sign of desperation that big business — in trying to
stop regulation — seeks to push long-discredited
ideas that prioritizes profit over consumer

protection.

10
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I hope we can stop wasting our time on these
types of hearings — which almost fetishize corporate
interest above broader societal interest — and get
back to focusing on issues that matter to ordinary

Americans.

11

Mr. GowDpY. We have a very distinguished panel of witnesses
today. Each of the witnesses’ written statements will be entered
into the record in its entirety. I ask that each witness summarize
his testimony in 5 minutes or less. To help you stay within that
time frame, you will notice, hopefully, some lights illuminating red,
yellow, and green. And they mean what they traditionally mean.
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So without further ado, I will introduce, starting from my left to
right, your right to left, Mr. Edward W. Warren who is with the
environmental practice group at Kirkland & Ellis, considered one
of the first generation of environment attorneys. Mr. Warren has
been practicing environmental law almost since the EPA was
founded. Despite his youthful appearance, I assume that that is a
correct statement. A renowned litigator, Mr. Warren is a leading
practitioner in the environmental practice group at Kirkland &
Ellis. He received his B.A. Degree from Yale. After graduating from
the University of Chicago law school, he clerked for judge Luther
Swygert on the U.S. Court of Appeals for the Seventh Circuit. He
is an adjunct professor at the University of Chicago and has taught
administrative law at Georgetown and appellate litigation at
George Mason University. He is a member of the American Law In-
stitute and chairman of the Federalist Society’s administrative law
practice group. Suffice it to say he is one of the foremost experts
in the country.

So at this point, we will recognize Mr. Warren for his 5 Minutes.

TESTIMONY OF EDWARD W. WARREN, P.C,,
KIRKLAND & ELLIS, LLP

Mr. WARREN. Thank you. Thank you very much. And thank you
for the opportunity to testify before this Committee this afternoon.

Mr. CONYERS. Mic, please.

Mr. WARREN. I am sorry. Can you hear me now?

Mr. CONYERS. I can.

Mr. WARREN. I have taught administrative law for a number of
years, since 1995. But equally important, as the Chairman sug-
gested, I have been an administrative law practitioner and litigator
since 1970.

This afternoon I will share with you my perspective about how
administrative law has changed since I began practicing in 1970,
and suggest that today’s agency practice has moved too far in the
direction of exclusively notice and comment rulemaking. Specifi-
cally, I recount my experience in various rulemaking cases where
limited cross-examination of agency projections were key scientific
and technical studies proved extremely helpful in facilitating effec-
tive judicial review and improving the agency’s work product.

My experience suggests that it would be wise to make carefully
tailored amendments to the Administrative Procedure Act, which
would permit slightly more formal proceedings in only major rules
currently reviewed by the OIRA office. I am not suggesting formal
rulemaking in every case, or that the procedures in 556 would
apply to all of these rulemakings. I am suggesting something more
limited, as you will see from my testimony. And I am suggesting
also that this process that I am suggesting would improve not just
for judicial review but the OIRA process at OMB whereby the exec-
utive branch reviews agency rules before they take effect.

Now, I began by reminding us all that the Administrative Proce-
dure Act was enacted in 1946 in response to perceived excesses by
New Deal agencies. In reflecting that understanding, Justice
Frankfurter, an administrative law professor at Harvard, con-
cluded in Universal Camera that quote, Courts must now assume
more responsibility for the reasonableness and fairness of agencies’
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decisions and, quote, that they not abdicate the conventional judi-
cial function.

Now at that time, the normal way that agencies proceeded was
by adjudication. Rulemaking was a novel idea contained in the Ad-
ministrative Procedure Act. But rulemaking became more popular
in the 1950’s as sort of a summary judgment device whereby issues
that were recurring in licensing proceedings or in adjudication
could be dealt with once and for all by rulemaking. And then rule-
making blossomed in 1970 with the enactment of various health
safety and environmental statutes.

Now at that time, many of the leading jurists and administrative
law experts envisioned a limited role for oral hearings and cross-
examination, again on the same things I am talking about, the
issue of central importance, the key scientific and technical evi-
dence underlying the agency’s decision. And that was especially
true, as it is today, because of the enormous impact that some of
these major rules can have on our economy.

The likelihood of that occurring was sort of snuffed out in the
1970’s by two Supreme Court decisions, the Florida East Coast
Railroad case and the Vermont Yankee case. And where does that
leave us with judicial review; because the process is now gone and
the ability to have even the limited kind of suggestion that I am
making has gone.

So what do we have? We have a process-oriented judicial review
with massive records, records that I can tell you as a litigator, most
of which is irrelevant. It always boils down to a few key pieces of
evidence. And on those key pieces of evidence, the ability to get at
the heart of them and to find out what the assumptions are and
how viable those assumptions are, the projections of the agency,
these are the heart and soul of judicial review. And yet without
cross-examination, it doesn’t work very well.

Now I have given you, in my testimony, examples of three cases
that are, in my own experience as a litigator—the International
Harvester Case, the so-called benzene case, and a case called Cor-
rosion Through Fitting, where for various reasons that are con-
tained in my testimony, some kind of cross-examination was per-
mitted. And I think those cases illustrate how a limited function
for cross-examination would facilitate judicial review and improve
the work product.

I also suggest—my last sentence—I suggest in the third part of
my testimony how this could be done in a limited, carefully tailored
way in amending section 553 of the APA. Thank you.

Mr. GowDY. Thank you Mr. Warren.

[The prepared statement of Mr. Warren follows:]
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Prepared Statement of Edward W. Warren
Of Counsel
Kirkland & Ellis LLP

Hearing on: “Formal Rulemaking and Judicial Review: Protecting Jobs and the Economy
with Greater Regulatory Transparency and Accountability”

Subcommittee on Courts, Commercial and Administrative Law
Committee on the Judiciary
U.S. House of Representatives

May 31, 2011

Thank you for the opportunity to testify before you this afternoon. As reflected in my
attached CV, I have taught administrative law as an adjunct professor at various law schools
since 1995. But equally important for my testimony today, | have been an administrative law
practitioner and litigator since 1970, and it is that latter experience that gives rise to much of my
testimony today.

This afternoon, 1 will share with you my perspective about how administrative law has
changed since I began practicing in 1970 and suggest that today’s agency practice has moved too
far in the direction of exclusively notice-and-comment rulemaking with gigantic, written
administrative records subject to process-oriented and deferential judicial review. Specifically, I
recount my own experience in various rulemaking cases where limited oral cross-examination of
agency projections or key scientific and technical studies proved extremely helpful in facilitating
effective judicial review and improving the agency’s work-product. My experience suggests that
it would be wise to make carefully-tailored amendments to the Administrative Procedure Act
(“APA”) which would permit slightly more formal procedures for major rules currently reviewed
by the Office of Information and Regulatory Affairs (“OTRA”) under Executive Orders 12866
and 13563." I also suggest that OIRA’s record and final review documents be formally made
part of the administrative record so that reviewing courts will have the benefit of OIRA’s expert
analysis of key evidence and policy recommendations.

L The History of the APA

As is well-known, the APA was enacted in reaction to the perceived excesses of New
Deal agencies. Reflecting this understanding, Justice Frankfurter—in the first APA case to reach
the Supreme Court—concluded “that courts must now assume more responsibility for the
reasonableness and fairness” of agency decisions and “they are not to abdicate the conventional

! See Excc. Order No. 12866 (Scpt. 30, 1993); Exce. Order No. 13363 (Jan. 18, 2011).
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judicial function.”* The agency decisional norm when the Court decided Universal Camera was
adjudication in rate-making and licensing proceedings, with rulemaking a new and little-used
tool. Rulemaking, however, began to blossom in the 1950s and 1960s, first as a sort of summary
judgment device to decide recurring issues in licensing and adjudications.® But with the advent
of major environmental, health, and safety legislation in 1970, rulemaking quickly became the
preferred form of agency decision-making.

Many leading jurists and administrative law experts envisioned a limited role for oral
hearings and cross-examination in rulemaking, especially given the enormous significance and
economic impact on the private sector of certain major rules being issued by EPA and other
agencies.* For example, Judge Friendly, himself a leading administrative law scholar, would
have adopted a nuanced approach, acknowledging that rulemaking hearings often invoke Section
556 of the APA (setting forth the procedures for formal rulemakings), but also that the
entitlement to cross-examination in Section 556(d) is tempered by the limitation that the agency
may adopt procedures “‘for the submission of all or part of the evidence in written form’” when
“:a party will not be prejudiced thereby.””® But Judge Friendly’s decision in Long Isiand
Railroad was expressly overturned in United States v. Florida Fast Coast Railvoad, which held
that Section 556 does not apply at all unless the organic statute mentioning a hearing expressly
employs the expression “‘on the record after opportunity for an agency hearing’” found in
Section 553(c).®

Significantly, the Court’s leading liberal, Justice Douglas, and its leading pragmatist,
Justice Stewart, both dissented in Florida Fast Coast Railroad,” and soon liberal judges on the
D.C Circuit (Judges Bazelon, Wright and McGowan) continued the practice of imposing cross-
examination and selected aspects of formal proceedings in rulemaking cases, sometimes on
behalf of environmental groups but sometimes also for the benefit of regulated parties.® The
Supreme Court’s decision in Fermont Yankee Nuclear Power Corp. v. Natural Resources

2 Universal Camera v. NLRB, 340 U.S. 474, 590 (1951).
3 See, e.g., United States v. Storer Broad. Co., 351 U.S. 192 (1956); FPC v. Texaco, 377 U.S. 33 (1964).

* See, e.g., Int’'l Harvester v. Ruckelshaus, 478 F.2d 615, 630 (D.C. Cir. 1973) (“In context, the ‘public hearing’
provision amounis (o an assurancc by Congress that the issucs would not be disposed of mercly on wrillen
comments, the minimum protection assured by the Administrative Procedure Act for rulemaking, but would also
comprehend oral submissions of a legislative nature. These are required even for rule-making when "controversial
regulations governing competitive practices’ are involved.™), Walter Holm & Co. v. Hardin, 449 F.2d 1009, 1016
(D.C. Cir. 1971) (“[T]he oral hearing may be legislative in type, although fairness may require an opportunity for
cross-cxamination on the crucial issucs.”); see generally Glenn Q. Robinson, 7he Making of Administrative Policy:
Another Look ar Rulemaking and Adjudication and Adminisirative Procedure Reform, 118 U, PA. L. Ruv. 485, 485
(1969) (arguing that agencies should use rulemaking more often because they are too tethered to “judicial forms of
proceeding,” but not suggesting that “judicial forms™ should be done away with in all contexts).

5 Long Island R.R. v. United States, 318 F. Supp. 490, 498 (E.D.N.Y 1970) (quoting 5 U.S.C. § 556(d)).
© 410 U.S. 224, 236-37 (1973) (quoting 5 U.S.C. § 553(c))
" See id. al 246.

& See, e.g., dutomotive Parts & Accessories v. Bovd, 407 F.2d 330 (D.C. Cir. 1968). Greater Boston Television v.
FCC, 444 F.2d 84 1(D.C. Cir. 1970); Home Box Office v. FCC, 567 F.2d 9 (D.C. Cir. 1977).
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Defense Council ended this practice and effectively limited the procedures applicable in
rulemaking to those expressly prescribed in Section 553(c).’

So where does that leave judicial review of agency rulemakings? Under the APA, there
are three components of judicial review: procedural (Section 706(2)(D)); statutory fidelity
(Section 706(2)(C)); and substantive (Section 706(2)(A) & (E)). Except where an agency
attempts to proceed without notice-and-comment under Section 553 (for instance, via an
interpretative rule or policy statement),"’ procedural review is effectively a nullity after Fermonr
Yankee. Statutory fidelity is governed by the deferential Chevron decision'' and its progeny, and
substantive review generally takes place under the deferential “arbitrary and capricious™ test.
The latter test, according to the Supreme Court, is “at its most deferential” when the agency
makes decisions “at the frontiers of science.”'?

To be sure, judicial review of rulemakings is not quite the nullity that this suggests.
There still is a current arising trom Citizens (o Preserve Overfon Park v. Volpe, that the arbitrary-
and-capricious test necessitates “a thorough, probing in-depth review.”"> But what does this
mean, especially in the context of the expansive, flat landscape found in the massive written
records created today in support of major agency rules? Records often run for millions of pages.
Typically, nothing stands out in these mind-numbing pages of comments and studies. But to
pass judicial muster, agency counsel and technical staff in practice must spend months and man-
years responding in the final Federal Register Notice and supporting “Response to Comments™
documents to every comment, no matter how trivial or irrelevant.

With judicial review focused almost entirely on the agency’s process rather than the
agency’s end-product, the “hard look™ approach of Overton Park has become amorphous and ill-
defined. Courts possess wide latitude to affirm an agency decision with only the most cursory
explanation, or to reverse whenever the reviewing panel discovers the virtually inevitable flaw in
some aspect of the agency’s decision-making process. None of this improves the agency’s end-
product or helps to ensure that private sector resources are expended in a manner that serves the
public interest.

Judicial review accordingly has become both unpredictable and largely unrelated to the
substance of the agency’s end-product. That being the case, the role of curbing substantive
excesses in major agency rules has fallen significantly to the OIRA office within the Office of
Management and Budget under the various Executive Orders issued by every President since
Nixon. In my judgment, the OIRA process has been only moderately successful for a number of
reasons. First, OIRA has generally been understaffed and its budget is always under scrutiny,
especially when one or both houses of Congress and the Presidency are controlled by different
political parties. Second, the OIRA process is informal and closed and suffers from the fact that
key evidence on which the agency’s decision depends generally is not subjected to adversarial

435 U.S. 519, 547-48 (1978).

' See, e.g.. Hoctor v. United States Dept. of Agric.. 82 F.3d 165, 169 (7th Cir. 1996).

" Chevron USA Inc. v. Natural Res. Defense Council, Inc., 467 U.S. 837, 842-45 (1984).

2 Battimore Gas & Electric Co. v. Natural Res. Defense Council, Inc., 462 U.S. 7,103 (1984.)
101 US. 402, 415 (1971).
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give-and-take, much less cross-examination. And finally, the OIRA process itself is excluded
from judicial review, thus depriving reviewing courts of what is often the most expert and
dispassionate consideration of the critical evidence on which the agency’s decision is based.

In sum, today’s judicial review of major agency rules does not remotely resemble Justice
Frankfurter’s admonition that courts must not “abdicate the conventional judicial function” and
that they instead should “assume more responsibility for the reasonableness and fairness” of
agency decisions.'* Are there modifications in current agency practice and judicial review of
agency rulemaking which would bring them closer to Justice Frankfurter’s view of the APA’s
purpose and his understanding of the proper judicial role? How might the APA be amended to
achieve this objective while at the same time focusing the rulemaking process on issues of
central importance and improving the agency’s end-product? The remainder of my testimony is
devoted to answering these questions.

1L A Practitioner’s View

As my CV reflects, since 1995 | have taught administrative law and related subjects as an
adjunct faculty at the University of Chicago, George Mason Law School, and Pepperdine Law
School. The balance of my testimony, however, relies much more on my forty years of
experience as an administrative law practitioner and litigator than on my experience teaching
administrative law. With all due respect to administrative law professors, few have ever handled
a major rulemaking or cross-examined key scientific or technical witnesses regarding the central
issues on which those rulemakings so often turn. In my experience, nearly all of the “evidence”
in the massive records before the courts of appeal is essentially irrelevant. Only a few
projections by the agency, or scientific or technical studies relied upon by the agency, or counter-
submissions made by regulated parties or public interest groups are really important. And well-
informed counsel for all parties know generally which issues are central and which are not
(although client interests sometimes cause counsel to obscure those issues).

Justice Frankfurter’s views in Universal Camera and Judge Friendly’s more nuanced
approach to rulemakings procedures reflect, 1 believe, a similar understanding of the role of
evidence in administrative proceedings. Regulation of private sector conduct today can be either
prospective—namely agency rulemaking—or retrospective, as reflected in toxic tort and similar
civil litigation brought against the same regulated parties. As a practical matter, the two forms of
regulation are similar in many respects—the same core types of scientific or technical studies are
likely to be dispositive in both settings. Cases like Wyeth v. Levine," Geier v. America Honda,'’
and Daubert v. Merrell Dow.” and its progeny, reflect the Supreme Court’s view that there must
be rigorous judicial oversight to assure that decisions in the civil litigation regulatory arena are
made based on reliable scientific and technical evidence. Surely the same considerations ought
to apply in major agency rulemakings.

Y Universal Camera v. NLRB, 340 U.S. 474490 (1951).
15555 U.S. 555 (2009).
19529 U.S. 861 (2000).
7509 U.S. 579 (1993).
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My experience suggests that there should be a role for more formal process and cross-
examination in agency rulemakings. These more formal procedures, including cross-
examination, proved efficacious in the three cases described below (which are attached). They
invariably improved the regulatory end-product, sometimes thwarting unnecessary measures and
other times tempering their stringency. To be sure, 1 am speaking from personal experience,
having served as counsel in all three cases. Other administrative practitioners may be able to add
or detract from my account. But I believe these cases point the way to narrow use of more
formal procedures in major agency rulemakings and, as described in Part 1l below, the APA
could be amended in a manner that would both improve and streamline the rulemaking process.

(a) International Harvester v. Ruckelshaus

I begin by paying homage to Judge Leventhal, the author of the D.C. Circuit’s opinion in
International Harvester v. Ruckelshaus.” The issue in International Harvester was whether to
overturn the Environmental Protection Agency’s (“EPA”) decision denying the auto companies’
request for a one-year suspension of the tailpipe emission standards set in the Clean Air Act.
Judge Leventhal, perhaps the leading administrative law jurist of his era, was not in favor of
procedure for procedure’s sake—and hence prominently parted company with his liberal
colleagues, Judges Bazelon, Wright and McGowan, whose judicial imposition of more formal
processes was rejected by the Supreme Court in Fermont Yankee. Instead, Judge Leventhal
viewed, as an “inescapable aspect of the judicial condition,” the need to probe into “matters of ...
technical complexity” as a means of “constructive cooperation with the agency” in “furtherance
of the public interest.”"”

Judge Leventhal began by framing the issue before him in terms of risks and costs. What
were the environmental risks of granting a one-year suspension of the auto emission standards?
What were the potential economic and social costs if a one-year waiver was not granted and one
or more auto companies could not meet the standards? He then balanced the risks and costs of
granting or denying a one-year suspension as a means of determining which evidence was of
central importance to EPA’s decision.

With this framework in mind, Judge Leventhal concluded that the burden was on the auto
companies to show that compliance with the statutory standards was not technologically feasible
for the 1975 model year. The auto companies had made this prima facie showing by presenting
data that “no car had actually been driven 50,000 miles” in conformity with the 1975 standards.®
EPA, however, had developed a model which predicted that the auto companies would be able to
make sufficient improvements in coming months to meet the standards. On this point, Judge
Leventhal judged that EPA, as the proponent of denying a one-year suspension, must bear the
burden of proof.2! As he put it, the “judicial task” was to require a “reasoned decision” and this

¥ 478 F.2d 615 (D.C. Cir.1973).
" Jd. at 647-48.

2 1d. al 642,

2 7d. at 643.



36

necessitated that EPA make “a reasoned presentation of the reliability of a 2prediction and
methodology” to overcome the prima facie showing of technological infeasibility *

Judge Leventhal concluded that EPA had not met its burden on the record before him but
that EPA might do so on remand in proceedings focused on EPA’s predictive methodology. So
focused on the central issues, “the remand proceeding[s] will involve some opportunity for cross-
examination,” although “EPA may properly confine cross examination to the essentials, avoiding
discursive or repetitive questioning.”*

(b) Industrial Union Department, AFL-CIO v. American Petroleum
Institute

The issue of agency predictions and the methodology (typically technological feasibility
assessments, risk assessments, or cost-benefit analyses) are recurring issues in major
environmental, health, and safety rules issued by EPA, the Occupational Safety and Health
Administration (“OSHA”), the National Highway Traffic Safety Administration, and other
agencies. The importance of key underlying scientific studies and the need for reliable
predictive methodologies is well-illustrated by the Supreme Court’s decision in /ndustrial {/nion
Department, AL-CIO v. American Petroleum Institute ** There, the issue was whether OSHA
adequately justified its decision to reduce the occupational exposure limit for benzene from 10
parts per million (“ppm”) to 1 ppm. The OSH Act provided a form of hybrid rulemaking that
necessitated that OSHA present its key decision maker and the authors of several critical
scientific studies to be cross-examined by regulated parties and labor representatives. Evidence
from both of these sources proved crucial in the Supreme Court’s decision affirming the Fifth
Circuit’s reversal of OSHA’s | ppm standard.

Justice Stevens’ opinion reviewed the testimony of OSHA’s experts and concluded that
“the evidence in the administrative record of adverse effects of benzene exposure at 10 ppm is
sketchy at best”> So how did OSHA support reducing the occupational standard to 1 ppm?
Cross-examination of OSHA’s key decision maker, Deputy Director Wrenn, quoted in the
opinion, demonstrated that OSHA relied only on (1) the conclusion that benzene was a
carcinogen at higher levels; and (2) “that no safe level of exposure exists in the absence of clear
proof establishing such a level.””® On this basis, OSHA predicted that there would be
“appreciable benefits” from reducing the 10 ppm standard to 1 ppm.?’

As Justice Stevens observed, this form of prediction was not enough. Construing the
statutory test that OSHA standards must be “reasonably necessary or appropriate to provide safe
or healthful employment,” Justice Stevens ruled that OSHA must demonstrate a “significant risk

*Id. at 648,

3 1d. a1 649,

1448 US. 607 (1980).
»Id at631.

*1d. al 624,

¥ 1d. at 623-24.
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of material health impairment™ at 10 ppm before reducing the standard.*® Citing the same burden
of proof provision relied on by Judge Leventhal in /nternational Harvester, he found that the
burden was on OSHA to show “that it [was] more likely than not that long-term exposure to 10
ppm” benzene met his test.> As proof that there was methodology that might address this issue,
Justice Stevens cited industry expert testimony “that a dose-response curve can be formulated on
the basis of current epidemiological evidence and that, even under the most conservative
extrapolation theory, current exposure levels would cause at most two deaths out of a population
of about 30,000 workers every six years.”

So once again, it was a few key scientific studies and the agency’s predictive
methodology (or lack thereof)—not the millions of pages of record materials so common in
major rulemaking records—which formed the core of the agency’s decision-making process. It
was only with respect to this central core evidence that cross-examination proved efficacious.

(c) Corrosion Proof Fittings v. EPA

The same can be said of my third and last example, the Fifth Circuit’s decision in
Corrosion Proof Fittings v. EPA, overturning EPA’s ban of certain asbestos products under the
Toxic Substances Control Act (“TSCA”).*'

Like the OSH Act, TSCA provided a form of hybrid rulemaking with the added statutory
requirement that EPA present “a reasonable basis to conclude” that the product being regulated
“presents or will present an unreasonable risk of injury,” coupled with the proviso that EPA
impose requirements “to protect adequately against such risk using the least burdensome
requirements.”” Once again, EPA’s predictive methodology in attempting to meet this test
proved critical.

EPA estimated that its rule would “save either 202 or 148 lives, depending upon whether
the benefits are discounted, at a cost of approximately $450-800 million, depending on the price
of substitutes.”™ The problem with this calculation, however, was that it depended critically
upon so-called “analogous exposure estimates” which EPA developed “during the final weeks of
the rulemaking process after the public comment was concluded.™ The court held that by
“depriving the petitioners of their right to cross-examine EPA witnesses on methodology and
data used to support as much as eighty percent of the proposed benefits in some areas, the EPA []
violated the dictates of TSCA "%

*Id. at 639.

* Id. at 653.

N Id. at 654,

*1 947 F.2d 1201 (5th Cir. 1991).

215 U.8.C. § 2605(a).

3 Corrosion Proof Fittings. 947 F.2d at 1208,
*1d. a1 1229.

5 1d. at 1229-30.
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Other key testimony also proved telling in leading to a reversal of EPA’s asbestos
product ban. For example, petitioners introduced “credible studies and evidence showing the
toxicity of workplace substitutes, or the decreased effectiveness of safety alternatives such as
non-asbestos brakes™®  These studies showed, for instance, that non-asbestos brakes,
particularly in the brake replacement market, “could increase significantly the number of
highway fatalities®” Moreover, “many of the EPA’s own witnesses conceded on cross-
examination that the non-asbestos fibrous substitutes also pose a cancer risk upon inhalation.”*®
Yet, EPA failed to account for these risk tradeoffs in its methodology, thereby providing an
alternative ground for reversing EPA’s standards.

Certainly, these three cases are not typical in all respects of major rules issued by EPA
and other agencies. Two of the three cases provided limited cross-examination rights by statute
and each had its unique decision-making framework. That said, each case demonstrates that a
more formal process and limited cross-examination of the agency’s predictive methodology and
key scientific and technical studies can be very efficacious in highlighting defects in the agency’s
reasoning and in improving the agency’s final product.

No doubt, the OIRA process mirrors in many respects this focus on the agency’s
predictive methodology and key underlying studies. But, as noted previously, it is a closed
process which addresses these issues in a non-transparent manner without the benefit of
adversarial give-and-take or cross-examination by experienced counsel. There is much to be said
for combining the best of these processes and making the results of OIRA’s analysis judicially
reviewable. If this were the case, OIRA’s regulatory review would provide the reviewing court
with a probing, in-depth analysis of the validity of the agency’s methodology and assumptions in
advance of judicial review. That analysis would focus the parties and the court’s attention on
those parts of record which are really important, thereby making judicial review much more
confident and effective.

The question, of course, is whether these reforms can be carried out though concise
amendments to the APA and whether they would really advance the goal of efficient and
effective agency rulemaking. Itis to these questions that [ now turn.

L Recommendations.

In terms of the particular issues that 1 am addressing, there is relatively little need to
make significant changes in the overall structure of the APA, though there are obviously other
things that could be improved after 65 years. Hence, some vital improvements could be made
relatively simply. From my standpoint, the most important issues are mostly in the case of major
rules, as defined by the Executive Orders and subjected to the most searching OIRA review, that
additional procedures are warranted in the interest of improving the agency work product. Major
rules, of course, call for the greatest expenditure of private sector resources. It is essential,
therefore, that those resources be deployed efficiently and in the least burdensome manner

S 1d. at 1221.
¥ 1d. at 1224,
*1d at 1225
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consistent with achieving the statutory aim intended by Congress. After all, as recognized by
both the Clinton and Obama Administrations, “private markets are the best engine for economic
growth,” and “[flederal agencies should promulgate only such regulations as ... are made
necessary by compelling public need, such as material failures of private markets ...’

In modifying the APA, T would begin with Section 551 which provides definitions of all
the important terms used in the statute. Writing a definition of “major rule” to be added to
Section 551 would be easy since that term is already defined in the Congressional Review Act.*’

Most of the amendments needed to accomplish the changes covered by my testimony
could be made by simply adding a new subsection to Section 553. Subsections (a) through (c)
would remain because most rulemakings will still be governed by notice-and-comment and
because there are still a few rulemakings that satisfy the talismanic test of Florida East Coast
Railroad. The new subsection suggested here should be drafted to make clear that the
procedures provided therein are in addition to, not in lieu of, those provided in subsection (c). I
leave the drafting of specific text to congressional experts but would suggest that any new
subsection (d) include the following conceptual components:

1. Paralleling the first sentence of Section 556(d), it should be expressly stated that the
proponent of a rule, namely the agency, has the burden of proof. The agency should
be required to identify each scientific or technical study or other evidence which is of
central importance in carrying its burden. This would include any technological
feasibility, risk assessment or other projection on which the agency relies to carry its
burden.

2. Regulated parties and other interested persons should have the burden of going
forward with respect to evidence over which that party has control. This would
include, for example, prima facie evidence regarding technological infeasibility as in
International Harvester, cost data as in Industrial Union, or evidence regarding the
risks or effectiveness of substitutes as in Corrosion Proof Fittings. Regulated parties
or other interested persons also would bear the burden of counter-designating any
studies, not designated by the agency, which they argue are, or should have been, of
central importance to the agency’s decision. Such counter-designations may include
evidence that arguably would provide a less burdensome means of achieving the
agency’s specified regulatory objective.

3. Regulated parties or other interested parties would be entitled to request “such cross-
examination” of the authors or proponents of studies or projections which are of
central importance to the agency’s decision “as may be required for a full and true
disclosure of the facts.” Again, paralleling Section 556(d), the presiding officer may
“adopt procedures for the submission of all or part of the evidence in written form”
but only “when the party will not be prejudiced thereby.”

*? Excc. Order No. 12866 (Sept. 30, 1993); see also Exce. Order No. 13497 (Jan. 30, 2009) (adopting Exce. Order
No. 12866).

“ See 5U.S.C. § 804(2).
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4. The presiding officer may include any of the persons specified in Section 556(a) or
any other agency employee designated by the agency (as was the case in Corrosion
Proof I'ittings).

5. The presiding officer should make a written decision with respect to each and every
contested question presented by regulated parties or other interested persons with
respect to the preceding paragraphs. This would include counter-designations of
evidence claimed to be of central importance to the agency’s decision and rulings
which limit or deny oral cross-examination of testimony regarding studies or
projections determined to be of central importance to the agency’s decision.

6. The record for judicial review should include any and all oral cross-examination of
witnesses and each written decision made by the presiding officer under paragraph 5
above. Judicial review with respect to such evidence and rulings as well as all studies
and projections of central importance supporting the agency’s decision should be
conducted under Section 706(2)(E) (i.e., the “substantial evidence” standard).

7. In addition, the administrative record should include the record before OIRA—
including any and all reviews by that agency as well as all the entire record developed
under Section 553(c).

I am sure other witnesses may suggest other changes that would further improve the
rulemaking process. But speaking only to the changes | have suggested, they, in my judgment,
would actually streamline the rulemaking process for major rules by putting the agency’s focus
and that of all concerned parties on the evidence that truly matters to the agency’s decision.
Judicial review would be enhanced and made more effective by this more focused approach
which would combine non-repetitive cross-examination of key studies and agency projections
with the results of the OIRA review process. The result would be improved agency rules which
achieve Congress’ aims in a less burdensome and more cost effective manner.

No doubt there are those who will cling to the current process of exclusively written
administrative records, notwithstanding the massive effort required of agency counsel and
technical staff to assemble final Federal Register preambles and Response to Comment
documents capable of withstanding judicial review. But, as Professor Richard Pierce noted ten
years after Vermont Yankee, “the open-ended requirement of adequate reasoning is having the
same effect on agencies as that the open-ended requirement of adequate procedures had before
Vermont Yankee—it is delaying the policymaking process to the point of near paralysis.”"' The
current rulemaking system, especially for major rules which matter most, is broken. Now is the
time to fix it with improvements along the lines 1 have suggested this afternoon.

* K %

Thank you for the opportunity to appear here today. I will be pleased to answer any
questions or supply additional information for the record.

* Richard J. Pierce, Ir., The Role of the Judiciary in Implementing an Agency Theory of Government, 64 N.Y.U. L.
REv. 1239, 1265 (1989).
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defense counsel’s criminal trial strategy
will be crucially affected by a necessari-
1y speculative evaluation of his post-trial
chances of dealing with one or another
standard of proof. More important, it
seems anomalous, to say the least, that
this court, which has given such consist-
ent recognition to the need for a careful-
ly administered insanity defense, see, e,
g., United States v. Brawner, 153 U.S.
App.D.C. 1, 471 F2d 969 (1972) (en
bane), should suddenly embrace such a
roughhewn and very possibly useless
means of restraining its use.

1t is doubtless true, as the majority
suggests, that the insanity defense as it
has been administered in this case, when
coupled with the Bolton decision, might
in theory give rise to a “revolving door”
phenomenon whereby persons .who have
committed dangerous acts may be first
acquitted by reason of insanity and next
totally freed because ~of the Govern-
ment’s inability to meet the standards of
proof for civil commitment. But this
problem of slippage is not eliminated by
the disparity in. burdens of proof en-
dorsed by the majority. At best it is
only reduced, and at the terrible price of
incarcerating persons for a mental .ill-
ness we are not sure they have.” Bolton
sought to place those acquitted by rea-
son of insanity on the same footing as
those haled before the court in ordinary
civil commitment proceedings. T would
continue to follow its teaching. Indeed,
given Baxstrom, in my judgment we
have no choice.

I respectfully dissent.

ment of persons acquitted by reason of -
insanity. .Under the mnew legislation,

. those acquitted by reason .of insanity shall
.be committed to & hospital for the mentally .
ill ‘end provided with a hearing within
50 days to determine whether they shall
be relessed. In that hearing, unlike the
hearing utilized in this ease, the burden
. of proof is on - the person confined to
prove that he has recovered his senity
and will not in the reasonable future be
dangerous to himself or others. See 24
D.C. Code § 301(d) (1)—(2) & (e) (Supp.
vV 1972).

. Because of the ambiguous nature of the
very concept of mental illness, see Wash-

-
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view of decision by the Administrator
of Environmental - Protection Agency
denying applications for one-year sus-
pension of 1975 emission standards pre-
seribed by Clean Air Act for light-duty
vehicles. The Court of Appeals, Leven-
thal, Circuit Judge, held that proceed-
ings were required to be remanded for
further proceedings where vehicle manu-
facturers established by preponderance
of record evidence that technology was
not available within meaning of Clean
Air Act, Administrator’s reliance on
technological methodology to offset actu-
al test results raised sericus doubts and
failed to meet burden of proof assignable
to him when considering that risk of er-
roneous denial of suspension outweighed
risk of erroneous grant of suspension,
National Academy of Science had con-
sidered that technology was not available
to meet standards of 1975 and statutori-
ly required determinations of public in-
terest and good faith had not been made.

Remanded for further proceedings.

Bazelon, Chief Judge, concurred in
result and filed opinion.

1. Health and Environment €28

Denial of motor vehicle manufactur-
ers’ request for one-year suspension of
1975 emission standards for light-duty
vehicles, on ground that technology was
“gvailable,” within meaning of Clean Air
Act, was not required to be based solely
on technology in being at time of appli-
cation; availability requirement did not
preclude consideration of what Admin-
istrator of Environmental Protection
Agency determined to be the probable or
likely sequence of technological develop-
ment during the production lead time
period. Clean .Air Act, § 202(b)(5)(D)
as amended 42 U.8.C.A. § 1857f-1(b) (5)
(D). _ .
2. Health and Environment €=28

Administrator of Environmental
Protection Agency’s latitude for projec-
tion of technology existing at time of ap-
plication for one-year suspension of 1976
emission standards for - light-duty ve-
hicles was subject to restraints of rea-
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sonableness, did not open the door to
erystal ball inquiry and was limited by
relevant considerations of lead time
needed for production; implicit also was
requirement of reason in reliability of
EPA projection. Clean Air Act, § 202
(b)(5)(D) as amended 42 U.8.C.A. §
1857f-1(b) (6) (D).

3. Health and Environment =28

Where Administrator’s prediction of
available technology was based on known
elements of existing catalytic converter
systems and admission by vehicle manu-
facturer’s engineers that technology
improvements could continue during the
two-year period prior to production, Ad-
ministrator’s predictive approach to de-
termination of whether technology would
be available to meet statutory 1975 ex-
haust emission standards for light-duty
vehicles, and thus whether one-year sus-
pension was required, was a proper ap-
proach, subject to requirement that any
technological developments or refine-
ments of existing systems, used as part
of Environmental Protection Agency
methodology, would have to rest on a
reasoned basis. Clean Air Act, § 202(b)
(5)(D) as amended 42 U.S.C.A. § 1857
1(b) (5) (D).

4. Health and Environment ¢=28
Provision of Clean Air Act requir-
ing public hearing on application for one-
year suspension of 1975 emission stand-
ards prescribed for light-duty vehicles
did not contemplate an adjudicatory type
of hearing with auto manufacturers hav-
ing right to engage in cross-examination
or to present arguments against method-
ology used in Administrator’s Technical
Appendix, which served as basis for his
decision. Clear Air Act, § 202(b)(5)
(D) as amended 42 U.8.C.A. § 1857f-
1(b)(5)(D). . .

5. Health and Environment ¢=28
Requirement of Clean Air Act that
public hearing precede decision grant-
ing or refusing request for one-year sus-
pension of 1975 emission standards pre-
seribed for light-duty vehicles amounted
to an insurance by Congress that the
issues would not be disposed of merely
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on written comments, the minimum pro-
tection assured by the . Administrative
Procedure Act for rule making, but
would also comprehend oral submissions
of a legislative nature.- Clean Air Act,

§ 202(b)(5) (D) as amended 42 U.8.C.A.

§ 1867f-1(b) () (D);
666(d). :
6. Administrative Law and Procedure
=400 ) )
Comprehensive oral submissions of
a legislative nature are required even
for rule making when controversial reg-
ulations governing competitive practices
are involved; even assuming oral sub-
mission, in a ‘situation where general
policy is the focal question, a legislative
type hearing is appropriate., 5 U.S.C.A.
§§ 558, 556(d). '
7. Administrative Law and Procedure
=393 ' X
Health and Environment €28
" Within the context of a quasi-leg-
islative hearing and 60-day time limit
provided by Clean Air Act for decision
on application for one-year suspension
of 1976 emission standards prescribed
for light-duty vehicles, absence of a gen-
eral right of cross-examination on part
of motor vehicle manufacturers did not
constitute a departure from basic con-
siderations of fairpess; - EPA’s tech-
nique of prescreening written questions
submitted in advance by: manufactur-
ers, with hearing officers “following up”
on questions, was a reasonable attempt
to elicit the facts and at the same time
cope with time constraints; procedure
employed permitted a meaningful op-
portunity to be heard. Clear Air Act,
§ 202(b)(6) (D) as amended 42 U.S.C.A.
§ 1857f-1(b)(5)(D).
8. Administrative Law and Procedure
€>398 .
Canstitutional Law €=318(1)

Specific natiire of a hearing varies
with cireumstances; whether particular
attributes of foremsic presentation are
not only salutary but. also mandatory
under due process clause must also de-
pend on circumstances.. U.S.C.A.Const.
‘Amends. 5, 14. :

478 F.20—39%:

5 U.S.C.A. §§ 553,

8. Administrative Law and Procedure
€398 |
Right of cross-examination, consis-
tent with time limitations, might. ex-
tend to particular cases of need, on criti-
cal points. where the general adminis-
trative procedure proved inadequate to
probe soft and sensitive -subjects and
witnesses: . U.8.C.A.Const.. Amends. 5,
14.

10.. Administrative Law and Procedure
<309 i .
Detailed . elucidation . of . Agency
methodology is salutary and of particu-
lar aid to & reviewing court.

11. Administrative Law and Procedure
<392 ’

Requirement of submission of ‘a
proposed rule for-comment does not au-
matically generate a new opportunity
for comment merely because the rule
promulgated by the Agency differs from
the rule it proposed, partly atleast in
response to submissions, 5 U.S.C.A. §
551, ' '

12. Administrative Law and Procedure
€392

Constitutional Law €=318(2) -

Health and Environment €28 '

Failure - to provide reasonable .op-
portunity for:vehicle manufacturers to
comment on  methodology employed by
Envir tal Protection Agency in de-
termining whether available technology
existed to meet 1975 emission stand-
ards prescribed for light-duty vehicles
did not - violate Clean Air Act or due
process, though such opportunity would
have been salutary for purpose of judi-
cial review. Clean Air Act, § 202(b)(5)
(D) as amended 42 U.8.C.A.-§ 1867f-1
(b)(B)(D).

13. Adminisiratlve Law and
e&=229 -
Health and Environment €=28 -
Opportunity of vehicle manufactur-
ers, on.petition for reconsideration:or
modification of denial of request for
one-year suspension of 1975 emissions
standards prescribed for light-duty -ve-
hicles, .to present to Environmental Pro-
tection Agency any comments as to

Procedure
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methodélogy did not permit: invocation
of doctrine of failure to exhaust ad-
ministrative remedies as a bar to ap-
peal from initial denial since such peti-
tion could not have affected or deferred
the finality of the EPA decision or the
time for seeking judicial review. Clean
Air Act, § 202(b)(5)(D) as amended
42 U.8.C.A. §1857f-1(b) () (D).

14. Health and Environment €528

While Clean Air Agt ‘imposes some
unusual time restraints as regards ap-
plication for ' one-year suspension of
1975 emission standards prescribed for
light-duty vehicles, it does not jettison
the flexibility and capacity of reexam-
ination that is rooted in the administra-
tive .process; agency consideration was
not frozen from moment the suspension
decision was rendered and Environment-
al-Protection Agency.had latitude to con-
tinue further consideration even .with-
out - requesting a court remand that
would suspend judicial consideration.
Clean Air Act, § 202(b)(5)(D) as
amended 42 U.8.C.A. § 1867f-1(b)(5)
(D).

15. Health and Environment €28

Phrase “light duty vehicles” as
used -in provision of Clean' Air Act
amendments of 1970 prescribing 1975
emigsion standards for light-duty ve-
hicles encompasses passenger cars but
does not include light-duty -~ trucks;
lightweight trucks are to be governed by
standards duly: promulgated by EPA for
trucks and buses and other commercial
vehicles. Clean Air Act, § 202(b)(1)
(A) as amended 42 U.S.C.A. § 1857f-1
(b)(1)(A).

See publication Words and Phrases
for other judicial constructions and
definitions.

16. Health and Environment €28

Legislative infent, consisting of

bountiful references in congressional de-
‘bate . to. scope of statutory emission
‘standards prescribed for 1975 light-duty
wvehicles as encompassing passenger au-
tomobile and excluding light-duty trucks,
was required to be given priority in in-
terpreting Clean Air Act amendments of
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1970, over any .presumption -of con-
tinuous and prior administrative defini-
tion of that term or to policy of up-
holding reasonable interpretations of
statute by administrative agencies in
absence of other discernible legislative
intent. Clean Air Act, § 202(b)(1)(A)
as amended 42 U.S.C.A. § 1857f-1(b)
(1)(A). .

17. Administrative Law and Procedure
@668 .

Health and Environment €28

Court of Appeals, on petition for
review of order of Administrator of En-
vironmental Protection Agency denying
vehicle manufacturers’ request for one-
year suspension of 1975 emission stand-
ards for light-duty vehicles, had juris-
diction to determine validity of Ad-
ministrator’s regulation defining statu-
tory term ‘“light duty vehicles” to include
light weight trucks, notwithstanding
that reasonableness of regulation could
be challenged in & separate proceeding
in district court, where validity of regu-
lation was a premise of refusal to grant
truck manufacturer’s application for
suspension. Clean Air Act, § 202(b)(5)
(D) as amended 42 U.S.C.A. § 1B57f-
1(b) (5) (D).

18. Health and Environment =28

As long as feasible technology per-
mits demand for new passenger auto-
mobiles to be generally met, basic re-
quirements of Clean Air Act- amend-
ments establishing emission standards
for 1975 light-duty vehicles will be sat-
isfied, even though this might occasion
fewer models and a more limited choice
of engine types; the driving preferences
of hotrodders are not to outweigh the
goal of a clean environment. Clean Air
Act, '§ 202(b)(1)(A) a8 amended 42
U.S.C.A. § 1857f~1(b) (1) (A).

19. Health and Environment €28

In passing on automobile manufac-
turers’ application for ome-year sus-
pension of 1975 emission standards for
light-duty vehicles, Administrator of
Environmental Protection Agency -was
required to make finding on manufae-
turers' contentions that production and



45

INTERNATIONAL EARVESTER COMPANY v. RUCKELSHAUB

619

Cite a5 478 F.2d 615 (1878)

major retooling capacity did not exist to
shift production from large number of
previous models and engine types to
those capable of complying with the 19756
standards and meeting demand for new
cars; Administrator was required to
take such demand considerations into ac-
count in passing on suspension request
and underlying issue of technological
feasibility. Clean Air Act, § 202(b)(5)
(D) as amended 42 U.S.C.A. § 1857f-1
() (BYD).

20. Health and Environment €28
Exhaust emission standards speci-
fied by Clean Air Act amendments for
1976 light-duty vehicles' cannot be
breached by Environmental Protection
Agency, since standard represents an ab-
solute judgment of Congress. Clean Air
Act, § 202(b)(1)(A) as amended 42 U.
S.C.A: § 1857£-1(b)(1) (A). '

21. Health and Environment €528
Light-duty vehicle manufacturers’
request for one-year suspension of 1975
exhaust emission standards presented a
need for a perspective on suspension that
was informed by an analysis which bal-
anced the cost of a wrong decision on
technological feagibility against the
gains of a correct one; costs included
risks of grave maladjustments for tech-
nological ~ leader from eleventh-hour
grant of suspension and impact on jobs
and economy from a decision which was
only partially accurate, allowing manu-
facturers to produce cars at significant-
ly reduced level of output, against which
environmental savings from denial of
suspension was required to be weighed
along with possibility that failure to
grant suspension would be counter-
productive to the environment because of
significant decline in performance char-
acteristics. Clean Air Act, § 202(b)(5)
(D) as amended 42 U.S.C.A. § 1857f-
1(b) (6) (D). -

22. Administrative Law and Procedure
€390 :
Considerations of fairness will sup-
port  comprehensive and firm, even
drastic, government regulations, pro-
vided a “safety valve” is included—or-

dinarily provisions for waiver, exception
or adjustment or provision for suspen-
gion; such limited safety valve permits
a more rigorous adherence to an effec-
tive regulation; however, to hold. the
safety valve too rigidly .is. to interfere
with the relief that was contemplated
as an integral part of the firmness of
an overall, enduring program.

23. Health and Environment €228

Court of Appeals review of denial
of one-year suspension of 1975 emission
standards prescribed for light-duty ve-
hicles is a judicial review and not a
technical or policy redetermination; ju-
dicial review was channeled by salutary
restraint and deference to Agency’s ex-
pertise based on reasoned . analysis.
Clean = Air Act, § 202(b){5)(D) as
amended 42 U.8.C.A: § 1857f-1(b)(5)
(D). . L - : L

24. Health and Environment €28

Burden was on light duty vehicle
manufacturers, seeking one-year suspen-
sion of 1975. emission standards pre-
scribed for light-duty vehicles, to come
forward. with data which showed that
they could not comply with the:statutory
standards; since manufacturers were in
possession of data about emission per-
formance of their vehicles, .it was their
burden to. come.forward with such evi-
dence. Clean -Air Act, § 202(b) (5)(D)
ag amended 42 U.S.C.A. § 1857f-1(b)
(5)(D).

25, Health and Environment €=28

Since light duty vehicle manufac-
turers, which sought one-year extension
of 1975 exhaust emission standards pre-
sented for light-duty vehicles, presented
actual test data in support of their con-
tention of lack of available technology,
burden was on Administrator of En-
vironmental Protection Agency to show
reliability of methodology used to pre-
dict feasibility of meeting 1975 “stand-
ards. Clean Air Act, § 202(b)(5)(D)
as amended 42 U.S.C.A. § 1857f-1(b)
(6)(D).
26, Health and Environment €28

Standard of proof on issue of avail-
ability of technology to meet 1975 ex-
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haust emission standards for light-duty
vehicles was a preponderance of the evi-
dence rather than beyond a reasonable
doubt; such standard, which was to be
applied by Administrator of Environ-
mental Protection Agency in passing on
request for one-year suspension of stand-
ards, was required to take into account
the nature and consequences of .risk of
error,. Clean Air Act, § 202(b)(5)(D)
as amended 42 U.S.C.A. § 1857f-1(b)
(5)(D).

27. Evidence €93

When certain material lies particu-
larly within the knowledge of a party
he .is ordinarily assigned the burden of
adducing the pertinent information; this
assignment of burden to & party is fully
appropriate when the other party is con-
fronted with the often formidable task
of establishing a negative averment.

28. Health and Environment €28

Burden' on :Environmenta! -Protec-
tion Agency to support methodology em-
ployed in predicting feasibility of tech-
nology to meet 19756 emission standards
prescribed for light-duty vehicles re-
quired more than reliance on the un-
known, either by speculation, or merely
shifting burden of proof back to vehicle
manufacturers, seeking a one-year sus-
pension of the 1975 standards. Clean
Air Act, § 202(b)(5)(D) as amended 42
U.8.C.A: § 18671-1(b)(5) (D).

29. Administrative Law and Procedure
=741
A court’s role on judicial review
embraces that of a constructive coopera-
tion with the Agency involved in fur-
therance of the public interest.

30. Health and Environment €28
Requirement of a “reasoned deci-
gion” by Environmental Protection
Agency on application for one-year sus-
pension of 1976 exhaust emission stand-
ards prescribed for light-duty vehicles
meant a reasoned presentation of the re-
liability of prediction and méthodology
relied on to overcome conclusion of lack
of available technology, which conclusion
was supported prima faciely by the only
actual and observed data available, to
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wit, the vehicle manhfacturers’ testing.
Clean .Air Act, § 202(b)(5)(D) as
amended 42 U.S.C.A. § 1867f-1(b)(5)
). :

31, Health and Environment €28
Proceedings on application for one-
year suspension of 1975 exhaust emis-
sion standards for light-duty. vehicles
were required to be remanded for fur-
ther proceedings where vehicle manu-
facturers established by preponderance
of record evidence that technology was
not available within meaning of Clean
Air Act; Administrator’s reliance on
technological methodology to offset ac-
tual test results raised serious doubts
and failed to meet burden of proof as-
signable to him when considering. that
risk of erroneous denial of suspension
outweighed risk of erroneous grant of
suspension, Nationzal Academy of Science
had considered that technology was not
available to meet standards by 1975 and
statutorily required determinations of
public interest and good faith had not
been made. Clean Air Act, § 202(b) (5)
(D) as amended 42 U.S.C.A. § 1867f-1
(b) (5) (D). :

82, Health and Environment €28

Provision for one-year suspension of
1976 emission standards for light-duty
vehicles was a purposeful cushion, with
the twin purpose of providing ‘“escape
hatch” relief for 1975, and thus es-
tablishing a context supportive of the
rigor and firmness of the basic stand-
ards slated for no later than 1976; the
overall legislative firmness did not neces-
sarily acquire a “hard-nosed” approach
to application for suspension. Clean
Air Act, § 202(b)(5)(D) as amended 42
U.8.C.A. § 1857f-1(b) (5) (D).

33. Health and Environment €28
Conclusion of National Academy of
Sciences as to availability of technology
to meet 1975 exhaust emission standards
prescribed for light-duty vehicles is &
necessary, but not a sufficient considera-
tion, for one-year suspension of stand-
ards; while Environmental Protection
Agency in consideration of other condi-
tions of suspension, was not necessarily
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bound by NAS's approach, particularly
as to matters interlaced with policy and
legal aspects, EPA could not alter con-
clusion of NAS as to unavailability of
technology by revising NAS assump-
tions, or injecting new oned, unless it
stated its reasons for finding reliabili-
ty, such as by challenging NAS approach
in terms of later acquired research and
experience. ‘Clean Air Act, § 202(b)(5)
(D) as amended 42 U.8.C.A. § 1857f-
1(b)(5)(D).

84. Health and Environment ¢=28

On remand, for further considera-
tion, of proceeding seeking one-year sus-
pension of 1975 exhaust emission stand-
ards for light-duty vehicles the interest
of justice and mutual regard for con-
gressional objective require that the
parties have opportunity to address
themselves to matters not previously put
before them by Environmental Protec-
tion Agency for comment, including ma-
terial contained in administrator’s Tech-
nical Appendix filed subsequent to de-
nial. Clean Air Act, § 202(b)(5)(D) as
‘amended 42 U.S.C.A. § 1857f-1(b)(5)
(D); 28 U.S.C.A. § 2106.

85. Health and Envirenment €28

Court of Appeals could not order
one-year suspension of 1975 exhaust
emission. standards for light-duty . ve-
hicles where determinations which Con-
gress had made necessary conditions of
suspension, to wit, public interest and
good faith, had not been made by Ad-
ministrator of Environmental Protection
Agency. Clean Air Act, § 202(b) (5)(D)
as amended 42 U.S.C.A. § 1857f-1(b) (5)
(D). -

36. Health and Environment €28

Initial statutory - requirement that
Environmental Protection Agency de-
cision on request for one-year suspension
of 1975 exhaust emission standards pre-
scribed for light-duty vehicles be made
within 60 days of application did not
preclude further consideration following
remand by -Court of Appeals; however,
on remand, it would be required that
suspension deliberations be complete
within 60 days. Clean Air Act, §§ 202

(b)¢6)(B),” 30T(b)(1)  as amended 42
U.S.C.A, §§ 1867{-1(b)(5)(B), 1857h—
5(b)(1): : F

37. Health and Environment €255

Requirements of National Environ-
mental :Policy ‘Actare subject to a con-
struction of reasonableness. National
Environmental Policy Act of 1969, § 2
et seq., 42 U.S.C,A. § 4821 et seq.

88, Health and Enyironment €-25.10

...~ To require that, in addition to a de-
cision setting forth the same considera-
tions, - the Environmental = Protection
Agency, file' an: environmental impact
statement in connection with decision on
application for one-year ‘suspension of
1975 exhaust emisgion standards for
light-duty vehicles would be a legalism
carried to the extreme. Clean Air Act,
§ 202(b) (5) (D) as amended 42 U.S.C.A.
§ 1857f-1(b)(5)(D); National En-
vironmental Policy Act of 1969, § 2 et
seq., 42 U.S.C.A. § 4821 et seq.

39, Health and Environment ¢=28

" . Environmental. Protection Agency’s
determination on applications for ome-
year suspension of 1975 exhaust emis-
gion standards for light-duty vehicles
could consist of a conditional suspension
that would result in- higher standards
than an outright grant of -application
for suspension. Clean Air Act, § 202(b)
(5)(D) as amended 42 U.S.C.A. §1857f—
1(b)(58) (D).

——

Reuben L. Hedlund, of the Bar of the
Supreme Court of Ilinois, pro hac vice,
by special leave of the ‘Court, with ' whom
Lawrence Gunnels,” Cbicago, Ill., was on
the brief for petitioner in No. 72-1517.

Frederick ‘M. Rowe,. Washington, D.
C., with whom Edward W. Warren, F.
F. Hilder, Asst. Gen, Counsel, William L.
Weber, - Jr., Detroit, Mich.,, and Ham-
mond E. Chaffetz, Washington, D. C.,
were on the brief for petitioner in No.
72-1525. X

John E. Nolan, Jr., Washington, D. C.,

with whom Robert E. Jordan, III, Wil-
liam G. Christopher, Michael J. Mal-
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ley, Richard H. Porter, Scott R, Schoen-
feld, ‘Washington, D. C., and Victor C.
Tomlinson were on the brief for peti-
tioner in No. 72-1529.

. -Howard P. Willens, Washington, D, C,,

with whom Jay F. Lapin, William P.
Hoffman, Jr., Gerald Goldman, Wash-
ington, D. C., were on the brief for pe-
titioner in No. 72-15687. °

James A. Glasgow, Atty.; Department
of Justice, with® whom Kent:Frizzell,
Asst. Atty. Gen., Edmund B. Clark -and
Raymond N. Zagone, Attys., Department
of Justice, were on the brief for appellee.

Jerome Maskowski was on the brief
for State of Michigan, amicus curiae.

Before BAZELON, Chief Judge, and
TAMM and LEVENTHAL, Circuit
Judges.

LEVENTHAL, Cireuit Judge:

These consolidated petitions of Inter-
pational Harvester and the three major
auto companies, Ford, General Motors
and Chrysler, seek review 1 of a decision
by the Administrator of the Emviron-
mental Protection Agency. denying peti-
tioners’. applications, filed pursuant. to
Section 202 of the Clean Air Act? for
one-year suspensions of the 1976 emis-
sion standards prescribed under the
gtatute for light duty vehicles in the ab-
sence of suspension.

1. Under Section 307 of the Clean Air Act,
42 U.8.C. § 1857h-5(b) (1), which pro-
vides for direct review of the Administra-
tor's decigion hy the United States Court
of Appeals for the District of Columbia

“ Circuit (all citations are to the 1970 edi-
tion of the U.5.Code).

. 42°U.8.C. § 1857E-1(b) (8) (B):

. Statement of Sen, Rohert. Griffin, 116
Cong.Rec. 33,081 (1870). ]

4. For the 609 figure, see H.R.Rep.No.
.91-1146, 91st Cong., 2d Sess., 6 (1970) ;
for 649% national figure and the 80%
urban figure, see statement of Nat’l Assoc,
of Professional Engincers in Hearings on
S.°8220, S. 3466, and S, 3546, before Sub-
comm. on Air and Water Pollution, Sen-

w
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I. STATEMENT OF THE CASE

The tension of forces presented by the
controversy over automobile emission
standards may be focused by two cen-
tral observations: i

(1) The automobile is an essential pil-
lar of the American economy. Some 28
per cent of the nonfarm workforce
draws its livelihood from the automobile
industry and its products.®

(2) The automobile has had a devas-
tating impact on the American environ-
ment. As of 1970, authoritative voices
stated that “[a]utomotive pollution con-
stitutes in excess of 60% of our national
air pollution problem” and more than
80 per cent of the air pollutants in con-
centrated urban areass.? )

A. Statutory Framework

Congressional concern over the prob-
lem of automotive emissions dates back
to the 1950’s,5 but it was not until the
passage of the Clean Air Act in 1965
that Congress established the principle
of Federal standards for automobile
emissions. Under the 1965 act and its
successor, the Air Quality Act of 1967,
the Department of Health, Education
and Welfare was authorized to promul-
gate emisgion limitations commensurate
with existing technological feasibility.®

The development of emission control
technology proceeded haltingly. The
Secretary of HEW testified in 1967 that

ate Comm, on Public Works, 91st Cong.,
2d Sess., 114 (1870).

. The Act of July 14, 1855, Ch, 360, §§ 1-
7, 69 Stat. 322, authorized the Depart-
ment of Health, Education and Welfare to
provide research and assistance to local’
and state governments: attempting to deal
with air pollution. The Act of June 8, -
1960, 74 Stat. 182, called for a federal
study on the specific problem of automo-
tive emissions.

6. Motor Vehicle Air Pollution Control Act
§ 202(n), P.L. 89-272, Oct. 20, 1965, 79
Stat. 992 (Amendments to Clean® Air
Act) ; National Emission Standards Act
§ 202(a), P.L. 90-148, Nov. 21, 1907, 81
Stat. 499 (part of Air Quality Act of
1967).

o
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“the state of the art has tended to me-
ander along until some sort of regulation
took it by the hand and gave it a good
pull: . . ., There has been a long
period of waiting for it, and it hasn't
worked very well.”:7

The legislative background must also
take into ‘account the fact that in 1969
the Department of Justice brought suit
against the four largest automobile man-
ufacturers on grounds that they had con-
gpired to delay the development of emis-
'sion control devices.?

~ On December 31, 1970, Congress
grasped the nettle and amended “the
Clean Air Act to set a statutory stand-
ard for required reductions in levels of
hydrocarbons (HC) "and- carbon monox-
ide. (CO). which must be achieved -for
1976 models of light duty vehicles. Sec-
tion 202(b) of the ‘Act added .by the
Clean Air Amendments of 1970, provides
that, beginning with the 1976 model
year, exhaust emission of hydrocarbons
and carbon monoxide from “light duty
vehicles” must be reduced at least 90 per
cent from the permissible emission levels
in the 1970 model year.? In accordance
with the Congressional directives, the
Administrator on June 23, 1971, pro-
mulgated regulations limiting HC and
CO emissions from 1975 model light duty
vehicles to .41 and 3.4 grams per vehicle
mile respectively. 36 Fed.Reg. 12,657
(1971).2® At the same time, as required

-7. Hearings on Air Pollution—1967, Hear-
ings before the Subcomm. on- Air and Wa-
ter Pollution, Sen. Comm. On Public
‘Works, 80th Cong., 1st Sesa., pt. 3, 1155~
1158 (1967).

B. The suit was settled by consent decree.
United States v, Automobile Manufac-
tarers ‘Ass'n., 307 F.Supp. 617 (C.D.Cal
1969), aff'd sub nom. City of New. York
v. United States, et al, 397 U.8. 248, 90
$.Ct. 11905, 25 L.Ed.2d 280 (1970).

9.: 42 U.S.C. § 1857f-1(b) (1)(A) provides
that “engines manufactured during or
after model year 1975 shall contain stand-
ards which require a reduction of at least
90 per centum from emissions of carbon
wmonoxide and hydrocarbons allowable un-
der the standard licable to
light duty vehicles and engmes manufac-
tured in model year 1970.”

by section 202(b) (2). of the Act, he pre-
scribed the test procedures by which
compliance. with these standards is
measured.!!

Congress was aware that these 1975
standards were “drastic medicine,” 1* de-
signed to “force the state of the art.” 13
There was, naturally, concern whether
the manufacturers would be able to
achieve this goal. Theréfore, Congress
provided, in Senator Baker’s phrase, a
“realistic escape hatch”: the manufac-
turers could ‘petition the Administrator
of the EPA for a one-year suspension of
the 1976 requirements, and Congress
took the precaution of directing the Na-
tional Academy of Sciences to under-
take an ongoing study of the feasibility
of compliance with the emission stand-
ards. The “escape hatch” provision ad-
dressed itself to the possibility that the
NAS study or other evidence might in-
dicate that the standards would be un-
achievable despite all good faith efforts
at compliance. . This provision was lim-
ited to a one-year suspension, which
would defer compliance with the 90% re-
duction requirement until 1976. Under
section 202(b)(5) (D) of the Aet, 42 U.
8.C. § 1857f-1(b)(5) (D), the- Admin-
istrator is authorized to grant a one-
year suspension

only if he determmes that (1) such
suspension is essential to the public
interest or the public health -and wel-

10. Section 120121 of this regulation also
prescribes -an oxides of mitrogen standard
of 3.0 grams per vehicle mile for 1975.
That  standard has apparently not been
challenged. In any event, it is net be- .
fore us in the present case.

1. “Emission standards under paragraph
(1), and measurement techniques on which
such standards are based (if not promul-
gated prior to December 31, 1970), shall
be prescribed by regulation within 180

days after such date” 42 U.S.C. §
18571-1(b) (2). .

12. Sen. Muskie, 118 Cong.Rec. 32,004
(1970).

13. 118 Cong. Rec 33120 (1970) (newspaper
report of

introduced into the record by Senator
Muskie).
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- fare of the United States, (ii) all good
faith efforts have been made to meet
the standards established by this sub-
section, (iii) the applicant has estab-
-lished that effective control technolo-
gy, processes, operating methods, or
‘other. alternatives are not available or

. have not been available for.a suffi-

. cient period of time to achieve com-
pliance prior to the effective date of
such standards, and (iv) the study and
investigation of the National Academy
of Sciences conducted pursuant to sub-
section (c) of this section and other
information available to him has not
indicated that technology, processes,
or other alternatives are available to
meet such standards.

The statute provides that an applica-
tion for suspension may be filed any
time after January 1, 1972, and that the
Administrator must issue & decision
thereon within 60 days. On March 13,
1972, Volvo, Inc., filed an application for
suspension and ' thereby triggered the
running of the 60 day period for a de-
cision. 37 Fed.Reg. 5766 (March 21,
1972.)14* Additional suspension requests
were filed by International Harvester on
‘March 81, 1972, and by Ford Motor Com-
pany, Chryster Corporation, and General
Motors Corporation on April 5, 1972.
Public hearings were held from April
10-27, 1972. Representativcs of most of
the major vehicle manufacturers (in ad-
dition to the applicants), a number of
suppliers of emission control devices and
materials, and spokesmen from various
public bodies and groups, testified at
the hearings and submitted written data
for the public record. The decision to
deny suspension to all applicants was is-
sued on May 12, 1972.

14, Evidently the Administrator decided to
avoid separate suspension hearings for dif-
ferent applicants and awaited further fil-
-ings which he anticipated. Volvo's ap-
plication triggered the time period on the
assumption that all applications were to
‘be considered together. For the subse-
quent filings, see 3T Fed.Reg. 7089 (April
7, 1972).

478 FEDERAL REPORTER, 2d SERIES

The Decision began with the state-
ment of the grounds for denijal: . .
I am unable, on the basis of the informa-
tion submitted by the applicants -or
otherwise available to me, to make the
determinations required, by section 202
) GYD)Y(D), . (i), or (iv) of the
Act.”15 The EPA Decision specifically
focused on.requirement . (iii) that:

the applicant has established that ef-

fective control technology, processes,

operating methods, or -other alterna-
tives are not available or have not
been available for a sufficient period
of time to achieve compliance prior
to the effective date of such standards
A Technical Appendix, containing ' the
analysis and methodology used by the
Administrator in ayriving at his deci-
sion, was subsequently issued on July
27, 1972, : :

B. Initial Decision of the -Adminis-
trator

The data available from the concerned
parties related to 384 test vehicles run
by the five applicants and the eight
other vehicle manufacturers subpoenaed
by the Administrator. In addition, 116
test vehicles were run by catalyst and
reactor . manufacturers subpoenaed - by
the Administrator. These 500 vehicles
were used to test five principal types of
control systems: noble metal monolithic
catalysts, base metal pellet catalysts,
noble metal pellet catalysts, reactor sys-
tems, and various reactor/catalyst com-
binations.

At the outset of his Decision, the Ad-
ministrator determined that the most ef-
fective system so far developed was the
noble metal oxidizing catalyst.1® Addi-

165. In re: Applications For Suspension of
1075 Motor  Vehicle Exhaust Emission
Standards, Decision of The Administrator,
May 12, 1872 [hereinafter Decision], &t 1.

16. Id. at 14.
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tionally, he stated that the “most effec-
tive systems typically include: - improved
carburetion; a fast-release choke; a de-
vice for promoting. fuel vaporization dur-
ing warm-up; more consistent and dur-
‘able ignition systems; exhausi gas re-
‘clrculatlon. and a gystem for injecting
air into the engine exhaust manifold to
cause further combustion of unburned
gases and to create an oxidizing atmos-
phere for the catalyst”’17 It was this
system to which the data base was in-
Jjtially narrowed: only cars using this
kind of system were to he considered in
making the “available technology” de-
termination.

The problem the Administrator faced
in ‘making a determination that tech-
nology was available; on the basis of
these data, was that actual tests showed
only one car with ac¢tual emissions which
conformed to the standard prescribing a
maximum of .41 grams, per mile, of HC
and 3.4 grams per mile of CO.'8- No car
had actually been driven 50,000: miles,
the statutory “useful life” of a vehicle
and the time period for which conform-
ity to the emission standards is re-
.quired.?® In the view of the EPA Ad-
ministrator, however, the reasons for the
high test readmxs were uncertain or am-
bivalent.

Instead, certain data of the auto com-
panies were used as'a starting point for
making a predictioh, :but remolded into
a ‘more’ useable form for this purpose.
As the Administrator put it:%0

» Much of the data! reports emissions
. measured by test procedures differeént
from the 1975 Federa] test procedure

I7 Id:

18. This ‘was Chrynler car #3833, but even

- - this car-had not been run 50,000 miles;
and conformity with the 1975 standard de-
pended on not taking into account certain

issi over the standards, claimed by

the Administrator to be due to engine.
malfunction, See Appendix C to the De-
cision of the Administrator, Analysis of
Vehicle Test Data [hereinafter Technical
Appendix], at 17,

19, 42 U.8.C..§ 18576-1(d) provides that
“The Administrator shall- prescribe reg-
478 F.2d—40

and requires conversion to the 1976
procedure by calculations which cannot
be regarded as precise. Emission data
" was' frequently submitted without an
adequate descrlptmn of the vehicle be-
ing tested, the: emission control sys-
"tems employed, Qr__,th_e purpose of the
test. The fuel and oil used in tests
‘were not always ‘specified. Adjust-
ments made to components of the en-
gine or emmsmn control system were
frequently made: and seldom fully ex-
plained. In most cases, tests were not
repeated, ‘even whére results departed
significantly from established trends,
and little or no information was sub-
" mitted to explain the diagnosis of fail-
‘ure, where test results showed poor
“results. “Most important, only a few
test cars were driven to 20,000 miles
or more, and no ‘vehicle employing all
components of "any applicant’s pro-
posed 1975 control systems has yet
been driven to 50,000 miles. In the
face of these difficulties, analysis and
" interpretation of 'the data required
assumptions and enalytical approaches
which will necessarily be controversial
“to some- degree. (emphasm added)

In light of these dliﬁcultles, the Admin-
istrator “adjusted” the data of the auto
companies by use of several critical as-

sumptions. . {

First, he made ad-adjustment to re-
flect the assumptlon ‘that fuel used in

1976 model year cnrs would either con- :
tam an average of | 03 grams per gallon |
or .06 grams per ga“on of lead #!- Thlq :

usually resulted m}a’n‘ increase of emis-

gions predlcted smce many compames :

ch - the useful life of
ishall be determined
" for Jrposes of the 1975
“Such ‘régulations shall ‘pro-
vide that useful lif¢ shall—(1) in the
ease of light duty ‘vehicles and light duty.
.vehicle engines, be a ‘period of use of five
years or of fifty thousand miles (or the
. equ.\va.lent). whichever . first occurs

- ulatlons -under wbi
vehicles and engines!

20.° Decmon at 16-17,
21, Id. &t 18.
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had tested their vehicles on lead-free
gasoline, )

Second, the Administrator found that
the attempt of some companies to reduce
emigsions of nitrogen oxides below ‘the
1975 Federal standard of 3.0 grams per
vehicle mile 22 resulted in increased emis-
siong of hydrocarbons and carbon mon-
oxide. This adjustment resulted in a
downward adjustment of observed HC
and CO data, by a specified factor.2?

Third, the Administrator took into ac-
count the effect the “durability” of the
preferred systems would have on the
emission control obtainable. This. re-
quired that observed readings at one
point  of usage be increased by a de-
terioration factor (DF') to project emis-
gions at a later moment of use. The
critical methodological choice was to
make -this adjustment from a base of
emissions observed at 4000 miles. Thus,
even if a car had actually been tested
over 4000 miles, predicted emissions at
50,000 miles would be determined by
multiplying 4000 mile emissions by the
DF factor.?t

Fourth, the -Administrator - adjusted
for “prototype-to-production slippage.”
This was an upward adjustment made
necessary by the possibility that proto-
type cars might have features which re-
duced HC and CO emissions, but were
not capable of being used in actual pro-
duction vehicles.25

Finally, in accord with a regulation
assumed, as to substance, in the text of
the Decision, but proposed after the sus-
pension hearing,*¢ a. downward adjust-
ment in the data readings was made on
the basis of the manufacturers’ ability,
in conformance with certification pro-
cedures, to replace the catalytic converter
“once during 50,000 miles of vehicle op-

22, ‘See note 10 supra.

23. Decision at 18. )

24, Id. The choice of 4000 mile emissions as
a base point eorresponds to certification

testing procedures. 37 Fed.Reg. 24,250,
24,263 (1972), § 85.073-28.

25. Decision at 20.
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eration,” a change they had not used in
their testing2? o

With the data submitted and the above
assumptions, the Administrater conclud-
ed that no showing had been made that
requisite technology was not available.
The EPA noted that this did not mean
that the variety of vehicles produced in
1975 would be as extensive as before.
According to EPA, “Congress clearly in-
tended to require major changes in the
kinds of automobiles produced for sale
in the United States after 1974” and
there “is no basis, therefore, for constru-
ing the Act to authorizing suspension of
the standards simply because the range
of performance of cars with effective
emission control may be restricted as
compared to present cars,” As long as
“basic demand” for new light duty mo-
tor vehicles was satisfied, the applicants
could not establish that technology was
not available.2®

For purposes of judicial review, the
initial EPA decision rests on the tech-
nology determination. The -Administra-
tor did state:2®

On the record before me, I do not be-
lieve that it is in the public interest
to grant these applications, where
compliance with 1975 standards by
application of present technology can
probably be achieved, and where ample
additional time is available to manu-
facturers to apply.existing technology
to 1975 vehicles. (Emphasis added.)

The statute apparently contemplates the
possibility of an EPA denial of suspen-
sion for failure to meet criterion (i) of
§ 202(b)(5)(D) (*‘essential to the public
interest”) even though criterion (iii) has
been satisfied (“applicant has establish-
ed that effective control technology

[is] not-available™).3. It suffices here

26. 37 Fed.Reg. 23,778 (November 8, 1972).
27. Decision at 20.

28, Id. at9.

29, - Id. at 30,

30. See Part IIT of the opinion where
factors which might properly enter-into
such & determination are discussed.
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to say that the EPA’s 1972 “public in-
terest” finding was obviously only a re-
statement of, and dependent on the val-
idity of, the conclusion. of a failure to
satisfy standard (iii) by showing that
effective control technology is not avail-
able,

The Admmlstrator also offered - some
“‘comments” on issues pertinent to the re-
quired “good faith” determination un-
der standard (ii), as guidance to ap-
plications who might seek a one year
suspension next year of the 1976 oxides
of nitrogen standard. But he explictly
disclaimed reaching that question in this
proceeding. The thrust of his comment
was to call into question the rigid “arms
length” relationship structure which ve-
hicle manufacturers imposed on their
suppliers, as a source of a halter on prog-
ress in developing the required technol-
ogy.3t :

C. This Court’s December 1972 Re-
mand

After oral argument to-this court
on December 18, 1972, in a per curizm
order issued December 19, 1972, we re-
manded the record to the Administrator,
directing him to supplement his May
12, 1972 decision by setting forth: .

(a) the consideration given by the
Administrator to the January 1, 1972
Semiannual Report on Technological
Feasibility. of the National Academy
of Sciences; and (b) the basis .for
his disagreement, if any, with the find-
ings and conclusion in that study con-
cerning the availability of effective
technology to achieve compliance with
the 1976 model year standards set
forth in the Act.

Qur remand order was not intended
to indicate that we had concluded that an

3{, The Administrator noted, however,’ that
the ‘““closest working relationship between
g vehicle manufacturer and a catalyst
company that has been brought to my
attention has been the Ford technical
interchange arrangement with Engle-
hard,” Decision at 26,

32.. In re: Applications For Susl.)ension of
1976 Motor Vehicle Exhaust Emission

EPA conclusion was required as to clause
(iv)—concerning the evaluation based on
the NAS study and other information
(from gsources other than applicants)—
when the Administrator had determined
under (iii) that the auto companies had
not shown technology was not available.
We were nevertheless troubled by argu-
ments advanced by petitioners that the
methodology used by the Administrator
in reaching his conclusion, and indeed the
conclusion itself, was inconsistent with
that of the Academy. It was our view
that if and to the extent such differenc-
es existed they should be explained by
EPA, in order to 2id us in determining
whether the Administrator’s conclusion
under (iii) rested on a reasoned basis.

D. . Supplement to.the Decision of the
Administrator

QOur remand of the record resulted
in.a “Supplement to Decision of the
Administrator” issued ~December - 80,
1972.. The Administrator in his. Sup-
plement stated  that “In general I con-
sider the factual findings and technical
conclusions set forth in the NAS report
and in the subsequent Interim Stand-
ards Report dated April 26, 1972
to be consistent with my decxslon of May
12, 1972.° =

The Report made by the NAS, pur-
suant to its obligation under 202(b)(5)
(D) ‘of the Clean Air Act, had conclud-
ed: “The Committee finds that the tech-
nology necessary to|meet the require-
ments of the Clean Air Act Amendments
for 1976 model year light-duty motor
vehicles is not available at this time.” 33

The Administrator apparently relied,
however, on the NAS Report to bolster
hig conclusion that the applicants had
not established that technology was un-

Standards, Supplement to Decision of the -
Administrator, December 30, 1972 [here-
inafter Supplement to Decision] at 1.

33. Committee on Motor Vehicle Emissions,
National Academy of Sciences, Semi- ~
annnal Report to the Environmental Pro-
tection Agency, January 1, 1672 [herein-
after NAS Report] at 49,
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available. . The same NAS Report had
stated:34 '
. the status of development
and rate of progress made it possible
that the larger manufacturers will be
able to produce vehicles that will
qualify, provided that provisions are
made for catalyst replacement and
other maintenance, for averaging emis-
sions of production vehicles, and for
the general availability of fuel con-
taining suitably low levels of catalyst
poisons.
The Administrator pointed out that two
of NAS’s provisos—catalytic converter
replacement and low lead levels—had
been accounted for in his analysis of
the auto company data, and provision
therefor had been insured through reg-
ulation.3® As to the third, “averaging
emissions of production vehicles,” 3¢ the
Administrator offered two reasons for
declining to make a judgment about this
matter: (1) The significance of aver-
aging related to possible assembly-line
tests, as distinct from certification test
procedure, and such tests had not yet been
worked out. (2) If there were an ap-
propriate assembly-line test it would be
expected that each car’s emisasions could
be in conformity, without a need for
averaging, since the assembly line ve-
hicles “equipped with fresh catalysts
can be expected to have substantially
lower emissions at zero miles than at
4000 miles.” 37

The Administrator also claimed that
he had employed the same methodology
as the NAS used in its Interim Stand-
ards Report, evidently referring to the
use of 4000 mile emissions as a base
point, and correction for a deterioration
factor and a prototype-production slip-
page factor.3® The identity of methodol-

34, Id.

35. Supplement to Decision at 2-3.
36. Id. at 3—4.

37. Id. at 4, quoting from Decision at 11.

38. ‘See Committee on Motor Vehicle Emis-
gions, National Academy of Sciences, In-
terim Standards Report, April 26, 1972
[hereinafter Interim Standards Report].
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ogy was also indicated, in his view, by
the fact the EPA and NAS both agreed
on the component parts of the most ef-
fective emission control system.

The Administrator did refer to the
“severe driveability problems” under-
scored by the NAS Report, which in the
judgment of NAS *“could have signifi-
cant safety implications,” 3¢ stating that
hé had not been presented with any evi-
dence of “specific safety hazard” nor
knew of any presented to the NAS. He
did not address himself to the issue of
performance problems falling short of
gpecific safety hazards.

II. REJECTION OF MANUFAC-
TURERS’' GENERAL
CONTENTIONS

We begin with consideration, and re-
jection, of the broad objections leveled
by petitioners against EPA’s over-all
approach.

A. Future Technological Develop-
ments '

[1] We cannot accept petitioners’ ar-
guments that the Administrator's de-
termination whether technology was
“available,” within the meaning of sec-
tion 202(b)(5) (D) of the Act, must be
based solely on technology in being as
of the time of the application, and that
the requirement that this be “available”
precludes any consideration by the Ad-
ministrator of what he determines to be
the “probable” or likely sequence of the
technology already experienced. Con-
gress recognized that approximately two
years’ time was required before the start
of production for a given model year,
for the preparation of tooling and man-
ufacturing processes.®® But Congress
did not decide—and there is no reason

39. NAS Report at 30.

40. Although various estimates were made
during the debate, the consensus seemed
to be that two years .is the most reason-
ahle estimate. This was apparently the
understanding of - the Conference Com-
mittee. See 116 Cong.Rec. 42,522 (1970)
(Rep. Staggers, Manager on the pert of
the House).
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for us to do ‘so-—that all development
had to be completed before the tooling-
up period began. The manufacturers’ en-
gineers have admitted ‘that technological
improvements can continue during the
two years prior to!production.#t Thus
there was a sound basis for the Admin-
istrator’s conclusion 'that the. manufac-
turers could “improve, test, and apply”
technology during the lead time period.#

The petitioners’ references to the leg-
islative history are unconvincing. None
of the statements quoted in their briefs
specifically states that “available” as
used in the statute means “available in
1972,” . There is even comment that
points to a contrary interpretation.ss
In any event, we think the legislative
history :is consistent : with the EPA’s
basic -approach. and. evidences no ascer-
tainable legislative! intent to the con-
trary.

[2,3] While we Teject the contention
as broadly stated, principally by Gener-
al Motors, we hasten to add that the Ad-
ministrator’s latitude’ for projection is
subject to the restraints of reasonable-
ness, and does not open the door to
“‘crystal ball’ inquiry.” 4 The Admin-
istrator’s latitude for projection is un-
questionably limited by relevant consid-
erations of lead time needed for produc-
tion.# - Implicit algd’ is a requirement
of reason in the rellablllty of the EPA
projection. 1In the /present case, the
Administrator's predlctxon of available
technology was based on known elements

41, In testimony hefoté the Administrator,

* Ford's Vice President for Engineering and
Manufacturing - identified - as - the “last
date for incorporation of proven new tech-
nology” November 1, 1973—16 months
after the start of the tooling-up period.
He testified that the companies could be
“developing engmeenng solutions” until
that date. Hearing Tr. at 1916; of. id.
at 2083-4. Cf. Statement.of Lee A,
Tacocca in Hearings on 8. 3228, 8. 3446,
8. 35486, before Suhcomm. on Air and Wa-
ter Pollution, Senate Comm. on Public
‘Works, 91st Cong., 2d Sess., pt. 5, 1620-
1621 (1970).

42, Decision at 29."

of existing catalytic- converter systems.
This was-a permissible - approach .sub-
ject, of course, to the requirement that
any technological developments or re-
finements of existing systems, used as
part of the ‘EPA  methodology, would
have to rest on a reasoned basis,

B. Claimed Right of Cross-Examina~
tion i

Chrysler has advanced a due process
claim bascd upon two principal features
of the proceeding, the inability to en-
gage in cross-examination and the in-
ability to present: arguments against
the methodology used in the Technical
Appendix of the Administrator, which
served as a basis for his decision.

The suspension provxslon of Sectlon
202(b)(5) (D) does not require a trial
type hearing. . It provides:

Within 60 days after receipt of the

application for any such suspension,

and after public hearing, the Admin-
istrator shall issue a decision grant-
ing or refusing such suspension.

[4] First, this provision for a “pub-
lic hearing” contrasts:significantly with
other provisions that specifically require
an adjudicatory hearing.4#8 More im-
portantly, the nonadjudicatory nature of
the “public hearing” contemplated is
underscored by the 60 day limit for a
decision to be made. ' The procedure con-
templated by Congﬂess in its 1970 legis-
lation must be app? 'alsed in light of its

43. Seo 116 CongRec, |33,086-87 (1970)

(Statement of Senator Gurney).

44, National TResourdes | Defense Couneil,
Inc. v. Morton, 148 U.S.App.D.C. b, 15,
458 F.2d 827, 837 (1972)

45, Remarks of Senator Gumey, 116 Cong.
Rec. 33,086 (1870).

46. For instances in the Act where ad- .

judicatory hearings are called for, see
§ 110(f) (2), 42 U.B.C.' § 1857c-5(1)(2)
hearlng on one-year postponmement of a
plan requirement on application of State
Governor) ; -§ 206(b) (2)(B), 42 U.S.C.
§ 18576-5(b) (2) (B) (hearing on suspen-
sion or revocation of motor vehicle certifi-
cations). ::Both determinations must be
made “on the record”. :
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concern - with “avoidance of previous
cumbersome and time-consuming proce-
dures,” see Kennecott Copper Corp. v.
EPA, 149 U.S.App.D.C. 231, 234, 462
F.2d 846, 849 (1972).

As to legislative history of this pro-
vision, the starting point is the provi-
sion in Senate Bill 4358 :47

Upon receipt of such application, the

Secretary shall promptly hold a public

hearing to enable such manufacturer

or manufacturers to present informa-
tion relevant to the implementation of
such standard. The Secretary, in his
discretion, may permit any interested
person to intervene to. present infor-
mation relevant to the implementation
of such standard. )
This was dropped in conference, along
with a provision permitting six months
for a suspension decision. ‘The result-
ing legislation both expedited tbe deci-
sion-making, and contemplated EPA so-
lieitation of a wide range of views, from
sources other than the auto companies,
though the companies’ applications and
presentation would surely be the focus of
consideration. - Underlying this approach
of both shortening time for decision and
enlarging input lies, we think, an assump-
tion of an informative but efficient pro-
cedure without mandate for oral cross ex-
amination,

[5,6] .In context, the “public hear-
ing” provision amounts to an assurance
by Congress that the issues would not be
disposed of merely on written comments,
the minimum ‘protection assured by the
Administrative Procedure Act for rule-
making, but would also comprehend oral

47. Bee 8. 4358, 91st Cong., 2d Sess.,
printed in 8.Rep. No. 81-1196, 91st Cong.,
2d Sess. 103 (1970).

48. " See United States v. Florida East Coast
R. Co., 410 U.S. 224, 93 ‘8.Ct. 810, 35
L.Ed.2d-223 (1973) where the Court held
that rule-making hearings, .under 5 U.8.C.
§ 553, are sufficient where the agency’s
statute provides for a “hearing.” The
provision of 5 U.8.C. § 666(d) which gives
the opportumity for cross-examination as
a matter of right, would only be auto-
matically applicable ' if . “rules are re-
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submissions of a legislative nature.
These are required even for rule-making
when “controversial regulations govern-
ing competitive practices” are involved.
American Airlines, Inc. v. CAB, 123 U.S.
App.D.C. 810, 317, 359 F.2d 624, 631 (en
banc 1966), cert. denied, 385 U.S. 843,
87 S.Ct. 73, 17 L.Ed.2d 75 (1966); Wal-
ter Holm & Co. v. Hardin, 145 U.S.App.
D.C. 347, 449 F.2d 1009 (1971). E