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REGULATIONS FROM THE EXECUTIVE IN
NEED OF SCRUTINY ACT OF 2011

TUESDAY, MARCH 8, 2011

HoOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COURTS,
COMMERCIAL AND ADMINISTRATIVE LAW,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 4 p.m., in room
2141, Rayburn House Office Building, the Honorable Howard Coble
(Chairman of the Subcommittee) presiding.

Present: Representatives Coble, Gowdy, Gallegly, Franks, Reed,
Ross, Cohen, Johnson, and Quigley.

Also Present: Representatives Conyers and Jackson Lee.

Staff Present: (Majority) Daniel Flores, Subcommittee Chief
Counsel; Ashley Lewis, Clerk; John Hilton, Counsel; and Allison
Rose, Professional Staff Member.

Mr. CoBLE. The Subcommittee will come to order.

As I stated in our January, 24, 2011, oversight hearing it is no
secret that our economy is still soft. Unnecessary or unreasonable
regulatory burdens will continue to drive business investments to
other countries, and the result will continue to be too few American
jobs and too little American prosperity. Perhaps more than any-
thing else is Congress’ excessive delegation of legislative decisions
to Federal agencies that has produced a flood of Federal regulation
that burdens our economy. When Congress makes the decisions, it
is accountable to the voters for the results. When agencies make
the decisions, they are not.

Not surprising, therefore, it is the unaccountable agencies that
churn out regulation after regulation, year after year, whether
needed or not. The cumulative weight of their regulations contrib-
utes heavily to the difficulty of our economic recovery. So does un-
certainty over what regulations will come next, particularly what
$100 million or $1 billion regulations are around the country.

The REINS Act is an important step, it seems to me, to turn this
state of affairs around. It returns to Congress the decisions over
whether the most costly regulations proposed by Federal agencies
will become effective. And by returning these decisions to Congress,
it ultimately will return the decisionmaking authority to the voters.

At our January, 2011, oversight hearing on the REINS Act, we
considered at length the basic policy decision that the REINS Act
presents. We also began a discussion about the constitutionality of
the bill. At today’s hearing, we will continue our consideration of
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the REINS Act’s constitutionality. It is my view that the discussion
must begin from the premise that agencies have legislative rule-
making authority only because the Congress has delegated it to
them. Therefore, when Congress seeks to reclaim some of its legis-
lative authorities, that would seem to be inherently constitutional.

I am sure the witnesses will offer us their views on that and on
ways in which we may be able to improve the REINS Act language.
I look forward to hearing our witnesses’ testimony, and reserve the
balance of my time, and I am pleased to recognize the distin-
guished gentleman from Tennessee, the Ranking Member on this
Subcommittee, Mr. Cohen.

Mr. CoHEN. Thank you, Mr. Chair.

Welcome to the witnesses. I appreciate your coming before us.

Sometimes during a legislative hearing, a Committee will exam-
ine the particulars of a bill at issue, including the quality of its
drafting, the need for additional provisions, or whether it can be
improved or tweaked to make it more acceptable to the bill’s oppo-
nents.

However, with respect to H.R. 10, the “Regulations From the Ex-
ecutive in Need of Scrutiny Act,” or “REINS Act,” I do not see the
point of engaging in such a process because such a bill is simply
an ill-conceived notion, particularly because the regulations—the
title, Regulations From the Executive in Need of Scrutiny, implies
directly that the Executive is in need of scrutiny. That Executive,
of course, is the President of the United States; not the president
of the Democratic Party, but the President of the United States,
Barack Obama.

This act was not needed when George Bush was President, ap-
parently. He did not need scrutiny, although, in retrospect, with
the Nation coming close to falling into the Great Depression, the
second Great Depression we would have had, he needed a lot of
scrutiny. Putting us into a war where we didn’t have weapons of
mass destruction, and squandering a trillion dollars of our wealth
and 4,500 people’s lives and a whole lot of our reputation around
the world, he didn’t need scrutiny. Only when this man, this great
man becomes President, is there a need for—let me see the title of
this again—executive scrutiny. I think that is what it was. Execu-
tive in Need of Scrutiny Act. Well, in itself I think you can see that
it is political and not a governmental decision.

In reviewing the written statements of the two majority wit-
nesses, it is clear the real purpose of this hearing is to attack at
its foundation the administrative system, particularly this Presi-
dent. In fact, both witnesses seem to take a strong issue with much
of the 20th century. In fact, this antecedes the President, but cer-
tainly his policies embody much of the great policies of the last half
of the 20th century which are under attack in this Congress, this
modern government is.

Under H.R. 10, all major rules, that is, rules that have a positive
or negative economic effect of a hundred million dollars or more,
and there are increased prices for consumers, industries, and gov-
ernment entities, or have significant adverse economic impact must
be approved by Congress before they can take effect. Congress
must do so by passing a joint resolution of approval through both
Chambers under expedited process.
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I do not believe the REINS Act is necessary for the exercise of
congressional control over the administrative system. Congress al-
ready has a number of means at its disposal to shape agency rule-
making. The most straightforward, of course, is its power to deter-
mine the nature and scope of its delegation of authority to an agen-
cy. If Congress deems the delegation of authority was too broad, it
is always free to revisit that delegation and, if needed, retract or
narrow the scope of the agency’s authority, always keeping in mind
that we have three separate and equal branches of government.
And that should be reminded to us as well as we read the Constitu-
tion in the first week. And it talked about the three separate
branches, Article 1 and 2, et cetera.

Additionally, as it was demonstrated vividly just a few weeks
ago, Congress can use its power of the purse to stop implementa-
tion of specific regulations it objects to. For instance, no fewer than
19 out of the 67 amendments to H.R. 1, the “Full Year Continuing
Appropriations Act 2011,” or the attack on the last half of the 20th
century were aimed at defunding the promulgation or implementa-
tion of existing and proposed regulations. Congress can also con-
duct oversight, whether through formal hearings or through less
formal interactions between agencies and individual Members or
Committees. Among the first phone calls that small business peo-
ple and other constituents make when they have concerns about
agency actions are to their Member of Congress, which in turn
prompts Members to act.

Finally, Congress has enacted statutes to shape the administra-
tive rulemaking process, including the Administrative Procedure
Act and the Regulatory Flexibility Act. Moreover, through the re-
porting requirements through the Congressional Review Act, Con-
gress has kept informed about agency rulemaking activity.

Congress is not shy about objecting to rules it finds objectionable,
and has the means to impose its will regarding such matters.
Moreover, each of these mechanisms ensures democratic account-
ability over agency rulemaking. The REINS Act, however, would
force Congress to pass judgment on major rules without the oppor-
tunity to make a well-informed decision about their merits, leaving
them wide open for special interests to stifle such rules in Con-
gress.

Under the bill, Congress has only 70 legislative days to pass the
joint resolution of approval through both Chambers, and is limited
to a total of 2 hours of debate in each House; only 1 hour for each
of those in favor and 1 for those opposed to the joint resolution; cer-
tainly not enough time for a well-informed and intellectual debate
of the issues.

Committees of jurisdiction will only have 15 legislative or session
days to consider the merits of major rules under their jurisdiction,
after which a joint resolution of approval is automatically dis-
charged.

Under such a short-circuited process, is Congress really in a posi-
tion to second-guess the merits of rules that in many cases took
many years of vetting to produce? Instead, Members would be
bombarded with visits, phone calls, and talking points from indus-
try lobbyists who would no doubt take advantage of this short-
circuited process to shape Members’ perspectives about the recalls.
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The REINS Act forces Congress to move too quickly while point-
lessly slowing down the agency rulemaking in a way that is not im-
provement. The REINS Act also threatens to undermine Congress’
ability to consider other legislative business. For example, in cal-
endar year 2010 alone, there were 94 major rules while there were
only approximately 116 legislative days in the House during the
same period. We are having less time on the floor, now that we
have had a change in the 112th Congress in how we meet. Even
under expedited procedures, Congress would be forced to delay im-
portant business, doing a further disservice to the American people.

This is not the first time the idea of requiring congressional ap-
proval has been proposed. It has been considered and rejected in
the past. Chief Justice John Roberts criticized such legislation that
was similar to the REINS Act in 1983. In a memorandum he ob-
jected that such legislation would “hobble agency rulemaking by re-
quiring affirmative congressional consent to all major rules,” and
would “seem to impose excessive burdens on the regulatory agen-
cies.”

We ought not let the political passions at the moment produce
such a radical change in how our government has worked and
worked well for more than a hundred years, recognizing the three
separate and equal branches of government.

The REINS Act is troubling for many reasons beyond the obvious
political reins that it tries to project, and I urge my colleagues to
oppose it.

I yield back the balance of my time.

[The prepared statement of Mr. Cohen follows:]

Prepared Statement of the Honorable Steve Cohen, a Representative in Congress
from the State of Tennessee, and Ranking Member, Subcommittee on Courts,
Commercial and Administrative Law

Sometimes during a legislative hearing, a committee will examine the particulars
of the bill at issue, including the quality of its drafting, the need for additional pro-
visions, or whether it can be improved or tweaked to make it more acceptable to
the bill’s opponents.

With respect to H.R. 10, the “Regulations From the Executive in Need of Scrutiny
Act” or “REINS Act,” however, I do not see the point of engaging in such a process
because the bill is, simply put, an ill-conceived idea.

In reviewing the written statements of the two Majority witnesses, it is also clear
that the real purpose of this hearing is to attack at its foundation the administra-
tive system. In fact, both witnesses seem to take strong issue with much of the 20th
Century, at least with respect to the development of modern government.

Under H.R. 10, all major rules—that is, rules that have a positive or negative eco-
nomic effect of $100 million or more, increase prices for consumers, industries, and
government entities, or have a significant adverse economic impact—must be ap-
proved by Congress before they can take effect. Congress must do so by passing a
joint resolution of approval through both chambers under expedited procedures.

I do not believe the REINS Act is necessary for exercising Congressional control
over the administrative system. Congress already has a number of means at its dis-
posal to shape agency rulemaking.

The most straightforward, of course, is its power to determine the nature and
scope of its delegation of authority to an agency. If Congress deems that its delega-
tion of authority was too broad, it is always free to revisit that delegation and, if
needed, retract or narrow the scope of the agency’s authority.

Additionally, as was demonstrated vividly just a few weeks ago, Congress can use
its power of the purse to stop implementation of specific regulations that it objects
to. For instance, no fewer than 19 out of the 67 amendments to H.R. 1, the “Full-
Year Continuing Appropriations Act of 2011,” were aimed at de-funding the promul-
gation or implementation of existing and proposed regulations.
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Congress also can conduct oversight, whether through formal hearings or through
less formal interactions between agencies and individual Members or Committees.
Among the first phone calls that small businesspeople and other constituents make
when they have concerns about agency action is to their Member of Congress,
which, in turn, prompts Members to act.

Finally, Congress has enacted statutes that shape the administrative rulemaking
process, including the Administrative Procedure Act and the Regulatory Flexibility
Act. Moreover, through the reporting requirements of the Congressional Review Act,
Congress is kept informed about agency rulemaking activity.

Congress is not shy about objecting to rules that it finds objectionable and has
the means to impose its will regarding such matters. Moreover, each of these mech-
anisms ensures democratic accountability over agency rulemaking.

The REINS Act, however, would force Congress to pass judgment on major rules
without the opportunity to make a well-informed decision about their merits, leav-
ing the door wide open for special interests to stifle such rules in Congress.

Under the bill, Congress has only 70 legislative days to pass a joint resolution of
approval through both chambers and is limited to a total of 2 hours of debate in
each House—only 1 hour each for those in favor and for those opposed to the joint
resolution. Committees of jurisdiction would have only 15 legislative or session days
to consider the merits of major rules under their jurisdiction, after which a joint res-
olution of approval is automatically discharged.

Under such a short-circuited process, is Congress really in a position to second-
guess the merits of rules that, in many cases, took years of vetting to produce?

Instead, Members would be bombarded with visits, phone calls, and talking points
from industry lobbyists, who would no doubt take advantage of this short-circuited
process to shape Member views about the rule.

The REINS Act forces Congress to move too quickly while pointlessly slowing
down the agency rulemaking process in a way that does not improve it.

The REINS Act also threatens to undermine Congress’s ability to consider other
legislative business. For example, in calendar year 2010 alone, there were 94 major
rules, while there were only approximately 116 legislative days in the House during
that same time period. Even under expedited procedures, Congress would be forced
t(i ignore other important business, doing a further disservice to the American peo-
ple.
This is not the first time that the idea of requiring Congressional approval of
agency rules has been proposed. Such a proposal had been considered and rejected
by Congress in the past.

Interestingly, Chief Justice John Roberts criticized legislation that was very simi-
lar to the REINS Act back in 1983. In a memorandum, he objected that such legisla-
tion would “hobbl[e] agency rulemaking by requiring affirmative Congressional as-
sent to all major rules” and would “seem to impose excessive burdens on the regu-
latory agencies. . . .”

We ought not let the political passions of the moment produce such a radical
change in how our government has worked—and worked well—for more than 100
years. The REINS Act is troubling for many reasons, and I urge my colleagues to
oppose it.

Mr. CoBLE. I thank the gentleman from Tennessee.

The Chair recognizes the former Chairman of the House Judici-
ary Committee, the distinguished gentleman from Michigan, for his
opening statement.

Mr. CoNYERS. Thank you very much, Chairman Coble and Rank-
ing Member. I am very happy to be with you all today and to also
recognize, in addition to the distinguished witnesses, our former
colleague, Sherwood Boehlert of New York. We are grateful that he
is once again up on the Hill in this hearing room.

But today we focus on H.R. 10. Now what does REINS stand for?
Regulations From the Executive in Need of Scrutiny. REINS. This
is the fourth time in this Subcommittee in less than a month and
a half that we considered the state of the Nation’s regulatory sys-
tem. I want to thank Chairman Coble for having this hearing. It
was at my request. But I am raising the question of this incredible
amount of attention that is being paid in a number of ways. I have
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one, two, three, four, five, six, seven, eight, nine, ten different hear-
ings in a number of Committees in the House of Representatives,
but four of them come from this very Subcommittee.

We studied and had a hearing on this same bill on January 24.
And then we had a hearing on the Regulatory Flexibility Improve-
ment Act on February 10. And then on February 28 we had a hear-
ing on the APA at 65: Is reform needed to create jobs, promote eco-
nomic growth, and reduce costs? And then, of course, today we are
having yet another hearing on Regulations From the Executive in
Need of Scrutiny.

Now, we have got some incredible comments coming in. And
what I would like to do, if I can, is make the point that there must
be some concern among ourselves as a Committee and the wit-
nesses, who should be very much interested in whether or not this
bill will threaten the health, the safety, and the welfare of the citi-
zens in our country.

From my experience, we are undeniably in a better place in this
country today than we were several decades ago, largely as a result
of regulations that have promoted worker safety, improved the en-
vironment, and ensured the purity of our foods and drugs. Within
a generation we have restricted lead in gasoline and paint, re-
quired autos to be equipped with seat belts and air bags, reduced
the number of carcinogens that appear in our Nation’s food, drugs,
and cosmetics. We have engineered startling health and safety ad-
vances, from catalytic converters to scrubbers required on smoke
stacks, and the elimination of chemicals, among them freon and
others, that were actually burning a hole in the ozone layer. Yet,
it is unlikely that these health and safety gains we have enjoyed
would have been possible under the very legislative proposal, H.R.
10, that we are considering.

This measure before us today for the fourth time would effec-
tively strip Federal agencies of the authority to implement environ-
mental public health and safety protections unless a majority in
both House and Senate approved the rules and then they were
signed by the President. I needn’t tell you how that would slow the
process down, how it would complicate the agencies from taking
care of their responsibility. Things move slowly enough in the con-
gressional process now. We certainly don’t need to have the Con-
gress now reviewing and passing on agency regulations.

Some have gone as far as to suggest that the removal of lead
from gasoline in the seventies wasn’t a result of the Congress, that
indeed I question if REINS were enacted, we would never get any-
thing done. And so my feeling is that giving lawmakers a personal
stake in updating statutes is totally the wrong direction in which
to go.

We have some new Members, the newest party in American poli-
tics, the Tea Party. I always worry about their positions on things
as well. And we have had at least one Member before the Com-
mittee on various regulatory subjects.

As has been demonstrated in every prior hearing of this Sub-
committee, we have repeatedly talked about the costs, but appar-
ently—I hope accidentally—ignored the benefits. And so what I
want to do is refer you not only to the Center for Progressive Re-
form, which has recently released “Setting the Record Straight,”
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the Crane and Crane report on regulatory costs, as well as the Of-
fice of Management and Budget that estimated that the benefits
associated with major regulations were between $126 billion to
$663 billion—more than ten times their cost. This is OMB.

I will submit the rest of my statement, Mr. Chairman, and thank
you for your indulgence.

Mr. CoBLE. Without objection.

[The prepared statement of Mr. Conyers follows:]

Prepared Statement of the Honorable John Conyers, Jr., a Representative in Con-
gress from the State of Michigan, and Ranking Member, Committee on the Judici-
ary

Today’s hearing, focuses on H.R. 10, the “Regulations From the Executive in Need
of Scrutiny Act of 2011” (otherwise known as the “REINS Act”). This hearing marks
the fourth time this Subcommittee—in less than a month and a half—considers the
state of the Nation’s regulatory system.

Unfortunately, my colleagues on the other side of the aisle appear to be absolutely
committed to pursuing a divisive partisan agenda that has little prospect of creating
jobs and improving the economy.

Nevertheless, I appreciate Chairman Coble’s concurrence with my request to hold
a legislative hearing on H.R. 10 to follow-up on the oversight hearing held on this
legislation last January.

If anything, this second hearing on the REINS Act gives me yet another oppor-
tunity to highlight this bill’s numerous flaws.

In sum, the REINS Act, if enacted, would impose a drastic cost on society.

It would dramatically change the way necessary and beneficial rules are promul-
gated, by requiring all new major regulations to be affirmatively approved by both
Houses of Congress and the President before they can take effect.

I am gravely concerned that this bill will threaten the health, safety and
welfare of our country.

We are undeniably in a much better place in this country today than we were
several decades ago largely as a result of regulations that have promote worker
safety, improve the environment, and to ensure the purity of our food and drugs.

In the span of a generation, we have restricted lead in gasoline and paint, re-
quired automobiles to be equipped with seatbelts and air bags, and reduced the
number of carcinogens that appear in our Nation’s food, drugs and cosmetics.

We have engineered startling health

and safety advances from catalytic converters to scrubbers on smoke stacks and
the elimination of chemicals like Freon that were burning a hole in the ozone layer.

Yet, it is unlikely that any of the health and safety gains we have enjoyed would
have been possible under H.R. 10.

This bill would effectively strip federal agencies of the authority to implement en-
vironmental, public health, and safety protections unless a majority in both the
House and the Senate approved the rules and they were signed by the President.

Proponents of the REINS Act claim it will increase accountability and trans-
parency in the regulatory process.

For example, one of our witnesses today will argue that Congress is no longer ac-
countable to voters because it gives federal agencies the responsibility to decide con-
troversial issues.

He seems to suggest in his written testimony that members of Congress cannot
be trusted to make hard decisions. He cites the effort to remove lead from gasoline
in the 1970s.

Let’s talk about lead and gasoline.

Professor Schoenbrod suggests in his written testimony that in 1970, Congress
wasn’t able to protect children from lead and gasoline.

He claims that Congress was stymied by competing demands: the demand to pro-
tect children and voters’ desire to keep gas cheap.

If that, indeed, was the case, I question why he would believe that in 2011 or
2012, if the REINS Act were to be enacted, Congress would be any less stymied?

Is there reason to believe that “the past is no longer prologue” with respect to
Congress?

Professor Schoenbrod suggests twice in his written testimony that the REINS Act
would give lawmakers a “personal stake” in updating statutes, and make Congress
more accountable and responsible to the people.

Professor Schoenbrod, I invite you to look around.
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Do you really see a commitment to compromise, and to modulate personal views
for the greater good from our newest members of Congress?

Do you honestly believe that our newest, Tea Party members of Congress are in-
terested in compromising for the greater good, in order to update statutes?

I am afraid the answer is no. In reality, H.R. 10, will serve to block essential pub-
lic health, environmental, and safety protections.

As demonstrated at each of the three prior hearings on the state of our Nation’s
regulatory system, my colleagues on the other side of the aisle repeatedly cite the
costs of regulations, but conveniently ignore their benefits, which in most instances
greatly exceed their costs.

We already discussed in the first hearing on H.R. 10 the flawed economic analysis
underlying these claims, and the fact that the key study cited in support of this leg-
islation fails to account for the overwhelming benefits of regulation—including both
cost-benefits and benefits improving quality of life.

At the hearing this Subcommittee held on February 10, 2011 on H.R. 527, the
Regulatory Flexibility Improvements Act of 2011, we entered into the hearing record
the report that clarifies this issue from the Center for Progressive Reform entitled
Setting the Record Straight: The Crain and Crain Report on Regulatory Costs.

Also, I should remind my colleagues that the Office of Management and Budget—
during both the Bush and Obama Administrations—found that the benefits of regu-
lation overwhelmingly outweigh the costs.

Specifically, OMB estimated that the benefits associated with major regulations
were between $126 to $663 billion, that is, more than ten times their cost!

Others have similarly agreed with this analysis and I expect these reports will
also be offered to be included in today’s hearing record.

Another concern that H.R. 10 presents is that it will violate fundamental
separation of powers principles.

The bill goes well-beyond the careful balance of power envisioned by the Constitu-
tion by giving Congress both the power to make the laws and, in effect, to execute
those laws, which would raise significant separation of powers concerns.

A}f adresult, H.R. 10 turns the constitutional process for amending legislation on
its head.

In effect, it would authorize either the House or Senate to void or block enacted
laws when those laws are executed by agencies through implementing regulations.

Moreover, the bill threatens to create what would in effect be an unconstitutional
one-House legislative veto, because all it requires is for one chamber to not act in
order to veto a major rule.

By way of background, the legislative veto is a clause in a statute that provides
that a particular agency action will not take effect if Congress nullifies it by resolu-
tion within a specified time period.! The details of the legislative veto could vary
from statute to statute, but whatever the particulars, the legislative veto was the
means by which Congress reserved the power to nullify the executive branch’s exer-
cise of delegated agency authority.2 The basic goal of the legislative veto was to
allow Congress an opportunity to oversee and veto agency decisions, particularly
when agencies acted under statutes that gave them broad discretion that amounted
to a form of lawmaking.3 The legislative veto was incorporated into many individual
statutes rather than one overarching statute.

In 1983, the United States Supreme Court held in Immigration & Naturalization
Serv. v. Chadha* that the legislative veto was unconstitutional Chadha was a for-
eign student who overstayed his student visa and was, therefore, subject to deporta-
tion.> When the Immigration and Naturalization Service (INS) started deportation
proceedings against Chadha, he applied for a suspension of deportation.® Under the
Immigration and Nationality Act, the INS had the authority to suspend deporta-
tions for humanitarian reasons—authority that Congress delegated to the Attorney
General, who, in turn, delegated it to the INS.” The Act, however, contained a legis-
lative veto provision that required the Attorney General to report to Congress all
instances in which the INS suspended deportation and allowed each House of Con-
gress to pass a disapproval resolution within a certain amount of time.8 If either
House passed such a resolution, the suspension of deportation was invalidated and

1Stephen G. Breyer, Richard B. Stewart, Cass R. Sunstein, & Matthew L. Spitzer, Adminis-
tra;t]i;lre Law and Regulatory Policy, p. 80 (4th ed. 1999).

31d. at 81.

4462 U.S. 919 (1983).

51d. at 923.

61d. at 924.

71d. at 923-924.

81d. at 925.
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the deportation had to proceed.® In Chadha’s case, Congress exercised that veto and
Chadha challenged its constitutionality in court in response.1® The Court concluded
that the legislative veto provision violated the Bicameralism and Presentment
Clauses of Article I of the Constitution.!! These Clauses required, respectively, that
legislation, including a resolution vetoing an agency action, must pass both Houses
of Congress and be presented to the President for his approval or, if he disapproved,
that the bill be re-passed by two-thirds of both Houses of Congress.12

The Chadha decision had a profound impact on the administrative system be-
cause at the time the decision was handed down, more than 200 statutes contained
legislative veto provisions.'3 The Chadha decision invalidated all of them and Con-
gress lost an important form of control over many types of agency action.

While Congress continued to have the power to check agency behavior through
more limited delegations of authority, the appropriations process, or oversight, Con-
gress also explored a number of ways that it could achieve the objectives of the leg-
islative veto while comporting with Article I's mandates after the Chadha decision.
One response was the Congressional Review Act (CRA), which was enacted with bi-
partisan support in 1996 as part of then-Speaker Newt Gingrich’s Contract with
America.

The CRA requires an agency promulgating a rule !5 to submit a report to both
Houses of Congress and to the Government Accountability Office (GAO) containing:
(1) a copy of the rule; (2) a concise general statement describing the rule, including
whether it is a major rule (i.e., one that will likely have an annual effect on the
economy of $100 million or more, increases costs or prices for consumers, industries
or State and local governments, or have significant adverse effects on the econ-
omy) 16; and (3) the proposed effective date of the rule.l?

If the rule is a major rule, the agency must further submit to GAO and each
House of Congress: (1) a complete copy of any cost-benefit analysis; (2) a description
of the agency’s actions pursuant to the requirements of the Regulatory Flexibility
Act 18 and the Unfunded Mandates Reform Act of 1995 19; and (3) any other relevant
information required under any other act or executive order.2°

The CRA authorizes Congress to disapprove an agency rule to which it objects.
Congress can do so by enacting a joint resolution of disapproval.2! Such a joint reso-
lution must be introduced within at least 60 days of the rule’s submission to Con-
gress.22 For a joint resolution of disapproval to take effect, it must pass both Houses
of Congress and be signed by the President (thereby meeting the Bicameralism and
Presentment Clauses’ requirements, as required by the Chadha decision.)23 If a
joint resolution is enacted into law, the disapproved rule is deemed not to have had
any effect at any time.24 Additionally, the CRA prohibits an agency from reissuing
a rule that is substantially the same as a disapproved rule.2> The CRA prescribes
special expedited procedures for Senate consideration of a joint resolution of dis-
approval, though it does not provide for similar procedures in the House of Rep-
resentatives.26

Barring congressional action, a major rule goes into effect on the latest of three
possible dates: (1) 60 calendar days after it has been submitted to Congress or has
been published in the Federal Register, (2) 30 session days after a presidential veto
of a joint resolution of disapproval or earlier if either House of Congress votes and

oId.

10]d. at 926-928.

11]d. at 954-955, 959.

12]d. at 946-951.

13]d. at 967 (White, J., dissenting).

14 Ben Geman, Top Republican Eyes Congressional Review Act Challenge to EPA Rules, THE
HILL, Jan. 2, 2011, available at http://thehill.com/blogs/e2-wire/677-e2-wire/135595-upton-eyes-
congressional-review-act-challenge-to-epa-climate-rules.

15As used in the CRA, the term “rule” means “the whole or part of an agency statement of
general . . . applicability and future effect designed to implement, interpret, or prescribe law
or policy. . . .” 5 U.S.C. §551 (2006). See also 5 U.S.C. §804(3) (2006) (defining “rule” by ref-
erence to §551, with certain exceptions).

165 U.S.C. §804(2).

17Pub. L. No. 104-121, subtitle E, 110 Stat. 857-74 (1996) (codified as 5 U.S.C. §§801-808).

18 Pub. L. No. 96-353 (1980).

19 Pub. L. No. 104—4 (1995).

205 U.S.C. §801(a)(1)(B).

21 See 5 U.S.C. §802 (outlining congressional disapproval procedure).

225 U.S.C. §802(a).

U.S.C. §801(f).
255 U.S.C. §801(b)(2).
U.S.C. §802(c).
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fails to override such veto, or (3) the date on which the rule would otherwise have
gone into effect absent the CRA review requirement.2? A nonmajor rule goes into
effect as otherwise provided for by law.28 In either case, Congress still has 60 legis-
lative or session days to disapprove the rule.

In addition to being unnecessary, because Congress already has control over agen-
cy rulemaking through the Congressional Review Act, the REINS Act is also dan-
gerous.

This REINS Act would block or void federal laws protecting public health, safety,
welfare and the environment through fundamentally anti-democratic, and arguably
unconstitutional, means.

As I said during our last hearing, although Congress is charged with making the
laws, Constitution demands that the Executive Branch “take care that the laws be
faithfully executed.”

This fundamental notion of the separation of powers is the essence of what our
founding fathers envisioned in the Constitution of this great Nation.

I am concerned that H.R. 10 “unduly trammels on executive authority” under the
separation of powers doctrine that the Supreme Court upheld in the 1988 case, Mor-
rison v. Olson.

A group of sixty-five law professors from across this nation has written a letter
opposing the REINS Act for legal and policy reasons. I would request unanimous
consent to enter that letter into the record now.

In addition to the foregoing, I would also like to observe that H.R. 10 is
not necessary.

I agree that we can and should ensure that we regulate American businesses only
when necessary to meet broader societal objectives like limiting harmful pollution
or preventing worker

injuries or reducing motor vehicle deaths, and that regulations do not needlessly
burden regulated industries.

1(31ut H.R. 10 is not necessary to achieve that balance, nor is it the appropriate way
to do so.

We already have checks in place to ensure regulations meet these objectives.

For example, the Executive Branch only has the power to regulate when Congress
passes laws that confer regulatory authority.

As a further protection against unwarranted regulation, the Congressional Review
Act allows Congress to disapprove of any regulations that a majority in both Houses
deem unacceptable.

Congress also retains its authority to limit funding for regulatory programs and
to enact new laws if it believes regulatory protections are no longer necessary.

In recognition of the critical role federal regulations play, most rules are subject
to a very lengthy vetting process involving the agency, the Administration and the
public, through notice and public participation processes.

The REINS Act is simply unnecessary, and inappropriate policy.

I look forward to discussing more of these issues and hearing from the witnesses
today.

Thank you.

275 U.S.C. §801(a)(3).
285 U.S.C. §801(a)(4).
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Summary

Under the Congressional Review Act (CRA, 5 U.S.C. §§ 801-808), a covered agency regulation
takes effect as provided by law unless Congress disapproves the rule with a joint resolution of
disapproval. In contrast, the Regulations from the Executive In Need of Scrutiny (REINS) Act
(H.R. 10 and S. 299, 112" Congress) would (if enacted) generally require the enactment of a joint
resolution of approval before any “major rule” could take effect (¢.g., rules that are expected to
have a $100 million annual impact on the economy). This report provides information on the
types of “major rules” that may be covered by the REINS Act, if enacted. Specifically, it
identifies how many major rules have been issued in recent vears, and which agencies have issued
them. It also attempts to identify why certain rules published during calendar year 2010 were
considered to be major rules under the CRA.

According to a databasc maintaincd by the Govermment Accountability Office (GAO), in 9 of the
14 full calendar vears smce the CRA was cnacted, federal agencics published between 50 and 70
major rules. The agencies published 76 major rules in 1998, and 77 major rules in 2000. The
number of major rules issued in a single calendar vear first exceeded 80 in 2008 (the last full vear
of the George W. Bush Administration), when 95 major rules were published. In calendar vear
2009, the first vear of the Barack Obama Administration, federal agencies published 84 major
final rules. However, 11 of those 84 rules were actually issued in early January 2009, during the
final days of the Bush Administration. Durmg calendar year 2010, federal agencics published 100
major final rules. The entities that issued the largest number of major rules from 2004 through
2010 were the Departments of Health and Human Services, Agriculture, and the Interior, and the
Environmental Protection Agency.

CRS examined the 100 major rules published in 2010 and concluded that they appeared to be
“major” for a varicty of rcasons. Thirty-scven of the rules appeared to be major becausc they
involved transfers of funds from one party to another party, most commonly the transfer of
federal funds to the recipients of those funds (e.g., grants, food stamps, Medicare or Medicaid
funds, spccial pay for members of the military, and crop payments). Ten other rules appeared to
be major because they were expected to prompt consumer spending, or because they were
establishing fees for the reimbursement of particular federal functions (e.g., issuance of passports
and oversight of the nuclear power industry). Thirty-nine rules appeared to be major because they
werce expected to result in at Icast $100 million in annual compliance costs, regulatory bencfits, or
both. In 20 of those 39 rules, estimated costs and benefits were both expected to exceed $100
million. In 14 of these rules, the agencics” lowest estimates of regulatory benefits were larger than
the highest estimated compliance costs. In only one rule were the lowest costs greater than the
highest benefits, and the agency indicated that this result was caused by the lack of discretion
provided in the underlying statute. These variations in the type of major rules do not bring into
question the appropriatencss of congressional oversight. However, Congress may need different
types of expertise to oversee different types of major rules. H.R. 214 (112" Congress). which
would create a Congressional Office of Regulatory Analysis, may provide access to that
expertise.

This report will not be updated.

Congressional Research Service
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Introduction

The Congressional Review Act (CRA, 5 U.S.C. §§ 801-808) requires each federal agency to send
its covered final rules to the Comptroller General at the Government Accountability Office
(GAO) and to both houses of Congress before the rules can take effect.’ The CRA generally
requires agencies to delay the effective dates of “major” final rules until 60 days after the date
that the rules are published in the Federal Register or submitted to Congress, whichever is later.”
The act also requires the Comptroller General to provide a report to the congressional committees
of jurisdiction within 15 calendar days after each major rule is submitted or published, with the
report summarizing the issuing agency’s compliance with relevant rulemaking requirements.® The
CRA dcfines a “major rule” as

any rule that the Administrator of the Office of Information and Regulatory Affairs [OIRA]
of the Officc of Management and Budget [OMB] finds has resulted in or is likely to result
in—(A) an annual cffect on the cconomy of $100,000,000 or morc; (B) a major increasc in
costs or prices for consumcrs, individual industrics, Fedcral, State, or local government
agencics, or geographic rcgions; or (C) significant adverse cffects on competition,
cmployment, investment, productivity, innovation, or on (he ability of United Statcs-based
enterprises to compete with foreign-based enterprises in domestic and export markets. The
term does not include any rule promulgated under the Telecommunications Act of 1996 and
the amendments made by that Act.”

The CRA also established expedited legislative procedures (primarily in the Senate) by which
Congress may disapprove any final rule (not just major rules) by cnacting a joint resolution of
disapproval (which requires subsequent signature by the President). Signed into law on March 29,
1996, as part of the Small Business Regulatory Enforcement Fairness Act (SBREFA, Title II of
PL. 104-121, 5 U.S.C. § 601 notc), thc CRA was an attempt to rcestablish a measure of
congressional authority over rulemaking. However, in the nearly 15 vears since the CRA’s
enactment, it has been used to disapprove one rule.’

REINS Act

Under the CRA, an agency regulation takes effect as provided by law unless Congress
disapproves the rule with a CRA joint resolution of disapproval.® In contrast, the Regulations

'3U.8.C. § 801(aX 1)(A). For more information on the CRA, see CRS Report RL3 1160, Disapproval of Regulations
by Congress: Procedure Under the Congressional Review Act, by Richard 8. Beth; and CRS Report R1L30116,
Congressional Review of Agency Rulemaking: An Update and Assessment of The Congressional Review Act afier o
Decade, by Morton Rosenberg.

251.S.C. §801(a)(3).

33U.8.C. §801(a)X2)(A). To access these reports, see http/Awvww. gao.gov/decisions/majrule/majrule. php. In the
reports, GAO generally summarizes Lhe agencies’ economic analyses, and does nol prepare ils own analysis.
15U.S.C.§804(2).

> In 2001, Congress disapproved a rule on ergonomics in the workplace. See 1.8, Department of Labor, Occupational
Safely and Tlealth Administration, “Tirgonomics Program,” 65 Iederal Register 68261, November 14, 2000. Although
the CRA has been used to disapprove only one rule, it may have other, less dircct or discernable cffects (c.g., keeping
Congress informed about agency rulemaking and prevenling the publication of rules (hal may be disapproved).

¢ Although Congress has used the CRA to disapprove only onc rule, Congress regularly uses appropriations restrictions
to prevent certain proposed rules from becoming final. or to prevent the implementation of particular final rules. See
(continued...)
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from the Executive In Need of Scrutiny (REINS) Act (H.R. 10 and S. 299, 112™ Congress) would
(if enacted) generally require the enactment of a joint resolution of approval before any “major
rule” could take cffect.” Specifically, the REINS Act would amend Chapter $ of Title 5, United
States Code, and in the new Section 802, would require that a joint resolution of approval be
introduced within three session days or legislative days after a major rule is submitted to
Congress. The bills also states that if a joint resolution of approval for a major rule is not enacted
by the end of 90 session days or legislative days after such resolution is introduced, the rule shall
be deemed not to be approved and shall not take effect. However, according to the new Section
801 of Title 3, a major rule could take effect for 90 calendar days without such approval if the
President determines that it is necessary because of an imminent threat to health or safcty or other
emergency, for the enforcement of criminal laws, for national security, or to implement an
international trade agreement.

The REINS Act states that its purpose is “to increase accountability for and transparency in the
federal regulatory proccss.” It gocs on to say that

Section 1 of article I of the United States Conslitution granis all legislative powers (o
Congress. Over lime, Congress has excessively delegaled ils constitutional charge while
failing to conduct appropriate oversight and retain accountability for the content of the laws
it passes. By requiring a vote in Congress, the REINS Act will result in more carefully
drafted and detailed legislation. an improved regulatory process, and a legislative branch that
is truly accountable to the American people for the laws imposed upon them

Comments Regarding the REINS Act

Reactions to the REINS Act from non-governmental observers have been mixed. Several of these
observers have expressed support for the act. For example, an editorial in the Wall Street Journal
stated that the legislation “would revolutionize government in practice and help restore the
representative democracy the founders envisioned.™ Wayne Crews of the Competitive Enterprise
Institute said major rules “are the ones costing $100 million annually,” and said that “reaffirming
Congress” accountability to voters for agencics™ most costly rules is a basic principle of good
government.”'* Phil Kerpen of Americans for Prosperity said that the REINS Act “is the most
important legislative effort to reform the regulatory process in Congress.”" At a January 24,
2011, hearmg held by the House Committee on the Judiciary’s Subcommittee on Courts,

(...continued)

CRS Report RL 34354, Congressional Influence on Rulemaking and Regulation Through Appropriations Restrictions,
by Curtis W. Copeland.

7 As of February 18, 2011, the REINS Act had been referred to the House Judiciary Committee’s Subconmittee on
Courts, Commercial and Administrative Law and the Senate Committee on Homeland Security and Governmental
Affairs.

#TLR. 10, Section 2. Section 2 of 8. 299 conlains the same language, although separated into difTerent numbered
paragraphs.

? Anonymous, <“I'he Congressional Accountability Act,” Hall Street Joumal, January 14, 2011, p. Al4.

'" Wayne Crews, “Tyranny of the Unelected; Congress Needs to Gel a TTandle on Costly Rules,” Washingron Times,
October 12, 2010, p. B.1. Others have made similar comments. For example, an editorial in the Las Fegas Review-
Joumal (“Too Many Rules,” January 24, 2011, p. B9) slated that the RECINS Acl requires an up-or-down vole on
“regulations likely to cost $100 million or more....”

" Phil Kerpin, “Regulatory State Needs More Than a Trim; First a Red-Tape Timeout Before Adding New Restraints,”
Washington Times, January 24, 2011, p. B3.

Congressional Research Service 2
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Commercial and Administrative Law, Jonathan H. Adler, a professor of law at Case Western
Reserve University School of Law, said that the REINS Act “offers a promising mechanism for
disciplining federal regulatory agencics and enhancing Congressional accountability for federal
regulations.”"
Other obscrvers, however, have cxpressed concerns about the legislation. For example, Sidney
Shapiro of the Center for Progressive Reform said,

The REINS Act would make Congress the final arbiter of all significant regulatory decisions.
While superficially this may seem like a good idea — after all, Members of Congress are
elected and regulators are not — the REINS Act would replace what is good about agency
rulemaking with what is bad about the legislative process. Ncither Members of Congress nor
(heir stalfs arc likcly (o have sufficient scicnlific, cnginccring and cconomic cxperlisc
regarding complex regulations. And, unlike agencies, Congress does not have to have good
policy reasons [or refusing (o approve a regulation. Instead, the approval process is likely (o
be nakedly political, reflecting the raw political power ol special inferests and (he large
campaign donations {hat they give."*

Concerns have also been raised regarding the constitutionality of the congressional approval
process contemplated by the REINS Act. and the amount of time that it would take to approve all
major rules each year. For example, at the above-mentioned January 24, 2011, hearing on the
REINS Act, Sally Katzen, a profcssor of law and former Administrator of OIRA, raiscd scveral
constitutional issues regarding the proposed legislation. Overall, she said that the REINS Act “is
not well considered, it is not tailored to the problem it is attempting to solve, and it will inevitably
have unintended but nonetheless significant adverse effects on the economy and society at large,
including fundamentally changing our constitutional form of government.”"*

Methodology Used in This Report

This report provides information on the types of “major rules” that may be subjcct to the REINS
Act, if it is cnacted. Specifically, the report identifics how many major rules have been issued in
receut vears, and which agencies have issued them. It also attempts to ideutify why OIRA
considered certain rules published during calendar year 2010 to be major rules under the CRA.
The Appendix to this report provides a chronological list of the major rules from 2010, along
with informatiou that GAQO and the agencies provided on the economic effects of the rules.

To determine the number of major rules that have been issued and which agencies issued them,
CRS used the GAO database of rules submitted to the Comptroller General pursuant to the
requirement m the CRA. That database (available at http://www.gao.gov/fedrules/) allows users
to identify the number of rules that were published in the Federal Register by year and by cabinet
department and withiu an “Indepeudent Agencies and Goverument Corporations™ category, and to
determine which of the rules were considered “major rules.” CRS considers the GAO databasc to

12 Sec http://judiciary house. gov/hearings/pdf/Adler0 1242011 pdf, p. 6.

' Sidney Shapiro, “The RTINS Act: The Latest Conservatives Plan o Gum Up the Regulatory Works,” January 14,
2011, available at hitp://www.progressivereform.org/CPRBlog.cfin?idBlog=84F5CFOB-E804-F8D1-
7197786456CSDCHF.

" See hp:/judiciary. house. gov/hearings/pdf/Katzen(124201 1pdf, p. 2. See also, Cheryl Bolen, “Congressional
Approval of Major Rules Brings Partisan Jabs at Oversight Hearing,” BN Daily Report for Execufives, January 25,
2010, p. A-21.
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be one of the most authoritative and accessible sources of information regarding final rules and
major final rules pursuant to the CRA.

Because the CRA states that the OIRA Administrator is to determine which rules are to be
considered “major,” CRS mitially contactcd OIRA and OMB ofticials, and asked for their
assistancc in determining why certain rules published during calendar year 2010 were classificd
as “major rules.”"” Although OIRA did not discuss exactly why particular rules were considered
major, the current associate administrator of OIRA did provide information regarding the criteria
that OIRA uscs to makc those determinations. For example, he said that OIRA considers a rule
“major” if any related economic effects (e.g.. compliance costs, regulatory benefits, federal
budgetary transfers, fees, or consumer spending) are expected to meet or exceed the $100 million
threshold in any year.'®

The previously mentioned GAO database provides links to GAQO’s major rule reports that
summarize agencics’ compliance with certain rulemaking requirements. One scction of those
reports summarizes the agencies’ cost-benefit analyses, to the extent that the agencies prepared
such analyses. CRS used that information to analvze why the major rules appeared to be
considered “major” under the CRA. When the information in the GAO reports did not clearly
indicate the reason (e.g., because the agency did not prepare a cost-benefit analysis, or when the
summary did not provide estimates of economic effects), CRS reviewed the preambles to the
rules to determine why the rules appeared to be considered major.!” The conclusions that CRS
reached were based on the best available information, and were arrived at using the same general
criteria that OIRA reportedly uses to make those determinations. Nevertheless, the conclusions
are only our informed assessments. For that reason, this report states that certain rules “appeared”
to be major for certain reasons.

Number of Major Rules and the Agencies That
Issued Them

The previously mentioned Wall Street Journal editorial stated that the number of major rules
issucd by federal agencics had increased substantially during the Barack Obama Administration,
from an avcrage of between 30 and 40 rules per vear during the previous 23 years to 39 in 2009
and 62 in 2010." Susan Dudley, director of the George Washington University Regulatory Policy
Center and former Administrator of OIRA, wrote that the Obama Administration had issued an
average of 66 major rules per year during its first two years in office, compared to 47 and 48
major rules per vear during the Clinton Administration and the Bush Administration,
respectively.' Other observers have offered different counts for the number of major rules issued
in recent years.

' K-mails of J anuary 26, 2011, and February 1, 2011, to the deputy administrator of OIRA, and an official in the OMB
Ollice of the General Counsel.

' Telephone conversation with Michael Fitzpatrick, associate administrator of OIRA, February 18, 201 1.
' According to the Office of the Federal Register, the preamble to a final rule contains information about the basis and

purpose ol the rule, but does not include the regulatory text. For more mformalion, see Lhe Federal Register Document
Drafting Handbook, at hitp://www.archives.gov/Tederal-register/wrilehandbook/chapter-2.pdf, p. 2-6.

'8 <I'he Congressional Accountability Act,” Wall Street Journal, January 14, 2011, p. Al4.

¥ Susan E. Dudley, “Tresident Obama’s Executive Order: Improving Regulation and Regulatory Review,” January 18,
(continued...)
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CRS is not aware of any data on the number of major final rules published prior to March 1996,
when the CRA was enacted.” As Table 1 below indicates, however, GAQ’s database of rules
submitted to the Comptroller General shows that in 9 of the 14 full calendar years since the CRA
was enacted, federal agencies published between 50 and 70 major rules. The agencies issued 76
major rules in 1998 and 77 major rules in 2000. The number of major rules issued during a single
calendar vear first exceeded 80 in 2008 (the last full year of the George W. Bush Administration),
when 95 major rules were published. In calendar year 2009, the first calendar year of the Obama
Administration, federal agencies issued 84 major final rules. However, 11 of those 84 rules were
actually issued in early January 2009, during final days of the Bush Administration.” During
calendar year 2010, federal agencics published 100 major final rulcs.

(...continued)

2011, available at http://www.regulatorystudies. pwu.edu/images/commentary/20110118_reg_eo.pdf. These numbers
have also been cited by others in congressional testimony. Sce testimony of Thomas M. Sullivan before the
Subcommittee on the Courts, Commercial and Administrative Law, [Touse Committee on the Judiciary, February 10,
2011, p. 6, available atl hilp://judiciary house. gov/hearings/pd(7Sullivan(2102011.pdf.

* For example, in testimony betore the House Committee on Oversight and Government Reform on February 10, 2011,
James Galluso, Senior Research Fellow in Regulatory Policy (or the Herllage Foundation, stated that “T.ast year.. . the
number and cost of new regulations imposed by federal agencies reached unprecedented levels.” He also said that
lederal agencies had issued 43 major rules during TY2010 that were “increasing regulatory burdens.” See
http://oversight house.gov/images/stories/Other_Documents/Lestimony_-_Gattuso_2011_0210.pdf to view a copy of
this testimony. The slalements were relerenced to a study by Mr. Gattuso and two co-authors entitled “Red Tape
Rising: Obama’s Torrent of New Regulations.” available at http://www . heritage.org/researclvreports/20 10/10/red-tape-
rising-obamas-torrent-of-new-regulation. (FAQ’s databasc indicates that federal agencics issued 104 major rules during
FY2010.

! The definition of a “major rule” in the CRA was taken trom Executive Order 12291, which was abolished when
Executive Order 12860 was issued in September 1993. Data from the Regulatory [nformation Service Center (at
hup://www.reginlo.gov) indicates that OTRA reviewed an average of 67 “economically significant” or “major”
regulatory actions per year (rom 1982 through 1996, but that average includes both proposed and (inal rules.

2 Of the 16 major rules that were published in the Federal Register during January 2009, the GAO databasc indicates
that 11 of them were published on or before January 21, 2009. Although President Obama was sworn into officc on
January 20, 2009, the rules that were published on January 21 (including one major rule) had already been submitted to
the Office of the Federal Regisler.

Tt

Congressional Research Service



20

REINS Act: Number and Types of “Major Rules” in Recent Years

Table I. Number of Final Rules and Major Final Rules by Calendar Year: 1997-2010

Number of

Calendar Year Number of Final Rules Major Final Rules
1997 3,960 61
1998 4,420 76
1999 4,373 51
2000 4,113 77
2001 3,454 70
2002 3,608 51
2003 3,785 50
2004 3,703 66
2005 3352 56
2006 3,083 56
2007 2,971 6l
2008 3,117 95
2009 3,492 84
2010 3,271 100

Source: GAO rules database, available at htcp://www.gao.govifedrules/, as of February 15, 201 1.

Another way to discuss the GAO data on major rules is by comparing time periods during recent
administrations. The results vary depending on which time periods are chosen. For example, see
the following:

During the last full vear of the Bush Administration (from January 22, 2008,
through January 21, 2009), federal agencies published 102 major rules. During
the first full year of the Obama Administration (from January 22, 2009, through
January 21, 2010), federal ageucies published 79 major rules.

During the last two full ycars of the Bush Administration (from January 22, 2007,
through January 21, 2009), federal agencies published 168 major rules. Duriug
the first two full vears of the Obama Administration (from January 22, 2009,
through January 21, 2011). federal agencics published 175 major rulcs.

During the first full vear of the Bush Administration (from January 22, 2001,
through January 21, 2002), federal agencics published 34 major rules. During the
first tull year of the Obama Administration (from January 22, 2009, through
January 21, 2010), federal agencies published 79 major rules.

During the first two full ycars of the Bush Administration (from January 22,
2001, through January 21, 2003), federal agencies published 103 major rules.
During the first two full years of the Obama Administration (from January 22,
2009, through January 21, 2011), federal agencies published 175 major rules.

Table 1 also indicatcs that the number of major rulcs issucd in a particular year is not strongly
correlated with the number of final rules that were issued during the year. For example, in 1999,
federal agencies published 4,373 final rules (the second largest number of rules during the 14 full
calendar vears since the enactment of the CRA), but only 51 major rules (the sccond lowest
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number of major rules during this period). The years with the largest number of major rules (2008
and 2010) were also vears in which the total number of final rules issued was relatively low.

Agencies Issuing Major Rules

Table 2 below shows the number of final rules and major final rules by cabinet department and
agency from 2004 through 2010. (The starting point of 2004 was selected because that was the
first full year that the Department of Homeland Security was in existence, and government
organization has been relatively stable since that date.) The table indicates that the number of
rules and major rules issued has varied considerably by department and agency, and that the
number of final rulcs that an agency issucs is not necessarily an indication of how many major
rules the agency will issue. For example, although the Department of Commerce published more
than 2,000 final rules during this period. only 6 of those rules (0.2%) were considered “major.” In
contrast, the Department of Health and Human Scrvices (HHS) issuced 627 final rules from 2004
through 2010, of which 144 (23%) were considered major rulcs.

Table 2. Number of Final Rules and Major Final Rules by Department or Agency:
Calendar Years 2004-2010

Department/Agency Number of Final Rules Number of Major Final Rules
Agriculture (USDA) 1,266 49
Commerce (DOC) 2,144 6
Defense (DOD) 662 15
Education (ED) 142 16
Energy (DOE) 192 17
Health and Human Services {HHS) 627 144
Homeland Security (DHS) 4,938 20
Housing and Urban Development 151 6
{HUD)

Interior (DOI) 540 49
Justice (DOJ) 145 6
Labor (DOL) 180 17
State (DOS) 100 2
Treasury (TREAS) 693 8
Transportation {DOT) 5,658 31
Veterans Affairs (DVA) 157 3
Environmental Protection Agency 3,119 40
(EPA)

Federal Communications 759 14

Commission (FCC)

Federal Reserve System (FRS) 70 I5
Nuclear Regulatory Commission 126 9
(NRC)

Congressional Research Service 7



22

REINS Act: Number and Types of “Major Rules” in Recent Years

Department/Agency Number of Final Rules Number of Major Final Rules
Other Independent Agencies and 1,190 14

Government Corporations

Total 23,003 518

Source: GAQ rules database, available at htep://www.gao.govifedrules/, as of February 15,201 I

Note: Agencies in the “Other Independent Agencies and Government Corporations” grouping include the
Federal Deposit Insurance Corporation, the General Services Administration, and the Social Security
Administration. DOD rules include those that GAO reports separately for the Department of the Air Force and
the Department of the Army.

Rules Appear to Be “Major” for a Variety of Reasons

As noted carlicr in this report, the CRA gencrally defines a “major rule™ as onc that O1IRA
concludes “has resulted in or is likely to result in (A) an annual effect on the economy of
$100,000,000 or more; (B) a major increase in costs or prices for consumers, individual
industrics, Federal, Statc, or local government agencics, or geographic regions; or (C) significant
adverse effects on competition, employment, investment, productivity, innovation, or on the
ability of United States-based enterprises to compete with foreign-based enterprises in domestic
and cxport markets.” Within the first of these three definitional categorics, OMB reports, agency
rules, and the current OIRA associate administrator indicatc that a rule may have a $100 million
annual “effect ou the economy” iu any of several ways.” For example, if a rule is expected to
have $100 million in compliance costs in any one year, it would likely be considered a “major”
rule. If a rule is expected to produce economic benefits in any one vear that are valued at $100
million, that rule would also likely be considered “major.” Other rules that increase or reduce
federal grants, subsidies, or other types of “transfer” payments by at least $100 million in any
year, or rules that incrcasc federal fees or other revenucs by at Ieast $100 million in a vear, would
also appear to meet this definition of a major rule. Also, if a rule is expected to yield a $100
million “consumer surplus™ during a vear by triggering cousumer spendiug, it would also appear
to be a “major rule.”

Table 3 below takes the 100 major rules that were published during calendar year 2010 and, using
information in GAQ’s reports on the major rules and information in the preambles to the rulcs
themselves, illustrates which of the various definitious of a “major rule” appear to be applicable
to them (i.e., why the rules were considered “major™). The table divides the category of “$100
million annual cffect on the cconomy™ into five subcategorics (compliance costs, regulatory
benefits, transfers, consumer surplus, and fees and revenues). In some cases, more than one
category or subcategory applies to a single rule. For example, if a rule was expected to result in at
least $100 million in annual compliance costs and was also expected to result in at least $100
million in annual benefits, then both subcategories would appear to apply. Therefore. the number
of explanations provided overall (and sometimes by agency) exceeds the number of rules issued.

2 See, for example, OMD's 2010 Report 1o Congress on the Benefits and Costs of Trederal Regulations and Unfunded
Mandates on State, Local, and 1ribal Entities, available at http://www.whitehouse.gov/sites/default/files/omb/
legislative/reports/2010_Benefil_Cost Report.pd(. On p. 10 of that report, OMD staled that cerlain rules were
considered major rules “primarily duc to their impact on the cconomy (i.c., estimated benefits or costs were in excess of
$100 million in at cast one year).” The report also indicated that other rules were considered major because of federal
and non-federal transters, consumer surpluses (also referred to as “consumer welfare increase™). and non-onetized
impacts. Within the category of “lransfer rules™ were rules setling fees [rom program beneliciares.
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However, if a rule appeared to be major because it had $100 million or more in annual
compliance costs, CRS did not also code it as having a “major” increase in costs or prices.

Table 3.Why Rules Appeared to be “Major’”’ by Agency: Calendar Year 2010

$100 Million Annual Effect on the Economy Due to...

Major

Agency Increase in
(Number of  Regulatory Regulatory Consumer Fees and Costs/
Major Rules) Costs Benefits Transfers Surplus Revenues Prices

USDA (6) — — — — !
DOD (4) — —
ED (5) [ —
DOE (4) 2 3 [ — — —
HHS (21) 6 2 16 — — —
DHS (3) — — [ — 2 —
HUD (1) — I — — — —
DOI (7) [ I — 6 — —
DOJ (3) 2 3 — — — —
DOL (3) 2 2 — — —

DOS (1) — — — — —
DOT (4) 4 4 — — — —
TREAS (3) — 2 — — —

DVA (2) — — 2 — — —
CPSC (1) [ — — — — —
EPA (8) 7 8 — — — —
FRS (5) — I — — — 4
NRC (1) — — — — —
SEC (9) 2 I — — — 6

TREAS/ DOU/ — — 4 — — 3
HHS (6)

TREAS/ FRS/ — — — — — I
FDIC (1)

FRS/ FTC (1) [ — — — — —
EPA/ DOT (1) [ I — — — —
Total (100) 30 29 37 6 4 17

N N

Source: CRS, based on information in GAO's major rule reports and the rules themselves.

Notes: A rule may appear to be “major” for more than one reason (e.g,, annual regulatory costs and benefits
are each expected to exceed $100 million). Therefore, the number of rules issued by an agency may be less than
the number of explanations provided. Agencies are presented first by cabinet department, then by independent
agency, and finally by groups of agencies that issued certain rules. Agency abbreviations not previously identified
are CPSC (Consumer Product Safety Commission), FDIC (Federal Deposit Insurance Corporation), and FTC
{Federal Trade Commission).
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Transfer Rules

For example, 37 of the 100 rules appeared to be “major” at least in part because they involved
transfers of funds from onc party to another party, most commonly the transfer of tederal funds to
the recipients of those funds (e.g., grants, food stamps, Medicare or Medicaid funds, special pay
for members of the military, and crop payments) **

Increased Federal Transfers

In 23 of these transfer rules, the federal transfer payments appeared to be increasing. For
example, see the following:

e Alanuary 23, 2010, DOE rulc on “Wcathcrization Assistance Program for Low-
Income Persons” reduced the procedural burdens on cvaluating applications from
buildings that are part of HUD assisted and public housing programs, the Federal
Low Income Housing Tax Credit Program, and the USDA Rural Development
Program. DOE indicated that the $3 billion in grants provided under this program
by the American Recovery and Reinvestment Act of 2009 (P.L. 111-5) made the
rule a major rule, and “constitute transfer payments, meaning that they do not
represent a change in the total resources available to society.”™

e AlJanuary 29, 2010, USDA Food and Nutrition Service rule established new
eligibility and certification requirements for the receipt of food stamps. USDA
said that it cxpects this rule to simplify program administration, allow statcs
greater flexibility, and provide enhanced access to eligible populations. The
agency estimated that the total transfer costs to the government of this rule would
be $2.669 billion in FY2010 and $13.541 billion during the five-year period from
FY2010 through FY2014.

e AMarch 12, 2010, rule issucd by the Office of Innovation and Improvement
within ED cstablished prioritics, requirements, definitions, and sclection criteria
under the Investing in Innovation Fund, which provides funding support to local
educational agencies (LEAs) and nonprofit organizations in a partnership with
onc or morc LEAs or a consortium of schools with a rccord of improving student
achievement and attainment. ED estimated that the final rule would result in

 Thirty-four of the rules appeared (o be “major” only because of transfers, and three tules involved transfers and one
other category of explanation. OMB’s 2010 Report to Congress on the Benefits and Costs of Federal Regulations and
Unfunded Mandates on State, Local, and Tribal Fntities noles (on p. 21) that transfer rules “may impose real costs on
society to the extent that they cause people to change behavior, either by directly prohibiting or mandating certain
activitics, or, more often, by altering prices and costs. ‘I'he costs resulting from these behavior changes are referred to as
‘deadweight loss™ associated with the transfer.”

*U.S. Department of Energy, “Weatherization Assistance Program for Low-Income Persons,” 75 Federal Register
3847, January 25, 2010. DOE stated (p. 3854) that the $5 billiou in grants for the weatherization program “at a level
greater than $100 million makes this rulemaking economically significant under [Fxecutive Order 12866]. As noled
later in tlus report, the definition a “major rule” in the CRA is slightly broader than the defiuition of “economically
significant”™ in the executive order. DOE also indicated (on p. 3856) that the 1ule was “major” under the CRA.

% 11.S. Department of Agriculture, Food and Nutrition Service, “Food Stamp Program: Fligibility and Certification
Provisions of the Farm Security and Rural Investment Act of 2002: Final Rule,” 75 Federal Register 4911, January 29,
2010.
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associated “annual monetized transfers™ of $643 million per year from the federal
government to LEAs and nonprofit organizations.*’

* AnApril 16, 2010, DOD rule provided for retroactive stop loss special pay to
members of the military service as authorized and appropriated in the
Supplemental Appropriations Act, 2009 (Scction 310 of P.L. 111-32). Although
DOD did not provide a cost-bencefit analysis with the tinal rule, m the preamble
to the rule the department stated that the rule would have a $100 million annual
impact on the economy in that the “Supplemental Appropriations Act, 2009
appropriatcd $534.400,000 to the Department of Defensc, to remain available for
obligation until expended.”

e Aluly 22,2010, rule issued by the Centers for Medicare and Medicaid Services
(CMS) within HHS announced the annual update to the hospice wage index for
FY2011 and continued the phase out of the wage index budget neutrality
adjustment factor. As a result, CMS estimated that total federal hospice payments
would increasc by $220 million in FY2010.%

¢ Aluly 30, 2010, rule issued by the Office of Consumer Information and
Insurance Oversight (OC110) within HHS implemented Section 1101 of the
Paticnt Protection and Affordable Carc Act of 2010 (PPACA, P.L. 111-148,
March 23, 2010), which required HHS to establish, either directly or through
contracts with statcs or nonprofit cntitics, a temporary high-risk health insurance
pool program to provide affordablc health insurance coverage to uninsurcd
individuals with pre-existing conditions. OCIIO estimated that the annual
reporting and recordkeeping costs would be less than $2 million, but said that $5
billion in federal funds would be transferred from the Secretary to contractors to
aid in administering the program from July 1, 2010, to December 31, 2013 %

e AnAugust 31, 2010, DVA rule amended the department’s adjudication
regulations to implement the decision of the Secretary of Veterans Affairs that
there is a positive association between exposure to certain herbicides and the
subsequent development of hairy cell leukemia and other chronic B-cell
lcukcmias, Parkinson’s discasc, and ischemic heart discasc. DVA cstimated that
the total cost for this rulemaking (primarily retroactive and ongoing benefits
payments) to be $13.6 billion during FY2010, $25.3 billion for 5 vears, and $42.2
billion over 10 years.™

¥ 1.8, Department of Education, Oftice of Innovation and Improvement, “Investing in Inmovation Fund; Final Rule
and Notice,” 75 Federal Register 12003, March 12, 2010.

1.8, Department of Defense, Office of the Secretary, “Retroactive Stop Loss Special ’ay Compensation,” 75
Frederal Register 19878, April 16, 2010. Tor more information on the stop loss special pay program, see
hup//www.defense. gov/home/Teatures/2010/0710_stoploss/.

¥ U.S. Department of Health and Human Services, “Medicare Program; Hospice Wage Index for Fiscal Year 2011;
Notice,” 75 Iederal Register 42943, July 22, 2010.

*1J.8. Department of Health and Human Services, Office of Consumer Information and Insurance Oversight, “I’re-
Existing Cendition Insurance Plan Program,™ 75 Federal Register 45013, July 30, 2010.

3118, Department of Vetcrans Affairs, “Tiscascs Associated With Exposurc to Certain Herbicide Agents (Hairy Cell
Leukemia and Other Chronic B-Cell Leukemias, Parkinson’s Disease and Ischemic Heart Disease),” 75 Federal
Register 53202, August 31,2010.
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e An October 25, 2010, rule issued by the Farm Service Agency (FSA) within
USDA provided emergency assistance to reestablish the purchasing of rice,
cotton, soybeans, and sweet potatoes in specified counties for which a disaster
designation was issued based on excessive moistnre and related conditions for
the 2009 crop year. The rule specified the eligibility requirements, payment
calculations, and application procedures for the Crop Assistance Program. FSA
cstimatcd that the total cost to the government for the program would be between
$137 million and $3543 million, depending on how many producers in disaster
counties applied for payments.™

Onc other rule appeared to be “major” becausc federal loans were expected to be converted into
transfer payments (which we coded as a transfer increasc). On January 19, 2010, the Federal
Emergency Management Agency (FEMA) within DHS published a rule that amended the
ageney's Special Commnnity Disaster Loan (CDL) Program regulations to cstablish procedurcs
and requircments for Special CDL cancellations. The cancellations were authorized by Scetion
4502(a) of the U.S. Troop Readiness, Veterans’ Care, Katrina Recovery, and Iraq Accountability
Appropriations Act, 2007 (P.L. 110-128). The Special CDL Program and the cancellation
provisions applied to commnnities in the Gulf Coast region who received Special CDLs
following Hurricanes Katrina and Rita. FEMA estimated that up to $1.3 billion in loans, interest,
and costs could be forgiven under this effort.”

Decreased Federal Transfers

Nine other major rules appeared to be “major” at least in part because they were decreasing the
amount of federal transfers provided.™ For example, see the following;

e AnAugust 12, 2010, CMS rule implemented a new prospective pavment system
for Medicare outpatient end-stage renal disease dialysis facilities, in compliance
with the Medicare Improvements for Patients and Providers Act of 2008 (P.L.
110-275). The rule also replaced the previous payment system and the
mcthodologics for the reimbursement of scparately billable outpatient end-stage
renal disease services. CMS estimated that there would be an approximately $200
million decrease in payments to all end-stage renal disease facilities for renal
dialysis during calendar year 2011, compared to what the payments would have
been that year in the absence of this rule.*

e AnAugust 16, 2010, CMS rule revised the Mcdicare hospital inpaticnt
prospective payment systems (IPPS) for operating and capital-related costs of

118, Department of Agricullure, Turm Service Agency, “Crop Assislance Program,” 75 fiederal Register 65423,
Qclober 25, 2010.

B 1U.S. Department of ITomeland Security, Federal Fmergency Management Agency, “Special Comununity Disaster
l.oans Program,” 75 Federal Regisrer 2800, January 19, 2010. FEMA stated (p. 2815) that althongh “the impact of the
rule could be spread over multiple years as applications are received, processed, and loans cancelled, the total economic
ellects of a specific loan cancellation would occur once, rather than annually.”

** Seven of these rules appeared to be “major” only because of decreased transfers, and two other rules involved
decreased transters and one other category of explanation.

F11.8. Department of Health and Human Services, Centers for Medicare and Medicaid Services, “Medicare Progran;
End-Stage Renal Disease Prospective Payment System: Final Rule and Proposed Rule,” 75 Federul Register 49029,
Augusl 25, 2010.
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acute care hospitals to implement changes arising from the agency’s continuing
experience with these systems, and to implement certain statutory provisions.
The rule also described the changes to the amounts and factors uscd to determine
the rates for Medicare acute care hospital inpatient services for operating costs
and capital-related costs, and updated the rate-of-increase limits for certain
hospitals excluded from the IPPS that are paid on a reasonable cost basis subject
to these limits. In addition, the rule updated the payment policy and the annual
payment rates for the Medicare prospective payment system (PPS) for inpatient
hospital services provided by long-term care hospitals (LTCHs) and set forth the
changes to the payment ratcs, factors, and other payment rate policics under the
LTCH PPS. CMS estimated that the final applicable percentage increase to the
IPPS rates required by the statute, in conjunction with other final payment
changes in the rule, would result in a $440 million decrease in FY2011 operating
payments and an estimated $21 million decrease in FY2011 capital payments.*

* An October 13, 2010, DOD rulc implemented Scction 703 of the National
Defensc Authorization Act for Fiscal Year 2008, which stated that, with respect to
any prescription filled on or after the date of enactment, the TRICARE Retail
Pharmacy Program shall be treated as an element of DOD for purposes of
procurcment of drugs by federal agencics under 38 U.S.C. § 8126, to the cxtent
necessary to ensure pharmaceuticals paid for by DOD that are provided by
network retail pharmacies to TRICARE beneficiaries are subject to Federal
Ceiling Prices (FCPs). Scction 8126 cstablished FCPs for covered drugs
(requiring a minimum 24% discount) procured by DOD and three other agencies
from manufacturers. DOD estimated that the rule would result in cost reductions
from applying FCPs to thc TRICARE Retail Pharmacy Network in FY2010
through FY2015 of between $375 million and $560 million for Defense Health
Program spending, and between $474 million and $707 million for Medicare-
Eligiblc Retiree Health Carc Fund spending ™

Non-federal Transfers

Five major rules appeared to be “major” not because of increases or decreases in the transfer of
federal funds, but because they were (at least in part) expected to result in annual transfers of
$100 million or more from one population group to another.” Four of the rules were jointly
issued by the Internal Revenue Service (IRS) within the Department of the Treasury, the
Employce Bencetits Sccurity Administration (EBSA) within the Department of Labor, and CMS
within the Department of Health and Human Services. For example, see the following:

118, Department of Health and Human Services, Centers for Medicare and Medicaid Services, “Medicare Progran;
ITospital Inpatient Prospective Payment Systems for Acute Care [Tospitals and the Long-Term Care Iospital
Prospective Payment System Changes and FY2011 Rates, Provider Agreements and Supplier Approvals; and Hospital
Conditions of Participation tor Rehabilitation and Respiratory Care Services, Medicaid Program: Accreditation for
Providers of Inpatient Psychiatric Services,” 75 Iederal Register 50041, August 16, 2010.

.S, Department of Defense, Office of the Secretary, “Civilian Health and Medical ’rogram of the Uniformed
Services (CIIAMPUSYTRICARE: Inclusion of TRICARE Retail Pharmacy Program in Iederal Procurement of
Pharmaceuticals,” 75 Federal Register 63383, Oclober 15, 2010.

* Four of these rules appeared to be “major” only because of non-federal transfers, and one other rule also involved
another category of explanation.
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e AFebruary 2, 2010, rule required parity between mental health or substance use
disorder benefits and medical/surgical benefits with respect to financial
requirements and treatment limitations under group health plans and health
insurance coverage offered in connection with a group health plan. The rule
replaced regulations implementing the Mental Health Parity Act of 1996, and
made conforming changes to reflect modifications to the act. The agencies said
that the rule was considered “major” becausc total health care premiums were
expected to rise 0.4%, and that increase was considered a transfer from those
individuals not using mental health and substance use disorder benefits to those
who do. The agencics cstimated that those undiscounted transfers to be about
$25.6 billion during the next 10 years.*

e AMay 13. 2010, rulc implemented the requirements for group health plans and
health insurance issuers in the group and individual markets under provisions of
the Patient Protection and Affordable Care Act regarding dependent coverage of
children who have not reached age 26. Specifically. a plan or issuer that makes
available dependent coverage of children was required to make such coverage
available for children until attainment of 26 years of age. The agencies estimated
the 2011 to 2013 transfers associated with this rule at between $3.5 and $6.9
billion, with the funds moving from individuals with family health insurance
coverage who do not have dependents aged 19-25 to those individuals with
family health insurance coverage that do have such dependents.™

One other rule issued by the Commodity Credit Corporation within USDA also appeared to be a
major rule because of these kinds of non-federal transfers.™

“Consumer Surplus” Rules and Rules Establishing Fees

Six of the 100 major rules appeared to be “major” because they were expected to trigger a certain
type of cconomic activity by the public (termed a “consumer surplus™.* All six of these rules
were issued by DOI’s Fish and Wildlife Service (FWS), and established hunting seasons and bag
limits for certain types of migratory birds. For example, a September 23, 2010, FWS rule

* 1.8, Department of the ‘I'rcasury, Internal Revenue Serviee, Department of Labor, Employee Benefits Sccurity
Administration; Department of Ilealth and I Tuman Services, Centers tor Medicare and Medicaid Services, “Interim
Final Rules Under the Paul Wellstone and Pete Domenici Mental Health Parity and Addiction Equity Act of 2008, 75
Federal Register 5409, February 2, 2010. Discounted benelits or costs are sometimes referred (o as “discounted present
values,” or simply “present values,” and are used when the costs and the benetits of rules are expected to occur at
difTerent times. OMT3 Circular A4 recommends that agencies use both a 7% and a 3% discount rate. The annual
undiscounted transfer estimates ranged from $2.36 billion to $2.81 billion per year.

%17 8. Department of the Treasury, Internal Revenue Service; Department of Labor, Cmployee Benefits Security
Administration; Department of Health and Human Services, Centers for Medicare and Medicaid Services, “Group
IIealth Plans and Ilealth Insurance Issuers Relating to Dependent Coverage of Children to Age 26 Under the Patient
Protection and AlTordable Care Act,” 75 Federal Register 27121, May 13, 2010.

1.8, Department of Agriculture, Commodity Credit Corporation, “Conservation Reserve Program,” 75 Federal
Register 44067, Tuly 28, 2010. According o the GAO major rule reporl, cerlain provisions in the rule would “largely
substitute one |conservation reserve program| participant for another, or one practice for another, leading in a shift in
costs and benelits to dillerent participants and practices, but little net cost or benelit for the [commodily reserve
program] as a whole.”

2 In this case, the consuner surplus is an estimate of the amount individuals are willing to pay to unt waterfowl and
olher Lypes of migratory birds.
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prescribed final late-season frameworks from which the states could select season dates, limits,
and other options for the 2010-2011 migratory bird hunting seasons.” Based on an economic
analysis prepared for an carlicr scason, FWS cstimated that the rule would result in a consumer
surplus of between $205 million and $270 million. The other five FWS rules had similar
consumer surplus estimates. ™

Four other rules appeared to be considered “major” because they established fee structures that
were intended to fund certain government operations. For example, see the following:

*  Alune 16, 2010, NRC rule amended the licensing, inspection, and annual fees
charged to the agency’s applicants and licensees. NRC said it viewed these
amendmeuts as uecessary to implement the Omuibus Budget Reconciliation Act
of 1990, as amended (42 U.S.C. § 2214), which the agency said generally
requires the NRC to recover through fees approximately 90% of its budget
authority in FY2010. NRC determined that its required fee recovery amount for
FY2010 was approximately $912.2 million and that, after accounting for billing
adjustn‘l;)ﬁntsv the total amount to be billed as fees was approximately $911.1
million.

e Alunc 28. 2010, Department of Statc rule adjusted the Schedule of Fees for
Consular Services based on an independent cost of service study’s findings that
the United States was not fully covering its costs for providing these services
under the previous fee structure. The department said that it’s primary objective
was to cnsurc that fees for consular services reflected the costs to the United
States of providing the services to the extent possible. Among other things, the
rule increased the Passport Book Application Services fee (for applicants age 16
and oldcr) from $55 to $70, which was cxpected to produce additional fecs of
about $138 million. An incrcasc in the Passport Book Sceurity Surcharge from
$20 to $40 was expected to geuerate additional fees of nearly $239 million.*

e A Scptember 24, 2010, DHS rule adjusted the fee schedule for the U.S.
Citizenship and Immigratiou Services to fully recover costs and maintain
adequate service. DHS said that the rule would provide it with an average of
$209 million in FY2010 and FY2011 annual fee revenue over the fee revenue
that would have been collected under the previous fee structure. DHS said that
the increased revenue would be used to fund the full cost of processing
immigration benefit applications and associated support benetits. providing
similar benefits to asylum and refugee applicants, and providing similar benefits
to others at no charge.*’

$11.8. Department of the Tnterior, Tish and Wildlife Department, “Migratory Bird TTunting; Final Frameworks for
Tate-Scason Migratory Bird Hunting Regulations,” 75 Federal Register 58249, Seplember 23, 2010.

4! The REINS Act states that “any rule that establishes, modifies, opens, closes, or conducts a regulatory program for a
commercial, recreational, or subsistence activity related to hunting, tishing, or camping... shall take cffect at such time
as the Federal agency promulgating the rule deterinines.” Therefore, it appears that these migratory bird hunting rules
would not be subject Lo congressional approval procedures before being allowed Lo tuke effect.

118, Nuclear Regulatory Comniission, “Revision of Fee Schedules; Fee Recovery for FY 2010, 75 Federal Register
34219, June 16, 2010

178, Department of State, “Schedule of Fecs for Consular Services, Department of State and Overseas Embassics
and Consulates.” 75 Federal Register 36522, Junc 28, 2010.

47 1U.S. Department of Homeland Security, U.S. Citizenship and Immigration Services, “U.S. Citizenship and
(continued...)
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Expected Compliance Costs, Regulatory Benefits, or Both

Executive Order 12866 requires covered agencies (Cabinet departments and independent
agencies, but not independent regulatory agencies) to prepare a cost-benefit analysis for any rule
that is expected to be “economically significant.” According to OMB, the definition of an
“cconomically significant” rule in the exceutive order is somewhat narrower than the definition of
a “major rule” under the CRA (e.g., a $100 million annual “effect on the economy™).* Also,
Section | of the executive order states that

Costs and benefits shall be understood to include both quantifiable measures (to the fullest
extent that these can be usefully estimated) and qualitative measures of costs and benefits
that are difficult to quantify, but nevertheless essential to consider. Further, in choosing
among alternative regulatory approaches. agencies should select those approaches that
maximize net benefits (including potential economic, enviromnental. public health and
safcty, and other advantages, distributive impacts; and cquity), unless a statute requircs
anothcr regulatory approach.

Thirty-nine of the 100 major rules that were published during calendar year 1999 appeared to be
“major’ at least in part because they were expected to result in at least $100 million in annual
compliance costs, $100 million in annual benefits, or both.™ (Thirty of the rules were expected to
have regulatory costs of at least $100 million, and 29 rules were expected to have regulatory
benefits of at least $100 million.) In 20 of the 39 rules, estimated costs and benefits were both
expected to exceed $100 million. In the 19 other major rules, the agencics did not provide a
monetary estimate of either annual costs or benefits, or those estimates were less than $100
million.

Tn almost all of the rules in which both benefits and costs were estimated and monetized, the
agencies’ average or central estimates of regulatory benefits were larger than their average or
central estimates of compliance costs. However, in some of these cases, the ranges of estimated
benefits and costs overlapped, or could overlap. Therefore, while these rules appeared likely to
produce net benefits, it is theoretically possible that the costs of the rules could exceed the
benefits (assuming the agencies’ estimates of the range of costs and benefits are accurate). For
cxample, sce the following:

e AFebruary 9, 2010, rule issued by the Environmental Protection Agency (EPA)
revised the primary nitrogen dioxide national ambient air quality standards. The
rule cstablished a new 1-hour standard at a level of 100 parts per billion, and

(...continued)

Tmmigration Services Fee Schedule,” 75 Federal Register 38961, September 24, 2010,

8 kixecutive Order 12866, “Regulatory Planning and Review,” 58 Federal Register 51735, October 4, 1993.

¥ Section 3(1)(1) of the executive order defines an economnically significant rule as one that may “have an annual eftect
on the economy of $100 million or more or adversely affect in a material way the cconomy, a sector of the cconomy,
productivity, comnpetition, jobs, the environment, public health or satety, or State, local, or tribal governients or
communities.” In its guidance on the CRA, OMB said that the main difference between “economically significant” and
“major” rules is that some rules may be caplured by the CRA definition that are not considered “economically
significant” under EO128606, “notably those rules that would have a significant adverse effect on the ability of United
States-based enlerpnises Lo compete with foreign-based enterprises in domestic and exporl markets.” See
hup//www.whilehouse. gov/sites/default/[iles/omb/assets/memoranda_2010/m99-13.pdl.

* Thirty-seven of the rules appeared to be “major” only because of such costs and/or benefits, and two other rules also
involved one other category of explanation.
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established requirements for a nitrogen dioxide monitoring network that will
include monitors at locations where maximum nitrogen dioxide concentrations
arc cxpected. Nevertheless, EPA cstimated that the cost of the rule in the year
2020 would be between $270 million and $510 million (in 2006 dollars), and the
estimated benefits that vear would be between $120 million and $580 million (in
2006 dollars). Therefore, EPA said the rule could result in either positive or
negative net benefits.”'

e AMarch 3, 2010, EPA rule promulgated national emission standards for
hazardous air pollutants for ccrtain cxistmg stationary compression ignition
reciprocating internal combustion engines. The rule also promulgated national air
standards for hazardous air pollutants for certain existing non-emergency
stationary compression ignition engines. EPA cstimated the total national capital
cost for the final rule to be $744 million, with a total national annual cost of $373
million in 2013. EPA estimated the monetized benefits of the rule to be between
$850 million and $2.3 billion in 2013. Thereforc, if $478 million or morc of the
cxpeceted capital costs occur in 2013, the total cstimated costs of the rule in that
year would exceed the lowest estimated benefits.*

s A May 28, 2010, rulc issucd by the Federal Aviation Administration (FAA)
within DOT amended the agency’s regulations by adding equipage requirements
and performance standards for Automatic Dependent Surveillance-Broadcast
(ADS-B) Out avionics on aircraft operating in Classes A, B, and C airspace, as
well as certain other specified classes of airspace within the U.S. National
Airspace System. FAA said that the rule facilitated the use of ADS-B for aircraft
surveillance by FAA and DOD air traffic controllers to safely and efficiently
accommodate aircraft operations and the expected increasce in demand for air
transportation. The agency estimated that the undiscounted quantified benefits of
the final rule ranged from $6.8 billion to $8.5 billion, and estimated the
undiscounted incremental costs at between $3.3 billion and $7.0 billion.*
Therefore, although average expected benefits substantially exceeded average
expected costs, the highest estimate of cost ($7.0 billion) was slightly higher than
the lowest cstimate of benetits ($6.8 billion).

e A September 15, 2010, rule issued by the Civil Rights Division within DOJ
revised the regulation that implements Title 11 of the Americans with Disabilities
Act (ADA), relating to nondiscrimination on the basis of disability in state and
local government services. The department reportedly issued this rule in order to
adopt enforceable accessibility standards under the ADA that are consistent with
the minimum guidclines and requirements issued by the Architectural and
Transportation Barriers Compliance Board (Access Board), and to update or

S1U.S. Envirommental Protection Agency, “Primary National Ambient Air Quality Standards for Nitrogen Dioxide.” 75
Federal Register 6473, February 9, 2010. Althongh EPA prepared a cost-benefit analysis for the rule, KPA said that the
Clean Air Act and judicial decisions “make clear that the economic and technical feasibility of attaining ambient
standards are not o be considered in selling or revising [national ambient air qualily slandards].”

32 1.8, Environmental Protection Agency, “National Emission Standards for Hazardous Air Pollutants for
Reciprocating Internal Combustion Engines,” 75 Federal Register 9647, March 3, 2010.

3 1J.S. Department of Transportation, Federal Aviation Administration, “Automatic Dependent Surveillance—

Broadeast {ADS-B) Out Performance Requirements To Support Air Trattic Control (ATC) Service.” 75 Federal
Register 30159, May 28, 2010.
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amend certain provisions of the Title II regulation so that they comport with the
department’s legal and practical experiences in enforcing the ADA since 1991.
DOJ’s estimate of compliance costs ranged from $12.8 billion to $25.8 billion,
and the estimate of benefits ranged from $22.0 billion to $66.2 billion. Therefore,
although average expected benefits substantiallv exceeded average expected
costs, the highest estimate of cost ($25.8 billion) was higher than the lowest
estimate of benefits ($22.0 billion).™

Net Benefits

In 14 of the 20 rules with cstimated annual regulatory costs and benefits of at least $100 million,
the agencies’ lowest estimates of regulatory benefits were larger than the fighesr estimated
compliance costs. Therefore, assuming that the agencies’ estimates of the range of costs and
benefits were correct, the rules should produce positive net benefits. For example, see the
following;:

e A March 9, 2010, DOE rule established energy conservation standards for small
electric motors. The department estimated that the annualized costs of this rule
would be about $264 million per year. DOE estimated a range of possible values
for the total monetary benefits of this final rule from $867.5 million to about
$1.36 billion.™

e A March 19, 2010, rule issued by the Food and Drug Administration (FDA)
within HHS was identical to the provisions of the final rule on cigarettes and
smokeless tobacco published by FDA in 1996, with certain required exceptions.
The rule prohibited the sale of cigarcttes and smokeless tobacco to individuals
under the age of 18 and imposed specific marketing, labeling, and advertising
requircments. Although FDA did not includc a cost-benefit analysis in the 2010
rule, in the 1996 rule, the agencey said that the rule could prevent 60,000 carly
deaths. The monetary value of these and other health benefits was estimated to be
between $9.2 billion and $43 billion per year. FDA estimated the rule’s overall
compliancc costs at from $174 million to $187 million in onc-time costs, and
from $149 million to $185 million in annual operating costs.™ Therefore, even if
the highest estimated one-time costs occurred in the same year as the highest
estimated annual operating costs, the total would still be less than the lowest
estimated benefits for that vear.

e AnApril 3, 2010, rule issued by the Federal Motor Carrier Safety Administration
(FMSCA) within DOT incorporated new performance standards for clectronic
on-board recorders (EOBRs) installed in commercial motor vehicles
manufactured on or after June 4, 2012. The rule also made motor carriers that
have demonstrated scrious noncompliance with hours-of-scrvice rules subject to

3.8, Department of Fustice, Civil Rights Division, “Nondiscrimination on the Basis of Disability in State and Local
Governmenl Services,” 75 IFederal Register 56163, Seplember 13, 2010.

>3 1.8, Department of Energy, Office of Energy Efficiency and Renewable Energy, “Energy Conservation P’rogram:
Energy Conservation Standards for Small Electric Motors,” 75 Federal Regisier 10873, March 9, 2010.

%5 1.8, Department of Health and Human Services, Food and Drug Administration, “Regulations Restricting the Sale
and Distribution of Cigarettes and Smokeless Tobacco To Protect Children and Adelescents,” 61 Federal Register
44569, March 19, 2010.

Congressional Research Service 19



34

REINS Act: Number and Types of “Major Rules” in Recent Years

mandatory installation of EOBRs meeting the new performance standards.
FMSCA said that the costs of the final rule on an annualized basis over a 10-year
period wonld be $139 million. FMCSA determined the benefits of the fmal rule
to be $182 million annnally, which incInded safety benefits of electronic on-
board recorder nse by estimating reductions in hours of service violations and
resulting reductions in fatigue-related crashes.*’

e AnApril 16, 2010, DOE rule amended the existing energy conservation standards
for residential water heaters (other than tabletop and electric instantaneous
modcls), gas-fired dircet heating cquipment, and gas-fircd pool heaters. DOE
determined that the annualized monetized benefits of the rule wonld be between
$1.67 billion per year and $2.02 billion per vear, with costs estimated to be
between $1.25 billion per year and $1.28 billion per year.™

e AnAugust 9, 2010, rule issued by the Occupational Safety and Health
Administration (OQSHA) within DOL revised the agency’s “Cranes and Derricks
Standard” and rclated scctions of the “Construction Standard” to update and
specify industry work practices necessary to protect employees during the use of
cranes and derricks in construction. This rule also addressed advances in the
designs of crancs and derricks. related hazards. and the gnalifications of
emplovees needed to operate them safely. OSHA estimated that the total
annualized costs of the rule would be $154.1 million. OSHA estimated that the
annual benefits included injuries prevented (175), fatalities prevented (22). and
property damage from tipovers prevented ($7 million), for total monetized
benefits of $209.3 million.™

Net Costs

In only one of the major rules did the agency indicate that the rule would likely result in net costs
(i.e., that the highest estimate of benefits was less than the lowest estimate of costs). On January
15, 2010, the Federal Railroad Administration (FRA) within DOT issucd a rule on “Positive Train
Control Systems” that were required on certain passenger and freight rail lines by the Rail Safety
Improvement Act of 2008 (P.L. 110-432, 122 Stat. 4854, October 16, 2008). Congress enacted
the statutory requirement in the wake of scveral scrious rail accidents involving dozens of
fatalities and hundreds of injnries. FRA estimated that the rule would rednce deaths and injuries
from this type of accident by more than 50%, and estimated the monetized benefits of the rule at
between $440 million and $674 million. However, the agency estimated the 20-year costs at
between $9.5 billion and $13.2 billion—about 20 times greater than the estimated benefits. FRA
noted this imbalance in the rule, but said it was “constrained by the requirements of [the Rail

57 Department of Transportation, Tederal Motor Carrier Safety Administration, “Tlectronic On-Board Recorders for
Hours-of-Service Compliance,” 75 Federal Register 17207, April 5, 2010.

¥ Department of Energy, “Energy Conservation Program: Energy Conservation Standards for Residential Water
TTealers, Direct Ileating Equipmenl, and Pool Tleaters,” 75 IFederal Register 20112, April 16, 2010.

1.8, Department of Labor, Occupational Safety and Health Administration, “Cranes and Derricks in Construction,”
75 Federal Register 47905, August 9, 2010.

% 17.S. Department of Transportation, Federal Railroad Administration, “Positive Train Control Systems,” 735 Federal

Register 2598, Janvary 15, 2010. “Positive train control systems” refers to technology that can prevent accidents such
as train-lo-train collisions and train movements through a swilch lell in the wrong position.
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Safety Improvement Act of 2008], which do not provide latitude for implementing [positive train
controls] differently.”

Monetized Costs but Non-monetized Benefits

In several other rules, the agencies estimated the annual compliance costs at $100 million or
more, but provided only qualitative descriptions of expected regulatory benefits. Nevertheless, the
agencies indicated in many of these rules that the value of the expected benefits, if monetized,
would cxceed or “justify” the costs. For example, sce the following:

e AlJanuary 11, 2010, rule issued by the Securities and Exchange Commission
(SEC) amended the custody and recordkeeping rules under the Investment
Advisers Act of 1940 and rclated forms by providing additional safcguards when
a registered adviser has custody of client funds or securities. The SEC estimated
the aggregate compliance costs at more than $126 million; it said the non-
monetized benefits would be “substantial,” and would include increasing
investors’ confidence when obtaining advisory services from registered
investment advisers, which could lead to more efficient allocation of investor
assets and an increase in the availability of capital.”

e AnApril 14, 2010, FDA rule amended the agency’s regulations on the use of
ozone-depleting substances in self-pressurized containers to remove the essential-
usc designations for certain substances usced in oral pressurized metered-dosc
inhalers (MDIs). As a result, the agency estimated that private, third-party, and
public expenditures on inhaled medicines would increase by roughly $90 million
to $280 million per year. FDA characterized the benefits as “environmental and
public health improvements trom protecting stratospheric ozonc by reducing
chlorofluorocarbons (CFCs) emissions™ and “expectations of increased return on
investments in environmentally friendly technology.”®

e An October 29, 2010, ED rule amended the agency’s regulations under certain
programs (e.g., the Federal Family Education Loan (FFEL) Program, the William
D. Ford Federal Direct Loan Program, and the Federal Pell Grant Program) to
improve the integrity in these programs. The department indicated that annual
paperwork-related costs could exceed $100 million,* but provided only
qualitative descriptions of the expected benefits (e.g., “updated administrative
structurcs for federal student aid programs,” and “cnhanced reliability and
security of ability-to-benefit tests™). Nevertheless, ED stated in the rule that it
believed “that the benefits of these regulations for students, consumers, and
taxpayers justify the burdens of institutional compliance.”®

' 17.8. Department of Transportation, Federal Railroad Administration, “Positive Train Control Systems,” 75 Federal
Register 2598, January 15, 2010, p. 2685.

2.8 Securities and Exchange Commission, “Custody of Funds or Securities of Clients by Investment Advisers,” 75
Iederal Register, 14535, Junuary 11, 2010.

1.8, Department of Health and Human Services, Food and Drug Administration, “Use of Ozone-Depleting
Substances; Removal of Essential-Use Designation (Flunisolide, ete.).” 75 Federal Regisier 19213, April 14, 2010.

! The agency indicated that the rule could add more than 5 million hours of anmual paperwork burden. Using OMB’s
cstimate of the cost of completing this paperwork of $30 per hour, compliance costs would exceed $100 million.

.S Department of Education, Office of Postsecondary Education, “Program Integrity Issues,” 75 Federal Register
(continued...)
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Rules Expected to Result in Major Increases in Costs or Prices

Seventeen of the 100 major rules published in calendar year 2010 appeared to be “major rules” at
least in part because they were expected to result in “major increase in costs or prices for
consumers, individual industries, Federal, State, or local government agencies, or geographic
regions.” CRS included rules in this category (instcad of the carlicr catcgory of rules with a
$100 million annual “effect on the economy™) if those costs were either not monetized, or if they
were estimated to be less than $100 million in any year. For example, see the following:

e AFebruary 17, 2010, rule issued by the Agricultural Marketing Service (AMS)
within USDA amended livestock and related provisions of the national organic
program’s regulations. The rule generally requires that producers maintain
ruminant slaughter stock on pasture for each day that the finishing period
corresponds with the grazing scason for the geographical location. AMS did not
monetize the benefits or the costs of the rule, but said that the benefits of the rule
include uniformity in application to the livestock regulations especially as they
relate to the pasturing of ruminants, which should result in a near climination of
violations of the pasture regulations. The agency said that the costs of the rule
include an increase in the cost of production for producers who currently do not
pasturc their ruminant animals and those producers who do not manage their
pasturcs at a sufficicnt level to provide at least 30% dry matter intake. AMS also
said there may be an increase in consumer prices, but did not estimate the size of
those increases.”

e Aluly 14, 2010, SEC rule addressed “pay to play” practices in investment
advising, and prohibited an investment adviser from providing advisory services
for compensation to a government client for two years after the adviser or certain
of its executives or employees make a contribution to certain elected officials or
candidates. The rule also prohibited an adviser from providing payment to any
third party for a solicitation of advisory business from any government entity on
behalf of such adviscr, unless such third partics arc registered broker-dealers or
registered investment advisers. The SEC said that advisers with government
clients would incur costs to monitor contributions and establish compliance
procedures, and cstimated initial compliance costs of approximatcly $2,332 per
smaller firm, $29,407 per medium firm, and $58,813 per larger firm. The
Commission also estimated that the rule would impose annual, ongoing
compliance cxpenscs of approximately $2.940 per smaller firm, $117.625 per
medium firm, and $235,250 per larger firm. In addition, the Commission
estimated that advisers will incur an aggregate cost of approximately $200,246
per vear and the non-labor costs of $20,080,000. The SEC did not monetize the
expected benefits of the rule, but said it should (among other things) help

(...continued)
66831, October 29, 2010.
% Sixteen of the tules only had (his effect, and one rule also appeared Lo be major for another reason.

" Department of Agriculture, Agricultural Marketing Service, “National Organic Program; Access to Pasture
(Livestock),” 75 Iederal Register 7154, Tebruary 17, 2010.
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minimize or eliminate manipulation of the market for advisory services to state
and local governments.**

s Aluly 16, 2010, rule issucd by the Employce Bencfits Sceurity Administration
(EBSA) within DOL required that certain service providers to employee pension
benefit plans disclosc information to assist plan fiduciarics in asscssing the
rcasonablencss of contracts or arrangements, including the reasonablencss of the
service providers’ compensation and potential conflicts of interest that may affect
the service providers’ performance. EBSA did not quantify the expected benefits
of the rule, but said that mandatory proactive disclosurc would reduce sponsor
information costs, discourage harmful conflicts of interest, and enhance service
value. EBSA estimated that the annual cost of this rule from 2011 to 2020 would
be between $54.3 million and $58.7 million.®

e AlJuly 28, 2010, rule issued by the Office of the Comptroller of the Currency
within the Department of the Treasury and other agencies implemented
provisions ot the Sceurc and Fair Enforcement for Mortgage Licensing Act of
2008 (P.L. 110-289). The final rule required mortgage loan originators employed
by national banks to register with the Nationwide Mortgage Licensing System
and Registry and maintain their registration. Mortgage loan originators werc also
required to obtain a unique identifier through the registry that will remain with
that originator, regardless of changes in employment. In addition, the rule
required mortgage loan originators and national banks to provide these unique
identifiers to consumers in certain circumstances, and requires national banks to
adopt and follow written procedures to assure compliance with the registration
requirements. Although the agencies indicated that these requirements would
imposc certain regulatory costs, they did not provide monctized cstimates of
those costs in the rule.”

“Major Rules” in Other Years

To determine whether our conclusions regarding major rules published during calendar year 2010
were consistent with other years and perspectives, CRS also examined the most recent edition of
OMB’s reports to Congress on the benefits and costs of federal regulations. OMB prepares these
reports in accordance with the “Regulatory Right-to-Know Act,””" which requires the agency to
identify the total annual bencefits and costs of federal rules in the aggregate, by agency and agency
program, and by “major rule.” Although the act does not define the term “major rule,” OMB has
defined it as any rule (1) meeting the definition in the CRA (5 U.S.C. § 804(2), (2) meeting the
analysis threshold in the Unfunded Mandates Reform Act (2 U.S.C. § 1332), or (3) designated as
“economically significant” under Section 3(f) of Executive Order 12866. These three definitions

° Securities and Exchange Commission, “Political Contributions by Certain Investment Advisers,” 75 Federal
Register 41018, July 14, 2010.

 Department of T.abor, Employee Benefits Security Administration, “Reasonable Contract or Arrangement Tnder
Scction 408(b)2)- Fee Disclosure,” 75 Federal Register 41600, July 16, 2010.

“ U.S. Department of the Treasury, Comptroller of the Currency and Office of Thrifl Supervision; Federal Reserve
System; Federal Deposit Insurance Corporation; Farm Credit Administration; and National Credit Union
Administration, “Registration of Mortgage Loan Originators,” 75 Federal Register 44655, July 28, 2010.

' Section 624 of the Treasury and General Government Appropriations Act, 2001 (P.L. 106-54).
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overlap considerably, and any rule meeting the CRA definition is likely to be covered by the other
two.”

According to the most recent “Regulatory Right-to-Know” report, which was issued in July 2010,
OMB said that it concluded review of 66 major final rules during the 12-month period beginning
October 1, 2008, and ending Scptember 30, 2009.” Under Exceutive Order 12866, OMB docs not
review rules that are issued by independent regulatory agencies like the SEC and the NRC.
However, OMB said that it used information from GAO’s CRA database, and reported that
independent regulatory agencics issucd another 11 major final rules during this onc-year period,
bringing the total number of major rules discussed in the OMB report to 77.

Transfer Rules

OMB catcgorized 33 of the 77 major rules as “transfer rules” implementing federal budgetary
programs, which OMB said primarily caused income transfers from taxpayers to program
beneficiaries. In 22 of the 33 transfer rules, the agencies provided estimates of only the transfers
themsclves, which were almost always morc than $100 million. In the other 11 transfer rules, the
agencies provided no estimates of costs, benefits, or transfers, but OMB nonetheless categorized
them as major rules. OMB reported that three other rules had transfer estimates of more than
$100 million, with cost and benefits estimates that were always less than $100 million. Thercfore,
although OMB did not categorize these three rules as “transfers,” a to