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OBAMA ADMINISTRATION’S ABUSE OF POWER

WEDNESDAY, SEPTEMBER 12, 2012

HOUSE OF REPRESENTATIVES,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to call, at 10:10 a.m., in room
2141, Rayburn House Office Building, the Honorable Lamar Smith
(Chairman of the Committee) presiding.

Present: Representatives Smith, Coble, Gallegly, Goodlatte, Lun-
gren, Chabot, Issa, Pence, Forbes, King, Franks, Gohmert, Jordan,
Chaffetz, Griffin, Marino, Gowdy, Ross, Adams, Quayle, Amodei,
Conyers, Nadler, Scott, Watt, Lofgren, Jackson Lee, Waters, Cohen,
Johnson, Quigley, Chu, Deutch, and Polis.

Staff Present: (Majority) Richard Hertling, Staff Director and
Chief Counsel; Travis Norton, Counsel; Holt Lackey, Counsel,
David Lazar, Clerk; (Minority) Perry Apelbaum, Staff Director and
Chief Counsel; Danielle Brown, Counsel; and Aaron Hiller, Coun-
sel.

Mr. SMITH. The hearing will come to order. Without objection,
the Chair is authorized to declare recesses of the Committee at any
time. We welcome everyone to this hearing. We are going to begin
with opening statements by me and the Ranking Member. Then I
will introduce the witnesses. Then we will proceed to questions for
those witnesses.

This Committee has held hearings on many of the ways in which
the Obama administration has abused its power, ignored its duties,
evaded responsibility and overstepped the Constitution’s limits on
the President. Today’s hearing will look at the pattern of ignoring
constitutional limits created by all these examples of abuses.

The Administration has repeatedly, in my view, put its partisan
agenda above the rule of law. In doing so, it has eroded the con-
stitutional and legal foundations that have kept America pros-
perous and free for over 200 years. President Obama has to an un-
precedented extent failed to “take care that the laws be faithfully
executed.” Instead he, has repeatedly issued blanket waivers that
exempt large classes of the population from duly enacted laws.

For example, the President once acknowledged that for him to
“simply through Executive order ignore” the immigration laws on
the books “would not conform with his appropriate role as Presi-
dent.” Nonetheless, he acted contrary to his own words and decided
not to enforce some immigration laws. As a result, in these times
of sustained unemployment, American workers will be forced to
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compete with illegal immigrants who, according to the law should
not be given work permits.

Similarly, the Administration has issued waivers to the No Child
Left Behind Act and the Welfare reform bill that are so broad that
they effectively rewrite the law instead of enforcing it.

Just because you don’t like the law, doesn’t mean you can ignore
it. Many people have gone to jail for doing just that. The President
ignored the Senate’s constitutional role in the appointment process
in order to place partisans in key positions that regulate labor and
the financial markets. To do so, he took the unprecedented position
that he could make a so-called “recess” appointment even when the
Senate by its own rules, was not in recess.

The Administration also has shown contempt for Congressional
oversight of its activities. In order to hide documents related to the
Fast and Furious scandal the President asserted a broad executive
privilege that is not supported by precedent. Executive privilege
cannot apply to documents that don’t involve the President or his
close advisers “if there is any reason to believe government mis-
conduct occurred.” Operation Fast and Furious and the Administra-
tion’s misleading statements to Congress about the operation are
exactly the sort of misconduct that Presidents may not conceal be-
hind a claim of privilege. By concealing the truth about Fast and
Furious behind an improper claim of privilege, the President has
undermined the constitutional requirement that the executive
branch answer for its actions to Congress and the American people.

The President has also ignored the Constitution’s protections of
individual rights, most notably religious freedom. By mandating
that employers pay for health care products and services that many
employers believe to be morally wrong, he has forced Americans to
choose between violating the law or violating their religious beliefs.
The Constitution does not allow the government to put Americans
to such a choice.

Together, these abuses by the Obama administration form a dis-
turbing pattern. When the Constitution and laws limit the Admin-
istration’s ability to impose its partisan agenda, the President ig-
nores the Constitution and the laws. This pattern of behavior hurts
our country, disrespects the Constitution and undermines our de-
mocracy. It is easy to think of disputes about the President’s power
as abstract questions of constitutional theory, unimportant to any-
one but law professors and D.C. Insiders. But when the Adminis-
tration repeatedly ignores constitutional and legal limits on the
President’s power, it undermines the rule of law, with very real
consequences.

In 2008, the United States ranked number one in the World Eco-
nomic Forum’s Global Competitiveness Report. In just 4 years, we
have fallen to the seventh most competitive economy in the world.
According to the report, a large part of America’s lost competitive-
ness comes from the decline in faith in public institutions and the
government. The Obama administration’s continued abuse of au-
thority contributes to this decline in faith in our institutions and
creates uncertainty that undermines America’s job creators and
businesses.

America has been the most prosperous and free Nation in the
world in large part because of our adherence to the Constitution
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and the rule of law. Today’s hearing examines how the Obama ad-
ministration has ignored this long tradition and how we can return
to it.

That concludes my opening statement. And the gentleman from
Michigan, the Ranking Member of the Judiciary Committee, is rec-
ognized for his.

Mr. CoNYERS. Mr. Chairman, we have had a respectful relation-
ship in the way that you have Chaired this Committee, but I must
observe that in the title for today’s hearing it is unnecessarily open
ended and provocative, and I would ask you to please consider
withdrawing the hearing title from the official record when we go
to print. And why? Because the use of such an incendiary term
without having any conclusion or hearings or evidence that lead to
this conclusion “abuse of power” is one that should not be taken
lightly. I believe it is inappropriate when no factual or legal predi-
cate has been presented to justify this terminology and that in my
judgment the tenor of this hearing by its mere title alone fails to
distinguish the differences between opinion and true abuses of the
public trust. And of course all Members are entitled to their polit-
ical opinion, but they are not entitled, none of us, to label every
disagreement with the White House as an abuse of power.

I know something about this because in 1965 when I came to this
body I have had enough disagreements since then with enough
Presidents to recognize that not every difference that I have with
them in policy preference is evidence of an abuse of Executive
power.

President Nixon, for example, and I disagreed on many issues,
including civil rights and crime policy. Those were political dis-
agreements. The abuses were separate. They came later. In 1973
the Senate Watergate Committee uncovered President Nixon’s en-
emies list. I was number 13 on that list, and so I am able to speak
from firsthand experience. The investigation of this Committee re-
vealed that the Nixon administration’s plans to “use the available
Federal machinery” to attack its “political enemies,” including ille-
gal wiretaps, slush funds and break-ins, all of which happened. In
1974 we learned that the President had engaged directly in at-
tempts to obstruct the Watergate investigation. These acts, dam-
aging to the office and in many cases criminal as well, constituted
true abuse of power.

Now it is accurate that as the Chairman of this Committee in the
110th Congress I called a hearing examining the Bush administra-
tion’s broad claims of Executive power. But we titled that hearing
Executive Power and Its Constitutional Limitations. We were not
conclusionary. We did not determine what we thought was the case
and started off the hearing in that sense, as I think we are erro-
neously doing this morning. I believe we kept the tone of that hear-
ing academic and respectful. We did not presuppose any wrong-
do(ilng in the title that was noticed to the public, as is the case here
today.

And it is also true that in March of 2009 the Committee issued
a report titled Reining in the Imperial Presidency. In that report
totaling 478 pages, 1,736 footnotes, we used the term “abuse” with
respect to issues like the unlawful firing, hiring and firing of Jus-
tice Department personnel, warrantless wiretapping and torture of
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detainees. We concluded that this conduct constituted an abuse of
executive authority only after years of research and documentation.
Our conclusions were backed by successful litigation and numerous
Inspector General reports. And we did not release these findings 2
months prior to a presidential election.

So Mr. Chairman, you may believe that the President’s recess ap-
pointments are unconstitutional, but this issue will be resolved by
the courts. There is little we can do or say to change the outcome
of that litigation. And similarly you may believe that the Obama
administration’s decision to invoke executive privilege in the Fast
and Furious investigation is unprecedented and abusive. This case
is not as clean cut as when the Bush administration invoked the
blanket privilege over all testimony and documents in the U.S. At-
torney’s investigation, and I would argue that the implication of
privilege here is not unprecedented. But it will be up to the courts
to decide whether or not it is abusive.

Again, there is little more that we can add to the debate today.
So in the few working days that remain in this Congress I would
urge my colleagues to address some of the issues that will not have
the benefit of a first hearing in this Committee let alone a second.
You see we have not had a single hearing on the incredible at-
tempts to suppress the vote through new identification require-
ments and limits on registration and early voting. I was here for
the passage of the Voting Rights Act of 1965, and I consider these
new State laws, many of them, a direct threat to our democratic
process and the very fabric of our Nation.

We have not yet had a hearing, a single serious discussion about
real comprehensive immigration reform or what steps we can take
to invest in young people brought to the United States through no
fault of their own who want to pursue an education or serve in our
military.

We have done nothing to address the stunning rate of incarcer-
ation in the United States, seven times that of the rest of the
world, 40 times that for our African American population within
the United States; 2.3 million Americans behind bars is a sign of
gross injustice let alone misuse of funds and surely worthy of our
discussion.

We have had hearings, briefings, and a contempt citation on the
floor targeted at Operation Fast and Furious but we have not yet
held a single hearing in the Committee to address the flood of
weapons trafficking across our borders and into Mexico, not a sin-
gle discussion about gun violence in this country, the scourge of
which claims 33,000 lives every year, one minor every hour.

And so I urge my colleagues to the best extent that we can to
put aside the partisan rhetoric and return to the people’s business
in this hearing and in this Committee. And I thank you Chairman
Smith.

Mr. SmiTH. Thank you, Mr. Conyers. I will proceed and introduce
our witnesses. And our first witness is Senator Mike Lee of Utah.
Senator Lee was elected in 2010 as Utah’s 16th Senator. He is a
member of the Senate Judiciary Committee where he serves as
Ranking Member of the Antitrust, Competition Policy and Con-
sumer Rights subcommittee. He is also on the Energy and National
Resources, Foreign Relations, and Joint Economic Committees. Be-
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fore his election to the Senate, Senator Lee had an impressive legal
career, both in private practice and in public service. He worked as
a law clerk for Judge Dee Benson of the U.S. District Court for the
District of Utah and for Justice Samuel Alito both on the U.S.
Court of Appeals for the Third Circuit and the Supreme Court.
Senator Lee also served as an Assistant U.S. Attorney in Salt Lake
City and General Counsel to Governor Jon Huntsman of Utah.

Our second witness, Lori Windham, is a Senior Counsel with the
Becket Fund for Religious Liberty. Ms. Windham has represented
a variety of different religious groups, including cases under the
Free Exercise Clause, Establishment Clause and the Religious
Freedom Restoration Act. Ms. Windham is a graduate of Abilene
Christian University and Harvard Law School.

Our third witness, Michael Gerhardt, is the Samuel Ashe Distin-
guished Professor of Constitutional Law and Director of the Center
on Law and Government at the University of North Carolina. Pro-
fessor Gerhardt’s specialties include constitutional conflicts be-
tween Congress and the President. Professor Gerhardt has partici-
pated in the Senate confirmation hearings for five of the nine jus-
tices currently sitting on the Supreme Court. He has previously
served as Dean of Case Western Law School, taught at Wake For-
est and William and Mary Law Schools and been a visiting pro-
fessor at Cornell and Duke Law Schools.

Our final witness, Lee Casey, is a litigation partner at the law
firm of Baker Hostetler. After graduating from the University of
Michigan Law School, Mr. Casey clerked for the Honorable Alex
Kozinski, the Chief Judge of the United States Court of Federal
Claims. From 1986 to 1993, Mr. Casey served in various capacities
in the Federal Government, including the Office of Legal Policy and
the Office of Legal Counsel at the Department of Justice. He also
worked as the Deputy Associate General Counsel at the U.S. De-
partment of Energy. He served as a member of the United Nations
Subcommittee on the Promotion and Protection of Human Rights
from 2004 through 2007.

Welcome to all of our witnesses today. And Senator Lee, if you
will begin.

TESTIMONY OF THE HONORABLE MIKE LEE (R-UT),
UNITED STATES SENATOR, STATE OF UTAH

Senator LEE. Chairman Smith, Ranking Member Conyers and
other Members of the Committee, I thank you for the opportunity
to testify before this distinguished body today on an issue that is
at the heart of our Constitution’s structure, the essential duty of
the legislature to ensure that the executive branch does not exceed
its rightful authority.

Now, at the outset I want to point out I don’t want to wade into
a dispute between the Chairman and the Ranking Member. My
purpose here today is to discuss the concerns of the founding gen-
eration, to discuss the concerns embodied in the Constitution itself.
The founding generation, including the authors of the Federalist
Papers, made clear that they understood based on their colonial ex-
perience with Great Britain that there was great potential for
abuse in the chief executive. Consequently the Founding Fathers
put together a document that put numerous checks on Executive
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power to make sure that this power wouldn’t be used excessively
or as they origin referred to it abused.

Alexander Hamilton referred repeatedly in the Federalist Papers,
most notably in Federalist 66 and in Federalist 77, to what he him-
self referred to as an abuse of power. He used that term sometimes
not just as a legalistic term to describe what might have been per-
haps a criminal violation of law, but also to describe an excess of
power, one that might be offensive to the legislative branch. He
made clear that it was not only the right but also the duty of the
legislative branch to make sure that any such excesses of power
were responded to appropriately by the legislative branch in order
to protect the legislative branch’s own prerogatives.

So again, our discussion today about Executive power is a timely
one. In recent decades we have witnessed the executive branch
claim for itself more and more power. But this trend has arguably
reached a new disturbing level under the current Administration.
President Obama has treated the Constitution’s separation of pow-
ers principles as if those principles were matters of convenience
that may simply be ignored when they happen to get in the way.
Rather than cooperating with Congress or respecting the Constitu-
tion’s separation of powers he has in many instances chosen to go
it alone. And in the process he has expanded the proper boundaries
around Executive power boundaries that were put in place for a
reason.

The framers were very well versed in the dangers of excessive
government power. With the abuses of King George III fresh in
their minds they drafted the Constitution so as to provide each
branch with the necessary means and the personal motives to re-
sist the encroachments of the other branches of government.
Among the means the Constitution affords Congress to check the
President’s power and ensure that he faithfully executes his re-
sponsibilities is the right to withhold consent to the President’s ju-
dicial and executive branch nominations.

Article II, Section 2 of the Constitution provides that the Senate
must give its advice and consent to the President’s appointment of
such persons. Congress also has an essential oversight role with re-
spect to the executive branch. When executive officials make mis-
takes or exercise poor judgment, internal procedures will some-
times but not always remedy the problem. Inherent in our Con-
stitution’s system of checks and balances is the need for Congress
to have access and visibility into the executive branch’s administra-
tion of our laws to help ensure the proper functioning of the Fed-
eral Government. Congress must also ensure that the executive
branch does not usurp legislative power.

Article I, Section 1 grants Congress all legislative powers. When
an Administration agency makes broad legislative rules or when it
enacts regulations that contravene Federal policy as embodied in
Federal statute the executive branch violates Article I of the Con-
stitution.

I would like to briefly discuss just a few instances in which Presi-
dent Obama has exceeded the Constitution’s boundaries.

On January 4, 2012, President Obama made four controversial
executive appointments even though the Senate had refused to give
its consent for one of those appointments and had no opportunity
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to consider the others. The President asserted that these appoint-
ments were made pursuant to the Constitution’s recess appoint-
ments clause, even though the appointments occurred at a time
when the Senate did not consider itself in recess and even though
the Constitution expressly grants the Senate and Congress gen-
erally the power for each body to set its own internal rules, includ-
ing its own schedule.

Even more troubling, in justifying its unconstitutional recess ap-
pointments the President relied on the Department of Justice Of-
fice of Legal Counsel memorandum which asserted that the Presi-
dent may unilaterally decide when the Senate is and is not in ses-
sion for purposes of the recess appointments clause. President
Obama’s appointments were no different in kind—they were indeed
different in kind than previous recess appointments made by any
President of either party. It is often controversial when a recess ap-
pointment is made. But this kind of recess appointment, one made
when the Senate did not consider itself in recess, is not one of
those appointments.

No President has ever unilaterally appointed an executive officer
during an adjournment of less than 3 days as determined by the
Senate’s own rules. Neither to my knowledge has a President of ei-
ther party ever asserted the power to determine for itself when the
Senate is or is not in session.

Another examine of President Obama’s refusal to respect the
Constitution’s separation of powers occurred when he improperly
asserted executive privilege in response to a legitimate congres-
sional inquiry related to Operation Fast and Furious.

Now, courts have recognized two different types of executive
privilege. There is executive process privilege and the presidential
communications privilege. The deliberative process privilege does
not apply in this instance with respect to the Fast and Furious in-
vestigation because government misconduct here is misleading
Congress in a February 2011 letter that asserted that the Adminis-
tration did not allow gun walking is the basis for Congress’ request
for documents. And the privilege disappears altogether when there
is any reason to believe government misconduct has occurred. That
is according to the standards set by the U.S. Court of Appeals for
the District of Columbia Circuit.

With respect to the presidential communications privilege the ex-
ecutive branch may assert that privilege only for communications
made in operational proximity to the President, communications at
a level close enough to the President to be the revelatory of his de-
liberations or to pose a risk to his advisers. Accordingly either
high-level Administration officials were involved in misleading
Congress or the White Houseis improperly asserting executive
privilege.

President Obama again abused Executive power when earlier
this year he announced that he would stop enforcing key provisions
of the Immigration Nationality Act. Specifically, he issued an Exec-
utive order providing that illegal immigrants who meet certain
qualifications may apply for work permits. President Obama
sought to justify this abuse of Executive power by claiming that he
may properly rely on the notion of prosecutorial discretion. But
prosecutorial discretion is something different than what happened
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here. That refers to the concept that the government may or may
not be able to enforce the law with respect to each and every in-
stance of a violation of the law. What happened here isn’t that.
Here the President outlined entire categories of individuals who
while violating the law may nonetheless receive the express bless-
ing of the Federal Government to remain here and work in viola-
tion of our laws.

One of the reasons this is disturbing is because Congress had in
fact specifically considered legislation that would have had this ef-
fect. That legislation was rejected by Congress. It didn’t pass. The
President nonetheless decided to go it alone and to implement this
policy by means of an Executive order, thus usurping the proper
role of the legislative branch.

As these examples demonstrate, when faced with opposition from
Congress President Obama has repeatedly sought to go it alone. It
is thus all the more necessary and important that Congress con-
tinue to exercise its constitutional role and to check this President’s
abuse of power wherever it sees that occurring.

Mr. SMITH. Thank you, Senator Lee.

[The prepared statement of Senator Lee follows:]



Testimony Before the House Committee on the Judiciary
“The Obama Administration’s Abuse of Power”
Wednesday, September 12, 10:00 a.m.

Senator Michael S. Lee

Introduction

Chairman Smith and Members of the House Judiciary Committee. Thank you for the
opportunity to testify today on an issue at the heart of our Constitution’s structure: the separation
of government powers into three branches and the essential duty of the legislature to ensure that
the executive branch does not exceed its rightful authority.

The Constitution envisions a balance of power among the three branches of government
and, in particular, among the executive and legislative branches. This balance ensures that the
executive branch may not operate without oversight from the people’s elected representatives in
Congress. The need for such oversight can hardly be overstated: nothing less than individual
liberty is at stake. If left unchecked, unrestrained, and unlimited, the executive branch—in its
natural appetite for power—may take actions to destroy the liberty of the people.

Our discussion of excessive executive power is timely. In recent decades we have
witnessed the executive branch claim for itself more and more government power. But this trend
has reached new, disturbing levels under the current administration. President Obama has
treated the Constitution’s separation of powers as if it were a matter of convenience that may be
ignored when it gets in his way. Rather than cooperating with Congress or respecting the
Constitution’s separation of powers, he has in many instances chosen to go it alone and in the
process has exceeded the proper bounds of executive power. Today I will focus on President
Obama’s unconstitutional recess appointments; his action to obstruct legislative oversight of his
administration, including his abusive assertion of executive privilege; and his decision to issue an
executive order contravening Congress’s immigration policy. But these are only a few of many
instances in which President Obama has exceeded his rightful authority and ignored the
Constitution’s checks and balances—actions that have resulted in an economy that is worse off
and a people that is less free than when he took oftice almost four years ago.

Background

The Framers were well versed in the dangers of excessive government power. With the
abuses of King George 111 fresh in their minds, they drafted our Constitution so as not to place all
government power in a single department, but rather to divide power among three co-equal
branches. As James Madison explained in Federalist 51, a properly framed Constitution must
“enable the government to control the governed,” but it must also “oblige it to control itself”
through internal checks and balances. To accomplish this internal control, the Constitution
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provides each branch with the “the necessary [] means and personal motives to resist
encroachments of the others.”! Without the effective functioning of these checks and balances, a
single branch might accumulate all powers—legislative, executive, and judicial—a result that, in
Madison’s words, “may justly be pronounced the very definition of tyranny.””

Among the means the Constitution affords Congress to check the President’s power and
ensure that he faithfully executes his responsibilities is the right to withhold consent for the
President’s judicial and executive nominations. Article 11, Section 2 of the Constitution provides
that the Senate must advise and consent to the President’s appointment of judges and executive
officers. The Senate has the responsibility, right, and duty to see that the President’s
nominations have been properly considered and that the appointment will be for the good of the
country.

Congress also has an essential oversight role with respect to the executive branch. As the
branch tasked with enacting the nation’s laws, Congress must see that the executive branch
enforces those laws faithfully and impartially. The value of such oversight can hardly be
disputed. Since our country’s founding, the executive branch has grown in size from a small
group—consisting primarily of the President, his cabinet, and a limited number of supporting
employees—to a massive bureaucracy that employs hundreds of thousands of government
officials, each of whom has motives and incentives that may be adverse to the liberty of the
people. When executive officials make mistakes or exercise poor judgment, internal procedures
will sometimes but not always remedy the problem. Inherent in our Constitution’s system of
checks and balances is the need for Congress to have access and visibility into the executive
branch’s administration of our laws to help ensure the proper functioning of the government.

Congress must also ensure that the executive branch does not abrogate unto itself
legislative power. Article I, Section 1 grants Congress “all legislative powers.” The
Constitution’s requirement that only the legislature create legislation is important because it
limits the scope and volume of legislation and it ensures that policy decisions are made by the
people’s elected representatives. When an administrative agency makes broad legislative rules,
or when it enacts regulations that contravene congressional policy, the executive branch violates
Article I of the Constitution—something the executive branch has done with increasing
prominence and frequency under President Obama.

In sum, the Constitution’s structural principles—separation of government powers and
checks and balances—are essential to a properly functioning, limited government. Indeed,
James Madison said of the principle of separation of powers that “No political truth is certainly
of greater intrinsic value or is stamped with the authority of more enlightened patrons of liberty.”

1 The Federalist No. 51 (James Madison).
“~ The Federalist No. 47 (James Madison).
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Unconstitutional Recess Appointments

Since taking office, President Obama has sought to aggrandize his position and increase
the executive branch’s power at the expense of the Constitution, the legislative branch, and the
liberty of the American people. In keeping with a pattern of Constitutional abuses, earlier this
year President Obama sought to circumvent the Constitution’s requirement that his appointment
of executive officers receive the advice and consent of the Senate. On January 4, 2012, President
Obama announced appointments to the Consumer Financial Protection Bureau and National
Labor Relations Board, even though the Senate had refused its consent for one of the
appointments and had not had an opportunity to consider the others. The President asserted that
these appointments were made pursuant to the Constitution’s Recess Appointment’s Clause,
even though the appointments occurred at a time when the Senate did not consider itself in
recess. In fact, the appointments came one day after the Senate held a pro-forma session on
January 3, 2012, and only two days before the Senate held another such session on January 6,
2012.

Even more troubling, in later justifying his unconstitutional appointments, the President
relied on a Department of Justice memorandum, which asserted that the president may
unilaterally decide when the Senate is and is not in session for purposes of the Recess
Appointments Clause. Under the procedures set forth in the Constitution, it is for Congress, not
the president, to determine when Congress is in session. Indeed, the Constitution expressly
grants the Senate power to “determine the Rules of its Proceedings.” To assert that the president
has an unconstrained right to determine for himself when the Senate is or is not in session and to
appoint nominees unilaterally at any time he feels the Senate is not as responsive as he might
wish—even when the Senate is meeting and conducting business—is to trample upon the
Constitution’s separation of government powers and the system of checks and balances that
animated the adoption of an advice-and-consent requirement in the first place. The
Constitution’s separation of powers is “not simply an abstract generalization in the minds of the
Framers: it [is a principle] woven into the document that they drafted in Philadelphia in the
summer of 1787."* Surely, the Constitution’s separation of powers can mean little if the
executive is allowed to deprive the Senate of its constitutional right to make its own rules and
determine for itself when it is and is not in session.

In addition, the Obama administration’s assertion that the Senate’s pro forma sessions are
not cognizable for purposes of the Recess Appointments Clause violates past constitutional
practice and tradition. In separate provisions, the Constitution provides that “[n]either House,
during the Session of Congress, shall, without the Consent of the other, adjourn for more than
three days,” and that “unless [Congress] shall by law appoint a different day,” Congress shall
begin each annual session by meeting “at noon on the 3d day of January.” The Senate has

3 See INS v. Chadha, 462 U.S. 919, 945 (1983); see afso Mistrelta v. United States, 488 U.S. 361, 380 (1989) (“| 1t
was| the central judgment of the Framers of the Constitution that, within our political scheme, the separation of
governmental powers into three coordinate Branches is essential to the preservation of liberty.™).

3
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commonly, and without objection, used pro forma sessions to fulfill both constitutional
requirements, evidencing a past consensus that such sessions are of constitutional significance.
President Obama’s novel assertion that such sessions no longer count for purposes of the Recess
Appointments Clause thus upsets precedent and creates an internal contradiction in the treatment
of Senate sessions for purposes of the Constitution.

It bears emphasis that President Obama’s appointments were different in kind than
previous recess appointments made by any president of either party. No president has ever
unilaterally appointed an executive officer during an adjournment of less than three days.
Neither, to my knowledge, has a president of either party ever asserted the power to determine
for himself when the Senate is or is not in session for purposes of the Recess Appointments
Clause.

In sum, President Obama disregarded the Senate’s constitutional role in advising and
consenting to the appointment of executive officials and instead made the appointments
unilaterally. He then subsequently justified those appointments by asserting that it was for him,
and not the Senate, to determine when the Senate is in session. With respect to the Recess
Appointment’s Clause, no President has attempted anything even remotely as dramatic, novel,
and unconstitutional as what President Obama did on January 4, 2012.

Obstruction of Legislative Oversight

Another example of President Obama’s refusal to respect the Constitution’s separation of
government powers occurred when he improperly asserted executive privilege in response to a
legitimate congressional inquiry.

In the aftermath of troubling revelations relating to the so-called Fast & Furious
operation, Congress exercised its oversight role and began seeking answers regarding who in the
executive branch approved the practice of gun walking. In a February 4, 2011 letter sent in
response to a congressional inquiry, the Department of Justice (“DOJ”) asserted that the Bureau
of Alcohol, Tobacco, Firearms, and Explosives (“ATF”) made “every effort to interdict weapons
that have been purchased illegally and prevent their transportation to Mexico.” Ten months later
DOJ withdrew that letter, conceding it was false and misleading. Nonetheless, in response to
continued congressional inquiries, the Obama Administration delayed and refused to provide
relevant information. After Congress issued a subpoena for documents related to the
administration’s false February 2011 letter, the Obama administration again refused to comply
and ultimately took the extraordinary step of asserting executive privilege over the requested
material.

Courts have recognized two types of executive privilege: the “deliberative process
privilege™ and the “presidential communications privilege.” The deliberative process privilege
does not apply because government misconduct is the basis for Congress’s request for
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documents, and the privilege “disappears altogether when there is any reason to believe
: .4
government misconduct has occurred.”

With respect to the presidential communications privilege, the executive branch may only
assert that privilege for communications made in “operational proximity” to the President—
communications at a level “close enough to the President to be revelatory of his deliberations or
to pose a risk to the candor of his advisers.” Accordingly, either high level administrative
officials were involved in misleading Congress, or the White House is improperly asserting
executive privilege.

President Obama’s abusive assertion of executive privilege is particularly troubling given
his promise to “creat[e] an unprecedented level of openness in Government,” and to “establish a
system of transparency, public participation, and collaboration.”® Instead of transparency and
openness, President Obama’s administration has misled Congress and obstructed legitimate
congressional oversight by concealing relevant documents and abusing executive privilege. In
light of the tragic nature of the Fast & Furious operation—a misguided program that led to the
death of a U.S. border patrol agent—and the need to understand the process within the executive
branch that led to these poor judgments, President Obama’s refusal to allow legitimate
congressional oversight is particularly repugnant to the Constitution’s separation of powers.

President Obama’s Refusal to Enforce Immigration Laws

President Obama’s abuse of executive power was again made manifest when, earlier this
year, he issued an executive order providing that illegal immigrants who meet certain
qualifications will receive a two-year deferral from deportation and may apply for work permits.
By refusing to enforce the Immigration and Nationality Act—a law duly enacted by Congress—
President Obama has failed to carry out his responsibility as chief of the executive branch.
President Obama’s unilateral imposition of this controversial immigration directive is
particularly dismissive of the legislative branch because it was issued after Congress specifically
rejected immigration legislation embodying that policy.7

President Obama sought to justify his abuse of executive power by claiming that he may
properly refuse to administer immigration laws under the traditional doctrine of prosecutorial
discretion. But his new policy is different in kind than legitimate prosecutorial discretion. A
blanket policy of non-enforcement of the law goes well beyond the kind of case-by-case analyses
and decision making involved in prosecutorial discretion. By imposing on all government

*Id. at 745, 746; see also id. at 737-738 (“[Where there is reason to believe the documents sought may shed light on
government misconduct, the [deliberative process] privilege is routinely denied on the grounds that shielding
internal government deliberations in this context does not serve ‘the public interest in honest, effective
government.”).

> In re Sealed Case, 121 F.3d 729, 752 (D.C. Cir. 1997).

© Barack Obama, “Memorandum for the Heads ol Executive Departments and Agencies, January 21, 2009,”
WhiteHouse. gov (available at http://www.whitehouse. gov/the_press_office/TransparencyandOpenGovemment).

" See S.1545, the DREAM Act.
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officials an immigration policy that Congress has rejected, President Obama has taken unilateral
executive action that may fairly be characterized as a form of legislation. The Obama
administration has thus violated Article IT of the Constitution and the principle of separation of
powers, which ensure that such contested policy decisions are made by the people’s elected
representatives in the legislature.

Conclusion

Quoting the French political thinker Montesquieu, who laid the intellectual framework
for separation of powers, Madison wrote in Federalist 47, “When the legislative and executive
powers are united in the same person or body, there can be no liberty, because apprehensions
may arise lest the same [body] should enact tyrannical laws to execute them in a tyrannical
manner.”® Facing opposition from Congress, President Obama has repeatedly sought to go it
alone. By so doing, he has sought to unite in himself the government powers the Constitution
properly places in three separate branches of government. It is thus all the more necessary and
important that Congress continue to exercise its constitutional role and check this President’s

abuse of power.

® The Federalist No. 47 (James Madison) (emphasis in original).

6
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Mr. SMITH. Ms. Windham.

TESTIMONY OF LORI WINDHAM, SENIOR COUNSEL, THE
BECKET FUND FOR RELIGIOUS LIBERTY

Ms. WINDHAM. Mr. Chairman and distinguished Members of the
Committee——

Mr. SMITH. Let me make sure your mike is on.

Ms. WINDHAM. Mr. Chairman and distinguished——

Mr. SmITH. It is still not working.

Ms. WINDHAM. Mr. Chairman and distinguished Members of the
Committee, thank you for the invitation and the opportunity to be
with you today to offer testimony on the Obama administration’s
abuse of power in violating Americans’ religious freedom.

I am here today representing the Becket Fund for Religious Lib-
erty, where I serve as senior counsel. At the Becket Fund we pro-
tect religious freedom for all religious traditions, including Bud-
dhists, Christians, Hindus, Muslims, Jews and others.

I will summarize my remarks and ask that my full written testi-
mony be entered into the record.

Nearly a year ago, on October 5, I sat with my colleagues before
the United States Supreme Court. We were there to argue that
churches and synagogues have a constitutional right to choose their
clergy according to religious principles and not government regula-
tions. I was not alone in being shocked when the Obama adminis-
tration’s lawyers stood up to oppose us and argued that churches
are no different than bowling clubs; that our First Amendment
guarantee of religious freedom does not protect religious organiza-
tions. We said that this would be a clear breach of the First
Amendment and a power grab by the executive branch. The Su-
preme Court agreed. As you know, the justices ruled in our favor
unanimously. In a 9-0 decision in Hosanna-Tabor v. EEOC the Su-
preme Court rejected the Administration’s arguments and called
them extreme. But I am saddened to report that this Administra-
tion’s overreach and its attempt to redefine the limits of our reli-
gious liberty did not end or begin with Hosanna-Tabor.

Unfortunately, this Administration has kept us very busy. At the
Becket Fund we call them as we see them and that means we are
on the same side as the Department of Justice when they get it
right and we oppose them when they get it wrong, and today they
are getting it wrong. The ability of millions of Americans to prac-
tice their faith is now at risk. If the government can trample First
Amendment freedoms then none of our fundamental rights are se-
cure.

Last summer the Administration, acting pursuant to the Afford-
able Care Act, issued a regulation requiring all employer health
plans to provide contraceptives, sterilization and abortion causing
drugs. Much has already been said before this Committee about
that mandate and the constitutional problems with it. Because the
mandate violates both the Religious Freedom Restoration Act,
RFRA, and the Constitution the Becket Fund filed the first lawsuit
in the Nation challenging the mandate on behalf of Belmont Abbey
College in North Carolina. Since then at least 22 additional law-
suits have been filed. And the Becket Fund has filed five more
legal challenges on behalf of Colorado Christian University, Eter-
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nal Word Television Network, Ave Maria University, Wheaton Col-
lege, and just this morning Hobby Lobby, a family owned retail
chain that faces nearly half a billion dollars in fines for following
its faith. These religious individuals and organizations must now
choose between following their faith and paying a government fine.
That is a choice no American should have to make.

Not only has the Administration restricted religious freedom, it
used questionable tactics both to create the mandate and then to
insulate it from judicial review. The Administration issued the
mandate without first publishing a proposed regulation or accept-
ing public comment as Congress requires of it under the Adminis-
trative Procedures Act. When the Administration finally did take
public comments on the mandate it refused to budge.

What the Administration did do in response was to attempt to
delay any judicial scrutiny of its actions until after November 2012.
First, the Administration created a 1-year safe harbor for some
nonprofit religious organizations. Then it proposed an alleged com-
promise, an inadequate compromise, and used that proposal to try
and keep the mandate out of court. The government has treated
both its proposed new rule and its safe harbor guidelines as a mov-
ing target altering and manipulating them as needed to avoid judi-
cial scrutiny of the mandate. Six months after the announcement
the government refuses to publish a proposed rule or say when it
might do so. The government has also changed the safe harbor
three times in 7 months in order to avoid defending lawsuits
against it.

This Administration has paid lip service to the importance of re-
ligious freedom while at the same time launching an unprece-
dented governmental encroachment on a fundamental right. When
it comes to the First Amendment the Administration should not be
saying one thing and then doing another. Protecting religious free-
dom, as we well know at the Becket Fund, often means defending
people who disagree with you. If these abuses are permitted to con-
tinue they will set a terrible precedent for even more serious re-
strictions on liberty. Every American should be concerned regard-
less of their political or religious beliefs.

Mr. SMITH. Thank you, Ms. Windham.

[The prepared statement of Ms. Windham follows:]

Prepared Statement of Lori Windham, Senior Counsel,
The Becket Fund for Religious Liberty

Mr. Chairman and distinguished Members of the Committee, allow me to thank
you for the invitation and opportunity to be with you today to offer testimony on
Ehe Obama Administration’s abuse of power in violating Americans’ religious free-

om.

I am here today representing The Becket Fund for Religious Liberty, where I
serve as Senior Counsel. At the Becket Fund, we protect religious freedom for all
religious traditions, including Buddhists, Christians, Hindus, Jews, Muslims, Sikhs,
and others. I will summarize my remarks and ask that my full written testimony
be entered into the record.

I. INTRODUCTION

Nearly a year ago, on October 5th, I sat with my colleagues before the United
States Supreme Court as we argued that churches and synagogues have a constitu-
tional right to choose their clergy according to religious principles, without govern-
ment interference. I was not alone in my shock when the Obama Administration’s
lawyers opposed our position by arguing that churches are no different than bowling
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clubs, and that our First Amendment guarantee of religious freedom does not pro-
tect religious organizations. In fact, the position taken by the Administration was
so extreme that several Justices criticized the argument from the bench, calling it
“extraordinary” and “amazing.” The government stood before the Supreme Court
and argued that it could control the hiring decisions of religious institutions. We
said that this would be a clear breach of the First Amendment, and a power grab
by the Executive Branch.

The Supreme Court agreed. As you know, the Justices ruled in our favor unani-
mously. In a 9-0 decision, the Supreme Court rejected the Administration’s argu-
ments and its attempt to regulate how religious organizations choose their leaders,
calling its position “extreme.” But I am saddened to report that the overreach of this
Administration in redefining the limits of religious liberty in this country did not
end—or even begin—there.

The Becket Fund for Religious Liberty is a non-profit organization which, for the
past eighteen years, has worked to defend the religious liberty rights of people of
all faiths. Our work crosses political and religious lines and focuses on the constitu-
tional and legal guarantees enshrined in our founding, guarantees that enable every
American to live with the dignity they deserve. We call them as we see them, and
sometimes that means we side with the government and sometimes we don’t. We've
been on the same side as the Department of Justice where they get it right and op-
pose them when they get it wrong.

Unfortunately, this Administration has kept us very busy. And “unfortunately” is
actually not strong enough a word, because the ability of millions of Americans to
live according to the dictates of their consciences is now at risk. If the government
can trample First Amendment freedoms, then none of our fundamental rights are
secure.

I would like to share a few of the cases where the Becket Fund has been fighting
back against overreach by the Administration.

II. THE ADMINISTRATION’S ATTEMPT TO TRAMPLE RELIGIOUS FREEDOM
IN HOSANNA-TABOR V. EEOC

In the recent U.S. Supreme Court case, Hosanna-Tabor Evangelical Lutheran
Church and School v. EEOC, which I referred to at the beginning of my testimony,
the Becket Fund sought to protect the Lutheran church’s ability to hire and fire reli-
gion teachers according to the teachers’ ability to represent the Church’s religious
message. The doctrine at issue—the “ministerial exception” doctrine—is one that
has long existed in our religious freedom jurisprudence. It springs from the well-
settled understanding that our Constitution protects religious groups from govern-
ment interference, including and perhaps especially when it comes to matters of in-
ternal governance and religious autonomy. Another way to put it is this: If the sepa-
ration of church and state means anything, it means that government officials
shouldn’t be in the business of picking priests and rabbis.

Yet the Obama Administration in Hosanna-Tabor veered far off the path of estab-
lished precedent. It argued that the First Amendment provides no special protection
to religious organizations in the selection of their own clergy. This position was so
drastic that Supreme Court Justices called it “untenable,” “remarkable,” and “ex-
tremg.” All nine Justices agreed that the Administration’s position had to be re-
jecte

The Becket Fund won a unanimous victory in Hosanna-Tabor and sent a strong
message to the Administration that it could not tell a church whom it should choose
to teach its beliefs.

But apparently the Administration did not get the message.

III. THE ADMINISTRATION’S ATTEMPT TO TRAMPLE RELIGIOUS FREEDOM UNDER
THE HHS CONTRACEPTION MANDATE

Last summer, the Administration, acting pursuant to the Affordable Care Act,
issued a regulation requiring all employer health plans to provide contraceptives
and abortion-causing drugs. That regulation, “the Mandate,” applies to most reli-
gious organizations that are opposed to contraception or abortion, and to many busi-
ness owners who want to ensure their practices are consistent with their faith. The
Administration’s actions were met with public uproar, with religious groups opposed
to contraception or abortion decrying the violation of their religious freedom.

A. The Mandate’s Lack of Protection for Religious Freedom

Although the Mandate is riddled with exceptions—exceptions for certain religious
organizations, exceptions made for convenience or expediency—the Administration
has stubbornly refused to create an exception that would protect thousands of reli-
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gious organizations and individuals who cannot follow both the Mandate and their
faith.

The Mandate has a very narrow religious exception. The Mandate exempts certain
religious employers, but it defines “religious employers” so narrowly that millions
of employers who are inspired by and implement their faith through their work
have been left unprotected. Indeed, the exception is so narrow that even Mother
Theresa would not have qualified as a “religious employer.” For example, the excep-
tion requires that an employer primarily employ and serve people of their own faith.
This has effectively penalized those who express their faith by serving the commu-
nity at large. The same religious organizations that help the government in fulfilling
the essential needs of all Americans are now being forced by the Administration to
choose between following their faith or facing hefty fines for non-compliance with
the government’s Mandate.

The Mandate also applies with full force to businesses that are religiously-ori-
ented or owned and operated by religious individuals. The government has effec-
tively said that you forfeit your free exercise rights when you open a business. But
in the only decision on the merits of the Mandate to date, a Colorado federal district
judge disagreed. The government argued that businesses, even small family busi-
nesses, have no constitutional or statutory protections for religious freedom. The
judge rejected this argument and issued an injunction against the Mandate.

The assault on religious liberty the Mandate represents is unprecedented. Until
now, federal policy has generally protected the conscience rights of religious institu-
tions and individuals in the health care sector. Moreover, Democratic congressman
Bart Stupak, when offering the critical vote that enabled the health care bill to be-
come law, reaffirmed his belief in the President’s assurances that the conscience
rights of Americans would be secure. As it happened, he was completely mistaken.

The government Mandate is also far broader than any state contraception man-
date to date. At least 22 states have no contraception mandate at all. Of the 28
states that have some mandate, none require contraception coverage in self-insured
and ERISA plans, and the vast majority exempt plans for other reasons as well. The
Mandate ends those exemptions and forces organizations that were exempt from
state mandates to comply with the federal Mandate.

Because the Mandate violates both the Religious Freedom Restoration Act (RFRA)
and the Constitution, the Becket Fund filed the first lawsuit in the nation chal-
lenging the Mandate, on behalf of Belmont Abbey College in North Carolina. Since
then, the Becket Fund has filed four more lawsuits on behalf of Colorado Christian
University, Eternal Word Television Network, Ave Maria University, and Wheaton
College. At least twenty-three additional lawsuits, brought by a wide variety of reli-
gious organizations, are currently pending in federal courts across the country.

B. The Government’s Attempts to Circumvent Both the Administrative Procedure Act
and Judicial Scrutiny

Not only has the Administration restricted religious freedom, it has used ques-
tionable tactics to create the Mandate and insulate it from judicial review. The Ad-
ministration issued the Mandate without first publishing a proposed regulation or
accepting public comment, as is required by Congress under the Administrative Pro-
cedure Act. The Administration claimed the ability to subvert and radically accel-
erate the normal APA procedures because of the great importance of the regulation.
It accepted comments on the rule only after it was put into place, and it has refused
to rescind the rule or expand the narrow religious employer exemption as a result
of those comments.

Predictably, this example of executive overreach caused a great public outcry.
Rather than revise or rescind the Mandate, the Administration has responded to the
complaints of hundreds of thousands of objectors with a series of inadequate meas-
ures. First, the Administration announced that while it would not expand the reli-
gious employer exemption, it would give certain non-profit religious groups an extra
year to comply with the Mandate. This so-called “safe harbor” meant that such reli-
gious groups would have one more year to decide whether to comply with the Man-
date and violate their faith, drop health care insurance coverage for their employees
altogether and incur a hefty fine, or try to offer non-compliant insurance and incur
even larger fines.

Second, when this did not end the public protest against the Mandate, the Presi-
dent announced a supposed compromise. He promised that in a rule yet to be devel-
oped, insurance companies—not the religious employers themselves—would be
forced to pay for the abortion-inducing drugs, sterilization, and contraception. In
March, the Administration issued an Advance Notice of Proposed Rulemaking
(ANPRM), in which it suggested “potential means of accommodating” religious orga-
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nizations subject to the Mandate. However, the administration’s proposed “accom-
modation” fails in many important respects.

The first problem is that it leaves out many entities that should be protected. It
is limited to non-exempt, “non-profit religious organizations.” Although the Adminis-
tration does not say how it intends to define “religious organizations,” it suggests
that the definition should be limited to churches or tax-exempt organizations that
are “controlled by or associated with a church or a convention or association of
churches.” Under the definition (and other alternative definitions), a small business
owner will not be covered by the accommodation because she is a not a non-profit.
Similarly, a non-profit, non-religious organization dedicated to caring for women in
crisis pregnancies will not be covered by the proposed accommodation, nor will fra-
ternal organizations, religious colleges, or parachurch ministries, which are not
“controlled by or associated with a church or a convention or association of church-
es,” be covered.

An even deeper problem with the proposed “accommodation” is that it does not
actually relieve the burden on many of the religious organizations that qualify for
the accommodation. Under the proposals outlined in the ANPRM, religious organi-
zations will still be obligated to assist in providing these drugs and services by pro-
viding their insurers with the information and authorizations necessary to provide
these drugs. The ANPRM does not offer any adequate solution for self-insured orga-
nizations, who must otherwise pay for these drugs out-of-pocket. The proposals in
the ANPRM for dealing with self-insured organizations range from impractical to
illegal, and have been criticized by an industry group, the Self-Insurance Institute
of America, on this basis.

Worse yet, the government has treated both the ANPRM and its safe harbor
guidelines as a moving target, altering and manipulating them as needed to avoid
judicial scrutiny of the Mandate. Although the government has offered suggestions
for a new regulation in the ANPRM, it has not yet published a proposed rule, and
has repeatedly used the tentative nature of the ANPRM to avoid judicial review of
the rule already in place. The government has argued, in some cases successfully,
that courts should not review the existing Mandate because the forthcoming rule
might change its impact on those challenging the Mandate. But nearly six months
after the ANPRM, the government still refuses to state what that new rule is going
to look like.

The government’s manipulation of the safe harbor guidelines has become even
more transparent over time. First, the government has promised not to enforce the
Mandate for a year, but it has refused to exempt religious organizations from pri-
vate enforcement. That means that religious organizations may face lawsuits in the
coming year from private individuals who object to their policies. Second, the gov-
ernment’s safe harbor guidance document indicates that employers who object to
some, but not all, forms of contraception are not eligible. But the Administration
has since stated in court papers that those organizations are eligible for the safe
harbor. Third, just last month, the government quietly revised the safe harbor to
cover some additional organizations. It did this because it faced a lawsuit from
Wheaton College, which was not eligible under the original safe harbor. Time and
again, the government has changed the rules in order to insulate the Mandate from
judicial review. But there is one rule they won’t change: forcing religious organiza-
tions to pay for drugs contrary to their religious beliefs.

C. The Mandate’s Threat to Religious Liberty

Congress has made it clear that federal laws, including the Affordable Care Act,
should not compromise religious freedom. But the Administration has trampled
upon that guarantee time and time again. The Administration has ignored the in-
tentions of Congress and restricted the rights of religious individuals and organiza-
tions. In doing so, it has violated the Constitution, ignored the Congressional com-
mand of RFRA, and endangered the rights of millions of Americans seeking to work,
worship, and serve others.

IV. CONCLUSION

The Administration has paid lip service to the importance of religious freedom,
while at the same time launching an unprecedented government encroachment on
the fundamental right of religious freedom. When it comes to the First Amendment,
the Administration should not be saying one thing and doing another. Protecting re-
ligious freedom often means defending the rights of people with whom you disagree.
If these abuses are permitted to continue, they will create grave injustice and set
a terrible precedent for even more serious restrictions on liberty in the future. Every
American should be concerned, regardless of political or religious beliefs.
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Mr. SMITH. Mr. Gerhardt.

TESTIMONY OF MICHAEL J. GERHARDT, PROFESSOR OF CON-
STITUTIONAL LAW AND DIRECTOR, CENTER ON LAW AND
GOVERNMENT, UNIVERSITY OF NORTH CAROLINA

Mr. GERHARDT. Thank you, Mr. Chairman and Ranking Member
Conyers and Members of the House Judiciary Committee. It is al-
ways an enormous privilege and honor for me to have the oppor-
tunity to meet with you and to speak with you and I greatly appre-
ciate the invitation. I should tell you as a constitutional law pro-
fessor nothing has greater meaning for me than the opportunity to
be able to be of service to this Committee and to government in
general.

You have my written statement and I won’t rehash it here. In-
stead I would just like to try to make two observations, and I
would be happy to take any questions you have later.

The first observation I make again is as a constitutional law pro-
fessor, and I simply want to state that I take great heart in a ro-
bust system of checks and balances. I have for many years believed
in the system of checks and balances and I heartily uphold and
support Congress and this Committee’s strong assertion of its pre-
rogatives. I believe that this Committee has the ability and the
power to exercise oversight and to strongly push the President to
defend the constitutional basis for his actions.

At the same time I believe that the President has the ability to
strongly defend his actions and to strongly support his actions and
to strongly push back against any inquiry into either the motiva-
tions or support for his actions. That is what makes for a system
of checks and balances. It is the give and it is the take, it is the
back and it is the forth. And in this system of checks and balances
I might point out there are many different facets. One of them is
today’s hearing. Another one is fast approaching, and that is the
presidential election. And I should just point out that on every sin-
gle one of these matters that are being discussed today the Presi-
dent stands politically accountable before the American people in
just a matter of weeks. That check is not insignificant and I think
it should be something that we all might want to take into account
in the course of determining the next issue I want to mention, and
that is how do we determine whether or not there is an abuse of
power.

I don’t take that lightly. I am sure none of us do. The question
of whether or not a President or his Administration abuses power
is about as serious a question as can ever be asked, not just in con-
stitutional law but in law generally. I don’t think you can answer
that question by asking whether or not you agree with what the
President did. There just simply are too many things that a Presi-
dent does, countless numbers of things that a President does, to
allow agreement or disagreement with a particular decision as the
basis for determining whether or not there is abuse of power.

Also, I think you must ask a different question. Imagine for ex-
ample if this were a President from your party what would you
say. What would be the test if, for example, you were Republican
and this were a Republican President? Would you still think there
were abuses of power? Or reverse the sides. Exchange them. See
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where you come out. If you come out the same place that means
something. If you don’t come out the same place that also has
meaning.

I think there is other sets of questions we should ask as well. For
example, I think we should ask has the President and his Adminis-
tration acted in good faith. Has he and his Administration been
transparent and open and deliberative in the process of making de-
cisions about recess appointments, executive privilege and every
other matter that we will discuss today. Other questions we could
ask include what are the bases for the President’s judgments? Do
they have a basis in past practices, do they have a basis in judicial
precedent, do they have a basis in a balancing of the different con-
sequences involved in the decision? These are all questions I think
that are perfectly reasonable to ask, and these are the kinds of
questions I think we should be asking in determining whether or
not there has been any kind of abuse of power.

For myself I think it is pretty obvious that there has been no
abuse of power. I believe in answering those questions that you can
find that the President has been both transparent, open and delib-
erative and reasonable. Of course we could disagree, but that again
is not the matter. For me the issue is whether or not I can have
confidence in the process by which he has made those decisions and
by which the Administration has made its decisions in all the areas
we are talking about, and my answer today to that is yes.

Thank you.

Mr. SMITH. Thank you, Mr. Gerhardt.

[The prepared statement of Mr. Gerhardt follows:]

Prepared Statement of Michael J. Gerhardt, Samuel Ashe Distinguished
Professor of Law and Director of UNC Center on Law and Government,
UNC—Chapel Hill

I am honored by the invitation to participate in the House Judiciary Committee’s
hearing, “The Obama Administration’s Abuse of Power.” It is always a great privi-
lege to appear before this Committee, and I appreciate the opportunity to share my
perspective on the important subject of your hearing. There is nothing more mean-
ingful to a constitutional law professor than the opportunity to be of service to this
institution on significant questions about the meaning and scope of the Constitution.

I cannot imagine a topic of greater concern to the Congress, this nation, and its
citizens than the possibility (or fact) of a president’s or his administration’s abuse
of power. As you know, this is not a new subject for me. For more than 20 years,
I have studied the impeachment process and presidential misconduct. I take the
possible occurrence of official misconduct quite seriously, and I have thought long
and hard—and written one book and numerous articles—on the constitutional
issues arising from the misconduct of high-ranking officials, including the President.

Although I have had the privilege of advising members of Congress on various
issues relating to official misconduct in the past, I of course speak today only for
myself and not for anyone else or my home institution, the University of North
Carolina, where I have the privilege of teaching constitutional law and professional
responsibility.

Given that I did not receive your invitation until Tuesday morning and my uncer-
tainty over the particular matters you will be reviewing at this hearing, I thought
the best way I could help you is to share with the Committee the two, fundamental
principles that guide my thinking about the possibility of this President’s or this ad-
ministration’s possible abuses of power. I know we agree about these principles, but
I thought it might still be useful to make them explicit beforehand.

The first guiding principle is recognizing and abiding by the all-important distinc-
tion between politics and the Constitution. I say “all-important” because it is so easy
to forget and confuse political with constitutional choices. Yet, they are distinct,
even though they frequently overlap. For years, many scholars rightfully criticized
the Supreme Court for sometimes confusing political decisions with constitutional
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law; they argued, persuasively I thought, that the Court should not strike down a
political decision with which it disagreed but only those things that violated the
Constitution. A similar principle applies to presidents, or, for that matter, members
of this august institution: The fact that we disapprove of something does not make
it unconstitutional. Not every action with which we might disagree, or with which
we might disapprove, is unconstitutional. Most of what a president does involves po-
litical choices; it involves making choices about policy. I do not come before you to
discuss politics or policy, and I have nothing to say about the President’s political
choices, nor any of yours, except to say that the Constitution allows for national po-
litical leaders to make a wide range of political, even partisan, decisions.

As we consider the possible abuses of power that the President, or people under
his direction, may have made, we cannot ignore the timing of today’s hearing.
Charging any president or administration with abuse of power is serious business,
and the timing of today’s hearing, with a presidential election just weeks away, may
lead many people to wonder why now. Some people may even believe that there are
political incentives, or motivations, for conducting such an inquiry at a time like
this. My reverence for this institution precludes me from agreeing with this criti-
cism. But, at the same time, my reverence for this institution leads me to suggest,
with all due respect, that you take the time to explain your timing, you maintain
your focus on the Constitution, and you do what you can to ensure the hearings do
not deviate from a legitimate constitutional inquiry into political theater.

Once we focus on the Constitution, at least one thing should become glaringly
clear: Presidents, like members of Congress, make constitutional choices all the
time, and many people within their administrations are of course charged with im-
plementing or assisting them in making those choices. The fact that a president’s
constitutional choices have political ramifications does not make them political or
purely partisan acts. Nor should those ramifications be confused with the argu-
ments that support, or oppose, the constitutional judgments in question. Moreover,
the fact that a president makes a constitutional choice different than the one that
you or I would have preferred does not make it unconstitutional. An important con-
sideration for me is not whether I agree with a president’s constitutional choices but
rather whether I think they have been made in good faith. To assess whether they
have been made in good faith, we can examine the President’s transparency and
candor in making constitutional judgments. I believe that this President, like most
presidents, has made his constitutional reasoning quite openly and deliberately, and
on that basis, at least, I cannot take issue with how he has handled his constitu-
tional responsibilities.

If you disagree that a demonstration of good faith in making constitutional judg-
ments is not enough, inconsequential, or perhaps irrelevant, I can suggest another,
possibly more effective test: Consider whether you would think what the President
did was unconstitutional if he were a member of your party. Thus, I think we can
all agree that Richard Nixon’s ordering the IRS and FBI to investigate his political
enemies was an abuse of power. It was not an abuse of power because he was a
Republican. It does not matter whether he was a Republican. It should not matter
that President Obama is a Democrat or running for reelection. What should matter,
in my judgment, is whether Democrats or Republicans on the Committee would
make the same charges, or raise the same defenses, regardless of the President’s
party.

You may use this same test for any of the officials whose legal or constitutional
judgments you may question. I know many members of this Committee may not,
for instance, agree with the President’s, the Attorney General’s, and the Office of
Legal Counsel’s judgment that executive privilege may be extended to cover docu-
ments that were produced in internal deliberations within the executive branch.
Would you reach the same conclusion and hold the same kind of hearing if the
President, the Attorney General, and the Office of Legal Counsel had different polit-
ical affiliations? The judgment about whether executive privilege applies is, at bot-
tom, a constitutional choice, albeit one that obviously has political ramifications. I
think there is credible support for the President’s and administration’s judgment on
executive privilege, including historical and judicial precedents, and this credible
support would exist, regardless of the President’s party or the political affiliation of
the people who lead his Justice Department.

The second principle I follow is affirming the Constitution’s establishment of a ro-
bust system of checks and balances. I believe that the Constitution vests Congress
with substantial responsibilities, including oversight. In virtually all of my publica-
tions and prior testimony before Congress, I have expressed this belief, indeed, this
conviction. You certainly have the power and opportunity to second-guess the Presi-
dent’s constitutional choices, and of course you may subject him or other department
heads to rigorous oversight. You may urge close scrutiny of the constitutional and
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legal judgments of these officials and question them. At the same time, the Presi-
dent undoubtedly has the authority by virtue of the Constitution, and I believe the
prerogative, to push back, to defend himself, to explain his constitutional reasoning
and of course to stand his ground. For example, many of you may argue that Con-
gress and Congress alone has the authority to determine when a recess occurs, in-
cluding how long it may last. At the same time, the President may argue that he
is not bound by this judgment, just as President Andrew Jackson argued that he
was not bound by the Supreme Court’s decision in McCulloch v. Maryland because
he was entitled, by virtue of his oath, his election, and his stature within the con-
stitutional scheme, to make his own, unilateral judgments about the Constitution’s
meaning and scope. President Obama is entitled, in my opinion, like Jackson, Lin-
coln, and every other president, to make independent constitutional judgments, just
as each of you is entitled to push him hard to defend or explain those judgments.

As a constitutional law professor, I appreciate the robust system of checks and
balances the founders gave us in the Constitution. Today’s hearing is plainly an ex-
ercise in checks and balances in practice. Of course, this system does not always
require, or entail, conflict, but conflict is inevitably a dynamic within it. Another,
critical feature of this system is the accountability of the officials who serve in our
government: High-ranking e