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RACIAL DISPARITIES IN THE CRIMINAL
JUSTICE SYSTEM

THURSDAY, OCTOBER 29, 2009

HoOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON CRIME, TERRORISM,
AND HOMELAND SECURITY
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 9:42 a.m., in room
2141, Rayburn House Office Building, the Honorable Robert C.
“Bobby” Scott (Chairman of the Subcommittee) presiding.

Present: Representatives Scott, Conyers, Cohen, Quigley,
Gohmert, Goodlatte, and Lungren.

Staff present: (Majority) Bobby Vassar, Subcommittee Chief
Counsel; Jesselyn McCurdy, Counsel; Joe Graupensperger, Coun-
sel; Veronica Eligan, Professional Staff Member; and Robert Woldt,
Minority FBI Detailee.

Mr. ScorT. Good morning. I want to welcome you to today’s
Crime Subcommittee hearing on “Racial Disparities in the Crimi-
nal Justice System.”

Racial disparities exist when the percentage of a racial or ethnic
group involved in the system is significantly greater than the rep-
resentation in the general population. In the United States, Blacks,
Hispanics, and Native Americans are significantly overrepresented
at every stage of the criminal justice system, as compared to
whites.

There are many reasons why racial disparities exist. Disparities
are often created when police focus more attention on African-
American and Hispanic communities, which result in more people
from these neighborhoods being arrested and processed through the
system.

Also, so-called tough-on-crime policies that direct more of law en-
forcement attention to certain crimes, as opposed to others, and de-
cisions by prosecutors who have broad discretion can contribute to
racial disparities. Even more troubling is when racial disparities
are the result of conscious racial bias.

Crack cocaine arrests and prosecutions are an example of how di-
recting Federal attention to prosecuting a particular drug as op-
posed to other drug cases being left to the states can result in ra-
cial disparities. About 80 percent of those prosecuted in Federal
court for crack cocaine offenses are Black, and some of those are
for possession-only cases. Whites and Hispanics are more likely to
be prosecuted for powder cocaine offenses.
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Crack cocaine is pharmacologically identical to powder cocaine,
but because it is marketed in smaller doses and cheaper forms, the
drug is more prevalent in low-income neighborhoods, particularly
communities of color. Powder cocaine is usually distributed in high-
er volumes compared to crack cocaine. It is more often sold and
used in wealthier neighborhoods.

Now, if the objective of law enforcement is to reduce illegal drug
use, the approach of concentrating enforcement efforts on the mi-
nority communities is not likely to be very effective. According to
annual drug use data, there is no indication that Blacks are more
prone to use cocaine than whites, nor that the prevalence in one
community as opposed to the other, whether the form is crack or
powder. Yet, for crack cocaine, almost all of the enforcement effort
is concentrated in predominantly Black neighborhoods.

Now, one reason for this is that sentences for crack cocaine are
much longer than those for the same amount of power. Possession
or distribution of five grams of crack cocaine result in a mandatory
minimum sentence of 5 years, whereas it takes 500 grams of pow-
der cocaine to get the same 5-year mandatory minimum sentence.

Now, disparities often exist at every stage of the criminal justice
system. Over-representation of people of color at each stage of the
system is impacted by decisions and outcomes at various stages.
Unfortunately, disparities tend to grow, rather than narrow, as de-
fendants move through the system.

For example, if people of color are routinely denied bail before
trial as compared to whites being routinely granted bail, Blacks
will also be at an advantage at trial and during sentence, because
they are not able to assist with their defense, for example, locating
witnesses, nor will they have access to community or treatment re-
sources.

Disparities are also made worse by tough-on-crime policies which
tie the hands of judges to address the reason for the disparity at
various points in the criminal justice system. Mandatory minimum
sentencing, or truth in sentencing, where no credits for good behav-
ior and other restrictions during discretion further exacerbate dis-
parity treatment.

And we see this impact in the prison population. We now have
on an annual basis—or, excuse me, on a daily basis, approximately
2.3 million people locked up in our Nation’s prisons and jails, a 500
percent increase over the last 30 years. The United States is now
the world’s leading incarcerator by far, with an incarceration rate
of about 700 per 100,000. And the chart shows the disparity.

You see the green bars, incarceration rates all over the world.
The only bar rivaling the blue bar, which is the United States, is
Russia, at about 600 and some per 100,000. The United States,
number one in the world, at about 700 and some per 100,000. The
first purple bar is African-American incarceration rate, about 2,200
per 100,000. The larger purple bar, African-American incarceration
rate, top 10 states approaching 4,000 per 100,000, but 50 to 200
per 100,000 in most countries, up to 4,000 in the African-American
community.

Now, when we look at the impact of this, we find that it is also
not free. The Pew Research Forum estimated that any incarcer-
ation rate over 500 per 100,000 was actually counterproductive.
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And when you look at the cost of that, you will find that the—we
have a little chart showing the cost of—what happens if you could
reduce the incarceration rate from 2,200 to 500, the maximum at
which you get any value for incarceration, and just go through the
arithmetic, you will find that cost in a community of 100,000 for
providing that counterproductive incarceration, if divided by the
number of children, would be about $1,600 per child, per year, or
targeted to the one-third of the children that actually need the help
to about $5,000 per child, per year, since on counterproductive in-
carceration.

And in the next chart, in the top 10 states, where the incarcer-
ation rate is 4,000 per 100,000, if you reduce that by 3,500 to 500
per 100,000, and go through the arithmetic per child, targeted to
the one-third of the children most at risk, you will find that—one
more—you will find that you are wasting approximately $10,000
per child, per year, in counterproductive incarceration because the
rate is so high.

Now, when you look at the racial impact of incarceration, we find
that African-Americans make up about 13 percent of the general
population, but 40 percent of the prison population, and that is a
disparity that we are actually talking about.

And the tragedy of spending all this money is that we could use
that money for a more productive purpose, to keep people out of
trouble. The Children’s Defense Fund calls this system we have got
now the cradle-to-prison pipeline and that one of every three Black
boys born today, if we don’t change things, can be expected to serve
time in prison, and we could use this money to dismantle the cra-
dle-to-prison pipeline and create a cradle-to-college or cradle-to-the-
workforce pipeline.

There is legislation pending that I introduced, the Youth PROM-
ISE Act, which would help dismantle the cradle-to-prison pipeline,
and hopefully it will be considered later today.

We have several expert witnesses who will testify today during
today’s hearing about the growing racial disparities in the criminal
justice system and ways that these disparities can be addressed.

So at this time, I would like to recognize the Ranking Member
of the Subcommittee, the distinguished gentleman from Texas’
First Congressional District, Judge Gohmert.

Mr. GOHMERT. Thank you, Chairman Scott—prevention pro-
grams do play an important role in deterring our youth from com-
mitting crimes and joining gangs.

Unfortunately, H.R. 1064, the “Youth PROMISE Act,” goes far
beyond simply authorizing Federal assistance for community pre-
vention programs. The bill proposes to—I am sorry. Sorry. Got the
wrong statement.

Mr. ScorT. Now, you weren’t going to speak against the Youth
PROMISE, were you?

Mr. GOHMERT. I hate to. I hate to mess up a good surprise, but
thank you, Chairman.

Anyway—this part of the hearing focuses on H.R. 1412, the “Jus-
tice Integrity Act of 2009,” and March 2009 report issued by the
National Council on Crime Delinquency, both of which address ra-
cial and ethnic disparities in the criminal justice system.
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At the outset, it is an important issue. It is a cause for great con-
cern when groups from any race or ethnic group are greatly over-
represented as a percentage of arrests, convictions, or some other
objective measure within the criminal justice system.

Congress should carefully examine any disparity at the Federal
level and attempt to root out any problems without relying on any
preconceived ideas about why disparities exist or how properly to
address them. Statistics and percentage may tell us that there is
a problem, but without proper, unbiased analysis, that problem
may never be resolved.

Additionally, we here in Congress should not be getting into the
business of directing any state’s criminal justice system based on
what we think is the right thing for these states to do within the
state. It would not be possible or advisable for Congress to ade-
quately learn about all the disparities that exist in every state and
formulate a one-size-fits-all approach from Washington that has
been tried and failed.

The states must work toward achieving fairness in their respec-
tive systems, and the Department of Justice can prosecute egre-
gious abuses when necessary. Instances of true bias or prejudice in
investigating or prosecuting criminal matters should be handled
within the existing framework for civil rights violations.

I appreciate the work of the witnesses that we are going to hear
today and their respective organizations that do attempt to call
these important issues to our attention. And we here in Congress
understand that the missions don’t necessarily need or desire to
make the distinction between the Federal system and the various
state systems.

I know the Sentencing Project did a study earlier this year enti-
tled “The Changing Racial Dynamics of the War on Drugs,” noting
that from 1999 to 2005, the number of whites incarcerated at the
state level for drug offenses went up approximately 42 percent, and
the number of African-Americans went down approximately 21 per-
cent.

That said, there still remains a significant over-representation of
African-American inmates incarcerated for drug offenses at the
state level. There are obviously a number of theories attempting to
explain this phenomenon: increased enforcement of methamphet-
amine laws, the high numbers of African-Americans already incar-
cerated for drug offenses, and a host of others. What I have not
seen is a lot of meaningful, data-driven analysis of those numbers.

Just as each state should look at those numbers and attempt to
analyze what part they play in them, we here in Congress should
make sure that we take a look at disparities within the Federal
criminal justice system and attempt to analyze them to discover
the legitimate and illegitimate explanations for them. In doing so,
Congress should be careful not to attempt to solve any disparities
on the Federal level without a regard to the nature of the problem.

Guideline rules that hamper the discretion of Federal agents and
prosecutors without proper analysis without serve to create addi-
tional problems. We saw what happened in the 1980°’s when the
Congressional Black Caucus came pushing in demanding that
there had to be vast disparities in the difference in sentences for
crack cocaine and powder cocaine, because crack cocaine had be-



5

come an epidemic in the Black community, we were told, and
therefore, if you did not vote for dramatically higher sentences for
crack cocaine than powder cocaine, then it was tantamount to
being racist, because you did not care about the African-American
community.

So Congress dutifully, not wanting to be racist, voted for these
dramatic disparities in sentencing, following the lead of the Con-
gressional Black Caucus back in the 1980’s, and voted this huge
disparity in crack cocaine versus powder cocaine. Now we are told
to rush in and let’s push things through to fix problems again.

As a judge, I saw some disparities in a greater percentage of Af-
rican-American population than the population overall of African-
Americans in our area coming before me as a felony judge. But
there was an even greater number of percentage of individuals who
came before me who came from homes in which there was no fa-
ther than there was any over-representation of any racial group.

The greatest common denominator among the people that I had
to sentence was the breakdown in their home. It seems like, if we
are going to really study this issue, we shouldn’t just look at the
end result. One of our witnesses cites the Bureau of Justice statis-
tics that points out that using rates per 1,000 persons, a non-white
person is twice as likely to be the victim of a crime of violence as
a white person. A non-white person is more than four times as like-
ly to be the victim of a rape or sexual assault as a white person.
A non-white person is more than three times as likely to be the vic-
tim of a robbery as a white person.

We have seen statistics that indicate non-white persons most
often identify non-white defendants as being the perpetrator. Do
we need to study whether there is prejudice among African-Ameri-
cans in identifying African-Americans as the perpetrators of the
crime against them?

We need to look at the full picture, because if we just come in
and look at the end effect, the fact that there are a dispropor-
tionate number of African-Americans going to jail as African-Amer-
icans in the population, we may never get to the root cause.

And T think, if the truth be known and when an adequate study
is done, we will come back to Congress—Congress in the 1960’s,
with the most wonderful of intentions, and that is to help poor, un-
fortunate young women who have babies and the deadbeat father
would not assist at all, so Congress, out of the greatest of inten-
tions, the most wonderful of hope, said, “Let’s help them. Let’s give
them a check for every child they have out of wedlock.”

And 40 years later, we have gotten what we have paid for. I sen-
tenced young women—repeatedly were lured into a rut financially
from which they had no way of getting out and how government
gave them no way of getting out. Only if you will have another
child, we will give you another check, until eventually some of
them would get a job, not report it, hoping that that combined with
their child support from the government would get them out of
their hole, only to find they had committed a Federal crime of wel-
fare fraud and have to come before me or resort to drug selling to
try to get out of that rut that our government lured them into with
no hope of getting out.
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I think there are greater problems here we need to be studying
and not the end result, but get to the heart of the problem, so this
government does not lure people into a rut with no hope. It gives
them incentives to avoid the rut and, if they are in the rut, incen-
tives to get out and reach their God-given potential, which I think
Congress has helped eviscerate.

And I appreciate the time, Mr. Chairman. I do look forward to
the testimony today, and hopefully, we will do the right thing by
the people here in this country.

I yield back.

Mr. Scort. Thank you very much.

Our first witness is Congressman Steve Cohen from—I am sorry.
The gentleman from Michigan, the Chairman of the Committee,
Mr. Conyers?

Mr. CoNYERS. Thank you, Mr. Chairman.

This is a significant hearing. And I just wanted to thank Judge
Gohmert for his concerned observations that grow out of his experi-
ence.

Very important here today, we are going to have a hearing and
a markup on the Youth PROMISE Act. And I think these things
go together with things that are happening right around us. You
see, last night, we were at the White House where the Hate Crimes
Act was signed into law.

I think Chairman Cohen was there, weren’t you? Or that was an-
other event. Okay, you weren’t there.

But Zoe Lofgren was there, and there were others on the Com-
mittee that were there. And the Hate Crimes Act started under
President Bill Clinton. Well, how do you know that? Well, because
I was invited to the White House when Clinton was President,
where he called in the southern governors, because there was a
rash of cross-burnings, mostly throughout the South, not entirely,
and he said, “This has got to end. We have been treating these as
arson cases, and from now on, we are not. We are going to treat
them as a hate crime. It is more than just burning something
down. This is an act of violence motivated to intimidate people.”

And you could have heard a pin drop. And shortly thereafter, I
introduced the Hate Crimes Act. And it is grown over the years
until yesterday at 4:30 p.m., the 44th President of the United
States signed another extension of hate crimes, extending it into
sex and gender and choice violations would now be criminalized,
that is, enhanced penalties would be put onto whatever the basic
crime was, because of hate crimes.

I am sitting in front of a former criminal defense lawyer of many
years. What Steve Cohen has done in his State of Tennessee as a
legislator for a couple decades before he ever came to the Congress
has a great deal to do with what propels him to want a comment
before we start this hearing.

And all T want to do, Chairman Scott and Judge Gohmert, is to
indicate to you that we are dealing with a historical problem. We
had a problem before we got into this disparate sentencing. We
come out of a history that now has international significance, be-
cause of things we are doing and not doing in terms of the violence
and oppression and the economic hardships that we make people
face, the genocides that go on.
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All this is not unconnected. Only a few days ago, the courts in
Texas determined that a young person should be executed even if
there was no direct evidence, that his life should be—this is in the
21st century.

After libraries of examination of social circumstances, crime and
punishment, how to build a just society, we just executed a person,
a young person, who there was no—we are still taking lives of peo-
ple when there is no connection, no evidence that the prosecutor
could produce to determine that he was guilty. We not only sanc-
tioned that he would be found guilty, but he would give up his life
in addition.

And so this whole thing brings us to the Sentencing Project, and
CURE, and the people that have followed the great work of this
Committee.

The only thing I want to be of assistance on with my close friend,
Judge Gohmert, is his thoughts about the Congressional Black
Caucus. Now, I was not only a founding member of the Black Cau-
cus, I was one of the three people that said that there ought to be
a Black Caucus for us to found. And it is true that we had—and
I am trying to get back, Judge Gohmert, associate membership in
the Congressional Black Caucus—so that race and color and pre-
vious dispositions will not be any bar.

But I want to be the first to assure you that the Congressional
Black Caucus has never advocated or supported or endorsed the
disparate sentences that we have been trying to eliminate between
crack, powder and cocaine, never.

Well, how do you know that, Chairman Conyers? Because I was
the first African-American in the history of this country to ever
serve on the Judiciary Committee. And I was once the Chairman
of the Crime Subcommittee. And I follow these matters very close-
ly, even before there was a Congressional Black Caucus. And I just
want——

Mr. GOHMERT. Will the gentleman yield for a question?

Mr. CONYERS. With pleasure.

Mr. GOHMERT. Has the gentleman seen the list of co-sponsors for
the bill that created the disparate sentencing and the list of the
members ultimately who were part of the Black Caucus?

Mr. CoNYERS. Have I seen that list? No.

Mr. GOHMERT. Of the co-sponsors of that list.

Mr. CONYERS. No.

Mr. GOHMERT. Then I would suggest the gentleman might be
surprised, but it is a who’s-who.

Mr. CONYERS. Well, but

Mr. GOHMERT. And Charlie Rangel was recognized by President
Reagan as being a major leader and mover and shaker in helping
that come about, but I appreciate the gentleman yielding.

Mr. CoNYERS. Yes. Well, I will check that out, but it was not a
Congressional Black Caucus position, I can assure you.

Well, that is the thrust of my feelings about the importance of
this hearing and this markup. And I am pleased that you gave me
this time, Chairman Scott.

Mr. ScotT. Thank you. Thank you, Mr. Chairman.

Our first witness is Congressman Steve Cohen. Representative
Cohen will testify about H.R. 1412, the “Justice Integrity Act of




8

2009,” legislation which he introduced to address the racial dispari-
ties in the Federal criminal justice system.

Chairman Cohen chairs the Judiciary Committee’s Subcommittee
on Commercial and Administrative Law and also sits on the Sub-
committee on the Constitution, Civil Rights, and Civil Liberties
Subcommittee. He is also a Member of the Transportation and In-
frastructure Committee.

Congressman Cohen?

TESTIMONY OF THE HONORABLE STEVE COHEN, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF TEN-
NESSEE

Mr. CoHEN. Thank you, Chairman Scott, Ranking Member
Gohmert, and Chairman Conyers, and all the fellow Members of
the Subcommittee.

Thank you for holding this hearing today and providing me to
testify. I appreciate the opportunity to be part of this crucial dis-
cussion on the real and perceived racial disparities that permeate
the criminal justice system. Today, I would like to bring to the Sub-
committee’s attention a bill I have introduced that would further
this discussion.

Studies, reports, and case law from the last several years have
documented racial disparities at many stages of the criminal justice
system. This includes racial profiling of potential suspects, prosecu-
torial discretion over charging and plea bargaining decisions, man-
datory minimum sentences, and countless other policies and deci-
sions that may contribute to the disparities that we may see today.

Even laws that are race-neutral on their face may lead to racially
disparate outcomes. Our cocaine sentencing laws are one obvious
example of this, and I commend Chairman Scott for his leadership
in finally getting this issue properly addressed.

The cannabis laws in this country are also similar. And they af-
fect both African-Americans and Hispanics in a greatly dispropor-
tionate way. And my hometown of Memphis and the city of Vir-
ginia Beach are two cities where you see a great increase in arrests
of African-Americans for cannabis over non-African-Americans.

In addition, racial disparities are often the consequence of uncon-
scious bias on the part of police, prosecutors, and others involved
in the criminal justice system. That makes them no less real. Just
like institutional racism exists in our country, it is racism whether
it is there by tradition or not.

It is important that we understand the extent of these racial dis-
parities, the causes, and, most important, the solutions. We also
need to determine whether our perception of these disparities is
greater than the actual problem.

That is why I introduced H.R. 1412, the “Justice Integrity Act.”
This legislation would establish a pilot program to study the real
and perceived racial and ethnic disparities in Federal law enforce-
ment and the criminal justice system and make recommendations
to address any disparities or perceptions of bias that are found as
a result of this study.

One of our witnesses today on another panel is going to say there
is no deliberate racial discrimination or disparity. I would disagree
with that decision or that thought. But regardless, if it is not delib-
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erate, if it exists, it is still wrong. And if there is perception, it is
wrong, too.

The Justice Integrity Act would establish a 5-year pilot program
to create an advisory group in 10 United States judicial districts
headed by the U.S. attorney for those districts. The advisory groups
would consist of Federal and state prosecutors, public defenders,
private defense counsel, judges, correctional officers, victims’ rights
representatives, civil rights organizations, business reps, and faith-
based organizations, the gamut.

The advisory groups would be responsible for gathering data on
the presence, cause and extent of racial and ethnic disparities at
each stage of the criminal justice system. Each advisory group
would then recommend a plan, specific to each district, to ensure
progress toward racial and ethnic equality.

The U.S. attorney would consider the recommendations of the
group, adopt a plan, and submit a report to the attorney general.
The bill would require the attorney general then to submit a com-
prehensive report to Congress at the end of the pilot program, out-
lining the results of all 10 districts and recommending best prac-
tices.

I would like to emphasize two of the bill’s most important ele-
ments. First, it envisions an inclusive process that brings together
all of the relevant stakeholders, both sides of the bar, all people in-
volved. Second, by establishing advisory groups throughout the
country, it recognizes different communities may face different
problems and require different solutions. Just as Justice Brandeis
talked about the beauty of laboratories of democracy in different
states, you get a representative sample of the Nation.

I am pleased to be joined in this legislation by Chairman Conyers
and nearly 30 other co-sponsors, including several Members of this
Subcommittee and the full Judiciary Committee. Companion legis-
lation has been introduced in the Senate by Senators Cardin and
Specter. I would note the original Senate sponsor was the distin-
guished Vice President, the Honorable Joe Biden.

The bill has also been endorsed by numerous organizations, in-
cluding the American Bar Association, the NAACP, the American
Civil Liberties Union, the Brennan Center for Justice, the Sen-
tencing Project, among others.

Racial disparities have engendered a crisis of public trust in the
integrity of the criminal justice system and fueled community per-
ception of bias. When the system is perceived to be unfair toward
racial minorities, communities can become reluctant to report
crimes or cooperate with law enforcement and prosecutors. This re-
luctance to work with law enforcement can make it more difficult
to catch criminals and protect the very people who distrust the jus-
tice system, thereby perpetuating a mistrust of the system. We
must do what we can to end this cycle of mistrust.

The first step is to understand the full scope of the problem we
are facing. This hearing is critical to that endeavor.

I believe the Justice Integrity Act would expand upon today’s im-
portant hearing. It would also undertake a systematic process to
bring together all of the stakeholders and develop concrete solu-
tions. It would help restore public confidence in the criminal justice
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system and ensure the fair and equitable treatment of all Ameri-
cans.

I understand that the deputy attorney general is currently lead-
ing a task force to examine many of these same issues we are talk-
ing about today, and I applaud Attorney General Holder and the
President for their commitment to criminal justice issues. I think
the Justice Integrity Act is a perfect complement to these efforts,
and I would welcome the input of the Administration and Members
of the Committee as we move forward.

Mr. Chairman, I appreciate your holding this hearing today and
giving me the opportunity to testify. As Mr. Conyers mentioned, I
have 24 years’ experience as a state senator, working on criminal
justice issues on the Judiciary Committee in Tennessee and was a
criminal defense attorney. All you have to do is go to my city in
Memphis, Tennessee, at 201 Poplar, the criminal justice center,
and you can’t help but see that there is racial disparity. Whether
intentional or unintentional, they exist. And the system has perpet-
uated it, and it is just as much a failing in this country’s efforts
to get a more perfect union as any problem we have today.

The health care system is a problem. The criminal justice system
is a sin.

I look forward to the testimony of the witnesses in the next
panel, and I thank you for the opportunity to testify.

[The prepared statement of Mr. Cohen follows:]
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PREPARED STATEMENT OF THE HONORABLE STEVE COHEN,
A REPRESENTATIVE IN CONGRESS FROM THE STATE OF TENNESSEE

Testimony of Representative Steve Cohen
Before the Crime Subcommittee of the House Judiciary Committee
Hearing on Racial Disparities in the Criminal Justice System
October 29, 2009

Chairman Scott, Ranking Member Gohmert, and my fellow members of the
Subcommittee. Thank you for holding this hearing today and for inviting me to testify. 1
appreciate the opportunity to be a part of this crucial discussion on the real and perceived
racial disparities that permeate the criminal justice system. Today, T would like to bring
to the Subcommittee’s attention a bill T have introduced that would further this
discussion.

Studies, reports, and case law from the last several years have documented racial
disparities at many stages of the criminal justice system. This includes racial profiling of
potential suspects, prosecutorial discretion over charging and plea bargaining decisions,
mandatory minimum sentences, and countless other policies and decisions that may
contribute to the disparities we see today.

Even laws that are race-neutral on their face may lead to racially disparate
outcomes. Our cocaine sentencing laws are one obvious example of this, and 1 commend
Chairman Scott for his leadership in finally addressing that issue. In addition, racial
disparities are often the consequence of unconscious bias on the part of police,
prosecutors, and others involved in the criminal justice system. That makes them no less
real. Itis important that we understand the extent of these racial disparities, the causes,
and, most important, the solutions. We also need to determine whether our perception of

these disparities is greater than the actual problem.
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That is why I introduced H.R. 1412, the Justice Integrity Act. This legislation
would establish a pilot program to study the real and perceived racial and ethnic
disparities in federal law enforcement and the criminal justice system, and make
recommendations to address any disparities or perceptions of bias that are found as a
result of the study.

The Justice Integrity Act would establish a five-year pilot program to create an
advisory group in ten United States judicial districts headed by the U.S. Attorney for
those districts. The advisory groups would consist of federal and state prosecutors and
defenders, private defense counsel, judges, correctional officers, victims’ rights
representatives, civil rights organizations, business representatives, and faith-based
organizations.

The advisory groups would be responsible for gathering data on the presence,
cause, and extent of racial and ethnic disparities at each stage of the criminal justice
system. Each advisory group would recommend a plan, specific to each district, to
ensure progress towards racial and ethnic equality. The U.S. Attorney would consider the
advisory group’s recommendations, adopt a plan, and submit a report to the Attorney
General. The bill would require the Attorney General to submit a comprehensive report
to Congress at the end of the pilot program, outlining the results from all ten districts and
recommending best practices.

I want to emphasize two of this bill’s most important elements. First, it envisions
an inclusive process that brings together all of the relevant stakeholders. Second, by
establishing advisory groups throughout the country, it recognizes that different

communities face different problems and require different solutions.
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T am pleased to be joined in this legislation by Chairman Conyers and nearly 30
other cosponsors, including several members of this Subcommittee and the full Judiciary
Committee. Companion legislation has been introduced in the Senate by Senators Cardin
and Specter. 1 would note that the original Senate sponsor was the distinguished Vice
President, Joe Biden. The bill has also been endorsed by numerous organizations,
including the American Bar Association, the NAACP, the ACLU, the Brennan Center for
Justice, the Sentencing Project, and several others.

Racial disparities have engendered a crisis of public trust in the integrity of the
criminal justice system and fueled community perceptions of bias. When the system is
perceived to be unfair towards racial minorities, communities can become reluctant to
report crimes or cooperate with police and prosecutors. This reluctance to work with law
enforcement can make it more difficult to catch criminals and protect the very people
who distrust the justice system, thereby perpetuating a mistrust of the system. We must
do what we can to end this cycle of mistrust.

The first step is to understand the full scope of the problem we are facing. This
hearing is critical to that endeavor. 1 believe the Justice Integrity Act would expand upon
today’s important hearing. 1t would also undertake a systematic process to bring together
all of the stakeholders and develop concrete solutions. Tt would help restore public
confidence in the criminal justice system and ensure the fair and equal treatment of all
Americans.

Mr. Chairman, 1 appreciate your holding this hearing today and giving me the
opportunity to testify. 1look forward to the testimony of the witnesses on the next panel.

Thank you.
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Mr. ScorT. Thank you.

You have any questions? No question. We appreciate your testi-
mony today.

Mr. GOHMERT. Unless he wants us to ask him questions.

Mr. ScorT. We will ask our next panel of witnesses to come. And
as they come forward, I will begin introducing them.

Our next witness will be Barry Krisberg, who is the president of
the National Council on Crime and Delinquency. He has been
president since 1983. He is known nationally for his research and
expertise on juvenile justice and race and justice issues. He is cur-
rently a lecturer in the University of California-Berkeley School of
Law and a visiting scholar at the Center for Race and Justice at
John Jay College.

After he testifies, we will hear from James Reams, president-
elect of the National District Attorneys Association. He was first
elected Rockingham County, New Hampshire, attorney in 1998. He
began his legal career when he was appointed assistant Rocking-
ham County attorney in 1977.

And witnesses following will be Wayne McKenzie, who joined the
Vera Institute for Justice in 2005 as director of the Prosecution and
Racial Justice Project. Prior to joining Vera, he was a prosecutor
in the Kings County district attorney’s office, where he held several
supervisory positions, including deputy bureau chief of the crimes
against children bureau. He is a past president of the National
Black Prosecutors Association.

And our final witness will be Marc Mauer, who is one of the
country’s leading experts on sentencing policy, race, and the crimi-
nal justice system. He has directed programs under criminal justice
policy reforms for 30 years and is the author of some of the most
widely cited reports and publications in the field, including “Young
Black Men and the Criminal Justice System” and “The America
Behind Bars” theories. “Race to Incarcerate,” Marc Mauer’s
groundbreaking book on how sentencing policies led to the explo-
sive expansion of the U.S. prison population, was a semi-finalist for
the Robert F. Kennedy Book Award in 1999.

Each of the witnesses’ written statements will be entered into
the record in its entirety. I ask that the witnesses summarize your
testimony in 5 minutes or less. And to help stay within that time,
there is a lighting device on the table which will start green when
1 minute is left in your time. It will turn yellow and turn red when
your time is expired.

Mr. Krisberg?

TESTIMONY OF BARRY KRISBERG, PRESIDENT, NATIONAL
COUNCIL ON CRIME AND DELINQUENCY, JACKSONVILLE, FL

Mr. KrRISBERG. Thank you very much, Chairman Scott and Chair-
man Conyers. I am very honored to be invited at this very impor-
tant hearing.

The stakes of this hearing are very high. I would say that the
very legitimacy of the justice system is at stake. And the effective-
ness of our law enforcement system is certainly at stake if we can-
not make progress on this issue of enormous racial disparity in the
system.
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We read in the media about a so-called no-snitching culture, and
we have had some tragic examples of that recently. When I talk to
young people, a lot of what is wrapped up in the no-snitching con-
cept is fundamental distrust of the fairness of the justice system.
As the kids say to me, “Justice means just us,” and these are not
white kids.

Jury nullification, certainly we have had examples of where ra-
cial antagonisms and concerns have led juries to otherwise acquit
people who look awfully guilty.

And, more generally, the effectiveness of the system. Who comes
forward? Who reports crimes? Who supports law enforcement in
communities? These are all the issues at stake. So this is not a
problem for minorities. This is a problem for our whole society.

Now, I have included—and I will not go through it now—a report
called “Created Equal: Racial and Ethnic Disparities in the US
Criminal Justice System.” We produced it in March of this year
with funding from the Open Society Institute and the Impact Fund.
And it contains pretty much a straightforward analysis of the lat-
est available Federal data on race and ethnic disparity at every
stage in the system, including not only the African-American/White
distinctions, but also issues relating to Latino Americans and Na-
tive Americans that also have disparate rates.

The bottom line of this report is that disparity exists at every
stage of the system. Racial disparity in the prison system in the
U.S. is so extreme, oftentimes what is held out is the enlighten-
ment and very low levels of incarceration that we find in Western
Europe. Well, the fact of the matter is, if we only calculated white
rates of incarceration, we would look like the Netherlands. We
would look like Western Europe.

The entire contribution to the very high rate of incarceration of
the U.S.—highest in the world—is because of the incarceration of
people of color. So I think we need to understand that.

Others here will talk about other parts of the system, but I want
to quickly address the front end of the system. We are becoming
increasingly aware of an increasing legitimacy being raised about
claims of racial profiling by police and others. And although there
were years of resistance, police leadership across this country is ac-
knowledging that this is a problem and beginning to raise more
issues about it.

Recently, I have been involved in situations in a number of
states where police are literally targeting recipients of HUD Sec-
tion 8 funding, which has direct racial impact and I think ought
to be very concerning to the Federal Government, if we are trying
to encourage people to move out of the housing projects and then
what happens is the police decide they need to target folks. I could
say more about that later.

I am concerned about the impact of a change from community po-
licing to other forms of policing that may have made racial dis-
parity worse. And I think it is pretty clear that we need to go back
and rediscover the true meaning of community policing. And some
of the best and most progressive leadership in law enforcement in
this country is, I think, heading back there.

I will just give you a couple of examples. Well, one example. In
the city of San Jose, California, in which there were huge amounts
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of persons arrested for public intoxication—now, under California
law, there is no standard definition of public intoxication, so just
about anybody could be stopped for this—85 percent of the people
stopped by the San Jose police were Latino. And when the local
newspaper raised issues about this, this policy is now being
changed.

So it is an example of how police department, maybe even well
meaning, engages in a policy—in New York City, we have certainly
seen that a huge number of arrests have occurred for the crime of
marijuana in public view. And all of the people arrested for mari-
juana in public view in New York City are African-American or
Latino.

There is also research indicating that bench warrants and proba-
tion violations are disproportionately impacting and used for people
of color. And we also know that when we implement alternatives
to jail, very often the system separates them out and these end up
being sort of set-asides for white defendants.

Overall, the research on this issue would indicate that better de-
cision-making, objective decision-making, improved legal represen-
tation, which in this tough financial situation is hard to accom-
plish, and more options than the traditional formal and expensive
criminal justice system would help to reduce this disparity.

Finally, in terms of a specific recommendation, I have two spe-
cific recommendations for the Federal Government. I applaud Con-
gressman Cohen’s bill. I would go you one up. I would recommend
that, just like the Federal Juvenile Justice Act, we amend the
Byrne grant act to require that any state receiving Federal funds
have to conduct the kind of analysis that your laws suggest, a dis-
parity analysis and, if they find disparity, submit good-faith plans.

We have done that since 1980 in the Juvenile Justice Act. It has
worked quite well. I don’t know of anybody who is complaining
about it. And I think what it is produced on the juvenile side is
enormous research, demonstration projects, conferences, a lot of im-
provement that we haven’t yet seen on the adult side. So, again,
I applaud Congressman Cohen’s act, and I think we ought to think
about this as an amendment to the Byrne act.

Finally, I just want to end with what Congressman Scott has
sometimes called the law of holes. This was taught to me by my
father, which is, when you find yourself deep in a hole, stop
digging, he would say. And I think that is the other thing I would
suggest is, I would urge you to consider current legislation pending
in front of the Senate and the House, particularly the legislation
that involves gangs, and I would urge you to scrutinize that legisla-
tion to ensure that some versions of those laws might make racial
disparity worse. Others might actually lessen the problem.

And I would suggest that you look very carefully that we don’t
do anything to make the situation even worse than it is right now.
Thank you very much.

[The prepared statement of Mr. Krisberg follows:]
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CREATED EQUAL: RACIAL AND ETHNIC DISPARITIES IN THE CRIMINAL
JUSTICE SYSTEM

African Americans make up 13% of the gencral US population, yet they constitute 28% of
all arrests, 40% of all inmates held in prisons and jails, and 42% of the population on death row. In
contrast, Whites make up 67% of the total US population and 70% of all arrests, yet only 40% of all
inmates held in state prisons or local jails and 56% of the population on death row. Hispanics and
Native Americans are also alarmingly overrepresented in the criminal justice system.' This
overrepresentation of people of color in the nation’s criminal justice systen, also referred to as
disproportionate minority contact (IDMC), is a serious issue in our society.

DMC has been the subject of concern in the juvenile justice system since 1988, when a
federal mandate required states to address the issuc for system-involved youth. This mandate led to

an increase in the information on racial disparities in the juvenile systemn and efforts to reduce these

numbers. However, no such efforts have been made in the adult

This report documents DMC in the adult criminal justice system by tabulating the most
reliable data available. 1t does not seek to thoroughly describe the causes of DMC nor does it
perform an advanced statistical analysis of how various factors impact disparity. Disproportionate
representation most likely stems from a combination of many different circumstances and decisions.
It is difficult to ascertain definitive causcs; the natute of offenscs, differential policing policics and
practices, sentencing laws, or racial bias arc just some of the possible contributors to disparitics in
the system. Some studies have begun to explore these issues and ate so cited, but the purpose of this

report is to describe the nature and extent of the problem.

DMC is problematic not only because persons of color are incarcerated in greater numbers,
but because they face harsher penalties for given crimes and that the discrepancies accumulate
through the stages of the system. This report presents the data on DMC in arrests, court processing
and sentencing, new admissions and ongoing populations in prison and jails, probation and parole,

capital punishment, and recidivism. At each of these stages, persons of color, particularly African

1 U8 Censns Bureaw, Population Division. (2008). ‘I'able 3: Annual estimates of the popnlation by sex, race, and Hispanic origin for
the United States: April 1, 2000 t July 1, 2007 (NC-EST2007-03). US Department of Justice, Tuzeau of Justice Statistics. (2002).;
Harsisort, DM., & Beck, AJ. (2006). Prison asd jail inmates af midyear, 2005. Buzeau of Justice Statistics, NCJ217675. Retzieved from
«usdoj.gov /bis /ahstract /pjim03.hem, January 18, 2008. Additional draft tables of prisoncrs hy race /ctluricity by state

WWW. O
provided by the author January 23, 2008
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Americans, arc more likely to receive less favorable results than their White counterparts. The data
reveal that, overall, TTispanics arc also overrepresented, though to a lesser extent than African

Americans, and that Asian Pacific Islanders as 4 whole are generally underrepresented.

Correcting DMC in the adult system will require improvements in state and federal data
collection. Tn contrast to juvenile DMC data, much of which can be found from a single source and
can often be compared across the stages of the juvenile system, data for the adult system arc only
available through several independent federal and state data collection programs. Fach datasct uscs

difterent sampling methods, in etfect, obscuring how DMC accumulates in the system.

All data in this report reflect national figures: when possible, data by state are also presented.
All data reported are categorized by race and, when possible, by ethnicity. The latest available data
are usually from 2003 to 2006. Most data are reported as a Relative Rate Index, a ratio of the rates at
which people of color and Whites arc represented in the system relative to their representation in the

general population.

Liailing to separate ethnicity from race hides the true disparity among races, as Hispanics—a

growing proportion of the system’s population—are often combined with Whites, which has the
effect of inflating White rates and deflating African American rates in comparison. Asian American
system populations, while small in comparison to the other groups, also need to be disaggregated.
Disaggregation of “Astan,” for instance, allows researchers to assess subgroups such as Viemamese,
Chinese, Indian, Japanese, etc., some of which may have disproportion even when the overall group
does not. Despite the shortcomings of the data, this report shows clearly that people of color are
overrepresented throughout the adult system and that the system often responds more harshly to
people of color than to Whites for similar offenses. A summary of findings at each stage of the

system follows.

Arrests

e Overall, the rates at which African Americans were arrested were 2.5 times higher than the
arrest rates for Whites.

e Rates were even higher for certain categorics of offenses: the rates at which African
Americans were arrested for violent offenses and for drug offenses were cach approximately

3.5 times the rate that Whites were arrested for those categories of offenses.

Krisberg Testimony - 10/25/2009 Page 2
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* African Americans were atrested at over 6 times the rate for Whites for murder, robbery,

and gambling and were overrepresented in all specific offenses except alcohol related crimes.

e Native Americans were arrested at 1.5 times the rate for Whites, with higher disparity for
certain violent and public order offenscs.

e Asian Pacific Islanders were the only racial group to be underrepresented compared to
Whites.

e The I'BI, the primary source of oftense and arrest data, does not disaggregate data by
ethnicity.

Court Processing

e African Americans were more likely to be sentenced to prison and less likely to be sentenced

to probation than Whites.

e ‘lhe average prison sentence for violent crime was approximately one year longer for African
Amcricans than for Whitcs.

e African Americans were convicted for drug charges at substantially higher rates than those
tor Whites.

New Admissions to Prison

*  African Americans were admitted to prison at a rate almost 6 times higher than that for
Whites.

¢ Hispanics were admitted at 2 times the rate for Whites.
e Native Americans were admitted at over 4 times the rate for Whites.

e Native American females were admitted at over 6 times and African American females at 4
times the rate for White females.

* Rates of new admissions duc to probation or parole revocations were much higher for
people of color than for Whites.

Incarcerated in Prisons and Jails

e Nationwide, Aftican Ameticans were incarcerated in state prison at 6 times the rate for
Whites and in local jails at almost 5 times the rate for Whites.

e Hispanics were incarcerated at over 1.5 times the rate for Whites.

Krisberg Testimony - 10/25/2009 Page 3
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® Native Americans were incarcerated at over 2 times the rate for Whites.

e All individual states reported overrepresentation of African Americans among prison and jail

lnmates.

e The majority of states also reported that Iispanics and Native Anericans werc

disproportionately confined.

Probation and Parole

e African Americans were on probation at almost 3 times and on parole at over 5 times the

ratc for Whitcs.
e Ilispanics and Native Americans were cach on parole at 2 tinwes the rate for Whites.

Death Penalty

o 'lhe rate at which African Americans were on death row was almost 5 times the rate for
Whitcs.

Recidivism
e African Americans were generally more likely to recidivate than Whites or ITispanics.

e When cthnicity was reported, Llispanics were generally less likely to recidivate than non-
Hispanics.

Juveniles

e African American rates of residential placement were over 4 times, Hispanic rates 2 imes,
and Native Americans 3 fimes those for Whites.

¢ Rates of youth admitted to adult prisons were 7 times higher for African Americans and

over 2 times as high for Native Americans as for White youth.

e Disparity in the juvenile justice system is the worst at the deepest levels of the system.

Krisberg Testimony - 10/25/2009 Page 4

Mr. ScotT. Thank you, Mr. Krisberg.
Mr. Reams?
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TESTIMONY OF THE HONORABLE JAMES M. REAMS, PRESI-
DENT-ELECT, NATIONAL DISTRICT ATTORNEYS ASSOCIA-
TION, ALEXANDRIA, VA

Mr. REAMS. Thank you, Chairman Scott and Ranking Member
Gohmert, for having me here.

Is that on? Okay.

Thank you, Chairman Scott and Ranking Member Gohmert, for
having me here representing the National District Attorneys Asso-
ciation. We appreciate the opportunity to have some input here in
Congress. We represent almost 39,000 district attorneys, state’s at-
torneys, attorneys general, city and local prosecutors, and we are
the ones that are responsible for prosecuting 97 percent, 98 percent
of the crimes that occurs in this country. The small remaining per-
centage is done by U.S. attorneys’ offices at the Federal level.

The National District Attorneys Association has been in the fore-
front of trying to deal with these issues. We have concerns about
the Justice Integrity Act that we are talking about here today.

I think part of our real concern is the lack of understanding of
the victimization that goes on in these minority communities, as
Ranking Member Gohmert talked about. The chances of being vic-
timized if you are a person of color in this country is dramatically
worse than your chances if you are white. There is something
wrong with that statistic.

We need to be looking at that statistic. We need to be looking at
those victims of color, because it has a huge impact on our entire
system.

As was indicated, I am the Rockingham County attorney. I pros-
ecute for roughly 25 percent of the population of the State of New
Hampshire. We have two major interstates that go through my
county, which are both drug pipelines. We have New Hampshire
Route 101, which connects those two drug pipelines, so about
roughly 40 percent of the cases that I prosecute in my office are
drug-related in some fashion.

When our state troopers stop somebody on Interstate 95 or 93 or
101 at 3 o’clock in the morning, they have no idea of the color of
the person driving that vehicle. It is the conduct of the vehicle that
drives the state police to pull that vehicle over. It is not any ethnic
information about that person.

When my young prosecutors look at cases to decide whether we
are going to file felony charges against them, the color of the victim
and the color of the defendant do not enter into that decision-mak-
ing. Frankly, most of the time, we don’t know the answer to either
of those questions, nor are we greatly concerned about it at that
time. We are trying to decide whether the police have put together
a case sufficiently documented that we can go ahead with that
case.

I got a call a couple of years ago of—in the middle of the night,
a woman that had her throat slit. We hoped that she was going to
live, and I was asked that—would I approve the extradition of the
defendant, regardless of what state he went into? I said absolutely,
yes, we would.

I had no idea the color of the victim or the color of the defendant.
It was a decision that had to be made for the victim for justice in
my community.
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As it turns out, I signed all the extradition papers, applications
to go to the governor. He was caught in West Virginia, thanks to
the state police in West Virginia, who brought him back to New
Hampshire. We tried him. It was only long after he was back in
New Hampshire that anybody in my office have any idea of the
race of the defendant, because it is not noted in any of the paper-
work in any way that would jump out at us, and it doesn’t figure
into what we do on a day-to-day basis. As it turned out, he was
Black, the victim was white, which is unusual, because the victim-
ization studies show that it is usually one race upon the other.

Bureau of Justice statistics obviously have lots of documentation
that we are all talking about here today, but the thing that I think
should be shocking to the Committee is the way in which the mi-
nority community suffers victimization. We need to be looking at
that and figure out a way to impact that.

My suggestions to you are, instead of spending this $3 million
that is indicated here on studies, particularly at the Federal level,
on what is going on in our criminal justice system, you could take
that same money, fund the National Advocacy Center, which is cur-
rently at about 3 percent of what it is authorized, and allow us to
train people more about these issues and let us have a real impact
on what happens in the community.

Or you could fund the John R. Justice Act, which is a way to hire
and retain minority prosecutors. All the prosecutors are coming out
of law school with over $100,000 worth of debt. My office has a
very difficult time competing with large law firms to trying to at-
tract minority prosecutors, and that is an issue that is across this
country.

If we are lucky enough in the criminal justice system to hire mi-
nority prosecutors, we have a very difficult time keeping them
there, because of the difference in salaries between what the pri-
vate firms can offer and what we offer. This act, the John R. Jus-
tice Act, would really have a huge impact on our ability to compete
with those firms who have a huge impact on our offices.

I see that I have run out of time. I am available to answer any
questions that the panel might wish.

[The prepared statement of Mr. Reams follows:]
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County runs from Massachusetts to Maine, from the ocean to the edge of Manchester — New
Hampshire’s largest city. The County is bisected by 1-95 and 1-93 and traversed east and west by
NH 101. Each of these highways is a major drug trafficking route with hard drugs traveling from

New York City and Boston to Canada and Marijuana from Canada to the U.S.

When a New Hampshire State Trooper stops a car at 3 AM on any of these highways, it is
unlikely that she has any idea of the race of the individual that she is stopping. 1t is the conduct

of the vehicle that brought the driver to the attention of the Trooper, not the color of their skin.

When a young prosecutor in NH is evaluating a police report for possible presentation to the
Grand Jury, the race of the victim and the Defendant is something that they are unlikely to pay
any attention to. They are concerned with evaluating the evidence to see what charge, if any, is
appropriate. 1t is unlikely that a picture of either the defendant or victim is enclosed with the
police report. It may very well be that the jail has the only picture of the Defendant from their

booking procedures.

There is already a wealth of statistical information regarding the factor of race in the commission
of crime. According to the Bureau of Justice Statistics (BJS), using rates per 1,000 persons, a
non-white person is twice as likely to be the victim of a crime of violence as a white person. A
non-white person is more than four times as likely to be the victim of a rape or sexual assault as a
white person. A non-white person is more than three times as likely to be the victim of a robbery

as a white person.

Within the same statistics where the race of the offender is known, non-whites are suspects in
double the rapes and sexual offenses as compared to suspects who are white. In robbery cases,
more than double of the suspects are non-white compared to suspects who are white. In short,
the data suggests that a significant number of non-whites are committing a significant number of

violent crimes against non-white victims.

Recent statistics from BJS show the U.S. Criminal Justice System has succeeded in dramatically

reducing victimization from appalling high rates in the mid to late 1970’s (as high for African



26

Americans as 40 per 1000) to a quarter of that in 2007 (10.3 per 1000 in 2007). What remains
unacceptable is that the rate of victimization in 2007 was double for African Americans than
Whites (10.3 vs. 5.7 per 1000), leading us to believe the disparity is actually WORSE now than it
was in 1973 when BJS started measuring (37.3 vs. 20.0 for African American victims compared

to White victims of homicide, rape, and aggravated assault).

Compounding this issue, a recent study by the American Association for the Advancement of
Science found that “The victimization of both female and male blacks and Latinos increases
during or after periods of economic recession,” according to researchers Karen Heimer from the
University of Towa and Janet Lauritsen from the University of Missouri-St. Louis." Serious

study of this issue should be considered.

We are concerned about how the raw data derived from H.R. 1412 will be interpreted. For
example, the elected mayor and elected State’s Attorney of Baltimore City, both of whom are
black, and in response to an overwhelming problem of murder and violent assaults, have asked
the U.S. Attorney for assistance by federally prosecuting felons in possession of firearms. Due
to the demographics of Baltimore City, these defendants are almost all black. Under the Justice
Integrity Act, how will the fact that Baltimore City is only 31% white and accounts for less than
15% of the State’s population, yet accounts for nearly half of the State’s murders, be balanced

against the decision to incarcerate these individuals?

Over the past several years, there have been multiple laws considered by Congress that address
specific concerns with prison overpopulation and recidivism. The Second Chance Act, which
many serving on this Committee co-sponsored and was signed into law in 2007, was designed to
improve outcomes for people returning to the community from prisons and jails. This first-of-
its-kind legislation authorizes federal grants to government agencies and nonprofit organizations
to provide employment assistance, substance abuse treatment, housing, family programming,

mentoring, victims support, and other services that can help reduce recidivism.

! http-/esciencenews.comyarticles/2000/02/1 S/study finds.recession associated with, ingreases mingrity victims.crime

w
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This law specifically benefits the minority population since it has been shown that African-
Americans are more often rearrested and reincarcerated than whites.” However, because The
Second Chance Act is a new program and funding began only in FY’09, many performance
measurements and outcomes of these new programs will not be available for several years.
Mandating a study for perceived racial and ethnic biases where laws have recently been enacted
to give convicted offenders opportunities previously unavailable is premature — allowing the
Second Chance Act’s programs to receive adequate funding and measure its outcomes over time

would be a better alternative.

Additionally, a recently proposed bill by Senator Jim Webb (D-VA) - S. 714, the National
Criminal Justice Commission Act of 2009 — would form a commission to analyze perceived
problems within the U.S. Criminal Justice System; specifically, the overcrowding of the U.S.
Prison System by low-level drug offenders. While NDAA does not support a narrowly-focused
commission that addresses one or two perceived “problems” within criminal justice, we would
fully support a top-to-bottom, comprehensive study looking at the entire criminal justice system,
similar to the Commission on Law Enforcement and the Administration of Justice spearheaded
by President Lyndon Johnson in the 1960°s. A broad-based study analyzing both the positive
and negative aspects of the U.S. Criminal Justice System, including the perception of racial and

ethnical biases within it, could only benefit America

One area where NDAA supports change is the U.S. Sentencing Commission’s recent findings
regarding the sentencing disparity between crack cocaine and powder cocaine. NDAA does
agree the 100:1 ratio in federal sentencing guidelines between crack cocaine and powder cocaine
is outdated and needs to be addressed. However, it is also important to note that in the 1980’s,
when the crack epidemic was at its peak in America, it was prominent members of the
Congressional Black Caucus — many whom are now pushing for lighter punishments - who
called for the current sentencing guidelines for crack cocaine because of the devastating impact
crack cocaine had on their Congressional districts. While we agree that something needs to be

done about the current 100:1 ratio, we are still working with Congress in concert with our law

?“Created Equal: Racial and Ethnic Disparities in the US Criminal Justice System”, National Council on Crime and
Delinquency, page 28
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enforcement and criminal justice advocacy group partners to identify the appropriate disparity

ratio and ensure that a fair-minded legislative solution is reached.

Another area in which NDAA has been a national leader is with student loan relief for
prosecutors in an effort to recruit, train and retain minority attorneys in prosecutor’s offices
across this country. We have for years pointed out that without relief from the burdens of
student loans many minority prosecutors in metropolitan offices are lured away by higher
salaries from city law firms. If more minority prosecutors stayed in prosecution then it would
affect the perception of bias. NDAA has worked closely with the U.S. Department of Justice and
members of Congress to authorize and fund the John R. Justice Student Loan Repayment
Program — a program that would help State and local prosecuting offices recruit and retain recent

law school graduates who would otherwise be lured into more lucrative private practices.

Federal training programs for State and local prosecutors have taken major cuts in funding over
the past several years — specifically, NDAA’s National Advocacy Center. Authorized at $4.75
million, the National Advocacy Center is the only federally-funded program which trains State
and local prosecutors on how to be an effective prosecutor, including training on ethics,
accountability and prosecutorial responsibility. Currently, the National Advocacy Center is
funded at $150,000 in the House version of the FY 2010 C-J-S Appropriations bill — a little more
than 3% of its authorized amount.® While we are aware that federal, State and local budgets are
stretched thin during these troubling economic times, doesn’t it make sense to provide
desperately-needed ethics training and curriculum for prosecutors to prevent any unintentional

indiscretions instead of funding a pilot program meant to collect data on perceived biases?

NDAA is made up of State and local prosecutors who have been leaders in introducing drug
courts, diversion programs, re-entry programs, mental health courts and many other initiatives in
our communities. State and local prosecutors are blind in matters of race, color, gender,
nationality and sexual orientation; they prosecute offenders under the rule of law only. We

handle juveniles, first offenders and others who are offered creative alternatives to incarceration.

3 Committee Report to H.R. 2847, H Report 111-149 (hitp://thomas.joc.gov/cgi-
bin/epqueny/T/&report=hr149&dbname=111&)
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There have been countless studies regarding disproportionate minority representation in the
criminal and juvenile justice systems. These studies have shown that there is no deliberate bias
or discrimination in those systems, and yet their results sit on the shelf and we call for another
study looking for an expected result. While many of our prosecutors are facing shortages of
funds for critical projects in the criminal justice system, we believe it is inappropriate to divert

funds and resources for a study and leave higher priorities unmet.
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Mr. ScorT. Thank you, Mr. Reams.
Mr. McKenzie?

TESTIMONY OF WAYNE S. McKENZIE, DIRECTOR, PROGRAM
ON PROSECUTION AND RACIAL JUSTICE, NEW YORK, NY

Mr. McKENZIE. I would like to thank Chairman Scott and the
Members of the Subcommittee for giving me the opportunity to ap-
pear before you this morning.

As was recognized, I am the director of the Prosecution and Ra-
cial Justice Program at the Vera Institute of New York, an inde-
pendent, nonpartisan, nonprofit organization that works to make
justice systems fairer and more effective through research and in-
novation, or, as I am fond of saying, a think-and-do-tank. Prior to
arriving at Vera, I was also a management-level prosecutor in the
Kings County district attorney’s office in Brooklyn, New York, for
15 years.

The overwhelming majority of prosecutors are motivated by a de-
sire to enforce the law in ways that will produce justice for every-
one in the communities they serve. In determining how best to fol-
low and enforce the law in seeking punishment for alleged viola-
tions, prosecutors are often guided by little more than a code of
ethics and an internal moral compass. Yet, prosecutors are ex-
pected to exercise their discretion in a manner that is free from ra-
cial bias or stereotyping.

Given the discretion available to prosecutors and in light of their
relative independence, one must wonder whether a good-faith belief
that prosecutors will act without bias is sufficient to ensure that
African-Americans, Latinos, and other minorities who come into
contact with the criminal justice system in numbers that are far
gis;iroportionate to their representation in society will be treated
airly.

The question of whether or how prosecutors may contribute to
this disproportion is one that all prosecutors should strive to an-
swer and to remedy whenever and wherever it exists. Since the cre-
ation of PRJ in 2005, a number of high-profile cases in which race
and prosecutorial discretion collided, such as those involving the
Duke University lacrosse team and those six students in Jena, Lou-
isiana, have focused additional attention on this issue.

Additionally, bipartisan reform has been proposed in Congress to
address disparities in Federal prosecutions. And we have been talk-
ing about the Justice Integrity Act. In partnering with district at-
torneys in three major metropolitan cities—Milwaukee, Wisconsin;
Mecklenburg, North Carolina; and San Diego, California—PRJ is
piloting an internal oversight procedure designed to help prosecu-
tors identify evidence of disparate effects and respond appro-
priately to unwarranted disparities or biased decision-making.

PRJ does this by helping prosecutors collect data at the key dis-
cretion points in case processing so they can use this information
to drive management reform. The early results of our work have
confirmed that, in the initial screening of drug cases, for example,
significant racial disparity is, indeed, injected at the front door of
the prosecutorial process. We have also observed disparate out-
comes in terms of how these cases are treated once they enter that
door.
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More importantly, we have observed managers examine and
question data findings and the decisions made in their offices and
then take positive steps to remedy identified disparities. District
Attorneys John Chisholm, Peter Gilchrist, and Bonnie Dumanis
have made a commitment to sustaining the public’s confidence.
They have done so by assuming a leadership role in the investiga-
tion and ensuring that neither race nor ethnicity are intentionally
or unintentionally producing unfair outcomes or inappropriate ra-
cial disparities.

Our experience has shown, moreover, that even when a disparity
is not racially motivated, PRJ’s approach to internal oversight can
enhance public confidence in the fairness of the prosecutorial func-
tion. It can therefore serve as an important model for prosecutors
everywhere.

Progressive prosecutors like Dumanis, Gilchrist and Chisholm,
and many others, understand that as leaders in the criminal justice
system, the perception of racial bias supported by disproportionate
arrest and incarceration rates and the loss of confidence in the sys-
tem requires that they take an active role in reducing racial dis-
parities, while at the same time ensuring public safety. We need
only to provide them with the tools to get the job done.

Thank you.

[The prepared statement of Mr. McKenzie follows:]
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the criminal justice system, my testimony will focus on providing a brief background on the
topic of prosecutorial discretion and its implication on the subject matter of racial disparities; the
work of the Prosecution and Racial Justice Program; the challenges and lessons learned form our
work; and the promising potential of our partnership with prosecutors committed to reducing

racial disparities while promoting public safety and confidence in the criminal justice system.

The Anatomy of Discretion

It is often stated that the primary responsibility of a prosecutor is to ensure that justice is
done. This concept of justice is not defined by the singular purpose of seeking convictions, but
ideally by the prosecutor discharging his or her duties with fairness to victims, defendants and
the community. It is a responsibility that necessarily includes the obligation to promote public
safety while also safeguarding the integrity of the criminal justice process.

Prosecutors in the United States have an unrivaled level of influence within the criminal
justice system. They decide, amongst other things, whether to file criminal charges, the number
and severity of offenses to charge, whether to offer a plea bargain, whether to oftfer a
diversionary or alternative to incarceration program, and what sentence to recommend for
defendants who are convicted at trial. These decisions can have a profound impact on the
outcome of a case and the life of a defendant. Yet, as they exercise this significant discretion,
prosecutors also have unrivaled independence. Unlike officials in law enforcement and the
judiciary, who have come under varying degrees of oversight in recent years, prosecutors are the
system actors with the least amount of transparency and oversight.

The discretion that prosecutors have is valuable for a number of reasons. It is intended to
preserve the independence of prosecutors from political pressures and influence, both in cases
they prosecute and criminal investigations they undertake. Equally as important, it provides
flexibility so prosecutors can tailor an appropriate response to individual cases depending upon
available resources, enforcement and public safety concerns, and community interest and values.
Additionally, clearly articulated legal factors, internal policies and practices, ethical
considerations and the prosecutor’s role as a political figure responsible to her constituency
constrain or regulate the exercise of discretion; and historically this has been sufficient to sustain
public confidence in the integrity of the prosecution function. Yet, unchecked decision making

may also lead to unfair and disparate treatment. For many people, the possibility that
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communities of color, especially African Americans and Latinos, might be prosecuted differently
from white defendants is of particular concern.

In fact, in many quarters, that integrity is in question because of the belief that the
criminal justice system is biased against African Americans, Hispanics and other people of color.
Racial profiling, disproportionately high arrest and incarceration rates of people of color have all
played a part in the erosion of public confidence and the perception of racial bias in the system,
particularly in communities of color. And, in terms of the prosecutor, recent media scrutiny in
cases like the Jena 6 in Louisiana, the Duke Lacrosse Team in North Carolina, the Genaro
Wilson prosecution in Georgia, and the alleged politically motivated forced resignations of
several United States Attorneys, for example, have led to heightened public interest and scrutiny
on prosecutors.

Just as in recent years, other significant actors in the criminal justice system who once
enjoyed similar autonomy have become subject to increasing levels of external oversight, for
instance the imposition of strict guidelines to limit sentencing options available to judges, and a
number of police departments discovered to be treating people differently based on their race
coming under federal scrutiny or direct oversight, prosecutors can no longer assume that they
are immune to similar forces. In both cases involving the judiciary and law enforcement, a loss
of public confidence was an important catalyst for the change. The prosecution business has a
strong need to guard against potential loss of faith in its practices by ensuring that integrity and

accountability are integral to the way prosecutors do business.”’

The Prosecution & Racial Justice Program

At the inception of Vera’s Prosecution & Racial Justice Program, a number of
prosecutors at the local, state and federal levels, were wondering how much longer their offices
would be free from the scrutiny and curtailed discretion that has been focused on other justice
system actors because of worries about racial fairness. At the time there existed no
comprehensive structured attempt to regulate—externally or internally—racial discrimination in
the application of prosecutorial discretion. Legal approaches proved unworkable for a number of

reasons, including deference shown by courts to prosecution decisions and the high barrier

' Dillingham, Steve; Nugent M. Elaine; and Whitcomb, Debra, (2004) Prosecution in the 21*
Century-Goals. Objcctives and Performance Mcasurcs. American Prosceutors Rescarch Institute:
Alexandria, VA. p 1.
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erected by the Supreme Court to a defendant’s claim of selective prosecution based on race.”
Moreover, no legislative schemes explicity seek to regulate prosecutor behavior in regard to race.
While there is extensive scholarship on the subject matter of prosecutorial discretion, there is a
paucity of research with both the extended access to data and to the prosecutors themselves that
PRIJ enjoys. Additionally, to the extent that prosecutors were interested in the question of
whether racial bias was absent from or infecting their decision-making, prior to PRJ, there
existed no processes for their routine examination of this question.

In partnering with district attorneys in three major metropolitan counties—John Chisholm
in Milwaukee, Wisconsin, Peter Gilchrist in Mecklenburg, North Carolina; and Bonnie Dumanis
in San Diego, California—PRYJ is piloting an internal oversight procedure designed to help
prosecutors identify evidence of racially disparate effects in the decision-making practices of
their staff and to respond to unwarranted disparity or biased decision-making by enacting
appropriate remedial responses. PRJ does this by helping district attorneys collect data at the key
discretion points in case processing so they can use this information to management decision
making and drive reform.

PRJ further helps to create a measure of transparency and accountability by assisting our
prosecutor partners to share their findings and any remedial actions they have taken with
community stakeholders. These efforts aim to provide prosecutors with a safe environment in
which to pursue this politically risky undertaking, while promoting community confidence in
their offices. Finally, with the assistance of our partner prosecutors and national advisory board
members, PRJ has begun to share the early accomplishments, challenges and lessons learned

with other prosecutors, criminal justice professionals, civil rights organizations and scholars.

Strategic Approach

The main thrust or strategic approach of the project is to create a set of data-driven
management tools that enable prosecutors in the three pilot jurisdictions to develop a sharper
view of how discretion is used and its impact on race in their offices; and to manage that

discretion differently where needed. For example, project research staff collects case and race

2 The Court has ruled that, in order to prove selective prosecution based on race, a defendant must prove that
similarly situated whites could have been prosecuted, but were not. See Wavte v. U.S., 470 U.S. 598, 609 (1985);
U.S. v. Armstrong, 517 U.S. 436, 470 (1996). Additionally. in order to obtain ¢vidence to support such a claim, a
defendant must show discriminatory intent on the part of the prosecutor simply to obtain materials in discovery.
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related data of all cases screened by the district attorney’s office. These cases are then organized
by crime and charge categories and examined by a series of factors including race, gender, age
and criminal history. By grouping similarly situated defendants within crime and charge
categories, separating out the cases that the office decided to prosecute from those where
prosecution was declined, and comparing this data by race, charts are produced which uncover
any existing racial disparity patterns. This information allows managing prosecutors to assess
how discretion is being wielded in their offices; provides opportunity to identify and isolate
sources and factors that may influence or contribute to any observed disparity patterns; and
inform management responses designed to institute corrective policies where suspicions of
adverse racial impact are confirmed.

This analysis, when applied to each key decision making point in the life of a case—the
decision to decline or prosecute, the decision on the specific charges to be filed, the decision to
divert the case from prosecution, the decision on what plea to offer (including alternative to
incarceration programs) and post trial conviction sentence recommendations—provide a more
accurate picture of discretion and how each key decision point contributes to the final outcome
of a case. This improved understanding leads to a more accurate assessment of the causes of any
uncovered disparities. Equally as important, the process can identify areas of consistent decision
making and high performance. By creating a process where data is routinely generated and
quarterly discretion management reports are produced, managers will have the power to measure,
monitor, question and respond to areas indicating unwarranted disparate outcomes.

Data, or more accurately statistical results, alone do not provide conclusive answers as to
whether a finding of racial disparity is unwarranted or the result of bias. It does, however, help to
determine what additional questions should be asked. Developing a structured, recurring way to
look at -or analyze- such data and then to apply that analysis to managerial protocols is central to
the approach developed by PRJ and its partners. This process of drilling down to find answers
forces our prosecutor partners to examine and think critically about how training, experience,
office policy, priorities, philosophy and culture influence—on the aggregate—case outcomes.
The tools that are developed differ according to the jurisdictions participating in the project and
are informed by a number of factors, including, the types of cases arising in the jurisdiction, the
flow of cases in the office, where and how the data is captured and stored, specific institutional

priorities, breadth of available discretion, quality of data, and individual prosecutor management
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style. They are being built from data collected at critical decision points in the prosecutorial
process.

While data exists in raw form in files and various MIS systems in the three pilot sites,
none of the participating prosecutors currently collects or analyzes data in a way that allows for
an examination of the existence of potential racial disparity in the exercise of discretion. In
addition to probing that central issue, we anticipate that helping offices to develop greater
capacity to collect and analyze information about their operations will produce general

managerial and administrative benefits beyond those directly related to issues of race.

Examples of Disparity Findings & Remedies

PRI’s partner jurisdictions review data and discuss findings at regularly scheduled
management meetings, Mecklenburg and Milwaukee have instituted new meetings dedicated
specifically to this undertaking,.

In Mecklenburg, managers were surprised to learn that the office had been declining to
prosecute only 3-4% of drug cases. Other significant findings were: 1) the group receiving the
most disparate treatment was African-American females -the office accepted and prosecuted
100% of those cases, and those cases appear to move further along the process before reaching
final disposition- 2) white defendants receive much more favorable outcomes at district court —
significantly higher rates of dismissals, deferrals, and reduction in charges; and 3) despite getting
rid of cases for white defendants through dismissals, etc. at District Court, white defendants still
have lower guilty plea rates than nonwhite defendants. Additionally, DA Gilchrist learned
several key facts about the drug unit’s cases: 1) in 98.9% of cases, the ADA adopts all the police
charges, 2) defendants are 70% non-white defendants, 30% white, and 3) more than 10% of these
cases were languishing for extended periods of time or dropping out with less than favorable
results at other stages in the prosecution process.

The district attorney responded to this data finding by making a change in leadership and
implementing policies that now lead to a more rigorous initial screening of cases. The result has
been an increase in the number of cases the office declined to prosecute —up to 12 percent
according to most recent data results- and a similar increase in the decision to decline to
prosecute where the defendant was an African American female. While it is hard to argue racial

disparity where initially only 3 percent of cases were not prosecuted, the end result was that a
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larger number of Aftrican Americans benefited from the new policy, and the office realized
greater efticiency. While the overall rate of dismissal was not significantly affected, identifying
these cases earlier in the process leaves prosecutors with more time to address more serious
cases.

DA Gilchrist, with PRJ’s support, began to share his participation and experience with
the Mecklenburg community at the end of 2006. PRJ director Wayne McKenzie co-presented
with Gilchrist at local community gatherings where the DA spoke to stakeholders about his
interest in building the community’s confidence in his office through creating transparency as to
his office’s policies and procedures. Community members echoed DA Gilchrist’s message that
fair treatment is identified with procedures that generate relevant, unbiased, consistent, and
reliable outcomes, and encouraged him in his participation in the program. We also meet
regularly with representatives of the foundations assisting with support of the Mecklenburg
work. Recently, we have included the executive director of a new Charlotte initiative that aims
to bring together community stakeholders for the purpose of creating civic systems that promote
increased racial harmony.

In Milwaukee, when we analyzed the initial case screening decisions by race, we
examined the nine most frequently occurring crime types. Results revealed that in six of the nine
categories the cases against non whites were declined at a slightly higher percentage than whites.
The results were reversed in the area of Public Order and Drug offenses.® Further examination
of the data revealed a disparity against nonwhites in the screening decisions that prosecutors
were making in misdemeanor drug cases. For example, in Possession of Drug Paraphernalia
cases the decline to prosecute rate for white defendants was 41 percent compared to only 27
percent for nonwhites in the 2005-2006 data. After looking at this disparity finding, the managers
considered a number of possible explanations for this disparity. In the course of their discussions,
they considered whether police were treating people differently, whether prosecutorial staff had a
legally relevant reason to press or decline to press charges differently, and whether the
disproportion was based on an unconscious racial bias. One manager inquired why was the office
pursuing these cases at all since the possession of paraphernalia was indicative of addiction. We

then provided additional data revealing that the majority of these decisions were being made by

* The 3™ category was scxual morality offenses. But here the over percentage of cases was low cnough to be
deemed insignificant.
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junior misdemeanor prosecutors. The DA instituted a policy that emphasizes diversion to
treatment in place of criminal prosecution. When misdemeanor prosecutors feel charging this
crime is still appropriate, the decision must now also be reviewed and approved by a more
experienced prosecutor. This policy has resulted not only in remedying the disparity, but the
overall declination rate of such cases rose significantly.

District Attorney Chisholm has demonstrated a commitment to engaging the community
about his participation in the project and has participated in several presentations within the
Milwaukee community. Chisholm maintains consistent contact with community groups in
Milwaukee. He speaks often on his commitment to reducing rates of crime and incarceration
while exhibiting more transparency about his office policies and practices toward achieving these
goals. PRJ director Wayne McKenzie has participated in several community presentations and
forums with Chisholm, where members of Milwaukee’s communities of color have directly
engaged Chisholm about accountability to their communities on crime, victimization and bias.
Chisholm’s articulation about his commitment to PRJ is consistently well received, and is in

large part the reason for the many accomplishments at the Milwaukee site.

Lessons Learned

We have learned a number of lessons during our work in the pilot jurisdictions and
discussions with prosecutors around the nation. The first is the critical need for adequate
systems to collect data. Prosecution offices often use electronic case management systems to
follow the progress of their cases. Such systems are rarely designed to marshal the aggregate
information required to track disparity, however. A standard case management system may make
it possible to follow the decisions of individual prosecutors in specific cases, but it probably
cannot identify how an office of prosecutors exercised its discretion collectively.

The second lesson is also data related. Prosecutor offices generally do not capture and
store electronically all of the data elements or information required to track, measure and analyze
disparity. While this information might be contained in written form within case files, or even
captured electronically in other case management systems not available to the prosecutor—for
example the race and ethnicity of defendants held on bond may be captured in the sheriff’s
system, or the race of a victim may be recorded on a police report stored in a case file—to

promote routine discretion oversight and management this information must be captured
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electronically. Further exacerbating this challenge is that each discretion point will require
specific variables or information to accurately determine which factor(s) is influencing the
observed outcome.

Potential for Reform

As you may imagine, any initial conversation with a prosecutor suggesting that race or
ethnicity may be inappropriately influencing prosecutions and case outcomes in his or her office
is likely to be met with varying degrees of denial or skepticism, and understandably so. The
overwhelming majority of prosecutors are motivated by a desire to enforce the law in ways that
will produce justice for everyone in the communities they serve. However, all too often,
prosecutors’ well-intentioned charging and plea bargaining decisions result in dissimilar
treatment of similarly situated victims and defendants, sometimes along race and class lines.* A
growing number of prosecutors understand that as leaders in the criminal justice system, the
perception of racial bias supported by disproportionate arrest and incarceration rates and the loss
of confidence in the system require they take an active role in reducing racial disparities while, at
the same time, ensuring public safety. Courageous prosecutors like Bonnie Dumanis, Peter
Gilchrist, John Chisholm and many others have accepted this responsibility. We need only
provide them with the tools to get the job done.

A final example, from Milwaukee, shows that supervisors are increasingly recognizing
that the interpretation of data, and not the data itself, is the key to management and reform.
During a meeting to review declination rates, a finding that minorities were less likely to be
prosecuted for property offenses was initially presented as evidence that there was no racial bias
in how such cases were handled. Extensive discussions among managers within the office,
however, yielded several other plausible and less comforting conclusions. Perhaps there were
fewer cases with minority defendants because minority victims were reluctant to step forward,
law enforcement was less willing to treat such crimes against minorities seriously, or prosecutors
were less inclined to appropriately value the property rights of minority victims who are often
demographically similar to their victimizers.

These conversations and remedial efforts in response to data findings illustrate the

willingness of some prosecutors to undergo self examination and implement discretion

4 Angcla J. Davis, Prosccution and Race: The Power and Privilege of Discrelion. 67 Fordham L. Rev. 13, 34-35
(1998).
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management protocols. Since the inception of PRJ in 2005, a number of jurisdictions have made
inquiries about participating in the program. And while we have a way to go in terms of
completing the analysis and developing the management protocol from start to finish, early
results have been very positive and well received. 1n fact, even on the federal level, PRJ has
been instructive. The sort of ongoing data collection, analysis and management strategy

employed by PRJ is also contemplated in the pending legislation of the Justice Integrity Act.

Conclusion

In concluding, I re-emphasize that in the American criminal justice system, the
prosecutor is the actor with the broadest amount of discretion and the least oversight and
accountability. The reasons for this are complicated, rooted as much in the direct political
accountability of elected prosecutors and the political authority it brings, as in legal doctrines
concerning the prosecutor’s special role in the system and the necessary independence and
deference it implies. As concern about racial disparity and bias in the justice system grows,
however, prosecutors may find themselves subject to greater outside scrutiny of their exercise of
discretion. If prosecutors assume the leadership role to measure, manage and ensure fair and
consistent exercise of discretion, this may forestall recent calls for legislative action to curb their
discretion—by the imposition of mandatory guidelines—which may conflict with a prosecutor’s
practical needs. More importantly, the communication of these efforts to the community will go

far to combat the perception of bias and promote confidence in the office of the prosecutor.
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ATTACHMENT 2

Prosecutorial Discretion and Racial Disparities in

Federal Sentencing: Some Views of Former U.S.

Attorneys
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swantial assistancc] moiivos” and in fhe extent of any
adings ceman-

reduciion in sentence granteds Thes:
smate <ie need for growler scrating and oversight, whether

Ferdzral Seater
ey Vara Instzute of Fustice. Al uighss

external v internal, of prosecutorial decisien-maiong i
: lo identify sourees of and salutons t xacis: cispari

ordh
ties in the Zederal criminsal justice system

Its November 200, the Brennaz Conter for Juslice aud
the Nationa’ Institute fur Liow und Equity convened a focus
yeoup uf tavelve former L. ARarneys, the T
whom sorsad durirg e Cliuton sdministrztion, to
explore ways in which individual U.5. Attorney s Offic
(“08A0S"). averseen cenially by Whe Depattment of fus-
lice (*DO]" and secouniable locally to the communities in
eperate, might mitipate the corrusive effects of
raciat disparilies :n sentencing on communities dev:
tated by mass, jong ter: incarceraticn and o5 pubic’
contidence in foderd taw erTovcement This repart sura-
merged during tat discussion s

Ajority of

wrich th

matizes the theroes th
Sorne memaers of tie group. joined by ofaer farmer state
and federal presecusors, ther. produced a sel uf proserate-
isparitizs asa

rind paidelines for addressing racisl
slartig point for enlisting and engagiug presecutoss in
the bard work o slinating unwarranied raciul dispari-
s frow the federal criminal justice syster
guidelines, to which thirtzes former U 5., Attom
signed on, appezr in the Appendis,

1, CONFRONTING RACIAL DISPARITIES iN

PROSECUTORIAL DECISION-MAKING
Unnwarrated eacial disparities in devision-raaking ray
oultight conscions znimus, inchuding the use
of race-neutyal criteria ( dlagss or gecgraphy] 15 3
pretex: for impermissible consideralion of tace, or from
ur:corscious racial stercotyping. The perspactives relsed
Iy fermer U8, Attorneys during the November 2ces
bant peed tor federal prossu-
o semain attentive to tadal

uy

resut fro

facus growp reveal Bie cor
tors and their supervisors
disparides ia the critninal justice system and, in particu-
laz, the difFculties of addressing uucoascions sacial bias
On forrzer U.S. Allarmzy recounss,

£ had ac: Assiszat U.S. Atarmey ["AUSA") whay
wulz 0 drap the gan charge agaims: the defendanr
21 vase in wieck| there Were ne cxenaaTing (icum-
Srances, | asked, “Why do you want o drap the gun
offensed’ ard he suid, “He is & nurd auy who grew up

Heparter, Vel 19, No. s, pu. XKX-XKX, ISSN (o53-980 clerranic ISSN 15336563
eserved. Please dizret roquests for panitlssic
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of California Zresy's Rights and Fermissions wabsite,

or reprouce articie content through the Linivers
2

1 Forw raies

FEDFRAL

< ¥aL 1% w003 - FEBRUARY 2007

LYNN D, LU

Katz Fellow &

Counsl. Hresnsn
Cente- for
at Y3 Sernni of

Law*




Ligeu

12ipn PM o page 2

%. _

e had wits him was arifle Flaisa

om & famn. e g
good of buy, and all the good of boys kave ifles, ind
i’ i Like be wag a guat g dealer” Buthe
[w.it) a goarrazng deug dealer, eaaetiy.

In that cae, the caestion of whaiier Lo disoiss 2 gun
chrge Luceying & stazatory mandatory ménimue
turned on the prosecutor's perception uf he Zefenda
was in furn informed in part by race.

enicnce

cutpalsity, w
Berause uncossdous racial D bs 50 cltficuts to detect,

atieupts to reduce its =fects rmust incinée education and

culfitral sonsitiviy Taining, ws wel as diversity in fizring
and ssoervision, Qae former LS. Atosrey stated,

owas the very fest Hlispanic [Assistant 1S, Aztorney!
to be hired [in a Sorder district). At the first mecting |
went ta, one puy siarted iking about immigeadon,
andhe said, “wets.” and he foked at e, aud the word
ity tha: offize g, st sl bit

was sever us
maltes 1 difterence . .. . The person you bive will bea
suparvisor in somchody ehie’s aduinistration dovr the
line, anc i rmportan they brirsg in thal cutzers) &6
forenca

Anoter former U.S. Azorney adéed,

We Jraok] 21 the senfer mansgznient and lked very
openly about race axd talked very apenly zbout racial
dispersics in the system . For the most part, race
never discussed, 1€ never 5213 ta)
olviectively dealt with in ang nc:
of e oflices wa came from. Thar was a real difference-
ke, Arl then o3 top of that, bringing :n peaple
whao ate wore diverse atd look mote ke tha peosle
yiou have to pr sl mean the cise does
't get handled, bulf it sueans thas the zase may he
handied in a dilierent way. . .. 1 Lhink those things ace
significas ol meaningful,

cecui

rver. "I you are
rity

Anoler furmer U.S. Aztorney noted, hoy
going to say to spervisors, “The iseus of il di
peeds tu by considered.” that's a teaching proces
they'r just words -» many peagle. So buw you Eauslate
tha: s meaningful part of the process.” Simitarly, one
formes U8 Azorney offered,

because

ik public educstion &5 he wus. Upportant tisg
Crafta way o o wiih the peopic i3 generl
in thie countcy aboul what e problen: is, why i isa
prol
what eqrial fustice rmeans o us, and why we need it |
jrast think there is very 1t attenlion being paid i
racia: dispaity! gererally oLl in lhe world ualess it
affecis secple indivilually. Sa you aeed to tell zetn
why it marars to thim incividaally. v public educ-
siom wonld e my frst [prioriy}

o, what e constituzonal ramsfications ave,

Disparate racial effsats in decisivn-making curcenmes

ot uncons;

rmay also vasult ot fror cams: cas raciat

nrgeting but f2

i e application of Tace-xeutral rules ov

FEDCRAL SEMIENZING RF€ORTTR « YOL. 13, MO

st Taw suforcement
use of, thelr dhsparste

poliries adogted t urther logt
purposes i spite of. albelt nat b

ffocts may be unnecesserily exacer-

clow enfurcemnent yoils, For
ximple, the 1 cal sentercing
ratia results in much igher semtenves for delprdants con-
4 of drug trafficking o Aving crack, of
swhem appraximately 85 persert ave black, thar thage
whaga offenses inveive thi sume quusiily o
£ sehom only §0.5 percent are blackS-—zven though
1t research indicates it the current pesally stuc
ture . . greatly overstates the relative harmitziness of crack

10 crack-io-cocaiae fede

vich

cocaiue pow-

e tha e use of

v

s, 16 lrnpose vaztence enhancements also di

invrity defendants,

o contac with site

E sing litde addi-

tional benefit in tie way of redaced Tecidivism rates*
To e suze, achieving the right balance between effec

cocaine."? Sinilaely, researss fus st

ading convictinms for nony

ral history, ine
drig off:
proportionately afftts black and
who are more likely o have wo

sminal fustics systems—while cor’

tive faw exforcesnen and eyuitable sentencing outcomes
s cder 1o rednor erime and incroase pablic safety

particulady whess
exacerbate exishng sacial izbalance:
One former U.S. Atloziey described experiending lua
pressure from communitios of calor wiio falt insufh
Cenlly pro eyl by lesl iaw erforcernent;

cialy ceutrat poticies o rules may
is a delicate sk

Wil [ iane to conclade over the cowrse of my tenure
s hsat all disy
pronaunced in our crimnal justice systom. And yet
cursob. aur pod, uur persosal inegisy [required us] fo
make belter souse very ad crowmstinees,  and
Gupse arent easy decisions or black-and-white deci-
sians, The victima that came fo us . sad, "Cac'Lyou

rities fu cur society show up most

Falp us with trnie:” Se while we taik abowt ... a disoro-
portivrate ‘moacs felling oz minority defendanis, the
brwnt of e orime, wicience, and al. the falous, for bk

ef'a better word, that we wesr sccing was '
en biack vietms and minarity victins, So my poin
¢ thiz iz all bad
Lucause i is affecting and faling upnn penr and
sainority people. 1f you Janic at Fie other sde, it's e
and mminority people that have the same goals and
iraiions el uf s have. The difference is it is more
Ukely Urst we e deiviag fheme] into & communiny thy:
is ot safe S those pecpie were Teft ta co
with. §othaze aren’t ca aud { think we do
a disservice w approact e in & way that is good or
bad o blsck sndwhile bucause they are a .ot pors
involved Ui that

At the vane tine, one farmier U5 Attorney siesrmibaid
feeling signiticant pressure fo explurn prosecutosial tec:
sivss thal contibuied to racial disparity in federal
sentences in ozder to rozain the esprct unk Lt of tie
perience fhe aifeers of hath critee and

copanunities that
law enforcement

3 - FESRUARY 2007
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We had a sibiatian where the logsl 57 eriil's deparmeent
said, “We aze going to come in and do.a drag
want the fderal government
ayise ke fur or fve of the worst ‘cases Wl it
< up that . .. 100 people jarc arvested, andd 21l of
ragm are yourtg Liuck men wio bave been marched
{10 these paddy wagans, and they are all being fmed
[Werd gels vut] that tke U5, Attorney is prosecuting
far cazes. The dissaction waw's reade that we caly
Fac four fof the cases’, Wil on Monday imeroing 1 had
stars Lned tp. tightlilly su, bacause (hey were see-
sagonly. .. that the 1.5, Attorney had gone out ind
ol s ar ey mnark an fcse younz e, ace they'ts
chamsosing to say, “Yes, we want vz communibes
ean, safe, and se farth. but ere it much more o
4nié these kids are not e anes bringing hese
drugs i Se you des with that hepefully ina vay
Als positive, 2nd you also pursue the large: case
Wewere able to . . say, “Well, 1 uncerstand what you
winig, and the issues you'se raising, and we are

Fandling thess ‘cases|. and jlhe state is] handling those
* férad] & 00t or tae rronths iater we ware able
<0 amest the puys wo were bringizg (the d-ugs}in

soms good ol buys . ... and we were hopefully sble to
sasintain scie coedibility with that com ity

tidrazely, the former U.S. Attorneys who partici-
pated in the Newerber 200 facus gronp ageeed that
comseious attenion w0 the Tole of e it prosecutotiz
red a*forts te mosn:tor

Jevision-making, s will as con
and zmprove the derisin-makiog process, is e
es in the outcoines

sential far

mifigating unwarranted racial dis
of fedezal crintoal prosecutioss.

1. GUIDING FEDERAL PROSECUTOREAL DISGRETION
A. LNITATIONS OF CENTRAL OVERSIGHT FOR
FEDERAL PROSECUTORS

Guidinee for ferdecal prosecuers confronring the cemples
cuallenge of sddressing vacial disparity recuises Lesdbility
and sus s difficult o opose by Bat. The publicly avail
ble U5, Atorney's Mamial, which S udes the
Proseculivn. provides guidelines on how fed

Frincizies
exul srosecutors should axzrese discretinn in making
decisions suck e whielier o prsecule a cuse fodarally,
swhiich charges w0 bring, and fess: to negotiate f:ea agree:
Tringipls u .60 explictly prolib.ts the use of

sions could not exaban away 211 vacial inequitics n the
inciderve of rrack cocaine prossuuiions, substantia assis.

snce wosons, 2ad charg ng of gunr
sentance cnhancenzents. She thesefire asked each U s

s praciees ad pro
urjel that sirmilurly situcted defendants are

reled e same” and

es in the exeriise

o ensiza the wun of race-nentzul pold
of proseattosich diseretian within a dismict Absent
competing, specificlaw enfrcoment fuy
taere is nrdirariiy no justification for diftering poticies
and praclices witiin a dist:
silued defendarss. Marenver, any
Lot has 3 disparace racial impact saould be caretntly
revizved 1 Gelemine whethar the dieparity is justitiod
by lasw enlis e-nemt necessity and ot the produe: af
cunscious or unconscious racial ks

Despite the implementatiun of 4 stong navvnal policy
isparitios fa the faderal crimis

esigned 10 reduce o
nal justice system, the question remains: Waal impast
ave it individual

ity
comcens and priotdes s well as national direcrives® The

cl, and fed-

7 amoag local, saste, dis

oulettis For cor
aral poticy prefecrices «ad low enforceraen: priorifizs
Lenders implementasion af sniform nativna: policy i
eack of the minely-tzce USAOs a complex bask. Indeed
v formen (5. Attorneys who partic pe.ed i the Nevem-

ser 2505 facus group recallec, “We saded up being the
auly two 11.5. Attamzys whe had written poiicies in our
crimination i prosecation

disseocs prohibiting raciz)
and law enforement gensrally and daying we would ot
prasecite cases .. . wesUling from racnal prafing.”

B. POSSIBILITIES FOR LOCAL OVERSIGHT OF
FEDERAL PROSECUTORIAL DISCRETION
Tha former U5, Allugneys in the Novermber 2008 fous
zed st loral implementaliva ard enforce-

srcup smpl
ment of national policies prohibiting race discrirainazon

] cutorial decisi king regusce of
¥ crncerns and local
sordi-

vetiess 1 focal comme

aad repens
few enforcement needs. For cxampls. e oeeds o
seration nflaral, siave, and fodazal
e sesvusie afocation i

nate and secure the co
i

race an ethex mvidious n
decisian-maldng st states only thal & “persor
it sex, natinal origin, o polvizal assciation,
or beiels” may ot inflience a feceral prosecutor's desi-
sion “whether lo conumence ot recommead prosecutior.
or tzke cther action againsta persor.™

Suppiemenling the Principles of Proscrution are oeua-
stonal national DO pokicy directives issued by fae 1.5
Attorney General. [n 2008, Attarney General anet Rene
emphasized the need Tor effeclive hucal implerentation of
natoral DUY policy o reduce rerial disparitics i prosscs-
., General Renc reported
ssing Federal prosecu-

torial decision-making, Atior
the: an inlernal working grow,

FFOFRA_ SENTINCING

o enforcevent ages
liphto” locel risne patierns; and ro apprecic!
sbilits effecrively ta prosecute cases «11 lfe! how national
directves addressing racial dispary may be implemenied
ihrough indiidual USAD policies and priorities
e Dozuseer U.S. Aoracy explained die complicat
selationship etween federal prosecors znd toca, Lw
enforcerent, in which feders: orossculorial decis’
Where ilav

@ state's

maay

be influenced by the decizions of focal agents
enforcerrer wante to get s quick stailsi
the maciad disparty eccure 1¥7.a Jot sasir to o o tu i

hood, 0 1 snichody than to Zt yorir

rution in ) commuesiy

resuurce i an undss
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2 e potentlly pobtizally poweral poaple.”
ey added tha loval kv enforce-
cersathe

At the end of the
anber of

whera fhe:

Anuiler former U S, At
et “mekfes] thuse decisions w putall th
black serumunity and ret the suburby

dag, iFyou arc gelling & Lisproporsonate ©
, then what can you do?* Orce forre.er

eop'e

of wlor: brough
U.S. Attemey tecaled

ny

- Oncof the lissl
aty

sunelbing . inyeur fice
2 ppened when [ camic into office was

doiug
thinys ia:
wosuplaint farose; in te Hispanic commur ity alicus
sucicl drofiting as Uspranics drave threugh cortain afTTa
ent neighborbieds ... That was 21 aves the news, an
when e in, Lssd. “Wewil look arthis™ T cafled
up the Givl Rights Depactent of the DO We were
not trying to ke & case, {bit we saxd, we Bave to look
atthis, and | think tha stopged tht probiem.
wasn'tairaed u: Lrying 10 make @ cases s was aired at
saying. his ran't happen, and  way of educating fioral
L enforcemen set e word out
that . we arere 07 gping b-arvest anybody; we just
swanted to sec what was going on, because e perception
ywas thiat i was raciz] profiling, and flzal law enforce:
st didn't want thi, and we dide't want thas Lat
swat a litge thing that haloed. T think

It s wi

The degree to which individual U5, Attorneys are alle ko
control the allecation of fedezal funds within Exel districts
ks adtects dheir wbility i shape nationaf poficy to sldrey:
Iocal concerns. One fevmer U3, Atorey deseribed frustrs-
on with the niandate b implenzent national 7cticas with
Sotentially disparate racial cficc. subi us it prioritizing
offenders:

federsl praseculion of care

e weie warking with stale st locals to try to dentify
< priar offenses, 5o we conlz give jdeferdsiis] federst
tizne o ibat saey weuldd he in custody fouger. .

Clearly, these guys rould Rave been provecuted at the
state lovel and would have seen hand.ed alfectively
thave, and we dicn't need anr ~esources locked in tre
DO policy. ...} could ot da seme of e things that |
Ihowglit we really skould b doing, such as environ:
mental crirme, white-collar crzme, and financizl crims.
e of and 53 forth.

Another “armer 115, Attorney described wnbivaience
about the need to cversee stie-fedoral task forces finded
with Feceral dofiars cammarked for particular satioss] law
enforcement protities. “the [slate-federal] task farces
are the best and worst thing thar could huppen s you),
There is 5o muck mon:

Tisey generale so many cas
thing For [state law enforcesment] 1o get money, they have
e britig cases i federal prossoutars|. The niore cases you
bring, the mave money they bave.”

Gree formmer US. Attomey deseribed d crealive
foderal zask orce finds sdussister=d by the state i
addrass local concerns and zlleviate ensions by sducatiag
lnce! #nd state law enlisrcement about racsal disperities

DERAL SENTENCING
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sesultizg brom oversnfuzcement of federal diug ks
which was fusled, i ram, by the practice of permiitiug
fzed as
132 *15 was our belief 22zt bocal [law? enforcament

v supplerentlocal Taw enforcemes

was facused 2n w2 fuLof very small drages
with the Foge of [seiziag some frfeted assels) and

tumncling he morey bess into their coffers, |t

[oF assets is] 2 great fonl, but it can b abused, and we were

of e opinion U il was very Tauch arone I zhise.
ase to this concern, the US, Atleraey's
e state rant sdministrazors who allccated

Tn resp
approach
federsl gran funds  foderel state baw enlors enent task
quested that the state grant adzrinistrators

cipietts, as 1 condition of funcing, te attend

forzes and

require all
trzinings hehl by e 1.5, Atiorney’s office w address ccn

cemns abous racial disparitics in law enforcement:

We.... said to [the grant administrators], .. “we thank
e furfeinure laws [permining state law eaforcenwent to
retain assets during state-fodorad tagk forge investiga-
lions] are bamg wsed in a maner that leads 10
gispropurtivaale irpacts acd ere pot bring used ina
marer consistent with what was inrended, What we
wanll lu du s . . . take an the responsility of duing
training for everybudy, but .. we want you 1o “eguire

that anyboly who geis menes has to be cubisct to
the training” and ey did. . .. b0 ou coulda’t get
tgrang monay without the waiming,

Once the rining condition was put into effect, it

required meuriogfu conter:s

nebassd trair g, that s, teacking
faw eatersement to recagmize . that te pursue srests
Based manner was inconsisretwith adl L
hiey tad been taughe aad, far most of ther
2 they golinto law enforcement in the first
place. That it was unconstitaticeal, uncthical agd 3

sors of oeher Hiings

W focused on v

versl. e etfort fad yely pesitive resubs
We recopnized that hete wexe soime vika wers=t
gaing o care one way or anather. but for those wha
we were uble b Laintrtcats o
masener

cared about vatnes,
1o pursic law enfercement in g
istent wil whai ey wanted tc
10 ipug term, anz [ think it was Sine-
il (Foctive  Pleople saried . caltag us eve
fihen grant meney was 5ot atissue] and said, "W
be subject to ining, we want e aining
Erouglr. to us.” .. We dic It for a perioz of three years
fof, no law snforoament ontity in e siade
Federal grant money without gaing though
g, ard s wotked

Anater potential LumpEcating factor affecng the
office practices, suc as
arises from

imzlamersmgion of intern.

regaraing kinng, Wining, and supervision
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die fact dhat Altorrieys General and U.S. Amtorneys are
tore they saper.

political apaointees, bt the line prosc:
vise are incteasingly corear aftorreys. The former U
Ao the focus group vrged dose oversight withn
locat USAOs as the only way of establishing office nosizis
and procedures will staying sower. For exmpie, mple
menting 2 system for clase review of chargng dedisions
adards and

mag help 1 create eaurceable internal st
heip to eliminzte the =fucnce of ilegidmate faciors such
s allecting charging and, wmately,

as vace o deusy

sentencing:

Think the superviser's ability to exercise geauine
judzment sxd sapervision depends wpom | getting all
e facts, and | think teat can anly be dons threugh a
faceio-face meezing Pasically, the AUSAs should pres
ent the case 1o the supervisor for sign-of

Unfortuuaiely, .. . as as AUSA, Thas a face to-face
fmestizg) with my supensisor on 26 ipercens off my
nost of it was paperwork I Giled cutard
med il ued it canne Sack,

Cuses
sentup, and they

Relarzdty. another former U.S. Atlomney recommended
the use of intornal irdictrr ent rmvew commitess:

Wee id ihiat w00k onsy Wil supervisers, bat with AUSAs
nhot even affiiated with the secton. ... A lotof routine
b i uough 2 sereening
process, and the AUSA world come in and was subgect
0 cross 2vamination abour the case, and ol every case
snade it throngh tal first incictment freview). We did
+1atin every case. A Lot of # vy like o grand Jury; it
gets pretty tauting, but on @ Sigger rase and most com-
plex cases, 7 was a serious procoss, and | thank U
cFice is still domg that todzy.

Centralized aversight of lacal USACs rerains » vl
toring comphiatce with malticeal

aole mechatism fur
direchves that address rcix disparides in 1
Amind justes syt One former U5, Aoriey sug-
gested that aversight of the racial effects of prossruioria
jerzaker. within DO by
sive OiTice for United States Attoraeys {TOUSA’), which
15 responsible frr reviewing the perforsunce of cach
USAC: "Une Ynag trigat acaly be doable . when the
LS. Attorneys offices zxc evaiusted {ly i SOUSAL IF
vou heve staislics that give the appearance of dizpropor-
onality of any rype, it would b fooked inio [ta explain
exists, There vl be times whers it's very puvifl

1 Execas

degt

why
and warranted, and maybe here are going b b thuzs
when "Uis pol, bat requiring et it be Jorked al and ana-
lyzed by the UL5. Adaracy during the evaliation process
would be . gu0d step, snd probably something -hatis prac

ticatly daalie.
Finuly. e former U.S, Atiornevs emphasized,

addressing racial dispar.tics 11 t6e dialtict Jove! requires

d community suppert. One former C 8

locat feadership
Attomey higaligheed

TEDERA.

do

e very Senportant rale the U 5 Astorney as the chiaf
law enforcemen . officer azs in not only sedting’ policy
in their own offices but identifying and conmuaicat

ing that palicy o U commupizy and the community

of lw enfireereent. 1 s 2 tramendously poweril ool
that is very funcamental to setbng the framework
whether thers is zowg to e dispasity or
your adminstrabr is not ol aiowing you as U.S.
Atorney end epcouraging you as
ke s Kind of statenent and provie
srship &2 your community, thes som
ta: adminisloalion, w

ausly wrong wi

Several former U.S. Azonieys expressed the vajue of sir
s and being cxpected

02

Ply engaging in corscious sclf
to produce explanalions of Theis reatons for paricular

prosecutotial decisions:

Just wy=g o make [prosecitors] justify fracial dispai-
s will kave soee kind of effect ane wiy or anotizer
(Feamchody comes into ray dis o the onteids
ané: they see a huge dispenity, somebody is pring to ¢l
sson the carper 1t just afact of e, We are
gaeng ta Be very dafrrsive shout i, and are zing o look
atita hede doser. i nevers hzppencd when T was U S
Altorney, end ¥ knov: we had idispart

atehot .. one call or anyfh
aing on down th

11, GONCLUSION
As the focus group of former US!
prosecuiors bold he pewer wo eviivate and constr
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Mr. ScotT. Thank you.
Mr. Mauer?

TESTIMONY OF MARC MAUER, EXECUTIVE DIRECTOR,
THE SENTENCING PROJECT, WASHINGTON, DC

Mr. MAUER. Thank you, Chairman Scott.

We are here today to discuss racial disparities, I believe, for two
reasons. One, because our justice system needs to be fair and per-
ceived as fair. And, secondly, because I think we can’t have public
safety unless we have racial justice, and we want to keep that in
mind.
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I want to just summarize what I think are four key areas to look
at in assessing where racial disparities in the justice system come
from. The first is a question of, to what extent does dispropor-
tionage involvement in crime produce racial disparities in incarcer-
ation?

There has been a series of studies by leading criminologists—Al-
fred Blumstein, Michael Tonry—over some number of years, look-
ing at this question. Originally, the first study of the 1979 Prison
Population concluded that 80 percent of the disparity in incarcer-
ation of African-Americans could be explained by greater involve-
ment in crime. The most recent study, looking at the 2004 prison
population found that the figure had declined to 61 percent.

So nearly 40 percent, they find, could not be explained by dif-
ferential involvement in crime. They attribute much of the dif-
ference, the unexplained variation, to policies related to the war on
drugs and other social policies.

The second area has to do with disparities in criminal justice
processing. When we look at the area of law enforcement, it is cer-
tainly the case that many agencies are taking the issue of racial
profiling very seriously. We would never say that all law enforce-
ment officers or agencies engage in racial profiling, and yet it still
remains the case to a troubling extent.

Just this week, 20 police officers in Dallas, Texas, were cited for
having given tickets for “not speaking English” to Latino motorists
in the city of Dallas. The other major disparity, as we have dis-
cussed in criminal justice processing, is the impact of the war on
drugs, and we see this coming about through two overlapping
trends. First, the vast expansion of the drug war. We go from a
point of having 40,000 people in prison or jail for a drug offense
in 1980. Today, that figure is 500,000. And as that expansion has
taken place, the vast majority of the resources going to prosecute
the war on drugs have taken place in communities of color, to the
point where two-thirds of the people incarcerated for drug offense
are African-American or Latino, far out of proportion to the degree
that those groups use or sell drugs.

The third area that relates to disparity has to do with the over-
lap between issues of race and class in the justice system. And I
think the key issue here is the quality of defense counsel.

There are many very fine public defenders and assigned counsel
around the country doing a very high-quality job for their clients.
Unfortunately, there are far too many jurisdictions in which the
quality of defense counsel in indigent cases is far from adequate,
far from giving their clients a reasonable defense. This has been
well documented by the American Bar Association and many other
organizations, and it doesn’t provide a fair system of justice. We
also see differential outcomes in access to treatment programs and
alternatives to incarceration that may be influenced by access to
resources.

A fourth area that contributes to the disparities we see has to
do with the impact of what we view otherwise as race-neutral poli-
cies, sentencing policies in particular. We have had much discus-
sion about the effects of Federal crack cocaine policies.

We also see differential outcomes in the so-called school zone
drug law policies that penalize drug offenses near a school zone,
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whether or not they take place during school hours or involve
schoolchildren. Because they penalize laws in urban areas more
harshly than suburban or rural areas, African-Americans and
Latinos who commit a drug offense similar to one that may be com-
mitted by a white in the suburban or rural area are punished more
severely. A recent study in the State of New Jersey found that 96
percent of the people sentenced under a school zone drug law were
Black or Latino.

In terms of what we can do to address some of these issues, four
quick recommendations for consideration here. First, I think we
should look at the example in some states that have begun to adopt
racial impact statements for sentencing legislation. Just as we now
routinely do fiscal impact statements for social policy, the states of
Iowa and Connecticut last year adopted legislation that policy-
makers should have available information about the racial impact
of proposed sentencing laws. It would not require that they vote
against the law if there was undue racial impact, but it is informa-
tion to consider as they look at the proposed effect of the law.

The second area, as Representative Cohen said is the Justice In-
tegrity Act. And let me just note here: There is nothing about the
act or the process described that would not permit and, indeed,
would require and encourage a full consideration of involvement in
criminal activity that might explain disparities.

I think the thrust of the legislation is to look at unwarranted dis-
parities that are not caused by involvement in criminal behavior.
Those are the issues that we need to surface.

The third area to reconsider are drug policies. We can have bet-
ter outcomes in substance abuse, better outcomes in how we use in-
carceration, and also reduce racial disparity if we shift the empha-
sis on drug policy toward prevention and treatment and away from
harsh punishment.

And, finally, I think we just need to level the playing field. The
problem is not that we don’t incarcerate enough white offenders in
this country. The problem is we need equal access to justice, and
we should have high-quality legal representation, we should have
a broad array of sentencing options available to judges. If we can
level the playing field, I think we would get better outcomes for all.

Thank you.

[The prepared statement of Mr. Mauer follows:]
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PAGE 1 TESTIMONY ON RACIAL DISPARITIES IN THE CRIMINAL JUSTICE SYSTEM

hank you for thc opportunity to present testimony on issucs of race and

the criminal justice system. Iam Marc Mauer, Executive Director of The

Sentencing Project, a national nonprofit organization engaged in research
and advocacy on criminal justice policy. T have directed programs on criminal
justice reform for more than thirty years, and am the author of two books and many
journal articles on issues of race, sentencing policy, and the impact of incarceration.
T have also been engaged with a broad range of practitioners around the country in
efforts to identify and provide remedies for unwarranted racial and ethnic disparities

in the criminal justice system.

There are many indicators of the profound impact of disproportionate rates of
incarceration in communities of color. Perhaps the most stark among these are the
data generated by the Deparrment of Justice that project that if currenr trends
continue, one of every three black males born today will go to prison in his lifetime,
as will one of every six Latino males (rates of incarceration for women overall are
lower than for men, but similar racial/cthnic disparitics pertain). Regardless of whac
one views as the causes of this situation, it should be deeply disturbing to all
Americans that these figures represent the future for a generation of children

growing up today.

In my testimony I will first present an overview of the factors that contribute to
racial disparity in the justice system, and then recommend changes in policy and

practice that could reduce these disparities without compromising public safety.
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CAUSES OF RACIAL DISPARITY

In order to develop policies and practices to reduce unwarranted racial disparities in
the criminal justice system, we need to assess the factors that have produced the
current record levels of incarceration and racial/cthnic disparicy. Thesc arc clearly
complicated issues, but I will focus on four key areas of analysis:

® Disproportionate crime rates

e Disparities in criminal justice processing

e Overlap of race and class effects

« S
® Impacr of “race neutral” policies

Disproportionate Crime Rates

A scrics of studics conducted over the past thirty years has examined the degree to
which disproportionate rates of incarceration for African Americans are related to
greater involvement in crime. Examining national data for 1979, criminologist
Alfred Blumstcin concluded that 80% of racial disparity could be explained by
greater involvement in crime, although a subsequent study reduced this figure to
76% for the 1991 prison population.’ But a similar analysis of 2004 imprisonment
data by sentencing scholar Michacl Tonry now finds that only 61% of the black
incarceration rate is explained by disproportionate engagement in criminal
behavior.” ‘Thus, nearly 40% of the racial disparity in incarceration today cannot be

explained by differential offending patterns.

In addition, the national-level data may obscure variation among the states. A 1994
state-based assessment of these issues found broad variation in the extent ro which

higher crime rates among African Americans explained disproportionate

! Alfred Blumstein, “Racial Disproportionality of U.S. Prison Populations Revisited.” 64 U. Colo. L. Rev.
743,751 (1993).

? Michael Tonry and Matthew Melewski, “The Malign Effects of Drug and Crime Control Policies on Black
Americans,” Crime and Justice: A Review of Research, Vol. 37, U. of Chicago, 2008.



61

PAGE 3 TESTIMONY ON RACIAL DISPARITIES IN THE CRIMINAL JUSTICE SYSTEM

imprisnnmcnl’,,3 Thus, while greater involvement in some crimes is related to higher
rates of incarceration for African Americans, the weight of the evidence to date
suggests that a significant proportion of the disparities we currently observe is not a

funcrion of disproportionatc criminal behavior.

Dispari

es in Criminal Justice Processing

Despite changes in lcadership and growing attention to issucs of racial and cthnic
disparity in recent years, these disparities in criminal justice decision-making still
persist at every level of the criminal justice system. This does not necessarily suggest
that these outcomes represent conscious efforts to discriminate, but they nonetheless

contribute to excessive rates of imprisonment for some groups.

Disparities in processing have been seen most prominently in the area of law
enforcement, with documentation of widespread racial profiling in recent years.
National surveys conducted by the Department of Justice find that while black
drivers may be stopped by police at similar rates to whitcs, they arc three times as

likely to be subject to a search after being stopped.

Disparatc pracrices of law enforcement related to the “war on drugs” have been well
documented in many jurisdictions, and in combination with sentencing policies,
represent the most significant contributor to disproportionate rates of incarceration.
This cffect has come about through two overlapping trends. First, the escalation of
the drug war has produced a remarkable rise in the number of people in prisons and
jails either awaiting trial or serving time for a drug offense, increasing from 40,000
in 1980 ro 500,000 roday. Sccond, a general law enforcement emphasis on drug-
related policing in communities of color has resulted in African Americans being
prosecuted for drug offenses far out of proportion to the degree that they use or sell

drugs. In 2005, African Amecricans represenred 14% of current drug users, yet

3 Robert D. Crutchfield, George S. Bridges, and Susan R. Pitchford, “Analytical and Aggregation Biases in
Analyses of Imprisonment: Reconciling Discrepancies in Studies of Racial Disparity.” 31 J. Res. Crime and
Deling. 166, 179 (1994).
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constituted 33.9% of persons arrested for a drug offense, and 53% of persons

sentenced to prison for a drug offense.

Evidence of racial profiling by law enforcement does not suggest by any means that
all agencies or all officers engage in such behaviors. In fact, in recent years many
police agencies have initiated training and oversight measures designed to prevent
and identify such practices. Nevertheless, such behaviors still persist to some degree

and clearly thwart efforts to promote racial justice.

Overlap between Race and Class Effects

Disparities in the criminal justice system are in part a function of the
interrelationship between race and class, and reflect the disadvantages faced by low-
income defendants. We can see this most prominently in regard to the quality of
defense counsel. While many public defenders and appointed counsel provide high
quality legal support, in far too many jurisdictions the defense bar is characterized by
high cascloads, poor training, and inadequate resources. Tn an assessment of this
situation, the American Bar Association concluded that “too often the lawyers who
provide defense services are inexperienced, fail to maintain adequate client contact,

and furnish services that are simply not competent.™

The limited availability of private resources disadvantages low-income people in
other ways as well. For example, in considering whether a defendant will be relcased
from jail prior to trial, owning a telephone is one factor used in making a
recommendation, so that the court can stay in contact with the defendant. But for
persons who do not own a phone, this scemingly innocuous requirement becomes

an obstacle to pretrial release.

At the senrencing stage low-income substance abuscrs arc also disadvantaged in

comparison to defendants with resources. Given the general shortage of treatment

* ABA Sranding Commitree on Legal Aid and Indigent Defendants, “Gideon’s Broken Promise: America’s
Continuing Quest for Racial Justice,” 2004.
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programs, a defendant who has private insurance to cover the cost of treatment is in
a much better position to make an argument for a non-incarcerative sentence than

one who is dependent on publicly-funded treacment programs.

Impact of “Race Neutral” Policies

Sentencing and related criminal justice policies that are ostensibly “race neucral”
have in fact been scen over many years to have clear racial cffects that could have
been anticipated by legislators prior to enactment. Research on the development of
punitive sentencing policies sheds light on the refationship between harsh sanctions
and public perceptions of race. Criminologist "I'ed Chiricos and colleagues found
that among whites, support for harsh sentencing policies was correlated with the

degree to which a particular crime was perceived to be a “black” crime.”

The federal crack cocaine sentencing laws of the 1980s have received significant
attention due to their highly disproportionate racial outcomes, but other policies
have produced similar cffects. For example, a number of states and che federal
government have adopted “school zone” drug laws that penalize drug offenses that
take place within a certain distance of a school more harshly than other drug crimes.
The racial cffecr of these laws is an ourgrowth of housing patterns. Since urban
areas are more densely populated than suburban or rural areas, city residents are
much more likely to be within a short distance of a school than are residents of
suburban or rural arcas. And since African Americans are morc likely to live in
urban neighborhoods than are whites, blacks convicted of a drug offense are subject
to harsher penalties than whites committing a similar offense in a less populated
area. A state commission analysis of a school zone drug law in New Jersey, for
example, documented that 96% of the persons serving prison time for such offenses

were African American or Latino.®

? Ted Chiricos, Kelly Welch, and Marc Gerrz, “Racial Typification of Crime and Supporr for Puniive
Measures,” 42 Criminology 359, 374 (2004).

¢ The New Jersey Commission ro Review Criminal Sentencing, Report on New Jersey’s Drug Free Zone
Crimes and Proposals for Reform, 23 (2005).



64

PAGE 6 TESTIMONY ON RACIAL DISPARITIES IN THE CRIMINAL JUSTICE SYSTEM

POLICIES AND PRACTICES TO REDUCE RACIAL
AND ETHNIC DISPARITIES

As T have indicated, racial and ethnic disparities in the criminal justice system result
from a complex set of policies and practices, which may vary among jurisdictions. If
we are committed to reducing unwarranted disparities in the system, it will require
coordinated efforts among criminal justice leaders, policymakers, and communicy
groups. Following are recommendations for initiatives that can begin to address

these issues.

Adopt Racial Impact Statements to Project Unanticipated
Consequences of Criminal Justice Policies

Just as fiscal and environmental impacr statements have become standard processes
in many areas of public policy, so too can racial impact statements be used to assess
the projected impact of new initiatives prior to their enactment. In 2008, the states
of Iowa and Connecticut cach enacted such legislation, which calls for policymakers
to receive an analysis of the anticipated effect of proposed sentencing legislation on
the racial/cthnic composition of the srate’s prison population. If a disproportionate
effect is projected this does not preclude the legislative body from enacting the law if
it is believed to be necessary for public safety, bur it does provide an opportunity for
discussion of racial disparities in such a way that alternative policies can be
considered when appropriate. A similar policy is also currently in use in Minnesora,
where the Sentencing Guidelines Commission regularly produces such analyses.
Policics designed to produce racial impacr statcements should be adopred by
legislative action or through the internal operations of a sentencing commission in

all state and federal jurisdictions.

Assess the Racial Impact of Current Criminal Justice Decisionmaking
Legislation first introduced in Congress in 2008, the Justice Integrity Act, is
designed to cstablish a process whereby any unwarranted disparities in federal

prosecution can be analyzed and responded to when appropriate. Under the
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proposed bill, the Attorncy General would designate ten ULS. Attorney offices as
sites in which to set up task forces comprised of representatives of the criminal
justice system and the community. The task forces would be charged with
reviewing and analyzing data on prosccutorial practices, and developing initiartives
designed to promote the twin goals of public safety and reducing disparity. Such a

process would clearly be applicable to state justice systems as well.

Shift the Focus of Drug Policies and Practice

State and federal policymakers should shift the focus of drug policy in ways that
would be more effective in addressing substance abuse and would also reduce racial
and ethnic disparities in incarceration. In broad terms, this should incorporate a
shift in resources and focus to produce a more appropriate balance between law
enforcement strategies and demand reduction approaches emphasizing prevention
and treatment. Specific policy initiatives that would support these goals include:
enhance public health models of community-based treatment that do not rely on the
criminal justice system to provide services; identify modcls of drug offender
diversion in the court system that effectively target prison-bound defendants; repeal
mandartory sentencing laws at the federal and state level in order to permic judges to
imposc scntences based on the specifics of the offender and the offense; and, expand
substance abuse treatment options in prisons and provide sentence reduction

incentives for successful participation.

Provide Equal Access to Justice

Federal and state policy initiatives can aid in “leveling the playing field” by
promoting equal access to justice. Such measures should incorporate adequate
support for indigenr defense services and provide a broader range and availability of

community-based sentencing options.
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These and similar initiatives clearly involve an expansion of resources in the court

system and community. While these will impose additional short-term costs, they
can be offset through appropriate reductions in the number and duration of prison
sentences, long-term benefits of trearment and job placement services, and positive

outcomes achieved by enhancing family and community stability.

CONCLUSION

While reasonable people may disagree about the causes of racial disparities in the
criminal justice system, alt Americans should be troubled by the extent to which
incarccration has become a fixture in the life cycle of so many racial and cthnic
minorities. The impact of such dramatic rates of imprisonment has profound
consequences for children growing up in these neighborhoods, mounting fiscal
burdens, and reductions in public support for vital services. These developments
also contribute to eroding trust in the justice system in communities of color, an
outcome which is clearly counterproductive to public safety goals. It is long past
time for the narion to commir itself to a comprehensive assessment of the causes and

remedies for addressing these issues.
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Mr. Scort. Thank you.

And I want to thank all of our witnesses.

We will now take questions from the panel under the 5-minute
rule. And I recognize myself to begin.
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Mr. Reams, in your printed testimony, you made reference to the
Webb study, the legislation creating a study of the criminal justice
system, but didn’t indicate whether you necessarily supported it. It
sounds like in your testimony that you would support to a study,
as Senator Webb has suggested, so long as it is comprehensive and
not just focused on one aspect or another of the criminal justice
system. Is that right?

Mr. REAMS. Well, I don’t think there is a real simple answer to
that in some ways. The bill, as I understand it, is in flux. It is a
little hard to commit to it in advance. Certainly, the findings that
have been circulated by Senator Webb suggest to be that the out-
come is predetermined, and that is probably one of the problems
with this act, as well.

It assumes that the system is somehow being driven by race. 1
don’t think that is accurate, and so I am not prepared—I don’t
think the District Attorneys Association are yet prepared to take
a position on that particular piece of legislation.

Mr. ScoTrT. Okay. You indicated that, in New Hampshire, race
makes no difference to police stops.

Mr. REAMS. That is correct.

Mr. ScoTT. Are you aware of the Maryland study that was or-
dered by a court that, on police stops and subsequent searches, it
showed not only a disparity in stops, but a significant disparity in
who got searched?

Mr. REAMS. I am aware of the Maryland studies. The most sig-
nificant study I have seen is the one that was whether the death
penalty is, you know, imposed on people of race more than whites.
Down in Georgia, the court looked at that and did an extremely
long opinion, the district court, about that and found that it wasn’t
race-based. That is one of the best summaries I have seen of the
issue.

Mr. Scott. That the race of the victim was not a factor?

Mr. REAMS. No, it was not. In most cases, the race of—I should
back up. The race of the victim and the race of the defendant are
usually the same. Cross-racial crime is the exception to the rule.

Mr. ScorT. Mr. Mauer, have you seen studies that show that the
race of the victim is a significant factor in who gets the death pen-
alty and who doesn’t?

Mr. MAUER. Well, I think there is a series of studies by David
Baldus and others on the death penalty that shows that, in cases—
the case that came before the Supreme Court, McCleskey from
Georgia 20-odd years ago or so, showed that persons who killed a
white person had a far greater chance of receiving the death pen-
alty than persons who killed a Black person.

And I am not an attorney, but my understanding of the Supreme
Court ruling there was that Mr. McCleskey could not demonstrate
direct racial bias on the part of anyone in the court process, which
is a rather high threshold to

Mr. ScoTT. And the discrimination would have to be shown in
his particular case?

Mr. MAUER. Exactly.

Mr. ScotTT. The fact that there is general discrimination was not
relevant?
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Mr. MAUER. And the court did not dispute the findings of the re-
search, broadly speaking.

Mr. Scort. Mr. Krisberg, you indicated that you didn’t want to
make the situation worse and referred to pending gang legislation.
Can you make a brief comment on what kinds of provisions would
be cou?nterproductive and which would be helpful in the racial dis-
parity?

Mr. KRISBERG. Sure. There are a couple of bills going forward
which purport to enhance punishment for people who are gang in-
volved one way or the other. If you look at the existing enforcement
of current statutes, they are, to my knowledge, exclusively applied
to minority defendants in the Federal system. So a further expan-
sion of that definition would make the situation worse.

Also, any Federal expansions that would push forward gang in-
junctions beyond current local laws, I think, would create addi-
tional problems. A gang injunction defines as illegal simply the
state of being in an area if someone defines you as a gang member.

By the way, I have just seen legislation—I guess the Congress
passed a bill as an amendment to the defense appropriation act
which bars some gang members from participation in the military.

I think the key issue here is, there are no objective standards for
this. Getting labeled a gang member, getting into a gang, intel-
ligence computer system is not subject to due process or equal pro-
tection of law. And once you are in it, there doesn’t appear to be
any way to get out of it.

So if I get labeled a gang member and then it turns out I can
convince people that I am really not one, there is really no mecha-
nism to have these records purged.

So those examples, gang injunctions, the use of alleged gang
membership as opposed to proven gang membership, and increased
penalties have almost always impacted young people of color.

I can tell you, for example, that in California, where we enacted
via ballot measure very tough penalties in terms of gang members,
the enforcement of those tough penalties in terms of prosecuting ju-
veniles as adults and so on has been exclusively used on minority
defendants.

Mr. ScorT. Thank you. And I have other questions that we will
go to in a second round.

Mr. Gohmert?

Mr. GOHMERT. Thank you.

Mr. Krisberg, are you proposing for, with regard to gang mem-
bership in the military, a “don’t ask/don’t tell”-type policy? Is that
what you are suggesting?

Mr. KRISBERG. No, what I am suggesting is that we follow the
dictates of the Constitution of the United States and require due
process of law when people are denied access to——

Mr. GOHMERT. But with regard to

Mr. KRISBERG [continuing]. Federal benefits.

Mr. GOHMERT. With regard to the studies that have been done
and the figures that we already have, you know, there are some
problems, as you have pointed out. The NCCD had a report that
indicated that African-Americans make up 13 percent of the gen-
eral U.S. population, yet they constitute 28 percent of all arrests.
That causes me tremendous concern. That seems so dispropor-
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tionate to the representation within the general population, but
then constitute 40 percent of inmates held in prison.

But I haven’t heard anybody talking about studies that indicate,
could there be a disproportionate number of African-Americans ar-
rested possibly partly because there are a disproportionate number
of African-Americans that have committed the crimes? I mean, is
anybody open to that possibility?

Mr. KRISBERG. Absolutely. And, again, what I would really urge
is to pay attention to what we have accomplished by amending the
Federal Juvenile Justice Act.

Mr. GOHMERT. Well, and you addressed that in your statement.

Mr. KRISBERG. Research on that

Mr. GOHMERT. Right.

Mr. KRISBERG. I think the issue is——

Mr. GOHMERT. And you mentioned that in your statement. My
time is so limited, let me just get to what my concern is.

When you see that a non-white person is four times more likely
to be a victim of rape or sexual assault than a white person, that
a non-white person is three times as likely to be the victim of a
robbery as a white person, you would have to be saying that those
non-white people are unfairly accusing non-white people when you
get down to the crux of those statistics.

And my first job—you look confused. Let me tell you, my first job
out of law school was as a prosecutor. And in a small town in east
Texas, which I love very dearly, I was shocked when working for
a D.A. who didn’t care what race the victim was. If they were a
victim, then we were going to prosecute the case.

And I was shocked to find out in my home town people would
ask, “Why are you prosecuting these cases?” When I would go out
to get witnesses, “This is Black on Black. They just have more vio-
lence. Why do you want to do that?” And the response I gave was,
“Because they deserve to have the protection of the law like every-
one else.”

So my concern is, number one, when you have 28 percent of the
rest being African-American and 40 percent of the inmates held in
prisons are African-Americans, that indicates there may be a prob-
lem there within the justice system that needs to be addressed, but
the difference between 13 percent and 28 percent of the arrests
tells me there is likely a fundamental problem underlying that.

What is causing more minorities to be victims and point to mi-
norities as being the perpetrators? Possibly because they are the
perpetrators. Then a concern I have is, if we push through some
agenda that says you cannot arrest a disproportionate number of
minorities, then we are back to fighting the battle I did when I
came out of law school, saying a victim has a right to be protected
with the full power of the law, no matter what their race is.

And we would be saying, well, yes, you are a minority, and you
are accusing a minority of attacking you, and we are arresting too
many minorities, so we are going to have to let your attacker go.

Mr. ScorT. Would the gentleman yield?

Mr. GOHMERT. That is a concern I have, if we don’t approach this
the right way.

I certainly would.
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Mr. ScotT. I think, in Mr. Mauer’s former testimony, he sug-
gested that 60 percent of the disparity could, in fact, be attrib-
utable to crime rates. And could we have him expand on that to
see

Mr. GOHMERT. I would certainly invite that.

Mr. MAUER. And let me just echo your concerns. Yes, this is not
just a criminal justice problem we are talking about. This is a soci-
etal problem. You know, I would strongly encourage the Congress
and state policymakers to address why some people are more likely
to engage in criminal behavior. That is a critically important issue.

At the same time, it seems to me the criminal justice system
should not exacerbate any existing disparities. If there are proc-
essing issues that are based on involvement in crime, that is the
job of practitioners in the system, but it is also the job of the prac-
titioners and policymakers to make sure that people are treated
fairly, regardless of the rate at which they come in the system. And
I think that is what we are trying to address today.

Mr. GOHMERT. And I am pretty sure that we certainly agree on
that. And I do appreciate the indulgence.

Thank you, Chair.

Mr. ScorT. Mr. Chairman?

Mr. CoNYERS. This is a fundamental discussion here. And I am
impressed by the attempt of Judge Gohmert to be fair, in terms of
analyzing questions of race. And how we get to when is it unfair
or not is very fundamental.

Now, I don’t think anybody—I have never heard of anybody not
wanting to protect people who suffered from violence or crime. That
is one consideration.

The other, Judge Gohmert, is that one explanation about these
staggering figures that astounded you as a young man coming into
the criminal justice system and astounds you now is that racism
is a question that figures into all of this.

Now, I would be very much more relieved if you tell me that a
certain explanation, a certain amount of the explanation for these
figures that shocked you as a young lawyer is due to racism.

Remember, when I started my soliloquy earlier today, I said that
we are studying about a question that is historical in nature. I
mean, this isn’t some new phenomenon. From the beginning of this
country, those brought unwillingly to America from Africa had a
different status. They were brought here in bondage.

And this isn’t a movie or a novel. This is what happened. They
were brought here as indentured servants, but worse. They were
brought here as slaves. This goes back to 1619, before the country
was even formed.

So put that into your intellectual processes and remember that
out of that came an attitude about people that didn’t come from
Europe, that didn’t come from England, were in a different cat-
egory. They had no rights.

And it wasn’t just a view of some people. It was embedded into
the law. Think about this with me. Many of the founders of our
great country were slaveholders. When they wrote about the free-
dom and the importance of liberty, they were talking about their
fellow white Americans. They weren’t talking about the people that
were held in chains and were producing some of the great things
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in this country. The agricultural system couldn’t have existed. That
is why the South had to go to the extent of breaking away from
the union, because there was no way that their whole system could
exist without somebody donating their labor and ultimately their
life to sustain their economic circumstance.

Then, to make it more complicated, the laws kicked in. What
were the laws, Mauer? The law said, if you are a person of color,
you have no rights. The courts kicked in. The courts said that you
not only had no rights economically or socially, but you had no
rights legally that anybody was bound to recognize or give cog-
nizance to.

So this was—we are talking about something deep. And there
came a time in our great country when they said that, rather than
even discuss this subject, we would be better off separating. Let’s
form two countries. All you folks that don’t want to continue slav-
ery on which this country was built, form another country.

And up until World War II, that had cost more lives—that war
took more lives and left more people, families, at one another.
There were violent states of opinion.

And then we went through this period of reconstruction after the
war was won. And by the way, it was barely won. I mean, this
wasn’t any—like we went out and just the won the war and settled
it. It was barely won. It took Lincoln every bit of his resources for
us to emerge victorious.

And so then the first people of color ever elected to serve in gov-
ernment came about during reconstruction, and they came out of
the South, because that is where most people formally held in sub-
jugation came from. And then you had the reconstruction. This is
all legal now. Remember, no rights. Supreme Court, nobody has
any responsibility to give any rights to anybody of color.

And then after reconstruction, you had this great electoral con-
test in 1877. What happened then? Hayes and Tilden, deadlocked.
There were so many irregularities on both sides that nobody could
figure out who really won the election. They met in a hotel here
in Washington. I think it was at Ninth and Eighth Street. I wasn’t
there, by the way. [Laughter.]

But it was—the hotel has been removed for many generations.
But they met in this hotel, and finally somebody said, if you will
remove the troops from the South, we will give you the presidency.
That is what one political party said to the other. That was as sim-
ple as that. Get the troops out of the South.

And finally, the one party conceded and said, okay, we will do
it. What happened then? Well, that was the end of reconstruction.
They drove physically—anybody in elected office of color as driven
out of the Senate, the Congress, any powerful positions that they
may have accrued at the state or Federal level. And that was the
end of it.

The Klan emerged and the organizations that perpetuated vio-
lence. You have read about the fact that lynchings occurred with
such frequency that they were family occasions. People would take
their family to observe a lynching. It was an event. Little kids, they
had pictures back then or paintings of people watching someone
being lynched.
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And they went through this terrible period in American history
where there weren’t—now, all this is building up generation after
generation. Understand why this is such a big problem now. It is
much better understood and it has been corrected, but nowadays,
what have we come through?

I can remember—I mean, I wasn’t here then, and I can’t remem-
ber it, but I know in history when the first African-American came
back to the Congress. Who was the first African-American? Who?
The priest, yes, Chicago, right. One person was—was it 1919 or
something like that? One person came in. And then, a little later
on, you got Mitchell from Chicago and Adam Powell from New
York. And then, finally, you got a few more started coming in.

But this is an important part of our history that we have got to
understand in speaking to the problem here of, why is there such
a discrepancy? It is because color was a factor, regrettably, and
that is what we have been looking at and examining and not al-
ways arriving at the same conclusion, but most people realize.

And I do remember this, when Clarence Mitchell, as the head of
the NAACP, used to have an anti-lynch law that he brought to
make it a crime to lynch Black people. And I know who in the Sen-
ate would pocket it every time. His name was Lyndon Johnson. He
was the leader of the Senate, and he said, “No way.” Year after
year after year, they came there and made that plea.

And so when you say, “Why is there a disparity?” There has al-
ways been a disparity. What we have been doing is examining the
disparity, and it has been less. The disparity is less.

We just signed a hate crimes bill last night at 4:30 one mile from
here, on 1600 Pennsylvania Avenue, hate crimes. And so when we
come here talking about why are more Blacks in prison, it is be-
cause the system is set up that way. Mauer and Krisberg and
McKenzie and other organizations have been—their organizations
have spent—that is all they have been doing.

A kid was just executed, what was it, 2 days ago in Texas, a per-
son of color, no direct evidence. His life was taken. They went up
to the Supreme Court of the United States, and Scalia said, no, we
don’t care. The state has decided this. The state is not for it. And
we are not giving him an appeal, and they executed him 2 hours
after Scalia made that decision.

So here we are today, still figuring this out. We have got a
former attorney general from the State of California. Goodness
knows what he has been through in his career, and a trial lawyer,
as well. And what has Marc Mauer been doing all of his life?
Charles Sullivan, CURE, he has been coming to these hearings as
long as I can remember, almost.

And I would like to, just in closing, have enough time to ask,
with your indulgence, sir, that Marc Mauer have just a word about
the historical relationship of the issue before this great Sub-
committee.

Mr. MAUER. Well, Congressman, I couldn’t do anything nearly as
eloquent as you do, so let me just say, briefly, you know, it strikes
me, as I say in the opening of my written testimony, we are at a
point today where, according to research from the Justice Depart-
ment, one of every three Black males born today can expect to go
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to prison in his lifetime. One of every six Hispanic males can ex-
pect to go to prison in his lifetime, if current trends continue.

It seems to me, regardless of whatever differences we may have
and how we view the causes of that problem, that is a disgraceful
situation that we are in. Some people may blame this on family
functioning. Some people may think it is a racist criminal justice
system. It seems to me we have an obligation to make sure that,
in fact, does not become the future for children born today.

Mr. CONYERS. And all of it isn’t intentional. After a system gets
used to doing things these ways—what do you think driving while
Black was all about? There were places that—in Detroit—I am
born and raised in Detroit. We had a city that incidentally I now
represent, in the suburb, that if you were in that city driving
through it, you would expect to be stopped by the police. It was
Ford Motor Company that hired a lot of people that came from the
South to Detroit to work.

And it got so that the people going to work, Dan, knew the police
officer that pulled them over, and they would greet each other. You
are just checking, because you did not come into that city unless
you were going to work and going back out. You could come to
work. You would go back.

But if you got stopped by the police so frequently that the police-
men know you and you knew the officer that was apprehending
you, that was just the way it was then. That is not in the South.
That wasn’t Texas or Mississippi. That was a Detroit suburb of
Michigan.

And I would like Barry Krisberg to give me just one little
th(()iught that is going through his head now, as this discussion
ends.

Mr. KriSBERG. Well, I would like to focus in on one statistic——

Mr. CONYERS. Push your button.

Mr. KRISBERG [continuing]. In this report—oh, I am sorry. I want
to focus on one statistic in this report, which is that 75 percent of
all the persons under age 18 that we put in adult prison in this
country are African-American males. That statistic breaks my
heart, and I think it should break all our hearts.

Mr. CoNYERS. What does that mean, when you say that, 75 per-
cent of the youngsters?

Mr. KRISBERG. Yes, of persons under age 18 who are sent to
adult prisons are African-American males. And when we think
about the consequences of adult incarceration for children and ev-
erything we know about that, that this would so overwhelmingly
fall on one group in the population, it should give us great pause.

And my mentor in the field a long time ago said, you know, that
the fundamental principle was, if this was your kid, if this was
your grandchild, what would you want? And I think when we look
at these practices of very young children, you know, in Florida, 6-
year-olds being arrested by the police and what have you, we can’t
imagine that these behaviors would go on if those young children
were white kids.

Mr. CONYERS. But what does that prison sentence do? You know,
there is nothing more criminalizing in our society than being in
prison. I mean, when you go to—you can go to prison, and when
you come out, you have been criminalized. You want revenge. You
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have been there with people that are bad. And that changes and
starts a new life going down for you.

Mr. ScotT. If we are going to try to get in the other questioners
before we have to go to vote, so the

Mr. CONYERS. Thank you very much, Mr. Chairman.

Mr. Scort. Have you got a—did you ask a question? Have we got
a quick answer to it?

Mr. CONYERS. No, I am okay. Thanks.

Mr. ScotT. Thank you.

We will go to the gentleman from California, Mr. Lungren.

Mr. LUNGREN. Thank you very much, Mr. Chairman. And I ap-
preciate your reflections on both your personal experience and his-
torical experience of the United States.

I would just like to mention in the record, I believe the first Afri-
can-American Member of Congress was a Republican from South
Carolina, Joseph Rainey. I hope that we don’t forget that.

And yesterday, we had the opportunity to honor Senator Brooke
from Massachusetts, the first African-American senator since re-
construction, who was a Republican and someone that I worked
with on a national committee.

I am—I don’t know—somewhat troubled by some of the testi-
mony here today. When I was attorney general of California, we
had the responsibility of handling all criminal appeals from the
time the conviction came in, as long as it was a felony, and I can
just tell you, if I had any evidence whatsoever of racial bias among
any of my prosecutors, they would have been fired immediately, if
not prosecuted.

If we found that an office were operating in that way, we would
have taken over the office, because I had the authority to do that.
If we found that a case was infected by race, we felt duty bound
to recognize that in our handling of the appeal.

But one of the most emotional things that ever happened to me
as attorney general was going to an inner-city school in Los Ange-
les and talking about a school safety program, which we were try-
ing to promote, and when it was all over, having a young girl, Afri-
can-American student at the high school, saying to me, “Why is it
that you folks don’t show up until after someone has been killed?”

Because a young man in her high school had been killed. And
she wasn’t looking at me as a white guy. She was looking at me
as the attorney general of California and asking me why we
weren’t doing more to give security to her school.

Mr. Mauer, you say that we have gone from 80 percent to 60 per-
cent now as a basis for why people are in prison by racial identi-
fication because of how it coincides with victimization. I mean, one
of the things that bothers me about part of the discussion here is,
for instance, we just had a major takedown of a major gang in Los
Angeles. I believe there were a thousand officers involved in it. It
was taking down—it happens to be a Mexican street gang in Los
Angeles that is terrorizing a community.

Every one of the people arrested, I believe, is a Mexican-Amer-
ican or Mexican national. And they are in the hundreds. And if you
would then step back and look at it from a racial analysis, you are
going to say, “My god, they are overwhelmingly going after Mexi-
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can-American kids and young adults.” But they are going after
gangs.

I just sometimes think, as we look at this—and I appreciate all
the testimony we have had here—we do not give enough attention
to the victimization rates. You now have law enforcement, starting
with Bratton in New York and then coming to Los Angeles, and
now other police departments, now use a computerized analysis on
a daily basis to see where the hotspots are. I suppose, if you are
talking about street crime, more of the hotspots take place in the
inneflj cities and other places. That is unfortunate, but I think that
is a fact.

Are we saying that, because of the disproportionate impact of the
people involved in the crimes there and, therefore, the arrests, if
they are done on an objective basis, that somehow that is racial in
nature? And so I just wonder what the implication is of some of the
studies that you are suggesting we do and the analysis that we do.

Would it be wrong for a police department to use that analysis
as they do now, to try and go to the hotspots where the violent
crime 1s taking place, number one? And, number two, violent crime
visits minority victims far more than it does white victims. That
happens to be an unfortunate fact in life.

If I am a police chief, if I am a prosecutor, is it inappropriate for
me to have an emphasis on dealing with violent crime over other
crimes because in my judgment it has a more serious impact on the
community that I serve? Or I will hear from a young girl at a high
school saying, “Why do you wait until someone is killed before you
do it?” And my response would be, “Because I was focusing on
white-collar crime instead of this.”

I mean, I think there are judgments that are made that are not
racial in intent, in motivation or anything else, except if you were
saying you are responding to the legitimate concerns of a minority
community. And that is one of the concerns I have.

And, frankly, I will just say this. It is not a question; it is a
statement. If we don’t have the guts in this Congress to stand up
to major unions who stop us from trying to answer to the people
in the inner city who are crying out for better schools, and we don’t
give them options, like charter schools, and, frankly, we don’t have
the guts to say we will give you a voucher, you mother or father
in the inner city, you don’t have the income to be able to send your
kid to a better school, we are going to give it to you, but if we don’t
have the guts to do that, frankly, I don’t know how we can look
those communities in the face and say, “Yes, we are really con-
cerned about the long-term interest of your communities. We are
concerned about those people going to prison in disproportionate
numbers.”

When we are not concerned about them failing school in dis-
proportionate numbers, going to lousy schools in disproportionate
numbers, going to schools with violence in disproportionate num-
bers, how could I—I don’t know how I could have learned going to
school if I had to fear going into that classroom that somebody was
going to have a knife or have a gun or I am going to walk out.

Or in the city of Richmond this last weekend, a young girl gets
raped for 2%2 hours, a gang rape, and people sit there and do noth-
ing. I know nothing of what the racial make-up of her attackers
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are, but, doggone it, that kind of thing that we are allowing to go
on in our schools kills anybody. I don’t care what race you are. And
unless we get serious about that, we can do all the statistics we
want, but we are not going to help that young child in the school.

And I am sorry I get carried away on this

Mr. CoNYERS. Mr. Chairman——

Mr. LUNGREN [continuing]. But I just hear these people talking
to me personally about what they see. And I didn’t think I was
doing the wrong thing by saying, yes, we are going to send cops in
there. Yes, we are going to prosecute those guys. And, yes, I am
going to make sure they are put away.

Mr. ScorT. I don’t mean to cut the gentleman off, but we are try-
ing to get—as a courtesy to the gentleman from Tennessee, who
also would like to ask questions before we have to adjourn, the gen-
tleman from

Mr. CONYERS. I just wanted to congratulate Dan Lungren for
that exposition and think that these may be some matters that this
Subcommittee that we are all on could begin to inquire in a way,
Dan. Would you concur?

Mr. ScorT. And I would also point out that there are proven cost-
effective alternatives to the disproportionate incarceration that not
only reduce crime, but do some of the things that the gentleman
from California suggested.

The gentleman from Tennessee?

Mr. COHEN. Thank you, Mr. Chairman.

Mr. Mauer, in his testimony, mentioned that African-Americans
constitute 14 percent of current drug users, but they constitute 34
percent of people arrested and 53 percent of people sentenced to
prison for such drug offenses. There are other studies that are
similar that I referred to in my testimony.

Mr. Reams, you talked about victimization and Blacks being the
victim of more crimes, African-Americans, et cetera. How about
victimless crimes? Why is it that African-Americans and Hispanics
are more likely to be arrested and incarcerated for victimless
crimes? Why is that?

Mr. REAMS. Well, I could think it partially depends on what your
definition of victim is.

Mr. CoHEN. Cannabis and crack and cocaine.

Mr. REAMS. Well, crack cocaine and the sale of drugs in the inner
city wreaks havoc on those communities, so——

Mr. CoHEN. It doesn’t wreak havoc on people elsewhere? Are we
not protecting them from themselves so they—because they become
dependent on these drugs?

Mr. REaMS. Well, I think what we are trying to accomplish—and
I think more prosecution officers are trying to accomplish—is to
protect the community. If that means arresting somebody who is
selling crack cocaine

Mr. COHEN. Let me ask you this. How about cannabis? Are we
protecting the Black community from people that are buying
donuts?

Mr. REAMS. Well, I think we are. You know, if you talk to—I was
in Arizona recently. And the drug task force and ICE put on a pres-
entation in Arizona, and it is the importance of marijuana that
pays for all other smuggling in that area, including the smuggling
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of human beings who are dragooned into bringing the drugs across.
They think they are paying their way in the United States.

Mr. CoHEN. That is sale. That is not possession. We are talking
about possession.

Mr. REaMS. Well, it is all related, you know, to the possession.
You come into possession of it because you bought it from a dealer.
The dealer is wreaking havoc on that community.

Mr. COHEN. But whites possess it more than Blacks, but they
don’t get arrested more.

Mr. REAMS. I am not sure about that statistic, but we—you
know, it is not a system where we go out and——

Mr. COHEN. So, Mr. Reams, you are telling me that the reason
we enforce these marijuana laws is because those are the way they
make money to do other crimes?

Mr. REAMS. Well, that is part of it. And——

Mr. COHEN. So why don’t we decriminalize it? And then we will
take the money away from them, and they can’t do these other
crimes, and then we will protect everybody.

Mr. REAMS. Well, you know, that is a judgment you will have to
make. I mean, my obligation is to enforce the law that you write
to protect the community as best I can. If you decide to decrimi-
nalize it, then that is a decision you make and we carry out.

Mr. COHEN. But you make a decision on which crimes you
prioritize in prosecuting, because you can’t prosecute everything.

Mr. REAMS. Well, that is true.

Mr. COHEN. That is right. And let me

Mr. REAMS. We try to, obviously, prioritize the violent crimes in
the community.

Mr. COHEN. In your statement, you said that you were afraid
that the Justice Act was predetermined what it was going to state.
But in your statement, you say, “State and local prosecutors are
blind in matters of race, color, gender, nationality, and sexual ori-
entation. They prosecute offenders under the rule of law only.”

That is a pretty black-and-white statement. How do you know
that every prosecutor, including those maybe in Selma, Alabama,
or Americus, Georgia, are blind to sexual orientation, race, color,
and gender?

Mr. REaMmS. Well, I can tell you that that is their obligation to
do that. Are there people in that system, any system in this coun-
try, that are racists? Probably, unfortunately, as Mr. Conyers
pointed out——

Mr. COHEN. In your statement, you agreed that the crack cocaine
sentencing laws are wrong and they should be changed, but you
also say, “It is important to note that when the crack epidemic was
at its peak, it was prominent Members of the Congressional Black
Caucus, many of whom now are pushing for lighter punishments,
who called for current sentencing guidelines.”

What difference does it make who called for the changes in the
laws? Isn’t the only concern we have today to make the law right?

Mr. REams. Well, yes, that is your concern, to make the law
right. But I think, you know, it is not lost on people that it is not
static. You keep changing it. And, as Mr. Gohmert pointed out——

Mr. ScotrT. You know, the 15 minutes is up.
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Mr. CoHEN. Okay. Better go in. So I thank you for the time, and
I thank you for the opportunity to question the gentleman.

Mr. ScotT. I apologize to the gentleman and would ask people
to return quickly right after the votes for markup. And I would like
to thank our witnesses for the testimony today. Members may have
additional questions we will forward to you and ask that it may be
answered as promptly as possible so that the answers can be made
part of the record.

I would ask unanimous consent that the report from the sen-
tencing commission on crack and power disparity be made part of
the record.

The hearing record will remain open for 1 week for the submis-
sion of additional materials.

And without objection, the Committee stands adjourned.

[Whereupon, at 11:34 a.m., the Subcommittee was adjourned.]
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Chapter |
OVERVIEW

A, INTRODUCTION

This is the United States Sentencing Commission’s fourth report to Congress on
the subject of federal cocaine sentencing policy.! The Commission submits this update
pursuant to both its general statutory authority under 28 U.S.C. §§ 994-95 and its specific
responsibility to advise Congress on sentencing policy under 28 U.S.C. § 995(a)(20).
Congress has not acted on any of the various statutory recommendations set forth in the
Commission’s prior reports and expressly disapproved the Commission’s guideline
amendment addressing crack cocaine penalties submitted on May 1, 1995,

Against a backdrop of renewed congressional interest in federal cocaine
sentencing policy,” the need to update the Commission’s prior reports has become more
important. The Supreme Court’s decision in {nited States v. Booker* has given rise to
litigation and resulted in differences among federal courts on the issue of whether, and
how, sentencing courts should consider the 100-to-1 drug quantity ratio.” Congressional
enactment of a uniform remedy to the problems created by the 100-to-1 drug quantity
ratio, as opposed to the employment of varied remedies by the courts, would better

! United States Sentencing Commission [hereinafter USSC or Commission|, 2002 REPORT 1O
CONGRESS: COCAINE AND FEDERAL SENTENCING POLICY (May 2002) |hereinafter 2002
Commission Report]; USSC, 1997 SPECIAL REPORT TO CONGRESS: COCAINE AND FEDERAL
SENTENCING POLICY (as directed by section 2 of Pub. L. No. 104-38) (April 1997) [hereinafter
1997 Commission Report]; USSC, 1995 SPECIAL REPORT 1O CONGRESS: COCAINE AND
FEDERAL SENTENCING POLICY (as directed by section 280006 of Pub. L. No. 103-322) (February
1995) |hereinatter 1995 Commission Report].

2 See 28 U.S.C. § 995(a)(20) (authorizing the Commission to “make recommendations to
Congress concerning modification or cnactment of statutes relating to sentencing, penal, and
corrcctional markers that the Commission finds to be necessary to carry out an offective, humanc,
and rational sentencing policy™). The Commission’s duties and authorities are fully set forth in
chapter 58 of title 28, United States Code

* A number of members of Congress have requested that the Commission update the information
in its prior reports and bills have been introduced recently addressing federal cocaine sentencing
policy. See, e.g., S. 3725, 109® Cong. (2006) (“Drug Scntencing Reform Act of 20067),
introduced by Sen. Sessions (co-sponsored by Sens. Pryvor, Comyn, and Salazar); H.R. 79, 11(
Cong. (2007) (“Powdcr-Crack Cocaine Penalty Equalization Act of 20077) introduced by Rep.
Bartlett; HR. 460, 110" Cong. (2007) (“Crack-Cocainc Equitable Sentencing Act of 20077)
introduced by Rep. Rangel.

)ﬂl

1 United States v. Booker, 543 U.S. 220 (2003).

* See Chapter 6.
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promote the goals of the Sentencing Reform Act, including avoiding unwarranted
sentence disparities among defendants with similar criminal records who have been
found guilty of similar criminal conduct.

Federal cocaine sentencing policy, insofar as it provides substantially heightened
penalties for crack cocaine offenses, continues to come under almost universal criticism
from representatives of the Judiciary, criminal justice practitioners, academics, and
community interest groups, and inaction in this area is of increasing concern to many,
including the Commission.® The Commission submits this update as a continuation of its
efforts to work with the legislative, executive, and judicial branches of government and
other interested parties to foster change in federal cocaine sentencing policy. It is the
Commission’s firm desire that this report will facilitate prompt and appropriate
legislative action by Congress.

B. CURRENT PENALTY STRUCTURE FOR FEDERAL COCAINE OFFENSES

1. Two-Tiered Penalties for Powder Cocaine and Crack Cocaine
Trafficking

The Anti-Drug Abuse Act of 1986’ established the basic framework of statutory
mandatory minimum penalties currently applicable to federal drug trafficking offenses.
The quantities triggering those mandatory minimum penalties differed for various drugs
and, in some cases including cocaine, for different forms of the same drug. A detailed
legislative history of the 1986 Act, both as it pertains to major drugs of abuse generally
and to cocaine specifically, is set forth in the Commission’s 2002 Report.*

In establishing the mandatory minimum penalties for cocaine, Congress
differentiated between the two principal forms of cocaine — cocaine hydrochloride
[hereinafter referred to as powder cocaine] and cocaine base [hereinafter referred to as
crack cocaine] — and provided significantly higher punishment for crack cocaine
offenses.” As a result of the 1986 Act, federal law'” requires a five-year mandatory

 See Appendix B (Summary of Public Hearings on Cocainc Scnteneing Policy); Appendix C
(Summary of Written Public Comment on Cocaine Sentencing Policy).

" Pub. L. No. 99-570, 100 Stat. 3207 (1986) [hercinafter 1986 Act].
¥USSC, 2002 COMMISSION REPORT, supra note 1, at 4-10.

? The heightened statutory mandatory minimum penalties provided in 21 U.S.C. § 841 apply to
“cocaine base,” which is undefined in the statute but interpreted by some courts to be broader
than crack cocaine, and to include, for example, coca paste. In 1993, the Commission narrowed
the definition for purposes of guideline application to focus on crack cocaine, which the
Commission believed was Congress’s primary concem. Specifically, the Commission added the
following definition to the notes following the Drug Quantity Table in USSG §2D1.1(c):
“*Cocaine base,” for purposes of this guidelme, means ‘crack.” “Crack’ is the street name for a
form of cocaine base, usually prepared by processing cocaine hydrochloride and sodium
bicarbonatc, and usually appcaring in a lumpy, rocklikc form.” USSG, App. C, Amend. 487
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minimum penalty for a first-time trafficking offense involving five grams or more of
crack cocaine, or 500 grams or more of powder cocaine, and a ten-year mandatory
minimum penalty for a first-time trafficking offense involving 50 grams or more of crack
cocaine, or 5,000 grams or more of powder cocaine. Because it takes 100 times more
powder cocaine than crack cocaine to trigger the same mandatory minimum penalty, this
penalty structure is commonly referred to as the “100-to-1 drug quantity ratio.”

When Congress passed the 1986 Act, the Commission was in the process of
developing the initial sentencing guidelines. The Commission responded to the
legislation by generally incorporating the statutory mandatory minimum sentences into
the guidelines and extrapolating upward and downward to set guideline sentencing ranges
for all drug quantities. Offenses involving five grams or more of crack cocaine or 500
grams or more of powder cocaine were assigned a base offense level (level 26)
corresponding to a sentencing guideline range of 63 to 78 months for a defendant in
Criminal History Category T'' (a guideline range that exceeded the five-year statutory
minimum for such offenses by at least three months). Similarly, offenses involving 50
grams or more of crack cocaine or 5,000 grams or more of powder cocaine were assigned
a base offense level (level 32) corresponding to a sentencing guideline range of 121 to
151 months for a defendant in Criminal History Category I (a guideline range that
exceeded the ten-year statutory minimum for such offenses by at least one month). Crack
cocaine and powder cocaine offenses for quantities above and below the mandatory
minimum penalty threshold quantities were set proportionately using the same 100-to-1
drug quantity ratio.

Because of the 100-to-1 drug quantity ratio, the sentencing guideline penalties
based solely on drug quantity (7.e., the base offense level provided by the Drug Quantity
Table in the primary drug trafficking guideline, USSG §2D.1.1 (Unlawful
Manufacturing, Importing, Exporting, or Trafficking (Including Possession with Intent to
Commit These Offenses); Attempt or Conspiracy)) are three to over six times longer for
crack cocaine offenders than for powder cocaine offenders with equivalent drug
quantities, depending on the exact quantity of drug involved. As a result of both the
statutory and guideline differentiation between the two forms of cocaine, as well as other
factors examined in Chapter 2, the resulting sentences for offenses involving crack
cocaine are significantly longer than those for similar offenses involving powder cocaine
for any quantity of drug.

(cffective Nov. 1, 1993). As a result of the amendment, the guidclines treat forms of cocaine basc
other than crack cocaine (e.g.. coca paste, an intermediate step in the processing of coca leaves
into cocaine hydrochloride) like powder cocaine.

17 See 21 U.S.C. § 841(b).

' Defendants with no prior convictions or minimal prior convictions are assigned to Criminal
History Category I

12 See generally 1995 COMMISSION REPORT, supra note 1. ch. 7 (providing a more thorough
explanation of how sentences are determined under the federal sentencing guidelines).
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2. Simple Possession of Crack Cocaine

Congress further differentiated between powder cocaine and crack cocaine
offenses, and between crack cocaine and other drugs, in the Anti-Drug Abuse Act of
1988" [hereinafter the 1988 Act]. The 1988 Act established a mandatory minimum
penalty for simple possession of crack cocaine, which is the only federal mandatory
minimum penalty for a first offense of simple possession of a controlled substance.

Under current law, possession of five grams or more of crack cocaine triggers a
mandatory minimum sentence of five years in prison; simple possession of any quantity
of any other controlled substance (except flunitrazepan) by a first-time offender —
including powder cocaine — is a misdemeanor offense punishable by a maximum of one
year in prison." Tn other words, an offender who simply possesses five grams of crack
cocaine receives the same five-year mandatory minimum penalty as a trafficker of other
drugs. In order to account for the new statutory mandatory minimum in the guideline for
simple possession offenses, the Commission added a cross reference to the drug
trafficking guideline for offenders who possess more than five grams of crack cocaine.
(See USSG §2D2.1(b)(1) (Unlawful Possession, Attempt or Conspiracy)).

3. Crack Cocaine Penalties Compared to Other Major Drugs of Abuse

In addition to being more severe than powder cocaine penalties, crack cocaine
penalties generally are more severe than penalties for the other drugs of abuse that
comprise the federal caseload. In the overwhelming majority of federal drug cases, the
primary drug type is cocaine, heroin, marijuana, or methamphetamine.'” With the
exception of methamphetamine-actual, which is discussed in more detail below, the
threshold quantities that trigger the mandatory minimum provisions set forth in current
law are greater for these drug types than for crack cocaine. For heroin, for example, 100
grams and 1,000 grams trigger the five-year and ten-year mandatory minimum penalties,
respectively. For marijuana, 100 kilograms (or 100 marijuana plants) and 1,000
kilograms (or 1,000 marijuana plants) trigger the five-year and ten-year mandatory
minimum penalties, respectively.'®

Congress did not establish mandatory minimum penalties for methamphetamine
offenses until the 1988 Act. Under the 1988 Act, ten grams and 100 grams of actual
methamphetamine triggered five-year and ten-year mandatory minimum penalties,

" Pub. L. No. 100-690, 102 Stat. 4181 (1988).

"See 21 U.S.C. § 844. Simple possession of flunitrazepan carries a statutory maximum penalty
of three vears imprisonment but docs not have a statutory mandatory minimum penalty.

¥ See USSC, 2006 Sourcebook of Federal Sentencing Statistics 104 (February 2007).

“See 21 U.S.C. § 841.
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respectively; and 100 grams and 1,000 grams of a mixture or substance containing
methamphetamine triggered five-year and ten-year mandatory minimum penalties,
respectively. The Commission responded by incorporating these mandatory minimum
thresholds in the same manner it had previously used for other drugs, including powder
cocaine and crack cocaine.

Congress stiffened the penalties for methamphetamine offenses in the
Methamphetamine Trafficking Penalty Enhancement Act of 1998."7 This legislation cut
in half the relevant threshold quantities such that five grams and 50 grams of
methamphetamine-actual trigger five-year and ten-year mandatory minimum penalties,
respectively; and 50 grams and 500 grams of methamphetamine-mixture trigger five-year
and ten-year mandatory minimum penalties, respectively. The Commission again
responded by incorporating these mandatory thresholds into the guidelines in its usual
manner for drug offenses.

Obvious comparisons are drawn between the current federal penalty scheme for
methamphetamine and cocaine, in part because penalties for both drugs vary depending
on the form of the drug and in part because the mandatory minimum threshold quantities
for crack cocaine and methamphetamine-actual are the same. Nevertheless, important
differences in their penalty structure remain. For crack cocaine offenses, the threshold
quantities are triggered by the weight of any mixture or substance that contains crack
cocaine, regardless of the purity of the mixture or substance. Any additives to powder
cocaine or impurities created in the manufacturing process of crack cocaine count toward
the weight of the drug for purposes of both triggering the mandatory minimum and
determining the guideline sentencing range. By contrast, for methamphetamine-actual,
the threshold quantities are triggered solely by the weight of pure methamphetamine.

Thus, to the extent crack cocaine is impure,'® quantity-based penalties for crack
cocaine remain more severe than for methamphetamine-actual. However, the effect of
this particular differential treatment is significantly muted by the manner in which the
guidelines treat “ice.” lce is a mixture or substance, crystalline in structure, containing d-
methamphetamine hydrochloride that is typically 80 to 90 percent pure. In response to a
directive in the 1990 Crime Control Act,” the Commission amended the guidelines to
treat a mixture or substance containing d-methamphetamine hydrochloride as
methamphetamine-actual if the mixture or substance is at least 80 percent pure.?’
Therefore, crack cocaine that is at least 80 percent pure will be accorded the same
guideline penalties based on drug quantity alone as ice.

" Pub. L. No. 105-277, Division E, 112 Stat. 2681 (1998), codificd at 28 U.S.C. § 841.
¥ See Chapter 4 for discussion of crack cocaine purity.
Pub. L. No. 101-647, § 2701, 104 Stat. 4912 (1990).

* See USSC Guidelines Manual App. C Amend 370 (1991).
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Another perhaps more important distinction between crack cocaine and
methamphetamine penalties is that, unlike for crack cocaine offenses, there are a number
of guideline sentencing enhancements, or specific offense characteristics (SOCs),
specifically targeted at aggravating conduct or harm associated with methamphetamine
offenses. For example, the Comprehensive Methamphetamine Control Act of 1996
directed the Commission to focus specifically on environmental hazards posed by
methamphetamine manufacturing laboratories and to enhance the penalties for
environmental offenses associated with methamphetamine manufacture and trafficking.
The Commission responded by adding an enhancement of two offense levels that applies
if the offense involved the importation of methamphetamine or its manufacture from
chemicals the defendant knew were imported unlawfully* Similarly, in the
Methamphetamine and Club Drug Anti-Proliferation Act of 2000, Congress expressed
continued concern with the problems and risks associated with domestic
methamphetamine production, commonly known as “meth labs,” and specifically
directed the Commission to provide enhancements for methamphetamine offenses that
create a substantial risk of harm to the environment, human life, and minors or
incompetents. In response, the Commission adopted a graduated sentencing
enhancement of up to six offense levels for methamphetamine manufacturing offenses
that create a substantial risk of such harms.** Tn contrast, there are no guideline
sentencing enhancements that pertain specifically to crack cocaine offenses.

C. RECOMMENDATIONS

In updating its assessment of federal cocaine sentencing policy, the Commission
carefully considered the purposes of sentencing set forth in the Sentencing Reform Act of
1984, specifically the factors set forth in 18 U.S.C. § 3553(a), the objectives of the 1986
Act, and the factors listed in the 1995 legislation disapproving sentencing guideline
penalty equalization at powder cocaine levels *® The Commission thoroughly examined

= Pub. L. No. 104-237, §§ 301, 303, 110 Stat. 3099 (1996).
2 See USSC Guidelines Manual App. C Amend 355 (1997); USSG §2D1 1(b)(4).
* Pub. L. No. 106-310 (2000).

1 See USSC Guidelines Manual App. C Amend 608 (2000); USSG §2D1.1(b)(8). On April 18,
2007, the Commission promulgated an amendment that provides additional sentencing
cnhancements to address two new offenscs created by the USA PATRIOT Improvement and
Reauthorization Act of 2003, Pub. L. No. 109-177,21 U.S.C. § 863 (Smuggling
methamphetamine or methamphetamine precursor chemicals into the United States while using
facilitated entry programs) and 21 U.S.C. § 860a (Consecutive sentence for manufacturing or
distributing, or possessing with intent to manufacture or distribute, methamphetamine or premises
where children are present or reside). This amendment becomes effective November 1, 2007,
absent congressional action to the contrary.

# See Pub. L. No. 104-38. 109 Stat. 334 (1993), requiring the Commission to consider several
factors, specifically:
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the results of its own extensive data research project, reviewed the scientific and medical
literature, considered written public comment and expert testimony at public hearings that
included representatives of the Executive Branch, the Judiciary, the medical and
scientific communities, state and local law enforcement, criminal justice practitioners,
academics, and community interest groups, and surveyed state cocaine sentencing
policies.

Current data and information continue to support the core findings contained in
the 2002 Commission Report, among them:

(1) high-level wholesale cocaine traffickers, organizers, and leaders of criminal
activitics generally should receive longer sentencos than low-level retail cocaine
traffickers and thosc who played a minor or minimal role in such criminal
activity;

(2) if the Government cstablishes that a defondant who trafficks in powder
cocaine has knowledge that such cocaine will be converted into crack cocaine
prior to its distribution to individual users, the defendant should be treated at
sentencing as though the defendant had trafficked in crack cocaine; and

(3) enhanced sentences generally should be imposed on a defendant who, in the
coursc of a drug offense —

(i) murders or causes serious bodily injury to an individual;
(ii) uscs a dangerous weapon (including a fircarm);

(iii) involves a juvenile or a woman who the defendant knows or should
know to be pregnant;

(iv) engages in a continuing criminal enterprise or commits other criminal
offenses in order to facilitate the defendant’s drug trafficking activitics;

(v) knows, or should know, that the defendant is involving an unusually
vulnerable victim;

(vi) restrains a victim;

(vii) distributes cocaine within 500 feot of a school;
(viii) obstructs justice:

(ix) has a significant prior criminal record;

(x) is an organizer or lcader of drug trafficking activitics involving five or more
persons.
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(1) The current quantity-based penalties overstate the relative harmfulness of
crack cocaine compared to powder cocaine.

(2) The current quantity-based penalties sweep too broadly and apply most
often to lower level offenders.

(3) The current quantity-based penalties overstate the seriousness of most
crack cocaine offenses and fail to provide adequate proportionality.

(4) The current severity of crack cocaine penalties mostly impacts minorities.

Based on these findings, the Commission maintains its consistently held position that the
100-to-1 drug quantity ratio significantly undermines the various congressional
objectives set forth in the Sentencing Reform Act.

Determining the appropriate threshold quantities for triggering the mandatory
minimum penalties is a difficult and imprecise undertaking that ultimately is a policy
judgment, based upon a balancing of competing considerations, which Congress is well
suited to make. Accordingly, the Commission again unanimously and strongly urges
Congress to act promptly on the following recommendations:

(1) Increase the five-year and ten-year statutory mandatory minimum
threshold quantities for crack cocaine offenses to focus the penalties
more closely on serious and major traffickers as described generally in
the legislative history of the 1986 Act. ™

2) Repeal the mandatory minimum penalty provision for simple
possession of crack cocaine under 21 U.S.C. § 844.

3) Reject addressing the 100-to-1 drug quantity ratio by decreasing the
five-year and ten-year statutory mandatory minimum threshold
quantities for powder cocaine offenses, as there is no evidence to
justify such an increase in quantity-based penalties for powder cocaine
offenses.”’

* The Subcommittee on Crime of the House Commiittee on the Judiciary generally defined
serious traffickers as “managers of the retail traffic, the person who is filling the bags of heroin,
packaging crack cocaine into vials . . . and doing so in substantial street quantities™ and major
traffickers as “manufacturers or the heads of organizations who are responsible for creating and
delivering very large quantities.” See HR. Rep. No. 99-845. pt. 1, at 11-12 (1986). In the 2002
Commission Report, the Commission concluded that increasing the five-yvear mandatory
minimum threshold quantity to ar least 25 grams, resulting in a drug quantity ratio of not more
than 20 to 1, would provide a penalty structure for crack cocaine offenses that would more
closely reflect the overall penalty structure established by the 1986 Act. USSC, 2002
COMMISSION REPORT, supra note 1, at 106-07.

*In the 2002 Commission Report, the Commission suggested that if, in Congress’s judgment,
penalties for powder cocaine offenses should be increased, specific sentencing enhancements
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In addition, the Commission recommends that any legislation implementing these
recommendations include emergency amendment authority for the Commission to
incorporate the statutory changes in the federal sentencing guidelines. Emergency
amendment authority would enable the Commission to minimize the lag between any
statutory and guideline modifications for cocaine offenders.

D. RECENT COMMISSION ACTION

The Commission’s strong desire for prompt legislative action notwithstanding, the
problems associated with the 100-to-1 drug quantity ratio as detailed in this report are so
urgent and compelling that on April 27, 2007, the Commission promulgated an
amendment to USSG §2D1.1 to somewhat alleviate those problems. The Commission
concluded that the manner in which the Drug Quantity Table in USSG §2D1.1 was
constructed to incorporate the statutory mandatory minimum penalties for crack cocaine
offenses is an area in which the federal sentencing guidelines contribute to the problems
associated with the 100-to-1 drug quantity ratio.

The amendment, which absent congressional action to the contrary will become
effective November 1, 2007, modifies the drug quantity thresholds in the Drug Quantity
Table so as to assign, for crack cocaine offenses, base offense levels corresponding to
guideline ranges that include the statutory mandatory minimum penalties (as opposed to
guideline ranges that exceed the statutory mandatory minimum penalties). **
Accordingly, pursuant to the amendment, five grams of crack cocaine will be assigned a
base offense level of 24 (51 to 63 months at Criminal History Category I, which includes
the five-year (60 month) statutory minimum for such offenses), and 50 grams of cocaine
base will be assigned a base offense level of 30 (97 to 121 months at Criminal History
Category I, which includes the ten-year (120 month) statutory minimum for such
offenses). In order to partially address some of the problems that are unique to crack
cocaine offenses because of the 100-to-1 drug quantity ratio, crack cocaine quantities
above and below the mandatory minimum threshold quantities will be adjusted
downward by two levels.”

Having concluded once again that the 100-to-1 drug quantity ratio should be
modified, the Commission recognizes that establishing federal cocaine sentencing policy,
as underscored by past actions, ultimately is Congress’s prerogative. The Commission,
therefore, tailored the amendment to fit within the existing statutory penalty scheme by

targeting more culpable offenders would promote sentencing proportionality to a greater degree
than could be accomplished simply by raising the quantity-based penalties for powder cocaine
offenses. USSC, 2002 COMMISSION REPORT, supra note 1, at 110-11.

* See supra pp. 2-3.

* The amendment also includes a mechanism to determine a combined base offense level in an
offense involving crack cocaine and other controlled substances.
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assigning base offense levels that provide guideline ranges that include the statutory
mandatory minimum penalties for crack cocaine offenses.

The Commission, however, views the amendment only as a partial remedy to
some of the problems associated with the 100-to-1 drug quantity ratio. Tt is neither a
permanent nor a complete solution to those problems. Any comprehensive solution
requires appropriate legislative action by Congress. Tt is the Commission’s firm desire
that this report will facilitate prompt congressional action addressing the 100-to-1 drug
quantity ratio.

E. ORGANIZATION
The organization of the remainder of this updated report is as follows:

Chapter 2 analyzes Commission data on federal cocaine offenses and
offenders. Appendix A explains the methodology used in this chapter.

Chapter 3 describes the forms of cocaine, methods of use, effects,
dependency potential, effects of prenatal exposure, and prevalence of
cocaine use.

Chapter 4 describes trends in cocaine trafficking patterns, price, and use.

Chapter 5 reviews state sentencing policies and examines the interaction
of state penalties with federal prosecutorial decisions.

Chapter 6 reports recent case law developments relating to federal cocaine
sentencing.

Appendices B and C summarize public hearing testimony and written
public comment on cocaine sentencing policy.

Appendix D presents sentencing and prison impact information on a
variety of modifications to the penalty levels for crack cocaine offenses.

Appendix E sets forth the guideline amendment promulgated on April 27,

2007, and presents the sentencing and prison impact information for the
amendment.

10
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Chapter 2
ANALYSIS OF FEDERAL SENTENCING DATA

A, INTRODUCTION

This chapter presents an analysis of key data about cocaine offenses collected by the
Commission and updates and supplements much of the data presented in Chapter 4 of the
2002 Commission Report. This analysis demonstrates that the major conclusions of the 2002
Commission Report remain valid.

e The majority of powder cocaine and crack cocaine offenders perform low-
level trafficking functions, although there has been an increase since 2000 in
the proportion of cocaine offenders identified as performing a wholesaler
function.

e The majority of powder cocaine offenses and crack cocaine offenses do not
involve aggravating conduct, such as weapon involvement, bodily injury, and
distribution to protected persons or in protected locations. However, the
proportion of cases involving some aggravating conduct has increased since
2000 for both types of cocaine offenses.

e Certain aggravating conduct occurs more often in crack cocaine offenses than
in powder cocaine offenses, but still occurs in a minority of cases.

Historically, sentence lengths for crack cocaine offenses have exceeded those for
powder cocaine offenses. This chapter examines the offense conduct and offender
characteristics that have contributed to this trend. The data in this chapter are derived from
the Commission’s Fiscal Year 1992 through 2006 datafiles (hereafter, 1992 - 2006) and
special coding and analysis projects consisting of random samples of both the 2000 and 2005
Fiscal Year datafiles (hereafter, 2000 Drug Sample and 2005 Drug Sample, respectively)?o
Relevant data in the Commission’s Fiscal Year datafiles include information on drug type
and quantity, guideline applications, sentences imposed, and sentences relative to the
guideline range. Data in the 2000 and 2005 Drug Samples supplement the Fiscal Year data
with information on offender characteristics and offense conduct collected from the narrative
offense conduct sections of the Presentence Reports, as adopted by the sentencing courts.

3 The random sample of the Fiscal Year 2003 datafile was collected for the Commission’s
quinquennial series of drug coding projects and consists of a 23 percent random sample (2.370) of
powdecr cocaine (1,398) and crack cocaine (1,172) cascs sentenced after the date of the decision in
Booker (i.e., January 12, 2005 through September 30, 2003). Data on trends and analyses of the
overall powder cocaine and crack coaine offender populations use the Fiscal Year 2005 and Fiscal
Year 2006 datafiles rather than the 2005 datafile in order to use the most current data available.

11
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e Historically, the majority of crack cocaine offenders are black. Powder
cocaine offenders are now predominately Hispanic.

*  While the average age of federal powder cocaine offenders has remained
unchanged, the average age of crack cocaine offenders has increased.

1. Demographics

This section updates the demographic data and trends presented in the 2002
Commission Report. The data from the Commission’s Fiscal Year datafiles provide
information comparing race and ethnicity, citizenship, gender (offender characteristics which
are not relevant in the determination of a sentence’”), and age (a factor which is not
ordinarily relevant in determining whether a departure from the guidelines is warranted®®) for
federal powder cocaine and crack cocaine offenders.

Table 2-1 presents the demographic characteristics of federal cocaine offenders.
Historically the majority of crack cocaine offenders are black, but the proportion steadily has
declined since 1992: 91.4 percent in 1992, 84.7 percent in 2000, and 81.8 percent in 2006.
Conversely, the proportion of white crack cocaine offenders has increased steadily from 3.2
percent in 1992 to 5.6 percent in 2002, to 8.8 percent in 2006. For powder cocaine, Hispanic
offenders have comprised a growing proportion of cases. Tn 1992, Hispanics accounted for
39.8 percent of powder cocaine offenders. This proportion increased to over half (50.8%) by
2000 and continued increasing to 57.5 percent in 2006, There has been a corresponding
decrease in the proportion of white offenders for powder cocaine, comprising 32.3 percent of
offenders in 1992, decreasing by approximately half to 17.8 percent by 2000, and continuing
to decrease to 14.3 percent by 2006.

Nearly all crack cocaine offenders are United States citizens (96.4% in 2006, which is
consistent with the rates in 1992 and 2000), reflecting the fact that this form of the drug
almost exclusively is produced and trafficked domestically. See Chapter 4. In contrast, in
2006 only 60.6 percent of powder cocaine offenders were United States citizens, continuing a
steady decline of United States citizens convicted of powder cocaine offenses since 1992 and
reﬂectin}g4 the international aspects of the powder cocaine trade that are absent for crack
cocaine.

The two drug types are more similar in other demographic measures. Male offenders
comprised the overwhelming majority of offenders for both drug types (90.2% of powder

* See USSG §5HL.10.
 See USSG §5H1.1.
*' See Drug Enforcement Administration, U.S. Department of Justice, Drugs of Abuse 33 (20053).

Cocaine hyvdrochloride is processed in and exported from South America. Crack cocaine is produced
in the United States using the imported powder cocaine.
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cocaine offenders and 91.5% of crack cocaine offenders) in Fiscal Year 2006, which is
consistent with federal drug offenders generally across drug type and over time. Thereisa
small difference in the average age of powder cocaine and crack cocaine offenders, with
powder cocaine offenders being slightly older.

The age trend since 1992 indicates stability in the average age of powder cocaine
offenders (34 years in 1992 and 2006). This differs from the trend in crack cocaine
offenders, whose average age increased across the same years from 28 to 29 to 31 years of
age.” The aging of federal crack cocaine offenders is consistent with testimony received
from Professor Al Blumstein and Dr. Bruce Johnson, who link the aging of crack cocaine
traffickers to the reduction in violence in crack cocaine street markets. See Chapter 4.

2. Offender Function

To provide a more complete profile of federal cocaine offenders, particularly their
function in the offense, the Commission undertook a special coding and analysis project to
supplement the data reported in the 2002 Commission Report. This section reports data from
the recent project as well as that reported in the 2002 Commission Report. The
methodologies used in these two projects are described in Appendix A. Using actual cases
sentenced after the date of the Booker decision, this analysis project assessed the function
performed by drug offenders as part of the offense.

Offender function was determined by a review of the narrative in the offense conduct
section of the Presentence Report independent of any application of sentencing guideline
enhancements, reductions, or drug quantity and, therefore, does not indicate a court
determination of function in the offense. Furthermore, offender function was assigned based
on the most serious trafficking function performed by the offender in the drug distribution
offense and, therefore, provides a measure of culpability based on the offender’s level of
participation in the offense, independent of the offender’s quantity-based offense level in the
Drug Quantity Table in the drug trafficking guideline. Offenders at higher levels of the drug
distribution chain are presumed to be more culpable based on their greater responsibilities
and higher levels of authority as compared to other participants in the offense.

Each offender was assigned to one of 21 separate function categories based on his or
her most serious conduct described in the Presentence Report. Terms used to describe
offender function do not necessarily correlate with guideline definitions of similar terms. For
example, as seen below, the definition of manager/supervisor used in the coding project to
describe offender function does not match the guideline definition of manager or supervisor
in USSG §3B1.1 (Aggravating Role). The 21 categories were combined into eight categories
to facilitate analysis and presentation of the data. The eight analytic categories are listed
below with brief descriptions of the conduct involved. A complete list of the 21 function
categories and definitions appears in Appendix A. Function categories are displayed on the
figures in this chapter in decreasing order of culpability from left to right. The categories

¥ For a graphic representation of this trend, see Figure 4-1 in Chapter 4.

17
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described below represent a continuum of decreasing culpability ranging from importer/high-
level supplier to user only.

e TImporter/high-level supplier: Tmports or supplies large quantities of drugs, is
near the top of the distribution chain, and has ownership interest in the drugs.

o Organizer/leader/grower/manufacturer/financier/money launderer: Organizes
or leads a drug distribution organization, cultivates or manufactures a
controlled substance, or provides money for importation or distribution of
drugs, or launders sales proceeds.

e  Wholesaler: Sells more than retail/user-level quantities (more than one ounce)
in a single transaction, purchases two or more ounces in a single transaction,
or possesses two ounces or more on a single occasion, or sells any amount to
another dealer for resale.

e Manager/supervisor: Takes instruction from higher-level individual and
manages a significant portion of drug business, supervises at least one other
co-participant but has limited authority.

e Pilot/captain/bodyguard/chemist/cook/broker/steerer: Pilots vessel or aircraft,
provides personal security for another co-participant, produces drugs but is
not the principal owner, arranges for drug sales by directing potential buyers
to potential sellers.

e Street-level dealer: Distributes retail quantities (less than one ounce) directly
to users.

e Courier/mule: Transports or carries drugs with the assistance of a vehicle or
other equipment, or internally, or on his or her person.

o Renter/loader/lookout/enabler/user/all others: Performs limited, low-level
functions such as providing a location for drug transactions, runs errands,
knowingly permits conduct to take place, possesses small amount of drugs for
personal use (includes offenders whose function was not determinable from
the description in the Presentence Report).
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Figure 2-11 shows the median drug weights for powder cocaine and crack cocaine
offenses at guideline base offense levels of 26 through 36 (for those offenders who did not
receive the “mitigating role cap” as provided in USSG §2D1.1(a)(3)).” Base offense level
32, the level comprising the largest proportion of both powder cocaine and crack cocaine
offenses, includes drug quantities that trigger the ten-year statutory mandatory minimum
penalty and provides for a sentencing guideline range of 121-151 months.** The median
drug weights for the powder cocaine and crack cocaine offenses at base offense level 32 are
8.045 kilograms and 79.8 grams, respectively.

* The majority of base offense levels for powder cocaine (85.5%) and crack cocaine (91.2%) offenses
were quantity based and at level 26 or higher. Cases with base offense levels of 38 have been
excluded because, as the highest base offense level on the Drug Quantity Table, this category has no
upper limit for drug quantity. The very large drug quantitics for some offenscs at this basc offense
level make presentation of results impractical. For example, in Fiscal Year 2006 the single largest
drug quantities for powder cocaine and crack cocaine offenders with base offense levels of 38 were
12,000,000 grams and 500,000 grams, respectively.

> This is the applicable sentencing guideline range for offenders in Criminal History Category 1 with
little or no prior criminal history.

26
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5. Aggravating Conduct

Only a minority of powder cocaine offenses and crack cocaine offenses involve the
most egregious aggravating conduct, but the presence of this conduct has increased for both
forms of the drug since 2000. In addition, aggravating conduct continues to occur more often
in crack cocaine than in powder cocaine offenses.

The federal sentencing guidelines provide for increased sentences in cases where
aggravating conduct (e.g., weapon possession) is present, and the application rates of such
enhancements are collected in the Commission’s Fiscal Year datafiles. The 2000 and 2005
Drug Samples supplement that information with analysis of whether such aggravating
conduct occurred, regardless of whether the guideline or statutory sentencing enhancements
for that conduct were applied by the sentencing court, as well as whether other aggravating
conduct that is not currently covered by a guideline sentencing enhancement. The latter
analysis was based on a review of the offense conduct narrative in the Presentence Report
and does not reflect findings by the sentencing court. The following is an analysis of the
aggravating conduct based on both the Commission’s Fiscal Year 2000 and 2006 datafiles
and the 2000 and 2005 Drug Samples.

a. ‘Weapon Involvement

Weapon involvement, by any measure, is the most common aggravating conduct in
both powder cocaine and crack cocaine offenses but is present in only a minority of both
powder cocaine and crack cocaine offenses. However, weapon involvement, broadly
defined, has increased since 2000 in both powder cocaine and crack cocaine offenses, and
crack cocaine offenses continue to involve this conduct more often than powder cocaine
offenses.
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cocaine and crack cocaine offenses, as evidenced by the fact that 84.3 percent of powder
cocaine and 67.6 percent of crack cocaine offenders had no weapon involvement in 2005.

The current federal sentencing scheme provides two alternative means for increasing
sentences for weapon possession in drug trafficking offenses, and application rates of these
sentencing enhancements provide an even narrower measure of weapon involvement.
Federal drug offenders with weapons may be either convicted under 18 U.S.C. § 924(c)
(involving possession of a firearm in relation to a drug trafficking offense) or, alternatively,
they may be subject to application of the weapon enhancement in the drug trafficking
guideline.*!

The bar charts in Figure 2-16 show that not all cocaine offenders whose offense
conduct include weapon involvement (based on the offense conduct narrative in the
Presentence Report) receive guideline or statutory sentencing enhancements for this conduct.
More than 40 percent of powder cocaine offenders who had access to, possession of, or used
a weapon received peither the guideline weapon enhancement nor a conviction under 18
U.S.C. § 924(c). Similarly, nearly one-third (30.3%) of crack cocaine offenders who at least
had access to a weapon received neither weapon enhancement. The fact that weapon
enhancements were not applied to seemingly eligible offenders may be attributed to various
factors (e.g., evidentiary issues, plea bargaining, etc.).

Figure 2-17 shows trends in the application rates of statutory and guideline weapon
enhancements for a// cocaine offenses sentenced between 1995 and 2006.* Figure 2-17
indicates that, since 2000, application rates of sentencing enhancements for weapon
involvement have increased for both powder cocaine (10.6% to 13.0%) and crack cocaine
(21.6% to 26.5%) offenses. This increase largely is attributable to an increase in convictions
under 18 U.S.C. § 924(c). Between 2000 and 2006, the proportion of powder cocaine
offenders receiving a statutory weapon enhancement more than doubled, increasing from 2.4
percent to 4.9 percent. The trend for crack cocaine offenses is similar with rates of statutory
weapons enhancements increasing from 4.0 percent in 2000 to 10.9 percent in 2006.

" A conviction under 18 U.S.C. § 924(c) requires a mandatory minimum consecutive sentence of at
least five years, seven vears, or ten vears, depending on whether the weapon was possessed,
brandished, or discharged, and the guideline enhancement at USSG §2D1.1(b)(1) provides for an
increase of two offense levels for possession of a dangerous weapon, an approximate 25 percent
increase in sentence. Offenders are eligible for one or the other but generally not both, except in very
rare circumstances.

"* The lines in Figure 2-17 show the combined application rates of bosh the statutory and guideline
weapon enhancements and the bars show the individual application rates for each enhancement.
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c. Protected Individuals and Locations

The involvement of co-participants under 18 years of age, rare in both powder
cocaine and crack cocaine offenses, decreased for both drug types from 2000 to 2005. 1n
2000, 1.8 percent of powder cocaine offenses and 4.2 percent of crack cocaine offenses
involved minors as co-participants, and these figures decreased to 1.7 percent and 2.5
percent, respectively, in 2005. The proportion of cocaine offenses that occurred in a
protected location* increased for both drug types between 2000 and 2005, but these offenses
continued to occur infrequently. 1n 2000, 0.9 percent of powder cocaine offenses and 4.5
percent of crack cocaine offenses occurred in a protected location. Each increased slightly to
1.1 percent and 5.1 percent, respectively, in 2005. See Figure 2-19.

The other aggravating conduct depicted in Figure 2-19, sale to a minor and sale to a
pregnant woman, occurred in less than one percent of cocaine offenses in both 2000 and
2005.

6. Role Adjustments

Under the federal sentencing guidelines, an offender’s role in the offense, as
determined by the sentencing court, may impact the final sentencing range. Guideline role
adjustments,”’ whether aggravating or mitigating, have been applied at different rates in
powder cocaine and crack cocaine offenses.

“ This conduct is described in 21 U.S.C. § 860.

" Guideline role adjustments refer to the two to four level offense level increase for an offender’s
aggravating role in the offense pursuant to USSG §3B1.1 (which includes those whose role in the
offense is an organizer or leader of five or more participants (or otherwise extensive criminal
activity), a manager or supervisor of five or more participants (or otherwise extensive criminal
activity), or an organizcr, lcader, manager, or supervisor in any other way). The two to four level
offense level reduction for an offender’s mitigating role in the offense pursuant to USSG §3B1.2
includes offenders whose role in the offeuse was minimal or minor (or between minimal and minor).
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8. Safety Valve

Tn 1994, Congress enacted the “safety valve” provision to provide nonviolent, low-
level, first-time drug offenders relief from mandatory minimum sentences.” Under this
provision, certain nonviolent drug offenders with little or no criminal history can receive the
full benefit of applicable mitigating adjustments under the guidelines and receive sentences
below mandatory minimum penalty levels. On November 1, 1995, the Commission
promulgated a specific offense characteristic in the drug trafficking guideline providing for a
two-level reduction for offenders who meet the safety valve criteria and whose offense level
is 26 or greater. On November 1, 2001, the Commission expanded the scope of this
provision to include offenders with offense levels less than 26.%

Powder cocaine offenders tend to qualify for the safety valve reduction much more
often than crack cocaine offenders. In Fiscal Year 2006, 48.4 percent of powder cocaine
offenders received the safety valve reduction, compared to 15.4 percent of crack cocaine
offenders. As discussed above, crack cocaine offenders have more extensive criminal
histories than powder cocaine offenders, and this factor most often disqualifies crack cocaine
offenders from receiving safety valve reductions.

Other disqualifying factors generally are rare but occur more often in crack cocaine
offenses, which also contributes to lower safety valve rates for crack cocaine offenses.
Specifically, as demonstrated earlier, both weapon involvement and bodily injury occur more
frequently among crack cocaine offenses than powder cocaine offenses.

® Violent Crime Control and Law Enforcement Act of 1994, Pub. L. No. 103-322, § 80001, 108 Stat.
1796 (1994).

*® In order to qualify for the safety valve, the defendant must have no more than one criminal history
point, cannot have used violence or weapons, was not an organizer or leader, did not engage ina
continuing criminal enterprise, and provided, in a timely manner, all information about the offense to
the Government. In addition, the offense must not have resulted in death or serious bodily injury.
See USSG §5C1.2.
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9. Sentences Relative to the Gnideline Range

Following the decision in Booker,™® courts must calculate the applicable guideline
range and consider the guideline range and guideline policy statements, including departures,
when sentencing defendants. In addition, courts must also consider the factors set forth in 18
U.S.C. §3553(a). Outside the range sentences are those above or below the applicable
guideline range. Below-range sentences include both government sponsored below-range
sentences and non-government sponsored below-range sentences. Government sponsored
below-range sentences include substantial assistance departures which, on motion of the
government, permit the court to sentence below the otherwise applicable mandatory
minimum sentence;”’ early disposition programs which, upon motion of the Government,
permit the court to depart (up to four levels below the guideline range) pursuant to a program
authorized by the Attorney General for that district,” and below-range sentences agreed to by
the parties (e.g., pursuant to a plea agreement). Other below-range sentences are imposed at
the court’s discretion.

" Supra note 4.
5t See USSG §5K 1.1 (Substantial Assistance to Authorities).

%2 See USSG §5K3.1 (Early Disposition Programs).
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Table 2-2
Comparison of Selected Sentencing Factors
for Powder Cocaine And Crack Cocaine Offenders
Fiscal Year 2006

Powder Crack
Cocaine  Cocaine

Average Base Offense Level 30 30
Median Drug Weight (grams) 6,000.0 51.0

Weapon Enhancements
Weapon SOC (USSG §2D1.1(b)(1)) 8.2% 15.9%

18 U.S.C. § 924(c) Conviction 4.9% 10.9%
Safety Valve™ 455%  14.0%
Guideline Role Adjustments

Aggravating Rolc (USSG §3B1.1) 6.6% 43%

Mitigating Rolc (USSG §3B1.2) 19.2% 6.2%
Sentences Relative to Guideline Range

Within-Range 56.2% 56.8%

Above-Range 0.4% 0.4%

Below-Range 43.4% 42.8%
Average Criminal History Category 1 1
Average Prison Sentence (Months) 85 122

SOURCE: U.S. Sentencing Commission, 2006 Datafile, USSCFY06.

¥ Only cases sentenced under USSG §2D1.1 (Drug Trafficking) with complete guideline information
and powder cocaine or crack cocaine as the primary drug type are included in this table. Cases with
sentences of probation or any time of confinement as defined in USSG §3C1.1 have been excluded.
Cases with sentences of 470 months or greater were included in the sentence average computation as
470 months. Cases were excluded due to missing information on drug weight for the primary drug
type, missing information on sentence length, or both.

¥ Safety valve includes cases that received either a two-level reduction pursuant to USSG

§2D1.1(b)(7) and USSG §5C1.2, or relief from the statutory mandatory minimum sentence pursuant
to 18 U.S.C. § 3553(f), or both.
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Chapter 3

FORMS OF COCAINE, METHODS OF USE,
EFFECTS, DEPENDENCY, PRENATAL EFFECTS,
AND PREVALENCE

A. INTRODUCTION

This chapter updates information presented in the Commission’s 1995 and 2002 reports
regarding cocaine use, effects, dependency, and prevalence. For this report, this section again
summarizes the core findings and updates the research, primarily using the expert testimony
received by the Commission at its November 14, 2006 public hearing on the issue. Specific
findings include:

e Crack cocaine and powder cocaine are both powerful stimulants, and both forms
of cocaine cause identical effects.

e Although both are addictive, the risk of addiction and personal deterioration may
be greater for crack cocaine than for powder cocaine because of their different
methods of usual administration (typically crack cocaine is smoked whereas
powder cocaine typically is snorted).

» The negative effects of prenatal exposure to crack cocaine are identical to the
effects of prenatal exposure to powder cocaine and are significantly less severe
than previously believed.

B. POWDER COCAINE AND CRACK COCAINE MANUFACTURING, PURITY, AND DOSES

Powder cocaine is a white, powdery substance produced by dissolving coca paste into
hydrochloric acid and water. Potassium salt is then added to this mixture, followed by ammonia.
Typically sold to users by the gram, powder cocaine often is “cut” or diluted by adding one or
more adulterants (sugars, local anesthetics, other drugs, or other inert substances) prior to
distribution.” These alterations can cause the purity level of powder cocaine to vary
considerably.*

Crack cocaine is made by dissolving powder cocaine in a solution of sodium bicarbonate

» USSC, 2002 COMMISSION REPORT, supra note 1, at 16. See a¢lso Memorandum from Toni P. Teresi,
Chief, Office of Congressional Affairs. Drug Enforcement Administration to Stacy Shrader, Office of
Rep. Asa Hutchinson, U.S. House of Representatives 3 (March 8, 2001) (on file with the Commission)
[hereinafter Teresi Memo].

0 USSC, 2002 COMMISSION REPORT, supra note 1, at 16,
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and water. The solution is boiled and a solid substance separates from the boiling substance.
After the solid substance is dried, the crack cocaine is broken into “rocks,” each representing a
single dosage typically weighing from one-tenth to one-half of a gram.®! One gram of pure
powder cocaine under ideal conditions will convert to approximately 0.89 grams of crack
cocaine. The processes used by some crack cocaine manufacturers, however, may introduce
impurities resulting in a product less pure than the powder cocaine from which it was derived.®*

With respect to doses, one gram of powder cocaine generally yields five to ten doses,
whereas one gram of crack cocaine yields two to ten doses. Thus, 500 grams of powder cocaine
— the quantity necessary to trigger the five-year statutory minimum penalty — yields between
2,500 and 5,000 doses. In contrast, five grams of crack cocaine — the quantity necessary to
trigger the five-year statutory minimum penalty — yields between ten and 50 doses.”

C. COCAINE’S EFFECTS, ADDICTIVENESS, AND METHODS OF ADMINISTRATION

Although both powder cocaine and crack cocaine are potentially addictive, administering
the drug in a manner that maximizes the effects (e.g., injecting or smoking) increases the risk of
addiction. It is, however, “much easier to smoke a drug than to inject it”** and some studies have
reported that people prefer, to a small degree, the high from smoked cocaine.®® This difference
in fypical methods of administration, not differences in the inherent properties of the two forms
of the drugs, makes crack cocaine more potentially addictive to fypical users. Smoking crack
cocaine produces quicker onset of shorter-lasting and more intense effects than snorting powder
cocaine. These factors in turn result in a greater likelihood that the user will administer the drug
more frequently to sustain these shorter “highs” and develop an addiction. Patients have the
same symptoms and receive the same treatment regardless of form of cocaine ingested.

®! Sec Bernard Segal & Lawrence K. Dufty, Biobehavioral effects of psychoactive drugs, in DRUGS OF
ABUSE AND ADDICTION: NEUROBEHAVIORAL TOXICOLOGY 50 (RJ.M. Niesink et al. eds.. 1999); Teresi
Memo, supra note 59, at 16.

2 USSC, 2002 COMMISSION RTPORT, supra note 1, at 17. But see Statement of Elmorc Briggs, Dircetor
of Clinical Services, Addiction Recovery and Prevention Administration, D.C. Department of Health, to
the Commission, regarding Cocaine Scntencing Policy, November 14, 2006, at Tr. 150 (converting
powder cocaine to crack cocaine e/iminates many of the impurities of the drug).

B 1d. at 17.

%4 Siatement of Nora D. Volkow. M.D., Director, National Institute on Drug Abuse (NIDA), to the
Commission, regarding Cocaime Sentencing Policy, November 14, 2006, at Tr. 180.

® Id at 186.
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Cocaine is a powerful and addictive stimulant that directly affects the brain.® In any
form (coca leaves, coca paste, powder cocaine, freebase cocaine, and crack cocaine), cocaine
produces the same types of physiological®” and psychotropic® effects once the drug reaches the
brain.% Cocaine’s effect, regardless of form, increases dopamine in the brain’s reward centers.™

The effects experienced by the user of cocaine are summarized by the National Institute
on Drug Abuse (NTDA), a branch of the National Institute of Health (NTH):

Physical effects of cocaine use include constricted blood vessels, dilated pupils, and
increased temperature, heart rate, and blood pressure. The duration of cocaine's
immediate euphoric effects, which include hyperstimulation, reduced fatigue, and mental
alertness, depends on the route of administration. The faster the absorption, the more
intense the high. On the other hand, the faster the absorption, the shorter the duration of
action. The high from snorting may last 15 to 30 minutes, while that from smoking may
last 5 to 10 minutes. Increased use can reduce the period of time a user feels high and
increases the risk of addiction.

Some users of cocaine report feelings of restlessness, irritability, and anxiety. A tolerance
to the ‘high’ may develop—many addicts report that they seek but fail to achieve as
much pleasure as they did from their first exposure. Some users will increase their doses
to intensify and prolong the euphoric effects. While tolerance to the high can occur, users
can also become more sensitive to cocaine's anesthetic and convulsant effects without
increasing the dose taken. This increased sensitivity may explain some deaths occurring
after apparently low doses of cocaine.”

% Written statement by Nora D. Volkow, M.D., Dircctor, National Institutc on Drug Abusc (NIDA), to

the Commission, regarding Cocaine Scntencing Policy, November 14, 2006, at 1.

67 . . - . -
Physiological effects are the effects of cocaine on human organs (e.g., organs of the central nervous
system).

o8 Psychotropic effects are the effects of cocaine on the human mind.

% Written statcment by Glen R. Hanson, Ph.D,, D.D.S., Acting Dircctor of the National Institutc on Drug
Abuse (NIDA), to the Commission, regarding Drug Penalties (Feb. 23, 2002). Cocaine blocks the
dopamine re-uptake at the neuronal level, flooding the area of the brain called the ventral tegmental area
and ultimately stimulating one of the brain’s key pleasure centers. National Institute of Health, NIDA
Rescarch Report Serics, Cocaine Abuse and Addiction, (May 1999, revised November 2004), available at
htte:/www.drugabusc.gov/RescarchReports/Cocaine/Cocaine hitm).

" Volko, supra note 64, at Tr. 161,

7! National Institutc of Health, N7DA Infolacts: Crack and Cocaine (April 2006), available at
http/Awww . mdanih gov/infofacts/cocatne himl.
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Medical consequences of cocaine use include complications from the drug’s
“cardiovascular effects, including disturbances in heart rhythm and heart attacks; respiratory
effects, such as chest pain and respiratory failure; neurological effects, including strokes,
seizures, and headaches; and gastrointestinal complications, including abdominal pain and

nausea.”’”

Cocaine in any form is potentially addictive.”” Research indicates that cocaine users can
develop tolerance to the effects of cocaine, requiring the use of larger quantities to experience its
intoxicating effects and causing withdrawal symptoms if use is abruptly discontinued.”
Cocaine’s powerful psychotropic effects can cause the user to use the drug compulsively,
regardless of any adverse effects that may occur. A recent study reported that “about five
percent of recent-onset cocaine abusers become addicted to cocaine within 24 months of starting
cocaine use.”” Injecting powder cocaine or smoking crack cocaine causes a much greater risk of
addiction than does snorting cocaine.”®

The risk and severity of addiction to drugs generally — including cocaine — are
significantly affected by the way they are administered into the body. Once in the brain, the
physiological and psychological effects of cocaine are the same, regardless of the form of the
drug.77 The method of administration, however, determines the onset, intensity, and duration of
the effects from drug use. Generally the faster a drug reaches the bloodstream, the quicker it is
distributed throughout the body, the faster the user feels the desired effects,” and the more
intense is the associated pleasure.”” However, the methods of administration that bring about the

” Volkow, supra note 66, at 3.
» Volkow, supra notc 66, at 2. For a discussion of a ncurobiological mechanism of addiction to cocainc,
see also, Karen Bolla, ef al., The Neuropsychiatry of Chronic Cocaine Abuse, 10 JOURNAL OF
NEUROPSYCHIATRY AND CLINICAL NEUROSCIENCES 280-289 (1998).
™ See Segal & Duffy, supra note 61.
75

“ Volkow, supra note 66, at 6.
" Volkow, supra note 64, at Tr. 163,
77 :

Volkow, supra note 66, at 2.

™ Volkow, supra notc 64, at Tr. 162-63. Absorption of a drug into the bloodstrcam is regulated by two
primary factors: the amount of blood flowing to the site of ultimate absorption (e.g., the stomach or small
intestine) and the surface area over which the drug is absorbed. The surface area for snorting is limited to
the nasal mucosa in the nasal cavity. In contrast, when a drug is smoked, it is absorbed by air sacs in the

lungs that have a surface area the size of a football field.
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most intense effects — smoking and injection — also have the shortest duration, thereby
necessitating repeated doses to sustain the drug’s effects and increasing the likelihood the user
will develop an addiction. Smoking (inhalation) and injection typically produce effects that have
a quicker onset, a shorter duration, and are more intense than snorting and therefore increase the
risk of addiction. (See Diagram 3-1)*

As stated above, the faster a drug reaches the brain, the faster the user feels the desired
effects and the more intense is the associated pleasure. Snorting or injecting powder cocaine has
the effect of diluting the drug that smoking the drug does not, and the quicker onset and more
intense effects of smoking cocaine may motivate powder cocaine users who snort the drug to
eventually smoke crack cocaine in order to achieve the more intense effect.® 1t is widely
accepted that snorting cocaine is often the first manner in which many users begin using
cocaine.®? Smoking crack cocaine to achieve the more intense high, rather than injecting powder
cocaine, may result from several factors. Ttis easier, and perhaps safer from infection, to smoke
a drug than inject it.*® Tn addition, some users report a small preference for the intoxication
produced from smoking (likely due to its slightly more rapid onset).*

8 Hanson, supra note 69.

#1 Written testimony of Elmore Briggs, Director of Clinical Services, Addiction Prevention and Recovery
Administration, D.C. Department of Health, to the Commission, regarding Cocaine Scntencing Policy
(November 14, 2006), at 2-3.

8 Volkow, supra note 66, at 4-5.

8 Volkow, supra note 64, at Tr. 180-181. Dr. Volkow also noted that a similar pattern has been seen
with methamphetamine.

8

66



201



202

D. PRENATAL COCAINE EXPOSURE
1. Introduction

Prenatal exposure to crack cocaine and powder cocaine produces similar types and
degrees of negative effects, but other maternal and environmental factors contribute significantly
to these negative effects.*’ Tn addition, research indicates that the negative effects from prenatal
exposure to cocaine, in fact, are significantly less severe than previously believed. “Many
findings once thought to be specific effects of in utero cocaine exposure are correlated with other
factors, including prenatal exposure to tobacco, marijuana, or alcohol, and the quality of the
child’s environment. ™

2. Effects

The 2005 National Survey of Drug Use and Health estimated that 680,600 infants were
exposed during pregnancy to tobacco, 496,100 were exposed in utero to alcohol, and 159,000

* Written statement of Tra . Chasnoff, M.D., President, Children’s Rescarch Triangle, to the U.S.
Sentencing Commission, regarding Drug Policy, Feb. 25, 2002, at 2. “[T]he home environment is ke
critical determinant of the child’s ultimate outcome. . . . The drug-exposed child most often comes from a
neglectful family lifestyle filled with factors that interfere with the parents’ attempts at effective child
rearing and participation in the growth and development of their children . . . . Further, the social
environment of many addicted women is one of chaos and instability, which has an even greater negative
impact on children.” (emphasis added.)

Asscssing the effect of prenatal drug exposurc typically mvolves identifying pregnant women
who use drugs before delivery (the srudy group) and gathering information on their drug use, lifestyle, and
other relevant factors. At the same time a group of women are identified to serve as a comparison (the
control group). Tdeally, the women comprising the control group would be identical in every way to the
women in the study group, except in the use of the drug of interest. Often it is impossible to find a
control group that perfectly matches the study group, and so attempts are made to match them on as many
characteristics as possible, including demographic, economic, social, and geographic factors. Although
the women in the control group do not usc the drug being studied, they arc not cxcluded for using other
drugs.

The presence and extent of other risk factors in both the study group and the control group make
it difficult to attribute an irrefutable association between prenatal cocaine exposure and negative effects.
This “confluence of interacting factors™ include the abuse of other controlled and legal intoxicants, “low-
socioeconomic status, poor nutrition and prenatal care, and chaotic lifestvles” that mask any specific
relationships between the drug of interest and negative effects. See Volkow, supra note 66, at 7. See also
Vincent L. Smeriglio & Holly C. Wilcox, Prenatal Drug Exposure and Child Outcome: Past, Present,
Fuiure, 26 CLINICS IN PERINATOLOGY 7 (March 1999).

% Deborah A. Frank ct al., Growih, Development, and Behavior in Early Childhood Following Prenatal
Cocaine Exposure: A Systematic Review, 285 JOURNAL OF AMERICAN MEDICAL ASSOCIATION 1613-
1625 (2001).
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were exposed in utero to an illicit drug. Among the infants exposed to illicit drug use, the drugs
to which they are exposed are: marijuana (approximately 73%); unauthorized prescription drugs
(34%); powder cocaine (7 %); and crack cocaine (2 %)

Estimating the full extent of the consequences of maternal cocaine, or any other drug,
abuse on the fetus and the developing child is very challenging and, therefore, caution should be
used in searching for causal relationships.”> Recent research typically does not distinguish
between prenatal exposure to crack cocaine and powder cocaine because of the indistinguishable
pharmacologic effects once the drug is ingested.” Briefly, in utero exposure to cocaine is
associated with a greater risk for premature birth, however, there does not appear to be a
neurological difference between cocaine exposed babies and study controls. Follow-up research
with children up to the age of ten years has found subtle problems in attention and impulse
control in cocaine-exposed children.”* The long term implications of any of these findings are
unknown. For example, among cocaine-exposed children some subtle deficits in language were
identified at age six and seven but were not found at follow-up by age nine.”

3. Prenatal Exposure to Other Substances

Early in the crack cocaine epidemic there was a great deal of concern regarding the
effects on the infant and child of prenatal cocaine exposure; however, the effect of exposure has
“not been as devastating as originally believed.””® As described below, prenatal exposure to a
number of intoxicants, legal and illegal, has the potential to produce significant adverse
outcomes in the child. Research has documented that “[t]he physical and neurotoxic effects of
alcohol exposure are significantly more devastating to the developing fetus than cocaine. The

1 Written statement by Harolyn Belcher, MD., M. H.S., Dircctor of Rescarch, Kennedy Kricger Institute
Family Center, to the Commission, regarding Cocaine Senteneing Policy. (November 14, 2006), at 1.

2 Volkow, supra note 66, at 8.

i Pharmacologic cffocts refer to the bio-chemical effects of the drug. Frank, supra note 90, (“[T]here arc
no physiologic indicators that show to which form of the drug the newbom was cxposed. The biologic
thumbprints of exposure to these two substances in utero arc identical.™): Chasnoff, supra note 89, at |

(“The physiology of' |powder| cocaine and crack are the same, and the changes in the dopamine receptors
in the fetal brain are the same whether the mother has used [powder] cocaine or crack™).

o4 Volkow, supra notc 66, at 8.
%% Belcher, supra note 91, at 2.

% Volkow, supra note 66, at 7.
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documented intrauterine effects of tobacco exposure are similar to cocaine™’ but may be more
harmful to the developing brain of the fetus.”®

Research on the impact of prenatal exposure to other substances, both legal and illegal,
generally has reported similar negative effects. Prenatal tobacco exposure is associated with
deficits in stature, cognitive development, and educational achievement, as well as problems in
temperament and behavioral adjustment.” Additionally, maternal smoking during pregnancy is
an avoidable risk factor for a number of adverse outcomes in infancy and later childhood,
including low birthweight, preterm delivery, and sudden death in infancy.""’

Alcohol use during pregnancy is associated with deficits in intelligence and learning
problems; difficulties with organization, problem solving, and arithmetic; and lower scores on
tasks involving fine and gross motor behaviors.'®" A dose-response relationship between the
amount of alcohol consumed and the severity of negative effects has been demonstrated. Tn
other words, using larger amounts of alcohol is associated with deficits of greater severity.'%?
Fetal alcohol syndrome, a specific pattern of mental and physical deficits, is the “leading
identifiable and preventable cause of mental retardation and birth defects” in the United States.'”

Use of marijuana during pregnancy is associated with increased tremors and exaggerated
startle responses at birth, lower scores on verbal ability and memory tests at later ages, deficits in
sustained attention in school-aged children, and behavioral problems.'**

97 Belcher, supra note 91, at 2.
8 Volkow, supra note 64, at Tr. 177-78.

”D. Rush & K. R. Callahan, Exposure to Passive Cigarette Smoking and Child Development: 4 Critical
Review, 562 ANNALS OF THE NEW YORK ACADEMY OF SCIKNCE 74-100 (1989).

100 Ah-Fong Hoo et al., Respiratory Function Among Preterm Infants Whose Mothers Smoked During
Pregnancy, 158 AMERICAN JOURNAL OF RESPIRATORY AND CRITICAL CARE MEDICINE 700-703
(September 1998).

T Ann P, Streissguth ct al., Neurobehavioral Dose-Response Fffects of Prenatal Alcohol Fxposure in
Humans from Infancy to Adulthood, 562 ANNALS OF TIIE NEW Y ORK ACADEMY OF SCIENCE 145-158
(1989).

12 14 These negative eftects were observed at levels of alcohol abuse by pregnant women well below
the thresholds associated with a diagnosis of Fetal Alcohol Syndrome or Fetal Alcohol Effects.

193 Belcher, supranote 91.

4 peter A. F ried, Behavioral Ouicomes in Preschool and School-Age Children Exposed Prenatally fo
Marijuana: A Review and Speculative Interpretation, in Behavioral Studies of Drug-Exposed Offspring:

Methodological Issues in Human and Animal Research (Cora Lee Wetherington et al. eds.), 164 NIDA
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As with cocaine, deficiencies associated with prenatal exposure to heroin are not
consistently reported.’”® Some studies find a relationship between exposure and deficiencies in
motor development as well as in some cognitive measures. However, other studies that
controlled for the women’s use of other drugs, lifestyles, social and economic conditions, and
health do not report similar findings. Regardless of control factors, newborns of women who are
addicted to heroin or maintained on methadone experience a high rate of withdrawal
Symptoms.m6

Finally, prenatal exposure to amphetamine and methamphetamine is associated with
negative effects such as premature birth, low birth weight, small head circumference, growth
reduction, and cerebral hemorrhage. One study of children at 14 years of age found that children
exposed to amphetamine lagged in mathematics, language, physical training, and were more
likely to be retained in grade.'"”

RESEARCH MONOGRAPH 242-260 (1996): Fried et al., Differential Effecis on Cognitive Functioning in 9-
to 12-Year Olds Prenatally Fxposed to Cigarettes and Marihuana, 20 NLUROTOXICOLOGY AND
TERATOLOGY 293-306 (1998). See also N. L. Day ct al., Iiffecr of Prenatal Marijuana Fxposure on the
Cognitive Development of Offspring ar Age Three, 16 NEUROTOXICOLOGY AND TERATOLOGY 169-175
(Mar./Apr, 1994).

1% Karol A, Kaltenbach, Exposures to Opiates: Behavioral Qutcomes in Preschool and School-Age
Children, 164 NIDA RESTARCII MONOGRAPII 230-241 (1996).

1% Frank also indicated that prenatal cocaine exposure, unlike prenatal opioid exposure, docs not causc an
identifiable withdrawal syndrome in the newborn (“[A]n experienced pediatrician can walk into any
nursery and identify from across the room an infant withdrawing from opiates, but an infant exposed to
cocaine or crack without opiate exposure will be clinically indistinguishable from the other infants.”).
Frank, supra note 90, at 2.

"7 Mark A. Plessinger, Prenatal Fxposure to Amphetamines: Risks and Adverse Quteomes in Pregnaney,
25 OBSTEIRICS & GYNECOLOGY CLINICS OF NORTH AMERICA 119-138 (Mar. 1998).
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E. TRENDS IN DRUG USE
1. Introduction

Estimates of the prevalence of drug use in the United States are developed from surveys
of households and high school students. Among the most frequently cited surveys are the
National Survey on Drug Abuse (NHSDA, renamed the National Survey on Drug Use and
Health, NSDUHIOR), begun in 1979 and initially conducted every few years throughout the
1980s, but now conducted annually,'"” and the Monitoring the Future (MTF) survey of high
school students, conducted annually since 1975.'° Both surveys began to measure crack cocaine
and powder cocaine use separately in the late 1980s.

The NHSDA and MTF, like all surveys, have known limitations.'"! Because of these
limitations, data from self-report surveys should be considered underestimates of actual drug use.
However, because the biases in the surveys appear to be reasonably constant over time,
comparisons of the rates of reported use across years can be informative, despite these
limitations.

2. Use Trends

Figures 3-1 through 3-3 examine the data from the MTF study of high school seniors.
The analysis focuses on the self-report of 12" graders on their use of illicit drugs in the 30 days

1% Data on the National Survey of Drug Abuse and Health are available at

199 Syibstance Abusc and Mental Health Scrvices, U.S. Department of Health and Human Scrvices,

Summary of Findings from the 2000 National Household Survey on Drug Abuse, available at
http:/www.samhsa.gov/publications/publications himl.

19 The University of' Michigan Institute for Social Research, Monitoring the Iuture, National Survey

Results on Drug Use, 1975-2000 (2001). Monitoring the Future (MTF) is a nationwide annual survey of a
representative sample of eighth, tenth, and twelfth grade students. MTF data are available at
hitpwww monitoringthefuure org/pubs/monographs/voll 2000 pdf.

""" The NHSDA and MTF require that persons liv in houscholds or arc present in school on the day of

the survey, respectively. As a result, the subpopulations believed to be among the heaviest drug users —
high school dropouts, the homeless. the imprisoned, and the hospitalized — are under represented in these
surveys. Additionally, some of those surveyed refuse to respond or may underreport their actual drug use.
See also National Rescarch Council, INFORMING AMERICA’S POLICY ON [LLEGAL DRUGS: WIHAT W1
DON"I KNOW KEEPS HURTING US 96 (Charles F. Manski et al. eds.. 2001) (indicating that about 235
percent of persons who are contacted for participation in the household survey fail to respond, and noting
that “Tt]he Committee is not aware of empirical evidence that supports the view that nonresponse is
random. . . . [NJonrespondents have higher |[drug use| prevalence rates than do respondents.
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The Drug Abuse Warning Network (DAWN) data on emergency room admissions,
presented in Figure 3-5, provide a snapshot of the experience in 2004 and 2005.' Overall,
while the total number of emergency room admissions declined substantially in 20053, the
number of admissions for each of the listed drugs remained relatively stable. In both 2004 and
2005, the greatest number of drug-related emergency room admissions was for cocaine-related
emergencies. In 2005 they accounted for approximately 31 percent of all drug related
emergency room admissions. This is a substantially greater proportion than accounted for by
marijuana use (16.7% of admissions), despite the substantially greater prevalence of marijuana
use reported by high school seniors and young adults in the MTF survey and NSDUH.
Unfortunately, this dataset does not distinguish between the form of cocaine involved or the
method of use of cocaine.

112 Substance Abusc and Mental Health Scrvices Administration [hereinafter SAMHSA] released its 2003
report on Drug-related Emergency Department Visits in late 2004, This was the first publication to usc
data from the “new DAWN.” Virtually every feature of DAWN, except its name. changed in 2003. In
the publication it is referred to “new DAWN?” to emphasize this difference and to indicate that these new
DAWN data are not comparable to data from prior years. As a result, pre-2003 data are not presented
here.
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Analysis of TEDS data sorted treatment admissions by the three primary types of
treatment programs. Detoxification programs, which are generally inpatient treatment programs
that provide medically supervised termination of drug use, accounted for 21 percent of all TEDS
admissions. Admissions for medical detoxification primarily were for heroin (34%),
tranquilizers (32%), and alcohol alone (31%). Residential/inpatient treatment programs, an
intensive, experiential form of treatment in which the patient resides at the treatment facility for a
period of time, generally between 30 days and one year, accounted for 17 percent of admissions.
Most admissions for inpatient residential treatment were for smoked cocaine (29%) and
methamphetamine/amphetamine (26%). Finally, outpatient treatment, the least restrictive form
of treatment, accounted for 62 percent of TEDS admissions. Most admissions to outpatient
treatment were for marijuana abuse (84%).'™

The next two figures present information collected as part of the Arrestee Drug Abuse
Monitoring Program (ADAM),'® which interviewed persons arrested for all crimes in selected
cities about their recent drug use and also conducted urinanalysis. Figure 3-7 reports findings of
the research for the years 2000 through 2003. Overall, the proportion of arrested persons testing
positive for any of the listed drugs was very stable during this period. Marijuana was the most
frequently identified drug followed by cocaine. Urine testing does not distinguish between
powder cocaine and crack cocaine, therefore, the ADAM program relied on self-report of the
arrestee to determine the form of the cocaine use. Figure 3-8 provides information on self-
reported drug use by these arrestees.''® Based on arrestees’ self-reports, crack cocaine is used
approximately twice as often as is powder cocaine.

14 SAMHSA, USS. Departiment of Health and Human Services. frearment Iipisode Data Set (115DS)
Highlights - 2005 National Admissions to Substance Abuse Treatment Services 4 (February 2007);
available at bttp./fwwwdasis sambsa.cov/teds05/tedshi2k s web.pdf.

"5 The ADAM program was sponsorcd by the National Institute of Justice, the rescarch, development,
and evaluation arm of the United States Department of Justice. Data are available through 2003 when the
program ended. The goal of the program was to “assist local, state, and national policymakers in
monitoring and understanding the consequences of drug use among detainees.” National Institute of
Justice. U.S. Department of Justice, Program Brief: Arrestee Drug Abuse Monitoring Program, available
at biip// ncirs. gov/pdftiles/adam.pdf

118 It should be noted that arrestees in this datasct sclf-report drug usc at a lower rate than demonstrated

through unnanalysis.
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Chapter 4

TRENDS IN DRUG TRAFFICKING
PATTERN, PRICE, AND USE

A. INTRODUCTION

This chapter presents data from a number of sources to describe cocaine trafficking
patterns, trends in the price and purity of powder cocaine, and the price of crack cocaine.
Specific findings include:

e Almost all cocaine smuggled into the United States is in the powder form.

e Cocaine markets can be broadly classified into five levels: 1) smugglers; 2) high-
level dealers; 3) mid-level dealers; 4) retail sellers; and 5) users.

e Purchases of cocaine cluster at one kilogram, one ounce, and one gram quantity
levels and distinguish the different levels of cocaine markets.

e The reported substantial increase in violence in the United States, which peaked
in 1992, often is attributed to the introduction of crack cocaine around 1985 and
the recruitment of young crack cocaine dealers with access to handguns.

e The reduction in violence experienced since 1992 is consistent with the aging of
the crack cocaine trafficker and user populations.

e The price of cocaine, regardless of form, has remained relatively stable during the
period 1998 through 2005, and there is substantial similarity in the price of
powder cocaine and crack cocaine at the kilogram, ounce, and gram quantity
levels.

B. DRUG TRAFFICKING

The powder cocaine and crack cocaine markets are “inescapably intertwined because
virtually all cocaine enters the United States in powder form.”""” Powder cocaine is imported
from several source cities, dispersed throughout the United States to regional and wholesale
distributors, and at a later point some of the powder cocaine is converted into crack cocaine.'®

"7 USSC, 1995 COMMISSION RIPORT, supra note 1, at 63.

Y874 at 66.
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The process of dispersing drugs throughout the United States is described as a highly
pyramidal structure that optimizes the distribution of the specific drug quantities that are
imported. There are five broad categories of functions involved in cocaine distribution that can
be targeted by law enforcement: 1) smugglers; 2) high-level dealers; 3) mid-level dealers; 4)
retail sellers; and 5) users.'”® This structure suggests a potentially attractive target for law
enforcement, the “middle market™ area — that is, one or two steps below the importation and
above the retail level — essentially the high-level and mid-level dealer."*® These middle market
functions, “taking the bundle [of imported drugs] roughly from one kilo[gram] to one ounce,”*'
account for most of the mark-up in the final price of the drug. This niche in the drug distribution
chain may make substantial sums of money, far more than the low earnings reported at the retail
distribution level. In addition, it has low entry barriers such that upward mobility in the drug
trade is easy.'?

An independent analysis of the Drug Enforcement Administration’s (DEA) System to
Retrieve Information From Drug Evidence (STRIDE)'* data conducted in 2004 developed an
empirical model of drug trafficking that is consistent with the quantity distinctions described
above.'* Tt noted that purchases in the STRIDE database clustered at the one kilogram, one

"9 peter Reuter, RAND Corporation, Do Middle Markers for Drugs Constitute an Attroctive Targer for

Enforcement? (April 2003), availablc through the National Criminal Justice Reference Service at
hiip/www ngl

IZ()Id
IZIId

122 id
123

LRI ARAN

STRIDE consists of six subsystems providing information on drug intelligence, statistics on markings
found on pills and capsules, drug inventory, tracking, statistical information on drugs removed from the
market place, utilization of laboratory manpower and information on subsystems analvzed outside of the
DEA laboratory systcm where DEA participated in the scizure(s). STRIDE abstract,
http/fwww.dea.gov/foia/stride. ol (last visited May 1, 2007).

124

R. Anthony & A. Frics, Empirical Modelling of Narcotics Trafficking from Farm Gate to Street, 56
BULLETIN ON NARCOTICS 1, (United Nations Office on Drugs and Crime, Vienna, Austria), 2004, at 8,
available ot hiwp:/iwwew anode.org/pdf/bulictin/bulictin. 2064 _01_01 1 _Artl.pdf These drug quantity
break points are consistent with those reported by others. For example, the Office of National Drug
Control Policy reported STRIDE data analysis by catcgorizing powder cocaine quantitics as: number of
purchases of two grams or less, purchascs of 10-50 grams, and scizurcs/purchascs greater than 750 grams.
Classifications for crack cocaine are: purchases of one gram or less, and purchases greater than 135 grams.
Office of National Drug Control Policy. Executive Office of the President, National Drug Control
Strategy Data Supplement 58 (March 2003). See also Letter from Janct Reno and Barry McCaffrey to
President William Jefferson Clinton (July 3, 1997) (5 grams of crack is worth a few hundred dollars at
most, and its sale is characteristic of a low-level dealer, A mid-level crack dealer typically deals ounce or
multi-ounce quantitics.”); Letter from Paul Daly, Assistant Administrator, Intclligence Division, Drug
Enforcement Administration to Chairman Richard Conaboy of the U.S. Scntencing Commission
(October, 1996) (*“Wholesale crack traffickers purchase cocaine in kilogram or multikilogram allotments
from traditional cocainc sources. They will either package the cocaine into ounce quantitics or convert it
to crack and then divide into ounces for sale at the next Ievel . ... Crack distributors further divide the
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ounce, and one gram quantities. These quantities correspond approximately to the “stratification
of traffickers into wholesalers buying kilograms and selling ounces and dealers buying ounces
and selling in grams.” '**

Considering the Reuter model further, while upward mobility in the drug trade is easy, it
does represent a narrowing of the trafficking “pyramid,” thereby providing a smaller number of
targets for law enforcement.'*® In contrast, sellers at the retail level are the most exposed and
easiest targets for law enforcement, provide an almost unlimited number of cases for
prosecution, and easily are replaced. Another attractive target for law enforcement is the drug
importer. Conceptualizing an hourglass structure between the source country and the destination
country, Reuter indicates that the importer represents the pinch point where the removal of one
importer may make an important difference in the drug’s distribution and availability on the
street. Reuter notes, however, that successful prosecution of major importers is difficult in part
because they employ large numbers of “low-level, unskilled labor” such that the organization is
not greatly affected by seizures and arrests.'”’

The Commission’s data analysis, presented in Chapter 2, is consistent with the presence
of a pyramidal structure in drug trafficking, with the largest numbers of federal cocaine offenders
performing lower level functions. Among federal powder cocaine offenders the largest
proportion are couriers and mules, consistent with the need for a large number of low-level,
unskilled laborers required to transport the drug into the United States. Among federal crack
cocaine offenders, the largest proportion of offenders also are classified in a low-level function —
that of street-level dealer (as expected, there are very few couriers/mules in the federal crack
cocaine data given that very little cocaine enters the country in that form). There are
substantially fewer defendants of either form of cocaine prosecuted at higher level functions in
large part because there are fewer individuals at this level of the pyramid, (i.e., the smallest
number of offenders is at the importer/supplier or high-level distributor level, the narrower
portion of the pyramid). (See Figures 2-5 and 2-6 in Chapter 2).

This difference between the federal powder cocaine and crack cocaine cases by function
also is consistent with the reported trafficking structure of cocaine, in which virtually all cocaine
is imported in powder form. The increase in 2005 in the proportion of federal cocaine
defendants engaged in the wholesale function may indicate an enhanced effort to target these
“middle market” functions identified by Reuter. The Commission’s data also demonstrate, at

ounces into dosage units for sale at the retail level .. .. Mid-level distributors can be either members of
larger groups or indcpendent operators.™)

'25 Anthony & Fries, supra note 124.
126 Statement of Joseph T. Rannazzisi, Deputy Assistant Administrator for the Office of Diversion

Control, Drug Enforcement Administration, to the Commission, regarding Cocaine Sentencing Policy,
November 14, 2006, at Tr. 32.

127 Reuter, supranote 119.
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least for the wholesale function, that upward mobility indeed is possible in cocaine markets.
This is evidenced by the data indicating that some offenders whose most serious function is a
wholesaler usually act in lower level functions such as a street-level dealer. See Figure 2-9 in
Chapter 2.

C. DRUG TRAFFICKING RELATED VIOLENCE

The Commission heard testimony in November 2006 that violence committed by crack
cocaine users is relatively rare.'”* Almost all crack cocaine related violence is of the “systemic”
type, that is, violence that occurs within the drug distribution process.'> In describing the long
term trends in violence in the United States, Professor Alfred Blumstein reported a 25 percent
increase in violence between 1985 and 1993 that could be attributed almost entirely to an
increase in the number of “young people with handguns. . .recruited into the crack market
starting in [19]85” ' as replacements for older sellers, large numbers of whom were
imprisoned."*!

In contrast, the more recent trend in violence in the United States has been a steady
decline, by approximately 40 percent, between 1993 and 2000. Since 2000, the trend has been
rather stable."> According to Blumstein, the reduction in violence is attributable to a reduction
in new users of crack cocaine and a consequent reduction in the crack cocaine street markets.'

128 Written statcment by Bruce D. Johnson, Ph.D., Dircctor, Institute for Special Populations Rescarch, to
the Commission, regarding Cocaine Sentencing Policy, November 14, 2006, at 4.

12 Bruce D. Johnson. Patterns of Drug Distribution: Implications and Issues, 38 SUBSIANCE USE &
MISuUsI: 1795 (2003). This is consistent with the findings in the 1995 Commission Report that “Crack
cocaine is associated with systemic crime - crime related to its marketing and distribution - to a greater
degree than powder cocaine. Researchers and law enforcement officials report that much of the violence
associated with crack cocainc stems from attempts by competing factions to consolidate control of drug
distribution in urban areas. Some portion of the distribution of powder cocaine. and the majority of the
distribution of crack cocaine, is done on street comers or open-air markets, crack houses, or powder
shooting gallcrics between anonymous buyers and scllers. These distribution environments, by their very
nature, are highly susceptible to contlict and intense competition. As a result, individuals operating in
these surroundings are prone to be involved in, as well as victimized by. increased levels of violence. ™

% Oral testimony of Alfred Blumstein, Ph.D., to the Commission, regarding Cocaine Sentencing Policy,
November 14, 2006, at Tr. 201.

131 Id
l]lld

133 1d
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Dr. Bruce Johnson, testitying about trends in powder cocaine and crack cocaine usage among
arrestees in New York City, also reported a substantial decline in the number of arrestees with
“detected cocaine/crack use.”'** He attributed this trend to a decline in the number of new,
young crack cocaine users, who have left these markets to be sustained by older crack cocaine
users who tend to be less violent.

Analysis of the Commission’s sentencing data in Chapter 2 tends to corroborate these
findings. Although weapon involvement, by the broadest of definitions, has increased since 2002
in both powder cocaine and crack cocaine offenses, the rate of actual violence involved in the
offense, already relatively low, has declined further during this period. The recent increase in the
number of cocaine cases in which a weapon was involved, as found in the Commission’s data,
may reflect federal law enforcement investigative and prosecutorial priorities apart from drug
trafficking priorities. For example, federal law enforcement programs targeting firearms
possession, such as Project Safe Neighborhood and other similar programs have been greatly
expanded since 2001.

The aging of the crack cocaine population, without replacement by younger users, also is
consistent with data reported by the Substance Abuse and Mental Health Services Administration
(SAMHSA), an agency within the National Institute of Health. Figure 4-1 presents trends in
drug treatment admissions'* for crack cocaine users between 1992 and 2005. During this
period, treatment admissions for clients aged 31-45 steadily increased from 43.3 percent of all
admissions in 1992 to 66.8 percent by 2001. Since 2001, the proportion of all treatment
admissions for that age group declined slightly to 60.2 percent. The period between 1992 and
2005 saw a corresponding decline in the proportion of clients aged 18-30, from 52.8 percent to
19.7 percent of all drug treatment admissions. A smaller but growing percentage of drug
treatment admissions over this period is accounted for by the 46-60 age group. The proportion
accounted for by this group steadily rose from 2.1 percent to 18.9 percent of all treatment
admissions for crack cocaine.

134 Johnson, supra note 128.

133 The TEDS series was designed to provide annual data on the number and characteristics of persons

admitted to public and private substance abusc treatment programs reeciving public funding. The unit of
analysis 1s treatment admissions. A summary of the TEDS program is available at
http://webapp.icpsr.umich.edu/cocoon/SAMHDA/STUDY /04626 xml.
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D.  COCAINE PRICES AND PURITY "

The following analysis reviews data related to the purchase of illegal drugs in the United
States collected and provided by the DEA. The information collected includes the type of drug,
the quantity transacted, price, and the purity of powder cocaine. Although not collected in a
manner that ensures that the information is fully representative of drug purity and price at the
national level, DEA has the only national database containing this information, providing the
best available measures of trends in cocaine prices,"’and is the basis of numerous published
research articles on drug trafficking trends.

1. Cocaine Prices

Figure 4-3 presents the trend from 1998 through 2005 in the average price of powder
cocaine at purchase points of one kilogram, one ounce, and one gram. These are the quantity

38 Data on the pricc and purity of drugs is compiled by DEA from two sourccs. Price data is from

DEA’s Traffic Reports. Data on the purity of drugs is derived from the DEA’s STRIDE dataset. Office
of Domestic Intelligence, Drug Enforcement Administration, U.S. Department of Justice, lllegal Drug
Price and Purity Report 3 (Fcb. 8, 2007).

DEA price data is not presented as a single average price of the drug. but rather as a range of
prices found within each of the 20 metropolitan areas from which this information is collected. The
reported national range includes the lowest and highest prices from cach of the metropolitan arcas. For
example, in 2002, the price range for a kilogram of cocaine in Miami was $8.000 - $30,000, and the price
range for a kilogram of cocaine in Seattle was $10.000 - $38,000. Therefore the national range was
presented as $8,000 - $38,000. Because one single point of reference was needed to analyze trends over
time, a crude annual average value was calculated by adding the upper and lower valucs of the national
range and dividing by two. In this example, the 2003 average price for a kilogram of cocaine is reported
as $23,000. During some ycars, the national range included a price that was uncharacteristically high or
low and substantially diffcrent than the other prices provided for that year. This method of calculating the
average may introduce some variation that is not likely to be characteristic of purchase prices for that
vear. Other methods were explored. including dropping the outliers for each national range, or
calculating the average of cach of the 20 metropolitan arcas, taking the sum and dividing by 20 to obtain a
national average, but because of missing or reported data, these methods were abandoned in favor of the
approach used to calculate the price data in each tigure. Purity level data are presented in the STRIDE
data by drug typc and weight as national averages.

37 The STRIDE data on drug purity arc not randomly colleeted and thus are not neccssarily
representative of cocaine prices nationwide. Anthony and Frics point out that the STRIDE datasct is
designed to record law enforcement purchascs and prioritics and docs not attempt to create a balanced
survey of drug transactions noting varations in the number of transactions of different drugs, the amounts
purchased, and the geographic focus. Despite these limiting factors, the authors report that these
“sampling distortions™ have only “minimal impact on the utility of STRIDE for analyzing fcaturcs and
trends of relative prices.” Anthony & Fries, supra note 124, at 8.
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Chapter 5

STATE SENTENCING POLICY
AND POSSIBLE EFFECT ON FEDERAL
PROSECUTORIAL DECISIONS

A. STATE COCAINE SENTENCING POLICIES

In order to provide some contextual framework in which to assess federal cocaine
sentencing policy, the 1995 and 2002 Commission Reports included a survey of the state laws to
determine whether and to what extent states distinguish between crack cocaine and powder
cocaine penalties."* The Commission, in this report, updated its survey of relevant state laws in
order to determine whether there have been any recent trends in state legislative action that
might be relevant to evaluating federal cocaine sentencing policy.'

As a part of this update, the Commission sought the following information:

(1) whether the state uses sentencing guidelines (and, if so, whether they are advisory
or mandatory);

2) whether the state statutes and/or guidelines distinguish between crack cocaine and
powder cocaine;

3) whether state sentences are determinate or, alternatively, whether early release
through parole is available; and

@) whether the state enacted or repealed statutes containing mandatory minimum
penalties for drug offenses.

The Commission reviewed relevant state statutes and guideline provisions. In addition,
the Commission contacted each state sentencing commission, if such an agency existed within
the state. Otherwise, the Commission surveyed the state agency responsible for collecting
criminal justice data (e.g., statistical analysis centers).

The overwhelming majority of states do not distinguish between powder cocaine and
crack cocaine offenses. Only 13 states have some form of distinction between crack cocaine and
powder cocaine in their penalty schemes, one less than in 2002, Connecticut previously
distinguished between trafficking offenses involving crack cocaine and powder cocaine using a

139

2002 COMMISSION REPORT, supra note 1, at 73-78; 1995 COMMISSION REPORT, supra note 1, at 129-
138.

0 Unless otherwise indicated, this chapter’s use of the term “state” hereinafter signifies the states and
territories contacted for the survey.
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drug quantity ratio of 56.7-to-1."" A penalty of five years’ to life imprisonment had been
triggered by trafficking either in one ounce (28.5 grams) or more of powder cocaine or .5 grams
or more of crack cocaine. In 2005, the Connecticut General Assembly eliminated the quantity
disparity between crack cocaine and powder cocaine by raising the threshold quantity for crack
cocaine to one-half ounce (approximately 14.25 grams) and reducing the threshold quantity for
powder cocaine also to one-half ounce.

Towa, the only state reported in the 2002 Commission Report as providing a 100-to-1
drug quantity ratio between powder cocaine and crack cocaine, has since reduced its drug
quantity ratio to 10-to-1 for cocaine offenses in its statutory scheme."” Unlike the federal
statutory scheme, however, Towa distinguishes between crack cocaine and powder cocaine only
for determining the statutory maximum penalties, not mandatory minimum penalties.

The Commission also examined whether states had sentencing guideline systems and
whether imposed sentences were determinate (7.¢., sentence imposed as approximates the
sentence served) or indeterminate (7.e., sentence or sentence range imposed with release into the
community after service of less than the full sentence). Twenty-seven states use some form of
sentencing guidelines; and 40 states have determinate sentencing structures, some in
combination with guidelines. Statutory mandatory minimum penalties exist in 41 states for
certain drug offenses (e.g., trafficking, repeat trafficking, repeat possession, and sale of drugs
within a certain distance of a protected area, such as a school or playground).

The penalties structures of the 13 states that currently distinguish between powder
cocaine and crack cocaine offenses are described briefly below.

1. Alabama

Alabama does not provide different penalties for crack cocaine and powder cocaine
offenses, but uses a 10-to-1 drug quantity ratio for determining eligibility for its drug abuse
diversion program. Under this program, any person arrested or charged with a controlled
substance offense may file a request with the district attorney to enroll in a drug abuse treatment
program in lieu of undergoing prosecution. The statutory provisions outlining eligibility for the
diversion program provide different quantity levels for powder cocaine and crack cocaine
offenders. For powder cocaine, the quantity cannot exceed five grams for eligibility for
diversion. For crack cocaine, the quantity cannot exceed 500 milligrams (one-half gram)."* For
non-diversionary cocaine offenses, Alabama does not distinguish between crack cocaine and
powder cocaine. For 28 grams or more but less than 500 grams of cocaine, an offender is subject
to a mandatory minimum term of three years imprisonment; for 500 grams but less than one
kilogram, an offender is subject to a mandatory minimum term of five years imprisonment; for
one kilogram but less than ten kilograms, an offender is subject to a mandatory minimum term of

! Conn. Gen. Stat. Ann. § 21a-278(a) (West 2006).
% lowa Code § 124.401 (2006).

2 Ala. Code § 12-23-3(2)(b), (c) (2006).
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15 years imprisonment; for ten kilograms or more, an offender is subject to a mandatory term of
imprisonment of life without paroleA144

2. Arizona

Arizona distinguishes between offenses involving powder cocaine and crack cocaine
using a drug quantity ratio of 12-to-1. Under Arizona’s statute, nine grams of powder cocaine or
750 milligrams of cocaine base trigger the threshold amount for trafficking, with a presumptive
sentence of five years imprisonment.'*> The judge may sentence an offender to a minimum of
four years imprisonment if mitigating factors are present, or a maximum of ten years if
aggravating factors are present."** An offender convicted of trafficking is not eligible for
susperl14s7ion of sentence or release until the offender has served the sentence imposed by the
court.

3. California'®

Offenders convicted of possession or possession with intent to sell crack cocaine or
powder cocaine are sentenced to different terms under California law, depending on the
threshold amount. A person convicted of possessing for sale a substance containing 14.25 grams
or more of cocaine base or 57 grams or more of a substance containing at least five grams of
cocaine base is subject to a sentenced of either a three, four, or five-year term of imprisonment,
depending on whether aggravating or mitigating circumstances are present. Conversely, a
person convicted of possessing for sale a substance containing 28.5 grams or more of powder
cocaine or 57 grams or more of a substance containing cocaine is sentenced to either a two,
three, or four-year term, depending on whether aggravating or mitigating circumstances are
present.'*

4 Ala. Code § 13A-12-231 (2006).

'#* Ariz. Rov. Stat. Ann. §§ 13-3408(A)(2), (B)(2), 13-701(C), 13-3401(36)(b). (c) (2006).
% Ariz. Rev. Stat. Ann. § 13-702(A)(1) (2006).

"7 Ariz. Rev. Stat. Ann. §§ 3401(36), 3408(D) (2006).

'* The statc of California currently docs not have sentencing guidclines. A governor’s proposal to create
a senteneing commission, however, was included within the statc budget proposcd for 2007-2008 and is
scheduled for a vote by the state legislature in July, 2007.

14 Cal. Penal Code § 1203.073(b)(1) and (5) (West 2006); Cal. Health & Safety Code §§ 11351.5, 11351
(West 2006). Under California’s Determinate Sentencing Law (DSL), the sentencing judge must sentence
an offender to the middle statutory range absent a finding by the judge of certain aggravating or
mitigating circumstances. In Cunningham v. California, 127 S.Ct. 856 (Jan. 22, 2007), the Supreme
Court struck down California’s DSL on grounds that it violated the Sixth Amendment’s jury trial right, as
interpreted by the Court in the Apprendi line of cascs. Unlike the Booker opinion, the Court did not sct
forth a remedy. In response, the California legislature recently passed SB 40, which essentially makes the
California DSL advisory in nature.
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Possession with intent to sell still carries a mandatory minimum penalty if a defendant
has a prior conviction. California statutes provide enhancements if large quantities of drugs are
involved in the offense. When calculating the quantity levels necessary to trigger these
enhancements, however, California does not distinguish between crack cocaine and powder
cocaine.

4, Towa

Towa distinguishes between trafficking offenses involving crack cocaine and powder
cocaine using a 10-to-1 drug quantity ratio. In the 2002 Commission Report, lowa was the only
state reported as having a 100-to-1 drug quantity ratio for crack cocaine and powder cocaine
similar to the federal statutes. ln 2003, lowa lowered its ratio from 100-to-1 to 10-to-1 by
amending lowa Code section 124.401 in order to “align, using a 10-to-1 ratio, the threshold
amount for a conviction of a cocaine-related offense with a ‘crack cocaine’ offense.”'*’ The 10-
to-1 ratio still is reflected only in the threshold amounts that determine the maximum statutory
penalty, and not in the mandatory minimum penalty. For example, more than 500 grams of
powder cocaine or more than 50 grams of cocaine base trigger a maximum penalty of 50 years’
imprisonment. An offender with more than 50 grams of powder cocaine or more than five grams
of cocaine base is subject to a maximum penalty of 25 years’ imprisonmen’(.151 Essentially, an
offender must have 10 times more powder cocaine than crack cocaine to trigger the same
statutory maximum penalty. lowa also requires an offender who commits one of these offenses
to serve a minimum period of confinement of one-third of the maximum sentence prescribed by
law before being eligible for parole.””

5. Maine

Maine distinguishes between trafficking offenses involving crack cocaine and powder
cocaine using a 3.5-to-1 drug quantity ratio. 1f an offender knowingly possesses 14 grams or
more of powder cocaine or four grams or more of cocaine base, a presumption of unlawful
trafficking is established.'” For aggravated trafficking, 7.e., 112 grams or more of powder
cocaine or 32 grams or more of cocaine base, an offender is subject to a mandatory minimum
sentence of four years” imprisonment.'”*

™" 2003 Towa Legis. Serv. P. 4, Senate File 422, by Committee on Judiciary (Thomson/West).

! Towa Code § 124.401 (2006).

o

* Towa Code § 124.401 (2006).

' Me. Rev. Stat. Ann. tit. 17, § 1103(3) (2007).

5 Me. Rev. Stat. Ann. tit. 17, §§ 1103-A(D), 1252(5-A) (2007).
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6. Maryland

Maryland distinguishes between offenses involving powder cocaine and crack cocaine
using a 9-to-1 drug quantity ratio. Maryland has a five-year mandatory minimum penalty for
trafficking 448 grams or more of powder cocaine or 50 grams or more of cocaine base.'”

7. Missouri

Missouri differentiates between offenses involving powder cocaine and crack cocaine
using a 75-to- 1 drug quantity ratio. Offenders who traffic more than 150 grams but less than 450
grams of cocaine powder are Class A felons. For cocaine base, two grams but less than six
grams trigger the same penalty. Offenders who traffic 450 grams or more of powder cocaine, or
six or more grams of cocaine base, both Class A felonies, are ineligible for probation or parole.
Class A felonies carry an imprisonment term of not less than ten years and not more than 30

156

years.
8. New Hampshire

New Hampshire differentiates between trafficking offenses involving powder cocaine
and crack cocaine using a 28-to-1 drug quantity ratio. New Hampshire provides a maximum
penalty of 30 years imprisonment for trafficking in five ounces (142.5 grams) or more of powder
cocaine. The same penalty applies for trafficking in five grams or more of cocaine base."”’

9, North Dakota

North Dakota differentiates between offenses involving powder cocaine and crack
cocaine using a 10-to-1 ratio.'*® Mandatory minimums apply if an offender has prior offenses.
An offender who is found guilty of a second offense is subject to a mandatory minimum of five
years imprisonment; an offender with a third or subsequent offense is subject to a mandatory
minimum of 20 years imprisonment."* In North Dakota, however, a first time offender has an
enhanced penalty that provides a maximum of life imprisonment with or without an opportunity
for parole for trafficking 50 grams or more of powder cocaine or five grams or more of cocaine
base. An offender who is classified as a Class AA felon, and who receives a sentence of life
imprisonment with the possibility of parole, will not be eligible for parole for 30 years, less any

Md. Code Ann., Crim. Law § 5-612(a)(2), (4), -612(c)(1) (West 2006).
135 Mo. Ann. Stat. § 195.222(2) (West 2006).

37 N H. Rev. Stat. Ann. § 318-B:26(I)(a)(1), (3) (2006).

¥ N.D. Cent. Code § 19-03.1-23.1(1)(c)(2), (3) (2005).

¥ N.D. Cent. Code § 19-03.1-23(1)(a)(1), (2) (2005).

102



237

sentence reduction earned for good conduct. Cocaine quantities less than the above-mentioned
amounts qualify as a Class A felony, with a maximum penalty of 20 years imprisonment.'*

10. Ohio

Ohio differentiates between offenses involving powder cocaine and crack cocaine using a
graduated scale based on threshold amounts and felony categories imposed by statute.”®’ The
felony categories are defined by degree: first, second, third, and fourth. The ratios vary between
each individual felony category based on quantities from the low end of the range to the high
end.'® For example, it is a felony in the third degree to distribute ten grams but less than 100
grams of powder cocaine. For cocaine base, the third-degree felony range is five grams but less
than ten grams. The minimal drug quantity ratio is 2-to-1; the maximum drug quantity ratio for
this category is 10-to-1. To qualify for a first-degree felony, an offender must distribute 500
grams but less than 1,000 grams of powder cocaine, and at least 25 grams but less than 100
grams of cocaine base, which results in a ratio fluctuation of between 10-to-1 and 20-to-1. For
major drug offenders, Ohio uses a 10-to-1 ratio (1,000 grams cocaine powder and 100 grams of
cocaine base) and prescribes a mandatory minimum term of ten years’ imprisonment with an
additional one to ten-year term subject to judicial discretion.'®

11. Oklahoma

Oklahoma differentiates between trafficking offenses involving powder cocaine and
crack cocaine using a 6-to-1 drug quantity ratio. The Oklahoma statutes provide mandatory
minimum penalties of ten years imprisonment for offenses involving 28 grams or more of
cocaine powder or five grams or more of cocaine base. The statutes also provide a 20-year
mandatory minimum for offenses involving 300 grams or more of powder cocaine or 50 grams
or more of cocaine base.'™

12. South Carolina

South Carolina’s statutory scheme for cocaine penalties is complex, with different
minimum and maximum penalties for possession, distribution, and trafficking of powder cocaine
and crack cocaine. For possession offenses, crack cocaine is penalized more severely than
powder cocaine. A first time offender with ten grains (.648 grams) or less of powder cocaine is
subject to a statutory maximum penalty of two years imprisonment, but a first time offender with
less than one gram of crack cocaine is subject to a statutory maximum penalty of five years

' N.D. Cent. Code § 12.1-32-01(1), (2) (2005).

¢! Ohio Rev. Code Ann. § 2925.01(X), (GG) (West 2006).

2 Ohio Rev. Code Ann. § 2925.11(C)(@)(b)-() (West 2006).

a
2

* Ohio Rev. Code Amn. § 2925.03(4)(a)-(g) (West 2006).

# Okla. Stat. Ann. tit, 63, §§ 2-415(C)(2). (7), 2-401 (West 2006).
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imprisonment.'®® Offenses involving ten grams or more of powder cocaine are presumed to be
distribution offenses, and offenses involving one gram or more of crack cocaine are presumed to
be distribution offenses. Interestingly, second time distribution offenses involving powder
cocaine are penalized more severely (five to thirty years imprisonment) than those involving
crack cocaine (zero to 25 years imprisonment), '

13.  Virginia

Virginia’s statutes generally do not distinguish between offenses involving powder
cocaine and crack cocaine. The penalties are determined by the schedule of the controlled
substance involved in the offense, and all forms of cocaine are listed in schedule IT. Virginia’s
distribution statute, however, does distinguish between the two forms of cocaine using a 2-to-1
drug quantity ratio. Under this statute, an offender who traffics five kilograms or more of
powder cocaine or 2.5 kilograms or more of cocaine base is subject to a 20-year mandatory
minimum sentence.

Table 5-1
State Cocaine Penalties
Drug
Crack/Powder Guidelines Determinate Mandatory
STATE Distinction System Sentencing Minimum
Total
Affirmative 14 27 18 41
Responses
Alabama No Yes Yes Yes
Alaska No Yes No Yes
Arizona Yes No Yes Yes
Arkansas No Yes No Yes
California Yes No No Yes
Colorade No No Yes Yes
Connecticut No No No Yes
Delaware No Yes Yes Yes
District of
Columbia No Yes Yes No
Florida No Yes No Yes

15 §.C. Code Ann. §§ 44-33-370(d)(4). (€)(2). 44-53-375(B)(2) (2006).
%% S.C. Code Ann, § 44-53-370(e)(2)(a)(2) (2006).
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Table §-1
State Cocaine Penalties
Drug
Crack/Powder Guidelines Determinate Mandatory

STATE Distinction System Sentencing Minimum
Georgia No No Yes Yes
Hawaii No No No No
Idaho No No No Yes
Illinois No Yes Yes Yes
Indiana No Yes Yes Yos
Iowa Yes (10:1 ratio) No No Yeos
Kansas No Yes Yes No'®”
Kentucky No No No No
Louisiana No Yes Ycs Yos
Maine Yes (3.5:1 ratio) No Yes Yes
Maryland Yes (9:1 ratio) Yes Yes Yes
Massachusetts No Yes No Yes
Michigan No Yes No No'®*
Minnesota No Yes No No
Missouri Yes (75:1 ratio) Yes No Yes
Montana No No No Yes
Nebraska No No No Yes
Nevada No No No Yes
New Hampshire Yes (28:1 ratio) No Yes Yes
New Jersey No Yes No Yes
New Mexico No Yes Yes Yes
New York No No Yes Yes
North Carolina No Yes Yes Yes
North Dakota Yes (10:1 ratio) No No Yes

'%7 Kansas repealed the mandatory minimums for drug offenses in 2003, See 2003 Scnatc Bill 123,
hitp:/fwww kansas.gov/kse/goals shiml.

!5 Michigan repealed the mandatory minimums for drug offenses in 2002. See MCLS § 333.7401 and
Public Act 665.
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Table 5-1
State Cocaine Penalties
Drug
Crack/Powder Guidelines Determinate Mandatory
STATE Distinction System Sentencing Minimum
Yes (2:1 minimum
Ohio ratio; 10:1 maximum Yes Yes Yes
ralio)

Oklahoma Yos (6:1 ratio) Yes No Yes
Oregon No Yes Yes No
Pennsylvania No Yes No Yes
Rhode Island No Yes No Yes
South Carolina Yes Yes No Yes
South Dakota No No Yes Yes
Tennessee No Yes Yes Yes
Texas No No No Yes
Utah No Yes No Yes
Vermont Yes (3:1 ratio) No No No
Virgin Islands No No No Yes
Virginia Yes (2:1) Yes Yes Yes
Washington No Yes Yes No
West Virginia No No No Yes
Wisconsin No Yes Yes No'®
Wyoming No No No No

' Wisconsin repealed the mandatory minimums for drug offecnscs on February 1, 2003 under the
Uniform Controlled Substance Act.
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B. INTERACTION OF PROSECUTORIAL DECISIONS AND STATE PENALTIES

Federal law enforcement and judicial resources are too limited to process all drug
trafficking offenses at the federal level. Only a small minority of all drug offenses are
prosecuted federally. During the last decade, there have been between one and one and one-half
million arrests for drug violations annually, and state courts have imposed sentence for about
one-third of a million drug convictions annually.'™ By contrast, 25,013 federal offenders were
sentenced under the primary drug trafficking guideline in fiscal year 2006.""" Tn fact, one of the
stated goals of the 1986 Act was to “give greater direction to the DEA and the U.S. Attorneys on
how to focus scarce law enforcement resources.”

Because the states generally have not adopted the federal penalty structure for cocaine
offenders, the decision whether to prosecute at the federal or state level can have an especially
significant effect on the ultimate sentence imposed on an individual crack cocaine offender.
Differences in federal prosecutorial practices nationwide occur for a number of reasons. For
example, federal resources in a specific jurisdiction may be prioritized toward a specitic drug
type that is particularly problematic for that jurisdiction. The Department of Justice reports that
the comparative laws in a jurisdiction also play an important role in determining whether a
particular case is brought in federal or state court.'”

Table 5-2 suggests that there are significant differences in the types of cocaine cases
brought in the various federal districts. For each district, Table 5-2 shows the number of crack
cocaine and powder cocaine cases and the median drug quantity involved for each form of
cocaine. The districts are listed in ascending order by the median quantity of crack cocaine.
Among districts with at least 30 crack cocaine cases in Fiscal Year 2006, the five districts with
the greatest median drug quantity were Northern lowa (320.9 grams), Northern Florida (238.4
grams), Eastern North Carolina (176.4 grams), Central Illinois (101.7 grams), and Eastern
Pennsylvania (98.3 grams). Among districts with at least 30 crack cocaine cases in Fiscal Year
2006, seven had a median drug quantity of less than 25 grams; the five districts with the smallest
median drug quantity were New Hampshire (3.1 grams), Southem West Virginia (14.0 grams),
Eastern Kentucky (15.4 grams), Nebraska (17.0 grams), and Eastern Missouri (21.3 grams).

Even among some districts within the same state there are some significant variations in

" Federal Bureau of Investigation, Uniform Crime Reports, Crime in the United States, 1993-2003: U.S.
Department of Justice, Bureau of Justice Statistics, State Court Sentencing of Convicted Felons. 1992,
1994, 1996, 1998, 2000, 2002,

N USSC, 2006 Sourcebook of Federal Sentencing Statistics, supra note 15, Table 17,
7 HR. Rep. No. 99-845, pt. 1, at 11-12 (1986).

' R. Alexander Acosta, United Statcs Attorney of the Souther District of Florida, testified that “much
of what gocs federal versus state is a function of comparative laws in any jurisdiction because, in any
large operation, we sit down with our colleagues at the state and we divvy up cases based on who's likely
to get the more appropriate or the stronger criminal sanctions.” Supra note 38, at Tr. 38-9.
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the types of crack cocaine cases prosecuted. For example, in Northern Florida the median
quantity of crack cocaine is 238 4 grams, compared to 50.8 grams in Middle Florida. Similarly,
in Central Illinois the median quantity of crack cocaine is 101.7 grams, compared to 54.1 grams
in Southern Tllinois.

Table 5-2
Median Drug Weight for Powder Cocaine and
Crack Cocaine Cases in Each Federal District

Fiscal Year 2006
Primary Drug Type
Crack Cocaine Powder Cocaine

Median Weight Median Weight
District Number of Cases (Grams)  Number of Cases (Grams)
All Districts 4,262 51.0 4,140 6,000.0
Guam 0 - 0 -
Northern Mariana Islands 0 - 0 -
Virgin Islands 0 - 6 18,200.0
North Dakota 0 - 4 989.0
Idaho 1 23 2 10,563.0
New Hampshire 41 31 10 200.5
West Virginia, Southern 62 14.0 18 63.4
Vermont 5 14.8 6 567.0
Kentucky, Eastern 49 15.4 45 283.5
Ncbraska 61 17.0 18 3,950.0
Kansas 41 19.0 46 4.505.0
Missouri, Eastern 130 213 22 14823
Kentucky, Western 28 217 21 986.9
New York, Western 49 250 15 520.0
Texas, Eastern 94 257 64 15,070.0
Indiana, Northern 50 26.1 24 6573
New York, Northem 37 26.7 17 1.000.0
Texas, Western 127 273 205 4.900.0
Washington, Eastern 13 285 7 992.3
New Mcexico 23 29.0 53 2,330.0
California, Northcrn 18 302 20 1,126.5
Florida. Southern 104 30.2 305 19.800.0
Ohio, Northern 80 304 43 29888
Tennessee, Eastern 43 314 39 3,000.0
West Virginia, Northern 89 315 12 124.8
Rhodc Island 20 319 18 4,003.8
Alabama, Northern 35 326 34 5.000.0
Texas, Southermn 70 333 323 11,040.0
California, Southern 1 336 97 22.020.0
Michigan, Eastcrn 60 345 48 2,189.9
Georgia, Middle 76 349 20 761.9
Pcnnsylvania, Western 60 363 17 1,500.0
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Table S-2
Median Drug Weight for Powder Cocaine and
Crack Cocaine Cases in Each Federal District

Fiscal Year 2006

Crack Cocaine

Primary Drug Type
Powder Cocaine

Median Weight

Median Weight

District Number of Cases (Grams)  Number of Cases (Grams)
Colorado 30 373 26 1.875.0
Alabama, Middlc 17 383 10 1,979.5
Washington, Western 30 457 25 2.300.0
Mississippi, Northerm 37 45.9 10 8.000.0
Tennessee, Western 35 46.0 16 12,675.0
Michigan, Western 48 47.1 21 2,020.0
District of Columbia 78 474 16 933.5
Tennessee, Middle 10 473 28 3,320.0
Alabama, Southern 64 493 25 500.0
Florida, Middle 180 50.8 326 550,000.0
Alaska 11 517 12 4,098.5
Ohio. Southermn 81 529 64 13,500.0
Louisiana, Middlc 17 53.1 2 8.079.4
Minncsota 38 539 25 1,400.7
1llinois. Southemn 38 54.1 13 8.000.0
Massachusetts 53 54.9 50 2,720.0
Arkansas, Eastern 23 55.3 17 1,910.0
Virgiuia, Eastcrn 253 56.0 78 2,216.6
Virginia, Western 123 56.0 22 2,953.6
New York, Southem 78 36.3 121 20,000.0
Connecticut 55 56.5 14 1,000.0
Louisiana, Western 80 383 26 3,956.9
Texas, Northern 67 595 62 10,250.0
Georgia, Southern 35 60.6 14 1,793.2
Ncvada 10 629 4 5.830.0
Utah 1 66.3 14 1.310.4
Arkansas, Western 5 67.1 1 20108
Hawaii 7 6735 10 1,706.0
North Carolina, Western 66 67.5 49 3,000.0
Pennsylvania, Middle 63 69.0 12 1,835.0
New York, Eastem 67 738 112 5,000.0
Oklahoma, Western 5 74.9 19 40,000.0
Maiue 15 75.6 21 9923
1llinois, Northcm 79 763 131 4,500.0
Missouri, Western 61 76.4 40 991.3
North Carolina, Middlc 60 768 42 7.900.0
Puerto Rico 12 775 48 332.350.0
California, Eastern 35 863 9 3,000.0
Wisconsin, Eastern 22 874 28 1,000.0
Oklahoma, Northern 20 88.1 6 5,900.0
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Table S-2
Median Drug Weight for Powder Cocaine and
Crack Cocaine Cases in Each Federal District
Fiscal Year 2006

Primary Drug Type

Crack Cocaine Powder Cocaine

Median Weight Median Weight

District Number of Cases (Grams)  Number of Cases (Grams)
Wisconsin, Western 27 882 15 1,600.0
Dclawarc 15 90.5 6 613.8
Maryland 46 91.6 39 2.340.0
Mississippi. Southem 33 93.7 22 8.920.0
South Carolina 154 95.6 75 1,996.2
Georgia, Northern 25 96.6 43 30,000.0
New Jersey 48 97.0 57 5,000.0
Pennsylvania, Eastern 64 983 49 1,992.0
linois, Central 62 101.7 25 6,528.0
Louisiana, Eastem 21 107.9 10 997.0
South Dakota 6 109.5 9 1.500.0
Oregon 5 112.9 12 2,117.7
California, Central 27 120.0 30 5,050.0
Arizona 4 143.0 147 13,040.0
lowa. Southem 12 147.1 7 12.730.0
North Carolina, Eastern 118 176.4 74 2,453.0
Indiana, Southern 24 182.4 16 4,285.0
Florida, Northern 51 2384 57 5,000.0
Towa, Northern 34 3209 9 500.0
Oklahoma, Eastern 4 907.3 4 9.460.0
Montana 1 1.335.0 10 605.2
Wyoming 5 2,420.0 6 1.325.0

Of the 23,701 cases with complete sentencing guideline information sentenced under the primary drug trafficking guideline,
USSG §2D1.1. 5.164 had crack cocaine and 5.442 had powder cocaine as their primary drug type. Due to missing drug
weight data, 902 of the 5,164 crack cocaine cases and 1.302 of the 5,442 powder cocaine cases were excluded [rom the

table.

SOURCE: U.S. Sentencing Commission, 2006 Datafile, USSCFY 06.

Table 5-3 shows the prevalence of federal crack cocaine cases involving relatively small
drug quantities (less than 25 grams) in the various jurisdictions. Nationwide, 35.1 percent of
crack cocaine cases in 2006 involved less than 25 grams of the drug, compared to 28.5 percent in
2000. Among districts with at least 30 crack cocaine cases, six districts prosecuted crack
cocaine offenses involving less than 25 grams in over 50 percent of their crack cocaine caseload
(New Hampshire, Eastern Kentucky, Southern West Virginia, Eastern Missouri, Kansas, and
Nebraska). In contrast, among districts with at least 30 crack cocaine cases, the following
districts had a relatively small proportion of cases involving less than 25 grams: Southern
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Georgia (8.6%), Northern lowa (8.8%), Southern Mississippi (12.1%), Northern Florida
(13.7%), and Middle North Carolina (15.0%). Eight districts which had at least one crack
cocaine case in 2006 did not have any case involving less than 25 grams (Western Arkansas,
South Dakota, Southern California, Montana, Oregon, Eastern Oklahoma, Utah, and Wyoming),
but these district each had six or fewer crack cocaine cases.

The prevalence of crack cocaine cases involving less than 25 grams in part can be
attributable to the relatively low drug quantity threshold quantities for the mandatory minimum
penalties for crack cocaine. Figure 2-10 from Chapter 2 shows drug quantities in federal cocaine
cases tend to cluster around the mandatory minimum threshold quantities, and Department of
Justice testimony confirms the role that the mandatory minimum threshold quantities might play
in prosecutorial decision-making.'”*

"% See Acosta, supra note 38, at Tr. 50-51 (“[S]omc of thc data may show that prosccutions do tend to
focus around mandatory minima. In part that may be a function of the particular cascs the United States
Attomeys take; in part also that may be a function of what a prosecutor is willing to do. Often it is the
case that if you have enough to go after someone at a particular level, rather than push the envelope,
rather than spend more time gathering more evidence. rather than make a case more complex, a
prosecutor will say this is enough to obtain the result that we believe is warranted.”).
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Table 5-3

Federal Judicial District
Fiscal Year 2006

Crack Cocaine Cases with Less than 25g

Total

Crack

Cocaine
District Cases Number Percent
All Districts 4,262 1,497 35.1
Tdaho 1 1 100.0
New Hampshire 41 37 90.2
Kentucky, Eastem 49 33 673
Vermont 5 3 60.0
‘West Virginia, Southern 62 37 59.7
Missouri, Eastern 130 75 377
Kentucky, Western 28 16 57.1
Kansas 41 22 53.7
Nebraska 61 32 52.5
New York, Western 49 24 49.0
New York, Northern 37 18 48.6
West Virginia, Northern 89 43 48.3
Texas, Westem 127 61 48.0
Texas, Eastem 94 44 46.8
Tennessee, Eastern 43 20 40.5
‘Washington, Eastern 13 6 46.2
Tndiana, Northern 50 23 46.0
Rhode Island 20 9 450
Michigan, Eastern 60 27 45.0
Ohio, Northern 80 36 45.0
California, Northern 18 8 44 4
Texas, Southermn 70 3 443
New Mexico 23 10 43.5
Florida, Southem 104 45 433
Mississippi, Northern 37 16 432
Maine 15 6 40.0
Pennsylvania, Western 60 24 40.0
Alabama, Northern 35 14 40.0
Georgila, Middle 76 30 395
District of Columbia 78 30 385
Virginia, Eastern 253 93 375
Tennessee, Western 35 13 37.1
Illinois, Southem 3 14 36.8
Colorado 30 11 36.7
Florida, Middle 180 66 36.7
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Table §-3

Fiscal Year 2006

Crack Cocaine Cases with Less thau 25g

Total

Crack

Cocaine
District Cases Number Percent
Michigan, Western 48 17 354
Louisiana, Middle 17 6 353
Alabama, Middle 17 6 353
Alabama, Southern 64 22 34,4
Louisiana, Western 80 27 338
Puerto Rico 12 4 333
Massachusetts 53 17 321
Virginia, Western 123 39 31.7
California, Eastern 35 11 314
Texas, Northern 67 21 31.1
North Carolina, Westem 66 20 303
Pennsylvania, Middle 63 19 30.2
Tennessee, Middle 10 3 30.0
Ncvada 10 3 30.0
Washington, Western 30 9 30.0
Oklahoma, Northern 20 6 30.0
South Carolina 154 46 29.9
Ohio, Southern 81 23 284
New York, Southcm 78 22 282
Tlinois, Central 62 17 274
Alaska 11 3 273
Arkansas, Eastern 23 6 26.1
Connecticut RN 14 255
Pennsylvania, Eastern 64 16 25.0
Towa, Southcrn 12 3 25.0
Arizona 4 1 250
Minnesota 38 9 237
Wisconsin, Eastern 22 3 227
Wisconsin, Western 27 6 222
New York, Eastern 67 14 20.9
Oklahoma, Western 5 1 20.0
Georgia, Northern 25 5 20.0
Maryland 46 9 19.6
New Jersey 48 8 16.7
Indiana, Southern 24 4 16.7
Tlinois, Northem 79 13 16.5
Missouri, Wcstern 61 10 16.4
North Carolina, Eastem 118 18 15.3
North Carolina, Middle 60 9 15.0
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Table §-3

Number of Crack Cocaine Cases With Less Than 25 Grams in Each
Federal Judicial District

Fiscal Year 2006

Crack Cocaine Cases with Less thau 25g

Total

Crack

Cocaine
District Cases Number Percent
Califomnia, Central 27 4 14.8
Hawaii 7 1 143
Florida, Northcrn 51 7 13.7
Mississippi, Southcm 33 4 12.1
Lounisiana, Eastern 21 2 93
lowa, Northem 34 3 88
Georgia, Southern 35 3 8.6
Dclawarc 15 1 6.7
Arkansas, Western 5 0 0.0
South Dakota 6 0 0.0
California, Southern 1 0 0.0
Montana 1 0 0.0
Oregon 5 0 0.0
Oklahoma, Eastcrn 4 0 0.0
Utah | 0 0.0
Wyoming 5 0 0.0
North Dakota 0 - -
Virgin Islands 0 - -
Guam 0 - -
Northern Mariana Islands 0 - -

Of the 23,701 cases with complete sentencing guideline information sentenced under the primary drug
trafficking guideline, USSG §2D1.1. 5.164 had crack cocaine as the primary drug type. Of these 5.164 crack
cocaine cascs, Y02 were cxcluded from the table duc to missing data on dmg weight. In cach row, the
percentages arc bascd on the total number of crack cocaing cascs in cach district. regardless of weight,

indicated in the Total column.

SOURCE: U.S. Sentencing Commission, 2006 Datafile, USSCFY06
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Chapter 6
CASE LAW DEVELOPMENTS

A. INTRODUCTION

Since the 2002 Commission Report, case law has developed that has significantly
altered the landscape of federal sentencing. Tn particular, in 2005 the Supreme Court in
Unifed States v. Booker'™ extended its holding in Blakely v. Washington'” to federal
sentencing and held that the imposition of an enhanced sentence under the federal
sentencing guidelines based on the sentencing judge’s determination of a fact (other than
a prior conviction) violated the Sixth Amendment right to jury trial. In the remedial
portion of the decision, the Court severed and excised two statutory provisions, 18 U.S.C.
§ 3553(b)(1), which made the guidelines mandatory, and 18 U.S.C. § 3742(e), a related
appeals provision, effectively rendering the guidelines advisory. Under the approach set
forth by the Court, “district courts, while not bound to apply the Guidelines, must consult
those Guidelines and take them into account when sentencing,” subject to review by the
courts of appeals for “unreasonableness.” "¢

The Booker decision has given rise to litigation and resulted in a split among the
circuits on the issue of whether, and how, sentencing courts should consider the 100-to-1
drug quantity ratio when sentencing federal cocaine offenders. Although sentencing
courts generally are attempting to avoid perceived unwarranted sentencing disparity
caused by the 100-to-1 drug quantity ratio, the very fact that sentencing courts are
considering the ratio to varying degrees and in varying methods — and the circuit split
that has ensued — itself may lead to unwarranted sentencing disparity.

B. United States v. Booker

Prior to Booker, the issue arose whether the 100-to-1 drug quantity ratio may
properly form the basis for a downward departure from the guideline sentencing range.
This factor was typically asserted by defendants as “a ... mitigating circumstance of a
kind, or to a degree, not adequately taken into consideration by the Sentencing
Commission in formulating the guidelines that should result in a sentence different from
that” provided by the applicable guideline sentencing range. This language governed
both the statutory requirements for a departure, 18 U.S.C. § 3553(a)(2), and the
guidelines’ general policy statement regarding departures, U.S.S.G. §5K2.0 (Grounds for

1543 US. 220 (2003).

1542 U S. 296 (2004) (holding that any fact (other than a prior conviction) which is nceessary to
support a sentence exceeding the maximum authorized by the facts established by a plea of guilty
or a jury verdict must be admitted by the defendant or proved to a jury beyond a reasonable
doubt).

76543 U.S. at 264.
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Departure). Circuit courts uniformly held that, when sentencing crack cocaine offenders,
district courts were not permitted to depart downward from the guideline sentencing
range based on a policy disagreement with the 100-to-1 drug quantity ratio.'”’

Since the Booker decision excised the language governing departures from section
3553(a)(2), defendants have made similar arguments based on 18 U.S.C. § 3553(a)'™®
findings in prior Commission reports on federal cocaine sentencing policy. Specifically,
the issue has arisen whether, in considering the factors set forth in section 3553(a), the
100-to-1 drug quantity ratio may properly form the basis for a sentence below the
guideline sentencing range. Post-Booker, defendants typically have asserted that the 100-
to-1 drug quantity ratio creates unwarranted disparity in contravention of 18 U.S.C. §
3553(a)(6) (“The court, in determining the particular sentencing to be imposed, shall

7 United States v. Sanchez, 81 F.3d 9, 11 (Ist Cir. 1996); United States v. Haynes, 985 F.2d 63,
70 (2d Cir. 1993); United States v. Altorn, 60 F.3d 1065, 1070 (3d Cir. 1995); United States v.
Banks, 130 F.3d 621, 624 (4th Cir. 1997); United States v. Fonts, 95 F.3d 372, 374 (5th Cir.
1996); United States v. Gaines, 122 F.3d 324, 329 (6th Cir. 1997); United States v. Arrington, 73
F.3d 144, 146 (7th Cir. 1996); United States v. Maxwell, 25 F.3d 1389, 1400-1401 (8th Cir.
1994); United States v. Berger, 103 F.3d 67, 71 (9th Cir. 1996); Unrited States v. Maples, 95 F 3d
35, 37-38 (10th Cir. 1996); United States v. Byse, 28 F.3d 1165, 1171 n.9 (11th Cir. 1994);
United States v. Thompson, 27 F.3d 671, 679 (D.C. Cir. 1994); see also USSC, 1995 Commission
Report, supra note 1, at 220.

"8 18 U.S.C. § 3553(a) provides in pertinent part:

(a) Factors to be considered in imposing a sentence.—The court shall impose a sentence
sufficient, but not greater than necessary, to comply with the purposes set forth in
paragraph (2) of this subsection. The court, in determiniug the particular sentence to
be imposed, shall consider—

(1) the nature and circumstances of the offense and the history and
characteristics of the defendant;
(2) the need for the sentence imposed—
(A) to reflect the seriousness of the offense. to promote respect for the
law, and to provide just punishmeut for the oftense;
(B) to afford adequate deterrence to criminal conduct;
(C) to protect the public from further crimes of the defendant; and
(D) to provide the defendant with needed educational or vocational
training, medical care, or other correctional treatment in the most
cffective manncer;
(3) the kinds of sentences available;
(4) the kinds of sentence and the sentencing range established for—
(A) the applicable category of offense committed by the applicable
category of defendant as set forth in the guidelines issued by the
Sentencing Commission . . .
(5) any pertinent policy statement issued by the Sentencing Commission . . .
(6) the need to avoid unwarranted sentence disparity among defendants with
similar records who have been found guilty of similar conduct; and
(7) the need to provide restitution to any victims of the offense.
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consider . . . the need to avoid unwarranted sentence disparity among defendants with
similar records who have been found guilty of similar conduct. . .”).

District courts have largely declined to sentence below the guideline range
based on this argument.'” Those district courts that have sentenced below the
guideline range on the basis of the 100-to-1 drug quantity,"™ frequently have been
reversed by the appellate courts. Courts in the First, Second, Fourth, Fifth,
Seventh and Eleventh Circuits have rejected such sentences, holding that the 100-
to-1 drug quantity ratio does not create “unwarranted” sentencing disparity as
contemplated by section 3553(a)(6) because it reflects congressional judgment
that offenses involving powder cocaine and crack cocaine are not similar. **' For
example, in United States v. Pho,"* the First Circuit said:

[A sentencing court may not impose a sentence] outside the advisory
guideline sentencing range based solely on its categorical rejection of the
guidelines’ disparate treatment of offenses involving crack cocaine, on the
one hand, and powdered cocaine, on the other hand. . . . The decision to
employ a 100:1 crack-to-powder ratio rather than a 20:1 ratio, a 5:1 ratio,
ora 1:1 ratio is a policy judgment, pure and simple. . . . Congress
incorporated the 100:1 ratio in the statutory scheme, rejected the
Sentencing Commission’s 1995 proposal to rid the guidelines of it, and
failed to adopt any of the Commission’s subsequent recommendations for
easing the differential between crack and powdered cocaine. It follows
inexorably that the district court’s categorical rejection of the 100:1 ratio
impermissibly usurps Congress’s judgment about the proper sentencing
policy for cocaine offenses.

The Eleventh Circuit similarly held that the disparity between crack
cocaine and powder cocaine offenders is not “unwarranted” under Section
3553(a)(6), rejecting the defendant’s argument that the 100-to-1 drug quantity
ratio reflects the policy position of the Commission rather than of Congress:

' See, e.g., United States v. Tabor, 363 F.Supp.2d 1032 (D. Neb. 2005); United States v. Doe,
412 F.Supp.2d 87 (D. D.C. 2006); United States v. Valeneia-Aguirre, 409 F.Supp.2d 1358 (M.D.
Fla. 2006).

™ See, e.g., United States v. Smith, 359 F.Supp.2d 771 (E.D. Wis. 2005); United States v.
Clay, 2005 WL 1076243 (E.D. Tenn. 2005).

" United States v. Pho, 433 F.3d 33, 54 (1st Cir. 2006); United States v. Castillo, 460 F.3d 337,
361 (2d Cir. 2006); United States v. lkura, 440 F.3d 625, 633 (4th Cir. 2006); United States v.
Learch, __F.3d __, 2007 WL 851323 (5th Cir. Mar. 22, 2007); United States v. Jointer, 457 F.3d
682, 687-88 (7th Cir. 2006); United States v. Spears, 469 F.3d 1166 (8th Cir. 2006): United
States v. Williams, 456 F.3d 1353, 1367 (1 1th Cir. 2006).

433 F.3d at 62-63.
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Williams is incorrect in suggesting the 100-to-1 ratio embedded in the
Guidelines is merely the Sentencing Commission’s policy and not
Congress’s policy. Tn determining the threshold quantities for triggering
the statutory sentencing ranges in § 841(b), Congress decided on a 100-to-
1 differential, and the Sentencing Commission was left no choice but to
employ the same ratio in crafting the various Guidelines ranges within
those statutory ranges. ... Indeed, Congress rejected the Commission’s
proposal that would have equated the drugs for Guidelines purposes . . . .
Thus, the statutory minimums and maximums and the Guidelines reflect
Congress’s policy decision to punish crack offenses more severely than
powder cocaine offenses by equating one gram of crack to 100 grams of
cocaine.'

Furthermore, appellate courts have reversed sentences that utilized an
alternative drug-quantity ratio, such as the 20-to-1 ratio proposed in the 2002
Commission Report, on similar grounds. For example, in United States v. Jointer,
the Seventh Circuit overturned a sentence imposed by substituting a 20-to-1 drug
quantity ratio and re-calculating the offense level. The Seventh Circuit said:

In this case, the district court did not make a statement categorically rejecting the
100:1 ratio in sentencing all crack defendants in front of the court. Such a
statement would have been a quintessential appropriation of legislative authority.
On the other hand . . . it did not articulate a rationale for why 20:1 was more
appropriate than any other ratio for Mr. Jointer. ... It simply disagreed with the
legislative facts upon which Congress had based its judgment and substituted
other legislative facts for the congressional judgment. . . . In sum, although the
district court did, at first, correctly calculate the applicable offense level and
sentencing range, the court abandoned that correct calculation and inserted its
own ratio, 20:1, and then recalculated the applicable offense level and sentencing
range. ... This recalculation was erroneous; it followed neither the statutory
language set out by Congress nor the applicable guidelines sections.'®*

Therefore, sentencing courts in these circuits may not vary from the guidelines

solely on the basis of a policy disagreement with the 100-to-1 drug quantity ratio, even by
utilizing another drug quantity ratio, such as the 20-to-1 drug quantity ratio recommended

by the Commission in its 2002 Report. '**

"3 456 F.3d at 1366 (internal citations omitted).
54457 F.3d at 686-87. The Court added that a district court may consider the 100-to-1 drug
quantity ratio, but in so doing it “must still tic the § 3553(a) factors to the individual

characteristics of the defendant and the offense committed.”

185 See, e.g., United States v. Duhon. 440 F.3d 711 (5th Cir. 2006).
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Other circuits, however, have endorsed a sentencing court’s discretion to consider
the 100-to-1 drug quantity ratio. In United States v. Gunter, the Third Circuit reversed a
sentence after the district court had declined to issue a non-guideline sentence where the
defendant had asked it to consider the drug quanity ratio as a basis for sentencing below
the guideline sentencing range.'® The Third Circuit vacated the sentence on grounds that
it was procedurally unreasonable because “the District Court here believed that it had no
discretion to impose a below-[g]uidelines sentence on the basis of the crack/powder
cocaine differential and, thus, treated the [g]uidelines range difference as mandatory in
deciding the ultimate sentence.”"™” The Gunter court suggested that sentencing courts
may be able to sentence below the guideline range based on crack/powder disparity,
stating:

[T]he District Court is under no obligation to impose a sentence below the
applicable Guidelines range solely on the basis of the crack/powder
cocaine differential. Furthermore, although the issue is not before us, we
do not suggest (or even hint) that the Court categorically reject the 100:1
ratio and substitute its own, as this is verbofen. The limited holding here is
that district courts may consider the crack/powder cocaine differential in
the Guidelines as a factor, but not a mandate, in the post-Booker
sentencing process.'**

In United States v. Pickett," the Court of Appeals for the D.C. Circuit
similarly reversed a crack defendant’s sentence on the grounds that the district
court refused to consider the 100-to-1 drug quantity ratio when determining the
defendant’s sentence. The D.C. Circuit said the proper approach “is to evaluate
how well the applicable [g]uideline effectuates the purposes of sentencing
enumerated in Section 3553(a).”"*" The D.C. Circuit discussed the Commission’s
various reports to Congress, noting especially the 2002 Report. The D.C. Circuit
surmised that the Commission “believes that its [g]uideline for crack distributors
generates sentences that are ‘greater than necessary,” exaggerates ‘the seriousness
of the offense’ of crack trafficking, does not ‘promote respect for the law,” and
does not *provide just punishment for the offense,”™*" and that the district court’s
refusal to consider whether sentencing the defendant in accordance with the 100-
to-1 drug quantity ratio would comport with section 3553(a) constituted a legal
ITOT.

' United States v. Gunter, 462 F.3d 237 (3d Cir. 2006).
¥ I at 246.

188 1d

152475 F.3d 1347 (D.C. Cir. 2007).

0 Id at *3.

" 1d. at *6.

119



254

Several of these cases are pending before the United States Supreme Court
on petition for a writ of cerriorari.”*?

Another case pending before the Supreme Court, United States v.
Claiborne,'” involves sentencing for a crack cocaine offense. Although
Claiborne does not squarely present the question of whether the 100-to-1 drug
quantity ratio may properly form the basis for a sentence below the guideline
sentencing range, the disparate penalty structure may be addressed in the Court’s
reasonableness review of the sentence imposed.

The defendant in Claiborne pled guilty to a two-count indictment arising
out of two separate incidents: a May, 2003 charge for distributing .23 grams of
crack, and a November, 2003 charge of possessing 5.03 grams of crack. The
district court calculated the applicable guideline sentencing range as 37-46
months, but imposed a sentence of 15 months’ imprisonment. The defendant
raised the crack cocaine-powder cocaine distinction at the sentencing hearing, but
the district judge did not expressly mention the drug quantity ratio at sentencing.
The factors cited by the court for the sentence imposed, however, did include the
small quantity of drugs involved. At sentencing, the court said:

... when I compare your situation to that of other individuals that I have
seen in this court who have committed similar crimes but perhaps
involving a larger — a much [larger] amount of drugs — and the sentences
they receive, I don’t believe that 37 months is commensurate in any way
with that.

Upon appeal by the government, the Eighth Circuit held that the sentence,
which it calculated as a 60 percent downward variance, was an “extraordinary
reduction” which was required to be “supported by extraordinary circumstances,”
and that such circumstances were not present in this case because, among other
things, “[t]he small amount of crack cocaine seized during his two offenses was
taken into account in determining his guidelines ra.nge."’194 The Eighth Circuit
remanded the case for resentencing, and the district court granted the defendant’s
motion to stay sentencing pending resolution of the defendant’s petition for
certiorarf.

2 Eura, petition for cert. filed June 20, 2006 (No. 05-11659); Jointer, petition for cert. filed
October 27, 2006 (No. 06-7600); Williams, petition for cert. filed October 19, 2006 (No. 06-
7352).

195439 F.3d 479 (8th Cir. 2006), cert. granted, 127 S.Ct. 551 (U.S. Nov. 3, 2006).

S Id. at 481,
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The Supreme Court granted review in that case on the following
questions:

(1) Was the district court’s choice of below-Guidelines sentence
reasonable?

(2) In making that determination, is it consistent with United States v.
Booker, 543 U.S. 220 (2005), to require that a sentence which
constitutes a substantial variance from the Guidelines be justified
by extraordinary circumstances?

Although the issue of the 100-to-1 drug quantity ratio is not squarely
presented, the differential treatment of the two forms of cocaine has been raised in
briefs and could provide a backdrop to the Court’s review for reasonableness of
the particular sentence imposed in Claiborne.'”

Since the passage of the 1986 and 1988 Acts and implementation of the
federal sentencing guidelines, defendants have raised various constitutional
challenges to the federal cocaine penalty structure. In appealing the
constitutionality of their sentences for crack cocaine offenses, defendants
generally have argued that the 100-to-1 drug quantity ratio violates equal
protection and due process guarantees, constitutes cruel and unusual punishment,
and is based on a statute that is impermissibly vague. To date, none of these
challenges has been successful in the federal appellate courts.'®

However, the Supreme Court has requested that the government respond
to a petition for a writ of certiorari in a case arising out of the Ninth Circuit,
Jackson v. United States,"” which again presents the question for review of

% See, e.g., Brief of Amici Curiae Senators Edward M. Kennedy, Orrin G. Hatch, and Dianne
Feinstein in Support of Respondents, at 27-28 (“Amici do not foreclose the possibility that courts
might cite the disproportionate cmphasis assigned by the guidelines to the relevant quantity of
crack cocaine as a principled reason for imposing a sentence below the applicable guideline
range. . .. Congress has thus far failed to act on the Commission’s recommendations. That
failurc, however, should not be interpreted as a license by courts to disregard the Commission’s
policy statements. . . . It is well-documented that the crack-powder disparity has a
disproportionate impact on African-American defendants, their families, and their communities,
and as a result has undermined public confidence in the criminal justice system. Such sentencing
disparity is completely contrary to the goals of the Sentencing Reform Act, and § 3553(a) enables
courts to consider this impact as they develop principled rules on sentencing.”) (citations
omitted).

1% See generally USSC, 1995 COMMISSION REPORT, supra note 1, Appendix C (containing a
detailed discussion and collection of cases raising constitutional challenges to federal cocaine
scnteneing policy). See also United States v. Gaines, 122 F.3d 324, 329 (6th Cir. 1997)
(collecting cascs).

7201 F.App’x. 481 (9th Cir. 2006).
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whether the statutory distinction between powder cocaine and crack cocaine
results in penalties that are arbitrary and capricious in violation of due process,
equal protection, and the Eighth Amendment. In the appellate court, the
defendant acknowledged precedent repeatedly upholding the distinction between
powder cocaine and crack cocaine against constitutional attacks, but argued that
“[t]he rationale for upholding the statutory scheme has rested on findings that
there was a rational basis for the disparity. That rational basis has been seriously
undermined by factual studies that the difference in the effects and circumstances
involved in crack as opposed to powder cocaine does not exist, or at least not to
the extent believed at the time of the enactment of the studies. Congressional
failure to act in light of these studies and recommendations, most notably by the
Sentencing Commission itself, makes the disparity arbitrary and capricious in
violation of due process, equal protection, and the Eighth Amendment . . .”."**

The government countered that the “findings by the Commission are in
keeping with the reasons attributable to the 1986 Congress and Congress in 1995
when it rejected the proposal for parity among crack and powder cocaine
sentencing. Therefore, the legislative classification under 21 U.S.C. § 841 cannot
be said to be irrational or unreasonable.”™ The government specifically cited
findings that crack cocaine is more addictive than powder cocaine, crack cocaine
offenses are more likely to involve weapons or bodily injury (although the
majority of such offenses do not involve direct violence), and twice as likely to
involve minors.

A three-judge Ninth Circuit panel unanimously affirmed the sentence
imposed by the district court, citing circuit precedent that foreclosed review of
these issues.”” The government’s response to the petition for writ of certiorari
was filed April 18, 2007.

%2005 WL 4120999, at ¥3 (9th Cir Nov. 17, 2003).
22005 WL 4668634, at *¥13-16 (9th Cir. Jan. 3, 2003) (intemal citations omitted).
Id at*15.

2 United States v. Jackson, 201 F.App’x. 481 (9th Cir. 2006).
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Appendix A

SENTENCING DATA SOURCES
AND METHODOLOGY

A, INTRODUCTION

Data for this report are from three sources: 1) the Commission’s Fiscal Year
datafiles from 1992 through 2006, 2) the 2000 Drug Sample, and 3) the 2005 Drug
Sample. The Fiscal Year datafiles allow comparisons over time of sentencing data
regularly collected by the Commission. The 2000 and 2005 Drug Samples include
supplemental information about drug offenders not routinely collected and reported by
the Commission.

B. SENTENCING COMMISSION FISCAL YEAR DATAFILES

The Commission’s Fiscal Year datafiles contain information reported in the five
documents that sentencing courts are required to submit to the Commission for each
criminal felony case. These five documents include: 1) the Judgement and Commitment
Order, and 2) the Statement of Reasons), 3) any plea agreement, 4) the indictment or
other charging document, 5) the Presentence Report. The Commission uses these
documents routinely to collect case identifiers, demographic variables, statutory
information, the guideline provisions applied to the case, and sentencing information.

Analysis of the Fiscal Year datafiles for this report is for offenses sentenced under
the primary drug trafficking guideline (USSG §2D1.1) with either powder cocaine or
crack cocaine as the primary drug type. The primary drug type is the drug involved in the
offense that primarily determines the offender’s sentence, specifically, the drug that
produces the highest base offense level under the guidelines and results in the longest
sentence. Figure 2-1 in Chapter 2 displays the total number of powder cocaine and crack
cocaine offenders for each Fiscal Year.

C. 2000 DRUG SAMPLE

The 2000 Drug Sample consists of a 20 percent random sample of powder
cocaine (793) and crack cocaine (802) offenders sentenced under the primary drug
trafficking guideline (USSG §2D1.1) in Fiscal Year 2000. Data from this sample
supplement information in the Commission’s Fiscal Y ear datafiles with information
about offenders and offense conduct collected from the narrative offense conduct and
criminal history sections of the Presentence Report. The conduct described may or may
not be subject to existing guideline or statutory sentencing enhancements. Therefore, the
reported data do not necessarily indicate court findings or ultimate guideline applications
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(e.g., oftender function). Furthermore, the definitions used for collecting information do
not, in some instances, match entirely the guideline definitions for identical terms (e.g.,
manager/supervisor).

The individual offender data provide details both of the offender’s prior substance
use and criminal convictions (regardless of whether the convictions were included as part
of the determination of the offender’s Criminal History Category). Information about the
instant offense includes the organization of and participants in the offense, the offender’s
most serious function, investigation techniques, evidence concerning drug amounts, and
the operation of the criminal enterprise (e.g., sophisticated means used to conceal
criminal activity). The weapon information collected for each case includes extent,
number and types of weapons involved in the instant drug offense. Victim data includes
the number of victims, extent of injury, and perpetrator of the violence. Finally,
information is included concerning protected individuals (such as minor children) and
locations.

D. 2005 DRUG SAMPLE

The 2005 Drug Sample consists of a 25 percent random sample of powder
cocaine (1,398 of the 5,744 cases) and crack cocaine (1,172 of the 5,397 cases) offenders
sentenced under the primary drug trafficking guideline (USSG §2D1.1) in Fiscal Year
2005 after the date of the decision in Uhited States v. Booker (i.e., offenders sentenced
from January 12, 2005 through September 30, 2005). Only offenses involving a single
type of cocaine, either powder cocaine or crack cocaine, but not both, were selected for
the sample. Because all of the data are collected from the Presentence Report, only case
files containing this document were eligible for selection in the sample.!

The 2005 Drug Sample, in large part, replicates the data in the 2000 Drug Sample.
The Commission used the same coding definitions and decision-making criteria for the
2005 and 2000 Drug Samples to enable comparable trend data and analysis. As with the
2000 Drug Sample, the 2005 Drug Sample comes from the narrative offense conduct and
criminal history sections of the Presentence Report so the data are not indicative of court
findings or ultimate guideline applications.

1. Offender Function Definitions

Table A-1 provides definitions for all 21 offender function categories used for the
coding project. Each cocaine offender was assigned to one of the 21 categories in the
table based on the most serious conduct described in the offense conduct section of the
Presentence Report. The assignment of offender function category solely is based on the
description of the offender’s conduct, not on court findings or guideline criteria for role
in the offense. Terms used to describe offender function do not necessarily correlate with
guideline definitions of similar terms. For example, the definition of manager/supervisor

! Cases were eligible with complete Presentence Reports, partial or alternative Presentence
Reports, court order sealed Presentence Reports, and otherwise sealed Presentence reports.
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used to assign offender function does not match the guideline definition of manager or
supervisor in USSG §3B1.1. The categories are listed in descending order of culpability,
importer/high-level supplier is considered the most serious offender function, and user is
considered the least serious offender function.

The 21 offender function categories are aggregated into eight function categories
for ease of analysis and presentation in the report (See, for example, Figure 2-4 in
Chapter 2). The same offender function categories were used to determine the most
Jfrequent function for only offenders whose most serious function was wholesaler.

Table A-1
Offender Function Categories

Function

Definition

Importer/high-level
supplier

Organizer/leader

Grower/manufacturer

Financier/Money launderer

Aircraft pilot/vessel captain

Wholesaler

Manager

Bodyguard/strongman/dcbt
collector

Imports or otherwise supplies large quantities of drugs, is near the
top of the distribution chain, has ownership interest in drugs (not
merely transporting drugs for another individual), usually supplics
drugs to other drug distributors and docs not deal in retail amounts;
may employ no, or very few subordinates.

Organizes, leads, directs, or otherwise runs a drug distribution
organization, has the largest sharc of the profits and the most
decision making authority.

Grows, cultivates, or manufactures a controlled substance, and is
the principal owner of the drugs.

Provides money for purchase, importation, manufacture,
cultivation, transportation, or distribution of drugs; launders
proceeds of drug sales or purchases.

Pilots aircraft or other vessel, requires special skill; does not include
offenders who are sole participants directing a small boat (e.g., a
go-fast boat) onto which drugs have been loaded from a “mother
ship” (See courier/mule below).

Sells one ounce or more in a single transaction, sells any amount to
another dealer, buys two ouncos in a single transaction, posscsscs
two ounces or more.

Serves as a lieutenant to assist one of the above functions; manages
all or a significant portion of a drug manufacturing, importation, or
distribution opcration; takes instructions from onc of the above
functions and conveys to subordinates; supervises directly at least
one other co-participant in an organization of at least five co-
participants.

Provides physical and personal security for another co-participant in
the offense; collects debts owed, or punishes recalcitrant persons.
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Table A-1
Offender Fnnction Categories

Fnnction

Definition

Chemist/cook/chemical
supplier

Supervisor

Strect-level dealer

Broker/steerer/go-between

Couricr

Mule

Renter/storer

Money runner

Off-loader/loader

Gopher/lookout/deckhand/
worker/employee

Produces LSD, methamphetamine, crack, or other drugs, but is not
the principal owner of the drugs and therefore does not qualify as a
grower/manufacturer. Chemical suppliers do not handle the drugs,
but engage in the unlawful diversion, sale. or furnishing of listed
chemicals or equipment used in the synthesis or manufacturing of
controlled substances.

Supervises at least one other co-participant but has limited authority
and does not qualify as a manager.

Distributes retail quantitics directly to the drug user. Sclls Iess than
one ounce in a single transaction.

Arranges for two parties to buy or sell drugs, or directs potential
buycrs to potential scllers.

Transports or carrics drugs with the assistance of a vchicle or other
cquipment. Includes offenders, othenwise considered to be crew
members. who are the sole participants directing a vessel (¢.g.. a
go-fast boat) onto which drugs have been loaded from a “mother
ship.”

Transports or carrics drugs internally or on his/her person, often by
airplane or crossing the border. Includes offenders who only
transport or carry drugs in baggage, souvenirs, clothing, or
otherwisc.

Providcs, for profit or other compensation, a personal residence,
structure (bamn, building, storage facility). land. or equipment for
usc in the drug offensce. Distinguished from cnablers duc to
compensation reccived for scrvices.

Transports or carries money and/or drugs to and from the street-
level dealer.

Performs the physical labor required to put large quantities of drugs
into storage, hiding, or onto a mode of transportation

Performs very limited, low-level function in the offense (one time,
or ongoing); including running errands. answering the telephone,
receiving packages, packaging drugs, manual labor, acting as a
lookout during meetings, exchanges, or off-loading, or acting as a
deckhand/crew member on a vessel or aircraft used to transport
large quantities of drugs.
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Table A-1
Offender Fnnction Categories

Fnnction

Definition

Enabler

User

Other

Missing/indctcrminable

Plays only a passive role in the offense, knowingly permitting
certain unlawful activity to occur without atfirmatively acting in
any way to further the activity, may be coerced or unduly
influenced to participate (e.g., a parent or grandparent threatened
with displacement from home unless they permit the activity to take
place). or may do so as a favor without compensation.

Possesses a small quantity of drugs apparently for personal use
only, performs no apparent function that furthers the overall drug
trafficking oftense.

Offender does not clearly fit into any of the above function
categories.

Not cnough information provided to detcrming the offender’s
function.

2. Cocaine Wholesalers

For those offenders whose most serious function was wholesaler, additional
information was collected to further explain how they came to be classified as
wholesalers. Specifically, the Commission examined who initiated the wholesale
transaction (defendant, co-participant, or law enforcement), the drug quantity involved in
the wholesaler’s largest transaction, and the most frequent function performed by that
offender (the most frequent function was not collected for any other offender function

category).
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3. Geographic Scope

Table A-2 provides definitions for geographic scope used for the coding project.
Each offense was assigned to one of the seven categories in the table based on the largest
geographical area in which the drug trafficking organization operated.

Table A-2
Definitions of Geographic Scope

Scope

Definition

Neighborhood/ section of a
city

Local

Regional

Scction of the country

National

International

Missing

Largest scope of offense conduct occurs at or around a street corner
or the few blocks within that immediate arca.

Largest scope of offense conduct crosses multiple city blocks or
extends from the city into a contiguous suburban area.

Largest scope of offense conduct extends throughout a multi-city
arca, within a state, or within a contignous multi-statc arca (e.g..
Pennsylvania-to-Delaware).

Largest scope of offense conduct extends across multiple, non-
contiguous states within a recognized region of the country (e.g.,
the Midwest, the Northeast).

Largest scope of offense conduct spreads bevond a scction of the
country (e.g., California-to-Florida)

Largest scope of offense conduct crosses the United States border.
Insufficient information in the offense conduct section of the

Presentence Report to determine the geographic scope of the
offense.

A-8
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Appendix B

SUMMARY OF PUBLIC HEARINGS
ON COCAINE SENTENCING POLICY

A. INTRODUCTION

The Commission held an all-day public hearing on federal cocaine sentencing policy in
Washington, D.C., on November 14, 2006, and heard additional testimony at another public
hearing in Washington, D.C., on March 20, 2007. In total, over twenty witnesses, representing
the federal judiciary, the Executive Branch, local law enforcement agencies, private
practitioners, the scientific and medical communities, academics, community representatives,
and other interested parties, testified before the Commission.!

B. FEDERAL JUDGES

The Honorable Reggie Walton, United States District Court, District of Columbia,
appeared on behalf of the Criminal Law Committee of the Judicial Conference of the United
States. Judge Walton reported that at its September 19, 2006, session, the Judicial Conference
expressed its opposition to “the existing sentencing differences between crack and powder
cocaine and agreed to support the reduction of that difference.” The remainder of his testimony
expressed his personal views on the matter.

Judge Walton stated his belief that the current sentencing structure is unconscionable.
Although he acknowledged that some degree of difference in punishment for crack cocaine and
powder cocaine offenses might be warranted in the view of policy makers, no reasonable
justifications exist for the 100-to-1 drug quantity ratio. He noted that the fact that crack cocaine
has greater addictive potential than powder cocaine cannot be seriously challenged, particularly
because of the manner in which it is used causes greater addiction. However, the level of
violence associated with the crack cocaine trade is less than during the 1980s and early 1990s.
According to Judge Walton, the discretion federal prosecutors have to decline prosecutions
complicates the unfairness in the sentencing of crack cocaine and powder cocaine traffickers
because it leaves two hypothetical defendants subject to the variables of the state laws if
prosecutions are brought in state courts.

! Witness Statements and the full transcripts are available on the Commission’s website, wiww
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Judge Walton emphasized that not only must the punishment imposed be fair, it also must
be perceived as fair. He noted that many believe that current sentencing differential is unfair to
those at the lower end of the socioeconomic ladder and to people of color because they are
disproportionately prosecuted for crack related trafficking offenses. In his opinion, the
sentencing differential was not enacted with the conscious objective of targeting the poor and
people of color, but the current state of affairs should cause the policy to be reexamined.
Specifically, Judge Walton observed the tremendous increase in the number of inmates in federal
prisons, noting that many, if not most, are comprised of people of color charged or convicted of
crack cocaine distribution related offenses.

Judge Walton also observed that the perception of unfairness has had a negative impact
on the respect of many for our nation’s criminal justice system. According to Judge Walton,
some people do not wish to serve on juries when crack cocaine is involved because of the crack
cocaine/powder cocaine sentencing disparity, and jurors at times have refused to convict crack
cocaine offenders because of it. He added that some may be unwilling to come forward and
cooperate with the government for similar reasons. In short, Judge Walton concluded that the
failure to address the sentencing disparity has left many to believe that there is an indifference to
its real and perceived unfaimess because of the population it disproportionately impacts. He also
noted that it has a negative impact on the credibility of the sentencing guidelines, in part because
this is an area where a greater number of judges are imposing non-guideline sentences, some
even novel in nature.

Judge Walton pointed out the devastating impact long sentences have on the community.
According to Judge Walton, most kids in many poor black communities do not have fathers
because they are imprisoned for such long periods, and some of these offenders could be
contributing members of society if they were not imprisoned for so long.

C. LAW ENFORCEMENT
1. U.S. DEPARTMENT OF JUSTICE

R. Alexander Acosta, United States Attorney, Southern District of Florida, testified on
behalf of the Department of Justice at the November 14, 2006, hearing. Mr. Acosta reiterated the
position of the Department as articulated in 2002 by then-Deputy Attorney General Larry
Thompson that the existing federal sentencing policy is an important part of the federal
government’s efforts to hold traffickers of both crack cocaine and powder cocaine accountable,
including violent gangs and other organizations that traffic in open air crack cocaine markets that
terrorize neighborhoods, especially minority neighborhoods.

Mr. Acosta acknowledged that many are concerned that the 100-to-1 drug quantity ratio
is an example of unwarranted racial disparity in sentencing, and he stated that it may be
appropriate to address the ratio in light of larger, systemic changes taking place in federal
sentencing. Mr. Acosta stressed, however, that changes to federal cocaine sentencing policy
must take place first and foremost in Congress.
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Mr. Acosta emphasized that three matters have remained unchanged. First, the
devastation cocaine has on individuals, families, and communities has not changed. Systemic
violence, including murder, injury to and neglect of children, and HTV and STD transmission are
common effects of cocaine use. Second, the route of administration continues to be a significant
factor in the extent to which cocaine impacts the brain of the user. Third, there continue to be
major differences in the trafficking patterns of powder cocaine and crack cocaine, resulting in
very different effects on individual communities and requiring a range of law enforcement
responses.

Mr. Acosta asserted that federal cocaine sentencing policy is properly calibrated and
advances law enforcement responses to crack cocaine in a fair and just manner. He stated that
the Department continues to believe that higher penalties for crack cocaine offenses
appropriately reflect the greater harm posed by crack cocaine. While crack cocaine and powder
cocaine are chemically similar, there are significant differences in the predominant way in which
the two substances are ingested and marketed. Based on these differences and the resulting
harms to society, Mr. Acosta said crack cocaine is an especially dangerous drug, and its
traffickers should be subject to significantly higher penalties than traffickers of like amounts of
powder cocaine.

Mr. Acosta elaborated by stating that the highest concentration of cocaine and the fastest
entry to the central nervous system occur when cocaine is smoked. Smoking is one of the most
efficient ways to take a psychoactive drug. The amount of cocaine that is absorbed through the
large surface area of the lungs by smoking is greater than the amount absorbed by injecting a
solution of cocaine. 1n addition, the ease of smoking allows a user to ingest extreme levels of the
drug in the body without repeatedly filling a syringe, finding injection sites, and then injecting
oneself. The intensity of the euphoria, the speed with which it is attained, and the ease of repeat
administration are factors that explain the user’s attraction to crack cocaine.

According to Mr. Acosta, differences in distribution methods, age groups involved, and
levels of violence flow from the fact that smaller amounts of crack cocaine are needed to produce
the euphoria sought by the typical user. Crack cocaine can be distributed in smaller unit sizes
than powder cocaine and is sold in single dose units at prices that are at first easily affordable by
the young and the poor. Because crack cocaine is distributed in such relatively small amounts in
transactions that often occur on street corners, control of small geographic areas by traffickers
takes on great importance. He maintained that, as a result, crack cocaine offenders are more
likely to possess a weapon and that crack cocaine is often associated with serious crime related to
its marketing and distribution.

Mr. Acosta described his experience in South Florida and stated that strong penalties for
trafficking cocaine must be part of any comprehensive attempt to reduce the harm caused by
violent drug organizations. In his opinion, the sale of crack cocaine is particularly integral to
violent drug organizations and is a major cause of urban violence. Unlike legitimate businesses,
drug gangs maintain their positions through violence targeted at rival drug gangs or anyone else
that threatens their profits. Mr. Acosta stated there is substantial proof that crack cocaine is
associated with violence to a greater degree than other controlled substances, including powder
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cocaine. According to the 2005 National Gang Threat Assessment, 38 percent of law
enforcement respondents reported moderate to high involvement of gangs in the distribution of
powder cocaine, while 47.3 percent reported moderate to high involvement of gangs in the
distribution of crack cocaine.

Mr. Acosta added that deciding which cases to prosecute federally is a function of the
comparative laws in any jurisdiction because, in any large operation, cases are divided by federal
and local jurisdictions based on which jurisdiction is likely to get the more appropriate or
stronger sanction. He also asserted that relying on sentencing enhancements as a method of
addressing the sentencing differential is of concern because they often fail to capture all the
indirect associated violence. For example, if there is a high correlation between guns and drug
gangs that traffic in crack cocaine, whether or not a particular individual has a weapon at the
time of arrest in not indicative of whether the gang with which he is associated is the cause of
violence. He concluded that sentencing enhancements fail to capture the full impact of the
violence gangs bring to particular community.

In sum, Mr. Acosta stated that federal cocaine sentencing policy is reasonable. In his
view, it is not only appropriate but vital to maintain strong criminal sanctions for trafficking in
crack cocaine. The strong federal sentencing guidelines are one of the best tools for law
enforcement’s efforts to stop violent crime, he said, and reducing those sentences would create a
risk of increased drug violence.

John C. Richter, United States Attorney, Western District of Oklahoma and Chair of the
Attorney General’s Advisory Subcommittee on Sentencing, submitted written testimony on
behalf of the Department of Justice for the March 20, 2007 hearing. Mr. Richter’s statement
reiterated the Department’s position as previously articulated by Mr. Acosta. Mr. Richter
described his duty as a United States Attorney to not only prosecute large organizations but also
to protect neighborhoods from the low level traffickers whose activities prevent law abiding
residents from enjoying the quality of life they deserve. Mr. Richter acknowledged that it may
be appropriate to address the drug quantity ratio but stressed that changes to federal cocaine
sentencing policy must start with Congress.

2. FRATERNAL ORDER OF POLICE

Chuck Canterbury, National President, Fraternal Order of Police (FOP), testified at the
November 2006 hearing in opposition to any proposal that would address the sentencing
disparity between crack cocaine and powder cocaine by decreasing penalties for crack cocaine.
Mr. Canterbury asserted that the tougher penalties enacted by the Anti-Drug Abuse Acts of 1986
and 1988 helped law enforcement counter the explosion of violence fueled by the emergence of
crack cocaine, which he described as a cheaper, more dangerous form of the drug that has
devastating psychological and physiological effects on users. He added that mandatory
minimum sentences, especially those which take into consideration the type of drug, the presence
and use of firearms, and the use or attempted use of violence, provide a mechanism for imposing
longer sentences on the worst offenders.
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Mr. Canterbury stated that the FOP believes that crack cocaine inflicts greater harm to the
user and the communities in which it is available. For example, Mr. Canterbury stated that while
crack cocaine users comprise only 22 percent of all cocaine users, they accounted for 72 percent
of all primary admissions to hospitals for cocaine usage in the past year. He stated that crack
cocaine is more often associated with systemic crime and produces more intense physiological
and psychotropic effects than powder cocaine, and he asserted that federal sentencing policy
must reflect correspondingly greater punishments. He encouraged including additional
aggravating factors, such as the presence of firearms or children and the use or attempted use of
violence, in the determination of a final sentence, but he indicated that any such enhancements
should be in addition to the mandatory minimum sentence currently provided by law.

Mr. Canterbury stated that the FOP opposes any proposal to address the sentencing
disparity between crack cocaine and powder cocaine by decreasing penalties that have proven to
be effective. He disagreed with the position that mandatory minimum sentences should be
targeted only at the most serious drug offenders. According to Mr. Canterbury, the low level
dealer who traffics in small amounts is no less of a danger to the community than an individual at
the manufacturing or wholesale level. The fact that they are at the bottom of the drug
distribution chain does not decrease the risk of violence or the effect on quality of life associated
with their activities.

Finally, Mr. Canterbury supported increasing the penalties for offenses involving powder
cocaine by reducing the drug quantity thresholds necessary to trigger the five and ten year
mandatory minimum penalties.

D. CRIMINAL DEFENSE PRACTITIONERS
l. FEDERAL PUBLIC AND COMMUNITY DEFENDERS

A. J. Kramer, Federal Public Defender, District of Columbia, testified on behalf of the
Federal Public and Community Defenders (FPCD). According to Mr. Kramer, crack cocaine
cases comprised 58.8 percent of his district’s drug cases in 2005, compared to the national
average of 20.9 percent. He described the crack cocaine/powder cocaine sentencing disparity as
unconscionable and stated that the FPDC supports the modification or elimination of the 100-to-
| drug quantity ratio.

Mr. Kramer urged the Commission to equalize the guideline penalties for crack cocaine
and powder cocaine at the powder cocaine level. He stated that there is no scientific, medical, or
law enforcement justification for any differential. He urged the Commission to recommend that
Congress also equalize the mandatory minimum penalties at the powder cocaine levels. He
opposed adding new enhancements because he believes existing guideline and statutory
provisions address particular harms. Specifically, he noted that dangerous weapons are already
covered by a two level enhancement in USSG §2D1.1(b)(1), a four level enhancement at §USSG
2K2.1(b)(6), and through a separate charge under 18 U.S.C. § 924(c). Similarly, use of a minor
is covered by USSG §3B1.4, and sales to protected individuals and in protected locations are
covered by USSG §2D1.2.
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Mr. Kramer asserted that drug quantity manipulation and untrustworthy information
provided by cooperators are problems in federal drug cases. According to Mr. Kramer,
undercover agents and informants hold out for higher quantities in a single sale, come back
repeatedly for additional sales, and insist that powder cocaine be cooked into crack cocaine
before accepting it. These tactics produce more “bang for the buck™ in crack cocaine cases than
in any other kind of drug case because a very small quantity increase results in a very large
sentence increase, and because the simple process of cooking powder cocaine into crack cocaine
results in a drastic sentence increase. Mr. Kramer asserted that this dynamic is encouraged by
the guidelines’ relevant conduct rules. He believes that instead of focusing on major and serious
drug traffickers as intended by the Anti-Drug Abuse Act of 1986, law enforcement agents and
informants take advantage of the sentencing disparity, relevant conduct rules, and the lack of
procedural safeguards to create more serious offenses for the sole purpose of obtaining longer
sentences. He added this has a racially disparate impact and wastes taxpayer dollars.

With respect to the disparate impact on minorities, Mr. Kramer noted that there are more
African American men in prison than in college. According to Mr. Kramer, one of every 14
African American children has a parent in prison, and 13 percent of all African American males
are not permitted to vote because of felony convictions, Mr. Kramer asserted that the harsh
treatment of federal crack cocaine offenders contributes to the destruction of families and
communities.

In Mr. Kramer’s opinion, federal cocaine sentencing policy has not succeeded in reducing
drug use or drug crime. He noted that John Walters, Director of the Office of National Drug
Control Policy, told Congress in 2005 that the policy of focusing on small time dealers and users
is ineffective in reducing crime. As an alternative, Mr. Kramer suggested that studies show that
if a small portion of the budget currently dedicated to incarceration were used for drug treatment,
intervention in at-risk families, and school completion programs, it would reduce drug
consumption and save taxpayer dollars.

Mr. Kramer emphasized that the physiological and psychotropic effects of crack cocaine
and powder cocaine are the same. He noted that the negative effects of prenatal crack cocaine
exposure are identical to the negative effects of prenatal powder cocaine exposure, which are
significantly less severe than previously believed, similar to prenatal tobacco exposure, and less
severe than prenatal alcohol exposure.

Mr. Kramer cautioned that what constitutes a more or less culpable function is
unavoidably imprecise and subjective because differences in quantity attributed to different
functions are too small, and both quantity and the type of cocaine are subject to manipulation and
happenstance. Mr. Kramer observed that crack cocaine always starts as powder cocaine and only
as it moves down to lower levels of the distribution chain, down to the street level dealers, is it
converted to crack cocaine. Thus, individuals on the lowest end of the chain face the highest
sentences. Finally, Mr. Kramer reported that the public does not have confidence in the fairness
of the disparity between crack cocaine and powder cocaine sentencing laws, which poses a
serious problem for the criminal justice system.
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2. PRACTITIONERS’ ADVISORY GROUP

Mr. David Debold, Co-Chair of the Practitioners’ Advisory Group (PAG), a standing
advisory committee to the Commission, testified in support of reducing the crack cocaine
penalties to those applicable to the same quantity of powder cocaine, a 1-to-1 drug quantity ratio.
He asserted that the current penalty structure does not promote proportionality and runs counter
to the goal of calibrating punishment to culpability. Tn Mr. Debold’s opinion, the person who
sells or handles crack cocaine at a retail level is no more responsible for the harms resulting from
that form of drug than the persons who handled the drug higher up the distribution chain when it
was still in powder form. He stated that as a general matter we should reserve the greater penalty
for the persons higher in the distribution chain, at the wholesale level (rather than the retail level)
who are responsible for more harm because of the higher quantity of drug they distribute.

Mr. Debold acknowledged that the crack cocaine defendant may be more likely to engage
in violence or possess a firearm, but he believes there currently are ways in the guidelines to
differentiate that defendant from other crack cocaine defendants.

3. AMERICAN BAR ASSOCIATION

Mr. Stephen Saltzburg, the Wallace and Beverly Woodbury University Professor at the
George Washington University Law School, testified on behalf of the American Bar Association
(ABA). Mr. Salzburg recalled that in 1995, the House of Delegates of the ABA approved a
resolution endorsing a proposal submitted by the Commission to Congress which would have
treated crack cocaine and powder cocaine offenses similarly and would have accounted for
aggravating factors such as weapon use, violence, or injury to another person. Mr. Salzburg
reported that the ABA continues to believe that Congress should amend federal statutes to
eliminate the sentencing differential and that the Commission should promulgate guidelines that
treat both types of cocaine similarly.

Mr. Salzburg emphasized that not only does the ABA oppose the sentencing differential,
it opposes mandatory minimum sentences for drug offenses generally. He referenced a
resolution passed by the ABA House of Delegates on August 9, 2004, that adopted a
recommendation submitted by the Kennedy Commission. The resolution called for all
jurisdictions, including the federal government, to repeal mandatory minimum sentences and
called upon Congress to minimize the statutory directives to the Commission to permit it to
exercise its expertise independently.

4. NATIONAL ASSOCIATION OF CRIMINAL DEFENSE LAWYERS
With respect to cocaine, Mr. Salzburg noted that the overwhelming majority of crack
cocaine defendants are African American, while the overwhelming majority of powder cocaine

defendants are white or Hispanic. He observed that the penalties for crack cocaine offenses
obviously have a disproportionate impact on African American defendants.
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Carmen D, Hernandez, President of the National Association of Criminal Defense
Lawyers (NACDL), testified that NACDL urges modification of the 100-to-1 drug quantity ratio.
She described the failure to correct the injustice of the sentencing disparity as a symbol of the
flaws in the federal sentencing system and a symbol of racism in the criminal justice system.

Ms. Hernandez observed that the average crack cocaine sentence exceeds the average sentence
for robbery, sexual abuse, and other violent crimes, which she found especially disturbing
considering that two-thirds of crack cocaine defendants are street-level dealers.

Ms. Hernandez stated that the way in which crack cocaine is prosecuted substantially
impacts lower socioeconomic classes and black or Latino neighborhoods. Over-incarceration
within black communities adversely impacts those communities by removing young women and
men who could benefit from rehabilitation, educational and job training opportunities, and a
second chance. She added that drug amounts consistent with state misdemeanors become federal
felonies, resulting in disenfranchisement, disqualification for public benefits including student
loans and public housing, and diminished economic opportunity.

Ms. Hemandez asserted there is no scientific basis to conclude that crack cocaine is 100
times worse than powder cocaine. According to Ms. Hemandez, there are fewer deaths as a
result of either the violent conduct of crack cocaine users or from an overdose of the drug than
result from alcohol, nicotine, or other illegal substances.

Ms. Hernandez stated that the penalty scheme not only skews law enforcement resources
toward lower level crack cocaine offenders, it punishes them more severely than their powder
cocaine suppliers, creating an effect known as “inversion of penalties.” The 500 grams of
cocaine that can send one powder cocaine defendant to prison for five years can be distributed to
89 street level dealers who, if they convert it to crack cocaine, could make enough crack cocaine
to trigger the five year mandatory minimum sentence for each defendant. This penalty inversion
causes unwarranted sentencing disparity, as does the unequal number of mitigating role
reductions granted to crack cocaine defendants.

Ms. Hernandez cautioned that any effort to distinguish between forms of cocaine based
on a quantity-role correlation is bound to fail because agents and informants routinely
manipulate drug quantities to obtain longer sentences. According to Ms. Hernandez, this
practice, in combination with the relevant conduct rules, defeats the value of drug quantity as an
indicator of role and culpability. She suggested equalizing the two forms of cocaine as a solution
to this problem, which also would permit individualized sentencing based on criminal history
and existing specific offense characteristics. Ms. Hernandez emphasized that existing guideline
and statutory enhancements are sufficient to punish aggravating circumstances that occur in a
minority of crack cocaine offenses, such as weapon involvement and violence.

Mr. Hernandez described crack cocaine and powder cocaine as part of the same supply
chain. Anyone trafficking in powder cocaine therefore contributes to the potential supply of
crack cocaine and any dangers which may be inherent in crack cocaine. Ms. Hernandez
concluded by stating that NACDL opposes any proposal to reduce the disparity by increasing
powder cocaine penalties. Ms. Hernandez asserted that raising already harsh powder cocaine
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sentencing levels is no answer to the problem of disproportionate and discriminatory crack
cocaine sentences. She added that there is no credible evidence that powder cocaine penalties
are insufficient.

E. MEDICAL/SCIENTIFIC/TREATMENT COMMUNITIES

1. DISTRICT OF COLUMBIA DEPARTMENT OF HEALTH, ADDICTION,
RECOVERY, AND PREVENTION ADMINISTRATION

Mr. Elmore Briggs, Director of Clinical Services, District of Columbia Department of
Health, Addiction, Recovery, and Prevention Administration, testified that he looks at cocaine as
a public health issue, and the relevant question to ask is whether we are talking about criminals
or talking about patients. Mr. Briggs advocated finding a way to separate out violent offenders
from those who suffer from addiction, which he characterized as a brain disease typified by
obsession, compulsion, loss of control over use, and continued use despite consequences.
Treatment can put the disease into remission and result in a productive member of society.

With respect to addicts, Mr. Briggs stated that some try to maximize their gains and
minimize their losses by becoming dealers. They initially amass some money by buying some
powder cocaine, converting it to crack cocaine, and convincing themselves they are going to sell
it and make a lot of money. Mr. Briggs stated, however, that addicts often become their own
best customers and generally do not make good dealers.

According to Mr. Briggs, powder cocaine and crack cocaine users generally experience
similar “symptomatology,” with some nuanced differences. The withdrawal symptoms of both
forms of cocaine are similar, but they vary depending on whether the use was a two to three day
binge or chronic use of high doses. Withdrawal symptoms include dysphasia, irritability,
difficulty in sleeping, and intense dreaming. He did not report seeing general differences in the
way people come into treatment based on the form of cocaine abuse.

Mr. Briggs added that crack cocaine enters the brain quickly, with an instantaneous
pleasurable effect on the reward pathway of the brain. However, the decline of the effect occurs
quickly as well, producing a desire to experience the intense feeling of pleasure and intensifying
cravings and compulsion for the drug. He described how this can lead to frantic behavior as the
user begins to chase the same high as before. Mr. Briggs noted that because crack cocaine is
cheaper, new users often perceive their resources as infinite. That perception changes as they
become caught in a cycle of obsession, compulsion, loss of control over their use, and continued
use despite adverse consequences. At that point, many crack cocaine users present for treatment
in a state of despair, dejection, and destitution. An additional consideration raised by Mr. Briggs
is that the conversion of powder cocaine to crack cocaine removes much of the impurities of the
drug. Thus, the user is smoking a substance that is very close to pure, and because it hits the
brain fast and then leaves as fast, the addictive nature of the drug and the drug-seeking behavior
are magnified.
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Although this scenario also applies to many users of powder cocaine, Mr. Briggs stated
that given the route of administration and cost, the scenario is prolonged as many users of
powder cocaine move from snorting to injecting and/or smoking crack cocaine. This pattern is
indicative of a desire to achieve a more intense level of euphoria and a willingness to adapt
behaviors to accomplish this goal. Snorting or injecting drugs has an effect of substance dilution
that smoking the drug does not have. Thus, a cocaine-addicted person soon realizes that by using
powder cocaine in some ways he is are wasting money on a diminishing effect and may start
using crack cocaine.

Mr. Briggs concluded that trafficking sentencing should be equalized for cocaine
regardless of the form of drug. He added it is important to consider that a significant number of
those who sell drugs do so to support their addiction, and any federal sentencing policy that does
not take into account the value of diversion and treatment will fail not only the individual but the
community at large.

2. NATIONAL INSTITUTE ON DRUG ABUSE (NTDA)

Dr. Nora Volkow, Director of the National Institute on Drug Abuse (NIDA), testified that
research supported by NIDA has found cocaine to be a powerfully addictive stimulant that
directly affects the brain. Cocaine, like many other drugs of abuse, produces a feeling of
euphoria or “high” by increasing the neurotransmitter dopamine in the brain’s reward circuitry.

Cocaine in any form produces similar physiological and psychological effects once it
reaches the brain, but the onset, intensity, and duration of its effects are related directly to the
route of administration and thus how rapidly cocaine enters the brain. Oral absorption is the
slowest form of administration because cocaine has to pass through the digestive tract before it is
absorbed into the bloodstream. Intranasal use, or snorting, is the process of inhaling powder
cocaine through the nostrils, where it is absorbed into the blood stream through the nasal tissue.
Intravenous (IV) use, or injection, introduces the drug directly into the bloodstream and
heightens the intensity of its efTects because it reaches the brain faster than oral or intranasal
administration. Finally, the inhalation of cocaine vapor or smoke into the lungs, where
absorption into the bloodstream is as rapid as by injection, produces the quickest and highest
peak blood levels in the brain, without the risk attendant to 1V use, such as exposure to H1V from
contaminated needles.

Dr. Volkow emphasized that all forms of cocaine, regardless of the route of
administration, result in a similar blockage of dopamine transporters in the reward center of the
brain, which is why repeated use of any form of cocaine can lead to addiction and other health
consequences.

Dr. Volkow reported that according to the 2005 Substance Abuse and Mental Health
Service Administration’s (SAMSHA) National Survey on Drug Use and Health (NSDUH), more
than 5.5 million (2.3%) persons aged 12 years or older used cocaine in the year prior to the
survey, and 2.4 million (1.0%) were current users. She further reported that 1.4 million persons
12 years or older (0.6%) used crack cocaine in the past year, and 682,000 (0.3%) were current
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crack cocaine users. Current crack cocaine use has never been reported above 0.3 percent;
however, crack cocaine use in 2005 among blacks 12 years or older was 0.8 percent, a
prevalence more than four times as high as in the white (0.2%) or Hispanic (0.2%) populations.
Dr. Volkow also cited studies indicating that cocaine use among high school students has
remained essentially unchanged since 2003, with past year abuse rates for both forms of cocaine
combined at 5.1 percent of 12" graders, 3.5 percent of 10™ graders, and 2.2 percent of 8"
graders. Rates for crack cocaine specifically were 1.9 percent, 1.7 percent, and 1.4 percent,
respectively.

Dr. Volkow reported that there has been a decline in the number of people admitted for
treatment for cocaine addiction, according to the Treatment Episode Data Set (TEDS). Primary
cocaine admissions have decreased from approximately 297,000 in 1994 (18% of all admissions
reported that year) to approximately 256,000 (14%) in 2004. Crack cocaine represented 72
percent of all primary cocaine admissions in 2004. Among crack cocaine admissions, 53 percent
were black, 38 percent were white, and 7 percent where Hispanic. The reverse pattern was
evident for non-smoked cocaine, with whites accounting for 51 percent, blacks 28 percent, and
Hispanics 16 percent. Dr. Volkow added that three out of four who enter an addiction treatment
program for cocaine addiction are crack cocaine users.

According to Dr. Volkow, it is widely accepted that the intranasal route of administration
is often the first way that many cocaine-dependent individuals use cocaine. She stated that
although there are no pharmacological differences between powder cocaine and crack cocaine,
there are differences in the route of administration that determine a user’s preference. 1t is much
easier and more rewarding to smoke a drug than inject it, and a person may be afraid of
contracting HIV, so one may favor smoking. She opined that is why we typically see a pattern in
which use of a drug gravitates toward smoking once it becomes available in that form.

Cocaine’s acute effects as a stimulant appear almost immediately after a single dose, and
disappear within a few minutes or hours, depending on the route of administration. The short-
term physiological effects of cocaine include constricted blood vessels, dilated pupils, and
increased temperature, heart rate, and blood pressure. Larger amounts may lead to erratic,
psychotic, and even violent behavior. Dr. Volkow reports that there is no evidence that crack
cocaine is more associated with violent behavior than IV drug use. Abusers of large amounts
may experience tremors, vertigo, muscle twitches, paranoia, or a toxic reaction. In rare
instances, sudden death can occur on the first use of cocaine or unexpectedly thereafter, often a
result of cardiac arrest or seizures followed by respiratory arrest.

Dr. Volkow stated that there are significant medical complications associated with
cocaine abuse. The most frequent complications stem from cardiovascular effects, including
disturbances in heart rhythm and heart attacks; respiratory effects such as chest pain and
respiratory failure; neurological effects, including strokes, seizures, and headaches; and
gastrointestinal complications, including abdominal pain and nausea. Other health effects
include increased risk of contracting infectious diseases such as HIV and hepatitis C. When
people inject cocaine, there is a possibility of using contaminated material or paraphernalia.
However, when they smoke or inject cocaine, the intoxication from cocaine produces changes
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that increase risky sexual behaviors that put them at higher risk of contracting diseases such as
HIV.

Dr. Volkow described cocaine as a powerfully addictive drug. She added that cocaine
abusers often develop a rapid tolerance to the high. When this occurs, even while the blood
levels of cocaine remain elevated, the pleasurable feelings begin to dissipate, causing the user to
crave more. During this process, an individual may have difficulty controlling the extent to
which he will want to use the drug. Dr. Volkow also cited a recent study indicating that about
five percent of recent-onset cocaine abusers become addicted to cocaine within 24 months of
starting use, but the risk of addiction is not randomly distributed. Females are three to four times
more likely to become addicted within two years than males, and non-Hispanic black/African
Americans are an estimated nine times more likely to become addicted to cocaine within two
years than non-Hispanic whites. However, she emphasized that the excess risk is not attributable
to crack cocaine smoking or injecting cocaine.

Dr. Volkow reported that several findings have recently emerged regarding the impact of
in-ulfero exposure to cocaine — notably, these effects have not been as devastating as originally
believed. There is a greater tendency for premature births in women who abuse cocaine. A
neurologic examination at age six reveals no difference between gestational cocaine exposed and
control subjects, but Dr. Volkow cautioned that the possibility of other underlying deficits cannot
be excluded. She stated a recent follow-up study at age ten uncovered subtle problems in
attention and impulse control, putting exposed children at higher risk of developing significant
behavioral problems as cognitive demands increase. She concluded that estimating the full
extent of the consequences of maternal cocaine, or any drug, abuse on the fetus and newborn
remains very challenging and, therefore, caution should be used in searching for causal
relationships.

3. DR. HAROLYN BELCHER

Dr. Harolyn Belcher, Associate Professor of Pediatrics, Johns Hopkins University School
of Medicine, testified regarding the prenatal effects of cocaine use. Dr. Belcher reported that
according to the 2005 National Survey of Drug Use and Health, 3.9 percent of pregnant women
ages 15 to 44 used illicit drugs in the past month prior to the survey, the same rates as 2002-
2003. Marijuana was the most commonly used illicit drug, accounting for approximately 74.2
percent of current illicit drug use, and three times as many reported using powder cocaine as
crack cocaine. These rates of fetal exposure accounted for approximately 159,000 with illicit
drug exposure, versus 496,100 alcohol and 680,000 tobacco-exposed infants.

Dr. Belcher stated there are no scientific studies to date that compare the immediate and
long term effects of intrauterine powder cocaine versus crack cocaine exposure on child
development. Bioclogically, the rate of drug distribution varies depending on the method of
administration, but the fetal effects of crack cocaine and powder cocaine, once they pass through
the placenta, should be identical.
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According to Dr. Belcher, the physical and neurotoxic effects of alcohol exposure are
significantly more devastating than cocaine exposure to the fetus. She reported that recent
studies indicate that intrauterine cocaine exposure is associated with less risk of adverse health
and neurodevelopmental outcomes in the child compared to fetal alcohol and cigarette (tobacco)
exposure. Dr. Belcher added that fetal alcohol syndrome (FAS) is one of the leading identifiable
and preventable causes of mental retardation and birth defects, occurring in 30 to 40 percent of
pregnancies in which women drink heavily (greater than one drink of 1.5 ounces of distilled
spirits, five ounces of wine, or 12 ounces of beer per day).

Dr. Belcher noted that children with intrauterine cocaine/polydrug exposure have similar
cognitive outcomes as their socio-economically matched peers. Although subtle effects of
cocaine exposure have been noted in language development at six and seven years of age, those
effects were not observed at nine and one-half years of age. Similarly, some researchers have
reported increased risk of developing externalizing behaviors among boys with intrauterine
cocaine exposure, but other researchers have failed to observe such adverse outcomes.

In sum, Dr. Belcher stated that there is no evidence that one form of cocaine is
biologically more harmful than the other to the fetus or developing child. Dr. Belcher
emphasized that children with intrauterine cocaine exposure benefit from interventions that
provide support, education, and medical surveillance and treatment services.

F. ACADEMIC AND RESEARCH COMMUNITIES
1. DR. ALFRED BLUMSTEIN

Dr. Alfred Blumstein, Professor of Urban System and Operations Research, Carnegie-
Mellon University, testified regarding violence associated with cocaine. According to Dr.
Blumstein, violence associated with the crack cocaine market rose appreciably between 1985-
1993. He pointed to a 25 percent increase in homicide and robbery during that period and
attributed the increase to gun use by young people who were recruited into the crack cocaine
markets, largely as replacements for the large number of older sellers who were incarcerated. He
asserted that the increase in the incarceration rate between 1980 and 2000 likely did not avert
many drug transactions because of the recruitment of younger people as replacements. He added
that, since crack cocaine typically is sold in street markets, sellers are inherently vulnerable to
street robberies, and so they carry weapons for self defense.

Dr. Blumstein reported that the maturation and stabilization of the crack cocaine market
has had an important effect in reducing the level of violence. He described a significant reduction
in violence between 1993 and 2000, citing more than a 40 percent reduction in both homicide
and robbery. Dr. Blumstein believed that a major contributor to that drop in violence is the
decline in the demand for crack cocaine by new users, which in turn led to the dismissal of the
young sellers that had previously been recruited. While the demand for cocaine in both its forms
has continued, he stated that the violence associated with these markets decreased because the
persistent demand is driven by longer-term users who can personally meet their demand rather
than turn to violence-prone streets.

B-13



278

Dr. Blumstein acknowledged that the initial intent of introducing the sentencing
differential was understandable as a political response to the violence associated with the
introduction of crack cocaine, but the violence was associated with the intense competition
associated with the introduction of a new drug market. He stated the competitive violence has
certainly abated, and in his view any difference that might appear between the powder cocaine
and crack cocaine markets has nothing to do with the difference in the drugs themselves. Those
differences can be attributed to differences in the venue of the market (e.g., street crack cocaine
markets versus closed powder cocaine markets) or to the dispute resolution culture of the
communities in which the market is located.

Dr. Blumstein pointed out that one of the attractive features of the federal sentencing
guidelines is the ability to increase basic guideline sentences for aggravating features of the basic
crime, such as carrying a gun or using a gun. This opportunity, according to Dr. Blumstein,
obviates the need to differentiate between powder cocaine and crack cocaine in the drug
guideline, which is important because of the perception that the sentencing differential is racially
discriminatory.

2. DR. BRUCE JOHNSON

Dr. Bruce Johnson, Director, Institute for Special Populations Research, National
Development and Research Institutes, testified regarding the changing trends of crack cocaine
use and cocaine powder usage among arrestees in Manhattan since 1980. Dr. Johnson reported
that the crack cocaine “epidemic” peaked between 1987 and 1989 in New York City, when about
70 percent of all arrestees were detected as positive for use of either powder cocaine or crack
cocaine. He added that there has been a substantial decline in detected cocaine, from about two-
thirds in 1987 through 1985 to about two-fifths in 2000 through 2003. Dr. Johnson attributed the
decline primarily to the changing mix of birth cohorts among ethnic groups among New York
City arrestees.

Dr. Johnson summarized data that show that older cohorts, those aged 35 and older in
2003, comprise a diminishing proportion of arrestees in New York City, and this is the group that
continues to have high rates of detected crack cocaine use. Conversely, among younger cohorts,
those born after 1970, there was a considerable diminution in crack cocaine use. Thus, the
overall decline is in great part because the younger generation, particularly of African-American
males, has greatly diminished its use of crack cocaine.

Dr. Johnson reported that crack cocaine users appear to limit their criminal activities so
as to bring about limited harm to others. Since 2000, only a small minority of crack cocaine
users in New York City have carried guns or used weapons, engaged in aggravated assault, or
otherwise harmed others. He concluded that violence is relatively rare among current cocaine
users. Dr. Johnson stated that retail sales of powder cocaine occur mainly in private settings and
primarily involve consumers who hold otherwise legal jobs and who typically avoid the crack
cocaine market. Most low-level drug distributors added crack cocaine to their product line in the
1990s. According to Dr. Johnson, most retail sales and low-level support roles, especially by
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young women, are done to support one’s own crack cocaine consumption. He added that most
crack cocaine distributors live at or below poverty levels, and very few are able to establish
households or maintain a working class standard of living,

Dr. Johnson cited studies concluding that almost all violence associated with crack
cocaine is “systemic violence,” that is violence that occurs within the drug distribution apparatus
and among people who are engaged in drug selling and distribution. There is very little
“pharmacological violence” that was caused by people being high on crack cocaine or coming
down from a crack cocaine high. However, robbery of other drug distributors still is a significant
problem and typically not reported to the police.

Dr. Johnson asserted that it is nearly impossible to document any deterrent effect of the
100-to-1 drug quantity ratio because crack cocaine distributors rarely mention awareness of it or
report changing business activities due to its existence. Moreover, he stated that the average
crack cocaine distributor does not know with precision how much he possesses, but often
believes it to be under five grams. Repeat purchases of bundles of vials or bags, each valued at
$10, may exceed five grams, however.

Many persons in New York City were arrested from 2001 to 2003 for felony controlled
substance possession (about 60,000 annually) and sale (about 20,000 annually), and Dr. Johnson
believed that the majority of the arrests for controlled substance sale were for crack cocaine.

Yet, he noted, very few face federal prosecution. Rather, the vast majority are prosecuted and
sentenced under New York state law, which treats powder cocaine and crack cocaine equally and
does not require a mandatory minimum sentence.

Dr. Johnson reported that among New York City arrestees, 26 percent self-report crack
cocaine use in the past 72 hours, compared to 17 percent who self-report powder cocaine use.
He cited recent studies that document that almost 90 percent of ADAM arrestees whose urine
specimens tested positive for cocaine also had detectable metabolites for crack cocaine. He
asserted these data suggest either a 10-to-1 or a 2-to-1 drug quantity ratio would be more
appropriate than the current 100-to-1 drug quantity ratio.

3. DR.PETER REUTER

Dr. Peter Reuter, Professor in the School of Public Policy and in the Department of
Criminology, University of Maryland, testified that the inherent properties of the drug should
guide the sentencing policy decision, not the contingent differences, i.e., those associated with its
actual use.

Dr. Reuter explained that relatively safe powder cocaine can be converted to “more
dangerous” crack cocaine simply by dissolving it with baking soda and boiling. Crack cocaine is
converted from powder cocaine primarily at the lower market levels and at a cost that is trivial
compared to the value of the cocaine itself. Thus, the same atoms that merit only a modest
sentence when part of a wholesale dealer’s one pound bag of powder can elicit a five year
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mandatory minimum sentence several layers down the distribution chain when they are part of a
low-level seller’s five gram stash of crack cocaine.

Dr. Reuter acknowledged that route of administration matters to the user, and one
generally expects faster and shorter acting routes of administration to be more reinforcing.
However, Dr. Reuter asserted that the rapid course or action is not the primary motivation for the
differential sentencing since smoking nicotine and injecting powder cocaine also act very fast.
Rather, it is crack cocaine’s association with violence and the birth of drug-addicted infants that
drove the fear of crack cocaine and resulted in the sentencing differential. However, he stated
there is nothing intrinsic about crack cocaine being the base and not the alkaloid form of the
molecule that made its retail markets so violent in the 1980s or that made it any more harmful in
urero.

Dr. Reuter cited studies indicating that, as compared to powder cocaine, crack cocaine is
much more heavily used by poor, African American males than by other groups. He added there
is little evidence of substantial white or Asian middle class crack cocaine dependence or abuse.

Dr. Reuter reported that the violence associated with crack cocaine has declined. In the
mid-1980s, crack cocaine was used primarily by the young. Now, because rates of initiation and
escalation into frequent use have been lower for a long time, the population of users has aged.
For example, in 2004, among treatment admission for which crack cocaine is the primary drug of
abuse, two-thirds of admissions were age 35 or older, a much higher age than for powder
cocaine. He explained that relationships between any specific drug and behaviors such as crime
and violence are subject to change over the course of a drug epidemic.

Dr. Reuter observed that crack cocaine historically has been associated with high levels
of violence, but he questioned whether it is the drug itself or the interaction between the drug and
the population that is the cause. Some might argue that crack cocaine is more dangerous
precisely because it is more attractive to those for whom stimulants engender particularly
harmful behavior: young, poorly-educated males in high-crime neighborhoods. Thus, if the goal
of sentencing is in part retributive, it can be argued that selling crack cocaine has resulted in
greater harm to society than selling cocaine powder and, therefore, longer sentences are
appropriate.

Dr. Reuter cautioned, however, that this approach ignores the social and racial
consequences of the interaction. Dr. Reuter stated that the disparity in sentences produced a
tragic disproportion in the share of crack cocaine prison time served by African Americans. Tn
his experience, a sentencing structure that is based solely on the damage inflicted during the
early stages becomes increasingly arbitrary over time. This is because the sentencing regime
typically is enacted when the drug is in its early phase of popularity, but each new drug becomes
associated with an aging cohort of users over time, which reduces the level of violence
associated with the drug. He asserted his belief that this is what has occurred with crack cocaine
penalties.
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Dr. Reuter added that there is little evidence that increasing sentence lengths reduce drug
use either by raising prices or reducing availability, citing a tripling of incarceration between
1986 and 1997 that raised prices by only five to 15 percent, which he termed a modest
accomplishment given the financial and human costs associated with incarceration.

G. COMMUNITY REPRESENTATIVES AND INTERESTED PARTIES
1. FAMILIES AGAINST MANDATORY MINIMUMS

Ms. Julie Stewart, President and Founder of the Families Against Mandatory Minimums
(FAMM), testified that the same organizing principle that applied to other drugs should also
apply to crack cocaine offenses, 7.e., punish a mid-level dealer with a five year minimum
sentence and a high-level dealer with a ten year minimum sentence. She stated that FAMM
agrees with the Commission’s prior conclusions that the harm associated with crack cocaine does
not justify substantially harsher treatment compared to powder cocaine.

Ms. Stewart endorsed the recommendations put forward by the Federal Public and
Community Defenders, specifically:

(1)  Equalize guideline penalties for crack cocaine and powder cocaine at the powder
cocaine level.

(2)  Recommend to Congress that it do the same.

(3)  Refrain from adding new enhancements because existing guideline enhancements
and statutory penalties can be applied if appropriate.

(4)  Recommend that Congress repeal the mandatory minimum for simple possession
of crack cocaine.

2. ACLU

Ms. Jesslyn McCurdy, Legislative Counsel of the National Office American Civil
Liberties Union (ACLU), testified that the ACLU opposes the disparity in sentencing for equal
amounts of crack cocaine and powder cocaine. She urged the Commission to support
amendments to federal law that would equalize crack cocaine and powder cocaine sentences at
the current level of sentences for powder cocaine. She described the mandatory minimum of five
years for simple possession of more than five grams of crack cocaine as “extraordinarily harsh.”

Ms. McCurdy delineated three principle areas of concern regarding the crack cocaine-
powder cocaine ratio. First, the 100-to-1 drug quantity ratio has a racially discriminatory impact
and has had a devastating impact on communities of color. Second, it created many myths
associated with crack cocaine without supporting facts. Third, it does not reflect the original
intent of Congress to focus on high-level drug traffickers.
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Ms. McCurdy cited data showing that the vast majority of offenders sentenced under the
federal crack cocaine laws are Hispanic and African American, despite her belief that whites and
Hispanics form the majority of crack cocaine users. According to Ms. McCurdy, in 2003, whites
constituted 7.8 percent and African Americans constituted more than 80 percent of the
defendants sentenced under the federal crack cocaine laws, while 66 percent of crack cocaine
users are white or Hispanic. She noted that African Americans now serve virtually as much time
in prison for a drug offense — 58.7 months — as whites do for a violent offense at 61.7 months.

She cited data indicating that African Americans make up 15 percent of the nation’s drug
users, yet they comprise 37 percent of those arrested for drug violations, 59 percent of those
convicted, and 74 percent of those sentenced to prison for a drug offense. 1n 1986, before the
enactment of the federal mandatory minimum sentencing for crack cocaine offenses, the average
federal drug sentence for African Americans was 11 percent higher than for whites. Four years
later, the average federal drug sentence for African Americans was 49 percent higher than for
whites. Ms. McCurdy concluded that a dramatic shift occurred in the overall incarceration trends
for African Americans, relative to the rest of the nation, transforming federal prisons into
institutions increasingly dedicated to the African American community.

Ms. McCurdy explained that the collateral consequences of the nation’s drug policies,
racially targeted prosecutions, mandatory minimums, and crack cocaine sentencing disparities
have had a devastating effect on African American men, women, and families. Mandatory
minimums not only contribute to the disproportionately high incarceration rates, but also
separate fathers from families, separate mothers with sentences for minor possession crimes from
their children, leave children behind in the child welfare system, create disfranchisement of those
with felony convictions, and prohibit previously incarcerated people from receiving social
services.

Ms. McCurdy asserted that the rapid increase in the use of crack cocaine between 1984
and 1986 created many myths about the effects of the drug in popular culture that were used to
justify treating crack cocaine differently. For example, crack cocaine was said to destroy the
maternal instinct and cause unique dangers to fetuses, which recent studies dispute. Similarly,
crack cocaine was said to cause especially violent behavior in users, but most violence associated
with crack cocaine results from the nature of the illegal market and is similar to violence
associated with trafficking of other drugs. Tn addition, crack cocaine was thought to be instantly
addictive, but the propensity for dependence depends on the method of ingestion, amount used,
and frequency, not the form of the drug. She concluded there is no scientific or penological
justification for the 100-to-1 drug quantity ratio.

Ms. McCurdy also asserted that the sentencing structure does not target high-level drug
traffickers as originally intended by Congress. She cited the fact that the purity of cocaine has
increased while the price has declined as evidence that the National Drug Control Strategy has
not made progress in cutting off supply and that the country’s drug control policy has not
properly focused on prosecuting high-level traffickers.
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Ms. McCurdy reported that the ACLU recommends that the quantities of crack cocaine
that trigger federal prosecution and sentencing must be equalized with and increased to the
current levels of powder cocaine. The ACLU believes that federal prosecutors must be properly
focused on high level traffickers of both crack cocaine and powder cocaine. In addition, the
mandatory minimum for simple possession of crack cocaine should be repealed.

3. NATIONAL ASSOCIATION FOR THE ADVANCEMENT
OF COLORED PEOPLE (NAACP)

Mr. Hillary Shelton, Director of the Washington Bureau of the National Association for
the Advancement of Colored People (NAACP), testified and described the crack cocaine
penalties as discriminatory, unfair, and immoral policy. He observed that despite the fact that
cocaine use is roughly equal among the different populations of the nation, the vast majority of
offenders who are tried, convicted, and sentenced under federal crack cocaine mandatory
minimum sentences are African Americans. He asserted that because the law governing federal
crack cocaine offenders has remained unaltered, so has the discriminatory impact.

Mr. Shelton acknowledged that policy makers could not have foreseen twenty years ago
the vastly disparate impact that the 1986 law would have on communities of color. However,
African Americans, especially low income African Americans, continue to be severely penalized
at much greater rates than white Americans for drug use, and the policy is having a devastating
effect on their communities. Mr. Shelton stated this reflects a callous disregard for the people of
the African American communities.

Mr. Shelton stated that ongoing research has eroded the myths that crack cocaine is more
addictive than powder cocaine, that crack cocaine users are, because of their choice in drug use,
more violent than powder cocaine users, or that maternity wards are full of “crack babies.” He
noted that medical authorities have found that crack cocaine is no more addictive than powder
cocaine.

Mr. Shelton reported that the NAACP opposes increasing the penalties for powder
cocaine so that they are more in line with those of crack cocaine. Such an approach, in his view,
would not take into consideration the more even-handed, informed and balanced approach that
went into the development of powder cocaine sentencing ranges and would only fill more prison
cells with low-level offenders serving mandatory minimum sentences. He testified that the
NAACP supports a 1-to-1 drug quantity ratio at current powder cocaine levels.

4. SENTENCING PROJECT

Mr. Ryan King, Policy Analyst at the Sentencing Project, testified that the Commission
should recommend that Congress reform federal cocaine sentencing policy for four reasons.
First, the current sentencing structure, with its reliance on quantity as the primary determinant for
sentence length, is flawed by design and calibrated to target low-level crack cocaine users with
five year mandatory minimum sentences. Second, the rationale that more severe crack cocaine
penalties are necessary because of heightened correlations with more serious offenses amounts to
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either a “double counting” of offense characteristics in cases with a serious concurrent offense or
an unwarranted sentence enhancement in the remainder of cases. Third, the current federal
cocaine sentencing policy has failed to produce any appreciable impact on the crack cocaine
market. Fourth, the national consensus regarding demand reduction versus law enforcement has
evolved over the last two decades to support a more treatment-oriented agenda.

Mr. King observed that the differential penalty threshold has been particularly
controversial for two reasons. First, crack cocaine and powder cocaine are manufactured from
the same compound of origin and their pharmacological roots are identical. Second, and most
important, the weight level necessary to warrant a five year mandatory sentence for crack
cocaine is set so low that it is likely to impact low-level users. He stated that it is entirely
plausible that someone possessing five grams of crack cocaine, the equivalent of slightly less
than two packets of sugar, could be holding that quantity for personal consumption. He
estimated that five grams of crack cocaine translates to between 10 and 50 doses. By
comparison, the 500 grams of powder cocaine necessary to trigger the five year mandatory
minimum yields between 2,500 and 5,000 doses. Mr. King asserted that it is reasonable to
consider than an individual might consume between 10 and 50 doses of crack cocaine during the
course of a week, but nobody could consume 2,500 to 5,000 doses of powder cocaine.

Mr. King concluded that this improper calibration of weight threshold triggers has
resulted in a disproportionate number of low-level offenders being convicted for crack cocaine
offenses. According to Mr. King, the crack cocaine weight triggers bears no resemblance to the
seriousness of the conduct. He added that reliance on this single factor to determine sentence
exacerbates the aforementioned problems by exposing defendants who have played peripheral
roles in the drug trade to sentences far out of proportion to their conduct in spite of potentially
mitigating evidence.

Mr. King also observed that the fear that crack cocaine created a proclivity to engage in
other serious criminal behavior led Congress to embed an assumption in favor of a defendant
having committed a concurrent serious crime in the structure of the statutory penalty. Congress
essentially codified the unsubstantiated, and subsequently refuted, belief that all crack cocaine
defendants manifest a tendency toward more serious criminal offending. According to Mr. King,
this is problematic for two reasons. First, for those who have not engaged in a lesser included or
more serious offense, the enhanced penalty scheme categorically subjects crack cocaine
defendants to a punishment based on uncommitted behavior. Second, for those who have been
charged with a concurrent offense, the penalty differential double counts the charged conduct
relative to a powder cocaine defendant.

Mr. King also concluded that federal cocaine sentencing policy has failed to disrupt drug
markets, citing statistics that the number of users has remained stable for the last two decades;
the number of annual new initiates during the 1990s remained level; and the average price per
gram of a purchase between one and 15 grams actually declined by 57 percent from 1986 to
2003. Mr. King suggested that if law enforcement or stiffer sentences were effective in deterring
market entry, one would expect supply to decline and prices to increase, but the data show the
opposite. He added that the fact that prices for powder cocaine, with its lower penalty structure,

B-20



285

have the same pattern further demonstrates that the federal crack cocaine penalty structure has
not disrupted drug markets. He attributed this observation to the elasticity of drug markets in
which there is generally a strong replacement effect of former sellers lost to prison.

Mr. King concluded that if Congress is unwilling to repeal mandatory minimum
sentencing, the Commission should recommend increasing the crack cocaine mandatory
minimum thresholds to the levels currently in place for powder cocaine.

5. JUSTICE ROUNDTABLE

Ms. Nkechi Taifi, Senior Policy Analyst for the Open Society Institute, testified on behalf
of the Justice Roundtable. She related that on February 16, 2006, an open letter to Congress was
sent by over 50 organizations regarding cocaine sentencing. They asserted that the 100-to-1 drug
quantity ratio is too great and results in penalties that sweep too broadly, apply too frequently to
lower level offenders, overstate the seriousness of the offenses, and produce insupportable racial
disparity in sentencing. The groups stressed that justice necessitates that crack cocaine sentences
have the same quantity triggers as those currently required for powder cocaine, as two decades of
stringent crack cocaine sentencing have neither reduced cocaine trafficking nor improved the
quality of life in deteriorating neighborhoods. Ms. Taifi strongly recommended that the
Commission adhere to its original 1995 recommendation, which would begin to place the focus
of federal cocaine drug enforcement on major drug traffickers.

6. NATIONAL COUNCIL OF LA RAZA (NCLR)

Angela Arboleda, Associate Director for Criminal Justice Policy, National Council of La
Raza (NCLR), testified that NCLR shares the concerns of other groups regarding the
discriminatory effect of the 100-to-1 drug quantity ratio. Ms. Arbodela stated that NCLR relied
on numerous studies over the past decade documenting severe racial and ethnic disparities
against the Latino community in the criminal justice system.

Ms. Arboleda stated that in 2000 Latinos constituted 12.5 percent of the United States
population but accounted for 43.4 percent of the total drug offenders that year (50.8% were
convicted for a powder cocaine offense and 9% for a crack cocaine offense). Ms. Arboleda
attributed the disproportionate number of Latino drug offenders to a combination of factors, but
most particularly, racial profiling. She stated that Latinos are no more likely than other groups to
use illegal drugs, but they are more likely to be arrested and charged with drug offenses and less
likely to be released before trial.

Ms. Arboleda stated that NCLR believes the Hispanic community often is targeted by law
enforcement for drug offenses based on their ethnicity. As evidence, she cited, among other
statistics, the fact that Hispanics accounted for 30.3 percent of federal inmates in 1998, a rate
twice as high as the group’s percentage of the population that year. Furthermore, Hispanics
constituted 43.5 percent of those convicted of federal drug defendants in 2003.
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Ms. Arboleda observed that, contrary to popular stereotype, the overwhelming majority
of incarcerated Latinos have been convicted of relatively minor nonviolent offenses, are first
time offenders, or both. The cost of excessive incarceration to the groups affected, and to the
broader society, in terms of reduced current economic productivity, barriers to future
employment, inhibited civic participation, and growing racial/ethnic societal inequalities, is
extremely high.

Ms. Arboleda reported that NCLR recommends the elimination of the sentencing
differential by increasing the crack cocaine threshold quantities to the current powder cocaine
threshold quantities. She urged the Commission to resist proposals that would lower the powder
cocaine thresholds in order to achieve equalization between crack cocaine and powder cocaine
and advocated making alternative methods of punishment for low-level, nonviolent drug
offenders more widely available. She also suggested that DEA agents and federal prosecutors
concentrate on solving the real problem — deterring the importation of millions of tons of powder
cocaine — and prosecuting ring leaders with the fullest weight of law.

7. CRIMINAL JUSTICE POLICY FOUNDATION

Mr. Eric E. Sterling, President, Criminal Justice Policy Foundation, testified that the goal
of the Anti-Drug Abuse Act of 1986 was to give greater direction to the DEA and United States
Attorneys on how to focus scarce law enforcement resources, specifically by focusing on major
traffickers, the manufacturers, and heads of organizations who are responsible for creating and
delivering very large quantities of drugs. He described state and local enforcement agencies as
having an enormous capacity to effectively police neighborhood, local, and city-wide retail drug
trafficking. According to Mr. Sterling, they have made between one and 1-1/2 million arrests for
drug abuse violations annually for the last decade, and state courts impose about one-third of a
million felony convictions annually. By contrast, the number of federal drug cases that can be
brought is dramatically smaller, in the range of 20 to 30 thousand cases per year. Thus,
Congress’s stated goal made sense. According to Mr. Sterling, however, Congress made a
mistake by choosing quantities, particularly for cocaine, that have pointed the federal effort in
the wrong direction, the lowest level of retail trade.

Mr. Sterling discussed the widely held belief that crack cocaine leads to more violence
than powder cocaine and is more destructive to the communities in which it is used. He asserted
the problem with this analysis is its pharmacological bias. Since the analysis attempts to find
differences between crack cocaine and powder cocaine to justify the sentencing difference, it
attributes any differences to the form of drug rather than other factors that cause or contribute to
the problems, independent of the form of the drug. In short, attributing the plight of the most
impoverished neighborhoods to crack cocaine ignores too many other real phenomena and other
cultural problems. Although he acknowledged that crack cocaine no doubt contributes, so does
alcohol abuse.

Mr. Sterling also stated that claims about crack cocaine’s unique addictiveness and its
unique 77 utero devastation of fetal development have been discredited. Furthermore,
pharmacologically there is no difference in the violence propensity of crack cocaine users versus
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powder cocaine users. Mr. Sterling observed that when illegal drug markets are unstable and
immature, violence is more common than when the markets are matured and stabilized.
Violence is an inherent tool of all illegal drug markets, as disputes among market participants
cannot be resolved to by resort to the courts. In addition, drug markets deal exclusively in cash,
which creates robbery targets. As the markets mature, these risks diminish. Mr. Sterling
asserted that nothing in the crack cocaine market is intrinsically more prone to violence than
another busy illegal market.

Mr. Sterling concluded that the federal government should no longer be involved in retail
drug cases and should focus on the international production and trafficking in cocaine, the
highest level traffickers. He argued there should be no federal crack cocaine cases because such
a case, by definition, is a retail case.

8. BREAK THE CHAIN

Ms. Deborah Peterson Small, Executive Director, Break the Chain, testified and
recounted the growing criticism regarding the impact of the 100-to-1 drug quantity ratio. She
stated that federal sentencing laws punish not only those who sell drugs, but also a wide range of
people who help or merely associate with those who sell drugs and have a minimal or no
involvement whatsoever in the drug trade. She added that the impact on women has been
dramatic as they now constitute the fastest growing segment of the prison population. Women
are now six times as likely to spend time in prison that they were prior to the passage of the
mandatory minimum laws.

Ms. Small asserted that crack cocaine sentences are grossly disproportionate compared
with sentences for other crimes. For example, a sale of five grams of crack cocaine for $400
results in a five year sentence compared to the national average time served for homicide of
about five years and four months. She cited evidence that the punitive sentencing structure has
not produced benefits commensurate with the harms it is inflicting. For example, despite
increased law enforcement focus on cocaine, the street prices of crack cocaine and powder
cocaine have remained the same over the past decade, and cocaine purity is as high as it was at
the height of the crack cocaine era. She concluded this shows that the strenuous efforts to target
street level crack cocaine dealing has had little impact on supply and overall distribution.

Ms. Small stated that government surveys consistently show that drug use rates are
similar across racial and ethnic groups and that two-thirds of crack cocaine users are white or
Hispanic. Furthermore, studies show that the majority of drug users purchase their drugs from
people who are the same racial or ethnic background as they are, which suggests that the
majority of crack cocaine sellers are white. Nonetheless, African Americans comprised 82.3
percent of federal crack cocaine defendants in 2005.

Ms. Small also rebutted claims by law enforcement that stronger penalties against crack
cocaine are warranted because higher levels of violence are associated with the crack cocaine
trade, citing two recent studies. She added that the disparate focus on drug law enforcement on
poor inner-city neighborhoods, and particularly on young men in those communities, exacerbates
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the endemic problems of poor performing schools, high unemployment, dysfunctional families,
and persistent poverty.

Ms. Small urged the Commission to recommend eliminating the sentencing disparity by
raising the threshold quantities that trigger the mandatory minimum penalties for crack cocaine
to the threshold quantities that current exist for powder cocaine offenses. In addition, she urged
repeal of the mandatory minimum for simple possession of crack cocaine.
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Appendix C

SUMMARY OF WRITTEN PUBLIC
COMMENT ON COCAINE
SENTENCING POLICY

On January 30, 2007, the Commission published in the /‘ederal Register a notice
requesting comment on any suggestions at the November 14, 2006, public hearing or any other
suggestions (such as possible changes in the Drug Quantity Table) for addressing federal cocaine
penalties. The Commission received written comment from several groups, including the United
States Department of Justice; the Federal Public and Community Defenders, the Practitioners’
Advisory Group, National Council of La Raza, the Mexican American Legal Defense and
Education Fund, the Sentencing Project, Human Rights Watch, members of the academic
community, and concerned citizens.

1. U.S. DEPARTMENT OF JUSTICE

The Department of Justice emphasized that the existing penalties for crack cocaine
offenses — including statutory mandatory minimum penalties and sentencing guidelines — have
been an important part of the Federal government’s efforts to hold crack cocaine and powder
cocaine traffickers accountable for their actions. The Department acknowledged that many view
the 100-to-1 drug quantity ratio as an example of unwarranted racial disparity in sentencing and
that it may be appropriate to address the ratio. The Department stated its desire to work with the
Commission, the Administration, and the Congress to determine whether any changes are
necessary in the drug weight triggers for mandatory minimums and guidelines sentences for
crack cocaine and powder cocaine trafficking.

The Department emphasized that only Congress can definitively alter federal cocaine
sentencing policy, by modifying the existing statutes that define the federal penalty structure.
The Department suggested that the Commission continue to fill its critical role by providing
Congress, the Department, and the general public with updated research and data that will assist
in the development of Federal cocaine sentencing policy, including updated information on the
current sentencing environment, and on crack cocaine and powder cocaine sentences being
imposed in Federal district courts. The Department reiterated it would oppose any sentencing
guideline amendments that do not adhere to the statutes that currently set forth the penalty
structures for federal cocaine offenses.
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2. FEDERAL PUBLIC AND COMMUNITY DEFENDERS

The Federal Public and Community Defenders (FPCD) urged the Commission to amend
the federal sentencing guidelines to eliminate the 100-to-1 drug quantity ratio. Specifically, the
FPDC endorsed reducing the threshold quantities for crack cocaine to the current threshold
quantities for powder cocaine. In addition, FPDC suggested that the Commission add a
downward departure provision for cases in which the offender successfully completes a drug
treatment program. The FPDC stated that the disparity in existing federal cocaine sentencing
policy lacks justification and causes detrimental effects to families, communities, and the entire
federal criminal justice system.

3. PRACTITIONERS’ ADVISORY GROUP

The Practitioners’ Advisory Group (PAG) recommended that the Commission equalize
crack cocaine and powder cocaine penalty levels at the existing powder cocaine penalty levels.
In PAG’s view, the November 14, 2006, hearing testimony confirmed that equalization is
appropriate and that the current federal cocaine penalty structure lacks supporting evidence. The
PAG emphasized the testimony by many witnesses that the current crack cocaine penalty
structure creates racial disparity in sentencing, which undermines confidence in the federal
criminal justice system.

PAG stated that the various justifications cited for the Anti-Drug Abuse Act of 1986 have
been shown to have been or are no longer true. PAG added that additional aggravating harms
can be addressed through appropriate sentencing enhancements and adjustments.

4. NATIONAL COUNCIL OF LA RAZA AND MEXICAN LEGAL DEFENSE AND
EDUCATIONAL FUND

The National Council of La Raza (NCLR) and the Mexican American Legal Defense and
Educational Fund (MALDEF) recommended eliminating the sentencing differential between
crack cocaine and powder cocaine by increasing the crack cocaine quantity thresholds to the
existing powder cocaine quantity thresholds. Further, they urged the Commission to resist
proposals to lower the powder cocaine threshold quantities in order to equalize the drug quantity
ratio.

NCLR and MALDEF stated that the 100-to-1 drug quantity ratio disproportionately
impacts communities of color and low income communities. They added that the racial
imbalances in the justice system, while primarily affecting African Americans, increasingly are
affecting Latinos.

NCLR and MALDEF observed that the majority of drug offenders are low-level, mostly
nonviolent offenders. They also pointed out that drug use rates per capita among whites and
minorities are similar. According to United States Census data, Latinos constituted 12.5 percent
of the United States population, but Latinos comprised 43.4 percent of federal offenders
sentenced in Fiscal Year 2000. In addition, the proportion of Hispanic drug offenders convicted
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of powder cocaine and crack cocaine offenses has increased, from 39.8 percent of powder
cocaine cases in 1992 to 50.8 percent in 2000, and from 5.3 percent to 9.0 percent for crack
cocaine. NCLR and MALDEEF attributed the increasing proportion of Latino offenders to
significant inequalities in the United States criminal justice system.

NCLR and MALDEF also supported wider availability of alternative penalties, including
substance abuse treatment for low-level, nonviolent offenders. They also suggested a renewed
emphasis on prosecuting high level drug kingpins and halting importation of large quantities of
powder cocaine into the United States.

5. THE SENTENCING PROJECT

The Sentencing Project stated that the Commission should recommend that Congress
repeal the 100-to-1 drug quantity ratio and should modify the guidelines to reflect an
equalization of crack cocaine and powder cocaine penalties at the current powder cocaine levels.
The Sentencing Project stated that defendants charged with crack cocaine offenses receive
disproportionately severe sentences because of an incorrect perception of a high association
between crack cocaine and violence. The Sentencing Project pointed to data indicating that the
majority of both crack cocaine and powder cocaine defendants did not involve weapons in their
offense, and when they do, statutory penalty enhancements are available under 18 U.S.C. §
924(c).

The Sentencing Project stated that the current federal cocaine sentencing policy has a
disparate impact on the African American community, noting that eight out of ten persons
convicted in federal court annually for crack offenses are African American. The Sentencing
Project suggested that the harsh crack cocaine penalties have created distrust of law enforcement
within African American communities, may result in the deliberate obstruction of investigations
of other crimes, and may hinder jury selection. The Sentencing Project also asserted that the
crack cocaine penalties are diverting resources from important social services to the prison
system.

6. HUMAN RIGHTS WATCH

Human Rights Watch recommended that the Commission eliminate the sentencing
disparity between crack cocaine and powder cocaine, stating that the crack cocaine sentences are
disproportionately severe and have a racially discriminatory impact. Human Rights Watch
observed that federal crack cocaine penalties are more severe than state crack cocaine penalties
and more severe than drug trafficking penalties in European countries, where the average
sentence is 33 months. Human Rights Watch asserted that there is much empirical data showing
that the inherent pharmacological dangers of crack cocaine are not dramatically different from
those of powder cocaine, that many of the alleged dangers of crack cocaine are myths, and that
the harsh federal sentences have had little impact on the demand for or the availability of the
drug.
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Human Rights Watch stated its belief that the historical concerns about violence and the
increased use of crack cocaine that may have warranted sentencing differentials twenty years ago
are outdated, and there is no justification for a sentencing differential. Thus, they supported
elimination of the 100-to-1 drug current quantity ratio by increasing the crack cocaine threshold
quantities to those currently in place for powder cocaine offenses. Further, they urged the
Commission to recommend that Congress do the same.

7. AMERICAN CIVIL LIBERTIES UNION

The American Civil Liberties Union (ACLU) urged the Commission to recommend that
Congress amend federal law to equalize the penalties for crack cocaine and powder cocaine at
the current penalty levels for powder cocaine offenses. The ACLU emphasized support for this
change among its members, academics, federal judges, prosecutors, and President Bush. In the
ACLU’s view, the disparate sentencing regime has serious implications for due process and
equal protection and raises concerns regarding freedom of association and freedom from
disproportionate sentencing.

The ACLU stated that the 100-to-1 drug quantity ratio promotes unwarranted sentencing
disparities based on race, citing studies that show that African Americans are more likely to be
convicted of crack cocaine offenses and serve more time in prison for drug offenses than any
other racial group. The ACLU stated this is disturbing because most crack cocaine users are not
African American. The ACLU described the effects of cocaine sentencing policy on African
American families and communities as including unemployment, broken families, and poverty.

The ACLU criticized the perceived relationship between crack cocaine use and violence
as being unsupported by evidence. Furthermore, the ACLU maintained that the violence once
associated with the intense competition in the crack cocaine market has abated. The ACLU also
pointed out that there is double counting in cases in which an offender does possess both crack
cocaine and a weapon because of the presumption of violence built into the drug quantity ratio
for crack cocaine offenses and the separate penalties for weapons.

The ACLU also asserted that the goal of targeting high-level drug traftickers has failed in
the context of crack cocaine because such low-level quantities trigger lengthy mandatory
minimum penalties for crack cocaine offenders. In sum, the ACLU urged the Commission to
recommend that Congress (1) equalize the quantities of crack cocaine that trigger federal
prosecution and sentencing at the current levels for powder cocaine offenses (2) eliminate
mandatory minimums for all cocaine offenses, and (3) focus federal prosecutions on high-level
traffickers.
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8. MAINE C1vIL LIBERTIES UNION

The Maine Civil Liberties Union (MCLU) recommended eliminating the sentencing
disparity between crack cocaine and powder cocaine offenses by reducing the crack cocaine
penalties to the existing powder cocaine penalties. MCLU asserted that the current disparity is
inconsistent with the goals of sentencing set forth in 18 U.S.C. § 3553(a) and is at odds with the
principles of the guidelines. MCLU suggested that crack cocaine penalties perhaps introduce a
racial bias in sentencing that is the type of personal characteristic that is impermissible to
consider in sentencing.

MCLU added that the sentencing disparity fails to reflect a difference in the seriousness
of the two crimes, provide greater deterrence, or enhance public safety, and has caused both
social and economic harm. MCLU stated that the 100-to-1 drug quantity ratio was based on
incorrect factual assumptions and has proven counterproductive. Specifically, both forms of
cocaine have identical effects, and the increased violence associated with crack cocaine’s
appearance on the drug market was not associated with inherent properties of the drug. The
existing policy results in unacceptable and perverse racial effects and squanders limited federal
resources by failing to target major traffickers, as intended by Congress.

9. DRUG POLICY ALLIANCE

The Drug Policy Alliance requested that the Commission take action to equalize the
guideline penalties for crack cocaine and powder cocaine at the current levels for powder cocaine
offenses. The Drug Policy Alliance stated that crack cocaine and powder cocaine are made from
the same substance. Tn addition, the Drug Policy Alliance stated that the existing sentencing
policy has had an overwhelming disparate effect on people of color and the poor and
disproportionately affects nonviolent drug offenders. According to the Drug Policy Alliance,
federal sentencing law should focus on large scale distribution networks instead.

10. NATIONAL AFRICAN AMERICAN DRUG POLICY COALITION

The National African American Drug Policy Coalition (NAADPC) urged the
Commission to reaffirm its 1995 recommendation to repeal the mandatory five year sentence for
simple possession of crack cocaine and eliminate the disparity between crack cocaine and
powder cocaine by raising the threshold quantities for crack cocaine offenses to the existing
threshold quantities for powder cocaine offenses. The NAADPC asserted that for Congress to
maintain the existing crack cocaine sentencing disparity in the face of overwhelming evidence of
its ineffectiveness and unfairness in application would have to be viewed as racist.

The NAADPC compared the pharmacological characteristics of crack cocaine to
methamphetamine and noted that while methamphetamine is generally accepted to be more
addictive and more devastating in its effects on users and society, Congress has not responded in
the same punitive fashion as it did for crack cocaine. Rather, the response has been to offer
treatment for methamphetamine addiction. The NAAPDC lamented that this more
compassionate response has not carried over to people addicted to crack cocaine.
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11. FAMILIES AGAINST MANDATORY MINIMUMS

Families Against Mandatory Minimums (FAMM) stated that the 100-to-1 drug quantity
ratio punishes low-level crack cocaine offenders far more severely than the wholesale drug
suppliers who provide the low level offenders with the powder cocaine needed to produce the
crack cocaine. FAMM added that among all drug defendants, crack cocaine offenders are most
likely to receive a sentence of imprisonment and receive longer periods of incarceration.

FAMM asserts that the current sentencing policy has not resulted in any appreciable
impact on the cocaine trade, and the harms associated with crack cocaine do not justify its
substantially harsher treatment compared to powder cocaine. FAMM believes the new Congress
provides a fresh opportunity to develop bipartisan support for amending the crack cocaine
penalties and urges the Commission to propose a guideline amendment that ends the sentencing
disparities between crack cocaine and powder cocaine by applying the existing penalty levels for
powder cocaine offenses to crack cocaine offenses as well.

12. 108 LAW SCHOOL PROFESSORS

One hundred eight law school professors from various law schools around the nation
urged the Commission to make a formal recommendation to Congress to equalize the threshold
quantities for crack cocaine offenses at the current threshold quantities for powder cocaine
offenses. The professors stated that the 100-to-1 drug quantity ratio promotes unwarranted racial
disparity in sentencing. According to the professors, African Americans comprise the
overwhelming majority of those convicted of crack cocaine offenses, but the majority of crack
cocaine users are white and Hispanic. They added that the drug quantity ratio results in African
Americans serving considerably longer person terms than whites for drug offenses.

13. 308 UNIVERSITY PROFESSORS AND SCHOLARS

Three hundred eight professors from various universities expressed concern about the
sentencing disparity between crack cocaine and powder cocaine offenses and supported
equalization of the penalties at the existing penalty levels for powder cocaine offenses. The
professors stated their belief that the 100-to-1 drug quantity ratio creates a false impression that
crack cocaine is 100 times more dangerous and destructive than powder cocaine, when two
decades of research shows the effects of the two forms of the drug are the same. They noted the
myths of crack cocaine babies, instant addiction, super-violent users and traffickers have been
dispelled.

The professors stated that the current sentencing policy has resulted in alarmingly
disproportionate incarceration rates for African Americans, which is disturbing given that whites
and Hispanics account for the majority of crack cocaine users in the country. They also noted
the dramatic increase in the number of women in federal prison as a result of the penalty scheme.
According to the professors, the incarceration rate for African American women, driven by drug
convictions, has increased by 800 percent since 1986, compared to an increase of 400 percent for
women of all races during the same period.
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The professors also expressed that mandatory minimum penalties generally result in the
deterioration of communities by incarcerating parents for minor possession crimes, preventing
some from receiving social services, and causing massive disenfranchisement.

14. STUDENTS FOR SENSIBLE DRUG POLICY

Students for Sensible Drug Policy (SSDP) urged the Commission to eliminate the
sentencing disparity between crack cocaine and powder cocaine offenses by conforming crack
cocaine penalties to the existing penalties for powder cocaine offenses. SSDP emphasized the
effect that the disparity has on students’ eligibility for certain scholarships that are conditioned
upon the students’ lack of a felony conviction. According to SSDP, students who leave school
are more likely to develop serious drug problems, commit crimes, and rely on social programs
instead of becoming law abiding, productive members of society. SSDP also stated its concern
with the racial implications of the sentencing disparity between crack cocaine and powder
cocaine offenses.

15. CITIZEN LETTERS

The Commission received several letters from individual citizens expressing their
opinions regarding federal cocaine sentencing policy. The general consensus of these citizens is
that the current federal cocaine sentencing policy creates racial disparity in sentencing. They
generally stated that the 100-to-1 drug quantity ratio is flawed because scientific and medical
experts have determined the pharmacological effects of cocaine are the same regardless of the
substance’s form. Many requested that the Commission support an equalization of the penalty
structure for crack cocaine offenses and powder cocaine offenses at the levels currently used to
sentence powder cocaine offenses. Some urged that greater emphasis be placed on high-level
traffickers and distributors rather than users. Some of the citizens also advocated for the
elimination of the mandatory minimum sentences for both crack cocaine and powder cocaine
offenses to provide judges more discretion at sentencing. Finally, one citizen suggested
sentences should include more treatment options for drug addicts.



296

Appendix D

SENTENCING IMPACT AND
PRISON IMPACT ANALYSIS

The following analyses present sentencing impact and prison impact information on a variety of
models of possible modifications to the crack cocaine penalty levels. Each model presumes a
modification to the existing quantity-based statutory mandatory minimum penalties and implements
changes to the Drug Equivalency Table in USSG §2D1.1 (Unlawful Manufacturing, lmporting,
Exporting, or Trafficking (Including Possession with Intent to Commit These Offenses); Attempt or
Conspiracy) that correspond to the modified mandatory minimum threshold quantities.'

The effects of each possible modification are reported in two tables. The first table presents the
proportion of cases affected by the modification,’ the current average sentence of all crack cocaine
cases, and the estimated new average sentence. The second table presents the estimated change in the
number of prison beds required should the modification be adopted. Each analysis applies the
Commission’s prison impact model to the 2006 Fiscal Year datafile.’

! These models modify USSG §2D1.1 to adjust the statutory mandatory minimum quantity thresholds for crack
cocaine and apply the changes throughout the Drug Quantity Table. The models only revise the Drug Quantity
Table for crack cocaine offenses.

*Not all cascs arc affceted by any single modification presented in this analysis becausc of four possible
scenarios:

1) drug quantity involved in the offense is sufficiently low that, regardless of the new quantity at base
offense level 12 (the lowest Ievel in the Drug Quantity Table for crack cocaine cascs), the basc offense
Ievel docs not change;

2) drug quantity involved in the offense is sufficiently great at base offense level 38 (the highest offense
level in the Drug Quantity Table) that it continucs to ¢xcced the new threshold:

3) the new quantity thresholds overlap at some point with current quantity levels in the Drug Quantity
Table, resulting in no change to the base offense level: and

4) cascs with multiplc counts may be controlled, for sentencing purposcs, by a guideline other than USSG
§2D1.1.

*The U.S. Sentencing Commission’s prison impact computcr model identifics and re-sentences cascs in
Commission datafilcs. The modcl recalculates the relevant guideline based on specificd changes (e.g., drug
amounts that correspond to base offense levels) and compares the recalculated offense levels to existing offense
levels. The model then reassigns any Chapter Three adjustments and outside the range sentences that currently
exist in each case. Finally, the model “respots™ the new sentence in the uew guideline range to a location
equivalent to the location in the guideline range of the current sentence.
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For example, the first series of tables reports the effect of changing the existing quantity
thresholds for crack cocaine offenses to provide that 20 grams of crack cocaine would trigger a
mandatory term of imprisonment of five years, and 200 grams of crack cocaine would trigger a
mandatory term of imprisonment of ten years. The model incorporates these changes into the Drug
Quantity Table in USSG §2D1.1. In this example, 85.1 percent of crack cocaine offenders sentenced in
2006 are estimated to be affected by this modification. The current average sentence of crack cocaine
offenders is 121 months. The average sentence for all crack cocaine offenders is estimated to change to
90 months, a 25.6 percent decrease. The corresponding estimated changes to the prison population is
presented in the accompanying table. Under this modification (as with all modifications presented in
this analysis), fewer prison beds are necessary because offenders are released sooner than they otherwise
would be under the current statutory and guideline penalty structure for federal crack cocaine offenders.
The reduction in prison beds for crack cocaine offenders one year after this modification takes effect is
115 beds, after two years, 476 beds, and so on. The remaining tables present this information in the
same format.

A summary of the results of all of the models follows the individual analyses.

The prison impact modcl cstimates the change to an hypothcetical "stcady-statc” prison population
resulting from changes that affeet prison sentence length. The concept of a "stcady-statc" population cnvisions a
prison system in homeostasis. That is, the number of new, in-coming inmates is assumed to be equal to the
number of out-going (released) inmates and all beds are assumed to be occupied. In order to isolate the changes
to the system caused by the specific policy under review, a number of factors are artificially held constant in the
modcl. For cxample, arrcst rates, charging practices, conviction ratcs, other sentencing policics, efc. arc assumed
to remain constant over time.

Assumptions incorporated into the prison impact model include: 1) defendants are re-sentenced to a
position in the estimated new guideline range that is equivalent to the position of the sentence in the original
guideline range; 2) defendants earn the maximum allowable good-time (currently 54 days per year served for
imposcd sentences greater than onc year but not life imprisonment); and 3) defendants serve the minimum of A)
the sentence imposed less the maximum allowable good conduct time, or B) their estimated remaining life
expectancy, based upon an actuary table incorporating age, race, and sex.

1f the proposed amendment lengthens sentences, the “steady-state™ prison population increases because
inmate release dates would be later if the new, longer sentence were applied. These delayed release dates would
causc offenders to accumulate in the prison system. Bccause new inmates arrive at a constant rate, additional
beds are required. If the proposed amendment shortens sentences, the “steady-state™ prison population decreases
because inmates would be released earlier, and early releases would free up prison beds.
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Appendix E

SENTENCING IMPACT AND
PRISON IMPACT ANALYSIS FOR
CRACK COCAINE AMENDMENT

A. CRACK COCAINE GUIDELINE AMENDMENT

On April 27, 2007, the Commission promulgated an amendment to USSG §2D1.1 (Unlawful
Manufacturing, Importing, Exporting, or Trafficking (Including Possession with Intent to Commit These
Offenses); Attempt or Conspiracy) to adjust the quantity thresholds for crack cocaine (“cocaine base™)
so that the base offense level for cocaine base, as determined by the Drug Quantity Table, will be
reduced by two levels. The amendment results in the base offense level corresponding to a guideline
range that includes the five-year and ten-year mandatory minimum terms of imprisonment for five and
50 grams of crack cocaine, respectively. Prior to the amendment, at least five grams but less than 20
grams of cocaine base were assigned a base offense level of 26 (63 to 78 months at Criminal History
Category 1), and at least 50 grams but less than 150 grams of cocaine base were assigned a base offense
level of 32 (121 to 151 months at Criminal History Category 1). Pursuant to the amendment, those same
quantities of cocaine base will be assigned a base offense level of 24 (51 to 63 months at Criminal
History Category 1) and 30 (97 to 121 months at Criminal History Category 1), respectively.

The amendment also addresses how to determine the base offense level in a case involving
cocaine base and other controlled substances. Prior to the amendment, there was a mathematical
relationship among all drug types that was used to structure both the Drug Quantity Table and the Drug
Equivalency Tables. As a result, the marihuana equivalencies set forth in Drug Equivalency Tables
could be used to determine the base offense level in any case involving differing controlled substances.
By restructuring the Drug Quantity Table for cocaine base offenses only, the amendment will alter the
mathematical relationship between cocaine base and other drug types to varying degrees throughout the
Drug Quantity Table. The amendment, therefore, provides an alternative method for determining the
combined offense level in an offense involving cocaine base and other drugs.

The amendment, which absent congressional action to the contrary becomes effective November
1, 2007, is set forth below, followed by a sentencing and prison impact analysis.
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Intent to Commit These Offenses); Attempt or Conspirac

(a)

(b)

Basc Offcnsc Level (Apply the greatest):

)

@

(©)

43, if the defendant is convicted under 21 U.S.C. § 841(b)(1)(A), (b)(1)(B), or
(B)1)(C). or 21 U.S.C. § 960(b)(1), (b)(2), or (b)(3). and the offense of
conviction establishes that death or serious bodily injury resulted from the use of
the substance and that the defendant committed the offense after one or more
prior convictions for a similar offensc; or

38, if the defendant is convicted under 21 U.S.C. § 841(b)(1)(A), (b)(1)(B), or
(B)(I)C), or 21 U.S.C. § 960(b)(1), (b)(2). or (b)(3), and the offense of
conviction establishes that death or serious bodily injury resulted from the use of
the substance; or

the offense level specified in the Drug Quantity Table set forth in subsection (c).
cxcept that if (A) the defendant receives an adjustment under §3B1.2 (Mitigating
Role): and (B) the base offense level under subsection (<) is (i) level 32, decrease
by 2 levels; (ii) level 34 or level 36, decrease by 3 levels; or (iii) level 38,
decrease by 4 levels.

Specific Offense Characteristics

(6))
(e

3)

@)

)

If a dangerous weapon (including a firearm) was possessed, increase by 2 levels.

If the defendant unlawfully imported or exported a controlled substance under
circumstances in which (A) an aircraft other than a regularly scheduled
commercial air carrier was used to import or export the controlled substance, or
(B) the defendant acted as a pilot, copilot, captain, navigator, flight officer, or
any other operation officer aboard any craft or vessel carrying a controlled
substance, increase by 2 levels. If the resulting offense level is less than level 26,
increase to level 26.

If the object of the offense was the distribution of a controlled substance in a
prison, correctional facility, or detention facility. increase by 2 levels.

If (A) the offense involved the importation of amphctamine or methamphctamine
or thc manufacture of amphctamine or mcthamphctamine from listed chemicals
that the defendant knew were

imported unlawfully, and (B) the defendant is not subject to an adjustment under
§3B1.2 (Mitigating Role), increase by 2 levels.

If the defendant, or a person for whose conduct the defendant is accountable
under §1B1.3 (Relevant Conduct), distributed a controlled substance through
mass-marketing by means of an interactive computer service, increase by 2
levels.

E-2
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If the offense involved the distribution of an anabolic steroid and a masking
agent, increase by 2 levels.

If the defendant distributed an anabolic steroid to an athlete, increase by 2 levels.
(Apply the greater):

(A) If the offense involved (i) an unlawful discharge, cmission, or rclcase
into the environment of a hazardous or toxic substance; or (ii) the
unlawful transportation, treatment, storage. or disposal of a hazardous
wastc, increasc by 2 levels.

(B) If the offense (i) involved the manufacture of amphetamine or
methamphetamine; and (ii) created a substantial risk of harm to (I)
human lifc other than a lifc described in subdivision (C); or (I1) the
environment, increase by 3 levels. If the resulting offense level is less
than level 27, increase to level 27.

(@) If the offense (1) involved the manufacture of amphetamine or
methamphctamine; and (ii) created a substantial risk of harm to the life
of a minor or an incompetent, increase by 6 levels. If the resulting
offense level is less than level 30, increase to level 30.

If the defendant mects the criteria set forth in subdivisions (1)-(5) of subscction
(a) of §5C1.2 (Limitation on Applicability of Statutory Minimum Scntences in
Certain Cascs), deercase by 2 levels.

|Subsection (¢) (Drug Quantity Table) is set forth on the following pages.|

@

©

Cross References

M

@

If a victim was killed under circumstances that would constitute murder under 18
U.S.C. § 1111 had such killing taken placc within the territorial or maritime
jurisdiction of the United States. apply §2A1.1 (First Degree Murder) or §2A1.2
(Second Degree Murder), as appropriate, if the resulting offense level is greater
than that determined under this guideline.

If the defendant was convicted under 21 U.S.C. § 841(b)(7) (of distributing a
controlled substance with intent to commit a crime of violence), apply §2X1.1
(Attempt, Solicitation, or Conspiracy) in respect to the crime of violence that the
defendant connnitted, or attempted or intended to conmnit, if the resulting offense
level is greater than that determined above.

Special Instruction

(1) If (A) subsection (d)(2) does not apply; and (B) the defendant committed, or

attempted to commit, a sexual offense against another individual by distributing, with
or without that individual’s knowledge, a controlled substance to that individual, an
adjustment under §3A1.1(b)(1) shall apply.
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(¢c) DRUG QUANTITY TABLE

Controlled Substances and Quantity* Base Offense Level

m

@

3)

# 30 KG or more of Heroin; Level 38
© 150 KG or more of Cocaine;

© 1345 KG or more of Cocaine Base:

# 30 KG or more of PCP, or 3 KG or more of PCP (actual):

® 15 KG or more of Methamphetamine, or 1.5 KG or more of
Mcthamphetaming (actual), or 1.5 KG or morc of "Iee";

@ |5 KG or morc of Amphctamine, or 1.5 KG or morc of Amphctamine (actual);
@ 300 G or morc of LSD;

@ |2 KG or morc of Fentanyl;

# 3 KG or more of a Fentanyl Analogue;

® 30,000 KG or more of Marthuana;

© 6,000 KG or more of Hashish;

® 600 KG or morc of Hashish Qil;

# 30,000,000 units or more of Schedule I or IT Depressants;

® 1,875,000 units or more of Flunitrazepam.

o At least 10 KG but less than 30 KG of Heroin; Level 36
® At lcast 50 KG but lcss than 150 KG of Cocainc;

® At least 360-G1.5 KG but less than 454.5 KG of Cocaine Base;

o At least 10 KG but less than 30 KG of PCP, or at least 1 KG but less than 3
KG of PCP (actual):

® Atlcast 5 KG but less than 15 KG of Mcthamphctamine, or at Ieast 500 G but
less than 1.5 KG of Mcthamphctamine (actual), or at Icast 500 G but less than
1.5 KG of "Tec":

e At lcast 5 KG but Iess than 15 KG of Amphetaminc, or at lcast 300 G but Icss
than 1.5 KG of Amphetamine (actual);

o Atleast 100 G but less than 300 G of LSD:

® At least 4 KG but less than 12 KG of Fentanyl;

o Atleast | KG but less than 3 KG of a Fentanyl Analogue;

® At least 10,000 KG but less than 30,000 KG of Marihuana;

® At least 2,000 KG but less than 6,000 KG of Hashish;

® At least 200 KG but less than 600 KG of Hashish Oil;

® At least 10,000,000 but less than 30,000,000 units of Schedule I or 1T
Depressants;

® At lcast 625,000 but less than 1,875,000 units of Flunitrazepam.

o At least 3 KG but less than 10 KG of Heroin; Level 34
o Atlcast 15 KG but Icss than 30 KG of Cocaing;

o At lcast $50500 G but Icss than 386-G1.5 KG of Cocaine Basc;

@ At lcast 3 KG but less than 10 KG of PCP, or at lcast 300 G but less than |
KG of PCP (actual);

o Atleast 1.5 KG but less than 5 KG of Methamphetamine, or at least 150 G but
less than 300 G of Methamphetamine (actual). or at least 150 G but less than
500 G of "Ice";

o Atleast 1.5 KG but less than 3 KG of Amphetamine, or at least 150 G but less
than 500 G of Amphetamine (actual);

® At least 30 G but less than 100 G of LSD;

o At least 1.2 KG but less than 4 KG of Fentanyl;
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o At least 300 G but less than 1 KG of a Fentanyl Analogue;

@ At lcast 3,000 KG but Icss than 10,000 KG of Marihuana;

o At lcast 600 KG but lcss than 2,000 KG of Hashish;

® At least 60 KG but less than 200 KG of Hashish Oil;

® At least 3,000,000 but less than 10,000,000 units of Schedule | or 11
Depressants:

® At least 187,500 but less than 625,000 units of Flunitrazepam.

o At least 1 KG but less than 3 KG of Heroin;

® At least 5 KG but less than 15 KG of Cocaine;

® At least 30150 G but less than 450500 G of Cocaine Base;

e Atlcast | KG but less than 3 KG of PCP, or at lcast 100 G but lcss than 300 G
of PCP (actual);

e At lcast 500 G but lcss than 1.5 KG of Mcthamphetaming, or at Icast 50 G but
Icss than 150 G of Mcthamphctamine (actual), or at Icast 50 G but lcss than

150 G of "lce";

o At least 500 G but less than 1.5 KG of Amphetamine, or at least 50 G but less
than 150 G of Amphetamine (actual);

o Atleast 10 G but less than 30 G of LSD;

® At least 400 G but less than 1.2 KG of Fentanyl;

® At least 100 G but less than 300 G of a Fentanyl Analogue;

® At least 1,000 KG but less than 3,000 KG of Marihuana;

o At least 200 KG but less than 600 KG of Hashish;

® At Icast 20 KG but less than 60 KG of Hashish Oil;

o At lcast 1,000,000 but less than 3,000,000 units of Schedule T or 11
Depressants;

® At least 62,500 but less than 187,500 units of Flunitrazepam.

@ At lcast 700 G but Icss than | KG of Heroin;

@ At lcast 3.5 KG but Icss than 3 KG of Cocainc;

o At Icast 3350 G but lcss than 38150 G of Cocaine Basc;

o At least 700 G but less than 1 KG of PCP, or at least 70 G but less than 100 G
of PCP (actual);

® At least 350 G but less than 300 G of Methamphetamine, or at least 35 G but
less than 30 G of Methamphetamine (actual). or at least 35 G but less than 50

G of "lee";

® At least 350 G but less than 500 G of Amphetamine, or at least 35 G but less
than 50 G of Amphetamine (actual);

® At least 7 G but less than 10 G of LSD;

@ At lcast 280 G but lcss than 400 G of Fentanyl;

@ At lcast 70 G but lcss than 100 G of a Feutanyl Analoguc;

® At Icast 700 KG but less than 1,000 KG of Marihuana;

o At lcast 140 KG but less than 200 KG of Hashish;

@ At lcast 14 KG but Icss than 20 KG of Hashish Oil;

o At Icast 700,000 but lcss than 1,000,000 units of Schedule [ or [ Depressants;
® At lcast 43,750 but lcss than 62,500 units of Flunitrazepam.

® At least 400 G but less than 700 G of Heroin;

o At least 2 KG but less than 3.5 KG of Cocaine:

o At least 2035 G but less than 3330 G of Cocaine Base;

o At least 400 G but less than 700 G of PCP, or at least 40 G but less than 70 G
of PCP (actual);

® At least 200 G but less than 350 G of Methamphetamine, or at least 20 G but
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less than 35 G of Methamphetamine (actual), or at least 20 G but less than 35
G of"lee";

® At lcast 200 G but lcss than 350 G of Amphctaminc, or at lcast 20 G but Icss
than 35 G of Amphetamine (actual);

o Atleast 4 G but less than 7 G of LSD;

® Atleast 160 G but less than 280 G of Fentanyl;

® At least 40 G but less than 70 G of a Fentanyl Analogue:

® At least 400 KG but less than 700 KG of Marthuana;

® At least 80 KG but less than 140 KG of Hashish;

o At least 8 KG but less than 14 KG of Hashish Oil;

o At least 400,000 but less than 700,000 units of Schedule I or IT Depressants:
® At Icast 25,000 but Icss than 43,750 units of Flunitrazcpam.

o At least 100 G but less than 400 G of Heroin:

® At least 500 G but less than 2 KG of Cocaine;

o At least 320 G but less than 2035 G of Cocaine Base;

o At least 100 G but less than 400 G of PCP, or at least 10 G but less than 40 G
of PCP (actual);

e At lcast 50 G but less than 200 G of Mcthamphctaminc, or at Icast 5 G but less
than 20 G of Mcthamphetamine (actual), or at lcast 3 G but less than 20 G of
"Tee™;

® At lcast 50 G but less than 200 G of Amphetamine, or at lcast 5 G but less than
20 G of Amphctamine (actual);

o Atlcast | G but lcss than 4 G of LSD;,

o At lcast 40 G but Iess than 160 G of Fentanyl;

@ At lcast 10 G but Icss than 40 G of a Fentanyl Analoguc;

o At least 100 KG but less than 400 KG of Marihuana;

o At least 20 KG but less than 80 KG of Hashish;

o At least 2 KG but less than 8 KG of Hashish Oil;

o At least 100,000 but less than 400,000 units of Schedule I or IT Depressants;

® At least 6,250 but less than 25,000 units of Flunitrazepam.

Level 26

® At least 80 G but less than 100 G of Heroin; Level 24
® At least 400 G but less than 500 G of Cocaine;

o At lcast 45 G but lcss than 520 G of Cocainc Basc;

o At lcast 80 G but Icss than 100 G of PCP, or at lcast 8 G but lcss than 10 G of
PCP (actual);

@ At lcast 40 G but less than 50 G of Mcthamphetaminc, or at lcast 4 G but less
than 3 G of Methamphetamine (actual), or at least 4 G but less than 5 G of
"lce";

® At lcast 40 G but Icss than 50 G of Amphctaming, or at Icast 4 G but Icss than
5 G of Amphctaming (actual);

o At least 800 MG but less than 1 G of LSD;

o Atleast 32 G but less than 40 G of Fentanyl;

o Atleast 8 G but less than 10 G of a Fentanyl Analogue;

o At least 80 KG but less than 100 KG of Marihuana;

o At least 16 KG but less than 20 KG of Hashish;

o At least 1.6 KG but less than 2 KG of Hashish Qil;

® At least 80,000 but less than 100,000 units of Schedule [ or I Depressants:

® At least 5,000 but less than 6,250 units of Flunitrazepam.

e At lcast 60 G but less than 80 G of Heroin; Level 22
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o At least 300 G but less than 400 G of Cocaine;

® At lcast 34 G but Icss than 45 G of Cocaine Basc;

o At lcast 60 G but lcss than 80 G of PCP, or at Icast 6 G but lcss than 8§ G of
PCP (actual);

o Atleast 30 G but less than 40 G of Methamphetamine, or at least 3 G but less
than 4 G of Methamphetamine (actual), or at least 3 G but less than 4 G of
"lee";

o At least 30 G but less than 40 G of Amphetamine, or at least 3 G but less than
4 G of Amphetamine (actual);

® At least 600 MG but less than 800 MG of LSD;

® At least 24 G but less than 32 G of Fentanyl;

® At lcast 6 G but lcss than 8 G of a Fentanyl Analoguc;

o At lcast 60 KG but less than 80 KG of Marihuana;

@ Atlcast 12 KG but less than 16 KG of Hashish;

o At lcast 1.2 KG but less than 1.6 KG of Hashish Oil;

® At least 60,000 but less than 80,000 units of Schedule I or Il Depressants;

® At least 3,750 but less than 5,000 units of Flunitrazepam.

(10) @ At least 40 G but less than 60 G of Heroin; Level 20
® At least 200 G but less than 300 G of Cocaine;
o At least 23 G but less than 34 G of Cocaine Base;
® At least 40 G but less than 60 G of PCP, or at least 4 G but less than 6 G of
PCP (actual);
® At lcast 20 G but less than 30 G of Mcthamphetaminc, or at lcast 2 G but less
than 3 G of Mcthamphctaminc (actual), or at Icast 2 G but less than 3 G of
"Iee";
® At least 20 G but less than 30 G of Amphetamine, or at least 2 G but less than
3 G of Amphctaming (actual);
@ At Icast 400 MG but Icss than 600 MG of LSD;
@ At lcast 16 G but less than 24 G of Fentanyl;
e At lcast 4 G but less than 6 G of a Fentany] Analogue;
o At least 40 KG but less than 60 KG of Marihuana;
o At least 8 KG but less than 12 KG of Hashish;
o At least 800 G but less than 1.2 KG of Hashish Oil:
o At least 40,000 but less than 60,000 units of Schedule I or 11 Depressants;
© 40,000 or more units of Schedule 11l substances;
® At least 2,500 but less than 3,750 units of Flunitrazepam.

(11) ® At least 20 G but less than 40 G of Heroiu; Level 18
e Atlcast 100 G but less than 200 G of Cocainc;
e At lcast 42 G but less than 23 G of Cocainc Basc;
® At Icast 20 G but lcss than 40 G of PCP, or at lcast 2 G but less than 4 G of
PCP (actual);
o At lcast 10 G but lcss than 20 G of Mcthamphctaming, or at lcast | G but Icss
than 2 G of Mcthamphctaminc (actual), or at lcast | G but less than 2 G of
"lee;
@ At lcast 10 G but less than 20 G of Amphetamine, or at lcast | G but lcss than
2 G of Amphetamine (actual);
o At least 200 MG but less than 400 MG of LSD:
® At least 8 G but less than 16 G of Fentanyl:
o At least 2 G but less than 4 G of a Fentany] Analogue:
® At least 20 KG but less than 40 KG of Marihuana,
® At least 5 KG but less than 8 KG of Hashish;
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® At least 500 G but less than 800 G of Hashish Qil;

® At Icast 20,000 but less than 40,000 units of Schedule I or 11 Depressants;
@ At Icast 20,000 but lcss than 40,000 units of Schedule 111 substances;

® At least 1,250 but less than 2,500 units of Flunitrazepam.

(12) ® Atleast 10 G but less than 20 G of Heroin; Level 16
® At least 50 G but less than 100 G of Cocame:
® At least S00-MG | G but less than 42 G of Cocaine Base;
® At least 10 G but less than 20 G of PCP, or at least 1 G but less than 2 G of
PCP (actual);
® At least 5 G but less than 10 G of Methamphetamine, or at least 500 MG but
Toss than | G of Mcthamphetamine (actual), or at least S00 MG but less than |
G of "Tee";
@ Atlcast 5 G but lcss than 10 G of Amphctamine, or at lcast 300 MG but lcss
than | G of Amphetaminc (actual);
® At least 100 MG but less than 200 MG of LSD;
® Atleast 4 G but less than 8 G of Fentanyl:
o Atleast | G but less than 2 G of a Fentanyl Analogue;
o At least 10 KG but less than 20 KG of Marihuana;
® At least 2 KG but less than 5 KG of Hashish;
® At least 200 G but less than 500 G of Hashish Oil;
® At least 10,000 but less than 20,000 units of Schedule I or IT Depressants;
o At least 10,000 but less than 20,000 units of Schedule 111 substances;
® At lcast 625 but less than 1,250 units of Flunitrazepam.

(13) ® At least 5 G but less than 10 G of Heroin; Level 14
® At least 25 G but less than 50 G of Cocame;
o At Icast 258500 MG but Icss than 360-M&G| G of Cocaine Basc;
@ At lcast 5 G but less than 10 G of PCP, or at lcast 500 MG but Icss than | G of
PCP (actual);
e Atlcast 2.5 G but less than § G of Mcthamphctamine, or at lcast 250 MG but
less than 300 MG of Methamphetamine (actual), or at least 250 MG but less
than 500 MG of "lce";
® Atleast 2.5 G but less than 5 G of Amphetamine, or at least 250 MG but less
than 500 MG of Amphetamine (actual);
® At least 50 MG but less than 100 MG of LSD;
® At least 2 G but less than 4 G of Fentanyl;
® At least 500 MG but less than 1 G of a Fentanyl Analogue;
o At least S KG but less than 10 KG of Marihuana;
e Atlcast | KG but Iess than 2 KG of Hashish;
@ At lcast 100 G but lcss than 200 G of Hashish Oil;
® At lcast 5,000 but less than 10,000 units of Schedule I or 11 Depressants;
® At lcast 5,000 but less than 10,000 units of Schedule 111 substances;
o At Icast 312 but lcss than 625 units of Flunitrazcpam.

(14) @ Less than 5 G of Heroin; Level 12
@ Lcss than 25 G of Cocaine;
® | ess than 238500 MG of Cocaine Base;
® Less than 5 G of PCP, or less than 500 MG of PCP (actual):
® Less than 2.5 G of Methamphetamine, or less than 250 MG of
Methamphetamine (actual), or less than 250 MG of "lce";
® Less than 2.5 G of Amphetamine. or less than 250 MG of Amphetamine
(actual);
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® Less than 30 MG of LSD;,

® Lcss than 2 G of Fentanyl;

® | css than 500 MG of a Fentanyl Analoguc;

o At least 2.5 KG but less than 5 KG of Marihuana;

o At least 500 G but less than 1 KG of Hashish;

o At least 50 G but less than 100 G of Hashish Oil;

o At least 2,500 but less than 3.000 units of Schedule | or Il Depressants;
o At least 2,500 but less than 5,000 units of Schedule 111 substances:

® At least 156 but less than 312 units of Flunitrazepam;

® 40,000 or more units of Schedule IV substances (except Flunitrazepam).

(15) @ Atlcast | KG but lcss than 2.5 KG of Marihuana; Level 10

e At lcast 200 G but less than 500 G of Hashish;

@ At lcast 20 G but Icss than 50 G of Hashish Oil;

e At lcast 1,000 but less than 2,500 units of Schedule I or I Depressants;

o At least 1,000 but less than 2,500 units of Schedule 111 substances;

o At least 62 but less than 156 units of Flunitrazepam;

o At least 16,000 but less than 40,000 units of Schedule 1V substances (except
Flunitrazepam).

(16) ® At least 250 G but less than 1 KG of Marihuana; Level 8

o At least 50 G but less than 200 G of Hashish;

o At least 5 G but less than 20 G of Hashish Oil;

® At lcast 250 but lcss than 1,000 units of Schedule I or II Depressants:

® At Icast 250 but less than 1,000 units of Schedule IIT substances;

® Less than 62 units of Flunitrazepam;

® At least 4,000 but less than 16,000 units of Schedule IV substances (except
Flunitrazepam);

@ 40,000 or morc units of Schedule V substances.

(17) ® Less than 250 G of Marihuana; Level 6

® Less than 50 G of Hashish;

® Less than 5 G of Hashish Oil:

® Less than 250 units of Schedule I or II Depressants:

® Less than 250 units of Schedule 111 substances;

® Less than 4,000 units of Schedule IV substances (except Flunitrazepam):
® Less than 40,000 units of Schedule V substances.

*Notes to Drug Quantity Table:

(A)

B)

Unless otherwise specified, the weight of a controlled substance sct forth in the table refers to the entire
wcight of any mixture or substance containing a dctcetablc amount of the controlled substance. If'a
mixturc or substancc contains more than onc controlled substance, the weight of the entire mixturc or
substance is assigned to the controlled substance that results in the greater offense level.

The terms "PCP (actual)", "Amphetamine (actual)", and "Methamphetamine (actual)" refer to the weight
of the controlled substance, itself, contained in the mixture or substance. For example, a mixture
weighing 10 grams containing PCP at 50% purity contains 5 grams of PCP (actual). In the case ofa
mixture or substance containing PCP, amphetamine, or methamphetamine, use the offense level
determined by the entire weight of the mixture or substance, or the offense level determined by the weight
of the PCP (actual), amphetamine (actual), or methamphetamine (actual), whichever is greater.
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1 gm of 1-Methyl-4-phenyl-4-propionoxypiperidine/MPPP = 700 gm of marihuana

1 gm of 1-(2-Phenylethyl)-4-phenyl-4-acetyloxypiperidine/

PEPAP =
I gm of Alphaprodinc =

1 gm of Fentanyl (N-pheny|-N-[1-(2-phenylethy])-4-

piperidinyl | Propanamide) =

I gm of Hydromorphone/Dihydromorphinone =

I gm of Levorphanol =

1 gm of Meperidine/Pethidine =

1 gm of Methadone =

1 gm of 6-Monoacctylmorphine =
I gm of Morphinc =

1 gm of Oxycodone (actual) =

1 gm of Oxymorphone =

I gm of Racemorphan =

I gm of Codeine =

700 gm of marihuana

100 gm of marihuana

2.5 kg of marihuana
2.5 kg of marihuana
2.5 kg of marihuana
50 gm of marihuana
500 gm of marihuana
1 kg of marihuana

300 gm of marihuana
6700 gm of marihuana
3 kg of marihuana

800 gm of marihuana

80 gm of manhuana

1 gm of Dextropropoxyphenc/Propoxyphenc-Bulk = 50 gm of marihuana
1 gm of Ethylmorphine = 165 gm of marihuana
1 gm of Hydrocodone/Dihydrocodeinone = 300 gm of marihuana
1 gm of Mixed Alkaloids of Opium/Papaveretum = 250 gm of marihuana
I gm of Opium = 50 gm of marihuana
1 gm of Levo-alpha-acetylmethadol (LAAM)= 3 kg of marihuana

*Provided, that the minimum oftense level from the Drug Quantity Table for any of these
controlled substances individually, or in combination with another controlled substance, is level
12.

Cocaine and Other Schedule 1 and 1 Stimulants (and their immediate precursors)*

I gm of Cocainc =

1 gm of N-Ethylamphetamine =
1 gm of Fenethylline =

I gm of Amphctamine =

I gm of Amphetamine (Actual) =

200 gm of marihuana
80 gm of marihuana
40 gm of marihuana
2 kg of marihuana

20 kg of marihuana
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1 gm of Methamphetamine =
1 gm of Methamphetamine (Actual) =

I gm of "Tee" =

2 kg of marihuana
20 kg of marihuana

20 kg of marihuana

I gm of Khat =
1 gm of 4-Methylaminorex ("Euphoria")=
1 gm of Methylphenidate (Ritalin)=

I gm of Phenmetrazine =

.01 gm of marihuana
100 gm of marihuana
100 gm of marihuana

80 gm of marihuana

I gm Phenylaccetone/P,P (when posscssed for the purpose

of manufacturing methamphetamine) =

| gm Phenylacetone/P-P (in any other case) =

416 gm of marihuana

75 gm of marihuana

] £ CocaineBase"Crack™)—
aseCrack™)

1 gm of Aminorex =

1 gm of Methcathinone =

1 gm of N-N-Dimethylamphetamine =

201 e +4

5 st
100 gm of marihuana
380 gm of marihuana

40 gm of marihuana

*Provided, that the minimum offensce level from the Drug Quantity Table for any of these
controlled substances individually, or in combination with another controlled substance, is level
12.

LSD. PCP. and Other Schedule 1 and 11 Hallucinogens (and their immediate precursors)*

1 gm of Bufotenine =

| gm of D-Lyscrgic Acid Dicthvlamide/Lysergide/LSD =

| gm of Dicthyltryptamine/DET =

1 gm of Dimethyltryptamine/DMT =

1 gm of Mescaline =

1 gm of Mushrooms containing Psilocin and/or
Psilocybin (Dry) =

1 gm of Mushrooms containing Psilocin and/or
Psilocybin (Wet) =

1 gm of Pevote (Dry) =

1 gm of Peyote (Wet) =

1 gm of Phencyclidine/PCP =

1 gm of Phencyclidine (actual) /PCP (actual) =

1 gm of Psilocin =

70 gm of marihuana
100 kg of marihuana
80 gm of marihuana
100 gm of marihuana

10 gm of marihuana

1 gm of marihuana

0.1 gm of marihuana
0.5 gm of marihuana
0.05 gm of marihuana
1 kg of marihuana

10 kg of marihuana

500 gm of marihuana
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1 gm of Psilocybin = 500 gm of marihuana
1 gm of Pyrrolidine Analog of Phencyclidine/PHP = 1 kg of marihuana

| gm of Thiophenc Analog of Phenceyelidine/TCP = I kg of marihuana

I gm of 4-Bromo-2,5-Dimcthoxyamphetamine/DOB = 2.5 kg of marihuana
1 gm of 2,5-Dimethoxy-4-methylamphetamine/DOM = 1.67 kg of marihuana
1 gm of 3, 4-Methylenedioxyamphetamine/MDA = 500 gm of marihuana
I gm of 3,4-Mcthylencdioxymethamphetamine/MDMA = 500 gm of marihuana
1 gm of 3,4-Mcthylencdioxy-N-cthylamphctamine/MDEA= 500 gm of marihuana
1 gm of Paramethoxymethamphetamine/PMA = 500 gm of marihuana
1 gm of 1-Piperidinocyclohexanecarbonitrile/PCC = 680 gm of marihuana
I gm of N-cthyl-1-phenyleyclohexylamine (PCE) = 1 kg of marihuana

*Provided, that the minimum offense level from the Drug Quantity Table for any of these
controlled substances individually, or in combination with another controlled substance, is level
12.

Schedule 1 Marihuana

| gm of Marihuana/Cannabis, granulated, powdered, etc. = 1 gm of marihuana

1 gm of Hashish Oil = 50 gm of marihuana
1 gm of Carmabis Resin or Hashish = 5 gm of marihuana

1 gm of Tetrahydrocannabinol, Organic = 167 gm of marihuana
1 gm of Tetrahydrocannabinol, Synthetic = 167 gm of marihuana

Flunitrazcpam **

1 unit of Flunitrazepam = 16 gm of marihuana

**Provided, that the minimum offensc level from the Drug Quantity Table for flunitrazepam
individually, or in combination with any Schedule [ or [ depressants, Schedule 1T substances,
Schedule IV substances. and Schedule V substances is level 8.

Schedule I or 1l Depressants (except gamma-hvdroxvbutyric acid)

I unit of a Schedule Tor IT Depressant
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(except gamma-hydroxybutyric acid) = 1 gm of marihuana

Gamma-hyvdroxvbutvric Acid

1 ml of gamma-hydroxybutyric acid = 8.8 gm of marihuana

Schedule IIT Substances***

I unit of'a Schedulce 111 Substance = 1 gm of marihuana

**% Provided, that the combined equivalent weight of all Schedule IIT substances, Schedule TV
substances (cxcept flunitrazepam), and Schedule V substances shall not excoed 59.99 kilograms
of marihuana.

Schedule IV Substances (exeept flunitrazepam)****

1 unit of a Schedule IV Substance

(except Flunitrazepam)= 0.0625 gm of marihuana

*¥%% Provided, that the combined cquivalent weight of all Schedule IV (cxcept flunitrazepam)

and V substances shall not exceed 4.99 kilograms of marihuana.

Schedule V Substances

1 unit of a Schedule V Substance = 0.00625 gm of marihuana

ok

Provided, that the combined cquivalent weight of Schedule V substances shall not exceed
999 grams of marihuana.

List I Chemicals (rclating to the manufacture of amphetamine or methamphctaming)* * ****
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1 gm of Ephedrine = 10 kg of marihuana
1 gm of Phenylpropanolamine = 10 kg of marihuana
| gm of Pscudocphedrine = 10 kg of marihuana

*¥*#¥%% Provided, that in a case involving ephedrine, pseudoephedrine. or phenylpropanolamine
tablets, use the weight of the ephedrine, pseudoephedrine, or phenylpropanolamine contained in
the tablets, not the weight of the cntirc tablots, in calculating the base offensce level.

1o faeilitate conversions o drug equivaleneies, the following table is provided:

MIEASURIMINT CONVIERSION TABLIY

{oz=2835gm
11b —453.6 gm
11b=04536 kg

1 gat = 3.785 liters
1 gt — 0.946 liters

I gm =1 ml (liquid)
1 liter = 1.000 ml

1 kg — 1.000 gm

1 gm — 1.000 mg

B. IMPACT ANALYSIS

The following analysis presents sentencing impact and prison impact information for the
amendment to USSG §2D1.1 that was promulgated April 27, 2007, The Commission’s impact model
incorporates the changes to the quantity thresholds in the Drug Quantity Table and the restructured Drug
Equivalency Table for cocaine base offenses, and the model assumes no change to the existing statutory
mandatory minimum threshold quantities for cocaine base offenses.

The effect of this amendment is reported in two tables. The first table presents the proportion of
cases affected by the amendment, the current average sentence of all crack cocaine cases, and the
estimated new average sentence. The second table presents the estimated reduction in the number of
federal prison beds based on this change. This analysis applies the Commission’s prison impact model
to the 2006 Fiscal Year datafile.!

! The U.S. Sentencing Commission’s prison impact computer model identifies and re-sentences cases in
Commission datafiles. The model recalculates the relevant guideline range based on the amendment to the Drug
Quantity Tablc and Drug Equivalency Table in USSG §2D 1.1 and compares the recalculated offense lovels to
cxisting offensc levels. The modecl then reassigns any Chapter Three adjustments and outside the range scntenecs
that currently cxist in cach case. Finally, the model “respots™ the new sentence in the new guidcline range to a
location equivalent to the location in the guideline range of the current sentence.

The prison impact model estimates the change to an hypothetical “steady-state” prison population
resulting from changes that affect prison sentence length. The concept of a “steady-state” population envisions a

E-18



324

Tn this estimate, 69.7 percent of crack cocaine offenders are estimated to be affected by the
amendment. Not all cases are affected by this amendment primarily because of one of seven possible
reasons:

1) the drug quantity involved in the offense is sufticiently low that, regardless of the new
quantity threshold at base offense level 12 (the lowest level in the Drug Quantity Table for crack
cocaine cases), the base offense level does not change (0.7 percent of all crack cocaine cases);

2) the drug quantity involved in the offense is sufficiently great at base offense level 38 (the
highest offense level in the Drug Quantity Table) that it continues to exceed the new threshold
for that level (1.5 percent of all crack cocaine cases),

3) the guideline range for the case did not change because the offender’s final offense level
exceeds the maximum of the table (level 43), even with the two-level reduction from the
amendment (0.2 percent of all crack cocaine cases);

4) the defendant received a departure to zero months of imprisonment under the existing
sentencing structure and, therefore, the sentence cannot be reduced further (0.7 percent of all
crack cocaine cases);

5) the two-level reduction in the Drug Quantity Table is offset by the offender no longer being
eligible for the “mitigating role cap” in USSG §2D1.1(a)(3) because the resulting base offense
level will be below the threshold requirements in subsection (a)(3) (1.7 percent of all crack
cocaine cases);

6) the offense involved crack cocaine and another controlled substance or substances and the
reduction in the marijuana equivalency for cocaine base for determining the base offense level in

prison system in homeostasis. That is, the number of new, in-coming inmates is assumed to be equal to the
number of out-going (released) inmates and all beds are assumed to be occupied. In order to isolate the changes
to the system caused by the specific policy under review, a number of factors are artificially held constant in the
modecl. For cxample, arrcst rates, charging practices, conviction rates, other sentencing policics, efc. arc assumed
to remain constant over time.

Assumptions incorporated into the prison impact model include: 1) defendants are re-sentenced to a
position in the estimated new guideline range that is equivalent to the position of the sentence in the original
guideline range; 2) defendants earn the maximum allowable good-time (currently 54 days per year served for
imposcd sentences greater than one year but not life imprisonment); and 3) defendants serve the minimum of A)
the sentence imposed less the maximum allowable good conduct time, or B) their estimated remaining life
expectancy, based upon an actuary table incorporating age, race, and sex.

1f the proposed amendment lengthens sentences, the “steady-state™ prison population increases because
inmate release dates would be later if the new, longer sentence were applied. These delaved release dates would
causc offenders to accumulate in the prison system. Because new inmates arrive at a constant rate, additional
beds are required. If the proposed amendment shortens sentences, the “steady-state”™ prison population decreases
because inmates would be released earlier, and early releases would free up prison beds.
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revised Application Note 10 is not of sufficient magnitude to result in a lower combined base
offense level (11.2 percent of all crack cocaine cases); and

7) the offender’s current guideline range was below the existing statutory mandatory minimum
prior to operation of USSG §5G1.1(b).” and, therefore, lowering the guideline range further will
have no effect (14.0 percent of all crack cocaine cases)A3

The current average sentence of crack cocaine offenders is 121 months. The average sentence
for all crack cocaine offenders is estimated to change to 106 months, a 12.4 percent decrease. The
corresponding estimated changes to the prison population are presented in the accompanying table.
Fewer prison beds are needed because offenders are released sooner than they otherwise would be under
the guideline penalty structure existing prior to the amendment. The reduction in prison beds for crack
cocaine offenders one year after this modification takes effect is 20 beds, after two years, 101 beds, and
soon.

2 USSG §5G1.1(b) (Sentencing on a Single Count of Conviction) provides that “[w]here a statutorily requircd
minimum scntenco is greater than the maximum of the applicable guideline range, the statutorily required
minimum sentence shall be the guideline sentence.”

* An additional 0.3 percent of the cases are counted as not affected because of missing data or logical
inconsistencies within the data that prevented calculating the impact.
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