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RAMIFICATIONS OF AUTO INDUSTRY
BANKRUPTCIES (PART III)

WEDNESDAY, JULY 22, 2009

HoOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COMMERCIAL
AND ADMINISTRATIVE LAW,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 10:14 a.m., in
room 2141, Rayburn House Office Building, the Honorable Steve
Cohen (Chairman of the Subcommittee) presiding.

Present: Representatives Cohen, Conyers, Sherman, Maffei,
Johnson, Scott, Franks, Jordan, Coble, Issa, and King.

Staff Present: (Majority) James Park, Counsel; Adam Russell,
Professional Staff Member; and (Minority) Daniel Flores, Counsel.

Mr. COHEN. This hearing of the Committee on the Judiciary,
Subcommittee on Commercial and Administrative Law, will now
come to order. Without objection, the Chair will be authorized to
declare a recess of the hearing.

I will now recognize myself for a short statement.

We continue our hearings on the ramifications of auto industry
bankruptcies and their effect on dealers and other issues. In my
opening statement yesterday, I raised concerns about the impact of
the Chrysler and General Motors bankruptcies on automobile deal-
ers and tort claimants. We heard responses from Mr. Bloom and
the Administration’s auto task force on these and other issues.
Today, we will have the perspectives of Chrysler and GM as well
as other interested parties.

As was noted yesterday, one issue that has raised bipartisan con-
cerns in Congress is the mass closure of GM and Chrysler dealer-
ships. The car dealers contend that GM and Chrysler selected deal-
erships for termination using an arbitrary selection process. Addi-
tionally, I am concerned about the impact of these closures on mi-
nority dealers—and I may qualify that when I say “minority,” I
don’t necessarily mean women. I am speaking about it from my dis-
trict African Americans, and those statistics may be different and
I appreciate your referencing those; I feel they will suffer in a dis-
proportionate manner.

Yesterday, I briefly spoke about Mr. John Roy, who was the only
African American Chrysler dealer within a 300-mile radius of
Memphis, his dealership being in South Haven. He was a dedicated
and outstanding Chrysler dealer. Chrysler decided to terminate his
franchise. There were business decisions that he had to engage in,
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because of that, that affected his business and terminated it. I am
very interested in what criteria were used to determine which deal-
ers are allowed to remain in business and those which weren’t, par-
ticularly minority dealers.

Another issue that the Subcommittee will explore is whether the
use of section 363 sales in the Chrysler and GM cases threatens
to undermine Chapter 11. The court in both cases approved the
sale of a substantial number of assets by Chrysler and GM to
newly created entities that were to become the “new” Chrysler and
the “new” GM. Notwithstanding the court’s approval of these sales,
some critics have charged this sale constituted an end-run around
the Bankruptcy Code’s plan confirmation process and may have
constituted improper sub-rosa reorganization plans. I hope that our
witnesses can, and I am sure they will, shed some light on these
issues and the use of this particular procedure.

I thank our witnesses for appearing today and for adding to our
understanding of the implications of these historic bankruptcy
cases which has affected business and culture in America in a
great way.

I now recognize my colleague, Mr. Franks, the distinguished
Ranking Member of the Subcommittee, for his opening remarks.

Mr. FRANKS. Thank you Mr. Chairman. Good morning to you.

And good morning to you folks. Due to the kind of—the nature
of the hearing this morning, I hope you will grant me diplomatic
meunity. I appreciate all of you for just having the courage to be

ere.

Mr. Chairman, many decades ago in a much younger country
some remarkable things took place. The founding of General Mo-
tors and its repeated resurrection from hard times through the
spirit of private American enterprise was one of them. It produced
an industrial giant the likes of which the world had never seen.
Walter P. Chrysler’s salvation of the first Willys-Overland Com-
pany from bankruptcy, then the Maxwell-Chalmers Company,
which he turned into Chrysler Corporation, was another. Walter P.
Chrysler took companies from the ash heap and then he made
Chrysler strong enough to take a sustained break from production
and built the Sherman tank and the B-29 bomber engines that
powered us to victory in World War II.

In America today, remarkable inspiring things still take place,
but sadly, they are not taking place through the auto task force or
the bankruptcies of General Motors and Chrysler. In the Chrysler
bankruptcy, a once-proud company confronting a deadly credit
crunch and falling sales, came to Washington for handouts and a
few months’ time. And I understand that. But it got a handout and
a few months’ time only. But in those few months, Chrysler shifted
from being a privately owned company to being owned by the
UAW, the U.S. Government, the Canadian Government and an
Italian auto maker.

General Motors, confronting the same credit crunch and the
same falling sales, came to Washington and got even more money
and more time, but sure enough it became a company owned al-
most entirely by the UAW and the U.S. Government; and in the
blink of an eye, American icons were turned into American trage-
dies. And I have got to ask the question, Why? Because their man-



3

agement, unlike their companies’ founders, didn’t rely on private
enterprise and the time-tested American remedy for corporate fail-
ure, that being bankruptcy and reorganization. I know it is always
easy to say that from outside the perspective, but I believe that the
axiom holds true.

And because the Obama administration, the auto task force, saw
a chance to take the limited bridge loans and the precious few
months the Bush administration had granted to companies had ex-
tended them, they chose to turn those things into tools that to sub-
ject into penchant for political patronage—its radical climate and
energy agenda and its broad plans to inject government deeper
than we have ever seen into the bloodstream of the American econ-
omy.

I had many questions yesterday for the man responsible for this
at the auto task force, that being Ron Bloom. And, of course, I have
questions for GM and Chrysler today and they are simple, and I
hope and believe that they will be answered truthfully.

But what political pressures for instance did the Obama adminis-
tration and the auto task force bring to bear upon General Motors
and Chrysler? What forced General Motors and Chrysler to sell
crown jewels of iconic American industry to the UAW and to the
U.S. Government, Canada and an Italian auto maker? What caused
GM and Chrysler to shred absolutely the rights of their secured
bondholders, that being the retired firemen, teachers, policemen,
and nurses who helped GM and Chrysler survive, unfortunately,
until the companies and the auto task force buried them alive?

What caused General Motors and Chrysler to sign up to an inex-
orable death march under UAW ownership, and this being the
same UAW whose wage demands and work rules plunged them
down the path of bankruptcy in the first place?

What caused GM and Chrysler to obliterate the thousands of
loyal dealer franchises that sold their products for decades? If these
dealerships were so ineffective, if they were so incapable, why not
just let them die a natural death? If they were not profitable, they
would have gone the way of the dinosaur by themselves.

The loyal dealers they shed like so much confetti that no one can
explain, based on criteria that no one can identify—other than, of
course, perhaps some of the bloggers and investigators who seem
to have concurred that it was dealers who contributed to Repub-
licans?who were shed and dealers who gave to Democrats who were
saved?

Why did GM and Chrysler leave behind their storied pasts and
shrink into the minions and pawns of the Obama administration’s
climate change program, energy program, union patronage and So-
cialist dreams?

And finally, for anyone who loves America and American busi-
ness, I ask, why did General Motors’ and Chrysler’s management
not simply follow the examples of their forebearers and prevent
this from happening the way that they did? William Durant built
General Motors from—again, beginning in a bankruptcy, Buick’s
bankruptcy, which he turned into a triumph of private enterprise.

Walter P. Chrysler left GM chafing under Durant’s leadership,
rescued Willys-Overland from bankruptcy and then rescued the
Maxwell-Chalmers Company and turned it into Chrysler. With
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Chrysler, he took on Ford and General Motors and turned the De-
troit Big Two into the Detroit Big Three.

Why did General Motors and Chrysler management not accept
accountability, assume responsibility and prepare for bankruptcy
when it was obviously coming in 20087 This is not a new conclusion
on my part; some of us believed at the time that the bailout was
beinghvoted on that the bankruptcy should have been the first ap-
proach.

If they had, they could have gone through bankruptcy as private
companies seeking private solutions. They have could have found
those solutions and emerged again, in my opinion, as private com-
panies. America would have been the stronger, not the weaker, and
taxpayers would have saved money they may now never see again.

I know that we will ask many questions today and we will hear
the best answers people can give us, but I do mourn for the spirit
that once animated these great companies and pray for the country
and for the future of American free enterprise.

And with that, Mr. Chairman, I yield back.

Mr. CoHEN. I thank the gentleman for his statement.

Before I recognize Mr. Conyers, the distinguished Member of the
Subcommittee and the Chairman of the full Committee, Mr.
Franks referenced the Big Two in Detroit at one time. Well, we
have the “big two” here, and the other of the “big two” is Rep-
resentative Kilpatrick, and we want to welcome her to the Sub-
committee for her attendance and appreciate her interest in this
issue.

Now I recognize the senior member of the “big two,” the Chair-
man of the Committee, Mr. Conyers.

Mr. CoNYERS. Thank you very much, Chairman Cohen.

This is the second part of this hearing. And I always dare hope
that we come out of the hearing with knowing a little bit more and
feeling a little bit more congenial than the first day. But my hopes
are dashed again. My dear friend, the Ranking Member, insists
on—I don’t know what the collective bargaining movement ever did
to him or his friends, but this is a vital part of our system and
after all President Gettelfinger has suffered from very disturbed
members of his union by all the concessions that he has given up,
he is now informed that he and his crew are running two auto-
mobile companies. And, goodness, I just want to say in his defense
that that is not exactly the case.

The auto bailout activity was created under the Bush adminis-
tration, and you were against that. Okay—well then, I guess I
should just get used to it.

But the whole idea is that this wasn’t our idea. We didn’t ask
the two largest automobile companies of the three to come to us
and that we wanted to give them money. They are the ones that
came and asked for help. And we have collectively agreed to do it.
The current President has agreed to do it.

And the mention of Walter P. Chrysler, my father came from
Monroe, Georgia, to Detroit and the first job he got was working
for the Chrysler Corporation on East Jefferson in Detroit. I worked
there summer during law school, and the whole idea—he had met
Chrysler; I never met him. But we know a lot about the automobile
industry in our family. My brother is the senior minority auto deal-
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er in the United States, past president of the National Association
of Minority Auto Dealers.

And, Mr. Chairman, here is what we are up against: We are try-
ing to save a noble and important industry. But what we are also
trying to do is to create as much cushion as we can as we have to
do all this downsizing.

Plant after plant is being closed in Michigan and Ohio. To my
dislike, there is plenty of outsourcing going on at the same time.
The people whose plants are closed, they not only lose their job,
they lose their health care. They lose their pensions. And fre-
quently they end up on the foreclosure list as Detroit and Wayne
County forecloses on an average of 147 homes every day.

So what I think that this Committee is charged with, what I
think Carolyn Cheeks Kilpatrick’s concern that brings her over to
this hearing room is that we are trying to ease what we all know
we have to do. To me, the suppliers are probably in a little bit bet-
ter shape because I think their parts, the demand for their work
is going to continue on. But the dealers, how can we modify the
pain that they are going to have to sustain?

We are not saying we can’t close any dealerships. We are just
talking about perhaps a nonlegislative way to reduce this. That is
what brings us here today and I hope that in that spirit we can
work our way through these considerations.

Mr. CoHEN. I thank the gentleman for his statement.

Is there any other Member that would like to make a statement?

The gentleman from North Carolina, Mr. Coble.

Mr. COBLE. Mr. Chairman, I appreciate that, and I won’t use my
5 minutes. It is good to have our witnesses with us today.

Mr. Chairman, I indicated yesterday, in communities if you are
going to categorize groups between thugs and heroes and leaders,
there are certain groups that would automatically fall in the thug
category. On the hero and leader side, with rare exceptions, the
local automobile dealer, they are the heroes and leaders in their re-
spective communities. They are the ones who support Little League
baseball, Boy Scouts, Girl Scouts efforts. They are the first ones of-
tentimes to be at the head of the line in supporting causes of char-
ity and to extend a hand to the impoverished. And now, unfortu-
nately, many of these dealers and their employees may end up in
the impoverished category. I hope not.

I believe, Mr. Chairman, we are going to overcome, we are going
to prevail finally. But we won’t prevail today or tomorrow, Mr.
Chairman, probably not this year; and that assurance that we will
prevail may not be too comforting to the dealer who may have lost
his dealership and even to the management of GM and Chrysler
with us today. It is just not a good time for any of us. But I do
believe that ultimately we will come out of it on top.

I look forward to the hearing today, Mr. Chairman, and I appre-
ciate your calling it.

And with that, I yield back my time.

Mr. CoHEN. Mr. Coble, I appreciate your statement.

The other Members’ opening statements will be included in the
record, without objection.

[The prepared statement of Mr. Maffei follows:]
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PREPARED STATEMENT OF THE HONORABLE DANIEL MAFFEI, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF NEW YORK, AND MEMBER, SUBCOMMITTEE ON COM-
MERCIAL AND ADMINISTRATIVE LAW

Thank you, Mr. Chairman for holding continued hearings on the ramifications of
the auto industry bankruptcies. Automobile dealers are one of the largest private
sector employers in the United States, providing tens of thousands of local jobs and
contributing millions of dollars in tax revenues to states. They are anchors in com-
munities throughout the country and many times ownership is passed down from
generation to generation. In addition, many auto dealerships are minority owned
and have traditionally provided strong local community support.

As T pointed out in yesterday’s hearing, there has been a lack of transparency in
the means by which Chrysler and GM have chosen to reject dealers’ franchise agree-
ments, and I still believe there is a lot of confusion out there as to how the closing
of hundreds of dealerships will be financially beneficial to these two auto companies.
Over time, automakers created the franchise dealer network specifically to lower
their costs, as they outsource virtually all costs associated with selling and servicing
cars.

There are some arguments that in the long run you need to have a smaller dealer
network to help make sure the prices are stabilized and there are some expenses
that auto companies have to service these dealerships but, in the short run, we can’t
find anything. In my district, we have already lost 11 dealers in the last couple of
years because of market forces, so it seems like the market is working in some
cases.

This is precisely what led me, along with my good friend from Maryland Frank
Kratovil, to introduce H.R. 2743, the “Automobile Dealer Economic Rights Restora-
tion Act of 2009,” which would require Chrysler and GM to continue to honor their
commitments to auto dealers. Specifically, the legislation requires that auto manu-
facturers in which the Federal Government has an ownership interest continue to
honor their commitment and not deprive economic rights to the dealers, essentially
protecting small business owners, workers, communities, and jobs.

This bill has widespread bipartisan support, as there are currently over 250
House cosponsors. We have Members signing on who are on the left of the left, the
right of the right, and everything in between. From all over the country from rural
areas to urban areas, this affects all local communities. These are family businesses
that are really part of the fabric of our communities. I look forward to the testimony
of our witnesses.

Mr. CoHEN. I would like to thank all our witnesses for their will-
ingness to participate in today’s hearing. Without objection, your
written statements will be placed into the record, and we ask that
you limit your oral remarks to 5 minutes. There is a pictured color
system that shows you 5 minutes, 4 minutes, 1 minute. If you have
green, you are in the 5-to-1-minute territory; yellow, you are in
your last minute; and red, you are beyond your time. And there you

go.

Ms. Van Der Wiele and Mr. Orr will split the time between the
two of you, as I understand it, and you will note the lighting sys-
tem. After each witness has presented his or her testimony, Sub-
committee Members will be permitted to ask questions subject to
the 5-minute limit.

To my understanding Mr. Miller will not have oral remarks, but
will be available for questioning on behalf of General Motors Cor-
poration.

Mr. CoHEN. I am pleased to introduce the witnesses on our first
panel for today’s hearing.

Our first witness is Ms. Louann Van Der Wiele. Ms. Van Der
Wiele is Vice President and Associate General Counsel in the Office
of General Counsel of Chrysler Group in Auburn Hills, Michigan.
Her responsibilities include overseeing employment litigation, envi-
ronmental litigation, and defense of product liability, class action,
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and warranty litigation involving Chrysler, Dodge, and Jeep. She
also advises the company on other vehicle-related consumer protec-
tion matters, regulatory affairs, and risk management issues. Ms.
Van Der Wiele joined Chrysler in 1986.

Thank you, Ms. Van Der Wiele, and I would like to ask you to
proceed with your testimony.

JOINT TESTIMONY OF LOUANN VAN DER WIELE, VICE PRESI-
DENT AND ASSOCIATE GENERAL COUNSEL, CHRYSLER
GROUP LLC; AND KEVYN D. ORR, PARTNER, JONES DAY

Ms. VAN DER WIELE. Thank you, Mr. Chairman.

Chairman Cohen, Ranking Member Franks, and Members of the
Subcommittee, thank you for providing this opportunity to discuss
the ramifications of the former Chrysler LLC’s bankruptcy.

I sit here today representing the new Chrysler Group LLC as
Vice President and Associate General Counsel. With me is Kevyn
Orr, representing our outside legal counsel. Kevin will outline the
bankruptcy process, and then I will discuss the ramifications of the
bankruptcy. Throughout my testimony I will refer to the former
Chrysler as Old Carco, which is a term the bankruptcy court uses,
and I will refer to the new company as Chrysler Group.

Mr. ORR. Good morning, Mr. Chairman, Mr. Ranking Member,
and Members of the Committee.

Mr. COHEN. Mr. Orr, this is kind of unique for me to split the
testimony, but I want to recognize Kevyn Orr and introduce you as
a partner in the Jones Day firm.

Prior to that he was with the Department of Justice. In June,
1995, he was Deputy Director of the Executive Office for the
United States Trustees; in February of 2000, he became director of
that program. He joined the litigation department of FDIC in 1991
and transferred to the Resolution Trust Corporation. By 1994, Mr.
Orr rose to the position of Assistant General Counsel for Complex
Litigation of Bankruptcy at the RTC.

We appreciate your testimony and you may proceed.

Mr. ORR. Thank you for the recognition, Mr. Chairman.

Mr. COHEN. You are welcome, Mr. Orr.

Mr. ORR. As Louann stated, my name is Kevyn Orr, and I am
a Partner at the law firm of Jones Day. I and my partners have
provided Old Carco with restructuring advice and, eventually, its
bankruptcy planning since last fall.

The circumstances that resulted in the bankruptcy have been
well chronicled. Last fall, Old Carco sought Federal assistance to
continue its ongoing restructuring. Old Carco received interim
funding in January and in February submitted a viability plan to
the U.S. Treasury.

On March 30, the Automotive Task Force informed Old Carco
that although it could not survive as a stand-alone entity, the com-
pany could become viable with an appropriate strategic partner,
such as Fiat, if it obtained additional concessions from key stake-
holders.

When certain creditors would not agree to the necessary conces-
sions, Old Carco filed for bankruptcy. In connection with this filing,
Old Carco, Fiat, and Chrysler Group entered into an arms-length
purchase agreement under which Old Carco would transfer the ma-
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jority of its operating assets to the new Chrysler Group in ex-
change for cash and Chrysler Group’s assumption of certain liabil-
ities. The Bankruptcy Court approved the Fiat transaction, and
after several court challenges were resolved, the transaction was
consummated on June 10, 2009.

As part of the process of putting together this package, Old Carco
decided to reject 25 percent of its dealers. Old Carco selected deal-
ers for rejection using a thoughtful, rigorous and objective process.
The Bankruptcy Court approved the dealership rejections as a
sound exercise of business judgment.

Chrysler Group has worked hard to assure a soft landing for Old
Carco dealers whose contracts have not been assumed by arranging
for the redistribution of 100 percent of inventory, parts, and special
tools. Chrysler Group has helped 436 displaced dealership workers
find jobs at 239 dealers.

Similarly, the new company did not assume product liability
claims out of the sale of vehicles before bankruptcy. However,
Chrysler Group has agreed to indemnify its dealers against product
liability lawsuits. As a result, in the vast majority of product liabil-
ity cases involving Old Carco vehicles sold before the bankruptcy,
Chrysler Group will defend its dealers pursuant to its dealership
agreements.

Louann.

Ms. VAN DER WIELE. While difficult and painful, the bankruptcy
and subsequent sale of assets to Chrysler Group were vastly pref-
erable to the only other alternative, the complete liquidation of Old
Carco.

Customers benefit because Chrysler Group is now able to provide
them with a quality sales and service experience. Employees ben-
efit because Chrysler Group will continue to employ more than
30,000 people in the United States and, to a large extent, maintain
retiree benefits.

Suppliers benefit because Chrysler Group intends to move for-
ward with approximately 1,100 production suppliers that employ
thousands of people throughout the country. Dealers benefit be-
cause 75 percent have become Chrysler Group dealers and the re-
mainder have the benefit of the soft landing that Chrysler Group
has agreed to provide. Taxpayers benefit because Chrysler Group
is well positioned to become a viable company that will fully repay
its debt to the taxpayers.

None of these benefits would have accrued if Old Carco had lig-
uidated. Customers would have lost access to warranty coverage,
service, and parts. Tens of thousands of employees would have lost
their jobs and retirees, their benefits. Almost 3,200 dealerships
would have closed. Taxpayers would have had to pick up significant
costs for unemployment support, health care, and pensions that
would default to the Pension Benefit Guaranty Corporation.

We appreciate the opportunity to testify before the Subcommittee
today and look forward to answering your questions.

Mr. CoHEN. Thank each of you for your testimony.

[The joint statement of Ms. Van Der Wiele and Mr. Orr follows:]
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Introduction - Louann Van Der Wiele

Chairman Cohen, Ranking Member Franks and Members of the Subcommittee, thank you for
providing this opportunily to discuss the ramifications of Chrysler LLC’s (“Old Carco™)
bankruptcy. [ sit here today representing the new Chrysler Group LLC (“Chrysler Group™) as
Vice President and Associate General Counsel. With me is Kevyn Or, representing our outside
legal counsel. Together we will provide you with a thorough accounting of the legal
ramifications of Old Carco’s bankruplcy.

I also sit here today as a 20-year employee of Chrysler Corporation, DaimlerChrysler
Corporation, Chrysler LLC and Chrysler Group. While there is much about bankruptcy that is
dry, legal, and technical, I have first-hand knowledge of the real human impact of a bankruptcy.
In the end, the best thing that can be said in favor of the bankruptey process Old Carco is
undergoing is that, as difficult and painful as it has been, it is vastly preterable to the only
alternative — the complete liquidation of Old Carco. 1 hope that the experiences we have gone
through will provide useful insights to you about this important process entrusted to your
Jurisdiction.

Kevyn Orr will provide for you an outline of the bankruptey process and the transaction that
resulted in an entirely new company, Chrysler Group. I will follow with an outline of how the
sale of Old Carco’s assets to Chrysler Group will benefit the stakeholders in Old Carco,
including the taxpayers.

Chrysler’s Bankruptcy Process — Kevyn Orr

As Louann stated, my name is Kevyn Orr and I am here today as outside counscl. 1 am a partner
at the law firm of Jones Day. I have provided Old Carco with restructuring advice and
eventually its bankruptcy planning since last fall.

Old Carco’s efforts to avoid bankruptcy began in early 2007, when the company initiated an
opcrational restructuring cffort that met targets through the first half of 2008. Part of that
restructuring effort included a search for potential partners and strategic alliances that would
produce operational synergies and allow expansion into new products, market segments, and
geographic locations. Specifically, Old Carco sought a strategic partner with expertise in
smaller, more {uel-eflicient vehicles that would also enhance its global presence. To that end, in
2007 and 2008, Old Carco discussed potential alliances with GM and with Fiat.

In the fall of 2008, the global credit crisis affected the liquidity markets and severely restricted
the availability of loans to both dealers and consumers. This resulted in an erosion of consumer
confidence and a sharp drop in retail vehicle sales. Old Carco was forced to use cash reserves to
compensate for the resulting losses and reduced cash flow.

As aresult, in late 2008 Old Carco and other domcstic entities sought financing from the
government to fund their operations during the credit crisis and the economic downturn. At the
same time, Old Carco continued to pursue an alliance with Fiat because it viewed Fiat’s products
and distribution network as complementary and capable of strengthening Old Carco for the long-
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term, thereby maximizing the value of its enterprise for the benefit of all constituents, including
U.S. taxpayers, cmployees, creditors, dealers, and suppliers.

The Fiat Alliance was conditioned on Old Carco meeting other parts of a viability plan required
by the federal government, including concessions from various stakeholders such as the
International Union, United Automobile Acrospace and Agricultural Implement Workers of
America (the “UAW?”), secured lenders, dealers, and suppliers.

On February 17, 2009, Old Carco submitted a viability plan to the U.S. Treasury that included
three potential scenarios: (1) a stand-alone restructuring of Old Carco (the “Stand-Alone
Viability Plan™) with concessions from all key constituents, some of which had already been
agreed upon and others of which remained subject to ongoing negotiations; (2) a seenario
showing the positive synergies from the Fiat Alliance (the “Alliance Viability Plan™), and (3) an
orderly wind-down or liquidation plan for all of Old Carco’s operations if neither the Stand-
Alone Viability Plan nor the Alliance Viability Plan could be achieved. The February 2009
submission included the proposed concessions from all key stakeholder groups, including equity
holders, union and non-union employees and retirces, first and second pre-petition lien holders,
suppliers, and dealers.

On February 20, 2009, the President’s Auto Task Force (the “Task Force™) was established to
cvaluate Old Carco’s Viability Plan. The Task Force initiated discussions with Old Carco and its
advisors and other key stakeholders to negotiate with all parties to obtain concessions and
agreements consistent with Old Carco’s Viability Plan submission.

On March 30, 2009, the Task Force informed Old Carco that although Old Carco could not
survive as a stand-alone cntity, the company could become a viable entity with an appropriate
strategic partner, such as Fiat, it Old Carco moditied certain othcr aspects of the Alliance
Viability Plan and obtained additional concessions from key stakcholders. The U.S. Treasury
gave Old Carco an additional 30 days to micet these conditions. Consistent with these goals, a
revised term sheet for a Fiat Alliance was signed and the U.S. government agreed to fund Old
Carco’s working capital needs through April 30, 2009.

Old Carco, Fiat, and Chrysler Group tentatively entercd into a Master Transaction Agreement
dated as of April 30, 2009 (the “MTA"), pursuant to which Old Carco agreed to transfer
substantially all of its operating assets to Chrysler Group. In exchange for those assets, Chrysler
Group agreed to assume certain liabilities of Old Carco and pay Old Carco $2 billion in cash. In
consideration for this transaction, Fiat agreed to contribute to Chrysler Group access to
competitive fuel-elficient vehicle platforms, certain technology, distribution capabilities in key
growth markets and substantial cost saving opportunities, and Chrysler Group agreed to issue
Membership Interests in Chrysler Group, with 55% going to an employee health care trust fund,
8% to the U.S. Treasury and 2% to Export Development Canada. The Fiat transaction
contemplated that a subsidiary of Fiat would own 20% of the equity of Chrysler Group, with the
right to acquire up to an additional 31% of Chrysler Group’s Membership interest under certain
circumstances, including: 5 pereent for bringing a 40 mpg vehicle platform to Chrysler to be
produced in the U.S.; 5 percent for providing a fucl-ctficient engine family to be produced in the
U.S. for use in Chrysler vehicles; and 5 percent for providing Chrysler access to its global
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distribution network to facilitate the export of Chrysler vehicles. Fiat’s ownership share could
not exceed 49% until after all U.S. government loans have been completely repaid.

The U.S. Treasury and Export Development of Canada also agreed to provide debtor-in-
possession financing for 60 days and additional toans to support Chryster Group’s operations
after the salc.

Despite entering into these transaclions and agreements, Old Carco still hoped Lo avoid a
bankruptcy filing and actively engaged in negotiations with its major stakeholders. However, it
became apparent that certain creditors would not agree to the concessions necessary to avoid a
bankruptey filing. Thus, on April 30, 2009 (the "Petition Date™), Old Carco and 24 of its
affiliated debtors and debtors in possession commenced their reorganization cascs by filing
voluntary petitions for relicf under Chapter 11 of Title 11 of the United States Code

(the “Bankruptcy Code™).

In order to preserve the value of Old Carco’s assets, the Bankruptey Court approved an order on
May 1, 2009, allowing Old Carco to continue warranty, incentive, and extended service program
payments. This critical order allowed the Debtors to preserve the value of Old Carco’s assets
and continuc to operate their businesses and manage their propertics as debtors in possession
pursuant to the Bankruptey Code.

On May 3, 2009, the Office of the United States Trustee {or the Southern District of New York
(the “U.S. Trustee”) appointed an official committee of unsecured creditors, pursuant to the
Bankruptey Code (the “Creditors' Committee™). The Committee, charged with protecting the
interest of Old Carco’s creditors in the bankruptey process, was composed of representatives
from the various creditor groups including dealers, supplicrs, tort claimants, and other unsecured
creditor representatives. The Committee actively participated in the sale process and remains
active to this date.

fn connection with the commencement of the bankruptcies, Old Carco and its Debtor
subsidiarics, Fiat S.p.A. (“Fiat”) and Chrysler Group entered into a MTA dated as of April 30,
2009. The Purchase Agreement provided, among other things, that: (a) Chrysler would transfer
the majority of its operating asscts to New Carco Acquisition LLC now known as Chrysler
Group LLC (“Chrysler Group™), a newly established Delaware limited liability company formed
by Fiat; and (b) in exchange for those assets, Chrysler Group would assume certain liabilities of
Old Carco and pay to Old Carco $2 billion in cash (collectively with the other transactions
contemplated by the Purchase Agreement, the “Fiat Transaction™). On May 3, 2009, the Debtors
filed a motion to approve the Fiat Transaction or a similar transaction with a competing bidder
and supplemented this motion on May 22, 2009.

It is important to remember that this was an arms-length transaction with a third-party purchaser.
01d Carco had to present an attractive package of assets and liabilities to Fiat in order to avoid
liquidation; had Old Carco included additional liabilities that Fiat did not believe it was in the
new company’s interest to assume, no deal would have been consummated.

Among the liabilities that the new company specifically did not assume were product liability
claims arising out of the sale of vehicles before bankruptey as part of the Sale Transaction.
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Assuming future claims on products sold before the bankruptcy was not a feasible option for
Chrysler Group because of resource constraints; obviously, Chrysler Group would have necded
additional resources if it had agreed to cover these claims. However, Chrysler Group has agreed
to indemnity its dealers against product liability lawsuits. These dealers sold approximately 85%
of the vehicles sold by Old Carco. As a result, in the vast majority of product liability cases
involving Old Carco vehicles sold before the bankruptcy, Chrysler Group will defend its dealers
pursuant to its dealership agreements.

Similarly, the Fiat Transaction contemplated that Chrysler Group would assume the dealership
agreements of 75% of Old Carco’s dealers, representing §6% of the volume of that company’s
sales. Chrysler Group has estimated that bringing forward 100% of Old Carco’s dealers would
increase its costs and decrease its revenues by an average of $2.1 billion annually over the next
four years. Obviously, the Fiat Transaction would have been quite different it Chrysler Group
had contemplated that it would be forced to assume dealership agreements with 100% of Old
Carco’s dealers.

O1d Carco selected dealers for rejection using a thoughtful, rigorous and objective process
designed to have the least negative impact while still creating a new dealer [ootprint scaled to be
viable and profitable for the long lerm. The methodology was consistently applied to every
dealer in the company’s U.S. operations, and reviewed many factors that are unique for each
market and dealer.

These factors included:

* Total sales potential for cach individual market

e Each dealer’s record of meeting minimum sales responsibility

e Ascorecard that each dealer receives monthly, and includes metrics for sales, market
share, new vehicle shipments, sales satisfaction index, service satisfaction index,
warranty repair expense, and other comparative measures

e Facility that meets corporate standards

e Location in regard to oplimum retail growth area

e Exclusive representation within larger markets

Atcam of people within Old Carco’s local business centers around the country, as well as
headquarter’s staft reviewed cvery market and dealer situation as a group many times. From this
analysis, the 2,392 dealers who would best carry the new company forward were identified.

Although Old Carco submitted a plan to reduce total dealer count by 25 percent, those dealers
represent only 14 percent of the company’s sales volume. Half of these dealerships sell fewer
than 100 vchicles a year, or less than nine vehicles per month on average (that compares with
125 vehicles sold per month on average at Toyota dealerships). About 44 percent of the
discontinued dealers who reported revenues were profitable, earning $84 million last year, while
the remaining 56 percent were unprofitable, losing a total of $136 million.

The bankruptcy court held a hearing to consider approving the Fiat Transaction on May 27, 2009
through May 29, 2009 (the “Sale Hearing™). All intercsted partics were given the opportunity to
appear at the Sale Hearing. During this hearing, numerous parties examined multiple witnesses
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and also were permitted to make oral argument in support of and against the proposed Fiat
Transaction.

The unrebutted testimony of Old Carco’s financial advisor showed that the $2.0 billion that
Chrysler Group agreed to pay for Old Carco’s assets exceeded the value that the lien holders
could have rccovered in an immediate liquidation. The liquidation analysis was confirmed and
reinforced when no legitimate bidders aside from Fiat came forward with an offer to purchase
Old Carco’s assets.

The Sale Hearing comprised three full days during which more than ten Old Carco wilnesses
appeared, more than four dealer witnesses were presented and CEO Bob Nardelli was cross-
cxamined for more than seven hours. On May 31, 2009, the Bankruptey Court issued: (a) an
Opinion Granting the Debtors' Motion Seeking Authority to Scll, Pursuant to § 363,
Substantially All of the Debtors' Assets (the “Sale Opinion™); and (b) an Opinion and Order
Regarding Emergency Economic Stabilization Act of 2008 and Troubled Asset Relief Program
(together with the Sale Opinion, the “Opinions™). On June 1, 2009 and consistent with the Sale
Opinion, the Bankruptcy Court entered an Order authorizing the Fiat Transaction (the “Sale
Order”). In the Opinions and the Sale Order the Bankruptcy Court specifically found that: Old
Carco had exercised sound business judgment in entering into the Fiat Transaction; that the deal
was negotiated at arms’ length with a third-party purchaser and in good faith for a proper
purpose; that the value realized via the Fiat Transaction was greater than the value that would be
realized via a liquidation; and that Old Carco had presented an adequate factual basis Lo support
the sale under applicable law. On June 5, 2009, the United States Court of Appeals for the
Second Circuit affirmed the Opinions and the Sale Order. Several of the objectors then sought a
stay of the Second Circuit’s opinion. After a brief consideration of the objectors’ request, the
Supreme Court declined to grant a stay of that opinion on June 9, 2009, and, consistent with the
Sale Order, the Fiat Transaction was consummated on June 10, 2009.

After the Sale process was complete, the Bankruptey Court dealt with the assumption of certain
dealership franchise agreenients. The Bankruptey Court heard two days of testimony and oral
arguments regarding Old Carco’s business decision to reject certain franchise agreements and
pass on other franchisc agreements to Chrysler Group. At an evidentiary hearing held on June 4,
2009, 15 witnesses testified and approximately 66 witnesses presented testimony by declaration.

For Old Carco, cxcess decalcrships were burdensome in several ways. First, many dealerships did
not sell all three Old Carco brands, so Old Carco had to provide similar products in each of the
three different brands so all dealers would have access to as broad a market as possible. This
was inefficient and expensive. For example, Old Carco supplicd dealers with two similar
minivans, Chrysler Town & Country and Dodge Grand Caravan; two similar full-size sport-
utilities, Chrysler Aspen and Dodge Durango; two similar mid-size SUVs, Dodge Nitro and
Jeep® Liberty; and two similar sedans, the Chrysler Sebring and Dodge Avenger. Based on six
major vehicle launches between 2005 and 2008, Old Carco incurred approximately $1.4 billion
in incremental costs to develop these multiple pairs of “sister vehicles.”
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Second, as a result of overdealering, the marketing and advertising messages were split between
multiple products, diminishing the reach and frequency of each campaign. For example, in 2008
Old Carco spent about $100 million on cach of two marketing and advertising campaigns to
launch two redesigned minivans, instead of spending half as much to support a single launch to
attain virtually the same sales volume.

Finally, poor performing dealers cost Old Carco customers and lost revenue. Poor performing
dealerships cannot aftord to keep facilities up-to-date or hire and train the best people, resulting
mn poor customer experience and lower sales. In fact, in 2008, the 789 discontinued dealers
achieved sales of only 73 percent of the minimum sales responsibility, representing 55,000 lost
unit sales and $1.5 billion in lost revenue in 2008.

On June 9, 2009, the Bankruptey Court heard oral arguments on the legal issues related to the
rejection of certain franchise agreements. After arguments concluded, the Court issued an Order
Pursuant to Sections 105 and 365 of the Bankruptcy Code and Bankruptcy Rule 6006, (A)
Authorizing the Rejection of Executory Contracts and Unexpired Leases with Certain Domestic
Dealers and (B) Granting Certain Related Relief (the “Rejection Order”) and issued its Opinion
Regarding Authorization of Rejection of All Executory Contracts and Unexpired Leases with
Certain Domestic Dealers and Granting Certain Related Relief (the “Rejection Opinion™) on June
19,2009. Again, in examining the company’s decision to reject 789 dealership agreements, the
Bankruptcy Court found that “[t}he decision-making process used by [Old Carco] was rational
and an excrcise of sound business judgment,” and amply supported by both the factual record
and prevailing case law. The court also found:

The Debtors identified numerous advantages of having a smaller dealership network,
including better and more sustainable sales and profitability for cach dealer, which in turn
would provide greater resources for marketing, reinvesting in the business, improving
facilities, enhancing the customer experience and customer service, and keeping and
attracting more experienced and highly qualified personnel to work at the dealerships. . .
. A smaller dealership network is expected 1o concentrate profits such that more capital
improvements will be made to a dealership facility, thereby attracting more customers
and providing customers with a better experience. A smaller dealership network would
also enable the Debtors to reduce expenses and inefficiencies in the distribution system,
including reducing costs spent on training, new vehicle allocation personnel, processes,
and procedures, dealership network oversight, auditing, and monitoring, and additional
operational support functions. Consolidation of “partial line” dealerships would
climinate redundancies and inefficiencies in the dealership network. In re Chrysler LLC
et al., No. 09-50002, slip op. at 9 (S.D.N.Y June 9, 2009).

Only one dealer has chosen to appeal this ruling. This appeal is currently pending before the
Second Circuit Court of Appeals.

Bankruptey is not an easy or pleasant process. All bankruplcies are not alike, and in Old Carco’s
bankruptcy the ability to scll substantially all its assets to a third party purchaser to form a new
company with a stronger balance sheet, more competitive labor agreements, and a right-sized
dealer network was essential to the new company's survival in the short term and its ability to
remain viable in the future. Legislation that would reverse some of the difficult but necessary
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actions taken during Old Carco’s bankruptcy will endanger the new company’s viability efforts
and the investment of U.S. taxpayers.

Ramifications of Chrysler’s Bankruptcy — Louann Van Der Wiele

While the Treasury-supported bankruptcy adversely impacted all of Old Carco’s stakeholders,
the alternative — Hquidation — would have been far worse. Let me give you a brief update on the
benefits that this bankruptcy has provided — especially when compared Lo the complete
liquidation of Old Carco:

Customers: Treasury provided product warranty guarantees during the bankruptcy to ease
potential customer concerns. Had Old Carco been completely liquidated, Old Carco’s existing
customers would have effectively lost their warranty coverage, and servicing and parts
production would have been inadequate to meet their needs. Chrysler Group is now able to
provide Old Carco’s customers with a quality sales and service experience.

Dealers: The new Chrysler Group formed as a result of the bankruptey was able to assume 2,392
dealers -- approximately 75% of the existing dealership network, responsible for approximately
86% of Old Carco’s sales. Chrysler Group determined that a reduced number of dealers were
necessary in order for the new Company to survive and compete in the realities of today’s
smaller market. While the industry averaged 16 mitlion new vehicles sold in the U.S. each year
between 1990 and 2007, the expected Seasonally Adjusted Annual Rate (SAAR) for 2009 is only
10.1 million units. The average SAAR between 2009-2012 is expected to be no greater than 10.8
million units. Such numbers simply do not support the dealer body that Old Carco maintained
before the bankruptey. If Old Carco had been forced into liquidation, the entire dealership
network would have Jost their franchises, resulting in massive job losses.

Chrysler Group has worked hard to assure a soft landing for the Old Carco dealers whose
contracts have not been assumed, including the redistribution of 100% of inventory, parts, and
special tools. Chrysler Group quickly put together a program with GMAC to provide wholesale
financing so all remaining inventory would be redistributed to the dealers going forward. There
were 42,000 vehicles in stock at discontinued dealers on May 14, and to date approximately
39,500 have been sold to customers or transferred to retained dealers. The remaining
approximately 2,500 vchicles will be transferred to retained dealers by July 24. Chrysler Group
has pledged to complete the redistribution of speetal tools and parts within 90 days, and to date,
commitments arc in place for 87% of parts inventory valuc of the discontinued dealers.

As expected, many discontinued dealers are remaining open as used vehicle retailers or operating
competing [ranchises and are therefore reducing the number ol displaced workers. To assist
dealership workers who lose their jobs, Chrysler Group has expanded its current online job
posting hiring process to help place dealership employees who lose their positions. This job
posting site averages 600 job views per week, and as of July 11, 436 displaced workers have
found jobs at 239 dealers.

As noted earlier, Chrysler Group continues to stand behind its products and its dealers. As part
of the Sale Transaction, Chrysler Group specifically did not assune product Hability claims
arising out of the sale of vehicles before bankruplcy. However, because Chrysler Group will
indemnify its dealers against produet liability lawsuits, we anticipate being involved in future
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claims on Old Carco’s products. While we are saddened anytime someone is injured in one of
our vehicles, vehicles sold by Old Carco, like the vehicles sold by Chrysler Group, meet or
excced all federal safety standards and have warranties that remain in full force and effect.

Suppliers: As noted, in prior years Old Carco had more than 1,300 production suppliers and
purchased more than $30 billion of goods and services from suppliers annually. Chrysler Group
intends to move forward with approximately 1,100 production suppliers that employ thousands
of people throughout the country. Chrysler Group anticipates spending $22 billion with suppliers
in 2009. Had Old Carco completely liquidated instead ot selling substantially all of its assets to a
new company, many of these suppliers would not have been able to survive. Their failures would
have cascaded across the entire industry and further added to the nation’s economic woes. Even
with the creation of Chrysler Group and the new GM, many automotive suppliers are financially
strained given the events of the last 12 months.

Employees: Chrysler Group will continue to employ morc than 30,000 people in the U.S. —
including approximately 20,000 employees in Michigan, which as you know has the highest
unemployment rate in the nation. The company was able to maintain workers’ compensation
payments during bankruptey and to a large extent has maintained retiree benefits. Liguidation
would have wiped out these jobs and benefits, shifting an enormous economic burden upon our
fragile local and state governments.

Taxpayers: Chrysler Group is well-positioned to become a viable company capable of tully
repaying its debt to American and Canadian taxpayers. Old Carco’s liquidation would have
caused taxpayers to pick up significant costs for unemployment support, health care and pensions
that would default to the Pension Benetit Guarantee Corporation (PBGC) the government agency
that insures private sector pension plans. In addition, given the current economic downtum, a
failure of Chrysler Group would be a severe setback to the efforts to restore confidence and
revive growth.

The Alternate Scenario: Liquidation

The only alternative to bankruptcy was liquidation of Old Carco and all of its asscts. Ina
liquidation analysis prepared for Old Carco,’ Robert Manzo of Capstone Advisory Group, a
financial advisor to the company as part of its bankruptcy process, stated that this would be the
first liquidation of a major domestic automaker. He noted that due to the depressed
circumstances in the automotive industry and economy in general, under a liquidation scenario
the recovery for assets such as tooling, plant property, equipment, product lines, and other
corporale assets would be only a [raction of their value.

Plants would have remained mothballed until they were sold and the resulting unemployment
and economic impact in our plant communities would have been swill and severe. All dealer and
supplier contracts likely would have been voided, leading to further bankruptcies and economic
distress. Mr. Manzo’s analysis concluded that at the completion of the fiquidation there would
not be any residual value available for the benefit of any other class of claimant (with the
exception of first lien creditors), including the general unsecured creditors.

' “Preliminary Hypothetical Liquidation Analysis - Orderly Liquidation,” (January 30, 2009).
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The impact of liquidation on Old Carco’s employces would have been severe. Due to the lack of
liquidity in Old Careo, private debtor-in-possession financing was not available. 1f Old Carco
collateral had been used to fund the administration of the bankruptey, Old Carco would have had
to cease all bencefit payments, including supplemental unemployment bencfits to UAW
employees. The only employces that would have remained on payroll would have been those
administering the liquidation.

Furthermore, the PBGC could have faced significant additional liabilities from Old Carco in the
event of liquidation. The health care and henefits of both active employees, retirees and their
spouses and dependents also would have been at risk.

The consequences of liquidation would not have been contined to Old Carco. Its collapse could
have resulted in the failure of other auto manufacturers due to the shared supplier base. The
ripple effects of such a catastrophe would bave been felt in thousands of communities around the
country in all 50 states. According to a research memorandum published November 4, 2008, by
the Center for Automotive Research, 4.5 million peopic depend on the U.S automotive industry.
This memorandum estimates the impact of a domestic auto maker failure to the overall cconomy,
and the result is devastating: 2.3 — 3 million in lost jobs, $275-$400 billion in lost wages, and
$100-8150 billion in lost Government revenue.

This alternate scenario of liquidation is itaportant because it illustrates that, while this
bankruptcy has required paintul concessions from all of Old Carco’s stakeholders, the aiternative
would have had much more painful consequences for employees, retirees, dealers, suppliers, and
creditors (including unsecured tort claimants).

Chrysler Group’s Position Post-Sale

We have previously stated that the goal of the sale of Old Carco’s assets to the new company was
to create a strong, financially sound automotive company serving customers with a broader and
more competitive lincup of environmentally friendly, fuel-efficient, high-quality vchicles and an
equally high level of customer service through an cfficient dealer network. Through the steps
already taken, Chrysler Group is in a position to achieve that goal.

The future of Chrysler Group is undoubtedly challenging, but the company has a real chance not
Jjust to survive, but to thrive. Through the alliance with Fiat, Chrysler Group has access to new
technologics that will allow it to deliver more fucl-efficicnt new products to the American people
and has access to global markets. Funding is available to Chrysler Group to devote to the
development of high-quality vehicles that customers will enjoy driving and want (o buy again.
More than that, Chrysler Group is a strong company with an efficient management structure and
leadership clearly committed to change.

Nonctheless, Chrysler Group faces a tough road ahead. Our economy continues to suffer and
unemployment remains high. Many observers note that we face a few more quarters of slow
economic growth before we will see auto sales improve. In this difticult environment, it is very
important to recognize that legisiation aimed at reversing some of the painful but necessary
actions taken during Old Carco’s bankruptcy will simply take Chrysler back to the future that
Old Carco faced not long ago — and this time, without the option of a purchaser for substantially
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all of its assets. Complete liquidation, with all of its dire consequences, could follow.

We appreciate the opportunity to testify before this subcomumittee today and we look forward 10
answering your questions.

11

Mr. CoHEN. Our final witness to give oral testimony is Mr. Mi-
chael Robinson. Mr. Robinson is Vice President and General Coun-
sel of North America for General Motors and formerly held the

same position for the old General Motors, the one your grandfather
knew.
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Mr. Robinson joined General Motors in 1984 and has held a
number of positions on the legal staff for GM. Before assuming the
North America General Counsel role in 2008, he served as Practice
Area Manager and Managing Attorney, and prior to that he was
Corporate Compliance Officer.

In the 1990’s, he provided counsel to General Motors leadership
on matters involving lobbying and government ethics issues.

I think that may be an oxymoron, but maybe not.

Mr. Robinson, you may proceed with your testimony.

TESTIMONY OF MICHAEL J. ROBINSON, VICE PRESIDENT AND
GENERAL COUNSEL OF NORTH AMERICA, GENERAL MO-
TORS COMPANY, ACCOMPANIED BY HARVEY R. MILLER,
PARTNER, WEIL, GOTSHAL & MANGES LLP

Mr. ROBINSON. Good morning, and thank you, Chairman Cohen
and Ranking Member Franks. I am Michael Robinson, General
Counsel for North America’s GM operations. I have with me and
I appreciate your recognizing, Mr. Chairman, Harvey Miller from
the Weil, Gotshal law firm. Mr. Miller is not making introductory
remarks this morning, but he is here, we hope, to assist the Sub-
committee in answering any questions that they may have that re-
late to bankruptcy, especially the intricacies of bankruptcy.

Mr. Miller represented General Motors in the filing on June 1.
He represented us through the asset sale that took place and is a
renowned expert in the bankruptcy field. So we look forward to
your questions this morning.

Upon the day we emerged from bankruptcy as a new car com-
pany, our President and CEO, Fritz Henderson, said business at
usual at GM is over. The last 100 days have shown everyone, in-
cluding us, that a company not known for quick action can, in fact,
move rather fast.

There are many who contributed to our moving through the
bankruptcy process as quickly as we did. First, the American pub-
lic. I know this has been controversial within a political context,
but without our Nation’s support, we would not have this precious
second chance. We understand our responsibility to the taxpayer,
and we will repay that investment.

Secondly, there are many who have been called upon to make
sacrifices to create a new GM, one that competes, wins, and is prof-
itable for the long run. Behind each action we are taking to re-
invent GM, there is a human story; we recognize that.

As those familiar with bankruptcy law know all too well, this is
a painful process that spares no particular group. This collective
sacrifice was necessary to put GM on a brighter path to long-term
viability and success: to deliver and reduce debt, to operate under
competitive labor agreements, to have manufacturing capacity and
dealer networks that match today’s market realities, and most im-
portantly to continue to design and build winning cars and trucks
with leading technologies.

Let me briefly touch upon a couple of groups that I know are of
particular interest to this Committee and how our restructuring af-
fects them. With respect to GM dealers, we cannot go through this
sweeping transformation without a comparable effort to reshape
our retail dealer network, one which was, frankly, created during
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the 1950’s and 1960’s before we had the infrastructure of interstate
highways.

We worked very hard to restructure GM’s dealer network as
carefully, responsibly and objectively as we could. It is important
to note that of our approximately 6,000 dealerships in GM’s net-
work, we were able to retain 4,100 of those dealerships. We also
expect another 600 or so dealerships will stay in business as Sat-
urn, Hummer or Saab dealerships if the sale of those brands to
new ownership closes, as we hope it will.

This left us with the hard choice to send wind-down agreements
to about 1,300 dealerships. From the start, we wanted to help these
dealerships wind down their dealerships in an orderly fashion with
a structured financial assistance package that was very beneficial
to them compared to their alternative, that is, where most con-
tracts in bankruptcy are typically rejected with no assistance what-
soever.

GM is providing, in aggregate, nearly $600 million in available
assistance to these dealers, with the first installments, by the way,
having already been paid to these dealers just this past Monday.

With normal dealership attrition factored in, we are building a
profitable business plan for GM, having between 3,600 and 3,800
U.S. GM dealers by the end of year 2010, which, with a retail sales
market of just over 10 million cars and trucks and a conservative
market share assumption, means that the number of units sold per
dealership should nearly double. For dealers, this translates into
greater return on investment, ability to have the best locations and
facilities and the best sales personnel to take care of customers, all
of this is to attract new customers.

Second, a concentrated and highly profitable dealer network will
reduce costs for GM at a time when every dollar really counts.
These cost savings come in two categories. About $2 billion in cost
is in direct dealer support programs, or subsidies that have been
incorporated and accumulated over time to help support the weak-
er parts of our dealer network. These are costs, by the way, that
Toyota does not have. Another $415 million or so in gross fixed cost
savings is the potential here. These cost burdens are just not sus-
tainable as we go forward.

However, even with these changes, GM will have the largest
dealer network in the country, more than any of our competitors,
in our case, 3,800 versus Toyota’s 1,200. This would include an ex-
tensive rural and small town network of 1,500 dealers nationally
in markets where we hold, on average, a 10 percent market share
advantage.

The restructured dealer network, the right number of dealers in
the right locations with the right brands is key to our success.
These dealers are helping to create a viable GM that will preserve
over 200,000 jobs at GM and hundreds of thousands of jobs beyond
that with our direct manufacturing and supplier networks.

In closing, we developed a restructuring plan that meets the high
standards of the President’s auto task force and was approved by
the U.S. Bankruptcy Court that permits us to roll up our sleeves
and get back to work. Now we can place a singular focus on cus-
tomers, cars, and the changes we need to make to our culture to
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succeed. We want to repay the taxpayer as quickly as we can, and
this plan gives us the best chance to do that.

We remain grateful for the government’s support during this crit-
ical time and we promise to continue to be open and transparent
in everything we do every step of the way.

Thank you, Mr. Chairman. I look forward to the questions of the
Committee.

[The prepared statement of Mr. Robinson follows:]
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My name is Michael J. Robinson, and | am Vice President and General Counsel of North
America for General Motors Company. Prior to July 10, | was employed by General
Motors Corporation, then a debtor-in-possession in a bankruptcy case pending in the
United States Bankruptcy Court for the Southern District of New York, in essentially the
same capacity. Thank you for the opportunity to address your Subcommittee on the
topic of the Ramifications of Auto Industry Bankruptcies.

General Motors Corporation filed its bankruptcy petition on June 1, 2009. The
circumstances facing the company at that time are common knowledge, and | will not
elaborate upon them at length. In brief, following the collapse of Lehman Brothers in
September of 2008 and consistent with the substantial dislocation in the credit, housing
and other markets at that time, the demand for vehicles in this country fell to levels not
seen since World War Il. Virtually the entire global automotive industry suffered
substantial operating losses. In that environment, General Motors, which was burdened
with substantial legacy costs, was unable to implement its existing business plan that
provided for funding its transformation through asset sales and access to the credit
markets. But for loans extended by the United States Treasury on December 31, 2008
and afterwards, General Motors Corporation would have had no option but to liquidate
the company, with catastrophic impact upon its employees, dealers, suppliers and the
national economy as a whole.

On February 17, 2009, General Motors Corporation submitted its then current viability
plan to the Automotive Task Force of the U.S. Treasury as required by the outstanding
Loan Agreement. On March 30, President Obama addressed the nation and announced
that the Task Force had determined that the plan was not adequate to assure a viable
enterprise that would be able to pay back the outstanding government loans. The
administration allowed the company sixty days to develop an appropriate plan. Although
the President did not at that time rule out the possibility that the company might
restructure outside the bankruptcy process, he clearly communicated that a bankruptcy
might be necessary and that, in that eventuality, the government would pursue an
accelerated approach. That determination was consistent with the company’s view, as
expressed in the February 17 Viability Plan and elsewhere, that bankruptcy posed
profound risks for any auto manufacturer.

On April 27, 2009, General Motors Corporation launched a bond exchange offer in an
effort to address it's approximately $27 billion of outstanding public debt. When that
exchange offer expired on May 26 without receipt of sufficient tenders to implement the
exchange, the company was left with no alternative to a bankruptcy filing. Moreover,
given the large sums required to finance the transformation of General Motors’ business,
as well as the current state of the capital markets and the outstanding debt to the United
States Treasury, the implementation of any transaction other than liquidation of the
business clearly required an approach fully supported by the government.

After extensive discussions and negotiations with the Automotive Task Force and its
advisors spanning the entire period between March 30 and the end of May, the Board of
Directors of General Motors Corporation approved the commencement of a Chapter 11
bankruptcy case to implement the sale of substantially all of the assets of the company
pursuant to Section 363 of the United States Bankruptcy Code 11 U.S.C. §363to a
purchaser created and funded by the United States Treasury on terms set forth in a
Master Sale and Purchase Agreement negotiated with the Automotive Task Force. The

2
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Board concluded that the Section 363 transaction offered the only alternative to
liquidation of General Motors Corporation and was therefore in the best interests of the
company and all of its economic stakeholders.

On June 1, General Motors Corporation filed for bankruptcy in the United States
Bankruptcy Court for the Southern District of New York, and the case was assigned to
Judge Robert E. Gerber.

Fundamentally, the purpose of Chapter 11 of the Bankruptcy Code is to preserve and
protect, to the extent possible consistent with applicable legal provisions, the value of an
enterprise as a going concern. There is no doubt the bankruptcy of a major corporation
almost inevitably imposes severe hardship on employees, creditors, suppliers,
customers and other interested stakeholders. However, by preserving the value of the
enterprise, Chapter 11 maximizes the value for each constituency.

The bankruptcy of General Motors Corporation amply illustrates these principles. As of
March 31, 2009, as reflected in its last published financial statements, the company had
liabilities exceeding $172 billion. In contrast, the liquidation value of its assets, as
reflected in an affidavit and analysis filed in connection with the Section 363 transaction,
was $6 billion to $10 billion. Furthermore, as of June 1, the company had outstanding
more than $25 billion of secured debt with its assets. As a consequence, in the event of
liquidation unsecured creditors, including dealers, suppliers, employees and customers
would have received no recovery.

The Section 363 sales transaction negotiated with the United States Treasury was the
only viable alternative available to General Motors Corporation to avoid the liquidation
scenario. The terms of its approval by the Bankruptcy Court were the subject of
extensive negotiations with numerous parties, including the National Association of
Attorneys General. As confirmed by Judge Gerber’s finding in his written decision, the
government was the only source of financing for any alternative as well as the only party
that expressed any interest in any acquisition. The basic decision to pursue a sale
transaction reflected a determination by the Automotive Task Force that alternative
approaches, including in particular a traditional Chapter 11 Reorganization Process,
would be unduly risky and expensive for taxpayers. As Judge Gerber stated in his
opinion approving the sale, “[a]s nobody can seriously dispute, the only alternative to an
immediate sale [was] liquidation—a disastrous result for GM’s creditors, its employees,
the suppliers who depend upon on GM for their own existence, and the communities in
which GM operates. In the event of liquidation, creditors now trying to increase their
incremental recoveries would get nothing.”

In exchange for the operating assets of General Motors Corporation, the purchaser
assumed many of the liabilities of the seller necessary to continue the business and
provided 10% of its equity (plus warrants for 15% more) to the seller for ultimate
distribution to creditors. Thus, the 363 transaction was highly favorable to the
stakeholders of General Motors Corporation. As a result of the 363 transaction,
hundreds of thousands of jobs at GM and its suppliers and dealers were preserved. The
GM dealer and supplier network was largely preserved. The fundamental viability of the
US automotive industry was preserved. Even creditor and other constituencies that will
not have a relationship with the purchaser going forward can expect to receive a
substantial recovery through the equity to be distributed through the bankruptcy process,
depending on the success of General Motors Company. In liquidation, which was the
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only available alternative, various creditor constituencies would have received nothing.
Although bankruptcy is necessarily a painful process, GM’s bankruptcy accomplished
the statutory purpose of preserving the value of the assets to the benefit of all
constituencies.

Inevitably, given the size and scope of economic interests at stake, not all parties have
been fully satisfied with the outcome of the bankruptcy process. As an initial matter,
some have criticized the decision to sell assets instead of pursuing a traditional Chapter
11 reorganization process for General Motors Corporation. However, as Judge Gerber
found, the use of Section 383 to sell assets in circumstances like those that faced the
company is well established. The company lacked financing for an extended bankruptcy
case, which presented numerous significant risks. It broke no new ground to pursue a
sale of the business on an expedited basis. Again, the Court said it best:

Neither the Code, nor the caselaw. . . requires waiting for the plan confirmation to
take its course when the inevitable consequence would be liquidation.
Bankruptcy courts have the power to authorize sales of assets at a time when
there still is value to preserve—to prevent the death of the patient on the
operating table”

Nor is it in any sense unusual that the purchaser chose to assume certain obligations of
General Motors Corporation but not others. The government sponsored purchaser, like
any purchaser, had an interest in maintaining the business relationships with employees,
suppliers, dealers and customers necessary to continue the business as a viable
enterprise moving forward. In the negotiations leading up to the transaction, it pursued
an express philosophy emphasizing a willingness to assume obligations necessary to
the successful operation of the purchasing entity, but not other obligations. In Judge
Gerber’s words, “[a]rrangements that will be made by the Purchaser do not affect the
distribution of the Debtor’s property, and will address wholly different needs and
concerns—arrangements that the Purchaser needs to create a new GM that will be lean
and healthy enough to survive.”

Nevertheless, | take this opportunity to briefly address some of the specific concerns
expressed regarding the 363 sale.

The impact of the bankruptcy on dealers has received considerable attention. Dealer
restructuring was an essential aspect of GM’s viability plan. A strong dealer body is vital
to the enterprise. Nevertheless, dealer restructuring is quite painful — for the company,
for our customers, and especially for our dealers. GM'’s current dealer network was
largely established in the late 1940s and ‘50s, before the U.S. Interstate Highway system
was built. Because of our long operating history and existing dealer locations, many
dealerships now operate in outdated facilities that are no longer located where they can
best serve our customers. Many of our dealers operate businesses that have been in
their families for generations.

Unfortunately, times have changed. In particular, virtually every knowledgeable
observer of the automotive industry has long expressed the view that General Motors
had tooc many dealers. With the current economic crisis, GM no longer had the luxury of
relying on the evolutionary approach to address the dealer network pursued in recent
years. Indeed, the direction we received from Congress, the current and previous
Administrations, the Automotive Task Force, and countless industry analysts and
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pundits, was clear and to the point: to remain viable, GM needed to enact a dramatic
restructuring, with speed, across all parts of our business. Prior to the bankruptcy filing,
GM had roughly 6,000 dealerships in the U.S., compared to 1,240 for Toyota and 3,358
for Ford. Going forward, General Motors Company will still have more dealerships than
any of our competitors, including Toyota, Honda, Nissan, Ford or Chrysler.

In recent years, many GM dealers could not earn enough profit to renovate their facilities
and retain top-tier sales and service staffs. At the same time, the company sustained
very substantial costs to support an uncompetitive network. A right-sized dealer network
built around strong dealers will allow us to drastically reduce, and in some case
eliminate, many direct dealer support programs — programs such as the incentives paid
to the dealer, factory wholesale floorplan support, and the one percent market support
for each vehicle. In the long run, the reductions in direct dealer support will result in
annual savings of over $2 billion. Dealer network reductions will also save an estimated
$415 million per year in structural cost savings — items like local advertising assistance,
service and training, and information technology systems. In total, the dealer
restructuring should result in approximate savings of over $2.5 billion per year. Atthe
same time, a strong and profitable dealer network can provide the industry’'s best
customer service and enhance the image of our four remaining brands: Chevrolet,
Cadillac, Buick and GMC. GM'’s remaining dealerships will be better positioned to serve
their current GM customers, while aggressively marketing to take sales from
competitors.

It is well established that debtors in bankruptcy are entitled to reject unfavorable
contracts that are a burden on their business. Nevertheless, the company did not
pursue this approach as its preferred option. Instead, GM developed a unique wind-
down process that we believe is considerably more favorable to dealers. It started with a
thorough analysis of every GM dealer in every market throughout the U.S. to assess
individual market requirements and dealer performance, which focused on critical
objective criteria. The company carefully considered our dealer network coverage in
rural areas and small towns versus urban/suburban markets, taking great pains to
ensure that minority dealers were considered equitably and proportionally in our
process. In fact, the percentage of minority dealers overall may actually increase slightly
after the consolidation is completed.

After identifying dealers that would not be retained in the GM dealer network, GM offered
such dealers wind-down agreements which, when accepted, permits them to remain in
business until October 2010 — the expiration date of their current dealer agreement — to
facilitate the disposition of vehicle inventories and provision of warranty service to
customers. This allows dealers to exit their businesses in an orderly fashion — for the
benefit of GM, our dealers and our customers. The wind-down agreements also offered
some financial assistance to smooth that process. In the aggregate, this will be about
$600 million. GM notified dealers about our planning as soon as possible — on May 15,
in most cases. While this process is far from painless, we think it is far preferable to an
abrupt termination. GM also implemented an appeals process, reviewing approximately
900 appeal requests to date, and acted favorably on 70 to date.

By reducing the number of GM dealers, our remaining dealers will see increased sales
throughput at more competitive levels. This will provide a greater return on their
investment, especially in metropolitan markets. They will be able to retain top sales and
service talent, invest in their facilities and focus more resources on selling vehicles to
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people who don’t currently own a GM car or truck. Most importantly, they will be able to
improve the overall customer experience and retain current customers.

Another aspect of the bankruptcy that has been the subject of comment is its effect on
personal injury claims. Like all motor vehicle manufacturers, General Motors
Corporation was subject to product liability claims by individuals injured in accidents
involving GM products.

As a threshold matter, like every other creditor constituency, product liability claimants
benefit substantially from the Section 363 transaction. In a liquidation of General Motors
Corporation, they would likely have received no recovery. Moreover, subsequent to the
commencement of GM’s bankruptcy filing, the government sponsored purchaser agreed
to also assume responsibility for claims that may arise by reason of future accidents
involving vehicles manufactured and sold earlier. This was consistent with the
Automotive Tasks Force’s basic philosophy of accepting responsibility for obligations
tied to and supportive of the future operation of the acquired business.

The purchaser did not assume responsibility for existing claims or categories of claims
that do not arise from the performance of vehicles. These would include claims alleged
to arise from asbestos exposure and other miscellaneous claims. Obviously, the
company is sympathetic to injured persons, regardless of the merit of their individual
claims. However, to the extent claims have merit, they give rise to general unsecured
claims against the bankrupt entity, to be satisfied on a pro rata basis with other claims
out of available proceeds of the sale. This represents the straightforward application of
basic bankruptcy law to the prevailing circumstances.

A number of concerns have been expressed about the use of Section 363 of the
Bankruptcy Code to protect the purchaser from successor liability under state law.
Ultimately this presents a question of law, which we believe was correctly decided by
Judge Gerber in the GM bankruptcy case, following decisions rendered by both the
Bankruptcy Court and United States Court of Appeals for the Second Circuit in the
Chrysler Chapter 11 case and other consistent opinions. However, there is also a strong
level of common sense underlying this outcome. In the Section 363 transaction, the
government funded purchaser provided financial support and consideration that
substantially exceeded the objective value of the assets acquired, to the benefit of all
creditors. Tort claimants, like all other creditors, will receive substantial benefit from that
consideration under a Chapter 11 liquidating plan that will need to be approved as
appropriate by the Bankruptcy Court. To permit such claimants to also pursue the
purchasing entity would, in effect, require the purchaser to pay twice, to the benefit of a
single class of creditors and to the detriment of all others.

Finally, | would like to comment briefly on environmental issues related to the Section
363 transaction. Under the relevant agreements and the terms of the Sale Approval
Order, new General Motors Company has assumed the legal obligations that flow with
properties it has acquired. With respect to properties that remain with the Chapter 11
debtor, the government has provided substantial funding, with a budget of $1,175,000 to
support administrative and wind down costs including environmental remediation.
Accordingly, the debtor’s remedial obligations should be appropriately discharged.

In conclusion, bankruptcy is always an unfortunate event and we recognize and regret
the hardships it has imposed upon many. However, with the support of the United

6
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States government, General Motors Corporation was able to implement a speedy
process which preserved and enhanced the value of its assets to the substantial benefit
of the national economy and all of the economic stakeholders. In short, the system
worked. We are grateful to the government for its assistance and | appreciate the
opportunity to address you today.

| look forward to your questions.



29

Mr. CoOHEN. Thank you for your testimony, Mr. Robinson.

And you did recognize Mr. Miller, whom we have had before our
Committee before. But Mr. Miller is always kind of different in his

testimony. The last time, because of airplanes, he wasn’t able to be

here; so we had his picture and his voice. Now we have had him
in person, but not testifying—but his great gray matter with us, so

we appreciate that.
Mr. MiLLER. Thank you, Mr. Chairman.
[The prepared statement of Mr. Miller follows:]

PREPARED STATEMENT OF HARVEY R. MILLER
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Harvey R. Miller
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of the

House of Representatives Committee on the Judiciary

111th Congress, 1st Session

for Hearing on

“Ramifications of Auto Industry Bankruptcies, Part I11”

July 22, 2009

! Senior Partner, Weil, Gotshal & Manges LLP, New York, New York. The views expressed in this testimony are
expressed solely on behalf of myself and not on behalf of any other person or entity.
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1 greatly appreciate the opportunity to testify in these oversight hearings as to the
actions taken by General Motors Corporation (“GM”) in connection with GM’s commencing
cases under chapter 11 of the Bankruptcy Code and the role the United States Government
played in connection with the chapter 11 cases, including the decision to close certain GM
dealerships.

1 am a practicing attorney and senior member of the international law firm of
Weil, Gotshal & Manges LLP (“WGM?”) that maintains its principal office in New York, New
York. For the past 50 years,” 1 have specialized in matters relating to debtor-creditor
relationships with an emphasis on restructuring, rehabilitating, and reorganizing distressed
business entities. 1 created the Business Finance and Restructuring group at WGM. 1 have
represented debtors, secured and unsecured creditors, trustees, and creditors’ committees and
have served as a trustee in cases under the Securities Investor Protection Act of 1970 (15 U.S.C.
78aaa el seq.).

1 am currently an Adjunct Professor of Law at the New York University School of
Law, where 1 have taught a seminar on chapter 11 bankruptcy and reorganization law since 1975.
1 also am an Adjunct Lecturer in Law at Columbia Law School, Columbia University, where 1
have taught a course on Corporate Reorganization and Bankruptcy Law for the past ten years.

1t is my understanding that the Subcommittee is desirous of understanding the
circumstances concerning the commencement of chapter 11 cases by GM, its restructuring

efforts, the decision to restructure its dealer network, and the role that the United States

2 During the period of Sepiember 1, 2002 o March, 2007, Twas a Vice Chairman and Managing Dircclor of
Greenhill & Co., LLC, an investment banking firm located in New York, New York.

* Since approximately 1973, T have been a conferee and member of the National Bankruptcy Conference and T also
am a fellow of the American College of Bankruptcy.
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Govermnment has played in the chapter 11 cases. |am certain that a review of the economic
realities and circumstances that precipitated the commencement of GM’s chapter 11 cases and
the sale of substantially all of GM’s viable assets to a U.S. Treasury-sponsored entity pursuant to
section 363(b) of the United States Bankruptcy Code, 11 U.S.C. § 101 ef seq., will demonstrate
that the sale and the restructuring that resulted, including the adjustment of the dealer network,

was in the best interests of all economic stakeholders as well as the public interest.

The Events Leading Up to the Commencement of General Motors’ Chapter 11 Cases

In December 2008, GM was confronted with a crisis situation as its liquidity dried
up. Despite its efforts to alleviate its growing illiquidity, the consequences of the collapse of
Lehman Brothers Holdings Inc. in September 2008 caused a freezing of the credit markets. Asa
result, GM had to turn to the only available source of liquidity, i.e., the United States
Government, and more specifically, the United States Department of the Treasury (“U.S.
Treasury”), to prevent the immediate shutdown and liquidation of this huge, American-based
enterprise. The federal government/U.S. Treasury recognized there was a compelling need to
finance GM’s ongoing operations. Accordingly, it entered into a Loan and Security Agreement
with GM on December 31, 2008 (“LSA”), which anticipated an emergency secured loan and
advance in the aggregate amount of $13.4 billion. At the time the first advance of $4 billion was
made on December 31, 2008 pursuant to the LSA, it appeared to be the belief of the U.S.
Treasury that the loans would be repaid as GM achieved the milestones provided for in the LSA.

Unfortunately, as 2009 progressed, the economic circumstances deteriorated,
particularly as they related to the automotive industry. Sales continued to deteriorate, and
liquidity remained a major problem. In short order, the entire $13.4 billion was drawn down, but

nevertheless, was insufficient to enable the continuation of GM’s operations. Although the LSA
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required GM to develop a proposal to transform its business and demonstrate future viability, it
was ultimately determined that the viability plan GM submitted to the automobile task force
appointed by President Obama (“Presidential Task Force” or “Automobile Task Force™) was not
sufficient for GM to attain sustainability and ultimately profits. President Obama announced on
March 30, 2009 that the viability plan did not justify a substantial new investment of taxpayer
dollars.

The crisis continued as the Presidential Task Force became intensely involved in
the affairs of the automotive industry. Consistent with its obligations, GM honed its viability
plan to meet the directives of its largest secured creditor and provide a deeper and faster
restructuring of its business.

Once again, economic circumstances pre-ordained GM’s actions. lts efforts to
avoid the consequences of seeking relief under the Bankruptcy Code were in vain as a proposed
debt for equity bond exchange was rejected by bondholders. The terms of this public exchange
offer had been the subject of extensive negotiations between GM and the U.S. Treasury. When
the exchange offer was launched, GM understood that at least 90% of the aggregate principal
amount of outstanding bonds were required to be tendered in order to achieve a sufficient level
of debt reduction to meet the viability requirement. On May 26, 2009, the exchange offer
expired without achieving this threshold of required tendered acceptances.

To avoid a shutdown and termination of GM’s business, GM needed to borrow,
and the U.S. Treasury loaned and advanced, an additional $6 billion. June 1, 2009 was
established as a watershed date for an effective plan to restructure the business of GM. As that
date approached, it became clear that GM had no alternative but to initiate chapter 11 cases to

maintain the going concern value of its assets. In doing so, GM and the U.S. Treasury had the

(%)
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benefit of the results that had been achieved in the chapter 11 cases that had been initiated by

Chrysler LLC and its affiliates on April 30, 2009.

The Chapter 11 Process and the Reduction in Dealerships

The essence of restructuring is to preserve going concern values and create a
viable economic unit. This process typically involves the contraction of the overall business
enterprise of a chapter 11 debtor to its core business and the concomitant elimination of
operations, facilities, executory contracts, and unexpired leases that provide no benefit or
contribution to ongoing future viability. This is the normal process that occurs in the
restructuring and reorganizing of a chapter 11 debtor.

GM’s chapter 11 cases were more complex and difficult given the nature of GM’s
business and its dependency on consumers. It was the almost universal opinion that a traditional
chapter 11 case would not be successful as consumers would be hesitant and ultimately decline
to purchase cars and trucks manufactured by a company in chapter 11 with an uncertain future.
Consumers seek reliability and value when they purchase an automobile or truck. Consumers
are concerned about residual value, replacement parts, warranty obligations, servicing, and
maintenance of the manufacturers’ products, all of which are critical to the preservation of the
value of the assets. To preserve this value and instill confidence on the part of consumers, speed
was of the essence.

Regrettably, bankruptcy reorganization is a zero-sum game. Tt has dual
objectives: (i) creating a viable economic unit and (ii) providing recoveries to those creditors
that have a cognizable economic stake in the assets based on the value of the debtor. Chapter 11
bankruptcy entails a determination of reorganization value, which is sometimes referred to as the

going concern value of the debtor entity.
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The only feasible manner of preserving GM’s going concern value was to propose
and implement a sale of all of GM’s viable assets pursuant to section 363(b) of the Bankruptcy
Code (363 Transaction™). Specifically, the 363 Transaction was designed to continue the
business represented by the assets that were sold that will make the U.S. Treasury-sponsored
purchaser (sometimes referred to as “New GM,” now the General Motors Company), a linchpin
of the domestic automotive industry so that the United States can once again assume its place as
the domicile of one of the leading automotive manufacturers in the world. The 363 Transaction
provided the only means for GM to preserve and maximize the value, viability, and continuation
of GM’s survivable business and, by extension, preserve and provide jobs for GM’s employees
and its dependent supplier entities, and enhance the interests of all such economic stakeholders.
Notably, the 363 Transaction was only made possible because it was a critical element of the
objective adopted by the United States Government to preserve the domestic automotive
industry, avoid systemic failure in the automotive industry and other sectors of the economy, as
well as offer hope for hundreds of other businesses and their thousands of employees that supply
or otherwise are dependent on GM.

The purchaser of assets pursuant to a section 363(b) sale typically plays a
dominant role. The purchaser’s objective generally is to acquire a viable business. Therefore,
the purchaser determines which assets it will purchase and which liabilities it will assume that
will contribute to the future success of the business to be created. Section 363(b) sales are the
daily grist of bankruptcy courts. In today’s economic environment, secured creditors usually
dominate the sale process as they possess the largest economic stake. The U.S. Treasury, as
GM’s largest secured creditor as well as GM’s post-chapter 11 financier to the extent of $33.3

billion, acted as any other secured creditor would in selecting the assets it would purchase and
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liabilities it would assume, and the terms and conditions under which it would purchase the
assets. This was the only manner in which the going concern value of the assets that were being
purchased could be preserved for the benefit of the direct economic stakeholders, including
GM’s 235,000 employees worldwide, that includes 91,000 domestic employees, the overall
supplier industry, and its employees.

No purchaser of assets of a chapter 11 debtor would purchase assets that would
not contribute to the ultimate success of the successor business using the purchased assets. 1t
was incumbent on GM to provide an attractive package of assets to the U.S. Treasury-sponsored
purchaser. As stated by Mr. Michael J. Robinson, the Vice President of GM’s North American
operations, in order to achieve economic viability, a condition precedent for the U.S. Treasury-
sponsored purchaser, GM had to analyze its dealer network in conjunction with representatives
of the Presidential Task Force to determine the best way in which to make New GM a viable,
profitable Original Equipment Manufacturer. It was patent that a leaner, more profitable dealer
network with higher annual vehicle sales per dealership was critical to reducing GM’s staggering
dealer support costs and creating an economically viable New GM. The failure to achieve the
objective of a viable economic business would have imposed on the U.S. Treasury-sponsored
purchaser unsupportable obligations that would continue some of the problems that caused the
demise of Old GM and might cause the failure of New GM and an even worse catastrophe.

GM conducted a comprehensive, objective, and quantitative evaluation of each
dealership, including, among other things, minimum sales thresholds, customer satisfaction
indices, working capital needs, profitability, whether a dealership sold competing non-GM
brands, dealership location, and other market factors. The substantial majority of GM’s dealers

were offered Participation Agreements, which provided for their dealership franchise agreements
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to be assumed and assigned to New GM, subject to certain modifications. Over 99% of the
dealers that were offered Participation Agreements signed and returned such agreements.

The remaining dealers that were not offered Participation Agreements were not to
be retained as part of the dealer network of New GM. Nevertheless, GM did not seek to abruptly
reject and terminate their dealer franchise agreements with these dealers. Instead, GM offered
these dealers the opportunity to accept Wind-Down Agreements which provided such dealers
with substantial monetary payments and allowed them to remain in business until October 2010
and sell down their inventories in an orderly fashion while continuing to provide warranty and
other services to their customers with the continued support of New GM. The Wind-Down
Agreements were designed to help minimize the financial and other hardships that would have
been associated with an immediate rejection and shutdown of the dealerships. Indeed, GM
provided a review process that could be initiated by aggrieved dealers. As of the beginning of
July 2009, over 845 dealers initiated such review, and GM did reverse at least 60 decisions and
agreed to retain such dealers. Not surprisingly, over 98% of such dealers accepted and executed

the Wind-Down Agreements.

Conclusion

Chapter 11 is not a painless process. It results in losses and hardships to many
constituencies. But, as Congress recognized when it enacted the United States Bankruptcy Code,
it is in the best interests of the nation to provide a process for distressed businesses to preserve
and protect going concern values and enable restructured businesses to go on and achieve
success. The negative effects of the contraction of the number of dealers as well as the liabilities
not assumed by the U.S. Treasury-sponsored purchaser have to be balanced with the fact that the

363 Transaction permitted thousands of dealerships to survive while providing an orderly wind-
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down of those dealerships not being retained and enabled the rehabilitation of a business that
hundreds of thousands rely upon for their survival. GM did everything in its power to provide a
soft landing for discontinued dealers by helping to ease the disruptions and financial hardships
that would otherwise result from an abrupt shutdown and rejection of its dealer contracts. It
would have been foolhardy for the U.S. Treasury-sponsored purchaser to purchase assets and
operate a business with the same burdens that caused the demise of GM. Indeed, it would have
resulted in a failure of the U.S. Treasury to protect the ability to recover the taxpayers’
investments in New GM. The alternative to the exercise of the sound business judgment by GM
and the U.S. Treasury-sponsored purchaser would have been the liquidation of GM — and a//
dealerships would have terminated, including the thousands of dealerships that otherwise are
continuing to operate and prosper under New GM.

Once again, | want to express my appreciation for the opportunity extended by the

Subcommittee to testify at this Hearing.
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Mr. CoHEN. Thank you. A great reputation in the bankruptcy
litigation area.

I will now recognize myself for questioning, and we will be lim-
ited to the 5-minute rule as well. I would first like to ask Mr. Rob-
inson.
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There were some questions in the opening statement by the
Ranking Member about bankruptcy and how this came about and
all the capitalism, socialism, et cetera.

Why did General Motors come to the United States Government,
President Bush at the time, and say, Please help us? What were
the causes in the economy that caused General Motors to come to
this position?

Mr. ROBINSON. First of all, Mr. Chairman, I don’t mean to argue
with Mr. Franks, but we are capitalists. I can assure you of that.

Secondly, we—as the facts have been revealed through various
processes, hearings in front of Congress and, of course, in the bank-
ruptcy court itself, there were no other options. The capital mar-
kets had dried up. We had no other opportunities

Mr. CoHEN. The capital markets dried up. You couldn’t get bor-
rowed money?

Mr. ROBINSON. There was no way to borrow money.

Mr. COHEN. Something happened during the previous Adminis-
tration where they didn’t have regulations or something, and the
country was about to go kerflooey?

Mr. ROBINSON. I don’t think of it in terms of Administrations; I
think of it in terms of the financial markets. But, yes, during the
2008 economic crisis, the financial market crisis, the housing crisis,
there were sufficient reasons for the market to have done what it
did; but the practical fact of the matter is, there was no capital
from which we could sustain the business.

Mr. COHEN. And these conditions also affected dealerships, right?
Certain dealerships would have had problems because they couldn’t
access to capital and financing?

Mr. ROBINSON. It affected everybody.

Mr. CoHEN. Ms. Van Der Wiele and Mr. Orr, with Chrysler, we
have a situation in the mid-South area, greater Memphis area,
with a minority dealer. They had financial problems because they
couldn’t get financing, et cetera.

I spoke to you yesterday and asked you about minorities that are
affected. While I am concerned, indeed, about all minorities, in the
particular situation in my jurisdiction, as an African American
dealer, is there a different effect among African American dealers
than there was with either Latino men or women in terms of
Chrysler?

Mr. ORR. Mr. Chairman, there was no effect in terms of any of
the traditional minority categories with regard to our rejection de-
cision for minority dealers. In fact, it is exactly the same whether
you are a minority dealer or a mainstream dealer.

Mr. COHEN. So you are saying the percentages are exactly the
same?

Mr. ORR. The percentages are exactly the same. Seventy-five per-
cent of our dealers were saved; 25 percent of our dealers, unfortu-
nately, we had to reject. The exact percentages regarding those
numbers are the same for minorities.

Mr. COHEN. The same for African Americans?

Mr. ORR. The same for African Americans.

Mr. CoHEN. Okay.

Mr. Robinson, is it the same thing for you?
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Mr. ROBINSON. Pretty much, Mr. Chairman. Our ratios are a lit-
tle bit different. Actually, in an incremental way, the minority pop-
ulation of our dealerships actually fared better than the general
population of our dealerships. I think the percentage was—80 per-
cent, I think, of our minority dealer population will remain after
the 1,300 or so dealers get the wind-downs completed, and I think
76 percent of our overall dealer population survives that process.

Mr. COHEN. Mr. Miller, welcome. The issue of tort liability is one
that is before this Committee and one that we will be hearing
about. GM, separate from Chrysler, is accepting certain liability,
but only for post-petition tort claims.

Why not pre-petition tort claims?

Mr. MILLER. The question, Mr. Chairman, related to the assumed
liabilities that the purchaser would undertake as part of the asset
sale. There was a substantial negotiation with the U.S. Treasury
representatives and the auto task force in connection with the
product liability claims. And as you must know, during the course
of the hearings before the Bankruptcy Court, there was a com-
promise agreed to in which the assumption of product liability
claims was greatly increased.

It was a question of survivability of the successor corporation or
business.

Mr. CoHEN. You think that that would have been in jeopardy if
they would have accepted the pre-petitioned tort claims? Is it that
great of a potential

Mr. MILLER. Mr. Chairman, it is a question of how many liabil-
ities does the purchaser assume without going into that dangerous
area of being not feasible as a business operation.

As pointed out by my colleague, my learned friend Professor
Baird, in his statement, there is no assurance of feasibility or suc-
cess, even now after this sale; and you are on a very difficult path.
As Mr. Robinson said, bankruptcy is painful and you have to draw
the line at some place.

Mr. COHEN. Professor Baird also suggested that tort claims, if I
quote him, are among those that should be protected with a super-
priority lien.

Mr. MILLER. I understand that, Mr. Chairman. And the problem
with creating super-priority liens is when do you stop doing that?
And if you create enough super-priority liens, there can never be
a bankruptcy reorganization, because you will never be able to sus-
tain the cost of that restructuring process.

Mr. COHEN. Let me give myself a few extra seconds here to ask
you this.

In your long experience, in most cases where there are large
bankruptcies like this—and there is a question about civil—doesn’t
most of the liability still attach or is the liability extinguished for
tort claims?

Mr. MILLER. In most cases, the liability for tort claimants is ex-
tinguished; it remains with the old company in the context of a sec-
tion 363 sale.

If it is a traditional Chapter 11 in which there is a plan of reor-
ganization and it is a negotiation over a long process, it may be dif-
ferent because of the bargaining. You have to take into account the
assets you are dealing with.
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In the context of GM and, I assume, Chrysler you are dealing
with a wasting asset. If you compare, for example—if I can refer
to the Delphi case, which is about to enter its fourth year of bank-
ruptey if it doesn’t come out, you had a company that went into
Chapter 11. At the time it went in, there was a substantial basis
to think that that company was solvent. During the course of the
bankruptcy, it has turned into an insolvent company—in fact, ad-
ministratively insolvent.

So that a traditional Chapter 11 in the context of the economic
circumstances we are in today is not feasible for a large company.

Mr. CoHEN. Thank you, Mr. Miller.

I now recognize the Ranking Member of the Subcommittee for 5
minutes, Mr. Franks.

Mr. FRANKS. Thank you, Mr. Chairman.

Ms. Van Der Wiele, I might go ahead and address this both to
you and Mr. Orr. As I understand it, there was a significant effort
on the part of the Chrysler earlier on, when they began to see some
of the dealers have—tell the dealers that they were going to have
to be terminated, that you tried to use some of the Treasury money
to assist them and that there was some resistance on the part of
Treasury to that end; is that correct?

Mr. ORR. Mr. Franks, I am not exactly sure to what you are re-
ferring. You are talking about the early stages of the bankruptcy?

Mr. FRANKS. Yes. From the Treasury itself, that there was a re-
sistance in the bankruptcy process where you tried to—in the proc-
ess that you tried to help some of your dealers, much the same way
as Mr. Robinson has said, where General Motors made some efforts
to assist them, that you also tried to do the same thing and that
there was resistance on the part of the Treasury; is that correct?

Mr. ORrR. I think I know to what you are referring, Mr. Franks.

Actually, we received support of Treasury in trying to help our
dealers. In the case we recognized that some of our dealers were
going to have problems obviously with bankruptcy filing and our
financier, where two-thirds of our dealers—Chrysler Financial an-
nounced on the date that we filed, April 30, that they would no
longer be providing wholesale financing to our dealers. We had
begun on April 23 to go back and seek alternative wholesale financ-
ing—ironically, through GMAC—to benefit our dealers for whole-
sale flooring; and we also put in place in the case a structure, a
reallocation program, that assisted our dealers with reallocating
the inventory, the vehicles that they had on their lots, to other
dealers that were going forward.

The reality is that Treasury was somewhat supportive in our ef-
forts to do that and recognizing that it was for the benefit of both
the dealers that were rejected and the dealers that would be—75
percent going forward that would be assumed.

Mr. FRANKS. If the airline companies came to you now and asked
you, what were the worst things and the most political things to
which the President and the auto task force subjected Chrysler
since it became involved—I know it is a very loaded question, but
I hope you will be as candid as you can.

What would you try to redirect the airlines’ focus on? What
would you warn them about? What would you say, be careful here,
be careful there?
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Mr. ORR. Well, honestly, Mr. Chairman, my role as counsel to the
company was focus on the legal doctrine, the law and the case law.

The political aspects, I will leave to—another day to someone
else.

Mr. FRANKS. Let me shift gears.

Mr. Robinson, if the airlines came to you and asked what things
the Administration and the auto task force had done that most
harmed your ability to raise private capital or attract private own-
ership, going forward, what would you tell them?

Mr. ROBINSON. Well, I wouldn’t—I wouldn’t get into a political
discussion, quite frankly. I think the reality for us is that there
was a benefit to us, quite frankly, in some of the objectivity with
which the task force took the task of evaluating our business plan
and forcing us to take harder looks at some things that we needed
to do to be successful in the long term.

So, to the contrary, I didn’t view this—my exposure to it, any-
way—as not a political process so much as it was an objectivity ex-
ercise with some soul searching from the outside.

Mr. FRANKS. So your perspective is that the government’s—of the
things that they pressured you or didn’t pressure you to do, is all
objective; and it all worked out perfectly for you?

Mr. ROBINSON. I think we made the business decisions we had
to make without any political interference.

Mr. FRANKS. Does that include firing of Mr. Wagoner and the
purging of your board? Do you think that was a good thing?

Mr. ROBINSON. I didn’t have anything to do with it. I will tell you
I heard the testimony yesterday and I accept it for what it is.

Mr. Wagoner is somebody I know personally. I know what kind
of person he is.

But I also heard the criticism that we didn’t move fast enough,
far enough and aggressively enough; and I accept the criticism of
the Treasury for what it was.

Mr. FRANKS. As a capitalist, does it concern you that government
can come in and fire your CEO and purge your board? Does that
not concern you some?

Mr. ROBINSON. Well, we—we don’t intend to be in the business
of being run by the government. I think the government has made
it clear they want us to be successful so they can get out of the car
business as an investor. So we want to oblige them as soon as we
can.

Mr. FRANKS. I don’t want to be too insistent, but I mean, I be-
lieve you when you say you want to be a capitalist. I really do.

But obviously this has put you in a compromised position. And
I am sorry that it has, because I do think that the gas prices and
some of the pressure in capital markets made impossible cir-
cumstances for a lot of you.

But the fact remains that our government has come in and
seized a lot of power there. If we can’t come to that conclusion to-
gether, we are on a different planet. And I am sure that it has to
concern you some that capitalism is challenged here in this way for
government, as in other socialist environments, has tried to exert
force over the economic mechanisms.

Does that not concern you as a capitalist?
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Mr. ROBINSON. Going to the government for a loan was not our
first choice. We were in the position we were in because there were
no other capital markets available to us. And having been through
this process, I think we have made most of the opportunity that
has been given to us.

It is what it is, sir.

Mr. FRANKS. Thank you, Mr. Robinson.

I yield back, Mr. Chairman.

Mr. CoHEN. Thank you, Mr. Franks.

I would now like to recognize the gentleman from Michigan, the
distinguished Chairman of this Committee, Mr. Conyers.

Mr. CONYERS. Thanks, Chairman Cohen.

The interesting thing about these hearings is that you get testi-
mony all over the spectrum. We get it. I just hope that you leaders
here in the first panel can just stay quietly around to listen to
some of the other testimony.

The dealers are going to be hollering their heads off about this.
I want you to examine with us some of the unfairness and some
things that may be able to be rectified. So I don’t want you to, you
know, leave the room and go to your commercial flights, but that
you stick around with us and let’s wade through this hearing
today. I think it is pretty important.

I notice that my colleague, Carolyn Cheeks Kilpatrick, is here. I
am sorry that she can’t ask any questions. She knows how strict
the rules are in Judiciary.

Ms. KILPATRICK. I accept them.

Mr. CONYERS. And, of course, Sheila Jackson Lee is always
a}Il'ound, and under these circumstances, she can’t even say any-
thing.

So here is what I am trying to do. Here is what I am trying to
get out of these two excellent hearings that have been held. Is
there any way we can cushion some of the problems of the accident
victims, of the dealers themselves, of the suppliers? Are there some
strategies that we can consider that are not legislative? We are not
trying to pass some more laws in this.

How open are you to—all four of you on this panel, to that kind
of a concept?

Mr. CoHEN. Can we get a witness?

Ms. VaN DER WIELE. Mr. Chairman, I think that certainly—as
it respects the dealers, I think that there is a good possibility to
have discussions in a nonlegislative context. I believe that Mr.
Press, who has testified here before, has initiated some of those
discussions; and we support continuing those discussions.

Mr. ROBINSON. Mr. Chairman, General Motors—as accelerated as
all this timing has been for all of us, General Motors has engaged
the dealers as Chrysler has, through the NADA in particular. We
think there are a lot of possibilities available to us. We have been
very interested in having those discussions move forward.

We have got a number of ideas to do things in addition to the
things we have already been done, which is, quite frankly, a lot be-
yond what normal bankruptcy would allow us to do; and we are
certainly interested in sitting at the table with the representatives
of NADA and talking, in addition, with any individual dealers that
have an individual point of view about their circumstances.
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We have had an appeals process to address some of the concerns
that Chairman Conyers has mentioned. We have attempted to soft-
en the blow with wind-down dealers, with a substantial financial
package, some of which they have already received; and others
have asked if they can accelerate that process.

We have actually had a few dealers in the last couple of weeks
ask if they can get the wind-down package although they were of-
fered continuation agreements. I think we have had nine or ten of
those that have come to my attention.

So we are trying to work with the dealers. We will do that and
continue to do that, but we have to work through a mechanism
that allows us to deal with the entire dealer population; and we
prefer that to be NADA.

Thank you, sir.

Mr. CONYERS. Mr. Orr, Chrysler has taken a little harder line in
the kind of discussion that I am outlining. You folks have termi-
nated your dealers, period, and up here on the panel we are begin-
ning to distinguish—and this is not unusual, but even after Trent
Franks went into this great soliloquy about Chrysler, you guys are
toeing a tougher line.

Can you look at this with us? And maybe as you listen to some
of the other discussion from the scholars and the dealers, maybe
we can loosen up a little bit.

Mr. ORR. Mr. Chairman, on behalf of Old Carco, our approach
was necessitated by a little bit of a difference in terms of both the
structure of our dealer relationship—Chrysler had legacy per-
petuity agreements; that is, they did not terminate on a certain
date, they went on and on and on. The only time to reject those
agreements was in the course of the bankruptcy pursuant to sec-
tion 365 of the Bankruptcy Code.

In addition, our purchase was with a ancillary third-party pur-
chaser, Fiat Group, now New Chrysler. We don’t even own the
name anymore; we are called Old Carco. So under the terms of our
purchase agreement, our purchaser had the right to select which
assets, including those assets in the dealer network it chose to pur-
chase.

So the structure of our deal was a little bit different, and perhaps
that results somewhat in the perception that we are taking a little
bit harder line. Our requirements in both the naming of our pur-
chaser and the nature of our transaction were different.

However, to the extent Ms. Van Der Wiele has spoken on behalf
of the new company, I think there is some commonality in terms
of an expression going forward with the new company. It would not
benefit dealers to talk to me. We are Old Carco. We do not manu-
facture cars. They are rejected dealers on my behalf.

Mr. CoNYERS. Well, so you were legally forced to take what ap-
pears to be a little bit tougher stance than this wind-down. I hope
you are right. I hope the discussion bears up the position that you
are sharing with us today.

Mr. OrRR. Well, respectfully, Mr. Chairman, I believe the case
law, both Lionel and Bildisco, regarding rejection and the obliga-
tion of the debtor to exercise its fiduciary duty regarding burden-
some contracts, was substantiated both by the Bankruptcy Court,



44

the Second Circuit Court of Appeals, and implied by the U.S. Su-
preme Court’s implicit rejection issue of stay into our transaction.

In fact, of the 789 dealers that Old Carco rejected, only one deal-
er has taken an appeal of the rejection order opinion, and that ap-
peal is pending.

Mr. CoNYERS. I know that, but citing all of these authorities that
you had to be tough doesn’t change my position at all.

Mr. ORR. I understand. I understand.

Ms. VAN DER WIELE. Mr. Chairman, if I could point out, Chrys-
ler Group, the new company, has made an effort to provide a soft
landing to the rejected dealers. It has taken its promise to redis-
tribute all of the vehicle inventory, parts, and special tools; and as
I said before, it is willing to discuss some type of nonlegislative so-
lution, and it has already offered to dealers the opportunity to pro-
vide total transparency in the dealer selection process for that indi-
vidual dealer. And in addition to that, it is willing to consider a
dealer for further business opportunities with Chrysler Group.

Mr. CONYERS. Mr. Chairman, just concluding, if you pulled us all
in a back room after these hearings—and we have all heard each
other in the way that this is going on—and you brought in coffee
and locked the door, I think we could work something out that is
considerably more favorable to the people that are going to have to
feel this pain.

And T just want all of you to know that that is where we are all
coming from. We would include Kilpatrick and Jackson Lee and ev-
erybody—and Coble and, of course, Trent Franks, by all means—
and we could probably get somewhere, maybe sandwiches later on
after the coffee runs out.

Mr. IssA. I will do the sandwiches.

Mr. CoHEN. Thank you, Mr. Chairman. I appreciate the sugges-
tion.

I would like—before I recognize Mr. Jordan who, I think, will be
next on the questioning, I would like it if the four of you would be
kind enough to stay, if you can, after your panel to hear the next
panel, and possibly come—because Starbucks is being ordered. But
if you could stay, it might be very helpful to hear the testimony,
et cetera.

Mr. Jordan, you are recognized for 5 minutes.

Mr. JORDAN. Thank you, Mr. Chairman. I want to thank the wit-
nesses for being here today and thank you for the role your respec-
tive companies have played in the United States of America.

My dad, a 30-year worker at General Motors in Dayton, Ohio,
put three kids through college working for that company, so we do
appreciate that.

But I want to go, Mr. Robinson, back to where my colleague, Mr.
Franks, was with his questioning, this interaction between the task
force and General Motors.

Mr. Bloom went to great lengths yesterday to describe that, to
say that General Motors makes decisions about how the company
operates, not the auto task force, even though—as Mr. Franks
pointed out, even though the former CEO was told to take a hike
by the government, even though the government is the majority
owner of the company, even though the government controls the
board, even though Fritz Henderson said 2 weeks ago in an inter-
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view that he is on a, quote, “short leash” in running the company
and has to deal with the task force on a regular basis.

You seemed to indicate that you agreed with Mr. Bloom’s depic-
tion of how that interaction takes place. Give me your thoughts on
how that works out, because I think a lot of Americans, a lot of tax-
payers, who now own the company, would look at the facts and say,
it looks like these 10 guys on the auto task force, who have no ex-
perience in the auto dealer business, no experience in the auto
manufacturing business, are actually running the company.

Mr. ROBINSON. Well, the best way I could answer that, Congress-
man, is that in my experience—and I am not in every conversation,
by any means; I certainly am not. But my understanding from the
people that are in a lot of the conversations that have taken place
over time is that the description he gave you is a very accurate de-
scription of the way I understand it has worked.

Mr. JORDAN. Isn’t it true that the auto task force had to sign off
on the restructuring plan, so in the end they gave the thumbs up
or thumbs down to the plan that included which dealerships would
be closed, which dealerships would remain open, and just as impor-
tantly which manufacturing facilities would be closed and which
ones would remain open?

Mr. ROBINSON. Well, you have asked a couple of questions that
contradict each other in terms of what the answer would be that
I give you.

They absolutely reviewed the restructuring plan in the aggre-
gate. There is no question about that. To my knowledge, they did
not review individual dealerships. They did not review individual
plants.

Mr. JORDAN. But that is my point. Same difference. If they are
going to sign off on the whole plan, which includes which facilities
are going to close on the manufacturing side and which dealerships
are going to close, which are going to stay open, they, in effect,
made a decision on the final restructuring plan. Is that right?

Mr. ROBINSON. They looked at aggregate numbers as far as I can
tell. I don’t think they say individual

Mr. JORDAN. Let me ask you this question. Were there previous
plans submitted to the task force?

Mr. ROBINSON. I believe so, yes. We had a February 17 mandate
to provide a plan to the task force——

Mr. JORDAN. How many plans were before the task force?

Mr. ROBINSON. At least two, one on February 17 and then one
subsequent to the President’s comments on March 30, that was
provided to the task force consistent with the President’s direction.

Mr. JORDAN. So the first plan that comes before the auto task
force, they said, We don’t like this?

Mr. ROBINSON. Correct.

Mr. JORDAN. And there could have been dealerships in that plan,
manufacturing facilities in that plan that were slated to stay open
that in the subsequent plan, the final plan, the one adopted that
are now closed?

Mr. ROBINSON. That is mathematically true.

Mr. JORDAN. Is there—can the public have access to that first re-
structuring plan? Is that public knowledge?
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Mr. ROBINSON. No it is not. It is confidential business informa-
tion.

Mr. JORDAN. So the taxpayers who are now paying for the com-
pany, we may have had, in fact—and this is back to the point. If
GM is running the affairs, the first plan that was submitted to the
task force could, in fact, have included for example the GM manu-
facturing facility in the Fourth District of Ohio in Mansfield, it
could have said that facility should stay open and the auto task
force says, We are saying no to that plan?

Mr. ROBINSON. I don’t know whether it did or it didn’t. But it
could have. I don’t know.

Mr. JORDAN. Do you think that is some information that the tax-
pa);ers of the country would like to see and should have a right to
see?

Mr. ROBINSON. I can’t answer that, but I can tell you

Mr. JORDAN. I know there are a lot of people in Mansfield, Ohio,
a lot of people I have the privilege of representing, who would like
to see that.

Mr. ROBINSON. I can certainly understand that, sir. But I can tell
you this: that our own management, confronted with the rejection
of that initial plan, came to the conclusion the government was
right in forcing us to take another hard look——

Mr. JORDAN. Of course they are right. They are paying the bill.
You had to come to that conclusion. It is the same conclusion that
Kent Lewis came to when Ben Bernanke and Hank Paulson told
him, You either go through with the Merrill Lynch acquisition or
you are gone and your board is gone.

You have to come to that conclusion. That is why it is important
for the public to be able see what took place, what was in that first
restructuring plan—a great example of the fact that the auto task
force is running the company; it is not GM who is running the com-
pany.

Mr. ROBINSON. I would have to disagree with you, sir, on that.
I understand your point——

Mr. JORDAN. But the facts, I think, support my conclusion.

Mr. ROBINSON. Well, the fact is that they provided a level of ob-
jectivity in reviewing a plan that we thought was adequate, and
they pointed out the inadequacy of it which——

Mr. JORDAN. A level of objectivity from 10 guys who had never
been in auto manufacturing, had never been in the auto dealership
business.

This is the problem when you start down this road where you
have this kind of unprecedented involvement of the government in
the private sector, back to Mr. Franks’ important point that he
made in his opening statement.

Mr. COHEN. Mr. Miller, do you seek recognition to respond?

Mr. MILLER. If I might, Mr. Chairman, I would like to add some
perspective to the concept of capitalism and private capital. Mr.
Franks referred to Mr. Wagoner’s departure.

You have to remember the government was a creditor for, I be-
lieve, about $19.4 billion as a secured creditor. The government
acted in the same manner as any secured creditor in a distressed
situation; and it is not unusual in those situations for the secured
creditor in that situation to say, we have lost confidence in the
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CEO. And in many of those situations what happens is, either the
CEO is retired or a chief restructuring officer is appointed at the
suggestion of the secured creditor. And that is just normal debtor/
creditor relationships, and it is the secured creditor who has larg-
est economic stake.

And when you look at a company like GM, which had $19.4 bil-
lion of outstanding secured debt, the ability to get any kind of addi-
tional capital—nobody would lend money unless it could prime the
government. And putting aside the fact that there was no private
capital, since Lehman went down, from September 15 on through
the balance of the year and into 2009, what was being done was
not the government acting as this great 1,800-pound gorilla, or
whatever you want to call it; it was a secured creditor trying to
protect its economic investment in this company.

Thank you, Mr. Chairman.

Mr. JOHNSON. Would the gentleman yield?

Mr. CoHEN. The Chairman always recognizes the distinguished
gentleman from Georgia.

Mr. JOHNSON. Thank you, Mr. Chairman. And again I appreciate
your holding this hearing.

I wanted to ask you, sir, do you believe that the auto manufac-
turers had to be bailed out by the taxpayers of the United States
of America? Was that a good decision or was it a bad decision?

Mr. JORDAN. If you are asking if I supported the bailout, I did
not. I did not vote for the initial $700 billion bailout which—the
funds were taken from that to give that, so I did not support that.

Mr. JOHNSON. Let me ask you about the auto bailout, auto manu-
facturers’ bailout. Do you think, in retrospect, that that was a
worthwhile endeavor for the taxpayers?

Mr. JORDAN. Again, I did not support that legislation either.

Mr. JOHNSON. All right. So you would have supported just letting
our manufacturing base in this country, the auto makers, just sim-
ply go out of business

Mr. IssAa. Mr. Chairman, could I have regular order, please.

Mr. CoHEN. I think that is probably a pretty good idea at this
point. We should take advantage of our witnesses.

Thank you, Mr. Johnson.

Mr. JOHNSON. I would yield back

Mr. CoHEN. I would now like to recognize Mr. Maffei from the
great State of New York for 5 minutes.

Mr. MAFFEIL. Thank you, Mr. Chairman. And as one of the lead
sponsors of one of the proposals addressing the auto dealers’ con-
cerns, H.R. 2743, the Automobile Dealer Restoration Rights Act, I
want to thank you again, and the Chairman of the full Committee
and the Ranking Member, as well, for being willing to hold these
hearings. And I want to thank the witnesses especially for coming.

Yesterday it was quite interesting with Mr. Bloom. He mentioned
a number of things. One thing he did was he did at one point char-
acterize where the National Automobile Dealers Association was on
one issue that they take issue with, and I did want to, by unani-
mous consent, submit to the record just a news release they have,
just stating their view on that particular comment.

Mr. Chairman, I submit the statement into the record.

Mr. CoHEN. Without objection.
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[The information referred to follows:]

FOR IMMEDIATE RELEASE
July 21, 2009

NADA Response to Comments by the Head of the
White House Auto Task Force

WASHINGTON (July 21, 2009} — Today’s characterization by the head of the White House Auto Task
Force with regard to the position of the National Automobile Dealers Association (NADA} on the
question of dealer cuts is inaccurate. In comments at a hearing before the House Judiciary Commercial
and Administrative Law Subcommittee, Ron Bloom maintained that NADA’s only point of contention
was the speed of dealer cuts. Not true. NADA is on record as consistently disagreeing with the idea of
drastic cuts in the number of auto dealers. Auto dealers are independent business owners, entrepreneurs
who invest millions of dollars in land, facilities, vehicle inventory, parts, training and employees. It is the
dealer who should decide, based on market conditions, when to exit the business. Since dealers cost
automakers next to nothing in overhead expenses, cutting dealers at this time does nothing to make either
GM or Chrysler more viable.

NADA’s position on the issue of dealer cuts has been outlined on numerous occasions, including in
multiple meetings with the Auto Task Force. These positions were also stated publicly in an Open Letter
1o President Obama that was published in major newspapers around the country (see attached).

Here’s a partial list of other occasious when NADA voiced its strong opposition to dealer cuts:

e June 12 - Press release: NADA Welcomes Congressional Oversight of Dealership Closures

e June 10 - Press release: NADA Applauds Congressional Efforts to Restore Dealer Rights

e May 23 - NADA asks all dealers to contact their U.S. Representatives to urge them to
cosponsor H.R. 2743 and S. 1304, the “Automobile Dealer Restoration Rights Act.”

* May 13 - Dealers and dealer association executives from around the country converge on Capitol
Hill to impress upon lawmakers that the drastic, rapid dealer cuts demanded by the President’s
auto industry task force will have a detrimental effect on automakers, the economy and the
country... NADA press release: "Auto Dealers Are Urging Congress to ntervene With the Obama
Administration to Oppose Drastic Dealer Cuts”

Contact:

David Hyatt

Vice President

NADA Public Affairs
(703) 821-7120

(202) 281-4550 mobile
dhvatt@nada.org

Mr. MAFFEL Thank you.

On the question of the auto companies, we asked him, several
Members asked him about what the rationale was for needing to
do the reductions. I asked him whether it was the policy of the Ad-
ministration that the dealer cuts needed to be done; and if they
had not been done, then the companies would not have been viable.
He did not directly answer that question; he simply said it was a
part of the whole package.
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I do believe, as I pointed out in yesterday’s hearing, that there
has been a lack of transparency and a lack of consultation with the
dealers in the means by which Chrysler and GM have chosen to de-
cide which franchise agreements to reject. And I still believe there
is a lot of confusion as to how the closing of these dealerships, hun-
dreds across the country, will be financially beneficial to the two
auto companies.

It seems to me that although there might be some long-run cost
savings that the automobile companies provided these dealer net-
works over time in a way to lower their costs. And most of the
costs, as I mentioned yesterday, the employees, the rent or the
mortgage, a lot of—the equipment is all dealt with—the dealers all
do that.

So I do want to ask our witnesses, both Ms. Van Der Wiele and
Mr. Robinson, and I will start with Mr. Robinson. Can you describe
in terms that Members of Congress can understand, and their con-
stituents, how reducing these dealer networks this substantially
makes General Motors more viable?

Mr. ROBINSON. Mr. Maffei, I would break it down into two cat-
egories. And I know from your comments about Mr. Bloom’s re-
marks yesterday, you are not interested in hearing a lot of detail
about financial analysis. But I will tell you as a matter of fact over
time, because of the inefficiencies in the network and a host of rea-
sons, there are a bunch of built-in costs that have accumulated
over time for General Motors that one of our competitors, Toyota,
doesn’t have.

Mr. MAFFEL Actually, on the contrary, Mr. Robinson. At least
some example; I would be happy to hear actually some real specific
examples.

Mr. ROBINSON. Let me give you an example. In terms of the
brand equity that we are trying to protect and develop here—and
that is really what drives this, because without successful brands
we are not going to be successful with this second chance we have
been given. So the driving force is to build brand equity and be suc-
cessful that way.

One of the symptoms of a weak brand is subsidizing at the dis-
tribution network. Now, we have done it in various forms and we
can provide you with an overall breakout of basic categories of ex-
pense. But, for instance, we have a 1 percent program with our
dealers where, essentially, for all the revenue we receive on the
sale of cars, the dealers get back 1 percent because the weaknesses
in the network have required that over time. We provide dealers
with other subsidy supports on advertising and various programs
that, quite frankly, Toyota doesn’t have to engage in.

From my perspective—and I am not an expert on marketing, I
am a lawyer. But from my perspective, this falls in much the same
category as the things we had to do with our labor agreements, for
instance, to get our costs comparable to Toyota to be competitive.

But let me give you another example that is more concrete than
talking about numbers. The City of Cleveland is an example that
comes to mind. We sell the same number of vehicles, more or less,
than Toyota in that marketplace, about 9,000. For Chevrolet 9,000,
the same for Toyota. They have 5 dealers, we have 14 dealers. The
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weaknesses that that generates in our dealer distribution network
are profound and need to be fixed.

We have other weaknesses in rural markets, as well, with deal-
ers that aren’t meeting standards. And we have tried to help these
dealers with, as you know, these wind-down agreements.

But from my perspective as a lawyer in dealing with the folks
that are trying to fix the business, it is a brand issue, and the deal-
ers are a symptom. The weaknesses in the dealer network are real-
ly a symptom of the brand issue.

Mr. MAFFEL. Thank you, Mr. Robinson. I would point out that
UAW, in terms of labor agreements and indeed the creditors, were
included in discussions that the dealer networks never were, at
least not until recently.

I ask the Committee’s indulgence that I just let Ms. Van Der
Wiele to just address my question.

Ms. VAN DER WIELE. Thank you, Mr. Congressman. Going for-
ward, the new Chrysler Group LLC will reduce the number of over-
lapping products. We are moving forward from 27 nameplates cov-
ering 13 product segments in the 2007 calendar year, to a target
20 nameplates covering 17 segments by the 2013 calendar year.
Fewer nameplates with better product and customer market cov-
erage will help improve the overall return on our product capital
investment. This means that dealers need to have all three of our
brands under one roof in order to offer a full range of products and
to optimize their profit potential.

I have some examples here of lost revenue and costs associated
with discontinued dealers: product engineering and development
for sister vehicles.

Mr. MAFFEIL. Ms. Van Der Wiele, I am already out of time. Why
don’t we just submit that? We can submit that to the record.

But I would caution you that that doesn’t really answer my ques-
tion in a way that I can explain to any of my constituents. And
that is part of the problem here.

Anyway, I yield back the time that I have already used up.

Mr. CoHEN. Thank you.

Mr. Coble from North Carolina, you are recognized for 5 minutes,
sir.

Mr. CoBLE. Thank you, Mr. Chairman.

Witnesses, thank you all for being here with us today. I had to
momentarily leave, so this may have already been covered, but let
me put a two-part question to Mr. Robinson and/or Mr. Miller.

If you would, Mr. Robinson, explain the significant distinctions
between the Chrysler plan and the GM plan on the one hand.

And, secondly, I have cosponsored H.R. 2743 and 2794, which
were introduced by Representatives Maffei and LaTourette. Both
bills came to me strong, with a strong endorsement of the Auto
Dealers Association in North Carolina.

Explain, if you will, to me the dealership wind-down process, in-
cluding in your bankruptcy plan; and also, if either of these two
bills is enacted, how that would affect the dealerships that partici-
pate in the process.

Mr. ROBINSON. Congressman Coble, I will answer the second
question first, if that is okay, because I have some concerns about
that.
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I mentioned earlier in my testimony that General Motors has a
plan to allow for a soft landing for these wind-down dealers. The
first installment on that wind-down plan—by the way, 99 percent
of the dealers that were given the notification that they had this
opportunity signed up for it. That was approved by the bankruptcy
court. The bankruptcy court concluded these are not coercion con-
tracts. That is in the language of the sale order.

And, by the way, just so you know, there were originally some
objections by 45 State attorneys general in the process of looking
at the sale process. They withdrew their objection, and they accept-
ed the fact that these wind-down agreements are not coercive as
part of the language of the sale order.

I can’t talk to Chrysler’s program. I can only tell you about ours.
I have concerns about the legislation in this respect. We could have
a nice constitutional argument, constitutional law argument about
a lot of the issues that it raises, but a practical issue for me is this:
We have already started making payments to dealers, according to
the terms of the wind-down, to this point in the neighborhood of
$150 million. Dealers are coming to us now saying: “Can you accel-
erate the process? I have sold down my inventory. I would like to
get out of this business and terminate my dealership. You didn’t
terminate me, but I would like to terminate my dealership arrange-
ment with you. Can you provide the rest of the money?”

And we want to honor those requests. We have had probably 25
or so to this point. I don’t know as I sit here what the consequences
will be for dealers, for us, if Congress passes a law that says we
have to take these dealers back. We will obviously comply with
whatever the ultimate ruling on the law is, but I am confused as
to what this is going to do to a lot of people that have received a
lot of money from us at this point.

Mr. CoBLE. And how about the first question?

Mr. ROBINSON. The first question on the difference is I can talk
about our program of wind-down. And the dealers basically, for any
new car in inventory, if they have gotten a wind-down agreement
from us for any franchise, it is $1,000 per vehicle. Plus, if it is a
complete wind-down of their operation, 8 months of rent coverage,
whatever they say it is based on their financial statements. We are
not quibbling with them about the rent factor.

Mr. CoBLE. I thank you for that, Mr. Robinson.

Ms. Van Der Wiele and/or Mr. Orr, let’s shift to your situation.
Why did not you all at Chrysler include a dealership wind-down
similar to the GM proposal? Obviously there was a good reason; I
would just like to know what it is.

Mr. ORR. Mr. Coble, the nature, as I mentioned before, the na-
ture of the dealership agreements at Chrysler were essentially per-
petuity agreements that went on and on. We did not have term
agreements that would expire, and it was necessary for us and our
debtor, pursuant to our master transaction agreement, our pur-
chase and sale agreement, to make a determination about what as-
sets we would reject and pass on to our purchaser. That necessarily
included a reduction in dealer network.

In fact, the testimony in the court below, both by the purchaser,
was that the analyses—the dealer network needed to be downsized.
Three of the dealer witnesses in the case below testified that there
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were too many dealers at Chrysler. They testified that there are
economies of scale and efficiencies for consolidation of our dealer
networks. These are the witnesses of the dealers objecting to our
sale. And they also testified that there would be increased sales to
the remaining dealers through winding down the network.

So the decision made economic sense, both increasing the prob-
ability of gaining market share and what the industry calls
through-put, which is basically sale of cars, that was required by
our purchase and sale agreement. And frankly, Mr. Congressman,
we did not have the cash on hand to institute the type of program
that would require wind-down and payout of certain benefits to our
dealers.

Mr. CoBLE. Thank you, sir.

Mr. Robinson, in your testimony you indicated there were certain
costs that were not borne by Toyota. What were those costs?

Mr. ROBINSON. Well, part of it, sir, is an arrangement we have
created with the dealers where we flow money back to the dealer-
ships for advertising purposes and things like that. And that is
quite a sum of money. It is probably half—I haven’t got the figures
in front of me, but it is probably half of the $2 billion or so associ-
ated with that. There are other fixed costs associated with the size
of this dealer network to the tune of another $400 or so million.
The total cost that is associated with this series of accumulated
subsidies is about $2.5 billion.

Mr. CoBLE. I thank you. I see my time has expired. Thank you,
gentlemen, for being with us. Mr. Chairman, I yield back.

Mr. CoHEN. I thank the gentleman for his questions. I now recog-
nize the gentleman from Georgia, the Subcommittee Chairman, Mr.
Hank Johnson.

Mr. JOHNSON. Thank you, Mr. Chairman.

You know, the taxpayers have spent—and some would say in-
vested—$60 b11110n in bailout money for the automobile manufac-
turers. And I myself think that was a much better way to go than
to allow our manufacturing base to wither away. Doom was im-
pending.

And so it is understandable that you would take your last resort,
which is to go to the government and ask for money. And that was
the practical reality of things. What would we do? Would we just
do nothing? We certainly couldn’t do that.

So with this $60 billion investment in the companies, the Amer-
ican people deserve aggressive protection as to how that money
would be spent and the effects of corporate decisions, including
things like corporate bonuses. And if there is someone at the com-
pany who is not equipped to lead the companies into the future,
then they certainly need to come out.

And taxpayers are the ones that are represented by the govern-
ment, and the government thus has a role to play in overseeing the
$60 billion investment. You know, it is not meddling in the affairs
of the companies, it is just wise and pursuant business decisions
being made by, he government which never desired to be an auto-
mobile business.

And so I will ask, though, from the representatives from GM and
Chrysler, the amount of cars sold by Chrysler, Ford, and GM has
decreased over time. And, now, about 3 years ago Ford, I guess,
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saw things coming; they mortgaged the company to the tune of, I
believe, about $18 billion, and they have been able to avoid asking
for any taxpayer bailout money.

GM, which had the most market share, did not escape that fate,
and neither did Chrysler, who is coming back for the, actually, I
think second time over the last 30 years or so for a bailout.

And so meanwhile, the domestic automobile manufacturers are
victims of a declining market, and Ford has been able to weather
the storm. In fact, Chrysler and GM went bankrupt. Ford never did
go bankrupt.

Now, Ford does not have a program of closing dealerships, but
GM and Chrysler do. Now, is that difference a result of basic mis-
management, wrong decision-making by the folks at GM and
Chrysler? I mean, how could we account for it?

Mr. CoHEN. Mr. Johnson asked: Did Ford have a better idea?
Can anybody tell us?

Mr. ROBINSON. I will try to answer your question, Congressman,
this way. I can’t speak for why Ford did what it did when they did
it. I do know, from what I can read in the trade publications, that
they did have an extensive dealership network program that pre-
ceded where we are today. Their dealer count is going to be in the
neighborhood of where we are, when we are done with our pro-
gram.

Why didn’t we do what they did 3 years ago? I can’t answer that
question. I don’t think anybody foresaw 3 years ago the environ-
ment that we would be in at the end of 2008, quite frankly. If they
did what they did to monetize their assets at a time when they did
it, I am sure they had good reasons for it. I am not sure they saw
the economic tsunami any more clearly than anybody else, but they
must have had good business reasons for doing what they did.

Ms. VAN DER WIELE. Yes, Mr. Congressman. I also can’t speak
to Ford’s decision-making, but what I can do is put the dealership
issue in perspective. And that is, between 1990 and 2007, the aver-
age number of new vehicles sold in the United States was 16 mil-
lion. This year, they are projecting no more than 10.1 million.

So, obviously, all the auto companies, particularly those that
have—the Big Three that have the legacy dealerships had to re-
duce the size in order to cope with the drastically lowered sales vol-
ume.

Mr. JOHNSON. Is it true that Ford sales has a lower market share
than GM or Chrysler? Is that true or is that false? And if it does,
then isn’t it a fact, then, that GM going down to the number of
Ford dealerships, the number of dealerships that Ford relies upon,
wouldn’t that cancel out that argument that we are just simply
going down to the number of dealerships that Ford has?

And I appreciate the Chairman’s allowing me to just exceed the
time, and this will be my last question.

Mr. ROBINSON. Congressman, we will still have more dealerships,
I believe, than Ford. If you look at the difference in our market
share, I don’t think it is proportional to the difference in the num-
ber of dealers we have or have had up to this point time, where
we have had over 6,000 versus the difference in our market share.
Again, that is a lawyer’s reaction to a market analysis question, so
bear with me.
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Mr. CoOHEN. Thank you, sir.

Mr. Issa from California is recognized for 5 minutes—or even a
few seconds further.

Mr. IssA. Perhaps. Thank you, Mr. Chairman.

Mr. Miller, you had an analysis earlier about what an ordinary
creditor would do; right?

Mr. MILLER. An ordinary secured creditor, sir.

Mr. IssA. So for going $3.8 plus-or-minus billion of DIP financing
in Chrysler, that wouldn’t be routine, would it?

Mr. MILLER. The amount is very substantial. The question is, if
you have an outstanding secured creditor, the ability to get DIP fi-
nancing—as we call it—nobody would do it unless you could prime
the existing secured creditor. So that eliminates the possibility of
getting DIP financing. And also, the amount——

Mr. IssA. No. In the case of Chrysler, the Federal Government
has simply walked away from a portion of the money it loaned in
the transaction at the time of sale.

Mr. MILLER. I wouldn’t say that they walked away. They took an
equity interest. And that is exactly almost the same thing that has
been done in GM. The new GM——

Mr. Issa. Why take equity and forgive debt? Why not keep the
debt and forget the equity?

Mr. MILLER. Because the new company, the successor, the pur-
chaser, whatever you want to call it, cannot service that debt. That
is the recognition that you had to—you have a smaller company.
Its ability to service its leverage ratio has to be consistent with
what the market will appreciate. The hope is that someday these
companies will be able to go into the private market and get fi-
nancing. And so you can’t be overleveraged.

That is why debtors—in many situations, including the auto-
mobile companies, secured creditors will exchange debt for equity
in the hope that the successor company will be viable and profit-
able.

Mr. IssA. Well, I appreciate that. But Chrysler reeks of the gov-
ernment deciding what they wanted to do without much consider-
atiocrll to their original charter under the TARP, the money they
used.

Mr. Robinson, is General Motors as committed as Chrysler, the
new Chrysler Corporation, seems to be in her statements that they
will provide, if you will, somewhat of a first—and correct me if I
am wrong, ma’am—a right of first refusal to those displaced deal-
ers in future considerations? I heard it pretty profoundly that you
wanted to make business opportunities available to them.

Ms. VAN DER WIELE. Yes. I don’t think I used the term “right
of first refusal.”

Mr. Issa. Right. I realize it was less than that.

Is General Motors committed to recognize that the dealers who
lost their dealerships lost them to dealers that got the value that
was once theirs delivered to the dealer across town? Is General Mo-
tors equally committed to finding innovative ways to accomplish
that for dealers who could meet criteria in the future for whatever
opportunities become available?

Mr. ROBINSON. Congressman, I would put that specific proposal
on the list of things that we would be prepared to sit down across
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the table and work out with the NADA and their membership. Our
intent is not to go back into places that we have had to exercise—
go through this wind-down process.

I hope we have that problem 2, 3, 4 years from now, that things
turn around, the markets are stronger, the opportunities are great-
er. But I think on behalf of the company, I can commit that we are
very interested in having that conversation with the authorized
representatives of the dealer body.

Mr. IssAa. And Ms. Van Der Wiele and Mr. Robinson.

Mr. ROBINSON. And I would call it a right of first proposal.

Mr. IssA. That is fine.

The second point I want to make sure that both of you are will-
ing to commit to is the dealers that lost their dealerships, by and
large, no matter what you say on the wind-down, they got screwed.
They got less in the wind-down than the value of their dealerships
before your bankruptcies caused them to lose their dealership. Is
there any argument there here today?

You don’t have to use my particular parochial term, but they got
less than the fair value in an ordinary market. Isn’t that true?

Ms. VAN DER WIELE. I don’t know specifics. But I can say that
the dealers, like all other stakeholders, had to accept less than they
would have anticipated but for the bankruptcy situation. But it
wasn’t just the dealers.

Mr. IssA. Let’s make sure we are clear here. They were protected
by State franchise. They had an asset which they had purchased;
in many cases, they had purchased the right—the exclusive right
in an area to sell a Chrysler, a Dodge, a Jeep, to sell a Chevy, a
Pontiac, some of them.

Mr. ROBINSON. Oldsmobiles, too.

Mr. IssA. But they had purchased that. And that was diminished
to zero, other than whatever compensation you gave them. Is that
a fair statement, that that purchase right was eliminated?

Mr. RoBINSON. Well, I would agree, Congressman. They couldn’t
sell a franchise at the point they received the wind-down agree-
ment and signed up for the program. In some cases the dealers,
quite frankly, may be doing better with the wind-down agreement
than they would have if they otherwise didn’t get the wind-down.

Mr. IssA. That would be a rare case, I suspect.

Let me ask one or two quick follow-ups. In the case of a dealer
who purchased a dealership and has a loan from one of your fi-
nance arms, particularly in the case of General Motors, so they
have a liability that is offsetting the asset they purchased.

Why in the world shouldn’t we envision here on the dais that
they can essentially default without personal guarantees? Because
one taking from one part of your company to another is, in fact, a
fair offset, even though technically under bankruptcy it isn’t.

When we are sitting up here looking at a flaw in the bankruptcy
system, if I have a dealer who owes 4.5 or 5.5 or 6.5 million to
GMAC and they have taken the dealership, and the wind-down is
not 4.5 million, it is not offsetting, why shouldn’t they be able to
say: “Here’s my building. It is your problem,” and be able to say
“You can’t go after my personal guarantee, because in fact an arm
of the very entity took it?”
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Now, there are not a lot of those, but there are some where it
is literally two parts of your company.

Mr. ROBINSON. Mr. Miller may be closer to this than I am at this
point, but, quite frankly, GMAC was once upon a time a wholly
owned subsidiary of General Motors. It is not, and we own less
than 10 percent.

Mr. IssA. I appreciate all of that. But taxpayer money went into
turning around both of your companies and forgiven for stock. My
question is: Shouldn’t we on the dais find a solution for those deal-
ers who essentially have been screwed by the bankruptcy system?
And I apologize for using that word twice, but I don’t know a more
accurate term than when billions of dollars go to taking care of
making sure that your entities are going concerns, and in a sense
they get no better, perhaps worse, of a deal than they would other-
wise.

I am looking at car deals around the country—I am sure there
are many more examples than I presently know about—who are
going to lose their homes because the asset they had was wiped out
in bankruptcy and their liability is to the very group that said,
“Buy the dealership, we will carry back this loan.”

And you may say it is only 10 percent today, but you had an ef-
fective control at the time the deal was made. That is why the rela-
tionship was created, why they didn’t go to some other bank. Gen-
eral Motors—to a lesser extent Chrysler—was in the business of if
you wanted a dealer, you helped him with the financing.

I am only asking, Do you think that we should consider; not, Do
you have the power to do it?

Mr. RoBINSON. That is a policy consideration that I would think
the Subcommittee would want to take a look at; but I can’t answer
the question any differently than that, sir.

Mr. COHEN. The gentleman’s time has expired.

Does Mr. Sherman seek recognition? You are recognized for 5
minutes.

Mr. SHERMAN. First—and other questioners may have done this.
I guess I will address this to the vice president of Chrysler. Why
is it thought to be in the automobile company’s interest to have
fewer sellers charging a higher margin for your product when those
in other businesses seem to want the smallest possible gap between
what the manufacturer gets paid and what the consumer pays?

Ms. VAN DER WIELE. Mr. Congressman, I can answer that in a
general fashion, although with your permission I think my col-
league could provide more specificity than I can.

Mr. ORR. Mr. Sherman, if I may. Much has been made about why
don’t we have more dealers, “Why would you want to reduce your
dealer network? It seems to me you are reducing the outlets for
selling your product. It doesn’t make sense.”

Automobiles are not Starbucks, which, by the way, is reducing its
profile, and automobiles are not yogurt.

Mr. SHERMAN. Starbucks is reducing because they have to pay
the people behind the counter. You had this dealer network at no
cost.

Mr. ORR. But understandably, Congressman, respectfully, the ef-
ficiencies involved in having too many outlets actually at some
level can reduce your ability to sell cars. The analysis for us, mean-
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ing Chrysler, in terms of making its decision, was that in order for
the company to go forward, saving 75 percent of its dealer network
and reducing 25 percent of its dealer network would yield greater
efficiencies to the dealers, allow those dealers to sell more car
themselves, and thereby increase their capital profile and surviv-
ability, and allow the company to sell more cars through those
dealers because of overarching marketing concerns in specific mar-
keting pools.

Mr. SHERMAN. What particularly concerns me is the statements
made, if not by Chrysler then by GM, is that one of the things you
are seeking is a larger margin, a bigger gap between the manufac-
turer’s price and what the consumer pays. And it is quite possible
that if consumers pay an extra 100 or 200 bucks, because they
can’t play one dealer off against another, that that will be to the
benefit of the manufacturer of—maybe it works better, but it does
mean that people in my district and all our districts are paying a
few hundred bucks more for a car because you can’t pit one dealer
off against another.

Shifting to the legal issue, though. It is my understanding that
in bankruptcy the claims of general creditors can be wiped out and
the claim of these dealers to a franchise was just such a general
claim. And, that in fact it would have been legal in bankruptcy for
you to have voided all the franchises, and then—I don’t know who
would have paid for them, but then you could have sold them
again. I don’t know who would have paid you for them.

But would that have been legal under bankruptcy, instead of just
voiding some franchises, voiding them all?

Mr. ORR. Mr. Sherman, section 365 of the Bankruptcy Code does
allow you to terminate burdensome contract leases. It is a require-
ment of that code that in exercising that judgment, there is a ben-
efit to the debtor. In exercising the judgment

Mr. SHERMAN. Well, clearly, there are some good franchises. If
you could have canceled the one on Van Nuys Boulevard and then
sold it, you would have made some money.

Mr. ORR. Well, perhaps, Mr. Sherman. But we made the decision
not to cancel all the franchises; 75 percent, comprising almost 85
percent of our sales, we retained, recognizing that we needed our
dealerships under the existing agreements.

The concept is you have to balance the potential benefit to the
debtor against the potential—not the harm to the dealer, but the
potential harm to the debtor. We don’t sell our franchise agree-
ments. That is somewhat of a misperception. Dealers are awarded
contracts and they capitalize their businesses, but we do not sell
franchises.

Mr. SHERMAN. So you just awarded franchises to those you
thought could do a good job, and they didn’t write you a check as
part of that award?

Mr. ORR. They do not write the company a check, but they do
have to capitalize the business. They have marketing, they have fi-
nance, so on and so forth.

Mr. SHERMAN. Needless to say, good to explore the law with you,
was once a summer associate with your firm. But the idea

Mr. ORR. Glad you remember us, Congressman.
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Mr. SHERMAN. But the idea of canceling dealer franchises was
more an exploration of what the law is or could be, not any busi-
ness advice for you. I yield back.

Mr. CoHEN. Thank you. We are almost at the slosh and cutoff.
But before we get there, we are going to give the Ranking Member
a minute for mea culpas.

Mr. FRANKS. I just wanted to point out, Mr. Chairman, I have
been pretty hard on these guys here today. And while I believe ev-
erything I have said, I think it is important to realize that there
were two giant things that caused the bankruptcies to occur. One
was an increase in the gasoline prices that had an impact on your
markets, and of course the dry-up of the capital market. You would
essentially agree with that; correct? That was the big things that
impacted? And those things weren’t your fault. Those things I be-
lieve were catalyzed ultimately by government policy. I won’t get
into the details.

But I just wanted to say that to you, even though in my criti-
cisms here I have been sincere. I do know that these things have
happened, and I think that ultimately government is to blame here
more than you are.

So, with that, I yield back. Thank you, Mr. Chairman.

Mr. CoHEN. Thank you, Mr. Ranking Member. And implicit with-
in that, it wasn’t the UAW’s fault either.

We are now at a time when we are going to be taking some
votes. The votes should take approximately 45 minutes, and then
we will resume with the second panel. We have concluded this first
panel.

I would reiterate the Chairmanof the full Committee’s sugges-
tion—and mine, also—that if you can stay, we would appreciate it.
The four of you, can you all stay to listen to the next panel and
possibly have a cup of coffee? It seems reasonable. I am sure you
are on the clock. This is part of the stimulus package.

So thank you, and I appreciate it. Mr. Chrisie is the only person
who hasn’t accepted that offer, and he is on television about not
staying, so you don’t want to leave. So we accept that.

We will be back in about 50 minutes, and in the interim we are
in recess.

[Recess.]

Mr. COHEN. This hearing of the Committee on the Judiciary,
Subcommittee of Commercial and Administrative Law will now
come to order. Without objection, the Chair will be authorized to
declare a recess of the hearing.

I am now pleased to introduce our witnesses. Our first witness
is Douglas Baird, whose name was mentioned earlier. Mr. Baird is
the Harry Bigelow Distinguished Service Professor of Law at the
University of Chicago. His research and teaching interests focus on
corporate reorganizations and contracts. He served as dean of the
law school from 1994 to 1999. Before joining the faculty in 1980,
he was a law clerk for the Court of Appeals for the Ninth Circuit.

Professor Baird, will you please proceed with your testimony? We
welcome you.
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TESTIMONY OF DOUGLAS G. BAIRD, HARRY A. BIGELOW DIS-
TINGUISHED SERVICE PROFESSOR OF LAW, UNIVERSITY OF
CHICAGO LAW SCHOOL

Mr. BAIRD. Mr. Chairman, Ranking Member Franks, Members of
the Committee, I want to thank you for the chance to speak to you
today about the recent automobile bankruptcies.

The willingness of the Federal Government to contribute sub-
stantial resources was a necessary but not sufficient condition to
the survival of General Motors and Chrysler. Without Chapter 11
or some similar process, General Motors and Chrysler would likely
have gone out of business. In this respect, these cases show the
good that modern bankruptcy judges and lawyers are able to do,
especially in troubled economic times.

Bankruptcy law, however, provides no panacea. The challenges
General Motors and Chrysler face are far from over. There is no
guarantee either will survive. Much depends upon whether domes-
tic automobile consumption rebounds significantly over the next
several years, and whether these companies can transform their
ccl)rporate culture quickly enough in a highly competitive market-
place.

These two cases also underscore the limitations of bankruptcy
law in another way. Companies that are insolvent—and Chrysler
and General Motors were hopelessly insolvent—are unable to meet
all their obligations. Bankruptcy law can do nothing to change this.
No matter what bankruptcy provides, many worthy stakeholders,
tort victims, unpaid suppliers, pension funds, dealers, workers, will
not be paid in full or will not be paid at all.

One can try to protect some stakeholders by favoring one group,
but favoring one group necessarily comes at the expense of another.
Moreover, there are sharp limits on the ability of bankruptcy law
to do even this.

First, most firms that fail never file bankruptcy petitions. In-
deed, fewer than 1 percent of all financially distressed firms file for
Chapter 11; and those that do are typically encumbered by liens
that at the time of the bankruptcy filing have the status of con-
stitutionally protected property interests.

If you decide to protect some stakeholders of failed firms—which
you can do—such as tort victims, the best way to do this is by giv-
ing a super priority lien to those stakeholders. But it has to be a
lien that is good both inside of bankruptcy and outside of bank-
ruptcy. And that is possible. Some environmental claims have this
feature, but it comes at a cost.

Now, in my own view, tort claims are among those that should
be protected with a super priority lien. But I should emphasize
that this view is both controversial and not in the first instance a
question of bankruptcy policy. Again, only a law that trumps liens
and applies generally, regardless of whether the assets are sold
and regardless of whether the firm is in bankruptcy, will work in
this environment.

Next, I want to focus on the particular lessons we can draw from
the bankruptcies of General Motors and Chrysler. The active par-
ticipation of the Federal Government dramatically altered the dy-
namics of these bankruptcy cases, and not always for the better.
The most striking feature of these Chapter 11s was their speed,
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particularly in the use of section 363 to sell these firms as going
concerns. Now, going concern sales are very common in large Chap-
ter 11 cases. Perhaps half or more of all Chapter 11 cases now are
now sales.

Now, in principle, the ability to sell a firm as a going concern
and take advantage of the marketplace is a salutary development.
In principle it is a good thing. The stakeholders get the maximum
value and the company gets the best shot at reinventing itself and
competing in the marketplace. But we need to ensure the sales
process is conducted in such a way that the firm is in fact sold for
top dollar. Without appropriate procedures, there is a risk that too
many 363 sales and other going concern sales are firesales. These
firesales work to the advantage of those in control, not the stake-
holders as a group. Over this dimension, the sales in Chrysler and
GM may have been conducted too quickly.

There is another danger to which attention needs to be given.
The sale itself should not dictate the way in which the proceeds of
the sale are distributed. The sales that were conducted in Chrysler
and General Motors were troubling over this dimension as well. In
both Chrysler and General Motors, the bankruptcy judge approved
sales procedures that narrowly limited the form of the bid. It in-
sisted that everyone who bid, not just the Federal Government, pay
specified amounts to specified claimants. The sales procedures ap-
proved by the bankruptcy judge effectively dictated the distribution
of assets. The bankruptcy courts in these cases may have tolerated
these highly unusual and highly restrictive sales procedures in
large part because they thought it wouldn’t make a difference. It
seemed to them unlikely another bidder would merge, even if more
time were taken or different or better rules were put in place.

The conditions of the companies, the illiquidity of the current
markets, and the strong desire of the Federal Government to dic-
tate the outcome were sufficient to chill competing bids regardless
of the procedures.

Nevertheless, the question of whether other bidders might ap-
pear and provide different alternatives is one the marketplace is
supposed to answer. The judges could have done more to test the
waters, and there may have been little cost in opening up the proc-
ess more, as for example the bankruptcy judge in the Delphi bank-
ruptcy has done. When process is neglected, as it was in these
cases, rights of stakeholders are inevitably compromised, as is their
ability to sit at the negotiating table and be heard.

Now, the special circumstance to the automobile cases may mean
that these circumstances are not likely to be repeated and no spe-
cial legislation is required. But the procedures followed in these
cases should not become the norm, and legislative reform would be
appropriate if they did. But reform should be limited. It would be
a mistake, again, to limit the ability of bankruptcy judges to con-
duct sales and thereby give buyers clean title.

In summary, the bankruptcies of General Motors and Chrysler
raise a number of problems. At the same time, however, it should
be recognized they arose because of the large role the government
played. And this may not have been inappropriate, as the govern-
ment acted in this way only because of its perception—of correct,
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in my view—that aggressive use of the bankruptcy process was
necessary to save these companies.

Thank you, Mr. Chairman.

Mr. CoHEN. Thank you, Professor Baird.

[The prepared statement of Mr. Baird follows:]

PREPARED STATEMENT OF DOUGLAS G. BAIRD

I am the Harry A. Bigelow Distinguished Service Professor at the University of
Chicago Law School where I teach bankruptcy law. I joined its faculty in 1980 and
was its Dean from 1994 to 1999. I have also been a visiting professor at Stanford,
Harvard, and Yale. I am a fellow of the American Academy of Arts and Sciences,
I have served as the Vice Chair of the National Bankruptcy Conference, and I am
currently the scholar-in-residence at the American College of Bankruptcy. I have
written several dozen articles on bankruptcy and related subjects, and my one-vol-
ume overview of U.S. bankruptcy law, Elements of Bankruptcy, is now in its fourth
edition. I appear at your invitation today to try to draw some general lessons from
the recent automobile bankruptcies. I speak as a scholar committed to the effective
operation of our bankruptcy system and not on behalf of any individual or group.

The General Motors and Chrysler bankruptcies provide powerful illustrations of
how Chapter 11 can give financially distressed companies a second chance. Without
Chapter 11 or some similar process, General Motors and Chrysler would likely have
gone out of business. The willingness of the federal government to contribute sub-
stantial resources was necessary, but not sufficient. In this respect, these cases
show the good that modern bankruptcy judges and lawyers are able to do, especially
in troubled economic times. Bankruptcy law, however, provides no panacea, only a
fighting chance.

Even with a substantially reduced debt burden, the challenges General Motors
and Chrysler face are far from over. They have been mismanaged for decades and
find themselves in an industry in which there is massive overcapacity. There is no
guarantee that either will survive. Much depends on whether domestic automobile
consumption rebounds significantly over the next several years and whether these
two companies can transform their corporate culture quickly enough in a highly
competitive marketplace.

These two cases also underscore the limitations of bankruptcy law in another way.
Companies that are insolvent—and General Motors and Chrysler were hopelessly
insolvent—cannot meet all of their existing obligations. Bankruptcy can do nothing
to change this. No matter what bankruptcy provides, many worthy stakeholders—
tort victims, unpaid suppliers, pension funds, dealers, workers—will not be paid in
full or at all.

One can try to protect some stakeholders, but this is not without major con-
sequences. Favoring one group necessarily comes at the expense of another, and le-
gitimate questions can be raised about when it is justified to favor one group over
another. Moreover, there are sharp limits on the ability of bankruptcy law to do
even this. Most of the firms that fail never file bankruptcy petitions. Indeed, fewer
than one percent of financially distressed businesses end up in Chapter 11. Even
for companies reorganizing in Chapter 11, merely giving a priority claim is likely
to be ineffective. Businesses today have multiple layers of secured debt. The secured
creditor enjoys a nonbankruptcy property right that has to be paid first. For these
reasons, the best way to protect particular stakeholders is to give them a superpri-
ority lien over other existing stakeholders across the board, inside of bankruptcy
and out. Some environmental claims have this feature.

In my own view, tort claims are among those that should be protected with a
superpriority lien, but I should emphasize that this view is both controversial and
not in the first instance a question of bankruptcy policy. Again, only a law that ap-
plies generally whenever the question of priority arises will work. Alternatively, a
law, again of general applicability, could require companies to carry sufficient insur-
ance.

Another problem arises with respect to the obligations of a reorganized company
to those who suffer harm in the future as a result of products the company made
before bankruptcy. On the one hand, it is important to give companies a fresh start,
but on the other, tort victims need to have their day in court. These problems have
arisen in cases involving everything from asbestos to airplanes. They have been
carefully studied and there are sensible, concrete proposals for the treatment of fu-
ture tort victims that have been put forward by the National Bankruptcy Con-
ference and others. These provide a sensible starting place for legislative reform.
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In the balance of my testimony, I want to focus on the particular lessons we can
draw from the bankruptcies of General Motors and Chrysler. One must recognize
that only massive intervention by the federal government made it possible for the
bankruptcy process to give these companies another chance. Both General Motors
and Chrysler were experiencing massive and ongoing operating losses. When compa-
nies are hemorrhaging cash to this extent, it is generally too late for Chapter 11
to save them in the absence of an extraordinary infusion of outside capital and it
is only rarely available. The active participation of the government fundamentally
altered the dynamics of these bankruptcy cases—and not always for the better.

The most striking feature of these Chapter 11s was their speed. Section 363 of
the Bankruptcy Code allows the judge to approve the sale of a business’s assets out-
side of the ordinary course of business. In General Motors and Chrysler, this mecha-
nism was used to sell the businesses as going concerns to a new entity created by,
or, in the case of Chrysler, with the cooperation of, the federal government within
the course of a few weeks.

Going-concern sales are common in large Chapter 11 cases. Over half of all large
Chapter 11 cases now involve sales of one kind or another. In principle, this is a
salutary development. A sale often converts an unwieldy and illiquid asset into cash
that can be readily divided among the various stakeholders according to their legal
entitlements. A sale can provide the best way to maximize the value of the assets.
Even when a reorganization provides a better alternative, the possibility of a sale
improves the process as it tends to keep everyone honest. A cash bid of a company
for $100 makes it impossible for one of the competing claimants to argue that it is
worth less.

But we need to ensure that the sale process is conducted in such a way that en-
sures that the firm is sold for top dollar. Companies that are put up for sale are
often in severe financial distress. They are melting ice cubes, and those in control
of the process assert that they are willing to pump new money into the company
to keep it alive only if the sale is done quickly to a buyer they have already identi-
fied. The danger that the business will not have enough cash to stay open puts enor-
mous pressure on the judge to move the case quickly.

Without appropriate procedures, there is a risk that too many § 363 sales are fire
sales that work to the advantage of those in control, not to the stakeholders as a
group. The Bankruptcy Code itself offers no guidelines beyond a general require-
ment of notice and a hearing. Courts have begun to develop procedures. These, in
conjunction with the rule-making process, might be sufficient to create procedures
that ensure that these sales do in fact yield top dollar. If they do not, it may make
sense for Congress to revisit this issue and ask whether procedures and protections
for going concern sales should be explicitly addressed in the Bankruptcy Code.

There is another danger to which attention needs to be given. The sale itself
should not dictate the distribution of the proceeds of the sale. The distribution of
proceeds should recognize the existing rights of the various stakeholders. The proce-
dures for the confirmation of a Chapter 11 plan of reorganization set out in §1129
are designed to do this. The sale should not short-circuit them. The sales that were
conducted in both Chrysler and General Motors, however, were troubling over this
dimension.

The newly created entities that bid on the assets of Chrysler and General Motors
agreed to take on some obligations of the old company. This itself seems
unobjectionable in theory. If a new buyer decides to pay some obligations and not
others, it should be free to do so. As a buyer, the assets belong to it, and it should
be free to do whatever it wants with them. All that matters is that this buyer has
produced the top bid after the company has been fully marketed. But the plan of
a buyer to pay existing obligations becomes problematic if, at the same time, the
freedom of action of other bidders is limited. For this reason, a buyer’s decision to
continue the debtor’s relationship with some stakeholders, but not with others, has
always been treated with suspicion.

In both Chrysler and General Motors, the bankruptcy judge approved sale proce-
dures that narrowly limited the form of the bid. They required that the bidder agree
to assume the same burdens the government-created entity was willing to assume.l
By insisting that each bidder commit to pay specified claimants specified amounts,
the sale procedures effectively dictated the distribution of assets. A buyer who takes
a $10 company free and clear will bid $10 for it. But a buyer of the same company
who is required to assume $6 in obligations will bid only $4. If the $6 goes to a
different stakeholder, then the process not merely converts the assets into cash, but
also dictates how the cash is distributed. It becomes both a sale and a sub rosa plan.

1In Chrysler, the court did provide that the debtor could deem other bids qualified after con-
sultation with the UAW, but the debtor had neither the obligation nor the incentive to do so.
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Those who lose out (those forced to share in proceeds of $4 instead of $10) enjoy
none of the protections of Chapter 11 plan process.

In both the Chrysler and General Motors bankruptcies, the courts tolerated highly
restrictive sales procedures in large part because they did not think it made a dif-
ference. It seemed to them unlikely another bidder would emerge even if different
rules were in place. The sorry condition of the companies, the illiquidity of the cur-
rent credit markets, and the strong desire of the federal government to dictate the
outcome were sufficient to chill competing bids, regardless of the procedures. Impor-
tantly, the judges found that, in the absence of the proposed sale, a liquidation was
inevitable and objecting creditors would do worse in a liquidation than they were
doing in connection with the proposed sale.

Nevertheless, the question of whether other bidders might appear and provide dif-
ferent alternatives is one that the marketplace is supposed to answer. The judges
could have done more to test the waters and there would have been little cost in
opening up the process more, as the judge in Delphi has been willing to do. When
process is neglected, rights of stakeholders are inevitably compromised, as is their
ability to a sit at the negotiating table and be heard. The special circumstances of
the automobile cases may mean that these circumstances are not likely to be re-
peated and no special legislation is required, but the procedures followed in these
cases should not become the norm. Reform of Section 363 is appropriate should such
practices persist.

In thinking about legislation affecting going-concern sales, however, it is impor-
tant to distinguish between the procedures designed to maximize asset value and
restrictions on the ability of firms in bankruptcy to give buyers good title. Granting
a buyer clean title is the principal virtue of having the sale in the first place, and
it is the device that ensures that the company is sold for top dollar. Those who buy
in bankruptcy auctions will not pay for the same asset twice. If a firm is worth $10
when sold free and clear, it will bring the creditors as a group $10 only if the proper
procedures are in place. If the law were changed to require that the buyer assume
a $3 obligation, then the sale proceeds will be only $7. The effect of imposing limits
on the title that can be conveyed is not to benefit the creditors as a group, but mere-
ly to alter the way in which the value of the underlying assets is divided among
them. Allocating the sale proceeds is utterly different from ensuring that they are
aﬁ large as possible. One should not confuse the size of the slices with the size of
the pie.

Limiting the ability of the debtor to convey good title will also make sales rel-
atively less attractive and hence less likely. The effect in the end may not even be
to alter priorities, but simply to leave everyone with less.

By the conventional understanding, debtors in bankruptcy can reject franchise
agreements just as they can reject other executory contracts. The effect is to put
dealers in the same position as other stakeholders—such as investors, tort victims,
and suppliers. This rule likely works to the advantage of the debtor going forward.
To compete in any market, manufacturers must have an effective way of distrib-
uting their products. Regardless of whether a manufacturer distributes a product
itself or outsources distribution to a third party, the less efficient the distribution
system, the harder it will be for the manufacturer to compete. If a distributor is
located in the wrong place, is the wrong size, or provides an inferior package of serv-
ices, the manufacturer’s position in the marketplace suffers. It does not matter
whether the manufacturer pays the distributor or the distributor pays the manufac-
turer.

The distribution system in place for the automobile industry has remained essen-
tially unchanged for decades. Even if it made sense in the 1950s when the industry
was far less competitive and these firms enjoyed far larger market shares, it would
be surprising if it still made sense today.

One can argue, however, that this understanding of the law governing franchisees
is wrong as a matter of bankruptcy policy. Unlike other claimants, auto dealers are
protected by specific state and federal laws. These make their rights different from
those who enter ordinary contracts with the debtor. That these laws came into being
in an utterly different and far less competitive market is, under this view, irrele-
vant. These dealership laws must be obeyed until they are changed. In principle,
bankruptcy should provide no special break from government regulations, no matter
how ill-advised they might be or how much they undermine a company’s ability to
survive as a going concern. Under this argument, debtors in bankruptcy must play
by the same rules as everyone else.

Whether this argument justifies a fundamental shift in the treatment of executory
contracts under the Bankruptcy Code outside the context of these cases is best left
to another day. The involvement of the federal government in these two cases alters
the dynamic significantly. While providing special protection for the dealers will
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likely decrease somewhat the chances that the companies will survive, its principal
effect is merely to reduce the value of the government’s stake in the companies as
restructured. Put differently, a law protecting automobile dealers in these cases is,
in the main, an indirect subsidy of the dealers by the federal government. It may
or may not be a good idea, but it is quite different from what goes on in other bank-
ruptcies.

In summary, these two cases raise a number of problems, most arising by virtue
of the role the government played. One can fault the particulars and one must en-
sure that the infirmities that existed in these cases—principally the procedures used
in conducting the § 363 sale—are not replicated elsewhere. At the same time, how-
ever, it should be recognized that the large role that the government played was
the result of its perception—correct in my view—that only aggressive use of the
bankruptcy process on its part would allow either of these companies to survive in
a form that would minimize the cost to the U.S. taxpayer of keeping them alive.

Mr. COHEN. Our second witness is Mr. Dan Ikenson, Associate
Director of the Cato Center for Trade Policy Studies focusing on
WTO disputes, other trade agreements, U.S.-China issues, steel
and textile trade issues, antidumping reform, and capitalism in
general.

Before joining Cato in 2000, Mr. Ikenson was Director of Inter-
national Trade Planning for an international accounting and busi-
ness advisory firm, co-founded the Library of International Trade
Resources.

And we welcome him today. And you may begin your testimony.

TESTIMONY OF DANIEL J. IKENSON, ASSOCIATE DIRECTOR,
CENTER FOR TRADE POLICY STUDIES, CATO INSTITUTE

Mr. IKENSON. Thank you, Chairman Cohen, Ranking Member
Franks, and Members of the Subcommittee. I am Dan Ikenson
from the Cato Institute. Today I would like to share some general
concerns about the ramifications of the auto industry bankruptcies.

I have been analyzing closely developments in the auto industry
since last November when Detroit’s public relations blitz took form
and the companies sought a Federal bailout. Eight months later,
the emergence of Chrysler and then General Motors from bank-
ruptcy marked the end of the first chapter of what is a cautionary
tale about the triumph of politics over markets and the rule of law.
As the next chapter unfolds, we are likely to witness the con-
sequences of what were extremely politicized bankruptcy proph-
ecies.

Bankruptcy was always the best option for both of these compa-
nies; indeed, both should have been in bankruptcy before last No-
vember, long before President Bush circumvented the wishes of
Congress and lent Chrysler and GM $13.4 billion from the Trou-
bled Assets Relief Program; long before President Obama had the
chance to provide billions more and assume a larger role for the
U.S. Government in Chrysler’s and GM’s restructuring operations;
long before President Obama created a huge moral hazard by
strong-arming Chrysler’s and GM’s preferred lenders into pennies
on their dollars, while giving preference to claimants of lesser pri-
ority.

Instead, on account of the so-called prepackaged surgical bank-
ruptcies, taxpayers are now majority shareholders in a company
whose success depends on stewardship from 536 CEOs with dis-
parate ideas of GM’s mission.
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Meanwhile, the United Auto Workers, typically more concerned
about how corporate profits are carved up rather than how they at-
tained, is majority owner of Chrysler. Perhaps most troubling, par-
ticularly in the case of GM, is the fundamental conflict inherent
when operating and regulating a company falls to one entity.

The pursuit of profits and political objectives often work at cross
purposes. The dealerships issue is a case in point. Notwithstanding
the possibility that the choice of dealership closings was made arbi-
trarily if not politically, the fact remains that the companies must
cut costs to survive.

Excessive dealership networks are an area that is ripe for cut-
ting. The plan in effect as of this moment could save GM hundreds
of millions of dollars per year according to Fritz Henderson. That
the companies might be forced to abandon the plan because a ma-
jority of its 536 CEOs have political reasons for opposing it doesn’t
inspire much confidence that GM will be allowed to succeed. Suc-
cessful companies are not run through referendum.

The dealership issue elevates doubts that politics will not infect
operational decisions at GM in particular, and it portends highly
erratic management as the President and Congress wrestle for pri-
macy in formulating policy of this majority taxpayer-owned entity.

There are many other potential conflicts. For instance, has the
President been endorsing people for key executive positions who
are best qualified to run a profitable enterprise or who might be
more amenable to the Administration’s plans for converting the
economy from a carbon-based to a renewables-based one? Has he
decided that had GM won’t supplement its fleets with cars pro-
duced at its plants in Mexico and China because it is bad for the
bottom line or because it bothers the UAW? And how does Con-
gress feel? Where does this Committee stand? Where does that cau-
cus stand on this operational issue or that one?

Returning GM to profitability will require higher revenues and
lower costs, neither of which was made easier by imposing more
rigid CAFE standards on the automakers GM will be forced to sell
fewer high-profit vehicles, its trucks, SUVs, muscle cars and luxury
cars, and more low-profit or no-profit vehicles of small cars to
achieve a 35.5 mile per gallon fleet average, all at a time when de-
mand for small cars is falling.

Forcing automakers to produce vehicles that Americans demand
only when fuel prices are in the $4 range might appease the Sierra
Club, but it won’t help GM or Chrysler.

Between the congressional pushback over the dealerships issue
and the insistence on higher fuel efficiency standards, we see the
objectives of two broad groups of policymakers: those who want
green production and treat the costs of that goal as immaterial,
and those who want the auto industry to remain a jobs program
regardless of the imperative of shedding workers to become more
competitive.

Let us not lose sight of the fact that $65 billion in taxpayer funds
have been directed to GM and Chrysler over the past 8 months. In
the case of GM, for taxpayers to get back their investment, the
company would have to be worth about $83 billion. At its historic
high value in 2000, GM’s worth, based on its market capitalization,
stood at $60 billion. Thus the company’s value must increase by
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about 38 percent from its historic high achieved in the year 2000,
when Americans were purchasing 16 million vehicles per year, just
to return principal to the taxpayer. But U.S. demand projections
for the next few years come in really at around 10 million.

So as the Administration seeks to justify its wisdom in inter-
vening and taking ownership of GM, I worry it will be tempted to
use public policy and the Tax Code to tip the scales further in GM’s
favor, increasing the likelihood that the public outlay will grow
larger, and dimming prospects that taxpayers will ever be made
whole on their $50 billion coerced investment.

So what will happen to Ford if lawmakers and the Administra-
tion have a favored horse in the race? Ford is relatively healthy
now, but continued support for GM and Chrysler could well drive
Ford to the trough, too, presenting the specter of another taxpayer
bailout to the tune of tens of billions of dollars and another govern-
ment-run auto company.

In closing, I would like to make one last point. The recent misfor-
tune to Chrysler and GM and the government’s assumption of re-
sponsibility for their rehabilitation occasioned a direct appeal from
President Obama to American economic patriotism a few months
ago. The President said: If you are considering buying a car, I hope
it will be an American car.

But even if one were inclined to buy an American car, the tricky
question remains: What constitutes an American car?

In 2008, the Big Three accounted for roughly 55 percent of the
U.S. fleet vehicle production and 50 percent of sales. To speak of
the U.S. auto industry these days, one must include Honda, Toyota,
Nissan, Kia, Hyundai, BMW, and other foreign-nameplate pro-
ducers who manufacture vehicles in the U.S. They are the other
half of the auto industry. They employ Americans, they pay U.S.
Taxes, support other U.S. businesses, contribute to local charities,
have genuine stakes in their local communities, and face the same
difficult economy as do GM, Chrysler, and Ford.

In a properly functioning market economy, the better firms, the
ones that are more innovative, more efficient, more popular among
consumers, gain market share or increase profits while the lesser
firms contract. Efforts to pick winners disrupt that process and can
only weaken the entire lot.

Thank you for your time and attention.

Mr. CoHEN. Thank you, Mr. Ikenson.

[The prepared statement of Mr. Ikenson follows:]
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Good moring, Chairman Cohen, Ranking Member Franks and members of the
committee. 1 am Daniel lkenson, associate director of the Center for Trade Policy
Studies at the Cato Institute. Today, 1 would like to share some general concerns about
the ramifications of the auto industry bankruptcies. The views 1 express are my own and

should not be construed as representing any official positions of the Cato Institute.

The Past Eight Months

On November 5, the morning after Election Day 2008, a report was published by
the Center for Automotive Research, a Detroit-based consulting firm, warning that three
million jobs were at stake in the automotive sector unless the U.S. government acted with
dispatch to ensure the continued operation of all of the Big Three automakers.' Detroit’s
media blitz was underway. And it was timed to remind the president-elect, as he
contemplated his victory the moming after, of the contribution to his success of interests
now seeking some help of their own.

The CAR report’s projection of three million job losses was predicated on some
fantastical worst case scenario that if one of the Big Three were to go out of business and
liquidate, numerous firms in the auto supply chain would go under as well, bringing
down the remaining two auto producers, as well as all of the foreign nameplate U.S.
producers and, subsequently, the rest of the parts supply chain. Oddly, the report gave no
consideration to the more realistic scenario that one or two of the Detroit automakers
might turn to Chapter 11 reorganization.

The subsequent public relations effort to make the case for federal assistance was
pitched with an air of certitude and immediacy that the only real alternative to massive
federal assistance was liquidation and contagion. The crisis-mongering was reminiscent

of former-Treasury Secretary Henry Paulson’s and Federal Reserve Board Chairman Ben

'David Cole, Sean McAlinden, Kristin Dziczek, Debra Maranger Menk, “The Impact on the U.S. Economy
of a Major Contraction of the Detroit Three Automakers,” Center for Autornotive Research Memorandum,
November 4, 2008, available at
http:/Avww.cargroup.org/documents/FINALDetroitThreeContractionImpact_3__001.pdf
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Bernanke’s insistence six weeks earlier that there was no time for Congress to think