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‘TOO BIG TO FAIL?”: THE ROLE OF ANTI-
TRUST LAW IN GOVERNMENT-FUNDED CON-
SOLIDATION IN THE BANKING INDUSTRY

TUESDAY, MARCH 17, 2009

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COURTS AND
COMPETITION PoLICY
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 2:06 p.m., in room
2141, Rayburn House Office Building, the Honorable Henry C.
“Hank” Johnson, Jr. (Chairman of the Subcommittee) presiding.

Present: Representatives Johnson, Conyers, Jackson Lee, Watt,
Sherman, Coble, Chaffetz, and Goodlatte.

Staff Present: (Majority) Christal Sheppard, Subcommittee Chief
Counsel; Anant Raut, Counsel; Elisabeth Stein, Counsel; Rosalind
Jackson, Professional Staff Member; and (Minority) Stewart
Jeffries, Counsel.

Mr. JOHNSON. This hearing of the Subcommittee on Courts and
Competition Policy will now come to order.

Without objection, the Chair is authorized to declare a recess of
the hearing.

I will now recognize myself for a short statement.

First of all, good afternoon to everyone. This is a topic that many
of us want to learn about. The single most important issue on the
minds of people today is the state of the global economy.

The statistics are grim. We are in the midst of an economic
downturn that, by some measures, is the deepest since the Great
Depression: 12.5 million Americans, or 8.1 percent of our work-
force, are unemployed. The net worth of U.S. households declined
by nearly $11 trillion in 2008, erasing 18 percent of American
wealth in a single year. Every week, local businesses and big na-
tional retailers alike announce losses, layoffs, or bankruptcy.

The origins of our current economic downturn can be traced, in
part, to the issuance of high-risk mortgage-backed securities in the
earlier part of the decade. When the housing bubble collapsed in
late 2007, anyone holding these mortgages, or securities derived
from these mortgages, got caught in a downward spiral. In spring
of 2008, the rapid devaluation of these mortgage-backed securities
shook investor confidence and was partially responsible for the
credit crisis that began gripping our economy.
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Bear Stearns was sold over a weekend to JP Morgan Chase, and
the Federal Government put Fannie Mae and Freddie Mac into re-
ceivership. Last September, hopes for a quick recovery were dashed
when Merrill Lynch had to be sold to Bank of America; Lehman
Brothers was allowed to—or forced into bankruptcy, if you will; and
AIG, the now well-known company, asked the Federal Government
for a $40 billion bridge loan, which has since escalated, into about
$180 billion or $170 billion.

Since August of 2008, the Federal Government has invested hun-
dreds of billions of dollars into financial institutions, either directly
into these institutions, which have been deemed too big to fail, or
through the TARP program, the “Troubled Asset Recovery Pro-
gram.” Although, the stated goal of the TARP funding is to increase
liquidity in the credit markets and to stimulate lending; some of
the funds were used by recipient banks to acquire competing banks
that, in some cases, had been denied TARP funding.

It is not my intention, ladies and gentlemen, to suggest that ei-
ther the previous or the current Administration should have sat
idly by as the economy plummeted. I believe that my colleagues on
both sides of the aisle can agree that the intention of both Adminis-
trations was to protect a fragile economy from further destabiliza-
tion.

Our purpose here, as the Courts and Competition Policy Sub-
committee, is to determine whether or not this economic downturn
was worsened by antitrust. In particular, there are two interrelated
issues I would like for us to consider: one, this concept of “too big
to fail.” Are there such things as institutions that are too big to
fail? And, if so, should antitrust have prevented them from becom-
ing so embedded in the economy?

The second is the use of TARP money in bank consolidation.
When the Federal Government provides funds to the acquiring
bank but denies it to the acquired bank, is antitrust law ade-
quately suited to evaluate the competitive effects of these acquisi-
tions when the government, by the stroke of a pen, can radically
shift market power? And, by doing so, are we simply creating the
next generation of institutions that are too big to fail?

At the end of today, I hope that our panel will have provided us
with guidance as to what we can do and what we should do to pre-
vent this type of crisis from reoccurring.

I now recognize my honorable colleague, Mr. Howard Coble, the
Ranking Member of this Subcommittee, for his opening remarks.

Mr. CoBLE. Thank you, Mr. Chairman.

And it is good to welcome the panel with us this afternoon.

I thank you, Mr. Chairman, for calling this hearing of the Courts
and Competition Policy Subcommittee.

Without a doubt—and you have touched on it, to some extent—
the current economic crisis has altered the way that we view gov-
ernment intervention with business. Many, including me, were
wary of giving large sums of money to financial institutions in the
wake of the failure of Lehman Brothers last September. I reluc-
tantly voted for the initial disbursement of emergency economic
stabilization funds because of the outcry from many of my constitu-
ents, who viewed it as their only means to protect their life sav-
ings.
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I continue, Mr. Chairman, to be very skeptical of the approach
we have taken to stabilize and stimulate our economy. The current
AIG bonus controversy is a prime example. That said, today’s hear-
ing gives us the opportunity to examine how past government
intervention, specifically antitrust enforcement, may have contrib-
uted to the current situation.

First, this hearing will examine whether mergers created some
of the institutions that were too big to fail. It will also examine
whether antitrust law, as it has been traditionally understood,
could or should have prevented some of these institutions from get-
ting to the point that the government felt compelled to bail them
out.

Secondly, in the course of providing relief funds under the gov-
ernment’s TARP program, it appears that the government has in
at least one instance deliberately supplied money to one bank for
the purpose of acquiring another. In other cases, banks have used
the TARP funds to assist in the purchase of other banking institu-
tions. This hearing gives us the opportunity to explore whether the
existing antitrust review properly protects taxpayers from ulti-
mately having to save other institutions that are, again, too big to
fail.

As a North Carolinian, Mr. Chairman, I am proud that my State
is home to two very large financial institutions. One of those, Bank
of America, has received TARP funds and has acquired troubled fi-
nancial institutions, including Merrill Lynch and Countrywide Fi-
nancial. The other, Wachovia, was not so fortunate. It was recently
acquired by Wells Fargo, as you know.

Whether they were being acquired or doing the acquiring, these
transactions have had and will continue to have a significant im-
pact on the residents in my State and upon other States. Not un-
like all Members, I have a number of small banks and credit
unions in my district, Mr. Chairman, as no doubt you do. It is my
hope that these essential institutions are not forgotten in this de-
bate or by policymakers here in D.C.

Finally, I would like to note that we are facing a bipartisan prob-
lem here. The Riegle-Neal Interstate Banking and Branching Effi-
ciency Act of 1994, which enabled banks to operate across State
lines, was passed with strong bipartisan support under a Demo-
cratic President and by a Democratically controlled Congress. The
Gramm-Leach-Bliley Act, which allowed banks to expand into
broader areas of business, including insurance and securities, also
enjoyed broad bipartisan support and was passed by a Republican-
controlled Congress.

Similarly, President Clinton’s Antitrust Division presided over
the merger of Citicorp with The Travelers Group in 1998, which
created Citigroup, while President Bush’s Antitrust Division pre-
sided over the Wells Fargo-Wachovia deal, among others. Undoubt-
edly, the Obama administration will face similar mergers as the fi-
nancial crisis continues and deepens.

All of this, Mr. Chairman, is to say that this is neither a Demo-
cratic nor a Republican problem; it is an American problem. And
I appreciate your willingness, Mr. Chairman, to have invited a bal-
anced panel to discuss these issues.
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And, with that, I yield back the balance of my time and look for-
ward to hearing from our witnesses.

Mr. JOHNSON. I thank the gentleman for his statement. And,
without objection, any additions that you want to make to it will
be included in the record, as well.

Do any of my other colleagues on this Subcommittee wish to
make opening statements?

Mr. WATT. Mr. Chairman, I won’t take the full 5 minutes.

I do think it is interesting that, as a result of serving on both
the Financial Services Committee and the Judiciary Committee, on
the same day in two separate Committees of jurisdiction we are
geallling, in one respect or another, with the question of “too big to
ail.”

I didn’t want to be here to hear the testimony, because I am not
sure that whether an institution is acquired or is acquiring another
financial institution and that, in and of itself, makes it too big to
fail is something that ought to be an independent criteria for eval-
uation by the Justice Department under the antitrust law. So,
while I think this is an interesting inquiry and certainly a topical
inquiry, I hope we don’t go too far overboard in that direction, be-
cause I think that might be an overreaction to what is going on in
the current economic context.

That said, I will be very anxious to hear the testimony, and it
is certainly a matter that, when it involves antitrust implications,
is a matter of the jurisdiction of this Committee and this Sub-
committee. And I will be interested in knowing how these wit-
nesses tie this all together.

So, with that, I will yield back. I appreciate the gentleman hav-
ing the hearing. I guess the more I can talk about “too big to fail,”
whether in the context of antitrust laws or in the context of how
you create a systemic regulator to supervise it, the better off I am,
because the more I understand about the issue, the better we are
able to legislate on it. And I appreciate it and yield back.

Mr. JOHNSON. Thank you, Congressman Watt, out of California,
one of our resident legal scholars on this Committee and especially
on this Subcommittee.

I want to welcome also

Mr. WATT. I thought you were introducing Mr. Sherman. I am
from North Carolina.

Mr. JOHNSON. I also want to recognize my colleague from Utah,
Mr. Jason Chaffetz. And he is a brand-new Member.

We welcome you to the Subcommittee.

And if there are any other opening statements—I see that my
colleague, the cerebral Mr. Brad Sherman out of California, cannot
help himself. He must share his knowledge with us, and we defi-
nitely appreciate it.

Mr. SHERMAN. Thank you, Mr. Chairman.

“Too big to fail’—those words are an affront to capitalism. Cap-
italism can only work when entities are allowed to fail. But “too big
to fail” is not only an attack on the taxpayers, saying, “You must
bail us out, we have created this house of cards, we did it for our
own benefit, and you must ensure us against risk,” but it is also
an attack on competition. Because if an entity claims to be too big
to fail, what they are really saying is, “Don’t just look at our bal-
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ance sheet to see whether we are credit-worthy, look at the balance
sheet of the United States Federal Government. That is available
to you.” And so these entities are able to borrow at reduced interest
rates, giving the “too big to fail” a chance to get bigger at the ex-
pense of those who are small enough to fail.

You know, we have faced this in my own community. When you
have a financial institution that becomes insolvent, the FDIC takes
them over. The insured depositors have paid for that insurance be-
cause they get a little lower yield, and the bank has to pay into
the FDIC fund, and you paid for the insurance, and, to the extent
you are insured, the Federal Government is there to pay on the in-
surance that you have paid for to the Federal Government. But ev-
erybody else—the bondholders of that local bank, the accounts that
are in excess of FDIC insurance—they don’t get any taxpayer
money. Why? Well, that bank wasn’t too big to fail. That is why
we have receivership.

In contrast, you have a dozen or so of the largest financial insti-
tutions in the country whose general creditors are being paid with
taxpayer money. And the fact that they are being paid is, if any-
thing, proof that if you have to lend money, lend it to somebody
who is too big to fail. Give them the good interest rate, give them
the chance to succeed.

And so, what we ought to have done, what we can still do, is to
put into receivership those financial institutions that are insolvent
and deal with them the same way we deal with everyone else.

Now, this will turn them into much stronger financial institu-
tions, because the way you clean up a balance sheet is not by tak-
ing off assets, even, quote, “toxic assets”; the way you clean up a
balance sheet is you take off liabilities. And that is what happens
in receivership. You give a haircut to the general creditors.

These companies are not too big to fail. It is said that they are
too interconnected to fail. I don’t think that is true either. They are
too well-connected to fail. And so the general creditors are coming
here, and so far they have been successful in getting a Federal bail-
out.

What we see here is a casino, a casino created at AIG’s financial
products division, where a lot of people were smart but not smart
enough. They placed the winning bets. They went to the AIG casino
and they bet against the mortgages being valuable, and they were
right on their bet. But there were so many of them that they broke
the bank. And now these gamblers are here in Washington, having
us bail out the bank that they have broken.

That is not the right role for the Federal Government, and it is
not the right competition model for the future, where smaller
banks and larger banks should all live by the same rules. And that
is, if you pay for Federal insurance you get it up to the terms of
that insurance, and otherwise the general creditor is a general
creditor. And when you are a general creditor of an insolvent finan-
cial institution, you take a huge haircut.

Mr. Chairman, I thank you for the time.

Mr. JOHNSON. Thank you, Congressman. And I will say that it
was unexpected to hear you mention the term “haircut” twice.

I am now pleased, ladies and gentlemen—and I am glad you
have such a great sense of humor, Congressman. We are all laugh-
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ing with you, not at you. And I don’t want to put myself in line
for replies either.

But I am pleased now to introduce the witnesses for today’s hear-
ing.

The first is Mr. Bert Foer, president of the American Antitrust
Institute. Mr. Foer is a recognized antitrust expert who served pre-
viously as assistant director and acting deputy director of the Fed-
eral Trade Commission’s Bureau of Competition.

Welcome, Mr. Foer.

Next is Mr. C. R. “Rusty” Cloutier.

I have been struggling with that for a while, Mr. Cloutier.

And Mr. Cloutier is president of the MidSouth Bank. He is also
past chairman of the Independent Community Bankers of America.
And, in 2004, he was honored by the city of: Lafayette, Louisiana,
he was given the highest award, the Civic Cup, for his civic actions.

So we appreciate you being here also, sir.

Next is Mr. William Askew, senior policy advisor for the Finan-
cial Services Roundtable. In addition to his role with the Round-
table, Mr. Askew is a senior executive vice president of Regions Fi-
nancial Corporation. Regions Financial Corporation made Forbes’
Platinum 400 list of America’s best big companies. As head of the
retail banking for Regions from 1987 to 2006, Mr. Askew played a
leadership role in the acquisition of the consortium of banks that
created Regions.

Welcome, Mr. Askew.

Also on the panel is Ms. Deborah Garza, former Assistant Attor-
ney General for the Department of Justice’s Antitrust Division.
Prior to her most recent tenure at the Department, Ms. Garza
chaired the Antitrust Modernization Commission, which is a bipar-
tisan panel created by Congress to evaluate the U.S. antitrust laws
and policy recommendations and also to make policy recommenda-
tions to the Congress and to the President.

And I would like to add that the members of the commission, as
well as its recommendations, are held in highest regard by this
Subcommittee. And we thank you and your colleagues for all the
work that you have put in for the benefit of the citizens as well as
the commercial interests that are so important for this country.

And last but not least, I would like to recognize Dr. Mark Coo-
per, who is also on our panel. He is the director of research at the
Consumer Federation of America. And he has provided expert testi-
mony in over 250 cases for public interest clients, ranging from at-
torneys general to citizen intervenors, before State and Federal
agencies, courts, and legislatures in the United States as well as
Canada.

And I want to welcome you all to this important hearing.

And just one housekeeping matter: Any opening statements that
have not been presented orally may be submitted in writing. And
there will be 5 business days within which that can happen.

And the same goes for the panelists, also. So your written state-
ment will be placed into the record. And we wish to ask you that
you limit your oral presentation to 5 minutes. You will note that
we have a lighting system, which is right in front of you. It starts
with a green light, and then at 4 minutes it displays a yellow light.
And then, thereafter, we all know what red means.
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After each witness has presented his or her testimony, Sub-
committee Members will be permitted to ask questions, subject to
the 5-minute rule.

Mr. Foer, please proceed with your testimony.

TESTIMONY OF ALBERT A. FOER, PRESIDENT,
AMERICAN ANTITRUST INSTITUTE, WASHINGTON, DC

Mr. FOER. Thank you, Mr. Chairman, Members of the Com-
mittee. And if the Committee wishes to discuss haircuts further, I
am happy to take you on.

I am going to pose five questions and try to answer them very
briefly, perhaps cryptically. My written statement contains elabo-
ration.

First, what do we mean by “too big to fail”? It is important at
the outset to observe that the chief issues are not large size alone
or even inadequate competition. The “too big to fail” problems re-
late to, one, creation of large organizations that are so deeply em-
bedded in the economy that their failure is likely to have ripple ef-
fects which, cumulatively, are just not acceptable to the polity;
combined with, two, failure of governmental oversight to require
relevant disclosure of escalating risks—that is, the information
that would be necessary if government were to determine to inhibit
the formation of such organizations or to protect against their fail-
ure.

Question two: Was antitrust policy responsible for allowing the
“too big to fail” problem? Well, it is the more broadly conceived
competition policy that I think has failed. The more narrowly de-
fined antitrust enterprise—that is, the Sherman, Clayton, and FTC
Acts—was not empowered to stop mergers on the basis of either
the absolute size of the resulting institution or a calculation of the
systemic consequences of their eventual failure. We lack a work-
able antitrust mechanism for stopping large conglomerate mergers
that create giant corporations without, at the same time, reducing
competition in specific markets.

My third question: Can current antitrust law protect us from fu-
ture mergers that will create a “too big to fail” problem? And my
answer, cryptically, is no, not most of the time.

My fourth question: Can current antitrust law be used to break
up financial services or other organizations that are deemed too big
to fail? And my cryptic answer again is, no.

So let me turn to the final question: What should Congress do?
And I have four suggestions.

First, Congress should create within the Department of Justice
Antitrust Division and should appropriately budget a new position:
Deputy Assistant Attorney General for Emergency Restructuring.
The purpose is to give competition policy an important place at the
table as regulatory and legislative policies are developed to deal
with the recession. I think this should be a high priority, as deci-
sions are being made now that may have long-term competitive ef-
fects. Congress should assure that a loud competition voice is heard
in a timely and respectful way in the councils that are restruc-
turing our economy.

Second, Congress should emphasize that competition policy con-
cerns be taken into account during a recession and even during
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emergency consolidation situations. History suggests that indus-
tries faced with downsizing seek ways to do so jointly. The three
C’s of consumer catastrophe are consolidation, cartelization, and
constraints on trade. These strategies have not worked in the past,
and we need to remain especially vigilant against them now.

My third proposal: Congress should consider creating legislation
that will give the government an opportunity to stop the formation
of new organizations that are too big to fail. In my statement, I de-
velop a procedure for facilitating governmental review of mergers
that potentially create or exacerbate an unreasonable systemic
risk. And when such mergers are identified, they could not be con-
summated for a period of time, during which a task force of rel-
evant regulators, including antitrust officials, could report on both
the beneficial effects and the risks of the merger. The President
would be empowered to make a final decision to stop the merger.
The process could be truncated during an emergency. The pre-
dictions required by this process will be quite difficult, but we
should err on the side of not generating new risks of substantial
catastrophe, even if the probability of occurrence is low.

I see I am about out of time. Let me make one final point, please.

For the longer term, Congress should create a process for re-
thinking where we are and where we want to be after the current
crisis has settled down. And, in my paper, I propose what I call a
TNEC-Two, a new version of the Temporary National Economic
Committee that served during the New Deal. I won’t have time to
go into that right now, but I would be pleased to answer your ques-
tions.

[The prepared statement of Mr. Foer follows:]
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Tam Albert A. Foer, President of the American Antitrust Institute, an eleven-
year old independent non-profit research, education, and advocacy organization
that monitors the antitrust scene and supports the strong and sensible enforcement
of our antitrust laws to ensure that markets are competitive for the benefit of
consumers and the economy as a whole. Our views on a wide range of competition -
policy issues are sct forth in The Next Antitrust Agenda: The Amcrican Antitrust
Institute’s Transition Report on Competition Policy to the 44% President. This hook
has been provided to Subcommittee Members and is available on our website,

www.antitrystinstitute.org.

In the five minutes 1 have to speak, I will pose five questions and try to

answer them very briefly. This written statement contains etaboration.

1. What de we mean by “Too Big to Fail”?

In looking at the problems of the financial services sector and other
situations where entities have been declared “too big to fail,” the chief issues are not
large size alone or even inadequate competition. The problems relate to (1) creation
of large organizations that are so deeply embedded in the economy that their failure
is likely to bave ripple effects which cumulatively are not acceptable to the polity
combined with (2) failure of governmental oversight to require relevant disclosure
of escalating risks, i.e. the information that would be necessary if government were
to determine to inhibit the formation of such organizations or to protect against

their failure.

2. Was antitrust policy responsible for allowing the “too big to fail”

problem?
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First, it is necessary to distinguish “antitrust” from “competition policy”

. which is broader than “antitrust” and takes into consideration sectors of the
economy such as banking that are highly regulated apart from the antitrust regime. '
It is competition policy that has failed.! The more narrowly defined antitrust
enterprise (the trio of the Sherman, Clayton, and FTC Acts) was not empowered to
stop mergers on the basis of either the absolute size of the resulting institution or a
calculation of the systemic consequences of their eventual failure. We have lacked a
workable antitrust mechanism for stopping large conglomerate mergers that create

giant corporations without reducing competition in specific markets.2

Antitrust can be taken to task for allowing many industrial sectors to become
very highly concentrated and it is possible that this creates a greater risk that an
entire industry could fail at once than if the industry were more fragmented.
However, this is not the case in the current financial institution crisis or in the

automobile industry.

[ would also point out that antitrust has done a poor job of dealing with what
might be called “the lemming effect” where a particular merger can be predicted to
set off a chain reaction of industry consolidation based on strategic rather than

efficiency considerations. 3

1 The financial regulatory agencies have failed to use their authority under the
convenience and needs or public interest standard to restrict the creation of
institutions that emerge from mergers as too big te fail. The antitrust agencies in
their advocacy role have failed to address the issue. Congress should consider
adding to the public interest review criteria for agencies a systemic risk element.

2 Throughout this statement [ will use the term “merger” to include acquisitions and
other forms of consolidation.

3 For example, today we are witnessing simultaneous merger proposals in the
pharmaceutical industry that may trigger several additional merger proposals. An
important industry could be transformed by a series of mergers within a short time
into a much more concentrated industry. There is no mechanism for considering
whether this wave of consolidation will create a situation creating an unacceptable
systemic risk. The antitrust agencies typically say that they can only consider one
merger at a time.
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1 do not fault the antitrust agencies for the recent emergency consolidations
which have taken two companies that are deemed too big to fail (e.g. Bank of
America and Merrill Lynch) and combined them into one even larger company that
is much too big to fail. The decisions were too important to leave ko antitrust and
had to be made quickly. Such is the nature of a systemic risk. But, as I will argue, this

should not be the end of the conversation.

3. Can current anlitrust law protect us from future mergers that will

create a “too big to fail” problem?

No, not most of the time. Even if the Sherman Act and the Clayton Act were
applied more aggressively than they have been in recent years, they can only protect
against large mergers that threaten significantly to reduce head-to-head
competition in specific product and geographic markets. While very large financial
mergers often involve some competitive averlap, the geographic or product markets
where these overlaps occur are likely to involve a sufficient number of other
competitors and hence these overlaps are not likely to justify a normal antitrust
merger challenge. In other words, there is no currently viable or likely theory for
stopping conglomerate mergers, which create both large size and conditions of

systemic risk but do not significantly reduce competition in specific markets.

The Federal Trade Commission Act offers somewhat more flexihility than the
Sherman and Clayton Acts, hut given the conservatism of the federal courts on
antitrust matters and the question of whether systemic risk is an appropriate
subject for antitrust, there is tvo much doubt to rely on an expansion of the FTC's '

ability in this area.

We should recognize that there may be a small set of very large institutions,
probably financial in nature, that will be both necessary and too big to be allowed to

fail, where downsizing remedies will for one reason or another not work. Stronger
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regulatory oversight and greater restrictions on the scope and risk of such

enterprises will be necessary.

4. Can current antitrust law be used to break up financial service or other

organizations that are now deemed “too big to fail"?

No. [t would be necessary to demonstrate both that such an organization -
possesses monopoly power and that it acquired or maintained its monopoly power
in ways that can only be remedied by substantially restructuring it into smaller
independent units or enjoining it from engaging in exclusionary behavior that
harms competition.? It is highly unlikely that there is any basis under current law for
such actions against any of the “too big to fail” entities that are the central source of

concer.’

5. What, then, should Congress do?
Here are four proposals.

First, Congress should create within the Department of Justice Antitrust
Division and should appropriately budget a new position: Deputy Assistant
Aitorney General for Emergency Restructuring. This person, who should be

approved by the Senate and would report to the Assistant Attorney General for

4 Keep in mind that a monopoly case usually takes at least five years and creates a
degree of uncertainty during that time. This time frame would not work when there
is a crisis at hand. :

5 Recall that the Public Utility Holding Company Act that Congress adopted in
the1930’s brought about (with SEC supervision) the restructuring of the investor-
owned public utility industry after the collapse of the holding company structure
that had controlled the industry. '

6 Senate confirmation is not normally required for a Deputy Assistant Attorney
General, but it would elevate the status in this case so that the person would carry
additional weight in policy deliberations.

(4]
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Antitrust, should have the articulated mission of participating in all aspects of
‘national policy relating not only to financial institutions and their regulation but to
all other components of financial recovery planning and legislation that may impact

competition.

The reason for this proposal is simple: decisions that have already been
made and are going to be made this year and perhaps for years into the future will
create major changes in the structure of our key industries. Given the reduced
consumer demand that is the essence of a deep recession, there will likely be efforts
to effectuate policics that have the effect, if not the intent, of causing consolidation,
cartelization, and constraints on trade that will be both anti-compétitive and anti-
consumer. If we care about preserving a competitive economy in the long run, we
need today an authoritative voice for competition policy at the negotiating table in
order to assure that we do not go down a road of permanent consolidation except

where it is absolutely necessary o do.so.

Second, Congress should emphasize that competition policy concerns
be taken into account during a recession and even during emergency
consolidation situations. Mergers are generally irreversihle and in light of recent
Supreme Court cases such as Trinko, Credit Suisse, and LinklLine, it will be
particularly difficult for antitrust laws to be applied where there is even a fig leaf of
regulatory jurisdiction involved. In the context of emergency bailout consolidations,
attention should be given to (a) assuring ultimate divestability of the components
and {b) not expanding the “failing company” defense beyond its traditional narrow
limits. Consolidation in time of crisis is not likely to be remedied by market forces
when the economy rebounds because eritry barriers will be high and lenders and

enfrepreneurs are likely to be cautious for years to come.

Third, Congress should consider creating Iegislation that will give the
government an opportunity to stop the formation of new organizations that

are too big to fail. How should this be done?
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[ would be reluctant to impose an antitrust Maginot Line of either absolute
size or market share, beyond which an entity would not be allowed to grow. There
are many problems with this approach, including that one size will not fit all. Rather,

I would suggest something more flexible and targeted, along the following lines:

In ordinary (non-crisis) economic times, either the Antitrust Division or the
FTC would be empowered to declare a merger or acquisition that it has investigated
pursuant to the Pre—Merger Notification Act as “potentially creating or exacerbating
an unreasonable systemic risk;” or a regulatory agency with jurisdiction over an
aspect of a merger transaction could make a similar declaration. Flexible guidelines
would define the conditions to be talen into censideration in making a declaration.”
Such declaration would carry with it an automatic suspension of the merger for a
period of ninety days, during which the Treasury Department would consult with
the antitrust agencies, the Federal Reserve Board, and other national and
international authorities that may have views on the effects of a future failure of the
merged entity. The Treasury Department would then prepare a report to the
President, taking into account likely beneficial effects as well as risks. If the report
does not recommend a presidential decision, the merger could proceed. If it does
recommend stopping the merger, the President would have thirty days to make a

final decision.

Such legislation should carve out mergers approved by the President during
an econiomic emergency, when the President judges that there is not time for the

process to fully operate. 8

7 This declaration would not affect the antitrust agency’s jurisdiction to continue its
antitrust investigation of anticompetitive effects. The guidelines should be the work
product of a joint agency task force that includes both the antitrust agencies and
financial regulators.

8 Again, this is not intended to suspend merger policy during a recession. Actual
practice during this recession, however, has been to severely truncate any antitrust
analysis while decisions are heing made at the poljtical level. Presumably the
antitrust agencies have the jurisdiction to revisit emergency recession mergers at a
later date even though their normal ability to seek a preliminary injunction was
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Why place this discretion in the hands of the President? Time is likely to be of
the essence and both the Congress and the federal courts are likely to draw out the
process. Congressional decision-making will necessarily be highly political. The
courts would be acting without political responsibility in an area that is necessarily
discretionary. The President, acting on information and analyses developed by his
administration, can act quickly and can take into account the overall context of
emergency developments. Moreover, the President will be held responsibie for the

overall results. ¢

Let me state up front that the necessary analysis and predictions that the
process would entail would be extremely difficult. Whether a failure would he
tolerable may depend on when it occurs, what other commercial entities might do in
the future (i.e., the actions of others such as upstream suppliers could contribute to
a systemic risk), future international risks, and the psychoclogy of the times (since a
failure when the economy is strong may be much less worrisome than ata time
when the economic world seems to be falling apart. [ would not expect this process
. to be invoked very often, but it is alsd important not to hamstring the government
by requiring too high a standard for the prediction. We should err on the side of not
generating new risks of substantial catastrophe cven if the probability of accurrence

islow.

overrun by events. As noted in the text, post-consummation divestitures have been
rare.

9 It can be argued that a better repository of this decision would be the independent
Federal Reserve Board, but because so many interests in addition to those of the
financial community are at stake, the decision should probably be that of the
nationally elected leader. There is some precedent in the Exon-Florio Amendment
for the President to make a non-reviewable decision to stop a merger (a takeover of
a US. firm by a foreign firm), although this is in the national security context where
the President can claim virtually all the relevant expertise. See Section 5021 of the
1988 ‘Irade Act (50 USC Section 2170).
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Fourth, Congress should create a process for re-thinking where
we are and where we want to be after the current crisis has settled down. |
have in mind the establishment of a special commission similar to the Temporary
National Economic Committee (“TNEC") of the 1930’s. Let’s temporarily call it
“TNEC-Two."” It would include key members of Congress as well as key government
officials and academics, would be well-staffed and representative of a wide range of
interests, and would take several years to review the evidence on how our economy
has changed and what structural changes are needed to assure that markets will be
competitive, that systemic risks will be minimized, and that the regulatory structure

will be appropriate.

Among other topics, the TNEC-Two should consider whether we should
simplify the regulation of financial conglomerates by breaking them into smaller
single-industry units; whether we should require a downsizing of financial service
companies that have now been deemed “too big to fail;” whether new governmental
institutions are needed to deal with the emerging financial services sector; whether
the extant “10% cap” on nationwide domestic deposits remains a viable

limitation'0; whether new law is needed for the special oversight of organizations
that are deemed “too big to fail” and which cannot reasonably exit from that
category; and whether new rules are needed for entities that are not within the
financial services sector but represent systemic risks, such as a clarification that the
likely triggering of a consolidation wave may be taken into account in an antitrust

merger analysis.

About a year ago, the Antitrust Modernization Commission ("AMC”}
published its report. Lest there be a misimpression that the TNEC-Two already
occurred in the form of the AMC, it should be pointed out that the AMC did not

consider or report on the types of questions that are posed here, which go beyond a

10 The cap has major loopholes, such as not including intrastate mergers or mergers
with thrift institutions, or mergers with “distressed banks,” which have called its
efficacy into question.
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standard review of the antitrust laws that was prepared before there was concern

about a deep recession.

We are today in an emergency climate. Many major changes are taking place
and more will likely take place. Because we do not know how deep this recession
will be or what changes in the economy or its regulation will be entailed, it is
premature to answer the kinds of questions the TNEC-Two. When matters calm
down, like a community after a severe hurricane, we will need to take inventory and
develop a consensus both on where we are and where we want to be. Consolidation
that is occurring during the crisis should not necessarily be considered either
inevitable or permanent, even though it may be very difficult to unwind at a later
date. Therefore, we need to put into motion a process to assure that in the longer
run we and our children still remain in charge of our destiny. A TNEC-Two should be

part of the process.

Thank you for your attention.

10
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Mr. JOHNSON. Thank you, sir.

And before we proceed to Mr. Cloutier, I would like to welcome
and recognize the presence of our esteemed Chairman of the full
Committee, the Honorable John Conyers from Michigan.

And I would also ask you, sir, whether or not you wanted to
make an opening statement.

Mr. CONYERS. No.

Mr. JOHNSON. Okay. So thank you, sir, and we shall proceed
with the panel.

Mr. Cloutier?

TESTIMONY OF C.R. “RUSTY” CLOUTIER, PRESIDENT AND
CHIEF EXECUTIVE OFFICER, MIDSOUTH BANK, N.A., LAFAY-
ETTE, LA

Mr. CLOUTIER. Chairman Johnson, Representative Coble, and
Members of the Committee, my name is Rusty Cloutier. I am the
president and CEO of MidSouth Bank Corp., a $936 million bank
holding company located in Lafayette, Louisiana.

We operate in all of south Louisiana and most of southeast
Texas. We are community-oriented and focus primarily on offering
commercial and consumer loan and deposit services to individuals
and small businesses, middle-market businesses, et cetera.

I am pleased to represent the Community Bankers of America
and ICBA’s 5,000 members at this important hearing.

While recent government funding has encouraged consolidation
in banking, this is nothing new. For decades, antitrust laws, bank-
ing laws, and banking regulations have all contributed to consolida-
tion of the banking and financial industry.

I personally have spent years warning policymakers of the sys-
temic risks that were being created in our Nation by unbridled
growth in the Nation’s largest banks and financial firms. But I was
told I just didn’t get it, I didn’t understand the new global econ-
omy, that I was a protectionist and that I was afraid of competi-
tion, that I needed to get with the modern times. Sadly, we know
what modern times look like, and it hasn’t been pretty. Excessive
goncentration has led to systemic risk and the credit crisis we now
ace.

Banking and antitrust laws were much too narrow to prevent
these risks. Antitrust laws are supposed to maintain competitive
geographic and product markets. If there were enough competitors
in a particular market, that ends the requirement. This often pre-
vented local banks from merging, but it does nothing to prevent the
creation of the giant, nationwide franchises.

Banking regulation is similar. The agencies ask only if a given
merger will enhance the safety and soundness of the individual
firms. They generally answer, “bigger” is always necessarily a
“stronger” financial institution. It can, many say, spread the risk
across geographic areas and business lines. No one wonders what
would have happened if it and its counterparts jumped off a cliff
and made billions in unsound mortgages. We now know. The econ-
omy is in a crisis.

The four largest banking companies, many of which have been
bailed out by the United States Government, now control over 40
percent of the Nation’s deposits and more than 50 percent of the
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U.S. bank assets. This is not in the public interest. A more diverse
financial system would reduce risk and promote competition, inno-
vation, and the availability of credit to the consumers of various
means and business sizes.

We can prove this. Despite the challenges we face, the commu-
nity bank segment of the financial system is still working and
working well. We, the community banks, are open for business. We
are making loans, and we are ready to help all Americans weather
these difficult times without government assistance.

But I must report that community banks are angry. Almost every
Monday morning they wake up to the news that the government
has bailed out yet another “too big to fail” institution, while on Sat-
urdays they hear that the FDIC has summarily closed one or two
“too small to save” institutions. And just recently, the FDIC pro-
posed a huge special premium to pay for the losses imposed by
large institutions.

This inequity must end, and only Congress can do it. The current
situation will damage community banks and the consumers and
the small businesses that we serve. What can we do? ICBA rec-
ommends the following measures.

Congress should direct a fully staffed,