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FORECLOSED JUSTICE:
CAUSES AND EFFECTS OF THE
FORECLOSURE CRISIS (PART I)

THURSDAY, DECEMBER 2, 2010

HOUSE OF REPRESENTATIVES,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 10:12 a.m., in room
2141, Rayburn House Office Building, the Honorable John Conyers,
Jr. (Chairman of the Committee) presiding.

Present: Representatives Conyers, Boucher, Jackson Lee, Waters,
Cohen, Quigley, Chu, Deutch, Gonzalez, Sanchez, Smith, Coble,
Goodlatte, Issa, Forbes, Franks, Gohmert, and Chaffetz.

Staff Present: (Majority) Perry Apelbaum, Majority Staff Director
and Chief Counsel; Susan Jensen, Counsel; James Park, Counsel,
Reuben Goetzl, Clerk; and Zachary Somers, Minority Counsel.

Mr. CoNYERS. Good morning. The Committee will come to order.
We are going to begin by thanking our three colleagues who will
not be returning to Congress next year for their fine and out-
standing contributions to the Committee. The first is Rick Boucher
who has been with us since he arrived in 1983. Actually, the third
most senior Member on the Committee, who has served on Energy
and Commerce simultaneously for most of that time. And he has
always been able to be counted on for bringing to us a thoughtful
perspective to many of the sensitive issues that are dealt with on
the House Judiciary Committee.

I have got a number of issues that he has championed: The Free
Flow of Information Act, Satellite Home Viewers Act, he did a lot
of work on the PATRIOT Act, and we have always been able to
count on him for an honest evaluation of the many problems that
we have dealt with. And his absence will be missed greatly. The
next is Bill Delahunt from Massachusetts, a former prosecutor,
who authored the Innocence Protection Act, has worked the last
couple of congressional sessions on the Foreign Affairs Committee.
He has championed equity state sales tax levies. And we remember
him also for joining our other colleague, Mel Watt, who is not leav-
ing, in creating the states rights caucus, and we had some inter-
esting contributions there.

And finally, Dan Maffei, who was only with us for one term, but
he took the lead in saving hundreds of dealerships at General Mo-
tors and Chrysler, and he helped strengthen legislation to protect
employees and retirees caught up in bankruptcies. Dan has a great
opportunity, and he has clearly enjoyed being with us. We hope he
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can return. And I will yield to my Ranking Member, Mr. Smith,
Lamar, for any comments he may want to make about departing
Members.

Mr. SMmITH. Thank you, Mr. Chairman. I really just want to echo
your comments and sentiments, because I agree with you 100 per-
cent. Mr. Delahunt is not here and Mr. Maffei is not here, so I
won’t dwell on them to the extent that I might have otherwise. But
I do want to single out Rick Boucher as someone who has been a
friend over many years, someone who has worked with me, and I
with him, on any number of issues, particularly those issues involv-
ing the subject of high tech and patent reform and telecommuni-
cations as well.

He is an expert in many, many areas. And oftentimes to hear
him speak about those issues is to hear an unwritten Ph.D thesis.
And T often feel like it could be taken down and turned in as such.
And we agree on so many issues. I won’t mention the DMCA be-
cause there are so many other issues we agree on. But he will be
missed as well, both his manner and his intelligence. But I do hope
he stays in touch with this Committee and with you and me, Mr.
Chairman, as well, because the friendship that we have with Mr.
l])%oukcher needs to continue and I am sure it will. And I will yield

ack.

Mr. CoNYERS. Thank you very much, Lamar. Is there any other
Member disposed to make a comment?

Mr. FORBES. Mr. Chairman.

Mr. CONYERS. Yes, of course. The gentleman is recognized.

Mr. FORBES. Mr. Chairman, I would just like to echo what both
of you said about Rick Boucher, and that is with no slight to the
other Members, but I have enjoyed serving with Rick over the
years in the Virginia delegation. And everything the Ranking Mem-
ber said about his demeanor and his expertise has been so true. We
have had a great working relationship and a great friendship. And
Rick, we just appreciate your service, not only to the country, but
to the Commonwealth of Virginia.

Mr. CoNYERS. Well, spoken like a true Virginian, Randy Forbes.
If there are no other comments——

Mr. GONZALEZ. Mr. Chairman.

Mr. CONYERS. Yes, Judge Gonzalez, Texas.

Mr. GoNzALEZ. And I will be brief. But I have had the great
privilege of knowing Rick now and serving with him both on Judici-
ary and Energy and Commerce. It has been an incredible experi-
ence. One, he is such a good friend. But to have a friend who is
also a mentor is just the most incredible combination you can have,
especially a Member of Congress. You are going to be missed, Rick.

But my sense is that hopefully we still will be in contact because
we have so much to still learn from you on a continuing basis.
Again, it has been great, and I just wish you were still coming back
next year and standing with us as we all got sworn in, as we get
sworn in in January. Thank you, Mr. Chairman. I yield back.

Mr. CoNYERS. Thank you very much, Mr. Gonzalez. Today’s hear-
ing is entitled Foreclosed Justice: Causes and Effects of the Fore-
closure Crisis. And I and Lamar Smith want to begin with some
observations. You know, reports began to surface about fraudulent
foreclosure documentation issues several months ago. In The Wash-
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ington Post, the comment was, The Nation’s Overburdened Fore-
closure System is Riddled With Faked Documents, Forged Signa-
tures and Lenders Who Take Shortcuts Reviewing Borrowers Files.
We learned about the robo-signers that mortgage servicers utilize
who sign off on thousands of foreclosure documents a month with-
out ever verifying the accuracy of the information contained in
those statements. And there have been other reports. Servicers
seeking to foreclose on properties when they lacked proof of title to
do so. Affidavits notarized outside the presence of the signer.
Notarizations by individuals who had no legal authority to do so.
Affidavits asserting conflicting facts signed by the same individual.
Unfortunately, this problem is really not news to us.

In 2007, the Commercial and Administrative Law Subcommittee
of this Committee received testimony from one of the Nation’s most
respected consumer bankruptcy practitioners about the problems of
mortgage lenders foreclosing without having documentation to sup-
port any entitlement to do so.

So we are here today not just about faulty paperwork problems,
and about the need to stop the flood of unnecessary foreclosures
that is ravaging across this Nation, our neighborhoods, commu-
nities, towns and cities.

And so we have three issues that are in the front of my mind
as we proceed: What caused the current foreclosure problem? Ini-
tially, predatory lending practices and lax lending standards played
a major role. Some lenders specifically targeted minority commu-
nities by pushing families into high interest rate mortgages that
they could obviously not afford, a sort of form of reverse redlining.

And so this practice devastated communities of color across the
Nation and created a higher incidence of foreclosures. As a matter
of fact, many economists have attributed the subprime mortgage
practice as what triggered the whole bubble collapsing. For exam-
ple, one out of every eight Wells Fargo loans in predominantly
Black neighborhoods have gone into foreclosure compared with one
in 59 such loans in White neighborhoods. As these subprime mort-
gages, of course with escalating interest rates, matured, home-
owners couldn’t any longer afford the mortgage payments and
began to default. And as more homes fell into foreclosure, the
prices of homes in surrounding areas obviously became more de-
pressed.

And what exacerbated all of this was, in some places, the mas-
sive loss of jobs. Take Detroit, for example, where with the collapse
of the automobile industry this exaggerated and further empha-
sized home loss because a lot of people lost their homes because
they lost their jobs and foreclosure was inevitable. But even prior
to the recent recession, many working families found it difficult to
meet their housing obligations. And after the latest recession, the
bottom fell out of the housing market, the value of home prices fell
even more precipitously in many areas of the U.S. Many families
as a result are now struggling to repay mortgages for homes that
are worth less than what they owe. They are under water. And the
crisis has been compounded by the lending industry’s steadfast re-
fusal to modify home mortgages to save them from foreclosure.

Ironically, many of the beneficiaries of the stimulus and TARP
and bailout are still not lending money to small homeowners. As
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of last year, 2% million homes were lost to foreclosure. Current
projections estimate that by the time this foreclosure crisis abates,
as many as 13 million homes will ultimately be lost to foreclosure.
And yet on Wall Street, mortgage lenders and servicers and Fannie
Mae and Freddie Mac, all of whom received taxpayer bailouts to
the tune of billions of dollars over the last 2 years, have, in many
instances, turned a blind eye toward homeowners in similar finan-
cial distress.

Under every program established to date, homeowners must rely
on the willingness of lenders to modify mortgage terms to save
their homes. The HAMP, Home Affordable Mortgage—Home Af-
fordable Modification Program, a $75 billion incentive program de-
signed to encourage participating lenders to sign a contract with
the United States Treasury to modify mortgages, has had few—
well, I won’t say they haven’t had any result, but it is so modest
it is hardly worth talking about. Out of many millions of homes lost
or headed to foreclosure, half, less than half a million mortgages
have been successfully modified under this program.

We hear report after report that homeowners are drowning in
bank bureaucracy with lost documents, unexplained rejections, and
some of them just closed down, period, and vanished. You can’t
even get them on the phone, and they aren’t even in their business
location any longer. And so many homes are rushed through fore-
closure without homeowners having a realistic opportunity to re-
structure the mortgage.

Now, in light of these disclosures about inaccurate foreclosure
documents, we have to ask, do these institutions legally have the
right to foreclosure at all? And that has been answered by at least
one Federal judge who will testify about the numerous documenta-
tion problems encountered at the trial court level.

I will skip—let me conclude. The question that overrides the
hearing is what can we do about the foreclosure problem and the
continuing problem of high unemployment. And I will put some of
those answers into the record. And thank you for your indulgence.
And now I would like to yield to Lamar Smith of Texas, the Rank-
ing Member of the House Judiciary Committee.

Mr. SMITH. Thank you, Mr. Chairman. The past few years have
been a trying time for the U.S. housing market and American
homeowners. The foreclosure crisis has had a devastating impact
on the economy and regrettably has led to many Americans losing
their homes. The crisis has its roots in poorly underwritten loans
and unconventional mortgage products and has been compounded
by high unemployment. Over the past few months, a new problem
has emerged in the foreclosure crisis, the scandal that has erupted
around the widespread mismanagement of foreclosure documents
by lenders and mortgage servicers. The corners they have cut to
keep up with the large and growing numbers of foreclosures are in-
excusable.

For many Americans, a house will be the biggest purchase they
ever make and their single largest asset. Given the importance of
the purchase of a home, only strict compliance with State fore-
closure laws is acceptable. Accordingly, regardless of whether bor-
rowers have defaulted on their obligations, they are entitled to due
process in foreclosure. This scandal is about more than sloppy and
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careless foreclosure practices, it is about due process, private prop-
erty rights and the rule of law.

Fortunately, it appears the vast majority of defects and fore-
closure documents that have been uncovered are technical in na-
ture. The evidence indicates that despite the many unacceptable
technical errors that have been made by and large foreclosures
have only occurred in cases in which the homeowners were in de-
fault. In many instances, foreclosures take more than a year from
start to finish giving the borrower ample time to discover any flaws
in the documents supporting foreclosure. And in about one-third of
all cases, borrowers have already abandoned their homes before
their foreclosure process has even started. This does not minimize
the seriousness of the industry wide mismanagement of foreclosure
documents, but it does demonstrate that we must be careful in our
response to the scandal.

The housing market is showing some signs of recovery. We need
to avoid setting the recovery back by overreacting. Foreclosure
rules and requirements are determined under State law. For this
reason, attorneys general in all 50 States and the District of Co-
lumbia have launched an investigation into the foreclosure docu-
mentation problems. And I thank the State AGs for their efforts.
It appears that their investigations may result in a settlement with
mortgage servicers leading to a nationwide fund to help any home-
owners who did suffer wrongful foreclosures.

However, the foreclosure document scandal has led some, includ-
ing some Members of this Congress, to call for a nationwide mora-
torium on foreclosures. This approach, in my judgment, would be
a mistake. All indications are that a nationwide moratorium would
cause further harm to the already depressed U.S. housing market.
Lenders and servicers must be held accountable for their mistakes,
but we must also maintain the stability of the housing market. A
moratorium on foreclosures will only serve to continue the signifi-
cant uncertainty that this controversy has raised for potential
home buyers and the housing market. At a time when purchases
of foreclosed homes account for 25 percent of all sales, halting fore-
closures could harm the economy and slow down the modest recov-
ery further worsening unemployment.

The current foreclosure crisis has been devastating. No one
wants to see these people lose their homes. Foreclosures not only
uproot families and cause hardship to borrowers, but they also de-
press community property values and result in severe losses for
lenders and investors. But now is the not the time for a quick fix
approach like foreclosure moratoriums or allowing modification of
home mortgages in bankruptcy. These so-called solutions will only
cause more harm to the country’s economy, and, in fact, delay the
recovery. We need to focus on restoring the integrity of the fore-
closure process in a manner that protects homeowners and does not
disrupt the functioning of the housing market. Thank you, Mr.
Chairman. I yield back.

Mr. CoNYERS. Thank you, Lamar Smith. Is there any Member
that is inclined toward just a brief observation? Let’s see. I will
start off with Mr. Cohen of Memphis, Tennessee.

Mr. CoHEN. Thank you, Mr. Chairman. First of all, I want to say
I appreciate your opening statement. And I concur on so many of
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your remarks and you have well gone through the history of the
Committee and my Subcommittee, which I thank you for appoint-
ing me the Chair of, Commercial and Administrative Law, and the
work we have done and we have looked at in this Congress. And
I want to thank you for what you have done. I guess it is going
to be the last Judiciary Committee for a while where you are
Chairman. And you have been a great Chairman and shown great
ability to work with both sides. And I have learned from you in my
opportunity to be a Subcommittee Chair in doing that and trying
to be fair to both sides and maintain. And I always think about
how would Chairman Conyers handle this.

And I am sure that Ranking Member Smith has done the same
thing, and you prepared him well. With that said, the subject mat-
ter is one that is so important to the American people. And I think
this subject matter is probably as much as anything else what
caused the change in the elections that took place. The American
public was angry that nobody worried about the integrity of the
lending practices or the integrity of the bankers or the integrity of
the Wall Street folks who bundled all these mortgages and
securitized them and made them so complex that nobody knew
where they originated and made the problem of dealing with these
foreclosures so difficult.

Rather than worry about the integrity of that process, we, and
I did it too, because it was the right thing to do, and Chairman
Frank said so appropriately, that it was what would be considered
collateral benefit, that sometimes you have to help the people that
caused the harm to help the whole system. And the collateral ben-
efit went to Wall Street. But we put 700 and something billion dol-
lars what was a bipartisan effort, President Bush’s idea, and Sec-
retary Paulson’s, and a goodly number of Republicans and Demo-
crats joined together to make a very difficult vote, but one that was
necessary, but one that took care of keeping in place the people
who perpetrated and were responsible for the foreclosure crisis, the
unemployment situation in this country, and almost put this coun-
try and the world’s economies under water.

We took care of those people who got the major salaries and the
major bonuses and are living just as well on Wall Street; we didn’t
put any of them in jail, none of them suffered in any way whatso-
ever for morally reprehensible conduct and who benefited finan-
cially, to a great extent, and whose lives are better than ever. And
yet the homeowner and the unemployed who need unemployment
insurance and who need help with their mortgages are considered
to be detritus, they are considered to be collateral damage, and no-
body has cared about them.

But the fact is the Democratic Congress, and there probably were
a few Republican votes with us, but predominately, this democratic
Congress has cared and tried to help. I think that the modifications
in bankruptcy is the answer, and it is so important, because noth-
ing else has worked. And there needs to be somebody with a lever
to help the homeowner, and nobody does. These people are the for-
gotten victims of all of this economic fallout. They are the purple
hearts of this economy, and they are being forgotten about in terms
of help with their foreclosures. And, yes, we might have to do some
things that are unusual, but they have been put in this position by
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people who made subprime loans, who made deals that maybe they
were too good to be true, but they made those offers and they were
wrong and got people into loans and obligations greater than they
could afford; they have lost their monies, their homes and a lot of
excess cost that they otherwise would not have incurred if they
were not lured into it.

Many have lost their jobs. And now that they need unemploy-
ment benefits, there are people that don’t want to give it to them.
What you do onto the least of thee you do onto me, and for those
who have given much, much is expected. And at this time when
Christians and Jews and Muslims all should be thinking about
what we are privileged to have and those that may not be privi-
leged to have were not doing it. We are thinking about what this
Congress has seen and this Administration has been seeing, wrong-
fully so, I believe, by the public, is caring about those that have
much and taking care of those that caused the problem and keep-
ing them in their high lofts in Wall Street, and not caring about
the little fellow.

And that is what we need to do. And we need to have modifica-
tions to mortgages and we need to act. And if we err, we need to
err on the side of the people who have been injured and harmed.
With that, I yield back the remainder of my time. And thank you,
Mr. Chairman.

Mr. CoNYERS. Thank you. Darrell Issa, would you care for a brief
comment?

Mr. IssA. I would, Chairman. Seldom do I get the opportunity to
say to a Chairman of the other party how much I have enjoyed my
tenure under your leadership, but today is one of those days. You
have been fair, you have been firm and I am not going to miss you
because I know you will be right there just one over. And I look
forward to serving with you in the next Congress. With that, I will
correct you on one thing in your opening statement, Mr. Chairman.
You used the word billions for bailout, when, in fact, it is trillions.
Freddie and Fannie, we took full faith obligation for those entities.

So, in addition to the 140 or so billion that they have been hand-
ed permanently, we are on the hook for every penny, something
that I hope in the legal terms here, in the financial terms that the
Committee on Financial Services and on the money, follow the
money terms of the Government Oversight Committee, we can
bring that to an end and never again put full faith behind some-
body else’s profit taking.

When we talk about Wall Street, let’s remember Freddie and
Fannie are Washington, D.C. Entities and not, in fact, Wall Street.

Mr. Chairman, the Home Affordability—Affordable Modification
Program, or HAMP, must be ended. In its 20 months it has proven
to delay the inevitable, it has proven to raise hopes only to be
dashed, it has proven to be able to renegotiate only to have fore-
closure return at every bit as high a rate. Mr. Chairman, in the
20 or so months that HAMP has been actively negotiating, they
have—of the nearly 3 million opportunities that would have been
granted, about 12 million have begun; 1,395 trials have started;
719,000 or roughly half have been rejected; and 483,000 have been
made permanent, of which nearly 10 percent have already re-
defaulted and expect that to rise three to fourfold.
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During that period of time, the Obama administration, I believe
in good faith, employed $22 billion in first time home buyer tax
credits. Mr. Chairman, my Committee next door follows the money,
this Committee follows the law. In this case, when you look at $22
billion in first time home buyer credits, without looking at what
the true price of those homes should be, without those homes hav-
ing reached their value, what we have done is had a new round of
thousands or actually millions of new home buyers buy homes that
are still sinking in value.

We must not complain about the number of foreclosures or sales,
we must, in fact, look at HAMP and other programs and say, what
are they doing to increase, dramatically increase the number of
foreclosures if appropriate and legally reviewed, which is certainly
something that has not yet been proven that the banks are willing
to do accurately at 100 percent level, but also the number of short
sales, voluntary abandonments and the like.

The truth is the sooner that a property is transferred to a new
owner, able to make the payments, able to maintain the home, the
sooner that the precipitous drop in value stops. Abandoned homes,
homes in which a home has been rented to somebody who is no
longer the owner and homes which are being stripped systemically
because there is a profit taking even after the home is in fore-
closure, all of this dramatically reduces the value of the home.
Every neighborhood in my community in which a home is in fore-
closure it can be seen from the outside that the maintenance has
stopped, that the lawns have gone dry and the like.

This is what we as Committees of jurisdiction must work on. The
swift, accurate and legal execution of those mechanisms now exist-
ing or which may be created that will allow for the proper value
of a home to be assessed, a homeowner able to meet that value,
able to remain through some mechanism and those not able to
quickly able to move on to appropriate housing, and that house,
home, apartment, condo or the like, able to be put back into cur-
rent maintenance.

Mr. Chairman, the tragedy in America today are the homes that
sit idle, abandoned or in foreclosure and in ruin. I hope that in the
next Congress, we will continue to work on a bipartisan basis to
recognize that is what is stopping America’s value of homes from
reaching bottom, reaching a point in which people can make sound
investments and begin rising.

I look forward to this hearing and to the next Congress of us
working together to solve it. I thank the Chairman for his leader-
ship, the Ranking Member for his leadership and yield back.

Mr. CoNYERS. Thank you, Darrell Issa. The gentleman from Flor-
ida, Ted Deutch.

Mr. DEuTCH. Thank you, Mr. Chairman. And Mr. Chairman, I
would like to thank you first for the opportunity you have given me
in the short time

Mr. CONYERS. Excuse me. Mr. Quigley, do you mind if he goes
ahead of you?

Mr. QUIGLEY. Yes.

Mr. DEUTCH. Another opportunity that you and Mr. Quigley have
provided in the short time that I have been here. I would also like
to take time to recognize your tireless efforts on this issue. In re-
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forming the foreclosure process and ensuring that it treats home-
owners fairly and justly, this hearing has particular significance
from my State of Florida with the second highest number of fore-
closures in the country and where half of all borrowers owe more
than their properties are worth.

The collapse of our Nation’s economy and the meltdown of the
housing market have unveiled systemic problems in the mortgage
foreclosure system. There is much blame to go around, but it is in-
cumbent upon us to work on solutions so that foreclosures are proc-
essed in a fair and equitable manner. Railroading homeowners
through foreclosure processes that are quickly cobbled together to
relieve court dockets of mounting foreclosures can and, as we have
seen, often do disregard due process rights of homeowners.

In Florida, the State legislature has created foreclosure only in
courts, meant to reduce the mounting backlog of more than 300,000
foreclosure cases by the end of 2011. In an effort to quickly relieve
court dockets, however, evidentiary hearings are rarely provided to
examine whether documents are correct or fraudulent. Hearing
times are sometimes as short as 15 seconds; do you live in the
home? Are you behind in your payments? And lawyers representing
the banks often do not appear in court.

In addition, while the foreclosure proceedings move forward a
mediation process begins. The dual track system in Florida often
confuses homeowners with court and mediation documents and cre-
ates confusion for the borrower, whether they need to have legal
representation at the foreclosure process, in the mediation process
or both. This is not limited to Florida, and I hope that we will have
an opportunity to hear from the panelists today. This accelerated
judicial review system is fraught with opportunities for fraud and
for the due process rights of homeowners to be trampled.

In addition, the Federal Government’s loan modification pro-
grams fail to provide necessary incentives for banks to engage in
the scope of large scale modifications that are necessary to fix the
broken mortgage system. And with waves of foreclosures con-
tinuing to inundate the court system, Mr. Chairman, more needs
to be done to keep people in their homes, to root out fraud and to
protect the due process rights of people going through foreclosure.

I think that is what we will have an opportunity to pursue here
today. And I thank you for holding this hearing and giving me this
opportunity, and I yield back. Thank you, Mr. Chairman.

Mr. CoNYERS. The Chair recognizes a senior Member of the Com-
mittee, the gentleman from North Carolina, Howard Coble, who is
a Ranking Member on at least one of the Subcommittees.

Mr. CoBLE. Thank you, Mr. Chairman. And I will be very brief.
I want to associate myself with the comments of the distinguished
gentlemen from California when he used two four letter “F” words
to describe you, and those words were firm and fair. And I reiterate
what Darrell said about that. I also want to associate myself with
Darrell’s comments. He is still here. When he said

Mr. IssA. Keep talking.

Mr. CoBLE. I am saying it favorably. When he said, Mr. Chair-
man, one of the problems, and we all know this, is abandoned or
vacant houses. When houses lie vacant and/or abandoned crime in-
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evitably follows. So we need to be aware of that. And I thank you
again for your leadership, Mr. Chairman, and yield back.

Mr. CoNYERS. The gentleman from Illinois, Michael Quigley.

Mr. QUIGLEY. Thank you, Mr. Chairman. Much has been said al-
ready, I won’t add to that, except to, I guess, a message to the fi-
nancial institutions. In my view, this recent round of mistakes only
adds insult to injury. But like many Members, my office in Chi-
cago, our district offices, try to help our constituents on a case-by-
case basis, those who are dealing with foreclosure. And there are
many not-for-profit organizations in my city of Chicago that try to
help people as well.

To sum up, how they have been treated by the financial institu-
tions in their attempts to modify, they have been lied to, their in-
formation has been delayed, their information they received is in-
consistent, incorrect and they have been abused a second time.
This is often because of the trust involved here created an even
worse situation for them because it has pushed the time clock well
past their ability to catch up.

So what I would try to suggest to those institutions, and they
haven’t even treated our staffs well, they haven’t returned phone
calls. My colleague, Jan Schakowsky, and I had to have a forced
meeting in which we said to these banks you need to return our
phone calls, you need to respect our constituents who are facing
foreclosure. It has gotten that bad.

So with all due respect, I would suggest that they need to—the
respect that they get from the Members and the help they get from
Congress, at the very least, ask them to treat our constituents,
their clients, with that same respect. It has not happened, and I
suggest that its time has come. Thank you.

Mr. CoNYERS. Thank you. The Chair is pleased to recognize Bob
Goodlatte, a senior Member of the Committee from Virginia.

Mr. GOODLATTE. Mr. Chairman, thank you very much, and thank
you for holding this hearing on the Effect of Foreclosure, Its Causes
and Effects in the Current Foreclosure Crisis. Currently, Federal,
State and local law enforcement agencies are investigating the re-
cently uncovered irregularities in the foreclosure processes used by
some banks. These irregularities are very troubling and raise many
questions about the validity of some foreclosures, as well as the va-
lidity of other chain of title transactions.

Or it is important that we meticulously gather the actual facts
so that we can best solve the problems, broad accusations not
backed by the facts will do little to help those who have been
harmed by these errors.

In addition, any solutions to this problem should be tailored to
the actual problem and not be so broad as to punish banks, includ-
ing smaller community banks that likely play by the rules and
completed the paperwork properly.

And I would like to associate myself with the comments of the
gentleman from North Carolina, Mr. Coble, who noted that there
are ongoing problems. If we simply have this entire system break
down, there are many related problems that occur in terms of va-
cant houses, in terms of disruption of our financial markets, in
terms of other things, it is much more important that we get this
focused on making sure that each individual who is the subject of
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a foreclosure is treated fairly than it is that we do something to
put a halt, as has happened in some places, to the entire fore-
closure process for any lengthy period of time. Because that is
going to have a far-reaching impact, not just on the individuals di-
rectly affected, but by every homeowner in the country and every-
one who desires to become a homeowner in the country.

So I look forward to hearing from our expert witnesses today on
this very important issue. And again I thank you, Mr. Chairman.

Mr. CoNYERS. I thank you. We have with us on the panel, and
we welcome them and commend them for their patience, Judge
Winslow, Ms. Julie Williams, Mr. Ed DeMarco and Ms. Phyllis
Caldwell, who is Chief of the Homeownership Preservation Office
for the Department of Treasury. She is also a former president of
the Washington area—the Washington Area Women’s Foundation,
President of Community Development Banking for Bank of Amer-
ica, and we welcome her as our first witness. And we would have—
without objection, we will have all the statements entered into the
record. And we will start off Ms. Caldwell with you.

Mr. GOODLATTE. Mr. Chairman, I hate to interrupt, but it has
been brought to my attention that your good friend and the gen-
tleman from Texas, Louie Gohmert, wanted to say a few words.

Mr. CONYERS. Judge Gohmert, excuse me, I didn’t—I wasn’t
aware. The gentleman from Texas is welcome and recognized be-
fore we begin our witnesses. Please, forgive me.

Mr. GOHMERT. Because of my warm feelings when I waved ear-
lier, it may have been seen as a gesture of howdy. But also your
recognizing me underscores what Darrell Issa had said, we have
disagreed politically over many things, but you have never been
anything but gracious as Chairman toward me personally, and I
will always be grateful. Thank you, Chairman. I did want to ad-
dress a couple of things. My friend from across the aisle, that, be-
cause there is more Democrats, actually sits right next to me on
this side of the aisle, had commented about the Wall Street bailout.
And I know that things were well intentioned, I know it was under
the Bush administration and I know that President Bush was re-
sponding to the urgency pushed on him by Treasury Secretary
Paulson as Paulson pushed for the Paulson poultice to solve his
friends on Wall Street’s problems, but what happens when this
body steps in to interrupt the rules, to interrupt the laws and the
system that has been put in place, it sends things spiraling.

So I disagree with my friend from Tennessee, it was not nec-
essary to spend $700 billion for a major green poultice to be placed
on the problem on Wall Street. It arose because of greed. There
were people taking advantage of the situation that had come up
with a ridiculous way in which to gamble legally by putting to-
gether mortgages so you couldn’t review the individual mortgages,
you bought a package. And then you would buy insurance called
credit default swaps. But we wouldn’t require that you put any-
thing aside in reserve to pay the insurance in the event the insur-
able event occurred. Those were all big mistakes. But you don’t
rush in and completely redesign the system by rewarding people’s
greed and say here is a green poultice to put on your hurt, you
make them go through the system as it was set up called bank-
ruptcy that was provided for in the Constitution and which was ac-
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tually set in place when people realized the financier of the revolu-
tion, Mr. Morris, was in debtor’s prison. And he was let out of pris-
on once the bankruptcy laws were put in place.

AIG should have gone through, most of their departments were
making money, let them go through reorganize. Instead of reward-
ing Goldman Sachs for their greed, they should have gone through
bankruptcy. We created a bigger problem when we rushed in and
rewarded the greed there.

Now, with foreclosure there are rules in place. And if people have
not followed the rules in foreclosing, there need to be consequences
that are set forth under the rules and in the court system. But by
playing by the rules and not changing them after people have
messed up, then we give certainty to the system and the economy
heals much quicker than if we interrupt.

And it brings me to what really drove me off the bench as a dis-
trict judge into wanting to legislate. And knowing that legislating
from the bench was improper, I left and ran for the opportunity.
But I found myself sentencing more and more women who were
single moms who were charged with felony welfare fraud. And
when you look to the heart of every case, it seemed to arrive from
the same thing, or derive from the same thing. And that was that
the great society legislation was so well intentioned they saw single
moms, deadbeat dads not contributing, so let’s help these single
moms, let’s give them a check for these children they are having
out of wedlock where the deadbeat dad doesn’t help.

What has happened over the last 45 years is we have lured
young women out of high school into having babies only to find
they can’t live off that little check for one child, and then they
would have another and another, the ones that would come before
my court for welfare fraud. And they would finally realize, I am
never going to get out of this rut, so maybe if I either sell drugs
or if I get a job and don’t tell the Federal authorities, maybe I can
climb out of this hole. And it just seemed immoral that we, the well
intentioned, as a Congress provided incentives to lure these young
women away from their God-given potential into a rut from which
there was no hope for most of them for getting out.

We should not be satisfied with good intentions. We need to look
at the bigger picture, give incentives to reach potential, not lure
people into a rut of indentured servitude to this Congress and to
this Washington. The same thing with unemployment. Given 99
weeks, my goodness, if you can’t find a job in 26 weeks in the area
in which you are trained, then the incentives ought to be to retrain
for a place where there is jobs, not let you sit home dreading the
consequences for a year and a half later where there is still no jobs.
That seems immoral to me.

And I am very concerned that we don’t do something well inten-
tioned with regard to foreclosures that end up doing more harm 40
years, 45 years from now, as I think we have done from the great
society. We need to incentivize proper conduct, we need to enforce
the fact that rules should be followed. And whether you are a fore-
closure company, a mortgage company or a borrower, if you haven’t
played by the rules, then there is consequences.

And close with this example. A stockbroker said, or a stockbroker
friend of his from California told him he needs the government to
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step in because he is going to lose his home. He has a $700,000
home and he can’t make the payments. He said, well, we make ba-
sically the same thing, how can you afford a $700,000 home? He
said, well, we had bought one before on a 12-month note, interest
only at the end of the 12 months, and we could turn it and make
a nice profit. So we did it with this one and now we can’t make
the interest payments and we are about to lose our home if the
Federal Government doesn’t step in.

They should have bought a $300,000 or $400,000 home instead
of overstepping, and I don’t think Congress should step in and help
this guy keep his $700,000 home. We need to buy within our
means, this Congress needs to act within its means and I think the
world will be a better place because of it. Thanks for indulging me,
Chairman.

Mr. CONYERS. Ms. Caldwell, you are still the first witness at this
panel. And we are pleased that you will start off our discussion.

TESTIMONY OF PHYLLIS CALDWELL, CHIEF, HOMEOWNER-
SHIP PRESERVATION OFFICE, UNITED STATES DEPART-
MENT OF THE TREASURY

Ms. CALDWELL. Thank you, Chairman Conyers, and Members of
the Committee, again, as we discussed, the foreclosure problems
that have recently come to light underscore the continued critical
importance of the Making Home Affordable program launched by
Treasury of which HAMP is a part. Preventing avoidable fore-
closures through modifications and other alternatives to foreclosure
continues to be a critical priority. Foreclosures dislocate families,
disrupt the community and destabilize local housing markets. Over
the last 20 months, we have developed rules and procedures to fa-
cilitate meaningful modifications and other foreclosure alternatives.
We have urged servicers to increase staffing and improve customer
service. We have developed specific guidelines and certifications on
how and when homeowners must be evaluated for HAMP.

HAMP has strong compliance mechanisms in place to ensure
that servicers follow program guidelines. Treasury has built proce-
dural safeguards and appropriate communication standards within
HAMP to minimize those instances where borrowers are dual-
tracked, where they are being evaluated for HAMP at the same
time they are being put through the foreclosure process.

Specifically, program guidelines require participating mortgage
servicers of nonagency loans to evaluate homeowners for HAMP
modifications before referring those homeowners to foreclosure;
suspend any foreclosure sales against homeowners who have ap-
plied for HAMP modifications while their applications are pending;
freeze all pending foreclosure actions when a borrower makes the
first payment on a fully verified income trial plan; evaluate wheth-
er homeowners who do not qualify for HAMP or who have fallen
out of HAMP qualify for alternative home retention or private
modification programs; evaluate whether homeowners may qualify
for a short sale or deed in lieu of foreclosure and provide a written
explanation to any homeowner who is not eligible for HAMP modi-
fication and to delay the foreclosure sale for at least 30 days after-
wards to give the homeowner time to appeal.
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Servicers may not proceed to foreclosure sale until they have
tried these alternatives. They must also issue a written certifi-
cation to their foreclosure attorney or trustee stating, “All loss miti-
gation alternatives have been exhausted and a nonforeclosure op-
tion could not be reached.”

On October 6th, Treasury clearly reminded servicers of this exist-
ing HAMP rule. And we have instructed our compliance team to re-
view the ten largest servicers, processes and procedures for com-
plying with these guidelines. If we find incidents of noncompliance,
Treasury will direct servicers to take corrective action, which may
include suspending those foreclosure proceedings and reevaluating
the affected homeowners for HAMP.

In terms of compliance, it is important to remember that al-
though Treasury administers HAMP, it does so through a vol-
untary contract with the servicer versus regulatory or enforcement
agency authority. Thus, our compliance efforts are focused on en-
suring that servicers are following the contractual requirements of
their servicer participation agreements. Compliance remedies have
included reevaluating loans for HAMP eligibility, resoliciting bor-
rowers, enhancing servicer processes and providing additional
training to staff.

To date, almost 1.4 million homeowners have started trial modi-
fications and 520,000 have started permanent modifications. These
homeowners have experienced a 36 percent median reduction in
their mortgage payments or more than $500 a month. Consider
that in the first quarter of 2009, nearly half mortgage modifications
increased borrowers monthly payments or left payments un-
changed. By the second quarter of 2010, 90 percent of mortgage
modifications for the borrower lowered monthly payments. Home-
owners today have access to more sustainable foreclosure preven-
tion solutions. And HAMP uses taxpayer resources efficiently. Its
pay-for-success design supports borrowers who are committed to
staying in their homes and making monthly payments by paying
out servicer, borrower and investor incentives over 5 years when
the loan remains current. And the investor, not the taxpayer, re-
tains the risk of borrower payment.

In conclusion, we believe the foreclosure problems underscore the
continued need for servicers to focus on evaluating homeowners for
all home retention options starting with HAMP. We appreciate the
efforts of both Members of this Committee and our partners in the
housing community in holding servicers accountable and improving
HAMP’s design and performance. I look forward to taking your
questions. Thank you.

[The prepared statement of Ms. Caldwell follows:]
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Chairman Conyers, Ranking Member Smith, and Members of the Committee, thank you for the
opportunity to testify today regarding issues surrounding mortgage servicing. This testimony
will cover two key areas: first, the steps we are taking to ensure that servicers participating in the
Making Home Affordable (MHA) program are adhering to program guidelines in light of the
recent foreclosure issues, and second, the accomplishments of MHA to date and its impact on
mortgage servicing,

The reports of “robo-signing”, faulty documentation and other improper foreclosure practices by
mortgage servicers are unacceptable. Tf servicers have failed to comply with the law, they
should be held accountable. The Administration is leading a coordinated interagency effort to
investigate misconduct, protect homeowners and mitigate any long-term effects on the housing
market. While Treasury does not have the authority to regulate the foreclosure practices of
financial institutions, nor to ensure that those practices conform to the law, it is working closely
with agencies that do have such authority.

The Financial Fraud Enforcement Task Force, a broad coalition of law enforcement,
investigatory, and regulatory agencies that brings together more than 20 federal agencies, 94
U.S. Attorneys Offices, and dozens of state and local partners, is working to ensure that
foreclosure practices are thoroughly investigated and any criminal behavior is prosecuted. The
Federal Housing Administration (FHA) has been reviewing servicers of loans it insures for
compliance with loss mitigation requirements. Additionally, the Office of the Comptroller of the
Currency has directed all large national bank servicers to review their foreclosure management
processes — including file reviews, affidavit processing, and signatures — to ensure that the
processes are fully compliant with all applicable state laws. The other independent banking
regulatory agencies are doing similar reviews of institutions under their jurisdiction. Attached to
my testimony is a fact sheet providing more detail concerning the activities of the coordinated
interagency effort.

Because MHA and its first lien program, the Home Affordable Modification Program (HAMP),
are pre-foreclosure programs, the recent reports of robo-signing of affidavits and improper
foreclosure documentation do not directly affect the implementation of HAMP. But these
documentation failures reflect the fact that servicers did not have the proper resources in place,
nor did they have procedures and controls in place to prevent this crisis. As we have learned in
implementing HAMP, servicers were historically structured and staffed to perform a limited
role—primarily collecting payments. They did not have the systems, staffing, operational
capacity or incentives to engage with homeowners on a large scale and offer meaningful relief
from unaffordable mortgages.
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The foreclosure problems underscore the continued critical importance of the Making Home
Affordable Program launched by the Obama Administration. Preventing avoidable foreclosures
through modifications and other alternatives to foreclosure continues to be a critical national
priority. Foreclosure is painful for homeowners; it is also costly to servicers and investors.
Foreclosures dislocate families, disrupt the communities, and destabilize local housing markets.
For this reason, the Obama Administration launched the Making Home Affordable program in
the spring of 2009, of which HAMP is a key component. HAMP is intended to prevent
avoidable foreclosures by providing financial incentives to servicers, investors and borrowers to
voluntarily undertake modifications of mortgages for responsible homeowners in a way that is
affordable and sustainable over time. In cases where a modification is not possible, the
participating servicers must consider other alternatives to foreclosure.

As a result, throughout the last 20 months, we have worked to develop systems and procedures to
ensure that responsible homeowners are oftered meaningful modifications and other foreclosure
alternatives. To remedy servicer shortcomings, we have urged servicers to rapidly increase
staffing and improve customer service. We have developed specific guidelines and certifications
on how and when borrowers must be evaluated for HAMP and other loss mitigation options prior
to foreclosure initiation. We have also continued our compliance efforts to ensure borrowers are
fairly evaluated and that servicers conduct their operations in accordance with Treasury
guidelines. MHA has strong compliance mechanisms in place to ensure that servicers follow our
program’s guidelines.

HAMP Procedural Safeguards and Compliance Efforts

Treasury has built numerous procedural safeguards in HAMP to avoid foreclosure sales.
Specifically, program guidelines that became effective on June 1* require participating mortgage
servicers of non-GSE loans to:

o Evaluate homeowners for HAMP modifications before referring them for foreclosure.
The focus here is on early intervention. Servicers must reach out to all potentially eligible
borrowers when they are only two months delinquent and there is a still a viable
opportunity to save the loan;

o Suspend foreclosure sales against homeowners who have applied for HAMP
modifications, while their applications are pending;

* Freeze all pending foreclosure actions when a borrower makes the first payment under a
fully verified trial plan.

o Evaluate whether homeowners who do not qualify for HAMP (or who have fallen out of
HAMP) qualify for alternative loss mitigation programs or private modification
programs;

o Evaluate whether homeowners who cannot obtain alternative modifications may qualify
for a short sale or deed-in-lieu of foreclosure; and

* Provide a written explanation to any borrower who is not eligible for modification and
delay foreclosure for at least 30 days to give the homeowner time to appeal.
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Servicers may not proceed to foreclosure sale unless and until they have tried these alternatives.
They must also first issue a written certification to their foreclosure attorney or trustee stating
that “all available loss mitigation alternatives have been exhausted and a non-foreclosure option
could not be reached.” On October 6, Treasury clearly reminded servicers of non-GSE loans of
this existing requirement that they are prohibited from conducting foreclosure sales until these
pre-foreclosure certifications are executed. It should be noted that the GSEs have similar
guidelines for their HAMP modifications.

The MHA compliance program is designed to ensure that servicers are meeting their obligations
under the MHA servicer contracts for loans where Fannie Mae or Freddie Mac is not the
investor, and uses a variety of compliance activities to assess servicers from different
perspectives. Treasury has engaged a separate division of Freddie Mac, Making Home
Affordable-Compliance (MHA-C), to perform these compliance activities. Employing a risk-
based approach, compliance activities are performed ranging generally monthly for servicers
with the largest percentages of potentially eligible borrowers, to at least twice annually for the
smaller-sized servicers.

Our compliance activities focus on ensuring that homeowners are appropriately treated in
accordance with MHA guidelines. As the program has evolved, servicers have adapted their
processes to incorporate MHA programs. Treasury has implemented non-financial remedies that
have shaped servicer behavior in order to address the most vital issue: the ultimate impact on the
homeowner.

As information regarding irregularities in servicer foreclosure practices arose, Treasury acted
swiftly and instructed MHA-C to review the ten largest servicers’ internal policies and
procedures for completing these pre-foreclosure certifications before initiating the foreclosure
proceedings, and to assess a limited sample of foreclosure sales that have occurred since the
effective date of the guidance. The results of the review are not yet available. However, if
MHA-C identifies any incidents of non-compliance with HAMP guidelines, Treasury will direct
servicers to take appropriate corrective action, which may include suspending foreclosure
proceedings and re-evaluating the affected homeowners for HAMP, as well as undertaking
changes to servicing processes to help ensure that HAMP guidelines are followed prior to
initiating the foreclosure process.

HAMP’s Accomplishments and [ts Impact on the Mortgage Industry

To date, HAMP has achieved three critical goals: it has provided immediate relief to many
struggling homeowners; it has used taxpayer resources efficiently; and it has helped transform
the way the entire mortgage servicing industry operates.

Twenty months into the program, close to 1.4 million homeowners have entered into HAMP
trials and experienced temporary reductions in their mortgage payments. Of these, almost
520,000 homeowners converted to permanent modifications. These homeowners are
experiencing a 36 percent median reduction in their mortgage payments—averaging more than
$500 per month—amounting to a total, program-wide savings of nearly $3.7 billion annually for
homeowners.

[5%)
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Early indications suggest that the re-default rate for permanent HAMP modifications is
significantly lower than for historical private-sector modifications—a result of the program’s
focus on properly aligning incentives and achieving greater affordability. For HAMP
modifications made in the fourth quarter of 2009, at six months, fewer than 10 percent of
permanent modifications are 60+ days delinquent. According to the OCC’s Mortgage Metrics
Report, the comparable delinquency rates for non-HAMP modifications made in the same
quarter were 22.4 percent. Regarding HAMP re-defaults, the OCC states, “These lower early
post-modification delinquency rates may reflect HAMP’s emphasis on the affordability of monthly
payments and the requirements to verify income and complete a successful trial period.”

Borrowers who do not ultimately qualify for HAMP modifications often receive alternative
forms of assistance. Based on survey data from the eight largest servicers, approximately one-
half of homeowners who apply for HAMP modifications but do not qualify have received some
form of private-sector modification. Less than ten percent have lost their homes through
foreclosure sales.

HAMP uses taxpayer resources efficiently. HAMP’s “pay-for-success” design utilizes a trial
period to ensure that taxpayer-funded incentives are used only to support borrowers who are
committed to staying in their homes and making monthly payments, and the investor retains the
risk of the borrower re-defaulting into foreclosure. No taxpayer funds are paid to a servicer or an
investor until a borrower has made three moditied mortgage payments on time and in full. The
majority of payments are made over a three to five-year period only if the borrower continues to
fulfill this responsibility. These safeguards ensure that spending is limited to high-quality
modifications.

MHA Has Been a Catalyst—Setting the Benchimark for Sustainable Modifications

MHA has transformed the way the mortgage servicing industry deals with alternatives to
foreclosure. Because of MHA servicers have developed constructive private-sector options.
Where there was once no consensus plan among loan servicers about how to respond to
borrowers in need of assistance, HAMP established a universal affordability standard: a 31
percent debt-to-income ratio, which dramatically enhanced servicers’ ability to reduce mortgage
payments to sustainable levels while simultaneously providing the necessary justification to
investors for the size and type of modification.

In the year following initiation of HAMP, home retention strategies changed dramatically.
According to the OCC/ OTS Mortgage Metrics Report, in the first quarter of 2009, nearly half of
mortgage modifications increased borrowers’ monthly payments or left their payments
unchanged. By the second quarter of 2010, 90 percent of mortgage modifications lowered
payments for the borrower. This change means borrowers are receiving better solutions.
Meodifications with payment reductions perform materially better than modifications that
increase payments or leave them unchanged.

Moreover, even holding the percentage payment reduction constant, the quality of modifications
made by servicers appears to have improved since 2008. For modifications made in 2008, 15.8
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percent of modifications that received a 20 percent payment reduction were 60 days or more
delinquent three months into the modification. For modifications made in 2010, that
delinquency rate has fallen almost in half, to 8.2 percent. The OCC’s Mortgage Metrics Report
from 2010:QQ2 attributes the improvement in mortgage performance to “servicer emphasis on
repayment sustainability and the borrower’s ability to repay the debt.”

Spurred by the catalyst of the HAMP program, the number of modification arrangements was
nearly three times greater than the number of foreclosure completions between April 2009 and
August 2010. More than 3.7 million modification arrangements were started, including the close
to 1.4 million trial HAMP modification starts, more than 568,000 FHA loss mitigation and early
delinquency interventions, and more than 1.6 million proprietary modifications by servicing
members of the HOPE NOW Alliance.

Further, it is important to keep in mind that MHA is only one of many Administration housing
efforts targeting these challenges: the Administration has also provided substantial support for
the housing markets through support for Fannie Mae and Freddie Mac to help keep mortgage
rates atfordable; purchase of agency mortgage-backed securities; and an initiative to provide
support and financing to state and local Housing Finance Agencies (HFAs). These HFAs
provide, in turn, tens of thousands of affordable mortgages to first time homebuyers and help
develop tens of thousands of affordable rental units for working families.

Responding to a Changing Housing Crisis

MHA was designed to be a versatile program. MHA includes a second lien modification
program, a foreclosure alternatives program that promotes short sales and deeds-in-lieu of
foreclosures, and an unemployment forbearance program. Treasury expanded HAMP to include
FHA and Rural Development mortgage loans through the FHA-HAMP and RD-HAMP program,
and also introduced a principal reduction option. Finally, Treasury introduced a program to
allow the hardest-hit states to tailor housing assistance to their areas, and worked with FHA to
introduce an option for homeowners with high negative equity to refinance into a new FHA loan
if their lender agrees to reduce principal on the original loan by at least ten percent.

Second Lien Modification Program

The Second Lien Modification Program (referred to as 2MP) requires that when a borrower’s
first lien is modified under HAMP and the servicer of the second lien is a 2MP participant, that
servicer must offer to modify the borrower’s second lien according to a defined protocol. 2MP
provides for a lump sum payment from Treasury in exchange for full extinguishment of the
second lien, or a reduced lump sum payment from Treasury in exchange for a partial
extinguishment and modification of the borrower’s remaining second lien. Although 2MP was
initially met with reluctance from servicers and investors who did not want to recognize losses
on their second lien portfolios, as of October 3, 2010, Treasury has signed up seventeen ZMP
servicers, which includes the four largest mortgage servicers, who in aggregate service
approximately 60 percent of outstanding second liens. The program uses a third-party database
to match second lien loans with first lien loans permanently modified under HAMP. Servicers are
required to modify second lien loans within 120 days from the date the servicer receives the first lien and
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sccond licn matching information. The implementation of this databasc began over the summer. Five
2MP Servicers have already begun matching medified first liens with their corresponding second

liens, while the other twelve are in some phase of developing systems capacity to do so. Information on
the second lien program will be included in upcoming Monthly Servicer Performance Reports as
data becomes available.

Home Affordable Foreclosure Alternatives Program

Any modification program seeking to avoid preventable foreclosures has limits, HAMP
included. HAMP does not, nor was it ever intended to, address every delinquent loan. Borrowers
who do not qualify for HAMP may benefit from an alternative program that helps the borrower
transition to more affordable housing and avoid the substantial costs of a foreclosure. Under
HAFA, Treasury provides incentives for short sales and deeds-in-lieu of foreclosure for
circumstances in which borrowers are unable to complete the HAMP modification process or
decline a HAMP modification. Borrowers are eligible for a relocation assistance payment, and
servicers receive an incentive for completing a short sale or deed-in-lieu of foreclosure. In
addition, investors are paid additional incentives for allowing some short sale proceeds to be
distributed to subordinate lien holders. The Home Affordable Foreclosure Alteratives (HAFA)
Program became effective on April 5, 2010.

Unemployment Program

In March 2010, the Obama Administration announced enhancements to HAMP aimed at
unemployment problems by requiring servicers to provide temporary mortgage assistance to
many unemployed homeowners. The Unemployment Program (UP) requires servicers to grant
qualified unemployed borrowers a forbearance period during which their mortgage payments are
temporarily reduced for a minimum of three months, and up to six months for some borrowers,
while they look for a new job. Servicers are prohibited from initiating a foreclosure action or
conducting a foreclosure sale (a) while the borrower is being evaluated for UP, (b) after a
foreclosure plan notice is mailed, (¢) during the UP forbearance or extension, or (d) while the
borrower is being evaluated for or participating in HAMP or HAFA following the UP
forbearance period. UP went in to effect August 1, 2010. Because no incentives are paid under
UP, data reports will be based on servicer surveys.

Principal Reduction Alternative

The Administration announced further enhancements to HAMP in March 2010 by encouraging
servicers to write down mortgage debt as part of a HAMP modification (the Principal Reduction
Alternative, or PRA). Under PRA, servicers are required to evaluate the benefit of principal
reduction and are encouraged to offer principal reduction whenever the net present value (NPV)
result of a HAMP modification using PRA is greater than the NPV result without considering
principal reduction. The principal reduction and the incentives based on the dollar value of the
principal reduced will be earned by the borrower and investor based on a pay-for-success
structure. Under the contract with each servicer, Treasury cannot compel a servicer to select
PRA over the standard HAMP modification even if the NPV of PRA is greater than the NPV of
regular HAMP. However, Treasury has required servicers to have written policies for PRA to
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help ensure that similarly situated borrowers are treated consistently. The program became
operational October 1, 2010 and the four largest servicers have indicated an intention to offer
PRA to homeowners.

FHA Refinance

Also in March 2010, the Administration announced adjustments to existing FHA refinance
programs that permit lenders to provide additional refinancing options to homeowners who owe
more than their homes are worth because of large declines in home prices in their local markets.
This program, known as the FHA Short Refinance option, will provide more opportunities for
qualifying mortgage loans to be restructured and refinanced into FHA-insured loans.

In order to qualify for this program, a homeowner must be current on their existing first lien
mortgage; the homeowner must occupy the home as a primary residence and have a qualifying
credit score; the mortgage owner must reduce the amount owed on the original loan by at least

10 percent; the new FHA loan must have a balance of no more than 97.75% of the current value
of the home; and total mortgage debt for the borrower after the refinancing, including both the
first lien mortgage and any other junior liens, cannot be greater than 115% of the current value of
the home — giving homeowners a path to regain equity in their homes and affordable monthly
payments. Program guidance was issued to participating FHA servicers in September 2010.

HFA Hardest-Hit Fund

On February 19, 2010, the Administration announced the Housing Finance Agency Innovation
Fund for the Hardest Hit Housing Markets (HF A Hardest-Hit Fund) for state HF As in the
nation’s hardest-hit housing markets to design innovative, locally targeted foreclosure prevention
programs. In total, $7.6 billion has been allocated to 18 states (Alabama, Arizona, California,
Florida, Georgia, lllinois, Indiana, Kentucky, Michigan, Mississippi, Nevada, New Jersey, North
Carolina, Ohio, Oregon, Rhode Island, South Carolina, and Tennessee) and the District of
Columbia under the HFA Hardest-Hit Fund. As of November 1, 2010, four states were either
accepting applications or providing assistance (Arizona, Michigan, Ohio and Rhode Island). By
the end of 2010 another three states are expected to begin providing assistance. The remaining
states are expected to begin providing assistance in the first half of 2011.

Allocations under the HF A Hardest-Hit Fund were made using several different metrics. Some
of the funds were allocated to states that have suffered average home price drops of more than 20
percent from their peak, while other funds were allocated to states with the highest concentration
of their populations living in counties with unemployment rates greater than 12 percent or
unemployment rates that were at or above the national average. In addition, some funds were
allocated to all the states and jurisdictions already participating in the HFA Hardest-Hit Fund to
expand the reach of their programs to help more struggling homeowners. The applicable HF As
designed the state programs themselves, tailoring the housing assistance to their local needs. A
minimum of $2 billion of the funding is required to be used by states for targeted unemployment
or under-employment programs that provide temporary assistance to eligible homeowners to
help them pay their mortgages while they seek re-employment or additional employment or
undertake job training. Treasury also required that all of the programs comply with the
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requirements of EESA, which include that they must be designed to prevent avoidable
foreclosures. All of the funded program designs are posted online at
http://www.Financial Stability gov/roadtostability/hardesthitfund.html.

Transparency, Accountability, and Compliance

I would like to provide you with further detail regarding the compliance efforts regarding
HAMP. To protect taxpayers and ensure that TARP dollars are directed toward promoting
financial stability, Treasury established rigorous transparency and accountability measures for all
of its programs, including all housing programs. In addition, every borrower is entitled to a clear
explanation if he or she is determined to be ineligible for a HAMP modification. Treasury
requires servicers to report the reason for modification denials in the HAMP system of record.
MHA-C’s compliance activities, through Second Look loan file reviews and other on-site
assessments, evaluate the appropriateness of the denials as well as the timeliness and accuracy of
the denial notification to the affected borrowers.

In order to improve transparency of the HAMP NPV model, which is a key component of the
eligibility test for HAMP, Treasury increased public access to the NPV white paper, which
explains the methodology used in the NPV model. To ensure accuracy and reliability, MHA-C
conducts periodic audits of servicers” NPV practices. MHA-C conducts two types of reviews
related to NPV. For those servicers that have re-coded the requirements of the NPV model in
their processing systems, MHA-C conducts on-site and oft-site reviews of model accuracy,
model management, and data integrity and inputs. For those servicers using the MHA Servicer
Portal, MHA-C conducts reviews of data integrity and inputs. Where non-compliance is found,
Treasury requires servicers to take remedial actions, which can include re-evaluating borrowers
with appropriate inputs, process changes, corrections to recoded NPV implementations, and, for
servicers who have re-coded the NPV model, reverting back to the MHA Servicer Portal for
loans with negative NPV results from the servicers’ re-coded NPV model until necessary
corrections have been re-evaluated by MHA-C. 1In addition, as required by the Dodd-Frank Wall
Street Reform and Consumer Protection Act, Treasury is preparing to establish a web portal that
borrowers can access to run a NPV analysis using input data regarding their own mortgages, and
to provide to borrowers who are turned down for a HAMP modification the input data used in
evaluating the application.

As stated above, servicers are subject to various other compliance activities, including periodic,
on-site compliance reviews as well as on-site and off-site loan file reviews. These various
compliance activities performed by MHA-C assess servicers’ compliance with HAMP
requirements. Treasury works closely with MHA-C to adapt and execute our risk based
compliance activities quickly based on changes in the program as well as observed trends. The
current assessment of the top ten servicers’ adherence to our pre-foreclosure certifications and
requirements is one example of how we adapt our compliance activities. MHA-C provides
Treasury with the results from each of the various compliance activities conducted. Treasury
performs quality reviews of these activities and evaluates the nature and scope of any instances
of non-compliance, and assesses appropriate responses, including remedies, in a consistent
manner. As stated earlier, during the beginning of the program, and as additional features (e.g.,
the Second Lien Program) are introduced, Treasury’s compliance activities and associated
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remedies focus on shaping servicers’ behavior and improving processes as servicers ramp up or
modify their implementation of HAMP. As the program and servicers’ processes mature,
financial remedies may become more appropriate and effective in reinforcing Treasury’s
compliance and performance expectations.

Looking Ahead for Housing

Servicers need to increase efforts in helping borrowers avoid foreclosure through modification,
as well as other alternatives to foreclosure, such as short sales. Furthermore, as we have learned
through HAMP, servicers must be held accountable for ensuring that their foreclosure processes
have integrity and are used after all loss mitigation options have been exhausted. Treasury’s
main priority is to ensure that firs, participating servicers are doing everything that they can to
reach, evaluate, and start borrowers into HAMP modifications, second, if a HAMP modification
is not possible, every servicer is properly evaluating each homeowner for all other potential
options to prevent a foreclosure, including HAFA or one of their own modification programs,
and third, servicers are utilizing programs such as UP or the HFA Hardest-Hit Fund to their
fullest ability in order to prevent avoidable foreclosures.

Over the past 20 months, we have been actively engaged with stakeholders from across the
housing sector to find ways to increase the pace of new HAMP modifications, improve the
characteristics of those modifications, and improve the borrower experience. We sincerely
appreciate the assistance that we have gotten from Members of Congress and the advocacy
community in strengthening borrower protections, incentivizing principal reduction, and
assisting the unemployed. And most importantly, we value the efforts that Members of
Congress, counselors and advocates have made in holding servicers accountable.

Yet, as we deploy a comprehensive suite of loss mitigation options, we must remember, as the
President noted, not every foreclosure can be prevented. Any broad-based solution must aim at
achieving both an efficient and equitable allocation of resources. This means a balance must be
struck between affording homeowners opportunities to avoid foreclosure while expeditiously
easing the transition in those cases where homeownership is not an economically sustainable
alternative. This is especially important in order to lay the foundation for future appreciation
which will provide a meaningful path to sustainable homeownership.

In the coming months, we will begin to see the impacts of the newly launched MHA programs.
These programs will reach more distressed homeowners and provide additional stability to the
housing market going forward. Tn much the same way that HAMP’s first lien modification
program has provided a national blueprint for mortgage modifications, these new programs will
continue to shape the mortgage servicing industry and act as a catalyst for industry
standardization of short sale, refinance and principal reduction programs. The interplay of all
these programs will provide a much more flexible response to changes in the housing market
over the next two years.
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THE WHITE HOUSE
Office of the Press Secretary

FOR IMMEDIATE RELEASE
QOctober 20, 2010

FACT SHEET: Federal Government Efforts to Support
Accountability, Stability and Clarity in the Housing Market

Today the Department of Housing and Urban Development, the Department of the Treasury,
the Department of Justice, the Board of Governors of the Federal Reserve System, the Office of
the Comptroller of the Currency, the Federal Deposit Insurance Corporation, the Federal Trade
Commission, the Securities and Exchange Commission, the Federal Housing Finance Agency
and the Office of Thrift Supervision met to discuss ongoing interagency action to support
accountability, stability, and clarity in the housing market and residential mortgage backed
securities market.

We are working together to review practices that do not comply with state foreclosure law or
applicable federal laws, including taking the following actions:

¢ The Federal Housing Administration (FHA) has been reviewing servicers for
compliance with loss mitigation requirements. These reviews are being broadened to
include a larger range of processes, focusing in particular on servicer procedures during
the final stages of the foreclosure process. These reviews are expected to be complete
within nine weeks.

¢ The Financial Fraud Enforcement Task Force, led by the Department of Justice, has
brought together more than 20 federal agencies, 94 US Attorney’s Offices and dozens of
state and local partners to share information about foreclosure and servicing practices.
The Task Force’s collaborative efforts are ensuring that the full resources of the federal
and state regulatory and enforcement authorities are being brought to bear in
addressing this issue.

e The Financial Fraud Enforcement Task Force has also been coordinating with State
Attorneys General in their joint review of “robo-signing” practices in foreclosure cases.

e The Department of Justice, including through the Executive Office for US. Trustees, is
also working with regulators to investigate and, where appropriate, litigate against
servicers, their law firms, and third-party providers regarding their foreclosure and
bankruptcy processes.

¢ The Federal Housing Finance Agency (FHFA) directed Fannie Mae and Freddie Mac to

remind servicers of their contractual and legal responsibilities in foreclosure processing.
On October 13, FHFA directed Fannie Mae and Freddie Mac to implement a policy

10
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framework for dealing with possible foreclosure process deficiencies that requires
servicers to review their foreclosure processes and fix any processing problems they
identify. The FHFA policy framework includes specific steps servicers should take to
remedy mistakes in foreclosure affidavits so that the information contained in the
affidavits is correct and that the affidavits are completed in compliance with applicable
law.

The Office of the Comptroller of the Currency (OCC) directed all large national bank
servicers on September 29 to review their foreclosure management processes, including
file review, affidavit processing and signatures, to ensure that the processes are fully
compliant with all applicable state laws.

The Office of the Comptroller of the Currency and the Federal Reserve System are jointly
examining foreclosure and securitization practices at the nation's largest servicers. The
examinations will include intensive review of the firms” policies, procedures, and
internal controls related to loan modifications, foreclosures and securitizations. The
reviews will also evaluate controls over the selection and management of third-party
service providers.

In coordination with the work of the other agencies, the Office of Thrift Supervision
(OTS) is reviewing the mortgage related policies, foreclosure processes and staffing
levels of the largest servicers it supervises. The OTS has gathered preliminary
information through its regional offices about the servicer practices across the country.
It also issued correspondence on October 8 to all savings associations involved in
servicing residential mortgages requiring the immediate review of their actual practices
associated with the execution of documents related to the foreclosure process.

The Federal Deposit Insurance Corporation is participating in the reviews by the OCC,
the Federal Reserve System, and the OTS of the foreclosure and securitization practices
of the largest mortgage servicers in its role as back-up supervisor. The FDIC also is
verifying that the servicers it supervises do not exhibit the problems that others have
identified as well as reviewing the processes used by servicers of loans subject to loss
share agreements and other loans from receiverships of failed banks. The regulators are
also evaluating foreclosure and securitization practices in electronic registration systems.

The Federal Trade Commission (FTC) is monitoring servicers under existing public
orders to confirm proper servicing and foreclosure processes, is conducting reviews in
line with past servicing abuses and monitoring the market closely for any fraud or
foreclosure scams.

The US Treasury has implemented a strong compliance framework for the Home
Affordable Modification Program (HAMP) servicers. On October 6, Treasury issued a
notice to HAMP servicers reminding them of their requirement to comply with all
applicable state and federal laws, as well as a reminder that prior to foreclosure sale,
servicers must certify to the foreclosure attorney or trustee that all loss mitigation
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optlions have been considered and exhausted. Treasury also recently instructed its
HAMP compliance agent to review internal policies, procedures, and processes for
completing the pre-foreclosure certifications at the ten largest servicers.

¢ Inaddition to its role enforcing the federal securities laws, the Securities and Exchange
Commission (SEC) has issued proposed rules that would provide greater transparency
and disclosures in the securitization market and provide investors with additional tools
to evaluate actions in the securitization market.

H4#

Mr. ConYERS. Mr. Edward DeMarco has been called one of the
50 most powerful men in real estate by Bloomberg BusinessWeek.
He appears today as the acting director of the Federal Housing Fi-
nance Agency which is the conservator for both Fannie Mae and
Freddie Mac. He also established the agenda for the Home Afford-
able Finance program. And we welcome you to this hearing today,
sir.
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TESTIMONY OF EDWARD J. DeMARCO, ACTING DIRECTOR,
FEDERAL HOUSING FINANCE AGENCY

Mr. DEMARco. Thank you, Mr. Chairman. Chairman Conyers,
and Members of the Committee, thank you for inviting me here
today. The recently identified deficiencies and the preparation and
handling of legal documents to carry out foreclosures

Mr. CoONYERS. Could you pull your mic closer to you, we can’t
hear.

Mr. DEMARCO. Okay. Is this working? I will begin again. The re-
cently identified deficiencies and the preparation and handling of
legal documents to carry out foreclosures are unacceptable. Those
deficiencies undoubtedly reflect strains on a system that is oper-
ating beyond capacity, but they also represent a breakdown in cor-
porate internal controls and management oversight.

FHFA’s goals in this matter are twofold, to ensure that fore-
closure processing is done in accordance with the servicer contract
and applicable laws and to protect taxpayers from further losses on
defaulted mortgages. Of course, before any foreclosure is completed,
we expect servicers to exhaust all alternatives.

My prepared statement reviews the actions that FHFA has taken
to date, as well as those underway. It also provides context for un-
derstanding the problems that have arisen, including consideration
of the role of servicers and a description of the diverse range of
foreclosure processing requirements. As I have previously reported
to Congress, the enterprises, Fannie Mae and Freddie Mac, mini-
mize losses on delinquent mortgages by offering distressed bor-
rowers loan modifications, repayment plans or forbearance. These
loss mitigation tools reduce the enterprises losses on delinquent
mortgages and help homeowners retain their homes. Servicers of
enterprise mortgages know that these tools are the first response
to a homeowner who falls behind on their mortgage payments. Yet
for some delinquent borrowers, their mortgage payments are sim-
ply not affordable due to unemployment or other hardship, and a
loan modification is not a workable solution.

For these cases the enterprises offer foreclosure alternatives in
the form of short sales and deeds in lieu of foreclosure. Despite
these options for a graceful exit from a home, foreclosure remains
the final and necessary option in many cases. As we know, fore-
closure process deficiencies have emerged in several major
servicers. Recently, FHFA provided the enterprises and servicers a
four-point policy framework for handling these deficiencies. The
four points are simply stated: First, verify that the foreclosure proc-
ess is working properly; second, remediate any deficiencies identi-
fied in foreclosure processes; third, refer suspicions of fraudulent
activity; and finally, avoid delay in processing foreclosures in the
absence of identified problems. Pursuant to that guidance, the en-
terprises continue to gather information on the full nature and ex-
tent of the servicers problems. Only a small number of servicers
have reported back to the enterprises has having some problem
with their foreclosure processing that needs to be addressed. Still,
these firms represent a sizable portion of the enterprises combined
books of business. The enterprises are currently working directly
with their servicers to ensure that all loans are handled properly




28

and corrections and refiling of paperwork are completed where nec-
essary and appropriate.

To be clear, FHFA does not regulate mortgage servicers and the
enterprises relationship with them is a contractual one. As conser-
vator of Fannie Mae and Freddie Mac, FHFA expects all companies
servicing enterprise mortgages to fulfill their contractual respon-
sibilities which include compliance with both the enterprises’ seller/
servicer guides and applicable law. Also, FHFA remains committed
to ensuring borrowers are presented with foreclosure alternatives.

Still, it is important to remember that FHFA has a legal obliga-
tion as conservator to preserve and conserve enterprise assets. This
means minimizing losses on delinquent mortgages. Clearly, fore-
closure alternatives, including loan modifications, can reduce losses
relative to foreclosure. But when these alternatives do not work
timely and accurate foreclosure processing is critical for minimizing
taxpayer losses.

To conclude, regulatory agencies including FHFA, are carrying
out important examination activities that will better inform the
issue. Thus, identification of further actions or regulatory re-
sponses should await the results of these examinations and evalua-
tion of the information being developed. Thank you.

Mr. CoNYERS. Thank you.

[The prepared statement of Mr. DeMarco follows:]
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Statement of Edward J. DeMarco, Acting Director,
Federal Housing Finance Agency
Before the Committee on the Judiciary
U.S. House of Representatives
“Foreclosed Justice: Causes and Effects of the Foreclosure Crisis”
December 2, 2010

Tatroduction

Chairman Conyers, Ranking Member Smith and members of the Committee, thank you for
inviting me to speak with you today about problems in mortgage servicing. The recently-
identified deficiencies in the preparation and handling of legal documents to carry out
foreclosures are unacceptable. While those deficiencies undoubtedly reflect strains on a system
that is operating beyond capacity and was never designed to handle the volume of nonperforming
loans that we are seeing today, they also represent a breakdown in corporate internal controls and
the integrity of mortgage servicing and foreclosure processing. Servicers and others within the
industry may have attempted to expand the resources available to deliver appropriate loss
mitigation services, including timely and accurate foreclosure processing, but in some instances

those efforts have been inadequate.

Since this latest set of difficulties was identified, I have had a team of managers and staff from
the Federal Housing Finance Agency (FHFA) working closely with Fannie Mae and Freddie
Mac (the Enterprises) to gauge the full scope of the foreclosure processing problem and to move
forward on foreclosures where appropriate. Qur goals are two-fold: to ensure that foreclosure
processing is done in accordance with the servicer contract and applicable laws, and to protect
taxpayers from further losses on defaulted mortgages. Moving forward on foreclosures where

appropriate limits taxpayer losses and contributes to the ultimate recovery of domestic housing
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markets. Of course, before any foreclosure is completed, we expect servicers to exhaust all

alternatives.

With those objectives in mind, I will review the actions that FHF A has taken to date, as well as
those underway. Before doing so, 1 will provide context for understanding the problems that
have arisen, including consideration of:
e the role of the servicers, attorneys, and their contractual relationship with the
Enterprises when performing loss mitigation and foreclosures and
o the complexities of the system in which state and local laws create a diverse range
of requirements that can extend foreclosure timelines, leaving homeowners and
homebuyers in limbo, putting home values at risk in neighborhoods with

abandoned or vacant properties and slowing the recovery of the housing market.

Today, Fannie Mae and Freddie Mac own or guarantee 30 million mortgages; of those, more
than 1.3 million are more than 90 days seriously delinquent. As I have reported to the
Committee on prior occasions, the Enterprises have sought to minimize losses on delinquent
mortgages by offering distressed borrowers loan modifications, repayment plans, or forbearance.
These loss mitigation techniques reduce the Enterprises’ losses on delinquent mortgages and
help homeowners retain their homes. Servicers of Enterprise mortgages know that these loss
mitigation options are the first response to a homeowner who falls behind on their mortgage

payments.
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Yet, for some delinquent borrowers, their mortgage payments are simply not affordable due to
unemployment or other hardship and a loan modification is not a workable solution. In other
cases, homeowners have decided not to continue payment on their mortgages, perhaps because
of the decline in value of their house or because personal circumstances have changed their
desire or ability to retain their home. For these cases, the Enterprises offer foreclosure
alternatives in the form of short sales and deeds-in-lieu of foreclosure. Such foreclosure
alternatives generally are better for the homeowner, the neighborhood, and the Enterprise.
Despite these options for a graceful exit from a home, foreclosure remains the final and

necessary option in many cases.

The sheer volume of delinquent homeowners has put intense pressure on servicers, including
their loan workout efforts and their foreclosure processes. Other hearings and studies have
analyzed how and why this has happened. One of our challenges today is to identify the full
scope and implications of foreclosure processing problems and to improve the integrity of the
foreclosure process at servicers and related parties that are failing to perform to required

standards.

Breakdowns in the Foreclosure Process and FHFA’s Initial Response

As reports of foreclosure documentation deficiencies emerged at several major servicers, FHFA

sought to ascertain the full scope and nature of the problem. On October 1, Iissued a statement

that said, in part:
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“FHFA, as conservator for Fannie Mae and Freddie Mac, supports efforts by the
Enterprises to remind servicers and other parties engaged in processing foreclosures to do
0 in accordance with their seller-servicer agreements and applicable laws and
regulations. Where deficiencies have been identified, FHFA has directed the Enterprises
to work collectively to develop and implement a consistent approach to address any
problems. In addition, FHFA is coordinating with appropriate regulators on this issue.
Our goal is to assure the integrity of the foreclosure process and to see that any
corrections in processes be tailored to the problem, protecting the rights of borrowers and

investors without causing any undue disruption to the mortgage markets.”

On October 13, FHFA built upon its earlier statement by providing the Enterprises and servicers

a four-point policy framework for handling foreclosure process deficiencies, including specific

steps FHF A expects them to take to assess and remedy the problems. The four points are simply

stated:

Verity that the foreclosure process is working properly;
Remediate any deficiencies identitied in foreclosure processing;
Refer suspicions of fraudulent activity; and

Avoid delay in processing foreclosures in the absence of identified problems.

Pursuant to that guidance, the Enterprises continue to gather information on the full nature and

extent of servicer problems. Since then, only a small number of servicers have reported back to

the Enterprises as having some problem with their foreclosure processing that needs to be

addressed. Still, these firms represent a sizeable portion of the Enterprises combined books of

4
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business. The issues identified to-date range in size and scope, and may not affect every
delinquent mortgage that a particular servicer is handling. Thus, itis difficult to say just how
many delinquent Enterprise mortgages may be affected and the degree of difficulty in
remediating the deficiencies. The Enterprises are currently working directly with their servicers
to ensure that all loans are handled properly and corrections and refiling of paperwork are
completed where necessary and appropriate. Because the file reviews are being performed case-

by-case, the full evaluation will take a substantial amount of time and resources.

As made clear in FHFA’s October 13" policy framework, if wrongful acts in foreclosure
processing are discovered, the appropriate remedies should be undertaken by servicers,
regulators, and law enforcement. Simply put, it is not acceptable that servicers and other parties
involved in foreclosure processing may not have adhered to state and local laws. As Conservator
of the Enterprises, FHFA expects all companies servicing Enterprise mortgages to fulfill their
contractual responsibilities, which include compliance with both the Enterprises’ seller/servicer
guides and applicable law. We expect the same of other parties as well, including law firms
working on foreclosure processing of Enterprise loans. Finally, to reinforce the duties
undertaken by servicers, the Enterprises have indicated that they may pursue remedies for

contractual violations.

The Role of the Servicer

When an Enterprise purchases a mortgage from an originating lender, it contracts with that

lender or another bank or financial institution to service the loan. The servicer is the main

5
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communication point for the borrower, accepting all payments and crediting the borrower’s

account.

When homeowners get behind in payments, the servicer is expected to work with the delinquent
borrower to set up a repayment plan, modify the loan, or, if foreclosure alternatives are not
viable, begin foreclosure proceedings. Although the Enterprises hold the actual promissory notes
through document custodians who maintain these records separate from the servicers,

Fannie Mae and Freddie Mac do not themselves accept or process payments or move to modify

or foreclose.

For their work, the servicers get paid by the Enterprises and, under the terms of their contracts,
each servicer is obligated to follow the procedures established by the Enterprise, including
compliance with all appropriate laws. The Enterprises also provide policy guidelines to their
seller/servicers. A servicer is contractually bound to comply with this guidance; however, the
Enterprises do not review loan files for each and every mortgage they guarantee or purchase.
Instead, the Enterprises rely on a representation and warranty (rep and warrant) model under
which the loan originator and loan servicer commit that the loan origination and servicing
complies with the Enterprise’s seller/servicer guide. Under the terms of the servicer contracts,
the Enterprises can require the servicer to pay damages if the servicer does not follow the
seller/servicer guidelines or force the servicer to buy back the loan if the loan fails to meet the

Enterprises’ eligibility guidelines.
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The majority of Enterprise loans are serviced by a few very large banks. However, there are
hundreds of servicers that hold contracts with each Enterprise; many are relatively small
institutions. Each servicer typically works on behalf of many investors, including trustees for
private label securities, and must follow the procedures and processes set forth in each investor
contract. As 1 will describe further below, we are working with other government agencies to
review foreclosure servicing practices and operations, and where we find firms with operational

deficiencies, these must be remedied.

Attorneys Specializing in Foreclosure Processing

Tn order to complete foreclosures, particularly in judicial foreclosure states, servicers often
contract with law firms from the Enterprises’ approved attorney networks (for servicers of one
Enterprise this is required, for the other, it is optional to use the approved network). These law
firms have been evaluated by the Enterprises before being added to that Enterprise’s attorney
network. By adding a firm to its network, the Enterprise has concluded the firm has sufficient
capacity and expertise to assist a servicer in need of foreclosure processing services. Recently
the capacity of some of these law firms has also been strained by the volume of foreclosures and
the burden on the court systems. In light of processing problems we are discussing today, it is
evident that both Enterprises must take steps to improve their selection and oversight of the

attorneys in their networks.
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State Foreclosure Processes and Foreclosure Timelines

Foreclosure proceedings and requirements are established at the state level. Almost half of the
states have a judicial foreclosure process that relies on the court system. By contrast,
foreclosures in non-judicial states are managed according to state and local laws but handled

outside of the court system.

Both systems have protections for homeowners, and to a large extent the essential paperwork and
documentation elements are the same across all states, although particular requirements vary
from jurisdiction to jurisdiction. In judicial foreclosure states, individual judges may set specific
requirements within their courtrooms that are in addition to, or ditfer from, terms established by
other judges in that state. Servicers and law firms involved in processing foreclosures must be

aware of and responsive to such particular requirements.

Both judicial and non-judicial states are experiencing growing numbers of foreclosures, which
are contributing to long delays between a borrower’s default and the completion of an associated

foreclosure.

Currently, the time from start to completion of a foreclosure for Enterprise loans in non-judicial
states typically takes six months to a year. In judicial foreclosure states, it takes even longer,
often 6 months longer than in non-judicial states and in certain judicial states the difference is
even greater. Bear in mind, these foreclosure periods begin affer the loan becomes seriously

delinquent, typically about four months.



38

Some reasonable delays in the foreclosure process have been expected, appropriately so over the
past two years, as new loss mitigation programs, such as loan modifications, have been
introduced. These programs have often been accompanied by temporary foreclosure moratoria
so that homeowners in the foreclosure process could be assessed for a modification. Servicers
are obligated to follow Enterprise guidelines, including evaluating homeowners’ for eligibility

for the various foreclosure mitigation programs I described earlier.

While FHFA remains committed to ensuring borrowers are presented with foreclosure
alternatives, it is important to remember that FHFA has a legal obligation as Conservator to
preserve and conserve the Enterprises’ assets. As [ have said before, this means minimizing
losses on delinquent mortgages. Clearly, foreclosure alternatives, including loan modifications,
can reduce losses relative to foreclosure and benefit homeowners and neighborhoods, adding
some measure of stability to local housing markets. But when these alternatives do not work,
timely and accurate foreclosure processing is critical for minimizing taxpayer losses. The direct
effect on taxpayers is thus: when an Enterprise-guaranteed mortgage is delinquent four months,
the Enterprise removes the mortgage from the mortgage-backed security in which it was funded,
paying off the security investors at par. The delinquent mortgage then goes on the balance sheet
of the Enterprise, funded with debt issued by the Enterprise, debt supported by the Treasury
Department’s Senior Preferred Stock Purchase Agreement. While awaiting foreclosure (or some
foreclosure alternative), that loan is generating no revenue because the borrower has stopped

paying, but the Enterprise must keep paying interest on the debt supporting the mortgage. The
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cost of the delay is why it is critical to FHFA’s responsibilities as Conservator to ensure timely

processing of foreclosure actions — the cost is ultimately borne by the taxpayer.

When a homeowner falls behind on their mortgage payments, servicers operate on a single track,
working through loss mitigation options with the homeowner, typically beginning with the
HAMP program and followed by other loan modification programs or other foreclosure
alternatives. When all loss mitigation alternatives have been exhausted, the servicers are
expected to initiate the foreclosure process. Furthermore, the Enterprises have instructed
servicers to suspend foreclosure processing when loss mitigation activities reach certain
milestones. At times, simultaneous actions are necessary because of the long timeframes of the
foreclosure process and because borrowers are not always responsive to foreclosure alternative

offers.

While the Enterprises have established foreclosure time limits in their seller/servicer guides, no
servicers have been penalized in recent years for exceeding those limits, largely because state
and local legal requirements, loan modification efforts, the unprecedented volume, and various
foreclosure moratoria have greatly contributed to delays. During this year, FHFA has been
working with each Enterprise to improve servicers’ adherence to these timelines, and to apply

penalties where justified, but the recent set of issues have further complicated that effort.

Deficiencies in the foreclosure process, including problems with affidavits, notaries, and
improper practices, appear to be the result of inadequate resources for and oversight of servicing

operations. The pressure from high volumes of foreclosures working through the system has

10
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surfaced fault lines in the foreclosure process that remain the responsibility of management at

these companies to identify and fix.

Other Actions Being Taken & Matters for Consideration

All of us — regulators, lawmakers, investors, and the general public — want answers to the
questions raised by this most recent breakdown in our housing finance market and we want them
now. Much work is underway to assess the characteristics, extent, and location of these
problems and conclusions must await the completion of this work. Regulatory agencies
including FHF A are carrying out important examination activities that will better inform the
issue. Thus, identitication of further actions or regulatory responses must await the results of

these examinations and evaluation of the information developed.

My colleagues can speak to the examination activities they are leading, some of which include
FHF A participation. In particular, FHF A is participating in a multi-agency examination of the
Mortgage Electronic Registration Systems (MERS). FHF A is reviewing the Enterprises’
practices with regard to oversight of their counterparties, which have been lacking in the past.
Neither FHF A nor the Enterprises have any regulatory authority with regard to mortgage
servicers. FHFA’s authority is limited to the Enterprises and, as | have noted, the Enterprises’

relationships with mortgage servicers are contractual, not regulatory.

I do not support a blanket moratorium on foreclosures. The adverse consequences of a

moratorium outweigh the argued benefits. The costs to neighborhoods, taxpayers, and investors

11
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would be enormous. Our focus should be on fixing problems where they are found and then
moving torward expeditiously with foreclosure proceedings where foreclosure alternatives have
been exhausted and where no process deficiencies have been identitied or they have been
remedied. Delay is costing taxpayers money and creates undesirable incentives for homeowners

to stop paying their contracted mortgage obligations.

To date, Fannie Mae and Freddie Mac, as well as other parts of the housing finance industry,
have relied on a rep and warrant model, whereby one party commits to follow a set of standards
and the other party trusts that commitment, unless and until a clear violation or breach is
identified. FHFA is reviewing the Enterprises’ practices in enforcing reps and warrants and
FHFA expects adherence to those contract terms with regard to mortgages they purchase and

with regard to mortgage servicing.

FHF A remains committed to working with fellow regulators to enhance our oversight of the
foreclosure process and to ensure market participants adhere to state and federal laws. To further
our efforts at bringing stability to housing finance, our approach needs to continue to focus on
offering troubled homeowners an opportunity to remedy their payment difficulties. Failing that,
homeowners should be offered foreclosure alternatives but, after that, foreclosure must proceed

in a legal and timely manner for the sake of neighborhoods, investors, and taxpayers.

Thank you for this opportunity to testify. I would be glad to answer any questions.

12

Mr. CONYERS. Attorney dJulie Williams is the Chief Counsel of
the Office of Comptroller of the Currency at the Department of
Treasury. OCC supervises all national banks and their operating
subsidiaries. Attorney Williams is the author of two books and nu-
merous articles on financial servicers, securities and corporate law
matters.

We welcome you to the hearing this morning.
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TESTIMONY OF JULIE L. WILLIAMS, CHIEF COUNSEL, OFFICE
OF THE COMPTROLLER OF THE CURRENCY, UNITED STATES
DEPARTMENT OF THE TREASURY

Ms. WiLLIAMS. Thank you.

Chairman Conyers and Members of the Committee, I appreciate
this opportunity to appear today to discuss recent events con-
cerning the mortgage foreclosure process and the actions that the
Office of the Comptroller of the Currency is taking in response.

The occurrences of improperly executed documents and attesta-
tions that have come to light raise concerns about the overall integ-
rity of the foreclosure process. Laws in each State establish the re-
quirements and process by which that action may be taken. When
that due process is not followed, it is not a technicality, it goes to
the propriety of the foreclosure itself. The improprieties that have
been identified in the past several months are unacceptable prac-
tices that warrant the thorough investigation that is now under
way by the OCC and other agencies and appropriate and vigorous
responses.

The OCC supervises all national banks and their operating sub-
sidiaries, including their mortgage-servicing operation. In recent
years as problem loans surged, the OCC’s primary focus was to
prevent avoidable foreclosures by directing national banks to in-
crease the volume and sustainability of loan modifications. When
we saw, using data from our mortgage metrics system, that an in-
ordinate number of modifications initiated in 2008 were re-
defaulting, we directed national bank mortgage servicers to take
corrective action. Since then we have seen a sharp increase in
modifications that lowered monthly payments and fewer defaults.

While these efforts are preventing foreclosures, many families
are still struggling and face the prospect of losing their homes. In
this regard questions have arisen about the practice of continuing
foreclosure proceedings, even when a trial modification has been
negotiated and is in force. We agree that this dual track is unnec-
essarily confusing for distressed homeowners and risks them re-
ceiving mixed or contradictory information.

HAMP requirements contain a model for suspending foreclosure
proceedings when a borrower is successfully performing in a trial
modification program; but most modifications today are not HAMP
modifications. Therefore, yesterday, Acting Comptroller John
Walsh announced that the OCC will direct national bank servicers
to suspend foreclosure proceedings for borrowers in all types of suc-
cessfully performing trial modifications where the servicer has the
legal ability to do so. It is important to remember, however, that
GSEs and private investors dictate the terms for non-HAMP modi-
fications, so this flexibility may not always be available to the
servicers.

The OCC, as part of its supervisory processes, reviews a national
bank’s foreclosure governance process to determine if it has appro-
priate policies, procedures and internal controls necessary to en-
sure the accuracy of information relied upon in the foreclosure
process and compliance with Federal and State laws. We expect
banks to test these processes through their internal audit and on-
going quality-control functions. Unfortunately, neither banks’ inter-
nal quality control tests, internal audits, nor the OCC’s own con-
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sumer complaint data suggested foreclosure document processing
was an area of systemic concern. However, when problems were
identified at Ally Bank, which is not a national bank, we imme-
diately directed the eight largest national bank mortgage servicers
to review their operations and take corrective actions.

In concert with other regulatory agencies, OCC examiners are
now reviewing samples of individual loan files where foreclosures
have either been initiated or completed to test the validity of
banks’ self-assessments and corrective actions; whether foreclosed
borrowers were appropriately considered for loss-mitigation alter-
natives such as loan modification; and whether fees charged were
appropriate, documents were accurate and appropriately reviewed,
proper signatures were obtained, and documents necessary to sup-
port a legal foreclosure proceeding were provided.

We have likewise instructed examiners to be alert to and docu-
ment any practices such as misapplied payments, padded fees and
inappropriate application of forced-placed insurance as part of
these file reviews. Where we find errors or deficiencies, we are di-
recting national banks to take immediate corrective action, and we
will not hesitate to take an enforcement action or impose civil
money penalties, removals from banking, and make criminal refer-
rals if warranted.

We expect to complete our examinations by mid to late December
and to determine by the end of January what additional super-
visory or enforcement actions are needed.

Thank you again for the opportunity to appear today. I would be
happy to answer your questions.

Mr. CoNYERS. Thank you.

[The prepared statement of Ms. Williams follows:]
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Introduction

Chairman Conyers, Ranking Member Smith, and members of the Committee, 1
appreciate this opportunity to discuss recently reported events concerning the foreclosure
process and actions that the Office of the Comptroller of the Currency (OCC) is taking to
address these situations where they involve national banks. The occurrences of improperly
executed documents and attestations raise concerns about the overall integrity of the
foreclosure process. The loss of one’s home is a personally and financially disastrous event
for a borrower. Laws in each state establish the requirements and process by which that
action may be taken. When that due process is not followed, it is not a technicality; it goes to
the propriety of the foreclosure itself. The improprieties that have been identified in the past
several months are unacceptable practices that warrant the thorough investigation that is now
underway by the OCC, other federal bank regulators, and other agencies, and appropriate and
vigorous responses.

The OCC supervises all national banks and their operating subsidiaries, including their
mortgage servicing operations. The servicing portfolios of the eight largest national bank
mortgage servicers' account for approximately 63 percent of all mortgages outstanding in the
United States —nearly 33.3 million loans totaling almost $5.8 trillion in principal balances as
of June 30, 2010.

To date, six large national bank servicers have publicly acknowledged deficiencies in
their foreclosure processes. The lapses that have been reported represent a serious operational
breakdown in foreclosure governance and controls that national banks should maintain.
These lapses are unacceptable, and we are taking aggressive actions to hold national banks

accountable, and to get these problems fixed.

! Bank of America, Citibank, JPMorgan Chase, HSBC, Me(Life, PNC. Wells Fargo, and U.S. Bank.
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As soon as the problems at Ally Bank came to light, we directed the largest national
bank mortgage servicers under our supervision to review their operations, to take corrective
action to remedy identified problems, and to strengthen their foreclosure governance to
prevent reoccurrences. At the same time, we initiated plans for intensive, on-site
examinations of the eight largest national bank mortgage servicers. Through these
examinations we are independently testing the adequacy of governance over their foreclosure
processes to ensure foreclosures are completed in accordance with applicable legal
requirements and that delinquency affidavits and claims that are the basis for the foreclosure
are accurate.

As part of our examinations we also are reviewing samples of individual loan files
where foreclosures have either been initiated or completed to test the validity of bank self-
assessments and corrective actions, and to determine whether troubled borrowers were
considered for loss mitigation alternatives such as loan modifications prior to foreclosure.

We have likewise instructed examiners to be alert to, and document, any
practices such as misapplied payments, padded fees, and inappropriate application of forced
placed insurance as part of these file reviews. Should we find evidence of such occurrences,
we will take appropriate action. Our examinations are still on-going.

My testimony provides a brief discussion of these recently publicized foreclosure
problems, and our most recent findings on trends in modifications, alternatives to
modifications, and foreclosures from the OCC and OTS Mortgage Metrics Report. 1then
describe the OCC’s actions with respect to loan modifications and problems that have arisen
in the foreclosure process.

Current Foreclosure Problems

The current foreclosure problems represent another painful chapter of the recent

financial crisis, stemming from a record number of troubled borrowers, which has strained
2



47

servicer capacity to provide loss mitigation activities to those borrowers and ensure a large
and growing number of foreclosures are properly processed.

The concerns about improper foreclosure practices initially centered on two issues that
deal with the documentation required to effect foreclosure actions. The first issue involves
requirements under some state laws for individuals to sign affidavits attesting to personal
knowledge of the accuracy and completion of required documentation essential to a valid
foreclosure proceeding. The second issue is whether, in similar situations where required by
state law, individual notaries may have violated procedures in notarizing documentation by,
for example, notarizing the documents after they had been signed, rather than in the presence
of the individual signing the affidavit. As the situation has evolved, concerns have broadened
to include the accuracy of information underlying the foreclosure process, and the physical
possession and control over documents necessary to foreclose on a home. Qur examinations
are investigating all of these issues.

The signing and attestation of foreclosure documents are steps required by various
state laws that govern the legal completion of a foreclosure proceeding—and as such,
typically represent the final steps in what is a very lengthy and resource intensive process that
banks undertake to deal with seriously delinquent borrowers. The time to complete a
foreclosure process in most states can take 15 months or more and in many cases can be as
long as two years. Foreclosure completion timelines are generally set by investors such as
Fannie Mae and Freddie Mac, and there are penalties that they may impose on servicers that
do not meet the timelines mandated by these investors.

The specific requirements and the legal standards applied for determining personal
knowledge may vary across judicial foreclosure states, and thus require servicers to ensure
that their processes conform to individual state, or in some cases, local precedent. To assist

with meeting these requirements, mortgage servicers often outsource some of the requisite
3
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legal work to law firms familiar with local standards and other third parties for input and
review. Fannie Mae and Freddie Mac in fact require servicers to use law firms approved for
particular geographies when preparing foreclosure filings. For large mortgage servicers that
operate nationwide, this often has resulted in use of a significant number of third parties —
lawyers and other service providers — and a panoply of documents used in their mortgage
foreclosure processes: one large mortgage servicer has indicated that they use over 250
different affidavit forms. These operational challenges, however, do not absolve the banks
from their responsibilities to have the appropriate staff, quality controls, and an effective audit
process in place to ensure that documents are accurate and the foreclosure process is
conducted in compliance with applicable state and local laws.

Servicers typically move forward with foreclosure proceedings only after thoroughly
evaluating a borrower’s eligibility for loan modifications and other alternatives, such as short
sales or deed-in-lieu-of-foreclosures.” As a practical matter, many investors for whom loans
are serviced, including Fannie Mae and Freddie Mac, require servicers to attempt loss
mitigation actions, including modifications, prior to foreclosing on a home. The largest
national bank mortgage servicers are participants in Treasury’s Home Affordable
Modification Program (HAMP) and are required to evaluate troubled borrowers to determine
their eligibility for a HAMP modification. For borrowers that fail to qualify for a HAMP loan
modification, servicers also typically consider whether the borrowers would qualify for a
modification under their proprietary programs, which generally have more flexible criteria. In
the vast majority of cases, it is only after these loan modification efforts have been exhausted

that final foreclosure actions are taken.

* Short sales refer to sales of mortgaged propertics at prices (hat net less than (he total amount duc on (he loans.
Scrvicers and borrowcrs negotiate repayment programs, forbearance. or forgivencss for any remaining
deficiency onthe debt. Short sales typically have less adverse impact than foreclosures on borrowers’ credit
records. Deed-in-lieu-of-foreclosure actions refer to actions in which borrowers transfer ownership of the
properties (deeds) (o servicers in [ull satislaction of the outstanding morigage debt {o lessen the adverse impact
of the debt on borrowers’ credil records.

4
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Recent Trends in Morigage Modifications and Foreclosure Activity

Since 2008, the OCC has collected loan level data from the large national banks we
supervise and published this information in quarterly mortgage metrics reports. We have
since expanded our data collection and reporting efforts and joined with the Office of Thrift
Supervision (OTS) to publish data on the performance of loans and loan modifications, and to
highlight trends in loss mitigation activities, foreclosures, and re-defaults occurring on
mortgages serviced by large national banks and federally regulated thrifts. Our most recent
report, released in September, provides data through second quarter 2010 for nearly 34
million first-lien mortgages, totaling nearly $6 trillion in outstanding balances—representing
approximately 65 percent of all first-lien residential mortgages in the country.® Key trends
from that report are summarized below.

Overall Mortgage Performance

As shown in Table 1, the percentage of current and performing mortgages
remained unchanged from the previous quarter at 87.3 percent. The percentage of
mortgages 30 to 59 days delinquent increased to 3.1 percent at the end of the second
quarter of 2010, compared with 2.8 percent at the end of the previous quarter and 3.2
percent a year ago. The percentage of seriously delinquent mortgages® was 6.2 percent, a
decrease of 5.3 percent from the previous quarter but up 16.1 percent from a year ago.
Foreclosures in process were 3.4 percent of the total portfolio, a 1.4 percent decrease

from the previous quarter but a 16.1 percent increase from a year ago.

* A full copy of the OCC and OTS Mortgage Metrics Report, Second Quarter 2010 is availablc at:
hitp:/fwwi.oce. gov/publications/publications-by-type/other-publications/mortgage-metrics-q2-20 10/mortgage-
metrics-q2-2010-pdf pdf.
" Seriously delinquent loans are those morigages that are 60 or more days past due and all mortgages held by
bankrupt borrowers whose payments are 30 or more days past due.

5
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Changes to Borrowers' Monthly Payments Resulfing from Modifications

Early in the mortgage crisis, servicers’ informal payment plans and loan modifications
were done in low volume and often resulted in mortgage payments that increased or did not
change. This traditional approach to loss mitigation gave delinquent borrowers experiencing
temporary financial problems a chance to catch-up on making their loan payments. However,
as the mortgage crisis deepened, unemployment climbed, and the number of delinquent
borrowers increased to unprecedented levels, it became clear that more formal and permanent
modifications were needed. The OCC’s mortgage metrics data provided factual evidence that
loan modifications completed in 2008 were experiencing high re-default rates. As a result of
those high re-default rates, in March 2009, the OCC directed the largest national banks to take
corrective action to implement loan modification programs designed to achieve more
sustainable modifications.

As a result, servicers have focused efforts on improving the quality of their loan
modifications and the performance of those modifications over time. This is evidenced by the
increase in modifications that are reducing borrowers’ monthly mortgage payments and the
corresponding decline in re-defaults (as measured by serious delinquencies) subsequent to
modification since the OCC’s direction to servicers in 2009. As shown in Table 3, mortgage
modifications that lowered monthly principal and interest payments increased to more than 90
percent of all modifications during the second quarter 2010. The emphasis on payment
affordability and sustainability has resulted in a 62 percent increase in the average monthly
savings in mortgage payments from mortgage modifications from a year ago. As shown in
Table 4, modifications made during the second quarter of 2010 reduced monthly payments by
an average of $427. Further, 56 percent of the modifications made during the second quarter
reduced the borrower’s monthly payment by 20 percent or more, representing an average

savings to the consumer of $698 a month. These actions for more sustainable payments are
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sustainable loan modifications that avoid foreclosure and allow troubled borrowers to remain
in their homes. As previously noted, when our mortgage metrics data showed that an
inordinately high percentage of loan modifications made in 2008 were re-defaulting, we
directed large national bank mortgage servicers to take corrective action and revise their loan
modification programs to produce loan modifications that resulted in more sustainable loan
payments. In most cases, this requires concessions on the terms of the loan, rather than
simply granting a borrower a payment deferral that capitalizes arrearages, which was typical
in many traditional modifications. In addition, in our supervision of national bank mortgage
servicers we have issued numerous “Matters Requiring Attention,” requiring improvements in
servicers’ loan modification operations and increased staffing.

Some observers have stated that mortgage servicers have an inherent conflict of
interest in working with borrowers to modify a first lien where the servicer holds the second
lien on the property. In general, all other creditors benefit from a modification of the first lien
since the modification puts the borrower in a stronger cash flow position, and makes the
borrower more likely to be able to make payments on other debts. A conflict of interest could
arise if the second lien holder were trying to overstate the second lien’s carrying value (and
under-allocate loan loss reserves) for a troubled borrower. The OCC has addressed this
potential conflict by directing that second lien holders must take steps necessary to understand
any potential issues with the first lien and ensure that carrying values and loan loss reserve
levels reflect all risk in the transaction — including any problems the borrower might be
having on the first lien, even if the second lien is performing as agreed.

The volume of current and performing second liens held by national banks behind
delinquent or modified first liens remains relatively small. The OCC analyzed second liens
held by national banks and matched more than 60 percent of them ($293 billion) to first-lien

mortgages. Of these 5,000,000 matched second mortgages, only about 6 percent, or 235,000,
11
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were current and performing but behind delinquent or modified first liens. The balance of
those current and performing second liens behind delinquent or modified first mortgages
totaled less than $18 billion. The OCC has directed national banks that hold such performing
second liens to properly reflect the associated credit impairment for those second liens through an
increase in the allowance for loan losses, or in many cases, a charge-off of the loan where
appropriate.

Oversight of and Responses (o Foreclosure Documeniation Issues

When reviewing a bank’s foreclosure governance process, such as practices involved
with the preparation and filing of affidavits for foreclosure proceedings, examiners determine
if the bank has appropriate policies, procedures, and internal controls in place to ensure the
accuracy of information relied upon in the foreclosure process and compliance with federal
and state laws. An appropriate governance process would include the testing of those policies
and procedures through periodic internal audits and the bank’s on-going quality control
function. In this instance, however, neither internal quality control, internal or third party
audits at the largest servicers, nor our CAG data revealed the foreclosure document
processing issues.

‘When the problems at Ally Bank — an institution that is not supervised by the OCC —
became public, the OCC took immediate action to determine if procedural breakdowns at
national bank servicers could be resulting in similar foreclosure affidavit problems. On
September 29, 2010, we immediately ordered the eight largest national bank servicers to
conduct a comprehensive self-assessment of their foreclosure management processes,
including file review and affidavit processing and signature. We also made clear that where
deficiencies were identified, the servicers needed to take prompt action to remedy any
improper documentation, including as applicable, making appropriate re-filings with local

courts. Equally important, we also directed banks to strengthen foreclosure governance to
12
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ensure the accuracy of the information relied upon in the foreclosure process and prevent re-
occurrences of documentation problems.

Concurrent with this directive, we began planning on-site examinations at each of
these large servicers and their mortgage servicing operational centers. Qur objectives are to
independently test and verify the adequacy and integrity of bank self-assessments and
corrective actions; the adequacy and effectiveness of governance over servicer foreclosure
processes to ensure foreclosures are completed in accordance with applicable legal
requirements and that affidavits and claims are accurate; and to determine whether troubled
borrowers were considered for loss mitigation alternatives such as loan modifications prior to
foreclosure.

These examinations are now underway at each of the eight servicers. The examination
teams include examiners from the OCC, plus the Federal Reserve Board (FRB) and Federal
Deposit Insurance Corporation (FDIC). The OCC has approximately 100 examiners working
on this effort. Legal support is provided by staff attorneys from both the OCC and FRB. We
have established an interagency foreclosure review team to provide oversight and direction to
on-site examination teams to ensure consistency in our examination work.

As noted above, a key objective of our examinations is to determine the adequacy and
effectiveness of governance over the foreclosure process. The scope of work to assess
governance is extensive and includes an assessment of each servicer’s foreclosure policies
and procedures, organizational structure and staffing, vendor management, quality control and
audit, loan documentation including custodial document management, and foreclosure work
flow processes. As part of these reviews, examiners are conducting interviews with personnel
involved in the preparation, review, and signing of foreclosure documents. Our objective in
conducting these interviews is to understand current and past practices with respect to

preparation of foreclosure documents, whether the staff conducting these functions had
13
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sufficient knowledge and training, including training in relevant requirements, to effectively
complete and sign-off on foreclosure aftidavits, and to help assess the underlying cause of any
identified deficiencies.

Examiners are also reviewing samples of individual borrower foreclosure files from
judicial and non-judicial states that include both in-process and completed foreclosures. In
reviewing these files, examiners will determine whether foreclosed borrowers were
appropriately considered for alternative loss mitigation actions such as a loan modification.

Examiners are also checking for the following:

» A documented audit trail that demonstrates that data and information (e.g., amount
of indebtedness and fees) in foreclosure affidavits and claims are accurate and

comply with state laws;

o DPossession and control over the underlying, critical loan documents such as
original note, mortgage, and deed of trust to support legal foreclosure proceedings;
and

» Evidence that the affidavit and documents were independently and appropriately
reviewed, and that proper signatures were obtained.

In addition to these loan file reviews, examiners will review the nature, volume, and
resolution of foreclosure-related complaints. These will include complaints received by the
OCC’s Customer Assistance Group as well as complaints received by the banks.

Finally, examiners will assess the adequacy of each bank’s analysis and financial
reporting for the potential adverse impact on the bank’s balance sheet and capital that may
arise from the increased time and costs needed to correct any procedural errors; losses (if any)
resulting from inability to access collateral; and expected litigation costs. We are directing
banks to maintain adequate reserves for potential losses and other contingencies and to make

14
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appropriate disclosures, consistent with applicable Securities and Exchange Commission
disclosure rules.

Using our authority under the Bank Service Company Act, we also are conducting
interagency examinations of two major non-bank mortgage service providers. The OCC, in
coordination with the FRB, FDIC, and Federal Housing Finance Agency, is leading an on-site
examination of the Mortgage Electronic Registration System (MERS). A key objective of the
MERS examination is to assess MERS’s corporate governance, control systems, and the
accuracy and timeliness of information maintained in the MERS system. Examiners assigned
to MERS will also visit on-site foreclosure examinations in process at the largest mortgage
servicers to determine how servicers are fulfilling their roles and responsibilities relative to
MERS.

We are also participating in an examination being led by the FRB of Lender
Processing Services, Inc., which provides third-party foreclosure services to banks.

‘We expect to have most of our on-site examination work completed by mid to late
December. We then plan to aggregate and analyze the data and information from each of
these examinations to determine whether or what additional supervisory and regulatory
actions may be needed. We are targeting to have our analysis completed by the end of
January.

We recognize that the problems associated with foreclosure processes and
documentation have raised broader questions about the potential effect on the mortgage
market in general and the financial impact on individual institutions that may result from
litigation or other actions by borrowers and investors. Obviously, for a host of reasons — from
fair treatment of borrowers to the fundamentals of the mortgage marketplace — mortgage
servicers must get this right. We are directing banks to take corrective action where we find

errors or deficiencies, and we have an array of informal and formal enforcement actions and
15
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penalties that we will impose if warranted. These range from informal memoranda of
understanding to civil money penalties, removals from banking, and criminal referrals.
Conclusion
The OCC is focused on identifying and rectifying problems so that the basic function
and integrity of the foreclosure process is restored; the rights of all homeowners subject to the
foreclosure process are protected; and the basic functioning of the U.S. mortgage market is
stabilized. As we move forward we will continue to cooperate with the many inquiries and

investigations that are taking place and provide updates to the Congress.

Mr. CONYERS. Our next witness is Judge Dana Winslow, who has
served as the justice in the New York Supreme Court for the past
14 years. He has been at the trial level of more than 1,000 mort-
gage cases and has a wide experience of what actually happens
during this foreclosure crisis.

We welcome you this morning.
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TESTIMONY OF THE HONORABLE F. DANA WINSLOW, SU-
PREME COURT JUSTICE, NEW YORK STATE SUPREME
COURT

Judge WINSLOW. I thank you very much and all of the members
of the panel for affording me this opportunity.

I have decided, based upon the presentations made and the com-
ments delivered already, that the level of sophistication is such
that I can proceed to certain areas without the need for what
seems to be repetition.

First, I do think that responsibility, not blame, has to be deter-
mined, and I think we will find that the responsibility lies with
lenders, lenders’ attorneys, the investment community including
Wall Street, mortgage and real estate brokers, the business com-
munity, borrowers, and I say with no less the courts themselves,
the judiciary, is responsible as well for this problem.

The court has accepted foreclosure applications without scrutiny.
An environment of trust has prevailed rather than an examination
of the submissions and a requirement to submit the required proof.
Recently title companies have been expressing reluctance to ensure
foreclosed properties because of questions about the status of title.

I am going to go basically to my conclusion so that I have suffi-
cient time, and I think that it will also help to show why I am say-
ing what I am about the particular problems within the industry.

I think the ultimate resolution rests in a paradigm chain which
focuses upon the defendant owners’ ability to pay rather than the
plaintiff mortgagees’ artificial requirements. For example, if the de-
fendant homeowners are able to pay $2,000 per month, having a
present obligation of $3,500 per month, a loan modification for a
period of 2 or more years at $2,000 per month would avoid the
plaintiff mortgagee’s costs as well as the mortgagor’s costs of fore-
close and property maintenance, avoid the potential loss of prin-
ciple arising out of a forced sale in a depressed market, and allow
the defendant homeowners to remain in their home. This approach
could ultimately reduce the cost to lenders, borrowers, stabilize the
real estate market, and do what I think is most important: promote
equitable predictability. We must have predictability, but it cannot
be unfair.

Why this result? Because the examination has focused on the
mortgagee all along. We look at what is wrong with the mortga-
gees’ submissions, and we do not find that we are able to effect res-
olutions. All we are doing is forestalling or deferring the inevitable.
If a prima facie case requirement to entitlement remains with the
mortgagee and after the acceptance of such proof without refuta-
tion by the homeowner, then justified dialogue can commence with-
out regard to considerations of possible deficiencies of the plaintiff
mortgagee.

What do we see on a regular basis? Well, what we see is that
many of the affidavits attesting loss of note—and I am taking a
step back—are inaccurate, clearly inaccurate on their face. Take a
step back because in New York and in many States, a mortgage
cannot be foreclosed without possession control of the note.

We find gaps in the chain of title, and I refer you to my attach-
ment B in which there are multiplicity of names contained within
the caption; and to attachment A, which agonizingly, but I am
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afraid accurately, demonstrates the course that both a mortgage
and note takes place in this mortgage climate.

Assignment documents are frequently notarized several months
after the assignment was purportedly effected and are notarized in
blank.

MERS, which needs to be mentioned, has, in fact, changed dras-
tically over the years. I have seen them starting in 2003 or 2004
and have received information from them.

I also notice my red light. And though from my perspective I usu-
ally am not as aware of it as I am now, I will stop at this point
to say that the necessity for an examination of precisely what
MERS is allowed to do, whether MERS is permitted the oppor-
tunity to foreclose, foreclose on behalf of an assignee as opposed to
the original lender.

And I do ask you all to in closing consider one issue that wasn’t
mentioned, and that is that many people need to move from one
community to another for a job. They can’t. They can’t move to get
employment because they can’t sell the house that they are in and
move to another area. So that is another issue that I have not seen
mentioned, and I ask for questions galore if the panel is so in-
clined. Thank you.

Mr. CoNYERS. Thank you, Judge Winslow.

[The prepared statement of Judge Winslow follows:]
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PREPARED STATEMENT OF THE HONORABLE F. DANA WINSLOW

F. DANA WINSLOW
NYS SUPREME COURT JUSTICE
Before the House of Representat‘i\fes
'DECEMBER 2, 2010
ON
'CAUSES AND
EFFECTS OF TPT4
FORECLOSURE

CRISI S
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JIOUSE OF REPRESENTATIVES COMMITTEE ON THE JUDICIARY.

,, . FORECLOSEDJUSTICE:
CAUSES AND EFFECTS OF THE FORECLOSURE, CRISIS

How P, Dana Winstow
Degermiber 2, 2()} &

BACKGROUND

1.4

] Pm\ dods - practicing attormey

Jastice io WY State Suprems Cowt for padt 12 years, '(»Highcst Eriad coutt Within WYS
svstern.) :

Former president of {he N Y Supremie (‘uurl Yusucea Assoeiationaod pre,scm mertiter of
the Executive Chnuniites

federat securmes arga; commercxal mivinicipal, cnmmczi nigd
eivil Imgatmn % Stale and Federal Courts: :

On 1h:: herich: Presided tver more than: UUU morteage foreciosure unes and the thass Te-
assessmentease i1 200532008 which provided insight mtu horme values o Tong Island,

OVERVIEW - FROM COURT'S PERSPECTIVE:

21

surgs, Rased dpon anecdotal evidente, approximately 1195 ot all homes
e sithet i foreclosuie or have been i default for 90 days or mure:
of all of the Liomes in Nassar Cownty (approximately

Valume ol Foget
i Nagssir Count
Court statistics show that 3.12%

360,000y arein foreslosure; Nassau Conty Suprenie Court (2010} statisfies;

pront of its nch; to XQI‘CCLD&L anid (n) ﬂm Defendam Hommw fets’ mme ut & i'o}cdnsme
arid thely opportinity Wralenipt a lednmodification or “workont.” or dtherwise protect their
Jimeresis, : : : ;

Culeome Witl ?m mﬁow itg ma, u.ummncemem of &TC‘DCCIOSLIIE acnm, a predumbﬂ A4 ihm 5
fau and smmm dhi
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3 MORTGAGEE 1SSUES

3.1 Uncertalngv in p_rogess and oufcome.

1T Unceriain requivessents. Inthe past, the judiciary may have inadveriently
cornitributed to the crsation of the fireclosire erisiy, by decepting, w {thowt guestion,
the subissions of lending instiutions seeking Joreulosure: Couts hdve tometo.
vecognize the need 1oscrutinize the evidentiary. submission:of the Plaindff
Wartaapes before pracéeding with Totsclosure, and Yo define the nature: of the proot
required: that is, the documents that must Be submitted fo conunerce the actionand
apply Toran Order of Refererice (the Court- Orderin NY State providing for the
computation of the Defendant Hotmeowner's debt by arcourt-appoinied referee):

%)
L
d

2 Unsatistactory Options: PlainGff Mmtganees are arithivalent: abiut furedmure
They wart fc stop the financial drajin ol tetaining homes in thelr defaull inventar§y
xmz whieh they must vontinue (o poy taxes and fnstrantce pret mitma); vet they kitow
that selling the property in forcglasure resulis in-g greater invemtory of hoies.and 2
depression of community property valies. Foreed sale doed not relieve them of
their property-related expenses, sinee in the overwhelming percentage of cases, the
metie u'»ﬂ pmpem issoldisa :ubmdmn ot 3 eompany eantrolied by the Plaintiff’
\flc'tg

65
o ¢
L

U mmurahk properties. atle comipanics have bean E\'prewng Ifereusing
reluctanée 10 insure foreclosed praperties; due ta uriceriginty regarding the
legitimay of the mn‘*fer ol the property to athird party:

Prool of Standing = Oemership of thie Noteund Moripage: Standing has become such a
pcm astve fssue that T frequently use the term ‘§71e~um')twe mortzagesin foreclosurg”™ o
deseribe the Plaintifl Mortgagee.

32:10  ‘Possession of he aetal Mortaage and the setunl Note:
3211 Failireto produce Note or pmductidn of wronz Note.
Alfidavits of ‘neti-possession or foss of Notes = offered in ieu of the Note,

Whe ba\ itre burden of proof? Ave there presumpiions avaiiable o et
pam

b
3]
5

(xdps ni-the chain of siffe. Missing assigmments - effecis on prior urindmed
martgsgsis and their rights, [ have obtained from the County Clerk printouts af
mortgagee title that have iFered substantially from the iiformation provided by
Plaintiff Mortgagees in foreclosure applications.
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323 Retrogetive Assigiiments, (cours when, at the time of the commencement af a
Foreelomire dction, the foreclosing Plaintiff Mortgagee did not dwn the Mote and .
Mortyage, The Noteor Mvrtgziﬂc' are subwuanﬂt assigned 10 the Planitiff
Mortgagee But made effective “as-of” a dae priorte conmencement of the action.,
Same MY Covirs arenow holding that such retroactive agsignments do not conter
standing upon A assignice Morigaget. Pdid soin Januarv 2010, 1 The Bank of New
.}urk as Trusteey, Nagl Klsergfy ol al., Nassau County Index No. 01 [)72'%/07

124 Robo-signing: Cuestionable validity of sighatires of assigninents andaffi d.«n its
attesting to owaership of the Note'and Mortgage. Exarmples::

e DLM) Authorized: Officer,” “Authorized Kignier; ’“f\ttomw {11
‘What do thesetitles mean’? What 1s the Tonefion
o the documents, and what s the busisof “their personal

of the: Oer‘mn i
kﬂmyle.dsp.?

3242 Samé pemson signs Several documents, intseveral different capaeites: ng.,
*Vige President of [Assivnior Martgageel” i also the “ Assisrant Secretary of
the Servicer™ for the Plaiatiff Mortgagee, and an smployes of the taw firm
brihgmg the foreclosure action.

Validity of notary stamps on adsignments:

4251 Assigament dodurients riotatized 5 several monihs afier the dSHxUl'lmfl’\t WS
purpmnedl yeffepted.

Gotarized in hlank ~name of the person whese sighuiure was purpurtedly
witnessed s nmitted, :

3.3 “heparation of Exguitable and Leval lnferest in the Montgase.

o precise-definition., More aptly, there are interchangeable
definitions; Inone instance, the servicer collocts the margage payments from the
homeawner. Inanother, the servicer iippears o be the equitable awnerof the
taertgage, and in athisd, the servicer cominences # foreelusure actiun on behalf of
the equitable owner, in one instance, T asked oy thie plaing it tell e
whether hie représenied the Plaintiff Mortgagee O Lhe sgrvicer and he said that he
did mot Lricw,

351 -Servieers: Thered
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5
L
[

\lul’lg‘\ge Electronic Registration Systems (“MERS”}.

5 Hxstur'. My mm.e has been in communication with MERS sirice 2004,
According to MERS counsel, MERS, demed by MERSCORP, was formed in
1996 e, a5 0f 1997, hasacted obly-as 3 *woiminee.” to factitate the transfer ob

BITEAges. '

Ld
Lad
fed

o]

3,27 Issues:

SR Se el Difficulty arises in mulup e unrecorded wansfers of the lepal
swaership of the Mortgage fwith orwithout the transfer of the Noter
and with tracing and provingthe chain ot it 1 relief the Caninyittee
tor the atached diagram [Attachmen ohtained.on the internet.
wlich I haligve 1o be both & nonsensic 1 accurate depiction of the
problenis coneerning momgzages chaln of e,

3323232

Uiclear whether MERS fg (by virtue of the i Tglits granted by the
 Homeovenér in the initial Mortgage insimwent) the nomisee for thie
initial Mortgagse anly, or forall subsequent Mortgagees, including the
Gninanied, tntecoided Mortaagees in the chein of title, and the
Morlgagse‘ who Holds the berieficial interest at the time of foroclosure.

MERS s named as Nomirie for purposes of recarding thé Mortgage.
MERS ielies upon that statns intbringing foreclosure actions inity,
ovwn hame, a5 Plaintil 1t s uncleas that the designation as Nominge

[or recording purposes gives MERS the right 10 foreclose:.

MERS appears op both sides of fhe foreclosine action. ] have seen
acticns in whick MERS has bm ught thie gotion as plaintift, dnd named
iiselfds a df:fendam

1337 - Candeficienties be addressed by an Allonpe. with or without the approval or
Signature-of the humeowmr"‘ This question has ot been answered by the judiciary
ar the legislature:

“Packiging” of Morigazes: - THe crbation of pools of imorteages, typically with tranches; 1.2
Collateralized Diebt Obligations (FCDOS™: ) :

14T ‘Problem whisther o tiot thie “paol,” “uuc‘t” or “fund” has the ultimare fakt i
select specific mortgages from it5 assets and the teafter foreclose Docsthe € st
have to make independent detenmimations thron whahiearing process?

¥

‘Example: jrefer the Committes - the attached caption; whichastypical of
fareclostive actions atising from COUs [ Atwghinent "B



68

3.5 OtherPrima Pum Proof.

350 General probiem. Foreclosures process “hulk™: mivothice has
coripared Toreclosuie applicationy that vary Tile-or not at all frim cach-other and
~oecasionally contain fanpuage inapy able:to the foreclosure being considered. -

Proof of debt.

“Luse exinple. Wife signed Monua,,ts Vit ot the Nste: ) held v 1thc Plaintiff
Mortgagiee must provide, at minitiam; an explanation.  Without sut!
explutiatiof, there would be dismifssal. Demonsirates.a dual problam:
these 1 o contrmity with the recarding et (the Mortgdze does nat hateh thie
undetlving debrobligation); and second, T allows thelenders o issie
mortgages with the lnowledge that orie: ofthe homwvsmm i5 pot creditw rmhv
and 1o show overstated incorng or payment frequirements on theelosing ©
statements for the Inan.

353 Ameustdue

e
[
i
.

Rmbcslgmng the individusl signing vire affidavit has 1o knowiedge of the -
requited faets:

Plamtitf Murlpagee must demonstrate proper accounting and erediting uf
efls, particuluity where there Im e begwmultiple mortgagees andfor

Ly
Lty
fid
[

4 HOMEOWNER ISSUES

4.1 Gendeal, The witimate goal is § procesy whicli s equitable and pr edictable, affordig the
Deferdant Homwunﬂs smﬁc;cm and dccurste information, and an opportunity to pratect
thigic interesis:

4.2 Knowledse of the Lawsuize. Service ol 1’mu:<

uai kuowledge. “The laws povernng serv {oe G process are designed pmde
iftants with actual notice of the fawsait whenever possible; Problems arise i
srimaning wWhether or not the Defendant Tomeownet ceived acfual notice
fits of procesy servers are oftén Intomplers, uninformaiive o deisctive on
thiety face.
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422 Substituted $ervice.

NYs Civi

1 Practice Law and Rufes ‘*'FPL‘R"’);aHox‘vs service by mathods other

fHiasy in-hard delivety to Defsndant Flometwner,

CPLR308(2) Delivery (o petson b “Siiable Ape and Disaétmn‘“dt

the regidence,

g HPLR JORt A3l dnd Mail”—affixaiion fo the door ofithe

Problers deterniining whether the summons and cumplamt wers pltmarely
received by thr. Defendant Homeowner.

42221

Broblems deténvining Non=snititary status..

42331

5
P

b

“gervice, process server-fa

Person whi stcgpts papers is not named. idéntifiedor deseribad. The
reciplents zre often “Johin” oy “Jane” Do, identified only as the
Defendant Hormeowner's “epolenant™ or “cooectpant.”

I’apel"x arg delivered oraffixed at an addrass other than th property
being fcreJaged No exp anation is affered.

1 papers are delivered o ﬂm properTy being forcaluudv it s ot
alvizys clear that the Dieteridant Homeawrier §till resides there. Law
does not petmit substituted servive af the “last knnv’m address.”

Duie diligenice: Hefam resorting to-CPLR 504(4) “nall dnd mail”

6 first e due d co i serve the
i)cfcrldan{ Homisowner by CPLR 308(1) service {actially Handing llie
papers 1o himyvher) 6 by CPLR 308(2) substitated yervice. The due
diligenee requirerient is not satisfied when these prior atempts-oceur
on-weckdays when thie Defendant Homeo wier would be expected to
b workoot i transit 6 or front work:

T have seen cases in which the sole pisol of non-military stanis wias

e pracess Server’s observation that the person (other than the:

Qeﬂ.mla.m Hormeowner), who aceepted the papers or verified the
Drefordati Hommv\ ner's addiess, was not in mﬂum ulothmg

Dépatment of Defense eonfirmation of ron:military status is often.
npt provided; and even when submittéd, we rarely know what
information the Plaintfi Mortgagee provided & the Department i
Diefense when requesting military stati: 1 have received affidatvits
Stating that individuals with comitron pantes such as “Andreye Jones,”
were notin the military service.
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4.3 Avcess to k:a:ﬂ sepresesitation. Less than 3% of tHe Defendant Homuownem ¢p9c41 with
catnsel.” Most-of the Defendant Homenvmers proceed alone; at o difficult time o their 1t /25,
But see CPLE 3408(b) (& pro se delendant miay be perinitted to proceed a@s a “poor person”™
wiid Tiave connsel appointed to represent himn or her). Nassau and Suffolk Countiesin NY
have established u pro bong l‘egal‘ representation progia.

4.4 Modifieation Appl

441  Knowledgeand access, The Dé:f‘cndclrit Homenwers rarely kuow whivi o ‘coﬂiacig
and tarely heve reasonable access 10 the appropriale person i the Plaintiff
Montgages’s office oo the law um representng the Plaintitf Mot éa%e

§4.1.7 Anaraeys pricticing asross theé state with midtiple offides have often uiilized 8
sifgle address; telephone and fax sumber which has effectively ereated barriers for
Defendant Homeowners who wre tryving, willing, and naybe able, to o e pagment
of arvests or aceeptable loan modifications. The barrier Iy increased by the
multiplicity of thoices confrouted by a caller reaching an: automated phone systera:

44173 Accsss mist include the nare of @ knowledgeable representative of the Plaintil
Martgagee, inchuding tounsel or symeons who Has o san obtain the necessary”
‘authirity fo proceed with a measnafil resobition, if possible. at the carliest stage’
of fhe pmuu:dmg:h

447 Plaintift Morigagec “Had Faith.,” CPLR3408(D -~ Plammf ‘Vl(.)ﬂpiﬂﬁ.a\ mush
participate in mandamory setifement confergnces, and negotiate it pood faith fora
utally agresably resolution, inchuding Toan madification. il possible.

4421 Trmm tesponse = A Plaintitt Mortgagee must !1meiv acknowledge the information
provi ided by the Defendant Homeowner dnid sespond to justified offers of
wiodification. There ave many instancesof a Plaintiif Morrgagee refusing 1o
comsider 4 Joan modification beeause the Deéfendant Homenwner’s financial
infarmation Was not gpofo-daté; even fhotgh the delay wis due 1o the Plaintitf
Mortzagee’s own failure to tmely respond to ihe Dieferidant Homeowner

Short Sale~ The short sale contentplates that 1hc Defendant Homeowner mu
provide an accepn‘ﬂ contract of sale toibe Plaintiff Mortgagee reduciy thc
eutstanding Balance due, More bilen than not, the ulfimate coriract
“the PlintfEMartgagee iy detérmined tobe unaceeptable {foo farbelow
 walugy, wven thoth the deterinination of murket value by the Plainti b
does nateomport with comparable sales; particularly in' & falling masket,
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4433 Proweol - There finist be sorie definition of, and ¢orsistency in, themanner and
chictnistances in which & modification will be grantsc:

44251 6/31,mi¢: Trfornial protocol adapred by several lendérs (inchiding
Erii gam Mortgage Company): :

4425140 [{edu-, tytvre of fnterest rate 1w 6%
44.273.1:2 Monthly payments egnal to ar‘[\,ss thain 31% of gross income

44333 Thave seen at least twd ootagons i which-a third pany-(ie:; relativel has:
besn potentially available asan  pusrantor, but has 1ot come
forward beeanse tlic exiteria for Joan modification were unknown. Wher

~ultimgtely apprised of the profocol, they were W illing to gusrantes the debt
snig offer funds to reduce the arears.

4437 Commurication breakdown: Foreclosure proceeds while modi fication/settiement is
pending, -y severdlof my cases, the modification gnd foreclosure were being handled
by separate departmsntsw e lending Tnstitution, and the sodification:
department did wot cornm the foreclosure dapaument The fareclosure
sale took place winle the Defendmt Homeawiies was waltinig for-a response 0n th
muoditicariom. -

144 - Conflietol) futerest. Sone aftophys represent this P amhﬁ '\/Inrtg,ngm as well aga
L second morigages Bank-named aga defendant.. Differing inerests 'IIC‘K,X‘IT potential
impediment fo. modification or seetlemient.

4.4.5 - Tudicid Response. Pad faith in Sertlement negotiations has been used by Col
basts tu-vacate the underlying debuor interest, or impose substantialsan
case was recently gvertuined by the Appellim. Division as A m:lppmpnate st sprtmre
exercise of pquitable power without Topal aitherity or notice to the parties. fndybat
Bank, FS.B v, Yuno-Horoski, 26 Mise 30717, rev'd 2010 WL 4676301 (November

] - Andther case fas yeido see dppellmemcoluimn Emigranit S origage (o3

| 28 Mise 3d 161 ik 16, 20107 {$100.000 sanction and veoiding accrual of

iteresty, i my view, the state of the law is less certain orpredictable as s resul't of
these decisions: ) :

“Straw Man tansaetion™) Inovder to avoid foréclogure;
Defendant Hotheow {57 property to & “straw man’ who borrows money from a new
bark to purchase 1 Faw mar renis the property back o the Defendant Homeowner.
Plamtdt Mortgagee is paid oﬂ' Tt Defendart Homeowner s tmabile to make the “rent”
payniarity i the “strav man,” and winds up o eviction proceedings, -Defendant Homeowier
Toses asty equity of redemption: or right 1o-surplis moneys Lhdt heorshis ol ;Jﬁ have bad prior
to- the trangaction.

4.4 Parecidsure Reseue Scar




5 RECOMMENDATION

5.1 Serviee Of Protess

L
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‘CJNSIDEKA;TIONS

. In mj, Yiew, NY law nqunres the Tollowing p‘roof:frdm Plaintft
s who' serve the sunirmons and complaint by a method other than in-hand delivery
308412} and 08¢},

Denionstrate dilig’ém et to sepve: by personal delivery:

{dentisy the fukl name of the persor accepting papers; and his ur her relationship 1o the
Delendant Homeowner. ;

Aseertain ¥
current dnd v

; mdkpi:avide docuntentary proot of the Delendant Homeowner’s
address

Provide evédibleantd substaritiated proof of the Defendant Homeowrier™s non-military
StEﬂ’uS, ‘

Atroimey Certifieation: Admmmrdthe Order of the Chief Administrative Judge ofthe € onirts;
dated Uttobir 10, 2010 Plaintiff Morigagee

covmsel in 4 foraclosure action js now seduired.

10§16 i affipmation eerifying that counsel has made nguity t6 the banks and fcuders, 4 and

e

5

Uh

Real Property Actions and Proceedinus Law L“RPAPL’W F303. Niti

A

fa

fa

Ty rexiewid the papers, fo.verify the accuracy of dacuments fited in support of

dental foreciosures:

i

As of the effective date 0f this requirement; nttosteys 1 gver S0% of the Nussair
foreelosure niatiers have atempted 10 withdraw the proceeding; of some portion of the
proceeding, without notification e the Defendant Hameowner. This figure i based
uponiiy own aneedotal expérierce incases bver which T preside; as wall as
information pravided by Coutt omuals anid Platniffs’ attorneys. )

Iall new foreciosure actions, Sommerced after ihic effe ctivedate ol the
Admm siratie Order. the attorivey centification nst Tefiled mLh the initial request:
al intgrvention, (IF the action was alveady pending at the effective date, the

certification may be'made at vther stagesin the proceeding, us specified in the

Administiative Order ) Dueya single bortificamon atone stage ol the procecdings

(8¢, comimencemer it} satisly the requirenient with nbapﬁcf o' aft subsequent :
sebmdssions? To what sktert, and tnde what eircumstances, Is an atfornevrequited to
update:or reaffimt the vertification? Further sdminisirativesand judicial action i
anticipated.

'.-u

equired to beserved

wnh the sumimons and vomplaint oneclored paper providing The Defendast Homeowner with
advice ou how ldmeawners can seek help and warning the Defendunt Bomegwner of
forecloRIE FEstue Seams.
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3.4 CPLR. 3408, Mandatory, seitlenent conferences in residental Torevlogire aptions.

5.5 Prima Facie Prool:

35,7 Total “packape™ should besobinited by the Plaintiff Moripsizee befiine the Defenidant
Hemeswner is required o respond. ;

352 The #Samp™ 1 created a siamp ia 2007 [Attachimient “C7, 1o b inserted in all Orders:
& Reference, which sets forih the minimuny reguirements of proot To bz submited o
Ll & referee: Substantially the same reqwremcnts have been codified in' CPLR 3408(s),

ON THE HORIZON

6.1 Revetse maoriaaies. A popudar umlmndn} Peceiving hexghlened publigity m thie pasttan:
years. particularty-for lower income Homeowners wha ba bstantial equify it their homes,
The procedures and practices for foreciosuse in thisarea have nof beep establishied. 1
fermitted undes the lom: i miniiwm tequirsivents for forcelosure Upon & reverse mongage

wouldseerm to be the same a5 with every otler smortzage but, 1o addition; should inctude an:
Affidavitof fair market vaineas of the commencement of the action.

- Sorme Platmifl Mortgagess have argued thar th Hir statiis a5 4 bolderofa
- negotiable mstrugient the Note) under UCC Article 3 allows them ta proceet in fireclostize:
swithindt proof ot the chaim of title'¥i.e.. endorsements; miermedial termients of the Noteg
md Merigage). Problems: litel, a Mortgageisnota negotiable instriment wmder ULC Article
3 séeond; the sndorsenitent in blank procedure; frequently ysed By o Plaiitiff Mor(gagee, does
nm netessarly credte the elusive negotiable instrume nt;and third, in many cases, the Plairuiff
Mortgagse cannot produee the Note.

fency, RPAPL 1331 raquires plaintiffs io file a Notive of Pendency ina

ot atleast 20 da\ s betore d final jodgment is rmdered A Notice of Perxdem
, for three Years from the date of flifg [CPLR 6313]. ‘Successive Not
Pcudfmc‘y ma} bu f leﬁ ceveT aftﬁr cl‘\k‘lh:f of Pet nla: y ha

7

hag ot Wt re newed; o pmuf of sach renew al hm ot becn prmadcd 1o’ :hc Courl Doea smh
failure to-timely renew ih e \otme. uf Pend@m) de the >roa:x,eclm€= ah mmm origita
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7 CONCLUSION

The ltimate sohmm may fest in e paradign chaige wWhich-focuses upon the Defendant
Homeowners ability 10 pay, rather than the Plaintft Mortgagee's artificial finasicial ruqmr&'meills
Forexample, 10 the Defandant Homegwiers are shlgtn pay S2.000 per month, hiaving a present
" pbligationof $3,500 per month; & loai modsf caiion fora period oF twi years ok longer, a 52, Qo
permonth, would avoid the Plang sty of foreclostre and propeny maintenance,
“avaid the potential lossiof pribcipal artsing om of atorced sale i a depressed amarlcet, and allow
thier Defendant Nomeowners fo remain in their home. This approact sould ultimatgly reduct the
caats to- Tenders wind borrowers; stabilize the real éstate market, and prowote equitable:
predictabitlicy:

ATTACHMENTS:

A Dan & Ten-Sechiities Transaction Procsss Reverse Enginéered Version %1
“Wells ¥y . Mol )
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Wan Makes Ridiculonsly Complicated Chart T Find Out Who Owms His Morgage (CH.w  Page 2,003
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£ B i

s e w9
N St

S i
Sy Sy T
g taect

BRI Pt S o AT

ATTACHMENT “A”



76

SHORTFORM ORDER"

SUPREME COURT STATE OF NEW YORK

Presemis
H()N o DANA WI“\[SIJOW

-Justice -

WELLS FARGO BANK, ‘iz ‘A, FOR THE BENEFIT -

OF THE CERTIFICATEHOLDERS ASSET
BACKED SECURITIES CORPORATION HOME
EQUITY LOAN TRUST, SERIES WMC 2005-HES
ASSET BACKED PASS-THROUGH
CERTIFICATES, SERIES, WMC 2005-HES
CIQ Countrywide Home Loans, Inc,
400 Countrywide Way

“Simi Valley, CA 93065

Plaintitt,
-against-

JONATHAN MORL HOME CASH, INC., ;
AMERICAN BUSINESS MORTGAGE SERVICES,
INC., CHRYSLER FINANCIAL COMPANY, LLC,
COUNTRYWIDE FINANCIAL CORE., DEBRA
ANN COLLINS, MICHAEL JENIS, MORTGAGE
ELECTRONIC REGISTRATION SYSTEMS, INC.
ASNOMINEE FOR WMC MORTGAGE CORP,,
NASSAU COUNTY OFFICE OF HOUSING AND
INTERGOVERMMENTAL AGENCY, NEW
YORK STATE DEPARTMENT OF TAXATION.
AND FINANCE, PEOPLE OF THE STATE OF
NEW YORK, TOWN OF OYSTER BAY
DEPARTMENT OF INTERGOVERNMENTAL
AGENCY, UNITED STATES OF AMERICA
ACTING THROUGH THE IRS WANTAGH.
DENTAL ARTS PC,

JOHN DOE (Said name being fictitious; it being
the intention of Plaintiff to designate nny and sl
- ogegpants of premises beme; foreciosed herein, and
‘any parties, corporations or entities, if any, having
arclaiming 4n inferest oz lion upon the mortgaged
premises.),

Defendants.

TRIAL/IAS PART 9

NASSAU COUNTY

INDEX NO: 633/07

"MOTION DATE: 64407

MOTION SEQ NO.: 801

" ATTACHMENT “B”
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Cand it is further

ORDERED, that plainiiff shall include in the documentation ,
provided to the referee pursuant o RPAPL §1321, the following: (1) an
accounting of all CI‘EdliS to and charges against the account of the subject
mortgage for a penod of five years prior to the commencement of this
foreclosure action, which may be produced in the form in which it is
maintained i the repular cotrse of business, ora copy of any accounting
meeting these reguitements that has been pr0v1dcd t the morlgagor
within the five month period prior to this action; and (2) an affidavit by
an officer of the pialntlitf attesting to ownership of the subjeet note and
the mortgage securing the note, which shalf estabhch the chai of title
from the inception of the loan to date. The report of the referee shall
inelude a representation that the plaintiff has complied with: this -
requirement. Reasons for failure to provide the information required, or
deficiencies or discrepancies in the information provided, must be noted

i the referee’s report, which shall be served immediately upon the Court
and all mortgasors, together with the information upon which it is based.”
‘No Judgment of Foreclosure and Sale shall be awarded in the absence of
‘the foregaing,

ORDERED, that the named plaintiff mortgagee in the foreclosure
proceedings shail additionally provide, to the referee, the daaumcnta‘timl
evidencing the “Appointment of thie FDIC as conservator or receiver”
PUrSUAIt to 12 USCA §1821 [ ¢ and the documentation demonstrating
the fransfer, hypothecation, assumption of the assets or obligations,

_assignment or creation of agency with or for the bertefit af the FDIC, as
apphgabie in the instant matter.

“isC

ATTACHMENT “C*

Mr. CONYERS. There will be questions as soon as we return from
our obligation to cast votes on the floor. The Committee will stand
in recess. Members of both panels are invited to join our staffs in
the conference rooms, and the Committee will stand in recess.

[Recess.]
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Mr. CONYERS. The Committee will come to order, please.

The question that I would like to pose to our distinguished panel,
and I appreciate your forbearance, and I understand your sched-
ules, is what can be done to reduce the number of foreclosures? I
am going to start with Judge Winslow.

Judge WINSLOW. All right. There are a number of things that can
be done. One is to assure that the servicer, who I am afraid still
is ill-defined, falling into various categories, one of being a collec-
tion agency, another of acting as a plaintiff in a foreclosure pro-
ceeding—to assure that the note is available, the note is in the con-
trol of the mortgagee, and that the entire package is complete and
factually appropriate in order for the commencement of discussions
to take place.

Now, once they do, then it must go to the mortgagor. The mort-
gagor homeowner must then—if there is no contest or protestation
of the prima facie case established by the plaintiff mortgagee, the
mortgagor then must come forward and produce whatever response
it has.

For instance—and I have never seen it, I had nothing to do with
the creation of this mortgage. A very good case in point is one that
I recently decided, and that was a case in which the two home-
owners, husband and wife, signed the mortgage. Only the husband
signed the note. I determined without further explanation that that
was insufficient for the case to proceed on the basis that that did
not comport with the requirements of New York law.

In the event that there is no refutation, then the next step must
be justified negotiations between the mortgagee in foreclosure,
whoever it is that is commencing that foreclosure action, has the
authority and has the knowledge, with the mortgagor with counsel,
if possible. In New York we have established under CPLR 3408(f)
a process by which there will be an appointment of counsel for a
poor person. That must be expanded.

There must be some kind of overseeing of the mortgagor’s rights,
either through the courts or through counsel, and then there must
be an ability for that homeowner to communicate with the lender
or the lender’s counsel. We have seen numerous instances where
the legal back contains an address in upstate New York, the action
is commenced in Nassau County, and the only way that anyone, in-
cluding the court, can get in touch with that person in upstate New
York, who shall remain nameless for the moment, is by leaving
messages, which are not ever answered.

The person who developed the answering service should have a
coveted place in hell because it creates that barrier that prohibits
the necessary dialogue between the two, the opportunity to engage
in something that could lead to a loan modification. And the loan
modification can occur, and has in my part, three times in the last
month when there has been a third party stepping forward with
sufficient funds to address the arrearage and sufficient income to
address the income needs going forward.

There is a 6-31 rule that is generally applicable with several
banks, including Immigrant, which is utilized. And that 6-31 rule
means 6 percent interest, and there must be coverage of 31 percent
of the total income that would be used to pay the mortgage on a
monthly basis.
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So if we incorporate those concepts, ideas and issues, I think we
have a much better chance to address the real problems of the
mortgage crisis. Thank you, sir.

Mr. CONYERS. Thank you very much.

Attorney Williams.

Ms. WiLLIAMS. Thank you, Mr. Chairman.

If T understood your question, it was how to avoid getting into
the foreclosure process, or how to produce a situation to reduce the
number of foreclosures.

I think there are three basic elements to improving what is hap-
pening right now. First, is making sure that troubled borrowers are
effectively considered for loan modifications, and that these pro-
grams servicersuse to identify and to consider modifications for
troubled borrowers are working.

Second, as part of that is a continuation of improving the oper-
ations of the servicers so that they can deal effectively and prompt-
ly with troubled borrowers to answer the kinds of questions that
the judge is referring to, ensuring that theydeal effectively with the
paperwork that is being provided them, and that they are able to
provide answers to those borrowers in a prompt fashion.

And thirdly, I think the step that I talked about in my oral state-
ment, which is trying to eliminate some of the confusion and poten-
tial mix-ups that may flow from this dual-track process where you
have a borrower that has been approved to get into a trial modi-
fication program, but yet the borrower is still getting notices or
otherwise being treated as part of the foreclosure legal process; to
suspend that so that the borrower has a clear path to work through
the modification in accordance with the terms of the mod.

We have evidence from our mortgage metrics system that when
the servicers provide affordable, sustainable modifications, with
payments that the borrowers can afford, it does significantly reduce
the redefault rates and keep those borrowers out of foreclosure.

Mr. CONYERS. But, Attorney Williams, in the vast number of
cases, that is not happening, the recommendations that you have
just elicited.

Ms. WiLLiaMS. I think there are areas certainly to be improved
in connection with all of the three areas that I noted, and the ac-
tion that the OCC directed with respect to the dual-tracking con-
cern was something that the Comptroller announced just yester-
day. It is, unfortunately, a reality, though, that there are going to
be situations where we have homeowners that cannot afford the
homes that they are in. There are options available for what has
been referred to as a graceful way to deal with that as well.

Mr. CONYERS. Mr. DeMarco

Mr. DEMARCO. Mr. Chairman, the most effective thing to reduce
foreclosures in this country would be jobs, getting folks back to
work. They don’t have the income, or they have had reduced in-
come, they are not going to be able to keep up with their mortgage.
So the first thing and the biggest impact that could be had is to
get our economy moving again where it needs to be and to be able
to have enhanced employment opportunities for folks. And there
are plenty of folks that still have jobs, but they have had reduced
income as a result of those jobs. That is far and away, in my mind,
the first.
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The other two are to continue to improve, as we have been work-
ing hard to do, on two things. One is communication of the oppor-
tunities that are being made available to troubled homeowners.
There is actually a great deal of public information out there now,
it continues to be developed and improved, about what to do if you
are having trouble with your mortgage and that there are alter-
natives to foreclosure out there.

I think continuing to make that clear to our citizens who are
having trouble with their mortgage would be helpful. That is a re-
sponsibility we all share. Regulators share it, Members of Congress
share it, banks and mortgage servicers share it, financial coun-
selors share it. There are opportunities here, and we just need to
continue to make that clear and to improve our communication.

And the third is I do believe that there are some large mortgage
servicers that have been very resource-strapped by this unprece-
dented volume of troubled mortgages, and these institutions need
to continue to invest more of their resources, their capital, into edu-
cating, training and monitoring their employees and bringing in
additional employees who are needed to implement the various pro-
grams that have been put in place over the last 2 years to give a
wider range of opportunities to people with troubled mortgages.

Mr. CONYERS. Ms. Campbell—or Caldwell, excuse me.

Ms. CALDWELL. Thank you.

Again, this may echo some of the statements by my fellow panel
members, but I think, you know, first and foremost we have to ex-
pect servicers to follow the laws in the States in which they do
business and to adhere to the contracts with the investors for
whom they service. And the investors, including whether it is in-
vestor guidelines from Fannie Mae and Freddie Mac for the Fed-
eral housing agency, or even those that participate in HAMP, all
have protocols in place to consider modifications before foreclosure,
and we need to hold them accountable for that.

The second is increased capacity across the servicing industry.
Even though, you know, there has certainly been a tremendous ad-
dition of resources to modifications, loss mitigations, still at this
point there needs to be more resources against this crisis. It is still
huge in scale.

Third, continued support for counseling and—because one of the
things that we do know is that people do not go through a mort-
gage process enough times in their life to ever get good at it. And
when you add to the stress of not being able to pay, we continue
to s1}11pport, and educate, and train counselors as part of our out-
reach.

And then finally, some standard set of guidelines and protocols
for servicing practices. And one of things that we have worked
very, very hard in the HAMP program and will acknowledge has
taken a long time to do is set up a system to try and align incen-
tives among groups of people that only had aligned incentives when
properties were rising forever. And as they started to decline,
where those incentives have not been aligned, it becomes very ap-
parent to us all. And we work very hard in the HAMP program to
try to align those incentives, and when we have done it right, for
those homeowners in permanent modifications, they have seen
their payments reduced by, you know, 36 percent, $500 a month on
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average. The redefault rates are lower than for historical modifica-
tions, and the payments are affordable and sustainable and pre-
dictable for the homeowner. So while it hasn’t been the volumes
that we would have liked to have seen, for those who it has helped,
it has been an effective use of taxpayer funds and a change in serv-
icing practices.

So those would be my recommendations.

Mr. CONYERS. Ms. Caldwell, in many, if not most, of the in-
stances that you recommended, we are not up to speed on them,
and I don’t see how they are going to ever be utilized and brought
into fruition.

Ms. CALDWELL. You know, again, this has taken a very long
time, it has been a very difficult process to implement. And I think
you have heard across this panel that there still needs to be more
attention to this matter, but I thought it might be helpful just to
share some statistics from our call center complaints.

In October 2009, 18 percent of the complaints were they have
submitted documents and had not gotten a response from their
servicers. In October 2010, it is 5 percent. Now, 5 percent is still
unacceptably high for losing documents or not responding to home-
owners, but it does show the effect of resource investments.

You know, when we had servicers not participating in HAMP, a
year ago folks that called in to complain heard 10 percent of the
time they were not participating in HAMP. It is now down to 2 per-
cent in 2010. We are seeing year-over-year improvement, but it has
been a very slow process to increase capacity given the scale and
the changing nature of this real estate crisis.

Mr. CoNYERS. Well, the projections that we have is that there
will be a total of 13 million foreclosures in the United States of
America before we come out of this downturn. So I don’t know how
I can take any great encouragement at the figures that more people
are using HAMP that call you when the number of foreclosures is
going up. My question was how do we reduce the extraordinary
number of foreclosures?

Ms. CALDWELL. You know, I think, as we have heard, we need
to continue to outreach to homeowners. You have heard from other
panel members. We still at this point in time have homeowners for
the first time they are having contact with their servicer is when
the foreclosure notice is filed.

And we recently launched a public service campaign to educate
homeowners that help is available. We have worked with many of
the nonprofits on stopping fraud and other scammers that go after
homeowners, but it is very, very difficult. And one of the reasons
why this program runs through 2012 is we are not out of the crisis.
We still have a lot of work to do.

Mr. CoNYERS. Well, does anyone here dispute the economic pre-
diction that there will be 13 million foreclosures before we see any
change?

Judge WINSLOW. Yes, I disagree with it. I think it is going to be
far more. Nassau County alone has now 40,000 foreclosures that
have either been commenced or are in danger of being commenced.

Mr. CONYERS. How many?

Judge WINSLOW. 3.12 percent actually commenced and another 7
percent in which the homeowner, borrower, is 90 days or more in
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arrears. It is increasing; it is not decreasing, and it cannot change
unless the paradigm changes. Unless we see what it is that the
homeowner can do and, in doing so, allow the equilibrium, which
is now a disequilibrium, to return to the real estate market because
of surety regarding home sales, we will not effect any substantial
change in this process. It will only get worse from this person’s per-
spective.

Mr. DEMARcO. Mr. Chairman, I am not familiar with the par-
ticular study you are referring to. If you would like to have your
staff provide it, I will be happy to have my team take a look and
assess what are the underlying assumptions in a forecast like that.

Mr. CoNYERS. Well, what do you have? What is your forecast?

Mr. DEMARCO. I don’t have a forecast, Mr. Chairman, but I can
give you a couple of numbers. Fannie Mae and Freddie Mac cur-
rently own or guarantee about 30 million mortgages. That is out
of about 55 million mortgages in this country. So for the first 8
months of this year, which, you know, one would expect this year
to be, you know, one of the high points in terms of such action, the
completed foreclosures on Fannie Mae and Freddie Mac loans
through the first 8 months was a little less than 300,000. And I
would add that for the 300,000 foreclosures, there were more than
double that number completed foreclosure-prevention actions.

So while there may be a great deal of filing of foreclosure, initi-
ation of foreclosure processes, we are all still working very hard on
these alternatives to foreclosure. And at least I can only speak to
the enterprise book of business that I am responsible for, but we
are working diligently through these various foreclosure alter-
natives, whether that means a loan modification, a repayment
plan, or a short sale or deed in lieu of foreclosure. And our rate
through the first 8 months of 2010, as I said, Mr. Chairman, a lit-
tle less than 300,000 completed foreclosures and more than double
that number of foreclosure alternatives having been finalized. So
the modification, the modification is not a trial mod, it is a com-
pleted permanent mod.

Mr. CONYERS. Are you telling me, Mr. DeMarco, that you have
never heard of this prediction or projection of 13 million fore-
closures before today?

Mr. DEMARCO. Mr. Chairman, I am not familiar with what the
assumptions are behind that, so I am not confident of what is in
this projection, and I would be happy to take a closer look at it.

Mr. CoNYERS. All right. You have never heard of it before, or you
don’t know what—well, let me just get this straight. You have
never heard of it before, or you have heard of it and you are not
sure of its validity? Which?

Mr. DEMARCO. Mr. Chairman, I can’t recall whether I have
heard that particular prediction or not.

Mr. CONYERS. You can’t.

Mr. DEMARCO. I cannot, I am sorry, sir.

Mr. CoNYERS. Well, I am, too. But we are all sorry. But, you
know, you have got a pretty big role in this, and to have never
heard of this figure before. Now, maybe my staff pulled it up out
of thin air, or maybe they have misunderstood it and I am not re-
porting it to you accurately. It would seem to me

Mr. DEMARco. If-
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Mr. CONYERS. Wait a minute. It would seem to me that you
would have some projection of your own if you don’t accept or have
never heard of this one.

Mr. DEMARcCO. With respect to doing projections, Mr. Chairman,
as a conservator and regulator of Fannie Mae and Freddie Mac,
that is the focus of my agency. And we have recently published on
our Web site a series of loss projections with regard to future draws
from the Treasury Department due to losses by Fannie Mae and
Freddie Mac. And so we have made available that report on our
Web site that takes various possible house price paths. We applied
a stress-test-like scenario modeled after what the bank regulators
did last year, and that information—I would be happy to provide
copies of that report to the Committee.

Mr. CoNYERS. Well, would it help you, or will it have helped you,
that you came before us today and you found out about the projec-
tion of 13 million foreclosures? Would that be of any assistance to
your responsibility in the Federal Government?

Mr. DEMARCO. Mr. Chairman, I view my responsibility is to min-
imize

Mr. CONYERS. Just answer the question. Would it or wouldn’t it?

Mr. DEMARCO. No, Mr. Chairman, it wouldn’t.

Mr. CONYERS. It would not.

Mr. DEMARCO. Because I would not care whether the number
was 13 million or 5 million or 20 million. I am working like the
dickens to minimize

Mr. CoNYERS. Did you say that it would not affect you?

Mr. DEMARCO. Mr. Chairman, we are working to minimize that
number.

Mr. CONYERS. I just wanted to get your response, sir.

Mr. DEMARCO. Yes, sir.

Mr. CONYERS. Did you say it would not?

Mr. DEMARcCO. No, I am misunderstood. It would be helpful to
know what that projection was and see if there is information in
that projection that could inform our decisionmaking. That is why
I would be happy to have that from your staff, sir, so I could review
the number and the basis behind it.

Mr. CONYERS. All right.

Mr. DEMARcO. If there is information in that sort of projection
that could be helpful to inform our work, I would be most happy
to have that.

Mr. CoNYERS. Thank you. We will be happy to provide you with
the background for that statistic.

And I want to thank Mr. Goodlatte, Bob Goodlatte, for his for-
bearance here, because the only thing that I would like to raise
now is the fact that no one on this panel has raised the question
either for or against the temporary moratorium on foreclosures,
which is probably the most obvious remedy that anybody in North
America could come up with, especially in view of the fact that it
has been employed during the era of Franklin Delano Roosevelt at
not only the national level, but at the State levels as well, and that
there are Governors who have resorted to this request at the State
level. And I am now about to dismiss all of you afterward, and
there hasn’t been one solitary word mentioned about this procedure
established in the 1930’s.
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Judge WINSLOW. Then let me, if I may, sir. The answer is that
a deferral or a moratorium may be appropriate if during that time
there is an honest, justified attempt at working out the resolution
that is only being forestalled.

I would agree with a moratorium, but I don’t believe that we are
going to see a sudden rise in house values, home values, that is
going to make a radical change in the way we approach the real
estate market and the foreclosure market, and that has to happen
over time. If we have—make it twofold for the moratorium, I would
think that that would be a very appropriate consideration. Thank
you, sir.

Mr. DEMARCO. Mr. Chairman, if I may, you are correct. I did not
raise this issue in my oral remarks, but I do deal with it directly
in my written statement submitted to the Committee. And I sub-
mitted my view that I am not in favor of a nationwide moratorium
on foreclosures. I do not believe that that is either appropriate or
necessary at this point in time. And I believe that the cost of such
a moratorium would outweigh the potential benefits, and I go
through that in my written statement, Mr. Chairman.

Mr. CONYERS. Well, do you still leave the door open slightly, Mr.
DeMarco, for the possibility that temporary State foreclosure mora-
toriums could be, under circumstances, appropriate?

Mr. DEMARCO. I wouldn’t rule it out, Mr. Chairman, but I am
not aware of circumstances at this moment in which I would say
that that is appropriate.

I would say that where we have servicers that have identified
problems in foreclosure processing that calls into question the va-
lidity of paperwork being submitted to courts or being submitted to
State officials to effect a foreclosure, in those cases where there
was an identified problem with the servicer, absolutely it would be
dishonorable and it would be illegal to be submitting such docu-
ments when there was a known problem. I think in that case for
the individual servicer where there is a problem identified, that is
how we ought to be targeting stoppages of foreclosure actions until
we are sure that the law is being properly followed.

Mr. CONYERS. Attorney Williams, I notice you nodding your head.

Ms. WiLLIAMS. I think we agree completely with the point that
Mr. DeMarco just made, where there have been identified flaws
and deficiencies in the foreclosure process or in the documentation.
If there are questions about the accuracy of the information that
is being relied on in connection with the foreclosure, those need to
be fixed before foreclosure resume.

Ms. CALDWELL. I would just say the same for those servicers in
those cases where their processes have showed they are not suffi-
cient to follow the laws, they need to stop the foreclosures, fix the
problems, and we supported those moratoriums.

I would also say within the Making Home Affordable program,
servicers are not permitted to file foreclosure until they have tried
to solicit homeowners that are 60 days delinquent, and we set
standards by how many times they have to attempt by mail and
by phone before they can file foreclosure.

But in terms of a national moratorium, we have a lot of concerns
on neighborhoods and other things that can help folks that are
waiting to buy a house out of foreclosure.
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Mr. CONYERS. Ranking Member Bob Goodlatte of Virginia.

Mr. GOODLATTE. Thank you, Mr. Chairman.

Ms. Caldwell, when did the Treasury Department first learn of
the foreclosure document problems?

Ms. CALDWELL. Can you be more specific?

Mr. GoopLATTE. Well, you know, we have got this whole thing
that has burst on the scene here in the last few months about prob-
lems with foreclosure documents not being properly processed, not
being properly signed and so on. You are familiar with that, right?

Ms. CALDWELL. Correct.

Mr. GOODLATTE. When did the Department—when did the Treas-
ury Department first become aware of that?

Ms. CALDWELL. Again, I don’t want to speak for everyone in the
Treasury Department, but certainly within our office we became fa-
miliar with at the time that the first major servicer, Ally, an-
nounced its foreclosure moratorium due to that documentation
problem.

Mr. GOODLATTE. So was it from press accounts, in other words,
that you first learned of this problem?

Ms. CALDWELL. From my office, yes.

Mr. GOoDLATTE. With all the work that Treasury has done with
loan modifications, and working with lenders and servicers through
the Housing Affordable Modification Program, did the Treasury De-
partment have any indication that there were such widespread doc-
umentation problems with foreclosures? Obviously some of the peo-
ple coming in for the modification process must have reached a
foreclosure stage of their circumstances.

Ms. CALDWELL. You know, I think it is important to keep in
mind that the Making Home Affordable Program is focused on fore-
closure prevention, doing everything to keep that homeowner from
getting to foreclosure. Certainly as it relates to documentation
problems, we saw many of them. And we have had servicers go
back, we solicit homeowners, we track them on collecting docu-
mentation, and in January of 2010, we instituted a temporary re-
view period where we asked all servicers to go back and make sure
they notified homeowners as to the status of their documentation
or their payment and gave them a chance to appeal.

So we certainly saw documentation and capacity problems within
modification, and we took steps to change behavior and correct
that, but, again, HAMP is focused on foreclosure prevention, not
the technical and State specifics on foreclosure.

Mr. GOODLATTE. Let me ask Ms. Williams, when did the OCC be-
come aware of the foreclosure documentation problem?

Ms. WiLLIAMS. At the same time that Ms. Caldwell has men-
tioned.

Mr. GOODLATTE. And was it from press reports?

Ms. WiLLIAMS. It was from press reports in connection with the
Ally matter.

Mr. GOODLATTE. And can you explain how the OCC, which regu-
lates the large banks that are at the center of this controversy,
failed to detect that there were foreclosure documentation issues
well before this turned into a crisis that we find has gummed up
the entire works here and caused problems for families, problems
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for people who want to buy homes, and has really altered the en-
tire real estate market of the country?

Ms. WiLLIAMS. We were focusing our supervisory resources very
intensively on the modification process, and directing the national
bank servicers to make various improvements in their operations
and in the structure of the modifications that they were offering.
So our focus was on that aspect of their mortgage servicing oper-
ation. We were relying on internal audit and internal quality con-
trol procedures that these institutions had over what we regarded
as sort of general business processes, how documents are signed,
how documents are notarized.

The OCC, and I think bank regulatory agencies in general, in
terms of what our examiners do, when you are

talking about the general business processes of a bank, we rely
to a large extent on the quality control and the audit by the insti-
tution to get those processes right. And we also look for warning
signs, for example, consumer complaints from the OCC’s Consumer
Assistance Group. There were no warning signs from internal
audit, quality control, or even complaints relating to the foreclosure
documentation aspect of mortgage servicing triggering red lights
for us.

In hindsight, as we think about the volume of transactions that
were going through the process, we could have been more sus-
picious that the challenges that the servicers were encountering on
the modification stages—which they had issues and they continue
to have issues—that there may have been similar types of problems
in handling the volume that were cropping up in the foreclosure
stage. But that then raises a question. Does that mean that in
order to oversee, you have to literally station bank examiners in
the rooms where people are signing documents, to see if there is
a notary sitting next to them?

I think there are some very legitimate questions about how to ef-
fectively supervise this type of activity going forward. And one
thing that I would note is the examinations that we have under-
way. We call them horizontal exams—across multiple banks and
with the involvement of the other bank regulators and also the
FHFA in certain respects, will produce not just findings particular
to the individual banks to convey to those banks, but the regulators
plan to do a public report of the basic problems that we find, sort
of a lessons learned.

And I think that lessons learned can translate into two things
that are very relevant to your question. One is there has been dis-
cussion about the development of standards for mortgage servicers
so that there is a set of more uniform standards and expectations.

Mr. GOODLATTE. Is that something the Federal Government
should do or the State Government should do that?

Ms. WiLLiaMS. Well, the Federal bank regulators certainly have
the ability to do that, to set more precise standards across the de-
pository institutions that we regulate. We also need to use our find-
ings,as a lessons learned on our supervisory processes to illuminate
ways in which we can more effectively supervise. And the idea of
developing new standards and looking at supervisory techniques I
think go hand in hand.
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Mr. GOODLATTE. Thank you. Mr. DeMarco, has the robo-signing
scandal exposed the American taxpayers to any potential legal li-
ability because of the Federal conservatorship of Freddie Mac and
Fannie Mae?

Mr. DEMARcO. Congressman, I am unaware of legal liability it
would pose. It does pose a risk of additional losses to those tax-
payers, which troubles me. But those losses would arise principally
from additional delays in the actual processing of a foreclosure so
that the loss on that particular property goes up. The longer the
foreclosure takes, the more the American taxpayer is paying for
that mortgage to be carried by Fannie Mae and Freddie Mac and
the greater risk that the property value continues to decline. And
those two things, sir, increase the loss to the taxpayer.

Mr. GOODLATTE. What steps are Freddie Mac and Fannie Mae
taking to ensure that foreclosure documentation scandals like this
don’t reoccur in the future?

Mr. DEMARcCO. Several things. With the major servicers, they are
literally on site to look at how their mortgages are being serviced.
We have been sending out a great deal of reminders and commu-
nications to servicers about their contractual responsibility. And I
will speak for FHFA and say that we are certainly, you know,
working in coordination with Federal banking regulators and
awaiting their examination activity that Julie Williams spoke of a
moment ago.

Mr. GOODLATTE. Thank you. Justice Winslow, you are a State
court judge and your testimony has detailed alleged abuses by
servicers participating in State court foreclosure proceedings. Is
your appeal to Congress for help today a suggestion that the New
York State courts and Rules of Civil Procedure are not equipped to
deal effectively with lawyers and parties who mislead the court?

Judge WINSLOW. It is addressed to both. I think that it can be
a Federal matter as well as a State matter. Insofar as sanctions
are concerned, insofar as consideration of the action taken against
a particular mortgagee, that does lie within the purview of the
State legislature and the State court judges. However, HAMP and
HAFA have the ability to address certain minimum requirements.
This is a due process issue in many respects, which can be ad-
dressed by Congress to assure that each party is fairly treated,
that the protections are afforded.

Mr. GOODLATTE. I agree with you that we can do that. But let
me ask you as a follow-up.

Judge WINSLOW. Certainly, please.

Mr. GOODLATTE. The attorneys general of all 50 States and the
District of Columbia are investigating the foreclosure documenta-
tion scandal. Given that foreclosure is a State law issue, do you
have any reason to believe that the State attorneys general are not
in the best position to resolve the issue, at least initially?

Judge WINSLOW. I have no reason to believe otherwise. I think
that they are capable of addressing the particular issues that they
have. But that doesn’t mean solution of the problem. It means an
examination, a reaction, rather than a proactive approach which
can come on the Federal level.

Mr. GOODLATTE. It can come on the Federal level, but each State
concerned about both people who may be wrongly subjected to fore-
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closure and to the fact that the delay in the foreclosure, as Mr.
DeMarco has pointed out, has serious ramification beyond the indi-
viduals in that individual transaction; they also have the ability to
make sure that they step in and see that attorneys and others who
are responsible for following the law are indeed following the law.

Judge WINSLOW. His comment is a very interesting one, because
at this point I think it is well recognized that the mortgagee, the
homeowner, who has had a foreclosure, and after sale there is a de-
ficiency, is unable to pay it. So the mortgagee is the party that is
most likely injured. That then creates the environment or the at-
mosphere in which Federal regulation can set certain minimum
standards, as they have in HAMP and HAFA. So I see very little
enforcement through the Federal Government standards now be-
cause they are not compulsory, they are not mandatory, they allow
for the individual mortgagee to select.

Mr. GOODLATTE. One last question. What interest has the State
bar association in ensuring that the attorneys who conduct it regu-
lates—I am sorry, the bar association regulates the conduct of
these attorneys, correct?

Judge WINSLOW. In a grievance fashion, absolutely, yes.

Mr. GoopLATTE. Well, have there been in New York, to your
knowledge, any ethics proceedings brought with regard to attorneys
handling foreclosure cases?

Judge WINSLOW. As of this moment, not to my knowledge.

Mr. GOODLATTE. Is that the bar association’s failure to be paying
attention to what is going on here as well?

Judge WINSLOW. In many respects. But in deference to the New
York State bar association, they are not acting within clearly de-
fined rules. They are using the rules that they are developing
themselves through a Committee process.

Mr. GOODLATTE. I mean, rules of ethical procedure regarding im-
proper signatures to documents don’t exist right now under the
canons of ethics or the bar association in the State of New York?

Judge WINSLOW. They clearly do. But the rules that would be ap-
plied have come to light in the context of the violations only within
the last year. The association between the lender and the lender’s
attorney is not something that was considered in 2005 when vir-
tually every single foreclosure, no matter how improper the sub-
mission was, ended up in a resolution because of the increasing
value of real estate in the real estate market.

Mr. GOODLATTE. Well, you know, I understand——

Judge WINSLOW. Does that answer or not answer your question?

Mr. GOODLATTE. I understand the desire on the part of many to
have somebody wave a magic wand or come up with a silver bullet
that will both cure all of the pending foreclosures that exist right
now and prevent this kind of thing from happening in the future.
I would argue that the silver bullet is to have people pay the pen-
alty for not following the law as it exists right now. And I think
yi)u would see people clean up their act really quickly if that took
place.

Judge WINSLOW. And just one very fast statistic. In the appellate
division first department alone, there are over 3,500 grievances
that have to be processed. Yes, there is underway a bar association
committee investigation and approach to addressing your problem



89

as you articulated it. It hasn’t happened yet, it is on the horizon.
And I don’t think

Mr. GOODLATTE. Do you think the sooner everybody who is af-
fected by it got about doing what they need to do, and if they are
charged by the law or the canons of ethics or by the contractual
obligations that they have got about doing it, the sooner we would
clean this up and the sooner we wouldn’t see repetition of it. And
the longer we wait for Congress or somebody else on high to say
that we have some magic solution, whether it is 13 million or
300,000 or whatever the number is, it is a good number, but to
think that we can set up some new regime that is going to take
care of this problem I think is a mistake. We need to get about the
busilness of taking each one of these mortgages and doing them cor-
rectly.

And to the extent that Ms. Caldwell’s Department can help peo-
ple avoid foreclosure with a refinance intervention on their part,
great, I am all for it. But it seems to me we are wasting a lot of
time here saying we are not going to do anything because we have
got so many of them, that we are just going to have a moratorium
or a freeze or some other thing that delays justice occurring.

Judge WINSLOW. Yes, sir. And you heard what I said about a
moratorium or a freeze.

The other aspect of this is the extent to which the lender partici-
pated in the lending process with the borrower. If in fact there is
a conjunction of lender-borrower activity such that the lender di-
rectly or indirectly requested the borrower to place greater income
on the financial statement is participation. Insofar as what the
New York State Bar Association can do, they can do something, but
it must be the grievance committee that is ultimately responsible
for taking action against someone for suspension and a revocation
of licensor.

Mr. GOODLATTE. Thank you. I want to thank all the members of
the ganel. It has been very helpful. Mr. Chairman, thank you very
much.

Mr. CoNYERS. Thank you very much, Mr. Goodlatte.

Mr. GOODLATTE. I appreciate your forbearance as well.

Mr. CoNYERS. Well, I appreciate your steadfastness on this issue.
I am now pleased to recognize the distinguished gentlelady from
Los Angeles, California, Maxine Waters, a senior Member of the
Committee.

Ms. WATERS. Thank you very much, Mr. Chairman. I appreciate
the opportunity to continue the work that I have been involved
with on the Financial Services Committee relative to these fore-
closures and loan modifications. And I am familiar with some of
the witnesses that are here today, had an opportunity to spend
some time raising some questions, and if I may I want to start
again with Ms. Caldwell, who is the Chief of Homeownership Pres-
ervation Office, Department of Treasury.

We heard from the Congressional Budget Office this week that
when all is said and done, the Treasurer will only spend $12 billion
of the $50 billion originally targeted under TARP for homeowner
assistance. Moreover, of the $12 billion only $4 billion is for HAMP
and sent to payments for services to modify loans. That is 8 percent
of the total allocated to the program.
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At my hearing on November 18th, Governor Elizabeth Duke said
we could expect more than 6 million more foreclosures through
2012. T guess my question today, Ms. Caldwell, is $4 billion enough
to deal with the scale of this problem?

Ms. CALDWELL. Congresswoman, I am not familiar with all of the
assumptions behind the Congressional Budget Office analysis. But
what I do know is that as we sit here today, we continue to have
$45.6 billion allocated to the housing programs that include close
to $30 billion for HAMP, plus the hardest hit—$7.6 billion for the
hardest hit funds that support the State housing finance agencies,
including in California, as well as the program we recently an-
nounced through the FHA.

And what we—and I think it is important to remember that
these programs run through 2012, and we continue, we continue to
focus on outreach, because we don’t think the crisis is behind us,
and we think there is more work to do on mortgage modifications,
and we are committed to doing that.

Ms. WATERS. Ms. Caldwell, if I may, I am concerned that with
so much money left unspent—and you are describing that the pro-
gram is scheduled to go through 2012—that we are on track to
have $38 billion in HAMP funds remaining. Can the Treasury De-
partment do anything to change HAMP so that this $38 billion
does not go unspent?

Ms. CALDWELL. Again, Congresswoman, that is something that
we look at every day within the context of the programs that we
have. I think it is important to remember that the funding is paid
out over a period of 5 years as mortgages remain successful. As the
crisis is changed, we moved to the hardest hit funds to get money
out to the States. So we remain committed to helping as many
homeowners avoid foreclosure as possible.

Ms. WATERS. Well, I am being advised that the CBO report takes
all of that into account. And it looks as if the money is not going
to be spent, can’t be spent.

Let me just get at why I think probably the moneys are not being
spent as they could be spent. What percentage of borrowers are
dropped from HAMP trial modifications simply because they didn’t
submit the requisite paperwork, even when they made all of their
trial payments. I know this will be different for every servicer, so
you don’t have to disaggregate the information, just give me an av-
erage of what percentage of these borrowers are being dropped be-
cause of paperwork problems.

Ms. CALDWELL. In terms of trial modifications, again, it is hard
to be very specific because there are some cases where their docu-
mentation—there are some cases where they didn’t submit docu-
mentation and didn’t make payment. But I would say approxi-
mately in that population that went into a trial based on their stat-
ed income, about 30 percent had a documentation issue.

Ms. WATERS. Well, the ones that I am referring to are the ones
that made all of their trial payments and they wish to keep going,
but they have not completed the paperwork. And a lot of times we
are hearing that paperwork is lost, all kinds of problems with pa-
perwork. So why are they dropped, why would they be dropped if
they are up to date on their trial payments?
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Ms. CALDWELL. Again, you know, we have heard from your office
and we have worked closely with a number of offices on resolving
the paperwork. In January, as you know, we said the servicers
could not decline anyone for lack of paperwork. They had to go
back, they had to send a letter to that homeowner saying what pa-
perwork was missing and give that homeowner a chance to resub-
mit it again. If they are declined for paperwork again, they have
a 30-day appeal. And so while there continues to be an unaccept-
able level of lost paperwork, we have continued to keep people in
trials for an extraordinarily long time to get the paperwork done.

Ms. WATERS. Well, we believe that those persons who are in com-
pliance, who have made all of their payments, should not be
dropped because of paperwork problems. We don’t know whether or
not this problem is caused by the bank’s failure to process paper-
work, we don’t know what is happening. But we believe that if
these clients are keeping up with their payments that you should
continue to keep them into the HAMP program in some way so
that they can stay in their homes rather than facing foreclosure.

Now, having said that, you mentioned the Keep Your Home pro-
gram. Other than Bank of America, the major servicers are not
participating in California’s 790 million principal reduction compo-
nent of the Keep Your Home program which uses money from the
hardest hit fund. Now, Treasury oversees this California program.
Why can’t you get more banks to participate than just one?

Ms. CALDWELL. So let me just—I would like to address one more
thing on the document issue, because you have

raised a very important concern, and I just want to make sure
your office knows that if anyone has been declined from HAMP and
has a reason code, they have been told that they did not submit
their paperwork and they can produce and appeal it, we force the
servicer to look at it. In some cases if they have decided that the
paperwork doesn’t work or they can’t produce it, the servicer must
consider them for an alternative modification. So I just want to
make sure your office and others know that we take it——

Ms. WATERS. Well, do all of the HUD counselors know this, all
of those persons who are involved with assisting with loan modi-
fications? Have you sent out any memorandum or notice to them
that would explain this to them? Because they call us, and we are
getting from the counselors in the HUD program that people are
being dropped who are up to date on their payments in HAMP. So
evidently they don’t know. Has there been any communication with
them?

Ms. CALDWELL. You know, on November 3rd we actually issued
guidance to servicers on handling the homeowner complaints and
making sure that inquiries were independently reviewed and that
servicers had to suspend any foreclosure sale until it has been re-
solved. Because again, the capacity issue has been something that
we want to make sure gets addressed.

But again, I would like to answer your question on the hardest
hit fund, and just say that in September we called in all of the
large servicers and representatives from all of the 18 housing fi-
nance agencies, along with representatives of Fannie Mae, Freddie
Mac and FHFA, and talked to them about the importance of this
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program and putting together a model to get the servicers to work
with all of the State FHFAs in this program.

Ms. WATERS. I am reminded that at our Subcommittee hearing,
the banks basically admitted to dropping participants because of
paperwork problems. So I don’t know what you can do to be more
forceful in getting their cooperation or what you can do to commu-
nicate better to the counselors how to follow up when they get
these complaints. But the fact of the matter is, I suppose all of this
is voluntary; is that right?

Ms. CALDWELL. Participation is voluntary, but once a servicer
signs up, that servicer has to comply with the requirements of that
contract, and we expect them to do so.

Ms. WATERS. But they don’t have to sign up?

Ms. CALDWELL. Correct. Servicers do not have to participate. And
in fact as of October 3rd, any servicer that is not in the program
is not able to sign. So we have signed up the servicers that we have
in there now.

Ms. WATERS. Okay. And I want to get back to something that—
questions that I have started, without badgering you, I don’t want
to badger you. But I do want to know this. Since HAMP is not
working—and I think there is a consensus that it really is not
working—it is a voluntary program, and since there have been no
sanctions, no fines, no real enforcement, I want to know what is
Treasury’s program to redo all of this, to reconstruct it, to come
back with something that is really going to deal with these fore-
closures and loan modifications? What are you offering that is dif-
ferent?

Ms. CALDWELL. Congresswoman, first let me just say it is not
badgering. I really do appreciate the leadership you have provided
on behalf of homeowners, not only in your State, but throughout
the country. But while I will agree with you that HAMP has not
helped as many people as we would have liked to have seen helped
at this time last year, it has helped; it had tremendous growth
when we started the year with 31,000 to 500,000. We need to focus
and do more, and so I will agree with you on that.

But I think it is very important, we can’t lose sight of the fact
that those modifications done within HAMP are affordable and
they are sustainable and they have changed the way the servicing
industry has done business. So I just want to make sure that we
follow that.

In terms of the programs, I also want to just remind you that it
is contractual, it is voluntary, but that is the way the program was
set up. And as part of the TARP legislation, those programs that
we have in place are the programs that we have. And we continue
to try to work and revise those programs to the extent we can with-
in the legislation that we have based on feedback from home-
owners, from investors, and from servicers to make sure it is per-
forming better.

Ms. WATERS. I appreciate what you are

Saying, Ms. Caldwell, but I would like to know, given you have
all the money that you need to deal with these problems in the
HAMP program in the hardest hit fund, the Keep Your Home pro-
gram, how would you suggest that that money be used to speed up
loan modifications and to facilitate loan modifications and do prin-
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cipal write-down? Do you have any—I mean, I know that you are
saying that you have seen some progress. And I must be very hon-
est with you. Those of us who work very closely with this just don’t
see the progress. We are still bombarded with requests for help for
these problems, for foreclosure problems in our districts. And we
really do need to see more aggressive action. The more we hammer
away at how to do it, we uncover more and more problems that the
regulatory agencies should be uncovering, should be on top of,
should know about. And it is just blowing my mind that we have
all of these problems with the robo-signing and not having the
notes, et cetera. So I mean it is not that we can be comfortable that
things are getting better. How could you use this money to make
it better?

Ms. CALDWELL. Again, while the programs that we have an-
nounced continue to be early, I just want to make sure on the
record that we have made so many changes to this program in re-
sponse to what we have heard. In fact, some would say that we
have made too many changes, that the system can’t absorb them.
But within the first part of this year we announced the hardest hit
fund to five States, to have those States that were hardest hit get
money out the door. We got good response to that, that we in-
creased it in June to add an additional five States.

Ms. WATERS. What banks are participating?

Ms. CALDWELL. Again, as I mentioned

Ms. WATERS. In California we have one bank that is partici-
pating, Bank of America. Why can’t you get more to participate?

Ms. CALDWELL. As I mentioned, you know, the programs are just
continuing to be launched. The large servicers have said they will
participate. We have called them all in, including the agencies, in
September and more of them are participating right now in the un-
employment programs because that has been faster to implement
in a severe crisis to address, but we remain focused on encouraging
the use and the consideration of principal reduction as much as
possible, and we would like to see more servicers engaged in the
California program. I think it is a good pilot for other FHFAs.

Ms. WATERS. Well, as I see it, whether we talk about the pro-
gram that we funded for unemployed homeowners or whether we
talk about the TARP money that you have, we have basically done
everything possible to support keeping people in their homes. And
it is a little bit mind-boggling to recognize that you have the
money, you have the power, we have all of this so-called oversight,
and we still are looking at 6 million more foreclosures through
2012.

I know, Ms. Caldwell, there are some people that would have you
believe that these are just irresponsible people who tried to game
the system. But I have said over and over again, I don’t believe
that millions all of a sudden became bad people. Something hap-
pened, and we know what it was. The subprime crisis was created
basically through predatory practices, really; I mean that is what
it amounts to. And nobody has gone to jail, nobody has been fined,
nobody has been penalized in any way. And we just feel as if, given
all of the resources that we have made available to facilitate keep-
ing people in their homes, that we are just not doing a good job
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of it. You are not doing a good job, our regulatory agencies are not
weighing in in ways that could help us keep people in their homes.

And we think that when we find things, like in the HAMP pro-
gram, where people are up to date on their payments and they
have kept, you know, good faith with the contract, that they should
be assisted in staying in their home rather than being dropped be-
cause the paperwork is not done. Sometimes it takes a long time
to get the paperwork done. We have people who call us, the elderly,
for example, who are asked for paperwork and they have no assist-
ance in trying to put that paperwork together. And we finally get
them with some counselors and the counselors have to start from
scratch in helping this 80-year old person who has been in that
house for 30 or 40 years who got a refi through some slick loan
initiator, and then we find that this person has been in HAMP,
they have paid, and they are going to get kicked out of their home.

So it is very disturbing. And every time we hold these hearings
and we go over these questions and we bring this to your attention,
it gets even more frustrating.

Mr. Chairman, I yield back the balance of my time.

Mr. CONYERS. Thank you very much. I am pleased now to call
Darrell Issa, recognize him and to thank him for his—he has quite
a schedule and he has fulfilled his commitment to return back to
the Committee for questions, and we yield to him at this time.

Mr. IssA. Thank you, Mr. Chairman. And nothing could be more
important than American homeowners’ ability to stay in their home
if they have the means to do so, and I appreciate your leadership
on this.

And for my colleague from California, as you may recall, we have
asked the special IG for an audit of the program you mentioned
earlier, and as soon as I get it back I will share it with your office.
I very much think you have a point, that this is an example where
we have got to get the numbers to figure out whether in fact it
needs to be shut down or revamped.

I will try to be brief, I know we have votes coming up and we
have a lot of Members still to ask questions. Mr. DeMarco, I am
going to only ask you one question, and I sort of view it this way.
In the news, rightfully so, there has been huge indignation that
loans are being not fully looked at and simply stamped, the so-
called robo signatures. But isn’t it true that Fannie and Freddie
admitted that they didn’t look at individual loans, that they relied
on third-party guarantees of large packs of them when they took
on trillions of dollars of obligation effectively on behalf of the Amer-
ican people?

Mr. DEMARCO. Congressman, Fannie Mae and Freddie Mac do
not service mortgages. They do guarantee mortgages that they ac-
quire or they securitize.

Mr. IssAa. What I am getting to is they took mortgages without
looking at them, just as we are initiating HAMP events today,
based on, if you will, stated income, which is another name for the
beginning of a liar’s loan if you don’t change along the process,
right?

Mr. DEMARCO. I see. Fannie Mae and Freddie Mac typically pur-
chase their loans that have been run through an automated under-
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writing system of theirs so that it passes or doesn’t pass a screen
that they have developed that defines their underwriting——

Mr. IssAa. Well, didn’t their screen fail? Isn’t it true that they
took crap in? They took in outright lies in which the underwriting
property was never worth what it was borrowed against and the
individual never had the income to repay it? Isn’t that true in
many, many, many, many thousands of cases?

Mr. DEMARcoO. Congressman, they have drawn $151 billion from
the American taxpayer. They clearly bought loans that they either
did not adequately underwrite or they did not price the risk ade-
quately. And they certainly did not establish and build up in their
corporations sufficient capital to back the risk they were taking.

Mr. IssA. I appreciate your honesty and candor. Because one of
the challenges that will not be met in this Congress, but we will
be dealing with in the next one, is what do we do going forward,
how do we unwind the history, and then if the Federal Government
is going to have participation through some form of a GSE, how do
we make sure this doesn’t happen again and, more importantly to
me, make sure that executives don’t get paid millions simply be-
cause they took a lot of these on, and the less they looked and the
more they took on the higher their bonuses were? And I think you
would agree that that is part of our undisputed history.

Ms. Caldwell, I appreciate your presence here. You have been be-
fore both our Committees and you have always, you have been gra-
cious and patient for us to ask a lot of questions, often the same.
In this case I will try not to completely retrace our steps on HAMP,
but let me go through just a couple of them that I think the record
is not completely clear on here.

Although you have made changes in the front end of HAMP re-
cently, I mean it is an evolving program, isn’t it true that basically
people do not have an obligation to at least somewhat substantiate
their income at the very, very, very beginning of an application,
that they still come in with effectively I make this much, give me
90 days to prove it?

Ms. CALDWELL. Congressman, effective June homeowners coming
into HAMP verify their income before the trial modification starts.
We announced that change in January and had it take effect in
June. Certainly last year, when we were in the midst of the crisis
and servicers did not have capacity to verify income up front, we
did permit homeowners in under stated income.

Mr. IssA. Which brings, the question is, in America, particularly
if you are a salaried employee, and most of the people were, not
all, but most, why was there ever an expectation that the status
quo, the lead-in of this thing would be this is how much I make
and I will prove it later? Because the 90 days in fact stretched on
in the beginning of this process, didn’t it?

Ms. CALDWELL. That is correct. And I think we certainly, both
servicers, Treasury and participants in the program, would all ac-
knowledge that the capacity to collect the documentation, which as
you stated it seemed like it would be easy, presented a very dif-
ficult challenge. And we struggled with the documentation for, you
know, a good period of time. And that is why in January we did
change the program to require documentation up front, so that we
wouldn’t have the problems that Congresswoman Waters discussed



96

about lost paperwork and not good treatment of homeowners or the
one that you addressed about the potential for people coming in
and having the mortgage reduced and then never providing income.

Mr. IssA. Now, just to make the record clear, as I understand it,
and correct me if I have misunderstood this all along, but the par-
ticipants, if they initiate and it goes along anywhere except to a
permanent modification, you don’t reimburse that, is that correct?
In other words, the B of A or any other bank or servicer, they are
eatir;g the front end of the process if it completely fails, isn’t that
true?

Ms. CALDWELL. Correct, yes. HAMP is a pay-for-success program,
so the servicers, the investors and the homeowners only receive in-
centives if the mortgage is successful.

Mr. IssA. Let’s try to quantify that. How much have you paid so
far?

Ms. CALDWELL. Again, I don’t have the exact figures in front of
me, but I would say approximately $700 million.

Mr. IssA. So you paid about half a billion, round number?

Ms. CALDWELL. A little more than that, but that is fair.

Mr. IssA. And you have obligated $30 billion, round number?

Ms. CALDWELL. For the HAMP program, correct.

Mr. IssA. So there is a lot of obligation and not much pay-for-
success at this point, right?

Ms. CALDWELL. And I think it is important that success is de-
fined over 5 years. So the amount paid out to date just reflects the
one time success payment when a modification converts and then
there is payment that goes through 5 years for each year that the
modification is successful.

Mr. IssA. And that is typically $1,000 at a crack times the num-
ber of loans and so on. They are relatively small payments per
loan, right?

Ms. CALDWELL. The payments to the servicer and the homeowner
are fixed, but for the investor it is a cost share based on the mort-
galge reduction between 38 and 31 percent, so that could vary by
a lot.

Mr. ISsA. So this $30 billion program over 5 years that is serv-
iced, if you will, on the front end of actually going to completion
about half a million people, is going to cost us $30 billion over 5
years. And you are probably aware that in our hearings next door
the companies, the servicers, the banks, told us that basically any-
body who got into this 500 million, virtually all of them would have
renegotiated without the HAMP, that in fact the ones who suc-
ceeded are the same who would have succeeded otherwise. Are you
aware of those statements, I assume?

Ms. CALDWELL. I am aware of those statements, yes.

Mr. IssA. Well, you know, Congresswoman Maxine Waters and
all of us on the dais represent different constituencies, but we all
have one thing in common, which is we know that money is fun-
gible. So if all of the money you paid were obligated, half a billion
paid out, $30 billion obligated and continuing to escalate, if all of
it would have been, if these people would have gotten loan modi-
fications anyway, they would have gotten to stay in their homes,
assuming they applied, and it could have all been done with no
Federal assistance, and they still would have gotten substantially
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the same deals, or at least they would have gotten their loans
which they felt they could no longer afford modified so they could
afford them, then shouldn’t we take that $30 billion over 5 years
and ask Congresswoman Waters and Congressman Conyers and
others where we would like to spend $30 billion helping people in
need instead?

It is not just a rhetorical question, it is based on the hearings
next door and here. It is the greatest question I have going into the
new year for HAMP, is why do we continue investing in something
that takes a very long time, delays the disposition of land and our
homes and we have had testimony from the banks participating
and nonparticipating that it doesn’t create any substantial amount
of new modified loans, it simply reimburses for the most part for
the people they would have done anyway.

Ms. CALDWELL. I think one of the things that, again, is important
to think about in HAMP is that it does pay for success. And those
same servicers have also testified that the existence of HAMP fun-
damentally changed the approach of modification in terms of pay-
ment reducing and other types of programs.

Mr. IssA. Ma’am, I have no doubt that in the midst of a crisis
Republican and Democratic Presidents made decisions along with
Treasury to try to find ways to change what was a free-fall. But
Congress has an obligation to not live up to the worst of what Ron-
ald Reagan always said, which is nothing had, I am paraphrasing,
had greater immortality than a temporary government program.
This program seems to have outlived its usefulness in that we are
no longer in free-fall, we are in a period in which it appears as
though loan modifications would occur anyway, and that if we
began looking at the next tranche of $30 billion and said, well, can
we target it only to those which would otherwise not have success-
fully been modified, can we modify the use of—I am not saying to
stop spending money necessarily, but can we spend this money bet-
ter in other ways than simply rewarding basically banks for doing
what they would do anyway in their best interest?

Ms. CALDWELL. And I think that is a very important consider-
ation for Congress to have, but I also would just like to say that
as we sit here today we have heard stories from many Members
that modifications are not being done the way they need to be
done, that the forecast for foreclosures continues to be high, we
have heard multiple ranges of projections, but as we sit here today,
you know, my office is charged with making sure modifications get
done in accordance with program guidelines, and that goes to 2012.

Mr. IssA. And I appreciate your dedication. You know, the word
“bureaucrat” is not always a pejorative. You are

Doing what is your task. Our challenge and Congresswoman Wa-
ters’ challenge is can we take the next tranche of $30 billion and
look at those who are failing in what we now call HAMP and say,
well, wait a second, maybe what we should do is let loan modifica-
tions occur and only look at those who fail to get a modification
through an ordinary way and then look at them on a different
merit basis.

So I understand that your left and right barriers are your pro-
gram, and I think you have been ingenious in trying to improve it
over time. It started off as a terrible program; now it is only a pro-
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gram we are not sure does us any good. But that is a lot better
than it was initially.

So Mr. Chairman, I respect that I have gone over my time. I ap-
preciate it. I look forward to us continuing to figure out if there is
a way to use these funds better. And I appreciate, and I particu-
larly do, Phyllis, you have been great, you have done the best you
can do, I think it has been very good of you to continue to try to
take a program and make it work better than when it started. And
I don’t hold you accountable, but I do hope that we hold ourselves
accountable to look at where the best place to put the dollars are.

I yield back.

Ms. CALDWELL. Thank you.

Mr. CoNYERS. Thank you very much, Darrell Issa. I am pleased
now to recognize a former Subcommittee Chairwoman, Sheila Jack-
son Lee of Houston, Texas.

Ms. JACKSON LEE. Mr. Chairman, thank you, and I hope on your
wisdom that we will continue this effort. I am delighted to listen
to the questioning of Mr. Issa because he has confirmed of your ge-
nius that these hearings were long overdue. And I guess you will
have to hear us pontificate for a little bit.

Let me, first of all, thank all the witnesses. And coming at it
from the perspective of the Judiciary Committee, I know that we
tried some months or more than a year ago to organize the concept
of bankruptcy and foreclosure to allow the homeowners to work
their own arrangement out. And it was interesting to hear the
banking industry and mortgagors saying that we would have a ca-
lamity. And I frankly believe we have a calamity now, because we
continue to see foreclosures, the tide has not stopped. And as I un-
derstand some of my colleague’s questions, Congresswoman Waters
raised a question of lost paperwork, I raise a question or the point
of arrogance by banks: We don’t have to worry about the paper-
work, decisions are already made. And it is just perplexing, com-
pounded by the fact that it is like pulling steak from a barracuda
to try to get a loan from a bank today. And of course they threw
it back on the regulators.

So I guess as we have listened to this series of questioning, and
forgive me for not hearing the details of your testimony, I came in
a little bit on Judge Winslow’s remarks, but I still view where we
are as a crisis, as a calamity. I don’t see any progress having been
made. I think the banks are culprits. We have made them richer
and less sensitive to the intent of this body, which was to create
greater access to credit, stabilize the marketplace. It is difficult for
people to secure mortgages today, it is difficult for people to refi-
nance, there is no relief on foreclosures, and the fat cats keep get-
ting fatter.

And I think there is a valid point to the distinguished gentleman
from California’s comment about whether or not this program is
working that you are in charge of, Ms. Caldwell, and whether or
not there needs to be less of a boondoggle for the banks getting
money to do good stuff and they don’t do it.

So I would like to raise the question of what considerations is
Treasury giving to totally modifying what you are responsible for?
What kind of comfort level do you have with success on this re-
modification effort, and I have not listened to all that you have re-
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sponsibility for. And what kind of vigorous give and take or over-
sight or hammer do you have on the banks? What is the punitive
measure that can be utilized for banks that continuously ignore the
homeowner? The homeowner is usually one person. They don’t usu-
ally come in a class action, they don’t usually organize the block
and say let’s 10 of us go in. It is usually one person at a time. That
is an easy, easy prey to knock over. You don’t have to even worry
about that person. Because either by the time they are already out
of their house, they are foreclosed on, either by the time they don’t
have the means to stay even in a foreclosed house because they
can’t pay for other things, maybe they are in that bad a shape, so
they may go away quickly, particularly if they are not represented
by counsel. And in this instance I think this was a process where
they could handle this on their own.

But how deeply, I asked two questions, I hope you took note of
them, how deeply does this program that you are

involved in penetrate beyond the Beltway to provide a real com-
fort for these homeowners who are still going through foreclosures
neighborhood by neighborhood, city by city, sometimes it is up,
sometimes it is down, but it is still continuing?

Ms. Caldwell.

Ms. CALDWELL. Thank you. Let me just first say that the stories
that we hear about lost documentation, robo-signing and other
practices are, you know, disturbing, inexcusable and, you know,
servicers need to be held accountable in those cases where they are
violating the laws in States which they do business. You know, the
program that we operate, the Making Home Affordable Program, is
a program authorized through TARP that is a contractual relation-
ship, so it is governed by contract versus enforcement or regulatory
agency. But when those servicers have signed the contracts we ex-
pect to hold them accountable.

Ms. JACKSON LEE. In what way; what is the punitive measure?

Ms. CALDWELL. Again, because it is contractual there is no civil
money penalties or, you know, fines. We have remedies that we can
withhold incentives on permanent modifications or we can claw
back money that has already been paid. But our focus now is to
get more modifications made.

Ms. JACKSON LEE. And do the servicers include banks that you
have contracted with?

Ms. CALDWELL. The servicers, yes, bank servicers.

Ms. JACKSON LEE. Include banks and others, forgive me for not
understanding the distinction. Pardon me?

Ms. CALDWELL. Yes.

Ms. JACKsON LEeE. All banks?

Ms. CALDWELL. No, not all banks.

Ms. JACKSON LEE. Right, but it does include some banks?

Ms. CALDWELL. It does include banks, servicers that are part of
banks.

Ms. JACKSON LEE. And this was done administratively or when
we passed TARP did we instruct Treasury to do this, meaning the
Congress? Did we instruct or you have done this under the TARP
funds administratively?

Ms. CALDWELL. I am not sure I have the answer to that.
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Ms. JACKSON LEE. We passed TARP. That was a legislative ac-
tion.

Ms. CALDWELL. Correct.

Ms. JACKSON LEE. Did we create and instruct you on this modi-
fication program that you are now speaking of, or did you create
it administratively under TARP using TARP funds?

Ms. CALDWELL. Again, I was not part of Treasury when TARP
was created, but I understand that there was always a mortgage
modification component to it. When I joined, the office had already
been established. So I don’t know all of the legislative detail behind
the creation.

Ms. JACKSON LEE. I will let you finish, but I think it is dastardly
that we would have—I don’t think there has any place in business
where there is not a punitive measure for breaching contract. And
for us to just pat people on the back or tap them on the knuckles,
if you will, a tap-tap and say, oh, naughty, naughty, and they are
literally killing people and throwing them out of their houses is a
disgrace. And it may be that we need to remedy that. There needs
to be some penalties where people feel the pain that they are cre-
ating for this whole market.

But finish, if you would. I just want to go to these other wit-
nesses for questions. So you have got this modification program, it
is contractual—and you can finish, go ahead. I think the question
I want to hear from you is the fact that, you know, what is the pu-
nitive, what is the relief—as I understand it, that you have not im-
plemented any of the remedies or claw backs, but what is it when
:cihi)s process fails and the victims are the sufferers, what do you all

0?

Ms. CALDWELL. Again, you know, in those cases where laws have
been violated we expect the servicers to be held accountable. In
terms of the authority under our contracts, in those cases where
servicers did not solicit homeowners for HAMP, we have required
them to suspend those foreclosures and go back and reconsider
those homeowners for modifications. In terms of those situations
where homeowners have been inappropriately denied, we ask the
servicers to reconsider those decisions.

So again, while we have not gone back and clawed back incen-
tives at this point in time, remembering we are still, you know, less
than 2 years into the program and, you know, may in some cases
be building those steps necessary to impose fines, we have taken
every step to change the behavior of the servicing industry and
make sure that homeowners had an opportunity to be fairly consid-
ered for HAMP.

Ms. JACKSON LEE. Let me move on to Mr. DeMarco very quickly
and let Julie Williams contribute as it relates to how you fit into
this process. But Mr. Chairman, I think it is a darn disgrace. And
I am sitting next to a seasoned Member of the Financial Services
Committee who has lived through this, Congresswoman Waters.
And I imagine that they have crafted as much as they could craft
a structure within the capitalistic system. All of us claim and have
an affection for capitalism. No one here is waving the socialist flag
or the Communist flag. But if there is ever a disgraceful debacle
that has shown no positive relief on behalf of the United States
Government for its people, its people who pay taxes, its people who
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are the basis of this country, it is mortgage foreclosure, because we
have gone through it. And so I would simply say that the Judiciary
Committee needs to look at this.

I frankly believe there should be punitive measures, jail time.
Because it is absolutely absurd that people can be comfortable in
their offices using our money to fool around, mess up and nothing
happens to them at all. But the poor victim in the home, the home
that is $1 million or $250,000 or $55,000, you know, is not only the
victim, but also gets blamed because that is the dodo who got into
a house that they couldn’t afford. Fraud was limited; it existed, yes.
But in many instances people were well intentioned by who led
them to believe what they could handle. And then there was just
the average Joe, hard working Joe, whose two-income family tried
to get a brownstone in New York or tried to get a house in Detroit,
y(ﬂl know the conditions there, or in Houston or in L.A. Or else-
where.

So if anyone can answer. Judge Winslow, I didn’t hear your testi-
mony. I heard it but didn’t hear it.

Judge WINSLOW. I am so sorry you didn’t.

Ms. JACKSON LEE. Yes, I know. I am going to be reading it
though. Do you have any insight on this question of a lack of a pu-
nitive measure, or do you have any insight on why we failed to
craft the bankruptcy process for holders of mortgages to protect
themselves from foreclosure.

Judge WiNsLow. All right. If I could be sure that I understand
your question so that I can answer it as accurately as I can. Why
not have the trustee in bankruptcy and the bankruptcy court han-
dle the process; is that the question.

Ms. JACKSON LEE. We had legislation that failed to make the
mark that we were going to include access to the bankruptcy courts
for mortgage foreclosure, yes, so that all parties could be protected.
You must have heard that debate, it has been going on for a num-
ber of years. So I just need yes or no. Do you think that is a viable
approach?

Judge WINSLOW. I do not.

Ms. JACKSON LEE. Why not?

Judge WINSLOW. Because the trustee in bankruptcy and the
bankruptcy judge have an obligation to make a determination as
to what point all assets have been appropriately distributed from
the estate of the bankrupt and then there is a release.

We see, I see on numerous occasions, probably every 4 or 5 pro-
ceedings that appear before me, at least one and frequently more
than one bankruptcy which was ultimately released. It is not a sal-
vation. It is an——

Ms. JACKSON LEE. Because my time is limited and the Chairman
has been very kind and I just have one more question, let me say
to you I am not convinced.

My final point is do you think there should be criminal or puni-
tive measures for a failed process, bankers, servicers and others
having a dereliction of duty that causes in a potentially criminal
way for viable homeowners and others to lose their homes?

Judge WINSLOW. Yes.

Ms. JACKSON LEE. All right. Thank you, sir. Let me move to Ms.
Williams and Mr. DeMarco. I will ask you collectively as govern-
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ment representatives, what are you doing to stop the tide of fore-
closures realistically? And what are you doing to help punish the
deadbeats, who are servicers who are not doing their job?

Just start with you, Ms. Williams.

Ms. WiLLiAMS. Okay. Just by way of a little bit of background,
the Office of the Comptroller of the Currency, a bank supervisory
agency; we are responsible for national banks. We have been—and
I describe this in my written testimony in some detail—very in-
volved and very active in focusing on causing national banks to im-
prove their handling of the modification process and to increase the
volume of affordable sustainable modifications that national banks
are entering into.

Ms. JACKSON LEE. Do you keep records, can you tell me that you
have sizably increased that? Do you have punitive measures? Do
you have criminal measures? Do you have civil fines for their inap-
propriate behavior?

Ms. WiLLIAMS. Yes, we do. Let me break those down. We have
a substantial amount of data and——

Ms. JACKSON LEE. How many, I would like to see that submitted
to the Committee.

Ms. WiLLiAMS. We can provide for you information on modifica-
tions by types that national banks have entered into, the character-
istics of the modifications, the extent to which the mods resulted
in reduced payments of 10 percent, 20 percent, more than 20 per-
cent. We have a lot of data on that. I am happy to share that with
you.

Ms. JACKSON LEE. I would appreciate it. Can you give me one an-
swer, do you have a list of those who have been civilly fined, if you
don’t have criminal fines or punished for their inactivity?

Ms. WILLIAMS. For their inactivity or

Ms. JACKSON LEE. Their improper, their, if you will, lack of per-
formance.

Ms. WiLLiAMS. We are in the midst right now of a very extensive
multi-agency examination process that relates to the foreclosure
documentation and integrity issues. I describe this, there is more
detail in my written statement.

Ms. JACKSON LEE. Right.

Ms. WiLLiaMS. It will be done by the end of December. In the
weeks after that, we will be evaluating what enforcement and su-
pervisory steps we want to take. All of the banking agencies are
a part of this. We have very, very broaden enforcement remedies.

Ms. JACKSON LEE. Well, the question is whether there has been
any penalties, whether there has been any revocation of charters.
And let me just say that I love our banks, we have community
banks, we have large banks, and national banks as you have indi-
cated. But there has to be an even playing field. There is not in
this mortgage foreclosure.

I close on Mr. DeMarco. Do you have any teeth in what you are
doing? This love of capitalism or this fear that the marketeers
threaten Congress as they did a few hours before we passed this
bailout that all would collapse, and we would never see America as
it was ever again. We see that we are still in the midst of a quag-
mire. All of these threats I think have frozen the Federal Govern-
ment into activity. Because you cannot possibly be doing anything
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if we go into our districts and find all these people that are in fore-
closure, and they will say to you we tried to reach the bank, we
tried modification and then we can’t even get access to credit on
another side of the coin.

Mr. DeMareco.

Mr. DEMARCO. Congresswoman, since we put Fannie Mae and
Freddie Mac into conservatorship those companies have completed
about 1.2 million foreclosure alternative transactions. We report on
that on a monthly basis to the Congress through what is called the
Federal Property Managers Report. I would be glad to provide a
copy of that to you.

With respect to penalties, Congresswoman, Fannie Mae and
Freddie Mac’s relationship with the mortgage servicers is a con-
tractual one. And on the basis of contractual violations of represen-
tation and warranty, Fannie Mae and Freddie Mac have put back
to mortgage servicers and originators billions of dollars worth of
mortgages. I provided the actual data yesterday on the Senate side.
I will be happy to provide the data on that to you. And there is
still requests outstanding totaling in the billions of dollars. I also
reported that. I would be pleased to provide that data to you as
well.

And I would say with respect to Fannie Mae and Freddie Mac,
while they are in some sense certainly victims of problems in the
mortgage servicing thing, they also need to be held accountable for
the problems that we have in the housing market, and obviously
the Federal Government through FHFA, which was 6 weeks old at
the time, placed Fannie Mae and Freddie Mac into conservatorship.
The CEOs were dismissed from the job, the Boards of Directors,
much of senior management has been replaced. And yes, in the
past there have been civil money fines against certain management
at those companies.

Ms. JACKSON LEE. Well, thank you. It may be that we are the
only ones who did anything, and certainly Fannie Mae and Freddie
Mac were the ones that everyone wanted to put on the guillotine
because it was easy to do. I think we need to look closely at crimi-
nal fines and other penalties, Mr. Chairman, for this foreclosure
debacle. No one is getting it, people are still hurting. As long as
we are fooling around with contractual relationships, there will be
no action whatsoever. The banks will cry foul, they will talk about
the system is collapsing and the world is coming to an end, and we
will stand back and hold our hands up and all of America will be
walking past foreclosed properties.

Mr. Chairman, I thank you for this hearing and I hope the Judi-
ciary Committee can get its teeth into this process. I yield back.

Mr. CoNYERS. Thank you, Sheila Jackson Lee.

I turn now to the Ranking Member of the Committee, the gen-
tleman from Arizona, Mr. Trent Franks.

Mr. FRANKS. Thank you for that advancement. I appreciate the
way that you advanced my position here. It is temporary?

Mr. CONYERS. Yes.

Mr. FRANKS. He says it is temporary. Thank you, Mr. Chairman.

Mr. DeMarco, if I could begin with you, sir. In your written testi-
mony you state that Freddie Mac and Fannie can require a servicer
to pay damages if the servicer does not follow the servicer guide-
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lines. And of course that seems very appropriate to me. At the
same time it perhaps introduces a little more uncertainty into the
current crisis which may compound the problem, at least in the
short-term.

But my first question is whether Freddie or Fannie have actually
sought any damages. It is a little related to Ms. Jackson Lee’s
question, but as a result of the robo-signing controversy, have you
sought any damages from any of those entities?

Mr. DEMARCO. Servicers were reminded on October 1st by
Fannie and Freddie that robo-signing or those sorts of mistakes
were not following proper procedures and foreclosure process and
is a violation of the seller-servicer agreement. They have been
alerted that this makes them subject to penalty, and the position
at the moment, this is still fairly early, is we are assessing what
the damage has been, to know what sort of remedy under the con-
tracts to pursue, because we are still trying to find out whose got
the problem, what the scope of it is and what has been the damage
to Fannie Mae and Freddie Mac as a result of that. There has not
been an assessment made to date that I am aware of, but they
were alerted of this possibility as set forth back in the contract
back on October 1st.

Mr. FRANKS. Given the conservatorship, the question is sort of a
hard one to ask, I ask if Freddie on Fannie have done it or if you
have done it. Who is responsible for making the decision on wheth-
er or not to seek damages in the first place given the conservator-
ship in place at this time?

Mr. DEMARCO. As we describe at the time the two companies
were placed into conservatorship, the day-to-day operations of the
company were delegated to the senior management, the manage-
ment team and the reconstituted boards of directors of the com-
pany, so that there could be normal functioning corporate govern-
ance. So day-to-day operations, including executing and imple-
menting and carrying out terms of contracts, are the responsibility
of management. But I can assure you, Congressman, on this matter
that has all of our attention, we are paying close attention to what
the companies are finding with respect to added losses that they
may be incurring as a result of these matters. And I would expect
that appropriately remedies, fines, so forth, under the terms of the
contract would be pursued.

Mr. FRANKS. That makes sense. In other words, it is really their
responsibility at this point, but you are having some very pointed
discussions with them?

Mr. DEMARCO. Yes. As conservator we are ultimately respon-
sible. And the companies understand quite well and I am pleased
with the support and activity of the senior management and the
board. They fully understand that both of these companies are op-
erating only as a consequence of the backstop provided by the
American taxpayer, that they have a responsibility in operating
these businesses, to do so in a way in which it minimizes losses on
these troubled mortgages, because those losses are passing through
to the American taxpayer.

Mr. FRANKS. I guess that probably tees me up for the next ques-
tion. Given the conservatorship of Freddie Mac and Fannie Mae,
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how would an extended nationwide foreclosure moratorium poten-
tially affect the taxpayers?

Mr. DEMARcoO. Congressman, I believe such an extended nation-
wide moratorium would add cost to the taxpayer. And I go into this
a little bit in my written statement, but I would not support a na-
tionwide moratorium. I don’t see the grounds for it. At this point
in time I think that absolutely where there are mortgage servicers
that are not processing foreclosures properly, if they are in viola-
tion of State law, if they are not doing it according to contract, that
that must be corrected, but I do not believe that we have the evi-
dence to suggest that a nationwide foreclosure moratorium would
on balance help this matter. I think that it would further harm
neighborhoods and increase costs to the taxpayer.

Mr. FRANKS. I understand.

Mr. Chairman, some fairly learned voices have questioned the le-
gality of the Mortgage Electronic Registration System, which is
commonly known as the MERS system. And since about 60 percent
of the Nation’s residential mortgages are recorded in the name of
MERS, Inc., the legality of this sort of obscure entity should either
be established or addressed at least. And questions have been
raised about MERS being both acting as an agent and as a prin-
cipal in mortgage deals, and it just seems like the incoherence of
the MERS legal position then becomes fairly challenging to sort
out.

This may be something for Judge Winslow to look at here, but
can you address those concerns? Judge, if it is all right with you,
sir, I will start with you, but I think this will be something any-
body can take a shot at because in property rights, protecting, you
know, property rights it becomes obviously very critical to define
precisely who owns what. And this seems to blur that line pretty
dramatically in my mind.

Judge WINSLOW. I think the blurring started after 1997, and that
is about the creation date of MERS Corp. and MERS. Through the
years up to about 2004, MERS took a position they were a nominee
only and did not act as a foreclosure agent. There then came a time
up until approximately 2007 when MERS changed that position
and stated that they would not any longer act as an agent to fore-
close, particularly after the beginnings of the robo-signing recogni-
tion. It is still the case that MERS from time to time in the older
cases, as well as in some of the newer cases where they, I under-
stand it from the Web site, believe that they have the actual note
in hand, that they will act as a mortgagee or in the capacity of a
mortgagee in foreclosure as a plaintiff. I don’t think that without
having an equitable interest in the mortgage that the nominee in
equity has the right to commence a foreclosure proceeding.

Mr. FRANKS. Well, judge——

Judge WINSLOW. Does that make sense?

Mr. FRANKS. You very eruditely defined why I asked the ques-
tion.

Judge WINSLOW. Thank you.

Mr. FRANKS. I am impressed. But obviously you see the nexus of
the question. And Ms. Williams, if you want to take a shot at it.
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Ms. WiLLIAMS. Okay. Let me add a couple of pieces here. There
is a lot of confusion around because there is a lot of imprecise lan-
guage that is used in some of the descriptions of the process.

Mr. FRANKS. Precisely, it’s imprecise.

Ms. WiLLiaMs. It takes you back to your real property classes in
law school about the difference between the mortgage note and the
mortgage. MERS doesn’t hold the note; the note will go ultimately
to a document custodian. What MERS is doing is acting as a nomi-
nee with respect to the mortgage. And it is the mortgage that gets
recorded, not the note and there is confusion about that.

Issues about MERS’s status are fundamentally issues under
State property law. And that law is long-standing, our Acting
Comptroller sometimes refers to these principles as going back to
the days of Queen Elizabeth I, and some of that is probably quite
right. So you are dealing with a situation where you have a modern
type of electronic registry in the context of State property laws that
have principles that are really rather quite old.

Separate from that, with respect to MERS I just want to add—
and this is in my written testimony—that we are doing an exam-
ination of MERS and how MERS operates and the processes and
procedures that it follows in order to do what it does. It is an inter-
agency examination. The FHFA examiners are also part of this as
well as examiners from the Fed and the FDIC. So looking oper-
ationally at MERS is also part of the examination work that we
have underway right now.

Mr. FRANKS. I think Professor Peterson might have been inclined
to ask some of those same questions.

I guess my last question is this, Mr. Chairman, and I address it
to the group here to see who might best answer it, which entity
created this MERS system? What was the fundamental reason for
it? What was the rationale for it? And of course States feel like to
some degree that their statutorial authority has been subordinated
in this process and maybe they are right, maybe they are not, but
those questions. And what is the answer? What would you do to
address it?

Judge, you sound like you are ready to take it on.

Judge WINSLOW. I would be very pleased to. We have been in
touch with MERS, my office has, since approximately 2004, speak-
ing to general counsel, exchanging e-mails and trying to have an
understanding of precisely what it is that they do. So at any par-
ticular moment in time their function was defined, but morphed
into something else thereafter. Typically and from the beginning
MERS Corp., which is owned substantially by banks, insurance
companies like AIG and others, look to using companies such as
MERS in order to facilitate the transfer of the mortgage. And it can
do so in an inexpensive fashion and in a rapid fashion and some-
times so rapidly that the transfer takes place before the County
Clerk has any notice, as a for instance, of the transfer. And that
does become a problem even though in many States it is permis-
sible to transfer a mortgage without making the change in the
records of the County Clerk.

Mr. FRANKS. So would anyone want to suggest any way that it
should be addressed at this point? Is there anything that you think
is an important next step?
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Mr. DeMarco.

Mr. DEMARCO. Congressman, I would simply say that the review
that Julie Williams mentioned is underway and I would like to see
what comes out of that, but the basic premise here that there be
a way of adding liquidity to the mortgage and mortgage servicing
is something that developed in part in response to the growing
mortgage industry and the growing transfer of mortgages, mort-
gage servicing, and the development of securitization. And this util-
ity, if you will, is something that has been developed to contribute
to facilitating development of securitization, the development of
securitization, developed to be able to better access global capital
markets, to ultimately be able to reduce mortgage costs for bor-
rowers.

So while there are things, questions being raised about MERS,
they are being looked at and there should be, I think we need to
keep in mind here that this is part of, you know, as has been men-
tioned, coming to grips with technology, securitization and ways of
facilitating financial transactions.

Mr. FRANKS. So you are really not saying that it was part of
catalyzing the bubble, it was just sort of one of the accoutrements
that went with it, it sounds like, and that sounds reasonable.

Mr. Chairman, I yield back and thank you all for coming here
today.

Mr. CoNYERS. Thank you, Trent Franks. I am now pleased to
recognize the gentlelady from California from California, Dr. Judy

u.

Ms. CHU. Thank you, Mr. Chair. I would like to ask dJustice
Winslow about the remedies available in court. According to the
Washington Post, some judges in New York are estimating that
they are dismissing 20 to 50 percent of the foreclosure cases on the
basis of sloppy or fraudulent paperwork that was filed by lenders.
In one case the court ruled in favor of a homeowner in Long Island
and cited that the mortgage company’s paperwork on her fore-
closure case was flawed and that its behavior was repugnant. The
judge erased the family’s $295,000 and gave the house back for
free.

Now while this may be an unusual result, it does illustrate that
there is the power of the court to remedy some of these funda-
mental flaws in the system. I would certainly like that to be avail-
able in California, but unfortunately we are a non judicial State
where the lender doesn’t have to prove to a judge that they have
to foreclose on a homeowner.

The problem is how could you catch this kind of repugnant pa-
perwork in this kind of situation where you are a nonjudicial
State? And how could an average homeowner without high level
mortgage knowledge even know what to look for?

Judge WINSLOW. Thank you so much for the question. And I do
want everyone to realize that the case that you are referring to, the
Yano case, has in fact been reversed by the Appellate Division Sec-
ond Department with some admonition to Judge Spinner that he
exceeded his authority in revoking, terminating, voiding the under-
lying mortgage obligation.

I believe that cases such as this on one side are positive because
they bring to the attention of the community the nature of the
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problem that we have. On the other, I think they are not positive
because they lead to unpredictability, inability to understand what
is going to happen next. We have the tools right now under 3408
of the C.P.L.R. And under the direction of the administrative rules
established by Jonathan Lippmann and Ann Pfau, the Chief Ad-
ministrators, State of New York, to do two things. One is to require
the certification of all documents by the attorney representing the
lender. And failing to do that, there would be implications under
what is called Rule 130 of the Uniform Trial Rules. So there are
significant penalties available for failing to comply with that par-
ticular rule.

The use of an extreme to address a particular problem may not
always be more than today’s sound byte. And I am afraid that in
some cases that is what is happening and an improper conclusion
is being reached by the public that oh, I have a chance now to wipe
(éut my mortgage. That is not what is happening in New York

tate.

New Jersey adopted the same rule literally 3 days ago about re-
quiring the note and mortgage to be together, and it is growing into
a State, common law State that has much of the same rules as
New York. And you know certainly about Florida. So there are
within our system right now penalties available under Rule 130
which provide for $10,000 fines to both the attorney and the prin-
cipal in a case, plus all of the costs associated with the defense of
the case by the defendant or the plaintiff who was wronged in the
matter.

That is the answer that I think we should follow up on. If we
need more than that, then I think the trouble is going to be of such
a nature that the draconian method, if applied, is going to ulti-
mately find a way to raise its head and show that it is not the an-
swer.

Ms. CHU. Do you think it is true that the judges in New York
are estimating that they are dismissing 20 to 50 percent of fore-
closure cases due to sloppy paperwork?

Judge WINSLOW. I am sorry?

Ms. CHU. You said that the Yano case was reversed.

Judge WINSLOW. Yes.

Ms. CHU. But in terms of the other judges the Washington Post
said that they were dismissing 20 to 50 percent of the foreclosures
cases on the basis of sloppy or fraudulent paperwork that was filed
by lenders.

Judge WINSLOW. Yes. In those particular cases I will tell you
what I do and I don’t think that it is substantially different than
many of the judges of this State do. There is either a motion for
a default judgment, the 3215, or a motion for summary judgment,
3212, which is made by the plaintiff. If in fact when I examine the
submission it is faulty, dismiss the submission and look at the un-
derlying action. And if there is no basis for the underlying action,
dismiss that. That still allows the lender the opportunity to remedy
it, if the lender can. So the matter doesn’t end and we don’t have
a circumstance, with rare occasions, where the lender is deprived
of any action or claim that it could maintain against the borrower.

Ms. CHu. I am still thinking about any State over the next 2
years an additional 7,000 foreclosures are expected and an almost
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10 percent of these could be saved through a court supervised
modification.

Judge WINSLOW. Yes.

Ms. CHU. What concrete remedies do you think are available in
a State like mine?

Judge WINSLOW. I'm sorry, how did I get that information?

Ms. CHU. Well, I am just talking about California, which is a
nonjudicial state.

Judge WINsSLOW. Okay, and?

Ms. CHU. What concrete remedies are available in our State?

Judge WINSLOW. What can we do about the 7,000?

Ms. CHu. Yeah.

Judge WINSLOW. What we can do about the 7,000 is to try a me-
diation, but that is the most. And I don’t believe it is going to be
effective. I have not seen mediation work as well as I would like
or hope to see because both sides have the opportunity to say no.
But since the 7,000 constitute notice only of a pending default mat-
ter which will result in a foreclosure, there is nothing that the
State—that New York State can do other than to make the sugges-
tion that there be a mediation.

Ms. CHu. Okay, thank you.

Judge WINSLOW. Thank you.

Mr. CONYERS. Our final questioner for the day is the distin-
guished gentleman from Florida, Mr. Deutch. I want to commend
him, he has been at the beginning of these hearings. He has been
through much of the middle part of it, and now he will be the final
Member to question the panel. The gentleman is recognized.

Mr. DEuTCH. Thank you, Mr. Chairman. Let the record show,
Mr. Chair, that even as I was not sitting here I did watch the hear-
ing as I was eating my sandwich. I appreciate the opportunity. I
would like to go back to Judge Winslow for 1 second.

The certification process that you described with the $10,000
penalty, what happens if there is a false certification that is discov-
ered only when it is too late? The fraud, the robo-signature, the no-
tary example that you gave, some other violation, mortgage
servicer, whatever it is, it appears too late and the homeowner has
been foreclosed out.

Judge WINSLOW. As about as bad as it could possibly be, because
you can set aside, you can set aside that whole transaction and re-
quire one of two things, either an enforcement proceeding, which
would require that the property be returned to the original home-
owner-borrower, or that damages equal to the actual loss be paid
by the lender or the nominee who commenced the foreclosure ac-
tion.

Mr. DEuTCH. Thank you. And Ms. Williams, given the late hour
and the votes that were just called, I will say that I do have some
serious concerns about the findings in the congressional oversight
panel report from the 16th of November, particularly the
securitization process. I will submit those to you as follow-up ques-
tions.

But I did want to return to something you said earlier in an ex-
change you had with Mr. Goodlatte. He had asked about why your
office had not paid attention to this sooner; you talked about the
focus being on modifications. The answer was there were no warn-



110

ing signs about foreclosure documentation that were triggering any
red lights. There was an article in 2007 about some, I think it was
Deutsche Bank where the foreclosure—2007 in fact where Deut-
sche Bank lacked standing to foreclosure in 14 cases because it
couldn’t produce the documents. That was followed by other cases
around the country. I think it would be helpful to understand how
it is that we might have missed those, and at this point what is
in place to ensure that we don’t miss something like that going for-
ward?

Ms. WILLIAMS. A perfectly fair, appropriate question. What I was
trying to explain is that we didn’t have indicators of a systemic
programmatic problem with the foreclosure documentation. I think
that we would not argue that there have been situations that have
occurred over the course of the last several years where a par-
ticular practice or particular situation, a particular loan that in-
volved a bank, a national bank or otherwise, was not handled prop-
erly and that there have been instances of litigation over that. But
what we have typically looked at in the examination process when
we are focusing on what I term general business processes, how
you sign the documents, doing the notarization properly, is the
bank’s internal control processes, their quality assurance and their
audit to see that those issues are being identified and they weren’t.
And the issues weren’t surfacing in our own consumer complaint
system either.

Mr. DEUTCH. Excuse me, if I may, just to fast forward, you have
acknowledged earlier that this raises concerns about the overall in-
tegrity of the foreclosure process. Certainly in my State of Florida
this is a devastating crisis and the integrity of the entire process
has absolutely been called into question.

So I would like to address what is going to be happening through
your office, through the OCC? The OCC’s mission is to regulate and
supervise national banks. What will be happening? You talked
about the potential for civil money penalties, you talked about the
potential for criminal referrals if warranted. Who is making that
determination? Whose conducting the investigation? How much
staffing is there? How can we be assured that this report that will
be coming out in the next few weeks will actually lead to the nec-
essary actions we take to restore some integrity to this process?

Ms. WiLLiamMsS. Right, right. First of all, what is being done right
now, and what we initiated a number of weeks ago when the prob-
lem came to light as a result of the Allied Bank situation is we im-
mediately directed the major servicers that we supervise to do a
self-assessment and they did self-identify that they had some of the
same issues. That resulted in them stopping foreclosures and cor-
recting practices that were then being conducted. So there is a cor-
rective process that was already initiated. This is essentially what
I am trying to say.

At the same time we began the process and teed off a little while
later after it was organized with other agencies a very comprehen-
sive, horizontal, multi-servicer examination process that we are in
the midst of right now, and it will be as a result of what we find
when we conclude those examinations that will be the basis for the
decisions that at least the banking agencies would make in terms
of what type of supervisory or enforcement actions we would take
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with respect to the institutions that we supervise. We expect that
we will be done with the on-the-ground exam work by the end of
this month. The results will be beginning to be communicated to
the institutions shortly thereafter in the public report that the
agencies are envisioning in January hopefully.

Mr. DEUTCH. Right. And you said that there may be civil money
penalties or there may be criminal referrals.

Ms. WiLLIAMS. I was describing the very broad range of types of
powers that the banking agencies have.

Mr. DEuTCH. Who will be making those determinations?

Ms. WiLLiaMs. Each banking agency will make those determina-
tions with respect to the institutions that we have jurisdiction over.

Mr. DEUTCH. And they will be making those determinations
based on what? Is there anything anecdotally that we have seen in
any of these accounts in the various newspapers around the coun-
try, is there anything that stands out as the type of activity that
if confirmed might lead those sorts of penalties?

Ms. WiLLIAMS. Well, there clearly have been breakdowns in con-
trols and oversight, but we need to get to the end of our examina-
tion process to understand the dimensions of the problems, if that
was all, if there is more of what else needs to be fixed before we
can make any final decisions about what the appropriate remedies
and sanctions are.

Mr. DEUTCH. Okay. Finally, Mr. Chair, let me understand then,
there is a public report that will be coming out in January?

Ms. WiLLIAMS. Well, what the agencies have committed to do is
to come out with—the particular contours of this, I don’t think has
been decided, but a form of public report on the results of the hori-
zontal exams. It would not, I would expect, be bank specific, but
it would talk about the types of issues that were discovered, sort
of lessons learned for the servicers and also perhaps serve as a
basis for the agencies to think about developing some uniform
standards for mortgage servicers and also for the agencies to think
about techniques to use going forward for our own supervision.

Mr. DEUTCH. And I would respectfully suggest that uniform
standards going forward will be helpful. But there are hundreds of
thousands of foreclosure cases winding their way through the
courts in Florida through this rocket docket process where separate
foreclosure courts have been established. Those hundreds, the hun-
dreds of thousands of citizens in my State aren’t worried about uni-
form standards that will be applied proactively. They want to be
sure that the actions that have been taken thus far to the extent
that there is some evidence of fraudulent activity or a pattern of
fraud, whatever is necessary for there to be penalties, that the law
is upheld so that there is some confidence brought back into this
foreclosure process and so that they know that the consumers of
my State and nationwide are actually receiving the just due that
they deserve. That is what I hope comes from this.

Ms. WiLLIAMS. Yes, sir, we understand that.

Mr. DEUTCH. Thank you, Mr. Chair.

Mr. CoNYERS. Thank you, Mr. Deutch. Our gratitude to all of the
witnesses. We appreciate your bearing with us. There will be an
additional hearing in which the second panel will be rescheduled
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and the bankers, of which there are approximately six, that are
also scheduled to testify on this matter.

And if Mr. Franks has any comment he can make it now.

Mr. FRANKS. Thank you all for being here.

Judge WINSLOW. Thank you, sir.

Mr. CONYERS. And the hearing stands adjourned.

[Whereupon, at 2:50 p.m., the Committee was adjourned.]
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The Committee met, pursuant to notice, at 10:15 a.m., in room
2141, Rayburn House Office Building, the Honorable Henry C.
“Hank” Johnson, Jr. presiding.

Present: Representatives Scott, Watt, Johnson, Chu, Deutch,
Schiff, Smith, Sensenbrenner, Coble, Gallegly, Goodlatte, King,
Franks, and Rooney.

Staff Present: (Majority) Susan Jensen, Counsel; James Park,
Counsel; Reuben Goetzl, Clerk; and Zachary Somers, Minority
Counsel.

Mr. JOHNSON. [Presiding.] The Committee will come to order.
Good morning, and before I recognize myself for a brief statement,
I do want to welcome Senator Sheldon Whitehouse from the State
of Rhode Island, who is with us today to testify regarding the
Home Affordable Modification Program. This is the continuation of
a hearing that started either last week or a week before that, and
we had to call it off due to votes, a long series of votes. And so I
appreciate the second panel members for coming today.

We will first hear from Senator Whitehouse. Senator Whitehouse
is very busy over in the Senate and doesn’t have a lot of time. So
without any further adieu, I would like to recognize him. He has
for more than 20 years championed health care reform, improving
the environment, solving fiscal crises, and investigating public cor-
ruption. As Chair of the Senate Judiciary Committee’s Sub-
committee on Administrative Oversight and the Courts, Senator
Whitehouse has been a fearless consumer advocate on various
issues, particularly in the area of helping homeowners save their
homes from foreclosure.

We very much look forward to his comments and appreciate his
contribution to today’s hearing.

Would you begin, Senator?

TESTIMONY OF THE HONORABLE SHELDON WHITEHOUSE,
A U.S. SENATOR FROM THE STATE OF RHODE ISLAND
Senator WHITEHOUSE. I will gladly do that, Representative John-
son. I thank you for the opportunity to testify. Ranking Member
Smith, Members of the Committee.
(113)
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Sadly the foreclosure crisis remains unabated in my home State
of Rhode Island and many other parts of the country. And I appre-
ciate that you have convened this hearing in the final days of the
111th Congress to inquire that this issue.

Mr. JOHNSON. And Senator, will you pull that microphone up just
a little closer. Thank you.

Senator WHITEHOUSE. I look forward to working with this Com-
mittee on legislation next year.

In my capacity, like yours, Representative Johnson, as Chairman
of the Subcommittee on Administrative Oversight and the Courts,
I have chaired several hearings recently on the foreclosure crisis,
most recently in late October. At that hearing a constituent of
mine, Larry Britt from Riverside, Rhode Island, told a story that
is probably familiar to this Committee.

Larry had applied with his mortgage servicer for a mortgage
modification under the Obama administration’s Home Affordable
Modification Program, which we call HAMP, and shepherding that
request had become for Larry a nearly full-time job. Time and
again over a 19-month period, the mortgage servicer asked Larry
to submit, and resubmit, and resubmit document after document.
Despite Larry having FedEx and facsimile records proving that he
had already submitted those documents, the bank consistently al-
leged that Larry failed to send in the necessary paperwork and he
had to do it over and over again. When he tried to clear up things
over the phone he was punted from department to department,
never once during his 19 months of many calls reaching anyone
who appeared to have any authority to make a decision.

After 19 months of this bureaucratic nightmare, the bank finally
approved Larry for a mortgage modification. The modification pa-
pers came to him via FedEx just 1 day after a bank representative
told him that he didn’t qualify for a modification. While he is cau-
tiously optimistic with those papers in hand, he still isn’t certain
that the bank won’t changes its mind again.

Larry’s story and thousands more like it get to a story of bu-
reaucracy run amok at the very heart of the foreclosure crisis.
Mortgage companies unwilling or unable to efficiently evaluate
modification requests, homeowners and mortgage investors in
limbo, suffering the consequences. When the paperwork runaround
leads to foreclosure, a family loses its home, neighbors lose prop-
erty value, communities lose tax revenue. Investors who purchase
the right to the mortgage payments may lose out too. Often the
foreclosure is not necessary.

I met with a group of Rhode Island realtors the other day and
every single one sitting around the table had the same story. Each
one of them had at least one short sale nailed down with a buyer
and a seller and had the experience of a foreclosure notice appear-
ing and interrupting the short sale. Obviously that was the worst
outcome for the homeowner. It was also a worst outcome for the
investors, because the result from the foreclosure sale was worse
than the outcome that had been agreed to in the short sale.

In the age of securitization the servicer merely serves as a proc-
essing agent and may not work in the interest of the people who
actually own the mortgage. And in the age of corporate bureauc-
racy, the left hand may not know what the right hand is doing.
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While the program was well-intentioned, the poor performance of
the HAMP has demonstrated that cash incentives alone won’t get
the banks to operate effectively and in good faith. A different mech-
anism is needed to ensure compliance.

In the past I had focused on proposals to give bankruptcy court
judges the power to reduce the principal on primary residences
mortgages, the same way they can for other mortgages on vacation
homes, on loans for cars and boats. While I have long believed that
this is the most efficient and least costly way to keep families in
their homes and many observers agree, the large banks have
fought against it with their full lobbying might.

Despite House passage of cram-down legislation in March of
2009, for which I thank and applaud you, we in the Senate have
been unable to overcome filibusters. Given these political realities
I decided to add to the focus of my Subcommittee a different ap-
proach, already underway in several bankruptcy courts. Under pro-
grams adopted in bankruptcy courts in Rhode Island, New York,
Florida, and Vermont, the court may order the homeowner and the
mortgage servicer to sit down and negotiate in good faith, a settle-
ment that is preferable to foreclosure for all parties.

While judges have the ability under the programs to appoint a
formal mediator if the informal talks don’t work, in practice it has
not been necessary in the vast majority of cases. For most home-
owners the mere chance to speak directly with their mortgage com-
pany, with someone who has some authority is enough to lead to
a mutually beneficial agreement.

Under the bankruptcy loss mitigation programs the power of the
court to compel good faith talks breaks through the bureaucratic
maze of the voluntary modification programs. The court of course
does not have the power to force a settlement, but it can force the
parties to talk to each other, and that can avoid a costly foreclosure
that will benefit no one.

The programs in Rhode Island and the other States were de-
signed with the input of creditors and homeowners and have been
successful to date. I believe that the courts have appropriately im-
plemented these programs under their section 105(d) authority to
convene pretrial status conferences. Unfortunately, one servicer
has challenged the authority of the bankruptcy court in Rhode Is-
land to require it to come in and talk to the homeowner before it
forecloses on their home. I have no doubt that the court’s authority
will be upheld eventually, but it could be years of litigation and ap-
peal before the parties have a final answer. In the meantime other
judges around the country may be reluctant to adopt a program
facing such a challenge.

I proposed a simple legislative fix that would clarify that bank-
ruptcy courts can run foreclosure loss mitigation programs, can
make parties talk with each other before someone’s home gets
taken away. I hope that this Committee will help me pass it into
law early next year. It seems plain and noncontroversial.

The American people are tired of taxpayer bailouts for banks,
and we owe it to them to support a sensible program that comes
with zero cost to the taxpayer. Bankruptcy will not be the answer
for every homeowner, but the loss mitigation programs can help
homeowners like Larry cut short a stalled application process and
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finally get an answer to their modification request. One could even
imagine that the good sense of this could cause it to propagate out-
side of the bankruptcy process on a voluntary basis.

In Rhode Island bankruptcy court loss mitigation has already
saved 100 homes and it has the potential to save thousands more
across the country. I believe that makes it worth supporting.

Once again, thank you for the opportunity to take part in this
hearing and I commend your good work. Thank you, Mr. Chair-
man.

[The prepared statement of Senator Whitehouse follows:]
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December 15, 2010
Statement of Senator Sheldon Whitehouse

Chairman Conyers, Ranking Member Smith, Menibers of the Commiittee, thank you for the
opportunity to testify here today. Sadly, the foreclosure crisis remains unabated in my state of
Rhode Island and many other parts of the country. 1 very much appreciate you convening this
hearing in the final days of the 111th Congress and look forward to working with you on
legislation next year.

In my capacity as Chairman of the Senate Judiciary Subcommittee on Administrative Oversight
and the Courls, T have chaired several hearings on the [oreclosure crisis, most recently in late
October. At that hearing, a constituent of mine — Larry Britt from Riverside, Rhode Island —told
a slory that 1s probably familiar (o this Commillee. Larry had applied with his mortgage servicer
for a mortgage modification under the Obama Administration’s Home Affordable Modification
Program (HAMP), and shepherding that request had become for him a full-time job. I'ime and
again, over a nineteen-month period, the mortgage servicer asked Larry to submit and resubmit
and resubmit document after document. Despite Fed Ex and facsimile records proving his
subinissions, the bank consistently alleged that Larry failed to send in necessary paperwork.
When he tried to clear things up over the phone, he was punted from department to department,
never once during his many calls reaching anyone who appeared to have any authority to make a
decision.

After nineteen months of this paperwork nightmare, the bank finally approved Larry for a
mortgage modification. The modification papers cainc to him via Fed Ex just onc day aftera
bank representative had told him that he didn’t qualify for a modification. While cautiously
optimistic, he still isn’t certain that the bank won’t change its mind yet again.

Larry’s story, and thousands more hke it, get to a story of bureaucracy run amok at the very heart
of the foreclosure crisis: mortgage companies unwilling or unable to efficiently evaluate
moditication requests; homeowners and mortgage investors in limbo suffering the consequences.
When the paperwork run-around leads (o foreclosure, a [amily loses its home, neighbors lose
property value, and communities lose tax revenue. Investors, who purchased the right to the
morlgage payments, may lose oul oo, Oflen the [oreclosure is nol necessary. I mel with a group
of Rhode Island realtors and every one had had a short sale nailed down, only to have the deal
interrupted by a forcclosure notice, with a worse outcome for the homeowner, and the investors,
from a worse price in foreclosure. In the age of securitization, the servicer merely serves as
processing agent and may not work in the interests of the people who actually own the mortgage,
and in the age of corporate bureaucracy, the left hand may not know what the right hand is doing.

While the program was well-intentioned, the poor performance of the HAMP has demonstrated
that cash incentives alone won’t get the banks to operate in good faith: a different mechanism is
needed (o ensure comphiance.
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In the past, I had locused on proposals o give bankrupley court judges the power Lo reduce the
principal on primary residence mortgages, the same way they can for most other loans including
those on vacation homes, cars, and boats. While I have long belicved this o be the most
efficient and least costly way to keep families in their homes, and many observers agree, the
large banks have fought against it with their full lobbying might. Despite House passage of
“cramdown” legislation in March of 2009, I’'m sorry to say we have been unable to overcome
filibusters in the Scnatc.

Given these political realities, [ decided to add to the focus of my subcommittee a different
approach, already underway in several bankruptcy courts.

Under programs adopted in bankruptcy courts in Rhode Island, New York, Florida, and
Vermont, the court may order the homeowner and mortgage servicer to negotiate in good taith a
setllement that is preferable o (oreclosure [or all parties. While judges have the abilily under the
programs to appoint a formal mediator, it is not necessary in the vast majority of cases. For most
homeowners, the mere chance to speak direetly with (heir morlgage company 1s enough Lo lead
to an agreement.

Under the bankruptcy loss mitigation programs, the power of the court to compel good faith talks
breaks through the bureaucratic maze of the voluntary modification programs. 'The court does
not have the power to force a settlement, but it can force the parties to try to talk to each other,
and that can avoid a costly foreclosure that will benetit no one.

The programs in Rhode Tsland and the other states were designed with the input of creditors and
homeowners and have been success(ul lo date. Ibelieve that the courls have appropriately
implemented these programs under their Section 105(d) authority to convene pre-trial status
conferences.  Unfortunatcely, onc servicer has challenged the authority of the bankruptey court in
Rhode Island to require it to negotiate under the program. I have no doubt that the court’s
authority will be upheld eventually, but it could be ycars of appceals before the partics have a
final answer. In the meantime, other judges around the country may be reluctant to adopt a
program that may be challenged.

I have proposed a legislative fix that would clarity that bankruptcy courts can run foreclosure
loss miligation programs, and make (he parlies lalk with each other belore someone’s home gels
taken away. I hope that this committee will help me to pass it in to law early next year. The
American people are lired ol laxpayer bailouls for banks, and we owe il Lo them (o support a
sensible program that comes with zero cost to the taxpayer. Bankruptcy will not be the answer
for cvery homeowncr, but the loss mitigation programs can help homeowners like Larry cut short
a stalled application process and finally get an answer to their modification request. In Rhode
Island, bankruptey court loss mitigation has already saved 100 homes, and it has the potential to
help saves thousands more across the country. I believe that makes it worth supporting. Once
again, thank you for the opportunity to take part in this hearing, and I commend your good work.

Mr. JOHNSON. Thank you, Senator, and thank you for the legisla-
tion that you just mentioned. I think it is good in the judicial
States, foreclosure judicial States, but there are about half the
States almost that suffer from a nonjudicial foreclosure process,
States like Georgia where I hail from, and I am looking at some
legislative solutions to that process, some Federal legislative solu-
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}:‘ions to that process which should measure up well with your ef-
orts.

Senator WHITEHOUSE. Mr. Chairman, in States like yours and
mine, which are both nonjudicial foreclosure States, the ability of
a homeowner to seek bankruptcy protection in order to stop fore-
closure and resolve all of their credit issues at the same time is fa-
cilitated by this proposal. So it is effective in Rhode Island and I
think it would be effective in Georgia as well, notwithstanding the
nonjudicial nature of your foreclosure process.

Mr. JOHNSON. Certainly. Thank you.

Senator WHITEHOUSE. Thank you, Chairman. Thank you all for
your courtesy.

Mr. JOHNSON. Thank you for your appearance today.

And now we will call for the second panel. I will now recognize
myself for a brief statement.

These are challenging times in America, our economy is strug-
gling during an unprecedented housing crisis, a crisis that is dev-
astating American families and neighborhoods. Too many constitu-
ents have contacted my district offices for assistance because the
banks and lenders are losing their paperwork, failing to respond to
their request for modifications and failing to return their calls in
a timely manner. Their lives are disrupted and turned upside down
by the foreclosure process and by the shoddy procedures. The same
bankers who came to Congress with hat in hand demanding a bail-
out, the same bankers who couldn’t have survived without welfare
paid for by the American taxpayer, those same bankers have no
problem summarily throwing the American taxpayer out of her
home without due process, without accurate documents, without re-
gard for the human beings whose lives are being affected.

So I submit to our friends from the financial industry that our
constituents, your borrowers, are living human beings. They have
blood flowing through their veins, they care about their loved ones,
they agonize over what will happen to their homes. They need to
be treated fairly during the foreclosure process.

One of the major causes of this foreclosure crisis was greed.
Banks and lending institutions, fueled by greed, put everyday hard-
working Americans into mortgages that they knew that these
Americans could not afford. In last week’s foreclosure hearing we
had a chance to hear from a judge who has presided over more
than 1,000 mortgage cases. He testified to the many problems he
sees time and time again in his courtroom, including situations
where lawyers representing mortgagors failed to know who they
represented, or they lacked the underlying note evidencing their
entitlement to seek foreclosure, or they failed to establish the legal
chain of title establishing the standing of their client mortgagors,
and they submitted to the court in some cases false affidavits at-
testing to the ownership and the note of the mortgage.

Recent press reports indicate that lenders have executed fore-
closures recklessly and without adequate review of relevant docu-
ments. The practice of robo-signing, where lenders sign foreclosure
documents with little or no knowledge of the contents of the docu-
ments, calls into question the legitimacy of hundreds of thousands
of foreclosures. Other problems rampant in the foreclosure process
range from the imposition and collection of improper fees, poor un-
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derwriting and improper servicing, not to mention the pervasive
predatory lending that set the stage for the crisis in the first place.

These are serious issues that do not appear to be isolated inci-
gents, but rather a systematic problem within the foreclosure in-

ustry.

Since 2007, Americans have lost nearly 6 million homes to this
foreclosure crisis. This issue is of the utmost importance to me be-
cause my home State of Georgia ranks seventh in the Nation for
foreclosures. Foreclosure and predatory lending issues have always
been crucial issues to me. As a Dekalb County commissioner, I au-
thored and passed Georgia’s first approved ordinance against pred-
atory lending which State legislators later used as a guide in pass-
ing a statewide law.

As foreclosures continued to surge, we must ask if mortgage
servicers are doing all that they can to provide sustainable alter-
natives to foreclosure. How can we ensure that servicers have the
training, personnel support, and judgment to properly service loans
and interact with customers to avoid foreclosure? This is a time of
economic and financial instability, and at the very least families
should be able to go to sleep at night knowing that they have a
place to lay their heads. Unfortunately, many Americans live under
the shadow of imminent foreclosure and struggle against servicers
who are often incompetent and disinterested.

I thank the Chairman for all of his hard work on this Committee
during this Congress and for taking the time to hold this hearing.
The Chairman had to depart for another very important meeting,
and he asked me to chair this full Committee today.

I look forward to hearing from the witnesses today, and I yield
back the balance of my time and will now recognize the Ranking
Member of the Judiciary Committee and soon to be Chairman, my
friend, Congressman Lamar Smith from Texas.

Mr. SMITH. Thank you, Mr. Chairman. Mr. Chairman, I was in-
terested in your opening statement because I didn’t realize what
you had done in the Georgia legislature to help address this prob-
lem and that is much appreciated, and I was glad to hear you say
that a State law had been the result of your efforts.

Mr. Chairman, let me thank the witnesses from the second panel
at our last hearing for their patience and for coming back to testify
this week. I regret we were unable to hear from you the last time
but appreciate your effort to be here today.

Errors in the foreclosure process are inexcusable and undermine
the rule of law and the due process rights of borrowers. However,
there does not appear to be any evidence of fraud or intent to mis-
lead the courts. Rather, all indications are that the foreclosure doc-
umentation problems are limited to unacceptable, but curable docu-
mentation defects.

While the foreclosure documentation issues are troubling, and
mortgage servicers undoubtedly will be held accountable for their
mistakes, the larger problem is how to end the foreclosure crisis.
We seem to be caught in an economic paradox between job creation
and recovery of the housing sector.

As Peter Lawson of the American Enterprise Institute has ob-
served, “The housing industry, which amounts to almost one-sixth
of the U.S. economy, has always been the economic sector that led
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the United States out of recessions.” But at the same time it ap-
pears that jobs are what we need for the housing sector to recover.
Analysts at Moody’s have noted that without jobs fewer households
are created and the existing households are unable to afford to buy
a home.

Unemployment, coupled with a large number of borrowers who
are under water on their mortgages and an overall lack of con-
sumer confidence, is creating a drag on the housing sector. And by
all indications a weak housing sector is constraining the broader
economy. So while the mortgage documentation problems that are
the genesis of this hearing are important, the more important ques-
tion is how do we get the housing sector moving again?

At this point Obama administration programs like the Home Af-
fordable Modification Program has succeeded in spending large
sums of taxpayer money, but have had little success at stemming
foreclosures. Hopefully as we move forward we can establish more
effective policies for both job creation and recovery of the housing
sector.

Mr. Chairman, I look forward to the witnesses’ testimony and I
yield back the balance of my time.

Mr. JOHNSON. Thank you, Congressman.

In the interest of proceeding to our witnesses and mindful of our
busy schedules, I ask that other Members submit their statements
for the record. Without objection, other Members’ opening state-
ments will be included in the record and without objection, all
Members will have 5 legislative days to submit opening statements
for inclusion in the record. Without objection, the Chair will be au-
thorized to declare a recess of the hearing at any point.

I will now introduce our second panel. First is Mr. James
Kowalski, Jr. He specializes in consumer protection litigation. Prior
to entering private practice, Mr. Kowalski served as an assistant
State attorney for Florida from 1989 to 1996, where he prosecuted
public corruption, sex crimes, and homicides. He is a graduate of
the University of California at Berkeley and the University of San
Francisco School of Law. Mr. Kowalski also brings the perspective
of having practiced in Florida, one of the States like my State of
Georgia which has been hardest hit by the ongoing foreclosure cri-
sis. He has also been on the forefront of the foreclosure documenta-
tion scandal. Welcome, sir.

Next is Mr. Thomas Cox. He has been a lawyer for more than
40 years and currently is a volunteer program coordinator at the
Maine Attorneys Savings Homes Project. The project is jointly
sponsored by the Pine Tree Legal Assistance and its affiliated
Maine Volunteer Lawyers Project. Mr. Cox brings to this hearing
a unique perspective. While he currently represents homeowners
facing foreclosure, he used to represent lenders seeking to foreclose.
I think his perspective will be particularly interesting on the fore-
closure documentation issues that we are considering here today.
Mr. Cox received his AB from Colby College and his JD from Bos-
ton University. Welcome, sir.

Our next witness, Ms. Sandra Hines, has been detained, a flight
delay I believe, so she may or may not get here before we conclude
this hearing.
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Next I would like to welcome Vanessa Fluker. She is an attorney
who practices in Detroit, which some consider to be one of the Na-
tion’s home foreclosure epicenters. Nearly every day she is in court
helping those at risk losing their homes to foreclosure, and she is
a leader of the Moratorium, now Coalition to Stop Foreclosures,
Evictions and Utility Shut-offs.

Thank you for being here, ma’am. Over the years Ms. Fluker and
Chairman Conyers have worked very hard to have the State of
Michigan institute a statewide foreclosure moratorium, and we will
want to hear her explain to us why such a moratorium is needed.
Ms. Fluker received her joint MA/JD degree in 2002 from the WSU
Law School and the Department of Political Science.

Our next witness is Tom Deutsch. Mr. Deutsch, excuse me, sir,
is the Executive Director of the American Securitization Forum.
Before obtaining that position he practiced law in the capital mar-
kets department of Cadwalader, Wickersham & Taft. He earned his
BA from Washington University in St. Louis and his JD from the
University of Pennsylvania. Welcome, sir.

Our final witness is Mr. Christopher Peterson, who is an Asso-
ciate Dean for Academic Affairs and a professor of law at the
Quinney College of Law, University of Utah. He has lobbied on con-
sumer lending policy and testified on consumer finance before the
U.S. Senate Banking Committee and the White House. He has a
BS, an HBA, and a JD from the University of Utah. It won’t come
as a surprise, but Professor Peterson has strongly divergent views
from Mr. Deutsch on the impact of securitization on real property
law. So we are looking forward to an erudite discussion from both
of these experts.

Now, Mr. Kowalski, would you please begin?

TESTIMONY OF JAMES A. KOWALSKI, JR., ESQUIRE, LAW
OFFICES OF JAMES A. KOWALSKI, JR., PL, JACKSONVILLE, FL

Mr. KOWALSKI. Representative Johnson, Members of the Com-
mittee, thank you for inviting us here today to testify on issues re-
lating to the foreclosure crisis facing our country. I am an attorney
practicing in Florida and a member of the National Association of
Consumer Advocates. I would like to start my testimony by making
a few clear points in follow up to the regulators’ testimony during
your last hearing.

First, the manufacturer of significant documents for submission
to the courts is not a recent practice by the servicing industry. It
is widespread and longstanding. The use of robo-signers, more ac-
curately called robo perjurers, where an individual submits testi-
mony under oath in the form of an affidavit, an affidavit relied
upon as the primary evidence of the court in evicting the home-
owner, where the individual has no personal knowledge whatsoever
regarding the substance of their testimony, is not a recent practice
by the servicing industry. These abuses of the judicial system are
not the work of a few individuals or a rogue, outsourced unit of the
servicer. The systemic use of manufactured documents and false af-
fidavits is a business model. It has been the business model of the
servicing industry for years.

I have been an attorney in Florida for 20 years, starting as a as-
sistant State attorney in the Fourth Judicial Circuit in 1989. I
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served as the division chief of the Public Corruption Unit in the
County Court, and as the senior trial attorney in the Special As-
sault Unit in the Repeat Offender Court Unit. I was also a member
of the on-call homicide team, and I put three men on Florida’s
death row.

After leaving the State attorney’s office in 1996, I entered civil
practice and began representing individuals in wrongful debt col-
lections and wrongful mortgage foreclosure cases in the early
2000’s. I took my first robo signer or robo perjurer deposition in
2003.

As a result of almost a decade of handling wrongful foreclosure
matters, I have reached five general conclusions. First, the serv-
icing industry as a business model is irretrievably broken, and the
application of servicing industry procedures to loan modifications
or, to that matter, to any issues whatsoever with the foreclosure
itself has been counterproductive. The clearest evidence of this is
in the dual track process where a borrower who might not be be-
hind at all, who calls his or her servicer to inquire about a loan
modification or wrongly force placed coverage or a posting error by
the servicer will often end up months down the road with one unit
of the servicer continuing to deal with what by then is a horrific
customers relations issue, while another unit of the same servicer
proceeds blindly and mindlessly with foreclosure.

The various units of the servicer do not communicate, are not
permitted to communicate, and do not even have access to each
other’s computer systems. At every turn the goal appears to be the
pursuit, churning, and diverting of servicer fees. Examples of ev-
erything I will testify about are in the exhibits that I filed with my
testimony.

Number two, affidavits and assignments of mortgage filed in
mortgage foreclosure cases are for the most part worthless. The
overwhelming evidence from Florida and around the country con-
sists of proof that affidavits are completed by persons who not only
do not read the file, they do not even have access to the critical por-
tions of the file.

It is also now evident that assignments are created after the fact
in an attempt to show a chain of ownership, and many critical facts
in the assignment such as the date or the assertion of an equitable
transfer are not based on any evidence at all. For example, the
date often used by the assignment is the date the file was trans-
ferred to the law firm, not the date the servicer purportedly took
ownership or the trust purportedly took ownership.

I listened to a Federal district judge last month describe affida-
vits as all surface and no anchor. I have never taken the deposition
of an affiant or read or reviewed a deposition taken by another law-
yer in more than 7 years of this practice where the affidavit itself
was wholly truthful.

Number three, many of the mill law firms are overwhelmed by
the internal structures and by demands placed on them by the in-
dustry, and as a practical effect have complied with whatever they
have been asked to do. This includes law firm employees signing
affidavits on behalf of their clients where a law firm employee had
no personal knowledge and was acting outside the scope of what-
ever authority they might have.
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Number four, Legal Aid groups and HUD counselors are an inte-
gral part of the solution and must be better funded to provide sup-
port at all levels.

Number five, local counsel unfortunately has no connection to
these issues.

In conclusion, I would respectfully suggest that the major
servicers should not be believed when they assert that borrowers
are deadbeats and that speeding up the process and rubber-stamp-
ing MERS is the course we should follow. At some point we simply
have to stop accepting the ever changing excuses offered by the
servicing industry. If we are to restore trust in our institutions, we
have to start at some point to reform the servicing industry. The
dual track concept needs to end immediately. Fannie and Freddie
need to be incentivized to be part of the solution. MERS needs to
end. The servicers do not need a truth bailout to go along with a
financial bailout we have given them as a reward for truly abysmal
business practices. And Legal Aid groups and HUD counselors have
to be properly funded.

Mr. JOHNSON. Mr. Kowalski, I am going to ask that you sum up
at this time. I neglected to mention to the witnesses that each of
you have 5 minutes, as indicated on the contraption in front of you.
There is a green, a red and a yellow light. The green light cuts off
after 4 minutes, it goes to yellow, and then it goes to red. So if you
would, sir, please.

Mr. KowALSKI. Lawyers will always say I just have a few more
points, but I do just have a few more points. As members of the
National Association of Consumer Advocates, we would appreciate
the opportunity to form a bipartisan partnership to confer as regu-
larly as you want with the Members of this Committee, with your
staff, with OCC, with Treasury and with others to work through
the short and long-term solutions to these issues. But at each step
the interests of American homeowners need to be considered first.

Thank you.

[The prepared statement of Mr. Kowalski follows:]
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Testimony

Thank you for the opportunity to present testimony on the causes and effects of
the foreclosure crisis. As an attorney handling consumer litigation cases in Florida, 1
have had a front-row seat for much of the past decade, as Florida has been particularly
affected by the overall economic crisis, with specific harm coming to the state’s citizens
in the form of overwhelmingly high mortgage foreclosure rates.

These remarks are drawn in part from testimony I provided in July 2009 to the
Florida Supreme Court Task Force on Residential Mortgage Foreclosure Cases, and from
prior seminars [ have taught in this field. My testimony has not changed because the
actions of the mortgage servicing industry have not changed — for years. The
manufacture of documents in court, the use of robo-signers, the complete lack of proper
documentation required by the Pooling and Servicing Agreements, the UCC and New
York trust law — all of this has been standard industry practice for most of the past
decade.

First, let me make clear that I am not here to demonize the servicing industry and
their mill law firms. I do not see the securitized trusts and their mill law firms as demons
—1I see them as an entirely new legal vehicle for separating homeowners from their
homes, with little or no resemblancc to the normal attorncy-clicnt rclationship we arc
familiar with, and little or no systemized review of individual cases. These are not our
grandfather’s banks, and the legal product that has been introduced into our state court
systems are not like anything we have seen before.

The systcm that has been in place for years, with the mill firms being merely an
extension of contractors 1o the servicing industry for securitized loans, represents a facial
violation of many of the ethical rules which govemn atlomeys, including Rule 4-2.1, Rules
Regulating the Florida Bar, which requires an attorney to exercise “independent
professional judgment.” Pleadings are routinely drafted by the client (the servicer, not
the plaintiff) with no little or no meaningful rcview by the attorney.

These actions are forced, in parl, by the timing pressures imposed by the servicing
industry. In 2004, Fidelity National Information Services, a Jacksonville-based company
which provides much of the software interface technology used by mill firms and
servicers, implemented an “Attorncy Performance Report” (APR). The APR is designed
to reward high-scoring ailorneys, who are ranked on the basis of a number of timing
(actors. The faster the case is shoved through the foreclosure process, the higher the
score. Firms are then color coded as “green light”, “yellow light” and “red light,” with
the slower “red light” firms receiving less and less business.

The focus on speed is part of the business model for the servicers. As those of us
who have litigated these cases for years now, and as all of us now know as a result of the
robo-signing scandals, most of the servicers use “Signing Officers” — rows of individuals
who sit before reams of documents prepared by others, with not cven a modest wink at
the business records exception to the hearsay rule, and who sign the documents only to
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have the document transported across the business campus te rows of notaries, who attest
to the signatures without ever complying with the basics of their state’s notary laws.

Some of the mill firms now employ their own “Signing Officers” - individuals
who will sign Assignments of Mortgagc on behalf of the owners of the pool, supposedly
authorized by the scrvicer pursuant to the Pooling and Servicing Agreement which
applies 1o the particular securitized trust. The documents are prepared entirely by the
servicer.

On occasion, the law firm cmployces also sign the Affidavits in support of
motions for summary judgment led by the law firms — here, the lawyer’s office staff
hecomes the material witness for the lawyer’s client.

Right or wrong, you can see from this system there is no real separation between
the servicers and the mill firms. The law firm employee is signing documents prepared
by the client / servicer (who also has not independently reviewed the substance contained
therein). I have provided numerous examples of this in the attached Exhibits,

The most significant problem which arises as a result of this standard business
medel is the “dual track” system, where homeowners dealing with one unit of a servicer
on a loan modification will quickly end up in a foreclosure handled by another unit of the
same servicer — units which not only do not coordinate their efforts, but which impose
firewalls between themselves, where an employee of one unit cannot even access the
computer database used by another unit — even where the information is critical and could
either (1) prevent a foreclosure or {2) demonstrate that the foreclosure was wrongly filed
in the first place.

The use of robo-signers and the dual track mechanism means simply this: at
a very basic level, the servicer cannot be relied upon to confirm the veracity of the
default. Put another way, if there is a problem with thc paperwork, therc is a
problem with the forcclosure.

None of this is new — judges around the country have been imposing sanctions for
this conduct for years, and the media has been reporting on these issues for years.

I raisc thesc issucs to make this point — the core problem with the
development of the securitized trusts, the invention of the servicing industry, and
the creation of the mill firm system, is that all problems, concerns or issues raised by
the borrower / homeowner / defendants are not only ignored, but that the system
provides incentives for this practice. This is the single biggest cause of the foreclosure
crisis, and we have seen {irsthand the effects, in Florida and throughout the country, on
lamilies (particularly children), on small businesses, on the economy in general.

A study released last year by the Federal Reserve Bank of Boston makes this
clear: Mortgage lenders don’t try to rework most home loans held by borrowers facing
foreclosure because it would probably mean losing money. We knew ahead of time,
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based on thesc findings and prior studies, that the Obama administration’s major effort to
solve the foreclosure crisis by giving the lending industry $75 billion to rewrite
delinquent loans to more affordable levels was not likely to work. One of the study’s
coauthors, Boston Fed senior economist Paul S. Willen, said the government would be
better off giving the money directly to struggling borrowers to help them with their
payments, rather than to lenders that are averse to working out the troubled loans.

The Fed’s study found that only 3 percent of seriously delinquent borrowers -
those more than 60 days behind - had their loans medified to lower monthly payments;
about 5.5 percent received loan modifications that did not rcsult in lower payments. The
study focused on 665,410 loans that were originated between 2005 and 2007 and
subsequently became seriously delinquent. Tt also followed about 150,000 borrowers for
six months after they received help, through the end of 2008,

“A lot of people you give assistance to would dcfault either way or won’t default
cither way,”” Willen said. “[The servicers] are trying to maximize profits, and at this
point maximizing profits does not mean modifying loans.”

We also see this at the state level, with many servicers and lenders who bave
stgned on to receive TARP funds, and are therefore contractually obligated to stay
foreclosure lawsuits and comply with the Treasury’s HAMP and HARP programs,
denying to borrowecrs that they even participate in the programs or have received federal
money. We now know that servicing fees have been pursued to the detriment of both the
investors and the homeowners.

As aresult of my years of first-hand experience, I have reached 5 major
conclusions, outlined below, with supporting documentation as to each:

1. The servicing industry as a business model is irretrievably broken,
and the application of the servicing industry procedures to loan modifications
sought under HAMP and other programs has been counterproductive. The clearest
evidence of this is in the “dual track” process. '

Under the “dual track™ system, a borrower who might not be behind at all, and
who calls the servicer to inquire about a loan modification, is often told they need to miss
three payments in order to be considered for a loan modification. After the first payment
is missed, two things immediately happen: {a) an initial default letter is computer-
gencrated; and (b) the missed payment is reported to the credit burcaus. When the
borrower calls after receiving the letter, they are told that (his is expected, and they
should proceed to miss the next two payments. The same thing happens for payments 2
and 3; at 91 days the borrower is in default and the file is sent to the default [oan
department, and the referral to thc mill law firm starts. At that point, for the first time,
the borrower or a HUD counsclor is permitted to submit financial records to the loan
modification department (o seek a modification, but the borrower’s financial position has
already worsened because of the credit reporting. From this point forward, the horrower
is on “dual tracks” and the foreclosure proceeds with one depariment at the same time the
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loan modification is considered by another department. The two departments do not, and
are often not permitted to, communicate. See, Exhibits 2 and 7.

Under this system, when the Affidavit of Indebtedness is created, the so-called
“robo-signer” looks at a summary of the payment history only (no other documents
whatsoever) and is never permilted to review the actual contact history containing the
instructions to the borrower. Exhibit 2.

2. Affidavits and Assignments of Morigage filed in mortgage foreclosure
cases are, for the most part, worthless. The overwhelming evidence from Florida and
around the country consists of proof that Affidavits are completed by individuals who not
enly do not read the file; they do not even have access to the critical portions of the loan
file. Those who review a summary of the payment screen, for example, are not even
permitted to review the customer contact screen, which should include reference to
conversations with the borrowers. See, Exhibits 2-6 and 8.

It is now evident that Assignments are also created after the fact in an attempt to
demonstrate a chain of ownership, and that many critical facts in the Assignments, such
as the date of the Assignment or the asscrtion of an cquitablc transfer, arc not based on
any evidence at all. (For example, the date often uscd for the Assignment is the datc the
file is transferred to the law firm, #of the date the Trust purportedly took ownership of the
loan,)

I listened to a Federal District Judge last month describe Aftidavits as “all surface
and no anchor.” I have ncver taken a deposition of an Affiant, or read or reviewed a
deposition taken by another lawyer, in more than 7 years of this practice, where the
Affidavit itself was wholly truthful, Tn the GMAC deposition that has made national
news, for example, possibly the only fully truthful statement in the entire document was
the name of the Affiant herself. See, Exhibit 8.

3. Many of the mill law firms are overwhelmed by their internal
structures and by demands placed on them by the industry and, as a practical effect,
have complied with whatever they have been asked to do. This applies particularly to
the Law Offices of David J. Stern, as clearly demonstrated by the recent depositions
taken by the Florida Attorney General’s Officc, and includes law firm employees acting
as affiants and signatories on Affidavits where the law firm employee had no personal
 knowledge and was acting outside the scope of whatever authority they might have had.
See, Exhibit 6.

4. Legal Aid groups and HUD counselors are an integral part of the
solution, and must be better funded to provide support at all levels. For example, the
Jacksonville Area Legal Aid (JALA) lawyers carefully review the files, and, for the most
part, when a JALA lawyer is coming to court, it is an indication that there is a solution at
the end of the case (for example, the borrower shoild qualify for a loan modification but
that portion of the file is in the “dual-track™ morass.) HUD counselors can also provide
invaluable information on HAMP-related solutions, and both legal services and HUD
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counselors must be properly funded to provide assistance in litigation. Exhibit 1 is an
example of a borrower who was fortunate to come into contact with her local Legal Aid,
which is providing assistance in a case in which two foreclosures filed by two different
securitized trusts are pending at the same time.

5. Local counsel has no connection to these issues whatsoever. They do
not participate in the creation of the Affidavits or Assignments, know nothing about the
file other than what they are told by the staff of the mill law tirm, and usually do not have
the opportunity to review the file until immediately before the hearing. They do not have
the opportunity to conduct any independent investigation whatsocver, do not sign
pleadings, and are therefore outside the purview of Rule 2.515(a}, Florida Rules of
Judicial Procedure: “The sighature of an attorney shall constitute a certificate by the
attorney that the attorney has read the pleading or other paper; that, to the best of the
attorney’s knowledge, information and belief there is good ground to support it...”

Conclusion

So — what te do, given the business practices of the industry, the servicing abuses
outlined above, and the fact that the mill firm system provides no meaningful checks and
balanccs to the foreclosure process sought by the servicer?

First, I would respectlully suggest that the major servicers should not be believed
when they suggest that all borrowers are deadbeals, and speeding up the process, and
rubber-stamping the abomination that is MERS, should be the course we follow. At
some point, we simply have to stop accepting the ever-changing excuses offered by the
servicing industry for what appears to be a completely failed business model.

Why should we continue to place trust in an industry that has clearly
resorted to the wholesale manufacture of critical documents as a business practice?

If we are to restore trust in our institutions, including in the judicial process itself,
we have to start, at some point, to reform the servicing industry. The “dual track”
concept needs to end immediately. Fannie and Freddie need to be incentivized to be part
of the reform process, not part of the problem. MERS needs to end, as the servicers do
not need a “truth bailout” to go along with the massive financial gift we have given them
as a reward for truly abysmal business practices. A careful inquiry, point-by-point and
document-by-document, needs to be started so that investors can have faith in the fact
that they actually own what they think they own.

At each step, the interests of American homeowners need to be considered first.

Thank you for allowing me the opportunity to share these comments.

(%)
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Example of two trustees (US Bank and Wells Fargo Bank) suing at the
same time on the same note to foreclose on the same house. As you can
see from the attached Complaints, both US Bank Trust National
Association, as Trustee of the Sequoia Funding Trust, and Wells Fargo
Bank, NA, as Certificate Trustee for VINT Trust Series 2010-1, claim to
own the note in a case currently pending in Duval County Circuit Court,
See also, Ruscalleda v. HSBC Bank USA, 43 So.3d 947 (Fla. 3d DCA
2010) (HSBC and American Home Mortgage simultaneously attempted to
foreclose the same mortgage).

Extensive Punitives Order describing, the disconmect between the Affiant
and the actual facts of the case, in which the borrowers were not only not
in default, the servicer had actually lowered their payments to compensate
for wrongly forced-placed coverage. The affiant, whose deposition was
taken in 2003, confirmed she would not have executed her affidavit if she
had been permitied to review the complete loan history.

Example of affidavit purporting to show an equitable transfer — the Affiant
testified that the Affidavit itself was drafted by attorneys and did not
include facts with which he was familiar. Summary Judgment enterced for
Defendants, who unwittingly had purchascd a condemned house as part of
4 fraud scheme.

Example of mill firm and servicer submitting inconsistent facts and
exhibits to the Complaints to, as the Court put it, change “...as needed to
benefit the Plaintiff.” This case also highlights the difference between
what the mill fimm is told by the servicer and what the servicer submits to
the Court — the mill lawyer told the Court that the original documents were
not received from the servicer until months after the Complaint was filed
(and until after the first Motion to Dismiss), (see page 11 of the transcript)
while the servicer testified via Affidavit, after the case was dismissed with
prejudice, that the file documents weie forwarded shortly after the case
was sent to the mill firm (Affidavit, pages 2-3.)

Example of numerous inconsistent Assignments, and of the Bank taking
inconsistent positions before a trial Court and an appellate Court, Order
allowing punitive damages sets forth fact pattern in detail.

Assignment of Mortgage signed by office manager for David Stern’s
officc, as “Assistant Secretary” of MERS, together with the actual Power
of Altorney, which specifically provides the Assistant Secretary is limited
to signing Affidavits (not Assignments).
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EXHIBIT 7: Excerpt of BOA deposition, in which the BOA employee who was
charged with testifying, with knowledge, about a BOA credit disability
plan, confirmed he could not find out anything regarding the BOA credit
disability plan.

EXHIBIT 8: The GMAC mess.
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EXHIBIT 1

IN THE CTRCUIT COURT OF THE
4TH JURICIAL CIRCUIT, TN AND FOR
DUVAL COUNTY, FLORIDA

CIVIL DIVISION

CASENO..

WELLS FARGO BANK, NA., AS
CERTIFICATE TRUSTEE FOR VNT
TRUST SERIES 2010-1,

Plaintiff,

AL
JACQUhLlNE /. YULEE; NDON
CH.ASEIIOJ SOWNERS ASSOCIATION,
/a/ MERCEDES HOMES, INC, e e
UNKN() N SPOUSE OF JACQUELINE : .
P. YULEE;NUNKNOWN TENANT (S); IN } I E D
APR 14 0

\ POSSESSION OF THE SUBIECT
PROPERTY,

&"J\ Defendants.

COMPLAINT

The Plaintiff, WELLS FARGO BANK, N.A., AS CERTIFICATE TRUSTEE FOR VNT
TRUST SERIES 2010-1, sues the Defendants namex in the caption hereof and alleges:

COUNT!

1. This is 2u action to foreclose a mortgage on real property in DUVAL Coury, Florida.

2. On October 31, 2003, JACQUELINE P. YULEE execnied and delivered a promissory note and
Purchase Money Mortgage securing payment of the same to WELLS FARGO HOME
MORTGAGE, INC., which mortgage was recorded in the Official Records Book 11504, Page
862, of the Public Records of DUVAL County, Florida and which mortgaged the properry
described therein, then owned by and in possession of said mortgager. Said mortgage was
subsequently assigned to WELLS FARGO BANK, N.A., AS CERTIFICATE TRUSTEE FOR
VYNT TRUST SERIES 2010-1. A copy of the mortgage and assignment are attached hereto and
made & part hereof.

3. Plaintiff is the owner of said note.

4. Defendani(s), TACQUELINE P. YULEE, own(s) the property.

5. There has been a default under the note and mortgage held by Plaintiff in that the payment due
February 01, 2007 and all subsequent payments have not bren made. Plaintiff declares the full

amount due under the note and mortgage to be now dus.

10-17854
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6. All conditions precedent to the filing of this action has been performed or has occurred.

7. There is now due, owing and unpeid to the Plaintiff as of the dats of the filing of this complaiut
the following amounts on principal of said nete and mortgage: unpaid principal
balance: §206,811.90, plus interest, escrow, title search expenscs for ascertzining necessary
parties to this suit, title search, title exam, filing fec, and attomeys fees and costs.

8. Plaintiff has obligaed itsclf o pay the undersigned attomeys a reasonable fec for their services
herein, Pursuant to the Joan documents Plaintiff is cntitled to an award of attorneys fecs.

9. Defendants, as UNKNOWN TENANT(S), in possession of the subject property, may claim
some interzst in or {ien upon the subject property arising from being in actual posscssion of same,
but interest, if any, is subject and inferior to the lien of Plaintiff's mortgage.

10.  The Defendant, BRANDON CHASE HOMEOWNERS ASSOCIATION, INC. may claim
some interest in or lisn upon the subject property by virtuc of Claim of Lien, which is recorded at
Official Records Book 14049, Page 1492 of the Public Records of DUVAL County. Said interest,
if any, is subject and inferior w the lien of Plaintiffs mortgage. Additionally the Defendaat,
BRANDON CHASE HOMEOWNERS ASSOCIATION, INC., may clait some micrest in or
Yien upon the subject properiy by virtue of any asscssments pursuant to FL Stamis 720,3085.

1. The Defendant, MERCEDES HOMES, INC. may claim some interest in or licn upon the subject
property by virtue of ANY POSSIRLE INTEREST PURSUANT TO LACK, OF AFFIDAVIT
OR RESOLUTION AUTHORIZING EXECUTOR TO SIGN FOR MERCEDES HOMES,
INC., which is recorded at Official Records Book 11504, Page 861 of the Public Records of
DUVAL County. Said interest, if any, is subjest und inferior to the lien of PlaintifTs mortgage,

12, The Defendant, UNKNOWN SPOUSE OF JACQUELINE ¥. YULEE may claim some interest
in or lien upon the subject property by virlue of Any possible Homestead Interest. Said interest,

ifany, is subject and inferior to the lien of Plaintiff’s morigage.

‘WHEREFORE, Plaintiff prays as follows:

(a) That this Court will take jurisdiction of this cause, the subject matrer and the parties hereto.

(b.) Thatthis Court ascertain and determine the sums of money due and payable to the Plaintiff from
the Defendant(s), including without limitation principal, interest, advances, attorgey fees, and
¢osts pursuant to the loan documents,

(c.)  That the sum of money found to be duc 2s aforesaid bz decreed by this Court tv be z lien upon the

-~

lands described in Plaintif's mortgage.

10-17834



(d.,

(e)

()

(.8

10-17854
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That such lien be foreclosed in aceordance with the rulzs and established practice of this Court,
and upon faihure of the Defendants to pay the amount of money found to be due by them to the
Plaintiff, the said land be sold to satisfy said lien,

Thal this Court decree that the lien of the Plaint

Fis superior to any and all right, title or interest
of the Defendauts herein or any person or parties cluiming by, through or nnder them since the
institution of this suit.

That all right, title or interest of the Defendants oF any person claiming by, through or under tham
be forever barred and foreclosed.

‘That this Court grants general relief in this cause as in its discretion might be just and praper
including, but ot limited to, a deficiensy judgment, except where a discharge is applicable, if the

proczseds of the sale ave insufficient to pay Plaintiff's claim.

Law Offices of Marshall C.Watson, P.A.
1800 N.W. 49™ Street, Suife 120

Fort Lauderdale, FI, 33309

Telephone: (954) 4530365

(800) 441-2438

fie: (954) 771-6052

Barf/Number: 40692

(viselle Fiugges
Rar#66821



WELLS FARGO BANK, N.A, AS
CERTIFICATE TRUSTEE FCR VNT
TRUST SERIES 2010-1,

Plaintiff,

vs.

JACQUELINE P. YULEE; BRANDON
CHASE HOMEOWNERS ASSOCIATION,
INC; MECRCEDES HOMES, INC.,;
UNKNOWN SPOUSE OF JACQUELINE
P. YULEE; UNKNOWN TENANT (5% IN
POSSESSION  OF THE SUBJECT
PROPERTY,
Defendants.
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IN'THE CIRCUIT COURT OF THE
4TH JUDICIAL CIRCUIT, IN AND FOR
DUVAL COUNTY, FLORIDA

CIVIL DIVISION

CASENO.:

BORROWER CONTACT INFORMATION

Name: JACQUELINE YULEE
Address: 10909 BRANDON CHASE DRIVE
JACKSONVILLE, FL 32219

Phone number: Dl b (1 7 | a b u L’]

10-17854
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S A
Managing Attorneys ‘Telsphone (954) 4530365
Marshall C. Watson Facsimile (954) 7716052
Caryn A. Graham
Assaciate Afloracys Asspdiate Attorneys
Antanio Alonso Rebecsa Nilsen
Pacivia Aringo Cauri L. P
Ria Sankar Balran L Au‘i OFFiC E§ iichac Thillips
Laurence Darsky Frank: Reder
Anissa Holtor TRobin Reyes
Carolyn Dunik Krislen Rosenthal
Albert Buznik 1800 NORTH WEST 49TH STREET, SUITE #120 John Satezdo
Jessica Cabsern FORT LAUDERDALE, FLORIDA 33309 Francesca Sen Roman
Anwnio Campos Andrew Scolam
Tasa Castilio Ryan Shipp
Linda Chelvam Natini Singh
Connic Delisser Gail Sparks
Jenny Driomey Karen A, Thampaon
Ingrid Fadit Noel Vandenhonten
Penny Fraser Lea Vandergriff
Luke Eynn Barhara Venoncl!
Joann: Galipault Angela Viftighio
Micheel Gelety Associate Attorueys Assaciate Attorneys Lynn Maric Vouis
Cherti-Ann Giannel; Yanigue Jobnson Jan McLaughia Scalt Weiss
Barbasa Gonzalez. Iames Karrat Sabine Michel-Zamor Darian Wilitams
Kery Green Drian Kowal Aai Miller Vaios Zamekis
Can Guner Barmie Krumholz Karea E. Morgan
Sharj N, Hires Elizzheth Le Priscilla Moxam
Giszlle Hugues Karen Marozsan Arecb Naseer Of Counsel
“Tenia Hunter Sean A. Marshal) Erin Nevius. Johr on
Vida Jasaitis Mark Mastrarrigo Wm. David Newman, Jr. David Tabb
George Zamora
March 22, 2010

NOTICE REQUIRED BY THE FAIR DEBT COLLECTEON PRACTICES ACT

Property Address:

15 U.S.C. SECTION 1692, AS AMENDED

Owner:  JACQUELINE P. YULEE

Meortgagor:  JACQUELINE P. YULEE
Our File #  10-17854

10909 BRANDON CHASE DRIVE JACKSONVILLE, FL 32219

L. The Plainiiff, WELLS FARGO BANK, N.A,, AS CERTIFICATE TRUSTEE FOR VNT TRUST
SERIES 2010-1, is the crcditor to whom the debt is owed by tnose individuals who are obligated
under the promissory note and morlgage.

S

The debtor may dispute the validity of this debt, or any portion thereol, within 30 days of reczipt

of this Notice. If the debtor fails to dispute the debt within 30 days, the debt will be assumed valid

by the creditor.

3. Ifthe debtor notiffes the creditor’s law firm in writing within 30 days from receipt of this notice
that the debt, or any portion thereof, is disputed, (he creditor's law firm will obtain verification of
the debt, or & copy of a judgment and a copy of the verification will be mailed to the debror by the
creditor's law firm. Collection efforts, Tesulting in additional attorney foes and costs however, will
continue during this 30 day period until this office recetves the writcen request for verification,
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If the creditor named herein is not the original creditor, and if the debtor makes a written request
to the creditor's faw firin within 30 days of receipt of this Motice, the name and address of the
original creditor will be mailed to the debtor by the creditor's baw firm. Collection efforts, resulting
in additional attomey fess and costs however, will continue during this 30 day period until this
office receives the wrilten request for the name and address of ths original ereditor.

As of March 22, 2010, you owe a total amount of $254,661.45 in certified funds. Because of
interest, late charges, and other charges that may vary from day to day, the amount dug on the day
You pay may be greater. Hence, if you pay the amount shown above, an adjustment may be
necessary afler we receive your certified funds, in which event we will inform you before
depositing the check for collestion. For further information, please call 1-800-441-2438,

‘Wrilten requests putsuant to this notice should be addressed to FAIR DEBT COLLECTION
CLERK, Marshall C. Warson, P.A.

This communication is for the purpose of coliecting a debt, and any information sbtained from the
debtor will be used for that purpose.

The Law does not require me (the debt collctor) to wait until the end of the thirty-dey period
before suing you (the consumer) to collect this debt. Onee a lawsnit is commenced, all judicial
remedies will be zealously pursued and attomey fees and costs, which you may be responsible for,
in whole or in part, will be incurred., If, however, you request proof of the debt or the name and
address of the original creditor within the thirty-day period which begins with your receipt of this
letter, the Jaw requires me to suspend my sfforts {through litigation or otherwise) to collect the
debt until 1 mail the requested information to you. Once the requested information is mailzd e you
litigation efforts will resume,

Even though you are required to file a response to the lawsuit prior to the thirty (30) days, your
validation rights, as set forth in this notice, shall not expire for thirty (30) days.
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EXHIBIT “A”

NOTICE OF LEGAL ASSISTANCE
REGARDING FORECLOSURE CASES

You can lose the home you own as a result of the foreclosure papers served on you with
this Notice.

However, you may be able to save your home. You probably will need 2 lawyer to help
you.

Volunteer lawyers are available through The Jacksonville Bar Association to review your
situation to see whether your home can be saved.

If you would like to get legal help to save your home, you should call Jacksonville Area
Legal Aid at 356-8371. Your situation will be reviewed and referred to a lawyer who
will assist you if there is a basis for assistance.

It you cannot afford a lawyer, you will not be charged any lawyer’s fees, If you can
afford to pay reduced fees, but not regular fees, you may be charged only a reduced fee
within your financial ability.

You need to act right away if you want to try to save your home. If you delay, any rights
you have may be lost.

10-17854
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MORTGAGE 0132563346

DEFINITIONS

Words used in multiple seclions of this document are defined below and olher words are
defined in Sections 3, 11, 13, 18, 20 and 21. Certain rutes regarding ihe vsage of words used
In this document are also provided in Section 16.

(A) "Security Instrument” means this document, which is dated OCTOBER 31, 2003 '
‘together with all Riders 1o this document.

{B) "Borrower” is

JACQUELINE P. YULEE, AN UNMARRIED PERSON

Borrower is the morlgagor under this Securily Instrument.
{C} "Lender” is WELLS FARGD HOME MORTGAGE, INC.

Lender is @ Corporation
organized and existing under the laws of THE STATE OF CALIFORNIA

FLORIDA - Single Family - Fannle MueiFreddie Mac UNIFORM HHSTRUMENT FOAM 3010 101

Page 1 of 16 Hnitials: %’ SFLOL Rav 110200




141

Bpok 11504 Pane BE3

Lender’s address is

P. 0. BOX 5137, DES MOINES, JA_60306-5137

Lender is the morlgagee under this Security instrument.

(D} "Note " means the promissory note signed by Berrower and dated OCTOBER 31, 2003
The Note states that Borrawer owes Lender TWO HUNDRED THIRTEEN THOUSAND

SEVEN HUNDRED FIFTY AND NO/100 Dollars
us.$ plus interest Borrower has pramised to pay this debl in regular
Periatic Payments and 1o pay the tevl in full not fater than NOVEMBER 1, 2033

{E} “Property” means the property that is described below undar the heading “Transfer of
Rights in the Property.”

{F) "Loan” means the debt evidenced by the Note, plus imeresi, any prepayment charges
end late charges due under the Note, and all sums due unde? 1his Security Instrument, plug
interest,

{G] "Riders” means ail Riders ta this Security Instrument thal are executed by Barrower.
The foliowing Riders are to be execuled by Borrower [check box as applicable]:

O Adjustable Rate Rider [J condominium Rider [Jsecond Home Rider

] Balioon Rider [X] Planned Unit Development Rider [ 44 Family Rider

Jva Rider [] siweekly Payment Rider [l otner(s) [specifyt
Prepayment Rider

(H} “Applicable Law” means all conirolling applicable federal, state and local staiutes,
regulations, ordinances and adminisirative rules and orders (that have the effect of law) as
well as all applicadle final, non-appealable judicial opinions.

{l) "Community Associalion Dues, Fees, and Assessmenis” means all dues, fees,

assessments and other charges that are imposed on Borrower or the Property by a

ini iation, iation or similar ¢ fon.

(J} "Electronic Funds Transfer” means any transfer of funds, other then 2 transaclion

originated by check, draf, or similar paper instrument, which is initiated through an

alectronic ierminal, telephonic instrument, compuler, or magnetic tape so as lo order,
instruct, or authorize a fnancial institufion to debit or credit an account. Such term includes,

* but is not lmilad o, poink-of-sale transfars, aulomated teller machiue transactions, transfers
initiated by telephone, wire transfers, and aulomated ciearinghouse transfers.

{K) "Escrow items” means those items that are desgribed in Szction 3,

(8 Pr means any i award of or
proteeds paid by any third party {other than insurance proceeds paid under the coverages
destribed in Section 5) for: (i) damape 1o, or destruction of, the Propenty; (if) condemnalion
or other taking of all or any part of the Property; {iili) conveyance in lieu of condemnation; or
(iv) misrepr taticns of, or omissions as o, the value and/or condition of the Property.
(M) “Morigage Insurance” means insurance protecting Lender agalnst the nonpayment of,
or default on, the Loan.

(N} "Periodic Payment” means ihe regalarly scheduled amount due for (i} principal and
interest under the Note, plus {ii) any amounts under Section 3 of this Security strument.

SRAz  Rev (21EM0 Paga 2ol 6 Inttiais: }EE FORM 2010 1761
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(0) "RESPA" means the Real Estale Settlernent Procedures Act (12 U.8.C. Seclion 2601 et
seq.) and ils implementing regulation, Regulation X (24 CF.R. Parl 3500, as they might be
amendad from time to time, or any additional or islation or regulation that
governs the same subject matler. As used in this Securlty Instrument, "RESPA” refers to all
requirements ang restrictions that are imposed in regard to a *federally related morigage
fcan” even if the Loan does not qualify as a “federally related mortgage loen” under RESPA.
(P) *Suctessar in Interest of Borrower” means any party that has taken title to the Property,
whether or not that party has assumsd Borrawer's obligations under the Note and/or this
Security Insirument.

TRANSFER OF RIGHTS IN THE PROPERTY

This Security Instrument secures 1o Lender: () the repayment of the Loan, and all renewals,
extensions and modifications of tne Nots; and (if) the performance of Borrower’s convenants
and agreements under this Securily instrument and the Note. Far this purpose, Borrower
does hereby morigage, grant and canvey io Lender, the following descrined properly
{ocaled in the County of DUVAL

{Type of Recording Jurisdiction] [Name of Recording Jurisdiction):

LEGAL DESCRIPTION 15 ATTACHED HERETC AS SCHEDULE "A” AND MADE A
PART HEREOF.

THIS IS A PURCHASE MONEY MORTGAGE.

Parce! |D Numbar: which currently has the address of
10909 BRANDON CHASE DRIVE |Street)
JACKSONVILLE [Clty), Florida 32218 [Zip Code]

(*Property Address”}:

TOGETHER WITH all the improvements now or hereafler erected on the property, and
all easements, appurtenances, and fixiures now or hereafter a pant of the property. All
replacements and additions shall alsc be covered by lhis Security Instrument. Al of the
foregoing is refetred 1o In this Security Instrument as the “Propenly.”

SR Rw 11020 Pagedar 18 nnmm%/ FORM 2010 101
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BORROWER COVENANTS thal Borrower is lawiully szised of the estate hereby conveyed
and hes the righl to mortgage, grant and convey the Properly and that the Property is
unencumbered, except for encumbrances of record. Borrower warrants and will defend
generally the tille to the Properly against ali claims and demands, subject to any
encumbrances of recerd.

THIS SECLRITY INSTRUMENT combines uniform covenanis for national use and non-
uniform covenanis with limited variations by jurisdiction to constiute a uniform security
instrument covering real properly.

UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows:

1. Payment of Principal, Interest, Escrow ltems, Prepayment Charges, and Late Charges.
Borrower shall pay when due ihe principal of, and interesl en, the debt evidenced by the
Note and any prepaymeni charges and late charges due under the Note. Borrower shall
also pay funds for Escrow HMems pursuant io Section 3. Payments due under the Nole and
this Security Instrument shall be made in U.S. currency. Hawever, il any check or other
instrument received by Lender as payment under the Note or this Securily Instrument is
returned to Lender unpaid, Lender may require that any or all subsequent payments due
under Ihe Note and this Securily instrument be made in one or more of the foliowing forms,
as selected by Lender: (a) cash; (D} maney order; {c} certified check, bank check, treasurer’s
theck or cashier's check, provided any such check is drawn upon an institution wheose
deposils are insured by a federal agency, instrumentality, or eniity; or {d) Elecironic Funds
Transfer.

Payments are deemed recelved by Lendst when received at the Jocation desighated in
the Note or et such other iocation as may be designated by Lender in accardance with the
natice provisions in Section 13. Lender may return any payment or parlia! payment if the
payment ar parlial payments are Insufficient 1o bring the Loan current. Lender may accept
any payment or pariial payment insufficient 1o bring the Loan current, withaut waiver of any
rights hereunder or prejudice 10 its rights fo refuse such payment or partial payments in the
fulure, but Lender is not obligaled 1o apply such payments at the time such payments arc
accepted. If gach Periodic Payment is appiied as of ils scheduled due date, hen Lender
need not pay interest an unapplied funds. Lender may hold such unapplied funds until
Botrower makes payment fo bring Ike Loan current. If Borower does net do so within a
reascnable period of time, Lender shall either apply such fungs ar return them 1o Borrower.
It not applied earller, such funds will be applied 1o 1he outstanding principal balance under
the Note immediately prior to foreclosure, No offset cr claim which Borrower mighl have
pow or in the future against Lender shall refieve Borrower fram making payments due under
the Note and this Securlty Instrument or performing the covenants and agreements secured
by this Security Instrumant.

2. ion of Pay or Pr ds. Except as olherwise described in this Section 2,
all paymanis accepted and applied by Lender shall be applied in the following order of
priarity: (2] interest due under the Note; (b) principal due under the Mote; (c} amounts due
under Bection 3. Such payments shall be applied la each Periodic Payment in the order in
which i became due. Any remaining amounis shall be applied first ta late charges, second
1o any cther amounts due under this Security {nstrument, and then to reduce the principal
balance of the Note.

SFLM  Rev 110200 Page 5 of 18 mwmzw FORM 2010 11
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If Lender recelves a payment from Barrower for & delinquent Periodic Payment which
includes a sufficient amount 1o pay any late charge due, the payment may be applied 1o the
definquent payment and the jate charge. If more than one Periodic Payment is outstanding,
Lender may apply any paymeni receved from Borrower to the repayment of the Periodic
Payments I, and o lhe extent that each payment can be paid in full. To the extent
that any excess exists afier the payment is applled to the full payment of one or more
Pericdic Payments, such excess may be applied 1o any lale charges due. Vaoluntaty
prepayments shall be applied first fo any prepayment charges and then as described in the

Nate. .
Any icati e proceeds, or Miscell Proceeds ta

of p:
rincipal due under the Note shall not extend or posipone the due date, or change lhe
amount, of the Periodic Payments.

3. Funds for Escrow Items, Borrower shall pay 1o Lender on the day Periodic Faymenis
are due under the Note, until the Note is paid in full, a sum {the “Funds”} 10 provide for
payment of amounts due far: (a) taxes and assessments and other items which can attain
priority over this Security Instrument as a lien or encumbrance on the Property: {b)
leasehald payments or ground rents on the Property, if any; (c} premiums for any and all
insurance required by Lender under Section 5; and {d) Morigage insurance premiums, if
any, or any sums payable by Borrower lo Lender in fieu of the payment of Morigage
Insurance premiums in accordance with the provisions of Section 10. These items are called
*Escrow ltems.” Al origination or at any fime during the term of the Loan, Lender mey
require that Community Association Dues, Fees, and A if any, be d by
Borrower, and such dues, fees and assessmenis shail be an Escrow liem, Bosrower shall
prompily furnish o Lender all notices of amounts to be pald unger this Section. Borrower
shall pay Lender the Funds for Escrow tems unless Lender waives Borrower's obligation to
pay the Funds for any or all Escrow ltems. Lender may waive Borrawer's obligation 1o pay
to Lender Funds for any or all Escrow liems al any time, Any such waiver may only be in
writing. In the event of such walver, Barrawar shall pay directly, when and where payable,
the ampunts due for any Escrow llems for which payment of Funds has been walved by
Lender and, If Lender requires, shall furnish o Lender receipts evidencing such payment
within such time period as Lender may require. Borrower's obligafion fo make such
payments and to provide receipts shall for alt purposes be deemed to be a covenani ang
agreement camtained in this Security instrumend, as the phrase “covenant and agreement’
is used in Seclion 9. if Borrower is obligated to pay Escrow lems directly, pursuant 1o 2
waiver, and Borrower fails to pay the amount due for an Escrow ltem, Lender may exercise
its rights under Section 3 and pay such amouni and Borrower shall then be obligated under -
Saction 9 to repay to Lender any such amount. Lender may revoke the waiver as o any o
all Escrow ltems at eny time by a notice piven in accordance with Section 15 and, upon such
revocation, Borrower shall pay ta Lender all Funds, and in such amounts, that are then
reyuired under this Seclion 3.

Lender may, at any time, collect and hold Funds in an amount (a) sufficient {o permit
Lender to apply the Funds &t the fime specifled under RESPA, and (b} not fo exceed the
maximum amount 2 lender can require under RESPA. Lender shall estimate the amaount of
Funds due on the basis of current data and reasonable estimates of expenditures of future
Escrow ltems or otherwise in accordance with Applicable Law.
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The Funds shall be held in an institution whose deposits are Insured by & federal
agency, instr ity, or enfity {f ing Lender, if Lender is an instilution whose
deposits are so insured) or in any Federal Home Loan Bank. Lender shall apply ihe Funds
to pay the Escrow ltems no later than the time specified under RESPA. Lender shall not
charge Borrower for hoiding and applying the Funds, annually analyzing the escrow
account, or verifying the Escrow ltems, unless Lender pays Borrower interest on the Funds
and Applicable Law permits Lender to make such a charge. Uniess an agreemant is made
in writing or Applicable Law requires interest to be paid on the Funds, Lender shall not be
required 1o pay Borfower any inferest or earnings on ihe Funds. Borrower and Lender can
agree in wriling, however, that interast shall be paid on the Funds. Lender shalf give to
Borrower, wilhout charge, en arnbal accounting of the Funds as reguired by RESFA

Ifthere is a surplus of Funds held in escrow, as gefined under RESPA, Lender shall
account 1o Borrower for the excess funds in accordance with RESPA. If there is a shortage
of Funds held in escrow, as defined under RESPA, Lender shall nolify Barrower as required
by RESPA, and Borrower shalii pay to Lender the amount necessary 1o make up the
shortage in accordance with RESPA, bui in no more than 12 monthly payments. If there is a
deficiency of Funds held in escrow, as defined under RESPA, Lender shall notify Borrower
as required by RESPA, and Barrower shall pay to Lender the amount necessary to make up
the deficiency in accordance with RESPA, bul in no more than 12 manthly payments.

Upon payment in fult of all sums secured by this Security instrument, Lender shall
promptly refund to Borrower any Funds held by Lender.

4. Charges; Liens. Borrower shail pay all taxes, assessments, charges, fines, and
jmpositions aftributable lo the Property which can aftain priority over ihis Security
Instrument, leasehold payments or ground rents on ihe Property, if any, and Community
Associalion Dues, Fees, and Assessments, if any. To the extent that these items are Escrow
Hems, Borrower shait pay them in the manner provided In Section &

Borrower shall promptly discharge any lien which has priority over this Security
Instrument unless Borrower: (a) agrees in writing lo the payment of the cbligation sscured
by ke lien in a manner acceptable io Lender, but only so Jong as Borrower is performing
such agreement; (b) contesis the lien in good faith by, or defends againsi enforcement of
the lien in, legal proceedings which in Lender’s opinion operale to prevent the enforcement
af the lien while those proceedings are pending, but only untll such proceedings are
concluded; or {c) secures from the hoider of the lien an agreement satisfaclory 1o Lender
subordinating the fien to this Securily Instrument. If Lender determinas that any part of the
Property is subject to a lien which can attain priarity over this Securily Instrument, Lender
may give Borrower a nolice identifying the lien. Within 10 days of the date on which that
nolice s given, Borrower shall salisfy the llen or take one or mare of the actions sel forth
above in this Section 4.

Lender may require Barrower 1o pey a one-lime charge for a real estale tax verification
and/or reporling service used by Lender in connection with this Loan.
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s, Proparty insurance, Borrower shall keep the improvements now existing or hereafier
erected on the Property insured against loss by fire, hazards included within the term
“exiended coverage,” and any othar hazards inciuding, but not limited to, earthquakes and
fioads, for which Lender requires insurance. This Insurance shall be maintained in the
amounts (including deductible ievels) and for the periods that Lender requires. What
Lender requlres pursuznt to the preceding sentences can change during the term of the
Loan. The insurance carrier providing the insurance shall be chosen by Barrower subject to
Lender's right to disapprove Borrower’s choice. which right shall not be exercised
Lareasenably. Lender may require Barrower to pay, in conneciion with this Laan, either:
{a) & one-time charge for flood zone determination, certification and tracking services; or {b)
a one-lime charge for flood zone determination and ification services and
charges each time remappings or similar changes occur which reasonably might affect such
determination or certification. Borrower shalt also be respoasible for the payment of any
fees imposed by the Federal E t Agency ir © ion with the review
of any flood zone determination resulting from an objection by Borrower,

| Borrower fails to maintain any of ihe coverages described above, Lender may obtain
insurance coverage, al Lender's option and Borrower's expense. Lender is under no
obiipation to purchase any parlicular type or amount of coverage, Therefore, such coverage
shall cover Lender, but mighl or might nat protect Borrower, Borrower's equity in the
Property, or the contente of ihe Property, againsl any risk, hazard or liability and might
provide greater or lesser coverage than was previously in effect. Borrower acknowledges
that the cost of the insurance coverage so oblained might significantly exceed the cost of
insurance hat Borrower could have obtained. Any amounts disbursed by Lender under
this Section & sha!l become additional debt of Borrower secured by this Security Instrument.
These amounts shall bear interest at the Note rate from the date of disbursement and shall
be payable, with such interest, upon notice from Lender 1o Borrower requesting payment

Al insurance policies required by Lender and renewals of such policies shall be subject
1o Lender's right fo disapprove sueh policies, shall include a standard morlgage ctause, and
shall name Lender as morigagee and/gr as an additional loss payee. Lender shall have the
right 1o hold the policies and renawal cerlificates. )i Lender requires, Borrower shall
promplly give to Lender all receipts of paig premiums and renewal natices. If Borrower
obtains any form of insurance coverage, not atherwise required by Lender, for damage 1c,
or destruction of, the Property, such policy shall include a standard mortgage clause and
shall name Lender as mortigagee and/or as an addifional loss payze.

In the event of loss, Borrawer shall give prompt natice 1o the Insurance carrier and
Lender. Lender may make proof of lass if not made promplly by Borrower. Unless Lender
and Borrower otherwise agree in writing, any insurance proceeds, whether or not the
underlying insurance was required by Lender, shall be applied o restoration or repair of the
Propenty, if the ion or repalr is ically feasible and Lender’s securlly is not
jessened. During such repair and restoration period, Lender shall have the right fo hold
such insurance proceads uniif Lender has had an opporiunity o ingpeci such Property 16
ensure the work has been L d o Lender's saii: ion, provided that such inspection
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shall be undertaken promptly. lender may disburse proceeds for the repairs and
vestoration in a single paymenl or in a series of progress payments as ihe work is
completed. Unless an agreement is made in wriling or Applicable Law requires interest fo
be paid on such insurance proceeds, Lender shall nal be required to pay Borrower any
inlerest or earnings on such proceeds. Fees for public adjusters, or other third parties,
retained by Borrower shall not be paid out of the insurance proceeds ang shall be the sole
obligation of Borrower. I the restoration or repair is not economically feasible or Lender's
security would be be Jessened, the insurance proceeds shall be applied o the sums
secured by this Security tnstrument, whether or not then due, with the excess, if any, paid to
Borrawer. Such insurance proceeds shall be applied in the order provided for in Section 2.

I Borrower abandans the Property, Lender may file, negotizte and setile any available
insurance claim ang related matters. If Borrawer does not respond within 30 days o a
notice from Lender that the insurance carrier has offered 1o setile a claim, then Lender may
negotiate and seftle the claim. The 30-day period will begin when the nofice is given, In
either event, or If Lender acquires the Property under Section 22 or otherwise, Borrower
hersby assigns 1o Lender {a} Borrower’s rights o any insurance proceeds in an amount not
to exceed the amounts unpaid under the Note or this Security lnstrument, and {b) any ather
of Bomower's righls {other than the right to any refund of unearmed premiums paid by
Borrower) under gil insurance policles covering the Property, insofar as such rights are
applicable to the coverage of the Property. Lender may use the insurance proceeds aither
1o repair or restore ihe Property or to pay amounts unpaid under the Note or this Security
instrument, whether or nol then due.

&. Occupancy. Borrower shall occupy, establish, and use the Praperty as Borrower’s
principal residence within 60 days after the execution of this Security Instrument and shall
confinue 1o occupy the Property as Borrower’s principal residence for at leasl ane year afler
the date of occupancy, unless Lender otherwlse agrees in wriling, which cansent shall nol
be unreasonably withheid, or unless exienuiating circumstances exist which are beyand
Borrower's control.

7 , Mai and F ion of the Property; inspections. Borrower shalf
not destroy, damage or impair the Property, allow the Property to deteriorate or commit
waste on the Property, Whether or not Barrower is residing in the Property, Borrower shall
maintain the Properly in order to prevent the Property from deleriorating or decreasing in
value due 1o its condition. Lnless it is getermined pursuant to Section 5 that repair or
T ion is not y Ieasible, shall promptly repair the Property if
dameged to avoid further jaration or damege. if i or O tion proceeds
are paid in connection with damage te, or the taking of, the Property, Bormower shall be
responsibie for repairing or restoring the Property only if Lender has released proceeds for
such purposes. Lender may disburse proceeds for the repairs and restoration in a singie
payment or in a series of progress payments as the work is completed. If the insurance or
condemnation proceeds are nol sufficient to repair or restore the Property, Borrower is nol
refieved of Barrower’s obligation far the campletion of such repair or resloration.

Lender ar iz agent may make reasanable entries upon and inspectiens of the Property.
If # has reasonable cause, Lender may inspec! the Interior of the impravemenis on the
Property. Lender shall give Borrower notice at the time of or prier to such an interior
inspection specifying suth reasonabie cause.
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8. Borrower's Loan Applicaion, Borrower shall be in default if, during the Loan
application process, Borrower or any persons or entities acting at the direction of Borrower
or wilh Borrower's knowledge or consent gave materially false, misleading, of inaccurale
Information or statements fo Lender [or failed to provide Lender with malerial information)
in connection with the Loan. Material representations inciude, put are not limited to,
{ Borrower's p of the Property as Borrower's principal

rapl
residence.

9, Proteclion of Lender's Inferest in the Property and Rights Under this Security
Instrument. If {a) Borrower fails to perform lhe s and i ined in this
Security Instrument, (b) there is & jegal p ing that might signil ity affect Lender's
interest in the Properly and/or rights under this Security Instrument (such as a proceeding
in bankrupicy, probate, for condemnation or forfetiure, for enforcement of a lien which may
attain priority over this Security Instrument or to enforce laws or regulaiions), or {c)
Borrower hes abandoned the Property, then lLender may do and pay for whataver is
reascnable or appropriate to protect Lender's interest in the Propery and rights under this
Security I t, including p ing and/or ing the value of the Property, and
securing and/or repairing the Properly. Lender's actions can include, but are not limited to:
(a) paying any sums secured by a lien which has priority over thig Security instrument; (b}
appeering In court; ant {c) paying reasonable atiorneys’ faes 1o protect its interest in the
Property and/or rights undey thie Security Instrument, including its secured position in 2
bankruptey proceeding. Securing the Properly includes, put is not limited to, entering the
Property to make repairs, change locks, replace or board up daors and windows, drain
waler fram pipes, ¢hminate building o other code viotations or gangerous conditions, and
have utilitiesturned on or oft. Although Lender may take action under this Seclion 9, Lender
does not have to do sa and Is not under any duty or obfigation to do so. It is agreed that
Lender incurs no liability for not taking eny or a1l actions authorized under this Section 9.

Any amounts disbursed by Lender under this Section 8 shall hecome addifiona! debl of
Borrower secured by this Security instrumeni. These amounts shal bear imerest al 1he
Note rate from the date of disbursement and shall be payable, with such interest, UpoR
notice from Lender to Borrower requesting payment.

If this Security Instrument is on a Jaasehold, Borrawer shall comply wilh all the
provisions of the lease. I Borrower acquires fee tile to the Properly, the |easehold and the
fee titie shall not merge uniess Lender agrees 10 the merger in writing.

10, Mortgage insurance. If Lender required Merlgage Insurance as a cangition of
making the Laan, Borrower shall pay the premiums required to maintain the Mortgage
insurance in effect. If, for any reasen, the Morigage Ingurance coverage required by Lender
ceases 10 be available from the morigage insurer thal previously provided such insurance
and Borrower was required to make I i d p: 1s joward the p i
for Morlgage Insurance, Barrower shai} pay the premiums required to obtain coverage
substaniially equivaient to the Morigage Insurance previously in eflect, at a cosl
substantially equivaleml to the cost to Borrower of ihe Mortpage Insurance previously in
effect, from an alternate morigage insurer selected by Lender. I substantially equivalent
Morigage is not Nlable, Borrower shalt continue 1o pay 1o Lenger the
amount of the separately designated payments that were due when the insurance coverage
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ceased lo be in eflect. Lender will accept, use and retain these payments as 3
non-refundable loss reserve in Jieu of Morlgage lasurance. Such loss reserve shali be
non-refundable, notwithstending the faci the the Loan is uitimately paid in full, and Lender
shall not be required o pay Borrower any interesi or earnings on such loss reserve.
Lender can no longer require loss reserve pavments if Morigege Insurance coverage {in the
amoun! and for the period that Lender reguires) provided by an insurer selecied by Lender
again becomes available, is obtained, and Lender requires separately designed payments
toward the premiums for Morigage \nsurance. If Lender reguired Mortgage [nsurance as 2
conditlon of making the Laan and Borrower was required to make separately designed
payments 1oward the premiums for Morigage Insurance, Barrower shall pay the premiums
required to maintain Mortgage Insurance in effect, or to provide 2 non-refundable loss
reserve, until Lendet’s requirement for Morigape insurance ends in accordance with any
written agreement between Borrower and Lender providing far such termination or unfif
\ermination is required by Applicable Law. Nething in this Seclion 10 afects Borrower's
obligation to pay interest at the rate provided in the Note.

Morigage Insurance reimburses Lender {or any entity ihat purchases the Note) for
certain losses it may incur if Barrowar does not repay the Loan as agreed. Borrower is nol
a party to lhe Mortpage tnsurance.

Mortgage insurers evaluate their total risk on all such insurance in force from time to
time, and may enter inic agreements with other parties that share or motdify their risk, or
reduce losses. These apreements are on terms and conditions that are satisfaciory 1o the
morlgage insurer and 1the ather party (ar parfies) 1o these agreemenis. These apreements
may require the mortgage insurer to make payments psing any source of funds that the
morgage insurer may have available (which may include funds oblained from Mortpage
{nsurance premiums}.

As a result of these agrsements, Lender, any purchaser of the Note, another insurer,
any rainsurer, any other entity, or any affiliate of any of the faregoing, may receive (directly
or indirectly) amounts thal derive fram {or might be characterized as) a portion of
Borrower's payments for Mortgage Insurance, in exchange for shating of modifying the
morigage insurer's risk, or reducing losses. If such agreemant provides that an affiliate of
Lender takes a share of the insurer's risk in exchange for a share of ihe premivms paid 1o
the insurer, the arranpement is often termed “captive reinsurance.” Further:

(a) Any such agreaments will not affect the amounts that Borrower has agreed fo pay
for Mortgage Insurance, or any ather ferms of the Loan. Such agresments will not increase

the amount. wili owe lor and they will not entifle Borrower o
any refund.

{b} Any such agreements will not affect the rights Borrower has - if any - with respect
to the Mortyage under the ction Act of 1998 or any other law.

These rights may include the right to receive certaln disclosures, to request and obiain
cancellafion of the Morigage Insurance, to have the Mortgage Insurance terminated
automatically, and/or to receive & refund ol any Morigage Insurance premiums that were
neamed at the time of such cancellation or termination.
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. ig t of Pr ds; Forteiture. All Miscellancous Proczeds
are hereby assigned 1o and shall be paid to Lender.
If the Property is di d, such Mi Pr ds shall be applied to

restoration or repalr of the Property, ifthe tion or repair is €co \ly feasible and
Lender's security is not lessened. During such repair and resioration period, Lender shall
have the right 1o hold such Miscellaneous Procecds until Lender has had an opportunity 1o
inspect such Propsrty lo enstire the work has beer completed 1o Lender's satisfaction,
provided that such inspection shall be undertaken prompilly. Lender may pay for the repaire
and restoration in a single disbursement or in a series of progress payments as the work is
completed. Unless an agreement is made In writing or Applicable Law requires interest t©
be paid on such Miscellaneous Proceeds, Lender shall not be reguired 1o paY Barrower any
interest or earnings on such Miscellaneous Proceeds. If the restoraiion or repair is not
economically feasible or Lender's securily would be fessened, the Miscellaneous Proceeds
shall be applied to the sums sacured by this Security Instrument, whether or not then due,
with the excess, if any, paid to Borrower. Such Miscellaneous Proceeds shall be applied in
1he order provided for in Saclion 2.

In the svent of a fotal takinp, destruction, or loss in vatue of the Property, the
Miscellaneous Proceeds shall be applied to the sums secured by this Security nstrument,
whether or nat then due, with 1he excess, if eny, paid to Borrower.

In the event of a partiel taking, destruction, or loss in value of the Property in which the
fair market value of the Properly immedialely before the parlial taking, destruction, or loss
in value is equal lo or grealer than the amount of the sums secured by this Security
Instrument immediately befare the parlial laking, destruction, or loss in vaiue, unless
Borrower and Lender otnerwise agree in wriling, the sums secured by this Security
instrument shall be reduced by the ameunt of the Mk ous Praceeds iptied by the
following fraction: (a) the 1otal amount of the sums secured immediately before the partiat
taking, destruction, or loss in value divided by (b) the fair market value of the Property
immediately before the partial taking, destruction, or loss in velue. Any balance shall be
paid 1o Borrower.

In the event of a partial taking, destruction, or oss In value of the Property in which
the fair market vaiue of the Property immediately before the parlial taking, destruction, or
loss in value is less than the amount of the sums sezured immediately before the partial
taking, destruction, ar lass in value, unless Borrower and Lender olherwise apree In writing,
the Miscellaneous Proceeds shall be applied to the sums secured by fhis Security
{nstrument whether ot not the sums are then due.

If the Property is abandoned by Borrower, or if, afler nofice by Lender to Borrower that
the Opposing Party (as defined in tha next sentence) oflers to make an award to ssille a
claim for damages, Borrawer fails 1o respond to Lenoer within 30 days after the date the
nolice is piven, Lender is authorized 1o collect and apply the Miscelianeaus Proceeds eilher
1o restoration or repair of the Property or 1o the sums secured by this Securlty Instrument,
whether or not fhen due. “Qpposing Parly” means the third party that owes Bottower
Miscellanenus Procesds or the party against whom Borrower has a right of action in repard
to Miscellaneous Proceeds.
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Borrower shall be in default if any action or proceeding, whather civil or criminal, is
begun that, In Lender’s judpment, could result in forfeiture of the Property or otier material
impairment of Lender’s interest in ihe Property or rights under this Security Instrument.
Borrawer can cure such a default and, if acceleration has occurred, reinstate @s provided in
Seciion 19, by causing the action or proceeding to be dismissed with & ruling that, in
Lender's judgment, precludes forfeiure of the Property or ather material impairment of
Lender's interest in the Property or rights under this Security instrument. The proceeds of
any award or claim for damages that are attributable 1o the impairment of Lender’s inleresl
in the Properly are hereby assigned and shall be paid to Lender.

All Miscellaneous Proceeds that are not applied o restoration or repair of the Property
shall be appliied in the order provided for in Section 2.

12. Borrower Not Releasad; Forbearance By Lender Not a Waiver, Extension af the lime
for payment ar madification of amoriization of the sums secured by this Security instrument
pranted by Lender to Bomower or any Successor in Intarest of Borrower shall not operale o
release the liability of Borrower or any Successars in Interesi of Borrower. Lender shall nol
be required io p i against any in interes! of Borrower or o
refuse o extend time for payment or otherwise modify amortization of the sums secured by
this Securlty Instrument by reason of any demand made oy ihe original Borrower or any
Successors in Interest of Borrower. Any forbearance by Lender in exercising any right or
remedy including, without fimf ion, Lender's of pay ts from third persons,
entities or Successors in tnterest of Barrower or in amounts less than the amount then due,
shail not be a waiver of or preclude the exercise of any right ar remedy.

13, Joint and Several Liability; Co-signers; Successors and Assigns Bound, Borrower
cavenants and agrees that Borrower’s obligations and Jigbility shall be joinl and several.
However, any Borrower who £o-signs this Security Insirumeni but does nat execule the Note
(a "co-signer’): (a) is co-signing this Security insirument only 1o morigage, grant and convey
the co-signers interest i the Property undar the ferms of this Security Instrument; () is not
personally obligated o pay the sums secured by this Security Instrument; &nd {c) agrees
that Lender and any other Borrower can agree 1o extend, modify, forbear or make any
accommodations with regard to the terms of this Security instrumeni or the Nale withoui the
co-signer’s consent.

Subject 1o the provision of Section 18, any Successor in interest of Barsower who
assumes Borrower's cbiigations under this Security Instrument in writing, and is approved
by Lender, shall obtain all of Borrower’s rights and benelits undes this Security Instrument.
Barrower shall not be released from Borrower’s obligations and liability under this Security
{nsirument unless Lender agrees fc such release in wriling. The covenants and agreements
of this Security instrument shall bind {excepl as provided in Section 20) and benefit the
successors and assigns of Lender.

44, Loan Charges. Lender may charge Borrower fees for services performed in
conneclion with Borrower's gefault, for the purpose of protecting Lender’s interest in the
Properly and sights under ihis Securlty Instrument, including, but not limited 1o, atiorneys’
fees, properly inspection and valuation fees. in repard to any other fees, the absence of
express avthority in this Security Instrument o charge a specific fae 10 Borrower shall not
be construsd as a prohibition on the charging of such fee, Lender may not charge fees thal
are expressly prohibited by this Security instrument or by Applicable Law.
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ifthe Losh is subject to a law which sets maximum loan charpes, ang that law is finally
interpreted so thal the interest or oiher loen charges collected or fo he coliected in
connection with the Loan exceed the permilied limits, then: {8) any such loan charge shalt
be reduced by the amount necessary 1o reduce the charge to the permitted limit; and (b)
any sums already collected irom Borrower which excecded permitied limits wil! be refunded
1o Borrower. Lender may choose 1o make this refund by reducing the principal owed under
the Note or by making a direct payment o Borrower, W a refund reduces principal, the
reduction will be freated as a partial prepayment without any prepayment charge {whether
or not a prepayment charge is provided for under the Note}. Borrower’s acceplance of any
such refund made by direct payment lo borrower will consfitute a waiver of any right of
action Barrower might have srising out of such overcharge.

45. Nofices, All notices given by Borrower or Lender in connection with this Security
Instrument must be in writing. Any nolice 1o Borrower in connection with this Becurity
Instrument shall be deemed to have been piven to Borrower when mailed by first class mail
or when actually delivered to Borrower's nolice address if sent by other means. Notice 1o
any one Barrower shall constitute natice to all 5 unless Appli Law expresst
requires otherwise. The notice address shall be the Property Address unless Borrower has
designaled a substitule nolice address by notice 1o Lender. Barrower shall prompily notify
Lender of Borrower's change of address. If Lender specifies 3 procedure for reparting
Borrower's change of address, then Borrower shall only report a change of address through
that specified procedure. There may be only one designated nolice address under this
Sacurity instrument at any one time, Any nctice to Lender shall be given by delivering it or
by maifing it by first class mail o Lender's address stated herein unless lender has
designated another address by rotice lo Borrower. Any nolice in connection with this
Security Instrument shall not be deemed 1o have been given o Lender until actually
received by Lender. If any notice required by this Security instrument is also requirsd
under Applicable Law, lhe Applicable Law requirement will satisfy the correspanding
requiremsent under this Security instrement.

16, ing Law; Rules of C tion. This Securily instrument shall
be govetned by federal law and the law of the Jurigdiction in which the Praperty is ocated.
All rights and ebiigations contained in this Security Instrument are subject 1o any
T and i f Applicable Law. i Law might explicitty ar implicilly
aliow the parties to agree by contract or it might be silent, but such silence shall not be
construet as a prohibition against agreemen by contract. I the evenl lhat any provision or
clause of this Becurlly instrument or the Note conflicts with Applicable Law, such conflict
shall nat affect olher provisions of this Security tnstrument or the Nole which can be given
effect without the conflicting provision.

As used in this Security Instrument: {a) words of the masculine gender shall mean and
include oorresponding neuter words or words of the feminine gender; (b) words in the
singular shall mean and include the plural and vice versa; and (c) the word "may” gives
sole discretion without any obligation lo take any action.

17. Borrower's Copy. Borrower shall be given ane copy of the Nole and of this Security
Instrument.
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48, Transfer of the Property or a Beneficial Inerest in Borrower. As usad in this
Section 18, "Intarest in the Properly” means any {egal or beneficial interes! in the Propery,
includiag, but nol limited to, those beneficial interests transferred in a bond for deed,
contract for deed, instaliment sales contract or oscrow agreement, the intent of which is the
transfer of litie by Borrower at 8 future date o a purchaser.

It alf or any part of the Property or any Interest In the Property is sold or transferred
(or if Borrower |s not a natural persan and a benaficial interest in Borrower is soid or
transferred) without Lender’s priar written consent, Lender may regquire immediate payment
in full of all sums secured by this Security Instrument. However, this option shall not be
exercised by Lender if such exercise is prohibited by Applicable Lav.

If Lender exercises this option, Lender shall give Borrower notice of acceleration. The
notice shall provide a period of not tess than 30 days from the date the notice s given in
accordance with Seckion 15 within which Borrower must pay all sums secured by Wis
Security Insirument. |f Borrower fails to pay these sums prior 1o the expiration of this
period, Lender may invoke any remadies permitied by this Security Instrument without
further notice or demand on Borrower.

19, Borrower’s Right to Reinstate After Accsleration. if Borrowsr mests certain
conditions, Borrower shall have the right to have enforcement of this Securily Instrument
discontinied at any time prior 10 the earliest of: (a) five days before sale of the Property
pursuant o any power of sale contained in this Securily \nstrument; (b) such other period as
Applicable Law might specily for the termination o Borrower's right 1o reinstate; ar {¢) entry
of a judgment enforcing this Security Ingtrument. Those conditions are that Borrower: (a)
pays Lender all sums which then would be due under this Security fnstrument and the Nole
as if no acceleration had occurred; {b) cures eny default of any other covenanis or
agreements; (c) pays all expenses incurred in enforcing his Security insirument, inchuding,
bul not imited to, reascnable attorneys’ fees, property inspeciion and valuation fees, and
ofher fees incurred for the purpose of protecting Lender's interest in the Properly and rights
under this Security Instrument; and (d) takes such action as Lender may reasonably require
o assure thal Lender's interest in the Property ang rights under this Security Insirument,
and Borrower’s obligation to pay the sums secured by this Security Instrument, shall
continue unchanged. Lender may require that Borrawer pay such reinstalement sums and
expenses in one or more of the following forms, as selected by Lender: (2) cash: {b) maney
order; {c) certified check, bank check, treasurer's check or cashier's check, provided any
such check is drawn upon an instiution whose deposits are insured by a federal agency.
instrumentality or entity; ar (d} Elecironic Funds Transfer. Upon reinstatement by Borrower,
this Security instrument and obligalions secured hereby shall remain fully effective as If no
acceleration had occurred. However, this right 1o reinstate shall not apply In the case of
acceleration under Section 18.

20, Sale of Note; Change of Loan Servicer; Notice of Grievance. The Nole or a partial
interest in the Note {tagether wiih this Security Instrument) can be sold one ar more times
wilhout prior actice to Borrawer. A sale mipht result in a change in the eniity (known as the
“Loan Servicer*) thai collects Periodic Payments due under the Nole and this Security
instrument and performs other morigage loan gervicing ohligations under the Note,

SFute e 172000 . Page 14 of 1B mnm;)?‘ FORMMIE 101
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this Securily Instrument, and Appllcabie Law. There also might be one or mare changes of
the Loan Servicer unrelaled to a sale of the Note. If there Is a change of the Loan Servicer,
Borrower will be given written notice of the change which will state the name and sddress
of the new Loan Servicer, the address io which paymenis should be made and any other
information RESPA requires in connection with a8 notice of transfar or servicing. If the Note
is sold and thereafter the Loan is serviced by a Loan Servicer other than he purchaser of
the Note, the morigage Ioan servicing cbligations to Borrower wili remain with ihe Loan
Servicer or be transferred to a successor Loan Servicer and are nat assumed by the Note
purchaser unless otherwise provided by the Note purchaser.

Neither Borrower nar Lender may commence, join, or be joined o any judicial action
{as either an individuat fitiganl or the member of & ciass) that arises fram the other party’s
actions pursuant to this Securily Instrument or thal alleges thal the otner party has
hreached any provisian af, or any duty owed by reason of, this Security instrument, until
such Borrower ar Lender has nolified the other parly {wiln such notice given in compliance
with the requirements of Section 15) of such alleged bresch and afforded the other party
hereto a reasonable period after the giving of such nolice to take corrective aclion. i
Applicable Law provides a time period which mus1 elapse befare cerlain action can be
taken, that time period will be desmed 1o be reasonable for purposes of this paragraph.
The notice of acceleration and opportunity to cure given 10 Borrower pursiani to Section 22
and the notice of acceleration given to Borrower pursuant 1o Section 18 shall be deemed 1o
satisfy the nolice and opporiunity to take correclive action provisians of this Section 20.

21, Hazardous Substances. As used in this Section 2t: {2} *“Hazardous Substances”
are those substances defined as toxic or hazardous substances, pollutants, ar wastes by
Environmental Law and the following substances: gasdline, kerosene, other fiammable or
ioxic petroleum products, toxic pesticides and herbicides, volatile solvents, materials
containing asbestos or farmaldehyde, and radicactive materials; (b) "Environmental Law"
means federal laws and laws of the jurisdiction where the Property is located that relate to
health, salety or environmental protection; [c) “Enviranmental Cleanup” includes any
response action, remedial aclion, or removal action, as defined in Environmenial Law; and
(d) an “Environmental Condifion” means & condition that cap cause, contribute to, or
olherwise irigger an Environment Cleanup.

Borrower shall not cayse or pennit the presence, use, disposal, storage, or refease of
any Hazardous Substances, or threaten to release any Hazardous Substances, on or In the
Properly. Borrower shall nol do, nor allow anyone else lo do, anything affecting the
Property (a) that is in violation of any Environmemtal Law, (B) which creates an
Environmental Condition, or {c) which, due to ihe presence, use, or release of a Hazardous
Substance, creales a condition that adversely affects the valus of the Property. The
preceding two sentences shail not apply 1o the presence, use, or starage on the Property of
small quantities of Hazardous Substances that are generally recognized to be appropriate o
normal r fal uses and o mail of the Property {including, but nat limited 10,
hazardous substances in consumer products).

S7L15  Rev 09/1100 Page 15.0f 18 FORM 3010 101
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Borrower shall promptly give Lender writlen notice of {a} any investigation, claim,
demand, lawsuil or other aclion by any governmental or regutatory agency or private parly
Involving the Property and any F d: or Envir ! Law of which
Borrower has aciual knowledge, (b) any Environmental Condition, including but not limited
1o, any spilling, leaking, discharpe, release or threat of release of any Hazardous Substance,
and (c) any condition cavsed by the prescnce, use or release of a Hazardous Substance
which adversely afiecis the value of the Property. If Borrower learns, or is notified by any
governmental or regulalory autharily, or any private parfy, that any removai or other
remediation of any Hazardous Substance affecting fhe Property s necessary, Borrower shall
promptly take all necessary remedial aclions in accordance with Environmental Law.
Nothing herein shall creale any obligation on Lender for an Environmental Cleanup.

NON-UNIFORM COVENANTS. Botrower and Lender further covenant and agres as
follows:

22, Acceleration; Remedies. Lender shall give nofice to Borrowar prior {o acceleration
following Borrower's breach of any cavenant or agreement in this Security Instrument (but
not prior to acceieration under Section 18 uniess Applicable Law provides otherwise), The
notice shal! speciy: {a) the default; {b) the action required tn cure the default (c) a date,
not less than 30 days from the date the nolice is given to Borrower, by which the default
must be cured; and (d) that faiiure to cure the default on or betore the date specified in the
notice may result in acceleration of the sums secured by this Security instrument,
foreclosure by judicial proceeding and sale of the Property. ‘The nofice shall further inform
Borrower of the right to reinslate after accelsration and the right to assert in the foreclosure
proceeding the non-existence of a default or any other defense of Bosrower to acceleration
and foreciosure. i the default Is not cured on or before the date specified in the nofice,
Lender at ifs option may require immediate payment in full of all sums secured by this
Security Instrument without further demand and may foreclose this Security Instrument by
judicial proceeding. Lender shall be entilied to collect all expenses incurred in pursuing the
remedies provided in this Section 22, including, but not limited fo, reasonable attorneys’ {ees
and costs of title svidence,

23, Release. Upon paymeni of all sums secured by this Security Instrument, Lender
shall release thls Security instrumenl, Borrower shall pay any recordation costs, Lender
may charge Borrower a fee (or releasing this Security insirument, but anly if the fee is paid
to a third party for services rendered and the charging of the fee is permitted under
Applicable Law.

24. Attorneys” Fees, As used in this Security Instrument and the Note, attorneys’ fees
shall include those awarded by an appeliale courl and any aftorneys’ fees incurred ina
bankrupicy proceeding.

25, Jury Trial Waiver. The Sarrower hereby waives any right to a trial by jury in any
action, p i claim, or faim, whether in contract or lort, at law or in equity,
arising out of or in any way related to this Security instrument or ihe Note.

SFLIS  Rw DO Page 16 of 13 mman%_ FORM 2010 /01
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in
this Security Instrument and in any Rider executed by Borrower and recorded with i

Signed, sealed and delivered in the presence of.

autiat/

Jen Hell

(Sea))
Borrower

MIULEE
RANDON CHASE DRIVE
VILLE, FL 32218

Stephanie L. Richards

SFLI?  Rev 1272700 Page 17 ¢ 18 )mmlnél;(’ ) FORM J0 1407
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County s

STATE OF FLORIDA,
This foregoing instrument was acknowledged befare me this DC;T Zl‘ ’2,0 Ojby

JACQUELINE P. YULEE, AN UNMARRIED PERSON

who is personally known lo me or who has produced dvwes ! {om®{ s identification.

Notary Public
\

JANHALL
MY COMMISSION # DD 183458
i

EXPIFES: Marth ), 2007
‘Boncoc Tiru Moty Puke U s

SFLIE  Rev 104BA0 Page 18 0115 Initiata:, }VT FORM 3010 101
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Exhibit "A"

Lot 50, BRANDON CHASE, as per plat thereof, recorded in Plat Book 55, Page 13, 13A-13G, of the Public

Records of Duval County, Florida




159

VNM

Book 11504 Pane [-1:3 B

PREPAYMENT RIDER 0133563346

THIS FREPAYMENT RIDER is made this .. . day of ..OCTOBER . AR,
and is incorporated into and shall be deamed 1o amend and supplemant the Mortgage,
Deed of Trust or Security Desd (the “Security instrument”) of the same date given by the

vndersigned (the “Borrower’} to secure Borrower's Note 10 v
WELLS, FARGO.HOME MORTGAGE, INC.

of the same date and covering the Property described in the S
Jocated at: .1090% BRANDON CHASE BRIVE. 4AGKSO) £
(Property Address)

ecurlty Instrument and
.32

PREPAYMENT COVENANTS. in addition to the covenants and agreements
made in the Security instrument, Borrower and Lender further covenant and agree as

follows:

| have the right to make payments of principal at any time belore they are due.
A prepayment of all of the unpaid principal s known as 2 “fuil prepayment” A
prepayment of only part of the unpaid principal Is kmown as 2 “partial prepayment.”

Except as provided below, | may make a2 full prepayment or a partial
prepayment at any fime without paying eny penalty, However, It within the first
o (2.} year(s) after the execution of the Security instrument | meke full
prepayment, | will pay & prepayment charge in an amount egual fo the payment of six
(6) months’ advance interest, at the interest rate provided for under the Note, on the
amount prepaid which is In excess of twenty percent {20%) of the originat princlpal

amount.

Prepayment RioAr
(AL, AZ, CA, CD, €T, DE, FL, GA, HI, [D, IN, KY, (Page10t2)
WAL ME, 7. D, NE, NH, NV, Y, OK, PA, 5G, 50, TN, T%, UT, Wh, WYl EC180L. Rev. 09/04163
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BY SIGNING DELOW, Borrower accepts and agrees 1
contained in this Prepayment Rider.

Prepayment Rider
(AL, AZ, CA, €O, CT, DE, FL, GA, Hl, 10, N, KY,
MA, ME, N7, RD, NE, N, NV, NY, OX, PA, 9C, 5D, TR, TX, UT, WA, WY)

page 882

0133563346

o the terms and provisionps

(Seal)
-Borrower

{Page 2 of 2)
EC180L Rev. 09/04/03
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PLANNED UNIT DEVELOPMENT RIDER

THIS PLANNED UNIT DEVELOPMENT RIDER is made this Octaber 31, 2003, and is incorporated ito and
shali be deemed to amend and supplement the Mortgage, Deed of Trast, or Sccarity Deed (the "Security Instrument*} of the
same date, given by the undersigned (the “Boirower”) fo secure Borrower's Note to WELLS FARGO HOME
MORTGAGE, INC. {the "Lender") of the sarne daze and covering the Praperty described in the Security Instrument and
located at:

10908 BRANDON CHASE DR, Jacksonville, Florida 32219
(Praperty Address)
The Property includes, bu s not limitec to, a pascel of land improved with a dwulling, together with other such parcels and
cerfain conmon aress and facilities, as described i 55, 13, 13A-13G, Public Records of Duval County, {the
*Declaration”). The Property is 2 part of a planned unit development known as

BRANDON CHASE
(Name of Planned Uit Development}

(the "PUD"), The Property also includes Borrower's interest in the homeowners assosiation ar equivalons entity evning or
maraging the common ercas 2nd facilities of the PUD (the "Qwners Association”) and the vses, bnefits and prozeeds of
Bormrowe:’s interest.

PUD COVENANTS. In addition to ths coverants and agreements made in the Security Instrument, Borrower and
2 ender further covenant and agree as follows:

A. PUD Obligations. Borrower shall perform all of Bormower’s obligations under the PUD's
Constituent Doesrnents. The "Comslitient Documems™ ere the (i) Declaration; (i) articks of
incorporation, trust jnstrument or any equivalent dooument which creates the Owners Association; and
(iif) any by-laws or other mules or regutations of the Owners Association. Borrower shall promptly pay.
ahen due, &l dues and psszssments imposed pursuant 10 the Constituenl Documents.

B. Property Insurance. So long 25 the Cwncrs Associaton maimsains, with a gencrally accepted
insurance carrier, a “masicr” or "blanket” policy insuring the Property which is satisfzctory © Lender and
which provides insurence coverage fn the amounts (insluding deductible levels), for the periads, and
ngainst loss by firc, hazards included within the term “extended coverage,” and any other hazards,
incjuding, but mot limited to, earihquakes and floods, for which Lender requires insuraice, ther: (i}
Lender waives the provision in Scctien 3 for the Periodic Payment to Lender of the yearly premium
installments for property insurance on the Properly; and (i) Borrower's obligation nnder Ssction 5 to
maintain property insurance coverage or the Froperty is deemed satisfizd to the extent that e required
coverage is provided by hhe Owners Assesiation policy.

What Lender requires s e eondition of this wgiver can change during the term of the Joan.
Borrower shall give Lender prompt notice of gny tapsc in required property insurance CoVeTage provided
by the msster or blaniet policy.

T the event of a diskibution of property insurance proceeds in lien of resteration er Fepair
{ollowing 2 loss 10 the Property, of To Common arcas and facilities of the PUD, any proceeds payable to
Borrower are bereby assigned and shali be paid to Lender. Lender shall apply the procceds to the sums
secured by the Security Instroment, whether or ot then due, with the excess, if any, paid to Borower.

C. Public Liahility [zsurance. Borrower shall ke such actiums as may be reasonable to insure
that the Owners Association maintains a public tizbility insurance poficy acceptable in form, amount, and
extent of coverage to Lender.

. Condemnation. The proceeds of any award or claim for damages, direct ar consequential,
payable to Homower in cannection with any condemmtion or other taking of all or any part of the
Property or the common areas and facilicies of the PUD, or for any conveyance in hiey of condemmation,
are hereby assigned and shall be paid to Lender, Such proceeds shell be applied by Lepder to the sums
secured by the Security Tnswurmend s provided in Scetion 1.

. Lender's Prior Consent. Barower shall not, except afier notice to Lender ané with Lender’s
prior written consen, sithey partition o subdivide the Property or consent to: (i) the abandonmsnt or

MULTISTATE PUD RIDER--Single Fartly-Fanniz Mue/Freddic Mac UNTFORNM IRSTRUMENT Form 3150 101 {prge 7 of 2 pages)

B ey
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BY SIGNTNG BELOW, Borrower aceepts and agress

MULTISTATE PUD RIDER-Single Fensily--Fannie Mag/freddie Mac UNJFORM INSTRUMENT For

S’ ~

R
Book 11504 Page 884

termination of the PUD, excopt for abandonmzat oF termination required by Jaw in the casc of substantiel
destruction by fire or other casualty ar in the case of 2 taking by condemnnation o eminant domain; {if)
anry amendment to any provision of the “Copstinen: Documents™ if the provision is for the express benefit
of Lender; (fii) torminstion of professk and ion of self of the
Ownets Associztion; or {iv) any action which wonld have the cffect of rendering the public Hiabitity
insurance coverage maintained by the Owners iati ble to Lender.

F, Remedies. If Borrower does not pay PUD dues and asscssments when due, then Lender may
pay them. Any amounts disbursed by Lender under this paragsaph F shall become additional debt of
Borrower secured by e Security Instument. Unless Bowrower and Lender apree to other terms of
payment, these amamits shall bear intorest fiom the date of disbursement al the Motc rare and shell be
payable, with interest, upon noticz from Lender to Borrower requesting payment.

¢ terms and provisions cenlained in this PUD Rider.

rm 3150 13 (page 2 of 2 pages)

- Bormwer

o
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N THE CIRCUTT COURT OF THE FOURTH JUDICIAL Cl

L

CUIT IN AND FOR

DUVAL COUNTY, FLORIDA, CIVIL ACTION

11.8. BANK TRUST NATIONAL ASSOCIATION, AS
TRUSTEE OF THE SEQUOILA FUNDING TRUST

Plaintifl

JACQUELINE YULEE; OMASE
HOI WNERS ASSOCIATION, IMC.: C AUTO
}A;%%'ms INC., F/K/A OFL-A RECEIVABLES CORP.;

OWN SPOUSE OF JACQUELINE YULEE;
UNENOWN TENANT #1; UNKNOWN TENANT 42; AND
OTHER UNKNOWN PARTIES, INCLUDING THE
UNKNOWN SPOUSE OF ANY TITLE HOLDER IN
POSSESSION OF THR PROPERTY, AND, [F A NAMED
DEFENDANT IS DECEASED, THE SURVIVING SPOUSE,
HEIRS, DEVISEES, GRANTEES, CREDITORS, AND ALL
OTHER PARTIES CLAIMING BY, THROUGH, UNDER
OR AGAINST THAT DEFENDANT, AND THE SEVERAL
AND RESPECTIVE UNENOWN ASSIGNS, SUCCESSORS
IN INTEREST, TRUSTEES OR OTHER PERSONS
CLAIMING BY, THROUGH, UNDER OR AGAINST ANY
CORPORATION OR OTHER LEGAL ENTITY NAMED AS
A DEFENDANT, AND ALL CLAIMANTS, PERSONS OR
PARTIES, NATURAL OR CORPORATE, OR ‘WHOSE
EXACT LEGAL STATUS IS UNENOWN, CLAIMING
UNDER ANY OF THE ABOVE NAMED OR DESCRIBED
DEFENDANTS

Defendant(s}

MORTGAGE FORECLOSURE CO!

Flantll, U.S. BANK TRUST NATIONAL ASSOCIATION, AS

FUNDING TRUST, sues Defendants: JACQUELINE

ASSOCIATION, INC.; HSBC AUTO ACCOUNTS INC., F/E/A OFL-A RE!
SPOUSE OF JACQUELINE YULEE; UNKNOWN TENANT #1; UNKNO
UNKNOWN PARTIES, INCLUDING THE UNENOWN SPOUSE OF ANY TITL
AND, IF A NAMED DEFENDANT IS DECEASED, THE
DEVISEES, GRANTTES, CREDITORS, AND ALL OTHER PARTIES CLAIMI

ACAINST THAT DEFENDANT, AND THE SEVERAL AND RESPECTIVE UNE g
ONS CLAIMING BY, THROUGH. UNDER OR AGAINST ANY .

THE PROPERTY,

IV INTEREST, TRUSTEES OR OTHER PERS

CORPORATION OR OTHER 1EGAL ENTITY NAMED AS A DEFENDANT, 4
OR PARTIES, NATURAL OR CORPORATE. OR WHOSE EXACT LEGAL 51
UNDER ANY OF THE ABOVE NAMED OR DESCRIBED DEFENDANTS and

CASE NO.:._|

16

» 2003 €A 0030 7& XN

DIVISION CV-F

'LAINT

i )
TRUSTEE OF THE SEQUOIA

YULEE; BRANDON CHASE HOMEOWNERS

CEIVABLES CORP.: UNENOWN

INOWN ASSIGNS, SUCCESSORS

AND ALL CLATMANTS, PERSONS
ATUS IS UNKNOWN, CLAIMING
alleges:
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erty located and sitnated in
are to those filed in the

1 This 1s an action to foreclose a mortgage on real prop
DUVAL County, Florida, All references to "Official Records Books"
Current Public Records of said County.

2. On October 31, 2003, JACQUELINE F. YULEE as Martgagor, heing then the
ote ['Note') and a Mortgage
(RGO HOME MORTGAGE,
Records Book 11504, at
erty”). A copy of the Note
pectively, and incorporated

owner of the subject property executed and delivered a Promissory
(‘Mortgage)) securing the payment of the indebtedness to WELLS FA
INC. The Mortgage was recorded on December 3, 2008, in Offictal §
Page 862, and martgaged the real property deseribed theretn ("Prap
and a copy of the Mortgage are attached as Exhibits "A" and "B" res
herein.
boeeds of the loan evidenced
bn of the purchese price of

ed in Official Records Book

3. The Mortgage is a purchase money mortgage, the pry
by the Note having been used by the Mortgagor to pay all ar a port!
the property. The Instrument of conveyance to Mortgagor is record
11504, at page 861.

4. Plaintiff owns and holds the Note and Mortgage by reason; of Note endorsement.

8. Plaintiffs Mortgage 1s superior in dignity to any and}a]l other mortgages or lens

agatnst the property by any Defendant narned herein.

6. The Note and Mortgage are in defeult by reason of nonpayment of the
snstallment due January 1, 2007, and all payments subsequent thereto.

7. Plaintiff gave notice as required under paragraph 22 of the Mortgage and
Defendant falied to cure the defaults within the time specified In the notlce.

8. Plaintiff declares the full amount payable under the Note and Martgage to be

now due,
9. Defendan, JACQUELINE P. YULEE, owes Plaintiff $206,811.90 that is due on
princtpal on the Note and Marigage, together with interest from Décember 1, 2006, late
charges, title search expense for ascertaining necessary parties to ithis action; and such other
expenses as may be incurred by Plaintiff to preserve and protect the property ot Plaintiff's
rights In the property inciuding, but nat limited to, inspections, appraisals, hoarding up or
securing the property, changing locks, determining the existence And the amount of or paylng
any code enfarcement or other lien, or the expenses ineurred in a‘}oidmg same; and, all costs of
atton of natice of sale and sale assoclated with this foreclosure

filing, service of process, public:
action,
10.  The interests of cach Defendant are subje:

ct. subordinate, and inferfor to the
right, ttle, interest, and lien of PlaintifTs Mortgage. 3

i
i
1
|



165

o’

1L
possession of said Defendant(s) or unknown parties.

12,
some interest in the Property that is the subject of this foreclosure
lien recorded tn Offlcial Records Boak 14049, Page 1492,

13.

of Final Judgments recorded n Official Records Book 9284, Page 2
Book 9300, Page 173.

14.

15.  Inaddition to the specific interest alleged, each defe

named for any other interest said defendant may claim or have, Te(
such interests as may by statute be superior o the mortgage being

foreclosure and sale of the property.

16.
are interested in this action and who may have or claim some righ
or upen the real property or some part thereof described in the Mal
spouse of any title holder in possession of the property, as surviviy
grantee,
and the several and respective unknown assigns, suCCessors in int
persons claiming by, through, under, or against, any corporation,
as a Defendant; and all claimants, persons 0T parties, natural or cf
legal status is unknown, clatming under any of the abave named o
names of each of such other partles are unknown to the PlamtiiT a!
canmot be ascertained, All such persons are party Defendants to §
description of UNKNOWN TENANTS AND OTHER UNENOWN PAR]

17.  Ifanatural person who is & defendant is not at this

or If he or she conceals himself or hersell o avotd service of proces

then a natural person does not maintain an office in this State for]

process, then each such Defendant 1s alleged to be doing or to ha
State, or {0 own or to have owned property in this State, or to othg
contact within this State to give rise to the Interest alleged above

to the jurisdiction of this Court.

The property is ovmed by Defendant(s), JACQUELINE P.

Defendant, BRANDON CHASE HOMECWNERS ASSC

Defendant, HSBC AUTO ACCOUNTS INC., F/K/A OF
may clatm some interest in the Property that is the subject of this f

Defendant, UNKNOWN SPOUSE OF JACQUELINE Y]
interest in the Property that is the subject of this foreclosure actior}
homestead rights or other interest in the Property subject to the Mt

In addition to the parties designated by name hereig

ereditor, and sl others clatming by, through, under, or ag

-

YULEE, and is in the

CIATION, INC. may clalm.
actlon by virtue of a claim of

1-A RECEIVABLES CORP.
oreclosure action by virtue
039, and Official Records

1JLEE, may clalm some

by virtue of marital or
prigage.

hdant named heretn is also
orded or unrecorded except

foreclosed or survive

, there may be others who
t, title, interest, or llen In, to,
rtgage. as the unknown

g spouse, heir, devisse,
ainat a deceased person;
erest, trustees or other

or other legal entity named
prporation, or whose exact
r described Defendants; the
ind after diligent inquiry

ihis action by the name and
TIES.

Hime a resident of this State,
s, or If 2 Defendant other
the receipt of aervice of

& dane business in this
:rwise have had sufficient

ind to subject said Defendant
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18.  All conditians precedent to the acceleration of the Note and to foreclosure of the

Mortgage have been performed, have occurred, or have been watved,

19.  Plaintiff has retained the Golson Felberbaum, PLLC in this action and is

obligated to pay its attorneys 2 reasonabie fee for services in this action, as well as all costs of

collection, all of which Platntiff is entitled Lo recover from Defendants under the Note and

Mortgage.
WHEREFORE, Plaintiff prays:

That ant accountiug be had to determine the sums due Plaintlff under the Note and

Mortgage, and if the sums are not paid within the time set by this court, that the property be
sold to satisfy Plaintiff's claim, and if the proceeds of the sale are nsufficient to pay Plaint!if's
clatm that a Deficlency Judgment be entered for the sum remaining unpatd against the
Defendant, JACQUELINE P. YULEE, and that the estate of all Defendants and all persons

claiming under and through them since the filing of the Notice of Lis Pendens be foreclosed.

That this Court grant such other and further retief as the Court may deein just,

GOLSON FELBERBAUM, PLLC

/’)‘k‘\?, L iy
P AN A
| M. Galson, Esquire (SPN 41520, FEN 187631}
S St, Germain, Esquire [PEN 485559)
\Ro D. Bear, Esquire [SFN 299511, FRN 304212}
108 R. Aguilar, Esquire (FBN p26361)
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MORTGAGE 0123862346

DEFINITIONS

ment are defined halaw and other wards are

Worgs used in muliiple sactiens of this docul
rtaln rules regarding the usage of wards used

defined in Bections 3, 11, 13, 16, 20 and 21. Cel
in this documant are also provided In Section 16,

(A) "Securiy instrumant” means this document, which 1s dated OCTOBER 31, 2003 N

topether with all Fiders 1o this documsnt.
{B} “Borrownr” Is
JACQUELINE P. YLEEE, AN UNMARRIED PERSON

Bomower is the mortpagor under this Security Instrument.
(C) "Lendw” i3 WELLS FARGD HOME MORTGAGE, INC.

Lender is a Corparation

organized and axisting urder the laws of THE STATE OF CALIFORNIA

FLOAIDA - Singla Farly - Fanmle MaerFraddie Mse UNFORM INSTRUMENT FORM D10 101
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Lender's adoress is

P, O. BOX 5137, DES MOINES, 14 503068137

Lender i the merigagee under this Security Instrumeant.

{D) "Nots * means the promissory note signed by Borrower and daled OCTOBER 34, 2003
The Note states that Borrawer owes Lender TWO HUNDRED THIRTEEN THOLSAND

BEVEN HUMDRED FIFTY AND NO/100 Dollara
us.$. e} BIUS interes!. Borrower has pramised to pay this debi in ragular
Periodlc Payments enc fo pay the dabtin full not fater than NDVEMBER 1, 2033

{E} "Property” meanz 1he properly that Is described below undar the heading “Transfer of
Rights in the Praperly.”

{F} “Loan" means the debt avidenced by the Note, plus inisrest, any prepayment charges
and {ate charges due under the Nofe, and all sums due under this Sscurlly Insirument, plus
interest.

(G) "Riders” means all Riders 10 his Secusity Instrument that are exscuted by Borrower.
The following Riders are fo be executed by Borower [check box as applicabla}

|:| Adjusiable Rate Rider D Condominium Rider Dsnmd Home Rider

] Batioan Rider [X] Pianned Unit Development Ridsr ] 14 Family Rider

[ va Rider ] siweekly Payment Rider ] therts) [specify]
Prepayment Rider

(H} *Applicsble Law" mezns all controliing applicable federa), etale ant loret statutes,
i and rules and orders (ihal have the effact of law) es
well as all appiicable final, non-appealable judicial opinions.
{l) *Communily Associntivh Dues, Fees, and Asseasments” means all dues, feas,
asssssments and other chargee that are imposed on Barrower ar the Pruperty by a
ini ar simtlar
() *Electronic Funds Transler’ meane any {ransfer of funds, other than a iramsaclion
originated by check, draR, or simliar paper Instrument. which Is inltiated ihrough an
alectronlc terminal, telephionic instrument, computer, ar mapnetic tape so as ta order,
instruct, or sutharize & financiel mstitution to debit o credit an accaunt, Buch term Includes,
but is not limited to, polrl-o-aeie transfers, Bulamated tellar machine trankactiang, transfers
initisted by jelephone, wire transfers, and automated clearinphouse transfers.
{K) "Escrow itams* means those itams that are described In Section 3.
(L) “Miscelianeous Procaeds™ means any compensation, setllement, award ef damages, or
proceeds paid by any third parfy (other than ineurence proceeds pald under the caverages
describad In Bection 5) for: (i} damege 1o, or destruction of, the Property; {ll) condemnation
or other taking of @il or any part of the Proparty; #if) conveyance In lisu of condemnation; or
() misrepresentations of, or omissions as to, the valus andfor condition of the Properly.
{M) “Mortgage insuranc=" means ingerance pratecting Lender against the ronpayment of,
ar default on, the Loan,
(N} “Periodic Payment” means the reguterly scheduled emount due for 1) princlpal and
inlerast under the Note, plug (i} any amounts uncer Section 3 of this Security Instrument.

SFR  Rev 121000 Paga 2ol 1B (nitiwis: 9"8 FORN 10 101
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{0) "RESPA” means the Real Edtate Hettiement Procedures Act {12 U.8.C. Becilon 2601 et
seq) and ks implementing reguiation, Regulation X {24 C.F.R. Par: 3500), az they might be
amended frem time to ime, or any additional or successcr leglsiation or reguiztion that
governs the same subject matier. AS used in thls Securlty insirument, “RESPA" refers to all
requirements and restrictions that are impased In rapard to 8 *fecerally reigted morigage
Jaan® even Ifthe Loan does not guallly as a “fedzrally related morigags loan” under RESPA.
[M) *Successar In interest of Berrower” means any party that has taken flie 1o the Praperty,
whether or not 1het parly has essumed Borrower's abligations under the Note andfor this
Security Instrument.

TRANSFER OF RIGHTS IN THE PROPERTY

This Securlly Insirument s=cures fo Lender: (i) the repayment of tha Loan, and all renawalg,
exiensions and madifications of the Nate; and (il the p of Borrawer’s

end agresments under thiz Securlty Ingtrument and ihe Note. For this purpuse, Borrower
does hareby morigage, prant and convey to Lender, the following describad properly

located inthe  County of DUVAL

[Type of Recording Surtsdicion) [Neme of Recording Jurisdiction:
LEGAL DESCRIPTION I$ ATTACHED HERETO AS SCHEDULE “A” AND MADE A
PART HEREQF,

THIS 15 A PURCHABE NONEY MORTGAGE.

Percel iD Number: which currently has the address of
10909 BRANDON CHABE DRIVE (Street)

JACKSONVILLE (Clty), Florida 32219 iZip Code]
(“Properiy Address™:

TOGBETHER WITH sl} the improvemente now or hereaflar erected an the property, ant
all easements, appurienances, and Mdurss aow ar hereafler a part of the propery. All
replacements and addifons shall 2lso be covered by ihis Secwrity Instrument All of the
foreguing I8 refarrod 1o in this Security instrumant as the "Property.”

SRS Rev 10030 Page3of 18 il %’ FORM O 1
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BORROWER COVENANTS that Borrawer is lawiully seized of the estate hereby conveyed

and has the right 1o morigage, grant and convey the Proparty and that the Property Is

d, excepl for of record. Borrowsr warrants and will defend

generally the fitle 1o the Property against all claims and demands, eubjsct 10 any
encumbrances of recors.

THIS SECURITY INSTRUMENT combines unlform covenants for nations! usa and non-
uniform covenants wilth fimited variatione by Jurisdiction 1o constitute 2 uniform sacurity
Instrumant covaring redl property.

LINIFORM COVENANTS, Bomower and Lender covenant and agree as follows:

1, Payment of Principal, Interost, Escrow ltems, Prapayment Chargas, and Late Charges.
Borrower shall pay when dus the principal of, and Interest on, the debt evidenced by the
Nole and any prepaymeni charges and late charpes due under the Note. Borrower shail
also pay funds for Escrow lems pursuant to Section 3. Paymente due under the Note and
this Securlly instrument shall be made in U.S. cutrency. However, if any chack or oinar
instrument received by Lender Bs payment under the Note ar this Serurity Instrument is
rotorned to Lender unpald, Lender may require that any or all aubssquent payments due
under the Note and this Securily insirumant be made in one or mare of the following forms,
a1 selected by Lendar: {a) cash; {5) monsy order; {z) certified chatk, bank chack, ireasurer's
check or cashler's check, provided any such check is drawn upon an Inslitution whase
deposits are insured by a federal apeacy, Instrumentalty, or entlty; or (d) Elactronic Funds
Transfer.

Payments are daemed recelved by Lender when roceivad at the location designated In
ihe Note or at guch other location as may ba designated by Lender in accardance with the
nolice provisions in Section 18, Lendar may return any payment or periial payment if the
payment or parlial payments are insuficiant 10 bring the Loan current. Lendar may accapt
any peyment or partial payment Insufficiant 1o bring the Loan currem, without waiver af any
rights hersunder or prajutice % lts Hights 1o refuse such payment ar partial payments in the
fulure, but Lender Is nol oblipated to apply such payments at the time such payments are
accepted. If each Periadic Payment ie applied ag of its scheduled due date, then Lender
need not pay interest on unappiied funds, Lender may hold such unapplied funds unlil
Borrowar makes paymart 1 tring the Loan current. If Borrower does not do so within 2
reasonable period of ime, Lender shell either apply sueh funds or return 1hem to Borrower.
If no applied earlier, such funds will be applied fo the outstanding principai balanca undar
the Note immediately prior to foreclosure. Mo offset or claim whizh Borrawar might have
now or in the future agalnst Lender shalf refieve Borrower from making peyments due undsr
the Note and this Becurity it or iing the its and ap) e nacured
by this Security Instrument,

2, Application of Payments o Procesds. Excop! as otherwise described In this Section 2,
all payments accapled and applled by Lender shall be applied in the following order of
prlarlty: (a) Injarast due under the Note; (b) principal dus under the Note; {c} emounts due
under Section 3. Buch peyments shall be applied to each Reriodlc Paymant in the order In
which [t became due, Any remalring amounis shall be appiled firs! ic fate tharges, sscond
1 any other amounts due under this Security insirument, and then to reduce the principal
patance of the Note.
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)t Lender recehves a payment from Borower for a delinquent Periodle Payment which
includes a sufficiani amount io pay any igte charge due, the payment may pe applied I the
datinguent paymeni and the late tharge, If more then one Parictlc Peyment is outstanding,
Lencer may apply any peyment received from Borrower 1o {he repayment of the Periedic
Payments If, and 1o the extent thet, each paymani can be paid in tull, To fhe extem
thet any excess exists aflar the payment is applied to the full payment of one or more

Pariodic Payments, Euch excess may be applied to ary late charpez due. Yoluntary
prepayments shafl be applied first 1o any propayment charges and then as described In the

Nn‘el\ny applicalich of payments, thaurance pracaeds, ar Miscellanaous Proceeds to
principal due under the Nole shall not exiend qr posipone the duz date, or change the
amouni, of the Periodic Payments,

3. Funds for Escrow llams. Borrower shall pay 1o Lender on the day Periodic Payments
are due under the Note, until the Mote is paid i full, 8 sum (the ‘Funds®) to provide for
payment af amounts due far: (a} iaxos and aseessments and olner fiems which can taln
priority over thls Securlty instrumen as a lien or encumbrance on the Propery, (b)
leasehald payments aor ground rents ol the Property, if any; (c) premiuma for any &nd all
insurance required by Lender under Bection 5 and {d) Morigage Insurance pramiums, If
any, or 8ny sums payable by Borrower to Lender in lleu of the payment of Marigege
jnsurance premiums in accordance wih the provisions of Bection 10, Theso ftame are called
“Escrow Hems.” At origination or 2l any fime during the tarm of the Lean, Lender may
reguire that Community Assoclation Dues, Fees, and Assessments, if any, be escrowed by
Sorrowar, and such dues, faes and assesaments shall be an Escrow flem, Borrower shali
prompily furnish to Lender all notices of amounts fo ba paid under this Seciion. Borrower
shall pay Lender the Funds for Escrow flems unless Lender waives Borrawer's obligation 1o
pay the Funds for any of all Escraw ltems, Lender may waive Borrower’s ablipation 1o pay
{o Lender Funds for any or all Escrow lems at any time. Any such waiver mey orly be in
wrlting. In the event of such walver, Borrowar shall pay directly, when end whare payable,
the amounts due for any Escrow Rems for which payment of Funds hes besn walved by
Lender and, IF Lender requires, ehall furnish to Lendar receipts evidencing such payment
within such lime period as Lender may require. Borrower's obligation to make such
paymemis and lo provide receipis shall far all purposes be deemet to be a tovenant and
egicement contained in this Security Instrument, as the phrase “covenant and agreement”
is used in Beclion 0. If Borrower is ohligaled 1o pay Escrow liems direclly, pursusnt to a
walver, and Borrower fails 10 pay the amaunt dus for an Escrow item, Lender may exercise
fis rights under Bection 9 and pay guch emount and Borrower shall then be obligated under
Bection § {0 repay to Lendar any such amount. Lender may revaks the walver as 1o any ar
all Escraw liems al any time by & natice given in azcordance wiih Section 15 and, upon such
revacation, Borvowar shall pay to Lender al! Fundg, and in such amounts, that are then
requlired under this Section 3.

Lender may, at any time, collect ang fold Funds in an amount {a) sufficiant to permit
Lender to apply the Funds at the time specified under RESPA, and (b} not to exceed the
maximum amount & iender can require under RESPA, Lander shall estimate the amount of
Funds due on the basis of current data and reasonzble estimates of expendliures of fulure

Escrow lams or Ise in with Appli Law.
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The Funds shall be haid in en instiutlon whose depasits are Insured by a federal
agency, Instrumentallty, or entlly (Inciuding Lender, If Lenger is an [nstitution whose
deposhs are zo insured) or in any Federal Home Loan Bank, Lender shall apply the Funds
10 pay the Eacrow hems no laler than the ume ppecified under RESPA. Lender shall not
charge Borrowar for halding and applylng the Funds, annually anelyzing the escrow
aczount, or verlfying 1he Escrow ltems, unless Lender pays Borrower inlerast on ihe Funds
and Appiicable Law permils Lender ta make such a charge. Unlesk an agraement is made
in wrlting ar Applicable Law requlres Interagl to be pald on the Funds, Lender shall not be
required 1o pay Borawer any interest ar earnings on the Funds. Borrower and Lendar can
agree In writing, however, that intereat shall ba paid on the Funds, Lender shall plve 10
Borrower, without chargs, an annual accouniing of the Funds as required by REBPA

If thers is & Buzplus of Funds: held in escraw, as deflned under RESPA, Lender shall
gecount 1o Borrawar for he excess funds in accordance with RESPA. If there Is a ahortage
of Funds held In escrow, Bs defined under REGPA, Lender shall rofify Borrower as raguirad
by REBPA, and Borrower shall pay fo Lender ihe smouni necessary 10 make up the
shoriage in accordance with RESPA, but in no more thar {2 montniy payments. if there is 8
gdeficlency of Funds field in escrow, as defined under RESPA, Lender ghall notly Borrower
as requirad by RESPA, and Borrower sho!l pay o Lender the amaunt neceseary 10 make up
the deficiency in accordance with RESPA, but in 1o more than 12 monthly payments.

Upah payment in full of ali sums secured by thia Security Instrumant, Lendar shall
promptly refund to Bofrower any Funds held by Lender.

4, Charges; Llens. Barrower shall pay gl 1axas, sssessmenis, charges. fines, ang
impositions antbutable 1 the Propsrly which can attain priosity over this Becurity
Instrument, leasehaid payments or pround rents an the Property, if any, and Community

lation Dues, Faes, and if any. To the exieni that these ftems are Escrow
lisme, Barrower shall pay fhem in the manner proviged in Seclion A,

Borrowar shall prompily discharge any {len which has priorly aver this Securlly
Insirument uniess Bomrower: (a} agrees In writing fo the payment of the obligation secured
by the lien in a mannar accepiable ta Lender, but anly so jonp as Borrower i8 performing
such agreement; (b) contests the jien in good faith by, or defends against enforcement of
the lisn in. lopal proceedings which in Lender's opinion operale 1o prevent 1he enforcement
of the lien while those proceedings are panding, bul anly untll such proceadings are
concludad; or {c) secures from the holder & the lien an apreement satishaciary 1o Lender
supordinating the fizn o this Security Instrument, If Lender determines that eny part of the
Property is subjecl to a lisn which can attain priority over this Securly Instrument, Lender
may give Borrower a notice identifying the lien, Within 10 days of the datc on which that
nolice is given, Bomower shall satisty the Jien or fake ane or more of the acttons =at forth
abowe in this Section 4.

Lender may require Bomower to pay a oneime charge for & real estatt lax verification
and/er reporting sarvice uaed by Lender in conneclion with thie Loan.
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. Property inscrance. Borrower shall keep the impravements how exigting or hereafier
erocled on the Property insured asinct toss by fire, hazards Inciuded within ke term
*extended coverage,” and any other hazards including, but rot limiied 1o, earthquakes and
fioods, for which Lender requires insurance. Thiz tnsurance shall be maintained In the
amounts {Including deductible lavels) and ler the parods that Lender requires. What
Lander. requires pursuani to the preceding sentences can change during the term of the
Loan. The insurance carrler providing {he insurance shail be chosen by Borrower subjact 1o
Lender's right o disapprove Borrower's chaice, which right shall not be exercised
urreasonably. Lender may regulrs Borrowsr to pay, in connection with ihis Loen, sither:
(a) a ane-time charpe for fioad zone datermination, cerfification and tracking earvices: ar ]
2 onetime charge for fiood zone determination and certification services and subsequent
charges cach time samappings o simltar chanpes occer whick reasonably might afiect such
determination or certificatlon, Bomower shell aiso bs reaponsible for the payment of any
fees imposed by the Federal 1 Agency in ction with 1he review
of any foad zone determinaton resulling from an objection by Bemower.

if Borsower fatls 1o maintain any af the coverages describad above, Lender may obtain
Insurance coverage, at Lender’s oplion and Borrower's expensc. Lender Is under ne
obligation 1o purchase any pariicular iype of amount of coverage, Therefore, such coverags
hall cover Lender, but might or might not protect Barrower. Borrower's equily in the
Proparty, or fhe canients of the Property, against any risk, hazard or Nabiifty and might
provide greater or jesser coverage than was previously In effect. Borrower acknowledges
that {he cort of the insurance covarage 50 obtelned might significantly exceed the cost of
insurance that Bormowar could have obtalned. Any amounts disbursed by Lender under
this Bection 5 shail become eddttlonal debt of Borrawer sacured by this Security thstrument
Theee amounis shall bear interext at the Note rate from the date of disbursement and shall
be payable, with such inerest, upon natice from Lender to Borower requesting paymett.

Afl incurance policiae required by Lender and renewals of such policies shall be subject
o Lander's right to diszpprove such policies, shall inclute 2 elandarg morigage clause, and -
shall pame Lender as moripages andior ee an addliional lass payee. Lender shall have the
right to hold fhe policies and renewal cerilficates. If Lender requires, Borrower shall
promplly give to Lender all receipts of pald premiums and renowal notices. i Borrower
abtaims any form of Insurance coverage, not otherwise required by Lender, for damape 10,
of destruetlon of, the Property, such palicy shall Inglude a standard morpape clayse and
shali name Lender as merigagee andlor as an sddltione! loss payee.

In the event of loss, Borrower shall give prompl nofice {othe Insurance carrier and
Lender. Lender may make proof of loss If nol mede prompily by Borrower. Unless Lender
and Borrower otherwise agres in wriling, any jnsurance proceeds, whelher or not the
undertying Insurance was required by Lander, shall be applied ta restoration or Tepeir of the
Property, If the restoration or repair is economizally feaslbla and Lander's socurly 16 not
\essenad. During Buch repalr and restoration period, Lender shall have the right to hald
such fnsurance proceeds until Lender has had an gpporiunity 10 inspect sueh Property 1o
ensure the work hes been compleled to Lender's salisfaction, provided that such Inspection
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sholl be undarisken promplly. lender may disburse proceeds for the repairs and
restoratlan in a single paymeni or in a series of progress paymenis as the wark is
compleled, Lnless &n apreement is made in writing or Applicable Law requires interast
be patd on such insurance proceeds, Lender shall not be required ip pay Borrowsr any
inierest or earnings on such proceeds. Fees far public adjusters, or ofher third partles,
retainad by Borrower shall nat be paid aul of the insurance proceeds and shall be tha sale
oblipation af Bomawer, If the restoration ar tepair 18 nal economically feasible or Lender's
securly would be be fpasenst, the insurance procesds shall be applied to the sums
socurad by this Securhy Instrument, whsther or nol then due, with the axcess, if any, paid io
Barrower, Such insurance proceeds shafl be applied in the order provided for ia Saction 2.

IF Barrower abandons the Propery, Lender may file, negotiate and settle any available
insurance daim and refatsd matters. I Borrower does not respond within 30 days 10 &
notice from Lender fhal the insurance carrier has offered to settie a claim, then Lender may
nepotiate and aetie the claim. Ths 30-dey period will begin when 1he netice |5 given. In
alther aven!, ot If Lender acquiras he Property under Bectian 22 or otherwise, Borrower
hereby assigns 1o Lender {a} Barrowar's rights to any inaurance praceeds in an maunt Ret
1o sxceed the amounts unpald ¢nder The Note or this Security {nEirument, and (b) any othar
of Borrower’s rights (cther than the right 1o any refund of uneamed premiums paid by
Borrower) upder all insurance pulicles cavering the Proparty, insofar a8 such rights are
applicable to the coverage of the Property. Lender may use the Insurance proceeds sither
{o repalr or restore the Property or 1o pay amounis unpaid under the Note or this Security
Instrument, whether ar not then due.

5. Ocoupancy, Borrower ghall occpy, establish, and use the Properly as Borrower's
principal rasidence within 60 days alter the executian of this Securlty [natrument and shall
confinue 1o aceupy the Property as Borrower’s principal residence for at least ane year aRar
the dale af ocoupancy, URiess Lendsr otharwise agreet in wrlting, which consent shall not
be unreasonably withheld, or unless exenuating circumstances exist which are beyond
Barrower’s control.
) i [ ction of the Froperty; Inspactions. Barrawar shall
not destroy, damage o impair the Propery, ellow the Property to dereriorate or commit
wiste on the Property. Whether or net Borrower is residing In the Proparly, Borrower shall
maintain the Praperty in order 1o prevent the Proparty from deteriorating or decressing in
vglue due to ts condition. Unless It i determines pursuant fo Section § that repair or
resloration is not econamically feasible, Borrower shall premptly repalr the Praperly if
damaged to avaid (urther deterioration or damage. If Insurance or condemnation proceeds
are pald in canneciion with damage to, or {he taking of, the Praperty, Borower shall be
responsibie far repaliing or restoring the Property only if Lander hae released proceeds for
such purposes. Lender may disburse procesds for the repairs and restaration in a aingle
payment ar in & series of propreas payments a3 the work is completad. I the insurance or
condemnation proceeds are not sufficiom to repalr or restore the Property, Barrower Is nol
refieved of Borrawers obligation far the compistion of such repair or resleration.

Lender or iis spent may maks reasonable oniries upon and inspections of the Properly.
If | has reascnable ceuse, Lender may incpect tha interior of the jmprovements on tne
Properly. Lender shall give Borrower netice at the time af or prior to such an interior
inspection specilying such reasorable cavse,
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2, Borrower's Lan Application, Barrawer shall be In default If, during the Loan
application process, Barrower Of ARy persons of enlilies acting al the direction of Barrowar
or with Borrower's knowledge ar consant gave materially false, misleading, or inaccurais
informafion or statements do Lender (o7 salled 10 provide Lender with material Information}
In connectlan with the Loan. Material representations insiude, but are not limiled 0.
T itk ing Borrowar's of the Property as Borrawer's principal
residence.

9. Protection of Lender's Interest In the. Araperty and Rights Linder this Sccurlty
instrument. If (2) Borrower fails 1o perform the coverants End egreements coniained in this
Security instrumeny, (b) there is 2 lsgal proceeding that might slpnificantly affact Lender's
interest In tha Property andfar rights undar this Security instrument {such as a proceeding
in bankrupticy, probats, for condemnatlon or farfeiture, for enforcament of a lien which may
allain priorily aver this Security Instrument or to enforce laws or regulations), or {c}
Borower has abandoned the Praperty, then Lender mey do and pay for whatever is
reasonable of approptiste b pratect Lender's Interest in the Praperly and rights under this
Securly fnslrument, including pratacting and/or assessing Ine value of the Froperty, and
sazuring and/or repaising the Property. Lender's actions tan include, but are not limited bo:
{a) paying any sums secured by a llen which has priority aver this Security Ingtrument; {£)
appearing in cours; and {c) paying reasonable atiorneys’ faes to pratect jls Imtereat in the
Propery andfor rights under this Securily Instrument, inciuding ha secured posttion in 8
bankruptcy proceeding. Bacuring ihe Proparly inciudes, but is not limited to, enterinp the
Proparty to make repairs, change locks, replace or board up doars and windows, drain
water from pipes, eliminate bufiding or piher care viptalions or dangerous conditions, and
have ulllliesturned on or off. Althaugh Lender may \ake aclion under this Section 8, Lender
Gose notl have to do =0 and I8 not under any duty or obligalion to do so. It is agreed that
Lender incurs na liability for net taking any or ali nctions euthorized under this Section 8.

Any amounts disburset by Lender under thie saction 8 shall become addHional dabt of
Borrowsr secured by this Securtly instrument These amounis shall bear imerest at he
Ncte rate from ihe date of disbursement ant shall be payable, with such Interest, upas
netice from Lender to Barrowsr requosiing payment.

IFthis Seeurity instrumant is on 2 Jeasehoid, Borrower ghall comply with ell the
provisions of the lease. If Borrower acquires fee e to the Properly, the leasehold and he
fee lie shail not merge unless Londer agrees to the merger in writing.

40, Mortgage Insurance. If Lender requirad Morigage Insurance as a condtion at
making the Loar, Borrower shali pay the premiums reguired to maintain the Morigage
insurance in efiect. If, for any reason, the Morigape Ingurante coverape required by Lendar
ceases o be gvallable from the margage Insurer thal praviousiy pravided such insurance
and Borrower was Tequired to make separately desipnated paymenis fowerd the premiums
for Morigape insurance, Barrower shall pay the premlume required 1o cbleln coverage
substantlally equivalent 1o tha Morigage Insurance previously in effect, at @& cont
substantialiy equivelent to the cost 1o Borrower of the Morigage Insurance preaviousty in
effect, from an aliemate mortpage insurer selactad by Lender. I subsiantially squivalent
Morigags Insurance coverage Is not avaliable, Borrower shall continve to pay o Lender the
amount of the separately designated payments 1hat were due when the Insurance coverage
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cessed o be In effect Lendar will accept, use and retain these paymenis 25 B
hon-refundable Joss reserve in disu of Morigage Insurance, 8uch foss reserve shall be
non-rafundahle, notwithatanding the fact the the Loan is uitimaiely paid in full, and Lender
shall nol be raquired lo pay Borower any intarest or esrnings DA Such Ioss reserve.
Lender can no longer require 1nss reaerve payments If Morigage Insurance coverage {in tha
amount and for the pericd thal Lender requires) provided by en lasurer galpcted by Lender
apain becomes available, Is obtained, and Lender requires caparately desipned payments
foward the premiume for Mortpage tnsurance. I! Lender required Mortgage Insurance as &
condHion of making the Loan and Borrower wes requirad 1o make separately desigaed
payments foward ihe premlums for Morigage Insurance, Barrowesr shall pay Lhe premiums
tequired to maintain Marigage insurance In effect, or o provide 2 non-refundable [oas
reserve, until Lender's requirement far Morigage jnsurence onds in acordance whh any
writlen agreement betwsen Barrower and Lander providing for such termination or untii

ination Is requirad by Applicabl Law. Nothing In this Ssclios 10 sflects Barrower's
obligation to pay inferesi at the rate provided in the Noie,

Morigage Insurance relmburses Lender for any enity that purchases the Note) for
certain losses [t may incur il Borrower doas nol repay the boan as agreed. Barrower is not
a party to the Marlyage Insurance.

Morigage insurars evaluate their lotal risk on el such insurarce In force from dme to
1lma, and may enter into pgreemenis wilh other parties that share or motify their risk, ar
reduge losses. These agreemenis are on 1erms and conditicns thal ars satisfactory to the
mortgage insurer and the other party (o parties) o these apreements, Thess rgreements
may require the morigage insurer 1o make paymenis using any s0urce of funds that the
morigage ineurer may have available {which may Include tunds obtalned from Morigage
Ingurance premiums).

As a result of hese agreements, Lender, any purchaser of the Notz, ancther insurer,
any reinsurey, any gthier entity, or any aMliate of any of the foregolng, may receive {directly
or indirectly) amaunts thst derive ¢rom (or might be characierized as) a partion of
Borrower’s paymsnls for Morigage Insurance, in exchange for sharing or modilying ihe
mortgage insurer's risk, or reducing losess, If suzh agreement provides that an sifiiiate of
\ender takes & share of the Insurer's Hsk In @xehanpe for a share of fhe premisms paid fo
the insurer, the arrangement is ofien termad "capfive relnsurance.” Furlher:

(a) Any such agresments will nat affect the amounts that Borrower has agread to pay
for Mortgage insurance, or any othar tarms of tha Loan. Such agresmants will nat increme
the amouint Borrowar wili owe for Mortonge ingurance, and they will net entitle Borrower to
any refund, .

{b) Any such agresments wiil not affect tha righs Barrower has - If any - with respact
1z the Marigage [npursnce under the Homeowners Protection Act of 1888 or any ather faw.
Thass rights may tnclude the right to recsive cartaln disclosures, to request snd chisin
canceliation of the Mortgage Insumnce, {¢ have the Morigega Insurance tarminated
eulomatizally, andior fo raceive & retund of any Mortgage insurance premiums that wers
uneamed at the ims of such cancellation ar termination.
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" it of di Fortalture. Al Proceeds
are hereby aasigned 1o and shall be paid to Lender.

if the Property & damaped, such Miscellanecus Praceeds shall be applied t0
restoration or repair of the Property, if the restoraiion or repalr is sconomically feasible and
Lender’s security is not |essened. Ouring such repair and restoraiion period, Lender shall
have 1he right o hold such Miscelianeous Proceads untl Lendar has had an opporlunity o
Inspact such Property 1o ensure {he work has besn compieted to Lender’s satisfection,
provided that such inspection ahall be undertaken prompily. Lendar may pay for the rapalre
and resioration In & single disbursament or In a gerles of propress paymants as the work Is
completed, Unless an agreement Js mede In writing or Applicable Law reguires inferest lo
be pald on such Misceltaneous Procesds, Lender shail not be required 1o pay Borrowar any
intarest or eernings on such Misceliansaus Praceeds. If the resiaralion or repalr is nof
scanomically feasible or Lender's sacurhy wouid be lessened, the Miscellansous Proceeds
shail be applled to the sume secured by thls Security instrument, whether or nol then due,
will the excess, If any, paid lo Barrower. Buch Miscalianecus Proceeds shall be applled in
ihe order provided for in Saction 2,

In the event of a iataf 1aking, tesiruttion. or Joas in value of the Property, the
Miscellaneous Proceeds shall be applled io the auma secured by this Securily Instrument,
whether of nol then due, with the excess, If any, paid to Borrower.

In e event of a partial taking, dastructlon, o loss In value of the Property In which the
falf market value of the Propenty Immediately befare the partial iaking, destruclion, ar foas
in value is equel fo or greater than the amount of the aums secured by 1his Sacurity
Insirument immediately bofore the pariial taking, dastruction, or loss (n value, uniess
Borrower and Llender olherwise agree n writing, the sume secured by this Securlty
Ingtrument shali be reduces by the amount of the Miseslianeous Proceeds multiplied by the
follawing fraction: (a) the fotal amount of *he sums secured immediately befors the partial
toking, destruction, o iogs In value divided by (b) the falr markel value of ihe Property
Immedlately before the partial taking. deshuction, or loss in valus, Any balance ahall be
paid o Borrower. .

In 1he evant of 2 partial taking, deatruction, or logs in value of the Property In which
the fair market value of ihe Proparty immediatsly before the partie) teking, destruction, or
\ass in vaiue is less than the amount of the suma secured Immediately before the pariial
taking, destruction, or lous in value, unless Borrawer and Lender otherwlse agree In writing,
the Miscellaneaus Proceeds Eball he applied o the sums secured by fnis Securilty
{netrumeni whether ot not the sums are then duc.

If the Properly is abandoned by Barrower, of il, affer notice by Lender to Borrower that
the Opposing Parly {as defined In the next sentence) offers 10 make an award io setie a
claim for damages, Borrawer fails 1o respond 1o Lender within 30 days after the date {he
notice Is given, Lender is awtharized 1o coftect and apply the Miscellanaous Proczeds either
10 restoration or repair of the Property of to the gums securad by this Securlty Insirument,
whelher or not then dus. “Opposing Parly” means Ihe third party thai owes Borrower
Misceltansous Proceeds or the party against whom Borrower has a right &f actlon in repard
1o Miscellanaous Proceads.
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Barrower shalt be in defaull if any aclian or proceeding, whether civil or criminal, I6
begun thel, in Lender's judgment, cauld result In farfetiure of the Property or other mazteriat
jmpalrmenl of Lender's interest in the Propery or rights under thls Security {nstrument.
Borrower can cure such & default end, If acceloralion has occurred, reinstaie as provioed In
Saction 19, by causing the action ar proceeding to be dismisaed wih a ruling that, in
Lender's judgment, preciudes forfellure of the Praperty of other material impalyment of
Lendar's interset in the Praperty or rights under this Securily Instrument, The procseds of
any award or clalm for damages that are attributable to the impairmant of Lender’s interest
in the Properiy are hereby arsignad and shall be naid to Lender.

Al Miscellanecus Proceeds ifat are not applied 1o restoration or repair of the Property
2hall be applied in the arder provided for In Serlion 1.

12, Borrowse Nol Releasad; Farbearance By Lender Not a Wakver. Exienston of the time
for payment or modification of amortizetion of the sume eecured by this Security Instrument
granted by Lender to Bercowar of any Succesgor In interest of Borrower shell not aperate to
release the Habllity of Borrower or any Buccessars in Interest of Borrower, Lender shall nat
be required i pi apainst any In interest of Borrawer or o
refuge to exiend fime for payment or stherwige modify amortization of the sums secured by
{his Becurity Instrument by reaeon of any gamand made by the original Borrower or afy
Siccessors In Inierest of Barrawer. Any forbearance by Lendet in exercising any right or
remedy including, withaut limitation, Lander's acceptance of payments from third persens,
antities or Successors tn Interest of Borrower ar in amounts less than the amount then due,
shall not be & welver of or preclude the exarcise of any right ar remedy.

43, Joint and Severa Liabllity; Go-signers; Successors and Assigna Bound, Borrower
covananis and agrees dhat Borrower's chligations and fiebility shell be jaint and several.
However, any Borrawer wha co-sighs thig Securlty Instrumen but does not execute the Note
(@ “co-sipner”): (a) is to-signing this Security Instrument only to mortgage, grant and convey
the co-slgner's interest in the Property under the terms of this Security nstrument; (b) i& not
personally obligated lo pay the sums sacured by this Securlty instrement; and {c) agrees
that Lender and any other Borawer can agree 1o awiend, modlly, forbear or make any
accommodaticns wih regard to the terms of this Securlty instrument or the Note without the
co-signer’s consent.

Subject to the provision of Baction 18, any Successor In [nterest of Borrower who
assumes Borrowar's ohligations under this Securily Instrument in writing, and is approved
by Lender, shall cbtain all of Borrawar's Fghis and benefits under ihls Securtty instrument,
Borrower shall not be released from Borrower's obligations and Jabillty under 1his Securlty
Instrument uniess Lender agrees to such relasse In writing. The covenants and agrasmems
of this Security Instrument shall bind {excep! as provided in Sectian 20} and bensfit the
successars and assigns of Lender,

14. Loan Charges, Lender may charge Borrower fees for services performed In
connection win Borrowar’s default, for the purpase of pratecting lender's intereat in the
Property end rights under this Security ihetrument, including, but ot limited 1o, atarneys”
fess, property Inspection and valuation leet. in regard 1o any ather fees, the absence of
express auihorlty in this Securlty Inslrurment fo charge 3 speclfic tee io Bomrowar shall not
be construed es a prohibliion on e charging of such fee, Lender may not charge fees that
are expressly prohibited by this Sacurity tnstrument or by Appllcable Law.
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Ifthe Loan |s subject to a Jaw which sets maximum loan charges, and that law i€ finally
interpreted so thet the inferest or other loan charges collected or 1o be collected |6
connection with the Loan excaed the permilied limits, then: () any such |oan charge shall
he reduced by fhe amount necaessry lo redute the charge la fhe permited Timit; and (b}
any sums already callecied from Borrower which exceeded permitied limhs will be refunded
1o Borrower. Lender may choose to make this refund by reducing the principel owed under
the Note or by making a direct payment to Borrower. |f a refund reduces principal, the
reduction will be treated as a nartial prepayment withaut eny prepayment charge (whether
or not a prepayment charge 14 providet for under the Note). Borrower's acteplance of any
such refond made by direc paymant to borrower will onstitute a waiver of any ripht of
actlon Borrower might have arising oul of such ovérchargs,

15, Nolices, All potices glven by Borrower or Lender in connection with this Securily
instrumend must be in writing. Any nofice t© Borrawer in conneclion with this Sscuriy
Instrument shall be deamed to kave been given ta Barrower when malied by firsl class mall
of when aciually delivered to Bormawer’s netice address If sent by other means. Notlce to
any one Barrower shall consiitule nofice to all Borrowers unless Applicatble Law expressly
requires otherwlse, The notice address shali be the Properly Address unless Borrower has
designaled 2 subatilute notice address by notice ta Lander, Bomower ahall promptly notify
Lander of Bormowsr'e change of address. It Lender specifies a procedure for reparting
Borrowar's change of address, then Borrawer shall only report & chenge of address through
that specified procedure. There may be only one designated notice address under this
seourity Instrument at any one fime. Any notice 3 Lender shall be glven by deiivering It or
by mailing it by frsi cless mall to Lander's eddress siated harein unless Lender hss
designaied another address by nolice lo Borrower, Any notice in ronnection with this
Securlty Instrumant shall not be deemed to have been givan to Lenger until ectually
recelved by Lender, If any nalice required by this Security insirument 1s also required

unds? Law, the Applicable Law nt will safisfy the coresponding
requirement under this Securlly instrument.
18, L lly; Rules of This Securhy shall

wi
be poverned by federal taw and the law of the Jurisdiclion [ which the Proparty is jocated,
All righis andi obligalions cantained in this Bscurhy instrument are subject 1o any

i and ions of le Law. Appl Law might explicltly or impllcitly
aflow the parlies 1o agres by contract of It might be silent, but such silsnce ghail not be
construed as a prohibltion apainsi agreemeni by contracl. In the evant that sny provision or
clause af this Eezurty Insirument cr the Note confiicts with Applicable Law, suzh ronflict
chall nol affect olher provisions of this Security Instrument or the Hote which can be piven
effect without the eanfiicting provision.

As used in this Security instrument; {s) words of tha masculine gander shali mean and
Include comesponding newier wards or words of the jeminine gender; (b) words in the
singuler shall meen and include the plural and vice versa; and (c) the word “mey” gives
ot discration without any obligation 1o take any scilon.

17. Borrower's Gapy. Borrower shalk be given one copy of the Nole and of this Gecurity
{nstrument.
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18, Tranafer of the Property or a Beneficlal interest in Borrower, As tsed in this
Saction 18, “Inlersst in the Preperiy” means any legal or benaficlal interast In the Properly,
including, but nol limited @, Ihose beneficlal Inferests fransferred in a band for deed,
contract for deec, inslaliment sales cantiact or sacrow agreement, the intent of which s the
sranster of title by Borrower at 2 future date 1o 2 purcheser.

i &ll or eny part of the Proparty or any Imerest In the Property is sold or transferred
{ar if Borrower Is not a natural person and a beneficial interest in Borrower ig sold or
fransferred) wiihoul Lender’s priar writien consent, Lender may reguire immediate payment
I ful of Bll sums ecured by this Sacurlty Inslrumemt, However, this option shall nol be
exercised by Lender it such exercise s prohibited by Applicable Law.

If Lender exercises this oplian, Lendar shall give Borrower natlce of acceteration. The
nollce shall provide a perlod of not less than S0 days from the date the notice & given in
atcordance with Section {5 within which Borower must pay il sums sscured by Thiz
Securlty instrument. If Borrowar falls © pay these sums prior 1o the expiration of this
period, Lander may invoke any remedies permitied by thls Security Instrumant without
further notice or demand on Borrower.

19, Borrower's Right io Reinsiate Affer Acceleration, If Borrower mests ceriain
conditions, Borrower shall have the right to hava enforcement of thie Becurily inatrument
discontinued at any lime prior 1o the earliesi af: {a) live days before saie of the Property
purauant to any power of sale contained In this Securty instrument: (b) such othar pariod as
Applicabie Lsw might specify for the termination of Borrower's right 1o relnstale; or (c) entry’
of a judgment enforcing ihls Security instrument Those tandliions ere that Borrower: (a)
pays Lender ali sums which then would be due under this 8ecurity Instrument and the Note
as if no mccelerafion had accurrad; [b) curee any default of any other covenants or
apraements; (£) pays &l expanses incurred in enforcing this Security Instrument, Including,
but not limited to, seasonable attomeys’ fees, property Inspection and valuation fees, and
other (ees incurred for the purposs of protecting Lenders iniorest in the Properly end rights
under this Security instrument; and (d) takes such aclion es Lender may reasonably ragulre
io masure that Lender's interest in the Property snd rights under this Security Instrument,
and Bomrower's oblipation lo pay the sums secured by this Becurity Instrument, shall
continue unthangsd. Lendor may reguire thal Borrowsr pay Euch reinstetement sums ard
expenaes in one or mare of the following farms, as selected by Lender: {a) caak; (b) monsy
order; {c) certified check, bank check, treasurer's check pr cashier's chack, provided any
such check i8 drawn upon an instiufion whoze deposlts are Insured by a federal agency,
instrumanality or enthy; ar {d) Elecironic Furds Transfer, Upon reinstatement by Borrower,
this Security Instrumeni and cbligations secured heraby shall remain fully effective 2s It no
acceleration has cccurred. However, this right 1 relnstate shall not apply fn the case of
acceleratlon under Section 18.

20, $xin of Mots; Changs of Loun Servicer; Motice of Grievance. The Nole or 2 partial
intarest In the Note (opether with this Security Instrument) can be sold one ar more times
without prier nolice to Borrower. A sale might result in a change in the entlly (known as the
“Laan Servicer”) that collects Periodic Paymenis due under the Nole and thiz Securily
Ipstrument and performs other morigage loan gervicing obligations under the Note,
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this Security Instrumont, end Applicable Law. There also might be one or more changes of
the Loan Bervicer unrelated to a sale of the Nete. If there s a change of the Loan Gervicer,
Barrowar will be ghven writien nofice of the chanpe which will state the name and address
of the new Loan Sarvicer, fhe addrese lo which payments should be made and any other
information RESPA requires In connection with & noilce of transter ar servicing. I the Note
is gold and thereafier the Loan is serviced by a Loan Servicer other than the purchaser of
ihe Note, the morigape loan servicing obligations lo Barrower will remain with the Loan
Servicer or be transferred 10 & successar Loan Servicer and are not asaumed by ihe Note
purchaser uniess clharwiss provided by the Nole purchaser.

Nelther Borrower nor Lendar may commence, Joln, or be joined to any Judicial actlon
(gs either an individual litigant or the mamber of & class) that ariass from the olher parly's
actions pursuant to this Securily Instrument or that alieges Ihat the other party has
treachad any provision of, or any dity owed by reason of, this Security Instrument. until
such Borrower or Lender has notified the other party {with such notice given in compliance
wlth the requirements of Seclion 15) of such alleged breach and afforded the other party
hereto a reasonable periog afier the giving of such notice 1o lake corrective action. If
Applicable Law provides a time pariod which must elapse before cenain action can be
taken, that ime perlod will be deemsd to be reasonable for purposes of this paragraph.
The notice of acceleration and opportunity to cure given o Barrower pureuant 1 Section 22
and the notice of acceleration given 1o Borrower pursuant to Section 18 shall be desmed 10
satisfy the notice and opporturlty to take carrective acfion provislons of this Seclion 20.

21, Huzardous Substances. As used in this Section 21: (a) “Hezardous Substances”
are those substances defined as ioxic or hazardous eubsiances, pollutants, or wastes by
Environmental Law and the following substances: gasaline, kerosene, other fammabie or
foxic pelroleum products, toxic pesticides and herbicides, volalile goivents, maierials

asbesios ar de, and materiale; {b) “Environmaental Law”
means federal laws and iaws of lhe jurisdiction where the Property {g located that relate to
haalth, safety or il ! fion; {c) i Cleanup” Inciudes any
response action, remedial action, ar removal action, as defined in Enviranmental Law; ant
() an “Envinmental Congiion” mesns a condltion that can cause, contribule to, or
otherwise triggar an Environment Cleanup.

Borower shall nol cause or permit the presence, use, dispasal, storage, or release of
any Hezardous Substances, or fareatsn fo releass any Hazardous Subsiances, on of in the
Property, Borrower shall not do, mer allow anyone else o do, anyihing affecling the
Property (a) that is in violalion of any Environmental Law, (b) which creales aa
Environmental Candition, or {c) which, dve to the presence, use, or relensa ol a Hazardous
Substance, creales a condifion that adversely affecis tha value of the Property. The
preceding twe sentences shall not apply 1o the presence, use, or storage on the Property of
emall quentities of Hazardous Subslances that are ganerally racognized 1o be appropriate to
normal resldential uses and {n mai of the Froparty but net limited 1,
hazardous substancet in consumer producis).
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Borrowar shall promptly give Lander written nolice of {8) any invesiigation, claim,
demand, lawsuit or other aclion by any governmenial or reguiztary agency or privale party
involving the Property and any ar i | Law of which
Borrowsr has acival knowledge, (B] any Envitontmantal Condiiion, inziudinp but not limitad
1o, any spilling, ieaking, discharye, retease or threat of release ot Bny Hazardous Substance,
anp (c} ony candition caused by the presence, use or release of a Hezardous Substance
which adversely affects the value of the Propeny. If Barrower Iearns, or is notlfiad by any
governmental or reguiaiory authorily, or any private parly. that any remousl or other

of any affecling the Froperty Is necessary, Borrower shall
prompily take all necessary remedial actions In accortance With Environmentai Law.
Nathing herain shall cregle any obligation on Lendar for an Environmental Cleanup.

NON-UNIFORM COVENANTS. Borrower and Lendar furiher covanant and agree as
follaws:

22. Acesleration; Remedies, Lender shail give notice to Borrower priar to accelarution
following Borrowars breach of any covanant or agresmant in this Securlty instrument {but
not prior to acceleration under Bection 18 unlass Applicable Law provides otherwise). The
notice shall spaclly; (g) the delault; (b) the action required to cure the detault: () a date,
not less than 30 days from the dale the notics is given Lo Borrower, by which the default
must be cursd; and (d) thal allre to cure the default on or before the dato specified in the
nalics may resut In accelerstien of tre sums sacured by fthis Security instrument,
(oreciosure by judiclal procseding snd sale of the Property. The nofice shall further inform
Bormawer of the right 1o reinstute after accelernion and e Hght io nssert In the foreclosure
proceading the non-sxistance of a default or any other dafense of Borrowar tn accelerstion
and forecloaure. If the default is nof cured on or before the dats specifiad In the notice,
Lender af Ita option may require immediate payment In full of all aums secured by this
Sacurity instrument without furiner demand and may foraciose this Becurity Instrument by
judicint procending. Lender shall be entitied to collact li expanses Incurred In pursuing the
remadies provided in this Section 22, including, but nst lImied 65, reasonable attorneys’ fees
and coste of tHie svidance,

23, Redesss, Lipon paymeni of alt gums secured by this Becurity Instrumenl, Lender
shall release this Securlly Instrument Borower shall pay eny racordalian costs. Lendsr
may charge Berrower a fee for raleasing this Bacurlty Instrument, but oaly if the fee is paid
1o @ third party for services rendered and the charging of tha fee Is permitied under
Applicable Law.

24, Aiomeys’ Fwes. As used in thls Security Instrument and the Note, attorneys’ fess
shafl include thase mwarded by an appellste court and any ettornoys’ faee Ingurred in &
bankrupicy proceeding,

25, Jury Trial Waivar. The Borrower heraby waives any right (o a trial by jury in any
aclion, proceeding, claim, or tounterciaim, whethar in confract or tort, a1 Jaw or In aqulity,
ariging out of or in any way relaled to fhis Security Instrument or the Note.
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BY SIGNING BELOW, Borrower accapts and agress to e terms and cavenants contained in
{his Security Instnrment and in any Rider executat by Barrower and recorded with #,

Signed, sealed and deliverad in the presance of:

ottt/

(Saai)

ILEE Borrowsr
Jan Hall ANDON CHASE DRIVE
CREONVILLE, AL 32218
Stephanie L. Richards
BRJY Rav 122100 Pwge 170t B FORM 3010 121
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STATE OF FLORIDA, County ss!
This loregoing Instrumant was acknowledgad before me thls O(,;r %I, 'LD(l3by

JAGQUELINE P, YULEE, AN UNMARRIED PERBON

who is parsonally known to me ar who has produced dee}é ! leat{ a5 identlfication.

Jmkfaé(

Jon Halt

Holery Public

JANHAL
MY COMMASSION ¥ 00 166458
EXPIAES: 1,20

Lot Do iy APt
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Exhibit "A"

Lot 50, BRANDON CHASE, as per plat thereof, recorded in Plat Book 45, Page 13, 13A-13G, of the Public
Revcards of Duval County, Florida




186

o “*&-Q
Book 11504 Fage 881
PREPAYMENT RIDER 0433563348
THIS PREPAYMENT RIDER iz made this ..01% PR

and |s incorporated into and shall be deerned to amend and supplement the Marigage,
Daad of Trust or Security Deed ({the “Security Instrument”} of tha same date given by the
undersigned {the "Borrower) fo secure Borrower's Note to -
ELLS FARGO, HOMFEMORTEA
of the sama date and covering the Property described in curlty instrument and
iocated at: 10908 BRAN ..E.Zlgl.\.’.ﬁ.,,-!.‘..‘?KwW!%,Ek. k21—
(Property Address)

PREPAYMENT COVENANTS, in addition to the covenants and apreamentc
;&n‘de in the Securlty [natrument, Borrower and Lender further covenant and agree as
OWSE;

| have the ﬂFh( to make payments of principal at any time before they are due.
A ptepayment of all of the unpaid princlpal Is known ss 2 "lull prepayment” A
prepayment of only part of the unpaid principal Is known a8 2 “partial prepayment.”

Except am provided beiow, | may make a fill prepsyment or = partial
prepayment et eny fime wlihout paylng any pensity, However, it within the frat
Jwp... (.2.) year(s) afler tha exscution of the Securlty nstrument | make full
prepayment, | wiil pay a prepayment charge In an amount equal fo the payment of six
(8) months’ advance intereat, at the internst rais provided for under the Note, on the
amount prepald which I8 In exeess of iwenty percant (20%) of the original principai

amount.

Propayment. Riger
(AL, A2, CA CO, CT, OF, FL, GA, HI, ID; IN, KY, (Pags t at2)
M, WE, MT, ND, NE, WK, KY, MY, OK, PA, BT, 80, TH, TX, UT, WA, WY) ECIR0L Rev. CH4AT3
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BY SIGNING BELOW, Borrower accepts and agrees fo the terms and provisions

contained In this Prepayment Ridar.
W'/ (Seah

~Borrower

Prapayment Rider
(AL, AZ, T4, CC, CT, DE, FL, GA, H, I, IR, KY, (Page 2 0P 2}
WA, ME, MT, HD, RE, NH, NV, NY, OK, PA, SC, 50, TH, T4, UT, WA, W) ECI80L Rev. (040
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PLANNED UNIT DEVELOPMENT RIDER

THIS PLANNED UNIT DEVELOPMENT RIDER is made this Oclober 31, 2003, aad is incorpazated into and
chall be deemed t> amend and supplermant the Mortgoge, Doed of Trust, or Secarity Deed (the "Security [nsrumer:") of the
seme date, given by the endersigned (the "Bormower”) to secwre Borower's Note o WELLS FARGO HOME
MORTGAGE, INC, (the "Lender") of the same das and covering the Property described in the Security Instnoment esd
Ipcated et

10909 BRANDON CHASE DR, Jacksonville, Flarlda 32219
(Property Address)
The Proparty inclades, but is not Bmited o, & parcel of 1and inmproved with a dwelling, together with other such parcels and.
certain common wrens and Tacilifies, as described in 55, 13, 13A-13G, Public Records of Dival County, {the
*Declergtinn). The Propeny s 2 part of a plaaned unit development know 23

BRANDON CHASE
{Fame of Planncd Unit Dovelopment)

(the *PUD"). The Property also inchudas Barower's interest in the homeawners association or equivalent cntity Qwaing or
managing the common areas a0 facilities of tie LD (the *Owners Association®) and the uses, ‘benefits and proceeds of
Borrower's interest.

PUD COVENANTS. In addition 1o e covenants and agreern=iits madie in te Securfty Instrument, Borzowsr and
1ender further covenan! and agree 5 foliows:

A, PUD Cbligations, Bomower shall perform 61l o Bomrower's obligations umder ths PUD's
Comstituent Documemis, The "Constitient Documents' are the (i) Decluatipn; (i) articles of
incarporadan, tTust imstrument or any equivalent document which creatss the Qumers Asgociation; and
{iif) 2y by-laws or ofher rules or mpulations of the Owners Associstion, Borrower shall prowptly pay,
when due, all dues and essessments imposed pursuant to the Canstiteent Tocuments.

B. Property Insurance. So lang 2s the Ownors Associstion maintains, with a gencrally accepizd
fwsaramee cantir, & “magier” of "hlenker” policy insuring the Froperty which is sstisfactory to Lender and
which provides insurence coverage © the emonnls (inciding deduetible levels), for e perivds, and
againyt loss by firc, bazards included within the tam “exended coverage,” and any ather hazards,
including, but not limiled to, carthquakes end floods, for which Lender requires insurance, thea: i)
Lender waives e provision in Section 3 for the Periodic Payment 10 Lender of the yearly premium
Installments for property insursnce en the Praporty; and (i) Berrower's obligation nuder Section 5 to
‘aintain property insnreace coverige on the Propery {5 deemad satisfied 1 the extent that the required
coverage is providod by the Qwners Association policy.

What Lendoy toquires a3 a condition of tis waiver can change during fhe tarm of the loan.
Barrower shall givs Lender praumpt nofice of say lapec in required groperty insurence coverage provided
by the master or hlsnket policy.

In the event of a distiibution of propety insurance poceeds in lim of restoration or sepuir
Follosring & loss to the Property, or to comman areas and faeflifics of the PUD, any proceeds payable o
Bomower are hereby astigned and skall be peid to Leuder. Lenclor shall apply the proceeds to the sums
securcd by the Becuriry Insmument, whether or not then du, With the excess, if any, paid 1o Bomowez.

C, Public Lisbility Insurance, Borrower shafl take such acrions as way be Teasonable 10 insnee
that the Dwaers Asyociation masutaios a public lsbiliry insnrance policy accepiable in forrm, amouat, and
extent of coverage to Lander.

D, Condemuation. Tie proceeds of eny avward ot claim for demages, direct or conscquential,
paysble o Borower in conrection Witk any sandemmation o other @hing of all or any parl of the
Praperty or the copmen arcas and facilitics of the PLID, or for any canveyance in Heu of condermation,
re hereby assigned and ¢hall be pasd to Lender. Such proceeds sholl be applisd by Lender to the sums
secured by the Serurity Iestrument as provided in Section 1,

£. Lender's Prior Consent. Borrower shell not, except after natic to Lender and with Lender's
prior written consent, oither partition or subdivide the Froperty or cansent to; {1) the abandosment or

MULTISTATE PUD RIDER-Single Farlly-Fanois MaelFeuddie Mac UNIFORM INSTRUMENT Form 3180 01 (poge./ of 2 prgey)
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lexmimation of the PUD, exezpt for handonment or termintion rquired by law in the casz of substanrial
destrustion by firs or other casualty ar in the case of 2 taking by condemnation ar eminsn: domain; {if)
any amendment to any provision of ths "Constituent Documents™ if he provision is for the express benefit
of Lender; (iif) lemmination of professionat and on of self of the
Owners Associarion; or (iv} any action which woulé have the offect of rondering the public Liabiliry
insurance eoverage mainiainied by (he Owoers Associelion unacceptable © Lender.

F. Remedes, If Borzower does not pay PUD dues and assestmonts when dug, then Lender may
pay tham. Any eraounts disbursed by Lender under this paregraph F shall becoms additional debt of
Bomower secured by the Sccurity Isstrorent. Unless Borrower and Lender sgrec o ofhér temms of
pryment, thess amounis shall bear infercst from the dae of disbursement 2t the Note rai and shell be
payable, with interest, upon notles from Lander to Bortower roquesting payment.

BY SIGNING BELOW, Borrower sceepis 2nd agrees ferms and provisions contained in this PUD Rider.

Ul ()

vcuwumz ¥. YULEE - Borower

FUD B /Freddle Mac UNTRORM INSTRUMENT Form 3150 1201 (page 2 of 1 pagey)
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FIXED RATE NOTE A YQL} oY
QELQEEEE;?L_@S_ JAEKSDNWH;,E FLORIDA .

10908 BRANDON CHASE DRIVE, JACKBONV| LLE. FIL 32219
Eroparty Adstass]

1. BORROWER’S PROMISE TO PAY

in return for a loan that | have reczived, | promise to pay U5, §  213,750,00 (thls amount lg

calied "Principal?), pius interest, 1o the arder of the Lendsr. The Lender is
i

} will make all payments under this Note in the form of cash, check or money ordey.

I underatand that the Lender may transfer this Nate. The Lender or anyane who fakes this Note
by trensfer and whe is entllad to racelve payments under thie Note is callad tha “Nate Halder.”

2 INTEREST

Intatest viill be charped on unpaid principal untl! the full amoust of Principal hes been paid. |
will pay Interest at & ysarly rate of 7,375 %.

The interest rate requirad by this Seetlon 2 is the rate | will pey both before and atler any default
described in Saction 8{B} of this Note.

8. PAYMENTS
{A} Time and Place of Payments
1 will pay principel and interest by making 2 payment every month,
I will make my monthly payment on the firet day of each month beginnlng on  DECEMBER 1, 2603
! will make thess paymants every month until | have pald all of tha prineipal and intarest ang
any other charges described bsiow that | may ewa under this Note, Each monthly payment wiil be
applied as of his scheduled due date and will be applled 1o interest befare Principal.
If on NOVEMBER 1, 2083 + 1 still owe amounts under this Note, | will pay those amounts in full
on that dade, which le cailed the “Maturity Date.” X
"1 will make my monthiy payments at WELLS FARGD HOME MORT@AGE, INC,
P.0. BOX 10804 DES MOINES, 1A SDI0B-0304
of &t a different place if required by the Nole Halder.

{B) Amount of Manthty Paymants
My monthly payment wiil be in the amount of U.6.$  1,478.32

4, BORROWER'S RIGHT TO PREPAY

| have the right to make paymente of Principal at any ims before they are due. A payment of
Principal cnly is known a8 & “Prepayment. When ! make a Prapayment, | wlil tell the Note Holder in
writing thet ) am doing 86. | may net designate & payment as 5 Prapayment If | have not made all
the menthly payments due under the Note.

! may make & full Prapaymant or partie} Prepayments withoit paying a Prepayment charge. The
Note Holder wiil uee all of my Prapayments to raduce the amaunt of Principal that | owe under this
Note, However, the Nete Holder may appiy my Prepayment to the accrued and enpald interest on
the Prepayment emount, before applylng my Prepayment 1o reduce the Principal amount of the
Note. Ifi make & partial Prepayment, ihere will ie no changes In tha dus dats or in the amount of
my momhly payment unless the Note Holder agrees In writing 1o those changes.

NGTE - Bcgln Farn by« EHMAFHLNG UNIFIAM INSTRUWENT FORM &l 101
101 ECoU. ARY. sdnwiny

EXHIBIT. 7

WULTISTATE FiXED



5. LOAN CHARGES

0133583346

If a law, which appiles to this loan end which sets maximuny loan charges, ig finally interpreted o that
the Intarest or other {oan charges collectsd or 1o be collected In connaction with this loan exceed the
Permitted limits, then; (a) any such joan ¢harge shelt he reduzed by the amount necessary ta reduce
the charge to the permitted fimit: ant (b) any sums aiready collected from me which excagded

& BORROWER'S FAILURE TO PAY AS REQUIRED
(A} Late Charge for Ovardue Paymante
I the Nota Holder has nat recelver the full amournt of any monthi payment by the end of 15
calandar days after the dats 1t jp due, § wlll pay & fate charge 1o the Note Holdar, The

amount of fia charga wifi be 5,

pay this iato charge promptly but o

(B) Default

000% of my overdue peymerrt of frlnclpal and fﬁterest Twill

nly once on each |ate paymen:

I} de not pay the full amaunt of each monthly payment on the data it is due, | wiil be [n defauit.

(C} Nolice of Defauit

i1 am in default, the Note Malder may send me & written notice felling me that if 1 do not pay the
the Note Holder may reguire me to pey Immedlstluly the fult
been pald and all the interest that | ows on that amaum. That
date must be gt least 30 days afar the date on which the notice s malied to me or defiverad by

overdus amount by & certain date,
amount of Principat which hae not

ather means.
{P} No Waiver By Note Holder

Evan If, 6t & time when [ am'In default, the Note Holder does not require me to pay Immediately in
full as deserised abave, the Note Halder will sillf have the Agit io do 80 If { am in defauit at 2 fater

lme,

{E) Payment of Note Holdar's C
if the Nole Holder has required me to pay immediatsly in full
Hoider will have the right to bE,EE'd l:’ayck by me fer al! of s co

osts and Expensea

lescriber ebove, the Note
s and expenses in enforcing
faw. Thase axp Include, for example,

this Nots to tha extent not
reasonable attornay’s fass,

7. GIVING OF NOTICES

Uniess applicable Jaw requires & different methox, any netice that must be given ts ma vnderthis
Note wiii be givan by dalivering It or by malling it by firet class mall to me at the Property

Address abave or at a diffarent address if ] give the Note Holder & notice of my diferent address.
Any notice {hat musl be given 1o the Note Haldar under this Nats will be given by daltvering it or by
mailing k by first class mai! 1o the Note Holder at the eddrss stated in 8ection 3(A) above or st s
diffarent address if am glven a notice of that different addrass,

8. OBLIGATIONS OF PERSONS UNDER THIS NOTE
IFmore than ane person signa this Note,

the promises made In this Nots, Includi
a guarantor, surely ar endorser of this

i

each person Is fully and peraonally cbligeted fa keep ell of
g the promise to pay the full amoumt awed. Any person who is

Note Is elso obligated to do thess 1hings. Any person who

iens of » urely ar endorser of this

takas aver these Including the abl)

a
Note, 13 alko abligstes to keep'all of the promises made in this Note, The Note Holdsr mey snfarce
He rights under this Note egsingl mach Peraan individually or against all of us togsther, Thls
meane 1hat any ons of us may bs raquired to pay all of the smounts owed under this Note.

8. WAIVERS

1 end any other peracn who has obiigatians under this Note welve the rights of Presentment
and Notice of Dishonor. *Preserfment” means the right ta requirs fne Note Holder to demend
peyment of amounts duve, *Notice of Dighonor” means the right to raquire the Note Halder to

give notice ta cther persons that amounts dus have not been paid. S—
NULTISTATE FiED HOTE o Farly - ENMAD UNFOrat WSTRUMBNT b

o
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10. UNIFORM SECURED NOTE
Thls Note is & uniform instrument with limlted verlations in some jurisdictions. tn additizn to the
protections given o the Nota Holdar under this Naote, a Mortgage, Deed of Trust or Bacurity Deed {tha
"8ecurity Instrumant”), dated the same date as this Note, protects the Note Halder from paselble loasss
which might result If [ do not keap the promises which | make in this Note, That Sezurity Instrument
deecrlbes how and under what condltiona | may be raquired io make immediaie Payment In fult of afl
amounts thal | awe under this Note, Some af these conditions are described as follows:

If &l or any Flﬁ of the Fn:rany Or Bny Interest in the Propsrty Is sold or fransferred (ar
Borrawar (5 not a naturafpemun and a baneficial Interest | Borrawer Is sold or
|rfnal!rrec[) without Lander's prior witien conesnt, Lander may require immadiate payment in
i of al! sums secursd by this Se ument However, thig optlon shali not ba
uxertised by Lender if such exercise {5 prohibited by Appiicable Law.
If Lender exarcies ihle opfin, Lender shall ive Borrower natice of acceleration, The notlce
shnllé:ruvids 2 parjod afggt {ess than 30 day'; from the date the notice is l;mn in accordanze
with Saction 15 whhin which Bommower mu:t{gay ali sume securad bﬁ this ity Inslmrr‘u(em.
‘OKe

ot
'én?{m"r A A R o R R
o) /aT. . .

1. DOCUMENTARY TAX
The atate documentary tax due on this Note hag been paid or the morigage securing this Indebtednags,

WITNESS THE NAND(S) AND SEAL(S) OF THE LINDERSIGNED.

(8ign Original Only)

WITHOUT RECOUKSE
FRY TO THE ORDER OF

~oan M, Mirs,
Vice Presidant

MULTIEITE FoaR um-hl-muy-nuﬂ:nmc KIPORM IKFTRIH ERT POk 2200 107 oML ALY, Masez



ADDENDUM TO FIXED RATE NOTE
{Prapaymani) 013356334

THIS ADDENDUM s made fhis , 21t
is Incorporated intg and imendsd to form e
date as this Addandum,

1. Bection 4 of the Note is modified to rovide that | have the right fo
make payments of pringipal at any time before tgey 8ta dus, A prapayment of ali
of the unpald principal la knavm ag a “tull prepayment” A Prepayment of anjy
part of the unpaid principal 1s known as a “partial prepaymant.~

Excopt a1 provided bsiow, | may make a full prapayment or o partial
Prepsyment st any time without paying any penalty. However, if within the first
S0R.., (uh) year(s) after the execution of the Securlty Instrument | make full

t 1 will pay a charga In an amount equal fo the payment
of alx (B} monthe’ advance Intersat, at the interest rate provided for under the
Nots, on the amount prapald which le in axcess of twenty percent {20%) of the
origina] principel amount,

2. Al other provisions of the Note are unchanged by this Addendum ang
remaln In full foree and affact.

Daiad: / D 05

(Seal)
-Bofrowar

IN, XY,
PA, S, 58, TH, TX, UT, wa, w) ECA51L Rev. oase/m3

um
. CA, OO, T, DE, FL, GA, Hi, I,
L‘k GZE.%. ND, NE, NH, NV, N, O,
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EXHIBIT 2

IN THE CIRCUIT COURT, FOURTH
TUDICLAL CIRCUIT, IN AND FOR
DUVAL COUNTY, FLORIDA

CASENO.: 16-2002-CA-4452
DIVISION: CY-E

THE CEASE MANHATTAN BANK,

AS TRUSTEE OF IMC HOME EQUITY

LOAN TRUST 1998-1 UNDER THE

POOLING AND SERVICING AGREEMENT

DATED AS OF MARCH 1, 1998,

Plaintiff/Counter Defendaat,

V8.

LILLIE BELL BARNUM, aka LILLIE B, BARNUM, &f al.,
Defendants/Counter Plaintifis,

Ve,
FAIRBANKS CAPITAL CORPORATION,

Third Party Defendant.
!

ORDER GRANTING DEFENDANTS/COUNTER PLAINTIFES'
MOTION TO AMEND COUNTERCLAIM TO PLEAD PUNITIVE DAMAGES

This marter is befors the Court on the Barnums' Motion to Amend Counterclaim to Assert
a Clzim for Punitive Darmages and Proffer in Support Thereof against Counter Deféndant Chase
Menhattan Bank (Chase) and Third Party Defendant Fairbanks Capital Corp. (Fairbanks), On
Tuly 14, 2004, and again on November 2, 2004, this Court held hearings et which the parties
presentad their arguments to the Couzt, Upon consideration of the motion, 2nd the information
and arguments submitted by the parties, the Court finds the motion should be granted.

L INTRODUCTION

Defendants/Counter Plaintiffs Lillie Bell Barmum and Eunice Barmum (the "Bamums") ssek

leave to amend their counterclaim against Chase and Fairbanks to add a claim for punitive damages

pursiant to section 768.72, Floride Statutes. The statute states in pertinent part:
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(1) In any ivil action, zo claim for punitive dzmages ghall be permitted unless there

' is areasonable showing by evidence in the record or proffered by the claimant which
would provide a reasonable basis for recovery of such damages. The claimant may
move to amend her or his complaint to assert z claim for punitive damages as
allowed by the rules of civil procedure.

(2) A defendant may be held lable for punitive damages only if the trier of fact,
based on clear and convincing evidence, finds that the defendent was persopally
guilty of intentional misconduct or gross negligence. As used in this section, the
term:

®Ew

(b) "Grass negligence” means that the defendant's conduct wasso . . wanting
in care that it constitated a conscious disregard or ifidifference to the . . . rights of
persons exposed {o such conduct.!

(Bmphasis supplied.)

The standard for pleading punitive damages under section 768,72 was described in
State of Wisconsin Investment Board v, Planiazion Square Assoc., 761 F, Supp. 1569, 1580
(S.D. Fla 1991) (citing Will v. Systems Eng'g Consultants, 554 Se. 2d 591, 592 (Fla. 3d

DCA 1989)) as follows:

[A] § 768.72 challenge more closely resembles a motion to dismiss that additionally
requires an evidentiary proffer and places the burden, of persuasion on the plaintiff.
- Inconsidering 2 motion to dismiss, factual adjudication is inappropriate as all facts
asserted ~— or here, reasonably established — by the plaintiff are to be taken as true.

X
As such, the court has given recognition only to those assertions of the defendants

which would show Plaintiff's factual bases to be patently false cr irrelevant, and hes
paid no heed whatsoever to the defendants’ altemetive evidentiary proffers.

! The statute also defines “intentional conduct” as a basis for an award of punitive
dan?ges; Dowever, at the Novernber 2, 2004 hearing, the parties agreed that only "gross
- negligence™ as defined in § 768.72(2) is at issue here,

. -2
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761 F. Supp, at 1580-81 (citations omitted)?

Thus, the Barmums' proffer of evidence in support of their motion te amend must be taken
a4 true, in the same manner in which allegations of 2 complaint are taken as true in considering &
motion to dismiss, except where the Bamums® proffer may be shown to be patently false or
imrelevent, The Court’s task then is to determine if the facts shown by the proffer meet the statutory
requirements for liability for punitive damages.

" I1. THE PROFFER

In support of theix motion, the Barnums' proffer the following facts:

a. On or about June 20, 2003, Chase, through its loan servicing agent,
Fairbenks, filed 2 Mortgage Foreclasure Complaint naming the Bamums, among others, as party
defendams, In its Cornplaint, Chase alleged it was the owner and holder of the Note and
Mortgage and it was entitled io foreclosure because of nen-peyments ‘beginning April 1, 2002.

b. Prior to the filing of the Complaint, the Bamums had corresponded with
Fairbenks and its predecessar, Citifinancial Morigage Company (Citifinancial), conceming an
ﬁlege:l lapse in the hemeowner's insurance required by the mortgage, the placement by the
fenders of forced insurance, and their claim for reimbursement for the premium on the forced

insirance. Bamums asserted that an escrow account had been set up for their particular mortgage

H

In Holmes v. Bridgestone/Firestone, Inc., 2004 WL 2726131 (Fla. 4 DCA November 24,
2004) the court reiterated the analogy of §768.72 challenge and a metion to dismiss, stating,
“...wh;re the only issue is whether the proferred facts would support punitive damages, the
analysis...{s similar to determining if & complaint states a cause of agtion, which is 2 question of
faw.” The Fourth District went on 1o hold that in that czse, the proffer reflected facts which, if
true, would support punitive damages; therefore, it reversed the tiial court’s demial of plainiff's
motion to amend to seek punitive damages.

-3
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and that the escrow account should be responsible for payment of the ‘homeowner's insusance
coverage required by the mortgage. (Chase Manhattan/Fairbanks disputs whether an escrow
account should have been created; but since the Court cannat find that Barnums’ contention is
patently false, it is accepted as true for the purpose of their rmotion to amend) Throughout this
dispute, the Barpums continued to pay the same monthly amount, $369.20, which was routinely
accepted by Chase through its servicing agents, including Fairbanks.

c. In August 2001 Bamums wrote to Anne Clemens, Supervisor of Services for
Fairbanks 2nd to Danielle Lowery, Supervisor of Consumer Servicss for Fairbanks registering
their frustration that the charge for forced place insurance was still being assessed against them,
notwithstanding their sénding evidence of the coverage claimed 1o have been lapsed, and
demanding that their acoount be rectified. In turn, Fairbanks, through Mary Halpin, Research
Specialist, wrote to Lillie Bzrmum on September 4, 2001, stating, in part:

“Thank you for the recent correspondencs regarding your mortgage
loan. We are researching this matter and will contact you via mail
with a resolution as soon as possible. We zppreciate you bringing
this matter to our attention.”

On October 24, 200}, Eunice Barnum wrote to Ms. Halpin again summarizing the Bamums®
position aod docwmenting the near-constant coliections telephone calls from Fairbanks, the efforts
to straighten ont the problems, and the continuing difficulty in having Fairbanks respond to contact
by the Barpums.

d.  Fairbanks then followed its September 4, 2001, letter with carrespondence of
December 10, 2001, stating, in part:

“This letter is to notify you an adjustment was made to your

month.lypaymenl. The new amount of your payment is $265.20
and will be effective as of 09-01-0F. This adjustment was made -

A
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due to Temoving the collection for insurance.”

e. The very next day, Fairbanks issucd‘con'e:pondence of December 11,
2001, captioned “DEMAND LETTER - YOU COULD LOSE YOUR HOME” and demanding, of
a0 amonnt due and owing of 51,205.59. As noted abave, the Barnums were then sued in June,
2002,

f » On July 11, 2002, zn employee of Fairbanks, Andrea Rempfer, executed an Affidavit
2 to Amounts Due and Owing,, in which Ms. Rempfer testified she was “...famikiar wiﬁ‘x the
books of zccount and have examined all books, records, and documents kept by Fairbm;cs
Capital Corp. concerning the transactions alleged in the Complaint™, and further, that “The
books, records, and documents which Affiant has examined are in the custody, supervision and
control of Affiant, and are complete, accurate 2nd correct.” The affidavit 'was filed with this
Couwt o support of Chase’s motion for summary judgment of foreclosure.

g Ms. Rempfer was depased on August 29, 2003, and confirmed, m sum:

1. she did not personally review any of the original books, records, and
documents meintained by Fairbanks as these items were, in fact, keptina
different department in 2 different state and not forwarded to her, and only
reviewed a computer scréen which docurnented the loan history;

2. she was not provided the complete loan history, even via computer screen, s
herinstructions were to review only the three months preceding the afidavit;

3. the loan history, in total, did not refleet any effort by Fairbanks to correct the
joan emount in accord with the Fairbanks letter of December 10,2001, which

purported to adjust the payment amount to $269.20;

5
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4. if she had been given the opportunity or instruction o review the complete
Joan history, including the adjustruent letter of December 10,2001, shewould
not have completed her Affidavit.

h.  With regard to whether the Bamums were actually behind in their monthly payments
of $369.20 as of the date of Ms. Rsmpfer;s Affdavit, the Court is aware of an additional factaal
dispute, namely, that the Bamoms take the position they were instructed by a Fairbanks’
representative mmio make apayment during the spring of 2002. Again, the Courtis bounq_ to aceept
Barnum’s proffer as to this ta be true for the purposes of this mctioﬁ, and notes that, while 1-10 written
documentation exists in the record confirming this instruction, the Fairbanks documentation of
correspondence and contact is woefully inadequate, missing, for example, any docmmentation of their
own letter of December 10, 2001, referenced gbove. The Bamums have, in their proffer, also
provided numerous references to Fairbanks’ violations of its own manuals and procedures with
respect to actions which should have been taken in response to contects by the Bamums.

i On Pebruary 11, 2003, fourteen months after Fairbanks confirmed, in writing, that
foreed placed coverage would be removed and the Barmums were due a refimd, Chase Manhettan
filed its Notive of Voluntary Case Dismmissal,

111, DISCUSSION

As previously noted, it is now the task of the Court to determine if the facts shown by the
proffer meet the statutory requirements for ability for punitive damages, & task which won)d
have been much simpler were thers Florida cases cited to the Court allowing or disallowing such
dameges in similar situations. In almost all of the punitive damages cases cited by both parties,

the malicions prosecution claims invelved arrest and cximinal prosecution. None dealt with

-6-
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wrongful mortgage foreclosures, which is the subject of the Barnum’s counterclaim.

Nevertheless the Court was able to locate a number of cases from other jurisdictions which

allowed recovery of punifive damages in astions for wiongful foreclosure. See, e.g. National

. Mig. Co. v. Williams, 357 S0.2d 934 (Miss. F978]; Cooper v. Cooper, 783 A.24 430 (V. 2001); .
Curt v. First Federal Savings & Loan Assn.| 243 Ga. 842, 843-844(2), Decatur Investmenis Co.
v. McWilliams,, 290 S.E.2d 526 {Ga. App. 1!982); Tower Financial Services, Inc. v. Smith, 423
§.E.2d 257, (Ga. App. 1992). Thus, the nature of’ Bam—um’s counterlcaim does not prez;lude a
claim for punitive damages.

The Court concludes that there is 2 reasonable showing by evidence proffered which
would provide a reasonable basis for recovery of punitive damages, and that 2 jury could
reasonably find that Counter Defendants’ conduct was so wanting in care that it constituted &
conscious disregard or indifference to the rights of the Baraums. Thus the requirernents of
Sections 768.72(1) as to amendments and 768.72(2)(b) 85 to gross negligence have been
satisfied.

The facts from the proffer, if true, indicate an ongoing battle befween the Barmums and
Counter Defendants over the issue of forced placed insurance covering several years, a history of
telephone calls frequently unanswered, correspondence not acknowledged, and of Counter
Defendant’s left Inand in Pernsylvania not knowing what their right band in Utah was doing.

* The latter point i$ illustrated by their letter of December 10, 2001, acknowledging the removal of
the charge for forced placed inSuragce and reduction of Barnum’s payment, followed by & defanlt
nc;ticc the very next day. In their brief in support of their proposed order denying the motion to

amend, Counter Defendants acknowledged that the December 10, 2001, letter originsted from

-7-
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their Utah office, while the Deceraber 11, 2001, letter originzted from their foreclosure
department in Pennsylvania. Similarly, Feitbanks' employee, Andrez Rempfer, in Pennsylvania,
executed an affidavit, - filed with the Court, no less - in which she artested that she was
“_familiar with the books of account and have examined ali books, records, and documents kept
by Fairbanks Capital Cop. concerning the transactions alleged in the Complaint”, and further,
that *“The books, records, and documents which Affiant has examined are in the custody,
supervision and control of Affiant, and are complete, accurate and correct,” Her de-posigion,
however, establisbed that her 2ffidavit was not based on all the books, records and documents, all
of which were in Utah, but on a computer screen showing the Barnum's record for the thres
months preceding the execution of the affidavit, In fact, she then had no knowledge of 2l] the
records pertaining to the Barums. All thess instances, in the context of the iotality of the
evidancée proffered, can reasonable be viewad 2s indicating a patiem of such a want of cars and
indiffer{ence to the rights of the Barnums as to constitute “gross negligence” under Section
768.72(2)(b).

Of course, these conclusions are premised on the acceptance of the proffer as true, which
is required of the: Couzt, although the Court is aware that much, of the evidence is disputed. What
a jury may find after bearing all of the evidence is another marter,

.. Anissue was raised 23 fo which of the five counts of  the Countercleim the claim for

@ama.ges would apply. * The Court concludes that while it is unclear whether the Fair Debt

* The Counts of the Counterclatm are:
Countl:  Abuse of process, as to both Chase Manhattan and Fairhanks;
CountT:  Fair Debt Collection Practices Act, o8 to Fairbanks; )
Count IT: Consumer Collection Practices Act, as to both Cha;e Meanhettan and
Fairbenks;
Count [V: Breach of Contract, as to Chase Manhaitan; and
Count V:  Malicious Prosecution, s 10 both Chase Manhattan and Fairbanks.

.8
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Collection Practices Act will support  claim for punitive damages. See, Thomas v. Plerce,
Hamilton and Stern, Inc., 967 F-Supp. 507 (N.D. Ga. 1997), and punitive damages are generally
not recoverable for 2 breach of contract sction, See Ghodratt v. Méami Paneling Corp., 770 S0.24
181 (Fla. 3% DCA 2000), punitive damages laLra recoverable under the malicious litigation and
abuse of process counts, see, e.g., Alamo .Reafzr-A—Car v. Mancusi, 632 80.2d 1352 (Fla, 1994)and
under the count for violation of the Florida (ionsumer Collection Practices Act, (“The coust may,
in its discretion, award punitive damagss * "f %" Section 559.77(1), Florida Statutes. -
It is, therefore, ORDERED AND ADJUDGED:
1. Defendants/Coumnter Plaintiffs EUNICE and LILLIE BELL BARNUM’S Maotian to
Amend their Complaint to Assert a Claim for Punitive Damages is GRANTED. Defendants/
Counter Plaintiffs are granted leave to mend their Counterclaim accordingly within twenty (20}
days of the date of this Order. Defendants/Counter Plaintiffs are granted leave of Court 1o
propound punitive damages discovery to Chase Manhattan and Fairbarics forthwith.
2. Chase Manhattan and Fairbanks shall have twenty (20) days from receipt of the
“ax.uended Counterclaim within which to file r.esponsive pleadings.
DONE AND ORDERED, in Chambers, at Jacksonville, Duval County, Florids, on
) December 28, 2004,

; BERNARD NACHMAN, Circuft Judge

James A. Kowalsld, Jr., Esq. oRoeR ENTERED
Michael Duncan, E;q. ’

William J. Scett, Esq. DEC 2 8 2004
| Mo BRNARD NACHMa
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EXHIBIT 3

IN THE CIRCUIT COURT CF THE
FOURTH JUDICIAL CIRCUIT, IN AND
FORDUVAL COUNTY, FLORIDA
CASENO:  16-2004-CA-5879
DIVISION: CV-F

AMERICAN RESIDENTIAL EQUITIES,
XXXI,LLC,

Plaintiff,
VS,

JOHN C. KOHN, JR.; DEMETRIA L.
KOHN, et al.,

Defendants.
/

ORDER GRANTING DEFENDANTS® AMENDED MOTION FOR SUMMARY
JUDGMENT, MOTION TO STRIKE AFFIDAVIT OF STEVEN BRAND AND
MOTION TO STRIKE NOTICE OF HEARING AND
DENVING PLATNTIFE’S MOTION TO CONTINUE HEARING

THIS CAUSE came on to be heard before the Court on August 14, 2007 on the
following Motions: (1) Defendants’ Amended Motion for Summary Judgment; (2)
Defendant’s Motion to Strike Affidavit of Steve Brand; (3) Plaintiff"s Motion to Continue
Hearing and Motice of Same; and (4) Defendants’ Motion to Strike Notice of Hearing and
Objection to Motion to Continue Hearing on Defendants’ Motion for Summary
Judgment. The Court has considered the pleadings, heard arguments of counsel, and is
otherwise fully advised in the premises. The Court finds as follows:

1. This mortgage foreclosure action was commenced in September, 2004

with the filing of a mortgage foreclosure complaint and Notice of Lis Pendens by

MTGLQ INVESTORS, LLP, the predecessor in interest to current Plaintiff AMERICAN
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RESIDENTIAL EQUITIES, XXXXI, LLC (ARE). The Defendants, JOHN and
DEMETRIA KOHN, moved for summary judgment arguing neither MTGLQ nor ARE
owned the Note and Mortgage when the action was commenced. In response thereto,
ARE filed the Affidavit of Steven Brand, an employes of the originating lender, First
NLC Services, LLC, (First NLC) in which Mr. Brand mamntained that while no legal
assignment was made by First NLC to MTGLQ), an equitable assignment occurred prior
to the foreclosure being filed and that this equitable assignment was supported by
consideration.

2. At deposition, Mr. Brand admitted, in confrast to the statements made in
his Affidavit, that he had no personal knowledge as to whether the Note and Mortgage
were sold to MTGLQ or whether any consideration was paid by MTGLQ to First NLC,
and also admitted he had no knowledge as to whether the loan documents were physically
transferred to MTGLQ. Rather, Mr. Brand testified First NLC sold the Note and
Mortgage to Goldman Sachs, an entity not before the Court. Mr. Brand's deposition
testimony confirmed his Affidavit was not based upon personal knowledge and
confirmed he was not competent to testify to the matters stated therein, as required by
Rule 1.510 (&), Florida Rules of Civil Procedure. Accordingly, Mr. Brand’s Affidavit as

) offered by Plaintiff is properly stricken by the Court.

3. Since no evidence was offered confirming an equitable assignment
occurred, the only legal assignment giving standing to cither MTGLQ or ARE is the
assignment from First NLC to ARE dated December 14, 2004, and recorded at Book
12248, Page 1243 of the Official Records of Duval County, a date after the

commencement of this action:
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4. Bascd upon the record evidence before the Court, neither ARE nor
MTGLQ had standing when the action was commenced and there are no genuine issues
of material fact. The KOHNS are therefore entitled to Summary Final Judgment as a
matter of law. Jeff-Ray v. Jacobson, 566 So0.2d 885 (Fla. 4" DCA 1990); W.M. Specialty

Morteage, LL.C v. Salomon, 874 S0.2d 680 (Fla. 4™ DCA 2004).

5. The Court has considered Plaintiff’s Motion to Continue and Defendants’
Otjection-to Motion to Continue, and finds this action has been pending, at the time of
hearing, for almost three years. While Plaintiff asks for more tiine, arguing it has issued
subpoenas attempting to locate more information demonstrating it had standing to suc
Defendants, the Court notes almost two months have passed at the time of hearing since
Plaintiff was aware its own Affiant, Mr. Brand, confirmed the originating lender did not
sell the subject Note and Mortgage to MTGLQ, as alleged in the affidavit, but to 2 non-
party, Goldman Sachs. Nothing was submitted by Plaintiff indicating what evidence it
hoped to find in discovery that would otherwise contradict testimony offered by its
Affiant, or that this evidence would be material on the issue of standing. Defendants’

Amended Motion for Summary Judgment was therefore properly considered by the

Court. See, Colby v. Ellis, 562 S0.2d 356 (Fla. 2d DCA 1990).

It is, therefore, ORDERED AND ADJUDGED:

1. Defendants” Amended Motion for Summary Judgment is GRANTED and
Summary Final Judgment is hereby entered in {avor of Defendants. Plaintiff ARE shall
take nothing by this action, and the Defendants shall go hence without day.

2. Defendants’ Motion to Strike Affidavit of Steven BRAND is GRANTED.
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3. Plaintiff’s Motion to Continue Hearing on Defendants” Motion for
Summary Judgment is DENIED. Defendanis” Motion to Strike Notice of Hearing and
Objection to Motion to Continue Hearing on Defendants’ Motion for Summary Judgment
is GRANTED.

DONE AND ORDERED in Chambers, at Jacksonville, Duval County, this

day of October, 2007. ORDER ENTERED
06T 16 2007
Circuit Court Judge i
Is/CHARLES 0 MITCHELL, J%.
Copies to:

James A. Kowalski, Jr., Esq.
12627 San Jose Blvd., Suite 203
Jacksonville, FL 32223

Laura J. Boeckman, Esq.
8787 Baypine Road, Suite 255
Jacksonville, FL 32256

Clay Holtsinger, Esq.
1505 North Florida Ave.
P.O. Box 800

Tampa, FL 33601-0800

Lashunda Larniece Alexander
382 S.W. Lightwood Place
Fort White, FL 32038

Edward Alexander
382 S.W. Lightwood Place
Fort White, FL. 32038

Joseph F. Duszlak, Esq. .
Attorney Ad Litem for Essie J. Hill, Jr.
348 E. Adams St

Jacksonville, FL 32202



Fred Franklin, Esq.
1301 Riverplace Blvd., Suite 1500
Jacksonville, FL 32207

Elizabeth Wellborne, Esq.
1701 Hillsboro Blvd., Suite 307
Deerfield Beach, FL 33442
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IN THE CIRCUIT COURT OF THE
4TH JUDICIAL CIRCUIT, IN AND
FOR DUVAL COUNTY, FLORIDA
CASE NO. 16-2004-CA-5879
DIV: CV-F

AMERTCAN RESIDENTIAL EQUITIES,
XXXI, LLC,

plaintiff, eo

V.

JCHN C. KOHN, JR.; DEMETRIA L.
KCHN, et al.,

Defendants.
/
AMERTICAN RESIDENTIAL EQUITIES,
XXXT, LLC,
Plaintifs,
v.

TICOR TITLE INSURANCE COMPANY OF

FLORIDA f/k/a AMERICAN PIONEER TITLE

INSURANCE COMPANY, MTGLQ INVESTORS,

LLC, and OCWEN FEDERAL BANK, FSB,
Defendants.

/

888 S.E. 3rd Avenue
Suite 201

Fort Lauderdale, Florida
June 132, 2007

1:04 p.m.

DEPOSITION OF STEVEN R. BRAND

Taken before Lynda Royer, R.P.R. and
Notary Public in and for the State of Florida at
Large, pursuant to Notice of Taking Deposition filed
in the above cause.

U.S. Legal Support
954-463-2933
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Can you trace the connection between
Goldman Sachs Mortgage and MTGLQ?

A Qkay. No, other than it must be an
affiliated company of Goldman Sachs. We deal only
with the main investor, but each sale may go to
different affiliated companies, servicing companies.
T mean, I'm not aware about how that works on an
individual sales basis.

Q Well, then why on paragraph three of your
affidavit would you have written MTGLQ Investors, as
opposed to Goldman Sachs Mortgage which the document
indicates?

A T did not research that part. That was
added into the document. I presume again that must
be the name of the affiliated company to which this
loan, pool of loans were sold to.

Q well, did you participate in the research
that linked MTGLQ to GSM?

A No. My research was on the dates only.

Q Then why would you swear to the truth of
paragraph three?

A Again, I'm not familiar with all the
different affiliated companies with which --
servicing companies to which each sales transaction

goes to. That is executed by our legal department,

U.S. Legal Support
954-463-2933
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14

and again that could have been the one related to
that sale.

Q You relied on somebody else with regard to
paragraph three; is that true?

A Correct.

Q Was the affidavit produced or drafted by
your legal department? .

A Yes.

Q Did you review each paragraph before you
signed it?

A T reviewed the dates that I had submitted
as information that T had provided te this affidavit,
yves.

Q So you reviewed the spreadsheet, for
example, Exhibit 3, you provided some date material
to the legal department, and then the legal
department drafted an affidavit that they then sent
back to you for signature?

A That's correct.

Q Do you know who in the legal department

drafted Exhibit 27

A Yes. I believe it was Susan Fishman.

Q Do you have Ms. Fishman's last name
spelling?

A F-I-S-H-M-A-N.

U.S. Legal Support
954-463~2933
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EXHIBIT 4

IN THE CIRCUIT COURT OF THE
SEVENTH JUDICIAL COURT IN AND
FOR ST. JOIINS COUNTY, FLORIDA

CASENO.: CA09-0418
DIVISION: 35
M & T BANK,
Plaintiff,
vs.
LISA D. SMITH a/k/a LISA DAVIS

SMITH, et. al.,
Defendants.

ORDER GRANTING DEFENDANTS’ MOTION TO DISMISS SECOND
AMENDED COMPLAINT WITH PREJUDICE

THIS CAUSE came before the Court on Defendants® Motion to Dismiss Second
Amended Complaint with Prejudice. Defendants argue Plaintiff®s Complaint and exhibits
demonstrate a lack of standing and a fraud upon the Court, because Plaintiff has abandoned its
prior claims that (1) Plaintiff is the owner of the Promissory Note and entitled to enforce the
Note, but has lost the Note, and (2) Plainiiff now has possession of the Note and is currently the
owner of the Promissory Note by virtue of an Assignment from an entity that had already
transferred the Note. By contrast, Plaintiff now claims that it is the servicer of the loan, and that
Wells Fargo owns the Note pursuant to the Allonge to the Promissory Note. The Court has
reviewed the pleadings, considered arguments of counsel, and being otherwise fully advised in
the premises finds as follows:

The instant action was filed by the Law Offices of Marshall C. Watson, on behalf
of the Plaintiff, M & T Bank, on February 10, 2009. On Aprif 23, 2009, the Defendants, Lisa

Davis Smith and Larry Smith, moved to dismiss the Complaint, because the Plaintiff’s allegation
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that it owned the Note as bearer paper based on en Allonge attached to the Note conveying
possession of the Note in blank, was inconsistent with the Plaintiff’s allegation the Note was lost.
On September 22, 2009, an Order Granting Defendants’ Motion to Dismiss was entered.
Plaintiff then filed an Amended Complaint on September 22, 2009, alleging that it owned the
MNote by virtue of an Assignment. On October 6, 2009, the Defendants again moved to dismiss
the Amended Complaint, becanse a foreclosure action cannot be based on an Assignment ofa
imortgage which did not exist at the time the foreclosure was filed. On February 19, 2010, an
Order Granting Defendant®s Motion to Dismiss Amended Complaint was entered. On March 3,
2010, Plaintiff filed a Second Amended Complaint, alleging that it is now the servicer of the
loan, and that Wells Fargo owns the Note pursuant to the Allonge to the Promissory Note. The
Defendants then moved to dismiss the Second Amonded Complaint on March 9, 2010, for fraud
upon the Court because: (1) the previously blank Allonge to the Note now contains a stamp
indicating Wells Fargo, National Association as Trustee, to be the payee of the Note, (2) First
National Bank of Nevada could not have added the stamp, since the FDIC closed the First
National Bank of Nevada in 2008, and (3) Plaintiff is now alleging that Wells Fmgo owns the
Note, contradicting all of its i:u‘evious claims. Defendants’ Motion to Dismiss Second Amended
Complaint with Prejudice is currently before the Court.

Upon review of Defendants’ motion, the Court finds the Plaintiff lacks standing
and is not a proper party to the suit. The Court has been misled by the Plaintiff from the
beginning. In the initial Complaint, the Plaintiff alleged it owned the Note that was lost. Then
Plaintiff alleged that not only was the lost Note found, but that Plaintiff actually owned the Note
by Assignment. After both of these Complaints were dismissed, Plaintiff then alleged that Wells

Fargo owned the Nots, while the Plaintiff was merely a servicer of the loan. Moreover, the
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Assignment on which Plaintiff relied in its First Amended Complaint postdates the filing of this
foreclosure action and is inconsistent with the Mortgage, Note, stamps allegedly affixed to the
Note, and the Allonge. The blank stamp affixed to the Note and the Allonge indicate a transfer
from First Bank Mortgage, a division of First Bank of Georgia, to First National Bank of
Nevada, and then to an unidentified bearer. In contrast, the Assignment indicates a transfer from
First Bank Mortgage, by and through Mortgage Electronic Recording Systems, directly to the
Plaintiff. However, First Bank Mortgage had transferred possession of the Note to First National
Bank of Nevada priot to the date of Assignment from First Bank Mortgage 10 Plaintiff, and the
Assignment postdates the filing of the foreclosure action. Accordingly, this action will be
dismissed with prejudice as to M & T Bank, since M & T Bank has been unable to clarify how it
owns the Note, but Wells Fargo may commence a new action, on its own, if it is in fact the
owner of the Note. ‘
Additionally, the Court is concemed with thg authenticity of the documents filed.
Plairitiff is asking the Court to ignore the documents filed in the first two Complaints, and to rule
solely on the most recent Complaint. However, all threc of these documents appear to be
inconsistent with one another and have changed as needed to benefit the Plaintiff. For instance,
the blank Allonge as filed on both February 10, 2005, and September 22, 2009, remarkably
turned info a stamped Allonge on March 3, 2010, with Wells Fargo's information in the
previously blank area. This transformation is most interesting, given that it was argued that the
Office of the Comptroller of the Currency closed the First National Bank of Nevada on July 25,
2008, and the stamp did pot appear in either of the February or September 2009 filings.
Similarly, Assignments appeared and vanished as needed, and the Allonge changed to fit the

Plaintiff's particular purpose at that moment. Accordingly, an evidentiary hearing will be held to
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determine the authenticity of the Allonge and the appearance of the Assignment.

Rule 4-3.3(a)(1) of the Rules Regulating the Florida Bar provides that “[a] lawyer
shall not knowingly make a false statement of fact or law to a tribunal or fail to correct a false
statement of material fact or law previously made to the tribunal by the lawyer.” As officers of
the Court, attorneys should ensure the facts they represent and contained in their motions filed
before the Court are corrcct and accurate. The Court has not yet had an evidentiary hearing to
determine whether the various actions in this case were intentional efforts to misdirect the Court,
or simply the result of inartful legal work, and therefore, the Court canmot yet determine whether
sanctions should be imposed. However, this issue will be clarified at the avidentiary hearing.
Accordingly, it is:

ORDERED AND ADJUDGED that:

1. The instant cause of action, M & T Bank v. Lisa D. Smith, et al., St. Johns
County case number CA09-0418, is and the same is hereby DISMISSED WITH PREJUDICE.
(However, this order shall not prevent a proper plaintiff, possibly Wells Fargo, from bringing a
new action on the Mortgage and Note.)

2. The Court reserves jurisdiction to determine the amount of fees and costs, if
any, to which Defendants are entitled upon the filing of a motion and a hearing on the matter.

3. An evidentiary hearing is hereby scheduled for Thursday, August 19, 2010,
at 1:45 pam, in Room 305 of the Richard O. Watson Judicial Center, 4010 Lewis Speedway, St.
Augustine, Florida 32084, to determine why the Allonge has changed from blank to specific,
why the Assignment appeared and then disappeared, and whether sanctions should be imposed
against the Plaintiff and/or Plaintiff's counsel in this action, and the Court specifically reserves

jurisdiction to consider this maiter.
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DONE AND ORDERED in Chambers, in St. Johns County, St. Augustine,

Florida, this ____day of June, 2010. Conformed Copy

Wikt = n e
T, MICHAET, TRAYNOR
. Ciub et 1% oy
Coples to: ) Gircuit Gourt Judg
Shari N. Hines, Esquire e
1800 N.W. 49" Street, Suite 120
Fort Lauderdale, FL 33309

TJames A. Kowalski, Ir., Esquire
12627 San Jose Boulevard, Suite 203
Jacksonville, FL 32223

ATTENTION: PERSONS WITH DISABILITIES:

In accordance with the Anericans With Disabilitics Act, if you are a persan with a disability who needs any
saccommodation in order to participate in this procecding, you are entitled, at no cost to you, fo the provisian of certajn assistance. Please
contact the Olfice of the Deputy Court Adminisirator, 904-827-3617 not later than two (2) days prior (o the proceeding. I you are
hearing or vaice impaired, call 1-800-955-8771.

w
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IN THE CIRCUIT COURT, SEVENTH
JUDICIAL CIRCUIT, TN AND FCR
S5T. JOHNS COUNTY, FLORIDA

CASE NO.: 55-2009-CR-000418

M&T BANK,
Plaintiff,
vs.

LISA D. SMITH a/k/a LISA DAVIS
SMITH; JANICE BROWN; JOHN VONASEK;
UNKNOWN SPOUSE OF LISA D. SMITH
a/k/a LISA DAVIS S5MITH; UNKNOWN
TENANT (S) ; UNKNOWNS TENANT(S) IN
POSSESSION OF THE SUBJECT PROPERTY

Defendants.

/

TRANSCRIPT OF PROCEEDINGS

DATE TAKEN: June 2, 2010
TIME : 9:15 a.m.
PLACE: Richard O. Watson Judicial Centex

4010 Lewis Speedway
St. Augustine, Florida 32084

BEFORE : HONORABLE J. MICHAEL TRAYNOR
Circuit Judge

This cause came on to be heard at the time and
place aforesaid, when and where the following
proceedings were stenographically reported by:

Carman L. Gaetanos
Florida Professional Reporter
Coastal Court Revorters, LLC

3940 Lewis Speedway, Suite 2102
5t. Augustine, FL
(904) B24-3525

CERTIFIED
copy
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1 APPEARANCES
2
3 SHARI N. HINES, Esguire
Law Offices of Marshall C. Watson, P.A.
4 1800 NW 4Sth Street, Suite 120
Fort Lauderdale, TL 33309
5 Appearing tslephonically for the
Plaintiff.
6
7 JAMES A. XOWALSKI, JR., Esquire
Law Qifice of James A. Kowalski, Jr., PL
8 12627 San Jose Boulevard, Suite 203
Jacksonville, Florida 32223
9 Appearing for the Defendants -
Lisa and Larry Smith.
10
11 ANDREA N. WRIGHT, Esquire
The Wright Firm
12 1260 North Ponce de Leon Boulevard
St. Augustine, Florida 32084
13 Appearing for the Defendants -
Jehn Vonasek and Janice Brown.
14
15
16
17
18
19
20
21
22
23
24
.25

COASTAL COURT REPORTERS, LLC
(904) 824-3525
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PROCEZEDINGS

THE COURT: This is Judge Traynor.

M5. HINES: Good merning. Attorney Shari
dines calling in for a hearing on M&T Bank versus
Lisa Smith.

THE COURT: Ms. Hines, good morning. I have
Mr. Kowalski here and I have Ms. Wright here. They
are just getting set up, so just one s=cond while
they get up and we will go ahead with -- when did
you send that?

MR. KQWALSKI: The 27th, but it was supposed
to be hand walked in. That's okay, 1 made extra
copies anyway.

THE COQURT: All right. Mr. Kowalski, it's
your meotion to dismiss the 3econd Amended
Complaint, so go ahead. Just speak loud so she can
hear you, please.

MR. KOWALSKI: Your Honor, this is a Moticn to
Dismiss with Prejudice for fraud upon the Court.
This is the third go arocund, and what I would like
to do with the Court's permissicn is to take the
Court through the three complaints that have been
filed. The first one is the Complaint. 2nd what
I'm handing the Court is a copy of the first two

vages of the Complaint to show the allegations of

COASTAL COURT REPORTERS, LLC
(904) 824-3525
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standing, and then the attachments to the
complaint.

In the initial complaint M&T alleged it was
the owner. MeT alleg=d it was the holder, but that
the original Note had been destroyed. The exhibits
consist of a Note, and I've Highlighted the portion
on the Wote where it's stamped True and Certified
Copy of Original. There's & signature section
there. And then on the stamps which appear on the
last page of the Note, we see a transfer from the
initial lender which is First Bank Mortgage, a
division of First Bank of Georgia to First National
Bank of Nevada, and then the very last page we have
an allenge that's signed by Amy Hawkins, Shipping
Officer for First National Bank of Navada.

So this Complaint alleged M&T was the owner
and holder end held the Noté as bearer paper, but
had forever lost the bearer paper. So this
Complaint was dismissed without prejudice, and M&T
was allowed to filed an Amended Complaint.

The Amended Complaint, and I'm handing the
Court a copy of the first couple pages of the
Complaint, together with the attachments. And the
Amended Ccmplaint was filed in September 2002, the

initial Complaint was February of 2009. In the

COASTAL COURT REPORTERS, LLC
(904) 824-3525
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Amended Complaint which is now roughly, I guess it
would be ten months old, M&T alleges it is the
owner. M&T alleges it is now in possession of the
original Promissory Notz. M&T alleged that it was
the owner by virtue of an assignment. 2nd I'm
quoting in particular from Paragraphs 3 and 4 of
the Complaint. They're the owner of the Note by
virtue of an assignment, and they're in possession
of the original.

ﬁe turn to the attachments, we sze the same
Note with the same True and.-Certified Copy of
Original stamp. We see the same stamp from First
Bank Mortgage to First National Bank of Nevada, and
we see the same allonge endorsed and blank, Pirst
National Bank of Nevada, and now for the first time
we see an assignment.

New the zssignment is prepared by the law
fixm. And the assignment states that MERS, as
nominee for First Bank Mortgage, in other words, as
nominee for an entity that no longer holds the Note
according to the stamps affixed to the Note itself
transfers this directly to M&T, and I'm reading,
quote, together with the Note. And that's.at the
second full paragraph of the assignment.

Unfortunately for M&T, this assignment

COASTAL COURT REPORTERS, LLC
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post-dates the filing of the complaint. Obvicusly
it's dated 10 July '09. The original Complaint was
February of 2009, but here we b;ve the law firm
itself preparing this assignment vhich purports to
deliver the actual Note from the original lender
directly to M&T. And of course because it was
post—dated on its face, this does not show standing
at the inception which is reguired, and this was
dismissed without prejudice.

Now we have what brings us here today, and I'm
handing the Court the Second 2Amended Complaint.

For the Zirst time we see that M&T does not own the
Note. In fact, Wells Fargo Bank Naticnal
Assoclation as trustees owns the note. They allege
they own it purswvant to an allenge, and that M&T is
simply the servicer.

We turn to the Note, ws have the same without
recourse pay te the order of the First National
Bank of Nevada, but now for the very first time we
have & stamp on the allonge. ZIt's on an allonge
that's signed by First National Bank of Nevada. It
didn't appear in the true and original copies of
the Note that were presented to this Court. So
according to the Third Complaint,. the assignment

attached to the Second Complaint was a fraud

COASTAL COURT REPORTERS, LLC
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perpetrated upon this Court as a fiction to show
standing from First Bank Mortgage directly to M&?
prepared by the lawyers.

According to the First and the Second
Complaint, the allonge is a fraud perpetrated upon
this Court where a stamp appears for the very first
time. The assignment is now completely forgotten

in the Third Complaint. There is no mention at all

of the assignment, of the fact that the law firm
itself alleged that MERS as nominee for First Bank
Mortgage, a division of First Bank ¢f Georgia
delivered the Note and Mortgage directly te M&T in
July of 2009.

Your Horor, the Court is permitted to dismiss
a case with prejudice. Oh, and by the way, First
National Bank of Nevada was closed by the FDIC in
July of 2008, so First Bank of Nevada isn't putting
any stamps on anything for some time.

The Court is permitted to dismiss an action
with prejudice if the fraud appears ‘to bes so
pervasive as to permeate the proceedings. Now,
either MsT or Wells Fargo, or whoever the heck owns
this Note can still file a new complaint and can
still foreclose, but the defendants would strongly

urge this Court to find fraud based upon these

COASTAL COURT REPORTERS, LLC
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three complaints which are each internally
inconsistent with each other, and which each show
indicia of fraud between the two others.

We would ask for a dismissal with prejudice of
this action. And I have also asked in the motion
for dismissal with prejudice. I've also asked for
an evidentiary hsaring before the Court to
determine whether in fact the firm itself, or M&T
or Wells Fargo -- I certainly think the recerd
shows the firm is complicit. The firm prepared the
assignment, which appears to be, according to the
Third Complaint, a complete fiction. And the
question then bzcomes whether M&T and Wells Fargo
were complicit in the firms’ actions, or wnether
it’s simply the firm. But in any event, it appears
that fraud upon the Court is pervasive between
these three documents, and we would ask for a
dismissal with prejudice. With M&T or Wells Fargo
or whoever it is, they obviously can file a new
action if they wish based upon a new date of
breach.

THE COURT: Ws. Hines.

MS. HINES: Your Honor, there has been no
fraud committed on ths Court. Upon filing of the

Second BAmended -- the First BAmended Complaint was

€OASTAL COURT REPORTERS, LLC
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filed based on information received fzom the
client. And with that information that the facts
were as provided te our firm in order to file said
Complaint. When the Court dismissed that First
Amended Complaint, we went back to the client,
requested that a search be made for any and all
original documents relating to this file, and
that's when we received the original Note and
original Mortgage which has since been filed with
the Court.

Upon review of those original documents we
ware able to asserlt the true chain of title of the
Note, and that information is what was given in the
Second Amended Complaint. 2nd the information was
given in detail in the S=zcond Amended Complaint to
show the correct chain, and toc correct any mistakes
that had been made in the prior complaint.

What you have before you, Your Honor, the
Second Amended Complaint is the chain of title and
shaws what entity has standing to bring this
Foreclosure Complaint before the Court.

I -- the last hearing that we had, counsel
stated that standing was note the issue, it was
something else. Now he's stating that it is

standing and he's unsure which entity in truth has

COASTAL COURT REPORTERS, LLC
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10
standing to bring this action.

The court file shows that M&T 3ank as
servicer, which we now learned is the true -- the
true standing of M&T as servicer has the right to
file this foreclosure action on behalf of the
owner, which is Wells Fargo Bank. And that's what
was done. Thers has besn no fraud committed on the
Court, Your Honor. What you have before you is the
truth.

THE COURT: Mr. Xowalski, is it your -- I have
one questicn, and then I'm going back to Ms. Hines
with a couple of guestions. Is it your position
that a servicer cannot bring an action on behalf of
the owner of a Note?

MR. KOWALSKI: A servicer can bring an action
on behalf of the owner.

THE COURT: I just wanted to make sure.

MR. KOWALSKI: No. If the Second Amendad
Comﬁlaint stood on its own, and we hadn't had
anything for the ysar and four months --

MS. HINES: T can't hear him, sir, I'm sorzry.

MR. KOWALSKI; If the Secend Amended Complaint
stood on its owa and we hadn't had anything for the
year and a half before today, then the Second

Amended Complaint states a cause of action. The

COASTAL COURT REPORTERS, LLC
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concern is that everything I've said before, we
have a new stamp placed on what befeore was
maintained to this Court as an original copy of the
Note, or we have an allonge that was ccmpletely

made up by the law firm in order to perpetrate a

fiction upen this Court, a fiction of standing.
Either one of those two --

MS. HINES: But that --

¥MR. KOWALSKT: Either one of those two has to
be true.

M5. HINES: Actually that isn't true, Your
Honor. The original document -- the documant that
we had before that did not have the stamp is what
was originglly sent to us. When we requested zll
original documents from the client, what we got was

that allonge with the stamp on it. And I noted

after we received all the o

iginal documents that
there was a discrepancy, and the firm did not put
that stamp there, and I doubt that the client did
either because it's -- if the original documents
are reviewed and they're in the court file, you
will see that that stamp is rather old. 3So I'm not
sure why or where opposing counsel is going with
this. That stamp was not put there by the firm.

THE COURT: All right. Anything else?

COASTAL COURT REPORTERS, LLC
(904) 824-3525




10

11

12

13

14

15

16

17

18

20

21

22

23

24

25

227

1z

MR. KOWALSKI: Yothing from tha defense.

MS. HINES: I just want to say, Your Honor,
that I think at this point, I think the Second
Amended Complaint is complets and alleges enough
facts in order to proceed with the foreclosure
action. If we wers to proceed with this Motion to
Dismiss, then you know the Court must view, you
know, the Motion to Dismiss as it pertains to the
four corners of the Complaint. What copposing
counsel is proposing is an evidentiary hearing
which is outside of the purview of a Motion to
Dismiss.

THE COURT: Well, I agree that that's not a
motion to dismiss hearing, but he wasn't asking me
to conduct a motion to dismiss hearing with an
evidentiary component. He was asking me to have an
evidentiary hearing to determine whether or not --
what parties are respoansible for what he believes
to be fraud on the Court, and then to detsrmine
what sanctions are appropriate.

I do have a gquestion though, this person.
Devesa who is the assistant vice-president of MERS
and that assignment, I mean how did y'all prepare
an assignment in '09, in '09 for a bamk that wasn't

in existence? That does concern me a little bit to

COASTAL COURT REPORTERS, LLC
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say the least.

MR. KOWALSKI: Well, Judge, the point there is
that the assignment is prepared on behalf of an
entity that no longer exists, but it's First Bank
of Newvada that was seized, and it's First Bank of
Nevada whose stamp is modified from the two exactly
identical allonges that were filed with the Court
before.

THE COURT: Georgia was the initiating bank?

MR. KOWALSKI: Georgia is the initial lender,
and then they scld it to First Bank of Nevada
according to the stamp on the Note. I mean, there
is so much wrong with the assignment which is the
second cemplaint.

THE COURT: The thing that I'm showing on its
face is this, and if T just take the Second Amended
Complaint and then try to get to the third, the
Second Amended Complaint shows that on the date of
the assignment -- if I don't ask any other
questions 7~.on the date of the assignment, it was
owned by Georgia going to M&T Bank, and that's in
'09. The lawsuit -- the lawsuit was -- and that
was in July of '09. The lawsuit was brought in
February of '09.

Now I've got a Second Amended Complaint that

COASTAL COURT REPORTERS, LLC
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kind of ignores the fact that I've got a recorded
assignment in the public reccords. I mean, you
know, I'm suppecsed to itake judicial notice of my
files at least, and I don't know zow you get by
that assignment to the next step. But even if you
do, how do you -- how do you have a bank, and you
know without a date, I'm just saying without a
date, a bank that no longers sxists paying it to
the order of somebody, Wells Fargo, and I don't
have any dates on any of these documents.

I know barks for some reason have this fear of
putting dates on their allonges and their
assignments, I'm not sure why they'do. You know,
I've got an initial -- the third pags of the
original document has got an assigpment to First
National Bank af Navada, so I know it went at least
there. BAnd then I've got it to First Natiomnal Bank
of Nevada and then teo Wells Farge, but I've got no
dates when that happened.

I will take a2 look at it and I will send oht
an order. I'm not sure what I will do yet until I
take a look at it, but I appreciate it.

Y'all take care. Have a good day.

MS. HINES: Thank you, Your Honor.

MR. KOWALSKI: Thank you.

COASTAL COURT REPORTERS, LLC
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(Proceedings concluded.)

COASTAL COURT REPORTERS, LLC
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CERTIFICATE OF REPORTER

STATE OF FLORIDA )
)
COUNTY OF ST. JOHNS )

T, Carman L. Gaetanos, EPR, Court Reporter, do
hereby cextify that I was authorized to and did
transcribe report the foregoing proceedings,
and that the transcript is a true and correct record
of my stenographic notes.

Dated this 16th of June, 2010,

S5t. Augustine, St. Johns County, Florida.

(ouraiN (s

Carman L./Ga€tancs,
Court Repufter
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IN THE CIRCUIT COURT OF THE
SEVENTH JUDICIAL CIRCUIT I AND
FOR ST. JOHNS COUNTY, FLORIDA.

CASE NO.: CA09-0418
DIVISION: 55
MET BANE, '
Plaintiff,
VI,
LISA-D. SMITH, etc., et al.,

Defendants.

ATFIDAVIT ON BEHALF OF M&T BANK
IN SUPPORT OF MOTION FOR REHEARING

STATE OF NEW YORK
COUNTY OF ERIE

Joseph Morrison, being first duly swom, makes the following statements of fact of his
own personal knowledge.

1. Affignt is administrative Vice President ané Manager, Real Estate Collection and
Recovery, for the Plainiiff in this matter, M&T Bank, a New York Bau.kij-lg.Corporation, and
‘héld that position at the time this foreclosure was instituted. Affiant has been employed with
M&T Bank for approximately fifteen (15) years. His dutics include oversight and adminisiration
of mentgage foreclasures areund the countcy.

2. Affiant, or another equally knowledgeable representative of M&T Bank, will
appear at the evidentiary hearing scheduled herein for August 19, 2010 to testify in person as to

the matter set forth in this Affidavit. This Affidavit is offered in support of M&T Bank’s
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pending Motion for Rehearing i regard to that Order entered June 10, 2010 dismissing M&T

_ Beuk’s Second Amended Complaint with Prcjudice, in order to (1) respond to the questions

raisaci by the Court in that -Order, (2) documient for the Court the chain of dacumentation
cstab[ishjng the right and standing of M&T Bank to foreclose the subject mortgage, and (3)
establish for the Court that while this action reflected significant confusion in regard to the
relatively complez'( chain of documents, there was no fraud ot falsification wharsoever in regard
to this proceeding.

The Allongre Issne

_(Discrepancy between Complaint and Second Amended Complaint)

3. The mortgage note, attached to each complaint fled herein, includes a stamped
endorsement from Fixst Bank of Georgir to First National Bank of Nevada.
4. Attached o the inifial Complaint filed in this action was an Alloage to Note,

reflecting an endorsement in blank from First National Bunk of Nevada, the assignee of the note.

A vopy of this Allenge is attached hereto as Exhibit A.

5. Aftached as an exhibit to the Second Amended Corplaint is a copy of the
Allonge to Note endorsed by First Naﬁonal Bank of Nevada, but this copy of the Allonge
included a stamp in the place of the blank endorsement, making the note payable to Wells Fargo
Bank, National Association, as Trustee, in trust for the Registered. Holders of Nomura Asset
Acceptance Corporation Alternative Loan Trust. A copy of this Allonge is attached hercto as
Exhibit B. ] )

[ At the time M&T Bank is retained by » financial institution or other entity o
service a group of loans, M&T Bank receives, along with am, electronic loan sqrvicing file, two
paper files: (1) a servicing fie, and (2) & custodial fite.. The servich_]g file includes the loan

application, closing documents, gppraisals, tifle insurance documents and various other oan-

JAXNLA41075_L 2-
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related documents, This file commonly includes multiple copies of certain documents, including

copies of documents in various stages of completion, such gs drafts and unsigned copies. The

-custodial file contains various original documents, including the note and mortgage. When a

loan isin def&llh andﬁ be foreclosed, the servicing file i8 provided electronically 4o foreclosure ’
counsel.  Thereafter, original documenis fiom the custodial file are physically delivered to
counsel by overnight mail. :

7. - A copy of the blank/unstamped Allonge to Note referenced in paragraph 4 above
was included jn M&T Bank’s servicing file, and was transmitted electranically to foreclosure
counsel, along with other perfinent documents from the servicing file, immediately upon
counsel’s engagemeﬁt.

8. The stamped/endorsed Allonge to Note, in its original form, was maintained in

" M&T Bank’s custodial file, and was separately provided to foreclosuue counsel, along with other

ariginal documents, ten days after transmission of the servicing file,

9. In short, a copy of the unstamped/endorsed-in-blank Allenge to Note, and the
m’lgmal stamped/endorsed Allonge to Note; both existéd in M&T Bank’s files as separate
documnents, There was no alicration fo the Allonge to Note in the course of this foreclosure
action, ¥nstead, the unstamped/endorsed-in-blank copy of the Allonge was erroneousty _fmached
to the additional complaint, instead of the s;tampcd/cﬁdnrsed Allonge,

The Assignment of Mortgage Issue

{From Amended Complaint)
10.  Attached to the Amended Complaint filed herein was an Assignment of Mortgage

from Mortgage Electronic Registration Systems, Incorporated (commonly known as “MERS™),

as nomines for First Bank of Georgia, assigning the mortgage to M&T Baok. A copy of that

3AX0\441075 1 -3-
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IN THE CIRCUIT COURT OF THE |
SEVENTH JUDICIAL CIRCUIT IN AND
FOR ST. JOHNS COUNTY, FLORIDA

CASENO.: CA09-0418

DIVISION: 55

M&T BANK, _ o

Plaintiff,
Vs,
LISA D. SMITH, efc., etal.,

Defendants.

/
STIPULATED ORDER -

- MODIFYING JUNE 10, 2018 ORDER DISMISSING SECOND AMENDED .
COMPLAINT WITH PREJUDICE, CANCELLING AUGUST 19, 2010 EVIDENTIARY
HEARING., AND VACATING ORDER SCHEDULING OCTOBER §, 201
- REHEARING

After consideration by the Court and upon the stipulation of the parties, it is

ORDERED: _

1. This Court’s Order Granﬂng Defendant’s Motion to Dismiss Second Amended
Complaint with Prejudice entered June 10, 2010 in this action (“the Tune 10, 2010 Order”) is
reinstated and is modified herewith, in the following manner: v

{2y  After ihe first sentence of the second paragraph oa page 2 of the subject Order,
which reads “[a]pon review of Defendants’ motion, the Court finds the Plaintiff “Tacks standing

_and is not a proper party to this suit,” the following sentence 1s inserted:
This finding is limited to this specific action and the default
alleged therein, and should not be construed as a bar - by
way of res judicata, collateral estoppel, or otherwise - to
commencement of a new foreclosure action by M&T Bank

in its capacity as servicer of the subject mortgage, upon the
proper allegations regarding same.
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()  The last sentence of Tha.:ﬁrst paragraph on page 3 of the Order is deleted. That
paragraph reads as follows: )
7 Accordingly, this action will be dismissed with prejudice as to
M&T Bank, since M&T Bank has been unable to clarify how it
owns the Note, but Wells Fargo may commence a new action, on
its own, if it is in fact the owner of the Note, :

(¢)  The following sentence shall be substituted for the sentence deleted above, as the

last sentence of the first paragraph on page 3 of the Order: .
Accordingly, this action will be dismissed with prejudice as fo
M&T Bank, but M&T Bank; or any other entity who has the right
to foreclose the subject Mortgage, may commence a new
foreclosure action,

(d)  The following words are deleted from tl;e parenthetical sentence at the end of
paragraph number 1 on page 4 of the Order: “a proper Plaintiff, possibly Wells Fargo,- from
bringing ... .” That sentence shall now read as follows: “(However, this Order shall not prevent
a pew ection on the Mortgage and Note.)*

(e Othérwise, the June 10, 2010 Order shall remain in fll foree and effect.

2. This Court’s Order of July 20, 2.010 scheduling a rehearing on Defendants®
Motion to Di;miss Second Amended Complaint with Prejudice for Frand Upon the Court is
Yacated as moot in light of the preceding paragraph. The rehearing schediled for October 5,
2010 at 3:15 p.m. is cancelled and shall be removed from the calendar.

3. The Evidentiary Hcatiné scheduled by the Court in this action for August 19,
2010 at 1:45 pom. is cancelled in light of the matters resolved in this Orﬁer, and shall be removed
from the calendar. ‘

4, The Plaintiff herein, M&T Bank, shall reimburse the Smith defendants their

reasonable atiomeys fees incurred in the defense of this action. The Court reserves jurisdiction

TAXM446250_E -
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to determine the amount of such reasonable fees, in the event the parties are unable to agree upon
same,
DONE AND ORDERED in Chambers, in St, Johns County, St. Augustine, Florida, this

day of 2010, Sonformed Copy

EP_D1 2040
J.MICHAEL TRAYNOR
CIRRCUIF.GEIRERITeEy nor

Civeuit Court Judge

STIPULATION
The undersigned do herehy stipulate and agree to entry of the Stipulated Order Modifying
June 10, 2010 Order Dismissing Second Amended Complaint With Prefudice, Cancelling August
19, 2010 Evidentiary Hearing, and Vacating Order Scheduling October 5, 2010 Reheazing, set

= forth abave.

v
ROGERS TOWERS, P.A. LAW OFFICES OF MARSHALL C.
WATSO;

By: %WV By: 7
A. Graham Allen Shari N, Hines
Florida Bar No. 117110 Florida Bar No. 171654
1301 Riverplace Boulevard, Suvite 1500 1800 N.W. 491k Street, Suite 120
Jacksonville, Florida 32207-1811 Fort Lauderdale, Florida 33309
(904) 398-3911 (telephone) (954) 4530365 (telephone)
(904) 396-0663 (facsimile) (954) 771-6052 (facsimile)

ATTORNEYS FOR M&T BANK ATTORNEYS FOR M&T BANK

JAX\1446250_1 -3-
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LAW OFFICES OF JAMES A, WRIGHT FIRM
KOWALSKI, JR., PL
s -

e

Jamey A. KowalskijJz=
{da Bar No. 852740
12627 San Jose Boulevard, Suite 203
Tacksonville, Florida 32223
(904 268-1146 (telephone)
" (904} 268-1342 (facsimile)

ATTORNEYS FOR DEFENDANTS
LISA AND LARRY SMITH

CONROQY, SIMBERG, GANON,
KREVANS, ABEL, LURVEY,
MORROW & SCHEFER, P.A.

By:

Andrea N. Wright
Florida Bar No. 017778
1260 North Ponce de Leon Boulevard,
Suite E )
- St. Augustine, Florida 32084
(904) 808-1200 {iclephone)
(904) 808-1255 (facsimile)

ATTORNEYS FOR DEFENDANTS JOHN
VONASEK AND JANICE BROWN

Dale L. Friedman

Florida Bar No, 854646
3440 Hollywood Boulevard,
Second Floor

Hollywood, Florida 33021
(954) 961-1400 (telephone)
(954) 967-8577 (facsimile)’

ATTORNEYS FOR LAW OFFICES OF
MARSHALL C. WATSON, P.A,

TAN446250 1
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LAW OFFICES OF JAMES A, WRIGHT FIRM
KOWALSKT, JR., BL
"
e
Andyed

Tarney/A, waal;@ﬂr.——/ -
ida Bar No, 882740 -
" 12627 San Jose Boulevard, Suite 203
Jacksonville, Florida 32223

(904) 268-1146 (telephone)
(904) 268-1342 (facsimile)

ATTORNEYS FOR DEFENDANTS
LISA AND LARRY SMITH

CONROY, SIMBERG, GANON,
KREVANS, ABEL, LURVEY,
MORROW & SCHEFER, P.A.

By:

Dale L. Fricdmean

Florida Bar No. 854646

3440 Hollywood Boulevard,
Second Floor .
Hollywood, Florida 33021
(954) 951-1400 (telephone)
(954) 967-8577 (facsimile)

ATTORNEYS FOR LAW OFFICES OF

MARSHATL C. WATSON, P.A.

JAKA446250_)

Suite E .
* St. Angustine, Flog
(904) 808-1200 {%
(904) §08-1255 (facs

ATTORNEYS FOR DEFENDANTS JOHN
VONASEK AND JANICE BROWN
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WRIGHT FIRM

By

James A, Kowalski, Jr.

Florida Bar No. 852740

12627 San Jose Boulevard, Suite 203
Jacksonville, Flerida 32223

(904) 268-1146 (telephone)

(904) 2681342 (Facsimile}

ATTORNEYS FOR DEFENDANTS
LISA AND LARRY SMITH

CONROY, SIMBERG, GANON,
KREVANS, ABEL, LURVEY,
MORROW & SCHEFER, P.A.

Andrea N, Wright

Florida Bar No, 017778

1260 North Ponce de Leon Boulevard,
Suiiec E

- 5t, Angustine, Florida 32084

(504) 808-1200 (telephone)

(904) 808-1255 (facsimils)

ATTORNEYS FOR DEFENDANTS JOHN
VONASEK AND JANICE BROWN

%/f (‘gﬁ/m

/ﬁale L. Friedman
Florida Bar No. 854646
3440 Hollywoad Boulevard,
Second Floor
Hollywood, Florida 33021
(954) 961-1400 (telephone)
(954) 967-8577 (facsimile}

ATTORNEYS FOR LAW OFFICES OF

MARSHALY C. WATSON, P.A,

JAR446250_1
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EXHIBIT 5

IN THE CIRCUIT COURT OQF TIHE
FOURTH JUDICIAL CIRCUIT IN AND
FOR DUVAL COUNTY, FLORIDA
Case No.: 16-2006-CA-1564
Division: CV-G

THE BANK OF NEW YORK, AS TRUSTEE FOR

THE HOLDERS OF THE EQCC ASSET BACKED

CERTIFICATES, SERIES 2001-2,

Plaintiff,

vs.

PAULETTE WILLIAMS; MERCURY FINANCE

COMPANY OF FLORIDA, A DISSOLVED

CORPORATION,

Delendants.
/

ORDER GRANTING DEFENDANT’S/COUNTER-PLAINTIFE’S
MOTION TO AMEND AMENDED COUNTERCLAIM AND TO
ASSERT A CLAIM FOR PUNITIVE DAMAGES

This cause came on before the Court May 20, 2008 on the Motion by Defendant /
Counter-Plaintiff PAULETTE WILLIAMS to Amend Amended Counterclaim and to Assert a
Claim for Punitive Damages. The Court has reviewed the pleadings, reviewed the autbority
cited, and is otherwise fully advised in the premises. The Court finds as follows:

The Evidence Proffered by WILLIAMS o

1. In July, 2004, THE BANK OF NEW YORK filed an action against Defendant

WILLIAMS in Case No. 2004-4918-CA; Division CV-G (Cireuit Court, Duval County, Florida),

2. The chain of recorded assignments appearing in the Official Books and Records

of Duval County is as follows:
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First Assignment

May 21, 1999; . Assignment from One Strip Mortgage to AAMES Capital
Corporation, recorded July 26, 1999,

Second Assignment

June 13, 2000: Second Assignment from One Stop Mortgage to AAMES Capital

Corporation recorded July 6, 2000.

Third Assignment

June 13, 2000: Assignment from AAMES Capital Corporation to NationsCredit
’ Home Equity Services, recorded July 6, 2000,

Lis Pendens (2004 case)

July 17, 2004: Notice of Lis Pendens recorded by Plaintiff, The Bank of New
York, acting solely in its capacity as Trustee for the Holders of the
EQCC Asset Backed Certificates, Series 2001-2, in Case No.
2004-4918-CA.

Fourth Assignment

September 24, 2004:  Assignment from NationsCredit Mortgage Corporation of Florida
to the current Plaintiff, The Bank of New York, acting solely inits
capacity as Trustee for the Holders of the EQCC Asset Backed
Certificates, Series 2001-2, recorded October 26, 2004.

Fifth Assignment

October 13,2004:  Assignment from AAMES Capital Corporation to NationsCredit
Financial Seérvices Corporation, recorded November 23, 2004,

Lis Pendens (2006 case)

February 24,2006  Notice of Lis Pendens recorded by Plaintiff.

3. The proffered evidence, in the form of records from the State of Florida Secretary
of State, coupled with Admissions from Plaintiff, confirms NationsCredit Mortgage Cdrporation
of Florida did not exist as a corporate entity as of the date of the Fourth Assignment. This

Assignment (the Fourth Assignment, above) also post-dates the commencement of the 2004
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action. WILLIAMS also proffered testimony from THE BANK s corporate representative, who
relied upon the September 24, 2004 assignment to confirm ownersﬁip of the Note and Mortgage
by THE BANK (Deposition of Mindy Leethamn, p. 19-20) — as referenced ahove, this
. Assignment post-dated the commencement of the 2004 action and was from.an company which

did not exist as a corporate entity at the time.

4. In addition to the record evideﬂce, which reflects a lack of standing at the time the

* 2004 action was commenced, THE BANK OF NEW YORK has admitted and argued

sirenuously in pleadings before the First District Court of Appeal (First DCA Case Nuimber:
1D07-2626) &mt its lack of standing was glaring, straightforward and clear, and doomed THE
BANK’s case from the outset. THE BANK OF NEW YORK is bound by the position it has
taken on-appeal in the 2004 case. Parties are not permitted to take inconsistent positions in
litigation, pursuant to the doctrine of judicial estoppel. The doctrine is intended to prevent a
litigant from “playing fast and loose with the courts.” Smith v. Avatar Properties, Inc., 714
S0.2d 1103, at 1107 (Fla. 5% DCA 1998), citing Russell v. Rolfs, 893 F.2d 1033, at 1037 (9" Cir.
1990). See also, Montero v. Compugraphic Corp., 531 So.2d 1034 (Fla. 3d DCA 1988.

The Standard for Review of 2 Motion to Amend to Assert Punitive. Damages

5 The Court is permitted to consider a proffer of evidence in support of a Motion
for Leave to- Amend pursuant to Section 768.72, Florida Statutes. Strasser v. Yalamanchi, 677
S0.2d 2 (Fle. 4" DCA 1996). The burden is upon the moving party to show a “reasonable besis
for recovery of such damages™ (Will v. Systems Engineering Consultants, 554 So.2d 591, at 592
(Fia. 3d DCA 1989) accepﬁn.g all fe;cfs reasonably established by the moving party as true. State
of Wz‘scon;sin Investment Board v. Plantation Square Associates, Ltd., 761 F.Supp. 1569 (8.D.

Fla. 1991). THE BANK is permitted to assert facts which would show WILLIAMS’ factual
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basis to be patently false or irrelevant (/d., at 1581), but has not proffered any evidence, offering
instead only arguments of counsel.

The Standard for Review in This Casc

6. WILLIAMS has already pled counts alleging violations of Flerida’s Consumet
Collection Practives Act (Count I) Malicious Prosecution (Count IT), and Abuse of Process
(Count TIT).

7. The Court is allowed to award puritive damages under the Consumer Collection
Practices Act pursuant to Section 559.77(2), Florida Statutes. As to Counts IT and ITL, both
intentional torts, the presence of legal malice based upon a showing of gross misconduct or
willful and wanton di.srega:d of a Plaintifs rights is sufficient to support a puritive damages
award. Alamg Rent-A-Car, Inc. v: Mancusi, 632 So. 2d 1352 (Fla. 1994).

The Standard for Review as Applied to the Proffer
8. The evidence proffered by PAULETTE WILLIAMS, as set forth herein, sats forth
a reasonable basis from which a jury could conclude THE BANK OF NEW YORK was, at least,
grossly negligent in suing PAULETTE WILLIAMS and acted with willful and wanton disregard
to the rights of PAULETTE WILLIAMS. Ii is, therefore,

ORDERED:

. Defendant / Counter-Plaintiff's Motion-for Leave to Amend Amended Counterclaim so
as to Assert a Claim for Punitive Damages is GRANTED, as to THE BANK OF NEW YORK
only. The Second Amended Counterclaim attached to Defendant / Counter-Plaintifls Motion
for Leave is deemed filed as of the date-of this Order, and THE BANK OF NEW YORK is

permitied twenty (20) days within which to file a response thereto.
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DONE AND ORDERED, in Chambers, at Jacksonville, Duval County, Florida, this

day of May 2008. ORDER ENTERED
JUN 1 g 2008
LANCE M. DAY
CIRCUIT COURT JURGE

Copies to:

Johnt H. Dannecker, Esq.

Shutts & Bowen LLP

300 South Orange Avenue, Suite 1000

PO Box 4956

Otlando; FL 32802-4956

Jaes A. Kowalski, Jr., Esq.

Law Offices of Jamnes A. Kowalski, Jr., PL
12627 San Jose Blvd. Suite 203
Jacksonville, FL 32223
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EXHIBIT 6

04/30/2009 at 08:53 AM REC. $5.00 BUR. §5.00

renkes
T~ e

DAVID., STRRY, 50
502 Sl Pine dkad R
Plersion 7L 30220520
@

ERS MTH-

CERS PHONE 1.3?%2- t—
J M oF MorTcacs

ENOW ALL MEN DY THESE PRESENTS:

THAT MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC.

Kesiding of loce:ed 1 cfo FIRST HORIZON HOME LOAN CORPORATION 4000 HORLZON WAY, IRVING, TX 75063, herein
designated as the asaigaor, far a0d in consi Ftne Sum of $1.00 : the receipt
of which is hercby acknowledged, éaes hereby gran, bazgain, sell essig, trausfer wnd set aver o FIRST HORIZON HOME
LOANE, A DIVISION OF FIRST TEXNESSEE BANK NATIONAL ASSOTIATION sesiding or s at: ©YO FIRST HORIZAON
HOME LOAN CORPORATION 4000 HORIZON WAY, IRVING, TX 75063 hercin designated as the assignes, the narigags
xsouted by CHARLES H. MEISELMAN, A MARRIED MAH JOINED BY HIS WIFE, MERRIE G. MEISELMAN recorded in
ST. JOTINS County, Florida at book 2952 wnd page 1255 sncambering the property more peniculasiy described s follavws:

LOTS, BGEK 156, ST AlRUSTIY £S5, UN
RECOEDED ¥ 1A% 80K 14, AGE W
finthe vt and dnctidng dé‘ohhgalmn P

TO;HAVE AND TO HOLD the
andgrsigred.

Pursuait & wmﬁnfm. 689,07 tes, the within-named- h

> 5 as the power
conscrve and (0 sell, or 10 feage, of to encumber, or otherwise to manage and dispose af the ahove-deserihed
property encumkered thcreby, -

together

wthority-trrprotect,
ortgage and the vezl

In Bmess Whereof; the said Assignor has hereunto s
officers and is zorporalc seal b horeip efilxed,
8

Signed in the presenee. o

FERSONALLY RE WE, the undersigned authority in end for the aforessid connty and st on this
the_Ddayof__§Rkein 2069 within my jurisdiction, the widin ramed CHERYL SAMONS who Is persosally known
10 me and who acknowlcdged fo m: that (s)he is ASSISTANT SECRETARY and that for and oo behalf of MORTGA
ELECTRONIC REGISTRATION SYSTEMS, INC. and us its act and dz2d ()he exccbted the sbove and forsgoing insmament, after
first having been daly aurhorized by MORTGAGE ELECTRUNIC REGISTRATION SYSTEMS, INC. to do sa.

WITHESS my hand and offical sl in the Counry and State os: orcsaid this 3 _ day of M)arch___, 200%

FUBLIC
B g% Hamy vuere staie o Fonaa
b Gomadalie Emmaus!

54 M Conmus Dovasms
Exprin 05262013
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INSTR # 101904543
OR BK 33143 Pages 791 - 792

This Instrument Was Prepared By: RECCORDED 0516402 15:51:48
glég‘\jvﬁﬁaggu NTY GOMMISSION
DAVID 1. STERN, ESQ. # e

LAW OFFICES OF DAVID J. STERN, P.A.
801 S. University Drive, Suite 500
Plantation, FL 33324

POWER OF ATTORNEY

KNOW ALL MEN BY THESE PRESENTS: That FIRST HORIZON HOME LOAN CORPORATION, a
TEXAS corporation {AClient=), with is principal offices located at 4000 HORIZON WAY, IRVING, TX
75063, docs hereby make, constitute and appoint the following:

DAVID J. STERN, MIRTAM L. MENDIETA, CHERYL SAMONS, FORREST G.
MCSURDY, BEVERLY A. MCCOMAS or WENDY J, WASSERMAN of the LAW
OFFICES OF DAVID J.STERN,P.A,,

as attomeys-in-fact, any one (1) of the same to be authorized o act, do and perform, on behalf of

Client, with full power and anthority to act for it, in its name, placc and stead, any and all lawful acts, matters
and things whatsoever requisite, necessary, proper or convenient to be done, as fully as Client might or could
do itself for all infents and purposes, with regard to the matters listed below and performed in connection with
the management and prosecution of foreclosnre, banktupicy, eviction or related litigation matters:

1 To executs, acknowledge, seal, deliver and revoke:

a. any Affidavit in Suppert of Plaintiff=s Motion for Summary Judgment that mey be
required by a Florida state or federal court for entry of Finul Swumary Judgment of Foreclosure;

b. any Affidavit in Support of Creditor=s Motion for Relief from Stay that may be
required by a Florida state or federal court for entry of an Order lifting o bankruptcy stay.

2 This Power of Attorney shall be effective from the date of execution hereof and shall remain
in full force and effect uniil such time as it is revoked, in writing, by Client The revocation of this Power of
Attorney may be in whole or in part, and if such revocation shall be in part, it shall only affcct the specific
individual or individuals named in such revocation and shall not affect or impair the powers of any individual
notnamed. Any such revocation shall not affect the validity of a fransaction initiated, but not completed,
prior to such revacation. h

3. By exervise of this Power of Attorney, the LAW OFFICES OF DAVID 1. STERN, P.A.
shall indemnify and hold harmless Client from and against any and all claims, demands, suits, penalties or
actions, and from and against any and alt attendant losscs, costs and expenses for any claims against, or losses
or liability of, Client for any causc arising out of, or resulting from, defanlt in the performance of, or the gross
negligent performance of, any obligations of an attorney-in-fact under this Power of Atforney. Client agrees
to not hold the LAW OFFICES OF DAVID J. STERN, P.A. liable for any incorrect information supplied by
the Client to the LAW OFFICES OF DAVID J. STERN, P.A. if the same is provided to any court pursuant to
this Power of Attorney.

4, This Power of Attorney is made pursuant to authorization for making of same, which has
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been duly adopted by the governing body of Client.

IN WITNESS WHEREOF, Client has causcd this instrument to be exccuted in its corporate name by its
officer thereunto duly authorized this

____dayof 20
In the presence of: Client:

Print Name: /l/t f// Habh o~

Micintl Frshec
[Print Name}

\,\\\uumm,
BAE. 404/ //,,
s

Print Name:
Its: Vice-President

[Print Mame]

Its: Assistant Secretary

statEor TEXAS
COUNTY OF_DAITAS

I hcreby certrfy that on this d:iy, before me, an officer duly authorized in the State aforesa!.d a.nd in
to take acknowled; (s, personally appsared MICHAEL FISHER
SHERRY STINSON as Vice-President and Assistant Secretary, respectively, of
a corporation, to me
known to be the persons described in and who executed the foregoing instrument and who arc personally
known to me or who produced as identification and who acknowledged before
me that thsy executed the same on behalf of the said corporation and for the purposes theréin sct forth.

20

WITNESS my hand and official seal in the County and Stat%{:{ this day of

Ntary Publid, State of__ Y
Print Name: é; V[- g L ne>

My commission expires:

LORi JONES
NOTARY PUBLIC
STATE OF TEXAS
Kty Comm, Bxp, 08-26-2005
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EXHIBIT 7

-IN THE CIZRCUIT COURT,
JUDICIAL CIRCUIT, IN AND FOR
COUNTY, FLORIDA.

CASE NO.: Z010-CA-

DIVISION:
BANK OF AMERICA, N.A.,
vs.
, , =T AL,
Defendant.
/

DEPOSITION OF . . . -

DATE TAKEN: , 2010
TIME:
PLACE: County Court Administratien 31ldg.

Florida

This cause came on to be heard at the time and place
aforesaid, when and where the following proceedings were

reported by:

Florida Professicnal Reporter
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29
borrowers listed applicable for Options 2, 4, 6, 3, D,
F, H, J or L only, in which. « and .
elect.

Q And you szid you reviewed Exhibit 2 bsfore
today?

B That's correct.

Q Okay. So Exhibit 2 certainly refers to én
elaction cof the Borrowers Protection Plan by both the
husband and wife in this case?

A That's correct.

Q And the Borrowers Protection Plan is similar

to credit life or crediz disability insurance; is that

correct?
A I wouldn't know.
¢} Is the Borrowers Protection Plan monitored or

supervised by a unit of BOA?
a I wouldn't know. I would assume that 'it's

monitored by one of our insurance divisions.

o] One of "our" mearning Bank of America?

A One of Bank of America's insurer's divisions.

Q Let me show you what I will mark as Exhibi:z 4
which is in fact -- I'm sorry there may be two.there,

let me see.
(Defendants’ Exhibit 4 marked for identification.)

THE WITNESS: Yeah, there is.
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BY MR. KCOWALSKI:
Q If you can hand one to your lawy=r.
Let me ask you to take a look at Exhibit 4 fox
just a second.
First off on the coversheet it bears a Bank of

America stamp; is that correct?

A That's correct.
Q Indicating that Bank of America sent this to
2
A That's correct.
Q If Bank of Bmerica sent the Borrowers
Frotection Plan to Mr. ., do ybu have a reason why

you don't know about it?
n During my review of the case, I wasn't able to
find this information.

Q Do you have access to the Borrowers 2rotection

Plan interface?

A . No, I do not.

(o} Why not?

A I don't know.

Q Did'you ask for it since you were coming here

to talk about it as a spokesperson for BOA?
A I didn't know where to obtain it.
Q Well, who did you ask who told her, I don't

know where to obtain this sither? Did you ask your
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boss?
A Yes, T actually did ask my boss where I would
be zble to find this.
Q Okay. You said, Hey, boss, I've got to go to

where one of the three things I'm bsing
zsked to talk about is the Bank of America Borrowers
Protecticn Plan that cur borrowers sigred up Zor end
paid for, can you tell me where to Zind it? Did you ask

her that?

A Yes.
Q And her answer was?
A That she would have to do more research into

it, but she hadn't heard about it.

Q When did that conversation take place?
A Probably a month ago.
Q . And when did your boss get back with you and

say, I've done my additional research and I don't have a
clue where to find the Bank of America Borrowers
Protection Plan that our borrowers bought and paid for,

when did she come back and tell you that?

A Probably a little bit less than a month ago.-
Q How long ago?

a I don't know offhand.

o] 8¢ as you sit here today as the corporate

spokesperson of Bank of ABmerica, your testimony is that
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you were not able to find any information about the Bank
of America issued product that's specifically referred
to in the documents that your lawyers filed with the
Court; is that your testimony here today?

A That's correct. The only informatien that I
was able to find was ths shzets that ware attachad to

the back of the Note.

Q Qkay. Did the Borrowers Protection Plan in
this case pay monsy on behalf of Mr. and Mrs. 2

A Not that I'm aware of.

Q Let me show you what I will mark as 5 which is

a letter by which Bank of America confirmed they were
paying under the Borrowers Protection Plan, and take a
lock at that.
(Defendants' Exhibit 5 marked for identification.)
THE WITNESS: Okay.

BY MR. KOWALSKT:

Q it's & letter dated , 2010, it
says: Dear Bank of America Customer -- and you see it's
on Bank of Amesrica letterhead -- your request -- by the

way, it refersnces Sank of Bmerica Borrcwers Protection
Plzn, Line Erotectioﬁ Plan Services in Santa Ana,
California, you see that at the botfom?

A Yes.

Q It says: Dear Bank of America Customer --
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referring to -- Your request for Disability
benefits under the Berrowers Protection Plan has besen
approved. Do youn see that?

A Yes.
Q Referring back %o Exhibit 4 whicn is the plan

itself, Paragraph 16, it says, The lender cannot attempt
to forecloss upon or repossess, or initiate any
foreclosure procsedings or repossession activities upon
any collateral until 35 days after the benefits request
is rejected. Do you see that at Paragraph 15, Page 7 of
8 of the Bank of America Borrower's Protection Plan?

It's all capitalized.

A Yes.

Q Can you tell me a reason why Bank of America
instituted foreclosure'proceedings on .
2010 when -~ I'm sorry, what did I say?

MS. ETINSTEIN: 2010.

3Y MR. KOWALSKI:

Q 2010. Can you tell me why Bank
of America instituted foreclosure proceedings against
Mr. and Mrs. . on ; 2010 when their
request for Disability berlefits under the Borrowers
Protection Plan was approved by letter from Bank of
Bmerica dated ., 2010? cCan you explain that

to us teday as the corporate representative of Bank of
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America, or do you think Exhibit 5 is a forgery?

a I don't know. I woulé have to do further
research in that.

Q Do you understand that the research was
supposed to be done before today?

A Yes.

o} Do you understand that we've got a room full
of people here, including Mr. , wha by the way is

disabled and awaiting surgery, all of whom arranged
their schedules so that you could answer guestions about
Arsa of'Inquiry 3 in a deposition notice that's been in
existence for months, do you understand that?

A Yes.

Q Can you explain to us then why you're wasting
the time of everybody else in this room --

MS. HENKE: Objection; form.
BY MR. KOWALSXI:

0 -- including apparently yourself?

A Again, you know, this information right here,
I have not seen.

Q I understand that. But why didn't vou go look
for it when appafantiy it'é béing issued by another
department of your employer?

MS. HENEE: Objection; form.

THE WITNESS: I have looked for it.
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Again, Bank of America, extremely large
company, lots of departments, you know, this might
have been something that was missed. I can look
furthexr into it though.
3Y MR. KOWALSKI:

Q As you sit here today, do you know anything at
all about Area of Inquiry 37

A Wo.

Q 211 right. I'm going te mark -- we were
provided documents here today. I'm going to mark the
first packet -- we only have one copy, although I think
your lawyer has a copy ~-- of something. Iet me describe
it better. Okay. Do you have your ccpy?

(Deferdants’ Exhibit 5 marked for identification.)

MS. HENKE: Yes, I do.
BY MR. KOWALSKI:

Q It's 15 pages, and I marked it as ZExhibit 6.
At the top there is the numbers 1 through 7 separated by
dots and in between two arrows, and at the top it says

, next line , Retained by
Litigation Management and assigned to

What is Exhibit 5, these what did I say, 15

pages? What is Exhibit 67
A Those are servicing notes.

Q And are these servicing notes maintained by
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EXHIBIT 8

IN THE CIRCUIT COURT OF THE FOURTH
JUDICIAL CIRCUIT, IN AND FOR. DUVAL
COUNTY, FLORIDA
CASE NUMBER: 16-2004-CA-4835-XXXX-MA
DIVISION: CV-E
TCIF REO2, LLC,
Plaintiff,

V.

MARTIN L. LEIBOWITZ, AS TRUSTEE,
etc., et al.,

Defendants.
!

ORDER GRANTING BEFENDANTS® MOTION FOR SANCTIONS

This cause came before the Court on April 5, 2006 on Defendants Robert Jackson and Lillian
Jackson’s Motion for Sanctions for Fraud Upon the Court. The Court has reviewed the pleadings,
considered arguments of counsel, and is otherwise fully advised in the premises.

The Court finds Plaintiff, through its servicing entity, GMAC Mortgage Corporation,
submitted false testimony to the Court in the form of Affidavits of Indebtedness signed and
subscribed b); Margie Kwiatanowski, a “Limited Signing Officer” with GMAC Mortgage
Corporation. The submission of the false Affidavits was pursuant to protocols and procedures
wherein Ms. Kwiatanowski, as Limited Signing Officer, would attest to review of the relevant loan
documents, the Complaint, and the loan payment records, when in fact (as sworn to by Ms.
Kwiatanowski in her deposition) she neither reviewed the referenced records nor was familiar with
the manner in which the records were created Ey GMAC on behalf of Plaintiff. In her deposition,
Ms. Kwistanowski admiitted none of the Affidavits were signed before s Notary, and that Affidavits

of the sort filed by Plaintiff would be signed and then left in a folder, to be notarized at a different

EM MO0 TOMI0. 205063114



258

time. The admissions by Ms. Kwiatanowski in her deposition directly comtradict the sworn
testimony to the Court in the form of the referenced Affidavits, both as to the substance of the
Affidavits and with regard to whether the Affidavits were sworn io before a notary.

The Court recognizes the statements made by Plaintiff’s counsel at the hearing to the effoct
that the procedures in place at GMAC with regard to servicing of this Plaintifs loans were being
corrected. The Court finds the submission of felse testimony to the Court in the manner described

does not rise to the level required in order for this Court to dismiss the action. Cax v. Burke, 706

S0.2d 43 (Fla. 5™ DCA 1998.) The Court will not condone Plaintiff’s actions in filing false
testimony, however, and the Court has both the inherent a.uthoﬁty to sanction Plaintiff’s actions,
based upon the findings set forth above, and finds sanctions to be appropriate. It is therefore:

ORDERED AND ADJUDGED:

1. Defendants” Motion for Sanctions for Fraud Upon the Court is GRANTED.

2. The subject Affidavits as completed by Ms. Kwiatanowski are and same be stricken.

3. The Court orders Plaintiffto pay Defendants’ attorneys® fees and costs for the efforts
related to the taking of Ms. Kwiatanowski’s deposition. Based upon a review of the record and the
Affidavit filed by Defendants’ counsel, the Court finds & reasonable sanction to be ﬁ hours of
attorney’s time and further finds a reasonable, local hourly rate to be $250.00, and further awards

costs in the amount of: f £74. ﬂ’. Therefore, the Plaintiff, TCIF REOQ2, LLC, Inc. shall forward to

defense counsel payment of § g} \ Eﬂ o 2/ in sanctions for the reasons set forth above within
é 2 days from the date of-this Order,

4, Counsel for Plaintiff shall file with the Court GMAC’s written explanation and
confirmation, on behalf of Plaintiff, that GMAC’s policies and procedures with regard to the

servicing of all of this Praintiff*s loans within the State of Florida have been modified, in accord with

2
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representations made by counsel to the Court that such modifications were being made, to confirm
the affidavits filed in future foreclosure actions in Florida accurately memorialize the actions and
conduct of the affiants. The written confirmation of policy changes, and an explanation for the
policies now in place, shall be filed with the Court within 552 days of the date of this
Order.

DONE AND ORDERED, in Chambers, at Jacksonville, Duval County, Florida, this M
day of May, 2006.

o

Circuit Court Judge ¢

Copies to: James A. Kowalski, Jr., Esquire
Roy A. Diaz, Esquire
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IN THE CIRCUIT COURT OF THE FOURTH
JUDICIAL CIRCUIT, IN AND FOR DUVAL
COUNTY, FLORIDA

CASE NUMBER: 16-2004-CA-4835-XXXX-MA
DIVISION: CV-E

TCIF REO2,LLC,
Plaintiff,
v.

MARTIN L. LEIBOWITZ, AS TRUSTEE,

efc., et al.,
Defendants.
/
MOTION FOR SANCTIONS FOR FRAUD UPON THE COURT

COME NOW, Defendants Robert and Liltian Jackson, by and through their undersigned
counsel, and pursuant to Rule 1.140, Florida Rules of Civil Procedure, hereby move the Court to
enter sanctions ageinst the Plaintiff, including Dismissal of the pending matter with prejudice and
such other sanctions as the Court deems appropriate. In support of this Motion, Defendants
would state as follows:

1. On or about August 6, 2004, Plaintiff filed a Motion for Summary Judgrment with
this Court. In support of the Motion for Summary Judgment, Plaintiff contemporaneously fled

. an Affidavit of Indebtedness signed and subscribed by Margie Kwiatanowski, a “Limited Signing
Officer” with GMAC Mortgage Corporation (“GMAC™), the servicing agent for Plaintiff.
Plaintiff filed subsequent Amended Mctions for Summary Judgment on March 10, 2005 and
November 3, 2005, and again filed Affidavits of Indebtedness signed and subscribed by Ms,

Kwiatanowski, as a Limited Signing Officer.
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v2. The Affidavits of Indebtedness contains Ms. Kwiatanowski’s statements,
allegedly under oath, on behalf of GMAC, that she:

(e) has “personal knowledge of the status of all mortgages and notes owned and
held by seid corporation.” (Affidavit, paragraph 1).

(b) has “examined the relevant loan documents and the Comnplaint, and each
allegation of the Complaint is correct.” (Affidavit, paragraph 2).

(c) is familiar with the loan payment records, which are regulatly compiled and
maintained as business records: “These records properly reflect loan payments, charges, and
advances that are noted in the records at the time of the applicable transactions by persons whose
regular duties include recording this information.” (Affidavit, paragraph 3).

(d) swore and subsctibed to the statements before a Notary.

3. The Affidavits additionally detail the alleged facts as the status of the mortgage,
including the material ;‘lates, the amount owed and the fees and charges.

4. Ms. Kwiatanowski was deposed at GMAC’s facility in Horsham, Pennsylvania,
on January 31, 2006. See, Notice of Deposition, attached hereto as Exhibit “A” and incorporated
by reference. During the deposition, Ms. Kwiatanowski admitted the above statements under
oath were false:

(a) has “personal knowledge of the status of all morfgages and notes owned
and held by said corporation.” (Affidavi agraph 1).

Ms. Kwiatanowski admitted that, while she can access other loan documents, the

statement regarding personal knowledge was false:
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Q. Allright. Let me ask you to go to the Amended Affidavit,
which is Jackson 00006, And we'll start with page - - I'm sorry,
patagraph 1.

It states that you're a limited signing officer and that you have
personal knowledge of the status of all mortgages and notes owned
and held by said corporation.

Do you see that?

Al Yes, [do.

Q. How is that true?

A, Well, genetally, I understand what a note and & mortgage is,
and how - - how the loan is originated.

Q. Right. But this says you have personal knowledge of the
status of all mortgages owned and held by said corporation;
corporation being TCIF RE02, LLC?

A. Well, actually, we’re the servicing agent for them. We
would not have originated the loan.

T'm not quite sure how to answer your question, though.

Q. Well, how is it that you have personal knowledge of the
status of all mortgages serviced by GMAC for this claimant?

A Again, 'm not - - I den’t know.

Q. Do you have personal knowledge of the status of all
mortgages and notes serviced by GMAC for this claimant?

A, No, Ido not.

Deposition of Margie Kwiatanowski, taken January 31, 2006 (p. 30 line 9 - p. 31
line 15) {emphasis added)

{b) has “examined the relevant loan documents and the Complaint, and each

ion of the Complaint is correct.” (Affidavit, paragraph 2).
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Ms. Kwiatanowskd testified she reviewed only a single computer screen prepared
by someone else. She did not review any loan documents, much less the “relevant” ones, and did

not read the Complaint:

Q. Now, paragraph 2 - - and I’m just jumping ahead to your
affidavit. But your affidavits, as you may be familiar, referenced
the fact that you reviewed certain things in order to sign the
affidavits?

A, That’s correct.

Q. Okay. The records in paragraph 2 that are requested are:
Any and all documents, electronic memoranda, policy manuals,
servicing manuals, or other items of any kind reviewed in
preparation for completion of the Affidavit of Indebtedness dated
TJuly 15, 2004, and Amended Affidavit of Indebtedness dated
October 20, 2005, And your affidavits are then attached after this.

But my next question is: Is there anything other than what’s sitting
to your left, that you recall reviewing in order to prepare the two
affidavits?

A, I would have - - excuse me, I’m sorry. [ would have
reviewed a screen in our system that populates what the total
indsbtedness is. And I don’t believe a copy of that screen is within
this pile.

Q. Okay. Are you saying that you reviewed a single screen?
A, Yes.

Q. And when I'm pictuting a screen, I'm picturing a single
page of information; or is there more than one page of information
that appears on your screen?

A, There is one page of information.

Q. ‘What is that page of information called?

A ’s called the foreclosure work screen.
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Deposition of Margie Kwiatanowski, taken January 31, 2006 (p. 19 line 13 - p. 20
line 24)

% * *

Q. Okay. Did youreview the payment history separately?
A T would have no reason to review it separately.

Q. Okay. In other words, you did not review the payment
history before completing your affidavit?

A. That’s corect.

Q. Would you have reviewed the actual note of mortgage
before completing your affidavii?

A, No, I'would not have.

Q. ‘Would you have reviewed any of the customer history log,
the docurnent, the discussions back and forth between the
mortgagors and the servicing company?

A, No, I would not have.

Q.  Isit fair to say, then, that in completing an affidavit
such as the ones we have attached as Bates stamped Jack 3
through 5, and Jackson 6 through 8, that you would have
reviewed one computer screen called the foreclosure work
screen?

Al That’s correct.
Q. And nothing else?
A That’s correct.

Deposition of Margie Kwiatanowski, taken Jenuary 31, 2006 (p. 22 line 16 - p. 23
line 17) (emphasis added)
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Q. Peragraph 2, it says: ] have examined the relevant loan
documenis and the Complaint, and each allegation of the
Complaint is correct.

Is the Complaint part of the foreclosure work screen?
A, No, it is not.

Q.  Would you have actually read the Complaint before signing
the Amended Affidavit of Indebtedness?

A No, I'would not. Icould have reviewed it because generally
they are downloaded in & system that we have linked to our
attorneys,

Q. Scanned?

A. Yes. Imaged.

Q. Imaged?

A. Um-hmm.

Q Do you know whether it’s general practice to bring up the

age of the Complaint when you’re reviewing the foreclosurs
work screen?

A, No, I would not.

Q. So typically you would not examine the Complaint before
signing the affidavit?

A, That’s correct.

Q. We’ve already covered that you review the foreclosure
work screen.

‘What are the “relevant loan documents” that are referenced in
paragraph 22
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A I'would think that they would have been anything that is
supplied to the foreclosing attotney; it would be the morigage, the
note, the title policy.

Q. And did you review the relevant loan documents
consisting of the mortgage and the note and the title policy
before signing the Amended Affidavit of Indebtedness?

A, Nao, I did not.

Deposition of Margie Kwiatanowski, taken January 31, 2006 (p. 31 line 16 -p. 33
line 6) (emphasis added)

€) “These records properly reflect loan payments, charges, and advances that
are nofed in the records at the time of the applicable fransactions b sons whose regular
duties inclnde recording this information.” (Affidavii, paragraph 3).

Ms. Kwistanowski admitted that she had ne knowledge of whether the .
information kept was recorded “at the time of the applicable transaction by persons whose
regular duties include recording this information,” and simply relies on the “system™ without
having any idea how or whether the “system” confirms entries are made accurately and timely:

Q. Do you agree that that sentence, the last sentence of

paragraph 3 of your affidavit, indicates that the entries are made at

the time of the transactions?

A, Yes, Ido.

Q. Okay. So then, let me step back and re-ask the question.

How is the system set up o confirm that those entries are made

accurately and timely?

A, I wouldn’t be able to answer that,
That’s not my area of expertise.

Well, you swore to this affidavit.

Well —
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Q. ‘You swore to the truth of the fact that the history is noted in
the record at the time of the transaction.

How do you know that to be true?
A Because I- ] have to rely on our system of record.

Q. Right, Iagree thatit’s set up for you o rely on that, but
that’s not what this says. [t says you’re swearing to the fact that
that record is accurate and timely.

A. ¥ just would have to have confidence in my system that it is
true and correct,

Q. Okay. Is there any — let tae go back to my hypothetical that
Yasked you, where a mortgagor has a conversation with a loan
specialist or work-out apecialist, or whatever their title is, and
reaches some sort of payment plan. Okay?

A. Okay,

Q. How is the system set up to confirm, numbet one, that that
conversation is entered that day, for example, versus an employee
taking a note and entering it a week later when they come back
from vacation; and now is it set up to confirm thet the data is
entered accurately, that the employee has the payment numbers and
times of payment and method of payment entered accurately?

Al Iwouldn’t be able to answet that becanse that’s not in my
unit,
Q. As part of your unit, have you ever gone back to confirm

how you can swear to the fruth of this sentence?

A. There are times when I might have to review a loan as far
as convetsations, if a borrower was disputing something, There
would be those times that I would review the notes and the account
ot that point. )

But in — in this particular affidavit, I had no reason to go back to feview anything,

Deposition of Margie Kwiatanowski, taken Jannary 31, 2006 (p. 34 line 13 - p. 36
line 20)
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The record in the instant case demonstrates why some minimal serutiny (as
otherwise swom to in the subject Affidavits, but never actually completed by the Affiant) would

be necessary:

Q. And is it fait to say that as of Novembsr 25, 2003, the
Jacksons were completely paid up with GMAC, according to thet
entry?

A, I would — I would have to confirm that by looking at the
payment history.

Q. Well, tell me what else that entry would mean; in other
words, why would that entry be made in the comment history if the
payment history didn"t reflect it as true?

A, ‘Well, as it should, it should agree. I don’t -~ I'm not
disputing that. But my feeling would be I would look to see how
the payments were applied, o see if they were applied correctly, if
Thad a reason to review this account,

Q. Which you did not?

Al That's correct.

Q. Well, isn’t it fair to say that your affidavit indicates that the
payment due February 1, 2004, is the one that placed this loan in.
default, correct?

A, That’s correct.

Q. And that would be a payment due for December, a payment
due for January, and a payment due for February of ‘04, correct?

A, That’s correct.
Q. Did you ever go back to confirm whether those were the
payments that threw this loan into default?

Al 1would only know what ths due date is in the system,
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Q. Just based on what the foreclosure work screen says?
A That’s correct.

Q. Would you know who the person —because I want to be
fair, now that I have an understanding of your tole in this.

Would you know who the person would be who would be most
familiar with the entries on the comment history that we’re going
over right now?

A.  Idon’t think Icould give you a specific person, no.

Q. Okay. IfItold you that Mr. and Mrs. Jackson have
canceled checks showing payments cashed by GMAC on January
5% of <04 and February 14, of ‘04, you have no explanation for that;
that’s not your role in reviewing this?

A, That’s correct. That’s something payment research would
handle.

Q. Okay. With regard to whether the payments were
accurately allotted to principal and interest as opposed to paid from
suspense or pay to suspense, that would not be your role?

A, That’s correct.

Q. Allotting the payments accurately is not your role?

A, That’s cotzect.

Deposition of Margie Kwiatanowski, taken January 31, 2006 (p. 49 line 10 - p. 51
line 21)

Unfortunately, while the Affidavit reflecting sworn testimony to the Court
indicates the Affiant has conducted 2 complete review of the file, GMAC’s system is designed so
that other departments within GMAC are responsible for reviewing the data:

Q. Allright. Ms. Kwiatanowski, let me ask you this: Is there

any reason or any way in the system that is set up within GMAC

for the foreclosure work sereen to indicate any problems or issues

or disputes priot to the day you review it?

A, No.
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Q. If there are comments in the — I forget what we called them
— the comment history, if thete are comments here that note, for
example, that the borrower is having problems trying to get
someone to resolve escrow and payment applications issues, if
there are comments that say Account escrow payment may not be
correct, sent for explanation, that type of thing, are any of those —
or do any of those result in any sort of flags that get to the
foreclosure work scrzen?

A, If there were any reason, if there was a dispute prior to a
loan being referred, they would put what we call a CIT on the loan;
that would prevent it from being referred while it was being
researched.

Q. Okay. And I do sec that, the listing for CIT, throughout this
history.

‘What then, stops that CIT trigger and sends it or to yoar
department, or stops the CIT hold and then sends it on to your
department?

A I believe there’s — I believe there’s two different CIT's for
different lengths of time to keep it on hold. I believe — and also it
‘would fall into someone’s queue to see whether or not that should
be removed prior to removing it; to see, for example, to se¢ if the
zesearch has be¢n completed. And if it has been and they find no
error of GMAC’s, then they would temove that CIT and that would
move forward to foreclosure,

Q. Okay. Which department conducts that analysis ~

A, It would —

Q. —igit done i:efore it gets to your department or your unit?
A Yes.

Q. Okay. How's that get done?

A, It would be through customer service. It would really
depend on what the issue was as to what unit would be handling it,



271

Q. Okay. Well, for example, here we have — and I'm just summarizing this,
and just because I think jt is accurate — but there are entries here throughout with
regard to a dispute in how the payments are being applied; you know, one notation
here made by a GMAC individuel that the account escrow payment may not be
correct, sent for explanation.

How can you — or can you tell from that which unit is handling the
review?

Al No, I cannot.

Q. What are the names of the units that do the reviews; you
said there were two?

A, Well, there’s a payment — there’s payment research.
There’s an escrow unit if it were a dispute with taxes or insurance,
they would need to review it. For an Ml issue, that area would
review it. It would all depend on the issue —

Q. Okay.

A. —who would be researching it.

Q. Is there a way to tell from the comment histories which
upits resotve the dispute?

A.  Itwould show by that teller number on there who the
associate was.

Q. Okay.

A, And then you would know from there what unit they would
come from.

And again, that gets done on the DocTrac - I"'m sorry.
The XNet.
XNet?

. Preconversion, on the XNet.

Okay.

LB B <

Postconversion, we can do it right on our system.

12
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Q. Is there a review process to make sure that the conelusion is
accurate?

A.  I'wouldn’t be able to answer that.

Deposition of Margie Kwigtanowski, taken January 31, 2006 (p. 58 lite 7 - p. 61
line 24)

(d) swore and subscribed to the statements before a Notary,

Finally, Ms. Kwiatanowski admitted at the deposition she did not sign the
Affidavits in front of a notary, but that it was “our” regular practice for the Affidevits to be
placed in a folder and sent across the building to be signed by the notary, sometimes on another
day:

. On Ms. Hohmes® notary section, do you see there that she
does not fill out the name of the person wha is taking the oath?

A. I see that now, yes.
And do you see that she also does not have & notary stamp?

1see that also, yes,

I realize that they have to have a stamp to notarize.

Q
A
Q. Areyou familiar with Pemmsylvania’s notary statute?
A
Q. And that both of those are viclations of Pennsylvenia’s
notary statute?

A. Iwould think so, yes.

Q. How is it that you and Ms. Holmes ended up in the same
place at the same time for completion of the affidavit, how does
that physically work?

A Well, all documents that we sign already sworn in, she
would hand me personally, So she would just sign off — she would
notarize it after [ signed off.

Q. Are you two in the same room when that’s done?
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A, Yes.
Q. Okay. How is that physiceally done, is what I am asking?

A We would — anything that I would sign over to —anything I
would sign off, I would give to her to notarize.

Q. Okay, And how —again, how Is that physically done; do
you and she meet in the same room, at the same {ime in the
same place?

A. She s int the same building. 11 would keave — it could
be more than just one affidavit in a folder and I waited for her
to notarize.

Q. Okay. But by then, I'm taking it that she notarizes it at a
different time than you sign it?

A That’s correct.

Okay. 1s that also true for the signaiure on Jackson 00008?
Yes, that’s corrsct.

And that appears to be a Brenda Staehle?

Brenda Staehle.

Staerle, S-T-A-B-R-L-E.

oo oL PR

Actually it’s S-T-A-E-H-L-E.

Q. Okay. Thank you.

And she does indicate that you are the person swearing, and she
does have her notary stamp here. But what you're indicating is you
signed the document —

For example, the Amended Affidavit of indebtedness, which is
6 through 8 on our Bates stamp, you sign the document, you
put it in a folder, it gets routed to Ms. Stachle and then she
sigms it at a later time?

Al That’s correct,

Q. Do you know if she signs it on the same day that you do?

14
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A. Generally, yes, she would.

Q. How do you know that, what’s the control for that?

A. Because they would fry to complete something within the
same day; as we have our guidelines to follow and our time frames

to get it back to the processor, to supply it back to the atforney.

Q. Okay. But there’s no doubt that she doesn’t notarize it
— or she doesn’t witness your signing?

She does not witness or did not witness you placing your
signature on Bates stamp 8; is that correct?

A, That’s correct.

Deposition of Margie Kwiatanowski, taken January 31, 2006 (p. 27 line 4 - p. 30
line B) (emphasis added)

Clearly, the notary statutes of both Pennsytvania (57 P.S. 158) and Florida

(Section 117.05, Florida Statutes) are violated by the process used by GMAC in the instant case
(and in sl other cases, given the procedure outlined by Ms. Kwiatanowski.) Violation of l
Florida’s notary statutes in the manner described (notarizing a signature if the person whose
signature is being notarized is not in the presence of the notary at the time) constitutes
malfeasance and misfeasance in the conduct of official duties, pursuant to Section 117.107(9),
Florida Statutes. Under Pennsylvania law, when a notary certifies a document, the notary attests
that the document has been executed, that the notary was confronted by the signor, that the signor
is the person whose name is subscribed, and that the notary is verifying the date of execution. In
Re Fisher, 320 B.R. 52, at 63 (ED. Penn. 2005) (emphasis added.)

5. As referenced above, the Affidavits of Indebtedness filed by GMAC in
furtherance of the foreclosure constitute sworm testimony to this Court in validation of the debt
and GMAC’s tight to collect the debt. Unfortunately, the Affidavits are rife with falsehoods and

misstatements; GMAC’s system does not allow the Affiant (or her entire department, for that

15
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rmatter) any opportunity o review the actual history of the loan or any of the loan document, as
the Affidavit otherwise maintains to the Court. Defendants agsert the filing of such false swom
testimony is 2 fraud upon this Court.

6. It is appropriate for the trial court to dismiss an action based on fraud,

provided that there is a blatant showing of “fraud, pretense, collusion, or other similar

wrongdoing.” Distefang v. State Farm Mutual Automobile Ins. Co., 846 So. 2d 572, 574 (Fla, 1*
DCA.2003).

7 Misrepresentations in the Affidavit are willful fraud, mterfering with the
Court’s “ability to impartialty adjudicate a matter by improperly influencing the trier of fact or
unfairly hampering the presentation of the opposing party’s claim or defense.”Zd.

8. This Court should dismiss the pending action with prejudice and award such other
relief as the Court deems just and appropriate.

WHEREFORE, Defendants Robert and Lillian Jackson, respectfully request this Cowrt
enter sanctions against Plaintiff, including entry of a Dismissal with Prejudice and such other
rehief as the Court deems just and appropriate.

DATED at Jacksonville, Duval County, Florida, this % day of March, 2006.

LAW OFFICES OF TROMBERG
& KOWALSKI

Ffed Trophberg, Esquire (FBYY 246514)

. Kowalski, Jr., Bsquire (FBN: 852740)
Chaslie F. Schmitt (FBN: 0012803)

4925 Beach Boulevard

Jacksonville, FL. 32207

Telephone: (904) 396-5321

Facsimile: (904) 396-5730

Attorneys for Defendants

16
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CERTIFICATE OF SERVICE
THEREBY CERTIFY that a trus and comect copy of the foregoing has been furnished by

U.S. Mail this Z day of March, 2006, to Diana B. Matson, Esq., 2691 Bast Oakland Pask,
Suite 303, Ft. Lauderdale, FL 33306.

T

Jameg A, Kowalski, Jr., Esquir
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Exhibit “A”

TN THE CIRCUIT COURT OF THE FOURTH
JUDICIAL CIRCUIT, IN AND FOR. DUVAL
COUNTY, FLORIDA
CASE NUMBER: 16-2004-CA-4835-XXXX-MA
DIVISION: CV-E

TCIF REC2, LLC,

Plaintiff,
V.

MARTIN L. LEIBOWITZ, AS TRUSTEE ,
ete, etal.,

Defendants.
/

NOTICE OF DEPOSITION
OF MARGIE KWIATANOWSKI WITH REQUEST
TOPRODUCE DOCUMENTS AT DEPOSITION
(BY VIDEOTAPE RECORDING)

TO:  Diana B. Matson, Esq.

2691 East Oakland Park Blvd.

Suite 303

Fort Lauderdale, FL 32306

PLEASE TAKE NOTICE that on Tuesday, January 31, 2005, at 12:30 p.m. and
continuing thereafter until complete, at 500 Enterprise Road, Horsham, Pennsylvania, 19044, the
Defendants, Robert Jackson and Lillian Jackson, will take the videotaped deposition of the
following:

MARGIE KWIATANOWSKI

upon oral and video examination pursuant to the Florida Rules of Civil Procedure before Esquire

Deposition Services, or before some other officer authorized by law to take depositions. Said

deposition is being taken for the purpose of discovery, for use at trial, or both.
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9

At the date, time and place of the deposition, the witness shall have with her the following:

1, All botks, records, and documents kept or maintained by Plaintiff and or its -
agents or employees which relate ia any way to Robert and Lillian Jackson,

2. Any and all decuments, electronic memoranda, pelicy manuals, servicing manuals,

ot other items of any kind reviewed in preparation for completion of that certain

ifidavit of Indebtedness, dated Juiy 15, 2004 and Amended Affidavit of
Indebtedness dated October 20, 2005, copies of which. are attached hereio.

DATED, at Jacksonville, Duval County, Florida, this &3 day of December, 2003,

LAW OFFICES OF TROMBERG &
KOWALSKI

Zanl

romberg, \Esquirﬂlﬁbl-:) 246514)

es A. Kowalski, Jr., Esquire (FBN: 852740)
Charlie F. Schmitt, Esquire (FBN: 12803)

4925 Beach Boulevard

Jacksonville, FL 32207

Telephone: (904) 396-5321

Facsimile: (504) 396-5730

Counsel for Defendants Robert and Lillian Jackson

CERTIFICATE OF SERVICE

IHEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by
U.S. Mail delivery, this éﬂ day of December, 2005, to Diana B. Matson, Esq., 2691
East Oakland Park, Suite 303, Ft. Leuderdals, FL 33306,

Lo

cc:  Esquire Deposition Services
1600 JFK Boulevard, Suite 1210
Philadelphia, PA 19103



279

INTHE CIRCUIT COURT FOR. DUVAL
COUNTY, FLORIDA. CIVIL DIVISION

CASE NO. 162004CA004835XXXXMA
TCIF REO2, LLC,

Plaintiff,
VS

MARTIN L, LEIBOWITZ, AS TRUSTEE UNDER THE
JACKSON FAMILY LAND TRUST DATED NOVEMBER CN-&
18, 2002; ROBERT L. JACKSON; LILLIAN M. JACKSON;

WILLIAM W. MASSEY, IIT; STATE OF FLORIDA

DEPARTMENT OF REVENUE; UNKNOWN TENANT  1.1c wsrmumen

NO. 1; UNKNOWN TENANT NO. 2, t. al,, WCouPyTER

Defendants,
B |
PLAINTIFF’S NOTICE OF Cf)MPLIANCE WITH THIS COURT’S
ORDER DATED MAY 1, 2006
COMES NOW, the Plaintiff, TCIF REO2, LLC., by and through its undersigned counsel, and
files this Notice of Compliance with this Court’s Order dated May 1, 2006, and states that the Plaintiff
has forwarded a check to opposing counsel as required pursuant to paragraph 3 of said Order, and has
simmitaneously herewith submitted the Directive to the Céurt, as required pursvant to paragraph 4 .
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing Notice of Compliance hag
been sent via .S, Mail this _@t}:day of June, 2006 to all parties on the attached Service List.

SMITH, HIATT & DIAZ, P.A.
Attorneys for Plaintiff
2691 East Oakland Park Boulevard, Suite 303

ROY A. DIAZ
Florida Bar No. 767700

HACLIENTG126-24564WNotice of compliance with couet order 5] -06iwpad
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SERVICE LIST
Case No. 162004CA00483 53X XXMA

Martin L. Leibowitz, as Trustee under
the Jackson Family Land Trust

2120 Oak Street

Jacksonville, FL 32204

Fred Tromberg, Esq.

4925 Beach Blvd.

Jacksonville, FI. 32207

Attomey For Robert L. Jackson
And Lillian M. Jackson

William W. Massey, ITT
2254 Riverside Ave
Tacksonville, FL 32204

State of Florida Department of Revenue

¢/0 Dr. Dr. James A. Zingale, Executive Director

501 South Cathoun Street, Carlton Building, Room 104
Tallahassee, FL, 32399
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TN

Smith,
Hiatt &
Diaz, P.A.  |"en

N
COMPUTER
ATTORNEYS J-O#MYER

June 12, 2006 E

Yéa Overnight UPS

The Honorable Bernard Nachman
Duval County Courthouse

330 E. Bay Strect, Room 202
Jacksonville, FL 32202-

2691 E. Oakland Park Blvd,
Suiw 303
Fore Lauderdale, Florida 33306

(954) 564.0071 Telephone
(954) 5649252 Facsimile

Mailing Address:
PO Box 11438
Fort Lauderdale, Florida 33339-1438

JUN 13 2008
BERNARD NACHMAN

FLLL we

RE:  TCIFREO2,1LCv. MARTIN LEIBOWITZ, as Trostee, et al,

Case No. 162004CA00483SXIOIKMA.

CV-E

Dear Tudge Nachman:

/’) Enclosed with this correspondance is & courtesy capy of the Plaintiff's Notice of Compliance
S with this Court’s Order dated Meay 1, 2006, and the original signed Directive from GMAC regarding its
policics on Affidavits being filed with the court jn connection with mortgage foreclosurc cases,

Thank you for your consideration.

&

VR HIPSP20M90. TS0m 14

Roy A. Diaz
For the Rirm

Enclosures

cci.James A. Kowalski, Ir,, Isq
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1. Any signatoryin behalf of the, coi'poraﬁon Tnst read gpg fully understand the instrument
that s bemgsigned. Do not Sign unlege You have that courfort Yoye}.

2. Agy signatoxyiu behalf o the COTPOration mygs be Droperly authorizeq by the CoTporation,
When i doub, Consult wiry YOur managey o the Lega] Staff for guidance,

3. Dongt sign Verificationg on court pleading documents tnless yor, bave independenﬂy
Teviewed apg checked the facts,

4. Sign hstruments only in the Presence of 1, wjmes.sing notary publie,

5 Ifthe text of the Dotaria} certificae Containg ap oath (e.g, "Subscribed and sworp ¢, before
me. . " gr similay words) the notary myep afﬁrmaﬁvely Say to the signer, “p, you so
Swearp”

6. Presigning Rotarjg) Certificateg before the signer are Prohibiteg Ey law everywhere,
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CERTIFICATION

The undersigned certifies that as of June 1, 2006, the attached Policy Directive on
Doctment Signature Procedure has been distributed to the associate general counse] and
associate counsel of the respective business units of GMAC Mortgage Corporation for
distribution to authorized signatories within the enterprise. This Policy Directive is a
reaffirmation of existing procedures incorporating the statutory mandates to notaries

public of the respective residence states of such notaries public.

e 2006 W

James J. Barden
Associate Counsel — Legal Staff
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STATE OF MAINE BRIDGTON DISTRICT COURT
CUMBERLAND, ss. DOCKET NO. BRI-RE-09-65
FEDERAL NATIONAL MORTGAGE ASSOC. )
)
Plaintiff )
)
)
v. )
) ORDER ON FOUR
) PENDING MOTIONS
)
NICOLLE BRADBURY )
)
Defendant )
and )
)
GMAC MORTGAGE, LLC d/b/a DiTech, LLC )
.com and BANK OF AMERICA, NA )]
: )
Parties-in-Intercst )

The Court has reviewed cach of the four pending motions before it, as well as all
supporting materials, including supporting affidavits and statéments of material fact. The
Court held oral argument on September 1, 2010. Those present were attorncys Tom Cox,
Esq. and Geoffrey Lewis, Esq. for Defendant, and aitorney John Aromando, Esq. for
Plaintiff arid Party-in-Interest GMAC. Attorneys Cox and Aromando argued capably for
their positions.

On the question of summary judgment, before the Cowrt is Plaintiff’s Renewed
Motion for Summary Judgment, as well as Defendant’s Motion for Revision and
Reversal of the Partial Summary Judgment Order. By its motion, Plaintiff-asks that the
Court affirm its previously issued order of January 27, 2010 granting summary judgment
in its favor on the issue of liabilily, and further seeks summary judgment in its favor on
the issue of the amounts owed. The Defendant’s motion seeks to set aside this Court’s
previous order granting partial summary judgment for Plaintiff.

Defendant urges that this Court set aside its order on the ground that in so ruling,
the Court relied upon the affidavit of Jeffrey ‘Stephan, which was deficient under M. R.
Civ. P. 56(e) because Mr. Stephan had signed the affidavit outside the presence of a
notary and without reading its ¢ontents. The Plaintiff contends that the order can stand
even putting aside the Stephan affidavit, and in any event has sought to cure the
irregularities in its filing by submitting a properly sworn affidavit to support tis motion.-
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There are, however, deficiencies in Plaintiff's filing which are not cured by the
newly-submitted affidavit, namely deficiencies in its statement of material facts (SMF).
The Law Court has-made clear that in ruling on a summary judgment motion, Maine
courts are “neither required nor permitted to search outside the facts properly referenced
in the statements of material facts ....” See, e.g Camden Nat’'l Bank v. Peterson, 2008
ME 85 § 26, 948 A.2d 1251, 1258 (emphasis added). In Chase Home Finance LLC v.
Higgins, 2009 ME 136, 985 A.2d 508, the Law Court set forth a list of those facts which
“must be included in the mortgage holder’s statement of material facts.” Id. at § 11, 985
A.2d at 511. Plaintiff was bound to abide by this mandate, because both its initial and
renewed summary judgment motions were filed after the June 15, 2009 effective date
noted in Chase. Sec id at Y 11 n.2, 985 A.2d at 510 n. 2 (explaining that new statutes and
rules will apply to summary judgment motions filed after their effective dates, regardless
of when the foreclosure action was commenced, and adding: “We include the new
requirements here for future reference of parties moving for summary judgment in
residential foreclosure actions™).

Neither Defendant’s initially-filed statement of material facts nor its revised
statemnent of material facts comports with Chase. Tor example, the mortgage holder’s
statement of facts must include “the existence of the mortgage, including the book and
page number of the mortgage, and an adequate description of the mortgaged premises,
including the street number, if any.” /d at § 11, 985 A.2d at 511 (citing P.L. 2009, ch.
402 §§ 9, 17, effective June 15, 2009). Plaintiffs initial and subsequently filed statement
of facts provide the book and page number, but fail to include the-street address. See
Plaintiff’s SMFs at § 2. Failure to include the strect address is enough i itself to
preclude the granting of summary judgment. See Mortguge Elec. Registration Sys. v.
Saunders, 2010 ME 79 Y 25 (explaining that “While the book and page number — but not
the mortgaged property’s address — were included in the affidavit supporting one of
MERS’s original statements of material fact, facts not set forth in the parties® statements
of materigl facts are not part of the summary judgment record™).

Plaintiff’'s SMFs coniain other omissions as well. It is Dot enough to state, as
Plamtiff does, that “Demand has been made upon Defendant for payment of all amounts
due ....” Plaintiff’s SMFs at 5. 14 M.R.S,A. § 6111 requires that a mortgagec’s default
notice set forth the mortgagor’s right to cure, and specifies the requisite content of such
notices as well as the procedures which must be followed. As the Law Court stated in
discussing compliance with the statutory written notice requirements of foreclosure, “For
a morigagee to legally foreclose, all steps mandated by statuie must be strictly enforced.”
Camden Nat'l Bank, 2008 ME at § 21, 948 A.2d at 1257. Plaintiff’s statements of fact
fail to set forth facts showing compliance with § 6111. Granting summary judginent
despite such an omission would contravene thc Law Cowt’s clear pronouncements on
this issue. :

Accordingly, this Court’s Partial Summary Judgment Order dated January 27,
2010 is hereby vacated per the request in the Defendant’s Motion for Revision and
Reversal, and Plaintiff’s Renewed Motion for Summary Jﬁdgment is denied. No further
sunmary judgment motions will be heard, as the deadline for filing dispositive motions
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has long passed and Plainiiff has already been given a sscond bite of the apple. The
parties have twenty days to file an agreed pre-trial order so that this matter may promptly
be placed on the trial list in Portland. This file is now transferred to the Portland District
Count for further filings and trial.

In addition to renewing its Motion for Summary Judgment, Plaintiff has also filed
a Motion for Entry of Protective Order pursuant to M.R. Civ. P. 26(c). This motion is
likewise denied.

Rule 26(c) provides that “Tor good cause shown™ a cowrt may enter a protective
order “which justice requires to protect a party or person from annoyance,
embarrassmeni, oppression, or unduc burden or expense ...” MR.Civ. P. 26(c).
Plaintiff seeks a protective order “prohibiting the dissemination of discovery materials
obtained in this case.” Plaintiff’s Motion for Entry of Protective Order at 7. As grounds
for its motion, Plaintiff poiuts to the embarrassment GMAC and its employees have
suffered, and will continue to suffer, from the posting of cxcerpts from Stephan’s
deposition transcript on an Internet blog. The Court is not persuaded that the Plaintiff has
shown the requisite “good cause” to justify entry of a protective order in this case. See,
e.g., Public Citizen v. Ligget! Group, Inc., 858 F.2d 775, 789 (1% Cir. 1988) (agreeing
with Second Cireuit in noting that “the party seeking a protective order has the burden of
showihg that good cause exists exists for issuance of that order.... [and] the obverse is
also true, i.e. if good cause is not shown, the discovery materials in question should not
receive judicial protection and therefore would be open to the public for inspection”)
(citation omitled). -

Stephan’s deposition was taken lo advance a legitimate purpose, and the
testimony elicited has dircct probative value to this dispute. Attorney Cox did not himself
take action other than to share the deposition transcript with an attorney in Florida. That
the testimony reveals corporaie practices that GMAC finds embarrassing is not enough to
Jjustify issuance of a protective order. Further, Plaintiff has failed to establish that GMAC
has been harmed specifically as a result of the dissemination of thc June 7, 2010
deposition transcript, given ibat similarly embarrassing deposition testimony from
Stephan’s December 10, 2009 Florida deposition also appears on the Internet, and will
remain even were this Court to grant Plaintifs motion. Accordingly, because Plaintiff
has fafled to satisfy its burden of persuasion under Rule 26(c), its Motion for Entry of
Protective Order is denied.

In addition to seeking the roversal of this Court’s previously granted Order for
Partial Summary Judgment, the Defendant has moved for sanctions pursuant to M.R. Civ.
D. 56(g). This motion is granted in part, as explained below.

The facts underlying Defendant’s motion are for the most part undisputed.
Plaintiff does not dispute that its affiant, Jeffery Stephan, in his role as limited signing
officer for GMAC, Plaimtitf’s servicing agent, signed the affidavit which Plaintiff
submitted in support of its Motion for Summary Judgment without even reading it and
without signing in the presence of a notary. These facts came into the record because ihe
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Defendant went {o the time and expense of traveling to Pennsylvania to take Stephan’s
deposition. In that deposition, which took place on June 7, 2010, Stephan testified that he
signs some 400 documents per day, and that the process he follows in signing summary
Jjudgment affidavits is consistent with GMAC’s policies and procedures.

The Court is particularly troubled by the fact that Stephan’s deposition in this case
is not the first time that GMAC’s high-volume and careless approach to affidavit signing
has been exposed,  Stephan himself was deposed six months eatlier, on December 10,
2009, in Flozida. His Florida testimony is consistent with the testimony given in this
case: except for some limited checking of figures, he signs summary judgment affidavits
without first reading themn and without appearing before a notary. ore troubling, in
addition to that Florida action, in May, 2006 ancther Florida court not only admonished
GMAC, it sanctioned the Plaintiff lender for GMAC’s affidavit signing practices. As part
of its order, the Florida court required GMAC to file a Notice of Compliance, indicating
its commitment to modify its affidavit signing procedures to conform to proper practices.
The experience of thiz casc reveals that, despite the Florida Court’s order, GMAC’s
flagrant disregard apparently persists. It is well past the time for such practices to end.

Accordingly, Defendant asks that this Court impose senctions pursuant to M.R.
Civ. P. 56(g), which provides:

Should it appear to the satisfaction of the court at any time that any of the
affidavits presented pursuent to this rule are presented in bad faith or solsly for
the purpose of delay, the court shall forthwith order the party employing them to
pay to the other party the amount of the rcasonable expenses which the filing of
the affidavits caused the other party to incur, including reasonable attorney’s fees,
and any offending party or attorney may be adjudged guilty of contempt.

Although there are no Maine Law Court cases applying it, the plain langnage of
Rule 56(g) makes clear that the Court must determine, first, whether it appoars “to the
satisfaction of the court” that an affidavit submitted for summary judgment putposes was
presented “in bad faith or solely for the purpose of delay.” The Law Court has defined
“bad faith”, albeit in & different context: “Bad faith ‘imports a dishonest purpose and
implies wrongdoing or some motive of self-interest.” Bad faith means ‘dishonesty oft
belief or purpose ....”” Seacoast Hangar Condo. II Ass’n. v. Martel, 2001 ME 112 { 21,
775 'A2d 1166, 1171-72 (citing a Utah case and Black’s Law Dictionary).! It is left to
the Court’s discretion to determine whether offending conduct rises to the level of “bad
faith” such that Rule 56(g) sanctions are warranted. See, e.g, Cobell v. Norton, 214
FR.D. 13, 20 (D.D.C. 2003) (noting that “as a practical matter a court has wide
discrction in deciding what constitutes ‘bad faith’”) (citing Wright & Miller, Federal
Practice and Procedure § 2742 (3d ed. 1998)). If a Court is satisfied that the affidavit was

! Seacoast Hangar’s definition of “bad faith” occurred in the context of discussing the
business judgment rule, which “does not insulate directors from liability for breach of
their fiduciary duties if they ‘acted primarily through bad faith or fraud ...’ Jd at 9§ 20
1. 1,775 A.2d at 1171 n.1 {citation omitted).
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submitted in bad faith, then the mandatory language of Rule 56(g) requires that the Court
forthwith order “the party employing {the affidavit] to pay to the other party the amount
of the reasonable expenses which the filing of the affidavits caused the other party to
incur, including reasonable attorney’s fees.” M.R.Civ. P. 56(g).

Both parties cite FFort Hill Builders, Inc. v. National Grange Mut, Ins. Co., 866
F.2d 11 (17 Cir. 1989), in which the First Cireuit analyzed the cases applying the Federal
Rule 56(g) to conclude that the matters in which sanctions were imposed involved
“particularly egregious” conduct. Characterizing its misconduct as a mere “procedural
deficiency,” Plaintiff urges the Courl to {ind no bad faith; Defendant, on the other hand,
.argues that, on the spectrum of egregiousness, the conduct at is: = than meets the
standard for bad faith under the rule.

The Court
affidavit was submitt;
of misconduct, the C

$ With Defendant, and finds fo its satisfaction that the Stephan
faith. Rather than being an isolated or inadvertent instance
finds that GMAC has persisted in its unlawful document signing
practices long after and cw the face of the Florida Court’s order, and that such
conduct constitutes “bad faith?:uhder Rufe 56(g). These documents are submitted to a
court with the intent that the cdlirt find 2 homeowner liablc to the Plaintiff for thousands
of dollars and subject to foreclosure on the debtor’s.residence. Filing such a document
without significant regard for its accuracy, which the court in ordinary circumstances.
may never be able to investigate or otherwise verify, is a serious and troubling maiter.
Accordingly, the Court orders Plaintiff® to compensate Defendant’s counsel for his
attorney’s fees and costs “which the filing of the Affidavit cansed thim] to.incmr” — in
other words, ibat Plaintiff pay Defendant’s counsel for his time and expenses in preparing
for and taking Stephan’s deposition, as well as for his time and expenses in preparing for,
filing, and prosecuting Defendant’s Rule 56(g) motion.?

% As the Florida court imposed sanctions on the Plaint{f lender for GMAC’s conduct, the
Court likewise finds it appropriatc to hold Plaintiff responsible for the conduct of its
servicing agent, GMAC. Requiring Plaintiff to pay Defendant counsel’s attorney’s fees
comports both with the language of Rule 56(g) (award of expenses should be ordered
against party “employing™ affidavits) as well as with principles of agency law. See, e.g,
Dupuis v. Federal Home Loan Mortgage Corp., 879 F. Supp. 139, 144 (D. Me. 1995)
(holding that “[a]s a matter of agency law, it would be unfair for [the note and mortgage
holder] to have the benefit of [the servicing agent’s] servicing of the note and mortgage
without also making [the note and mortgage holder] responsible for [the servicing
agent’s] excesses and failures").

* The Court declines to award fees for opposing Plaintiff's summary judgment or
pratective order motions, because those tasks were not “caused” by the bad faith
atfidavit. Because the Court finds its award of attorney’s fees and costs to be a sufficient
sanction for Plaintiff's bad faith conduct, the Court declines to explore the issue of
contempt in this case as requested by Defendant.
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Defendant has ten days from the date of this order to file an affidavit setting forth
his time spent, usnal hourly reie,’ and cxpenses incurred in taking Stephan’s deposition
and filing and pursuing Defendant’s Rule 56(g) motion. Plaintiff’s written objection to
Defendant’s counsel’s claimed expenses, if any, must be filed within seven days
thereafter, and shall only address the sums claimed. The Court will thereupon issue an
order setting forth the reasonable sum Plaintiff owes to Defendant’s counsel.

The clerk shall docket this order by reference under Rule 79(a).

C/

Hoh/Keith A. Powers, Judge
Maine District Court

D.ATED: J Y//0

* That Defendant’s counsel is entitled to an award of attorney’s fees is not affected by the
fact that he has labored in this casc on a pro bono basis. Cf, Foster v. Mydas Assoc., Inc.,
943 F.2d 139, 144 n.7 (1" Cir. 1991) (noting that civil rights attorneys who work pro
bono and prevail dre usually awarded atiorney’s fees under civil rights statutes).

Mr. JOHNSON. Thank you, sir.
Next we will have Mr. Cox give his statement. Thank you, sir.

TESTIMONY OF THOMAS A. COX, ESQUIRE, VOLUNTEER PRO-
GRAM COORDINATOR, MAINE ATTORNEYS SAVING HOMES
PROJECT, PORTLAND, ME

Mr. Cox. Chairman Johnson, Members of the Committee, thank
you for this opportunity to be here today. I am retired from the pri-
vate practice of law in Maine, where for many years I represented
lenders as well as the FDIC in loan litigation matters. For the past
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2%2 years I have been working full-time as a volunteer with Pine
Tree Legal Assistance of the Maine Volunteer Lawyers Project. I
have come to know the foreclosure industry well from both sides of
the street.

At the hearing conducted by this Committee on December 2,
2010, representatives from Treasury, the Federal Housing Finance
Agency, and the Office of the Comptroller of the Currency each said
that their agencies first learned of the issues relating to dishonest
foreclosure affidavits and other foreclosure irregularities when the
news broke in the press in September of this year. Those were
stunning admissions. These issues have existed for years now and
have been widely known to those of us representing homeowners.
There was a massive failure in the regulators’ oversight of these
servicers. The issues we are talking about today should have been
immediately apparent from any reasonably diligent examination of
the servicer’s foreclosure operations.

Because the time allowed for me to speak is so brief I am going
to address my remarks solely to my dealings with GMAC Mortgage
over the last several months.

Problems with GMAC Mortgage were first exposed on the public
record by Attorney Kowalski in Florida back in 2006 when he was
dealing with a robo-signed affidavit from a GMAC limited signing
officer that was executed in 2004. So we know these activities go
back at least 6 years. The Florida court sanctioned GMAC for that
conduct in 2006, but GMAC rewarded its employee who was the
cause of those sanctions with a promotion. She became the super-
visor of GMAC’s document signing department where she is the su-
pervisor the GMAC’s current robo signer, Jeffrey Stephan. It was
his dishonest affidavit signing practices revealed in the deposition
that I took of him on June 7th that forced GMAC to finally an-
nounce a halt in sales and evictions from foreclosed homes on Sep-
tember 17th of this year. Stephan, who signs between 8 to 10,000
documents a month, testified on June 7th that when his affidavits
state he has personal knowledge of the facts stated in them, he
doesn’t. When his affidavits state that he has custody and control
of loan documents at issue, he doesn’t. When his affidavit states
that he is attaching true and accurate copies of loan documents to
his affidavits, he has no idea if that is true because it doesn’t even
look at them. And Stephan admitted that when his affidavits con-
tained a sign attestation by a notary public that he personally ap-
peared to be sworn, he doesn’t even bother to do that. Furthermore,
he testified that his practices are fully in accordance with GMAC
Mortgage practices and procedures.

When GMAC Mortgage realized the damaging admissions made
by Jeffrey Stephan in the deposition I took, rather than imme-
diately moving to correct the problem, GMAC sought to cover it up.
GMAC sought money sanctions against me personally for sharing
that deposition transcript with other foreclosure defense lawyers
around the country. They sought an order from the court that it be
used in no other case and they sought an order from the court that
it be retried from any lawyers who had received it from me.

In the end the Maine court denied the motion for sanctions that
GMAC sought and imposed affirmative sanctions against GMAC
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for its bad faith affidavit signing practices and ordered GMAC to
pay attorneys fees sanctions in that one case alone of $27,000.

Very recent actions of GMAC Mortgage prove that it is not pre-
pared to cease its use and reliance upon these false affidavits. At
the hearing conducted by the House Subcommittee on Housing and
Community Opportunity on November 18th, 2010, Thomas
Marano, the CEO of Ally Financial, the parent corporation of
GMAC Mortgage, testified that GMAC is no longer proceeding with
foreclosures based upon Stephan’s affidavits without first going to
the courts and seeking approval to use them. This fall we notice
that GMAC Mortgage was doing exactly the opposite in Maine and
was proceeding with foreclosure judgments based upon those false
affidavits. We brought a Maine State court class action against
GMAC seeking an injunction to stop it from continuing these offen-
sive practices.

GMAC has vigorously opposed that effort to prevent the Maine
State courts from even considering our request for injunctive relief.
GMAC removed our case to the United States District Court in
Maine, where the Anti-Injunction Act prohibits that court from en-
joining any State court proceedings.

In light of these efforts by GMAC to avoid any judicial consider-
ation of an injunction, the District Court ruled just this past Friday
that even though we clearly had a right to a hearing on the merits
in the State court, that court was powerless to grant any relief.

I submit to you that there has been abuse of our judicial systems
by the foreclosure industry on an unprecedented and truly massive
scale. Economic interests are driving this abuse. Until these per-
verse economic interests are addressed and until the regulators
truly start monitoring the loan servicers and until the force of the
criminal justice system is brought to bear upon the dishonest con-
duct of the servicers, including more than just the robo signers,
those at higher levels who clearly have been aware of and condoned
and ordered this conduct, there is not likely to be enduring change
in this industry.

I thank you for the opportunity to be here today, and I welcome
for questions.

[The prepared statement of Mr. Cox follows:]
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THE FORECLOSURE CRISIS AND THE RULE OF LAW

Where the law is subject to some other authority and has nonc of its
own, the collapsc of the state, in my vicw, is not far off; but if law is the
master of the government and the government is its slave, then the
situation is full of promise and men enjoy all the blessings that the
gods shower on a state.

Plato

In America, the law is king. For as in absolute governments the King is
law, so in free countries the law ought to be king; and there ought to
be no other.

Thomas Paine, Common Sense, 1776

L INTRODUCTION.

Cbairman Conyers, Ranking Member Smith and members of the Committee,
thank you for inviting me to testify today regarding the causes and effects of the
foreclosure crisis,

I am here today to speak for two constituencies. Foremost in importance are
the millions of homeowners who have lost their bomes, or who are at risk of losing
their homes in the present foreclosure crisis. The other is the supremely dedicated,
and vastly outnumbered, group of lawyers from around the country which is doing
its best to protect these homeowners and which has been instrumental in exposing
the current foreclosure scandal.

I call myself a retired lawyer these days, although the last two and one half
years of my retirement has been dedicated on a full time basis to the work of the
Maine Attorneys Saving Ilomes ("MASH") project. MASH is a project jointly
sponsored by Maine's legal services organization, Pine ree Legal Assistance and its
affiliated Maine Volunteer Lawyer's Project. In the MASH project we have trained a
network of over 60 private practice attorneys to assist in providing pro bono
representation to Maine homeowners undergoing foreclosure. We act as a
clearinghousc to intake these cases and refer them out to private pro bono counsel;
and after referrals are made, [ provide back up consultation and support to those
lawyers. [ function purely as a volunteer and receive no compensation, directly or
indirectly from Pine Tree Legal Assistance of the Maine Volunteer Lawyers Project.
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1 have been a lawyer for over forty years now. Fresh out of law school in
1969, I went to work for a non-profit organization in Boston called Citizens Housing
and Planning Association where we were working to help increase and upgrade
housing resources for low income residents. Following that | was in private practice
for almost thirty years. During much of that time I represented major banks and
financial institutions in Mainc. During the much different banking crisis of the late
1980s and carly 1990s I represented these banks, as well as the FDIC, in many
foreclosure and loan litigation cases. I prepared and litigated many foreclosurc
summary judgment motions and know the requirements of that system well.

In 2008, after several years away from the legal profession, T began my
volunteer legal work for MASH. What I encountered there was a stunning reversal
to what my practices had been in representing banks and the FDIC twenty years
earlier. Certainly the volume of foreclosure cases is huge when compared to normal
times, but the conduct of the mortgage scrvicers and their lawyers in bringing these
cases is what really astonished me. Their conduct was uniformly careless at best to
downright deceptive and fraudulent at worst. I can say with professional pride that
in my days as a bank lawyer, I do not believe that I cver lost any motion for
summary judgment that I filed in a foreclosure casc. That was so becausc they were
prepared honestly and with respect for the rule of law as set forth in our rules of
civil procedure.

What | encountered when | came to MASH in 2008 werc large volumes of
summary judgment motions of mortgage servicers prepared with little regard for
honesty, with little to no respect for the legal protections afforded to homeowners
under our foreclosure statutes and under our rules of civil procedure, and with utter
disrcgard for the integrity of the judicial system. I estimate that, in foreclosure
summary judgment motions handled by MASH volunteer lawyers and by Pinc ‘T'rce
Legal Assistance, the motions for summary judgment of the servicers are denied
more than 75% of the time. The loan scrvicing industry and their lawyers are not
troubled by this loss ratio because they know that fewer than 6% of homeowners
nceding legal assistance in Maine can obtain such assistancc. In the other 91% of
their foreclosures, they face no opposition in their race to foreclosure.

1 considered assigning to this testimony the title "I'wo Different Worlds of
Foreclosures” after listening to and rcading the testimony presented to the Ilouse
Financial Services Housing and Community Opportunity Subcommittee by
representatives of the loan scrvicers on November 18, 2010. The world of
foreclosures and the perfect record of outcomes described by Mr. Marano of Ally
Financial (the parent corporation of GMAC Mortgage) is so extremely different from
what we, as lawycrs cxperience representing homeowners a daily basis, that it does
not seem like we are even on the same planet. For example, how can he ask us to
believe that GMAC's foreclosure outcomes are all accurate when, as recently as a few
weeks ago, T went into a foreclosure mediation proceeding in Maine where GMAC
Mortgage certified (see Exhibit 11, p. 107, J ¢.) that it owned the loan and it turncd
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out that Freddie Mac owned the loan? (This is a common rather than an isolated
cxample.)

Much of what follows in this testimony is focused upon GMAC Mortgage, LLC,
because its conduct has consumed so much of my time over the last few months.
However, the conduct described here has been widespread among almost all of the
major loan servicers and has been prevalent throughout the industry.

II. CAUSES OF THE FORECLOSURE CRISIS IN THE LEGAL SYSTEM.

The economic causes of the foreclosure crisis have been well documented in
presentations before the Senate Banking Committee on November 16, 2010 by
Diane Thompson of the National Consumer Law Center! and the House Financial
Services Committee on November 18, 2010 Professor Adam Levitan of Georgetown
University and Julia Gordon of the Center for Responsible Lending? as well as by
other witnesses before this Committee. The aspect of the foreclosure crisis that I
address here is its impact upon our judicial system and the homeowners caught up
in it. The foreclosure crisis, as it is manifested in our judicial system, is defined by
hundreds of thousands of perjurious affidavits that servicers have filed in summary
judgment motions all over the country over at least the last several years.3 These
affidavits, signed by servicer employees, make the following dishonest claims:

» that they had custody and control of loan files when they didn't;

» that they had personal knowledge of the contents of those files when they
never even looked at them;

= that they had personal knowledge of the truth of the contents of their
affidavits when they never even bothered to read them;

* that the copics of the critical loan documents attached to their affidavits
were true and correct when they never bother to look at those attachments;
and

+ that they appeared before notarics swear to the truth of the affidavits when
they never did so.

The servicers claim that these arc mere "tcchnical defects.” They assert that the
underlying facts stated in every one of these affidavits as to loan details, default
letters being timely sent, and loan amounts due are true. To the contrary, | know as
a matter of my own direct involvement in many foreclosure cases, my work with
the MASH lawyers in Maine, and my daily contact with foreclosure defense lawyers

1

httn://banking.senate.gov/public/index.cfm?FuseAction=Hearings. Hearing&Hearin
g |D=di8ch685-c1bf-4eca-941d-¢f9d5173873a

2 hitp: //financialservices.house.gov/Heavings /hearingDetails.aspx?NewsID=1376

3 There are 23 judicial foreclosure states where the most common route to a foreclosure
judgment is by a motion for summary judgment supported by sworn affidavit of servicer
witnesses. Often a document called an "affidavit of debt” is required in non-judicial states as
well.
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all over the country, that the underlying facts in many of these affidavits simply are
not true.

A. ABUSE OF THE SUMMARY JUDGMENT PROCESS.
1. HOW THE SUMMARY JUDGMENT PROCESS WORKS.

An understanding of the summary judgment process in foreclosure cases is
required in order to understand what is happening in these foreclosure cases. Rule
56 of the Federal Rules of Civil Procedure (Exhibit 1 at page 23)* provides a process
for avoiding trials when there is no genuine issue as to the material facts at issue in
alawsuit. In the application for summary judgment, in lieu of witnesses appearing
in person to be sworn in and to testify, the testimony of a witness is presented by a
sworn affidavit. [t is important to note that Rule 56 requires that these affidavits,
without exception, be hased upon the personal knowledge of the witnesscs signing
them. The Rule permits only "admissible evidence".

Rule 56 permits no exceptions or lower standards for foreclosure cases. In a
foreclosure case where an unopposed motion for summary judgment is filed, the
only evidence in front of the judge is that mortgage servicer's employee’s affidavit.
Tts honesty and integrity are crucial to a fair and just decision being made by a
judge whether to enter a judgment of foreclosure that will result in the eviction of a
family from its home. In the 94% or more of the cases where homeowners are
unrepresented, it is likely that judgments of foreclosure will be entered hased upon
those dishonest affidavits.

In normal times, the summary judgment process should be ideally suited to
foreclosure cases. This was the case back in the 1980s and 1990s when [ was
representing banks and the FDIC. These are not normal times, however. The utter
chaos created by the loan securitization industry and perpetuated by the mortgage
loan servicing industry means that such elemental facts as the identity of the party
who really has the right to enforce the loan are often in doubt. There is often doubt
about who possesses the note and what indorsements of it have been made; the
concepts of possession and indorsement are key components of the question of
who has the right to enforce the note. In addition, there is often doubt as to
whether a proper notice of default was sent to the homeowner in a timely fashion.
And, most important, there is often doubt as to whether a servicer has properly
accounted for the payments made by the homeowner or has pumped up the
homeowner's loan balance by improperly adding junk fees to the amount claimed
to be due.

With all of these potential issues, it is critical that the servicers offer only
thosc witnesses who are in a position to have the knowledge and experience

4 The Maine Rules of Civil Procedure for state court proceedings are almost identical to the
Federal Rules, and most states have similar rules of their own.



297

required to check the loan documents, check the servicers' underlying files, and
provide accurate and honest evidence of the true facts relating to its loans. That
person must be a servicer employee who would be capable of testifying in a real
trial in court and able to vouch for the accuracy of its business records documenting
the loan balances, not a just back-office functionary whose principal job is to sign
papers.

2. HOW THE SUMMARY JUDGMENT PROCESS IS ABUSED BY
MORTGAGE LOAN SERVICERS.

Jeffery Stephan of GMAC Mortgage, LLC represents the servicer industry's
refusal to meet the requirements of a summary judgment affidavit. He had no
function within GMAC other than to sign papers, including summary judgment
affidavits. It is has been cheaper for GMAC to pay Stephan a low wage to sign papers
than to hire and train a sufficient number of employees so that only employees who
actually have the requisite personal knowledge of the critical facts will be signing
its summary judgment aftidavits.

An example of one of Stephan's affidavits is attached as Exhibit 2 at page 28.
To an unsuspecting eye, the affidavit looks straightforward and appears to entitle
Fannie Mae to judgment. [ deposcd Stephan in that case on June 7, 2010, and a
summary of the transcript and the transcript itself are attached as Exhibits 3, at
page 33 and 4 at page 37. His testimony was astonishing. When Stephan says in his
affidavit that he has personal knowledge of the facts stated in his affidavit, he
doesn't. When he says that he has custody and control of the loan documents, he
doesn't. When he says that he is attaching "a true and accurate” copy of a note or a
mortgage, he has no idea if that is so because he does not look at the exhibits. When
he makes any other statement of fact, he has no idea if it {s true.> When the notary
says that Stephan appeared before him or her, he didn't, and when the notary says
that Stephan was sworn, he wasn't.

GMAC Mortgage filed thousands of Stephan's affidavits in foreclosure cases
all over the country in cases involving its own loans as well in cases where it was
servicing loans for Fannie Mae, Freddie Mac, and trustees of mortgage-backed
securitized trusts. This misconduct was not a recent development at GMAC
Mortgage---it has been going on at least since 2004, well before the occurrence of
the foreclosure crisis. This latter fact is evidenced by the sanctions imposed upon it
in a Florida case in 2006 defended by Attorney Kowalski who is also testifying
before you today. Copies of his motion attacking a 2004 affidavit just like Stephan's,
the related court sanctions order against GMAC, and its in-house counsel's dircctive
to fix the problem (which was ignored) are attached as Exhibit 5.

5 Stephan asserts that the only thing that he does with an affidavit is to check "the figures”
in the affidavit against a computer screen, but he has no knowledge of how those figures are
created because he has no knowledge of how data is put into the system and has no
knowledge of how the accuracy and security of the system is maintained.
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I know from my personal experience over the past two and onc half years
that this kind of servicer fraud-upon-the-court activity is not isolated to GMAC
Mortgage. It has been the norm across the entire foreclosure industry, including the
other servicers represented here today, JPMorgan Chase and Bank of America.

3. HOW THE SUMMARY JUDGMENT PROCESS 1S ABUSED BY
THE LAWYERS REPRESENTING THE SERVICERS.

As Stephan explained in his deposition, it is the servicers’ lawyers who
prepare the summary judgment affidavits. A quick look at the first lines of
Stephan's affidavit (Exhibit 2 at page 28) reveals the first sign of lawyer
misconduct, When GMAC's lawyer prepared that affidavit, the name of the affiant
was left blank, meaning that the lawyer did not know who was going to sign it.
Without knowing who will be signing the summary judgment affidavit, the lawyer
cannot fulfill his or her professional responsibility to know that the affiant is a
competent witness and is presenting sworn statements truly based upon his or her
personal knowledge.

The second obvious sign of servicer lawyer misconduct is that the affidavit
discloses that the witness will be a "Limited Signing Officer.” Any responsible
lawyer seeing that title should be suspicious as to whether such a witness is
anything more than a mere paper signer and as to whether that signer has the
personal knowledge of the facts as required by Rule 56.

When [ was representing banks and the FDIC, [ firmly believed that it was my
professional duty to present summary judgment affidavits to the courts only where
1 believed that the facts contained in those affidavits had evidentiary support. A
lawyer cannot fulfill that duty without knowing who the person is for whom an
affidavit is being prepared and without satisfying himself or herself that that person
is in a position to have personal knowledge of the facts being stated. In my opinion,
it is not ever proper for a lawyer to prepare and present a summary judgment
affidavit without knowing the identity of the witness in advance and without
knowing what it is about that person's job functions that qualify him or her to
present critical evidence to the court. No lawyer would put a witness on the stand
in a courtroom trial without first determining his competence to testify, and no
lawyer should offer an affidavit of a witness on a summary judgment motion
without first making the same determination.

These lawyers for the servicers are preparing and filing hundreds and often
thousands of these affidavits annually. Yet they close their eyes to their professional
obligations as officers of the courts they are working in to know that they are
presenting honest evidence.

B. ABUSE OF THE BANKRUPTCY PROCESS.

Many foreclosures result from lost jobs, divorce, or illness resulting in
unaffordable medical expenses. These same factors result in many debtors filing
for protection under Cbapter 13 of the Bankruptcy Code. Thus, many foreclosures



299

are dealt with through the bankruptcy system. A 2008 study by Katherine Porter,
Esq., currently a visiting professor at Harvard Law School, documented widespread
and systemic ahuse by servicers in the bankruptcy mortgage claims process.¢ Since
the publication of Professor Porter’s study of over 1700 Chapter 13 cascs, the
misconduct of the servicers has not only continued, it has increased to the point
where the United States Trustee Program (a unit of the Justice Department) has
recently begun to focus special attention on these abuses.”

In my private practice days, I often represented by bank and creditor clients
in the Bankruptcy Court, and again [ have been shocked by the abuses occurring in
that court system. My current work with homeowners and their lawyers in
foreclosure cases has revealed a level of servicer abuse and misconduct in the
Bankruptcy Court that, not unsurprisingly, parallels the misconduct in state court
foreclosure proceedings described above. Professor Porter’s study details well the
abuse of servicers in bankruptcy in how claims amount are improperly calculated
in fees are improperly charged to homeowner loan accounts. What I want to
address here is the abuse of servicers in documenting their standing to even assert
sccured claims against homeowners in bankruptcy.

1, HOW FORECLOSURES WORK IN BANKRUPTCY.

The requirement for a foreclosing party to document its mortgage claim
against a homeowner in bankruptey is similar to what is required in the summary
judgment process. The servicer is required to file on behalf of the mortgage holder
a proof of a secured claim documenting proof that the mortgage holder really does
hold the home owner's note and mortgage and really does have the legal right to
enforce the mortgage documents. If a mortgage holder seeks to foreclose within
the context of a Chapter 13 proceeding, it is required to file a motion for relief from
the automatic stay provisions of Section 362 of the Bankruptcy Code {11 USC.
§362) in order to obtain Bankruptcy Court permission to pursue a state court
foreclosure proceeding. These bankruptcy motion papers are similar to those filed
in a motion for summary judgment and must include a servicer's affidavit similar to
that required for a summary judgment proceedings. The servicers are routinely
presenting dishonest claims in these bankruptcy filings, just as they are routinely
doing so in the summary judgment proceedings.

2. HOW THE BANKRUPTCY PROCESS IS ABUSED BY SERVICERS
AND THEIR LAWYERS.

A series of case filings by JPMorgan Chase illustrate how scrvicers are
abusing the bankruptcy process in pursuing foreclosures in that forum. A
chronology of the illustrative filings prepared by Attorney Linda Tirelli of New York

6 Katherine Porter. 2008. "Misbehavior and Mistake in Bankruptcy Mortgage Claims"
Itp://works hepress.com/katherine porter/1

7 hitp:/ fwwwnytimes.com/2010/11/28/business/28gret html’ref=business
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is attached to this document as Exhibit 5 at page 51. Spanning a period of over two
years and continuing even today JPMorgan Chase has engaged in pattern of filings
in the Bankruptcy Court for the Southern District of New York that is simply
breathtaking in the scope of dishonest and deceptive practices that it reveals.

I became familiar with the conduct of JPMorgan Chase and the series of cases
chronicled by Attorney Tirelli as a result of a foreclosure proceeding filed in Maine
by JPMorgan Chase as servicer for a loan alleged to be owned by Deutsche Bank.
The Maine case is Deutsche Bank National Trust Company, as Trustee for Long Beach
Mortgage Loan Trust 2005-WL2 v. MacDonald (Me. Dist. Ct. RE-08-385, Bidd.). In
this case, ]JPMorgan Chase filed a motion for summary judgment and supported it by
an affidavit of a person claiming to be one of its officers. In that affidavit, the
JPMorgan Chase officer asserts that JPMorgan Chase once owned the loan and that
it transferred it to Deutsche Bank in 2009. It attached to its officer’s affidavit is a
mortgage assignment purporting to evidence that transfer. When I examined the
Pooling and Servicing Agreement that created the Deutsche Bank trust back in
2005, % it became clear that Deutsche Bank could not have purchased this loan from
JPMorgan Chase in 2009 because that trust closed to the purchase of any new loans
back in 2005.

Having been alerted to the probable fraudulent nature of the JPMorgan Chase
affidavit, upon further research I found the In re Neur casc in the Bankruptcy Court
in the Southern District of New York described by Attorney Tirelli in Exhibit 5. In
that case, involving the same parties, and exactly the same set of fraudulently
created facts, the U.S. Trustee's office intervened and filed a motion for sanctions
against JPMorgan Chase. In response, and in related depositions, |P Morgan Chase
admitted that it had never owned the loan in question and that the purported
assignment from it to Deutsche Bank was fictitious.

Even after admitting in In re Nuer in New York that it had created a fictitious
chain of transfers in an effort to prove the right of Deustche Bank to enforce the
Nuer loan, JPMorgan Chase made exactly the same dishonest and fictitious claim in
the MacDonald case in Maine in an attempt to prove Deutsche Bank's right to
enforce the MacDonald loan. When confronted by me in Maine, JPMorgan Chase
withdrew its summary judgment motion. Had no homeowner lawyer heen present
in this Maine case, no judge would have ever known about JPMorgan Chase's
attempted fraud upon the court, and a judgment of foreclosure would have been
entered against Ms. MacDonald.

% The Pooling and Servicing Agreement is the telephone book sized document that creates
the securitized trust and includes the provisions regarding the servicer's duties and
compensation. Many of these Pooling and Servicing Agreements, known in the industry as
PSAs, are publicly available on the SEC Edgar website. Yet as a part of their pattern of
obstructive conduct, loan servicers, including JPMorgan Chase, routinely refuse to produce
these PSAs in pre-trial discovery, claiming that they are proprietary documents that must
be prolected by confidentiality orders.
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While the cgregious misconduct of JPMorgan Chase is highlighted here, the
pattern is widespread across the industry,

C. THE ECONOMIC AND OTHER REASONS FOR THE ABUSE OF
SUMMARY JUDGMENT AND BANKRUPTCY PROCESSES BY SERVICERS
AND THEIR LAWYERS.

One primary explanation for the plague of dishonest foreclosure affidavits is
the desire of the servicers and their lawyers to maximize the amount of money they
make on each foreclosure case, 1t is cheaper for the servicers and their lawyers to
submit a dishonest affidavit than it is to take the time required to prepare and
submit one that is honest and that respects the civil rules of procedure relating to
motions for summary judgment.

The testimony of Professor Adam J. Levitan presented to the House Financial
Services Housing and Community Opportunity Subcommittee on November 18,
2010, beginning on page 7, presents a detailed outline of how servicers are paid for
scrvicing mortgage loans. In a nutshell, that compensation scheme provides the
greatest economic bencfit to servicers and their lawyers when they foreclose as
swiftly as possihle using the least possible amount of manpower. GMAC Mortgagc,
in its testimony to that same House Subcommittee, essentially admitted that it had
cut corners when Mr. Marano stated that, with its 6 years of misconduct now fully
exposed, it finally "has incrcased the number of employees handling foreclosure
documentation.”®

Saving time and expense and maximizing fee revenue also drives the lawyers
who prepare the summary judgment motions and affidavits for the servicers. They
are paid on a flat fee basis, meaning they receive the same amount of compensation
for each foreclosure case, and without regard to whether one casc takes more
lawyer time than the next.!® That incentive drives them to use paralegals and lower
level cmployees to prepare summary judgment documents and to minimize the
amount of lawyer time devoted to any case. From my own experience, [ know that it
takes substantial time to properly prepare a summary judgment motion and to
communicate with the witness who signs the affidavit, just as it does when
preparing a witness to testify in court. After all, that affidavit literally replaces a
wimess’s testimony at trial. The fee structure imposed upon their lawyers by the
servicers causes those lawyers to be unwilling to devote the needed time to prepare
and present affidavits that are honest and that respect the Rules of Civil Procedure,

? Written Testimony of Mr. Thomas Marano, Chief Executive Officer, Mortgage Operations,
Ally Financial Inc. before the Subcommittee on Housing and Community Opportunity,
Committee of Financial Services, November 18, 2010.

http://financialservices.house goy/Hearings /hearingDetails.aspx?NewsID=1376

10 The servicers also grade these lawyers on how [ast they push the foreclosures through
the legal system and reward those who are the most swift with substantial bonus fee
payments.

10
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In addition, the communications systems that servicers have imposed upon
their lawyers make it almost impossible for those lawyers to fulfill their
professional responsibility in presenting honest summary judgment motions, Most
of the major servicers require their lawyers to use computer systems only for
communications between the lawyers and the servicers. With rare exceptions,
telephonic communications are discouraged, and they are often even prohibited.
Thus major impediments have been placed in the way of any effort that a
responsible lawyer might make to communicate with a servicer witness about
preparing and signing an honest summary judgment affidavit. This convoluted
communication system is also driven by economics and by the desires of the
servicers to use the least amount of manpower possible on any given foreclosure.

A second major reason for the abuse of the summary judgment and
bankruptcy processes by servicers is that the documents needed to prove the
mortgage loan claims of their clients often do not exist or are defective. Servicers
try to cure this problem by creating fictitious documents. A simple example again
involves GMAC's Jeffery Stephan. In addition to signing summary judgment
affidavits, he also signed note indorsements and mortgage assignments. In one of
our GMAC cases in Maine, he attached to one of his summary judgment affidavits a
never-before-seen note indorsement. We knew instantly that it was fictitious
because it showed a chain of transfers not permitted by the Pooling and Servicing
Agreement in that case. When we confronted GMAC with this fact in opposition to
its motion for summary judgment, its lawyers reversed course and claimed that
Stephan's indorsement was a mistake, and they then presented us with two new
indorsements (that raise issues of their own).

Professor Adam Levitan, in Section IT of his House Finance Committee
written testimony beginning on page 19,' lays out in detail the documentation
problems existing in the foreclosure industry. In the face of such problems, the
desire of the servicers to foreclose quickly and cheaply leads them to attempt to
create fictitious cures for these documentation problems, and they know that they
can get away with it in the vast majority of cases where homeowners have no legal
representation.

C. DISHONESTY, DENIAL, COVER-UP AND DEFIANCE IN THE MORTGAGE
SERVICING INDUSTRY,

1. DISHONESTY,

It was dishonest for GMAC Mortgage, beginning at least as early as 2004, to
submit affidavits to the courts in Florida where its officers stated that they had
personal knowledge of defendants’ loan files, that they had examined their loan
files and determined that the allegations of the related foreclosure complaints were
true, and that they knew the complaints accurately reflected the amounts due. That
dishonesty was admitted when attorney Kowalski deposed the GMAC employee

b]
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1 hitp: //financialservices.house.gov/Hearings h
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who made those statements in 2006 and she admitted that nonc of those
statements were true. See Exhibit 6, pages 64-76.) Any possible room for
denial was removed when the judge in that case specifically found that "GMAC
Mortgage Corporation submitted false testimony” (Florida Order, Exhibit 7, page
79), sanctioned it for that dishonesty, and ordered it to file proof that it had
modificd its corporate practices so that future affidavits would be accurate and
honest.

It was dishonest for GMAC Mortgage to continue thesc exact same practices
after having filed with that judge in the Florida court a document entitled, "A Policy
Directive From the Legal Staff,” certificd on June 6, 2006 (Exhibit 8 at pages 85-86),
by an "Associate Counsel - Legal Staff", claiming a corporate-wide correction of
those practices. The extent of the dishonesty in the presentation of this never-
followed policy statement is revealed by the fact that the GMAC witness in the
Florida 2006 case, Margie Kwiatanoski, went on to become |cffery Stephan's
supervisor as head of the GMAC Mortgage Document Signing Department in 2008.

Further, GMAC had the audacity to arguc to the United States District Courtin
Maine on August 10, 2010, that, because the 2006 Florida order only related to
"servicing of loans 'within the state of Florida™ its relevance to GMAC's identical
dishonesty in Maine cases was "significantly overstated.” (See Exhibit 9 at page 94,
1s full par.). GMAC apparently believes that it was acceptable for it to go on
submitting dishonest affidavits in all other states since it had not yet been caught
and sanctioned in those states. For over six ycars now, GMAC has manifested a
belief that it is not bound by the rule of law relating to the foreclosurc of the homes
of American families.

As the fifth largest loan servicer in the country servicing 2.4 million loans
(according to the testimony of Thomas Marano), GMAC Mortgage has, since at least
2004, filed thousands upon thousands of these dishonest summary judgment
affidavits in courts all across the country. It has now asked a subcommittec of this
Chamber to believe the loan detail facts in every one of those affidavits was true
and that not a single mistake occurred. Both common sensc and evidence such as
that in the recent case reported in the Cleveland Plain Dealer on October 19, 2010,
involving three successive GMAC Mortgage foreclosures on an Ohio martgage
where there was no default (Exhibit 10, page 100), should permit no one to accept
that assertion to be true.

In how many of thesc GMAC cascs were affidavits submitted as to loan sums
due where payments were improperly recorded? In how many were forced-place
insurance policics improperly impased by it at homeowner expense (as we have
seen in Maine)? In how many were default letters never sent? In how many were
the default letters utterly inadequate? In how many cases was the plaintiff named
by GMAC not even the owner of the loan?!2 We cannot know the answers to these

12 Attached hereto as Exhibit 11, page 105, is a Certification of Mortgagee signed by Jeffery
Stephan on July 25, 2010 (almost seven weeks after his June 7, 2010 deposition) certifying

12
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questions because of GMAC's failure to meet the "rule of law” requirements for the
presentation of honest affidavits by witnesses who really had personal knowledge
of the required facts.

2. DENIAL.

There is a persistent refusal in the servicing industry to hc honest about its
misconduct. Even at the House Finance Committee hearing on Novembcr 18, 2010,
Ally Financial's Thomas Marano stated "Based upon our review to date, no loan was
foreclosed unless the borrower was in default.” Contrast that to the above cited
report from the Cleveland Plain Dealer of a house wrongfully foreclosed upon by
GMAC three times. Even without this example, given the utter chaos in the servicer
industry, it defies credulity to believe that there is not onc single case in which
GMAC Mortgage has made a mistake. It is this refusal of GMAC Mortgage and the
rest of the foreclosure industry servicers to recognize their misconduct and
mistakes that malkes it unlikely that the industry will reform itsclf without external
intervention. Rather, it will seek to cover up that misconduct whenever it can.

3. COVER-UP.

When GMAC. Mortgage was confronted with the ecvidence of Stephan's
dishonest affidavits in Maine, its first effort was an attempt to silence me rather
than te have its lawyers immediately go to the Maine courts and admit that GMAC
had presented dishonest affidavits from Jeffery Stephan all across the State of
Maine.!? [ deposed Stephan on June 7, 2010. On June 22, 2010, GMAC replaced its
lawyers in that $85,000 foreclosure case with national litigation counsel out of
Birmingham, Alabama, and a major national law firm based in Portland, Maine.
Their first action in that case, taken on june 25, 2010, was not to notify the court
that false evidence had bcen presented and to seek to withdraw Stephan's
dishonest affidavits. Rather their first act was to file a motion for protective order in
an attempt to bury the Stephan transcript. See Exhibit 16, page 131.

By its June 25, 2010, motion for protective order, GMAC Mortgage sought the
imposition of money sanctions against me for what it called my "malicious
dissemination” of Stephan's deposition transcript to other lawyers around the
country defending homeowners in GMAC forcclosure cases. liven though [ have
been working as a volunteer lawyer for the past two and one half years and have
not made a single penny off the sharing of Stephan's transcript with other

that GMAC owns the loan in question, when a check on the Freddie Mac website (see Exhibit
12, page 108) shows that Freddie Mac owns the loan. This one incident is by no means an
isolated example of this kind of conduct from GMAC.

13 Rule 3.3(c) of the Rules of Professional Conduct for Maine lawyers requires that "I a
lawyer, the lawyer’s client, or a witness called by the lawyer, has offcred material evidence
and the lawyer comes to know of its falsity, the lawyer shall take reasonable remedial
measures, including, if necessary, disclosure to the tribunal.”

13
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lawyers', GMAC attempted to smear me with the claims that "Defendant's attorney
wants the ability to disseminate discovery from this case for his own commercial
purposes” and that [ was seeking to "profit from litigation adverse to lenders." In
addition, GMAC's new lawyers sought a court order to compel me to retrieve
Stephan’s transcript from those lawyers with whom I had shared it and to prevent
me from using in any other GMAC case, even in other GMAC cases with Stephan
affidavits where 1 was representing the homeowners. That motion was utterly
unfounded and unsupported as is shown in our opposition to it, Exhibit 13 at page
111, and by the detailed order of our court in Maine denying it on September 24,
2010, and instead imposing sanctions against GMAC Mortgage for its bad faith
conduct. See Exhibit 14 at page 122.

This GMAC Mortgage cover-up attempt came four years after the identical
misconduct was sanctioned in Florida in 2006 (Exhibit 7 at page 78) and six months
after it was again revealed in another deposition of Stephan in another Florida case
on December 10, 2010. This history of dishonesty in GMAC's foreclosure practices,
its effort to silence a lawyer who exposes those practices, and its refusal just a weck
ago in testimony before this Chamber to recognize the extent of its mistakes,
compels the conclusion that the mortgage servicing industry cannot be trusted to
reform itself.15

4. DEFIANCE.

In the statement of Ally Financial's CEO of Mortgage Operations, Thomas
Marano, to the House Committee on Financial Services on November 18, 2010, he
asserted that, in cases "[w]here the original affidavit was substantially correct, we
are generally sccking the court’s permission to proceed with the prior judgment.”
That is a categorically untrue and misleading statement. There are a significant
number of cases in Maine where GMAC has obtained summary judgments but
where no foreclosure sales have yet occurred. In not a single one of those cases has
GMAC sought permission to proceed with a sale based upon such a judgment. We
know of at least one recent instance (within the last month) where GMAC
conducted such a sale without seeking court permission.

More importantly, we know that GMAC is strenuously resisting our efforts in
Maine to obtain a court order stopping it from conducting sales of homes in all

14 In fact, ] have spent a fair amount of my own money sending copies of that transcript to
other lawyers for their use in court proceedings in other states where GMAC Mortgage was
continuing foreclosures based upon Stephan's dishonest affidavits.

15 [ also should be noted GMAC Mortgage delayed for two and one half mouths before
notifying Freddie Mac of the discovery of Stephan’s false affidavits. He was deposed on June
7,2010, and it was not until August 25, 2010, that GMAC reported the problem to Fannie
and Freddie. See Exhibit 15 at page 129. And it delayed for three more weeks before
announcing on September 17, 2010 that it was halting sales of and evictions properties
taken through its flawed foreclosure process.

14
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cases where the foreclosure judgments are based upon Stephan's dishonest
affidavits. This opposition, in violation of its own CEO’s statements less than a week
ago to a subcommittee of this Chamber, evidences its defiant refusal to
acknowledge and correct is dishonest practices, GMAC's present conduct in Maine
cvidences a continuation of its six-year pattern of ignoring and defying the rule of
law in the forcclosures conducted by it

II1. EFFECTS OF THE FORECLOSURE CRISIS
A. IMPROPER FORECLOSURES ARE OCCURRING.

I know from my work in Maine with many foreclosure defense lawyers that
we are seeing a significant number of foreclosure actions where the claims of the
servicers do not support judgments of foreclosure being sought. Knowing too that
we, as lawyers, are seeing only a fraction of the foreclosure cases being filed, it is
virtually certain that a significant number of improper foreclosures have been
occurring, both in Maine and all over the country. 1 hear and sce reports of wrongful
foreclosure actions on virtually a daily basis in my daily communications with
lawyers from around the country. I have no statistics to document the volume of
these improper foreclosures apart from first hand experience and a constant flow of
anecdotal reports.  Diane Thompson of the National Consumer Law Center,
beginning on Page 13 of her written testimony to the Senate Banking Committee on
November 16, 2010,16 cataloged the various kinds of servicer errors that are causing
these wrongful foreclosures.

B. HOMEOWNERS ARE BEING DENIED LOAN MODIFICATIONS THAT
WILL BENEFIT BOTH THE HOMEOWNERS AND THE OWNERS OF
THEIR LOANS.

Those of us attempting to help homeowners obtain reasonable loan
modifications are outraged by the obstructive tactics of the loan servicers. All of the
major servicers have signed contracts with the Treasury Department in which they
agree to follow HAMP directives and rules in evaluating homeowner eligibility for
loan modifications under HAMP. When servicers violate these directives and rules,
as they so often do, they are breaching their contracts and attempting to operate
outside of the rulc of law that applies to their conduct.

Servicers often notc that not all homeowners are eligible for loan
modifications because they cannot afford even reduced payments. 1 do not entirely
disagree with that assertion as to some homeowners, but I must then call upon the
scrvicers to explain why it is so enormously difficult for us even to negotiate short-
sale and decd-in-lieu-of-foreclosure agreements with them under the HAFA

16

http:/ /banking.senate.gov/public/index.cfm?FuseAction=Hearings. Testimony&liea
ring ID=dfRch685-¢ibf-4eea-941d-cf3d5173873a&Witness 1D=d9dfB23a-05d7-
400f-h45a-104a412e2202

15



307

program, When they obstruct or refuse to allow even these kinds of transactions,
their motivation to pursue the money generated for them in foreclosures over lower
sums earned in negotiated resolutions becomes abundantly clear,

The previously mentioned testimony of Professor Adam Levitan to the House
Finance Committee and of Diane Thompson to the Senate Banking Committee last
week describe in considerably more detail how such loan modifications serve not
only homeowners, but also the investors in the sccuritized trusts. The testimony of
both of these witnesses also describes in detail the economic incentives that drive
the scrvicers to favor foreclosures over loan modifications or other negotiated
resolutions.

C. THE JUDICIAL SYSTEM IS BEING DAMAGED.
1. THE VOLUME OF FORECLOSURE CASES IS EXCESSIVE.

State court systems all over the country are overwhelmed by the tremendous
volumes of foreclosure cases being filed. This crushing case load could not come at a
worsc time, with state budgets cuts including state judicial budgets cuts.
Courthouses are heing closed, judicial vacancics are going unfilled, court staffs are
being reduced and court hours are being curtailed.

lloreclosure cases are among the most complex and paper-intensive cases
faced by lower level trial courts. They are time-consuming cases to resolve.
Foreclosurc cascs that are improperly filed result in contested summary judgment
motions, pre-trial discovery disputes, 17 and trials that should not be required.
Similarly, foreclosures that should be resolved by loan modifications and never put
into the foreclosure litigation process at all impose additional and unnecessary
burdens upon the state court systems. State forcclosure mediation programs are
showing growing signs of success, but cven there, the delay and obstructionist
tactics of the servicers drag those mediation proceedings out far longer than should
be necessary, causing unnecessary expense for the courts and delaying access to the
mediation process for all homeowners.

17 The servicers routinely abuse the pretrial discovery system with extraordinary delaying
lactics, and voluminous objectjons to reasonable discovery requests, even objecting
constantly to requests for production of the original promissory note. These obstructive
discovery tactics further burden the courl systems with protracted court hearings of
discovery disputes, In addition this tactic increases legal cxpense for hameowners and
decreases their ability to fairly defend themselves.

16
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2. THE CONFIDENCE OF INDIVIDUAL CITIZENS THAT THE
JUDICIAL SYSTEM WILL TREAT THEM FAIRLY IS BEING
DESTROYED.

In a recent article entitled "Justice for Some", Nobel laureate economist
Joseph Stiglitz declared recently that it is the "universally accepted hallmark of an
advanced, civilized society” that "[t]he rule of law is supposed to protect the weak
against the strong, and ensure that everyone is treated fairly."'# As Stiglitz goes on
to note, "[p]art of the rule of law is the security of property rights” and that that, to
some banks, the foreclosure of homes where the prescribed legal process is "just
collateral damage."

While there have been expressions of concern about the outrageous abuse of
our judicial system by the nation's largest financial institutions, few in positions of
leadership in our government have been willing to label this crisis as the scandal
that it truly is.? Instead, mostly what we hear from our government leaders is a
steady drumbecat of expressions of concern about what the "foreclosure problem”
might do to our economy. To these leaders, the abuse of our most weak and
vulnerable citizens through takings of their homes outside of the process required
by the rule of law is only a footnote to their concerns about economic issues. .Other
than in a few isolated state court civil sanctions decisions, there have been no
indictments or punishments of our financial institutions and their loan servicers for
their scandalous and dishonest conduct.

Our weak, vulnerable and mostly unrepresented homeowners are left with
the reality that our once trusted financial institutions have filed huge volumes of
false foreclosure affidavits for many ycars in courts all across the country, and are
only now being publicly exposed. These homeowners are also being left to observe
that neither Federal nor State authoritics have any willingness to pursue criminal
prosecutions for this dishonest conduct. They have the sure knowledge that if they
ever lied to the courts, as the banks and their loan servicers have lied to them on
such a massive scale, they would be charged with perjury and severely punished. As
Stiglitz notes at the end of his article, "the proud claim of ‘justice for all' is being
replaced by the more modest claim of 'justice for those who can afford it."”

More than occasionally [ have heard, and had other lawyers recport,
cxpressions of doubt by homeowners they can get a fair shake if they go to court
against the servicers and the banks and GSE clients like Fannie Mae and Freddie
Mac. This growing doubt in the ability and willingness of our justice system to

syndicate.org/commentary/stiglitz131/English

19 Even the November Oversight Report of the Congressional Oversight panel dated
November 16, 2010 benignly refers to the problem as being one of "mortgage
irregularities”. hitp://cop.senate.goy/reports/dibrary/report-111610-cop.cfin
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operate within "ruie of law" principles causes tremendous, but immeasurable,
damage throughout our society.

1V. SOLUTIONS.

Beginning on page 12 of her written testimony before the House Financial
Services Subcommittee on Housing and Community Opportunity on November 16,
2010,% Julia Gordon of the Center for Responsible Lending provided a
comprchensive statement of the remedies that are required to resolve the situation
addressed by my testimony. ] highlight only a few of those solutions here, but they
arc all important. The common theme among all of these solutions is that the
servicers' financial incentives to foreclose must be replaced with incentives to
negotiate loan modifications whenever possible and graceful exit strategies when
modifications arc not possible. A key tool in developing the incentives toward
negotiated resolutions is to insist that the rule of law must fully apply to our
financial institutions and their servicers in all aspects of their foreclosure activities
so that they will be required to bear the full costs of honestly conducted
foreclosures when they elect to avoid the loan modification process.

A. APPROPRIATE FUNDS TO SUPPORT LEGAL REPRESENTATION FOR
HOMEOWNERS.

1 place this item as onc of the first priorities because it is an urgent need and
immediately achievable goal. Legal services organizations around the country have
been critical iinks in the effort to provide representation to homeowners in
foreclosure. But for the existence of the Foreclosure Diversion Program at Pine Tree
Legal Assistance in Maine, my work as a volunteer lawyer in exposing the dishonest
conduct of GMAC Mortgage would not have been possible. The funding for that
program is duc to end in about six months. If that happens, the full time lawyers in
that program will be gone, our ability to reach out to and usc the scrvices of about
sixty private volunteer lawyers will be lost, and our ongoing training programs for
foreclosure defense lawyers in Maine will be eliminated.

It is the legal profession that has exposed the massive and dishonest conduct
of the foreclosurc industry. The Dodd/Frank legislation authorized HUD to expend
$35 million to establish a Foreclosure Legal Assistance Program to provide funding
to legal services organizations for homeowner representation, but Dodd/Frank did
not appropriate those funds, and efforts to find funding at HUD or elsewherc have so
far been unsuccessful. What's more, that fund, which is to be directed at the 125
hardest hit metropolitan arcas, may not even help Maine because of our rural
makeup. Over the coming year, legal services programs all over the country will be
facing losses of funding to continue their critical foreclosure defense work. Simply

20
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400f-b45a-104a412¢2202
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put, Congress must find the will to immediately appropriate the funds required to
preserve all of these programs, in rural as well as in metropolitan areas.

B. REQUIRE FANNIE MAE AND FREDDIE MAC TO FORECLOSE THE
MORTGAGES OWNED BY THEM IN THIER OWN NAMES.

Requiring Fannie and Freddic to foreclosure in their own name should be
another simple and achievable goal. Mainc's forcclosure mediation program kicks
in immediately after a homeowner is served with foreclosure papers and requests
mediation.  As we try to negotiate loan modifications with scrvicers in those
mediation proceedings, we are constantly being surprised to learn that plaintiffs
claiming ownership of loans in forcclosure are not in fact the owners, Maine
statutory and case law requirc that a foreclosurc be prosccuted only by the owner of
the loan, whercas Fannie Mae and Freddie Mac require their servicers to conceal
their identities in foreclosure cases and to foreclosc in the servicers’ names.

This deception by Fannie and Freddie obstructs foreclosure mediation cfforts
because, without knowing the true owner of the loan, neither the homeowner, his or
her lawyer (if he or she is fortunate enough to have one) nor the mediator is able to
know what loss mitigation programs might he availablc to the homeowner. The
Fannie/Freddie deception also conceals from Congress and the public the truc scope
of their roles in the present foreclosure crisis.

There is no good legal or public policy excuse for Fannie and Freddie to be
permitted to carry on this deceptive and obstructive practice. The Federal Housing
Finance Agency, which is responsible for the oversight of these GSEs, has the
authority to require this change.

C. REFORM HAMP TO REQUIRE PRINCIPAL REDUCTIONS.

Diane Thompson, in her Senate Banking Committee testimony and Julia
Gordon in her House Financial Services Housing and Community Subcommittee
testimony, address this need in depth. As a lawyer working directly with
homeowners, I am continually conflicted when | see clients accepting loan
modifications under the HAMP program. Many of their homes are worth far less
than the principal balances on their loans. They accept the modifications that are
available out of emotional attachment to their homes, or often simply because the
modified payment is less expensive than rent would be, yet they are going forward
with a total debt amount that is very difficult to repay. Servicers repeatedly claim
that HAMP is a failure becausc there is such a high re-default rate. Simple logic tells
us that a homeowner with a house far underwater in debt is going to have much less
incentive to struggle to mect mortgage payments then he or she would be if the debt
did not exceed the value of the house. Rational principal reductions will reduce re-
defaults and will help rebuild homeowner economic security to the point where
they may again become contributing members of our consumer driven economy.

As recently modified, HAMP authorizes servicers to offer principal
reductions, but such reductions are not mandated. Until principal reductions are
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mandated the program will remain crippled and our recovery from this foreclosure
nightmare will be delaycd.

D. ENFORCE SERVICER CONTRACTUAL OBLIGATIONS UNDER HAMP.

All scrvicer participants in HAMP are contractually ohligated to comply with
all of its provisions. Overwhelmingly, we see failures in compliance, and lawyers all
over the country report the same experience. The obstructive approach taken to the
HAMP modification process is hugely wasteful of the limited legal resources
available to homeowners. Efforts to modify loans with the assistance of counsel
routinely take three and four times as long as should reasonably be required, and
the pracess is even worse for those who are unrepresented. HAMP modifications
are not being offercd before foreclosures are filed; HAMP modifications arc denied
without adequate reason; homeowner paperwork is routinely and repeatedly lost;
and there is a tremendous problem in getting the servicers to convert temporary
modifications into permanent ones. Our experience in Maine is that, Bank of
America is the worst offender in the program--we spend a truly disproportionate
amount of our time in trying get Bank of America to comply with HAMP and the
incidents of Bank of America abuse of homcowners under the HAMP program is the
most egregious that we see.

The Treasury Department is the agency responsible for enforcing servicer's
compliance with HAMP. Despitc the often reported and widely known abuses of the
program by servicers, there is no evidence that Treasury has ever taken any
enforcement action against any servicer. Pressure must be brought to bear on
Treasury to require it to carry out its oversight and enforcement responsibility.

There is active litigation, and a split of decisions, all over the country as to
whether homeowners can be treated as third party beneficiaries with the right to
enforce the HAMP agrcements. Such litigation and uncertainty should be eliminated
by revisions to HAMP regulations to make it explicitly clear that homcowners are
intended third party beneficiarics. If the regulators of the HAMP program will not
enforce the servicers’ obligations under the program, then homeowners simply
must be given that right.

D. REQUIRE THE IRS TO ENFORCE THE REMIC RULES.

Homeowners have no direct stake in whether the Internal Revenue Service
cnforces the REMIC rules relating to the mortgage-backed securities trusts, yet they
are being indirectly impacted. The REMIC rules required that mortgages be
assigned to these trusts within a certain period of time at the establishment of the
trusts. It is becoming increasingly clear that many of thesc trusts may have failed to
meet this requirement. Tbe blockbuster decision Kemp v. Countrywide Home Loans
(Bankr. N.J. Adv. No. 08-2448, Nov. 16, 2010) that came out two weeks ago revealed
that Countrywide routinely failed to transfer the notes on loans it made. The trusts
try to solve this problem by obtaining the notes, indorsements and mortgage
assignments just before, or sometimes during, foreclosure. This late acquisition of
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the loans violates the REMIC rules, yet there is not hint of any enforcement hy the
IRS.

Yet again, homeowners are watching the failure of the rule of law. They know
that if they fail to pay their taxes or checat on their tax returns, they will be
prosecuted. But they see a double standard at work that allows the securitized
trusts to escape tax penalties for their misconduct. Even a threat of enforcement of
the REMIC rules by the [RS could change the cconomic equation of foreclosures in
such a way as to motivate the trusts and the servicers to begin to favor loan
modifications over foreclosures.

V. CONCLUSION.

The rule of law is what preserves the stability of our democracy. As we allow
the mortgage loan industry to circumvent the rule of law we show that corporate
interests can get away with such massive dishonesty, and we thereby encourage
more of it As citizens see our largest financial institutions flaunt their violations of
our legal systems, our citizens lose faith in these institutions and in their
government, Surely this loss of faith is what is leading to the increasing volume of
"strategic defaults” that the financial institutions so loudly condemn.

There are remedies that can significantly improve the foreclosure problem if
the political will can be mustered to implement them and if regulators can be
motivated to do their jobs. Appropriate prosecution of those responsible for the
massive levels of dishonesty that have been exposed can help restore the loss of
confidence in the legal system by those victimized by the abuses of the mortgage
servicers.

Thank you for this opportunity to share my thoughts and observations with
you and for your interest in these problems.

@18 Attorneys Saving Homes
Ajoint project of Pine Tree Legal Assistance and
The Maine Volunteer Lawyers Project
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Last reviewed and edited January 5, 2010
Includes amendments effective August 3, 2009

RULE 56. SUMMARY JUDGMENT

(a) For Claimant. A party sccking to recover upon a claim, counterclaim, or
cross-claim or to obtain a declaratory judgment may move with or without
supporting affidavits for a summary judgment in the party’s favor upon all or any
part thercof. A motion for summary judgment may not be filed until the expiration
ol 20 days from the commencement of the action.

(b) For Defending Party. A party against whom a claim, counterclaim, or
cross-claim is asserted or a declaratory judgment is sought may, at any time, but
within such time as not to delay the trial, move with or without supporting
affidavits for & summary judgment in the party’s favor as to all or any part thereof.

(¢) Proceedings on Motion. Any party opposing a motion may serve
opposing atfidavits as provided in Rule 7(¢). Judgment shall be rendered forthwith
if the pleadings, depositions, answers 1o interrogatorics, and admissions on file,
together with the affidavits, il any, referred to in the statements required by
subdivision (h) show that therc is no genuine issue as lo any material fact sct forth
in those statements and that any party is entitled (o a judgment as a matter of law.
A summary judgment, interlocutory in character, may be rendered on the issuc of
liability alone although therc is a genuine issuc as to the amount of damages.
Summary judgment, when appropriate, may be rendered against the moving party.

(d) Case Not Fully Adjudicated on Motion. If on motion under this rule
judgment is not rendered upon the whole case or for all the relief asked and a trial
is necessary, the court at the hearing of the motion, by examining the pleadings and
the evidence before it and by interrogating counsel, shall if practicable ascertain
what material facts exist without substantial controversy and what matcrial facts
arc actually and in good faith controverted. It shall thereupon make an order
specilying the facts that appear without substantial controversy, including the
exlent to which the amount of damages or other relief is not in controversy, and
dirceting such further proceedings in the action as arc just. Upon the trial of the
action the facts so specitied shall be deemed established, and the trial shall be
conducted accordingly. In the event that a moving party's motion for summary
Jjudgment is denied in whole or in par, facts admitted by the parties solcly for the
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purpose of the summary judgment motion shall have no preclusive effect at trial
upen any third party who did not participate in the summary judgment procceding.

(e) Form of Affidavits; Further Testimony; Defense Required. Supporting
and opposing affidavits shall be made on personal knowledge, shall set forth such
facts as would be admissible in cvidence, and shall show affirmatively that the
affiant is competent to testify (o the matters stated therein. Sworn or certified
copies of all papers or parts thereof referred to in an affidavit shall be attached
thereto or served therewith. The court may permit affidavits to be supplemented or
opposed by depositions, answers (o Interrogatorics, or further affidavits. When a
motion for summary judgment is made and supported as provided in this rule, an
adverse party may not rest upon the mere allegations or denials of that party’s
pleading, but must respond by affidavits or as otherwise provided in this rule,
sctting forth specific facts showing that there is a genuine issuc for trial. If the
adverse party does not so respond, summary judgment, if appropriatc, shall be
cntered against the adverse party.

(f) When Affidavits Are Unavailable. Should it appcar from the affidavits of
a party opposing the motion that the party cannot for reasons stated present by
affidavit facts essential to justify the party’s opposition, the court may refuse the
application for judgment or may order a continuance to permit affidavits to be
obtained or depositions to be taken or discovery to be had or may make such other
order as is just.

(g) Affidavits Made in Bad Faith. Should it appear to the satisfaction of the
court at any time that any of the affidavits presented pursuant Lo this rule arc
presented in bad faith or solcly for the purpose of delay, the court shall forthwith
order the party employing them to pay to the other party the amount of the
reasonable expenscs which the filing of the affidavits caused the other party to
incur, including reasonable attorney fees, and any offending party or attorney may
be adjudged guilty of contempt.

(h) Statements of Material Fact.
In addition to the material required to be filed by Rule 7, a motion for
summary judgment and opposition thereto shall be supported by statements of

malerial facts as addressed in paragraphs (1), (2), (3), & (4) of this rule.

(1) Supporting Statement of Material Facts. A motion for summary
judgment shall be supported by a separate, short, and concise statement of material
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facts, sct forth in numbered paragraphs, as to which the moving party contends
there is no genuine issue of material fact to be tried. Each fact asserted in the
statement shall be set forth in a separately numbered paragraph and shall be
supported by a record citation as required by paragraph (4) of this rule.

(2) Opposing Statement. A party opposing a motion for summary judgment
shall submit with its opposition a separate, short, and concise statement. The
opposing statement shall admit, deny or qualify the facts by reference (o each
numbered paragraph of the moving party’s statement of material facts and unless a
fact is admitted, shall support each denial or qualification by a record citation as
required by this rule. Each such statement shall begin with the designation
“Admitted,” “Denied,” or “Qualified” (and, in the casc of an admission, shall end
with such designation). In addition lo any denials or qualifications, the party
opposing summary judgment may note any objections to factual asscrtions made
by the moving party as set forth in paragraph (i). The opposing statement may
contain in a separately titled section any additional facts which the party opposing
summary judgment contends raise a disputed issue for trial, sct forth in separate
numbered paragraphs and supported by a record citation as required by paragraph
(4) of this rule.

(3) Reply Statement of Material Facts. A party replying to the opposition to
a motion for suminary judgment shall submit with its reply a separate, short, and
concise response limited 1o the additional facts submitied by the opposing party
and any objections to denials or qualifications as set forth in paragraph (i). The
reply statement shall admit, deny or qualify such additional facts by reference to
the numbered paragraphs of the opposing parly’s statement of material facts and
unless a fact is admitled, shall support each denial or qualification by a record
citation as required by paragraph (4) of this rule. Each reply statement shall begin
with the designation “Admitted,” “Denied,” or “Qualified” (and, in the case of an
admission, shall end with such designation).

(4) Statement of Facts Decmed Admitted Unless Properly Controverted;
Specific Record of Citations Required.  Facts contained in a supporting or
opposing statement of material facts, if supported by record citations as required by
this rule, shall be deemed admitted unless properly controverted.  An assertion of
fact set forth in a statement of material facts shall be followed by a citation to the
specific page or paragraph of identified record material supporting the asscrtion,
The court may disregard any statement of fact not supported by a specific citation
to record materiat properly considered on summary judgment. The court shall
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have no independent duty to search or consider any part of the record not
specifically referenced in the parties’ separate statement of facts.

(i) Motions to Strike Not Permitted.

(1) Motions to sirike factual asscrtions, denials, or qualifications contained
in any stalement of material facts filed pursuant to this rule are not permitted. Tf a
parly contends that the court should not consider a factual assertion, denial, or
qualification, the party may set forth an objection in either its opposing statement
or in its reply statement and shall include a brief statement of the reason(s) for the
objection and any supporting authority or record citations.

(2) A party moving for summary judgment may respond in its reply
statement to any objections made by the party opposing summary judgment. If
the moving party objects in its reply statement to any factual assertion, denial, or
qualification made by the opposing parly, the party opposing summary judgnient
may file a response within 7 days of the filing of the reply statement. Such a
response shall be strictly limited to a brief statement of the reason(s) why the
factual assertion should be considered and any supporting authority or record
citations.

() Foreclosure Actions. No summary judgment shall be entered in a
foreclosure action filed pursuant to Title 14, Chapter 713 of the Maine Revised
Statutes except after review by the court and determination that (i) the service and
notice requirements of 14 M.R.S. § 6111 and these rules have been strictly
performed; (ii) the plaintiff has properly certified proof of ownership of the
morlgage note and produced evidence of the morigage note, the mortgage, and all
assignments and endorsements of the mortgage note and the mortgage; and (iii)
mediation, when required, has been completed or has been waived or the
defendant, after proper service and notice, has failed 1o appear or respond and has
been defaulted or is subject to default. In actions in which mediation is mandatory,
has not been waived, and the defendant has appeared, the defendant’s opposition
pursuant to Rule 56(c) to a motion for summary judgment shall not be due any
sooner than ten (10) days following the filing of the mediator’s report.

Advisory MNote
Auvgust 2009
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Loan No. 0554937904

STATE OF MAINE MAINE DISTRICT COURT

CUMBERLAND ,S§ DISTRICT NINE
DIVISION OF NORTHERN CUMBERLAND
CIVIL ACTION

DOCKET NO. BRI-RE-09-65

FEDERAL NATIONAL MORTGAGE
ASSQCIATION
Plaintiff
v. AFFIDAYIT IN SUPPORT
NICOLLE M. BRADBURY OF PLAINTIFF § MOTION

FOR SUMMARY JUDGMENT
Defendant

and
GMAC MORTGAGE, LLC d/b/a

DITECH, LLC.COM and
BANK OF AMERICA, NA

N e e e e e S N M S e e s e e

Parties in Interest

COMMONWEALTH OF PENNSLVANIA
Montgomery, ss.

firey Stephan
I, I_jm‘iT:ed g{gmnlg) Officer , depose and say as follows:
1. My name s Jeffrey S1epRafim a Limited Signing Officer with GMAC Mortgage,
Limited Signing Gfficer
LLC ( GMAC ), a limited liability company organized and existing under the laws of the State of
Delaware with a principal place of business in Fort Washington, Pennsylvania. GMAC is the
servicing agent for the mertgage 1o Federal National Mortgage Association ( FNMA ). 1 have

under my custody and control the records relating to the mortgage transaction referenced below.
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My knowledge as to the facts set forth in this Affidavit is derived from n1y personal knowledge of
these records. These records were made at or near the time of the event, fransaction, or from
information transmitted by, a person with personal knowledge of the cvents recorded therein.
Thesc records are kept in the ordinary course of business of GMAC as FNMA s servicer and all
previous holders and servicers of the Note and Mortgage referenced below and it is the regular
practice of GMAC as servicing agent to FNMA and all previous holders and servicers of the
Note and Mortgage referenced below to make such records.

2. GMAC maintained the account of the Note and Mortgage referenced below. By
virtue of GMAC s maintenance of the account, GMAC is responsible for accepting payments,
notifying debtors of the account status, and calling defaults,

3. Defendant cxccuted and delivered to GMAC Morigage Corporation a Note, dated
July 25, 2003 in the original principal amount of $75,000.00, a true and comect copy of which is
attached hereto as Exhibit A.

4. In order to secure said Note, Defendant exceuted and delivered to GMAC Mortgage
Corporation in ifs favor a Mortgage, dated July 25, 2003, and recorded in the Oxford County
Registry of Deeds in Book 458, Page 84, a truc and correct copy of which is attached hereto as
Exhibit B.

3. The Note was subsequently assigned 10 FNMA by the endorsement as sct forth on
the Note Endorscment attached to the Note.

6. Mortpage Electronic Registration Systems, Inc., acting solely as nominee for
GMAC Mortgage Corporation and its successors and agsigns, as the benoficiary of said Mortgage

subsequently assigned said Morlgage o FNMA by Assignment of Mortgage, dated February 13,
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2009, and recorded in said Registry of Deeds in Book 557, Page 40, a true and conect copy of
which is attached hereto as Exhibit C.

7. Defendant is presently in default on said Note in that she has failed to make the
meonthly payments and thercfore has breached the condition of the aforesaid Mortgage. Payments
of principal and interest arc duc for October 1, 2008 to and including July 20, 2009.

8. On or about November 7, 2008, GMAC sent Defendant a notice of the default, a true
and comect copy of which is attached hereto as Exhibit D. Defendant failed to reinstate the
mortgage within the time period as set forth in said notice.

9. There is presently due and owing on said Note and Mortgage the principal amount
of $74,343.47, interest thereon to July 20, 2009, in the amount of $3,867.06 with additional interest
aecruing on said principal balance at thc note rate of 5.875%, late fees of $512.28, escrow
advances of $1,453.23, property inspection fecs of $101.25 and attorney's fecs and costs related 10
the collection of sums due under the Note, paid by TNMA, less a suspense balance of $142.20.

10. Defendant is a resident of Denmark, in the County of Oxford and State of Maine.
Defendant is not in the military service of the United States as defined in Article 1 of the
"Soldiers' and Sailors' Relief Act of 1940, as amended; said Defendant is not an infant or
incompetent person; and venue is proper in this Court by virtue of the fact that the premises which
are described in said Mortgage in this proceeding are located in Denmark in the County of Oxford

and State of Maine.

¢
Dated: PWC] S , 2009

=
Teffrey Stephan
£ e&{@ Officer  Litited Signing Oifiger

PYV ﬂ S 20

COMMONWEALTH OF PENNSLVANIA
Montgomery, ss..
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Jelfrey Stopha:
‘Limited Signing Officar

Personally appeared the above-named, known to me to be
the person described in the foregoing Affidavit, and being duly swom by me, made oath that the

above Affidavit signed by himvher is true.

Nothry Public

Printed Name

&Mﬂé ARIAL 5§84}
1, Higp)
oo e s e
M Commltiisn, Expions ducrv,
Vo S R A

My Commission Expires

4



324

Exhibit 3

33



325

SUMMARY OF KEY PORTIONS OF TESTIMONY OF JEFFERY STEPHAN AT HIS
DEPOSTION TAKEN ON JUNE 7,2010

P33, line 24

Q. Do you have any knowledge of how summary judgment affidavits are used
in judicial foreclosure case?

A. No.
Q. Are you aware that they are given to a judge?
A Yes.
Q. And do you understand that a judge relies upon them?
A. Yes
P. 34, linel6

Q. Has the manner in which you perform your duties as team lead for the
document execution team changed in any way over the period from August 5, 2009
to the present date?

A.No.
P.54

Q. When you sign a summary judgment affidavit, do you check to see if all of
the exhibits are attached to it?

A No.

Q. When you sign a summary judgment affidavit, do you inspect any of the
exhibits attached to it.

A No.

Q. Does anybody in your department check to see if all of the exhibits are
attached to it?

A No.

Q. When you sign a summary judgment affidavit, do you inspect any exhibits
attached to it?

A. No.
EXHIBIT 1
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P.56,line 56

Q. My question to you is where does a summary judgment affidavit go after
you sign it?

A, After I signit, it is handed back to my staff. My staff hands it to a notary
for notarization. They send it back to the attorney network requesting any type of
affidavit.

Q. So yon do not appear before the notary; is that correct.
A.ldo not.
P.58,line 13

Q. Your department does not do an independent check of the accuracy of the
information on summary judgment affidavits coming to you; isn't that correct?

A. Ireview, quickly, the figures. Other than that, that's about it.
P.61,line 14

Q. And you just testified that you look at principal, interest, late charges and
escrow, is that correct?

A. That s correct.

Q. Is there anything else that you look at in your computer system when your
signing a summary judgment affidavit?

A.The only thing [ review other than that is who the borrower is.

Q. When you receive a summary judgment affidavit to sign, do you read every
paragraph of it?

A.No.

Q. What do you read?

A.llookat the figures.

Q. That's all that you look at when you sign a summary judgment affidavit?

A. Yes, to ensure that the figures are accurate.
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P. 62, line 11

Q. Is it fair to say that when you sign a summary judgment affidavit, you do
not know what information it contains other than the figures that are set forth
within jt?

A. Other than the borrower’s name and if I have signing authority for that
entity. Thatis correct.

P. 67, line 21

Q. So other than the due date and the balances due, is it correct that you do
not know whether any other part of the affidavit that you sign is true.

A. That could be correct,
Q. Isitcorrect?

A. Thatis correct.
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MAINE DISTRICT COURT, DISTRICT NINE
DIVISIOW OF NORTHERN CUMBERLAND
FEDERAL NATIONAL
MORTGAGE ASSOCIATION
Plaintiff

DOCKET NO.
BRI-RE-09-65

V.

NICOLE M. BRADBURY
Defendant

and
GMAC MORTGAGE, LLC
d/b/a DITECH, LLC.COM
and BANK OF AMERICA, NA
Parties in Interest

June 7, 2010

Oral depositien of JEFFREY D.
STEPHAN, taken pursuant to notice, was
held at the law offices of LUNDY FLITTER
BELDECOS & BERGER, P.C., 450 N. Warberth
Avenue, Narberth, Pennsylvania 19072,
commencing at 10:10 a.m., on the above
date, before Susan B. Berkowitz, a
Registered Professional Reporter and
Notary Public in the Commonwealth of

Pennsylvania.

DiscoveryWorks Global 888.557.8650 www .dw-global.com
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2 4
; APPEARANCES ! STEPHAN
3 ; - 2 MR. COX: Mr. Fleischer, we
ESQUIRE 3 understand that Julia Pitney
) R & SUGLIA. P.C. sep T
et 4 represents the plaintiff in this
s ‘\luwl;fh?czf: New Jerss 0043 5 case. Who do you represent today?
6 56 as08007 6 MR.FLEISCHER: 1believe
. »g;zi’ﬁcf;fgcﬁj\cﬂuw.mm 7 Ms. Pitney both represents Fannic
M 8 Mae and GMAC, and I am here on
L ) 9 GMAC's behalf.
10 LAWORICES OFTiioMA A.COX 10 MR.COX: GMAC is neither a
PO, Box 1315 11 plaintiff nor defendant in this
o oy e 04104 12 case, 50 we may have some issues
12 tac@pwinet 13 around that, but we'll cross that
13 Li’c“;}:uﬂ?;ﬂ(ﬁﬁ’"‘ i _: bridge when we get to it.
14 - -
1 VIA TFLEPHONE 16 EXAMINATION
16 JULIA G.PITNEY, ESQUIRE 17 - .-
b PR 18 BYMR COX:
Fortland, Maioe 04101 19 Q. Mr. Stephan, for the record,
18 ‘;ﬂu?ﬁ:}: om 20 would you state your full name, please?
18 Counsel for GMAC and Fannie Mae 21 A, Jefirey Stephan.
2 22 Q. Howoldare you?
22 23 A, Tam4l,inJune,
;j 24 Q. Youlive in Sellersville,
25 25  Pennsylvania?
3 5
1 1 STEPHAN
2 (Document marked Exhibit-1 2 A. That s correct.
3 for identification.) 3 Q. Have you had your deposition
4 R 4 taken previously?
5 (It is hereby stipulated and 5 A, Inother cases, yes.
6 agreed by and between counsel that 6 Q. Tow many other cases?
7 sealing, filing and certification 7 A. This will be my third time.
8 arc waived; and (hat all 8 Q. What other cases werc you
9 objections, except as to the form 9 deposed in, to your recollection?
10 of questions, be reserved until 10 A. Inwhat kind of cases?
11 the time of trial ) 11 Q. Well, can you remember the
12 --- 12 pames of the cascs?
13 JEFFREY D. STEPHAN, after 13 A. No,ldon't.
14 having been duly sworn, was 14 Q. When is the last time (hat
15 cxamined and testified as {ollows: 15 you've had your deposition taken?
16 .- 16 A, Twould approximate two,
17 MS. PITNEY: Iwould like to 17 thice months ago.
18 put on the record (hat we 18 Q. Was that in Florida?
12 requested a stipulation, and 19 A, No. That was in New Jersey.
20 Attorney Cox has denied our 20 Q. That would have been in
21 request for that stipulation. And 21 20107
22 that would be a stipulation that 22 A, Yes.
23 this deposition transcript be used 23 Q- Then you were deposed in
24 for this case, FNMA versus 24 Florida in Deccmber of 20097
25 Bradbury, only. 25 A. That is correct.

DiscoveryWorks Global

8BB.557.8650

2 (Pages 2 to 5)
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8
1 STEPHAN 1 STEPHAN
2 Q. ‘When was the other 2 t?
3 deposition, the third deposition? 3 A, No.
4 A, This one today is the third. 4 MR, FLEISCHER: Let him
5 Q. Have you (estified in court 5 finish the question, and then
6 as u witness before? 6 respond, because it makes it
7 A, No. 7 cleaner for the transeript.
8 Q. Did you review any documents 8 THE WITNESS: Thank you.
9 to prepare for this deposition? 9  BYMR.COX:
10 A, Yes, 10 Q. What is your educational
11 Q. What documents did you 11 background?
12 review? 12 A. Thave a four-year degrec at
13 A, Tlouked at the deposition 13 Penn State University in liberal arts.
14 that was sent to me. And I went over the 14 Q. When did you go to work for
15 Complaint with Brian. 15  GMAC?
16 THE WITNESS: When was that, 16 A. Thegan work at GMAC
17 Thursday, Wednesday? 17 Scptemher 30th of '04.
18 MR. FLEISCHER: You're 18 Q. Whal was your work history,
19 directed not to say anything with 19 ina summary form, before you went o
20 regard to what we spoke about, 20 work for GMAC?
21 but, yes, you can answer to what 21 A. Thave donc collections and
22 you looked at. 22 mortgage foreclosures for other
23 THE WITNESS: Yes. 23 companies.
24 MS.PITNEY: I'msorry to 24 Q. Who have you done mortgage
25 interrupt. I'm just having a 25 foreclosure work for?
9
1 STEPHAN 1 STEPHAN
2 little difficulty hearing you, Is 2 A, ContiMorgage, Fairbanks
3 there any way to push the phone a 3 Capital. GMAC.
4 litdle closer to Mr. Stephan? 4 Q. The first one, I'm not sure
5 MR _FLEISCHER: Okay. And, 5 about. Ts that Conti, C-O-N-T-E (sic)?
3 Tulia, let me know during the 6 A CONTI
7 course if there's still a problem, 7 Q. What period of time did you
8 MS, PITNEY: You were doing 8 work for ContiMortgage?
9 fine, and then it got a litde 9 A, Thegantheren 92, 1
10 fuzzy, 10  believe Ileft therc in '98.
11 THE WITNESS: Tl talk 11 Q. What years, approximately,
12 Touder. 12 did you work for Fairbanks Capital?
13 MS. PITNEY: Thank you. 13 A 98t0'04.
14 BYMR. COX: 14 Q. You work inthe GMAC
15 Q. What deposition did you look 15 Mortgage office in Fort Washington,
16 at? 16  Pennsylvania; is that correct?
17 A The deposition for this 17 A, That is correct,
18  cuse. 18 Q. Approximately, how many
19 Q. The Deposition Notice? 19 people work in that office?
20 A Right, the Deposition 20 A, Tcan't estimate the number
21 Notice. 21 of people. I can say my department,
22 . It was not another 22 approximately 50 10 60 people.
23 deposition (ranscript - 23 Q. What's the name of your
24 A. No. 24 departmient?
25 Q. --that you were referring 25 A Foreclosures,

DiscoveryWorks Global

888.557.8650

3 (Pages 6 to 9)

www,dw-global.com

40



332

10 12

1 STEPHAN 1 STEPHAN

2 Q. When you began working for 2 team lead {or our bidding team, which

3 GMAC Mortgage in 2004, what position did 3 would be a team of individuals who

4 you begin working in? 4 caleutate the bids for sales.

5 A, Twas aloreclosure 5 Q. Caleulate the bids for sales

6 specialist. 6 of mortgage --

7 Q. What kinds of duties did 7 A.  Foreclosure sales.

8 that involve? 8 MR, FLEISCHER: Again, let

9 A_ That involved the day-to-day 9 him finish the question.

10 handling and servicing of a portfolio of 1¢ BYMR.COX:
11 loans that fell into a loreclosure 11 Q. Just so I can understand it,
12 category. 12 yourrolein that position was to help
13 Q. What kinds of duties did you 13 GMAC calculate what it was going to bid
14 carry out with respect 10 (hose matters? 14 atany given foreclosure sale?
15 MS. PITNEY: Object to form. 15 A, That would be correct.
16 MR.COX: Youhaveto 16 Q. The foreclosure
17 answer, 17 department - is that what it's called?
18 MS.PITNEY: You can answer 1B A Yo,
19 the question. 19 Q. That has units within it?
20 THE WITNESS: The cveryday 20 A, Yes.
21 servicing of the file, from 21 Q. And when you were doing the
22 contacting the attorney, supplying 22 bidding work, what unit were you a part
23 an attorney who's handling a case 23 of at that time?
24 within my portfolio with any 24 A, The bid tcam.
25 information they may need, a copy 25 Q. How long did you serve on
11 13

1 STEPHAN 1 STEPHAN

2 of documents that may be needed 2 the bid team?

3 through a fax form or e-mail form, - 3 A, I'm going to cstimate six

4 the calculation of figures for 4 months to a year, at the most,

5 judgments, reporting sale resulls 5 Q. Docs it sound roughly

6 at that time, and properly 6 correct that sometime in 2008, you

7 conveying properties to the proper 7 assumed a new position?

8 departments for post sale action. 8 A Yes.

9 BYMR.COX: 9 Q. What was the nexl position
10 Q. How long did you hold the 10 that you held after working on the bid
11  position of foreclosure specialist? 11 team?

12 A, With GMAC, three years. 12 A, My present position, which
13 Q. Soyou would have assumed a 13 - is the team lead of the document

14  new position sometime in 20077 14 execution team.

15 A, Yes. 15 Q. s there also a service

16 Q. What position did you assume 16  transfer unit?

17 in 20077 17 A, Yes, there is

18 A, Ibecame a team lead within 18 Q. Arcyou the team lead of
19 the foreclosure department. 19 that as well?

20 Q. What duties did you assuue 20 A Yes, Tam. That falls into
21  asthe leamnlead in the foreclosure 21 the document execution tean.

22 department? 22 Q. SoTItalk your language,
23 A, At that time, GMAC 23 there's a foreclosure department?

24 segregated our department into teams, and 24 A, Yes.

25 [ waus pul into place as the supervisor or 25 Q. And the subdivisions within
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14 16
1 STEPHAN 1 STEPHAN
2 that, do you call them teams or units? 2 A 14,
3 A, Teams. 3 Q. Including yoursel(?
4 Q. So there's a foreclosure 4 A, Noj including me, 15.
5 department, and then within it are a 5 Q. Whal training have you
6 group of teams that do different &  received from GMAC to function in your
7 functions; is that correct? 7 capacity as the teamn lead for (he
8 A, That is correct. 8  document execution team?
9 . What docs the document 9 MS.PITNEY: Object to form.
10 execution team do? 10  BYMR.COX:
11 MR. FLEISCHER: Objection as 11 Q. Lel merestate the question.
12 to form. 12 Have you received any Lraining from GMAC
13 THE WITNESS: Can you 13 10 use in conjunction with your
14 rephrasc that? 14 performance as the team Icad for the
15 BYMR.COX: 15 document execution team?
16 Q. What are the functions of 16 A, Yes.
17 the document execution team? 17 Q. What training have you
18 A, The functions of my document 18  received?
19 cxccution team is, I have staff that 19 A, Treceived side-by-side
20 prints documents, from our computer 20 training from another tcam lead to
21 system, that are submitted from our 21 instruct me on how to review the
22 attormey network. 1 have staff, also, on 22 docnments when they are received from my
23 that tcam who prepares the documents 23 stall.
24 which have alrcady received figures from 24 Q. Who was that person?
25 ourattorneys. So there are completed 25 A. That person, at the time, T
15 17
1 STEPHAN 1 STEPHAN
2 documents. They fill in the blanks, they 2 believe was a gentleman by the name of
3 stamp names. They ensure that all of the 3 Kemeth Ugwuadn, U-G-W-U-A-D-U. Il is no
4 notary lines are completed properly once 4 longer with GMAC.
5 it's returned [rom the notary. And that 5 Q. How long did that training
6 staff also is in charge of making sure 6 last?
7 they Federal Express the document back to 7 A. Three days.
8  the designated attormey within our 8 Q. Were there any writlen or
9  nelwork, 9 printed (raining materials or manuals
10 Q. What docs the service 10 uscd as a pat of that training?
11 transfer team do? i1 A, No.
12 A. The service transfer team 12 Q. Again, just so ! understand
13 recelves a list of loans from our 13 what your testimony was, that (raining
14 transfer management team, which is 14 involved your leaming how to review the
15  located in Towa. The service transfer 15 documents that were bejng processed
16  team within foreclosurc only handles 16  through your hands; is that correct?
17 loans that fall into a bankruptey or 17 A, That's correct.
18  forcclosure category. They prepare [iles 18 Q. What were you trained to do
19 or CDs, and transfer them to the new 18 withrespect fo those documents by that
20 servicer. Sothey're loans that are 20 gentleman?
21 either acquired, or they're loans that 21 A, Basically, how to review the
22 are being transferred to a new servicer 22 system, which I already basically knew
23 for service. 23 frompreparing documents in my prior
24 Q. How many employees are on 24 position before becoming a tcam lead. So
25  the document execution team? 25 itwas more or less arehash, let's say,
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18 20
1 STEPHAN 1 STEFHAN
2 orretraining, to confirm that T was 2 A. No.
3 looking at things correctly in the 3 Q. Inyour capacity as team
4 syslem. 4 lead for the document execution team, do
5 Q. When you refer (o a system, 5 youhave any responsibility for data
6 you're referring to a computer system? 6 entry into the computer system regarding
7 A, Yes. 7 payments received by GMAC?
g Q. Other than what you might 8 A. No.
9 call it when you're not happy, does that 9 Q. Inyour capacity as the team
10  system have a name? 10 lead for the document execution team, do
11 A. Yes. That system is called 11 youhave any role in the foreclosurc
12 Fiserv, F-J-S-E-R-V. 12 process at GMAC, other than the signing
13 Q. Have you received any 13 of documents?
14 training on how to use that syster? 14 MR. FLEISCHER: Objection as
15 A, Ycs, when I was hired. 15 to the formof the question.
16 Q. Are there any manuals or 16 THE WITNESS: Can you
17 training materials associated with your 17 rephrase?
18 iraining on that system? 18  BYMR.COX:
19 A, Yes, there is. 19 Q. In your capacity as the team
20 Q. Do you have those manuals in 20 Iead for the document cxecution (eam, do
21 your possession? 21 you have any role in the foreclosure
22 A, Presently, no. 22 process, other than the signing of
23 Q. Do they exist in your office 23 documents?
24 at GMAC? 24 A. No.
25 A, Thonestly don't know. 25 Q. Tm going to hund you what
i 21
1 STEPHAN 1 STEPHAN
2 Q. In your role as tearm lead 2 we have marked as Deposition Exhibit
3 for the document execution team, do you 3 Number 1, which is your affidavit in this
4 have any dutics with respect to the 4 case, dated August 3, 2009.
5 receipl, application, or counting for 5 MS. PITNEY: Excusc me, Tom.
6 loan payments? 6 This is Julia. Am7T to presume
7 A. No. 7 that this is the only exhibit
8 MS. PITNEY: Ohject to the 8 you're going to be introducing?
g form of the question. 9 Becausc I haven't received any
10 BYMR.COX: 10 exhibits that you plan to produce
11 Q. What department has that 11 at this deposition today.
12 responsibility? 12 MR.COX: Ihad no idea you
13 A, Tomy understanding, that 13 were going to be participating
14 would be customer service. And within 14 today, Julia.
15 customer service, | belicve there is a 15 MS. PITNEY: Weil,]
16 cashunit. 16 represent the plaintiff. It
17 Q. Have you ever worked in that 17 shouldn't come as auy surprise.
18  cashumt? 18 MR. COX: We're not going to
19 A. No, 19 have a debate on the record. The
20 Q. Have you ever warked in that 20 exhibits are here. You're welcome
21 customer service department? 21 to come see them. 1 had no idea
22 No. 22 that you were going to participate
23 Q. Have you ever had any 23 in this fashion.
24 training in how that department and unit 24 MS. PITNEY: You had no
25 work? 25 idea?
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22 24

1 STEPHAN 1 STEPHAN

2 MR. COX: I'mnot going to 2 Tunderstand there's not a large

3 have this exchange on the record 3 number of documents. I propose

4 with you. If you want to go off 4 that we have Attorney Fleischer

5 the record for a niinute, Tl be 5 fax them to me, or c-mail, in

[3 happy to do it. 6 bulk, or we're going to have to

7 MS.PITNEY: No, we're going 7 stop. T would object. And each

8 to stay right on the record, Tom. 8 time I'm going 1o stop and have

9 MR. COX: That's fine. 9 each document sent to me.

10 MS. PITNEY: Is it your 10 MR.COX: Your objection is
11 intent to introducc these exhibits 11 noted.
12 that have not been produced to the 12 MR. FLEISCHFER: Why don't we
13 opposing party? 13 al least just deal with the one
14 MR. COX: I'mnot going to 14 document that's in front of us at
15 respond to thar. Twill entertain 15 this point, which is the
16 objections that you are going to 16 affidavit, and then we'll address
17 make. But I'm not going to 17 each one as they come up.
18 respond 1o your questions on the 18 MS. PITNEY: Fair enough.
19 record. 19 BYMR.COX;
20 MS.PITNEY: I'm going Lo 20 Q. Mr. Stephan, you've
21 object 1o cach and every exhibit. 21 testified that in addition to yoursclf,
22 MR. COX: That's your right 22 there are 14 other employees in your
23 1o do that. 23 document execution leani.
24  BYMR.COX: 24 A. That is correct.
25 Q. TI'vehanded you Deposition 25 Q. You have atitle of limited
23 25

1 STEPHAN 1 STEPHAN

2 Exhibit Number 1, Mr, Stephan. Is that a 2 siguing officer; is that correct?

3 document signed by you? 3 A. That is correct.

4 A, Yes, that is my signature, 4 Q. How long have you been a

5 Q. And that's dated August 5, 5 limited signing officer for GMAC

6 20097 6 Mortgage?

7 A, That is correct. 7 A, T'm going to estimate, two

8 . Do you have any memory of 8  years.

9 signing that document? 9 Q. Arethere any other limited
10 A No,Idonot. 10 signing officers among the 14 people on
11 MS, PITNEY: Idlike to 11 your team?

12 take a briet break and speak with 12 A, No,not amongst my 14

13 Attorney Fleischer separately. 13 people.

14 There's no question pending. 14 Q. Exhibit-1, on the bottom of
15 (Whereupon, 4 short recess 15 the first page, says: 1 have under my
16 was taken,) 16 custody and control the records relating
17 MR, COX: 1 gather you have 17 tothe motgage transaction referenced
18 something you want to say on the 18  below.

19 record, Julia? 19 ‘What records docs GMAC
20 MS. PITNEY: Yes. Tobject 20 maintain with respect to mortgage

21 to not being provided copies of 21 transactions?

22 the documents that you intend to 22 MS.PITNEY: Object to the
23 introduce in this deposition. And 23 form.

24 in an effort to make things more 24 THE WITNESS: Please

25 elficient, my proposal is that -- 25 rephrase.
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26 28
1 STEPHAN 1 STEPHAN
2  BYMR.COX: 2 A.  That would be correct.
3 Q. What records does GMAC 3 Q. And you have no role in the
4 maintain with respect (o mortgage loans? 4 entry of any other data into that system;
5 A, Wekeep our records for the 5 isn't that comect?
&  forcclosure department and the rest of 6 A, That is correct.
7 the company on our Fiserv system for 7 Q. What department maintains
8  availability thronghout our company. 8 that system?
9 Q. Do paper records exist 9 MR. FLEISCHER: Objection as
10 anywherc within GMAC Mortgage? 10 to form.
11 A, Yes, they do. 11 BYMR.COX:
12 Q. Where do they exist? 12 Q. Do you know what department
13 A, Ibelieve they are housed 13 maintains that system?
14 either in our lowa office or in 14 A. The system is used by the
15 Minnesota, or with any of our custodians 15 cntire company.
16 involved within the company. 16 Q. Do you know what department
17 Q. Do you have any 17 maintains the security for that system?
18  responsibilities for making entries in 18 A, TheIT departroent.
19 the Fiscrv system? 19 Q. Where is that located?
20 A, Other than just usual notes, 20 A, Throughout the cntire
21 no. 21 country.
22 Q. What kind of usual notes do 22 Q. Do you know what department
23 youenter? 23 makes cntries into that system?
24 MS. PITNEY: Object. I'm 24 A, Numerous departments.
25 ohjecting to the form of the 25 Q. Do you know what departments
27 29
1 STEPHAN 1 STEPHAN
2 question. And, furthermore, I'm 2 have the ability to change entrics in
3 objecting to the cxtent that 3 that system?
4 you're basically asking him an 4 A, Nobody has the ability w
5 incredibly broad-based question 5 change an entry in the system, as far as
6 here, Tom. If you want to ask him 6 anote would go.
7 about this case and any entrics he 7 Q. What do you mean by that?
8 made with respect to this case, 8 A. Such as if a customer calls
9 then that's fine. But your 9 in,you type in the system. Once you
10 question is preity sweeping there. 10 typeit, it's entered.
11 BYMR.COX: 11 Q. Does GMAC keep a paper
12 Q. What is your usual business 12 record of loan payments madc by mortgage
13 practice and routine with respect (o 13 customers?
14 making usual notes in the Fiserv system? 14 A, Tdonot know.
15 A, If a customer were to call 15 Q. [Tthink you said that the
16 in, Twould make a note in our computer 16  cash department reccives payments --
17 systemn. 17 customer payments; is that correct?
18 Q. Do customers call you in 18 A, To my knowledge, yes.
19 your capacity as team Jead for the 19 Q. That's the departmeut that
20 document execution team? 20 you've said you have not worked in; is
21 A.  No, they do not. 21 that correct?
22 Q. Soif that's the only kind 22 A. ‘That i correct.
23 of nates that you would make in the 23 Q. So you don't have firsthand
24 systeny, is it {air to say that you don't 24 knowledge about how it operates; is that
25  make notes in that system? 25 correct?
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30 32
1 STEPHAN 1 STEPHAN
2 A, That is correct. 2 Q. That's the only other
3 MS. PITNEY: Object. 3 document execution team that you're aware
4  BYMR.COX: 4 of?
5 Q. Do you have any knowledge 5 A, Tomy knowledge, yes.
6 about how the data relating to those 6 Q. When you referred in one of
7 payments are entered into the system? 7 your answers 4 few moments ago 1o
8 A. Tdonot have that 8 judgment affidavits, are you referring to
9 knowledge. 9 the type of affidavit in front of you, as
10 Q. Do you have any knowledge 10 Deposition Exhibit-1?
11 about how GMAC ensures the accuracy of 11 A. That is a similar type of
12 thedata entered into the system? 12 affidavit, yes. This states Affidavit in
13 A. No,1donot. 13 Support of the Plaintiff's Motion for
14 Q. Do you have any knowledge as 14 Summary Judgment.
15 to what measures GMAC takes to preserve  §15 Q. Have you received any
16  theintegrity and security of the system? 16  training regarding the summary judgment
17 A. No,Idonot. 17 process in judicial foreclosure states?
18 MS.PITNEY: Object to the 18 A. No.
19 form of that question. 19 Q. Do you have any knowledge as
20  BYMR.COX: 20 1o what a summary judgment affidavit is
21 Q. Inyour capacily as leam 21 used for in the State of Maine?
22 lead for the document execution team, 22 MR. FLEISCHER: Objection as
23 what kinds of documents do you sign? 23 to form.
24 A, The types of documents I 24  BYMR.COX:
25 signare assignments of morlgage, 25 Q. Would you please answer the
31 33
1 STEPHAN 1 STEPHAN
2 numerous types of affidavits, deeds that 2 question?
3 needto be done post salc, a substinition 3 A. Tomy knowledge, a barrower
4 ol trustees. And that covers it ina 4 would have filed a contested answer. And
5  gencra) span. 5 this would be our next step within the
6 Q. You said you sign a variety 6  process, to confinm the amount that is
7 of aflidavits. What kinds of afidavits 7 duc to support the summary judgment.
8  do you sign? 8 Q. Do you understand how the
9 A, Tsign judgment affidavits 9 affidavit is used, that is, Deposition
10 for judicial foreclosure actions. I will 10 Exhibit Number 1?
11 signan affidavit verifying military 11 MS. PITNEY: Objection.
12 duty. 1sign affidavits in reference to 12 Tom, you're getting dangerously
13— if GMAC has cxhausted all options 13 close here to the privileged area.
14 through lost mitigation upon reviewing 14 T mcan, this affidavit, in itsell,
15  notes in our Fiserv system. That's a 15 was prepared in preparation for
16  general description of different types 16 litigation - in litigation; not
17 of affidavits. 17 cven preparation for it, but
18 Q. Your document execution team 18 during litigation.
19 provides documents for forectosures in 19 MR. COX: Thave not the
20 what states? 20 shightest interest in getting into
21 A, Throughout the country. 21 attorney/client privilege. I'll
22 Q. Are there other document 22 rephrase the question.
23 exceution teans within the GMAC system? {23 BY MR. COX:
24 A, Ihelieve our bankruptey 24 Q. Do you have any knowledge of
25 unit ajso has a document execution team. 25 how summary judgment alfidavits are used

DiscoveryWorks Global

888.557.8650

9 (Pages 30 to 33)

www.dw-global.com

46



338

34 36
1 STEPHAN 1 STEPHAN
2 injudicial foreclosure states? 2 tool, between our attorneys. They load
3 A, No. 3 itinto a process called signature
4 Q. Are you aware thal they are 4 required.
5 given 1o a judge? 5 MS.PITNEY: Jcft, 'm going
6 Yes. 6 to intermupt you right there. To
7 Q. And do you understand that 7 the extent that this answer or
8 the judge relies upon them? 8 anything else that you say has to
9 A, Yes. 9 do with your communication between
10 Q. Atthe time that you 10 you and your attorney -- GMAC and
11 executed Deposition Exhibit-1 on August 11 its attorney, it's attorney/client
12 5,2009, you were, at that time, in your 12 privilege.
13 position as team lead for the document 13 THE WITNESS: So I won't
14 execution department? 14 answer.
15 A. Yes. 15 MR. COX: Well, let's go
16 Q. Has the manner in which you 16 back and ask the question again.
17 perform your duties as the team lead for 17 MS.PITNEY: He's answered
18  the document execution department changed |18 the question. Ile gets the
19 inany way over the period from August 5, 19 affidavit from the attomey.
20 2009 to the present datc? 20 BYMR.COX:
21 A, No. 21 Q. What is the LPS systen?
22 Q. Has your job description 22 A, That is a communication tool
23 changed in any manner during that time? 23 with our attomey nctwork.
24 A Tassumed the responsibility 24 Q. Is LPS a separatc company?
25 atthat time of also handling the service 25 A, Yes.
35 37
1 STEPHAN 1 STEPHAN
2 transfer tearn as an additional 2 MS. PITNEY: Objection. The
3 responsibilily; other than document 3 means by which he communicates any
4 execution, no. 4 details about - the means by
5 Q. In your usual business 5 which he communicates with his
6  practice as 4 team lead for the document 6 attorneys is privileged.
7 execution team, how docs a sunmary 7 BYMR.COX:
8  judgment atfidavit come to you, such as 8 Q. What does LPS do?
9 the one that is Deposition Exhibit Number 9 MS.PITNEY: I'm going to
10 17 10 object again on privilege grounds.
11 MS. PITTNEY: Objection. 11 Same objection. Do not answer
12 Tom, if you'd like to ask him 12 that question.
13 about how this specific affidavit 13 THE WITNESS: Okay.
14 came to him, that's fine. But, 14 BYMR.COX:
15 again, you're asking way to0 15 Q. s the source of what you
16 broad. 16  know about what I.PS does based upon any
17  BYMR.COX: 17 communication that you've had with
1B Q. Do you know how this 18 Jawyers?
19 specific affidavit got to you, Mr. 19 A. Sorry. Pleuse rephrase
20 Stephan? 20 that. 1don't understand your question.
21 A. Wehave a process in place 21 Q. Do youknow what LPS does
22 thatif our attorney network needs an 22 with respect to documents processed by
23 affidavit, they will upload it into our 23 your unit?
24 system, which1s called LPS. We have 24 MS. PITNEY: Objection.
25 another systern, which is a communication 25 Same objection.
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38 10
1 STEPHAN 1 STEPHAN
2 MR.COX: He can answer that 2 MR. COX: He can answer the
3 yes or no. 3 question of whether or not he
4 THE WITNESS: 1still don't 4 keeps a log, before L ask him what
5 understand what you're asking. 5 goes into the log.
6  BYMR. COX: 6 MS. PITNEY: Finc.
7 Q. You've mentioned LPS. 7 THE WITNESS: No,Idon't
8 A. Right. 8 have a log.
9 Q. That's a separatc company; 9 BYMR.COX:
10 s that comect? 10 Q. Does anybody keep a log of
11 A, Tt's a system that we have 11 what documents you sign?
12 acquired from a company by the name of 12 MS.PITNEY: Object to the
13 Fidelity. in order to have communication 13 form of that question.
14 between our attorneys. 14 THE WITNESS: Please
15 Q. Do you have any memory of 15 rephrase.
16 specitically receiving Deposition 16 BYMR.COX:
17 Exhibit-1? 17 Q. Do you know if anybody keeps
18 A. No. 18  alog of what documents you execute?
18 Q. Again, I'm asking you, based 19 A. W have notaries in our
20 upon that, to describe what the usual 20 dcpartment, approximately six, who keep a
21 business practice is within your unit, as 21 log for what they notarize.
22 far as how affidavits, such as Deposition 22 Q. These are notaries within
23 Exhibit-1, come to you. 23 your department?
24 A, Qur attorney will Ioad it to 24 A. That js correct.
25 theLPS system. Members of my teamwill {25 Q. Aslunderstand it, the
39 41
1 STEPHAN 1 STEPHAN
2 print it. Other members will prepare it. 2 first slep is, In your department, a
3 Thefigures have already been loaded from 3 document comes in on the LPS system [rom
4 our network of attomeys. So my team 4 the outside lawyer; is that correct?
5 does not have any input on the affidavit, 5 A. That is correct.
6 other than filling in my name. They 6 Q. And then an employee in your
7 bring it to me. Ireview it against our 7 department prints it out; is that
8 Fiserv system, execute jt, hand it back. B correct?
9 They get it notarized. It's Federal 9 A That is correct.
10  Expressed back to the individual attomey 10 Q. And then you said that the
11 asking. 11 employee prepares the document. What
12 Q. Do you keep alog of any 12 does that mean?
13 sort of what documents you execute? 13 MS.PITNEY: Objection. The
14 MS. PITNEY: I'msorry. Can 14 document is prepared for
15 you repeat the question, Tom? 1 15 Titigation. Tt is privileged.
16 could not hear that, 16 How it is prepared is privileged.
17  BYMR.COX: 17 Po not answer Lhat question.
18 Q. Do you keep alog of any 18 BYMR.COX:
19 sort of what documents you cxecute? 19 Q. Do your employees have any
20 MS. PITNEY: Objection. 20 direct communication with outside
21 Work product. Any type of log 21 counsel?
22 that he keeps relative to these 22 A, Yes, through the LPS system.
23 affidavits is prepared in 23 MS.PITNEY: Objection. How
24 preparation for hitigation; (o the 24 axl what he communicates with his
25 extent that one even exists. 25 attorney is privileged, Tom.
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42 14
1 STEPHAN 1 STEPHAN
2 MR. COX: Thaven't asked 2 twice onthe first page, and once on the
3 [or the content. Tasked if it 3 signature page for you; is that correct?
4 happeus. 4 A. That is correct.
5 BYMR, COX: 5 Q. And then it's stamped again
& Q. Would you answer the 6 onthe notary page; is that correct?
7 question, please? 7 A. That is correct,
8 A, Yes, rough the LPS system. 8 Q. SoasTunderstand it, an
9 Q. Is anything doncto a 9 affidavit, such as Deposition Exhibit-1,
10 document submitted to the LPS system by 10 is initially prepared by outside counsel?
11 anoutside lawyer before it reaches your 11 MS.PITNEY: Objection.
12 hands? 12 BY MR.COX:
13 MS. PITNEY: Objection. 13 Q. Is that correct?
14 Preparation of the document is 14 A Yes, that is correct.
15 privileged. 1t's for litigation. 15 Q. Docs anybody on your team
16 Do not answer the question. 16 verify the accuracy of any of the
17  BYMR. COX: 17 contents of the affidavit before it
18 Q. Ts the document that is 18  reaches your hands?
19 received in the LPS system from outside 13 MS.PITNEY: Objection
20 counse} presented to you in exactly the 20 again. How the document is
21 form that it is received in from outside 21 preparcd -- you can ask him
22 counsel? 22 questions about the document and
23 MS. PITNEY: Ohjection. 23 what's stated in the document.
24 Same objection. 24 The preparation of the document,
25 MR.COX: Isitan 25 which is prepared for litigation,
43 45
1 STEPHAN 1 STEPHAN
2 objection, or are you instructing 2 is privileged. Do not answer the
3 him not (o answer? . 3 question, Jeff.
4 MS. PITNEY: T'm instructing 4 BYMR.COX:
5 him not to answer, to the extent 5 Q. Mr. Stephan, do you recall
6 you're asking hiin questions about 6 testifying in your Florida deposition in
7 a document that was prepared 7 December, with regard to your employees,
8 specifically during the course of 8 and you said, quote, they do not go into
9 litigation. 1t's protected by 9 the systemn and verify the information as
10 privilege, and you can't ask him 10 accurate?
11 questions about it, 11 A. That is correct.
12 BYMR.COX: 12 MS.PITNEY: I'msorry.
13 Q. Deposition Exhibit-1 has 13 Tom, could you please repeat what
14 your name stamped on it with a stamp; is 14 you just said? T just couldn't
15  that correct? 15 hear.
16 A. Thatis correct, 16 MR. COX: Quote: They do
17 Q. And below your name, the 17 not po into the system and verify
18 words "Hmited signing officer” appear; 18 the information s accurate.
19 s that comeet? 13 BY MR.COX:
20 A, That is correct. 20 Q. Is that correct?
21 Q. Who puts that stamp on these 21 A, That is correct.
22 affidavits? 22 MR.FLEISCHER: Tom, can you
23 A, My team. 23 reference what litigation thal wus
249 Q. On ihis particular 24 in, do you know?
25 affidavit, your name and title is stamped 25 MR.COX: The Florida case
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46 48
1 STEPHAN 1 STEPHAN
2 that he testified in. 2 A. That would be correct.
3 MR. FLEISCHER: T just 3 Q. Roughly, how many arc
4 thought you might have a reference 4 brought to you in a group, on average?
5 there, 5 A, Throughout a day, I belicve
6 MR. COX: I get it 6 we are averaging approximately 400 new
7 shortly. 7 requests coming in from our attorney
8  BYMR.COX: 8  network. Solwould say approximately
9 Q. Do you and your 14-person 9 400 per day.
10 1eamall work in the same physical space? 10 Q. This sounds very basic.
11 A Ycs. Wereall in the same 11 But, physically, are you handed a pile of
12 department. 12 100 documents, 300 documents? How does
13 Q. Do you have an office or a 13 that work?
14 cubicle, or what? 14 A, They bring them to me in
15 A. Cubicle. 15 individual folders from cach one of the
16 Q. Do the employees bring 16 members of my team. Tdo not count how
17 documents to you to sign? 17 many are in the files.
18 A. That is correct. 18 Q. Soeach team employee has a
19 Q. How many do they bring to 19 folder of docurnent; is that correct?
20 youatatime,on average? 20 A, That is correct.
21 A, For a month, anywhere from 21 Q. When you receive a summary
22 six to 8,000 documents. 22 judgment aftidavit to be signed by you,
23 Q. Do you recall testifying in 23 s it accompanied by any other documents
24 your Florida deposition in December that 24 relating to the loan?
25 you estimated it was 10,000 documents a 25 MS.PITNEY: Objection. The
47 a9
1 STEPLIAN 1 STEPHAN
2 month? 2 document is prepared for
3 A. Idonotrecall. I'm going 3 litigation. And anything he does
4 off of numbers within the past month or 4 when he's preparing it is
5  so. 5 privileged.
6 Q. Have those numbers gone down 6 MR. COX: Are you telling
7 in the past month or so? 7 him not to answer?
8 A. There has been a decreuse. 8 MS.PITNEY: Tam. Tom, if
9 (). Back in December, were you 9 you want Lo ask him about general
10  signing in the range of 10,000 documents 10 procedures, which you have been,
11 amonth? 11 then I'm not going to object as
12 A Tmay have been. 12 much. But if you want to ask him
13 Q. Back in August of 2009, 13 about what goes into preparing a
14 roughly, how ntany documents a month were | 14 document that was used [or summary
15  you signing? 15 judgment, that's clearly preparcd
16 A, Icannot estimate. Idon't 16 for litigation, and it's
17 know. 17 privileged and protected.
18 Q. Do you believe that it was 18 MR COX: Tthink you
19 morcor less than the mumber you were 19 haven't heard my question, Julia.
20 signing in December? 20 Tl states ic again.
21 A, Tm going to assume, more. 21 BY MR.COX:
22 Q. Andonagivenday,I 22 Q. When you receive a summary
23 understand an employee brings you a group {23 judgment document for your exccution, is
24 of docurnents for you Lo sign; is that 24 it accompanied by any other documents?
25 correct? 25 MS.PITNEY: My objection is
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50 52
1 STEPHAN 1 STEPHAN
2 -- you can answer Lhat yuestion, 2 those exhibits attached to the affidavit
3 Jetf. 3 at the time thal you sign them?
4 THE WITNESS: There are 4 MS.PITNEY: Objection.
5 limes when it has the Complaint 5 You're asking about a document
6 connected. There are times when 6 that was prepared by an attomey.
7 it is brought to me just as the 7 Anything that comes with it that
8 affidavit. 8 he's asked to review iy
9 BYMR.COX: 9 privileged - the communication
10 Q. When you say that there are 10 between a client and an attomey.
11 times when it comes to you with a 11 Do not answer the question.
12 Complaint connected, you mean attachedas {12 BY MR.COX:
13 anexhibit? 13 Q. Mr. Stephan, would you
14 A. Such as this one, yes, 14 please look at Paragraph 3 of Exhibit-1.
15 Q. When you say “this onc," 15 Do you see there the statement: That a
16 you're referring to Depaosition Exhibii-1? 16 true and correct copy of which is
17 A, Yes, that is correct. 17 attached hereto is Exhibit-A?
18 Q. Deposition Exhibit-1 has 18 A, Where are you looking?
19 several exhibits attached to it; is that 19 Q. Paragraph 3. Do you see
20 correct? 20 that staternent?
21 MS. PITNEY: Could you 21 A Yes, Ido.
22 please tell me what the exhibits 22 Q. When you sign an affidavit
23 that arc attached are, because 1 23 such as Exhibit-1, are the exhibits
24 don't have the benefit of having 24 auached to it?
25 them in front of me? 25 MS.PITNEY: Objection. A
51 53
1 STEPHAN 1 STEPHAN
2 THE WITNESS: Exhibit-A is a 2 document that's provided to him by
3 copy of the note and the -~ 3 an attormey is privileged.
4 MR, COX: Julia, this is 4 MR. COX: Are you telling
5 your summary judgment atfidavit. 5 him not 1o answer that question?
6 MS. PITNEY: T'n not 6 MS.PITNEY: Yes. Il say
7 doubting that it is. Tjust don't 7 again, Tom, if you would like to
8 know what these other exhibits 8 ask him about the facts that are
9 altached are, 9 in the affidavit, the details
10 MR. COX: Don' you have 10 about this loan -- which T might
11 your copy? 11 renind you involves a woman by the
12 MS, PITNEY: You're the one 12 name of Nicole Bradbury -- then
13 verifying if they're the same as 13 I'm sure Jeff will answer your
14 the one I'm looking at, Ton. 14 question?
15 THE WTTNESS: Exhibit-B is 15 MR.COX: Well, he has the
16 the mortgage. Exhibit-C is the 16 atfidavit in {ront of him in this
17 assignent of note and mortgage. 17 case. And the affidavit which he
18 Exhibit-D -- 1 believe we're 18 SWORE L0 says a true and correct
19 [ooking at the demand, or the 19 copy of the note is attached to
20 breach letter. And those are the 20 it And Ty asking hioif that
21 four documents that arc connected 21 document was attached to it at the
22 to this affidavit of summary 22 time that he signedit.
23 Jjudgment. 23  BYMR.COX:
24 BYMR.COX: 24 Q. Would you please answer that
25 Q. Inyour usual practice, are 25 question?
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54 56
1 STEPHAN 1 STEPHAN
2 A, To my knowledge, I do not 2 necessarily know that.
3 recall 3 MR. COX: The physical
4 Q. Isityour usual business 1q maovement of a document is not a
5 practice to have exhibits attached to 5 communication. It's a fact.
6 affidavits that you sign? 6  BYMR.COX:
7 A, Yes. 7 Q. My question to you is, where
8 Q. Al exhibits? 8 does a summary judgnient go after you sign
9 MS. PITNEY: Object to form. 9 it?
10 THE WITNESS: 1do not know. 10 A, AfterIsignit,itis
11 BYMR.COX: 11 handed back to my staff. My staff hands
12 Q. When you sign a summary 12 itioanotary for notacization. Itis
13 judgment affidavit, do you check (o see 13 (hen handed back to my staff. They send
14 if all the exhibits are attached to it? 14 it back to the network attorney
15 A. No. 15 requesting any type of affidavit.
16 Q. Docs anybody in your 16 Q. Soyoudo not appear before
17  department check to see if all the 17 the notary; is that correct?
18 cxhibits are attached to it at the time 18 A, ldonot.
19 that it is presented to you for your 19 Q. What does your staft do with
20 signaturc? 20 asummary judgment affidavit, such as
21 A. No. 21 Deposition Exhibit-1, after it receives
22 Q. When you sign a summary 22 it back from the notary?
23 judgment affidavit, do you nspect any 23 A. They go into our LPS system,
24 cxhibits attached to it? 24 closc out process, stating it's being
25 A. No. 25 sent backto--
55 57
1 STEPHAN 1 STEPHAN
2 MS.PITNEY: Could you 2 MS.PITNEY: Objection.
3 repeat the question, Tom? Did you 3 Sorry. Tdon't mean to interrupt
4 say -~ or can you have it read 4 you, Jeff. Tm going to instruct
5 back, plcase? 5 you not to answer anything else,
6 (Whereupon, the pertinent 6 because you've already testified
7 portion of the record was read.) 7 that the LPS system is the means
8 MS. PITNEY: Object to the 8 by which you communicate with your
9 form. 9 attorney. The attorney/clicnt
10 BYMR.COX: 10 conmumunication is privileged. So
11 Q.  What happens to an affidavit 11 don't continue 1o answer the
12 in your department after you sign it? 12 question,
13 MS. PITNEY: Objection. 13 Actually, if there is no
14 ‘What happens 1o the document 14 question, pending, I'd like to
15 afterwards is -- it's in the 15 take a brief break to discuss
16 course of litigation, The same 16 something with Brian Fleischer.
17 objection as T said before. Where 17 {Whereupon, a short recess
18 it goes is privileged 18 was laken.)
19 MR.COX: Where it goes 1s 19 BYMR.COX:
20 not a connunication, It is not 2Q Q. Mr. Stephan, do you recall
21 privileged. 21 testifying in your Florida deposition in
22 MS. PITNEY: You don't know 22 December that you rely on your altomey
23 that. 23 network to ensure that the documents that
24 MR. COX: Pardon me? 24 you reccive are correct and accurate?
25 MS. PITNEY: You don't 25 A. That is comect.
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58 14
1 STEPHAN 1 STEPHAN
2 Q. And is that, in fact, the 2 I'm saying, yes, it looks correct
3 case? 3 in my computer system.
4 A, Yes. 4  BYMR.COX:
5 . And your department does not 5 Q. s there anything clsc that
&  do any independent accuracy check of &  you look at in your computer system when
7 those records; isn't that correct? 7 you'rc signing a summary judgment
8 MR. FLEISCHER: Objection as 8 affidavit?
9 form. 9 MS.PITNEY: I'm sorry. 1
10 THE WITNESS: Can you 10 couldn't hear the last part of
11 rephrase? 11 that.
12 BYMR.COX: 12 BYMR.COX:
13 Q. Your department does not do 13 Q. Is there anything else that
14 any independent cheek of the accuracy of 14 youlockat in your compulter system at
15  the information on the summary judgments 15  the time that you sign a summary judgment
16 comingto you; isn't that correct? 16  affidavit?
17 A, Ireview, quickly, the 17 A. The only other thing I
18  figures. Other than that, that's about 18 can--
19 it 19 MS.PITNEY: One second.
20 Q. Do yourecall testifying in 20 Are we talking about the computer
21 your Florida deposition in December, that 21 system, the communication systerm?
22 the affidavits that you sign are not 22 T just was asking for
23 based upon your own personal knowledge? 123 clarification of -
24 A, 1do not recall. 24 MR. COX: Let me clarify it,
25 MS. PITNEY: Objection to 25 MS. PITNEY: What computer
59 61
1 STEPHAN 1 STEPHAN
2 the form. 2 communication system Tomn was
3 BYMR.COX: 3 asking him about.
4 Q. Youdonot recall that? 4  BYMR COX:
5 A. 1donot recall. 5 Q. You testify that you go into
6 Q. When you receive a suromary 6 the First Serve (sic) systemy; is that
7 judgrent affidavit from one of your staff 7 cormrect?
8  members, what do you do with it? 8 A. Yes, Fiserv.
9 A, Iwill first review it 9 Q. Fiserv. Do you go into any
10 against our compuler system, which 1s 10 other computer system at the time that
11 Fiserv,in general terms, to verify that 11 you're signing a surmary judgment
12 the figures are correct. And then I will 12 affidavit?
13 exceute it and hand it back to my staft’ 13 A No.
14 tohave it notarized. 14 Q. And you just testified that
15 Q. Yousay "in general terms” 15 you look at principal, interest, late
16 youreviewit. What do you mean? 16 charges and cscrow; s that correct?
17 MS. PITNEY: Objection. 17 A That is correct.
18 TTIE WITNESS: T compare the 18 Q. s there anything else that
19 principal balance. [review the 19 you look ar in your computer system when
20 interests. Itake alook at the 20 you're siguing a summary judgment
21 late charges. I look at the 21 affidavit?
22 outstanding escrow amounts. When 22 A, The only thing ] review,
23 Tsay "gencral terms,” [ mean T'm 23 otber than that, is who the borrower is.
24 not looking at the escrow and 24 Q. When you receive a summary
25 breaking it down to the penny. 25 judgmentaffidavit to sign, do you read
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62 64
1 STEPHAN 1 STEPHAN
2 cvery paragraph of it? 2 volume of documents that you sign?
3 A. No. 3 A. No.
4 Q. What do you read? 4 Q. Is any part of your
5 A, Tlook for the figures. 5 compcensation tied to the volume of
6 Q. That's all that you Jook at 6 documents that your department processes?
7 when you sign a summary judgment 7 A. No.
8 affidavit? 8 Q. Is it your understanding
9 A, Yes, to ensure that the 9 that the process that you follow in
10 figures are correct, 10 signing summary judgment alfidavits is
11 Q. Is it fair to say then that 11 inaccordance with the policies and
12 when you sign a sumimary judgment 12 procedures required of yon by GMAC
13 affidavit, you do not know what it says, 13 Morlgage?
14 other than what the {igures are that arc 14 A, Yes.
15 contained within it? 15 Q. Does GMAC do any quality
16 MR. FLEISCHER: Objection as 16  assurance training for your department?
17 to form. 17 A. Presently, no.
18 MS. PITNEY: Objection to 18 Q. Hasitin the past?
19 the form of the question. 19 A, 1donot know.
20 THE WITNESS: Please 20 Q. You don't recall any?
21 rephrasc. 21 A Tnever received any.
22 BYMR.COX: 22 Q. Do you have any memory of
23 Q. It {air to say that when you 23 checking the numbers on the Bradbury
24 sign a summary judgment affidavit, you 24 af(idavit that's in {ront of you as
25 don't know what informatjon it contains, 25 Deposition Exhibit-1?
63 65
1 STEPHAN 1 STEPHAN
2 other than the figures that are sct forth 2 A, 1do not recall.
3 withinit? 3 Q. If aloan has been modified,
4 A, Other than the borrower's 4 does that show up in the Fiscrv system
5 name, and if T have signing authority for S that you look at?
6 thatentity. That is correct. [ A, When you say "modified," are
7 Q. The practice that you've 7 you stating a loan modification?
8  just described for signing summary 8 Q. Yes.
9 judgment af{idavits is the practice that 9 A. Yos.
10 you use signing all summary judgment 10 Q. Does that show up?
11 affidavits that you handle; is that 11 A Yes.
12  cormect? 12 Q. If aloan has been modified,
13 MR. FLEISCHER: Again, I'm 13 is any information put in the summary
14 going to abject to the formof the 14 judgment affidavits that you sign about
15 question. 15  that?
16 BY MR.COX: 16 MR. FLEISCHER: Objection.
17 Q. s that correct? 17 Arc you talking about modified, or
18 A, The practice that T use for 18 Tis term was loan modification. T
19 suary judgment affidavits is the same 19 just want 1o make sure we'te
20 practice that [use [or all affidavits. 20 clear.
21 Q. And that's the onc that 21 MR. COX: That's [ine.
22 you've just described? 22 BYMR.COX:
23 A Yes 23 Q. Ifthere's a loan
24 Q. Tsany part of your 24 modification, does information about a
25  compensation at GMAC Mortgage tiedtothe {25 Joan modification appear in the summary
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66 68

1 STEPHAN 1 STEPHAN

2 judgment affidavits that you sign? 2 Q. Isitcorrect?

3 A. [donot know. 3 A. Thatis comrect.

4 MS. PITNEY: In all of them, 4 Q. And isn't it also correct

5 orin this one? 5 that you do not check the numbers on

6 MR. COX: In any of them. 6 every single summary judgment affidavit

7 THE WITNESS: 1don't know. 7 that you sign?

8 BY MR.COX: 8 A. That is not correct.

9 Q. Based upon your testimony, 9 Q. You check every single one?
10 Mr. Stephan, is it correet that when you 10 A, Yes,

11 signa summary judgment affidavit, such 11 Q. How long does it 1ake you,
12 as Deposition Exhibit-1 that is in front 12 onaverage, 1o process the execution of a
13 of you, you don't know whether any 13 summary judgment affidavit?
14 portion of it is true, other than the 14 MS.PITNEY: Object to the
15 paragraph containing the numbers that 15 form.
16 you just described; is that correct? 16 MR. COX: Please answer.
17 MS.PITNEY: Object to the 17 THE WITNESS: Anywhere from
18 form. Tom, are you asking him 18 five to 10 minutes, off the top of
18 about this affidavit? 19 my head,
20 MR. COX: Well, he's 20 MR. COX: 1f we can take a
21 testified that docsn't recall 21 break. [ may be done, but we can
22 signing this particular affidavit, 22 take a break for five minutes.
23 so that was not my question. Let 23 (Whereupon, 4 short recess
24 me restate it. 24 was taker.)
25 BYMR.COX: 25 BYMR.COX:
67 69

1 STEPHAN 1 STEPHAN

2 Q. In your practice of signing 2 Q. Mr. Stephan, referring vou

3 summary judgment affidavits, Mr. Stephan, 3 again to the bottom line on Page 1 of

4 s it correct that they always have a 4 Exhibit-1, it states: Thave under my

5  paragraph containing ihe numbers of the 5 custody and control, the records relating

6 amounts claiming to be due? 6 tothe mortgage ransaction referenced

7 A, That would be correct. 7 below.

8 Q. Andis it correct that when 8 It's correct, is it not,

9 you sign those affidavits, you don't know 9 that you did not have in your custody any
10 whether any other part of the affidavit 10 records of GMAC at the time that you
11 dstrueor correct? 11 signed a surnmary judgment affidavic?
12 A, Please advise me. What do 12 MS.PITNEY: Objection o
13 youmean hy "any other part"? 13 the form.

14 Q. Any other paragraph, other 14 THE WITNESS: Thave the
15 than the onc containing the numbers. 15 clectronic record. Tdo not have
16 A. Ireview it for the due 16 papers.

17 date, if that's included in there. 17  BY MR.COX:

18 Q. Soall of them -- 18 Q. You have access to a

19 A, So that would be the 19 compater. Is that what you mean?
20 pumbers. 20 A, Yes,

21 Q. So other than the due date 21 Q. You have no control over
22 and the balances due, is it correct that 22 that system, do you?

23 you do not know whether any other parl of 23 MR.FLEISCHER: Objection as
24 the affidavit that you sign is truc? 24 to form.

25 A.  That could be correct. 25 BYMR.COX:
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70 72
1 STEPHAN 1
2 Q. You have no control over 2 Thave read the foregoing transcript
3 that Fiserv computer system, do you? 3 ol my deposition given on June 7, 2010,
4 A. No,Idonot. 4 and it is true, correct and complete, to the
5 Q. And someone else within GMAC 5 best of my knowledge, recollection and belief,
6 is responsible for ensuring the accuracy 6 except for the corrections noted hereon and/or
7 of that system; isn't that correct? 7 list of corrections, if any, attached on a
g A, That would be correct. 8 scparate sheet herewith,
9 MR. COX: Thave no further 9
10 questions. 10
11 MR.FLEISCHER: We're done, 11 [ e
12 Julia, unless you have something 12 JEFFREY STEPHAN
13 to add. 13
14 MS.PITNEY: No. 14
15 (Witness excused.) 15
16 .- 16
17 (Whereupon, the deposition 17 Subscribed and sworn to
18 concluded at 11:45 am.) 18 beforeme this ____ day
19 19 of _ L2010,
20 20
21 21
22 22 R X
23 23 Notary Pablic
24 24
25 25
71 73
1 1
2 INDEX 2 CLERTIFICATE
3 Testimony of: Jeffrey Stephan 3 ITHERERY CERTIFY that the witness
4 ByMr.Cox.... . ... 4 4 was d}ll'y sworn hy me and that the
5 4 5 deposition is a true record of the
5 6 testimony given by the witness.
S ;
8 EXHIBITS 9
9 .- 10
10 Susan B. Berkowitz, a
11 NO. DESCRIPTION PAGE 11 Registered Professional Reparter
12 and Notary Public
13 1 Affidavit 3 12 Dated: June 9, 2010
14 August 5, 2009 13
15 14
16 15
17 16
18 17
19 18  (The foregoing certification
20 19 afthis !1‘a}|scripl does not apply 1o any
20 reproduction of the same by any means,
21 21 unless under the direct control and/or
22 22 supervision of the cortifying
23 23 reporter.)
24 24
25 25
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Timeline of JPMorgan Chase Abuse of Bankruptcy Process
in the Southern District of New York

Prepared by Linda Tirelli, Esq.

April 2008: SDNY BK In re Schuessler: Mortgagee secured claim fited by Chase and its
foreclosure mill attorneys at Steven J Baum PC Judge. Bankruptcy Judge Cecelia Morris
writes a 62 page decision blasting the parties for omitting pertinent facts and not having a
system of checks and balances. The debtor attempted to make a payment that the bank
refused, they mailed it in. A motion for relief from stay to foreclose was automatically
generated by Baum firm triggered by LPS - no one checked the facts. This case is famous
throughout the Bankruptcy litigation community largely because the Judge is clear in her
opinion that an omission of material fact is as much an abuse of process as a false
statement.

August 2008: SDNY BK In re Pawson: Judge Martin Glenn tells Chase, * In re Schuesster
was strike one, this is strike two and you know what happens on strike three.” Chase
argues to keep the record sealed Judge Gienn denies the request. Case settled (It was
included $50,000 legal fees paid to the debtors attorney and compensation to the debtors
via loan modification.

November 2008: SDNY BK In re Nuer: SDNY 08-14106 (aka - “strike 3") Chase, LPS and
foreclosure mill firm of Steven J. Baum, P.C.’s office submit 2 bogus assignments of
mortgage both dated the same date one signed by Scott Walter an employee at LPS and the
second signed by Ann Garbis a Vice President at Chase. Each purports to assign the loan
from Chase to a CLOSED securitized trust. Chase NEVER owned the loan - period.

February 2009: In re Pawson: Chase sends a letter to the U.S. Trustees office in the
Department of Justice, not legal binding itself to any course of action but stating an intent
to discontinue its practices (which were the filing of mortgage assignments for loans that it
never owned. Notwithstanding this letter Chase continues to dig heels in the ground in the
Nuer case

January 2010: Inre Nuer: U.S. Department of Justice Office of the U.S. Trustee files a
Memorandum in of Support of Sanctions against Chase in In re Nuer_for Chase's dishonesty
in filing false statements and false assignments of a loan that Chase never owned.

January 7, 2010: In re Nuer: In a hearing before Hon Robert Gerber, Chase through its
attorney admits the documents complained about in Nuer back in 2008 are factuatly
inaccurate.

January _2010: Inre Nuer: By letter (without any proper pleading) Chase attempts to
withdraw its faise pleading and docurments from the Nuer case without reserving the rights
of the debtor to assert claims for damages resuiting from the filings of those false pleadings.
I filed a Motion to Strike the withdrawal with the court based on the fact that a year of
litigation had damaged the debtor, had caused the Debtor to run up a very large legal biil
and had left the homeowner association dues unpaid for ali that time. I did include a
“Conditional Motion for Sanctions and Fees” with my original objection to the Chase's
motion for relief from the automatic stay under Section 363 of the Bankruptcy Code.
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limeune or JFMorgan Lnase Abuse ot Bankruptcy Process
in the Southern District of New York

Prepared by Linda Tirelli, Esq.

January 2010: Texas BK In re Hongkeo: Chase and its attorneys fite a bogus assignment
of Deed of Trust dated in 2008 signed the famous Robo Signors "Bryan Bly & Crystal
Moore" The Hongkeo case mirrors Nuer on many leveis. The bogus Chase mortgage
assignment purported to be an assignment by Chase of the mortgage in issue, but Chase
never owned any interest in that mortgage.

February 2010: Inre Nuer: Judge Gerber hears Debtor's motion to strike Chase's
improper letter trying to withdraw its false documents and accepts my arguments assuring
the Debtor that all her rights and remedies to assert claims against Chase are to be
preserved. Chase then enters a stipulated agreement with Debtor and U.S. Trustee to
withdraw its false pleading and reserve the right of the debtor to seek damages and
sanctions. Chase does nothing to attempt to resolve the case with the Debtor. Parties
proceed with depositions. Both Ann Garbis of LPS and Scott Walter of Chase, testify to
signing the assignments (of mortgage interests that Chase never owned), never verifying
any of the information beyond the date and the spelling of their names. Garbis testified the
internal practice of Chase is to sign a folder full of documents daily and send them to a
different department to be notarized and returned to the foreclosure mill attorneys. Their
testimony confirmed the business practice of Chase to routinely have false notarizations -
an illegal act.

June 2010: ED NY Inre Palaza: Chase filed a proof of claim in the EDNY which purports
to assign a mortgage from JP Margan as successor in interest to Washington Mutual
(assignor) indicating a FL address to Deutsche Bank as Trustee for Long Beach Mortgage
loan Trust 2005-WL1 (Assignee) Chase never owed that mortgage loan either.
Furthermore that trust’s closing date passed 5 years earlier on 2005, thus, even if it had
owned that mortgage, its purported assignment of it five years after the trust closed would
have been invalid. This document is signed by robo-signor Wanda Chapman in Florence
County SC.

September 2010: Chase tells the world in a series of press releases that white there may
be “some minor issues” with a few of their documents, they have never withdrawn their
blatantly faise documents from any of these case - despite the FACT they stipulated to do
exactly that in Nuer just 7 months prior.

October 2010: SD NY In re Hardesty: Chase and its foreclosure Mill attorneys at Steven
Baum P.C. office submit another bogus assignment of mortgage to the US Bankruptcy Court
in the case of. It is a bogus assignment by Chase of a mortgage interest, which it never
owned to a sccuritized trust that closed years prior to the date to the assignment. Baum
filed @ Motion to Compel Abandonment by the Debtor of the interest in the property of the
estate, i.e., the debtor’s home, so that the firm could proceed to foreclose. The Ch.7
Trustee, not realizing the false nature and significance of the document, consults me and I
advise the Ch. 7 Trustee to immediately contact the U.S. Dept. of lustice Office of the U.S.
Ch. 13 Trustee, Attorney Gregory Zipes, to report suspected fraud.

Attorney Zipes immediately contacts the Steven Baum, P.C. Bankruptcy Litigation
department manager Amy Polowy, Esq. and Attorney lay Teitelbaum of Teitelbaum & Baskin,
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Timeline of JPMorgan Chase Abuse of Bankruptcy Process
in the Southern District of New York

Prepared by Linda Tirelli, Esq.

Chase’s second tier attorney, to inquire. Within 1 hour, a letter from the Baum firm is filed
on the court’s ECF system withdrawing the Motion. All documents remain on ECF. The facts
and documents submitted in Hardesty mirror the facts in Nuer.

Qctober 2010: - Chase Tells Fiorida's Attorney General that it is not filing false documents
in its cases.

Assignment of Mortgage (assigning a mortgage never owned by Chase) signed by robo-
signor “Wanda Chapman” who claims to be an officer of MERS making an assignment from
assignor “WMC Mortgage Corp.” indicating a Florida address, to an assignee, “US National
Bank Association as Trustee for JPMorgan Mortgage Acquisition Trust 2006-WMC4Asset
Backed Pass Through Certificates Series 2006-WMC4” indicating a Minnesota address. Ms.
Chapman curiously signed the document as per notarized acknowledgment, in Florence
County SC.  Chase is the purported servicer to the trust and Ms. Chapman, according to
the collection of her signatures on other sworn documents that we have is actually
employed by Chase. Her Internet Linkedin account profile indicates that she is actually an
“Qperations Unit Manager for JP Morgan” working in Florence County, SC.

November 2010: SD NY In re Bruce: Chase and its attorneys submit a bogus
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IN THE CIRCUIT COURT OF THE FOURTH
JUDICIAL CIRCUIT, IN AND FOR DUVAL
COUNTY, FLORIDA

CASE NUMBER: 16-2004-CA-4835-XXXX-MA
DIVISION: CV-E

TCIF REO2, LLC,

- ) =
Plainiiff,  A— F I L E D
IN COMPUTER

sp

V.

MAR 0 6 2006

: |

’

B,

MARTIN L. LEIBOWITZ, AS TRUSTE

cte., etal,, e ey et {l

Defendants.
!

MOTION FOR SANCTIONS FOR FRAUD UPON THE COURT

COME NOW, Defendants Robert and Lillian Jackson, by and through their undersigned
counsel, and pursuant to Rule 1.140, Florida Rules of Civil Procedure, hereby move the Court fo
enter sanctions against the Plaintiff, including Dismissal of the pending matter with prejudice and
such other sanctions as the Court deems appropriate. In support of this Motion, Defendants
would state as follows:

1 On or about August 6, 2004, Plaintiff filed a Motion for Summary Judgment with
this Court. In support of the Motion for Summary Judgment, Plaintiff contemporaneously filed
an Affidavit of Indebtedness signed and subscribed by Margie Kwiatanowski, a “Limited Signing
Officer” with GMAC Mortgage Corporation (“GMAC”), the servicing agent for Plaintiff.
Plaintift filed subsequent Amended Motions for Summary Judgment on March 10, 2005 and
November 3, 2005, and again filed Affidavits of Indebtedness signed and subscribed by Ms.

Kwiatanowski, as a Limited Signing Officer.
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2. The Affidavits of Indebtedness contains Ms. Kwiatanowski’s statements,

allegedly under oath, on behalf of GMAC, that she:

(a)-has-f J nal knowledge.of the stat;:suof allmc;;gages,aﬂd;ﬁlgs.géjjléd,ahd . ,7
held by said corporation.” (Affidavit, paragraph 1).

(b) has “cxamined the relevant loan documents and the Complaint, and each
allegation of the Complaint is carrect.” (Affidavit, paragraph 2).

(c) is familiar with the loan payment recards, which arc regularly compiled and
maintained as business records: “These records properly reflect loan payments, charges, and
advances that are noted in the records at the time of the applicable transactions by persons whose
regular duties include recording this information.” (Affidavit, paragraph 3).

(d) swore and subscribed to the statements before a Notary.

3. The Affidavits additionally detail the alleged facts as the status of the mortgage,
including the material dates, the amount owed and the fecs and charges.

4. Ms. Kwiatanowski was deposed at GMAC’s facility in Horsham, Pennsylvania,
on January 31, 2006. See, Notice of Deposition, attached hereto as Exhibit “A” and incorporatcd
by reference. During the deposition, Ms. Kwiatanowski admitied the above statements under
oath were false:

(a) has “personal knowledge of the stafus of all mortgages and notes owned
and held by said corporation.” (Affidavit, paragraph 1).

Ms. K wiatanowski admitted that, while she can access other loan documents, the

statement regarding personal knowledge was false:
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Q. All right. Let me ask you to go to the Amended Affidavit,
which is Jackson 00006, And we’ll start with page - - I'm sorry,
paragraph 1.

-t states that you’re-a limited signing officer and that you have. .. ..o ——...
personal knowledge of the status of all mortgages and notes owned
and held by said corporation.

Do you see that?
A, Yes,Tdo.

Q. How is that true?

A. Well, generally, I understand what a note and a mortgage is,
and how - - how the loan is originated.

Q. Right. But this says you have personal knowledge of the
status of all mortgages owned and held by said corporation;
corporation being TCIF RE02, LLC?

A Well, actually, we're the servicing agent for them. We
would not have originated the loan.

I’m not quite sure how to answer your question, though.

Q. Well, how is it that you have personal knowledge of the
status of all mortgages serviced by GMAC for this claimant?

A Again, ’'m not - - I don’t know.

Q. Do you have personal knowledge of the status of all
mortgages and notes serviced by GMAC for this claimant?

A. No, I do not.

Deposition of Margie Kwiatanowski, taken January 31, 2006 {p. 30 line 9 - p. 31
line 15) (cmphasis added)

allegation of the Complaint is correet.” (Affidavit, paragraph 2).
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Ms. Kwiatanowski testified she reviewed only a single computer screen prepared

by someone else. She did not review any loan documents, much less the “relevant” ones, and did

wooo—n0t read the Cumplaint;,,,,,,, — U UU R et —

Q. Now, paragraph 2 - - and I'm just jumping ahead to your
affidavit. But your affidavits, as you may be familiar, referenced
the fact that you reviewed certain things in order to sign the
affidavits?

Al That’s correct.

Q. Okay. The records in paragraph 2 that are requested are:
Any and all documents, electronic memoranda, policy manuals,
servicing manuals, or other items of any kind reviewed in
preparation for completion of the Affidavit of Indebtedness dated
July 15,2004, and Amended Affidavit of Indebtedness dated
October 20, 2005. And your affidavits are then attached after this,

But my next question is: Is there anything other than what’s sitting
to your left, that you recall reviewing in order to prepare the two
affidavits?

Al 1 would have - - excuse me, I’m sorry. Iwould have
reviewed a screen in our system that populates what the total
indebtedness is. And Idon’t believe a copy of that screen is within

this pile.
Q. Okay. Areyou saying that you reviewed a single screen?
Al Yes.

Q. And when I'm picturing a screen, I'm picturing a single
page of information; or is there more than one page of information
that appears on your screen?

A There is one page of information.

Q. What is that page of information called?

A. [t’s called the foreclosure work screen.
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Deposition of Margie Kwiatanowski, taken January 31, 2006 (p. 19 line 13 - p. 20
line 24)

Q. Okay. Did you review the payment history separately?
A. Iwould have no reason to review it separately.

Q. Okay. Tn other words, you did not review the payment
history before completing your affidavit?

A. That's corzect.

Q. Would you have reviewed the actual note of mortgage
before completing your affidavit?

A, No, I would not have.

Q. Would you have reviewed any of the customer history log,
the document, the discussions back and forth between the
mortgagors and the servicing company?

A. No, Twould not have.

Q. Is it fair to say, then, that in completing an affidavit
such as the ones we have attached as Bates stamped Jackson 3
through 5, and Jackson 6 through 8, that you would have
reviewed one computer screen called the foreclosure work
screen?

Al That’s correct.

Q. And nothing else?

A. That’s correct.

Deposition of Margie Kwiatanowski, taken January 31, 2006 (p. 22 line 16 - p. 23
line 17) (emphasis added)
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* % *
Q. Paragraph 2, it says: T have examined the relevant loan
documents-and the-€ laint;-and each-allegation ofthe ——— —

Complaint is correct.
15 the Complaint part of the foreclosure work screen?
A No, it is not.

Q. Would you have actually read the Complaint before signing
the Amended Affidavit of Indebtedness?

A, No, I would not. 1could have reviewed it because generally
they are downloaded in a system that we have linked to our
attorneys.

Q. Scanned?

A. Yes. Imaged.

Q. Imaged?

A, Um-hmm.

Q. Do you know whether it’s general practice to bring up the
image of the Complaint when you're reviewing the foreclosure

work screen?

A No, I would not.

Q. So typically you would not examine the Complaint before
signing the affidavit?

A That’s correct.

Q. We've already covered that you review the foreclosure

work screen.

‘What arc the “relevant loan documents” that are referenced in
paragraph 27

67
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A, 1 would think that they would have been anything that is
supplied to the foreclosing attorney; it would be the mortgage, the
note, the title policy.

Q... - And did you review the relevant loan doc: ts

consisting of the mortgage and the note and the title policy
before signing the Amended Affidavit of Indebtedness?

A. No, I did not.

Deposition of Margie Kwiatanowski, taken January 31, 2006 (p. 31 line 16 - p. 33
line 6) (emphasis added)

(€) “These records properly reflect loan payments, charges, and advances that

are noted in the records at the time of the applicable transactions by persons whose regular

duties jinclude recording this information.” (Affidavit, paragraph 3).

Ms. Kwiatanowski admitted that she had no knowledge of whether the

information kept was recorded “at the time of the applicable transaction by persons whose

regular duties include recording this information,” and simply relies on the “system” without

having any idea how or whether the “system” confirms entries are made accurately and timely:

Q Do you agree that that sentence, the last sentence of
paragraph 3 of your affidavit, indicates that the entries are made at
the time of the transactions?

Al Yes,1do.

Q. Okay. So then, let me step back and re-ask the question.
How is the system set up to confimm that those entrics arc made

accurately and timely?

A, I wouldn’t be able to answer that,
That’s not my area of expertise,

Q. Well, you swore to this affidavit.

A. Well
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Q. You swore to the truth of the fact that the history is noted in
the record at the time of the transaction.

How-do-you know-that 10-be true? -

A, "Because T~ T have to rely on oilrll‘s-ysﬂtem ofrr;zré;;rri:AAr

Q. Right. Iagree that it’s sct up for you to rely on that, but
that’s not what this says. It says you're swearing to the fact that
that record is accurate and timely.

A T just would have to have confidence in my system that it is
true and correct.

Q. QOkay. Is there any — let me go back to my hypothetical that
1 asked you, where a mortgagor has a conversation with a loan
specialist or work-out specialist, or whatever their title is, and
reaches some sort of payment plan. Okay?

Al Okay.

Q. How is the system set up to confirm, rumber one, that that
conversation is entered that day, for example, versus an employee
taking a note and entering it a week later when they come back
{from vacation; and now is it set up to confirm that the data is
entered accurately, that the employee has the payment numbers and
times of payment and method of payment entered accurately?

A I wouldn't be able to answer that because that’s not in my
unit.
Q. As part of your unit, have you ever gone back to confirm

how you can swear to the truth of this sentence?

A There arc times when I might have to review a loan as far
as conversations, if a borrower was disputing something. There
wonld be those times that I would review the notes and the account
at that point.

But in - in this particular affidavit, I had no reason to go back to review anything.

Deposition of Margie Kwiatanowski, taken January 31, 2006 (p. 34 line 13 - p. 36
tine 20))
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The record in the instant case demonstrates why sorne minimal scrutiny (as

otherwise sworn to in the subject Affidavits, but never actually completed by the Affiant) would

o D DIOCESSATY o . . PO — —

Q. And is it fair to say that as of November 25, 2003, the
Jacksons were completely paid up with GMAC, according to that
entry?

A. T would - 1 would have to confirm that by looking at the
paynient history.

Q. Well, tell me what lse that entry would mean; in other
words, why would that entry be made in the comment history if the
payment history didn’t reflect it as true?

A Well, as it should, it should agree. I don’t ~ 'm not
disputing that. But my feeling would be I would look to sec how
the payments were applicd, to see if they were applied correctly, if
I had a reason to review this account.

Q. Which you did not?

A That’s correct.

Q. ‘Well, isn’t it fair to say that your affidavit indicates that the
payment due February 1, 2004, is the one that placed this loan in
default, correct?

A. . That’s correet.

Q. And that would be a payment due for December, a payment
due for January, and a payment duc for February of ‘04, correct?

Al That’s comect.
Q. Did you ever go back to confirm whether those were the
payments that threw this loan into default?

A, 1 would only know what the due date is in the system.



362

Q. Just based on what the foreclosure work screen says?
A. That’s correct.

S O Pttt Wouid youknow who the person ~ because.] want.to be
fair, now that I have an undcrstanding of your role in this.

Would you know who the person would be who would be most
familiar with the entries on the comment history that we’re going
over right now?

A T don’t think I could give you a’specific person, no.

Q. Okay. If1told you that Mr. and Mrs. Jackson have
canceled checks showing payments cashed by GMAC on January
5 of ‘04 and February 14, of *04, you have no explanation for that;

that’s not your role in reviewing this?

A, That’s correct. That’s something payment research would
handle.

Q. Okay. With regard to whether the payments were
accurately allotted to principal and interest as opposed to paid from
suspense or pay to suspense, that would not be your role?

Al That's correct.

Q. Allotting the payments accurately is not your role?

A That’s correct.

Deposition of Margie Kwiatanowski, taken January 31, 2006 (p. 49 line 10 - p. 51
line 21)

Unfortunately, while the Affidavit reflecting swom testimony to the Court
indicates the Affiant has conducted a complete review of the file, GMAC’s system is designed so
that other departments within GMAC are responsible for reviewing the data:

Q. Allright. Ms. Kwiatanowski, let me ask you this: Is there

any reason or any way in the system that is set up within GMAC

for the foreclosure work screen to indicate any problems or issues

or disputes prior to the day you review it?

A No.
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Q. If there are comments in the - I forget what we called them
— the comment history, if there are comments here that note, for
example, that the borrower is having problems trying to get

~-someone to resolve-escrow and payment applications-issues;if - -

.- there-are-comments-that say-Account.escrow. payment may-not-be...
correct, sent for explanation, that type of thing, are any of those —
or do any of those result in any sort of flags that get to the
foreclosure work screen?

A If there were any reason, if there was a dispute prier to a
loan being referred, they would put what we call a CIT on the loan;
that would prevent it from being referred while it was being
researched.

Q. Okay. And I do see that, the listing for CIT, throughout this
history.

‘What then, stops that CIT trigger and sends it on to your
depariment, or stops the CIT hold and then sends it on to your
department?

A. 1 believe there’s -- I believe there’s two different CIT's for
different lengths of time to keep it on hold. Ibelieve ~ and also it
would fall into someone’s queue to see whether or not that should
be removed prior to removing it; to see, for example, to see if the
research has been completed. And if it has been and they find no
error of GMAC’s, then they would remove that CIT and that would
move forward to foreclosure.

Q. Okay. Which department conducts that analysis —

A, It would -~
Q. —is it done before it gets to your department or your unit?
Al Yes.

Q. Okay. How's that get done?

A. It would be through customer service. It would really
depend on what the issue was as to what unit would be handling it.

11

72



364

Q. Okay. Well, for example, here we have — and I'm just summarizing this,
and just because I think it is accurate ~ but there arc entrics here throughout with
regard to a dispute in how the payments are being applied; you know, one notation

- here made by a GMAC individual that the account escrow payment may.not.be.... .

|

—correct;-sent for.explanation. ... . I

How can you — or can you tell from that which unit is handling the
review?

A No, I cannot.

Q. What are the names of the units that do the reviews; you
said there were two?

A Well, there’s a payment - there’s payment research.
There’s an escrow unit if it were a dispute with taxes or insurance,
they would need to review it. For an Ml issue, that area would
review it. It would all depend on the issue —

Q. Okay.
A, — who would be rescarching it.
Q. Ts there a way to tell from the comment historics which

units resolve the dispute?

A. 1t would show by that teller number on there who the
assoclate was.

Q. Okay.

Al And then you would know from there what unit they would
come from.

Q. And again, that gets done on the DocTrac —T'm sorry.

A. The XNet.

Q. KNet?

Al Preconversion, on the XNet,

Q. Okay.

A. Postconversion, we can do it right on our system.
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Q. Ts there a review process to make sure that the conclusion is
accurate?

A T-wouldn’tbe-able to-answer that -~~~ T e
Deposition of Margie Kwiatanowski, taken January 31, 2006 (p. 58 line 7 - p. 61
line 24) -

(d) swore and subscribed to the statements before a Notary.

Finally, Ms. Kwiatanowski admitted at the deposition she did not sign the
Affidavits in front of a notary, but that it was “our” regular practice for the Affidavits to be
placed in a folder and sent across the building to be signed by the notary, sometimes on another
day:

Q. On Ms. Holmes” notary section, do you sce there that she
does not fill out the name of the person who is taking the oath?

Al I see that now, yes.

Q. And do you see that she also does not have a notary stamp?
A I see that also, yes.

Q. Are you familiar with Pennsylvania’s notary statute?

Al 1 realize that they have to have a stamp to notarize.

Q. And that both of those are violations of Pennsylvania’s
notary statute?

A, I would think so, yes.

Q. How is it that you and Ms. Holmes ended up in the same
plage at the same time for completion of the affidavit, how does
that physically work?

Al Well, all doguments that we sign already sworn in, she
would hand me personally. So she would just sign off - she would
notarize it after I signed off,

Q. Are you two in the same room when that’s done?
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A. Yes.

Q. Okay. How is that physically done, is what I zm asking?

A, We-would —anything that Lwould sign over to - anything I

would sign off, I would give to her to notarize,

Q. Okay. And how ~ again, how is that physically done; do
you and she meet in the same room, at the same time in the
same place?

A, She is in the same building, X—1 would leave ~ it could
be more than just one affidavit in a folder and I waited for her

to notarize.

Q. Okay. But by then, I'm taking it that she notarizes it at a
different time than you sign it?

A. That’s correct.

Q. Okay. Is that also true fot the signature on Jackson 000087
A. Yes, that’s correct.

Q And that appears to be a Brenda Staehle?

A Brenda Stachle.

Q. Staerle, S-T-A-E-R-L-E.

A Actually it’s S-T-A-E-H-L-E.

Q Okay. Thank you.

And she does indicate that you are the person swearing, and she
does have her notary stamp here. But what you’re indicating is you
signed the document —

For example, the Amended Affidavit of indebtedness, which is
6 through § on our Bates stamp, you sign the document, you
put it in a folder, it gety routed to V5. Stachle and then she
signs if at a later time?

A That’s correct.

Q. Do you know if she signs it on the same day that you do?

14
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Al Generally, yes, she would.

Q. How do you know that, what’s the controt for that?

A~ Because they would try.to.complete something withinthe
same day; as we have our guidelines to fallow and our time frames

10 get it back to the processor, to supply it back to the attorney.

Q. Okay. But there’s no doubt that she doesn’t notarize it
— or she doesn’t witness your signing?

She docs not witness or did not witness you placing your
signature on Bates stamp §; is that correet?

A That’s correct.

Deposition of Margie Kwiatanowski, taken January 31, 2006 (p. 27 line 4 - p. 30
line 8) (emphasis added)

Clearly, the notary statutes of both Pennsylvania (57 P.8. 158) and Florida
(Section 117.05, Florida Statutes) are violated by the process used by GMAC in the instant case
(and in all other cases, given the procedure outlined by Ms. Kwiatanowski.) Violation of
Florida’s notary statutes in the manner described (notarizing a signature if the person whose
signature is being notarized is not in the presence of the notary at the time} constitutes
malfeasance and misfeasance in the conduct of official duties, pursuant to Section 117.10%(9),
Florida Statutes. Under Pennsylvania law, when a notary certifies a document, the notary attests
that the document has been executed, that the notary was confronted by the signor, that the siguor
is the person whose name is subseribed, and that the notary is verifying the dute of execution. In

Re Fisher, 320 B.R. 52, at 63 (13.D. Penn. 2005) (emphasis added.)

5. As referenced above, the Affidavits of Indebtedness filed by GMAC in
furtherance of the foreclosure constitute swom testimony to this Court in validation of the debt
and GMAC’s right to callect the debt. Unfortunately, the Affidavits are rife with falsehoods and

misstatements; GMAC’s system does not allow the Affiant (or her entire department, for that

15
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matter) any opportunity to review the actual history of the loan or any of the loan document, as

the Affidavit other\mse maintains to Lhe Court. Defendants assert the ﬁhng of such false sworn

testimony isa fraud upon this Court.

6. Tt is appropriate for the trial court to dismiss an action based on fraud,
provided that there is a blatant showing of “fraud, pretense, collusion, or other similar
wrongdoing.” Distefano v. State Farm Mumal Automobile Ins, Co., 846 So. 2d 572, 574 (Fla. 17
DCA 2003).

7. Misrepresentations in the Affidavit are willful frand, interfering with the
Court’s “ability to impartially adjudicate a matter by improperly influencing the trier of fact or

unfairly hampering the presentation of the opposing party’s claim or defense.”/d.

8. This Court should dismiss the pending action with prejudice and award such other

relief as the Court deems just and appropriate.

WHEREFORE, Defendants Robert and Lillian Jackson, respectfully request this Court
enter sanctions against Plaintiff, including entry of a Dismissal with Prejudice and such other
relicf as the Cowrt deems just and appropriate.

DATED at Jacksonville, Duval County, Florida, this __%_ day of March, 2006.

LAW OFFICES OF TROMBERG
& KOWALSKI

‘(ed;}l;%berg, Esi ,qmre ([B ¢ 246%14)
Kowalski, Jr., Esquire FBN: 852740)
Charlic F. Schmitt (FBN: 0012803)

4925 Beach Boulevard

Jacksonville, FL. 32207

Telephone: (904) 396-5321

Facsimile: (904) 396-5730

Attormeys for Defendants

16
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IN THE CIRCUIT COURT OF THE FOURTH
JUDICIAL CIRCUIT, IN AND FOR DUVAL
COUNTY, FLORIDA

CASE NUMBER: 16-2004-CA-4835-XXXX:-MA
DIVISION: CV-E

TCIF REO2, LLC,

Plaintiff, ' L
TRUMENT]

"y

v. “UTER
(R
MARTIN L. LEIBOWITZ, AS TRUSTEE,
cte., ctal.,
Defendants.
/

ORDER GRANTING DEFENDANTS’ MOTION FOR SANCTIONS

This cause came before the Court on April 5, 2006 on Defendants Robert Jackson and Lillian
Jackson’s Motion for Sanctions for Fraud Upon the Court. The Court has reviewed the pleadings,
considered arguments of counsel, and is otherwise fully advised in the premises.

The Court finds Plaintiff, through its servicing entity, GMAC Mortgage Corporation,
submitted false testimony to the Court in the form of Affidavits of Indebtedness signed and
subscribed by Margie Kwiatanowski, a “Limited Signing Officer” with GMAC Mortgage
Corporation. The submission of the false Affidavits was pursuant to protocols and procedures
wherein Ms. Kwiatanowskl, as Limited Signing Officer, would atiest to review of the relevant loan
documents, the Complaint, and the loan payment records, when in fact (as swomn to by Ms.
Kwiatanowski in her deposition) she neither reviewed the referenced recor&s nor was familiar with
the manner in which the records were created by GMAC on behalf of Plaintiff. Tn her deposition,
Ms. Kwiatanowski admitted none of the Affidavits were signed before a Notary, and that Affidavits

of the sort filed by Plaintiff would be signed and then left in a folder, to be notarized at a different
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time. The admissions by Ms. Kwiatanowski in her deposition dircctly contradict the swomn

testimony to the Court in the form of the referenced Affidavits, both as to the substance of the

Affidavits and with regard to whether the Affidavits ‘were swom 10 before a notary.

The Court recognizes the statements made by Plaintiff”s counsc] at the hearing to the effect
that the procedures in place at GMAC with regard to servicing of this Plaintiff’s loans were being
corrected. The Court finds the submission of false testimony to the Court in the manner deseribed
does not rise to the level required in order for this Court to dismiss the action. Cox v. Burke, 706
S0.2d 43 (Fla. 5* DCA 1998.) The Court will not condone Plaintif’s actions in filing false
testimony, however, and the Court has both the inherent authority to sanction Plaintiff's actions,
based upon the findings set forth abovc, and finds sanctions to be appropriate. It is therefore:

ORDERED AND ADJUDGED:

1. Defendants® Motion for Sanctions for Fraud Upon the Court is GRANTED.

2. The subject Affidavits as complcted by Ms. Kwiatanowski are and same he stricken.

3. The Court orders Plaintiff to pay Defendants’ attomeys’ fees and costs for the efforts
refated to the taking of Ms. Kwiatanowski’s deposition. Based upon a review of the record and the
Affidavit filed by Defendants’ counsel, the Court [inds 4 reasonable sanction to be _‘i}_ hours of
attomey’s {ime and further finds a reasonable, local hourly rate to be $250.00, and further awards
costs in the amount of M‘j_)l/ Therefore, the Plaintiff, TCIF REO2, LLC, Inc. shall forward to
defense counsel payment of $XA3L\ _qi in sanctions for the reasons set forth above within

@ days from the date of this Order.

4. Counsel for Plaintiff shall file with the Court GMAC’s written cxplanation and

confirmation, on behalf of Plaintiff, that GMAC’s policics and procedures with regard to the

servicing of all of this Plaintiff”s loans within the State of Florida have been modified, in accord with

2
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representations made by counsel to the Court that such modifications were being made, to confirm
the affidavits filed in future foreclosure actions in Florida accurately memorialize the actions and
conduct of the affiants. The written confirmation of policy changes, and an explanation for the

5,, o days of the date of this

policies now in place, shall be filed with the Court within _

Order.

DONE AND ORDERED, in Chambers, at Jacksonville, Duval County, Florida, this M

day of May, 2006. m

Circult Courzt/}uége 4

il

Copies to: James A. Kowalski, Ir., Esquire
Roy A. Diaz, Esquire

WITNESS ny
Jacksonwilts, Flos

gl
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IN THE CIRCUIT COURT FOR DUVAL
COUNTY, FLORIDA. CIVIL DIVISION

CASE NQ. 162004CA00483 5303 XMA

¥

TCIFRIEO2, LLG, "
UL
Plaintiff, e |
Vs, . |
ﬁﬁgfgg};@i&“
MARTIN L. LEIBOWITZ, AS TRUSTEE UNDER THE | G B
JACKSON FAMILY LAND TRUST DATED NOVEMRER CN-¢€

18, 2002; ROBERT L. JACKSON; LILLIAN M. JACKSON;

WILLIAM W. MASSEY, Iil; STATE OF FLORTDA

DEPARTMENT OF REVENUE; UNKNOWN TENANT  rc weraiuent
NG. 1; UNKNOWN TENANT NO. 2, et. al., IN COMPUTER

Delendants.
/

PLAINTIFF’S NOTICE OF COMPLIANCE WITH THIS COURT'S
ORDER DATED MAY 1, 2006

COMES NOW, the Plainiiff, TCIF REO2, LLC., by and through its undersigned counsel, and
fites this Notice of Compliance with this Court’s Order dated May 1, 2006, and states that the Plamtiff
has forwarded a check to opposing counsel as required pursuant to paragraph 3 of said Order, and has
simultaneously herewith submitted the Directive to the Court, as required pursuant to paragraph 4 .

CERIIFICATE OF SERVICE

1 HEREBY CERTIFY that a true and correct copy of the foregoing Notice of Compliance has

been sent via U.S. Mail this ﬁday of June, 2006 to all parties on the attached Service List.

SMITH, HIATT & DIAZ, P.A.
Attorneys for Plaintiff
2691 East Oakland Park Boulevard, Suite 303

Florida Bar No.. 767700

RACLIENTIG 126-245 64 Notice of compliance with court order 5-1-06.wpd

33
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Smlth 2691 E. Oukland Park Blvd
e Suire 303
Fort Lauderdale, Florida 33306

Hlatt & (954) 564-0071 Telephone

(954) 564-9252 Facsimile

lNSTTH's
. RUMENT;
~-Piaz; PA~ - N Nisiiog &

1
COMPUTER
ATTORNEYTS PO Box 11438
J. THAYER Fort Lauderdale, Florida 33339-1438

Foge 12, 2006 _Q E@EEWE :

JUN 13 2008
Via Overnight UPS
BERNARD NACHMAN

The Honorable Bernard Nachman

Duval County Courthouse (L [
L

330 E. Bay Street, Room 202
Jacksonville, FL 32202-

RE:  TCIF REQ2, LLC v. MARTIN LEIBOWITZ, as Trustee, et al
Case No. 162004CA004835XXXXMA

LV E &

Enclosed with this comrespondence is a courtesy copy of the Plaintif”s Notice of Compliance

]
=
n
=
=
bl
=N
i

Dear Judge Nachman:

with this Court’s Order dated May 1, 2006, and the original signed Directive from GMAC regarding its [
policics on Alfidavits being filed with the court in connection with mortgage foreclosure cases. SN
2

Thank you for your consideration. =

m

o

Roy A. Diaz
For the Firm

Enclosures

cc:James A. Kowalski, Jr., Bsq
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A POLICY DIRECTIVE FROM THE LEGAL STAFE
DOCUMENT SIGNATURE PRACTICES

The Legal Staff and its retained outside counsel present evidence to the courts in probably
all jurisdictions. This evidence takes the form of written documentation signed by authorized
corporate representatives. Some of thesc documents are notarized either as a simple notarial
certificate and others notarized as sworn instruments before the notary. The following directives
make not only good business sense but are commanded by statute. Thus, besides financial impact
in the cases we handle, the signing process may invoke sanctions by a court. It is the integrity of
our cases that is at stake and we cannot afford anything less than full accuracy.

1. Any signatory in behalf of the corporation must read and fully understand the instrument
that is being signed. Do not sign unless you have that comfort level.

2. Any signatory in behalf of the corporation must be properly authorized by the corporation.
When in doubt, consult with your manager or the Legal Staff for guidance.

3. Do not sign verifications on court pleading documents unless you have independently
reviewed and checked the facts.

4. Sign instruments only in the presenee of the witnessing notary public.
5. Ifthe text of the notarial certificate contains an oath (e.g. “Subscribed and sworn to before
me. . .” or similar words) the notary must affirmatively say to the signer, “Do you so

swear?”.

6. Pre-signing notarial certificates before the signer are prohibited by law everywhere.

85
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CERTIFICATION

The undersigned certifics that as of June 1, 2006, the attached Policy Dircctive on
Document Signature Procedure has becen distributed to lhe assoclate general counsel and
associate counsel of the respective business units of GMAC Mortgage Corporation for
distribution to authorized signatories within the enterprise. This Policy Directive is a
reaffirtnation of existing procedures incorporating the statutory mandates to notaries

public of the respective residence states of such notaries public.

- -

Jamnes J. Barden
Associate Counsel — Legal Staff

June 6, 2006

5, THE
Fiorida, DD
and conect
in the offize o} the

WITRESS sy
Jacksomvilio, Fiorida,
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UNITED STATES DISTRICT COURT
DISTRICT OF MAINE
US BANK NATIONAL ASSOCIATION AS
TRUSTEE FOR BAFC2006-1,
Plaintiff
V.
GORDON T. JAMES

Defendant/Third-Party
Plaintiff
V.

GMAC MORTGAGE LLC and QUICKEN

)
)
)
)
)
)
)
) 2:09-¢v-00084 - JHR
)
)
)
)
LOANS, INC. ;
)

Third-Party Defendants

PLAINTIFF AND GMAC MORTGAGE LLC’S MEMORANDUM IN OPPOSITION TO
DEFENDANT’S MOTION FOR RELIEF PURSUANT TO Fed. R. Civ. P. 56(g)

Through his Motion for Relicf Pursuant to Fed. R. Civ. P. 56(g), Defendant attempts to
parlay procedural defects in the execution of an affidavit into a smmmary judgment ruling in his
favor. Defendant fuils to offer, however, a convincing argument that the affidavit in question
was “presented in bad faith or solcly for the purpose of delay” as required by Rule 56(g).

Central to the determination of that issne, although almost entirely overlooked by Defendant, is
that every fact contained in the affidavit in question material to the disposition of the merits of
the case is true. Even if Defendant could clear the “bad fajth” hurdle, the sanctions requosted are
disproportionatc and would represent a windfall for the Defendant borrower. Rule 56(g) docs
not support such relicf in the circumstances. Defendant’s Motion should thercfore be dended,

FACTUAL BACKGROUND

Defendant, Gordon T. James (“Defendant” or “James”) executed a Note and Mortygage in
conncetion with a loan for $207,000.00 currently held by Plaintiff U.S. Bank National

Association as ‘frustee for BAFC 2006-1 Trust (hercinafter “Plaintiff” or “U.S. Bank”) and

{W1901033 4
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serviced by Third-Party Defendant GMAC Mortgage, LLC ( “GMACM”). (Dcclaration of Aixa
M. Torres dated August 10, 2010, Exhibit 1, at §9 2, 3,4, 5.) Defendant admits that he has failed
to make multiple monthly payments on this martgage loan from 2007 through the present.
(Deposition of Gordon James, Exhibit 2, at 139-140, 198-199; Ex. 1 at 146, 8.) As a result of
that delinquency, Plaintiff hrought this action to foreclose on the subject property.

On April 26, 2010, Plaintiff moved for summary judgment on its claun for foreclosure.
‘The material facts establishing Defendant’s delinquency werce set forth in an affidavit exceuted
by Jeffrey Stephan, a limited signing officer at GMACM, subrmitted in support of Plaintiff’s
Motion for Summary Judgment. (“Stephan Affidavit,” Doc. 93.)

In June of 2010, Defendant and GMACM on behalf of U.S. Bank entered into a
temporary loan modification agreement under the Home Affordable Modification Program
(“HAMP™). (Dcclaration of John Meinecke, Doc. 163-1, at §6.) In light of this modification
agreement, Plaintiff no longer wishes to devotc the resources nceessary to pursuc forcclosure at
this time, and has moved pursuant to Fed. R. Civ. P. 41{a)(2) to disriss voluntarily its claim for
foreclosure. (Plaintiff’s Motion to Dismiss Complaint, Doc. 163.)

Although Defendant may take issuc with the mapner in which the Stephan Affidavit was
exceuted and notarized, the substance of the affidavit is true and correct in all respects material
to the merits of Plaintiff°s claims for relief, and Defendant docs not and cannot dispute that.
Defendant nevertheless asks this Court to set aside his own concessions and admissions, and to
disregard established material facts, as a means of punishing Plaintitf for procedural deficiencies
related 1o an affidavit.

Specifically, Defendant through his Motion under Rule 56(g) asks this Court to enter
summary judgment in his favor on Plaintiff’s foreclosure ¢laim, and to deny Plaintiff’s and

GMACM’s Motion for Summary Judgment on all counterclaims and third party claims, based

JWLS01433.0
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upon procedural defects in the cxecution and notarization of an affidavit. Defendant has not
offered any persuasive proof, however, that the affidavit was submitted to the Court in bad faith.
Morcover, while not conceding that the Stephan Aftidavit was submitted in bad faith as that term
is used in Rule 56(g), sanctions levied against Plaintift, if any, should comport with the sanctions
contemplated by applicable law governing affidavits offered in bad faith. Certainly, Defendant
1s not entitled to a favorable sumumary judgment ruling bascd solcly on procedural errors that did
not alter the substantive information relied upon in this action.

ARGUMENT

L Rule 56(g) sanctions against Plaintitf should be reserved for egregiously bad
conduct and are unwarranted in this case.

Defendant’s motion invokes Rule 56(g) of the Federal Rules ot Civil Procedure which

provides as follows:

If satisfied that an affidavit under this rule is submitted in bad faith or
solely for delay, the court must order the submitting party to pay the
other party the reasonable expenses, including attorney’s fecs, it incurred
asaresult, An offending party or attorney may also be held in contempt.

Fed. R. Civ. P. 56(g).

While Rule 56(g) sanctions are not often at issue in the federal courts, therc are a few
First Circuit cases in which courts have considered sanctions for affidavits made in bad faith.
See e.g., Fort Hill Builders, Inc. v. Nat’l Grange Mutual Ins. Co., 866 F.2d 11 (1st Cir, 1989);
Michael v. Liberty, 566 F.Supp.2d 10 (ID. Me. 2008). In both of these cases, the court
determined that there was no bad faith under Rule 56(g) and declined to award sanctions. See
Fort Hill Builders, 866 F.24d at 16 (finding no bad faith when affidavit raised a weak claim of
bias but was not trivolous); Mickael, 566 F.Supp.2d at 12 (finding no had faith when atfidavit
included a factual inaccuracy but there was no cvidence the inaccuracy was intentional). In fact,
the First Circuit has stated that “[t]he rare instances in which Rule 56(g) sanctions have been

imposed, the conduct has been particularly cgregious.” #ort Hill Builders, 866 ¥.2d at 16 (citing

{W1901433.4} 3
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cases from other circuits in which Rule 56(g) sanctions have boen imposed for such egregious
conduct).

One of the few cases in which a court imposed sanctions pursuant to Rule 56(g) is Cobell
v. Norton, 214 FR.D. 13,22 (D.D.C. 2003). The Cobell court granted sanctions and held
defendants in contempt only after noting that defendants misrepresented the nature of certain
accountings which were detailed and filed in a “materially misleading” affidavit. Jd. at 18. The
Cobell court took issue with the fact that the affidavit was materially misleading to find that the
affidavit was filed in bad faith. 74 The court concluded that in order to merit a finding of bad
faith, the conduct should be “particularly cgregious”™ and “entirely unwarranted.” Jd. at 21
(citing Forr 1{ill Builders, 866 ¥.2d at 16). A procedural deficiency was not the issuc in Cobell.
In Cobell, the bad conduct resulting in sanctions was described as a “pattern of deceit by
defendants that was demonstrated in the factual finding made ... The court [was] unwilling to
turn a blind eye to yet another demonstration of defendants” misconduct and their willingness to
mislead the Court and to misrepresent the truth whenever it suits them.” /d. at 21.

Other courts have taken a similar approach and awarded sanctions only when false
affidavits were submitted knowingly in an effort to mislead the Court. In 4crotube, Inc. v. J.K.
Fin. Group, Inc., 653 F.Supp. 470, 478 (N.D. Ga. 1987), the court imposcd sanctions when a
party submmitted an affidavit that flatly contradicted the party’s admission in its prior amended
answer to the complaint but declined to alter its position when confronted about the

B

inconsistency. The court explained that the affiant’s testimony “was flatly at odds with facts
indisputably within his knowledge” and was “an etfort to mislead the Court and to delay the
proceedings.” Id. Similarly, in Barticheck v. Fidelity Union Bark, 680 ¥ Supp. 144, 147-148

(DN, 1988), the court imposed sanctions when a party submitted an “eleventh hour affidavit

which clearly contradict[ed] her prior swomn testimony” in an effort to create a triable issue of

(Wi433.4} 4
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fact to defeat summary judgment. The court noted that sanctions were appropriatc because the
affidavit was “inexplicably contradictory” 10 prior deposition testimony. fd. at 150.

Tn sharp contrast to those knowingly deceitful submissions of material representations of
fact, Plaintiff, in the instant action, submitted an affidavit that is factually sound but procedurally
flawed. Furthermore, Plaintitf has acknowledged the procedural deficiencies of the Stephan
Affidavit and has submitted the subsequent declaration of Aixa Torres which confirms the
accuracy of the material facts set forth in the Stephan Affidavit concerning Defendant’s default
giving rise to the foreclosure action.

Defendant contends that Plaintiff relied on the Stephan Affidavit after learning of these
procedural flaws when it did not address those flaws in its Reply to Defendant’s Opposition to
Plaintiff’s Motion for Summary Judgment. At the time Plaintiff filed its Reply, however, the
period of time for Mr. Stephan to read and sign the deposition transcript in which these
procedural flaws were described had not yet expired. Mr. Stephan’s deposition took place on
June 7, 2010, in the casc of Federal Nutional Mortgage Association v. Nicolle Bradbury
pending in Maine State District Court, and Plaintiff filed its Reply (Doc. 134) on Junc 16, 2010.
Plaintiff was entitled to sufficient time to investigate any potential corrections or clarifications to
Mr. Stephan’s testimony before acting to correct his affidavit,'

Defendant has asscrted that these procedural deficiencies have produced an affidavit that
is “fundamentally false.” Plaintiff acknowledges that the Stephan Affidavit contained an
inadvertent inaccuracy concerning the Note and its endorsements, and has submitted the
declarations of Judy Faber and Alexander Saksen to explain and correct that inaccuracy. ‘That

inadvertent inaccuracy, however, did not misrepresent any of the material facts in the foreclosure

* Defendant also mentions another deposition of Mr. Stephan taken in a Florida action during Deecmber
2009, however therc is no suggestion that counsel representing Plaintifl in this case in Maine was aware
of that Florida testimony betore presenting Mr. Stephan’s affidavit in this case.

{wis1atia) 5
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action and docs not render the affidavit “fundamentally false.” Morcover, the inaccuracy was
not submitted to the court knowingly or with the intent to deceive, distinguishing the present
situation from cases in which courts have imposed sanctions under Rule 56(g).

In the months prior to filing the above captioned foreclosure action, counsel for Plaintift
believed that it had obtained from GMACM a copy of the original Note as it existed at the time
of Defendant’s default giving rise to the foreclosure action and that the original Notc was
missing the endorsement to U.S. Bank. (Declaration of Alexander Sakscn, dated August 10,
2010, Exhibit 3, at 4 5). Out of a good faith belicef that the Note nceded to be endorsed to U.S.
Bank prior to filing a corplaint for foreclosure, Plaintiff”s counscl requested that GMACM
endorse the Note to (J.S. Bank. (Ex. 3 at § 6). This endorsement was made by Jeffrey Stephan
on September 22, 2008, well before the mitial Complaint in this action was filed in state court in
January 2009. (Ex. 3 at % 6). In Junc of 2010, after it becamce clear to GMACM that Plaintif’s
counscl had not obtaincd a copy of the correct original Note, GMACM sent to Plaintiff’s counsel
the original Note, containing all current cndorscments, including the one to U.S. Bank. (Ex. 3 at
9 10; Declaration of Judy Faber, dated August 10, 2010, Exhibit 4, at § 3). Therefore, the
Stephan endorsement proved to have been duplicative of a priot endorsement. Upon reecipt of
the correct original Note, counsel for Plaintiff promptly subrmitted a copy to the Court and to
opposing counsel. (Ex.3atq11).

The Stephan Affidavit stated that Defendant exccuted the Note with Quicken Loans, and
that the Note was endorsed to U.S. Bank by the endorsement made by M. Stephan and attached
to his affidavit. The material fact of that statement - that the Note was endorsed to the current
holder U.S. Bank - is and always has been truc. Moteover, the mistaken submission of the
Stephan endorsement was not undertaken in knowing deceit. Rather, the Note endorsed by

Mr. Stephan was submitted with a good faith belicf in its authenticity as the original Note.

wigaiena) 6



Defendant makes much of what he alleges to be GMACM's failure to implement a policy
directive relating to the signing of affidavits following sanctions imposed by a Florida court in
2006. It is worth noting that this order, entered by the Circuit Court of the Fourth Judicial
Circuit, in and for Duval County, Florida, on its face applied to policics and procedures
govemning servicing of loans “within the State of Florida.” The relevance of this order in
addressing a situation involving a [oan in Maine several years later is significantly overstated by
Defendant. Certainly, the procedure followed by Mr. Stephan in executing his affidavit in this
casc was flawed, and Plaintiff does not dispute that. The issuc on Defendant’s Rule 56(g)
Motion, however, is whether the affidavit was “submitted in bad faitb or solely for delay.” Fed.
R. Civ. P. 56(g). With that asscrtion, Plaintiff very much takes issue. Rushed and abbreviated
procedures, however iinproper, are not the same as “bad faith,” particularly in the absence of any
intentional misrepresentation of material fact. Defendant has not shown that the Stephan
Affidavit and endorsement were submitted to this Court in bad faith. There is simply no basis
for a finding of bad faith in this case under Rule 56(g).
1L Even il Plaintiff’s conduct coustitutes “bad faith,” it decs not warrant such an

extreme sanction as favorable rulings for Defendant on summary judgment
conceruing all pending claims.

The court’s discretion to impose sanctions for a party’s failure to comply with the rules of
civil procedure is not without limits and guidelines. Young v. Gordon, 330 F.3d 76, 81 (1st Cir.
2003). As Defendant himself pointed out, it is incumbent upon the court to “fit the punishment
to the severity and circumstances of the violation” when determining what, if any, sanctions are
to be levied apainst a party. Id.

Defendant’s request for summary judgment can be likened to a request for dismissal on
the merits. The drastic sanction of dismissal is reserved for those extreme cases in which “a

party has engaged deliberately in deceptive practices that undermine the integrity of judicial

JWmarie 7
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proceedings because courts have inherent power to dismiss an action when a party has willfully
deccived the court and engaged in conduct utterly inconsistent with the orderly administration of
Justice.”  Gilbertv. Blount, Inc., 2006 WL 3081384, at *4 (D. Me. Oct. 27, 2006) (citing Menz v.
New Holland N. Am., Inc., 440 F.3d 1002, 1006 (8th Cir. 2006)).

While Plamtiff acknowledges that it failed to comport with the standards for a properly
exceuted and notarized affidavit, such action was not deceptive in nature concerning the merits
of the litigation and certainly is not “utterly inconsistent with the orderly administration of
justice.” Id. In fact, Plaintiff has filed the declarations of Aixa Torres, Judy Faber, and
Alexander Saksen Lo ensure that the record before the court is factually and procedurally sound.
Therefore, the integrity of this court is not undermincd by the procedurally defective affidavit.
Moreover, the material facts containcd m the affidavit are true and the fact that the cndorsement
to U.S. Bank was accomplished by an endorsement other than the onc Plaintif’s counscl initially
believed to he effective does not change those material facts, Indeed, Defendant’s primary
complaint about the procedurally defective affidavit — that the affiant did not have personal
knowlcdge of the information contained in the business records attached thereto - is itself
immatcrial hccause Mr. Stephan’s affidavit was bascd on his knowledge of business records, not
his personal knowledge of the events

Rule 56(g) expressly contemplates only money damages as the sole sanction for
submission of an affidavit in bad faith. Trial courts have a comprehensive arsenal of civil
procedurc rules to protect the cowrt from fraud and abuse. Chambers v. NASCO, Inc., 501 U.S.
32,62, (1991) (Scalia, J., dissenting).  Pursuant to Rule 56(g), a trial court can punish contempt
of its authority by “award|ing] expenses and/or contempt damages when a party presents an
affidavit in a sumumary judgment motion in bad taith or for the purpose of delay.” Chambers,

501 U.S. at 62 (Scalia, J., dissenting). 1n other words, a {inding of contenipt as a result of a bad

{W19014334) 8
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faith affidavit is punishable with an award of expenses and fees or other monetary award, not
summary judgment for the opposing party. This is especially true in the instant action where
there is no fraud and the alleged sanctionable action amounts to a procedural deficicney.
Additionally, IDefendant asks this court to permit it to conduct further discovery into the
Stephan Atfidavit and endorsement. This request not only exceeds the bounds of any reasonable
sanction, but it is a pointless fishing expedition because Plaintiff has admitted the deficiencies in
the Stephan Affidavit and is no longer relying on it in any respect. Plaintiff, through its Motion
to Stay, offercd to allow additional discovery of the true original Note which former Plaintiff’s
counscl discovered and presented to the Court only recently, but Defendant, apparently satisfied
with the authenticity of that original Note after inspecting it, declined that invitation by opposing
Plaintiff’s Motion to Stay. Tt is not reasonable for Defendant to request at the same time
discovery not rcasonably calculated to produce facts relevant to the issues remaining in this case.
Alternatively, Defendant asks this Court to conduct its own inquiry into the role of
Plaintiff’s counsel and GMACM with regard to the filing of the Stephan Affidavit, While a
court certainly has the power to conduct an independent investigation, there is no fraud here that
would warrant such an inquiry. Chambers, 501 U.S. at 44 (citing Universal Qil Products Co. v
Root Refining Co., 328 U.S. 575, 580 (1946)). As stated above, the material facts contained in
the Stephan Affidavit are true in substance, and the sole factual crror concerning the
endorsement to U.S. Bauk was inadvertent and does not affect the underlying fact that at the time
the Complaint was filed, U.S. Bank was the holder of the Note. There simply is no clement of
frandulent intent or malice detnonstrated in Plaintiff’s actions, and certainly no complicit
behavior on the part of Plaintiff’s counsel, that would warrant such an cxtraordinary inquiry

action.
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Summary judgment for Defendant on the foreclosure claim and a favorable ruling for
Defendant on his opposition to Plaintiff’s and GMACM’s Motion for Summary Judgment
concerning all counterclaims and third party claims would result in a windfall to Defendant.
Defendant was contractually obligated to make payments pursuant to his mortgage and he failed
to do so, resulting in the instant foreclosurc action. Plaintiff was and is contractually entitled to
forcclosc on the subject mortpage, and Plaintiff’s recent request to dismiss the Complaint does
not change that fact. The procedurally defective affidavit does not in any way alter the material
facts proving Defendant’s delinquency and Defendant fails to and cannot identify any prejudice
cxperienced as a result of the procedurally defective affidavit. Morcover, that affidavit has
absolutely nothing to do with any of Defendant’s counterclaims. Plaintiff maintains that there is
not the requisite “bad faith” on its part to wartant sanctions, but in the event this court determines
nevertheless that sanctions are warranted, those sanctions should address actual prejudice to the
Defendant resulting from Plaintiff’s conduct without creating a windfal) for Defendant.

CONCLUSION
Plaintiff concedes that the Affidavit of Jeffery Stephan was procedurally flawed in its

exccution and notarization, however the underlying material factual substance of the Stephan
Affidavit remains accuratc. The inquiry requested by Defendant is unwarranted because the

defective affidavit was not frandulent or malicious, and is no longer relicd on by Plaintiff.

Neither were Plaintiff's counsel and GMACM complicit in any bad conduct as alleged.
Furthermore, Defendant’s request for summary judgment as a sanction for a contempt finding
would result in a windfall to Defendant. Defendant admittedly defaulted on his mortgage
obligations and should not now be allowed to rely on a procedural deficiency to negate his own

wrongdoing and obtain a windfall.

(weInte] 10
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Dated at Portland, Maine this the 10" day of August, 2010,

/s/ John J. Aromando
John J. Aromando
Michelle Y. Bush
PIERCE ATWOOD, LLP
One Monument Square
Portland, ME 04101
207-791-1100

faromando@pierceatwood.com
mbushi@p wood.com

Attorneys for Plaintiff U.S. Bank and Third Party
Defendant GMAC Mortgage LLC

{W1901433.4) 11
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CERTIFICATE OF SERVICE

I hereby certify that on August 10, 2010, I electronically filed the foregoing document

entitled Memorandum in Opposition to Defendant’s Motion for Relief Pursuant to Fed. R. Civ.

P. 56(g) with the Clerk of Court using the CM/ECE system which will send the notification of
such filing to the following:

Andrca Bopp Stark, Esq.
Matthew J. Williams, Esq.
Stephen Y. Hodsdon, Esg.
Pamncla W. Waite, Esq.
Thomas A. Cox, Esq.

Dated: August 10, 2010
{s/ John J. Aromapdo
John J. Aromando

PIERCE ATWOOD, LLP
One Monument Square
Portland, ME 04101
207-791-1100

Attorney for Plaintiff U.S. Bank and Third Party
Defendant GMAC Mortgage LLC

{W1901433.4) j
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Everything Cleveland

Eastlake couple foreclosed upon three times, despite never
missing a payment

Published: Sunday, October 17, 2010, 5:00 AM  Updated: Sunday, October 17, 2010, 8:56 AM

! Teresa Dixon Murray, The Plain Dealer

full size

Chuck Crow, The Plain Dealer
Michaetl and Pamelia Negrea have been foreclosed on three times and have battled GMAC for years.
EASTLAKE, Qhio -- The first time Michael and Pamelia Negrea were foreciosed upon in 2001, the suit was
thrown out of court. They had never even made a late payment.

That didn't stop GMAC Mortgage.

In 2005, two years after the case was dismissed, GMAC filed for foreclosure again. This time, the Negreas
sued for breach of contract, fraud and unfair debt callection. They won maore than $217,000, and the

foreclosure was thrown out agairt.

And still that didn't stop GMAC.

10/19/10 8:43 AM
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The mortgage company now has foreclosed again, just as GMAC sits at the heart of a nationat foreclosure
scandal. The company has suspended foreclosures in 23 states, and is reviewing cases in all 50 states, over

revelations of possibly fraudulent documents, and several other banks have followed suit.

"It's like a foreclosure machine," the Negreas' attorney, Stephen Futterer of Wilioughby, said of GMAC. "It

won't stop."

The Negreas' case reveals the inner workings and the depth of the troubles facing the mortgage industry,

which seems to have blindly shoved through thousands of foreclosures without even reading the documents.

Michael Negrea, a Willoughby police officer for 25 years, says most people he talks with can't even
comprehend their tale. "You think, *You make your payments, and everything is fine." You would think this

couldn't possibie happen.”
A representative for GMAC did not return a phone call seeking comment.

The Eastlake couple's story started in 1995, when they built their modest 2,400-square-foot colonial and
borrowed $200,000. They refinanced in 1998 with a local mortgage company, which sald the loan to Advanta
Mortgage Corp.

The toan was sold a year later to Nation's Credit, then it was sold to Homecomings Financial, with the loan
being serviced by Fairbanks Capital Corp., one of the nation's most notorious mortgage lenders. The Federal
Trade Commission in 2003 sued Fairbanks for deceptive and illegal practices, including not posting customer

payments, and the company agreed that year pay $40 million in damages.
Sometime while Fairbanks was in the picture for the Negreas, two payments didn't get posted.

“You'd call and tatk to someone and they said they'd look into it," said Michael Negrea, 53. “When you called
and asked for the person you tatked to, they no longer worked for the company. You'd leave a message for a

supervisor, and they'd never call you back."

A foreclosure was filed in 2001 on behalf of Homecomings, which owned the loan. Right around the same
time, the servicing was transferred from Fairbanks to GMAC. Once Homecomings said the Negreas were in
foreciosure, the company wouldn't accept their monthly payments. So the couple simply put the money in

the bank,

When attorneys for both sides sat down in 2003, they worked out a writlen settlement: Ali penalties and
interest would be wiped out and the Negreas would pay the actual payments owed. Homecomings/GMAC
also would erase the fareclosure and negative information from the Negreas® credit files. (The Negreas say

that stili has never happened.) The Negreas started making normal payments again in early 2004.

10/19/10 8:43 AM
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By June, GMAC sent another default letter. The couple had copies of their canceled checks and even the
return receipts from the Postal Service showing when the payments had been sent and received. All

payments had been on time, and GMAC apologized in July for the mistake.

In October, they got another default letter. And they got a letter saying that GMAC thought their $500
homeowners' insurance premium hadn't been paid, so they were imposing a new policy at $3,200. In truth,

their insurance hadn't lapsed. They'd had the same company since buying the home.
GMAC again sent apology letters.

After the couple sent their December payment, it wasn't cashed. The next month, in January 2005, GMAC

again filed for foreclosure and wouldn't back down.
"They pretty much treated us like criminals,"” Michael Negrea said.

Futterer, who has been their attorney in the case since 2003, filed a counter ctaim for breach of contract,

fraud and violating debt collection laws.

The Negreas insisted on going to trial. As the evidence unfolded, Michae! Negrea said, "you could hear some

of the people on the jury saying, 'Oh my gosh." "

It turned out that GMAC had applied their payments to the bogus penalties that had been forgiven in court

proceedings back in 2003, as weli as to payments that had already been posted.

Futterer asked for a large encugh award from GMAC to wipe out their roughly $200,00 mortgage forever. By
the time they got the $217,244 settlement more than three years later -- in 2009 -- GMAC had again added
on more than $50,000 worth of fees.

So why wouldn't they refinance the balance with a more reputable bank? It is because they still had two
foreclosures on their credit records, along with dozens of erroneous late payments. "They screwed up our

credit so bad we can't get any kind of loan,” said Pamella Negrea, 57.

But GMAC wasn't done.

In 2008, the couple got a statement from GMAC demanding payment for its attorneys in the second
foreclosure case -- the one in which GMAC lost the counterclaim. "How can you ask for fegal fees when you
paid our legal fees?" Michael Negrea asked.

During the last few years, GMAC has repeatedly accused the Negreas of not having homeowners' insurance

and insisted on making monthly home inspections, charging $700 or more for each one. GMAC told them the

10/19/10 8:43 AM
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inspections were to make sure they stili [ived there. Michael Negrea considered them harassment.

The couple had been making normal payments last year when GMAC again stopped cashing them, saying
they owed a lump sum of nearly $310,000 plus attorneys' fees on their $208,000 mortgage.

In August 2009, GMAC/Homecomings filed for foreciosure again, this time in federal court instead of
common pleas court, "We feel they're court-shopping," Futterer said. The triat is set for January.

The Negreas are ecstatic that GMAC's practices may finally be coming to fight, even though the accusations

so far are limited to whether GMAC gave false information about foreclosures.
"] can't image how many people lost their houses who didn't deserve it,” Michael Negrea said.
The couple is drained from years of back and forth with GMAC.

"] think a lot of people would have just given up,” said Pamelia Negrea, a graphic designer. "Nobody believes

us. People think, 'A bank wouldn't fife for foreclosure if the bank wasn't right.’ "

"People ask me, "How do you put up with this?* I have no choice,” Michael Negrea said. "It has cost us a

fortune. We don't make that much, But it's our home."

© 2010 cleveland.com. Al rights reserved.
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* STATE OF MAINE MAINE SUPERIOR COURT
KENNEBEC,SS CIVIL ACTION
DOCKET NO,
)
GMAC MORTGAGE, LLC ffk/a }
GMAC MORTGAGE CORPORATION )
)
Plaintff ) CERTIFICATION OF
v ) MORTGAGEE
MARC G. BERUBE AND LISA )
BERUBE )
)
Defendants )
)
and )
MORTGAGE ELECTRONIC )
REGISTRATION SYSTEMS, INC. )

Party in Interest

COMMONWEALTH OF PENNSYLVANIA
Montgomery, ss.
1, , depose and say as follows:
) Jeffrey Stephan
I Mynameis  Jeffrey Stephu. Tama Limited Signing ®ithe;GMAC
1 irited Signing Officer
Mortgage, LLC f/k/a GMAC Mortgage Corporation ( GMAC ), a limited Hability company

organized and existing under the laws of the State of Delaware and having a principal place
of business in Fost Washington, Pennsylvania, GMAC has under its custody and control the
records relating to the morigage transaction referenced below.
2. GMAC hereby CERTIFIES, pursuant to Title 14 M.R.S.A. § 6321, to the
following:
a. GMAC lias strictly perforined-all provisions to provide notice lo the

mortgagor as mandated by 14 MR.S.A § 6111
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. The subject Mortgage, dated 1/30/2004, and recorded in the Kennebec

County Repistry of Deeds in Book 7823, Page 75 was granted to
Homecomings Financial Network, Inc. by Marc G. Berube and Lisa
Berube to secure a Note dated 1/30/2004 given to Homecomings
Financial Network, Inc. by Marc G. Berube and Lisa Berube.

GMAC 1s the owner of the Note and Mortgage in this matter as
evidenced by the Note and Mortgage and all endorscments and
assignments thereto. True copies of the Mortgage and Note are

attached as exhibits to the Complaint.

,2010
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e Home |

! and Conditions |
ey Policy

1 Loreclosure
Steps You Can Take Today to Protect Your Home

Does Freddie Mac Own Your Mortgage?

Call your servicer -- the organization to which you make your mortgage payments - inmediately
if you are having difficulty paying your mortgage on time. The telephone number and mailing
address of your mortgage servicer should be listed on your monthly stalement. There are also a
number of organizations that may be able to help you.

Your servicer should be able to tell you if your mortgage is owned by Freddie Mac, If you wish,
you may conduct a search using the secured look-up tool below. Please enter your information
carclully - 4 spelling error or other small mistake could cause an uncertain result. Abbreviations,
typos, or including the “Street Type" in the *Street Name" field can lead to incorrect results,

Self-Service Lookup

* Indicates required fields
First Name * Mare

Last Namc * Berube

Flouse Number * 254

Street Name * Maxwell Do not include "Street”, "Avenuc"”, "Drive", etc.
in this form field.

Street Suffix

Unit Number :
City * Litchfied .
State * ME
Zip Code * Format; i
04360
Last 4 Digits of Enier last 4 digits only.
Soeial Security Format: #H##
Number *  Why do we ask for Social Security?
Verification * 7 By checking this box and clicking on the button below 16 submit this

information, I confirm [ am the owner of this property or have the
consent of the owner to lookup this information.

https:/fww3. freddiemac. com/corporate/ 11/30/2010
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Tlow to Get Help with Your Morgage

Yes. Our records show that Freddie
Mac is the owner of your mortgage.

En Espaiiol

What to Do Next

1. For help with your mortgage, contact your lender and let them know you would like
to pursue assistance through the federal Making Home Affordable program.

(Your lender is the company to which you make your mortgage payments, and may also
be referred 1o as a mortgage servicer.) Your lender can help you determine if you are
cligible for the Making Home Affordable Program.

a. Through the Making llome Affordable program, there are several aptions
available to you:

= A Home Affordable Modification to help you obtain more affordable
mortage payments if you'te behind in making your mortgage payments or
believe you may be soon.

m A IJome Affordable Refinance to better position you for long-term
homeownership success il you have been making timely mortgage payments
bul have been unable to refinance due to deelining property values.

m A short sale or “deed-in-lieu of foreclosure™ to transition to more
affordable housing if it is not realistic for you to keep your home.

I'reddie Mac is working with our mortpage servicers (your lenders) to offer these
solutions to eligible borrowers with Freddie Mac-owned mortgages. Because
Ireddie Muac does not work directly with consumers, you will need to work with
your lender to determine your best foreclosure prevention option.

b. If you arc not eligible for the Making Home Affordable program, don’t give
up! Ask your lender about other options to make your payments more affordable

hitps://ww3. freddiemac.com/corporate/fm_owned.itml 1173072010
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STATE OF MAINE MAINE DISTRICT COURT
CUMBERLAND, ss. DISTRICT NINE
DIVISION OF NORTHERN CUMBERLAND
DOCKET NO. BRI-RE-09-65

FEDERAL NATIONAL MORTGAGE )
ASSOCIATION )
)
Plaintiff ) DEFENDANT'S MEMORANDUM
V. ) IN OPPOSITION TO
) PLAINTIFF'S MOTION FOR
NICOLLE M. BRADBURY ) ENTRY OF PROTECTIVE ORDER
)
Defendant )
STATEMENT OF FACTS 1
ARGUMENT

1. ABSENT A PROTECTIVE ORDER, THE DEFENDANT WAS ENTITLED TO
DISSEMINATE THE STEPHAN DEPOSITION TRANSCRIPT AS SHE SAW FIT....... 6

II. THE PLAINTIFF AND GMAC MORTGAGE, LLC HAVE SHOWN NO GOOD
CAUSE FOR THE ISSUANCE OF A PROTECTIVE ORDER  ...cerrecrrcniesecscansnnnns 7

1. ALL RELIEF SOUGHT BY PLAINTIFF MUST BE DENIED ..

IV. DEFENDANT IS ENTITLED TO AN AWARD OF COUNSEL FEES IN
DEFENDING AGAINST THE PROTECTIVE ORDER MOTION ..

STATEMENT OF FACTS

At issue in this protective order proceeding is the transeript of the deposition of Jeffery
Stephan taken on Junc 7, 2010, which reveals the complete falsity of Stephan's summary judgment
alfidavit. 1t is that August 5, 2009 affidavit of Stephan that was the sole evidence' presented 1o and
relied upon the Court in entering its Order for Partial Summary Judgment dated January 27,2010,
That Order granted PlaintifT judgment on all issues except 4s to the amount due on the Defendant's
note and mortgage.

a. The Falsity of the Stephan Affidavit.

! Par the purposes of this Memorandur, the affidavit of Plaintiff's counsel in support of Plaintitf's Motion
for Summary Judgment is ignored, as it pertains only to the attormey fees claimed by Plaintiff.
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The Stephan deposition proves that Stephan's affidavit is a stunning series of lies.

Stephan claims to have personal knowledge of the facts contained in the affidavit based
upon his asserted "custody and control” of the “records relating to the mortgage transaction.”" Aff.
i 1. Tlis deposition revealed that he has no custody and control of any loan records. Tr. pp 69-70.2
He claims to have access 1o scanned computer images of those records, IT. 61-62 & 69-70, but he
does not even look at them when signing a summary judgment alfidavit. 17.61-62. Thus, when his
affidavit asscris that he has knowledge of the facts in il "derived from my personal knowledge of
{hese records", that statement is a blatant lic. He claims to check only “the figures” in affidavits by
comparing them to those in his computer system, thus even the implication in his affidavit that he
has personal knowledge of those figures is false---at best those statements are hearsay based upon
someone else's data cntries, which he is not even compctent to authenticate.

‘The magnitude of Stephan's false claims of knowledge about any of the facts staled in his
affidavit is revealed by his stunning admission that he does not read summary judgment affidavits
before signing them:

Tr, Page 61, Line 14:

Q. When you receive a summary judgment affidavit to sign, do you read every paragraph of
it?

A. No.

Q. What do you read?

A. Tlook at the figures.

Q. That's all that you look at when you sign a summary judgment affidavit?

A. Yes, to ensure that the figures are accurate.
I't. Page 62, Line 23:

2 A copy of the transeript of the Stephan deposition is attached to Plainti(Ts motion as Iixhibit A.
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Q. Ts it fair to say that when you sign a summary judgment affidavit, you do not know
what information it contains other than the figurcs that are set forth within it?

A. Other than the borrower's name and if I have signing authority for that entity. That is
correet.

Tr. Page 54, Line 12:

). When you sign a summary judgment affidavit, do you check to see if all of the
exhibits are attached 1o it?

A. No.

). When you sign a summary judgment aftidavit, do you inspect any of the exhibits
attached to it.

A. No.

Stephan's personal knowledge affidavit statements that "true and correct” copies of the note
and mortgage are attached are not known by him to b true because he does not ook at the scanned
images of loan documents available to him, nor docs he look at the copies of documents attached to
his affidavit. While this statement of personal knowledge is a lie that may be harmless here, since
Defendant admits the accuracy of those copies, these clear lics illusirate the falsity of the entire
affidavit.

When Stephan goes on his affidavit to assert his personal knowledge of the fact of and date
of mailing of the alleged defanit notice to Defendant, the assertion that he has knowledge of those
facts also js a lie becanse he looked at no business records to determine if the statements are true.

And of truly disturbing importance is the fact that Stephan does not even troublc himnself to
appear before a notary to be sworn.

Tr. p. 56, Line 7:

Q. My gnestion to you is where does a summary judgment affidavit go afler you sign it?

A. After I sign it, it is handed back to my staff. My staff hands it to a notary for
notarization. They send it back to the attorney network requesting any type of affidavit.

Q. So you do not appear before the notary; is that correct?
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A. Idonot.

Tt is this testimony that Plaintiff and GMAC Morigage seek 1o hide by their motion for a
prolective order.

b. Plaintiff's Allegations of "Improper Disclosure" of the Stephan Transcript.

Plaintiff > and GMAC Morigage, LLC now assert Lhat the appcarance of Stephan's transcript
on an Internet blog of a Florida foreclosure defense lawyer is evidence of improper conduct of
Defendant's counsel. Offering no evidence whatsoever, GMAC speculates that Defendunt's counsel
sent the transcript to the Florida attorney who published it, and insinuate that it was improper for
the transcript o be shared with other lawyers defending homeowners in foreclosure actions. Afler
all of the innuendo, GMAC admits that "it is irrelevant whether or not Mr. Weijdner is the attorney
o whom Mr. Cox disc]osca the transcript . .. " PL. Motion {12.

¢. The Alleged Harm Claimed by Plaintiff and GMAC Mortgage, LLC.

The harm that GMAC complains of is that, afler alleged disscmination of the Stephan
transeript that revealed his and GMAC's ufter contempt for the Maine judicial process, GMAC as a
corporate entity and its employces have suffered "embarrassment, annoyance, intimidation and
oppression”. They offer no affidavits and not one shred of evidence to support this absurd claim.
The real harm or "clfect" of the dissemination of the Stepban transcript that GMAC wants this

Court to aid it in avoiding, is that the transcript has exposed the fact that judgments entcred in every

3 It is interesting to note that the Motion for Protective Order is filed on behal( o Federal National Mortgage
Association and Bank of America in addition to GMAC Mortgage. One would think that taxpayer supported
ENMA would have adverse interests to GMAC on this issue due to the misconduct of GMAC in the filing of
the Stephan summary judgment affidavit, and one is left to wonder how Bank of America has any interest
whatsoever in the protective order proceeding, as no such interest is identified in the Motion. Because it is
clear that it is only the self-interest of GMAC Mortgage, L.T.C that is at stake here, for the remainder ol this
memorandum the moving party is simply referred Lo as "GMAC™".
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judicial foreclosure state into which Stephan's affidavits have been sent are vulnerable to being set
aside as having been procured by fraud.

d. The Relief Sought by GMAC.

GMAC seeks the following relief:

i. A prohibition "from disseminating discovery materials for purposes

unrelated to trial preparation, trial or settlement of this particular Jawsuit". Plaintiff Motion

115.

ii. Retroactive application of the order "so as to proiect information already
obtained . . ." Plaintiff Motion 416. [t is not clear what GMAC is asking for here.

iii. Sanctions against Defendant's counsel including an order that "Mr. Cox be
required to reimburse Plaintiff for all fees and costs associated with filing this

motion for protective order.”" Plaintiff Motion 17.

iv. An order that "Mr. Cox should be barred from using Mr. Stephan's

transeripl in his other cases against GMACM." Plainti{f Motion 4 17.

e. The Facts Regarding Defendant's Counsel.

Before the deposition of Jeffery Stephan began on June 7, 2010, GMAC knew that
Defendant's counsel was representing Maine homeowners in two other pending GMAC mortgage
foreclosure cases, because GMAC counsel here was also counsel in those cases. Similarly, it knew
of his role in the Maine Attorneys Saving Homes ("MASH") program because the attorney who
sigued the complaint in this action, and a member of the firm which represented GMAC at the time
ofthe Stephan deposition, has been a participant in the MASH program, has attended a training
program put on by it, and has cven reccived email correspondence from the undersigned counsel for

Defendant atlempting to refer a MASH foreclosure defensc case to him,
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I. ABSENT A PROTECTIVE ORDER, THE DEFENDANT WAS ENTITLED TO
DISSEMINATE THE STEPHAN DEPOSITION TRANSCRIPT AS SHE SAW FIT.

GMAC asserts that "(t)his dissemination of Mr. Stephan’s testimony is inconsistent with the
Maine Rules of Civil Procedare . . ." Plaintifl Motion §8. The First Circuit Court of Appcals,
dealing with the Federal equivalent of Maine's Rule 26, certainly does not sce it that way, holding
that " the Supreme Court has noted that parties have gencral first amendment freedoms with regard
to information gained through discovery and that, absent a valid court order to the contrary, they arc
entitled to disseminate the information as they sce fit." (emphasis in original) Public Citizen Group
v. Liggett Group, Inc., 858 F.2d 775, 780 (1st Cir. 1988), citing Seartle Times Co. v. Rhinehart, 467
U.S. 20,31-36, 81 L. Ed. 2d 17, 104 S. Ct. 2199 (1984). Going on from there, the Iirst Circuit
adopted the reasoning o! the Second Circuit Court of Appeals, which held as follows:

A plain reading of the language of Rule 26(c) demonstrates that the party sccking a
protective order bas the burden of showing that good cause exists for issuance of that
order. Tt is equally apparent that the obverse also is true, ic., if good cause is nol
shown, the discovery materials in question should not receive Judicial protection and
therefore would be open to the public for inspection . . . Any other conclusion
effectively would negate the good eause requirement of rule 26(c): Unless the public
has a presumptive right of access lo discovery materials, the party seeking to protect
the materials would have no need for a judicial order since the public would not be
allowed 1o examine the malerials in any event, (emphasis added)

Public Cirizen, id. at 858 1).S. 789, quoting In re "Agent Orange" Product Liability Litigation, 821
T.2d 139, 145-146 (2nd Cir.), cert. denied, 484 U.S. 953,108 8. 344, 98 L. I:d. 370 (1987). See
also Jepson, Inc. v. Makita Elec. Works, Ltd., 30 F.3d 854, 858 (7th Cir. 1994) ("Absent a
protective order, parties to a lawsuil may disseminate materials oblained during discovery as they
see fit.")

Because, to (his point, there has been no protective order in this case, no "good cause” had

been shown for limiting disscmination of the Stephan transcript. Therefore, under the rationales of

the Supreme Court and the First, Second and Seventh Circuit Courts of Appeals, there has been no
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limit upon Defendant's right to share that transcript with other lawyers defending homeowners in
foreclosure cases. GMAC docs not cite one single Rule of Civil Procedure, one single Rule of
Professional Conduct, one statute, and nol cven one single court decision that stands for its
proposition that a party is limited in dissemninating pre-trial discovery materials in the absence of'a
protective order. There is no such precedent. Defendant’s Counsel's actions have not been
“inappropriatc" or "Improper” in any respect.

11. THE PLAINTIFF AND GMAC MORTGAGE, LLC IIAVE SIIOWN NO GOOD CAUSE
FOR THE ISSUANCE OF A PROTECTIVE ORDER.

GMAC belatedly* now secks a protective order under MR.Civ.P. 26(¢). Under that Rulc a
protective order is permitted, but only "for good causc shown.” Not only has GMAC failed to show
"good cause", it has failed o show any cause-- it has provided no affidavits or other evidence to
support its claims.

GMAC cites only threc cases to support ils request for protective order. In both Seartle
Times Co. v. Rhinehart, id, and Baker v. Buffenbarger, 2004 U.S. Dist. LEXIS 19083 (D. N.D. I,
2004), the courts considered the granting of protective orders, but only after having received
affidavits showing the claimed "good cause”. It is not possible to determine what evidence was
prescnted to support the protective order under consideration in Damiano v. Sony Music, 2000 U.5.
Dist. LEXIS 16670 (D. N.J. 2000). Affidavits arc required. See Easton Sports, Inc. v. Warrior
Lacrosse, Inc., 2006 U.S. Dist. LEXTS 96358 (E.D., So. Div., Mich.) ("Where a business is the
party seeking protection, it will have to show that disclosure would cause significant harm to its

competitive and financial position. That showing requires specific demonstrations of fact,

* Defendant's Counscl’s Jetter to counsel for GMAC dated Junc 4, 2010 attached to Plaintiff's Motion as
Exhibit C outlines on page two the manner in which GMAC sat on its hands before the June 7, 2010
deposition.
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supported where possible by Affidavit and concrete examples rather than broad, conclusory
allegations of potential harm.) (cmphasis added)
The "good cause” standard, that must be proved by affidavit evidence, is best enunciated in

Cipollone v. Ligget Group, Inc., 785 F.2d 1108 (3rd Cir. 1986) where the court stated:

... Rule 26(c) places the burden of persuasion on the party sceking the protective order.
To overcome the presumption, the party seeking the protective order must show good
cause by demonstrating a particular need for protection. Broad allegations of harm,
unsubstantiated by specific examples or articulated reasoning, do not satisfy the Rule
26(c) test. See United States v. Garrett, 571 F.2d 1323, 1326, n. 3 (5th Cir. 1978)
(requiring "a particular and specific demonstration of fact as dislinguished from
stercotyped and conclusory statements"y; General Dynamics Corp. v. Selb Mfg. Corp,
481 F.2d 1204, 1212 (8th Cir. 1973), cerl. denied, 414 US. 1162, 94 8. Ct. 926, 59 L.
Ed 2d 116 (1974); 8 C. Wright & A. Miller, Federal Practice and Procedure [} 2035
(1970 & Supp. 1985). Morcover, the harm must be significant, not a mere trifle. See,
e.g. Joy v. North, 692 F.2d 880, 894 (2d Cir. 1982) (refusing protective order where
proponent's only argument in its favor was the broad atlegations that the disclosure of
certain information would "injurc the bunk in the industry and local community”), cert.
denied sub nom. Cilytrust v. Joy, 460 US. 105/, 75 L. Ed 2d 930, 103 S. Ct. 1498
(1983).

Cipollone, id., at 785 U.8. 112]. The Seventh Circuit adds that "(m)ost cases endorse the
presumption of public access to discovery materials." Citizens First Nat'l Bank v. Cincimnati Ins.

Co., 178 F.3d 943, 946 (7th Cir. 1999).

In Cipollone, the court was also dealing with a claim of corporale embarrassment of the sort

asserted by GMAC here and made the following statements:

. . . because release of information not intended by the writer lo be for public
consumption will almost always have some tendency to embarrass, an applicant for a
protective order whose chicl concern is embarrassment must demonstrate that the
cmbarrassment will be particularly serious. As embarrassment is usually thought of as a
nonmonetizable harm to individuals, it may be especially difficult for a busincss
enterprise, whose primary measure ol well-being is presumably monetizable, o argue
for a protective order on this ground. Cf Joy v. North, supra [Cityrrust v. North, 692
F.2d 880, 894 (2d Cir. 1982)] (a protective order will not issuc upon the broad
allegation that disclosure will result in injury to reputation); 1o succeed, a business will
have to show with some specificity that the embarrassment resulting from
dissemination of the information would causc a significant harm to its competitive and
financial position.
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Cipollone, id al 178 F.3d at 1121. Even if the rhetoric of GMAC's counscl in his legal
memorandum could be taken as facts stated in an affidavit, those statements are insufficient to
prove the requisite "good cause”. They do not show that the alleged corporate cmbarrassment
to GMAC is "particularly serious” or that it would "causc significant harm to its competitive
and (inancial position" as required by the court in Cipollone. Any cmbarrassment to GMAC
comes from the fact that the Stephan transcript reveals the fundamentally dishonest and
conternptuous swnmary judgment practices that GMAC engages in.® That kind of

cmbarrassment is not something from which Rule 26(c) is designed to protect GMAC.

As aresult of the sharing of the Stephan transcript among foreclosure defense counsel,
GMAC may well face litigation in other cascs challenging its summary jndgment motions and
foreclosurc jndgments that are based upon Stephan affidavits. This is entirely appropriate. The
Ninth Circuit (citing similar holdings in the Seventh and Tenth Circuits, United Nuclear Corp. v.
Cranford Ins. Co., 905 ¥.2d 1424 , 1428 (10th Cir. 1990); Wilk v. Am Med. Ass'n, 635 F.2d 1295,
1299 (7th Cir. 1980)) has expressly held that there shonld be a strong bias in favor of "access to
discovery materials to meet the needs of parties cngaged in collateral litigation. . . Allowing the
fruits of one litigation 1o facilitate preparation in other cases advances the interests of judicial
cconomy by avoiding the wasteful dnplication of discovery." Folrz v. Ho, 331 F.3d 1122, 1131 (9th
Cir. 2003).

III. ALL RELIEF SOUGHT BY PLAINTIFF MUST BE DENIED.
Over its displeasure with the sharing of the Stephan transcript with other foreclosure defense

counsel, GMAC seeks to sanction Defendant's counsel by requesting an order that he pay GMAC's

* If the Court deems Plaintiff's unsworn copies of pages from an Internet search to be admissible evidence,
then the Court is urged to conduct its own Google search using the words "Jeffrey Stephan GMAC". The
first three pages of that search (30 entries) will reveal 5 references to the June 7, 2010 transcript and most of
the remaining 23 relating to the December 10, 2010 transcript. Plaintiff fails to prove even with its
inadmissible evidence that it is the June 7, 2010 transcript is the cause of any claimed cmbarrassment.
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fees in bringing this legally unfounded and factually unsupported motion. In addition, GMAC
seeks to bar Defendant's counsel from using the Stephan transcripl in any other GMAC foreclosure
case being defended by him. ‘This is a blatant effort to disqualify Dcfendant's counsel from those
other cascs by limiling his ability to provide full professional representation to his clients in those
cases. Because there has been nothing improper about the sharing of this transcript, there is
absolutely no basis for the imposition of any sanction upon Defendant's counsel.

The GMAC motion for a protective order now can be seen only as an effort by GMAC to
retaliatc against Defendant's counsel for his exposure of GMAC's bad faith and contemptuous
summary judgment practices. The fact that GMAC supplicd not one bit of legal support for its
claim of wrongful disscmination of the Stephan transcript, and not one single affidavit to support its
motion, can lead ta no other conclusion. The conclusory allegations of Plaintiff's counscl, cven if
they had been supported by affidavits, do not prove the requisite good cause for the issuance of a
protective order. The motion must be denied.

IV. DEFENDANT IS ENTITLED TO AN AWARD OF COUNSEL FEES IN
DEFENDING AGAINST THE PROTECTIVE ORDER MOTION.

Rule 26(¢) by reference 10 M.R.Civ.P. 37(a)(4) allows for awards of expenses on protective
order motions. The motion here is utterly unsupported as 4 matter of law and unproven by any
affidavits or other cvidence. It is an unjustified cffort to increasc the litigation burden of the
Defendant that requires that PlaintifT and GMAC as the moving parties be ordered to pay counsel

fees 1o counsel for Defendant for the effort required to defend this motion.

e //}//

DATED: July 2, 2010 Ly s [/ ) (&7(
- e /

Thortias A. Cox, Fsq., Maine Bar No. 1248
Attorney for Defendant

P.O.Box1314

Portland, Maine 04104

(207) 749-6671
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and

GMAC MORTGAGE, LI.C d/Wa DiTech, LLC
.com and BANK OF AMERICA, NA

STATE OF MAINE BRIDGTON DISTRICT COURT
CUMBERLAND, ss. DOCKET NO. BRI-RE-09-65
FEDERAIL NATIONAL MORTGAGE ASSOC. )
)
Plaintifl )
)
)
v. )
) ORDER ON FOUR
) PENDING MOTIONS
)
NICOLLYE BRADBURY )
)
Defendant )
)
)
)
)
)
)

Parties-in-Interest

‘The Court has reviewed each of the four pending motions before it, as well as all
supporting materials, including supporting affidavits and statements of material fact. The
Court held oral argument on September 1, 2010. Those present were atlorneys Tom Cox,
Iisq. and Geoffrey Lewis, Esq. for Defendant, and attorney John Aromando, Esq. for
Plaintiff and Party-in-Interest GMAC. Attorneys Cox and Aromando argued capably for
their positions.

On the guestion of summary judgment, before the Court is Plaintiff's Renewed
Motion for Summary Judgment, as well as Defendant’s Motion for Revision and
Reversal of the Partial Sumumary Judgment Order. By its motion, Plaintiff asks that the
Court affirm its previously issued order of January 27, 2010 granting summary judgment
in its favor on the issue of liability, and further seeks summary judgment in its favor on
the issue of the amounts owed. The Delendant’s motion sceks to set aside this Court's
previous order granting partial suminary judgment for Plaintiff,

Defendant urges that this Court set aside its order on the ground that in so ruling,
the Court relied upon the affidavit of Jeffrey Stephan, which was deficient under M. R.
Civ. P, 56(e) beeause Mr. Stephan had signed the affidavit outside the presence of a
notary and without reading its contents. The Plaintiff contends that the order can stand
even pulling aside the Stephan affidavit, and in any event has sought to cure the
irregularities in its #iling by submitting a properly sworn affidavit to support its motion.
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There are, however, deficiencies in Plaintiff's filing which arc not cured by the
newly-submitted affidavit, namely deficiencies in its statement of material facts (SMT).
The Law Court has made clear that in ruling on a summary judgment molion, Maine
courts are “ncither required nor permitred to scarch outside the facts properly referenced
in the statemcnts of material facts ....” See, e.g, Camden Nat'l Bank v. Peterson, 2008
ME 85 9 26, 948 A.2d 1251, 1258 (emphasis added). In Chase Home Finance LLC v.
Higgins, 2009 ML 136, 985 A.2d 508, the Law Court sci forth a list of those [acts which
“must be included in the mortgage holder’s statement of material facts.” /d. at § 11, 985
A.2d at 511. Plaintiff was bound o abide by this mandate, becausc both its initial and
rencwed summary judgment motions were tiled after the June 15, 2009 effective date
noted in Chase. See id at 111 n.2. 985 A.2d 2t 510 n, 2 (explaining that new statutes and
rules will apply to summary judgment motions filed afler their cffective dates, reardless
of when the foreclosure action was commenced, and adding: “We include the new
requirements here for [utare reference of parties moving for summary judgment in
residential foreclosure actions”).

Neither Defendant’s initially-filed statement of material facts nor its revised
statement of material facts comports with Chase. For example, the mortgage holder’s
statement of facts must include “the existence of the mortgage, including the book and
page number of the mortgage, and an adequate description of the mortgaged premises,
including the street number, if any.” Jd at § 11, 985 A2d at 511 (citing P.L. 2009, ch.
402 §§ 9, 17, elfective June 15, 2009). Plaintiff’s initial and subscquently filed statcment
of facts provide the book and page number, but fail to include the street address. See
Plaintiff’s SMFs at § 2. Tailure to include the street address is enough in itself to
preclude the granting of summary judgment. See Mortgage FElec. Registration Sys. v.
Saunders, 2010 ME 79 § 25 (cxplaining that “While the book and pagc number — but not
the mortgaged properly’s address — were included in the affidavit supporting one of
MERS’s original statements of material fact, facts not set forth'in the parties’ statements
of material facts are not part of the summary judgment record™).

Plaintiff’s SMI's contain other omissions as well. [t is not enough to state, as
Plaintiff docs, that “Demand has been made upon Defendant for payment of all amounts
due ....” Plaintiff"s SMFsat§ 5. 14 MR.S.A.§ 6111 requires that & mortgagee’s default
notice set forth the mortgagor’s right to cure, and specifies the requisite content of such
notices as well as the procedures which must be followed. As the Law Cowt stated in
discussing compliancc with the statutory written notice requirements of foreclosure, “For
a mortgagee to legally foreclosc, all steps mandated hy statute must be stricily enforced.”
Camden Nat'l Bank, 2008 ML at § 21, 948 A.2d at 1257. Plaintiff’s statements of fact
fail to sct forth facts showing compliance with § 6111, Granting summary judgment
despite such an omission would contravene the Law Courl’s clear pronouncements on
this issue.

Accordingly, this Court’s Partial Summary Judgment Order dated January 27,
2010 is hercby vacated per the request in the Defendanl’s Motion for Revision and
Reversal, and Plaintifl*s Renewed Motion for Summary Judgment is denied. No further
summary judgment motions will be heard, as the deadline for filing dispositive motions

[
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has long passed and Plaintiff has already been given a second bite of the apple. The
parties have twenty days to file an agrecd pre-trial order so that this matter may promptly
be placed on the trial list in Portland. This file is now transferred to the Portland District
Court for further filings and trial.

In addition to renewing its Motion for Summary Tudgment, Plaintiff has also filed
a Motion for Entry of Protective Order pursuant to M.R. Civ. P. 26(c). This motion is
likewise denied.

Rule 26(c) provides that “for good cause shown” a court may enter a protective
order “which justice reguires to protect a party or person  from  annoyance,
embarrassment, oppression, or undue burden or expense ... MR.Civ. P. 26(c).
Plaintiff seeks a protective order “prohibiting the dissemination of discovery materials
obtained in this case.” Plainti{f’s Motion for Entry of Protective Order at 7. As grounds
for its motion, Plaintif{ points lo the embarrassment GMAC and its employees have
suffered, and will continue to suffer, from the posting of excerpts from Stephan’s
deposition transcript on an Internet blog. The Cowt is not persuaded that the Plaintiff has
shown the requisite “good cause” to justify entry of a protective order in this case. See,
e.g., Public Citizen v. Liggetr Group, Inc., 858 F.2d 775, 789 (1" Cir. 1988) (agrecing
with Second Circuit in noting that “the party seeking a protective order has the burden of
showing that pood canse exisis exists for issuance of that order.... Jand} the obverse is
also true, i.e. if good cause is not shown, the discovery malerials in question should not
receive judicial protection and therefore would be open to the public for inspection”)
(citation omitted).

Stephan’s deposition was taken fo advance a legitimale purpose, and the
testimony elicited has direct probative value to this dispute. Atlorney Cox did not himself
take action other than 1o sharc the deposition transcript with an attorney in ¥lorida. That
the testimony reveals corporate practices that GMAC finds embarrassing is not cnough to
justify issuance of a protective order. Further, Plaintiff has failed to establish that GMAC
has been harmed specifically as a result of the dissemination of the Junc 7, 2010
deposition transcript, given that similarly cmbarrassing deposition testimony from
Stephan’s December 10, 2009 Ilorida deposition also appears on the Tnternct, and will
remain cven were this Court to grant PlaintiflCs motion. Accordingly, because Plaintiff
has failed to satisfy its burden of persnasion under Rule 26(c), its Motion for Entry of
Proteetive Order is denied.

In addition to sceking the reversal of this Court’s previously granted Order for
Partial Summary Judgment, the Defendant has moved for sanctions pursvant to MLR. Civ.
P. 56(g). This motion is granted in parl, as explained below.

The facts underlying Defendant’s motion are for the most part undisputed.
Plaintiff docs not dispute that its affiant, leffery Stephan, in his role as limited signing
officer for GMAC, Plaintiff’s servicing agent, signed the affidavit which Plaintif(
submitted in support of its Motion for Sunimary Judgment without even reading it and
without signing in the presence of a notary. These facts came into the record because the

w
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Defendant went to the time and expense of traveling to Pennsylvania to take Stephan’s
deposition. In that deposition, which took place on June 7, 2010, Stephan testified that he
signs some 400 documents per day, and that the process he follows in signing summary
judgment affidavits is consistent with GMAC’s policies and procedures,

The Court is particularly troubled by the fact that Stephan’s deposition in this casc
is not the first time that GMAC’s bigh-volume and carcless approach (o aflidavit signing
has been exposed.  Stephan himsclf was deposed six months earlier, on December 10,
2009, in Florida. His Florida testimony is consistent with the testimony given in this
case: except for some limited checking of figures, he signs summary judgment affidavits
wilhout first reading them and without appearing before a notary, Evepmore troubling, in
addition to that Florida action, in May, 2006 another Florida court not only admonished
GMAC, it sanctioned the Plaintff lender for GMAC’s alfidavit signing practices. As part
of its order, the Florida court required GMAC 10 [ile a Notice of Compliance, indicating
its commitment to modify its affidavit signing procedures to conform to proper practices.
‘The experience of this casc reveals that, despite the Florida Court’s order, GMAC’s
flagrant disregard apparently persists. It is well past the time for such practices to end

Accordingly, Defendant asks that this Court impose sanctions pursuant to M.R.
Civ. P. 56(g), which provides:

Should it appear to the satisfaction of the court at any time that any ol the
affidavits presented pursuant to this rule are presented in bad faith or solely for
the purpose of delay, the court shall forthwith order the parly employing them to
pay lo the other party the amount of the reasonable expenses which the filing of
the affidavits caused the other party to incur, including reasonable attorney’s fees,
and any offending party or attorney may be adjudged guilty of contempt,

Although there are no Maine Law Court cases applying it, the plain language of
Rule 56(g) makes clear that the Court must defermine, first, whether it appears “to the
satisfaction of the court” that au affidavit submitted for surmary judgment purposes was
presented “in bad faith or solely for the purpose of delay.” The Law Court has defined
“bad faith”, albeil in a different context: “Bad faith ‘imports a dishenest purpose and
implies wrongdoing or some motive of sclf-interest.” Bad faith means ‘dishonesty of’
belief or purpose ....”" Seacoast Hangar Cordo. IT Ass'n. v. Martel, 2001 ME 112 § 21,
775 A.2d 1166, 1171-72 (citing a Utah case and Black’s Law Dictionary) ! 1t is left to
the Court’s discretion to determine whether offending conduct riscs to the level of “bad
faith” such that Rule S6(g) sanctions are warranted. See, c.g., Cobell v. Norton, 214
FRD. 13, 20 (D.D.C. 2003) (noting thal “as a practical matter a court has wide
diseretion in deciding what constilutes “bad faith™) (citing Wright & Miller, Vederal
Practice and Procedure § 2742 (3d ed. 1998)). Ifa Court is satisfied that the aflidavit was

! Seacoust Hangar's definition of “bad faith” occurred in the context of discussing the
business judgment rule, which “does not insulate directors from liability for breach of
their fiduciary duties if they *acted primarily through bad faith or fraud ...."” Jd al § 20
n. 1,775 A.2d at 1171 n.1 (citation omitted).

126



418

submitted in bad faith, then the mandalory language of Rule 56(g) requires that the Court
forthwith order “the party employing [the affidavit] to pay to the other party the amount
of the reasonable expenses which the filing of the affidavits caused the other party to
incur, including reasonable attorney’s fees.” M.R.Civ. P, 56(g).

Both parties cite Fort Hill Builders, /nc. v. National Grange Mut. Ins. Co., 866
F.2d 11 (1" Cir. 1989), in which the Virst Circuit analyzed the cases applying the Federal
Rule 56(g) to conclude that the matters in which sanctions were imposed involved
“particularly egregious” conduct. Characterizing its misconduct as a mere “procedural
deficieney,” Plaintiff urpes the Court to find no bad faith; Defendant, on the other hand,
argues that, on the spectrum of cprepiousness, the conduct at issueimcre than meets the
standard for bad faith under the rule.

The Court arees with Defendant, and finds to its satisfaction that the Stephan
affidavit was submitted in‘bad faith. Rather than being an isolated or inadvertent instance
of misconduet, the Court finds that GMAC has persisted in its unlawful document signing
practices tong after and cven in. the face of the TFlorida Cowrt’s order, and that such
conduct constitutes “bad faith™under Rule 56(g). These documents are submitted to a
court with the intent that the court find a homeowner liable to the Plaintiff for thousands
of dollars and subject to Toreclosure on the debtor’s residence. Filing such a document
without significant regard for its accuracy, which the court in ordinary circumstances
may never be able to investigate or otherwise verify, is a serious and troubling matter.
Accordingly, the Court orders Plaintiff® to compensate Defendants counsel for his
altorney’s fees and costs “which the filing of the Affidavit caused [him] to incur” — in
other words, that Plaintiff pay Defendant’s counsel for his time and expenscs in preparing
for and taking Stephan’s deposition, as well as for his time and expenses in preparing for,
{iling, and prosecuting Defendant’s Rule 56(g) motion.?

% As the Florida court imposed sanctions on the Plaintiff lender for GMACs conduct, the
Court likewise finds it appropriate to hold Plaintiff responsible for the conduct of its
servicing agent, GMAC. Requiring Plaintiff to pay Defendant counscl’s attorney’s fees
comports both with the language of Rule 56(g) (award of expenses should be ordered
against party “employing” affidavits) as well as with principles of agency law. See, e.g.,
Dupuis v, Federal Home Loan Morigage Corp., 879 F. Supp. 139, 144 (D. Me. 1995)
(holding that “[a]s a matter of agency law, it would be unfair for [the note and mortgage
holder] to have the benefit of {the servicing agent’s] servicing of the note and morlgage
without also making [the nole and mortgage holder] responsible for [the servicing
agent’s] cxcesses and failures").

¥ The Court declincs to award fecs for opposing Plaintiff's summary judgment or
protective order motions, because those tasks were not “caused” by the bad faith
affidavit. Because the Court finds its award of attorney’s [ces and costs to be a sufficient

sanction for Plaintiff’s bad faith conduct, the Court declines 10 explore the issue of

contempt in this casc as requested by Delendant.

w
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Defendant has ten days from the date of this order to file an affidavit sctting forth
his time spent, usual hourly rate,* and expenses incurred in taking Stephan’s deposition
and filing and pursuing Defendant’s Rule 36(g) motion. PlaintilCs written abjection to
Defendant’s counsel’s claimed expenses, if any, must be filed within seven days
thereafter, and shall only address the sums claimed. The Court will thereupon issue an
order setting forth the reasonable sum Plaintiff owes to Defendant’s counsel.

The clerk shall docket this order by reference under Rule 79(a).

L-TED: J m - _// (

7o Kelth ;\}’;;Vers,illldgc
Maine District Court

¥ That Nefendant’s counsel is entitled to an award of attorney’s fecs is not affected by the
fact that he has labored in this case vn a pro bono basis. Foster v. Mydas Assoc., Inc.,
943 F.2d 139, 144 n.7 (1" Cir. 1991) (noting that civil rights attorneys who work pro
bono and prevail arc usuatly awarded attorney’s fees under civil rights statutes).




420

Exhibit 15

123



Lof2

Signin  Register How

NEWS  LOCAL

Subscriba

PoLITICS

421

Mobifa  Multimedia  Today's Paper

OPINIONS ~ SPORTS  Business  Ats & Living

Going Out Guide Jobs Cars Real Estale Rentsls Classifiods

ks |

washingtonpast.com > Business > Pofftieal Economy

MORE HUSINESS NEWS

SN

£ Your pasentiai source for
tha latesl news. on lhe
intarsnction of Wah Streat
and Wastinglan

CCONOMIC AGENDA

g30am
Sen. Barbara Mikulsci
(Db a7 Gov. Martin
Mty D-Ma } are
achuduled lo make an
announcenent al bie
Gonesat Mulos panl i
White Mazsh

Hational Commssion an
Fiscal Responsibiity and
Reform meets (o discuss
ookicies Ihat could hlp roin
in nnaway feaeral deficits

telecomeunications ane
consurmer regultors moot
an the ane-yoar

snnversary of a special
tmport Ihat ool 15
recommersations for
expundi

Pigh-sprod Internet service
acrss the Unied Stales.

9 access 1o

1130 am
Works Bark President

deveipment
4pm

Panel discussion ar
Guotyetoun Univarsity wil
examine the stati: of
deaimaking in the
commercial feal estale
kel

7pam
Senate Kanking Chairman
Ghislopher Uacd

(D-Comn.is sehaxiute

an
wof Wastnglan an e
i gial overnaul eractisd

vt he summer

SEARCHTHIS BLOG

A2

s the Ecanomic Gt |

ME30ABFA

Political Economy N

iticiang;hi

i b

et T aronomy ot

Ally knew of faulty GMAC documents weeks before
eviction moratorium

Ally Financia officials knew a large number of documents submitted in
support of mortgage forcclasure proceedings were mishandied as early
as August, but did not take action to stop the cvictions unil fast waek,
according to a Bloomberg report,

Allys GMAC mortgage unit brisfed ane of its custamers, Freddie Mac, on

§ Aug. 25 of the problem. Freddie Mac halted evictions on Sept, 1. But Ally

did not take steps to frecze evictions and foreclosures urti! Sept. 17, the
report said

In additian to sefling and servicing its own foans, Afly handles the
management of mortgages for hundreds of other firms. Fannie Mae, the
nation’s largest government-backed morgage firm, also uses Ally to
service some of is loans.

The company has decined to cammerit on the timing or substance of
conversaions it had with Ally except o say that “we were first notified of

¢ the situation and the planned foreclosure freeze by GMAC and then we

took the necessary steps ta alert our networks of the need to adhere to
that freeze.”

Itis the responsibility of servicers like Ally “to put processes in place that
ansure they are fulfiling this requirement, and they are accountable for
rectifying any issues that may arise in this regard, Fannie said,

Freddie Mac and Fannie Mae, which are managed by the government
since a bailoul in 2008, are responsible for guaranteeing or owning more
than half the $11 tilion in U.S. home marigages. The U.S, Treasury
owns a majority-stake in Ally.

Corection: An earier version of the headiive for this post incosrectly
stated that if iook weeks for Freddie Mac to freeze evictions after
Jearning the paperwork for those proceedings had been mishandied. In
fact, their response toak about a week,

Complete coverage in The Washington Post:

Sept. 20: Ally susgends evivlions on foreclosed homes in 23 states
Sept. 21: Asingle Ally employee, Jefirey Stephan, signad ovar 10 D00
ducuments a month without reading them

Sept. 22: Fake documents, forged signatures wiagie forec

Robo-siguer Linda Green's chanaing sign.

Who is Jelirey Slephan anyway?

Sept. 23: Mortgage prablems could affest uihor glatss not
included in Ally's 23-state moratorium

{ Sept. 24: Lawmakers quesfior Fannie on "foreclosure mills’

. Bocument; Letie- trom Congressme i Fannie Mae CFQ

© User pot: Wi

sl happon o Gouanents spyroved by

CONTRIBUTORS

Cick or: the faces for bius

p
- A et
FECUION,  SOVIGORERY  FWAOMISKER)

About This Blog
Political Feonomy explares how politica torces in
Washington and elsewhere in the world shape the
economy and haw corporate agendas influence
politicat institutions and pofiticians. The blog offers
new perspeciives on the day's top econarmic and
business stories with exclusive interviews with

govemmenl offcials and {awmakers, commentary froim

influentiat economists and analysis from Post

reparters. Ariana Eunjung Cha is the blog's lead writor
and Mike Shepar is the author of the daily economic

agenda.
Post Blogs
<G Kioin
“The Company Sent e
“Pestueh The Frcersiye

~Harkst Cop
«Faster Fangarg

«Post Partisan
«Rough Sketch

Blog Roll
+Froe Exotangs +Clive Crack
+Ecaromis «Datek Thomps.on
«Grv Manki - Ceunomix
400 The Maney <Keuin Drom
Harginal Kevointion <Raal Time Eronaraies
ix Sulron + i Dolang
+Busuiing Seonzria <Ryan Geim
«Ronyhoms » Darminiue Steauss Kb
«Naked Copitalisn - Richatd Eskew
+JehnLounsbury + T Feenholy
«interiuichty - Nitholas Baumann

«Megan MeArie +Shahien Naciripour

R R Y VA GO LA I LULLY PULLICAL-CCOLOTTYS 20 LUUYAL.

1127710 5:44 PM

12



422

Exhibit 16

131



423

STATE OF MAINE DISTRICT COURT
Cumberland, ss LOCATION: BRIDGTON
DOCKET NO. BRI-RE-09-65
FEDERAL NATIONAL MORTGAGE
ASSOCIATION,
Plaintiff
V.

PLAINTIFF'S MOTION FOR
NICOLE M. BRADBURY ENTRY OF PROTECTIVE ORDER

Defendant
and

GMAC MORTGAGE, LLC d/b/a DITECH,
LLC.com and BANK OF AMERICA, NA

N N A e N e M e e e S e et e

Parties-in-Intercst

Pursuant to Rule 26(c) of the Maine Rules of Civil Procedure, Plaintiff Federal National
Mertgage Association and Parties-in-Intercst GMAC Mortgage, LLC d/b/a DiTECH, LLC.com
and Bank of America, N.A. (collectively “Plaintiff) move for c.nn'y of a protective order to
prevent the use of discovery matenials in this case for purposes other than to prepare for and to
conduct discovery and trial in this action, including the general and gratuitous distribution of
such information through the internet. In support of this Motion, Plaintiff states the following.

1. FACTUAL BACKGROUND

1 This Motion is in response to the disclosure of discovery materials obtained in
this action by Defendant’s attomey for improper purposes entirely unrelated to this action, the
effect of which has caused embarrassment, annoyance, oppression and intinidation of the
employees of Party-in-Interest GMAC Mortgage, LLC {“GMACM”), and which threatens to

interfere with the judicial process. The protective order requested herein is necessary 1o prevent

{wiBE789.2)
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such conduct by Defendant’s counsel in the future, and to protect GMACM and its employees
from further such embarrassment, annoyance, oppression and intimidation.

2. On June 7, 2010, Thomas A. Cox, attorney for the Defendant Nicole Bradbury,
deposed Jeffrey D. Stephan, an employee of GMACM. Much of Mr. Stephan’s deposition
testimony concerned GMACM?s business practices with respect to the execution of affidavits in
foreclosure actions. A copy of the transcript from Mr. Stephan’s deposition is attached as
Exhibit A,

3. Prior to the deposition, on June 4, 2010, Plaintiffs counsel Tulia Pitney sent
M. Cox a letter, attached as Exhibit B, stating that Mr. Stephan’s deposition should be limited to
Plaintiff’s damages, i.¢., the outstanding balance of the loan, which is the only remaining issue in
the action. Ms. Pitney further wamed against using Mr. Stephan’s deposition to gather
information excceding the scope of the issues of this action for putposes wholly unrelated to this
action. (See /d.). Ms. Pitney obviously had concerns going into the deposition that
Mr: Stephan's deposition testimony would be used for purposes excecding what is contemplated
by and appropriate under the Maine Rules of Civil Procedure. Unfortunately, as discussed
herein, Ms. Pitney’s concerns were realized as Mr. Stephan’s deposition testimony was posted to
at least one Intemet blog before Mr. Stephan had the opportunity lo review his testimony and
before counsel for Plaintiff even received a copy of the transeript.

4, In response to Ms. Pitney’s June 4, 2010 correspondence, Mr. Cox assured
Ms. Pitney that it was his “intent 1o conduct myself and this deposition fully in accordance with
the Maine Rules of Professional Conducl and the Maine Rules of Civil Procedure.” (6/4/10 Cox
Letter, attached as Exhibit C). Nowhere in his letter did Mr. Cox suggest that he would

disseminate the deposition transcript to third parties for purposcs unrelated to this litigation. (See
Id).
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5. Only after Ms. Pitney requested that Mr. Cox stipulatc on the record that
Mr. Stephan’s deposition would be used only in connection with this action did Mr. Cox
acknowledge his representation of other individuals adverse to GMACM and that he may use
Mr. Stephan’s deposition in those other cases. (See 6/4/10 Pitney E-mail attached as Exhibit D;
6/6/10 Cox Letter attached as Exhibit E). Mr. Cox also admitted that in his role as Volunteer
Program Coordinator for the Maine Attorney’s Saving Homes (“MASH”) Program, he may be
inclined to share Mr. Stephan’s deposition with other MASH lawyers involved in other cases
against GMACM. (See 7d.). Still, Mr. Cox said nothing that would have put Ms. Pitney on
notice that the deposition testimony of Mr. Stephan might be disseminated in such a manner that
it would be posted to an Internct blog spot, much less disscminated before Plaintiff’s counsel or
Mr. Stephan even had the opportunity to review the transcript.

0. Mr. Cox has acknowledged sending the deposition trauscript to an attorney in
Florida who, in tum, posted the transcript to his or her blog spot. Mr. Cox did not reveal the
identity of the Florida attorney to whoni he sent the deposition t;'unscx'ipt, but Plaintiff believes
that the transcript was sent to attorney Matthcw Weidner. On June 15, 201 0, Mr. Stephan’s
deposition transcript from this case was posted to Mr. Weidner’s blog spot, located at
http://mattweidnerlaw.com/blog/Z()10/06/11cw~robo-signcr—dcposition»jc!Trcy»stephan/. A copy
of the blog, in pertinent part, is attached as Exhibit F. The blog dubs Mr, Stephan the “New

Robo Signer” and solicits comments from viewers.”

1 In Mr, Stephan’s deposition, Mr. Cox Inquired as to Mr. Stephan’s prior lestimony in a foreclosure
action pending in Florida. (Deposition Transcript, pp. 57-58, Ex. A). The deposition to which Mr. Cox
referred occurred on December 10, 2009, in connection with the case styled GMAC Mortgage, LLC v.
Neu, in the Cireuit Count of the Fifleenth Judicial Circuit in and for Patm Beach, Florida, Case No. 50-
2008-CA-04080SXXX-MB. The transcript from the Deccmber 10, 2009 deposition was posted by
Florida attorney Carol C. Asbury on her blog spot, which is located at www 4closurefraud.com, which
refers to Mr. Stephan as the “Affidavit Slave.” A copy of the blog spot, in pertinent part, is atlached as
Exhibit G.
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7. The effect of Mr. Cox’s dissemination of this transcript has been annoyance,
embarrassment, intimidation and oppression not only of GMACM and Mr. Stephan but also to
other employees of GMACM who fear that their respective deposition testimionies may be also
be distributed widely and gratuitously on the interet or in some other very public fashion or
otherwise used for improper purposes completely unrelated to the litigation in which the
testimony is provided.

8. This dissemination of Mr. Stephan’s deposition testimony is inconsistent with the
Maine Rules of Civil Procedure, which contemplates the use of discovery material for proper
purposes in connection with the action in which such discovery is gencrated, and seeks to protect
parties and witnesses from embarrassment, annoyance, oppression and intimidation as described
in Rule 26(c), and, as discussed below, the Court should enter a protective order prohihiting the
further dissemination of Mr. Stephan’s deposition transcript and any other discovery materials

obtained in this action.

1, LEGAL ARGUMENT

9. Rule 26(c) of the Maine Rules of Civil Procedure governs protective orders,
Specificaily, Rules 26(c) provides that “[wpon motion by a party or by the person from whom
discovery is sought, and for good cause shown, any justice or Jjudge of the court in which the
action is pending may make any order which justice Tequires to protect a party from annoyance,
embarrassment, oppression, or undue burden or expense.”

10. Courls interpreting Rule 26(c) of the Tederal Rules of Civil Procedure, which is in
all relevant respects identical to its Maine counterpart, pencrally contemplate broad, public
discovery but do not permit the misusc of the judicial system in order to disseminate information
that has heen obtained through pretrial discovery. See, e.g., Seattle Times Co. v. Rhinehart, 467

U.5.20, 104 S.Ct. 2199 (1984) (rejecting the plaintiff's contention that a protective order offends

WibisTE9.2)
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the First Amendment when the order is limited to the context of pretrial civil discovery and does
not restrict the dissemination of the information it gained from other sources).

11.  For example, in Baker v. Buffenbarger, the United States District Court for the
Northern District of Illinois held that the plaintiff’s request for « protective order fell squarely
within Rule 26(c) where evidence indicated that the plaintiff’s attomey refused to agree to limit
the use of defendant’s deposition transcript to the subject lawsnit and where plaintiff’s altorney
admitted his intent to disseminate the deposition transcript. 2004 WL 2124787 (N.D. 111,

Sept. 22, 2004). In Baker, prior to the subject depositions, defense counsel inquired as to the
purpose of videotaping the depositions. fd. at *1. 'When the plaintiffs’ counsel responded that
perhaps the plaintiffs would send the videotapcs to the media or post the transcripts on the
internet, defensc counsel requested that the use of the transeripts and videotapes be limited to
purposes dircetly related to the lawsuit. Jd. The plaintiffs’ counsel declincd, asserting that the
public had a right to access the materials and that the plaintiffs were free to do as they sec fit
with any materials obtained during discovery. /d. The court oixined that litigants do not have an
absolute right to do whatever they choose with discovery materials. Where the evidence
indicates that a litigant intends to usc discovery materials for a purpose unrclated to settlement or
trial preparation, but instead to embarrass the party moviag for a protective order, the moving
party’s request for a protective order falls squarely within Rule 26(c). Id. at *2.

12, Here, the solc remaining issue is Plaintiff’s damages, Notwithstanding, Mr. Cox
deposed Mr. Stephan primarily concerning GMACM’s and Mr. Stephan’s procedures for
exceuting affidavits in foreclosure matters. By the time that Plaintiff’s counsel received a copy
of the deposition transcript, Mr. Cox had already disseminated the transeript to an attorney in
Florida who, Mr. Cox acknowledged, posted the transcript on the internet. Plaintiff has

reasonahle grounds for concluding that Mr. Wetdner is the attorncy to whom Mr. Cox disclosed

WIB6789.2)
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the transcript and that Mr. Weidner posted the transcript to his blog spot {or purposes of
embarrassing Mr. Stephan and GMACM. Iowever, it is irrelevant whether or not Mr. Weidner
is the attomey to whom Mr. Cox discloscd the transcript because one thing is clear - Mr. Cox
obviously did not disclosc the transcript for purposes relating to settlement or trial preparation in
this lawsuit.

13, InDamiano v. Sony Music Entertainment, Inc., the United States District Court of
the District of New Jersey upheld a confidentiality order entered four years earlicr which
probibited the plaintiff from posting confidential discovery materials on various websites,
disseminating such confidential information via e-mail and in chat rooms, and offering such
materials for sale. 2000 WL 1689081, *2 (D. N.J. Nov. 13, 2000). Noting that a confidentiality
order may be granted at any stage of the lawsuit, including settlement, so long as it is supporied
by good cause, the court held that the subject confidentiality order did not violate the plaintiff’s
First Amendment right lo speak about his claim with whomever he so desires so long as the
discovery materials were not exploited for “publicity, profit or collateral pain.” Id at *¥11,

14. Exploiting Mr. Stephan’s deposition transcript is exactly what has occurred here.
Mr. Cox has exceeded merely discussing his claims with other attomeys but, instead, has
provided to at least one other attorney Mr. Stephan’s deposition transcripl which was
subscquently posted on the internet for the ultimate purpose of publicity und profit for the
posting attorncy. Although Mr. Stephan’s deposition transcript may not be confidential, as were
the discovery matcrials in the Damiano case, the transcript still should not be used to make a
profit for attorneys with whom Mr. Cox converses.

15, Accordingly, Plainiiff asks that the Court prohibit Defendant and her counsel
from disserninating discovery materials for purposes unrelated to trial preparation, trial or

settlement of this particular lawsuit.

{WiBd6189.2)
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16, Plaintiff also requests that any order by the Court be applied retroactively so as to
protect information already obtained through discovery from being disseminated Inappropriately.
17. Furthermore, Plaintiff requests that sanctions be entercd against Mr. Cox.
Specifically, Plaintiff requests that Mr, Cox be required to reimburse Plaintiif for all fees and
costs associated with filing this motion for protective order. As a consequence of his improper
conduct, Mr. Cox should be batred from using Mr. Stephan’s deposition transeript in his other
cases against GMACM. Plaintiff is aware that Mr. Cox has attached this deposition transcript to
a brict he filed in the case captioned U.S. Bank National Association v. Ciraldo, Civil Docket
No. RE-10-04 pending in Maine Superior Court, Waldo County.
III. CONCLUSION

Despite having previously promised Plaintiff’s counsel that he would abide by Maine’s
Rules of Civil Procedure, Mr. Cox admittedly disclosed Mr. Stephan’s deposition transcript to an
attorney in Florida who subsequently posted the transcript on the intemct. The use of the
deposition transeript has caused undue annoyance, embarrassment and oppression to Plainti ff
and Mr. Stephan, not to mention other employees of GMACM who are now reluctant to provide
deposition testimony for fear the testimony will be posted on various blog spots. For these
reasons, Rule 26(c) warrants the entry of a protective order prohibiting the dissemination of
discovery materials obtained in this case. Plaintiff respectfully requests the Court to enter such a
protective order which would apply to all discovery materials, including the use of Mr. Stephan’s
deposition transcript. Plaintiff tequests such other and additional relief that the Court deems

appropriate.

(Wigas789.2)
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Dated at Portland, Maine, this 25" day of June, 2010

p

Jofn J. mando, Bar #3099
igree Atvbod LLP

One Monument Square

Portland, ME 04101

207-791-1100

D. Brian O'Dell, Esq. (Admitted Pro Hac Viee)
Bradley Arant Boult Cummings LLP

One Federal Place

1819 Fifth Avenue North

Birmingham, AL 35203-2119

Attorneys for Plaintiff Federal National Morigage
Association and Parties-in-Interest GMAC
Mortgage, LLC d/b/a DiTech, LI.C.com and Bank of
America, NA
NOTICE
Matters in opposition to this Motion pursuant to Me. R. Civ. P. 7(c) must be filed not
later than 21 days after the filing of this motion unless another time is provided by the Mainc

Rules of Civil Procedure or by the Court. Failure to file timely opposition will be deemed a

waiver of all objections to the motion, which may be granted without further notice or hearing,

(WIR46T9.2)
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Mr. JOoHNSON. Thank you, Mr. Cox. Next we will hear from San-
dra Hines. Is it Saundra or Sandra?

Ms. HINES. Sandra. ' .
Mr. JOHNSON. Ms. Hines is a lifelong Detroit resident and a so-

cial worker. She brings to this hearing her personal experience of
losing her family home of 37 years to foreclosure apd of belng.evmt-
ed from that home. Ms. Hines has turned those painful experiences
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into valuable resources that she uses to assist others facing fore-
closure. She has been a tireless advocate on other important issues
of concern to the citizens of Detroit.

We welcome you to the hearing, and we would like to hear your
testimony now if you would.

Ms. HINES. Thank you.

Mr. JOHNSON. Thank you.

TESTIMONY OF SANDRA D. HINES, FORMER HOMEOWNER,
DETROIT, MI

Ms. HINES. I want to first thank the honorable men and women
here who can make a difference in our lives in America.

I lost my family home to foreclosure and eviction. And I don’t
know if anybody here knows anyone or has had anyone in they
family lose they home, but it is an uprooting. We were uprooted.

I still have a lump in my throat, hole in my chest every time I
think about it, because my mother and father worked real hard to
get that house. We moved into 16582 Lesure, Detroit, Michigan in
1970. When we moved into that home we was the second Black
family on the block. My mother and them was seeking a better way
of life for us and a better environment. We stayed—my mother put
a roof on that home, she put in a new furnace, she put in a hot
water and cooler heater. She he had the porch redone, she had
awnings put around the house. She also had before my father died
central air conditioning added to the home.

My mother—I mean my sister and my father was GM workers.
My father worked for GM almost to the day he died. He contacted
cancer from working for General Motors in those foundries that
was spitting out asbestos and lead and everything else.

I'm here to say that we believed in the American dream. Most
of the people who have bought homes in America believed in the
American dream. Now we are facing the American nightmare.
None of us in America would have thought that the government
would turn their back on the people and not allow the people to
have the kind of help that they need because the banks decided
they wanted to trick and rob people of they homes.

Now we can sit here all day. I am a little disappointed that the
room is not full, I don’t know, maybe this is a special committee
and this is the only Committee that is listening to people that’s
really trying to save their homes. But I wish that every chair was
filled in this room so that they can understand the pain that is as-
sociated when you lose a home of over 40 years.

We moved 40 years of memories in the cold, snow like a day that
we had in Detroit where it snowed all day, the ice was covered
over. They threw us out in conditions like that. They took my
mother’s antique furniture and they threw it over in the dumpster.
The bailiff stood out there with his gun to let us know that he
would take us to jail and kill us if we tried to stop him from coming
into our house. It was the most horrible and most pitiful experience
I have ever had in my life to lose a home that I lived in for 40
years.

Where do you go on Christmas now? Me and my sisters are di-
vided. We staying in apartments when we always had a home.
Where do you go on Easter when you don’t have a home anymore?



432

What can you call—what can we call home now after all of years
that my father worked at General Motors and my mother worked
for a neighborhood service agency, helping people all her life be-
cause she was an investigator for JDO.

And my mother—our house was paid for. The part that hurts me
so much, my mother told us, my mother said, don’t remortgage the
home. If you remortgage the home, the bank is going to steal it.
She was telling my friends, my young friends who was first-time
buyers who was buying homes at that time that was coming to my
mother and didn’t understand what was going on, and I am talking
about back in like 2004 and ’3, they didn’t know this was the be-
ginning of foreclosure and evictions. My mother encouraged them
and begged them, don’t remortgage your home. A couple of them
didn’t and they have their home today because they didn’t. The
ones that did don’t have they home, they experienced foreclosure
and eviction just like we did.

I just don’t know why we have to come and beg people that we
put in office to work for us to work for us. What has happened to
America? I mean I don’t get it. I don’t get it why you all sit here
and make decisions over our lives and you all can’t see that if you
throw us out of our homes we don’t have a life. Your life change.
All of you got a home. You got money, you got health care, you got
the best insurance that anybody can have, you probably have the
best homes that anybody can have. Don’t you think other Ameri-
cans want that, too? Isn’t that what America is supposed to be
about? The land of the brave and the home of the free? The people
worked, the people, the people have worked and built America
what it used to be. Because America ain’t what it used to be no
more.

My mother used to always say, they are going to turn America
into a third world country. Well, you just about to did it. Come to
Detroit and look at the neighborhoods, how they have been ravaged
by foreclosure and evictions. You ride down the street 6 and 7
houses on one block out of maybe 20 houses, 10 on one side, 10 on
the other side. Seven and 8 of them 10 have been shut down be-
cause of foreclosure. I don’t know where those people are at.

I came here to tell a story of the people. Maybe if the people tell
the story ya’ll will get it. Because ain’t none of the rest of ya’ll been
able to respect the other ones. I have seen the Congressmen that
have argued on behalf of the people, they get shut down. It is like
they not saying anything that anybody else is listening to. So we
have to come now—and I am going to tell you, I wasn’t on the ros-
ter to come from Detroit. Once I found out that you was having a
hearing I asked my relatives, I asked my friends to give me money
to come here. Just so happen it worked out. And on my way here
I missed the first plane, I broke my glasses while I was on the
plane. That is why I can’t read my statement. But I'm here, be-
cause I am supposed to be here representing the American people.
And it is not just Black people that is experiencing this, it is all
people, all of the people in America. America is a melting pot. Peo-
ple come here because they want help, they want to be free. They
want to have what we said America was. And even the people that
was born here in America, those of us who claim to be Americans,
not only are you not helping those who have came, now you are not
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helping us, the Americans. Why should people have to come here
and tell you this when you see us, the millions and millions of peo-
ple in foreclosure and evictions? Don’t you want to do something
about it? Don’t you want to bring America back? It looks like a gar-
bage dump now. Each city from each city. Everything is falling
down, it is because people are stealing everything that ain’t nailed
down and not doing what the people put them in office to do.

Mr. JOHNSON. Ms. Hines, I want to thank you so much for your
statement.

Ms. HINES. I am sorry if I appear to be angry, but I am. I am
mad at hell. And I thank you. I know my time is up. I appreciate
everybody listening to me, but the bottom line is, and I'm going to
close on this: Don’t listen, do something about it.

[The prepared statement of Ms. Hines follows:]
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PREPARED STATEMENT OF SANDRA D. HINES

foreclosure

House Judiciary Committee

Attention: Chairmen John Conyers Jr. and committee members

Staten;ent of Sandra D. Hines

Submitted December 15, 2010

Re: Foreclosed Justice: Causes and Effect of the Foreclosure Crisis ~Part Il
Honotable Congressman Conyers and Congressional Representatives;

I'would first like to take this time to thank you for the opportunity to speak on behave of
me, and my fellow Americans that have lost theit homes to foreclosure and eviction.

1 am Sandra Hines from Dettoit Michigan, one of the hardest hit cities in the United
States,

'Losing my family home of nearly forty years in December 2007 still leaves a whole in
my stomach and lump in my throat,

You cannot imagine how my family lives were changed. We were up rooted and
displaced in a matter of months after living in & community where everyone was on a first
name basis,

We mnoved into ow home in 1970 after my mother and father worked and saved for years
to move us to a better neighborhood.

When we moved to 16582 Lesute there were only two other Black families living on the
block. :

We lived through many neighborhood changes and my parents went through many trails
and tribulations to keep us in that house.

They tepaired the roof, put in a new water heater, had a tree temoved, put in a new
furnace, brick porch and central air condition, before they died,



435

I don’t know what broke my heart the most the death of my parents or losing the house
they died paying for and losing it to predatory lending from the crooked dealing of Wells
Fargo Bank.

[ 'am so0 ashamed because my mother told us before she died “Do not mortgage the house
because the bank will steal it.

We did it anyway because the house needed many major repairs, and we felt we could
pay the mortgage back,

Once the house went into foreclosure we lost the house in two and a half months,
The payment went from $588 a month to $988 a month.

My Sister and I could not pay the $988 a month because my sister disability payments
had been reduce from $1200 a month to $600 a month.

I'was not living at the home at that titme and I was barely maintaining living in an
apartment

So many people got paid off our misery, My sister paid two lawyers to help us but all
they did was 1ip us off, as the bank came and threw us out like dirty bathwater.

The banks and financial institutions are profiting off of the American People, they are
robbing us of our homes, .pride and dignity.

We no Jonger can depend on the Ametican Dream because now we have the American
Nightmare,

We need a declaration of a state of emergency and & moratorium on foreclosures and
evictions to save our families, to save our country.

America has had many chances to live out it's creed, but greed has replaced human need,
and now we’re headed for becoming a third world covntry, !

Congress you can turn America around and make it the home of the brave and the land of
the free, by working for the American People who elected you.
We need a moratorium on foreclosure and evictions.

Mr. JOHNSON. Thank you, Ms. Hines.

Next we will hear from Ms. Fluker, is it Fluker?

Ms. FLUKER. Yes, it is. ‘

Mr. JOHNSON. And if you pull that microphone up and cut it on.
Ms. FLUKER. The light is on.

Mr. JOHNSON. I don’t think it must be working.

Ms. FLUKER. Is it better now?
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Mr. JOHNSON. Perhaps if you would grab one of the other micro-
phones, that would be good.

Ms. FLUKER. Is this better?

Mr. JOHNSON. Oh yeah, that is much better.

TESTIMONY OF VANESSA FLUKER, VANESSA G. FLUKER,
ESQUIRE, PLLC, DETROIT, MI

Ms. FLUKER. First of all, I would like to thank the Committee for
having this opportunity to come here today to present testimony re-
garding this very important issue. I, too, like Ms. Hines from the
City of Detroit, Michigan, who is ranked at the top of the list, we
are almost at the very top, in foreclosures leading to evictions be-
cause we are a nonjudicial State.

First, I would like to address the perspective of, the media per-
ception has been that for some reason we have all these massive
foreclosures because you have this multitude of people who bit off
more than they could chew, who went into homes that just were
exorbitant and beyond their reach. This is not true. The majority
of people in subprime mortgages are the working poor, minorities
and senior citizens, and that is what constitutes and makes up the
majority of my practice.

Unfortunately, the scenario is such that these subprime mort-
gages were marketed and pushed disparately on the working poor,
minorities, and senior citizens. For instance to give a real life first-
hand perspective, my client, Ms. Hart, works every day as a legal
assistant, mother dying of cancer, she has been fighting for 2 years
to get a modification with Bank of America, who by the way just
got $7 billion additionally in January of this year to do that. No
go. They are proceeding to evictions on that matter right now. The
only reason an eviction hasn’t occurred is because there may be
some impropriety with the affidavits and documentation.

My client, a senior citizen, who was diagnosed with dementia in
2000, who was put in a pay-option ARM mortgage in 2007, who we
are still fighting. Of course it is his family now, seeing as we have
been fighting so long he died a week and a half ago.

My client who has a farm in Michigan, who was put in a
subprime residential mortgage, interest only, but now he covers his
house and his whole farm, and they are foreclosing and they are
trying to take the whole farm.

Or even more egregious, my client who was in active duty in
Iraq, serving his country, comes back, he is in foreclosure. They are
%ike oh, well, too bad. We can’t work with you, we can’t modify your
oan.

This is just a sampling of what I deal with every day, and it is
voluminous.

And what makes this situation just in my opinion outrageous is
because after, as we all know, it was the $700 billion bailout, ap-
proximately 75 percent of these subprime mortgages now are in-
sured or underwritten by the government. Why does that become
so significant? Because if in fact a mortgage is underwritten or
guaranteed by Fannie Mae or Freddie Mac, when the banks and
lenders throw these people out in the street they get paid the full
mortgage value. That is why it is a bonanza in Michigan. Michigan
property values have dropped in some areas up to 70 percent.
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So for instance, I have a client whose fair market value is going
between 12,500 and $15,000. Well, the mortgage balance on the
home, being the adjustable rate predatory mortgage is close to
$200,000. Guess what, if they are successful, in throwing that indi-
vidual out of their home, they don’t get the full market value, they
get that full mortgage value. Therefore, why is there any incentive
for any lender to work with anybody when they are being paid the
full mortgage value?

Now this was really brought to light in the New York Times arti-
cle on October 18th of this year. The article is about Bank of Amer-
ica, who is a perfect example, it is the same across the board. It
talked about them resuming their foreclosures after the robo-sign-
ing issue. And what is significant about that article is because on
page 2 it talks about of the 14 million mortgages that Bank of
America holds, Fannie Mae and Freddie Mac underwrite one-half
of them to the tune of $2.1 trillion. Layman’s terms, if Bank of
America forecloses on all of those underwritten loans by Fannie
Mae and Freddie Mac, they would make $2.1 trillion. Again that
is why my clients who sent paperwork in for modifications, 2, 3 4,
5, 6, 7 times, I turn around as an attorney send it in 2, 3, 4, 5,
6, 7 times, certified mail, green card receipt, we haven’t received
the document and they are moving their house to foreclosure. That
is why that occurs, that is why. People who are going to trial modi-
fications, who have paid 3 months, 6 months, 9 months take their
money. All of a sudden say, oh, by the way, after paying the trial
modification for 9 months, you don’t modify. Next thing they know
because we are nonjudicial they have a sheriff sale tacked to their
door and they are the host house for the sheriff sale.

This is just getting outrageous, and I challenge this Committee
and Congress to do this, I believe this will be a very telling statis-
tical aspect—and I know my time is running out.

Fannie Mae and Freddie Mac always talks about how many
houses they have sold, which is true, because in Detroit you can
get a beautiful house for 10, $15,000. Someone needs to compare
the numbers, how much money was paid to the banks for those
mortgages versus how much money was made from the sale of
those homes. And I can assure you for Michigan it will be an out-
rage, because basically we are bailing out the banks in a silent
bailout with these guaranteed mortgages and there is no incentive
to work with the borrowers.

Thank you.

[The prepared statement of Ms. Fluker follows:]
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PREPARED STATEMENT OF VANESSA FLUKER

US HOUSE OF REPRESENTATIVES JUDICIARY COMMITTEE WRITTEN TESTIMONY
FORECLOSED JUSTICE: CAUSES AND EFFECTS OF THE FORCLOSURE CRISIS
DECEMBER 2, 2010

INTRODUCTION

There must be a true understanding the real life effects of the foreclosure mortgage crisis and the
disingenuous nature of lenders in refusing to offer any assistance to borrowers locked into horrible

subprime adjustable rate loans or who fall behind on their mortgages due to job loss or wage reductions.

Today the foreclosure crisis continues to intensify. An estimated 2.8 million foreclosures are projected
across the U.S. during 2010, with foreclosures totaling 9 million for the years 2009 to 2012. The total lost
home-equity wealth due to foreclosures is expected to be $1.9 trillion for the years 2009 to 2012. (Center
for Responsible Lending, Aug 20)

Contrary to media hype and popular belief, the average individuals affected by subprime lending are the
poor, minorities and elderly. In my practice, which unfortunately now consists almost solely of predatory
lending cases and foreclosure matters--the vast majority of my clients are the working class, poor,
minorities, and senior citizens over the age of 75 years old, who initially owned their home outright until
steered into ARMs, despite the fact they were on a fixed income, and now face foreclosure and

homelessness.

Several associates and myself have committed our practices to attempting to help these people and bring
some sense of justice back into the legal process. I would like someone to truly address the foreclosure
issues, and look at the front line stories that we see every day. My client who works every day, with a
mother suffering from pancreatic cancer who is still fighting to stop an eviction after being denied a
modification from Countrywide/Bank of America, which just received an additional 7 billion dollars for
modifications in January of 2010. The senior citizen with dementia since 2000, who was placed in a pay
option ARM loan by Washington Mutual in 2007, and is now fighting in litigation with Chase for some
type of resolution. The 79 year old man whose home is worth $12,500.00, but the predatory mortgage is
almost $200,000.00, and Citimortgage refuses to modity or let him purchase the home at fair market
value, but would rather foreclose and evict him and collect the full mortgage value from Fannie Mae. This
is just a very small example of the instances I encounter every day resulting from the unjust and unreal

rollercoaster of predatory lending, and of everyone getting assistance except for people defrauded.
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THE GOVERNMENT ROLE IN THE FORECLOSURE CRISIS

What makes the foreclosure crisis is even more outrageous is the fact that the government now owns or
backs 75% of residential mortgage loans through Fannie Mae, Freddie Mac, the FHA or Veterans

Administration.

Fannie Mae and Freddie Mac were formerly government-sponsored enterprises, private corporations

chartered by the federal government to give them enhanced standing to buy or back up mortgage loans.

However, in July 2008 Fannie Mae and Freddie Mac were taken over by the federal government due to
massive losses they incurred as a result of the record rise in foreclosures caused by the fraudulent and
predatory lending practices of the banks. The federal government placed Fannie Mae and Freddie Mac in
trusteeship under the Federal Housing Finance Administration, guaranteeing up to $200 billion in federal

tax dollars to back up their loans. That figure was raised to $400 billion, and is now uncapped.

According to a June 3, 2009, statement by then FHF A Director James Lockhart, Fannie Mae and Freddie
Mac own or guarantee 56 percent of single-family mortgages worth $5.4 trillion in the U.S. When
combined with the Federal Housing Administration, the federal government backs or issues a whopping

75 percent of the country’s mortgages. (Associated Press, Sept. 9, 2008)

What this means is that when a borrower goes into foreclosure, the bank which made the loan gets paid
off at the loan’s full value by Fannie Mae or Freddie Mac. In addition, the government pays the bank to
process the foreclosure. Then the government takes over the home, evicts the homeowner and any tenants,

places the home on the market, and sells it at a fraction of the loan’s value.

The difference in what the government paid the bank for the loan, and what the home sells for after
foreclosure and eviction, is paid for by taxpayers. That arrangement amounts to a silent bailout of the

banks.

For example, a home several doors from where this writer lives in Detroit sold for $137,000 in 2001. The
home was then foreclosed and the loan was taken over by Fannie Mae. The home is now being listed by

Fannie Mae for $31,000. The $99,000 difference between the $130,000 still owed on the home for which
the bank received full value, and the $31,000 for which Fannie Mae is selling the home, is paid for out of

taxpayer funds.
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This bailout to the banks, which occurs with virtually every foreclosure, has already amounted to $145

billion,

While the FHFA estimated that the total cost of this bailout will be $221 to $363 billion, in 2009 the
Congressional Budget Office estimated that Fannie Mae and Freddie Mac would require $389 billion in
federal subsidies through 2019. (Bloomberg News, Oct. 21)

Barclays Capital Inc. analysts put the price tag as high as $500 billion, and Sean Egan, president of Egan-
Jones Ratings Co., estimated that the total taxpayer bailout to the banks through Fannie Mae and Freddie

Magc will total $1 trillion. (BN, June 13)

These figures do not include the additional hundreds of millions of dollars in federal subsidies on FHA-

backed loans.

Tnstead of using its authority to stop foreclosures and evictions based on its federalization of the mortgage
industry, the government encourages the lenders to speedily carry out foreclosures and the government
carries out the actual evictions. It was recently exposed that Fannie Mae and Freddie Mac are using the
same law firms that prepared the fraudulent documents for the major banks in their processing of
foreclosures and evictions. Fannie Mae and Freddie Mac are sanctioning loan servicers if they do not toss

people out of their homes within a short period of time. (NYT, Aug. 22)

Tnstead of the government continuing to bail out the banks and throw people out their homes, it’s time for
the President and Congress to immediately implement a two year moratorium on foreclosures, so the 9
million families facing foreclosure by 2012 can stay in their homes and communities and property values

can be stabilized for all Americans.
LENDERS AND SERVICERS ACT IN BAD FAITH AND FAIL TO ASSIST BORROWERS

The primary federal loan modification programs to help homeowners is the Making Home Affordable
Program otherwise known as the Home Atfordable Modification Program, which was adopted in

exchange for the original $700 billion to the banks of September 2008,

HAMP and other programs are supposed to be mandatory for the banks. But the banks do not comply to

help homeowners in any significant way. The government relies on the banks themselves to carry out
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these modifications, and the federal government and most courts have refused to enforce any sanctions for

refusal to perform them.

With the banks knowing they will be getting paid full value on the loans after foreclosure, the banks have
little incentive to modify loans and have sabotaged HAMP and led to the program’s virtual collapse. As
of August 2010, less than one-sixth of the 3 million homeowners who were supposed to be helped have
received loan modifications, and the number of borrowers being offered trial modifications has drastically

declined. (NYT, Aug. 20)

Lenders make great media comments about assisting borrowers, but in reality make no attempts to work
with borrowers in these outrageous loans. The very financial institutions and Servicers that signed
Servicer Participation Contracts under the Making Home Affordable program go into Court and say the
program is voluntary. How can it possibly be voluntary when the lenders signed a contract with Treasury
to participate in the program, and are paid financial compensation for engaging in modification efforts
pursuant to this contract? Yet the lenders and the courts refuse to enforce the mandate under the Making
Homes Affordable Program, and borrowers continue to be foreclosed upon and evicted. The Helping
Families Save Their Homes Save Act passed by Congress in May 2009, stated that it was the sense
of Congress that there be a moratorium on foreclosures until the Treasury Departmeut certified
that the Home Affordable Modification Program is being implemented, yet lenders aud servicers
have sabotaged the program by modifying less than one-sixth of the 3-4 million loans that were

eligible. How come the Moratorium has not been put into place?

In addition, because the lenders are economically subsidized by getting paid the full value of loans after
foreclosure, they can afford to litigate a case for years and appeal eviction cases, instead of negotiating a
reasonable solution. In contrast, the working class, poor, minority and elderly citizens are not able to
afford the legal resources necessary to fight against these rich corporations. 1t is difficult trying to fight
the system for justice for the working class, senior citizens, minorities and the poor, while the very

entities that have defrauded these people are being bailed out and continue to get rich.

Even the most recent program, Hardest Hit Homeowners, has failed to provide any relief to unemployed
borrowers because the lender and servicer must sign up for the program. The major banks and lenders
have refused to participate in the program. Thus in Michigan, the $500,000,000.00 earmarked for the
program just sits in a pot and less than 200 of the 30,000 unemployed homeowners that were supposed to
receive assistance have actually been helped. The bottom line is trillions of dollars have been expended to

4
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“stabilize the housing market”, yet this stabilization has had very little positive impact in assisting
borrowers who are the real victims of the subprime market and economic crisis retain home ownership,

while the banks who caused the crisis continue to be bailed out by the taxpayers.
THE LIFTING OF THE BANKS RECENT “FORECLOSURE MORATORIUMS”

The lifting of the major banks” recent short-lived “foreclosure moratoriums,” which had been instituted to
stem the outcry over massive fraud in the processing of foreclosure documents, further demonstrates the
necessity for a genuine two-year moratorium on foreclosures and evictions predicated on the premise that

housing is a fundamental human right.

For example, Bank of America on October 18 announced its intent to resume foreclosures in the 23 states
which have judicial foreclosures. BOA had suspended foreclosures in those states on Oct. 1 due to
revelations of fraud in the processing of foreclosure documents. BOA also announced it would resume
foreclosures in a few weeks in the remaining 27 states. This move will likely encourage JP Morgan Chase
and GMAC, who had similarly suspended foreclosures in the 23 judicial foreclosure states, to resume

taking people’s homes. (New York Times, Oct. 18)

In announcing its resumption of foreclosure activity, Barbara J. Desoer, president of Bank of America
Home Loans, stated, “We did a thorough review of the process and we found the facts underlying the
decision to foreclose have been accurate. We paused while we were doing that, and now we’re moving

forward.”

While most commentators treated this announcement with the cynicism and derision it deserved, Bank of
America was emboldened to make this move because of the backing of the federal government. Bank of
America noted that the major holders of its mortgages, Fannie Mae and Freddie Mac, had been consulted
during the review and had signed off on the decision to resume foreclosures. Of 14 million mortgages
BOA services, one-half of them, worth $2.1 trillion, are owned or backed by Fannie Mae and Freddie

Mac.
THE EFFECTS ON COMMUNITY

The effect of lenders refusal to work with borrowers, and more importantly Fannie Mae and Freddie
Mac’s refusal to work with borrowers and instead their being the primary agents for evictions, is reflected
in countless homes being left vacant in the aftermath of home foreclosures. Often these vacant homes are

5
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stripped and left abandoned here in Michigan and especially in the City of Detroit. Fannie Mae then turns
the homes over to the City of Detroit for demolition, without even providing adequate funds to demolish
the properties. Earlier this year, approximately 1,100 homes that were previously occupied were sent for
demolition to the City of Detroit. The average cost of demolition as of a few years ago was $12,000.00
per home. . The failure to prioritize home retention and to instead emphasize foreclosure and eviction
leaves vacant houses as eyesores, and creates havens for crime destroying neighborhoods and the
community. These very properties would be occupied if borrowers were given an opportunity to retain
home ownership, millions in demolition itself could be saved, property values would be stabilized, and

the taxpayers would come out ahead in the process.
IT’S TIME FOR A TWO YEAR MORATORIUM ON FORECLOSURES

It is time that the federal government at all levels take a closer look at the millions of families being
destroyed by the foreclosure crisis and address this issue from the bottom up rather than the top down.

It’s time for Congress to:

1) Place an immediate two year moratorium on foreclosures and foreclosure-related evictions. During
this moratorium courts should be empowered to set payments at a reasonable amount based on the
borrower’s current income. Similar moratoriums were enacted in 25 states during the 1930’s. The
foreclosure moratoriums were upheld as constitutional by the U.S. Supreme Court in the case of Home
Building & Loan Ass’n v. Blaisdell, 290 U.S. 398 (54 Sup. Ct. 231, 88 ALR. 1481) (1934). The
Supreme Court held that the people’s right to survive during a period of economic emergency supersedes

the contract clause of the US constitution.

2) Institute a review of all predatory and fraudulent loans so principal can be reduced to reflect the actual

value of the home.

3) Clearly articulate in statutory language, enforceable in court by the borrower, that loan modifications

are mandatory, not voluntary, if a lender is a participant in the Home Affordable Modification Program.

4) Use the federal government’s authority based on the federalization of the mortgage industry to end the
silent bailout to the banks, and make the priority keeping families in their homes while long-term

solutions to this horrendous crisis that has destabilized the entire U.S. economy are developed.

Vanessa G. Fluker, Esq. Terome D. Goldberg, Esq.
2920 East Jefferson, Ste. 101 2920 East Jefferson, Ste. 101
Detroit, MI 48207 Detroit, MI 48207

(313) 393-6005 (313) 393-6001

Mr. JOHNSON. Mr. Deutsch?

TESTIMONY OF TOM DEUTSCH, EXECUTIVE DIRECTOR,
AMERICAN SECURITIZATION FORUM, NEW YORK, NY

Mr. DEuUTSCH. Representative Johnson, Members of the Com-
mittee, my name is Tom Deutsch. And, as the executive director of
the American Securitization Forum, I appreciate the opportunity to
testify here today on behalf of the 330 ASF member institutions
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who originate the collateral, structure the transactions, serve as
trustees, trade the bonds, service the loans, and invest the capital
in the preponderance of residential mortgage-backed securities in
the United States.

In my prepared statement, I highlight some of the key aspects
of securitization as well as its critical importance to the U.S. and
global economy. Importantly for this hearing, there are nearly 55
million first-lien mortgages in America today that total approxi-
mately $9.75 trillion of outstanding mortgage debt. Approximately
three-quarters of this debt, or about $7 trillion, resides in mort-
gage-backed securitization trusts and are beneficially owned by in-
stitutional investors in the United States and around the world,
such as pension funds, mutual funds, and insurance companies.

But in my remarks today, I seek to address specifically the con-
cerns raised by a few commentators, that securitization trusts may
not actually own the $7 trillion of mortgages that are contained
within those trusts. For example, a recent Congressional Oversight
Panel report has even suggested that these issues could create sys-
temic risk to the banking sector if loans weren’t validly assigned
to the securitization trusts.

But the concerns that have been raised have not been supported
by substantiation that there are, in fact, signs of systematic fails
in the process of assignments. Indeed, the origin of these concerns
is not clear. They are not the result of a series of new court cases
supporting the legal arguments advanced, but instead appear to be
largely the result of novel academic theories. In fact, even the Con-
gressional Oversight Panel report states that, quote, “The panel
takes no position on whether any of these arguments are valid or
likely to succeed,” end quote.

So all of these dire consequences flow directly and solely from a
single mistaken core premise—that is, the trusts, and ultimately
the institutional investors such as pension funds and mutual funds,
don’t actually own the $7 trillion of loans in those trusts. As dis-
cussed in great detail in my written testimony, this core premise
is incorrect. And, therefore, the dire consequences of this faulty
premise will not follow.

Just last month, the ASF issued a white paper on this subject
that is part of our written testimony that puts to rest many of the
questions that have previously been raised by the ownership of
mortgage loans. In that white paper, ASF exhaustively studied tra-
ditional legal principles and processes, including the Uniform Com-
mercial Code, or UCC, and substantial case history throughout
every one of the 50 U.S. States and the District of Columbia and
found that traditional legal principles and processes are fully con-
sistent with today’s complex holding, assignment, and transfer
methods for mortgage loans. In fact, 13 major U.S. law firms, listed
in Exhibit A to the ASF white paper, reviewed it and believe that
the executive summary contained therein represents a fair sum-
mary of the legal principles presented.

Although the ASF white paper answered many of the concerns
that have previously been presented, some new concerns have been
raised since that white paper was published. For example, one com-
mentator has proposed that securitizers have not met the contrac-
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tual requirements for a complete or unbroken chain of endorse-
ment.

In our written testimony, we rebut this novel academic theory in
great detail, with analysis of key contractual provisions, the intent
of the contracting parties, industry custom, independent third-
party trustee acceptance, as well as relevant caselaw and UCC ap-
plicability. In particular, this argument overlooks the fact that each
separate step in the chain of transfers of ownership by each party,
from the originator to the securitization trust, is fully documented
by a separate contract.

The proposition itself, though—that securitization legal profes-
sionals have uniformly opted out of the applicable laws, such as the
UCC, to set an even higher bar for transfers but then subsequently
and systematically ignored that higher bar—appear on their face to
be illogical assertions and, ultimately, as a legal analysis in our
written testimony demonstrates, are patently false.

From time to time, though, mistakes will occur. And they cer-
tainly do occur, particularly in a market where 55 million mort-
gages are being serviced and in the worst housing crisis that we
have seen since the Great Depression. But those mistakes do need
to be addressed. But the contractual provisions of the Pooling and
Servicing Agreement and other underlying documents allow for
those mistakes to be corrected over time.

In conclusion, the ASF greatly appreciates the opportunity to ap-
pear before this Committee today. And I look forward to answering
any questions the Committee Members may have. Thank you.

[The prepared statement of Mr. Deutsch follows:]



446

PREPARED STATEMENT OF ToM DEUTSCH

3

American
SECLRATZATION
=====FORUM.

Statement of:
Tom Deutsch

Executive Director
American Securitization Forum

Testimony before the:
United States House of Representatives
Committee on the Judiciary

Hearing on:

Foreclosed Justice: Causes and Effects of the Foreclosure Crisis

December 2, 2010



447

ASF House Judiciary Testimony
December 2, 2010
Page 2

Chairman Conyers, Ranking Member Smith, Members of the Committee, my name is
Tom Deutsch and as the Executive Director of the American Securitization Forum, 1 appreciate
the opportunity to testify here today on behalf of the 330 ASF member institutions who originate
the collateral, structure the transactions, serve as trustees, trade the bonds, service the loans and
invest the capital in the preponderance of residential mortgage- and asset-backed securities
(“RMBS”) and (“ABS”) in the United States, including those backed entirely by private capital
as well as those guaranteed by Ginnie Mae and the government sponsored enterprises (“GSEs™)
such as Fannie Mae and Freddie Mac.

TIn this testimony, we seek first to highlight some of the key aspects of securitization as
well as its importance to the U.S. and global economy. Subsequently, we seek to address the
concerns raised by a few commentators that the banking and housing markets may be subject to
additional systemic risk because securitization trusts may not actually own the trillions of dollars
of mortgages that are supposed to be contained within those trusts. In addition to introducing the
white paper that ASF issued two weeks ago, we also examine a number of the new concerns that
have been raised since the introduction of that white paper. In particular, we discuss and provide
detailed background for four key components of valid loan transfers, including:

A. PSAs meet the requirement for a “complete” or “unbroken” chain of indorsement';

B. securitization trusts comply with New York trust law;

C. RMBS trusts effectively achieve REMIC status; and
D

. mistakes do not affect validity of transter.

' Note that the Uniform Commercial Code replaces the more common U.5. spelling of “endorsement” for the less
commen “indorsement.” The UCC spelling 1s used throughout this testimony [or consistency.
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Ultimately, we find that the conventional process for loan transfers embodied in standard
legal documentation for mortgage securitizations has been adequate and appropriate to transfer
ownership of mortgage loans to the securitization trusts in accordance with applicable law and
contract. Since loan transfers have generally been effective, all of the dire consequences that a
few commentators have speculated on fade away, given the faulty premise that they start from.
Moreover, a number of the concerns that have been raised that securitization professionals have
uniformly opted out of use of laws such as the Uniform Commercial Code (“UCC”) to set a
higher bar for transters, but then subsequently and systematically failed to meet that higher bar,
appear on their face to be illogical assertions and patently false.

T. Role and Tmportance of Securitization to the Financial System and U.S.

Economy
Securitization—generally speaking, the process of pooling and financing consumer and

business assets in the capital markets by issuing securities, the payment on which depends
primarily on the performance of those underlying assets—plays an essential role in the financial
system and the broader U.S. economy. Over the past 40 years, securitization has grown from a
relatively small and unknown segment of the financial markets to a mainstream source of credit

and financing for individuals and businesses alike.

In recent years, the role that securitization has assumed in providing both consumers and
businesses with credit is striking: currently, there is over $12 trillion of outstanding securitized
assets, including RMBS, ABS and asset-backed commercial paper (‘ABCP”). This represents a

market nearly double the normal size of all outstanding marketable U.S. Treasury securities—
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bonds, bills, notes, and TIPS combined.? Between 1990 and 2006, issuance of MBS grew at an
annually compounded rate of 13%, from $259 billion to $2 trillion a year.’ In the same time
period, issuance of ABS secured by auto loans, credit cards, home equity loans, equipment loans,
student loans and other assets, grew from $43 billion to $753 billion. In 2006, just before the

downturn, nearly $2.9 trillion in RMBS and ABS were issued. As these data demonstrate,

securitization is clearly an important sector of today’s financial markets.

The importance of securitization becomes more evident by observing the significant
proportion of consumer credit it has financed in the U.S. It is estimated that securitization has
funded between 30% and 75% of lending in various markets, including an estimated 59% of
outstanding home mortgages.* Securitization plays a critical role in non-mortgage consumer
credit as well. Historically, banks securitized 50-60% of their credit card assets.” Meanwhile, in
the auto industry, a substantial portion of automobile sales are financed through auto ABS.
Overall, recent data collected by the Federal Reserve Board show that securitization has provided
over 25% of outstanding U.S. consumer credit.” Securitization also provides an important source
of commercial mortgage loan financing throughout the U.S., through the issuance of commercial

mortgage-backed securities (“CMBS”).

211.S. Department of the Treasury, “Monthly Statement of the Public Debt of the United States: August 31, 2009,
(August 2009). <http://www treasurydirect. gov/govt/reports/pd/mspd/2009/0pds082009.pdf>.

? National Economic Research Associates, Inc. (NERA), “Study ol the Impact ol Securitization on Consumers,
Investors, ['inancial Institutions and the Capital Markets,” pg. 16 (Tune 2009)
<http://www.americansecuritization.com/uploadedFiles/ASF_NERA_Report.pdf >.

T Citigroup, “Does the World Need Securitization?” pg. 10-11 (Dec. 2008).
<htip://www.americansceuritization. com/uploadedFiles/Citi 121208 _restart_sceurilization.pd[>.

*Thid., pa. 10

€ Thid., pe. 10

? Federal Reserve Board of Governors, “G19: Consumer Credit,” ( September 2009).
<htip:/www.lederalreserve. gov/releases/gl 9/current/g19.htm>.
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Over the years, securitization has grown in large measure because of the benefits and value it

delivers to transaction participants and to the financial system. Among these benefits and value

are the following:

1.

2.

4,

Efficiency and Cost of Financing. By linking financing terms to the performance of a
discrete asset or pool of assets, rather than to the future profitability or claims-paying
potential of an operating company, securitization often provides a cheaper and more

efficient form of financing than other types of equity or debt financing.

Incrememtal Credit Creation. By enabling capital to be recycled via securitization,
lenders can obtain additional funding from the capital markets that can be used to support
incremental credit creation. In contrast, loans that are made and held in a financial

institution’s portfolio occupy that capital until the loans are repaid.

Credit Cost Reduction. The economic efficiencies and increased liquidity available from
securitization can serve to lower the cost of credit to consumers. Several academic
studies have demonstrated this result. A recent study by National Economic Research
Associates, Inc., concluded that securitization lowers the cost of consumer credit,
reducing yield spreads across a range of products including residential mortgages, credit

card receivables and automobile loans.®

Liquidity Creation. Securitization often offers issuers an alternative and cheaper form of

financing than is available from traditional bank lending, or debt or equity financing. As

® National Ticonomic Research Associates, Tne. (NFRA), “Study of the Impact of Securitization on Consumers,
Investors, Financial Institutions and the Capital Markets,” (June 2009), pg. 16.
<htip://www.americansecuritization.com/uploadedbiles/ASE_NERA_Report.pd[>.
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a result, securitization serves as an alternative and complementary form of liquidity

creation within the capital markets and primary lending markets.

5. Risk Transfer. Securitization allows entities that originate credit risk to transfer that risk
to other parties throughout the financial markets, thereby allocating that risk to parties

willing to assume it.

6. Customized Financing and Investment Products. Securitization allows for precise and
customized creation of financing and investment products tailored to the specific needs of
both issuers and investors. For example, issuers can tailor securitization structures to
meet their capital needs and preferences and diversify their sources of financing and
liquidity. Investors can tailor securitized products to meet their specific credit, duration,

diversification and other investment objectives.”

Recognizing these and other benefits, policymakers globally have taken steps to help
encourage and facilitate the recovery of securitization activity. The G-7 finance ministers,
representing the world’s largest economies, declared that “the current situation calls for urgent
and exceptional action...to restart the secondary markets for mortgages and other securitized

»10

assets. The Department of the Treasury stated in March, 2009 that “while the intricacies of

secondary markets and securitization...may be complex, these loans account for almost half of

? ‘I'he vast majorily ol investors in the securitization market are institutional investors, including banks, insurance
companics, mutual funds, money market funds. pension funds, hedge funds and other large pools of capilal.
Although these dircet market participants arc institutions. many of them—pension funds, mutual funds and
insurance companies, in particular—invest on behalf of individuals. in addition to other account holders

" (3-7 Finance Ministers and Central Bank Governors Plan of Action (Oct. 10, 2008).

<htip://www.lreas. gov/press/releases/hp 1195 him>.
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the credit going to Main Street,”""

underscoring the critical nature of securitization in today’s
economy. The Chairman of the Federal Reserve Board noted that securitization “provides
originators much wider sources of funding than they could obtain through conventional sources,
such as retail deposits” and also that “it substantially reduces the originator's exposure to interest

rate, credit, prepayment, and other risks.”"?

Echoing that statement, Federal Reserve Board
Governor Elizabeth Duke stated that the “financial system has become dependent upon
securitization as an important intermediation tool,”** and the International Monetary Fund (IMF)
noted in its Global Financial Stability Report that “restarting private-label securitization markets,
especially in the United States, is critical to limiting the fallout from the credit crisis and to the

"M There is clear recognition in the

withdrawal of central bank and government interventions.
official sector of the importance of the securitization process and the access to financing that it
provides lenders, and of its importance to the availability of credit that ultimately flows to

consumers, businesses and the real economy.

Restoration of function and confidence to the securitization markets is a particularly
urgent need, in light of capital and liquidity constraints currently confronting financial
institutions and markets globally. As mentioned above, at present nearly $12 trillion in U.S.

assets are funded via securitization. With the process of bank de-leveraging and balance sheet

U8 Department of the Treasury, “Road to Stability: Consumer & Business Tending Initiative,” (March 2009).
<http://www tinancialstability.gov/roadtostability/lendinginitiative. html>.

12 Bernanke, Ben $., “Speech al the UC Berkeley/UCLA Symposium: The Mortgage Meltdown, the Economy, and
Public Policy, Berkeley, California.” Board of Governors of the Federal Reserve System (Oct. 2008)
<http://www.tederalreserve. gov/newsevents/speech/bernanke2008103 1 a.htm>.

13 Duke, Elizabelh A., “Speech al the AICPA National Conlerence on Banks and Savings Institutions, Washington,
D.C.” Board of Gavernars of the Federal Reserve System (Sepl. 2009).

<http:/fwww.federalreserve. gov/newsevents/speech/duke20090914a. htm>.

“International Monetary Fund, “Restarting Securitization Markets: Policy Proposals and Pitfalls * Global Financial
Stability Report: Navigating the Financial Challenges Ahead (Oct. 2009), pg.33.

<htip://www.iml.org/extermal /pubs/[V/glsr/2009/02/pdAext.pdl>.
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reduction still underway, and with increased bank capital requirements on the horizon, such as
those expected in Basel 111, the funding capacity provided by securitization cannot be replaced
with deposit-based financing alone in the current or foreseeable economic environment. In fact,
the IMF estimated that a financing “gap” of $440 billion existed between total U.S. credit
capacity available for the nonfinancial sector and U.S. total credit demand from that sector for
the year 2009."> Moreover, non-bank finance companies, who have played an important role in
providing financing to consumers and small businesses, are particularly reliant on securitization
to fund their lending activities, since they do not have access to deposit-based funding. Small
businesses, who employ approximately 50% of the nation’s workforce, depend on securitization
to supply credit that is used to pay employees, finance inventory and investment, and other
business purposes. Furthermore, many jobs are made possible by securitization. For example,
alack of financing for mortgages hampers the housing industry; likewise, constriction of trade
receivable financing can adversely affect employment opportunities in the manufacturing sector.
To jump start the engine of growth and jobs, securitization is needed to help restore credit

availability.

Simply put, the absence of a properly functioning securitization market, and the funding
and liquidity this market has historically provided, adversely impacts consumers, businesses,
financial markets and the broader economy. The recovery and restoration of confidence in
securitization is therefore a necessary ingredient for economic growth to resume, and for that

growth to continue on a sustained basis into the future.

' International Monetary Fund, “I'he Road to Recovery.” Global Financial Stability Report: Navigating the
Financial Challenges Ahead (Oct. 2009), pg. 29. <hiip//www.imforg/external/pubs/iv/gls/2009/02/pdfext. pd>.
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1L Transfers of Loans into the Secondary Mortgage Market

By way of background, there are approximately 55 million first lien mortgages
outstanding in the United States today and an additional 25 million homes that have no mortgage
attached to them. The debt outstanding for these 55 million mortgages is nearly $9.75 trillion
dollars, of which approximately $7 trillion dollars resides in securitization trusts and are
beneficially owned by institutional investors around the world. Approximately $5.5 trillion
dollars of these loans are government guaranteed in Ginnie Mae and GSE RMBS, with an
additional $1.5 trillion in outstanding private-label RMBS that has no government backstop. An
additional $2.75 trillion dollars of mortgage debt is owned in the portfolios of commercial banks,
savings institutions and insurance companies. In addition to the $9.75 trillion of outstanding first
lien mortgages, approximately $1 trillion of second liens are currently outstanding in the United
States.'®

As part of the larger public discourse about the current state of the residential mortgage
market and the increasing number of foreclosures in America, a surprising number of concerns
have been raised in the last couple of months in the midst of the worst housing crisis since the
Great Depression that question whether the common legal procedures that have been used to
transfer residential mortgage loans into RMBS trusts were in fact legally valid. A number of
different dire outcomes have been raised if loans weren’t validly transferred, including borrower

confusion as to who to pay their mortgage to, large bank losses, and further housing market

'® Data compiled by Amherst Securities, based on information from the Federal Reserve Flow of Funds, Fannie
Mae, Freddie Mac, Ginnie Mae and CoreLogic.
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turmoil. A recent Congressional Oversight Panel Report (“COP Report™)'” has even suggested
that these issues could create systemic risk concerns if loans weren’t appropriately assigned to
securitization trusts.

But the key incorrect premise that each of these dire outcomes relies upon is that the $7
trillion dollars of outstanding securitized mortgage debt has not in fact been systematically
transferred in a legally sound manner. ASF believes these concerns are without merit and our
membership is confident that these methods of transfer are sound and based on a well-established
body of law governing the multi-trillion dollar secondary mortgage market. The conventional
process for loan transfers embodied in standard legal documentation for mortgage securitizations
has been adequate and appropriate to transfer ownership of mortgage loans to the securitization
trusts in accordance with applicable law. This process is sufficient to establish ownership by the
securitization trusts. Moreover the concerns that have been raised have not been supported by
substantiation that there are in fact any material signs of systematic fails in the system. Indeed,
the origin of these concerns is not clear: they are not the result of a series of court cases
supporting the arguments advanced and appear to be largely the result of academic theories. In
fact, even the COP Report states that “the Panel takes no position on whether any of these
arguments are valid or likely to succeed.”'®

As part of our members’ diligence into these public concerns, the ASF issued two weeks
ago a white paper legal study entitled “Transfer and Assignment of Residential Mortgage Loans

in the Secondary Mortgage Market” (the “ASF White Paper™), which is attached to this

17 Congressional Oversight Pancl, November Oversight Report, Pxamining the Consequences of Mortgage
Irregularities Jor Financial Stability and Foreclosure Mitigation (November 16, 2010)

<hup://cop.senate. gov/documentsicop-111610-report pdf>.

¥ bid., pg. 25, lootnole 75.
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testimony as Attachment A. In the White Paper, the ASF exhaustively studied traditional legal
principles and processes, including common law, the Uniform Commercial Code and substantial
case history, and finds that traditional legal principles and processes, including the not codified
common law rule that “the mortgage follows the note,” are fully consistent with today’s complex
holding, assignment and transfer methods for mortgage loans, which are legally effective for
participants in the secondary mortgage market to transfer mortgage loans. Thirteen major U.S.
law firms noted in Exhibit A to the ASF White Paper reviewed the ASF White Paper and believe
that the Executive Summary contained therein represents a fair summary of the legal principles
presented. Although we believe the ASF White Paper answered a number of the concerns that
had previously been raised, some new concerns have been raised since the ASF White Paper has

been published. In this testimony, we address four of these new concerns.

A. PSAs Meet the Requirement for a “Complete” or “Unbroken” Chain of

Indorsement

In testimony before the U.S. Senate Committee on Banking, Housing and Urban Affairs
on November 16, 2010, Mr. Adam J. Levitin, Associate Professor of Law at Georgetown
University Law Center, commented that while he did not disagree with the statements in the ASF
White Paper about how mortgage loans may be legally transferred pursuant to contract law and
the UCC, he believes that the ASF White Paper does not address some additional arguments as

to why mortgage loans might not have been legally transterred to RMBS trusts in many cases.

12 Testimony of Professor Adam J. Tevitin, 11.S. Scnate Committee on Banking, Housing and Urban Affairs
Hearing. November 16, 2010
http://banking senate, gov/public/index efm?iuseAction=i learings.t learing&! learing_iD=df8cb(35-c1bf-deen-941d-
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These arguments are outlined in Mr. Levitin’s testimony submitted to the Senate Committee for
these hearings, and further in testimony submitted to the House Financial Services Committee,

Subcommittee on Housing and Social Opportunity, on November 18, 2010.* We seek to

address these concerns directly herein.

In his written testimony as well as his statements before the Senate Committee, Mr.
Levitin does not rely on the decisions in any court cases but instead discusses standard
provisions of documentation typically used to issue RMBS, which generally is in the form of a
pooling and servicing agreement (“PSA™). A typical PSA includes a section requiring that legal
documents for each pooled mortgage loan be delivered to the trustee, or to a custodian on the
trustee’s behalf. This provision typically requires delivery of the original mortgage note, which
must bear the following indorsements: 1) either an indorsement in blank or an indorsement to
the trustee, and 2) a ‘complete’ or ‘unbroken’ chain of indorsements from the originator or
named payee to the person signing the indorsement in blank or to the trustee. The language does
not specify who must sign the indorsement in 1). The language used in these typical provisions
in any PSA uses either the word “complete” or “unbroken”, with no apparent difference in
intended meaning from deal to deal. The typical language does not state, nor does it imply, that a
“complete” or “unbroken” chain means that all prior owners or holders of the note must appear
as part of the chain. Nor does any judicial proceeding consider or uphold this novel opinion. Nor

does Professor Levitin provide any third-party support for his interpretation of a typical PSA.

PTestimony of Professor Adam J. Levitin, House Financial Services Committee, Subcommittee on Housing and
Social Opportunity [learing, November 18, 2010
<hup:/Opancialservices house. gov/Media/Gle/he.

ss/11 1/ evitinl 11810, pdf >
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In his testimony, Mr. Levitin suggests, but without providing any source of authority for
his interpretation of contractual intent, that the typical PSA requirement for a “complete” chain
of indorsements was intended to mean that there must be a separate indorsement from each and
every person who was a prior owner of the note, including the originator, the securitization
sponsor and the depositor. From his interpretation flows a number of seemingly logical but

progressively more dire consequences, including:

i.  the PSA was intended to supersede standard indorsement practice as codified in
the UCC,
ii.  the parties universally failed to comply with this requirement to show an
expanded chain of indorsements;
iii.  such failure violates the express terms of the PSA and therefore applicable trust
law requires that transfers of the mortgage loans to the trust are void;
iv.  therefore the trusts don’t really own anything and the trusts furthermore violate
REMIC requirements;
v.  as a result the banks that sold the loans really still own them; and

vi.  the banks must repay all investors in full.

All of these consequences flow, however, from a single mistaken core premise—that the typical
PSA requirement for indorsements requires this expanded chain. As discussed below, this core

premise is incorrect, and therefore the consequences of this premise do not follow.

The typical PSA requirement for a complete or unbroken chain of indorsements to the

person signing the indorsement in blank means only that there be no gaps in the chain of
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indorsements, and that the chain of indorsements be sufficient to effect a transfer to the trust
under applicable law. This provision would be interpreted in light of applicable law as well as
customary indorsement practice, and the intent of the parties as evidenced by their

contemporaneous conduct, all of which support the industry custom reading of a “complete” or

“unbroken” chain.

As is clear in the ASF White Paper, for mortgage notes that are negotiable instruments,
transfer may be made by negotiation in accordance with UCC Article 3, which requires an
indorsement. Once a negotiable mortgage note has been endorsed in blank, negotiation may be
effected by transfer of possession alone, until an indorsement has been made or completed in the
name of a specific person. In other words, if there is an indorsement in blank, the note may be
transferred to numerous successive parties without any need for a separate indorsement to each
purchaser. Sales of mortgage notes may also be made pursuant to UCC Article 9, and such a sale
is automatically perfected (without delivery of any mortgage note and with no requirement
relating to any indorsement) as long as value is given in accordance with an agreement that

specifies the mortgage loan to be conveyed, such as a loan schedule to a PSA.

In interpreting the typical PSA requirement for indorsements, we note that this
requirement appears in the section that relates to transfer and delivery of the mortgage loans to
the trustee. In this context, a “complete” or “unbroken” chain of indorsements is satisfied if the
indorsements are sufficient to transfer all rights in and to the mortgage notes to the trustee under
applicable law. Thus, for example, where the note was initially payable to originator A, then

sold to securitization sponsor B, who transferred to depositor C who in turn is transferring the
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note to trustee D, a complete chain of indorsements could be: 1) an indorsement from A to B,
followed by an indorsement by B in blank, or 2) an indorsement by A in blank. Either of those
examples of indorsements, together with delivery of the note to D, would be sufficient to effect a
negotiation and transfer to D, and therefore would be a “complete” or “unbroken” chain of
indorsements as required by standard PSA language. Examples of an incomplete or broken
chain would be as follows: 1) no indorsement by A, or 2) an indorsement by A to X, followed by
an indorsement by B in blank. Importantly, for the purposes for which indorsement is required
by the PSA (which are limited to evidencing the transfer and delivery of the mortgage loans to

the trustee), an indorsement by A in blank is no less sufficient or effective than an indorsement

from A to B, followed by an indorsement from B to C, followed by an indorsement from C to D.
In other words, the typical PSA does not impose contractual requirements that exceed those
contained in the UCC, which has been adopted by all fifty states and the District of Columbia, as

it pertains to the transfer of an interest in a mortgage note.

Moreover, the intended meaning of the typical PSA requirement for indorsements is
illustrated by the contemporaneous conduct of the parties to the transactions. Sellers into
securitizations generally deliver physical mortgage notes with indorsements in formats
(following the example above) such as 1) an indorsement from A to B, followed by an
indorsement by B in blank, or 2) an indorsement by A in blank. It was not at all typical nor
required to show an indorsement to or from the depositor (C in this example). Furthermore,
independent, third-party trustees and custodians checking in mortgage notes believed that a note

showing indorsements in these formats satisfied the requirement that there be a ‘complete’ or
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‘unbroken’ chain of indorsements. This actual conduct demonstrates the intended meaning of

the indorsement requirements.

Mr. Levitin argues that the intended meaning of the typical PSA requirement for
indorsements is that the requirement for a ‘complete’ or ‘unbroken’ chain means that every prior
holder needs to have a separate indorsement to that holder. In other words that, following the
above example, there must be an indorsement from A to B, followed by an indorsement from B
to C, followed by an indorsement from C to D. Yet there is no persuasive basis for the
proposition that the parties intended that the typical PSA provisions required this expanded chain

of indorsements, nor is there any case law to support Mr. Levitin’s view.

Mr. Levitin argues that as a result of his interpretation the indorsement requirements
intended an expanded chain of indorsements, and the parties therefore intended to contract
around the UCC and impose upon themselves indorsement requirements that are in excess of
what is required to satisfy applicable UCC provisions. It is unclear and seemingly unreasonable
to practicing industry lawyers why parties to a transaction would contract around the UCC by
imposing significant additional indorsement requirements upon themselves, and then to have
systematically failed to observe those expanded requirements. On the other hand, it is very
reasonable to interpret the PSA language as not having been intended to require this expanded
chain of indorsements above and beyond UCC requirements for indorsements, where the actual

indorsement practice satisfied the UCC requirements.

Mr. Levitin offers the following argument to support the interpretation that an expanded

chain of indorsements was intended to be required under PSA contractual provisions:
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“The reason for this additional requirement is to provide a clear evidentiary basis for all
of the transfers in the chain of title in order to remove any doubts about the bankruptcy
remoteness of the assets transferred to the trust. Absent a complete chain of
indorsements, it could be argued that the trust assets were transferred directly from the
originator to the trust, raising the concern that if the originator filed for bankruptcy, the

trust assets could be pulled back into the originator’s bankruptcy estate.””'

However, this argument overlooks the fact that each separate step in the chain of transfers
of ownership by each party from the originator to the trust is fully documented by a separate
contract. In other words, there is a contract covering the sale from A to B, and another contract
covering the sale from B to C, and the PSA itself documents the sale from C to D. There is no
need for an expanded chain of indorsements to make the chain of transfers of ownership any
more plain and evident than it already is. And there is no basis for the proposition that the
parties thought that an expanded chain of indorsements to override the UCC was necessary or

useful for this purpose.

B. Securitization Trusts Comply with New York Trust Law

Because the parties did not intend for the expanded chain of indorsements to be
contractually required under the PSA, the further argument that the transfers to the trusts were

void under New York trust law also fails.

! Testimony of Professor Adam J. Tevitin, 11.S. Scnate Committee on Banking, Housing and Urban Affairs
Hearing. November 16, 2010
/foanking senate. gov/public/index cfm?FuseAction= learings. | learing! fearing_iD=df¥ch(85-cibf-deea-94 14d-
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Professor Levitin cites New York E.P.T.L. Section 7.2-4 as authority for the concept that
a transfer to a New York common law trust that is in contravention of the trust documents is
void. However, that section actually refers to any “sale, conveyance or other act of the trustee in
contravention of the trust” [emphasis added], not sales or conveyances 7o the frust. This section
is intended to protect trust beneficiaries from unauthorized acts by the trustee. Cases interpreting
this section relate to wrongful acts by trustees with respect to assets that have previously been
transferred into the trust, such as acts that are illegal or which dissipate or impair assets of the
trust. Moreover, this section contains an exception for any such acts that are authorized by any
other provision of law. As we explained in the preceding section, the method used to convey the

mortgage loans to the trustee is consistent with the UCC.

In his November 18 written testimony, it is stated that “transfers to New York common
law trusts are governed by the common law of gifts.” No authority is given for that statement,
and we believe that this statement is not correct with respect to business or investment trusts,
where transfers are made to the trust for consideration in commercial transactions, and not as
gifts. The testimony then goes on to cite cases, which relate to the common law of gifts, for the
proposition that assets must be transferred in a way “such that no one else could possibly claim
ownership,” and then reads the cases to impose on all transfers to New York common law trusts
a requirement that “the mere recital of a transfer is insufficient to effectuate a transfer; there must
be delivery in as perfect a manner as possible.” The testimony goes on to argue that the
contractual language in each PSA that transfers and conveys ownership of the mortgage loans to
the trustee for the benefit of the investors is mere “recital” language that is ineffective in

transfers to common law trusts, and further suggests that delivery of the note with an
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indorsement in blank is defective under this standard because it tums a note “into bearer paper to

which others could easily lay claim.”

The more recent of the cases cited in the testimony, Vincent v. Putnam, 248 N.Y. 76
(N.Y., 1928), involves a widow who received stocks and bonds by bequest from her husband,
where the will provided that as to bequeathed remainder property that upon her death “shall
remain at that time undisposed of™, such property would pass to the husband’s next of kin. The
widow attempted to dispose of the stocks and bonds shortly before her own death by gift to one
of her blood relatives. However, the only actions taken by the widow to effect the gift were to
deliver the stock and bond certificates to her own attorney, with a verbal instruction to give them
to her relative. This was not a transfer for consideration, and it was not a transfer to a common
law trust. This case is about delivery of property to an agent of the donor, with an instruction to
deliver the property to the intended donee, and the holding is that such delivery is not a
completed gift. The “mere words™ in this case, that were insufficient to effect a conveyance,
were the verbal instruction to the widow’s attorney to make the gift, which instruction could
have been revoked at any time. We believe that the cases cited in the November 18 testimony do
not support the proposition that transfers of property to a New York common law trust, for
consideration in a commercial transaction, require a higher standard or more rigid set of transfer
requirements than would apply in any transfer for value of such property in any other

commercial transaction.

The notion that new legal decisions in all 50 states would be handed down with no legal

precedence to nullify trillions of dollars of mortgage securitization transactions simply because
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the trusts acquired an interest in the pooled loans in accordance with applicable law but not in the
manner that Mr. Levitin claims the trust documents require, appears on its face to be an
unreasonable assertion. As noted above, we are confident that the standard processes of
delivering loans into securitization trusts are proper as a matter of law and contract, and we are

hard pressed to give any credence to an unsupported academic theory that the courts would

thwart the intentions and expectations of the parties by voiding transfers of mortgage loans.

C. RMBS Trusts Effectively Achieve REMIC Status

A final issue that we would like to address in this section relates to Real Estate Mortgage
Investment Conduits (“REMIC”), which is a tax election under federal income tax law frequently
used for RMBS under which trusts backed by qualified mortgages can issue multiple classes of
securities that are treated as debt, with the trust exempted from entity level taxation. One
argument that has been advanced by a couple commentators is that if the mortgage loans were
not validly transferred to the trust, any defect in the procedures used to make the transfer can
now not be cured without violating regulations that prohibit transfers of qualified mortgages to a
REMIC more than 90 days after it was created. We believe that this argument is without merit,
because the argument that there were wholesale failures to properly convey ownership of
mortgage loans to RMBS trusts are without merit as discussed above and in the ASF White

Paper.
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D. Mistakes Do Not Affect Validity of Transfer

The fact that the ASF White Paper finds that the standard industry practices are legally
effective for participants in the secondary mortgage market to transfer mortgage loans does not
mean that mistakes never happen. From time to time mistakes are certain to occur, particularly
in a market where 55 million mortgages are transferred and/or serviced, and that is one reason
why typical language in a PSA provides the opportunity to cure mistakes. It is important,
however, to distinguish between document deficiencies that impair the validity of the transfer of
mortgage loans, on the one hand, and the additional steps that may be necessary to enforce the
loan documents against the borrowers, on the other hand. The three new concerns that
we counter in this testimony call into question the validity of a mortgage loan transfer. We
believe that these concerns are misplaced and that, in the ordinary course, document deficiencies
on a one-off basis may delay foreclosure while the paperwork is corrected or completed but will

not impair the initial transfer of the loan to the securitization trust.

Tn conclusion, the ASF greatly appreciates the invitation to appear before this Committee
to share our views related to these current issues. Ilook forward to answering any questions the
Committee may have.

Thank you.
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ATTACHMENT A

ASF White Paper
Transfer and Assignment of Residential Mortgage Loans
in the Secondary Mortgage Market
November 16, 2010



468



469



470

Table of Contents

Introduction. . . .. .. ... ... 1
Executive Summary. . . . . ... ... L 2
L BasicPrinciples . . .. .. . .. 2
2. lransfer of Promissory Notes Secured by Mortgages . . .. .. ... .......... 3
3. Assignment and Transfer of Ownership of Mortgages. .. ... ... .. ... ... .. 3
4. Conclusion. . ... .. 5
Exhibit A . . ... .. 6

Transfer and Assignment of Residential Mortgage Loans

in the Secondary Mortgage Market. . . .. .. ... ... .................. 7
L BasicPrinciples . . .. .. . . 7
2. Transfer of Promissory Notes Secured by Mortgages . . ... .............. 9

What Constitutes a “Negotiable Instrument?”. . ... ... ..o o L. 10
Llow is a Negotiable Mortgage Note Transferred?. . ... ... ... .. ... 11
Who May Enforce A Negotiable Mortgage Note? . . .. .. ... ... .. ....... 12

of a Negotiable Mortgage Note? . . . . .. ... ...................... 13
LTow Is a Mortgage Note Transferred Under Article 9 of the UCC2 ..o .. L L. 14
Transfer of Mortgage Notes: Conclusion. . . .. ... ... ... ... ... .. 15
3. Assignment and Transfer of Ownership of Mortgages. . . . ... .......... .. 16

What is the Relationship Between the ‘Lransfer of a Mortgage Note

and the Transfer of Ownership of the Mortgage? . . ... ... .. ... ... .. ... 16
What is the Relationship Between the UCC and State Real Property Laws? . . .. . . 23
How Does the Use of MERS Affect These Issues? . . . ... ... ............ 24

4.Conclusion. . . .. ... 27



471

Introduction

Recently, a few commentators have raised a number of legal theories questioning whether securitization
trusts, cither those created by private financial institutions or those created by government sponsored
enterprises, such as Ginnie Mae, Fannie Mae or Freddie Mac, have valid legal title to the seven trillion daollars
of mortgage noles in those Lrusts. In an eflort o conlribute thorough and well-researched legal analysis to
the discussion of thesc theories, the American Securitization Forum (“ASE”) issues the enclosed white paper
centitled “Transfer and Assignment of Residential Mortgage Loans in the Sccondary Mortgage Market” (the
“White Paper”). The White Paper provides a detailed overview of the legal principles and processes by which
mortgage loans are typically held, assigned, transferred and enforced in the secondary mortgage market and in
the creation of mortgage-backed securitics (“MBS”). 'These principles and processes have centuries-old origins,
and they have continued to be sound and validated since the advent of MBS over forty years ago.

While the real property laws of each of the 50 TU.S. states and the District of Columbia aflect the method
of foreclosing on a morigage loan in default, the legal principles and processes discussed in this White Paper
result, if followed, in a valid and enforceable transfer of mortgage notes and the underlying mortgages in each
of these jurisdictions. To be thorough, the White Paper undertakes a review of both common law and the
Uniform Commercial Code (the “UCC”) in each of the 50 U.S. stales and the District of Columbia. One of the
most critical principles is that when ownership of a mortgage note is transferred in accordance with common
sccuritization processcs, ownership of the mortgage is also automatically transferred pursuant to the comnion
law rule that “the mortgage follows the note” The rule that “the mortgage follows the note” dates back centuries
and has been codified in the UCC. In essence, this means (hal the assignment of a mortgage (0 a trustee does
not need to be recorded in real property records in order for it to be a valid and binding transfer.

In summary, thesc traditional legal principles and processes are fully consistent with today’s com-
plex holding, assignment and transfer methods for mortgage loans and those methods are legally effective
for participants in the secondary mortgage market o transfer morigage loans. Thirleen major U.S. law [irms
noted in Exhibit A have reviewed the White Paper and believe that the lixecutive Summary contained therein
represents a fair summary of the legal principles presented. ASE wishes to thank cach of these firms and the

dozens ol preeminent MBS attorneys who have contributed (o the development of this White Paper.

o Lis,

Tom Deutsch
Executive Director
American Securitization Forum
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Executive Summary

1. Basic Principles

The two core legal documents in most residential mortgage loan Lransactions are the promissory note
and the mortgage or deed of trust that secures the borrower’s payment of the promissory note. In a typical
“private-label” mortgage loan securitization, each mortgage loan is sold to a trust through a series of steps.
A morlgage note and a mortgage may be sold, assigned and (ransferred several times between the time the
mortgage loan is originated and the time the mortgage loan ends up with the trust. 'Lhe legal principles that
govern the assignment and transfer of mortgage notes and related mortgages are determined, in significant
part, by the Uniform Commercial Code (“UCC?), which has been adopted by all 50 states and the District of
Columbia.!

‘Lhe residential mortgage notes in common usage typically arc negotiable instruments. As a general
matter, under the UCC, a negotiable mortgage note can be transferred from the transferor to the transferee
through the indorsement? of the mortgage note and the transfer of possession of the note to the transferee or
a custodian on behall of the Lransferee. An assignment of the related morigage is also typically delivered o
the transferee or its custodian, except in cases where the related mortgage identifics the Mortgage Clectronic
Registration System (“MERS”) as the mortgagee. Such assignments generally are in recordable form, but
unrecorded, and are executed by the transferor without identilying a specific transferee - a so-called assignment
“in blank?” Intervening assignments, in some cases, may be recorded in the local real estate records.

In some mortgage loan transactions, MERS becomes the mortgagee of record as the nomincee of the
loan originator and its assignces in the local land records where the mortgage is recorded, cither when the
mortgage is [irst recorded or as a result of the recording of an assignment of mortgage to MERS. This means
that MERS is listed as the record title holder of the mortgage. MERS” name does not appear on the mortgage
note, and the beneficial interest in the mortgage remains with the loan originator or its assignee. The documents
pursuant to which MERS acts as nominee make clear that MERS is acting in such capacity for the benefit of
the loan originalor or its assignee. When a mortgage loan is originated with MERS as the nominal morlgagee
(or is assigned to MERS post-origination), MERS tracks all future mortgage loan and mortgage loan servicing
transfers and other assignments of the mortgage loan unless and until ownership or servicing is transferred (or
the mortgage loan is otherwise assigned) to an entity thatis nol a MERS member. In this way, MERS serves as
a cenlral system (o Lrack changes in ownership and servicing of the mortgage loan. Fannie Mae, Freddie Mac
and Ginnie Mae, among other governmental entities, permit mortgage loans that they purchase or securitize
to be registered with MERS.

L Relerences Lo the UCC are Lo the Oflicial Text of the Model UCC, as revised, issued by the National Conference of Commissioners
on Uniform State Laws.

2 Note that the UCC replaces the more common U.S. spelling of “endorsement” for the less common “indorsement.” The UCC spell-
ing is used throughout this Execulive Summary.
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2. Transfer of Promissory Notes Secured by Mortgages

The law of negoliable instruments developed over the centuries as a way L0 encourage commerce
and lending by making such instruments, including negotiable mortgage notes, as liquid and transferable as
possible. The UCC, with state-specific varialions, in significant part governs the assignment and transfer of
mortgage notes. Article 3 of the UCC applies Lo the negotiation and (ransfer of a mortgage note that is a
“negotiable instrument,” as that term is defined in Article 3. In addition, Article 9 of the UCC applies to the sale
of “promissory notes,” a term that generally includes mortgage notes.

In addition, as a general mailer, the securitizalion of a loan under a typical pooling and servicing
agreement provides both for the negotiation of negotiable mortgage notes (by indorsement and transfer of
posscssion to the securitization trustee or the custodian for the trustee) and for an outright salc and assignment
of all of the mortgage notes and mortgages. Thus, whether the mortgage notes in a given securitization pool
are deemed “negoliable” (as we believe most typically are) or “non-negotiable” will have little or no substantive
cffect under the UCC on the validity of the transfer of the notes. 'Lhe typical securitization process effects valid
transfers of the mortgage notes and related mortgages in accordance with the provisions of Articles 3 and 9 of
the UCC.

Under the UCC, the transfer of a mortgage note thal is a negoliable instrument is most commonly
effected by (a) indorsing the note, which may be a blank indorsenent that does not identify a person to whom
the mortgage note is payable or a special indorsement that specifically identifics a person to whom the mortgage
nole is payable, and (b) delivering the note Lo the transferee (or an agent acting on behalf of the transferee). As
residential mortgage notes in common usage typically are “negotiable instruments,” this is the most common
method to transfer the mortgage note. In addition, even without indorsement, the transfer can be cffected
by transferring possession under the UCC. Morcover, the sale of any mortgage note also cffects the transfer
of the mortgage under Article 9. Securitization agreements olten provide both for (a) the indorsement and
transfer of possession to the trustee or the custodian for the trustee, which would constitute a negotiation of the
mortgage note under Article 3 of the UCC and (b) an outright sale and assignment of the mortgage note. Thus,
regardless of whether the mortgage notes in a securitization trust are deemed “negotiable” or “non-negotiable,”
the securitization process generally includes a valid transfer of the mortgage notes to the trustee in accordance
with the explicit requirements of the UCC.

Tn addition, Article 3 of the UCC permits a person without possession Lo enforce a negotiable mortgage
note where the note has been lost, stolen, or destroyed. Courts have consistently aflirmed the use of the salient
provisions of the UCC to enforce lost, stolen or destroyed negotiable mortgage notes that are owned by a
securitization trust when the trust or its agent has proved the terms of the mortgage notes and their right to
enforce the mortgage notes.

3. Assignment and Transfer of Ownership of Mortgages

As stated above, when a mortgage loan is assigned and transferred as part of the securitization of the
mortgage loan in the secondary market, both the mortgage note and the mortgage itsell are typically sold,

assigned, and physically transferred to the trustee that is acting on behall of the MBS investors or a trustee-
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designated document custodian pursuant o a custody agreement. The assignment and transfer are usually
documented in accordance with a pooling and servicing agreement.

When a mortgage note is transferred in accordance with common mortgage loan securitization
processes, the mortgage is also automatically transferred to the mortgage note transferee pursuant to the
general common law rule thal “the mortgage follows the note” The rule that “the mortgage follows the nate”
has been codified in the UCC, but the ruld’s common law origins date back hundreds of years, long before the
creation of the UCC. As stated in the official comments to UCC § 9-203(g), the section “codifies the common-
law rule that a transfer ol an obligation secured by a security inlerest or other lien on personal or real propertly
also transfers the security interest or lien” UCC § 9-203 cmt. 9. All states {ollow this rule®

In addition to the codification under UCC § 9-203(g), reported court cases in nearly every state and
non-UCC statutory provisions in some states make clear that “the mortgage follows the note” Regarding the
impact of these UCC provisions, one treatise states: “Article 9 makes it as plain as possible that the secured party
need not record an assignment of mortgage, or anything else, in the real property records in order to perfect

its rights in the mortgage” J. McDonnell and J. Smith, Sccured Iransactions Under the Uniform Commercial

Code, § 16.09[3][b]. Indced, courts in several states have affirmed and applied the “mortgage follows the note”
rule in cases where the morlgage assignment was not recorded by the transferee and even when there was no
actual scparate written assignment of the mortgage.”

Common sccuritization practices arc consistent with the gencral rule that “the mortgage follows the
note”: pursuant o the pooling and servicing agreement that governs an MBS, and the language ol assignment
typically contained in such an agreement, the mortgage note and the mortgage itsell are sold, assigned,
transferred and delivered to the trustee, and the transferor also typically delivers a written assignment of
the mortgage that is in blank in recordable form, Courts have held that the language of sale and assignment
contained in a pooling and scrvicing agreement, along with the corresponding transfer, sale, and delivery of the
mortgage note and mortgage, are sufficient to transfer the mortgage to the transferee/trustee or its designee or
nomince,

The creation of an interest in or lien on real property, including a mortgage, is governed by the non-
UCC law of the state in which the properly is located. Likewise, the enlorceability of mortgages (including
the right and method Lo foreclose) is subject Lo all of the conditions precedent and requirements thal are set

forth in the particular mortgage itself and in all applicable statc and local laws. Those conditions precedent

3 However, in some stutes, such 1s Massachusells and Minnesota, courls have held thal Lhe trunsfer of 2 morlgage note withoul an
express Lransfer of the mortgage vests in the nole holder only an equitable interest in the morlgage. ‘Lhis arrangement has been
described as follows: the holder of the mortgage holds the legal title to the mortgage in constructive trust for the benefit of the
mortgage note holder. In both states, however, case law suggests that foreclosure proceedings must be initiated by, or at least in the
name of; the holder of the legal title in the mortgage.

" In most states, recarding of an assignment of mortgage is generally not required to ensure the enforceability of the assignment
of mortgage as between the assignor and assignee, and anyone with knowledge thereof. Tt is beyond the scope of this Fxecutive
Sumnmary and the White Paper to discuss in detail the potential risks to the mortgage transferee of not recording a morlgage as-
signment. Those risks might include, among others, delaying the transferee’s ability to foreclose on the mortgage, failing to receive
notices thal may go to the mortgagee of record, and otherwise leaving the assignee open Lo negligent or {raudulent aclions or
inactions by the mortgagee of record that could bind the mortgage transferce and impair the value or enforceability of the mort-
gage. Similarly, when an assignment of mortgage is not recorded, the assignor may be liable for certain obligations imposed upon a
mortgagee ol record, such as the obligation o provide a pay-oil slatemenl or mortgage release within a designated lime period.
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and procedural requirements vary {rom mortgage Lo mortgage and [rom slale Lo state. Thus, ownership of a
mortgage (i.e., without notice to the mortgagor or the public, without judicial proceedings (where required),
without satistaction of other conditions precedent or procedural requirements in the mortgage itsclf or in
applicable state law), does not always give the holder of the mortgage the legal ability to foreclose on the
mortgage. Though a discussion of the other necessary prerequisites Lo [oreclosure is beyond the scope of this
Lxccutive Summary and the White Paper, the fact that other steps may need to be taken by the owner of a
mortgage note, or the owner of a mortgage, is neither unique nor surprising in our legal and regulatory system
and does not diminish an otherwise legally effective Lransfer of the mortgage note and mortgage.

The use of MERS as the nominee [(or the benelit of the trusiee and other transferees in the morlgage
loan securitization process has been a subject of litigation in recent years regarding a mortgage note holder’s
right Lo enlorce a mortgage loan registered in MERS. Some cases address the authority or ability of MERS or
transferees of MERS Lo foreclose on a morlgage [or which MERS is or was the morigagee of record. As a general
matter, the assignment and transfer of a mortgage to MURS as nominee of and for the benefit of the beneficial
owner of the mortgage does not adversely impact the right to foreclose on the mortgage. Decisions in many
jurisdictions support this conclusion.

‘Lhere are several minority decisions that, in some form, have taken issue with MLRS. But none of
these decisions, to our knowledge, has invalidated a mortgage for which MERS is the nominee, and none of
these decisions has challenged MERS ability to act as a central system to track changes in the ownership and
servicing ol mortgage loans.

Finally, it is important Lo recognize that the UCC does not displace raditional rules of agency law.
Under general agency law, an agent has authority to act on behalf of its principal where the principal “manifests
assent” Lo the agent “that the agent shall act on the principal’s behall and subject (o the principals control, and
the agenl manifests assent or otherwise consents so Lo act” Accordingly, the UCC does nol prevent MERS
or others, including loan servicers, from acting as the agent for the note holder in connection with transfers
of ownership in mortgage notes and mortgages. In short, principles of agency law provide MERS and loan

servicers another legal basis for their respective roles in the transfer of mortgage notes and mortgages.

4. Conclusion

In summary, the longstanding and consistently applicd rule in the United Statesis that, when a mortgage
nole is transferred, “the mortgage follows the note” When a mortgage note is transferred and delivered (o a
transferee in connectlion with Lhe securitization of the mortgage loan pursuant to an MBS pooling and servicing
agreement or similar agreement, the mortgage automatically follows and is transferred to the mortgage note
transleree, notwithstanding that a third party, including an agent/nominee enlity such as MERS, may remain as
the morlgagee of record. Both common law and the UCC conlirm and apply this rule, including in the context

of mortgage loan securitizations.

[
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Transfer and Assignment of Residential Morigage
Loans in the Secondary Mortgage Market

‘Lhe beginnings of the now multi-trillion dollar secondary market for residential mortgage loans date
back to the federal government’s creation of Fannie Mae in 1938. Since then, the complexity of the secondary
mortgage market has increased, especially as a result of the rapid growth and market acceptance of morlgage-
backed securities ("MBS”) that began in the 1980s. In contrast, the legal principles and processes by which
mortgage-related promissory notes and sccurity instruments (mortgages and deeds of trust) arc assigned and
transferred have centurics-old origins. Now, in the midst of the worst cconomic and housing crisis since the
1930s, some are questioning whether the traditional state law principles and processes of assignment and
transfer can be fully reconciled with today’s complex holding, assignment and transfer systems for mortgage-
related promissory notes and sccurity instruments, and what methods arc legally effective for participants in
the secondary mortgage market to establish, maintain and transfer mortgage notes and security instruments.

This paper provides an overview of the legal principles and processes by which promissory notes and
related mortgage security instruments are typically held, assigned, transferred and enforced in the secondary

mortgage market in connection with loan securitizations and the creation of MBS.!

1. Basic Principles

The two core legal documents in most residential mortgage loan transactions are the promissory note
and the mortgage or deed of trust thal secures the borrower’s payment of the promissory nole. The promissory
nole contains a promise by the borrower Lo pay the lender a stated amount of money at a specified interest rate
(which can be fixed or variable) by a certain date. 'lhe typical mortgage or deed of trust contains a grant of a
mortgage licn or other security interest in the borrower’s real property to the lender or, in a deed of trust, to a
trustee for the benefil of the lender, (o secure the borrower’s obligations under the promissory nole.?

In a typical “private-label” mortgage loan securitization, each mortgage loan, which is evidenced by a

mortgage note and sccured by a mortgage, is sold, assigned and transferred to a trust through a serics of steps:

«  Theloan originator or a subsequent purchaser sells, assigns and transfers the mor(gage loans
to a “sponsor,” which is typically a financial scrvices company or a mortgage loan conduit or
aggregator.

«  lhe sponsor sclls, assigns and transfers the mortgage loans to a “depositor.” which in turn
sclls, assigns and transfers the mortgage loans to the trustee, which will hold the mortgage

loans in (rust for the benefit of the cerlificaleholders.

! Issues related 1o a parly’s right 1o foreclose or Lo engage in foreclosure-related activilies are generally outside the scope of this paper.
2 Tor ease of reference, “mortgage” will be used throughout much of this paper to refer to both mortgages and deeds of trust, and
“morlgage nole” will be used Lo refer Lo 4 promissory note that is secured by a morlgage.
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«  The trustee issues the MBS pursuant 1o a pooling and servicing agreement or Lrust agree-
ment entered into by the depositor, the trustee and a master servicer or servicers.

«  The trustee administers the pool assets, typically relying on the loan servicer o perform
most of the administrative functions regarding the pool of mortgage loans. In addition, a
document custodian is often designated to conduct a review of the mortgage loan docu-
ments pursuant to the requirements of the pooling and servicing agreement and to hold

the mortgage loan documents for the loans included in the trust pool.

«  In genceral, the loan documents are assigned and transferred from the depositor to the
trustee through the indorsement of the mortgage note and the transfer of possession of
the morigage nole to the trustee or a custodian on behall of the trustee. An assignment
of the related mortgage is also typically delivered to the transferee or its custodian, except
in cases where the related mortgage identifies Mortgage Flectronic Registration Systems
(“MERS”) as the morlgagee. Such assignments generally are in recordable form, but un-
recorded, and are executed by the transferor without identifying a specific transferee - a

so called assignment in blank.

«  Insome mortgage loan transactions, MERS becomes the mortgagee of record as the nom-
ince of the loan originator and its assignee in the local land records where the mortgage
is recorded, cither when the mortgage is first recorded or as a result of the recording of an
assignment of mortgage (o MERS. This means that MERS is listed as the record title hold-
cr of the mortgage. MERS name does not appear on the mortgage note, and the beneficial
interest in the mortgage remains with the loan originator or its assignee. The documents
pursuant to which MERS acts as nominee make clear that MERS is acting in such capacity
for the benefit of the loan originator or its assignee. When a mortgage loan is originated
with MERS as the nominal mortgagee (or is assigned to MERS post-origination), MERS
tracks all future mortgage loan and loan servicing transfers and other assignments of
the mortgage loan unless and until ownership or servicing is transferred (or the loan is
otherwise assigned) to an entity that is not a MERS member. In this way, MERS serves
as a central system to track changes in ownership and scrvicing of the loan. Fannic Mac,
Freddie Mac and Ginnic Mac, among other governimental entitics, permit loans that they
purchase or securitize o be registered with MERS.

As part of the loan sccuritization process detailed above, a mortgage note and a mortgage may be
sold, assigned and transferred several times from one entity to another. The legal principles that govern the
assignment and transfer of mortgage notes and mortgages are generally determined by state law. See, e.g.,
In re Cook, 457 E3d 561, 566 (6" Cir. 2006) (sLate law governed whether transferee had superior interest in
promissory note secured by mortgage). As such, these principles can vary depending upon the state in which

the assignor of the morlgage notes, the underlying property, or the relevant mortgage-related documents are
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located. The assignment and Lransfer of a mortgage note, on the one hand, and of a mortgage, on the other
hand, are addressed separately below.

2. Transfer of Promissory Notes Secured by Mortgages

‘Lhe residential mortgage notes in common use in the secondary mortgage market typically are
negotiable instruments. 'The law of negotiable instruments developed over the centurics as a way to encourage
commerce and lending by making such instruments, including negotiable mortgage notes, as liquid and

transferable as possible. See, e.g., Overton v. 'Iyler, 3 Pa. 346, 347 (1846) (“[ A] negotiable bill or note is a courier

without luggage™); 2 Frederick M. Llart & William E Willier, Negotiable Instruments Under the Uniform
Commecrcial Code § 1.01 (“Negotiable instruments play such an important role in the modern commercial
world that it is difficult to realize that the struggle for their existence could be as long and complex as it has
been, yet the evolution of the concepl took centuries”). Similarly, the standardization of the forms of mortgage
notes and mortgages over the past thirty years or more has contributed to the liquidity and transferability of

mortgage noles and the underlying mortgages. See Peter M. Carrozzo, Markeling the American Mortgage:
The Emergency Home Finance Act of 1970, Standardizalion and the Secondary Markel Revolution, 39 Real
Prop. Prob. & 'It. J. 765, 799-8(04 (2004-2005) (“standardization of mortgage documents created marketable
commoditics. Once mechanisms were in place for the sccondary market to operate, events rapidly moved
toward the ultimate goal: the creation of a security which has as its basc land [and] yet which will be as frecly
transferable as stocks and bonds” (internal quotation omitted)).

‘Lhe Uniform Commercial Code (“UCC”), which, with state-specific variations, has been adopted as
law by all 50 states and the District of Columbia, governs, in significant part, the transfer of mortgage notes.?
Article 3 applies to the negoliation and transfer of a mor(gage note that is a “negotiable instrument,” as that
term is defined in Article 3. See UCC §§ 3-102, 3-201, 3-203 and 3-204; see, e.g., Swindler v. Swindler, 355
S.C. 245, 250 (5.C. Ct. App. 2003) (Article 3 governs negotiable mortgage note). In addition, Article 9 applies

to the sale of “promissory notes,” a term that gencrally includes all mortgage notes (both negotiable and non-
negotiable). See UCC §§ 1-201(b)(35) and 9-109(a)(3).*

‘Lhe residential mortgage notes in common use today are typically negotiable instruments for UCC

purposces. In addition, as a genceral matter, the securitization of a loan under a typical pooling and scrvicing
agreement provides both for the negotiation of negotiable mortgage notes (by indorsement® and transfer of
possession Lo the securitization trustee or the custodian for the Lrustee) and for an outright sale and assignment

of all of the morigage noles and related mortgages. Thus, whether the morigage notes in a given securitization

References to the UCC are to the Official Text of the Model UCC, as revised, issued by the National Conference of Commissioners
on Uniform State Laws.

.

While Article 9 does not directly govern a mortgage on real property, the fact that a mortgage note is itself sccured by a mortgage
on real property does not render Article 9 inapplicable to transfers of the mortgage note. See UCC § 9-109(b) (“The application of
Lhis article [9] Lo a securily interesl in a secured obligation is not aflecled by the fact that Lhe obligation is ilsell secured by a transac-
lion or inlerest to which this article does nol apply.”}.

@

Note that the UCC eschews the more common U.S. spelling of “endorsement” for the less common “indorsement.” The UCC spell-
ing is used throughout this paper.
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pool are deemed “negotiable” (as we believe most typically are) or “non-negotiable” will have litlle or no
substantive effect under the UCC on the validity of the transfer of the mortgage notes. 'The typical securitization
process cffects valid transfers of the mortgage notes and related mortgages in accordance with the provisions
of Articles 3 and 9 of the UCC:#

What Constitutes a “Negotiable Instrument?”

A “negotiable instrument” is defined as:

an unconditional promise or order to pay a fixed amount of moncey, with or without inter-

est or other charges described in the promisc or order, if it:

(1) is payable to bearer or to order at the time it is issued or first comes into possession of
aholder;

(2) is payable on demand or at a definite time; and

(3) docs not state any other undertaking or instruction by the person promising or order-
ing payment to do any act in addition to the payment of money, but the promise or
order may contain (i) an undertaking or power to give, maintain, or protect collateral
to secure payment, (i) an authorization or power to the holder to confess judgment
or realize on or dispose of collateral, or (iii) a waiver of the benefit o any law intended

for the advanlage or prolection of an obligor.
UCC§ 3-104(a).

Reference in a mortgage note to a mortgage does not affect the mortgage note’s status as a negotiable
instrument. See UCC § 3-106(b) (“A promise or order is nol made conditional [] by a reference to another
writing for a statement of rights with respect to collateral, prepayment, or acceleration...”); see also InUl
Minerals & Chem. Corp. v. Matthews, 321 $.E.2d 545, 547 (N.C. Ct. App. 1984) (“referring to a mortgage or
other collateral [in a mortgage note] does not impair negotiability” of the note); In re AppOnline.com, 285 B.R.
805, 815-16 (Bankr. ED.N.Y. 2002) (reference in morigage notes Lo underlying morigages does not aflect the
negotiability of the notes).

‘the fact that a mortgage note contains a variable or adjustable interest rate also does not affect the
mortgage notc’s status as a negotiable instrument. That is because UCC § 3-112(b) provides that “[i]nterest may
be stated in an instrument|”] as a fixed or variable amount of money or it may be expressed as a fixed or variable
rate or rales. The amount or rate of interest may be stated or described in the instrument in any manner and

may require reference to information not contained in the instrument” UCC § 3-112(b).

& Article 3 and Article 9 are not mutually exclusive. Article 9 applies to the transfer of all “promissory notes.” which includes negotia-
ble and non-negotiable instruments. Both Article 3 and Article 9 apply to “negotiable instruments” With respect Lo non-negoliable
instruments, only Article 9 applics lo the transfer.

7 UCC § 3-104(b) defines “Instrument” simply as a “negotiable instrument” for purposes of Article 3. As discussed in more detail
below, the definition of “instrument” in Arlicle 9 (governing secured Lransactions) is somewhal more expansive.

10
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How is a Negotiable Mortgage Note Transferred?*

A negotiable mortgage note is transferred when it is “delivered” by a person other than the mortgagor
for the purpose of giving the transferee the right to enforce the note. See UCC § 3-203(a). “Delivery” of a
mortgage note occurs when there has been a voluntary transfer of possession of the mortgage note. Sec UCC §
1-201(b)(15). As a general matter, the “[t]ransfer of an instrument, whether or not the transfer is a negotiation,
vests in the transferee any right of the transferor to enforce the instrument . .. ” UCC § 3-203(b). Accordingly,
a person in possession of the note becomes a “person enlitled (o enloree” if it can prove that itis the transferee.®
See UCC § 3-301.

The easiest and most common way to transfer a negotiable mortgage note is through “negotiation”
Article 3 defines “negotiation” as “a transfer of possession, whether voluntary or involuntary, of an instrument
by a person other than the issuer Lo a person who thereby becomesils holder” UCC § 3-201(a). The “negotiation”
of a negotiable mortgage note that is payable to an identified person or entity (such as the entity that originated
amortgage loan and whose name appears as the payee in the mortgage note) - “requires transfer of possession
of the instrument and its indorsement by the holder” UCC § 3-201(b) (emphasis added). As explained below,
“indorsement” and “holder” are both defined terms in the UCC.

The “holder” of a negotiable mortgage note is “the person in possession of [the mortgage note] that
is payable either to bearer or to an identified person that is the person in possession” UCC § 1-201(b)(21)
(A). In other words, upon the closing of a mortgage loan, the “holder” of the mortgage note is the entity
that is the payee on the mortgage nole and that possesses the note (either actually or constructively). Afler a
negotiable mortgage note has been negotiated, such as in connection with a loan securitization, the “holder”
of the mortgage nole is the entily that possesses the mortgage note il the mortgage note was indorsed Lo that
entily or il the morigage note was indorsed in blank or to bearer.

‘Lhe term “indorsement” is defined to include “a signature . . . that alone or accompanied by other
words is made on an instrument [in our case, a negotiable mortgage note] for the purpose of . . . negotiating
the instrument” UCC § 3-204(a). Such an indorsement may be either a “special indorsement” or a “blank
indorsement?” See UCC § 3-205. A “special indorsement” is a written indorsement that specifically “identifies a
person to whom it makes the instrument payable” UCC § 3-205(a). A “blank indorsement” is an indorscment
that does not identify a person to whom the instrument is payable. See UCC § 3-205(b). Mortgage notes that
are Lranslerred in connection wilh loan securitizations are typically indorsed in blank with language such as

»

“Pay to the order of 7 where no name is filled in the blank. The eflect of an indorsement in

It is important to note that Article 3 does not concern “ownership” of a mortgage note, but instead provides for the transfer of a
mortgage note and the right to enforce such notes. See UCC § 3-301; UCC § 3-203 emt. 1. A party need not be the “owner” of the
morlgage nole Lo enforce it. See UCC § 3-301 (“A person may be a person entitled Lo enforce the instrument even though the per-
son is not the owner of the instrument or is in wrongtul possession of the instrument.”). Thus, a party may have the right to enforce
the instrument, but not have “ownership” of thal instrument. UCC § 3-203 eml 1. For an example of situalions where a parly with
the right to enforce an instrument is not also the “owner” of the instrument, sec UCC 3-203 cint. 1 and Note 12 infra,

¥ Note also that UCC § 3-203(c) provides for the scenario in which an instrument is transferred for value without the indorsement
thal, as described in the tlext below, would be needed for the mortgage note to have been “negotiated” Under that section, if a nego-
tiable mortgage note is transferred for value as part of a loan sccuritization, but the transferor fails to indorse the note, the trans-
feree of the note has the “specifically enforceable right to the unqualified indorsement of the transferor” UCC § 3-203(c); see Note
12, inlra (discussing distinclion belween the right to enlorce a morlgage note and ownership of the morlgage note).

11
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blank is significant: “When indorsed in blank, an instrument becomes pay:
by transfer of possession alone until specially indorsed” UCC § 3-205(b) (emphasis added).® See also UCC §
3-201(b) ('The negotiation of a negotiable mortgage note that is payable to bearer (such as a negotiable mortgage

note that has been indorsed in blank) is effected by “transfer of possession alone”).

The term “possession” is not defined in the UCC. Thus, courts rely on common law definitions of possession
to interpret that concept in the context of the negotiation of an instrument such as a mortgage note. See, ¢.g., In re
Kelton Motors, Inc., 97 I3d 22, 26 (2d Cir. 1996) (because Article 3 does not define “possession,” a court must look

(o the general law of the jurisdiction in determining whether a party is in possession of a negotiable instrument).

Possession can be, and very oflen s, ellected by an agent, nominee or designee, such as the designated custodian for
the securitization trust. See, e.g., Midfirst Bank, SB v. C.W. Ilaynes and Co., Inc., 893 E Supp. 1304, 1314-15 (D.S.C.
1994) (constructive possession exists when an authorized agent of the owner holds the note on behalfl of the owner);
enkins v. Bvans, 31 A.D.2d 597, 598 (N.Y. App. Div. 3d DepL. 1968) (agent had authority 1o possess instruments for
principal). In such cases, while the designated custodian has “physical” possession of the mortgage note, the trustee

for which the custodian holds the mortgage note has “constructive” or “legal” possession, Sce Midfirst Bank, 893 E

for the purposes of possessing on behall of the secured party, and il the agent is not also an agent of the debtor, the

secured party has taken actual possession” (cmphasis added)).

‘Who May Enforce A Negotiable Mortgage Note?

‘The maker of a mortgage note is obligated to pay the note to the “person cntitled to enforce the
instrument” UCC § 3-412. The “person entitled to enforce” a negotiable mortgage note includes “(i) the holder
of the instrument, [and] (i) a nonholder in possession of the instrument who has the rights of a holder?” UCC
§ 3-301. Accordingly, Lo enforce a mortgage note against the borrower, a person must generally prove either
that it is a “holder” or that it is a transferee with the rights of a holder, See UCC § 3-301.

The first category of persons that may enforce a mortgage note is a “hold