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REINING IN OVERCRIMINALIZATION: ASSESS-
ING THE PROBLEM, PROPOSING SOLUTIONS

TUESDAY, SEPTEMBER 28, 2010

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON CRIME, TERRORISM,
AND HOMELAND SECURITY
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 3:03 p.m., in room
2141, Rayburn House Office Building, Honorable Robert C. “Bobby”
Scott (Chairman of the Subcommittee) presiding.

Present: Representatives Scott, Conyers, Gohmert, and Poe.

Staff Present: (Majority) Bobby Vassar, Subcommittee Chief
Counsel; Ron LeGrand, Counsel; Veronica Eligan, Professional
Staff Member; and (Minority) Caroline Lynch, Counsel.

Mr. ScotrT. The Subcommittee will now come to order.

I am pleased to welcome you today to today’s hearing before the
Subcommittee on Crime, Terrorism, and Homeland Security. To-
day’s topic is Reining in Overcriminalization: Assessing the Prob-
lem, Proposing Solutions.

Last year, on July 22, the Subcommittee conducted a hearing ti-
tled Over-Criminalization of Conduct/Over-Federalization of Crimi-
nal Law. That hearing occurred as a result of a series of conversa-
tions that Ranking Member Gohmert and I had with former Attor-
ney General Ed Meese and a coalition of organizations, including
the Washington Legal Foundation, the National Association of
Criminal Defense Lawyers, the Heritage Foundation, the ACLU,
the American Bar Association, the Federalist Society, and others.
They came to Congress to seek a hearing to discuss the practice
and process of enacting Federal criminal law; and they came out
of concern for what they, and many others, viewed as an astound-
ing rate of growth of the Federal criminal code.

Testimony from last year’s hearing served as a disturbing illus-
tration of the harm that can and does result from the enactment
of poorly conceived legislation. A year later, they still question the
wisdom of continuing the expansion of the criminal code without
first taking time to consider and review the process by which Fed-
eral crime legislation is enacted.

But more than the rate of the Federal criminal code’s growth,
these concerned citizens and groups remain alarmed about the de-
terioration that has occurred in the standards of what constitutes
a criminal offense. There is great concern about the overreach and
perceived lack of specificity in criminal law standards, i.e. the
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vagueness and the disappearance of the common law requirement
of mens rea, or guilty mind.

Today’s hearing is supported by a similarly broad group of orga-
nizations, and we will continue our examination of the issue with
a discussion of a draft of their own legislative proposal and review
of the findings of a joint study by the National Association of
Criminal Defense Lawyers and the Heritage Foundation entitled
“Without Intent, How Congress Is Eroding the Criminal Intent Re-
quirement in Federal Law.”

The legislative proposal is notable not only for its content but
also for the fact that such seemingly odd political bedfellows can
come together on this common ground issue. The Without Intent
report is a remarkable nonpartisan study that raises important
questions about the proper role of the Federal criminal code and
also documents problems that I cited at last year’s hearing: vague-
ness in criminal law standards and the disturbing disappearance
of the common law requirement of mens rea.

As all of you by now are familiar with my position on crime pol-
icy generally, I have been in office for 30 years, and I have learned
that when it comes to crime policy you generally have a choice. You
can prosecute and incarcerate people for so-called crimes, or you
can utilize available civil remedies to handle minor infractions. You
can do the things that research and evidence have proven will re-
duce crime and enact legislation that provides clear and fair notice
of what constitutes criminal acts, or we can play politics as usual
with the emotionally charged sound bites and slogans that sound
good but prove not to be sound policy.

These kinds of things include mandatory minimum sentencing;
three strikes and you’re out; and after that didn’t work, two strikes
and you’re out; life without parole; abolish parole; or if it rhymes
it’s even better, if you do the adult crime, you do the adult time.
None of those have been shown to reduce the crime rate; and, in
fact, the adult crime and time slogan, all of the studies have shown
that if you codify that sound bite you will actually increase the
crime rate.

We can see the impact of the unfair and vague legislation at the
hands of overzealous prosecutors when we look at the prison popu-
lation. We now have on a daily basis over 2.3 million people locked
up in our Nation’s prisons, a 500 percent increase over the last 30
years. The Pew Foundation has estimated that any incarceration
rate over 500 per hundred thousand is actually counterproductive.
This massive increase in the number of Americans incarcerated has
very little documented positive effect on public safety, while it con-
tributes significantly to family disruption and other problems in
many American communities. In fact, we incarcerate now at such
a high rate that it is actually contributing to crime.

We must continue to work on legislation to bring some common
sense to enacting Federal criminal law in sentencing. We must put
an end to the notion that we need to prosecute every individual for
every perceived offense and incarcerate every defendant for the
longest possible time. We now lock up not 500 per hundred thou-
sand but over 700 per hundred thousand in the United States,
seven times the world average. And now, as we'll hear today, we
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continue to lock up people for offenses that should not even require
incarceration.

So the problem has been identified, the challenge is clear, and
our purpose today is to hear from experts, practitioners, and those
who have been personally impacted by vague and unfair laws about
what Congress can do to enact criminal legislation that is fair, pro-
vides notice, and is truly necessary. Congress already knows how
to play politics, but we need do things that will actually reduce
crime in a fair way.

It is now my pleasure to recognize the esteemed Ranking Mem-
ber of the Subcommittee, my colleague from Texas’s First Congres-
sional District, the Honorable Louie Gohmert, Ranking Member of
the Subcommittee.

Mr. GOHMERT. Thank you, Chairman Scott. Thank you for calling
this hearing today. This obviously is the second hearing we have
had in the Subcommittee on overcriminalization, and that is a topic
of particular importance to me.

I also want to welcome the witnesses here today and thank you
for your tireless work and dedication to this issue. Organizations
including the Heritage Foundation, the National Association of
Criminal Defense Lawyers, the ACLU, Cato Institute, American
Bar Association and others have joined together to address over-
criminalization and overfederalization.

Now, Chairman Scott and I have differing views on the approach
to true crimes. In Texas, when you had judges like Judge Ted Poe
and Louie Gohmert on the district bench and we were locking up
increasing numbers of people for violent crime, we saw our crime
rate go down all through that period. So I know in some places
maybe it’s just you got the right law enforcement. I'm not sure. But
I know we incarcerated in higher numbers those that were commit-
ting violent crimes, and the crime rates did go down.

But what we’re talking about in this hearing today are things
that should not be offenses, things that shouldn’t carry criminal
sentences as a result of an activity, particularly when there is no
mens rea, there is no intent—and from something as minor as fail-
ing to stick a sticker on a package with an airplane and a line
through it when you have already checked the box that indicates
by ground only.

But our witnesses have spent so much time studying this issue
and preparing recommendations to Congress; and I hope my col-
league, Chairman Scott, and I and others on this Subcommittee
will be able to get our colleagues to move forward with many of the
proposals that you have made for us.

I would also like to take a moment to welcome two of our wit-
nesses here today, Bobby Unser and Abbie Schoenwetter, who have
experienced firsthand the consequences of overcriminalization. Mr.
Unser was convicted of operating a motorized vehicle inside a na-
tional wilderness area after becoming disoriented during a blizzard
that nearly cost him his life. Mr. Schoenwetter was just recently
released from over 8 years in prison for purchasing lobster tails not
in violation of U.S. regulations but in violation of Honduran regula-
tions, a charge even the Honduran Government disputed.

The evolution of the Internet and 24-hour news cycles has in
some respects blurred the lines between State and Federal law.
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American communities may suffer an increase in gang activity, car
theft, or sexual assault and call upon their representatives in
Washington to respond, though these are normally local crimes.
Unfortunately, many in Congress are eager to respond to the
urgings of their constituents, often without due regard for the prop-
er elements of a criminal statute or other existing Federal and
State laws. The result is a labyrinth of Federal criminal laws scat-
tered throughout many of the 50 titles of the U.S. Code, and much
of this occurs despite the fact that the Federal Government lacks
a general police power.

To be sure, there are areas of legitimate jurisdiction within
which Congress can and should prohibit criminal conduct. Congress
has authority to regulate crime in the special maritime and terri-
torial jurisdiction, crime occurring on Federal lands, and crime
within interstate or foreign commerce. Today, there are an esti-
mated 4,500 or so Federal crimes on the books and still many more
regulations and rules that, if not abided by, result in criminal pen-
alties, including incarceration. However, many of these laws im-
pose criminal penalties, often felony penalties, for violations of Fed-
eral regulations.

As a former prosecutor and judge, I support the common law
tenet that ignorance of the law is not a defense, and this tenet
rings true for crimes which are categorized as malum in se, are
they just wrong of their own. We expect members of civilized soci-
ety to know it is wrong to commit murder or burglary or engage
in an act of terrorism, regardless of what the law says, but today
Americans must contend with literally thousands of obscure and
cumbersome Federal regulations. And, as our witnesses today can
attest, a simple misreading of a regulation or ignorance of a regula-
tion can land a person in prison.

Our witnesses today will note that a great number of these regu-
lations lack an important element, criminal intent. But an even
more fundamental issue is raised by such regulations, and that is
whether the prohibited conduct is even criminal in the first place.
Should the importation of certain goods such as lobsters or orchids
in violation of Federal or even U.S. regulation be met with criminal
sanctions or should it instead be met with civil penalties? Should
only habitual violations be criminalized or only such violations that
result in personal or property damage? And perhaps most impor-
tant, shouldn’t most, if not all, Federal crimes include at least some
form of intent to do wrong? Once these important policy consider-
ations are answered, then we can turn to properly constructing the
elements of criminality.

The growth in criminal regulations has produced a side effect, so
to speak, that is equally disconcerting, an increasing number of
Federal agencies empowered to investigate these so-called criminal
activities. We are all used to hearing about the investigations by
the FBI, DEA, or Customs agents. But what about investigations
by the National Marine Fisheries Service within the National Oce-
anic and Atmospheric Administration or an EPA SWAT team that
runs someone off the road, throws them to the ground because he
failed to put a sticker on a package?

This agency of the National Marine Fisheries Service is the agen-
cy that uncovered the Honduran regulations that Mr. Schoenwetter
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is alleged to have violated. I say “alleged”, even though he has done
time in prison. That still is an issue.

People also may be surprised to learn that the Food and Drug
Administration has an Office of Criminal Investigations or that
Medicare fraud is hunted down by agents within the Health and
Human Services Office of Inspector General.

I mean no disrespect to the men and women of these offices. I
only cite them as a means to highlight my concern and why I ap-
preciate Chairman Bobby Scott calling this hearing, that concern
being that along with broad, sweeping criminal regulations comes
a host of investigative agencies eager to enforce them and we've
seen over and over overly eager at times to enforce them.

There’s a well-known saying that a prosecutor would rather let
100 criminals go free than to send one innocent person to jail, but
I am concerned that criminal regulations and poorly drafted laws
may be responsible for sending more than just one innocent person
to prison.

I do look forward to hearing from our witnesses and appreciate
your helping us bring attention to this issue so that we can con-
vince people on both sides of the aisle. Because people on both
sides of the aisle are responsible. Trying to show America that we
know how to fix these things, we will slap a prison sentence on it
when it’s not fixing it, it’s in fact creating even more issues of faith
in our Federal Government. We need to get back to those issues
that are within the constitutional mandate for Congress to take
care of, not allow regulators to pass regulations that become crimi-
nal laws to get people put in jail.

I look forward to hearing your testimony and yield back my time.
Thank you.

Mr. Scort. Thank you.

We have been joined by the distinguished Chairman of the full
Committee, the gentleman from Michigan, Mr. Conyers.

Mr. CoNYERS. Thank you, Chairman Scott, and the two judges
that are here with us, former prosecutors, also. I am delighted to
be with you. I think this is an important hearing, and I am glad
that you have enough witnesses to help us prove the point. Seven,
that’s a pretty good number to start us off.

My emphasis on this subject is more directed to the way that we
are using the drug war to incarcerate people in the United States.
We have now over 2 million people imprisoned, which makes us the
number one incarcerator of its people in the world. Sixty-eight per-
cent of the people arrested are tested positive for drugs. So what
we need are drug courts that provide diversion and treatment rath-
er than mandatory sentences, which this Committee has worked on
for so many years.

My concern is that there may be a tendency of my beloved Ad-
ministration to propose to spend even more money on law enforce-
ment than on treating the drug problem as a crisis. So it’s in that
sense that I hope some of these seven witnesses will enlarge upon
this point that I make in my opening statement, and I will put the
rest of my statement in the record.

Thank you very much.

[The prepared statement of Mr. Conyers follows:]



Statement of the Honorable John Conyers, Jr.
for the Hearing on

Reining in Overcriminalization: Assessing the Problems, Proposing Solutions
Before the Subcommittee on Crime, Terrorism, and Homeland Security

Tuesday, September 28, 2010, at 3:00 p.m.
2141 Rayburn House Office Building

The U.S. Constitution requires our Nation’s justice system to treat every

individual fairly and with due process.

When good people find themselves confronted with accusations of violating
laws that are vague and that lack adequate mens rea, however, fundamental

Constitutional principles of fairness and due process are undermined.

It places all of us at risk of being arrested, prosecuted, and incarcerated for

questionable reasons.

The purpose of today’s hearing is to continue the discussion that Bobby Scott,
as Chairman of the Crime Subcommittee, and Judge Louie Gohmert, as the Ranking
Member, have had over the past year with a number of groups to develop a bi-
partisan plan to address this problem.

For example, this Subcommittee in July of last year held hearings on the over-
criminalization of conduct, and the over-federalization of criminal law. At that time
we received testimony documenting the rapid growth of actions penalized under the
Federal Criminal Code.

We learned, for example, that there are approximately 4,450 federal crimes
codified in the U.S. Code, and that there are an estimated 300,000 federal regulations

which impose criminal penalties.



T should note that these regulations were promulgated without benefit of any

consideration by this committee, or any other Congressional committee.

When crimes are defined by regulation, we also run the risk of Americans
encountering unpleasant surprises in the form of being confronted with accusations
that we violated criminal laws of which we not only have no knowledge, but have no

reasonable way to know about.

I commend the Heritage Foundation, the National Association of Criminal
Defense Attorneys, the American Civil Liberties Union, the American Bar
Association, and others for their steadfast efforts to call attention to the issue and to

help develop solutions.
As part of this discussion today, there are three points we should consider.

First, the current federal criminal justice system too often prosecutes “crimes”

and imposes sentences that are not based on sound principles of justice.

Many of the 4,450 criminal offenses in the Federal Criminal Code are poorly
defined, and lack the common law requirement of mens rea, or “guilty mind,” that
has long served an important role in protecting those who did not intend to commit

wrongful or criminal acts.

This same shortcoming applies to many of the 300,000 federal regulations that

impose criminal penalties.

Second, when we, as legislators, draft laws that lack specificity, we are in

effect setting traps for the uninformed, the unaware, and the naive.

As a result, we run the risk of unjustly punishing actions as crimes when they

are no more than truly honest, innocent mistakes.



In addition, the effect of these laws is to place increasing power in the hands
of investigators and prosecutors to investigate, prosecute, and convict honest citizens

who had no idea they were committing a crime.

And finally, Congress should endeavor, before enacting a new federal
criminal statute, to make certain that there is — in fact — a valid purpose and genuine

need for it.

To that end, we should verify whether a new federal law is necessary, or

whether it would simply duplicate criminal prohibitions that are already being
effectively enforced at the State level.

A fundamental question that we should ask ourselves is whether it makes
more sense to simply provide more resources to the States so that they can do a

better job of enforcement.

[ thank today’s witnesses, and the organizations that have participated in this
effort to improve the process of drafting meaningful criminal legislation.

1 look forward to hearing your recommendations, and I am confident that this

hearing will serve to further our important efforts to rein in over-criminalization.

Mr. Scort. Thank you, Mr. Chairman.

I understand that Judge Poe has a statement.

Mr. POE. Thank you, Mr. Chairman. Thank you for holding this
hearing and Judge Gohmert for putting this hearing together again
today.

I welcome all the witnesses. Good to see Jim Lavine here today,
a long-time practicing lawyer, excellent lawyer in Texas. Twenty-
two years on the criminal bench in Texas.
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You know, in Texas almost everything’s a crime, and almost all
of them are felonies. Years ago, we operated under the penal code
of 1925, which really hammered folks. You know, you leave your
wire cutters in your saddle bags and you are off to the peniten-
tiary. A marijuana cigarette could get you life in the penitentiary
of the State of Texas. And numerous crimes like that. And, finally,
the State got together and decided some things ought to be felonies,
some ought to be misdemeanors, and some shouldn’t be crimes at
all.

I say that to say that we are in the Federal system now, where
the general jurisdiction and philosophy for criminal conduct was to
be done in State courts. The States were to decide how they wanted
to punish folks, either making something a crime or not, and the
Federal Government was to take other roles.

We've come a long way since the piracy laws and the kidnapping
laws and the bank robbery laws, and now we have 4,450 Federal
crimes, and, once again, we are in the situation where everything’s
a Federal crime. And I think that it’s time that we deal with this
and make some realistic decisions and also prioritize what the role
of the Federal Government is in labeling things a crime and even
reconsider this whole concept of the sentencing guidelines, which
tend to be I think arbitrary in many cases. So we need to make
the decisions what should be Federal crimes, what should be han-
dled by local and State authorities, and even reduce or change to
some type of civil sanctions. I agree with my friend Judge Gohmert
on those issues.

We have many compelling cases before us. I just want to mention
one Federal case that happened recently that is worthy of mention.

In Iowa, there was a kosher slaughterhouse operated by Sholom
Rubashkin, and he was sentenced to 27 years in the Federal peni-
tentiary for some financial crimes. He was investigated for immi-
gration violations, charged with 9,311 charges. Over 9,250 of those
charges were dismissed, and he still went to the penitentiary for
27 years because he violated that law, that sacred law that’s the
Packers and Stockyard Act for not paying cattle suppliers within
24 hours of delivery of the cattle—dastardly deed—and got him 27
summers in the Federal penitentiary. He was prosecuted even
though all cattle suppliers were paid in full, and the latest was just
paid 11 days late. But that was a felony, and it is a felony still.
He is the only person I know of prosecuted under this act that was
passed in 1921.

So this is an example of I think really an abusive law. Probably
our slaughterhouse operators, if there are any left in the country,
don’t even know this law exists, but they better pay those bills on
time.

I'm not going to get into all the complexities of his case, but his
sentence was considered excessive by a lot of people. I am one of
them. And it was even 2 years longer than the prosecutors asked
for. So the Federal judge really was upset about not paying those
bills on time. And his account—no, I am not justifying any of the
conduct, but financial crimes don’t seem to be related to the situa-
tion which he was originally charged for, which was immigration
allegations. So he is at 51 years of age, and he is doing, in essence,
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a life prison sentence in the Federal penitentiary. We probably
need that space for somebody that’s just really an outlaw.

But, once again, example after example of Federal cases, Federal
prosecution where maybe the system needs to look again at these
4,500 crimes under the Federal system and then make sure that
when we have somebody that needs to go to the penitentiary they
go to the penitentiary. I do believe it does deter criminal conduct,
especially violent conduct. But we need the space for these folks,
as opposed to the folks that don’t pay their slaughterhouse bills on
time.

With that, I yield back. Thank you, Mr. Chairman.

Mr. Scort. Thank you.

We have several distinguished witnesses today to help us con-
sider the issues.

The first witness is Jim Lavine, president of the National Asso-
ciation of Criminal Defense Lawyers, based in Washington, D.C.
He is a former prosecutor in both Texas and Illinois. He is the re-
cipient of the prestigious award from the NACDL given annually
to criminal dense lawyers who personally and professionally exem-
plify the goals and values of the association and the legal profes-
sion.

Our second witness is Bobby Unser, a retired race car driver. But
he is here not to talk about his racing exploits. In 1996, as we've
heard, he and a friend were snowmobiling along the Colorado-New
Mexico border, trapped in a blizzard. They dug for shelter and
abandoned their snowmobiles, while suffering frostbite, dehydra-
tion, and exhaustion. After their rescue, the Forest Service rangers
returned days later to recover the vehicles, and he was find $75 for
snowmobiling in a wilderness area. He refused to sign; and, fol-
lowing a 2-day bench trial, he was convicted of a one-count mis-
demeanor.

Our next witness, Abner Schoenwetter, is another victim of over-
criminalization. In November, 2000, a Federal jury found him, a
hard-working seafood dealer with no prior criminal history, and his
codefendants, guilty of multiple violations of the Lacey Act, all pre-
mised on violations of a disputed Honduran law regarding importa-
tion of fish or wildlife. Interestingly, the Honduran Embassy filed
an amicus brief stating that the law was null and void. He served
7 years in prison for shipping lobsters that were under regulation
size and transported in plastic bags instead of cardboard boxes. He
will be under supervised release for the next 3 years.

During my opening statement at last year’s hearing on this
issue, I referenced this case; and, at the time, he and his codefend-
ants were still incarcerated. And I said Congress must understand
that we are making law-abiding Americans vulnerable of losing
their freedom, their livelihood, their lives when we enact laws that
are vague and fail to clearly communicate the illegality and crimi-
nality of proscribed acts. He is here with us today and will tell us
about his experiences.

After he testifies, Brian Walsh is a senior legal research fellow
at the Heritage Foundation’s Center for Legal and Judicial Studies.
He directs Heritage’s projects on countering the abuse of criminal
law and criminal process. Prior to joining the Heritage Foundation,
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he was with the litigation team at Kirkland & Ellis and a law clerk
to Judge Bowman of the U.S. Court of Appeals for the 8th Circuit.

Our next witness would be Stephen Smith, professor of law at
Notre Dame School of Law. Prior to teaching, he served with the
Supreme Court and Appellate Practice Group of Sidley & Austin in
Washington, D.C. He also served as an associate majority counsel
to a 1996 House of Representatives select committee investigating
U.S. involvement in Iranian arms transfers to Bosnia.

The witness after that will be Professor Ellen Podgor, who is the
LeRoy Highbaugh Senior Research Chair and professor of law at
Stetson University. A former deputy prosecutor and criminal de-
fense attorney, she teaches in areas of white-collar crime, criminal
law, and international criminal law. She presently serves on the
board of directors of the International Society for Reform of Crimi-
nal Law.

Our next witness is Andrew Weissmann, who is co-chair of the
white-collar defense and investigations practice at Jenner & Block
in New York City. He joined the firm after serving as the director
of the Enron Task Force, where he oversaw the prosecution of more
than 30 individuals in connection with that company’s collapse.

Now, all of the witnesses’ written statements will be entered into
the record in their entirety. I would ask each witness to summarize
his or her testimony in 5 minutes or less. And to help stay with
the time, there is a timing device in front of you which will start
green, will turn to yellow when there is 1 minute left, and red
when the 5 minutes have expired.

Mr. Lavine.

TESTIMONY OF JIM E. LAVINE, PRESIDENT, NATIONAL ASSO-
CIATION OF CRIMINAL DEFENSE LAWYERS, WASHINGTON,
DC

Mr. LAVINE. Chairman Scott, Ranking Member Gohmert, Com-
mittee Members, my name is Jim Lavine, and I am the president
of the National Association of Criminal Defense Lawyers. I am also
a practicing criminal defense attorney in Houston, Texas, and I
was formerly a prosecutor, having the privilege of practicing before
Judge Poe during the time in his prior life when he was a judge
in Houston. I appreciate the opportunity to testify today on behalf
of NACDL and all of my colleagues in the criminal defense commu-
nity.

No one, including the government, can state how many criminal
offenses exist in the Federal code or in the Federal regulations. It
is impossible for practitioners who specialize in this area to know
all of the conduct that is criminalized. How then is the citizen to
protect against unjust prosecution and punishment for making hon-
est mistakes or engaging in conduct they had no reason to know
was illegal?

Duplicative statutes, federalization of conduct traditionally be-
longing to the States, criminalization of regular business activity or
social conduct and interactions, this is overcriminalization. When
any of these elements is combined with poor legislative drafting, in-
adequate mens rea requirements, or unfettered prosecutorial dis-
cretion, the result is inevitably the victimization of more law-abid-
ing citizens.
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While I am here today to speak about overcriminalization, Rep-
resentative Conyers, NACDL would welcome the opportunity to re-
turn at another time and discuss the issue of problem-solving
courts; and we have published in our report and discussed the
issue in drug courts and diversion in particular, in answer to your
earlier question in your opening remarks.

On July 22, in 2009, this Subcommittee came together under the
bipartisan leadership of Representatives Bobby Scott and Louie
Gohmert to learn about our Nation’s addiction to overcriminalizing
conduct and over-Federalizing crime. Supported by a broad coali-
tion of organizations ranging from the right to the left, last sum-
mer’s hearing received attention from national media and ignited
the overcriminalization reform movement. NACDL and the Herit-
age Foundation dedicated themselves to analyzing the legislative
process for enacting criminal laws and produced a groundbreaking
nonpartisan joint report entitled “Without Intent, How Congress Is
Eroding the Criminal Intent Requirement in Federal Law.” So
basic is this issue that the Nation’s practicing criminal defense bar
has collaborated with a conservative think tank to produce the
Without Intent report.

Just 1 month after its release, over 300 articles from news orga-
nizations spread coast to coast were written about the report. The
press had taken notice of this unlikely coalition, the American peo-
ple’s growing concern over the current overexpansiveness of Fed-
eral criminal laws and the broad bipartisan support for reform.

The interest extends beyond the press. NACDL has received re-
quests for copies of the report from members of every branch of
government.

But another side of this problem has received even more atten-
tion by Members of this Chamber and the national media alike, the
personal side, or as we refer to it, the face of overcriminalization.
Presenting the face of overcriminalization is critical to raising pub-
lic awareness of this problem. For this reason, I will spend the re-
mainder of my testimony doing just that.

During last summer’s hearing, Members of this Subcommittee
heard the heart-wrenching tales of two victims of overcriminaliza-
tion, Krister Evertson and George Norris. From this testimony we
learned how an unwarranted prosecution can destroy the lives of
productive, law-abiding citizens and community members.

Sadly, their stories are not unique. Consider the case of Georgia
Thompson, which is described in more detail in my written testi-
mony. Georgia was charged and convicted of violating 18 USC
1346, commonly known as the honest services fraud statute, for
conscientiously doing her job and doing it well. Upon hearing oral
argument, the Seventh Circuit panel of judges found this prosecu-
tion so ill-conceived that it immediately reversed her conviction and
ordered her released without delay.

The honest services statute did receive a measure of come-
uppance in the Supreme Court this past term but not before its
carnage was visited upon untold numbers of victims of overcrim-
inalization. You may ask yourself, how could this happen? An inno-
cent, hardworking civil servant ends up spending 4 months in pris-
on just for doing her job.
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Georgia Thompson is the face of overcriminalization. Her story is
evidence of the harm caused when Congress fails to draft statutes
clearly and with adequate mens rea protection, when prosecutors
stretch already broad statutes to reach everyday conduct never in-
tended to be criminalized, and when judges inconsistently apply
rules of interpretation.

The honest services fraud statute responsible for victimizing
countless law-abiding individuals is the poster child for this prob-
lem. The failure of Congress to define criminal conduct in a clear
and specific manner allows, and quite possibly encourages, prosecu-
tors to charge all sorts of innocent conduct, from errors in judg-
ment to behavior that is the slightest bit unsavory. Rather than
enact a specific, precise criminal statute, Congress instead relies on
prosecutorial discretion to shape the contours of criminal offenses.
The story of Georgia Thompson as well as Krister Evertson and
George Norris demonstrate that such reliance is misplaced.

Today you will hear from two more victims, Abner Schoenwetter
and Bobby Unser. Abner spent nearly 6 years in prison for ship-
ping lobster tails in plastic bags rather than cardboard boxes, in
violation of a Honduran law that was deemed null and void by the
Honduran Government. Bobby Unser got lost in a blizzard while
snowmobiling and spent almost 2 days trekking through snow in
search of aid. After this near-death experience, Bobby was pros-
ecuted for unknowingly entering protected land with his snow-
mobile. The fact that he got lost in a blizzard was no defense in
the eyes of the government.

The cost of overcriminalization does not stop with the personal
freedom of its direct victims. In my over 25 years as a criminal de-
fense attorney, I have seen families shattered, careers ruined, busi-
nesses fail, thousands of innocent workers become unemployed, and
entire communities devastated, all done at the taxpayers’ expense.
This dangerous trend needs to end.

The Without Intent report offers five basic good government re-
forms that, if implemented, will potentially stop haphazard Federal
criminalization. The remainder of the panel will discuss these re-
forms further, but it is important to note that they have received
broad support from a coalition of organizations ranging from the
right to the left. This is not an ideological or political issue but
rather a serious and fundamental aspect of good governance. In-
deed, all political parties share a responsibility to ensure that
criminal laws are properly circumscribed.

The problems of overcriminalization are very real, deal with very
real people in the very real world of courtrooms across this country.
NACDL is confident that today’s hearing will heighten awareness
of overcriminalization and inspire future action. We welcome this
hearing and urge the Subcommittee to support rules and legisla-
tion embodying these reforms.

Thank you.

[The prepared statement of Mr. Lavine follows:]
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My name is Jim E. Lavine, and | am the President of the National Association of
Criminal Defense Lawyers (NACDL), an organization of over 10,000 members. NACDL is the
preeminent organization in the United States advancing the goal of the criminal defense bar to
ensure justice and due process for persons charged with a crime or wrongdoing. 1 am also a
practicing criminal defense attorney in Houston, Texas, with extensive trial and appellate level
experience in federal and state courts. I specialize in criminal law, primarily white collar crime,
and now spend approximately ninety-percent of my time on federal cases. Before moving to
private practice, 1 was a prosecutor for over eleven years. | appreciate the opportunity to testify
on behalf of NACDL today.

There are over 4,450 federal crimes scattered throughout the 50 titles of the United States
Code. In addition, it is estimated that there are at least 10,000, and quite possibly as many as
300,000, federal regulations that can be enforced criminally. The truth is no one, including the
government, has been able to provide an accurate count of how many criminal offenses exist in
our federal code. This is not simply statistical curiosity, but a matter with serious consequences.

The hallmarks of enforcing this monstrous criminal code include a backlogged judiciary,
overflowing prisons, and the incarceration of innocent individuals who plead guilty not because
they actually are, but because exercising their constitutional right to a trial is all too risky. This
enforcement scheme is inefficient, ineffective and, of course, at tremendous taxpayer expense.
The cost of incarcerating one of every one hundred adults in America is always troubling, but
particularly so during a time of economic instability and ever-increasing federal debt.

On July 22, 2009, this subcommittee came together, under the bipartisan leadership of
Representatives Bobby Scott (D-VA) and Louie Gohmert (R-TX), to leamn about our nation’s
addiction to overcriminalizing conduct and overfederalizing crime.! An esteemed panel of
experts explained that this trend takes many forms, but most frequently occurs through: (i)
enacting criminal statutes absent meaningful mens rea requirements; (ii) imposing vicarious
liability for the acts of others with insufficient evidence of personal awareness or neglect; (iii)
expanding criminal law into economic activity and areas of the law traditionally reserved for
regulatory and civil enforcement agencies; (iv) creating mandatory minimum sentences that fail
to reflect actual culpability; (v) federalizing crimes traditionally reserved for state jurisdiction;
and (vi) adopting duplicative and overlapping statutes. The harm caused by this dangerous trend
is frequently amplified by the executive and judicial branches, but it is born in the legislative
process.

' Overcriminalization of Conduct’Over-Federalization of Criminal Law: Hearing Before the Subcomm. Crime,
Tervorism, and Homelund Security of the H. Comm. on the Judiciary, 111th Cong. (2009), availuble at
htip/iudiciary house gov/hearingsthear (90722 2 htl [hereinaller Iouse Iearing).

wa
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Supported by a broad coalition of organizations—ranging from the right to the left—Ilast
summer’s hearing received attention from national media and ignited the overcriminalization
reform movement. Two coalition organizations, NACDL and the Heritage Foundation, dedicated
themselves to analyzing the legislative process for enacting criminal laws in order to provide
Congress, and the public, with concrete evidence of the problem. This analytic study formed the
basis of a groundbreaking, non-partisan, joint report entitled: Without Intent: How Congress Is
Eroding the Criminal Intent Requirement in Federal Law. At the official release event, held on
May 5, 2010, on Capitol Hill, Chairman Scott heralded the report as a “road map” for reform and
Ranking Member Gohmert lamented the victimization of citizens by criminal laws lacking
adequate intent requirements.

The Without Intent report methodologically dissects the legislative process for enacting
criminal laws, sets forth troublingly findings, and offers a blueprint for reform. The report
demonstrates just how far federal criminal lawmaking has drifted from its doctrinal anchor in fair
notice and due process; that is, individuals should not be subjected to criminal prosecution and
conviction unless they intentionally engage in inherently wrongful conduct or conduct that they
know to be unlawful. The report supports the expert testimony from the first hearing and
evidences the conclusion that the legislative process itself is flawed and disjointed. Finally, it
proposes commonsense, workable solutions to a problem that transcends political affiliation or
ideology.?

And it was that message that echoed throughout the tremendous media coverage that
followed the report’s release. Just one month after its release, over 300 articles, from news
organizations spread coast to coast, were written about the report.” The press has taken notice of
this unlikely coalition between the left and the right, and the broad bipartisan support for

* The Without Intent report recommends that Congress pursue the following five reforms: (1) Enact default rules of
inlerpretation lo ensure that mens rea requirements are adequate lo prolect against unjust conviction: (2) Codily the
commeon-law rule of lenity, which grants defendants the benefit of doubt when Congress fails to legislate clearly; (3)
Require Judiciaty Committee oversight of every bill that includes criminal offenses or penaltics; (4) Provide detailed
written justification for and analysis of all new federal criminalization: and (5) Draft every federal criminal offense
with clanty and precision. Brian W. Walsh & Tillany M. Joslyn, Without Intent: Ilow Congress Is Eroding the
Criminal Imtent Requirement in Federal Law (The Heritage Foundation and National Association of Criminal
Defense Lawyers) (2010) available af wwww.nacdl.org/withoutistent.

? See, e.g.. The Congressional Assault On Criminal Justice, THE BULLETIN, May 7, 2010; Editorial, Ignorance of the
law, Congress going down a dangerous path, LAW VEGAS REVIEW-JOURNAL, May 6, 2010; Guilty, or not,
Bipartisan group tackles the overcriminalization of the legal process, Fredericksburg.com, May 10, 2010; Mark
Sherman, Repori: Congress makes oo many vague laws, ASSOCIATED PRTSS, May 4, 2010 (reprinted in The Scattle
Tiwes, the Cleveland Plain Dealer, the Boston Globe, and many others).
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overcriminalization reform.* The interest in this report and the attention paid to this problem
extends beyond the press. NACDL has received requests for copies of the report from members
of every branch of government.

The report focuses primarily on the non-personal aspects of this problem, such as the
legislative process, empirical data, and fundamental legal concepts. But another side of this
problem has received even more attention by members of this chamber and national media
alike—the personal side, the human side, or as we refer to it, the face of overcriminalization,

Presenting the face of overcriminalization is critical to raising public awareness of the
dangerous trend of overcriminalization. For this reason, I will spend the remainder of my
testimony doing just that. During last summer’s hearing, members of this subcommittee heard
the heart-wrenching tales of two victims of overcriminalization—KTrister Evertson and George
Norris. Today we are joined by two more victims, Abner Schoenwetter and Bobby Unser. Over
my career as a prosecutor and defense attorney, I have seen the faces of similar victims and
represented individuals that have suffered tremendous, unjustified loss as a result of
overcriminalization and the harm it perpetrates on our criminal justice system.

First, let us take a few moments to reflect on the stories of the overcriminalization victims
from the the first hearing. From Kirister Evertson and Kathy Norris, testifying on behalf of her
husband George Norris, we learned how an unwarranted prosecution can destroy the lives of
productive, law-abiding citizens and community members.

Krister Evertson never had so much as a parking ticket prior to his arrest on May 27,
2004 An Eagle Scout, National Honor Society member, science whiz, clean energy inventor,
and small business entrepreneur, Krister is now a felon. The nightmare that took two years of his
freedom and hundreds of thousands of dollars in invention materials began when he made a
simple error: he failed to put a “ground” sticker on a package that he shipped. Despite his clear
intention to ship by ground—as evidenced by his selection of “ground” on the shipment form
and payment for “ground” shipping—the government prosecuted him for this error anyways.

When the jury acquitted Krister, the government turned around and charged him again,
this time for his alleged abandonment of toxic materials. Krister had securely and safely stored
his valuable research materials in stainless steel drums, at a storage facility, while he fought for

" Adam Liptak, Right and Left Join Forces on Criminal Justice, N.Y. TIMES, Nov. 23, 2009, al Al.

* The facts of Krister Evertson’s story are taken from multiple sources. See, e.g., ONE NATION UNDER ARREST (Paul
Roscnzweig & Brian W. Walsh eds., 2010); House Hearing (written statement of Krister Evertson, July 22, 2009,
available ar p:/fudiciary. honse. pov/hearings/pdf/Evertsonti90722.pdf); Quin Hillyer, Fxaminer Special Report:
ITow one good man'’s intentions took him from a firel cell to a jail cell, THE WASHINGTON EXAMINER, Jan. 22, 2009.

w
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his freedom in trial over the missing shipping sticker. He ultimately spent two years in a federal
prison for that mistake.

The subcommittee also heard from George Norris, a father, grandfather, and elderly
retiree who turned his orchid hobby into a part-time business running the greenhouse behind his
home.® He had never had a run-in with the law before that fateful day in October 2003 when
three pickup trucks pulled up outside his home. Federal agents, clad in protective Kevlar and
bearing guns, stormed the house. For hours the agents refused to tell George what he had done
wrong and, instead, ordered him to remain seated in his kitchen, under supervision, while they
ransacked his home and seized his belongings.

For months after the raid, George remained unaware as to its cause. He was eventually
indicted in Miami for orchid smuggling. His crime, at its core, was a paperwork violation: he had
the wrong documents for some of the plants he had imported. The plants themselves were legal
to import and he likely could have obtained the right documents with a bit more time and effort.
Although he made a simple mistake, one made regularly by dealers in imported plants, he had
certainly complied with the spirit of the law.

The court denied George’s request to transfer the case to his home state of Texas.
Mounting a defense became very expensive very quickly. Unable to defend himself, George
reluctantly gave up the fight, pled guilty to inflated charges, and was sentenced to 17 months in
federal prison.

George, in his late sixties at the time, was also diabetic, with cardiac complications, and
suffered from arthritis, glaucoma, and Parkinson’s disease. While incarcerated, his health
declined substantially and he now faces the additional issues of depression, paranoia, and sleep
complications. During her testimony at the last hearing, George's wife Kathy described the
impact this experience has had on their family. George became detached and was no longer
interested in the things he had held so dear—his children, grandchildren, the outdoors, and
gardening. Afraid to even leave his home, George is now a broken man.

Krister, George, Kathy, and their families are the face of overcriminalization. Sadly,
their stories are not unique, for there are so many other victims. Consider the case of Georgia

® The facts of George Nortis™ story are taken from multiple sources. See, e.g., ONE NATION UNDER ARREST (Paul
Roscnzweig & Brian W. Walsh eds., 2010); Andrew Grossman, The Unlikely Orchid Smuggler: A Case Study in
Overcriminalization, HFRITAGE FOUND. L. MEMO. No. 44, July 27, 2009; House Hearing (written statement of
Kathy Norris, July 22, 2009, available at btip:/judiciary fouse. rov/hearingspdfNormsH90722 pdl).
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Thompson, a Wisconsin civil servant convicted of federal corruption charges in 2006.” Georgia
has been described as a hard-working and apolitical state employee. Responsible for putting the
state’s travel account up for competitive bid, she was prosecuted for doing her job well.

Specifically, Georgia awarded the state’s travel contract to the company that submitted
the lowest-cost bid. Prosecutors alleged she made this award because, unbeknownst to her, that
company had contributed to the then Democrat Governor’s re-election campaign. A 56-year-old
civil servant, hired by a Republican Governor, with no identifiable interest in politics, Georgia
was charged and convicted of violating 18 U.S.C. § 1346, commonly known as the honest
services fraud statute, for conscientiously doing her job. Upon hearing oral argument in her
appeal, the 7 Circuit panel of judges immediately reversed her conviction and, without waiting
to issue a written opinion, ordered her release from prison without delay. Georgia has since been
reinstated to the Wisconsin civil service, awarded back pay, and reimbursed for her legal
expenses.

You may ask yourself, how could this happen? How could an innocent woman, a hard-
working civil servant, end up spending four months in prison just for doing her job? Georgia
Thompson is the face of overcriminalization—her story is evidence of the harm caused when
Congress fails to draft statutes clearly and with adequate mens rea protection, when prosecutors
stretch already broad statutes to reach everyday conduct never intended to be criminalized, and
when judges inconsistently apply rules of interpretation.

The honest services fraud statute, responsible for victimizing countless law-abiding
individuals, is a prime example of overcriminalization. Legal experts have criticized the honest
services fraud statute as vague and overbroad. It fails to define or limit the phrase “intangible
right of honest services,” and it has been stretched to cover conduct that no reasonable legislator
would deem criminal * The failure of Congress to define criminal conduct in a clear and specific

? The facts of Georgia Thompson's slory are taken [rom mulliple sources. See, e.g.. John Diedrich, Freed official
back on state job, Thompson’s action no crime, judges write, Journal Sentinel Online, Apr. 21, 2007; Adam Cohen,
A Woman Wrongly Convicted and a U.S. Attorney Kept His Job, N.Y. TIMES. Apr. 16, 2007, United States v.
Georgia Thompson, 484 F.3d 877 (7" Cir. 2007).

® In his dissenl [rom denial of cerliorari in Serick v. United States, Justice Antonin Scalia argued that such an
overbroad law could be unjustly applied to make virtually anv unseemly conduct a crime:

Without some coherent limiting principle lo define what “intangible nght ol honest services™ 1s, whence it
derives, and how it is violated, this expansive phrase invites abuse by headline grabbing prosecutors in
pursuit of local officials, statc legislators, and corporatc CEOs who cngage in any manncr of unappealing
or ethically questionable conduct.

129 S. Ct. 1308, 1310 (2009) (Scalia, J., dissenting from demnial of certiorari). More than 20 vears after the statute's
enactment, the federal courls of appeals became hopelessly divided on how to interpret the honest services [raud
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manner allows, and quite possibly encourages, prosecutors to charge all sorts of innocent
conduct—from errors in judgment to behavior that is the slightest bit unsavory. Rather than enact
a specific, precise criminal statute, Congress instead relies on prosecutorial discretion to shape
the contours of criminal offenses. The story of Georgia Thompson, as well as Krister Evertson
and George Norris, demonstrates that such reliance is misplaced.

Duplicative statutes, federalization of conduct traditionally belonging to the states,
criminalization of regular business activity or social conduct and interactions—this is
overcriminalization. When any of these elements combine with poor legislative drafting,
inadequate mens rea requirements, or unfettered prosecutorial discretion, the result is inevitably
the victimization of more law-abiding citizens.

The stories of Krister Evertson, George Norris, and Georgia Thompson are not unique.
Today you will hear from two more victims—Abner Schoenwetter and Bobby Unser. Abner
spent nearly six years in prison for shipping lobster tails in plastic bags, rather than cardboard
boxes, in violation of a Honduran law that was deemed null and void by the Honduran
government.” Bobby Unser got lost in a blizzard while snowmobiling and spent almost two days
trekking through snow in search of aid.!® After this near death experience, Bobby was prosecuted
for unknowingly entering protected land with his snowmobile. The fact that he got lost in a
blizzard was no defense in the eyes of the government.

Abner and Bobby add two more stories to the face of overcriminalization, but there are so
many others whose stories we will never hear. The cost of overcriminalization does not stop with
the personal freedom of its direct victims. In my over 25 years as a criminal defense attorney, I
have seen families shattered, careers ruined, businesses fail, thousands of innocent workers
become unemployed, and entire communities devastated—all done at the taxpayers’ expense.
Whether in the form of a costly investigation or prosecution, a lengthy sentence at an
overcrowded prison, or the loss of tax revenue from businesses and workers, the true cost of
overcriminalization is immeasurable. The constitutional obligations of due process and fair

statute, prompting the Supreme Court to hear three separate honest services fraud cases in one term. See Black v.
United States, 138 8. Ct. 2963 (2010); Skilling v. United States, 130 S. Ct. 2896 (2010); Wevhrauch v. United States,
130 S. Ct. 2971 (2010). Ultimately, after over twenty vears of prosecutors stretching this poorly written law as far
as possible, the Courl hmiled the scope ol the honesl services [taud stalule lo bribes and kickbacks.

® The facts of Abuer Schocuwetter’s story arc taken from multiple sources. See. ¢.g., ONE NATION UNDIR ARRTST
(Paul Rosenzweig & Brian W. Walsh eds.. 2010); Letter from Damiel J. Popeo, Chairman and General Counsel,
Washinglon Legal Foundation, to The Honorable Alberto R. Gonzales, Atlomey General of the United Slates (July
11, 2007) avaitable ar http://www.wif org/upload/Q7-12WLEY20Petition?620t0%20D0 pdf:  United States v.
McNab, 331 F.3d 1228 (11™ Cir. 2003).

' The facts of Bobby Unser’s story are taken from multiple sources. See, e.g., United States v. Robert W. Unser, 165
F.3d 755 (IOd] Cir. 1999), David Wallis, Bobby Unser, Race car champion as scofflaw, Salon.cony, June 6, 1997.
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notice demand reform and the critical need for fiscal responsibility makes that demand all the
more urgent.

These personal stories and the NACDL-Heritage Foundation Without Infent report
support the conclusion of a growing number of commentators and experts that the time has come
for Congress to stop this dangerous trend, to acknowledge the threat to civil liberties by this
unprincipled form of criminalization, and to carry out critical reforms that will protect against
unjust prosecutions and convictions. The report offers five basic, good-government reforms that,
if implemented, will provide that protection and potentially reverse the dangerous trend of
haphazard federal criminalization.

The second panel will discuss these reforms further—reforms that have received broad
support from a coalition of organizations ranging from the right to the left. A bi-partisan
coalition is concerned that expansive and ill-considered criminalization has cast our nation’s
criminal law enforcement adrift and believes criminal lawmaking must require true
blameworthiness and provide fair notice of potential criminal liability. Further, the coalition
understands that this problem, which transcends political affiliation or ideology, demands
principled, nonpartisan reforms such as those offered by the Without Intent report.

NACDL is confident that today’s hearing will heighten awareness of overcriminalization
and inspire future action. We welcome this hearing and urge the subcommittee to enact
legislation embodying the aforementioned reforms.

Mr. Scott. Thank you.
Mr. Unser.

TESTIMONY OF ROBERT “BOBBY” UNSER,
PERSONAL IMPACT WITNESS, ALBUQUERQUE, NM

Mr. UNSER. Thank you, Chairman Scott and Ranking Member
Gohmert and the rest of the Members of the Committee for inviting
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me here to tell my story about what often happens to honest men
and women because of bad criminal laws.

The bad law in my case said that I was a criminal if I wandered
into a national wilderness that was off limits to motorized vehicles
when a friend and I were lost in a blizzard. It didn’t matter that
we never intended to enter the wilderness. It didn’t matter that the
wilderness was not marked. It didn’t matter that we didn’t even
know that there was a wilderness there.

I could have been imprisoned for up to 6 months for this law.
Maybe I should be grateful that I wasn’t sent to jail, and I guess
I am. But someone else in the same situation might have ended up
in prison. I am here to help make sure that does not happen again,
hopefully.

Just before Christmas in 1997, my friend and I, Robert Gayton,
planned to go to a snowmobile ride up in what’s called the Jarosa
Peak area near my ranch in Chama, New Mexico. That’s on the
edge of Colorado and New Mexico. It’s all in just the State line in
between, all the same mountains. The area was known as a
snowmobiling location that was perfectly legal to snowmobile there.

Robert and I headed out around noon and rode for about an
hour, until we reached the bowl above the tree line that was ter-
rific for snowmobiling. It was exposed and a very high altitude, at
about 11,000 feet. Our trouble started about an hour later, when
a severe ground blizzard suddenly kicked up. In a ground blizzard,
the wind is blowing so hard that all the snow around you creates
what is called a whiteout.

That day the wind was blowing about 60 to 70 miles an hour,
and at times we couldn’t see any more than 2 or 3 feet in front of
us, just like being in a closet. Almost immediately, we went from
playing around to trying to get out of there and find shelter from
the blizzard.

Less than 30 minutes after the blizzard started and the visibility
went down to zero, Robert rode a snowmobile into an embankment
and got stuck, which was a blessing in disguise. The good Lord
took care of that one. We tried for a few minutes to get it moving,
but I realized that it was unlikely that we could get it unstuck.
And, being abandoned, the snowmobile was good. It was a blessing.

So I put Robert on behind me. I couldn’t look back and try to
guide him out of the mountains is what the deal was. Robert got
on the back of my snowmobile. We started off again. At its best,
the visibility was about 20 feet. That’s less than from here to you.

And now we had another problem. I had a brand new snow-
mobile, and it kept breaking down. Brand new meaning very first
trip ever on it. And I am a pretty good mechanic. And under nor-
mal circumstances I could have fixed it and kept it running maybe.
But I couldn’t get it up and running, and it was getting darker and
darker. Starting to get dark, which happens at 5 o’clock in that
time of the year. We made the decision to abandon it and at-
tempted to get down the mountain to shelter on foot.

If we stayed in the high, exposed terrain above the tree line, we
were going to die. There was not going to be any question about
that. And it was going to be that night. So we had to get down
somewhere low enough that there would be trees so that we could
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build a snow cave. These are the things that I know because I was
raised in the mountains.

We trudged through the snow in complete darkness, feeling our
way down the mountain like two blind men. After a few hours of
wandering—remember, no flashlights, no lights of any sort, no
moon, nothing to walk by—we trudged through the snow in com-
plete darkness, feeling our way down the mountain like two blind
men. After a few hours of wandering, we finally found an area
below the tree line where we could build a snow cave. We spent
the night in that snow cave. It sheltered us from the wind, but, re-
member, it’s going to get down around 30 below zero up there, plus
or minus a little bit. It’s not going to be warm, by any means. Snow
cave’s the only way to make it.

We didn’t sleep all night, needless to say. The snow cave, just for
a minute, had to be—we built it under a tree, a big Ponderosa pine
tree, where the snow gets on the branches, lays the branches down.
And I built the cave around the tree a little bit circular. And the
branches made the roof of the cave. And then we pitched snow up
on top of that in order to make the snow cave. Had to do it in the
darkness, also.

The next morning we had no idea—no clear idea where we had
come from and no idea where to go. So what had happened there
is the blowing snow—I went out the next morning—we tried—I
would have backtracked to the snowmobile because it was full of
gas. Gasoline is safety in the mountains, because you can light a
fire real easy. But I can’t see our tracks because it’s all filled back
in with snow.

The judge didn’t want to listen to this.

All the next day, we trudged through the snow that was never
any shallower than our hips. I was very nauseated. And after a
short while, I began vomiting repeatedly. Soon after, I started
coughing up blood. I was in bad shape. Incidentally, I was only 2
weeks out of a back operation. I was back to Indianapolis, Indiana,
got my back overhauled. And maybe I shouldn’t have been
snowmobiling. But under normal circumstances I could have done
it.

So we were so cold and near the end of our strength that we did
not stop to sleep for the end of the second day. We kept struggling
on through that night. We were operating on auto pilot, exhausted,
]}Olungry, and suffering from dehydration and hypothermia and frost-

ite.

Before dawn, we found our oasis, an open barn that had a work-
ing space heater and a phone. Brand new barn somebody had built
clear down at the bottom over another range of mountains. And
there was a phone in there, believe it or not. Good Lord took care
of me again. I called my brother, and then I ended up spending
weeks in bed recovering from my experience. But with the help of
my friends, family, and doctor, I was able to survive. It was a ter-
rible memory. But all that really matters is that we both made it
back alive.

After regaining my strength and returning to business, I started
thinking about finding my lost snowmobile. It wasn’t important be-
fore that because it was way up in the mountains somewhere. I
planned to contact the Forest Service, because they have employees
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who work out in the field almost daily and know the area. So I
reached out to them.

We at first had a short first meeting with a Forest Service em-
ployee—this was in Albuquerque—and he told me that he would
see what he could do to help. He knew, but didn’t tell me, that the
Forest Service had started a criminal investigation against me. I
didn’t know this at all. So I came down. It was really the next
afternoon. I really thought that they were there to assist me, and
I had no idea that they were basically Forest Service police, be-
cause they never showed me a badge or any credentials.

I met with them by myself and had a conference room and talked
right after lunch until after 5 o’clock. I think it was around 5:30
that day. I told them everything, where we started, where we rode,
where the ground blizzard started, and where I thought we spent
the first night. Had to just guess at it because I didn’t know. They
asked me to guess where we might have been. I gave them several
good guesses but made it clear that I didn’t know exactly where I
was because of the conditions.

After we had talked for several hours, one of the Forest Service
agents—meaning a lady—reached under the table, opened her
briefcase, and pulled something out. It was an official form docu-
ment they had already filled out and saying they were going to
charge me with a Federal crime. They claimed I had entered the
national wilderness area in my snowmobile, which of course they
had no way of knowing. We were only guessing at everything. So
when I found out that they were going to prosecute me for driving
my snowmobile into the wilderness area, I told them flat out there
was no way I was going to admit to committing a crime—I cer-
tainly wasn’t going to sign a ticket either—if you can even call it
a crime in the first place. I was facing up to 6 months in prison
and a $5,000 fine, and I had no other option but to fight the
charges.

I fought the case all the way up to the Supreme Court of the
United States but ended up on the short end of the stick because
of the nature of the law itself. It seems that because the law was
what’s called strict liability the government hardly had to prove
anything at all. Under strict liability laws, the government doesn’t
need to show that the defendant, me, intended to do something
fvrongful, something illegal, or even know that he was violating the
aw.

That doesn’t seem like the American justice system to me. Why
should I, who nearly died in the ground blizzard, have to show
there was no true need for me to enter the wilderness? Didn’t even
know I was there. If someone with my ability to fight this case
could have made so little headway against the government, then
most people charged under bad laws like this will be truly hard
pressed to defend themselves.

The long and short of it is that what happened to me was totally
wrong. It should not have happened to me. It should not happen
to anyone else in the United States. Laws should not be written so
that the government can prosecute us for things we have no idea
that’s illegal or wrong.

Given how bad the situation currently is, I ask Congress to make
the changes that this bipartisan group of organizations is recom-



25

mending. Real criminals, those who intentionally commit robberies,
burglaries, and violent crimes, should be properly punished. No
doubt about that. No one disputes it. But Americans who are work-
ing to do the right thing and stay out of trouble should not be
caught up in these traps of overcriminalization.

I would like to answer any questions that you might have. I have
a lot to say.

[The prepared statement of Mr. Unser follows:]

PREPARED STATEMENT OF ROBERT “BOBBY” UNSER

Congressional Testimony

Reining in Overcriminalization: Assessing the
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Making an American Racing Legend Prove
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Testimony Before
Subcommittee on Crime, Terrorism, and Homeland Security
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September 28, 2010

Robert “Bobby” Unser
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Thank you Chairman Scott, Ranking Member Gohmert, and the rest of the members of
this Committee for inviting me here to tell my story about what often happens to honest,
hard-working men and women because of bad criminal laws. The bad law in my case
said that I was a criminal if I wandered into a certain part of the Colorado high country
when a friend and I were lost in a blizzard. This unmarked wilderness area is off limits to
motorized vehicles, and the blizzard came up when my friend and I were snowmobiling.
It didn’t matter that we never intended to enter the wilderness. It didn’t matter that the
wilderness was not marked. It didn’t matter that we didn’t even know that the wilderness
area was there.

I could have been imprisoned for six months. Maybe I should be grateful that I wasn’t
sent to jail, and I guess I am. But someone else in my same situation might have ended
up in prison. I’'m here to help make sure that does not happen.

This is not the first time that T have come to Congress to tell my story.  Another
committee asked me to explain how and why I got prosecuted by the federal government
for something that might (or might not, no one involved in this ever said they know for
certain) have happened when I was lost and trying to figure out how to save my own life
and the life of my friend, Robert Gayton. When I spoke before that other committee, we
discussed whether federal officials should or should not have charged me under the law.
Most of the Members of that committee said that the Forest Service officials made a
mistake. I definitely agree, and every single person I have ever told my story to has also
agreed.

But now I realize that the real problem was the law itself. The law should not give the
U.S. Forest Service or any other government agency the power to make a federal criminal
out of someone who never intended to do anything wrong and had no idea that he might
have violated a law until weeks after it happened. Nothing I did caused any harm to
anyone, and there was never any claim that it did.

I understand that this hearing is about overcriminalization, which to me means that there
are thousands of federal laws that give prosecutors the power to make criminals out of
people who were just going about their business trying to be respectable, honest citizens.
But like most Americans, I’'m no legal expert. 1 don’t know, and 1 hope I never have to
know, all of the details of the thousands and thousands of federal criminal laws and
regulations that are on the books. So my testimony here will focus on my own story.

Betore 1 begin, though, I want to say that it is important to me that this is a bipartisan
hearing. One of the main reasons I was willing to come here and talk about my story
again is because 1 was told that Mr. Scott and Mr. Gohmert were holding this hearing and
working against overcriminalization in a bipartisan way. I have been bipartisan all of my
life. I have never, ever voted either party line. I vote for the best person for the job,
period. T've voted for Democrats, and T've voted for Republicans. T've given money to
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Republicans, and I’ve given money to Democrats. And I will probably continue doing so
the rest of my life.

[ also understand that one of the things this hearing is about is a report by two
organizations on opposite ends of the spectrum, the National Association of Criminal
Defense Lawyers (NACDL) and the Heritage Foundation. 1've followed politics and
government for a long time. 1 never thought 1'd see two organizations like that, along
with the American Bar Association, the National Federation of Independent Business,
and the ACLU (American Civil Liberties Union), all supporting the same thing. That’s
not a lineup probably anyone thought they would see.

This isn’t a Republican problem or a Democrat problem. It's not about liberals or
conservatives or progressives or whatever. It’s not about who’s rich or who’s poor, or
who’s black, brown, or white. These bad laws can trap any American. Anyone can be
the victim of overcriminalization, and bad laws and bad prosecutions ruin our criminal
Justice system.

And I'm sorry to say it, but this is a problem that has been caused by the United States
Congress. Congress has been making all of these bad laws, and Congress has the power
to stop doing that and get rid of them. I know that not everyone in Congress has voted
for all of these bad laws. So I am very happy to see that Mr. Scott and Mr. Gohmert are
working together in a bipartisan way to hold hearings on overcriminalization and decide
how to end it. In my view, that’s how it ought to be done.

The way you’re going about this is very important to me. So thank you for hearing me
out before I started into my story.

My three brothers and T were raised in New Mexico, and T have lived there most of my
life. The four of us were always into athletics, the outdoors, and especially anything
having to do with cars. All of us raced cars, and three of us raced or trained for the
Indianapolis 500, which I ended up winning three times. But we got to know the New
Mexico and Colorado Rockies real well growing up, and [ never lost my love of the
outdoors.

I have also been snowmobiling for decades. I've done it so much, and know so much
about it, that T was the one who first convinced manufacturers to put shock absorbers on
snowmobiles. 1 have come up with and helped them develop some of their biggest
innovations over the years.

I have a place in Chama, New Mexico, up near the northern border with Colorado. Less
than 20 miles north of Chama is a very popular place to go snowmobiling. It is in
Colorado right off of Colorado Highway 17. Some folks call it the Jarosa Peak or Jarosa
Mesa area. T have snowmobiled there with friends hundreds of times in my life.

Just before Christmas 1997, my friend Robert Gayton and T planned to go for a
snowmobile ride at the Jarosa Peak area. Robert is a race car mechanic and a good race
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car driver himself, but he had not grown up in the mountains and he had never
snowmobiled before. So [ decided to give him a short lesson on my property before we
started. Because he was new to the sport, the plan was to keep the ride short and be back
at my place in time for dinner.

The day was beautiful, crystal clear with the sort of gorgeous blue skies that you can’t
imagine unless you’ve been in the Rockies in the winter and seen one yourself. I lent
Robert one of my best snowmobiles and decided to ride my brand-new one. 1 expected it
to perform beautifully as well.

Now, I know that some environmentalists do not like having cars or motorcycles or
snowmobiles anywhere in or near a national forest. But the fact is that a high percentage
of the land in Colorado and New Mexico is national forest, and snowmobiling is perfectly
legal in many areas. I knew it was legal where we were going, and everyone who
snowmobiled in the area knew it was legal. The U.S. Forest Service had always been
completely aware of the snowmobiling that was done in the Jarosa Peak area.

Around noon, we loaded up the two sleds, hooked up the trailer, and headed out. After a
short drive, we were at the Red Lake Trail parking lot off of Colorado Highway 17.
From there, it didn’t take us long and we were off.

We took it easy at first, but Robert is talented and athletic and was doing pretty well on
the snowmobile for a first-timer. The snow was deep Colorado powder and packed
powder. It seemed like a perfect day.

Robert and T rode for about an hour, first about 5 miles up the logging road, and then
along the path leading to the area that the judge in my trial called the Jarosa Peak area.
There was actually a bowl up there that was terrific for snowmobiling. Tt was exposed
and at very high altitude, about 11,000 feet, but there were no trees or other objects. It
made for a safe place for Robert to learn the sport.

Our trouble started about an hour after we had left the parking lot. A severe ground
blizzard suddenly kicked up. In a ground blizzard, it can be a clear blue sky above you
but you can’t see 20 feet away because the wind is blowing so hard that all of the snow
around you creates what they call a “white out.” That day, the wind was blowing about
60 to 70 miles an hour, and at times we could not see more than two or three feet in front
of us. That powdery snow became little pellets that were driven pretty much horizontally
into any part of your body that wasn’t covered.

Almost immediately, we went from playing around, to trying to get out of there and find
shelter from the blizzard. Already the winds were making the cold temperatures frigid
and almost any sort of communication between Robert and me impossible. At times, you
couldn’t see the front end of your snowmobile when you were driving.

Less than 30 minutes after the blizzard started and the visibility went to zero, Robert rode
his snowmobile into an embankment that he could not see and got it stuck. We tried for a
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few minutes to get it moving again, but it was wedged into a tight place with its running
track off the ground. 1 realized that it was unlikely we could get it unstuck and decided
not to waste any more precious time we might end up needing.

Robert got on the back of my snowmobile and we started off again. At its best, the
visibility was about 20 feet, but now we had another problem. Although my snowmobile
was brand new, it kept breaking down. I'm a pretty good mechanic, and under normal
circumstances 1 could have fixed it and kept it running. But these weren’t normal
conditions. When I took off my gloves to work on the snowmobile, the blizzard quickly
turned my hands into ice. The wind wasn’t helping matters either. 1 would get it
working for a few minutes, and then it would break down again.

We were trying to make our way down the mountain, but the conditions were not
cooperating. It was getting darker and darker and the snowmobile was continuing to
struggle. We were beginning to get desperate. At about dusk, it was clear that the
snowmobile wouldn’t make it much further. By now we had been in the blizzard for
about two hours. The wind was often so loud you could barely hear yourself think, let
alone hear what the other fellow was saying.

I made one last effort to fix the snowmobile, but when I couldn’t get it going after
another half hour or so, | made the decision to abandon it. If we stayed in the high,
exposed terrain above the tree line, we would certainly die that night. We had to get
down somewhere low enough that there would be trees providing some stability for the
snow so that we could build a snow cave. We had to make it there before the
temperatures dropped any further, so we grabbed everything we could off of my machine.

After abandoning my snowmobile, we headed off on foot down the mountain in what was
now complete darkness. That was one of the decisions that saved our lives. If we had
stayed in those 60 to 70 mile per hour winds through the night above the tree line, we
would certainly have frozen to death.

We trudged through the snow slowly but surely, feeling our way down the mountain like
two blind men. The snow was sometimes hip-deep and sometimes waist-deep, but we
moved as fast as we could under the conditions.

After a few hours of wandering, we finally found an area below the tree line where the
snow was deep and there were sizable pine trees for constructing a cave. The wind was
not quite as bad as it had been in the bowl, so we felt it was a good area to begin digging
a snow cave. Robert had lost one of his gloves somehow, so the two of us used three
hands to dig a cave big enough for both of us to fit. The cave was certainly makeshitt,
but we did the best we could in complete darkness.

We spent the night in that snow cave. It sheltered us from the wind and stored some of
our body heat, but I don’t think either of us slept one bit. Robert lay on a waterproof
blanket throughout the night while T tried to stay warm in my waterproof snowmobiling
suit. It was a long, long, long night.
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The next morning, the wind had died down some, but we had no clear idea where we had
come from and no idea where to go. Our decision then was whether to go back to try to
find the snowmobile and get it started again or to walk our way out of the mountains.
The wind made that decision pretty easy, though, because it had erased all of our
footprints through the snow.

I didn’t know it then, but when I didn’t show up at the Christmas party I was supposed to
be at the night we went snowmobiling, the party’s host tried calling me at home the next
morning. When he couldn’t reach me, he drove over to my place. He found my front
storm door closed but the main door standing open, and then saw that my bed had not
been slept in the previous night. He called my brother Al Unser the race car driver, and
Al got in his truck right away and started calling friends to start a search party. Pretty
soon, about a dozen friends, neighbors, and good citizens were looking for Robert and
me.

Having spent much of my life in and near the mountains, I knew that if we followed the
downhill path of each creek, gully, or ditch we ran into, they would eventually lead us out
of the mountains. All the next day, we trudged through the snow that was never any
shallower than our hips. There were cliffs and canyons all throughout the area, and we
had to find a fast, safe way down or around them. We even had to slide down on our
backs with our helmets on a frozen stream that was nearer to straight up and down than it
was to horizontal. Amazingly, neither of us was injured by that high-speed slide.

I knew there was a tourist lodge and dude ranch down at the base of those mountains,
along Colorado Highway 17. 1 also knew it was about 15 miles away and 3000 feet down
below us. We might be able to make it if we trudged through the snow all day long.

During that second day, we continually ran into snow drifts that were chest-high, and we
took tumns breaking through them. We had a few pieces of chocolate candy to eat, but I
was in no shape to be eating anything. After eating only one of the candies, I suddenly
felt nauseated. A short while after, I began vomiting repeatedly. I soon started vomiting
and coughing up blood. Robert thought it was because of the candy 1 had eaten, and he
decided not to have any of them even though they were our only food. It turns out that
the candy was not the source of my stomach problems (I had contracted a terrible virus),
but we did not know that at the time.

We continued our journey down the mountain slowly but surely. At one point on the
trail, Robert broke through the thin ice covering one of the creeks we crossed and got
soaked up to his knees. That caused the cold to set in on him very deeply. He got so
cold and exhausted that he laid down against a tree and said he couldn’t make it any
farther. There was no way that I was going to let my friend die, so I basically forced him
to eat the candy and to get up and keep moving. Later, as I got sicker, Robert was the
one who encouraged me that we really would make it back alive.

We were so cold and so near the end of our strength that we did not stop to sleep at the
end of the second day because we might not have been able to keep from freezing to
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death. So we kept struggling on throughout that night. We were operating on autopilot,
exhausted, hungry, and suffering from dehydration, hypothermia, and frostbite. 1 wasn’t
sure how close we were to civilization and help, but we just had to hope we would make
it.

Before dawn, we found our oasis — an open bam that had a working space heater and a
phone. Iimmediately called my brother Al. Then Robert and I collapsed. As Reader’s
Digest said, we had “trekked through almost 20 miles of some of the wildest country in
the Colorado Rockies.” I ended up spending weeks in bed recovering from my
experience, but with the help of my friends, family, and doctor I was able to survive. I
still feel the lasting effects on my health of this survival experience, but all that really
matters is that Robert and 1 both made it back alive.

After regaining my strength and returning to business, I started thinking about finding my
lost snowmobile. T have a lot of friends in law enforcement. When T told a friend who
was at that time one of our New Mexico deputy sheriffs, he told me I should check with
the Forest Service first. He said that there is a National Wilderness area that we might
have wandered into after we got lost, and he told me not to try to find my missing sled on
my own. T had planned to contact the Forest Service at some point anyway because they
have employees who go out in the field almost every day and who know the area and are
familiar with the terrain. A friend of a friend was a retired Forest Service employee, so
we asked him to put us in contact with the right people.

We had a short first meeting with this Forest Service employee, and he told me that he
would see what he could do to help. The next day, he called me to say he had contacted
employees who could help me, and T should come back to their office to meet with them.
He knew but didn’t tell me that the Forest Service had started a criminal investigation
against me.

I came down that afternoon to speak with them. [ thought they were there to assist me
and had no idea that they were basically police officers because they never showed me a
badge or any other credentials. We met with them in a conference room and talked from
right after lunch until the end of the day. I told them everything — where we started,
where we rode to, where the ground blizzard started, and where we spent the first night.
Then they pulled out a map of the area and asked me to guess where we might have
wandered after we got lost. 1 gave them several guesses but made it clear that 1 obviously
had no way of being certain where Robert and I had abandoned my snowmobile. I
couldn’t see five feet in front of me, so how could 1 possibly know where we had been
walking?

After we had talked for about three and a half hours, one of the two Forest Service agents
reached under the table into her briefcase and pulled something out. She handed me an
official form document they had already filled out saying they were going to charge me
with a federal crime. They claimed I had entered the National Wilderness area on my
snowmobile, which at that point, of course, they had absolutely no way of knowing was
true. No one had even seen my snowmobile by then.
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I had thought they were my friends and were there to help me. I’'m no legal expert, so
maybe entrapment is not the right word, but there is no doubt that they tricked me. The
judge in my case said the Forest Service agents used “subterfuge” against me.

I’'m not a dumb fellow, so if 1 had had any reason to believe 1 might be in trouble with the
law or the Forest Service, I certainly would not have waltzed right in to their office and
started speculating about where Robert and 1 might have ridden after we got lost. My
attorney’s office is right down the street from me, and 1 would at least have asked him
what my rights were.

So when 1 found out that they were going to prosecute me for driving my snowmobile
into the wilderness area, I told them flat out that there was no way in the world I was
going to admit I had committed a crime. 1 have never been a criminal and 1 wasn’t going
to admit to committing a crime — if you can even call it a crime in the first place.

Even though they had betrayed my confidence, the Forest Service employees tried to
make nice and say they would charge me with only a small fine. Maybe they were using
more “subterfuge” because they couldn’t have known that for certain.

First of all, they could not assure me that [ would only pay a small fine because the crime
they charged me with carried a maximum penalty of a $5000 fine and six months in
prison. Even if a small fine was all that they wanted, they weren’t the ones who would try
me in court and sentence me if I was found guilty. The prosecutors and judge would
make those decisions.

Second, I later learned from my attorney and from my friends in law enforcement that the
Forest Service agent who charged me that day had told several people that the Forest
Service was in fact going to push for the maximum penalty. He was getting near
retirement and was bragging that the final feather in his cap would be “taking down
Bobby Unser.” It’s hard to believe that he was talking about me like I was Al Capone.
He was treating me like [ was some kind of outlaw, but 1 had never had a problem with
the law in my life. I now have a criminal record because of this bad law, but I had no
criminal record before. No law-abiding, hard-working, taxpaying American should be
treated that way.

My reputation and relationship with law enforcement at all levels was sterling. 1
probably knew just about every member of the Rio Arriba County Sheriff’s Department
and New Mexico State Police that worked in my area. For years, I had let them use my
place in Chama as an unofficial operating base against drug smugglers and other real
criminals. I had some very high-tech radio equipment there that they could use to
monitor the bad guys’ communications and to make sure the bad guys couldn’t do the
same to them.
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Given my clean background and the nature of the charges against me, there was no way
that | was going to plead guilty to a federal crime. 1 told the Forest Service agents who
charged me that I would fight this to the end, and that’s exactly what I did.

I want to point out that once I was safe and the U.S. Forest Service had decided to
prosecute me, they began sending a helicopter out, day after day, to fly over the area
where Robert and I had been lost. They were looking for my snowmobile because they
wanted to prove that 1 had entered the wilderness area so they could convict me. But
even though the weather was clear with little wind the second day we were lost, the
Forest Service never flew their helicopter in there one time to look for me when Robert
and I were fighting to stay alive.

My trial never attempted to get to the truth of my case. In fact, it seemed like the
American justice system had been turned on its head. I didn’t have a jury trial because
the maximum penalty for my crime was less than a year in prison, and rather than the
government having to prove my guilt, I essentially had to prove my innocence. That
didn’t make a bit of sense to me. What kind of American law requires the person accused
to prove his own innocence? Why should I — who nearly died in a ground blizzard — have
to show that there was a “necessity” for me to enter the National Wilderness? T was
fighting for my life for two days in sub-zero temperatures and didn’t know whether I had
entered the wilderness area or not. What proof was | supposed to offer?

I carefully described Robert and my story to the judge, assuming that the act of trying to
save our lives would prove a good enough need to justify our actions whether we actually
entered the wildemess area or not. This didn’t turn out to be the case. The government
presented evidence from Robert Martin, a heavy equipment operator who did work on
contract for the U.S. Forest Service, which supposedly showed we had wrongfully
crossed into the National Wilderness. He made several estimates on maps of where we
might have gone after the ground blizzard got us lost, but never offered any proof of our
whereabouts. In fact, he twice referred to his determination of our location as a “guess.”
In attempting to find my snowmobiles after the incident, Martin also admitted that he had
trouble retracing my estimated path and claimed that his own sense of direction was oft
by at least 80 degrees. How could this evidence support a criminal case against anyone?

It turns out that it hardly mattered, however, because of the nature of the law itself. It
seems that because the law was “strict liability,” the government hardly had to prove
anything at all. Under strict liability laws, the government doesn’t need to show that the
defendant intended to do something wrongful, something illegal, or even knew that he
was violating the law. In my case, the government used this to its advantage. Once it
presented even completely unclear and unreliable testimony that I might have driven into
the National Wilderness, the prosecutor put the burden on me and my attorneys to prove
that I had not actually entered the wilderness or that I had a true need to be in that
wilderness. Despite our best efforts to present a convincing case on those two points, the
judge convicted me, mostly because the law was so stacked against me. In the court of
common sense | was as innocent as could be, but in this court of law T was a convicted
criminal.
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I appealed this matter up the ladder hoping to draw attention to the absurdity of the law
and the unfairness of its application to defendants. Perry Pendley, an attorney with the
Mountain States Legal Foundation, was so outraged when he heard about my case that he
agreed to handle my appeals at little cost to me. He had handled similar cases, so 1
agreed. The federal court of appeals in Denver, however, upheld my conviction, and the
U.S. Supreme Court refused to hear my case. If someone with the ability and help I had
to fight this case could make so little headway against the government, then it will be
completely impossible for most people charged under bad laws like this to defend
themselves.

The long and short of it is that what happened to me was wrong, It should not happen to
me, and it should not happen to anyone else in America. The Forest Service made a
mistake in charging me. The judge at my trial made mistakes, including using the wrong
scale of the little map he used to “measure” and try to plot out where he thought my
snowmobile was found. And because the law Congress created was so unclear, the
appeals court basically had no choice but to agree with the trial judge that the law was
strict liability and that the government did not have to prove that T had any criminal intent
to enter the National Wilderness in order to convict me.

Laws should not be written so that the government can prosecute us for things we have
no idea are illegal or wrong. There was nothing I could have done on that day to keep
from becoming a criminal short of staying at home in my house. Lord knows there are
probably laws that the government could use to make me a criminal in my own home as
well.

Given how bad the situation currently is, my request to you, Members of Congress, is that
you will make the changes that this non-partisan group of organizations is
recommending. Real criminals — those who intentionally commit robberies, burglaries,
and violent crimes — should be properly punished. No one disputes that at all. But
Americans who are working to do the right thing and stay out of trouble should not be
caught up in these traps of overcriminalization.

Right now, it is way too easy for the government to convict me or another American for
acts that no one would recognize as criminal. I, thank God, did not get any jail time for
my offense. Someone else in my position without as many resources or as good an
attorney could very well have spent six months in jail. That’s not right. That’s not just.
And that’s not the way that our criminal justice system should be if we want it to stay the
best in the world.
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[Charges against Mr. Unser:]

Charges against Bobby Unser after Being Stranded/
Lost in Colorado Mountains

- Unser was alleged to have violated the following sections of
federal law:

o 16 U.S.C. § 551 (1997) (“Protection of national forests;
rules and regulations™)
= “The Secretary of Agriculture shall make

provisions for the protection against destruction
by fire and depredations upon the public forests
and national forests ... and he may make such
rules and regulations ... to regulate their
occupancy and use and to preserve the forests
thereon from destruction; and any violation of the
provisions of this section, sections 473 to 478 and
479 to 482 of this title or such rules and
regulations shall be punished by a fine of not
more than $500 or imprisonment for not more
than six months, or both.”

o 36 C.F.R. §261.16(a) (1997) (“National Forest
Wilderness”) [now codified as 36 C.F.R. § 261.18(a)]
= “The following are prohibited in a National Forest
Wilderness (a) Possessing or using a motor
vehicle, motorboat or motorized equipment except
as authorized by Federal Law or regulation. . . .”

Mr. Scott. Thank you.
Mr. Schoenwetter.

TESTIMONY OF ABNER SCHOENWETTER,
PERSONAL IMPACT WITNESS, PINECREST, FL

Mr. SCHOENWETTER. How does that sound?
Good afternoon. Thank you, Chairman Scott and Ranking Mem-
ber Gohmert, for holding this hearing on overcriminalization.
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I didn’t know anything about overcriminalization until an unjust
Federal prosecution almost destroyed me and my family. But I'm
not here to get sympathy. I'm here to make sure other Americans
don’t have to go through the same destructive ordeal that we have
been through.

I am now a convicted felon and just spent 6 years in Federal
prison because I was a seafood importer and agreed to purchase a
typical shipment of lobster. They were packaged in plastic bags,
like all of the other shipments we had purchased in the previous
12 years. But the U.S. Government said the lobster should have
been in cardboard boxes because an obscure Honduran regulation
said so. That ended up being the reason I was sentenced to over
8 years in Federal prison. It may sound crazy, but it’s true.

I grew up in Brooklyn and learned very early the value of hard
work and staying on the right side of the law. Crime was all
around you, so you either got caught up in it or you learned to do
what was right, follow the law and stay out of trouble. I had good
parents and a strong desire to make something better of myself, so
I chose to stay out of trouble. But none of this could have prevented
me from becoming a Federal criminal.

I started a small seafood import company in 1986. It was my lit-
tle piece of the American dream. My nightmare started in early
1999, when my long-time partner, Bob Blandford, and I agreed to
buy a load of Caribbean spiny lobsters from David Henson McNab,
a Honduran fisherman and business associate.

The shipment was no different than any of the other hundreds
of deals we had done over the years with David. What was dif-
ferent was that the ship was seized in port in Bayou La Batre, Ala-
bama, by the National Marine Fishery Service, that’s NMFS, a
Federal agency.

Bob and I didn’t know the reason for the seizure at the time. Our
products had been subjected to FDA and Customs regulations, in-
spections, and random testing for 12 years; and we had never had
any trouble at all. We purchased mostly from David McNab be-
cause he delivered the highest quality product on time and was al-
ways professional. We never even dealt in the lower-quality lobster
that was often sold into the secondary market.

We eventually learned that the government seized the lobster for
supposedly being in violation of Honduran fishing regulations.
Keep in mind that we had never seen the lobster before the day
it was seized at port. We had no reason to believe that there was
anything wrong with it.

The government soon told us that they were only trying to make
a civil case against David. But that was not true. We soon found
out that we were being charged with smuggling and conspiracy
based upon violations of Honduran fishing regulations that applied
to us under a Federal law known as the Lacey Act.

The first regulation was the one about cardboard boxes. Accord-
ing to our prosecutors, the second regulation supposedly required
that all lobsters caught and sold be at least 52 inches in length.
The third regulation supposedly prohibited possessing any egg-
bearing lobsters. If found guilty, I faced hundreds of thousands of
dollars in fines and decades in prison.
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When I look back on it now, my biggest mistake was exercising
my Sixth Amendment right to trial. I had done nothing wrong. I
never intended to violate any law. None of us had ever heard of the
Honduran regulations. Beyond that, the Honduran Government
certified to the U.S. Government that all three regulations were in-
valid and unenforceable. But none of this mattered in our case.

First, armed agents from the FBI, IRS, NMFS searched my
house in Pinecrest, Florida. They forced their way in around 7 in
the morning, herding my wife, my mother-in-law, and my daughter
into the living room in their nightclothes and ordering them to sit
and be quiet. Needless to say, we were all frightened to death.

Not long after this, another group of Federal agents came to my
house at 6 in the morning to arrest me. I was not home, but they,
too, had their guns out. I was not a dangerous person. Importing
lobsters has nothing to do with violence. And when they finally
asked me to surrender, I did so voluntarily.

Fighting the unjust charges proved impossible. It all boiled down
to a complex relationship between the Honduran regulations and
American law. The issue was so complicated in fact that the judge
was forced to hold separate hearings to determine the validity and
meaning of the Honduran rules.

Our lawyers presented plenty of evidence showing that the regu-
lations were invalid, including a letter from the Attorney General
of Honduras. None of this evidence mattered to the court, however.
Despite the absurdity of the law itself, the jury found me guilty of
both conspiracy and importation contrary to law, and the judge
later sentenced me to 97 months in prison. It took me 5 years to
pursue my trial and appeal, and I am still under 3 years of super-
vised release. All in all, this will be a 14-year ordeal for me and
my family, and I will always be a convicted felon.

Up until this point, I had been convinced that the justice system
would sort out the whole mess. False hope, as it turned out. It’s
tough to say whether prison is tougher on the inmate or the in-
mate’s family. In my case, prison certainly ground me down. It
made me a far less trusting person and triggered a range of per-
sonal health problems that I am dealing with to this day. It also
cost me my reputation, my livelihood, and my ability to vote. The
toll on my family, however, was perhaps even more immense.

Last month, on August 27, 2010, I completed the last 5 months
of my 6 years and 3 months of confinement. I struggle daily with
how to readjust to life after prison and often find myself reflecting
how to start my life over. But I owe it to my family and to others
who may be targeted to tell my story. I am by no means a lawyer
or expert in criminal justice policy, but, like most Americans, I
think I have a good gut sense of what is right and what is wrong.

The law should draw clear, understandable lines between what
is legal and what is criminal. When there are so many thousands
of criminal laws on the books, none of us can be certain how our
actions will be characterized or mischaracterized by the govern-
ment. The law needs to be simplified, made clearer, and written in
a way that gives average Americans an understanding of what they
can and cannot do.

Simple changes such as these would go a long way toward pro-
tecting innocent people from unfair prosecution and unjust prison
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sentences. Such changes might be too late to benefit my family, but
my sincere hope is that they help protect other Americans from the
devastating effects of overcriminalization.

Thank you for letting me speak, sir.

Mr. Scort. Thank you.

[The prepared statement of Mr. Schoenwetter follows:]

PREPARED STATEMENT OF ABNER SCHOENWETTER

PRIEPARTD STATEMENT OF ABNTR SCITORNWRTTER

Congressional Testimony

Reining in Overcriminalization: Assessing the
Problems, Proposing Solutions

The Devastating Consequences of Overcriminalization on
a Small Businessman and His Family

Testimony Before
Subcommittee on Crime, Terrorism, and Homeland Security
Committee on the Judiciary
United States House of Representatives

September 28, 2010

Abner Schoenwetter
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Before discussing any of the details of my personal story, I would first like to say thank
you to Chairman Scott, Ranking Member Gohmert, and the members of the
subcommittee for taking the time to hold a hearing on the problem of overcriminalization.
I have to admit that up until a few years ago, I had never heard of the term
overcriminalization or given much thought to what it meant. It wasn’t until I began
reading materials on criminal law during my time in prison that I quickly came to realize
that I already knew much more about the topic than anyone would ever care to know.

I have been asked to testify before this subcommittee because I am what many people
call a “victim” of overcriminalization. Ireally don’t like to think of myself as a victim of
anything, but there is no arguing that there is some accuracy to the label. No matter how
you frame it, the truth is that T am a convicted felon who has just spent the last six years
of my life in federal prison for entering into a contract to buy lobsters. The specifics of
the case are slightly more complicated than that, but that was more or less the basis for
my overall conviction. It may sound crazy, but sadly, it’s true.

But I'm not testifying here today to complain about my personal predicament or to seek
publicity for my case. T simply wish to prevent other Americans from having to go
through the same terrible ordeal that my family and I have had to endure. If I can help
just one family avoid the pain and suffering of watching a loved one go to prison because
of vague and overbroad laws, then T will consider my appearance here a success.
Similarly, if my story can somehow aid the overall effort to achieve meaningful criminal
justice reform by alerting those of you here on Capitol Hill to the negative effect of
poorly written laws, then T will have done what T came to Washington to do.

Looking at my story objectively, it is relatively hard to explain how this all happened to
me. I am and have always been a quiet, hard-working, law-abiding, family man. Tam
first and foremost a husband and a father. T live for my three children and my wife and
would do anything and everything to make them happy. T am also one of Florida’s small
businessmen... or at least I was. T have always valued hard work, dedication, and self-
reliance, and have attempted to lead a life grounded in these principles. These are the
values my parents instilled in me as a young boy, and they are the ideals that T have
worked to pass along to my children. Strong values, however, do not prevent bad things
from happening to good people. Life has a way of challenging everyone, and it
challenged me in a way that T never could have expected — by catching me in an
overcriminalization trap.

I have been in the commercial seafood business since 1986. I met one of my co-
defendants, David Henson McNab, that year and we struck up a arrangement where 1
would buy his catches of lobster tails and resell them. Some of the seafood I purchased
from him might well have been passed around your dinner table at home or ended up on
your plate at a restaurant. We built a good business relationship over the course of the
next fifteen years, and our relationship quickly blossomed into a friendship. Through
hard work and determination, T was able to build my small company, Horizon Seafood,
into a successful business. It by no means made me rich, but it did earn me enough to
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provide for my wife and three children. It was my little piece of the American dream.
Little did I know, however, that a single boatload of Honduran lobsters would soon turn
my dream into a nightmare.

Between 1986 and 1992, David and I engaged in a number of successful business deals.
It was during that time that I met my other co-defendant, Robert Blandford. Bob
Blandford was a seafood broker who had developed many good customers for lobster
tails. With my ability to purchase high-quality seafood and Bob’s extensive customer
base, we started a relationship that eventually became a partnership. There was no need
for anything in writing. As is the custom in the seafood business, things were sealed with
a handshake.

In 1995, Bob and T joined forces to purchase and distribute seafood, including lobster
tails from David. We imported the lobsters under the banner of Bob’s company,
Seamerica. As was always the case in my dealings with David, his product was of the
highest quality and always delivered on schedule. There was never a problem with his
operation or personal character.

In early 1999, Bob and T agreed to buy a typical load of Caribbean spiny lobster from
David to be delivered to his facility in Bayou La Batre, Alabama, in February. As usual,
we planned to sell it to larger distributors throughout the United States. It was no
different than any of the other hundreds of deals we did over the years. Every one of our
shipments always cleared customs and passed FDA inspection even after being held up at
times for random sampling and testing.

What was different this time was that David never delivered on the contract because the
contents of his ship were seized by the National Marine Fishery Service (NMFS) in
Bayou La Batre. Bob and T didn’t know the reason for the seizure at the time, but we
surely weren’t happy about the missed delivery. Tt put us behind the eight ball on our
sales to distributors and forced us to find other options for the lobster we needed.
Because we had no reason to think otherwise, our attention at the time was purely on the
business effects of the government seizure. We had no clue that the taking of the lobster
by the NMFS would be the first step toward finding ourselves charged with felony
conspiracy and smuggling charges.

As time passed, we learned more details about the seizure of David’s lobsters. The
NMFS had evidently received an anonymous fax (most likely from one of David’s
fishing competitors) stating that a shipment of “undersized (3 & 4 oz) lobster tails” was
coming into Bayou La Batre at the exact time David was due in port. This supposedly
violated some Honduran regulation, but not U.S. law. After the NMFS acted upon the
tip, it held David’s boat and its contents in port for a number of weeks before finally
offloading the lobster and shipping it to a government-owned freezer in Florida.

During the next six months, we heard of negotiations between David’s attorneys and the
attorneys for the government. In fact, my lawyer was told that a deal had been struck
between David and the federal government, whereby the government would confiscate

(%)
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the percentage of lobster that was said to be in violation of Honduran law and release the
balance to David for return to Honduras. The government also assured David’s attorneys
that this was strictly a civil matter and would not involve criminal charges.

Nothing could have been further from the truth. A short time later both Bob and I were
called before a federal grand jury in Mobile, Alabama. The next thing I knew, armed
agents from the FBI, IRS, and NMFS showed up at my house in Pinecrest, Florida, with
search warrants. I was shocked, appalled, and scared all at the same time. As my office
was based out of my house, my family was also there. It was 7:00 in the morning and my
wife, my mother-in-law, and my daughter were herded in their night clothes into the
living room and told to sit and be quiet. Needless to say, they were frightened to death.

Not long after this incident, a similar group of federal agents came to my house a 6:00 in
the morning to arrest me. They found only my son and his girlfriend there as I was in
North Carolina at the time. After threatening my son with arrest if he did not tell them
where I was, he called me and [ had my attorney contact them at the house and agree that
I would self-surrender in Mobile, Alabama. The government was treating my family like
I was a suspected murderer rather than a seafood purchaser. I couldn’t believe it.

After my arrest, [ eventually found out that I was being charged with smuggling and
conspiracy based upon violations of Honduran fishing regulations that applied to me
under a federal law known as the Lacey Act. T was being prosecuted by the United States
government because the lobsters that I had contracted to buy were allegedly in violation
of three Honduran administrative rules. The first regulation supposedly required that all
lobsters be packaged in cardboard boxes rather than plastic bags for shipping purposes.
The second supposedly required that all lobsters caught and sold be at least five and a
half inches in length. The third supposedly prohibited the harvesting and sale of all egg-
bearing lobsters. 1 was facing multiple years in prison and thousands of dollars in fines if
found guilty.

I couldn’t understand how T was wrapped up in all of this. T had never seen the lobsters
on David’s boat, nor did T know anything about these specific regulations, yet T was still
being accused of multiple federal felonies. Tt just didn’t make sense. How could T
smuggle lobsters into the U.S. that T was openly and legally purchasing via contract?
How could T conspire against Honduran law when T knew nothing about the regulations [
supposedly violated? How could T have contributed to the violation of these regulations
when T knew nothing about how or where the lobsters were caught in the first place?
None of it made any sense.

Facing these charges, I immediately hired a lawyer and began weighing my options. 1
could cave into government pressure and accept the prosecutor’s offer of three years in
prison by pleading guilty to the bogus charges against me. Or else T could fight for
myself, my family, my livelihood, and my reputation by standing up and defending my
actions. Maybe it’s the New Yorker in me, but there was only one choice my conscience
would let me make. T had to fight the charges in court as hard as I could. T had to prove



42

to my country and those who mattered to me most that I was the same law-abiding and
honest citizen I had always been throughout the first 54 years of my life.

Fighting the government, however, proved much more difficult than I expected. As a
family man and father of three, I couldn’t atford to hire a team of high-priced defense
attorneys. The Government also pressured the court to dismiss the attorney I had chosen
and trusted, a seafood law expert. They claimed that he had potential conflicts of interest,
but I'm sure they didn’t like that he knew seafood law extremely well. So I hired lawyers
T had never met before from Mobile, Alabama. The prosecutors and judge did not seem
interested in whether I knew anything about the Honduran regulations or David’s fishing
activities. As far as they were concerned, because I had contracted to buy lobsters from
David, I was along for the ride.

Most of my trial dealt with the complex relationship between the Honduran regulations
and American law. The issue was so complicated in fact that the judge was forced to
hold a separate hearing to determine the validity and meaning of the Honduran rules. Our
lawyers presented a great deal of evidence showing that the regulations were invalid and
should therefore not be used against us. They presented a letter from the Attorney
General of Honduras confirming that the size regulation had never been signed into law
by the Honduran president. They also gathered testimony from a former Honduran
Minister of Justice discussing how the egg-bearing regulation was primarily directed at
turtles and was never meant to apply to lobsters. None of this evidence mattered to the
court, however.

Tt still makes no sense to me that my criminal trial turned into a battle over the meaning
of Honduran fishing regulations. T had always been an honest, law-abiding, tax-paying
American citizen. Why was my fate determined based upon laws written by Honduran
officials and bureaucrats? And why would Congress write a law like the Lacey Act that
gives foreign countries the power to criminalize American citizens? It is bizarre. Tt is
hard enough for the average person to know the difference between legal and illegal
behavior under U.S. law without having to worry about the laws of every other nation on
Earth. Did Congress really review the laws of Honduras and every other country and
make a careful decision as to whether those laws should apply to Americans?

The portions of my trial that did not have to do with the validity of Honduran law focused
almost exclusively on David and his actions. Very little time or evidence was presented
to establish that T had any relationship to the violation of the fishing regulations. Tt
simply seemed like the government just needed to prove I had a business relationship
with David to link me to his alleged criminal behavior. No evidence was ever presented
to show that I knew David was violating Honduran regulations, aided him in breaking
those rules, or conspired to smuggle anything into the United States.

Despite this fact, the jury found me guilty of both conspiracy and importation contrary to
law. T could not believe it. Twas devastated on so many levels. My family was in shock.
How could someone like me with no history of ever getting into trouble end up becoming
a convicted felon?
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Up until this point, I had been convinced that the justice system would sort out the whole
mess. Throughout the trial, T had held out hope that the prosecutors and judge would
come to their senses, recognize my innocence, and let me get back to my law-abiding life.
All of that hope went out the window, however, when the jury found me guilty in
November 2000 and the judge later sentenced me to 97 months in prison! In addition, I
would have to serve 3 years under supervised release and pay a $15,000 fine and a
$100,000 forfeiture, which I had to re-mortgage my house in order to pay.

I tried to remain optimistic in the wake of my trial and sentencing, but it was hard to fight
back the fear about what likely lay ahead for me — separation from my family... the loss
of my business ... prison. It was almost too much to bear. I found it difficult to focus on
the appeal of my conviction and easy to go through my days in a general state of sadness.
I soldiered on to the best of my ability, but I was no longer the same man.

As you might expect given the nature of my trial, my appeal to the 11th Circuit Court of
Appeals in Atlanta also fell on deaf ears despite continued efforts to highlight the
invalidity of the Honduran regulations upon which my conviction was based. My
attorneys presented evidence that the Honduran Court of First Instance of Administrative
Law had declared the lobster size regulation null and void and stated that it never had the
force of law. They also presented evidence from the Honduran National Human Rights
Commissioner showing that the lobster packaging regulations had actually been repealed
in 1995 and that the egg-bearing provision had been retroactively repealed by the
Honduran government. All of this evidence was directed to the U.S. State Department by
the government of Honduras, which also filed a friend-of-the-court brief during our
appeal.

Still, none of it mattered. Two out of the three appeals court judges affirmed my
conviction, claiming that Honduran officials could not be trusted to interpret their own
laws. They argued that it would be unwise for a court to overrule the American
prosecutors’ view of Honduran law. They claimed this was a political issue, not a legal
one, and that for some reason prosecutors are better able to make decisions than courts
are. [ don’t know how my friends and T were supposed to guess what some prosecutors
would later decide Honduran law means. Despite the overwhelming evidence presented
by my attorneys and the Honduran government that these three fishing regulations were
invalid, the two judges in the majority could not be persuaded.

I should also mention here that the government’s “star witness” at trial on Honduran law
— Ms Liliana Paz, a mid-level Honduran bureaucrat who was falsely represented as a
high-level official — had by then recanted her testimony three times. She had previously
stated that the fishing regulations were valid although she had no authority to do so under
Honduran law. All this was also ignored by the 11th Circuit.

Given the appeals court’s devastating decision, T had only one last legal resort — an appeal
to the U.S. Supreme Court. When they refused to hear my petition, reality began to sink
in. T was going to spend the next several years of my life in prison and be permanently
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branded a felon. Shortly after the appeal was turned down by the court, I again self-
surrendered to the government to begin serving my sentence.

I don’t want to dwell too long on my time in prison because it is as you would imagine —
a mind-numbing, soul-crushing, life-draining experience. No matter how much advice
you get from former inmates or how much you prepare yourself mentally for the
experience, you cannot possibly ready yourself for that first night when the lights go out
and the door shuts behind you. It scares you to death and makes you question yourself in
ways you never thought possible.

Taking these facts into consideration, it is still difficult to say whether prison is tougher
on the inmate or the inmate’s family. In my case, prison certainly ground me down. It
made me a far less trusting person and triggered a range of personal health problems that
I am dealing with to this day. It also cost me my reputation, my livelihood, and my
ability to vote. The toll on my family, however, was perhaps even more immense.

In the wake of my incarceration, each and every member of my immediate family began
to suffer a wide range of medical and non-medical problems. My wife recently suffered a
heart attack while T was in prison. She was also forced to file for bankruptcy due to the
mounting costs of defending my court case, paying my criminal fines, and complying
with government forfeiture requests. Meanwhile, my son was forced to change jobs and
relocate back to Florida in order to help take care of my wife and daughters. The stress
of becoming the new “head of the household” also caused him to undergo emergency
surgery for debilitating stomach ulcers that continue to this day.

In addition to these family issues, both of my daughters also began to develop health
issues of their own. During the course of this ordeal, my eldest daughter suffered a stroke
at the age of only 31 that left her slightly incapacitated and in need of care from family
members and health professionals. My youngest daughter began to develop anorexia as a
result of my conviction, sentencing, and imprisonment. As one might expect, treatment
of the disorder has been costly and has placed the family under even greater financial
pressure.

In short, my family has desperately struggled to cope with the fallout of my conviction
and entrance into federal prison. We have spent all of our personal savings on legal
representation and fines. Although we are still in our house in Miami, the bank has
foreclosed and there is nothing stopping it from seizing the property at a moment’s
notice.

On August 27, 2010, T completed the last five months of my six years and three months
of confinement at home. I am now under three years of federally supervised release, and
the most pressing challenges for me and my family still remain. T struggle daily with
how to readjust to life after prison and often find myself reflecting on a number of
important personal questions. How do I reconnect with family and friends? Will they
view me in the same light as before my time in prison? How do I start my financial life
over at age 64 with only Social Security income to depend on?
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With time I hope to find the right answers to these questions and regain some semblance
of my former life. In the meantime, however, I owe it to my family and myself to tell my
story and alert people to the tragedies that overcriminalization can cause when the
criminal law is not properly written or limited.

T am by no means a lawyer or expert in criminal justice policy, but like most Americans I
think T have a good gut sense of what is right and what is wrong. And like most
Americans, T think it should be the role of the law to draw clear, understandable lines
between those activities that society labels as moral rights and those that it labels moral
wrongs. When there are so many thousands of criminal laws on the books, none of us
can be certain how our actions will be mischaracterized by the government. This is a
problem that must be addressed.

The law needs to be simplified, made clearer, and written in a way that gives average
Americans an understanding of what he or she can and cannot do. Simple changes such
as these would go a long way toward protecting innocent people from unfair prosecution
and unjust prison sentences. Such modifications might be too late to benefit my family,
but my sincere hope is that they help protect other Americans from the devastating effects
of overcriminalization.
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TESTIMONY OF BRIAN W. WALSH, SENIOR LEGAL RESEARCH
FELLOW, THE HERITAGE FOUNDATION, WASHINGTON, DC

Mr. WALSH. Good afternoon. Thank you, Chairman Conyers,
Chairman Scott, and Ranking Member Gohmert and other Mem-
bers of the Committee, first for holding this hearing on overcrim-
infalization problems and solutions, and also for inviting me to tes-
tify.

My name is Brian Walsh, and as Chairman Scott said, I direct
Heritage’s projects on countering the abuse of criminal law and the
criminal process, particularly at the Federal level. My work focuses
on overcriminalization.

The problems of overcriminalization have been well documented
academically and even statistically. But the real toll cannot ade-
quately be captured by scholarship or numbers, no matter how
skillful.

The approximately 4,500 criminal offenses in the U.S. Code, and
tens of thousands in the Code of Federal Regulations, have pro-
liferated beyond all reason and comprehension. Surely when nei-
ther the Justice Department nor Congress’ own Research Service
can even count the number of crimes in Federal law, the average
person has no hope of knowing all he must do to avoid becoming
a Federal criminal.

The damage this does to the American criminal justice system is
incalculable. It used to be a grave statement to say that someone
was “making a Federal case” out of something. Today, although the
penalties for a Federal case are severe and frequently harsh, the
underlying conduct punished is often laughable: Six months in Fed-
eral prison for (possibly) wandering into a national wilderness area
when you are lost with a friend in a blizzard and fighting for your
lives; 2 years in prison for “abandoning” materials that you have
paid to properly store in 3%s-inch-thick stainless steel drums; 2
years in prison for having a small percentage of inaccuracies in
your books and records for a home-based business; 8 years in Fed-
eral prison for agreeing to purchase a typical shipment of lobsters
that you have no reason to believe violates any law, and indeed
does not.

All of these sentences and the underlying prosecutions make a
mockery of the word “justice” in “Federal criminal justice system.”
They consume scarce and valuable legal enforcement resources that
could be spent investigating and prosecuting real criminals or in
hearing legitimate civil and criminal cases. By imposing criminal
punishment where there is no connection to any rational conception
of moral wrongdoing, they severely undermine the public’s con-
fidence in and respect for criminal justice as a whole.

My written testimony, which I have submitted for the record, fo-
cuses on the report that you mentioned, Mr. Chairman, published
jointly by the Heritage Foundation and the National Association of
Criminal Defense Lawyers. I respectfully request that “Without In-
tent, How Congress Is Eroding the Criminal Intent Requirement in
Federal Law” would be submitted to the record.

Mr. Scortt. It will, without objection.

Mr. WALsH. Thank you.

In short, however, in the report we found that approximately 60
percent of nonviolent, nondrug criminal offenses considered in a



47

single Congress, the 109th, had mens rea or criminal-intent re-
quirements that are wholly inadequate to protect from criminal
punishment Americans who had no intention to commit a crime
and no idea that their conduct was illegal or even wrongful. The
percentage was approximately the same whether we looked at of-
fenses that were introduced, passed, or enacted. In other words,
these are flawed laws with inadequate criminal-intent require-
ments that fail to protect innocent persons like Mr. Unser and Mr.
Schoenwetter.

We also found that over 50 percent of these 446 criminal offenses
were not given oversight by the Judiciary Committees that have
the express jurisdiction over and most expertise regarding criminal
law and justice.

The one bright spot comes from your Committee, and that is that
bills that are marked up or reported out by this Committee are sta-
tistically more likely to have criminal-intent requirements that pro-
tect innocent persons.

The “Without Intent” report was not limited to identifying the
problems and causes of Federal criminalization. The study was con-
ducted in the context of concerted efforts by the broad range of or-
ganizations in or working with the overcriminalization coalition to
educate Congress on these problems and develop effective, practical
solutions. These organizations have met with increasing frequency
in the past 2 years with Members of Congress and their staffs,
leading academics and legal practitioners, and with one another, to
develop principled, nonpartisan reform proposals.

The “Without Intent” report borrowed heavily from the coalition’s
efforts and selected the five reforms that are best suited to redress
the problems on which the study focused. Several members of the
coalition have begun initial crafting and vetting of legislative lan-
guage to begin discussing with Members of Congress. The hope is
that Members will adopt some of the ideas in the draft language
for their own reform bills, and the current expectation is that bills
consistent with such reforms will have bipartisan support.

Briefly, the five reforms addressed by “Without Intent” are:

Enacting default rules of interpretation ensuring that mens rea
requirements are adequate to protect against unjust conviction,
much like the Model Penal Code already has.

Codifying the rule of lenity which grants defendants the benefit
of the doubt when Congress fails to legislate clearly, and this re-
form is, of course, consistent with our American system’s presump-
tion of innocence for the defendant and also the burden of proof
that it places on the government to prove every element of the
crime beyond a reasonable doubt.

The next reform is to require adequate Judiciary Committee
oversight over every bill proposing criminal offenses or penalties.

The next is to provide detailed written justification for and anal-
ysis of all new Federal criminalization.

And finally, it is to redouble efforts to draft every Federal crimi-
nal offense clearly and precisely.

These five reforms would substantially increase the strength of
the protections against unjust conviction that Congress includes in
criminal offenses and prevent further proliferation of Federal crimi-
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nal law. Americans are entitled to no less attention to and no less
protection of their most basic liberties.

The organizations that have been listed today as being in support
of this hearing by no means see eye to eye on many important
issues, but they have put their disagreements aside to establish
common ground on the issue of overcriminalization and to develop
a common framework for addressing its root causes. This is be-
cause there is no disagreement that Federal criminal law is seri-
ously broken, and getting worse almost every week Congress is in
session.

In an age of often intense and bitter partisanship, this surprising
collaboration speaks volumes. It expresses the good faith of those
who share overlapping conceptions of a fundamental goal: to make
the criminal justice system as good as it can be and as good as
Americans rightly expect it to be.

The organizations have differing ideas about how to get to that
place, but the broad support for today’s hearing is a sign of the
similarly broad support for returning Federal criminal law to its
proper foundations in the fundamental principles of justice.

At the end of the day, the most severe toll levied by overcrim-
inalization is human. Racing legend Bobby Unser will be known for
life, not only for his remarkable accomplishments, but also for his
Federal criminal conviction. Krister Evertson is currently unable to
care for or even visit his 82-year old mother in Alaska because he
is on probation and living in a ramshackle aluminum trailer on the
lot of an Idaho construction company. Abbie Schoenwetter and his
family must now labor to overcome the unjustified and unneccesary
impact of overcriminalization on their health, finances, and emo-
tional well-being.

All of these human tragedies came about because an unjust law
was written and placed into the hands of an unreasonable govern-
ment official. These stories testify most eloquently to the irrational
injustices of overcriminalization.

These victims and unknown victims like them around the coun-
try who have not yet had their stories told, comprise the thousands
of human reasons why stopping and reversing the trend of over-
criminalization fully merits this Committee’s consideration.

Thank you again for inviting me to testify, and thank you for
your principled, bipartisan stance against these injustices.

[The prepared statement of Mr. Walsh follows:]
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Thank you Chairman Scott, Ranking Member Gohmert, and Members of the Committee
for inviting me here to testify.! More importantly, thank you for holding this hearing to
address the serious injustices and other dangers caused by the problems of
overcriminalization. My name is Brian Walsh, and I am the Senior Legal Research
Fellow in The Heritage Foundation’s Center for Legal & Judicial Studies. The views 1
express in this testimony are my own and should not be construed as representing any
official position of The Heritage Foundation.

1 direct Heritage’s projects on countering the abuse of the criminal law and criminal
process, particularly at the federal level. My work focuses on overcriminalization, which
includes the proliferation of vague, overbroad criminal offenses that lack mens rea
(guilty-mind or criminal-intent) requirements that are adequate to protect the innocent
from unjust prosecution and punishment.

'T would like to acknowledge the substantial contributions to (his testimony of Tiflany Joslyn, Counscl for
While Collar Crime Policy [or the National Association of Criminal Defense Lawyers (NACDL), with
whom [ co-authored Without Intent: How Congress Is Lvoding the Criminal Intent Requirement in I'ederal
Law, The Heritage I'oundation and National Association of Criminal Detense Lawyers (April 2010). Much
of this testimony is adapted from Without Inient. Nevertheless, the views and opinions stated herein, as
well as any errors or omissions, are my own.

*See Appendix, page 116, for an amended version of this statement.
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The Heritage Foundation has been involved in and leading efforts to combat
overcriminalization for most of the past decade. Several factors have motivated this
work. The first was the long-term work of former U.S. Attorney General Ed Meese, my
distinguished Heritage Foundation colleague, to reform federal criminal law. Among
similar efforts, Ed Meese chaired the American Bar Association’s Task Force on the
Federalization of Criminal Law, which issued its consensus report in 1998 The Task
Force cataloged the enormous number of federal criminal offenses that encroach on the
authority of the States as separate sovereigns to administer criminal justice in their
geographic territory. It collected evidence that criminal-law legislation was often enacted
into law despite being “misguided, unnecessary, and even harmful” because many
lawmakers believe criminal-law legislation to be politically popular. Such findings
corroborated work by leading academics identifying and analyzing the problems and
dangers of overcriminalization.

But probably the primary motivation was the ever-increasing evidence that individuals
like Bobby Unser and Abbie Schoenwetter, who are testitying at today’s hearing, Georgia
Thompson,” Krister Evertson,’ and George and Kathy Norris,” were being prosecuted
and, in many cases, spending time in federal prison for conduct that none of us would
imagine is criminal. We have learned of scores and scores of such cases and, in most, it
made no difference that the person never intended to violate any law and never knew that
their actions were prohibited by law or otherwise wrongful. Yet their lives and livelihood
were ruined as a result of unjust, poorly drafted criminal laws.

The problems of overcriminalization cut across all segments of American society.
Placing thousands of vague, overbroad criminal laws in the hands of government officials
means that no one is safe from unjust prosecution and punishment.® Many of these
criminal laws punish conduct that the average person would not guess is prohibited. The
body of criminal law thus fails to meet one of the primary requirements of due process:
providing individuals with fair notice of what conduct can be punished criminally.

As a result of these problems, all that separates almost any productive, hard-working
American from federal prison time are the laws of probability and the discretion of
federal prosecutors. As criminal defense and civil rights attorney Harvey Silverglate has

2 CRIMINAL JUSTICE SECTION, AMERICAN BAR ASSOCIATION, 'T'1ILE FEDERALIZATION OF CRIMINAL LAW
(1998).

* United States v. Thompson, 484 F.3d 877 (7th Cir. 2007) (overturning an egregious conviction under the
federal “honest services” fraud statute, (8 11.S.C. 1346, against Wisconsin civil servant Georgia
Thompson).

* Over-Criminalization of Conduct/Over-Federalization of Criminal Law: Ilearing Befove the Subcomu.
on Crime, 1errorism, and Homeland Security of the H. Comm. on the Judiciary, 110th Cong. (2009)
(written statement of Krister Evertson).

> Over-Criminalization of Conduct/Over-Federalization of Criminal Law: Hearing Before the Subcomm.
on Crime, Terrvorism, and Ilomeland Security of the I1. Comm. on the Judiciary, 110th Cong. (2009)
(writlen statement of Kathy Norris).

¢ See Harvey A. Silverglate, THREL IELONIES A DAY: HOW T1IE FEDS T ARGET T1E INNOCENT xxxv (2009)
(observing that many federal statutes “have been stretched by prosecutors, often with the connivance of the
federal courts, to cover a vast array of activities neither clearly defined nor intuitively obvious as crimes,
both in commerce and in daily life™).
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characterized it in his recent book on overcriminalization, there are so many vague,
overbroad criminal offenses in federal law that almost every hard-working American
commits at least one federal felony a day.”

The dangerous state into which federal criminal law has fallen has compelled a strange-
bedfellows array of individuals and organizations to come together to fight
overcriminalization. The surprising range of organizations that, for example, expressly
support the need for today’s hearing is broad and impressive: the American Bar
Association, American Civil Liberties Union, Families Against Mandatory Minimums,
The Heritage Foundation, Manhattan Institute, National Association of Criminal Defense
Lawyers, and National Federation of Independent Business. These organizations
represent an important cross-section of the coalition working against overcriminalization.
But they are a relatively small number of all of the individuals and organizations that are
working together to understand the causes and effects of overcriminalization, educate
Congress and the American people about its dangers, and develop practical and effective
solutions. The Overcriminalization Working Group, for example, includes at least a
dozen other organizations that routinely work together to educate the public and Congress
on specific issues and develop principles that can be supported by a wide array of
organizations.

These organizations do not see eye-to-eye on many important issues. But they have put
their disagreements aside to establish common ground on the problems of
overcriminalization and a common framework for addressing its root causes. This is
because there is no disagreement that federal criminal law is seriously broken and getting
worse every week.® In an age of often intense and bitter partisanship, this surprising
collaboration speaks volumes. It expresses the good faith of those who share overlapping
conceptions of a fundamental goal: to make the criminal justice system as good as it can
be and as Americans rightly expect it to be. The organizations have differing ideas about
how to get to that place, but the broad support for today’s hearing is a sign of the
similarly broad support for returning federal criminal law to its proper foundations in the
fundamental principles of justice.

This was the spirit in which The Heritage Foundation and the National Association of
Criminal Defense Lawyers came together to conduct an unprecedented study of
Congress’s legislative process that so often produces severely flawed criminal offenses
and penalties. The study culminated in a joint report, Without Intent: How Congress Is
Eroding the Criminal Intent Requirement in Federal Law, which NACDL’s Tiffany
Joslyn and I co-authored. We focused on several fundamental problems.

The first problem, the erosion of mens rea requirements, has serious implications. It is a
fundamental principle of criminal law that, before criminal punishment can be imposed,
the government must prove both a guilty act (actus reus) and a guilty mind (mens rea).
Despite this rule, omission of mens rea requirements has become commonplace in federal

7 See id.

¥ See, e.g., John 8. Baker, Ir., Revisiting the Explosive Growth of Iederal Crimes, HERITAGE I OUNDATION
T.. MEMO. No. 26, June 16, 2008, at 1 (finding that from 2000 through 2007 Congress enacted an average of
56.5 crimes a year, or slightly more than one a week for every week of the year).

w
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criminal statutes. Where Congress does include a mens rea requirement, it is often so
weak that it does not protect defendants from punishment for making honest mistakes or
engaging in conduct that was not sufficiently wrongful to give notice of possible criminal
responsibility. The resulting criminal offenses fail to satisfy the necessary and well-
established principle that criminal liability rests upon an “evil-meaning mind” and an
“evil-doing hand.™® Without an adequate mens rea requirement, the principle of fair
notice is lost when criminal punishment is imposed for conduct that does not conform to
what reason or experience would suggest may be illegal "’

Second, federal criminal offenses are frequently drafted without the clarity and specificity
that have traditionally been required for the imposition of criminal liability. As the ABA
Task Force found, federal criminal statutes often prohibit such exceedingly broad ranges
of conduct, in language that is vague and imprecise, that few lawyers, much less non-
lawyers, could determine with any degree of certainty what specific conduct is actually
illegal. And even when the ac/us reus is described with clarity, the mens rea requirement
may be imprecise. A common result of poor legislative drafting is uncertainty as to
whether a mens rea term in a criminal offense applies to all of the elements of the offense
or, if not, as to which elements it does apply.

The third problem, regulatory criminalization, occurs when Congress delegates its
legislative authority to define criminal offenses to another body, typically an executive
branch agency. This empowers the unelected officials who direct that agency to decide
what conduct will be punished criminally, rather than requiring Congress to make that
determination itself. Through this process, the executive branch of the federal
government ends up playing a far more substantial role in causing overcriminalization
than the limited role the Constitution grants to the President of signing or vetoing
legislation.

In the usual case of regulatory criminalization, Congress passes a statute that establishes a
criminal penalty for the violation of any regulation, rule, or order promulgated by the
agency or an official acting on behalf of that agency. The statute might include mens rea
terminology; for example, criminal responsibility might extend to “anyone who
knowingly violates any regulation”'' However, statutes authorizing regulatory
criminalization often fail to include any mens rea terminology, and nothing guarantees
that the executive agency promulgating the criminal regulations will include a mens rea
requirement, let alone an adequate one.

The explosive growth that federal criminal law has undergone in recent decades should
alone be sufficiently troubling to anyone in a free society. When coupled with the

“See Morissette v. United States, 342 1.S. 246, 251 (1952).

""See, e.g., 1811.8.C. § 707 (providing a criminal penalty of up to six months imprisonment for making
unauthorized use of the logo of the 4-H Clubs).

UFor example, one provision in the federal Lacey Act states that any person who “knowingly imports or
exports any lish or wildlife or plays in violation ol any provision ol this chapter” shall be criminally
punished. See 16 U.S.C. § 3373(d)(1)(A). Another provision of the Lacey Act incorporates every wildlife
rule or offense present in “any law, treaty. or regulation of the United States or... any Indian tribal law.” 16
17.5.C. § 3372(a)(1).
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disappearance of adequate mens rea requirements, the proliferation of poorly drafted
criminal offenses that are vague and overbroad, and the widespread delegation to
unelected officials of Congress’s authority to criminalize, the expanded federal criminal
law becomes a broad template for the misuse and abuse of governmental power.

The Without intent Report

For our joint Without Intent report, Heritage and NACDL studied Congress’s legislative
process for developing non-violent criminal offenses and penalties. This study began
with the working hypothesis that debate and oversight of proposed legislation in the
House and Senate Judiciary Committees might improve the clarity of criminal offenses in
bills moving through Congress and strengthen their mens rea requirements. The Judiciary
Committees have special expertise in criminal law, criminal justice legislation, and
related matters, and according to House and Senate rules, only the Judiciary Committees
have express jurisdiction over criminal law and punishment.

In order to test this hypothesis, the study considered two questions:

1. How well do the mens rea requirements in each offense studied protect innocent
actors, defined as those who lack the intent to violate the law or the knowledge
that their conduct is unlawful or sufficiently wrongful to put them on notice of
possible criminal liability?

2. Is there a correlation between the protection afforded by a bill’s mens rea
requirements and its enactment, passage by a chamber, or consideration by a
judiciary committee?

The Without Intent report itself provides the detailed findings of the study. I will only
summarize them here.

The Report’s Findings

The Without Intent report analyzed non-violent, non-drug criminal offenses in 203 pieces
of legislation introduced during the course of the 109th Congress (2005-2006). Because
many of the bills included more than one criminal offense meeting the study’s criteria,
the number of criminal offenses included in the study ended up being 446 in total. Each
offense’s mens rea requirement was analyzed and graded as Strong, Moderate, Weak, or
None. If the mens rea fell between two categories, it was assigned an intermediate grade.
In order to give the benefit of the doubt to congressional drafting, however, these
intermediate ratings were characterized as having the higher, more protective grade for
the purposes of the study.

After analysis of all 446 non-violent, non-drug criminal offenses introduced during the
109th Congress, our study found that approximately 57 percent of the studied offenses
introduced, and approximately 63 percent of the studied offenses enacted, had inadequate
(None or Weak) mens rea requirements. Just slightly more than 8 percent of all offenses
studied had protective, properly-drafted mens rea requirements (Strong).
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Looking at each level of mens rea protection, we found that 25 percent of all non-violent
offenses introduced did not require a prosecutor, court, or jury to engage in a meaningful
consideration of a criminal defendant’s state of mind. In other words, one quarter of all
criminal penalties introduced either had no mens rea requirement or contained
terminology such as “should have known” that provides almost no mens rea protection
for the accused. Another 32 percent used Weak mens rea requirements, such as those
relying on the term “knowingly” to introduce the language of the offense and which
excludes only accidental or inadvertent conduct from criminal punishment.

Approximately one-third of the studied offenses in the report had mens rea requirements
in the Moderate category. The language of an offense classified as Moderate is more
likely than not to prevent an individual from being found guilty if the individual did not
intend to violate a law and did not know that his conduct was unlawful or sufficiently
wrongful so as to put him on notice of possible criminal responsibility. Finally, as
mentioned above, only one out of every 12 offenses introduced contained mens rea
requirements protective enough to be categorized as Strong.

In addition to direct analysis of the criminal intent framework of every non-violent, non-
drug offense introduced in the 109th Congress, the Without Intent report also explored
how many of the 446 criminal offenses were referred to the House or Senate Judiciary
Committee, that is, the congressional committees with the express jurisdiction and most
expertise for properly vetting all new criminal laws. The report found that only 48
percent of the bills studied were referred to the respective judiciary committee.

The study also analyzed how referral or non-referral to the House and Senate Judiciary
Committees, one of three specified actions taken by a Judiciary Committee (hearing,
markup, or reporting out), and passage or enactment of the offense correlated with the
overall strength of the mens rea requirements included in the bills reviewed.
Collectively, the data provided very little evidence that these actions by Congress
correlated with stronger, more protective mens rea requirements. The exception is
statistically significant correlations were found with markup or reporting by the House
Judiciary Committee. Offenses that had been subject to either of these two actions in the
House Judiciary Committee tended have stronger, more protective mens rea
requirements. No such relationship with congressional actions was found, however, in
the Senate.

The Report’s Conclusions

From these findings, the Without Intent report reaches several conclusions regarding the
current state of the federal legislative process for criminal law creation. First and
foremost, the report concludes that non-violent criminal offenses lacking adequate mens
rea requirements are ubiquitous at every stage of the legislative process. Second, the
report finds that Congress consistently neglects the special expertise of the House and
Senate Judiciary Committees when drafting criminal offenses or penalties. Third, the
report indicates that the proliferation of federal criminal law is rapidly expanding.
Fourth, the report reveals that poor legislative draftsmanship is common place. And
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finally, the report illustrates that criminal lawmaking authority is regularly and
inappropriately delegated to non-congressional bodies.

With regard to the first conclusion, it is apparent from the legislation studied that bills
with non-violent, non-drug criminal offenses lack adequate mens rea protections at all
stages of the legislative process. Beyond the statistics mentioned for all non-violent
criminal offenses introduced 109th Congress, similar drafting failures appear among
offenses that were enacted into law and those that were passed by at least one chamber.
Approximately 63 percent of the offenses passed by a chamber and 64 percent of the
offenses actually enacted into law had wholly inadequate mens rea requirements. This
data is indicative of a much larger problem that requires the immediate attention of
congressional decision-makers.

The findings of the Without Intent report also reveal that Congress neglects the special
expertise of the House and Senate judiciary committees when engaging in the legislative
process. Over one-half (52 percent) of the criminal offenses in the study were neither
referred to a judiciary committee nor subject to any oversight by either committee. In
addition, the study frequently uncovered criminal offenses that were buried in much
larger bills entirely unrelated to criminal law and punishment. The result of such
circumvention of the Judiciary Committees is a lack of proper oversight from the
Members of Congress (and their staffs) who are best-situated to evaluate and analyze new
criminal legislation.

Next, the Without Intent report makes note of the fact that the federal criminal law is
currently expanding at an increasingly exponential rate. From 2000 to 2007, Congress
created 452 entirely new crimes, legislating at a rate of over one new crime each week for
every week of every year.'” Without adequate mens rea requirements, these federal
criminal offenses greatly increase the danger that law-abiding individuals will find
themselves facing prosecution and even prison time in the federal system. Moreover,
these numbers do not accurately capture the full magnitude of the effect that regulatory
criminalization plays in the grand scheme of overcriminalization.

On a qualitative note, the report also highlights the common observation that Congress
frequently fails to speak clearly and with the necessary specificity when legislating
criminal offenses. This ambiguity can have serious consequences in all legislative
drafting. In the criminal context, however, the consequence can be particularly dire when
legislative language is vague, unclear, or confusing: the misuse of governmental power to
unjustly deprive individuals of their physical freedom.

In addition to these four conclusions, the sheer volume of regulatory criminalization
authorized in the studied offenses demonstrates that congressional delegation of its
authority to make criminal law occurs at every stage of the legislative process and,
notably, more frequently in those studied offenses that were either passed or enacted into
law. Specifically, 14 percent of all proposed non-violent offenses included some form of

12 Tohn S. Baker, Jr., Revisiting the Fxplosive Growth of Federal Crimes, TTERITAGE FOUNDATION 1.
MEMO. No. 26, June 16, 2008, at 1.
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regulatory criminalization. That increases to 17 percent among only those offenses passed
by either the House or Senate. The figure increases again to 22 percent when discussing
oftenses actually enacted. This phenomenon contributes greatly to the explosive growth
of federal criminal law and the corresponding erosion of adequate mens rea requirements.

Recommended Reforms

The scope of the Without Intent report was not limited to identifying the problems and
causes of federal overcriminalization. The study was conducted in the context of
concerted efforts by the broad range of organizations in, or working with, the
overcriminalization coalition to educate Congress on these problems and develop
effective, practical solutions. These organizations have met with increasing frequency in
the past two years with Members of Congress and their staffs, leading academics and
legal practitioners, and with one another to identify and develop principled, non-partisan
reform proposals.’* The Without Intent report borrowed heavily from the coalition’s
efforts and selected the five reforms that are best suited to redress the problems on which
the study focused. Several members of the coalition have begun initial crafting and
vetting of legislative language to begin discussing with Members of Congress. The hope
is that Members will adopt some of the ideas in the draft language for their own reform
bills. The current expectation is that bills consistent with such reforms will have
bipartisan support.

The five reforms addressed by Without Intent are:

1. Enact default rules of interpretation ensuring that mens rea requirements are
adequate to protect against unjust conviction.

2. Codify the rule of lenity, which grants defendants the benefit of the doubt when
Congress fails to legislate clearly.

Require adequate judiciary committee oversight of every bill proposing criminal
offenses or penalties.

W

4. Provide detailed written justification for and analysis of all new federal
criminalization.

5. Redouble efforts to draft every federal criminal offense clearly and precisely.

1. Enact Default Mens Rea Rules

Perhaps the most straightforward and effective reform to help ensure that innocent
individuals are protected from unjust conviction under federal criminal offenses would be
to codify default rules for the interpretation and application of mens rea requirements.'

13 See generally Brian W. Walsh, Linacting Principled, Nonpartisan Criminal-Law Reform, HERITAGL
l'oUND. SPECIAL REP. No. 42, July 9, 2009.

4 Although the Model Penal Code’s formulation is not sufficiently protective of the innocent, it does
include default mens rea provisions. See MODEL PENAL CODFE. § 2.02(1) (2009) (“Minimum Requirements
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The first part of this reform would address the unintentional omission of mens rea
terminology by directing federal courts to read a default mens rea requirement into any
criminal offense that lacks one.'’ Adopting this reform would help law-abiding
individuals know in advance which criminal offenses carry an unavoidable risk of
criminal punishment and safeguard against unintentional congressional omissions of
mens req requirements.

The second part of this reform would direct courts to apply any introductory or blanket
mens rea terms in a criminal offense to each element of the offense.'® This reform would
eliminate much of the uncertainty that exists in federal criminal law over the extent to
which an offense’s mens rea terminology applies to all of the offense’s elements and
greatly reduce the disparities that exist among the federal courts in the interpretation and
application of mens rea requirements.

Implementing these two reforms would improve the mens rea protections throughout
federal criminal law and force Congress to give careful consideration to mens rea
requirements when adding or modifying criminal offenses.

2. Codify the Rule of Lenity

A related statutory reform that would reduce the risk of injustice stemming from criminal
offenses that lack clarity or specificity would be to codify the common-law rule of lenity.
The rule of lenity directs a court, when construing an ambiguous criminal law, to resolve
the ambiguity in favor of the defendant.'” Granting the benefit of the doubt to the
defendant is consistent with the well-known rules that all defendants are presumed
innocent and that the government bears the burden of proving beyond a reasonable doubt
every element of the crime with which a defendant is charged.'® Expressly requiring
federal courts to apply the rule of lenity to federal criminal law would simply codity what
the Supreme Court has called a fundamental rule of statutory construction and cited as a
wise principle that it has long followed.' Despite the Supreme Court’s statements of its
importance, the rule has not been uniformly or consistently applied by the lower federal
courts. It would require Members of Congress to legislate more carefully and
thoughtfully, with the knowledge that courts would be forbidden from “filling in” any
inadvertent gaps left in criminal offenses. A statutory rule of lenity would protect

of Culpability™); id. § 2.02(3) (“Culpability Required Unless Otherwise Provided™): id. § 2.02(4)
(“Prescribed Culpability Requirement Applies to All Material Elements™).

" Cf id § 2.02(3) (“Culpability Required Unless Otherwise Provided™).

"Id. § 2.02(4) (“When the law defining an offense preseribes the kind of culpability that is sufticicnt for the
commission of an ollense, without distinguishing among the material clements thereol, such provision shall
apply (0 all the material elements ol the ollense, unless a contrary purpose plainly appears.”).

' See, e.g., United States v. Santos, 128 S. Ct. 2020, 2025 (2008).

"See Taylor v. Kentucky, 436 .S, 478, 483-87 (1978) (explaining the presumption of innocence and the
government’s burden of demonstrating the delendant’s guilt beyond  reasonable doubt); Estelle v.
Williams, 425 U.S. 501, 503 (1976) (“The presumption of innocence... 1s 4 basic component ol a [air trial
under our system ol criminal justice.™).

YIn United States v. Bass, the Supreme Court referred to the rule of lenity as a “wise principle| | this court
has long fotlowed.” 404 11.8. 336, 347 (1971); see also id. at 348; Bell v. United States, 349 11.S. 81, 83
(1955).
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individuals from unjust criminal punishment under vague, unclear, and confusing
offenses by reinforcing the principle of legality, which holds that no conduct should be
punished criminally “unless forbidden by law [that] gives advance warning that such
conduct is criminal

3. Require Sequential Referral to the Judiciary Committees

A third recommended reform is to change congressional rules and procedure to ensure
that every bill that would add or modify criminal offenses or penalties is subject to
automatic sequential referral to the judiciary committees. As this committee knows,
sequential referral is the practice of sending a bill to multiple congressional committees.
Whereas every new or modified criminal offense introduced in Congress should be
subject to automatic referral to a judiciary committee, more than half of the offenses
studied in Without Inteni received no such referral. Among other benefits, this rule could
stem the tide of criminalization by forcing Congress to adopt a measured and prioritized
approach to criminal lawmaking. The House and Senate Judiciary Committees are
uniquely positioned to evaluate questions that should be answered before Congress
considers enacting any new criminal offense, including:

e Whether a new offense is consistent with the Constitution, particularly
constitutional federalism’s reservation of general police power to the 50 states;
and

¢  Whether the approximately 4,450 statutory criminal offenses and tens of
thousands of regulatory criminal offenses now in federal law already cover the
conduct being criminalized.

To avoid overcriminalization, these questions must be answered before Congress
considers enacting any new criminal offense.

Requiring sequential referral of all bills with criminal provisions to the judiciary
committees would also reduce overcriminalization by increasing congressional
accountability for new criminalization. As it now stands, no single committee can take
overall responsibility for reducing the proliferation of new (and often unwarranted, ill-
conceived, and unconstitutional) criminal offenses or for ensuring that adequate mens rea
requirements are a feature of all new and modified criminal offenses. Automatic
sequential referral would empower the judiciary committees to take responsibility for all
new criminal provisions.

4. Require Reporting on All New Criminalization

The fourth reform is a reporting requirement for all new federal criminalization and
would work hand-in-hand with the sequential referral reform. It would require the federal
government to produce a public report that includes much of the information necessary to
assess the purported justification, costs, and benefits of all new criminalization.

*"Wayne R. T.aFave, CRIMINAL T.aw 11 (4th ed. 2003).

10
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By requiring the federal government to perform basic but thorough reporting on the
grounds and justification for all new and modified criminal offenses and penalties, this
reform would raise the level of accountability for new criminalization. A more complete
list is provided in Without Intent, but for every new or modified criminal offense or
penalty Congress should report information such as the following:

e A description of the problem that the new or modified criminal offense or
penalty is intended to redress, including an account of the perceived gaps
in existing law, the wrongful conduct that is currently going unpunished or
under-punished, and any specific cases or concerns motivating the
legislation;

¢ An analysis of whether the criminal offenses or penalties are consistent
with constitutional and prudential considerations of federalism;

e A discussion of any overlap between the conduct to be criminalized and
conduct already criminalized by existing federal and state law;

e A comparison of the new law’s penalties with the penalties under existing
federal and state laws for comparable conduct,

Congress should also collect information on criminalization reported by the executive
branch of the federal government. This information should be compiled and reported
annually and, at minimum, should include:

e All new criminal offenses and penalties that federal agencies have added
to federal regulations and an enumeration of the specific statutory
authority supporting these regulations; and

e For each referral that a federal agency makes to the Justice Department for
possible criminal prosecution, the provision of the United States Code and
each federal regulation on which the referral is based, the number of
counts alleged or ultimately charged under each statutory and regulatory
provision, and the ultimate disposition of each count.

This reform proposal would require Congress to engage in more extensive deliberations
over, and provide factual and constitutional justification for, every expansion of the
federal criminal law.

5. Focus on Clear and Careful Draftsmanship

The final reform recommendation would not be reduced to legislative language: Congress
must employ a slower, more focused and deliberative approach to the creation and
modification of federal criminal offenses. The importance of legislative drafting cannot
be overstated, for it is the drafting of the criminal offense that frequently determines
whether a person who had no intent to violate the law and no knowledge that her conduct
was unlawful or sufficiently wrongful to put her on notice of possible criminal liability
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will endure prosecution and conviction and lose her freedom. A properly drafted criminal
offense must:

¢ Include an adequate mens rea requirement;

o Define both the actus reus and the mens rea of the criminal offense in
clear, precise, and definite terms; and

o Provide a clear statement of which mens rea terms apply to which
elements of the offense.

Criminal offenses frequently fail to define the ac/us reus in a clear and understandable
manner and often include an actus reus that is broad, overreaching, or vague. Similarly,
specifying the proper mens rea requirement for a criminal offense requires great
deliberation, precision, and clarity. Further, legislative drafters should almost never rely
merely on a standard mens rea term in the introductory language of a criminal offense.
Instead, the criminal offenses that provide the best protection against unjust conviction
are those that include specific intent provisions and provide sufficient clarity and detail to
ensure that the precise mental state required for each and every act and circumstance in
the criminal offense is readily ascertainable.

Finally, Members of Congress drafting criminal legislation must resist the temptation to
bypass this arduous task by handing it off to unelected regulators. The United States
Constitution places the power to define criminal responsibility and penalties in the hands
of the legislative branch. Therefore, it is the responsibility of that branch to ensure that no
one is criminally punished if Congress itself did not devote the time and resources
necessary to clearly articulate the precise legal standards giving rise to that punishment.
This reform could be codified by, for example, Congress’s prohibiting regulatory felonies
or requiring first violations of regulatory offenses to be punishable by civil penalties only.

£

These five reforms would substantially increase the strength of the protections against
unjust conviction that Congress includes in criminal offenses and prevent further
proliferation of federal criminal law. Americans are entitled to no less attention to and no
less protection of their most basic liberties.

Conclusion

The problems of overcriminalization have been well documented academically and even
statistically, but the real toll cannot adequately be captured by scholarship or numbers, no
matter how skillful. The approximately 4,500 criminal offenses in the U.S. Code, and the
tens of thousands in the Code of Federal Regulations, have proliferated beyond reason
and comprehension. Surely when neither the Justice Department nor Congress’s own
research service can even count the number of crimes in federal law, the average person
has no hope of knowing what he must do to avoid becoming a federal criminal.

12
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The damage this does to the American criminal justice system is incalculable. It used to
be a grave statement to say that someone was “making a federal case” out of something.
Today, although the penalties for a federal case are severe — and frequently harsh — the
underlying conduct punished is laughable. Six months in federal prison for (possibly)
wandering into a National Wilderness area when you are lost with a friend in a blizzard
and fighting for your lives. Two years in prison for “abandoning” materials that you have
paid to properly store in 3/8-inch-thick stainless steel drums. Two years in prison for
having a small percentage of inaccuracies in your books and records for a home-based
orchid business. Eight years in federal prison for agreeing to purchase a typical shipment
of lobsters that you have no reason to believe violates any law — and indeed does not. All
these sentences and the underlying prosecutions make a mockery of the word “justice” in
“federal criminal justice system.” They consume scarce and valuable legal enforcement
resources that could be spent investigating and prosecuting real criminals or hearing
legitimate civil and criminal cases. By imposing criminal punishment where there is no
connection to any rational conception of moral wrongdoing, they severely undermine the
public’s confidence in and respect for criminal justice as a whole.

But at the end of the day, the most severe toll levied by overcriminalization is human.
Racing legend Bobby Unser will be known for life, not only for his remarkable
accomplishments, but also for his federal criminal conviction. Krister Evertson is
currently unable to care for or even visit his 82-year-old mother in Alaska because he is
on probation and living in a ramshackle aluminum trailer on the lot of an Idaho
construction company. Abbie Schoenwetter and his family must now labor to overcome
the unjustified and unnecessary impact of overcriminalization on their health, finances,
and emotional well-being. All of these human tragedies came about because an unjust
law was written and placed in the hands of an unreasonable government official.

These stories testify most eloquently to the irrational injustices of overcriminalization.
They and unknown victims like them around the country who have not yet had their
stories told comprise the thousands of human reasons why stopping and reversing the
trend of overcriminalization fully merits this Committee’s consideration. Thank you
again for inviting me to testify, and thank you for your principled, bipartisan stance
against these injustices.
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Mr. ScoTT. Professor Smith.

TESTIMONY OF STEPHEN F. SMITH, PROFESSOR OF LAW,
UNIVERSITY OF NOTRE DAME LAW SCHOOL, NOTRE DAME, IN

Mr. McDoONALD. Thank you, Chairman Scott, Chairman Conyers,
and Judge Gohmert. It is a pleasure to be here to talk about this
topic, and I commend all of you for your interest in it.

I want to address you from an academic perspective about the
problem of overcriminalization. And, yes, I think it is a serious
problem. So I wanted to talk about this from an academic perspec-
tive. I think there are two aspects to overcriminalization that it is
important to focus on.

One is the usual one that we tend to focus on, which is the quan-
titative issue. The idea there is that we have too many criminal
laws, certainly at the Federal level, and those criminal laws are en-
tirely too broad in scope. There are too many infractions that are
punishable as crimes. And that is what I call the quantitative as-
pect of overcriminalization.

There are also, I think, important qualitative aspects. And there
the complaint isn’t so much about the number of the crimes and
the scope of the crimes, but just at how poorly conceived the crimi-
nal code is; how inadequately defined crimes are in terms of the
conduct, or actus reas elements; the state of mind, or mens rea ele-
ments; the paucity of defenses that are necessary, and similar
problems.

And in my scholarship, I talk about both of these. I tend to focus
less on the quantitative aspects and more on the qualitative as-
pects. And to be clear, I want to make sure that you don’t think
that I don’t agree with the idea that there are too many crimes,
that crimes are too broad. I totally agree. I think the Federal
Criminal Code would work a lot better, we would have a lot more
fairness in our country. We would be a lot more effective at
counterterrorism, for example, and securing our borders if Federal
prosecutors focused on those issues of truly national concerns and
stop playing district attorney, and if FBI agents stop playing beat
cop. Leave these to the State court systems, these street crimes
and violent crimes, to save the resources of the Federal Govern-
ment for where they are truly needed—immigration, where that is
a function of the Federal Government; those kinds of things. I
think a narrower criminal code at the Federal level that focused
the Federal enforcers on those things would be an enormous ben-
efit to our great Republic.

The problem I have is I don’t want to stick all of my bets on the
Congress radically reducing the size of the criminal code. It would
be great if it happened. Lots of things would be great if they hap-
pened. It would be great if I won the lottery. I don’t think that is
going to happen either. I don’t play it, so how can I win it?

But I don’t know that that is terribly realistic. So I have tended
to focus my scholarship on the qualitative problems associated with
overcriminalization. Can we fix the criminal code so that it more
accurately defines crimes? Can we have more realistic punish-
ments, as Chairman Conyers recognized? I think that is an under-
appreciated part of this problem, so I am glad the Chairman
brought that up.
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I think overpunishment is something that we need to be con-
cerned about, and that ties directly into overcriminalization, be-
cause Federal prosecutors take these broad crimes and they enforce
them, and they enforce them because they carry such high pen-
alties, they enforce them because they often have mandatory mini-
mums that ensure jail sentence.

And when we move these offenders from the State court system
where drug courts are there, where they are exploring alternative
punishments, when we move them from the flexible policies in the
State court system into the Federal court system where we have
a very rigid, one-size-fits-all approach—punishment, more punish-
ment and even more punishment—I think that is a fundamental
mistake. We are giving prosecutors incentives to bring these cases
into the Federal system with all the attendant problems that
causes—and we saw that in the Armstrong case with the crack,
100-to-1 crack cocaine rule which the Congress rightly repealed
earlier this year. Enormous racial disparities in the prison popu-
lation attributable to this arbitrary and unnecessarily harsh rule
about the sentences for crack cocaine.

So I think the quantitative aspects are important, and that is
where I tend to focus.

I do want to make a broader point so we don’t get lost in the
weeds, as professors are wont to do. And I think all of this fun-
damentally comes back to the role of moral blameworthiness in the
country. These horror stories that we have heard today about over-
criminalization are heartbreaking because a fundamental principle
or a criminal law is that punishment requires moral blameworthi-
ness, that nobody should be subject to conviction and punishment
for a crime unless they committed a blameworthy act, unless they
had reason to know their conduct was immoral or illegal.

And you can see from these examples that we heard today that
our criminal law at the Federal level does not do that, that punish-
ment is often imposed without blameworthiness and in excess of
blameworthiness. The idea of overpunishment as well.

Crimes are not defined adequately. The mens rea requirements
in particular in Federal criminal law are woefully insufficient. That
is a real problem for a criminal law that is supposed to be limited
to punishing blameworthy acts, because it is the guilty-mind re-
quirement that really ensures that people won’t be punished unless
they had knowledge that they were committing a wrong, either a
legal wrong or moral wrong.

There are a lot more aspects to this problem; I address them in
my lengthy statement. I will stop there, and, again, I will be happy
to answer your questions.

[The prepared statement of Mr. Smith follows:]
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‘Thank you, Chairman Scott. Ranking Member Gohmert, and members of the Subcommittee
for allowing me the privilege of testilying about “overcriminalization™ and its implications for the
efficacy and integrity of fedcral criminal law. I commend the Subcommittee for its interest in this
important subject.

I'begin by cxplaining what I mean by “overcriminalization.” Next, I discuss the impact that
overcriminalization has had on the quality of the federal criminal code and on federal enforcement
priorities. I conclude with some potential solutions intended to restore protcctions for the important
valucs that overcriminalization has jcopardized.

L DEFINING “OVERCRIMINALIZATION”

Few issues of criminal law have received more sustained attention from scholars over the last
generation or two than overcriminalization. Itis fair to say the judgment of the scholarly community
has been almost uniformly negative. From all across the political spectrum, there is wide consensus
that overcriminalization is a serious problem.’ Indced, a recent hook-length treatment of the subjcct

52

describes overeriminalization as “the most pressing problem with the criminal law today.””

As the term itself implies, critiques of “overeriminalization™ posit that there are too many
crimes on the books today. It is, of course, difficult to make such claims without a normative
baseline — an idea of what constitutes the “right” number of criminal laws — and such a baseline is
elusive. Still, history and crime rates provide relevant benchmarks, and they strongly suggest that
the criminal sanction is being seriously overused.

Fedcral criminal law is growing at a break-neck pace. According to a 1998 report issued by
an American Bar Association task foree, an incredible forty percent of the thousands of crimes on
the federal books were enacted after 1970, The relentless pace at which new lederal crimes are
passed has continued despite significant recent declines in erime rates. On average, Congress created
fifty-six new crimes cvery year since 2000, roughly the same rate of criminalization rom the two
prior decades.® Thus, whether crime rates are low or high, the one constant is that scores of new
federal crimes arc always being cnacted.

'According to [larvard Law Professor William Stuntz, overcriminalization “has long been the starting point
for virtually all the scholarship in this field, which (with the important exception of sexual assault) consistently
argues that existing criminal liability rules are too broud and ought to be narrowed.” William I. Stuntz, 7he
Pathological Politics of Criminal Law, 100 Mich. L. Rev. 505, 507 (20013,

*DOUGLAS HUSAK, OVERCRIMINALIZATION: THE LIMITS OF THE CRIMINAL Law 3 (Oxford Univ. Press 20073
{emphasis added).

FAMERICAN BAR ASSOCIATION, THE FEDERALZATION OF CRIMINAL LAW 7-8 {19983,

'See John S. Baker, Jr., Revisiting the Fxplosive Growth of Federal Crimes, Heritage Foundation Legal
Memorandum No. 26, at 3 (June 16, 2008

-
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Standard critiques of overcriminalization also bemoan the scope of modern criminal codes.
Today’s expansive criminal codes reach conduct that, in previous generations, would not have been
punished criminally. The classic example is so-called “regulatory” offenses. Such offenses punish
conduct that is mala prohibita, or wrongful only because it is illegal, and may allow punishment
where “consciousness of wrongdoing be totally wanting.” With the proliferation of regulatory
oftenses, infractions that, in prior gencrations, might not even have resulted in civil fines or tort
lability, are now subject to the punishment and stigma of the criminal law *

The discussion of overcriminalization offered thus fur is fundamentally guantitative in nature,
concerning the number ol existing criminal laws and the amount of conduct that is subject to
punishment. It is important to recognize that overcriminalization has qualitarive dimensions as well,

Simply stated, overcriminalization tends to degrade the quality of the criminal code. For
cxample, a code that is too large and grows too rapidly will often be poorly organized, structured,
and conceived. The crimes may not be readily accessible or comprehensible to those subject to their
commands. Moreover, a sprawling, rapidly growing criminal code is likely to contain crimes that
are inadequately defined - erimes, for example, in which the conduct (actus reus) and state of mind
(mensrea) elements are incompletely fleshed out, giving unintended and perhaps unwarranted sweep
1o those crimes.

Though the two dimensions of overcriminalization are related — having too many crimes
tends to produce inadequate criminal codes — they should be recognized as separate and distinet.

I A QUALITATIVE CRITIQUE OF OVERCRIMINALIZATION

Like many who write about criminal law and procedure, [ have written about the problem off
overcriminalization, My work in this arca ecmphasizes the qualitative aspects of overcriminalization
over the quantitative.” This is not out of disagreement with the idea that the scope of existing
criminal lability is too broad. Indced, T could not agree more. In my view, a narrower, more

*United States v. Dotterweich, 320 U.S. 277,284 (1943). As Dotrerweich [urther explained, regulatory
offenses employ criminal penalties as a form of regulation to promote the cffectiveness of health, safety, and welfare
rules otherwise enforced through noncriminal means. See id. at 280-81. Regulatory offcnses differ from the types of
crimes punishable at common law, which were deemed mala in se, or wrong in themselves.

®Another frequently voiced complaint about the scope of medern criminal codes is that they contain a host
of outmoded “morals™ offenses, offenses that punish even “victimless™ crimes principally as a means of expressing
maoral disapproval. See, e.g., HERBERT PACKER, THE LIMITS OF THE CRIMINAL SANCTION 296-331 (Stan(ord Univ,
Press 1968). Even when the moralistic impulses that originally gave rise to such offenses have abated, and such
offenses are rarely (if cver) charged, the crimes remain enforceable. L g, White Slave Traffic (Mann} Act, Pub. L.
No. 61-277, §2, 36 Stat. 825 (1910) (codified as amended at 18 U.S.C. § 2421 {2000)) {prohibiting interstale
transportation of females “for the purpose of prostitution or debauchery, or for any other immoral purpose™).

"See, e.g.. Stephen F. Smith, Proportional Mens Reu, 46 Am. Crim. L. Rev. 127 (2009); Stephen F. Smith,
Proportionality and Federalization, 91 Va. L. Rev. 879 (2005).
2
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targeted federal criminal code —one that kept federal enforcers focused on terrorism, border security.
and other truly national issues and stopped them from playing district attorney and “beat cop™ by
prosecuting strect crime and other local matters that belong in state court - would be idcal.

Nevertheless, given that broad criminal codes serve the interests of legislators (and
prosecutors),’ 1 believe critiques of the number and scope of modern criminal codes point (o a
disease for which there is, realistically speaking, no cure. This, howcever, is not true of the qualitative
approach. From a qualitative perspective, as I will endeavor to show, overcriminalization is still a
disease, but it is a treatable one.

The main problem with federalization is that federal crimes are often (if not usually) poorly
defined — and poorly defined in ways that exaccrbate their already considerable breadth and
punitiveness, maximize prosceutorial powcr, and undermine the goal of providing fair warning of
the acts that can lead to criminal liability. Even if the number of crimes continues to grow, Congress
can vastly improve matters by remedying the many deficiencies in the quality of federal criminal law

~ deficicncies that are explained more fully below.

A. A "Code” in Name Only

A major problem with federal criminal law, quite simply, is that we do not have a “lederal
criminal code™ in any recognizable sensc of the phrasc. A “code™ is a systematic body ol Taws that
isorganized into acoherent, and cohesive, whole. That characterization does not fit the hodge-podge
we refer to as federal criminal law.

Although Title 18 of the United States Code is entitled “Crimes and Criminal Procedure,”
the roster of federal crimes is not contained in that or any other single title of the U.S. Code. Instead,
they are scattered throughout the dozens of'titles of the Code. That might not be a serious defect if
the crimes were carefully organized and comprehensively indexed, but that is not the casc.

As one participant in prior federal criminal law reform ellorts has cxplained:

The accumulated ad hoc enactments appear in a uniqucly unhelplul arrangement.
They arc clumped together in a series of chapters bearing titles apparently chosen by
lexicographers rather than lawycrs versed in the penal law, and are laid out in
alphabetical order of their titles (Aircraft and Motor Vehicles; Animals, Birds, Fish,
and Plants; Arson; Assault; ete.) rather than by concept. Individual provisions have
proven to be so difficult to find that, untii a change in type fonts several years ago,
the paperback edition ol Title 18 consisted of approximately 300 pages of statutory
text, and, in a vain attempt to provide the reader with some rough idea of the

$See generally Stuntz, supra note 1.
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contents, 300 pages of an index.’

This statc of affairs is unacceptable for several reasons. Firs¢, it makes it difficult for even
specialists in criminal law to find the law, much less ordinary citizens trying to determinc their legal
obligations. This frustrates the rule-of-law imperative that the criminal law should be accessible to
the public so they can conform their behavior to it, and potentially the notion that it is unfair to
punish absent fair warning. Second, it complicates the task of effective crime definition. With such
poor organization, it is no surprisc that federal criminal law coniains scores ol overlapping crimes
that address the same criminal act but, for no apparent reason, are defined or punished quite
differently."

B. Overlapping Crimes, Inconsistent Definitions and Penulties

Enormous overlap across statutes is a particularly significant problem stemming from
overcriminalization. Where there is a large number of overlapping crimes addressing the same
conduct, the actus reus and mens rea elements are frequently defined inconsistently across statutes,
producing the arbitrary result in which clements deemed essential to criminal liability in one context
may bc avoided — and detendants who would otherwise be acquitted or not charged, convicted —
simply by prosccuting under a different statute.'’ Furthermore, overlapping criminal statutes often
prescribe different (and, at times, radically different) penalties for the same act. In these situations,
the prosecutor’s choice of which statute to proceed under. not the gravity of the defendant’s conduct,
is the determinative factor in the penalties to which convicted offenders are exposed.

The crime of credit-card fraud illustrates how prosecutors cxploit the existence of
overlapping crimes lo evade congressional policy choices about the definition and grading of crimes.
Credit-card fraud is a serious crime, punishable by up to ten years in prison.'” Now that the

"Ronald L. Gainer, Federal Criminal Code Reform: Past and Future, 2 Buff. Crim. L. Rev. 45, 67 (1998)
(footnotes omitted).

"As Justice John Paul Stevens wrote in a fairly recent case: “[ At least 100 federal false statement offenses
may be found in the United States Code. About 42 ol them contain an express materiality requircment;
approximately 54 do not. The kinds of falsc statements found in the first category are, to my cyes at lcast,
indistinguishable from those in the second catcgory. Nor is there any obvious distinction between the range of
punishments authorized by the two differcnt groups of statutes.” Unired States v. Wells. 519 U.S. 482, 505-06
(1997} (Stevens, ., dissenting) (footnotes omitted).

Hin cases of overlap, prosecutors are free to pick and choose among the applicable statutes as they see fit,
absent either a constitutional violation or specific legislative intent to make a particular statute exclusive of others
The Supreme Court has “long recognired that when an act violates more than one criminal statute, the Government
may prosecute under either so long as it does not discriminate against any class of defendants.” United States v.
Batchelder, 442 U.S. 114, 118 (1979): see also, ¢.g.. United States v. Compuier Sciences Corp., 689 F.2d 1181,

1187 (4" Cir, 1982) (ruling that false claims can be punished as mail fraud despite the False Claims Act}.

See 15 U.8.C. § 1644,

.
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maximum punishment for mail and wire fraud is twenty vears.” allowing thosc statutes to be used
for frauds involving credit cards will double the maximum penalty that Congress specifically
prescribed for credit-card fraud."

Moreover, the mail and wire [raud statutes can be used by prosecutors, in effect, (o redefine
credit-card fraud. The credit-card fraud statutc does not permit federal prosecution unless the fraud
exceeds a specificd monetary amount.™ Presumably Congress imposed a monetary limit to prevent
prosecutors from “making a federal casc” out of small-scale frauds involving credit cards. Credit-
card authorization and billing, however, invariably involves some use of the mails and interstate
wires. The existence of overlapping mail and wire fraud statutes thus allows prosecutors to cvade
the monetary limit imposed by Congress by simply charging fraudulent uses of credit cards below
the statutory minimum amount as mail or wirc fraud instead of credit-card fraud.

The ability of prosecutors to use overlapping fraud statutes to override congressional policy
choices concerning crime definition and grading is hardly peculiar to credit-card fraud. As one
commentator has explained:

[TThe federal criminal code contains . . . exactly three hundred and twenty-five
provisions that prescribe criminal penalties for fraud {or fraudulent behavior]. . . .
These [rauds range in statutory maximum penalties from a finc of $300 or $1000 or
six months” imprisonment to 10 vears or 20 years or life. These latler provisions are
not aberrational: the federal code contains tifty fraud statutcs that provide lor a
maximum penalty of ten years or more. It also contains at least triple that number
that are misdemeanors, with the rest obviously falling in between one and ten years. '

Tt is puzzling that Congress and the courts have allowed federal prosecutors to exploit the
redundancies in federal criminal law, in cffect, to redefine crimes and override congressional choices
concerning the proper penally for crimes. A bedrock principle of American criminal justicc is
legislative supremacy -- the idea that it is for Jegislatures, not courts or law enforcement, to define

BSee 18 U.S.C. § 1341 (mail fraud); id. § 1343 (wire [raud). The maxinmum can be as high as thirty years
for frauds involving financial institutions or certain federal disaster relicf efforts. 1d,

“The punishment cffects are even more staggering when the mail and wire fraud statutes are used. instead
of the False Claims Act, to prosccute the submission of false claims 1o federal agencies: the maximum penalty
increases four-fold, from five 1o twenty vears. See 18 U.S.C. § 287.

The current monclary limit for most purposes is one thousand dollars in any given year. See 13 U.S.C. ¢
1644 (), {d),(N.

"‘Jcﬂi‘cy Standen, An Econontic Perspective on Federal Criminal Law Reform, 2 BUre. Criv. L. Riv. 249,
289-90 (1998) (footnotes omitted). The same could be said of federal false statcment offenses, of which there are
approximately one hundred, and those offenses have significant differences in definitions and penaltics. See United
States v. Welfs, 319 1.8, 482, 505 (1997) (Stevens, J., dissenting) (quoted in supra note 10). For further cxamples of
this common phenomenon, see generally Smith, Propartionality and Federalization, supra note 7, at 908-23.

-h-
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what is a crime (and, in doing so, grade the offense).” Allowing prosccutors to use overlapping
statutes to prosccute behavior that Congress exempted from criminal sanction in statutes specifically
addressing that type of behavior and to drive up the penalty Congress prescribed for a particular
criminal act is fundamentally at odds with legislative supremacy in crime definition and grading.

C. Judicial Crime-Creation

Another major problem with federal criminal law is that it allows courts essentially to create
new crimes. Although they would have us believe otherwise, the federal courts are not innocent
bystanders watching helplessly as the political branches federalize crime and drive up punishments
for federal defendants. Instead, the courts have been playing the overcrimination game right along
with the political branches -- unwittingly, perhaps, but playing all the samc — by cxpansively
construing federal crimes on a routine basis. The federal criminal code is as broad and harsh as it
is today in large part because the federal courts helped make it that way.'®

The root of the problem here is that the courts are notoriously inconsistent in their adherence
to the venerable “rule of lenity.” The rule of lenity requires court to construe ambiguous criminal
laws narrowly, in favor of the defendant.'” Tt docs so, not to show Ienience to lawbreakers, but to
protect important socictal interests against the many adverse consequences that judicial expansion
of crimes produces — consequences such as the usurpation of the legislative crime-definition
function, not to mention potential frustration of legislative purpose and unlair surprise (o persons
convicted under unclear statutes. The rule of lenity therefore reflects, as Judge Henry Friendly once
put it, a democratic society’s ““instinctive distaste against men languishing in prison unless the
lawmaker has clearly said they should.™*

More 10 the point here, faithful adherence to the rule of lenity would require courts to

1 See, e.g., United States v. Bass, 404 U.S. 336, 348 (1971) (stating that “because criminal punishment
usually represents the moral condemnation of the community, legislatures . . . should define criminal activity™). This
notion inheres in the “principle of legality,” which posits that only legislatures are “politically competent to define
crime.” John Calvin Jeffries, Jr., Legality, Vagueness, and the Construction of Penal Statutes, 71 Va. L. Rev. 189,
190 (1985).

"®'his result is ironic indecd because federal judges are among the most voeal eritics of the severity of
lederal sentences and of the federalization of erime. See, e.g., William H. Rehoquist, Congress is Crippling Federal
Courts, St. Louis Post-Dispatch, Feb. 16, 1992, at 38 {arguing that the federal judiciary “cannot possibly become
federal counterparts of courts of general jurisdiction ... without seriously undermining their usefulness in performing
their traditional vole™). The late-Chiel Justice Rehnquist regularly delivered that urgent message to Congress on
behalf of the fudicial Conference of the United States, alas 10 no avail.

¥See. e.g, United States v Bass, 404 US 336, 349 (1971).

1d. (quoting Henry J. Friendly, Mr. Justice Frankfurter and the Reading of Statuies, veprinted mn HENRY J.
FRIENDLY, BENCHMARKS 196, 209 (Chicago, 1967)). The rule also has an important, albeit underappreciated, role in
preventing courts from overriding legislative grading decisions by increasing the penalties for criminal acts. See

generatly Smith, Proportionality and Federalization. supra note 7, at 934-44,

_6-
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counteract overcriminalization. The rule of lenity rules out expansive interpretations of criminal
statutes and, in do so, requires courts to narrow, rather than broaden, the scope of ambiguous
criminal laws. This would prevent prosecutors from exploiting the ambiguities of poorly defincd
federal crimes to criminalize conduct Congress has not specifically deelared a crime. The rule of
tenity would thus make poor crime definition an obstacle to — not an occasion or excuse for — more
expansive applications of federal criminal law.

Unfortunately, the federal courts treat the rule of lenity with suspicion and, at times, outright
hostility. While somelimes fuithfully applying the rule of lenity, the Court has on many other
occasions cither ignored lenity or dismissed it asa principle that applies only when legislative history
and other interpretive principles cannot give meaning to an ambiguous statute.”’ Indecd, the federal
courts 50 frequently disregard the rule of lenity that it is questionable whether it is even accurate
today to describe the rule of lenity as a “rule™

[TThe comrts™ aversion to letting blameworthy conduct slip through the federal cracks
has dramatically reversed the lenity presumption. The operative presumption in
criminal cases today is that whenever the conduct in question is morally
blameworthy, statutes should be hroadly construed. in favor of the prosecution,
unless the defendant’s interpretation is compelled by the statute. . . . The rule of
lenity, in short, has been converted trom a rule about the proper locus of lawmaking
power in the arca of crime into what can only be described as a “rule of severity.™

The result of the judiciary’s haphazard adherence to the rule of lenity is as predictable as its
resulls have been misguided. Federal judges have repeatedly used ambiguous statutes as a basis for
creating new federal crimes.” They have also expanded the reach of overlapping lederal crimes 1o

M Muscarello v. United States, 524 U,S. 125 (1998), exemplifies the dismissive treatment lenity usually
receives in federal court. Faced with a statutory term that even the majority admitted had literally dozens of different
dictionary meanings and no evidence of the meaning Congress intended, the majority simply chose the one it
preferred, and in doing so brought the defendant under a strict, and otherwise inapplicable, mandatory minimum. 1d.
Where Justice Ruth Bader Ginsburg correctly saw an easy case for the rule of lenity, the majority dismissed the rule
as irrelevant. Justice Stephen Breyer wrote: “The rule of lenity applies only if, after seizing everything from which
aid can be derived, ... we can make no more than a guess as to what Congress intended. To invoke the rule, we must
conclude that there is a gricvous ambiguity or uncertainty in the statute.” 1d. at 138-39 (citations and internal
quotation marks omitted). For a discussion of the Supreme Court’s schizophrenic case law on lenity, see Dan M.
Kahan, Lenity and Federal Common Law Crimes, 1994 Sup. Ct. Rev, 345, 384-89.

23 . . N . .
“*Smith, Proportionality and Federalization, supra note 7, at 926.

*0me notorious example is mail and wire fraud. Courts have cut the concept of “fraud™ under 18 US.C. §§
1341 & 1343 loose from preexisting notions of fraud and allowed prosccutors to substitute in its place all sorts of
imaginative “intangible rights.” The result has been federal prosecution of a stunning array of misbehavior involving
breaches of contract, conflicts of interest, ethical lapses, and violations of workplace rules that otherwise would not
be federal crimes (und, in some cases, may not have been crimes at all). See gewerally John C. Coffec. Jr., From
Tort to Crime: Some Reflections on the Criminalization of Fiduciary Breaches and the Problematic Line Between
Lenw and Ethics, 19 Am. Crim. L. Rev. 117 (1981). Tor further examples, see generally Smith, Proporiionality and
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drive up the punishment Congress prescribed for comparatively minor federal crimes.™ The end
result of such assaults on the rule of lenity is necessarily a broader and more punitive federal criminal
law - a worsening of overcriminalization, rather than an improvement.

D. Inadequate Mens Rea Requirements

Another area of serious concern in federal criminal law is that statutory crimes often have
inadequate mens rea requirements. In writing new crimes. Congress takes pains to identify the actus
reus clements that describe the act to be prohibited, but all too often specifics no mens rea
requirements or inadequate micns rea requirements. This is troublesome because mens rea
requirements are an essential safeguard against unjust convictions and disproportionate punishment.

As the Supreme Court explained in Morissette v. United States,” the concept of punishment
based on acts alone, without a culpable state of mind, is “inconsistent with our philosophy of
criminal law.” Inour system, crime is understood as a “compound concept,” requiring both an “evil-
doing hand” and an “evil-meaning mind.”* The historic role of the mens rea requirement is to
exempl {rom punishment those who are not “blameworthy in mind” and thereby to limit punishment
1o persons who disregarded notice that their conduct was wrong.”” Mens rea also serves to achieve
proportionality of punishment for blameworthy acts - to make sure the punishment the law allows
“fits” the crime. It is mens rea, for example, that guaraniees that the harsher penalties for intentional

Federalization, supra note 7, at 896-908.

“An example is extortion under the Hobbs Act, 18 US.C. § 1951, In Evans v. Unired States, 504 U.S. 255
(1992), the Court expanded the concept of “extortion™ to include the passive acceptance of bribes and gratuities by
public officials. "The result was a dramatic increase in the maximum punishment available under other federal
statutes regulating bribery and gratuities offenses: the maximum punishment for bribery and gratuities gua extortion
is twenty vears, far in cxcess of the applicable maximums under the federal bribery statute (fifteen years for bribery
and two years for gratuitics, see 18 U.S.C. § 201(b)-(c}), the federal program bribery statute (ten years, see 18 U.S.C.
§ 666), and the theo-applicable maximum for “honest services” mail fraud (five vears, see 18 U.S.C. § 1341 (1992)).
For situations where courts expanded overlapping crimes in ways that increased the penalty available under other
lederal criminal statutes, see generally Smith, Proportionality and Federalization, supra note 7, at 908-930.

342 U.S. 246, 250 (1952).

14 at 251. Notice that, Morissette’s colorful reference to the “evil-doing hand™ notwithstanding, the actus
reus often is innocuous conduct. For example, the actus reus of mail fraud is simply using the mails, see 18 U.S.C. §
341, and the actus reus of Travel Act violations is interstate or intemational travel, see U.S.C. § 18 U.S.C. §
1932(a). The blameworthiness of such crimes comes entirely from mens rea - in the examples just given, the illicit
purpose for which the mails or channels of commerce are used. See 18 U.S.C. § 1341 (intent to defraud); id. §
1952(a) (intent to commit crimes).

1d. a 252.
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homicides will not be applied to accidental homicides.?

Importantly, the linkage between punishment and blameworthiness is no artifact from a
bygone retributivist age.  Although utilitarians reject the retributivist view that moral
blameworthiness is the justification for punishment, most utilitarians agree that moral
blamcworthiness as an “important limiting principle” for criminal punishment.” The fundamental
insight here is that there is considerable “utility” in moral “desert” - that a criminal law which
distributes punishment according to blameworthiness will more eflectively achieve its crime-
prevention goals than one which punishes regardless of the moral sentiments of the community.”

Despite the eritical importance of mens rea to the effectiveness and legitimacy of federal
criminal law, federal crimes often lack sufficient mens rea elements. Many federal crimes —
including very serious crimes — contain no express mens rea requirements.”’ Perhaps more
commonly, federal erimes include express mens rea requirements for part of the crime but are silent
as to the mens rea (if any) required for others.™ Here, it is evident that Congress intended to require
mens rea, but it is unclear whether Congress intended the express mens rea requirement to exclude
additional mens rca requirements.

HSee Smith, Proportional Mens Rea, supra note 7, at 133-35. As a consequence, the role of mens rea “is
broader than exempting morally blameless conduct from punishment. It involves limiting guilt and punishment in
accordance with the blameworthiness of the defendant’s act. The means of doing so differs. In some cases, mens rea
serves to carve morally innocent conduct out of the reach of a criminal statute whereas, in others, it ensures that
morally blameworthy conduct will not be punished out of proportion with its level of blameworthiness; in still others,
it does both. The goal, however, is the same: to ensure that guilt and punishment track the moral blameworthiness of
the conduct that gives rise to liability.” Id. at 136.

*H. PACKER, supra note 6, at 66-67. Packer was not alonc in this regard. As no less an autharity than Oliver
‘Wendell Holmes, Jr. declared, “a law which punished conduct which would not be blameworthy in the average memher
of the community would be tao severe far that community to bear.” O.W. HOLMES, IR, THE COMMON LAW 50 (1881).

“See generally Paul H. Robinson & John M. Darley, The Utility of Desert, 91 N.W. U. L. REv. 433 (1997)
(finding that deviations rom moral desert can undercut the criminal law’s moral credibility and hence its power to gain
coropliance by its moral authority).

7o give bul two examples, the National Firearms Act, 26 U, S, C. § 5861(d), construed in United Srates v.
Freed, 401 U.S. 601 (1971), makes it a serious felony to possess unregistered grenades and other “firearms.” but
contains no express mens rea requirements. Similarly, the Hobbs Act, 18 U.8.C. § 1951(a), makes it a crime 10
commit extortion, defined as obtaining money or property from another, with his consent, through the wronetul use
of coercion, 7d. § 1951(b)2). No ruens rea reguirements appear in the definition of the crime.

**The false statement statute, for example, requires that the false statement have been made “knowingly and
willfully™ but provides no mens rea requirement for the part of the crime requiring that the falsc statement have been
made in a matter within the jurisdiction of a federal agency. See 18 U.S.C. § 1001, Similarly, the federal child-
pornography law requires that the defendant “knowingly” transported or received a visual depiction, but prescribed
no mens rea either for the sexually explicit nature of the visual depiction or the fact that it involved minors, See 18
U.8.C. § 2252(a).

9.
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In many cascs, even when Congress includes mens rea terms in the definition of crimes, it
uses terminology, such as “willfully” and “maliciously,” that have no intrinsic meaning and whose
meaning may vary widely in different statutory contexts. Take. for example, “willfulness.”
“Willfulness” has a chamelcon-like quality in {ederal criminal law: “The word ‘wilifully” is
sometimes said to be ‘a word of many meanings’ whosc construction is olten dependent on the
context in which it appears. Most obviously it differentiates between deliberate and unwitting
conduct, but in the criminal law . . . a ‘willful” act is one undertaken with a ‘bad purpose.”*

The lack of consistent meanings attributed to cxpress mens rea lerms across statutes is
incvitable given the large universe of mens rea terms used in [ederal criminal law. Aecording to the
Brown Commission, known more formally as the National Commission for Reform of Federal
Criminal Law, federal criminal statutes contain a “staggering arrav” of mens rca terms.™  Afler
noting almost eighty different mens rea requircments contained in federal crimes, the Commission
explained:

Understandably, the courts have been unable (o find substantive correlates for all of
these varied descriptions of mental states and, in faet, the opinions display lar fewer
mental states than the statutory language. Not only does the statutory language not
rellect accurately or consistently what are the mental elements of the various crimes;
there is no discernible pattern or consistent rationale which explains why onc crime
1s defined or understood to require onc mental state and another crime another mental
state or indced no mental state al all.”

In situations such as the ones previously described, where the crimes enacied by Congress
contain incomprehensible or incompletely defined mens rea requirements, it is difficult, if not
impossible, to know which elements will require mens rea and the precise level omens rea that will
be required. Unlike the drafters of the Model Penal Code, for cxample, Congress has cnacted no
default level of mental culpability that applics when statules are silent as (0 mens Tea.*® Again in
contrast (o the Model Penal Code, there are no federal statutes that provide uniform definitions for

."‘l}rycm v, United States, 524 U.S. 184, 191 (1998) (citations omitted). Even when the “bad purpose™
definition of “willfuiness” is adopted, there still may be no consistency of usage. In Bryan, the Court ruled that, in
the context of a willful violation of federal fircarms requirements, “willfulness” mercly required proof that the
defendant understood, in a general way, that his conduct was illegal. 1d. In Ratlzaf v. United States, 510 U.S. 135
(1994), however, the Court adopted an even more stringent understanding of “wiltfulncss.™ In order o commit a
willful violations of the prohibition against “structuring™ a cash transaction in excess of $10.000 into smaller
transactions in order to evade currency transaction reporting requirements, the Court ruled, the defendant has to
know specifically that “structuring” is illegal. 1d. at 149

3] NATIONAL COMMISSION ON REFORM OF FEDERAL CRIMINAL 1,AWS, WORKING PAPERS 119 (1970).
*1d. at 119-20.

$See MODEL PENAL CODE § 2.02(3}) (prescribing “recklessness™ as the default MPC level of mental
culpability).
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menstealerms’ or supply interpretive rules specifying which clements require mens rea and. for the
ones that do, how to determine the precise level of mental culpability that is required.® In all these
respects, it is up to the federal courts (o decide, on an ad hoc basis, what additional mens rea
requircments to imposc (il any) and how to construe “willfulness™ and other vague mens rea terms.

"T'his confusing state ol allairs might be acceptable if the courts provided the clear interpretive
tools or inethods that Congress has failed to enact. Unfortunately, howcever, the courts have been
inconsistent in their approach to mens-rea sclection. Increasingly of late. the Supremc Court stands
ready to read mens rea requirements into statutes that are silent. in whole or part, as to mens rea, and
the reason is that the Court has placed renewed interest in making a morally culpable state of mind
a prerequisite to punishment.® This, however, is not invariably so.

Sometimes, courts treat legislative silence concerning mens rea as a legislative signal to
dispense with mens rea requirements. This is especially the case with regulatory crimes protecting
the public health, safety, and welfare. Even Morissetie v. United States, with its strong emphasis on
the usual requirement that a culpable mental state is a prerequisite to punishment, conceded that the
requirement may not apply to regulatory or other crimes not derived from the common law.* The
Court seized on this statement in United States v. Freed"' as justification for treating a felony
punishable by ten years in prison as a regulatory oilense requiring no mental culpabilty.

To be sure, more recent cases cast doubt on Morisserie and Freed in this respect. Among

See id. § 2.02(2)(a)-(d) (defining “purpose,” “knowledge,” recklessness,” and “negligence™).

HBGee id. § 2.02(1) (mandating that all “material elements™ of MPC offenses require mens rea); id. § 2.02(4)
(supplying interpretive rule to determine mens rea for all elements where mens rea is prescribed for part but not all of
an MPC offense).

¥ A good example is Staples v. United States, 511 U.S. 600 (1994). In that case, the defendant was
convicted for possession of an unregistercd machine gun despite his claimed ignorance of his rifle’s ability to fire
automatically. To the prosecution, all that mattered was that he knew his rifle was a gun. The Court disagreed. In
our gun-friendly culture, where ordinary fircarms arc lawful possessions in millions of houscholds, merc knowledge
that one is in posscssion of a gun lails to give notice of a potential violation. In order for the requisite culpable
mental state to exist, the government must prove the defendant knew the characteristic of his gun (its automatic-firing
capabilty) that placed it in the catcgory of “quasi~suspect” weapons as to which citizens expeet legal regulation,

MSee Morissette, 342 1.5, 246, (1952). As unfortunate as Morissenie’s dicta was in this respect, the Court
had previously held that the category of regulatory offenses that Morisserte later referred 10 as “public welfare
offenses” “dispenses with the conventional requirement for criminal conduct — awareness of some wrongdoing.™
United States v. Douerweich, 320 U1.S, at 281 (emphasis added).

401 U8 601, 607 (1971 (noting that common-law crimes belong to a “different catcgory™ than the
“expanding regulatory area involving activities affecting public health, safety. and welfare™ as to which rclaxed

mens-rea requirements apply).
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these cases are Arihur Andersen LLP v. United States,” Ratzlaf'v. United States,” and Staples v.
United States.* In each case, the Supreme Court adopted heightened mens rea requirements, and
two of these cases (Arthur Andersen and Ratzlaf) went so [ar as to make ignorance of the law a
defense.™ Fach time, the Court ratcheted up mens rea requircments for the stated purpose of
preventing conviction for morally blameless conduet.

These cases, [ believe, are best rcad as making a culpable mental stale a prerequisite for
punishment for all crimes, even regulatory offenses, As I have noted clscwhere:

[T]he Supreme Court has dramatically revitalized the mens rea requirement for
lederal crimes. The “guilty mind” requirement now aspires to exempt all “innocent™
{or morally blameless) conduct (rom punishment and restrict criminal statutes to
conduct that is “inevitably nefarions.” When a literal interprctation of a federal
criminal statute could encompass “innocent™ behavior, courts stand ready to impose
heightened mens rea requirements designed to excmpt all such behavior from
punishment. The goal of current federal mens rea doctrine, in other words, is nothing
short of protecting moral innocence against the stigma and penalties of criminal
punishment.*

The fact remains, however, that Freed and cases like it have never been overturned. Unless that
happens, confusion will persist - and, with it, the possibility that a culpablc mental state may be not
be required for somc crimes, especially regulatory offenses involving health and safety concerns.

One thing, however, is certain: as long as Congress faiis to make proof of a culpable mental
statc an unyielding prerequisile to punishment, federal prosecutors will continue to watcr down mens
rea Tequirements in ways that allow conviction without blamcworthiness, That is exactly what
prosecutors did, lor example, in Arthur Andersen during the wave of post-Enron hysteria over
corporate fraud. In seeking to convict Enron’s accounting firm of'the “corrupt persuasion” form of
obstruction of justice, prosecutors - flatly disregarding the lesson of cases like Staples and Ratzlaf
— argued for mcredibly weak mens rea requirements that, as the Court noted, would have

544 U.S. 696 (2000).
B510 U LS. 135 (1994),
511 ULS. 600 (1994),

Bas previously explained, Ratzlaf held that, to be guilty of willfully violating the “structuring” ban,
defendants must have known that “structuring” is illegal. See supra note 33. Arthur Andersen held thal ordering the
destruction of documents to keep them out of the hands of federal investigators cannot be considered “knowing
corruption,” within the meaning of 18 U.S.C. § [512(b). unless the person who gave the order knew he was acting
itlegally. See drthur Andersen, 544 U.S, at 706.

46,

Smith, Proportional Mens Rea, supranote 7, at [27 (footnotes omitted): see generally john S, Wiley Jr.,
Not Gutlty by Reason of Blamelessness: Culpability in Federal Crimina Interpretation, 85 Va. L. Rev. 1021 (1999},
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criminalized entirely innocuous conduct.”’

Although the Supreme Court unanimously rejected the Justice Department’s efforts and
overturned Arthur Andersen’s conviction, the firm has less cause to celebrate than one might think.
After being convicled on a prosecution theory so aggressive that it could not win even a single vote
from the Justices, the firm — once a “Big Five” accounting firm — went out of the consulting
business. Evennow that it no longer stands convicled of a crime, its reputation has, in all likelihood,
been damaged beyond repair. Its own conduct in the Enron matter had a lot to do with that, of
course, but so did the overzealousness of [ederal prosecutors in exploiting the serious imperfections
in the federal mens rea doctrine. The Arthur Andersen episode simultancously shows the need for
substantial mens rea reform - and the high cost of not having strong mens rea requirements.

E. Disproportionately Severe Penalties

Of the wide array of eritiques that have been leveled against federal criminal law in recent
decades, one of the most consistent is that it frequently produces disproportionately severe sentences.
Especially in the frequently prosccuted area of drug and firearms offenses (which account for roughly
half of all federal prosecutions), federal mandatory minimums sentences sometime equal or exceed
the maximum punishment that would be available in state court for parallel offenses.™ As a result
of tough federal mandatory minimums and sentencing guidelines that are considerably harsher than
those followed in many states, “similarly situnated offenders now receive radically different sentences
in federal and state court,™

Even defenders of tough, guidelines-based sentencing have criticized the proliferation of
mandatory minimums throughout federal law. As former U.S. District Judge Paul G. Casscll has
noted, “many of the[] “horror stories’ [in federal sentencing] stem from mandatory minimums in
general and the narcolics mandatory minimums in particular,”™" Consistent with this view, the U.S.
Sentencing Commission recommended long ago that statutory mandatory minimums be repealed in

T he government’s interpretation would have made it a crime to either withhold documents rom federal
investigators or to destray documents pursuant to the sort of document-retention policies that are commonplace in
the business world, even if the person responsible for nondisclosure or destruction of the documents honestly
believed he was acting lawfully - and cven if the person did not know, or have reason to know, that the documents
pertained to a federal investigation. See Arthur Anelersen, 544 1.8, at 705-08,

See generally Steven D. Clymer, Uneqgual Justice: The Federalization of Criminal Law, 70'S. Cal. 1. Rev.
643, 674 (1997),

“Sara Sun Beale, Too Many and Yet Too Few: New Principles (o Define the Proper Limits for Federal Criminal
Jurisdiction. 46 Hastings 1..J. 979, 962 (1995). As an example, Professor Sara Sun Beale cites federal drug offenses,
which result in sentences that are often “ten or even twenty times higher” than the sentences thai would be imposed in
state court for the same conduct. 1d. at 998-99.

*paul G. Cassell, Ton Severe? A Defense of the Federal Sentencing Guidelines (and a Critique of Federal
Mandatory Minimums), 56 Stan. L. Rev, 1017, 1045 (2004),

13-
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favor of its morc context-specific, guidelines-based approach to sentencing.”'

Despile these sensible recommendations, the number of provisions for mandatory minimum
sentences, like the number of federal crimnes, has increased considerably. Consider the following:

There arc approximatcly one hundred different provisions in the federal criminal
code imposing mandatory minimum sentences, and a number of these provisions
concern the frequently prosecuted areas of drug and weapons offenses. The impact
of these provisions is far greater than their number would supgest. For example,
between 1984 and 1991 alone, “nearly 60,000 cases™ were sentenced pursuant 10
mandatory minimums.”

The presence of such severe penalties on the federal books is directly related to
overcriminalization, in two different respects. Mostobviously, the extreme penalties that federal law
affords are a product of overeriminalization. Higher penalties, like new crimes, are a cheap but
politically effective means through which legislators can signal to their constituency that they are
“tough” on crime.

Furthermore, the severity of federal penalties serves to exacerbate, in a fairly dramatic way,
the problem of overeriminalization. The point is that federal prosecutors arc much more likely to
bring prosecutions tor the kinds of crimes that carry unusually high penalties, as compared o state
law. The ability of high penalties (o skew federal enlorcement policies may be why drug offenscs
are the most commonly prosecuted federal crimes and why crimes regularly prosecuted in state court
account for the bulk of the federal prosecutions annually.

To see the kind of mischief that unusually high federal penalties can cause, consider United
States v. Armsirong.” By virtue of the infamous 100-1 “crack™/powder cocaine rule, federal
sentences for oftenders convicted of dealing crack cocaine faced far excecded the penaltics they
would have faced had they not been targeted for federal prosecution, The high penalties under state
law resulted in more federal erack prosecutions - and enormous racial disparitics in sentencing in
which cighty-six percent of federal defendants convicted for dealing crack were black {only [our
percent were white) and blacks “on average received sentences over 40% longer than whites.™

In a historic move. Congress finally addressed this unjust situation earlier this year, albeit in
a manner that operates prospectively only. Under the Fair Sentencing Act of 2010, which passed
with bipartisan support, Congress rejected the 100-1 rule in favor of a more defensible 18-1 rule.
Congress also acted to ameliorate the harsh statutory mandatory minimums for crack offenses,
raising the drug quantity nccessary to trigger the mandatory minimums for crack and even going so

$1See United States Sentencing Commission, Report on Mandatory Minimum Penalties in the Federal
Criminal Justice System (1991).

*2gmith, Proportionality and Federalization, supra note 7, at 893 (foolnotes omitted).

3517 (4.8, 436 (1996).

g, at 479-80 {Stevens, J.. dissenting}.

* Pub, 1., 111-220. § 1, Aug. 3, 2010, 124 Stat. 2372 (amending 21 U.S.C. §§ 841, 844 & 960).
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far as to repeal outright the mandatory minimum {or simple possession of crack.

Having recently addressed itself to the problems that needlessly severe punishments caused
in the area ol crack offenses, Congress should recognize that crack offenses were far from the only
federal offenses with unusually scvere sentences and harsh mandatory minimums. These other
offenses are worthy ol the same thoughtlul attention Congress eventually gave to crack offenscs to
cnsure that such severity in federal sentencing policy is appropriate and just.

F. Inudequate Defenses

Although not often recognized as such, defenses are an important element in the
overcriminalization debate. The problem is not just that there are too many crimes, and crimes are
poorly defined. The deeper problem is that overcriminalization tends to treat the criminal law as a
one-way ratchet: while crimes are continuously cnacted and cast in very broad, capacious language
(language that prosecutors and courts make even broader through expansive interpretations), the
defenses to criminal liability arc few in numher and framed incredibly narrowly.

This is unfortunate because detenses have a vital role to play in keeping criminal liability
within appropriate bounds. This is easy (o see with “justification” defenses, such as sell~delense and
neceessity. Such defenses exist to exempt from criminal liability otherwisc illegal conduct that is
morally justified in the circumstances. Using force to repel a rapist, or breaking into a house as a
necessary means of rescuing an occupant from a deadly fire, for example, arc exempt from
punishment even though, in other circumstances, the law punishes using force against others or
breaking into houses.

Other defensces, called “excuses,” differ from justification defenscs in that excuses coneern
blameworthy conduct. Nonetheless, like justification defenses, excuses serve to prevent convielion
in circumstances where punishment would be unfair. Where, for example, a person committed a
crime duc to insanity or duress, the law withholds punishment —not becausc the crimes were morally
appropriate or justified, but rather because, in such extreme circumstances, the lawbreaker cannot
fairly be blamed for his crimes.

In the tederal system, some crimes include statutory defenses specific to those crimes. The
crime of perjury, for example, carries a recantation defense: if a witness voluntarily admits the falsity
of a perjured statement in a timely manner, “such admission shall bar prosccution under this
section.”™ Such crime-specific defenses are rare, comparatively speaking. Most federal crimes
contain no such defenses. In those situations, the only defenses available to defendants will be the
classic common law defenses, such as insanity, necessity. durcss, and entrapment - defenscs that.
with the exception of the insanily delense, are not recognized by statute.”

The federal courts have exacerbated the one-way ratchet nature of overcriminalization. The
same courts that so often create ¢rimes (by expansively interpreting ambiguous criminal laws, in

18 ULS.C. § 1623(c).

The insanity defense is recognized by statute, but only because Congress sought to limit the defense in the
wake of Yohn Hinckley’s acquittal, on insanity grounds, for the attempted assassination of President Ronald Reagan.
See 18 U.S.C. § 17. Prior to that point, the insanity defense, like other common law defenses, existed in the federal
system through decisional law only.
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violation of the rule of lenity) refuse to create defenses to crimes.

In Brogan v. United States, lor example, the Supreme Court refused lo recognize an
“exculpatory no” defense to false statement charpes.® The majority declarced, flatly, that “[c]ourts
may not create their own limitations on |eriminal| legislation, no matter how alluring the policy
arguments for doing so.,” the obvious implication being that it is for Congress alone to determine
whether criminal conduct be exempt from punishment.™ Ironically, although courts will create
crimes under the guise of statutory interpretation, they will not create defenses.

Worse still, a recent Supreme Court decision has called into serious question the very
existence of the classic common law defenses. In United States v. Qakland Cannabis Buyers’
Cooperative,” a casc involving whether medical necessity is a defensc to federal drug charges, the
majority opinion contained sweeping dicta suggesting that necessity and other nonstatutory defenses
may be inappropriate in federal prosecutions. Absent codification by statute, the Court viewed the
necessity defense (and, by extension, other non-statutory defenses) not only as “controversial” but
“especially so™ because “federal crimes are defined by statute rather than by common law.™' Tbe
disturbing implication is that there may be no defenses at all in federal cases except those few
specifically created by Congress.
jiis SOLUTIONS

The {inal topic lor discussion is potential solutions [or overcriminalization. My diseussion
ofthis topic is not intended to be exhaustive. The goal is simply to identify some reforms that would
reduce the harm{ul eflects of overcriminalization even if Congress is unwilling or unable to take the
more drastic (but entirely appropriate) step of narrowing or repealing scores of federal crimes.
Indeed, I think these reforms are so important that they should be implemented in their own right,
even if the number and scope of federal crimes is significantly reduced.

A. Criminal “Code” Review

The {irst step is for Congress to take precise stock of where we are in federal criminal law
today tbrough a thorough, top-to-bottom review of federal eriminal law. Once the review process
has identified all of the existing statutes punishing a particular type of crime, Congress can then
decide whether such a multiplicity of overlapping statutes is warranted. Ifit is not, then unnecessary

522 U.8. 398 (1998). The “exculpatory no™ doctrine would have exermpted from punishment under the
false statements statute, 18 U.S.C. § 1001, statements that consist only of a false denial of guilt.

Id. at 408.
60can 13 1
532 1.5, 483 {2001).
51d. at 490. Ultimately, the Court did not rest on this broad ground but instead on the narrow that the
Controlled Substances Act impliedly precloded necessity arguments for medicinal uses of marijuana and other

“Schedule " drugs. Id. at 494.95.

-16-



81

overlap should be climinated.”” Whether or not that happens, the review process should aim to bring
much-nceded uniformity to the definition and grading of overlapping crimes and to organize the
crimes in a singlc title in a readily accessible format. Through this review process, federal criminal
law can be streamlined and rationalized, and made more aceessible to the regulated public.

A commission on the order of the Brown Commiission would be the ideal vehicle to bring
much-needed cohesiveness and organization to the lengthy roster of existing federal crimes.
Through a new review commission, the Brown Commission’s vital work of bringing modern crime
definition techniques — techniques heavily, and quite properly, influenced by the American Law
Institute’s Model Penal Code — 10 bear in rationalizing federal criminal law can finally be
completed.”

Indeed, this work is so important that Congress might wish to consider making the criminal
code review commission a permanent body, akin to the Sentencing Commission. A permanent body
devoted to criminal code reform could aid the Judiciary Commitlee, and Congress as a whole, in
determining the need for new crimes and, where new crimes arc warranted, draft the proposcd
legislation. It could also review court decisions on an ongoing basis, as the Sentencing Commission
does in its area of responsibility, o identify interpretive questions being addressed in the courts that
might be fruitful subjccts of clarifying legislation.

However the review process might be structured, it is critical that Congress recognize that
there is a continuing nced to monitor how new criminal enactments {it within the framework of
existing crimes. The ad hoc accretion of new crimes over many decades, without periodic review
and reform, is preciscly what has made federal criminal law the utter mess that it is today, As
important as it is o rectify past mistakes, it is equally important to put safeguards in place against
future repetition of those mistakes. A criminal code review commission (and, ideally, a permanent
one) is one such safepuard.

B. Legislative ""Best Practices”
Given that many of the problems associated with overcriminalization arc the result of poor

crime definition, it is imperative that Congress aim (o improve the quality of the crime-enactment
process. There are at least two ways to accomplish this goal.

First, House and Senate rules should require that all proposed ¢rimes, and all amendments
Lo existing crimes, must be relerred to the House and Scnate Judiciary Committees for review and
committee passage prior to reaching the floor. Those commitiees and their stafl have considerable
expertise in writing criminal laws and thus and will be more likely to do an cffective job drafting

62 . . P . .

“* Another way to arrive at the same result, without eliminating redundancies across statutes, would be to
enact a rule requiring prosccutors, in cascs of overlapping crimes, to prosecute under the most specific statute. See
Smith, Proportionality and Federalization, supra note 7, at 944-49.

SiA major stumbling block to cnactment of the Brown Commission’s proposed revised federal code was
that it considerably expanded the reach of certain crimes by removing jurisdictional hooks from the definition of
individual offenses. See Gainer, supra note 9, at 131-32. Although removing jurisdictional elements from crimina!
statutes facilitates crime definition, | believe it would be a serious mistake to extend federal crimes (o the {ull extent
of their permissible constitutional reach. To do so would be to take a body of [ederal crimes that is already too
bread and make it cven breader.
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crime bills than Members and staff focuscd on other kinds of matters.* If a permanent code review
commission is created, it could be tasked with reviewing proposed crime legislation in the first
instance (and perhaps issuing the measure for public comment through a proeess similar to notice-
and-comment rulemaking), belore the legistation is referred to the Judiciary Committees.

Second, House and Scnate rules should require that a formal needs asscssment be prepared
before any new crime, or amendment to an existing crime, may be passed. Such an assessment
should require: (1) a comprehensive statement of all existing federal laws addressing the subject-
matter of the proposed legislation, (2) an explanation of why new legislation is necessary in light of
existing federal and state laws on the subject, and (3) an explanation of how the penalties available
under other laws, state and federal, comparc to the proposcd new penalties. The purpose of this
reform is to avoid the problem of federal crimes being passed that needlessly duplicate state criminal
law and o[ overlapping federal crimes that are inconsistently defined or graded. Only if Congress
is apprised of the existing crimes in an area can it inteligently decided whether new legislation is
even needed and, if so, how proposed new legislation would interact with and affect existing law.

C. The Rule of Lenity

No matter how carcful Congress is in wriling new crimes, there will inevitably be some
degree of ambiguity in the definition of erimes. With simple and complex criminal statutes alike,
novel interpretive issues, not foreseen or [ully appreciated at the ime of enactment, will arise in real-
world prosccutions, and the impreeision of human language will often confound even the more
deliberative efforts to define crimes clearly. The federal courts, therefore, will continue to have an
important rolc in defining crimes through statutory interpretation.

As long as the rule of lenity remains a matter of judicial policy only, courts will continue to
succumb to the temptation to construe ambiguous crimes expansively and, in doing so, exacerbate
the adverse ellects of overcritninalization. In some cases, expanding the reach ot ambiguous crimes
may raise no fair warning concerns, but in others they will - and fair warning problems are
particularly likely in the case ol highly technical regulatory or other mala prohibita crimes, wherce
the law itself is the only source for notice of one’s legal obligations.

Elevating the venerable rule of lenity to the level of legislative command will help avoid the
unfair surprise that can result from expansive interpretations of criminal statutes. It will also
promote the separation ol powers and democratic legitimacy by reserving to Congress — not the
judiciary and the Justice Department - the fundamental policy choice of whether or not certain acts
should be treated as crimes and what is the proper penally for those acts.

D. Mens Rea Reforms

Adequate mens rea requirements play a vital role in keeping federal eriminal liability within
appropriate bounds. They serve to guarantee that persons will not tace conviction for federal crimes
unless they had fair warning of potential liability and acted with a culpable mental state.

F’“/\ccordingm a recent analysis issued by the Heritage Foundation and the National Association of
Criminal Defense Lawyers, criminal bills that go through the Judiciary Committees tend to be much better defined
than those that do not. See Brian W. Walsh & Tiffany M. Joslyn, Withowut Insent: How Congress is Eroding the
Criminal {ntent Requirement in Federal Law. at 28-30 (20107.
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Nevertheless, absent two main reforms, it will be the rare case that mens rea requirements will be
sutticient for their important work.

First, Congress should cnact defaull rules bolstering the effectiveness of mens rea
requircments in federal crimes. The Model Penal Code states that all “material elements™ of a crime
require mens rea® and that, absent provision (o the contrary, “recklessness™ is the default level of
mental culpability nccessary lor conviction of a crime.*® These provisions avoid the danger that
courts will construe legislative silence as (o mens rea as a signal to impose strict liability, and they
(and related interpretive rules) make it possible to identify, in advance, the mens rea requircment
applicable to each element of an MPC offense.

Unless Congress enacts the culpability structure and ancillary interpretive rules of the Modcl
Penal Code —as the Brown Commission recommended decades ago —~ mens-rea selection will
continuc to be clouded in enormous confusion in federal cases. This will be especially true in the
area of regulatory crimes involving heatl, safety, and welfare concerns, where the federal courts have
proven to be fairly quick to dispense with traditional mens rea requirements. even when serious
injustice may result.

Second, Congress should strcamline and harmonize the universe of mens tea terms used in
federal criminal law. With almost one hundred different mens rea terms uscd in thousands of federal
crimes, itis difficult, il not impossible, to maintain consistency of usage and meaning across statutes.
As the Brown Commission rccognized, this “staggering array™’ of mens rca terms is both
unnecessary and counterproductive. With careful definition, the Model Penal Code’s four mens rea
terms - “purpose,” “knowledge,” “recklessness,” and “negligence” — can express any desired level
of mental culpability, and do so while achicving consistency of meaning and usage across statutes.
Federal mens rea requirements would be greatly strengthened by adopting the Model Penal Code’s
streamlined vocabulary of mens rea.

E. Penalty Review

The time has come lor Congress to undertake a comnprehensive review of fedceral penaltics.
With the proliferation of statutory mandatory minimums and the eontinued influence ol severe
sentencing guidelines, ithas long been clear that many overlapping offenses are punished much more
harshly under fedcral law than state law. This creates incentives for federal prosceutors to cxploit
the virtually complete overlap between lederal and statc criminal law by increasing enforcement
efforts in drugs and other arcas where federal penalties are much harsher than the penalties typically
available in state court.

Particularly given that the degree of overlap between lederal and state criminal law is likely
to remain unchanged. Congress should make sure that federal sentencing policies do not create

PMOUEL PENAL CODE §2.02(13.

1d. § 2.02(3).

7] NATIONAL COMMISSION ON REFORM OF FEDERAL CRIMINAL LAWS, WORKING PAPERS 119 (1970).
¥See id. § 2.02(2)(a)-(d) {defining these mental states).
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unwarranted incentives for (ederal prosecutors to exploil overcriminalization. As with cleaning up
federal crimes, the place to begin is with a thorough review of the penalties available in federal court
for crimes also punishable under state law.*® The logical body to perform that review is the
Scntencing Commission. With precisc data about how the penalties for overlapping federal crimes
compare with typical state punishments for the same crimes, Congress will be in a position to decide
whcther the penalties under federal law remain appropriate.

F. Affirmative Defenses

Particularly when there are so many crimes on the federal books, it is vital for Congress to
ensure that appropriate defenses are available in {ederal law. Now that necessity and other classic
common law defenses have come under attack in the federal courts,” Congress should codify those
defenses so that there will be no question that these defenses remain available in federal
prosecutions. Absent such action. common law defenses created to prevent unjust punishment will
remain on uncertain footing in federal cases.

Morcover, Congress should cnact a limited mistake-of-law defense. A major problem with
the proliferation of poorly detined regulatory and other mala prohibita crimes is that they otten fail
to give fair warning of the prohibited conduct. This problem can (and hopefully will) be ameliorated
through more etfective crime definition and codification of the rule of lenity. The goal of providing
fair warning is sufficiently important, and sufficiently difficult to achieve, that further protection is
appropriate in the form of certain mistake-of-law defenses.

Several states have enacted laws mistake of law defenses. For example, the Model Penal
Code and many states contain provisions atfording a defense for mistakes of criminal law
atiributable to official misstatements of law,”' These laws recognize that it is unfair to convict
individuals for conduct they reasonably believed to be lawful based on assurances from authoritative
but mistaken official sources. In thesc circumstances, the crimes are attributable to the official
misstatement ol law, not the blameworthy choice of the defendant.

Other states have gone cven farther in recognizing mistakce-of-criminal-law defenses, and
Congress should as well, In New Jersey, lor example, there is a statutory defense, applicable to all
crimes, for mistakes of criminal law. The delense applies where the defendant “diligently pursucs
all means available to ascertain the meaning and application of the offense to his conduct and
honestly and in good faith concludes his conduct is not an offense in circumstances in which a

% Afler United States v. Booker, 543 U.S, 220 (2005), which made the federal sentencing guidelines
advisory only, there is no need to revisit the sentencing guidelines. District Courts continue to follow the guidelines
in most cases although they now have greater latitude to deviate from the guidelines in cases where they see sound
penological reasons to do so. See generally NORMAN ABRAMS, £7 AL, FEDERAL CRIMINAL LAW AND TS
ENFORCEMENT 1028 (West 2010) (citing data).

"See United States v. Oakland Cannabis Buvers’ Coop., 332 11.8. 483 (2001) (questioning the propriety of
allowing defendants to use necessity and other non-statutory defenses to escape federal criminal liability).

"Section 2.04 of the Model Code allows an official misstatement defense for situations where the defendant
acted in “reasonable reliance upon an official statement of the law, afterward declared to be invalid or erroneous,”
emanating (rom a court, enforcement oflicial, or certain other authoritative sources, MODEL PEnaL CobE §
2.04(3)(b). At least seventeen states have enacted similar provisions. See. e g, TExAS Penat Cong, art. 8.03
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law-abiding and prudent person would also so conclude.””

Given how difficult it can be to find applicable federal crimes and determine what they mean,
a detense for good-faith mistakes of criminal law (and reasonable ignorance of the criminal law)
would be a particularly valuable addition to federal criminal law. In addition to providing a
safcgnard against conviction for morally upright, law-abiding behavior, such defenses would provide
greater incentives for Congress and federal agencies to write laws that carry criminal penalties in
clear, casily understandable terms — and, critically, for federal prosecutors not to charge individuals
who were reasonably mistaken about the existence, meaning, or application of a criminal law. To
the extent lawmakers fail to write clear laws, defendants who made diligent, good-faith eftforts to
obey the law do not deserve punishment.

* * *

This concludes my statement. Again, | thank the Subcommittee for allowing me to appear
today and for its attention to the problem of overcriminalization. I would be happy to answer any
questions the members of the Subcommittee may have for me at this time.

TINLY STAT, ANN. 2C:2-4(c)}3). Some states have recognized equivalent defenses by court decision. See,
e.g.. State v. Long, 65 A.2d 489 (Del, 1949},

21

Mr. ScOTT. Professor Smith, we didn’t repeal the crack and pow-
der disparity. We adjusted it. We improved it. We didn’t quite re-
peal it. We still have a little more work to do.

Professor Podgor.
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TESTIMONY OF ELLEN S. PODGOR, LeROY HIGHBAUGH, SEN-
IOR RESEARCH CHAIR AND PROFESSOR OF LAW, STETSON
UNIVERSITY COLLEGE OF LAW, GULFPORT, FL

Ms. PopGOR. Thank you, Chairman Conyers, thank you Chair-
man Scott, Ranking Member Gohmert, for allowing me the oppor-
tunity to speak to you about this important topic of overcrim-
inalization.

My name is Ellen Podgor, and I am a professor of law at Stetson
University College of Law. I practiced law as both a prosecutor, a
deputy prosecutor, and on the defense side, and I am now a pro-
fessor of law, altogether stretching a period in excess of 30 years.

I have been teaching and authoring books and articles on the
subjects of criminal law, white-color crime, and legal ethics for
many years, and I feel that my background allows me to offer you
a balanced perspective on overcriminalization issues that are being
addressed by this Committee.

Clearly we are all opposed to crime. The goal to eradicate its ex-
istence is of the utmost importance. Laws that punish individuals
when they commit crimes serve the important goals of deterring fu-
ture criminality and isolating those who may present harm to soci-
ety, and, as Representative Conyers points out, educating those
who need the education.

But efforts toward achieving these goals are hampered by the re-
ality that in some cases criminality is not clearly defined, and soci-
ety is not properly notified of what conduct is prohibited by law.
If we were speaking about murder, rape, robbery, or arson, or other
common law—malem in se—types of crimes, we wouldn’t be having
this conversation.

We all know these crimes are wrong and that such conduct will
result in harsh punishment. The problem arises with respect to
malum prohibitum crimes; crimes enacted by Congress that have
enormous breadth; crimes that often do not require that the ac-
cused acted with criminal intent; and in many cases, crimes that
are scattered throughout the 50 titles of the Federal Code.

Overcriminalization is a twofold problem, and I agree with Pro-
fessor Smith in that regard, the number of statutes and the
breadth of the statutes. You have my written remarks that elabo-
rate on how overcriminalization increases prosecutorial discretion
and judicial creativity, all at the expense of the legislative function.

It is important that legislatures not assign their lawmaking func-
tion to the other branches.

I will speak briefly today about three solutions that I believe can
assist you with solving this problem.

With over 4,450 Federal criminal statutes, with thousands more
regulatory provisions that allow for criminal punishment, and with
these numbers continually growing, something needs to be done.

First, there needs to be reform of the legislative drafting process.
I recommend instituting reporting requirements, ascertaining
whether there truly is a need for the new legislation, and whether
constitutional authority was intended to cover that conduct. It
would offer safeguards to haphazard legislative drafting and agen-
cy-focused initiatives. It also avoids federalism problems that may
plague the law when eventually reaching court review.
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Overcriminalization places financial stress on limited resources,
and so there needs to be ample consideration of the costs of enact-
ing new legislation and the resources that are available for imple-
mentation.

A final component of reforming the legislative drafting process is
to require reflection on the overcriminalization problem on an an-
nual basis. This can best be accomplished through data collection
of new criminal statutes that are passed to examine how they are
used. New statutes that are continually used in tandem with exist-
ing laws are suspect as to whether they are truly needed to remedy
a gap in the law.

The second solution I recommend is to strengthen the mens rea
terms in statutes and to provide a default mens rea for the situa-
tions when it might be unclear. It is important that Federal stat-
utes provide a clear statement of mens rea, that the accused knew
his or her conduct was illegal. The American Law Institute’s Model
Penal Code has a default mens rea, and the Federal Criminal Code
should exceed what is required in the Model Penal Code as it crim-
inalizes malem prohibitum conduct that is not always nefarious or
presumptively considered illegal. Having a specific mens rea termi-
nology in statutes and a default mens rea as a safety net may still
leave gaps needing interpretation.

So the third solution I would recommend is to codify the rule of
lenity. The rule of lenity requires ambiguous criminal laws to be
interpreted in favor of the defendants subjected to them. As Chief
Justice Marshall in 1820 noted, it is the legislature, not the court,
which is to define a crime and ordain its punishment.

Some States have moved in this direction; my own State, Florida,
for example. Overcriminalization is a flaw of our criminal justice
process that needs a remedy. I do understand that it is difficult to
change the existing mentality of addressing immediate problems
with criminalization. The solutions recommended here take an im-
portant step in restoring the importance of the legislative role. The
cycle of recriminalizing conduct every time an event occurs needs
to stop.

Thank you very, very much for this opportunity today.

[The prepared statement of Ms. Podgor follows:]
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Before discussing any of the details of my personal story, I would first like to say thank
you to Chairman Scott, Ranking Member Gohmert, and the members of the
subcommittee for taking the time to hold a hearing on the problem of overcriminalization.
I have to admit that up until a few years ago, I had never heard of the term
overcriminalization or given much thought to what it meant. It wasn’t until I began
reading materials on criminal law during my time in prison that T quickly came to realize
that I already knew much more about the topic than anyone would ever care to know.

I have been asked to testify before this subcommittee because I am what many people
call a “victim” of overcriminalization. Treally don’t like to think of myself as a victim of
anything, but there is no arguing that there is some accuracy to the label. No matter how
you frame it, the truth is that T am a convicted felon who has just spent the last six years
of my life in federal prison for entering into a contract to buy lobsters. The specifics of
the case are slightly more complicated than that, but that was more or less the basis for
my overall conviction. It may sound crazy, but sadly, it’s true.

But I'm not testifying here today to complain about my personal predicament or to seek
publicity for my case. 1T simply wish to prevent other Americans from having to go
through the same terrible ordeal that my family and I have had to endure. If I can help
just one family avoid the pain and suffering of watching a loved one go to prison because
of vague and overbroad laws, then T will consider my appearance here a success.
Similarly, if my story can somehow aid the overall effort to achieve meaningful criminal
justice reform by alerting those of you here on Capitol Hill to the negative effect of
poorly written laws, then T will have done what T came to Washington to do.

Looking at my story objectively, it is relatively hard to explain how this all happened to
me. T am and have always been a quiet, hard-working, law-abiding, family man. T am
first and foremost a husband and a father. T live for my three children and my wife and
would do anything and everything to make them happy. I am also one of Florida’s small
businessmen... or at least T was. T have always valued hard work, dedication, and self-
reliance, and have attempted to lead a life grounded in these principles. These are the
values my parents instilled in me as a young boy, and they are the ideals that T have
worked to pass along to my children. Strong values, however, do not prevent bad things
from happening to good people. Life has a way of challenging everyone, and it
challenged me in a way that T never could have expected — by catching me in an
overcriminalization trap.

T have been in the commercial seafood business since 1986. I met one of my co-
defendants, David Henson McNab, that year and we struck up a arrangement where T
would buy his catches of lobster tails and resell them. Some of the seafood I purchased
from him might well have been passed around your dinner table at home or ended up on
your plate at a restaurant. We built a good business relationship over the course of the
next fifteen years, and our relationship quickly blossomed into a friendship. Through
hard work and determination, T was able to build my small company, Horizon Seafood,
into a successful business. It by no means made me rich, but it did earn me enough to
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provide for my wife and three children. It was my little piece of the American dream.
Little did I know, however, that a single boatload of Honduran lobsters would soon turn
my dream into a nightmare.

Between 1986 and 1992, David and I engaged in a number of successful business deals.
It was during that time that T met my other co-defendant, Robert Blandford. Bob
Blandford was a seafood broker who had developed many good customers for lobster
tails. With my ability to purchase high-quality seafood and Bob’s extensive customer
base, we started a relationship that eventually became a partnership. There was no need
for anything in writing. As is the custom in the seafood business, things were sealed with
a handshake.

In 1995, Bob and T joined forces to purchase and distribute seafood, including lobster
tails from David. We imported the lobsters under the banner of Bob’s company,
Seamerica. As was always the case in my dealings with David, his product was of the
highest quality and always delivered on schedule. There was never a problem with his
operation or personal character.

In early 1999, Bob and T agreed to buy a typical load of Caribbean spiny lobster from
David to be delivered to his facility in Bayou La Batre, Alabama, in February. As usual,
we planned to sell it to larger distributors throughout the United States. Tt was no
different than any of the other hundreds of deals we did over the years. Every one of our
shipments always cleared customs and passed FDA inspection even after being held up at
times for random sampling and testing.

What was different this time was that David never delivered on the contract because the
contents of his ship were seized by the National Marine Fishery Service (NMFS) in
Bayou La Batre. Bob and T didn’t know the reason for the seizure at the time, but we
surely weren’t happy about the missed delivery. Tt put us behind the eight ball on our
sales to distributors and forced us to find other options for the lobster we needed.
Because we had no reason to think otherwise, our attention at the time was purely on the
business effects of the government seizure. We had no clue that the taking of the lobster
by the NMFS would be the first step toward finding ourselves charged with felony
conspiracy and smuggling charges.

As time passed, we learned more details about the seizure of David’s lobsters. The
NMFS had evidently received an anonymous fax (most likely from one of David’s
fishing competitors) stating that a shipment of “undersized (3 & 4 o0z) lobster tails” was
coming into Bayou La Batre at the exact time David was due in port. This supposedly
violated some Honduran regulation, but not U.S. law. After the NMFS acted upon the
tip, it held David’s boat and its contents in port for a number of weeks before finally
offloading the lobster and shipping it to a government-owned freezer in Florida.

During the next six months, we heard of negotiations between David’s attorneys and the
attorneys for the government. In fact, my lawyer was told that a deal had been struck
between David and the federal government, whereby the government would confiscate

%)
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the percentage of lobster that was said to be in violation of Honduran law and release the
balance to David for return to Honduras. The government also assured David’s attorneys
that this was strictly a civil matter and would not involve criminal charges.

Nothing could have been further from the truth. A short time later both Bob and I were
called before a federal grand jury in Mobile, Alabama. The next thing I knew, armed
agents from the FBI, IRS, and NMFS showed up at my house in Pinecrest, Florida, with
search warrants. I was shocked, appalled, and scared all at the same time. As my office
was based out of my house, my family was also there. It was 7:00 in the morning and my
wife, my mother-in-law, and my daughter were herded in their night clothes into the
living room and told to sit and be quiet. Needless to say, they were frightened to death.

Not long after this incident, a similar group of federal agents came to my house a 6:00 in
the morning to arrest me. They found only my son and his girlfriend there as I was in
North Carolina at the time. After threatening my son with arrest if he did not tell them
where I was, he called me and I had my attorney contact them at the house and agree that
T would self-surrender in Mobile, Alabama. The government was treating my family like
I was a suspected murderer rather than a seafood purchaser. I couldn’t believe it.

After my arrest, I eventually found out that I was being charged with smuggling and
conspiracy based upon violations of Honduran fishing regulations that applied to me
under a federal law known as the Lacey Act. Twas being prosecuted by the United States
government because the lobsters that T had contracted to buy were allegedly in violation
of three Honduran administrative rules. The first regulation supposedly required that all
lobsters be packaged in cardboard boxes rather than plastic bags for shipping purposes.
The second supposedly required that all lobsters caught and sold be at least five and a
half inches in length. The third supposedly prohibited the harvesting and sale of all egg-
bearing lobsters. T was facing multiple years in prison and thousands of dollars in fines if
found guilty.

T couldn’t understand how T was wrapped up in all of this. T had never seen the lobsters
on David’s boat, nor did T know anything about these specific regulations, yet T was still
being accused of multiple federal felonies. Tt just didn’t make sense. How could T
smuggle lobsters into the U.S. that T was openly and legally purchasing via contract?
How could T conspire against Honduran law when T knew nothing about the regulations T
supposedly violated? How could I have contributed to the violation of these regulations
when T knew nothing about how or where the lobsters were caught in the first place?
None of it made any sense.

Facing these charges, T immediately hired a lawyer and began weighing my options. T
could cave into government pressure and accept the prosecutor’s offer of three years in
prison by pleading guilty to the bogus charges against me. Or else I could fight for
myself, my family, my livelihood, and my reputation by standing up and defending my
actions. Maybe it’s the New Yorker in me, but there was only one choice my conscience
would let me make. Ihad to fight the charges in court as hard as I could. I had to prove
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to my country and those who mattered to me most that I was the same law-abiding and
honest citizen I had always been throughout the first 54 years of my life.

Fighting the government, however, proved much more difficult than I expected. As a
family man and father of three, I couldn’t afford to hire a team of high-priced defense
attorneys. The Government also pressured the court to dismiss the attorney I had chosen
and trusted, a seafood law expert. They claimed that he had potential conflicts of interest,
but I'm sure they didn’t like that he knew seafood law extremely well. So I hired lawyers
T had never met before from Mobile, Alabama. The prosecutors and judge did not seem
interested in whether I knew anything about the Honduran regulations or David’s fishing
activities. As far as they were concerned, because T had contracted to buy lobsters from
David, I was along for the ride.

Most of my trial dealt with the complex relationship between the Honduran regulations
and American law. The issue was so complicated in fact that the judge was forced to
hold a separate hearing to determine the validity and meaning of the Honduran rules. Qur
lawyers presented a great deal of evidence showing that the regulations were invalid and
should therefore not be used against us. They presented a letter from the Attorney
General of Honduras confirming that the size regulation had never been signed into law
by the Honduran president. They also gathered testimony from a former Honduran
Minister of Justice discussing how the egg-bearing regulation was primarily directed at
turtles and was never meant to apply to lobsters. None of this evidence mattered to the
court, however.

Tt still makes no sense to me that my criminal trial turned into a battle over the meaning
of Honduran fishing regulations. T had always been an honest, law-abiding, tax-paying
American citizen. Why was my fate determined based upon laws written by Honduran
officials and bureaucrats? And why would Congress write a law like the Lacey Act that
gives foreign countries the power to criminalize American citizens? Tt is bizarre. Tt is
hard enough for the average person to know the difference between legal and illegal
behavior under U.S. law without having to worry about the laws of every other nation on
Earth. Did Congress really review the laws of Honduras and every other country and
make a careful decision as to whether those laws should apply to Americans?

The portions of my trial that did not have to do with the validity of Honduran law focused
almost exclusively on David and his actions. Very little time or evidence was presented
to establish that T had any relationship to the violation of the fishing regulations. Tt
simply seemed like the government just needed to prove T had a business relationship
with David to link me to his alleged criminal behavior. No evidence was ever presented
to show that T knew David was violating Honduran regulations, aided him in breaking
those rules, or conspired to smuggle anything into the United States.

Despite this fact, the jury found me guilty of both conspiracy and importation contrary to
law. T could not believe it. Twas devastated on so many levels. My family was in shock.
How could someone like me with no history of ever getting into trouble end up becoming
a convicted felon?
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Up until this point, T had been convinced that the justice system would sort out the whole
mess. Throughout the trial, I had held out hope that the prosecutors and judge would
come to their senses, recognize my innocence, and let me get back to my law-abiding life.
All of that hope went out the window, however, when the jury found me guilty in
November 2000 and the judge later sentenced me to 97 months in prison! In addition, T
would have to serve 3 years under supervised release and pay a $15,000 fine and a
$100,000 forfeiture, which I'had to re-mortgage my house in order to pay.

I tried to remain optimistic in the wake of my trial and sentencing, but it was hard to fight
back the fear about what likely lay ahead for me — separation from my family... the loss
of my business ... prison. It was almost too much to bear. I found it difficult to focus on
the appeal of my conviction and easy to go through my days in a general state of sadness.
I soldiered on to the best of my ability, but I was no longer the same man.

As you might expect given the nature of my trial, my appeal to the 11th Circuit Court of
Appeals in Atlanta also fell on deaf ears despite continued efforts to highlight the
invalidity of the Honduran regulations upon which my conviction was based. My
attorneys presented evidence that the Honduran Court of First Instance of Administrative
Law had declared the lobster size regulation null and void and stated that it never had the
force of law. They also presented evidence from the Honduran National Human Rights
Commissioner showing that the lobster packaging regulations had actually been repealed
in 1995 and that the egg-bearing provision had been retroactively repealed by the
Honduran government. All of this evidence was directed to the U.S. State Department by
the government of Honduras, which also filed a friend-of-the-court brief during our
appeal.

Still, none of it mattered. Two out of the three appeals court judges affirmed my
conviction, claiming that Honduran officials could not be trusted to interpret their own
laws. They argued that it would be unwise for a court to overrule the American
prosecutors’ view of Honduran law. They claimed this was a political issue, not a legal
one, and that for some reason prosecutors are better able to make decisions than courts
are. Tdon’t know how my friends and T were supposed to guess what some prosecutors
would later decide Honduran law means. Despite the overwhelming evidence presented
by my attorneys and the Honduran government that these three fishing regulations were
invalid, the two judges in the majority could not be persuaded.

T should also mention here that the government’s “star witness” at trial on Honduran law
— Ms Liliana Paz, a mid-level Honduran bureaucrat who was falsely represented as a
high-level official — had by then recanted her testimony three times. She had previously
stated that the fishing regulations were valid although she had no authority to do so under
Honduran law. All this was also ignored by the 11th Circuit.

Given the appeals court’s devastating decision, T had only one last legal resort — an appeal
to the U.S. Supreme Court. When they refused to hear my petition, reality began to sink
in. T was going to spend the next several years of my life in prison and be permanently
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branded a felon. Shortly after the appeal was turned down by the court, I again self-
surrendered to the government to begin serving my sentence.

I don’t want to dwell too long on my time in prison because it is as you would imagine —
a mind-numbing, soul-crushing, life-draining experience. No matter how much advice
you get from former inmates or how much you prepare yourself mentally for the
experience, you cannot possibly ready yourself for that first night when the lights go out
and the door shuts behind you. It scares you to death and makes you question yourself in
ways you never thought possible.

Taking these facts into consideration, it is still difficult to say whether prison is tougher
on the inmate or the inmate’s family. In my case, prison certainly ground me down. Tt
made me a far less trusting person and triggered a range of personal health problems that
I am dealing with to this day. It also cost me my reputation, my livelihood, and my
ability to vote. The toll on my family, however, was perhaps even more immense.

Tn the wake of my incarceration, each and every member of my immediate family began
to suffer a wide range of medical and non-medical problems. My wife recently suffered a
heart attack while T was in prison. She was also forced to file for bankruptcy due to the
mounting costs of defending my court case, paying my criminal fines, and complying
with government forfeiture requests. Meanwhile, my son was forced to change jobs and
relocate back to Florida in order to help take care of my wife and daughters. The stress
of becoming the new “head of the household” also caused him to undergo emergency
surgery for debilitating stomach ulcers that continue to this day.

In addition to these family issues, both of my daughters also began to develop health
issues of their own. During the course of this ordeal, my eldest daughter suffered a stroke
at the age of only 31 that left her slightly incapacitated and in need of care from family
members and health professionals. My youngest daughter began to develop anorexia as a
result of my conviction, sentencing, and imprisonment. As one might expect, treatment
of the disorder has been costly and has placed the family under even greater financial
pressure.

In short, my family has desperately struggled to cope with the fallout of my conviction
and entrance into federal prison. We have spent all of our personal savings on legal
representation and fines. Although we are still in our house in Miami, the bank has
foreclosed and there is nothing stopping it from seizing the property at a moment’s
notice.

On August 27, 2010, T completed the last five months of my six years and three months
of confinement at home. Iam now under three years of federally supervised release, and
the most pressing challenges for me and my family still remain. T struggle daily with
how to readjust to life after prison and often find myself reflecting on a number of
important personal questions. How do T reconnect with family and friends? Will they
view me in the same light as before my time in prison? How do I start my financial life
over at age 64 with only Social Security income to depend on?
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With time T hope to find the right answers to these questions and regain some semblance
of my former life. In the meantime, however, I owe it to my family and myself to tell my
story and alert people to the tragedies that overcriminalization can cause when the
criminal law is not properly written or limited.

Tam by no means a lawyer or expert in criminal justice policy, but like most Americans T
think T have a good gut sense of what is right and what is wrong. And like most
Americans, [ think it should be the role of the law to draw clear, understandable lines
between those activities that society labels as moral rights and those that it labels moral
wrongs. When there are so many thousands of criminal laws on the books, none of us
can be certain how our actions will be mischaracterized by the government. This is a
problem that must be addressed.

The law needs to be simplified, made clearer, and written in a way that gives average
Americans an understanding of what he or she can and cannot do. Simple changes such
as these would go a long way toward protecting innocent people from unfair prosecution
and unjust prison sentences. Such modifications might be too late to benefit my family,
but my sincere hope is that they help protect other Americans from the devastating effects
of overcriminalization.

Mr. ScOTT. Mr. Weisman.

TESTIMONY OF ANDREW WEISSMANN, PARTNER,
JENNER & BLOCK, LLP, NEW YORK, NY

Mr. WEISSMANN. Good afternoon. The perspective that I would
like to share with you this afternoon is as a former member of law
enforcement.
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The proposals in the “Without Intent” report would bring much-
needed clarity, in my view, to the criminal law. You have heard
today from various panelists about how the proposals would benefit
the public and not just putative defendants. A question can arise
to what potential downsides are of these proposed reforms to law
enforcement.

As a dedicated Federal prosecutor for up to 15 years, I can tell
you that these proposals would have no drawbacks for law enforce-
ment. Indeed, in my view, they would serve to benefit it. Let me
give you two examples.

First, requiring criminal bills to state clearly the mens rea re-
quirement would serve to assist prosecutors in guiding their deci-
sions as to who to investigate and who to charge; it would benefit
the courts in knowing how to charge a jury; and, benefit of course,
defendants in being held accountable only for conduct that clearly
violates the law.

One example I can give you is the prosecution of Big Five ac-
counting firm Arthur Andersen in which I served as the lead attor-
ney for the government. The Federal district judge was faced with
an obstruction statute that required the defendant to act inten-
tionally and “corruptly.” The definition of the latter, however, was
not spelled out in the statute, unless the court followed precedent
that the Supreme Court only years later determined to be erro-
neous. The Supreme Court itself grappled with the term “corruptly”
and what it meant.

The Federal Criminalization Reporting Statement advocated by
the Heritage Foundation and the NACDL could have led to a much
more just outcome. Instead of a company facing indictment for a
crime whose elements were not in retrospect crystal clear, the gov-
ernment and grand jury would have been able to determine prior
to indictment whether the conduct violated the terms of the stat-
ute. Further, if the grand jury went forward and voted an indict-
ment, the company would have been able to defend itself at the
trial based on the clear requirements of the criminal statute, and
not have to wait two levels of appeal, which, in a corporate setting,
can render any relief Pyrrhic. Indeed by the time the Supreme
Court ruled in the Andersen case, the organization was basically
out of business.

Thus, in answering whether the proposed reforms and regrets
here today are wise, I submit one would need only imagine the an-
swers of the prosecution, the defense, and the court in the Ander-
sen case to the question whether they would have preferred that
Congress specified clearly the intent standard in the obstruction
statute. In short, lack of clarity in the criminal law can have real
and dire consequences which are antithetical to the very goals of
the justice system.

There is a second way in which proposed reforms would be bene-
ficial. The rush to enact a criminal statute to address perceived
criminal problems can be illusory. The issue is often not the ab-
sence of criminal statutes on the books, but of investigation and en-
forcement. Often the conduct at issue already runs afoul of existing
criminal law. In such situations, enacting a new criminal statute
is not only redundant, it can be counterproductive, since it focuses
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our time and attention on a measure that actually will not serve
to reduce the risk of recidivism.

For instance, in the immediate aftermath of high-profile national
crises such as the corporate scandals, the meltdown on Wall Street
that we’ve recently seen, or illegal immigration, there is a natural
desire to take action that will reduce the risk of recidivism. Such
actions often include the passage of additional criminal statutes.
And while those statutes can be useful and sometimes extremely
well crafted, in the heat of the moment they can be ill-advised, re-
dundant, and vague.

For instance, in the white-collar context, hearings last year in
the Senate addressed a bill that would have simultaneously created
a uniform fiduciary duty on all financial institutions to their clients
and criminalized breaches of that duty. But there already were
abundant tools available to Federal prosecutors to prosecute such
conduct.

As has been noted by various panelists, the United States Code
contains numerous provisions that would criminalize such conduct;
for instance, the mail and wire fraud statutes. To win a conviction,
the prosecutor need only show the defendant used the mails or
wires as a part of a scheme to defraud. Any e-mail could suffice.

Here an anecdote may be illustrative. When I was a prosecutor
switching from organized crime prosecutions in New York City to
prosecuting fraud on Wall Street, I sought advice from a senior
white-collar prosecutor about the intricacies of the securities laws.
His advice: Get to know the mail and wire fraud statutes really
well. Everything else is gravy.

In conclusion, I would note that the line separating criminal con-
duct from all other is society’s starkest boundary between right and
wrong. It should be reserved for actions taken intentionally. The
goal of reserving the criminal law today as truly deserving of the
highest punishment of our society would be greatly served by en-
acting the proposals put forward to you by the Heritage Foundation
and the NACDL.

Thank you.

[The prepared statement of Mr. Weissman follows:]
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Written Testimony
United States House of Representatives Committee on the Judiciary’s Subcommittee on Crime,
1errorism, and Homeland Security
“Reining In Overcriminalization: Assessing the Problems, Proposing Solutions.”
September 28, 2010

Mr. Andrew Weissmann
Partner, Jenner & Block LLP

Good morning Chairman Conyers, subcommittee Chairman Scott, ranking member
Gohmert, and members of the Committee and staff. [ am Andrew Weissmann, a partner at the
law firm of Jenner & Block in New York. Iserved for 15 years as an Assistant United States
Attorney in the Eastern District of New York, including as Chief of the Criminal Division of that
office. Thad the privilege to represent the United States as the Director of the Department of
Justice’s Enron Task Force and Special Counsel to the Director of the FBL. T also am an adjunct
Professor of Law at Fordham Law School, where I teach Criminal Procedure. T am testifying
today on my own behalf.

The proposal outlined by both The Heritage Foundation and the National Association of
Criminal Defense Counsel (“NACDL?”), in their report entitled Without Intent: How Congress Is
Froding the Criminal Inteni Requirement in Federal Law, is a win-win. Tt would bring much
needed clarity and certainty to an area of the law where such attributes are critical. The fact that
two groups which at times have such divergent views and constituencies are together strongly
advocating this reform should be of particular note. 1t is to me, as it signals that this reform is
one that would advance responsible government to the advantage of all citizens.

The perspective I would like to share with you is that of a former member of law
enforcement. You have heard how the proposals would benefit the public, and not just putative
defendants. Anyone who could be the subject of a criminal investigation or an overzealous
prosecutor will benefit from these reforms. That encompasses all of us, individuals and
corporations, the mighty and the disenfranchised. Although clear mens rea rules will benefit
most those investigated or charged with a crime that is mahum prohibitum, rather than malum in
se, such rules will inure to the benefit of all citizens. A question can arise as to what the
potential downsides are of these proposed reforms to the public or to law enforcement. Asa
dedicated federal prosecutor for years, these proposals would have no drawbacks for law
enforcement. Indeed, as I will discuss, they would serve to benefit meaningfully law
enforcement and consequently the public. Given my background, 1 focus my remarks on the
implications for so-called white collar investigations, although the points I make are applicable
to all malum prohibitum crimes.

First, the proposals would require criminal bills to state clearly the mens rea requirement
for each element of the crime. Such a reform would only serve to assist prosecutors in guiding
their decisions as to who to investigate and who to seek to charge. By also spelling out clearly
what needs to be established beyond a reasonable doubt at trial, our federal judges too will
benefit from not having to guess at Congressional intent. If their determination is later found to
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be wrong by an appellate court, they and the parties have to hold retrials that are costly to the
judicial system, strained law enforcement resources, and the public.

One notable example is the prosecution of international accounting firm Arthur
Andersen, in which I served as a lead attorney for the government. The learned federal district
court judge was faced with a statute -- the obstruction statute then in existence -- that required
the defendant to act intentionally and “corruptly.” The definition of the latter, however, was not
spelled out in the statute and thus she followed precedent that the Supreme Court only years later
determined to be erroneous.”  The Supreme Court itself grappled with what the term “corruptly”
meant in the context of that statute, and did not itself clarify if Congress meant the defendant had
to know her conduct was illegal or merely “wrong.”

The “federal criminalization reporting statement” advocated by The Heritage Foundation
and NACDL could have led to a more just outcome, which mitigated or avoided entirely the
problems created by an unclear statute. Instead of a company facing indictment for a crime
whose elements were not in retrospect crystal clear, the government and grand jury would have
been able to determine prior to indictment whether the conduct violated the clear terms of the
obstruction statute. Further, if the grand jury went forward and voted an indictment, the
company would have been able to defend itself at the trial based on the clear requirements of the
criminal statute, and not have to await two levels of appeal, which in a corporate setting can
render any relief pyrrhic. Indeed, by the time the Supreme Court ruled in the Andersen case, the
organization was basically defunct and the government was in the unenviable position of
deciding whether to expend addition scarce resources to re-prosecute a company that was no
longer extant. And the company (and public), on the other hand, were left wondering if
Andersen would have been prosecuted and convicted under the statute as clarified by the
Supreme Court.

Thus, in answering whether the proposed reforms we address here today are wise, 1
submit one need only imagine the answers of the prosecution, the defense, and the court in the
Andersen case to the question of whether they would have preferred that Congress specify
clearly the intent standard in the obstruction statute. In short, lack of clarity in the criminal law
can have real and dire consequences, which are antithetical to the goals of the justice system.

1 would like to address a second way in which the proposed reforms would be beneficial.
The rush to enact a new criminal statute to “address” perceived criminal problems can be
illusory; the issue is often not the absence of criminal statutes on the books, but of detection,
investigation, and enforcement. Often the conduct at issue already runs afoul of existing
criminal law. In such situations, enacting a new criminal statute is not only redundant, it can be
counterproductive since it focuses our time and attention on a measure that actually will not
serve to reduce the risk of recidivism.

For instance, in the immediate aftermath of high-profile national crises that are perceived
to be able to be ameliorated through criminal law enforcement -- from corporate scandals to
illegal immigration, -- there is a natural desire to take action that will reduce the risk of

'544US. 1258, Ct. 2129 (May 31, 2005).
2
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recurrence. Such actions often include the passage of additional criminal statutes. Such statutes
can often be useful and well-crafted, but in the heat of the moment they can also be ill advised,
redundant, and vague.

As one example in the white-collar context, the hearings last year in the Senate on a bill
that would have simultaneously created a uniform fiduciary duty on all financial institutions to
their clients -- under all circumstances-- and criminalized breaches of that duty. While I don’t
question the good intentions of its proponents, the bill itself is a good illustration of the problems
the current reforms would serve to ameliorate. Let me explain how.

First, it was not at all clear that new criminal penalties were needed. 1t is still not clear
that all -- or even the core -- of the conduct that we find most troubling on Wall Street at this
juncture is properly considered criminal. While it is tempting to think that we have not learned
the lessons from Enron, we have yet to see the kind of systemic fraud that occurred in that
institution.

Second, to the extent that there is misconduct at play -- and inevitably there will be some,
since Wall Street is not immune from crime -- there are strong and abundant tools already at the
government’s disposal, if it were to choose to use them. Thus, even if the prescription for the
current crisis is in part to impose jail time for certain Wall Street misconduct, that goal does not
necessitate creating additional federal crimes. In my view neither Enron nor the current Wall
Street conduct that causes us concern and even outrage were preventable but for the supposed
dearth of federal criminal laws.

Much has been written about the sheer number of federal criminal statutes on the books,
and without repeating those compendiums, it suffices to note the enormous growth of federal
crimes, including so-called white collar crimes.” Most relevant here is the breadth of some
existing federal criminal statutes that apply to financial fraud, specifically the mail and wire
fraud statutes.’

For example, Chapter 63 of Title 18 of the United States Code contains eleven different
provisions criminalizing different forms of mail and wire fraud. To win a conviction under the
broadest of these sections, a prosecutor needs only to show (beyond a reasonable doubt, of
course) that the defendant used the mails or the wires as part of a scheme to defraud. In our
technological and bureaucratic age, almost every action taken by someone at a financial
institution satisfies this jurisdictional hook -- any email or SEC filing can suffice. The simplicity
and breadth of these statutes is widely recognized; prosecutors of financial fraud almost always
bring charges under one of these provisions along with whatever other statutes are more
narrowly tailored to the particular crime at issue. One anecdote is illustrative: when T switched
from prosecuting organized crime bosses in New York City to going after financial fraud on
Wall Street and sought advice on the workings of the intricate securities fraud criminal statutes, a

* See, e.g.. William ). Stuntz, The Pathological Politics of Criminal Law, 100 MiciL L. Riv. 503, 514-15
(2001); Susan A. Ehrlich, The Increasing Federalization of Crime, 32 ARIZ. ST. L.J. 825, 823-26 (2000);
Am. Bar Ass’n, Criminal Justice Section, Task Force on the Federalization of Criminal Law, The
Federalizarion of Criminal Law 7, 51 (1998).

3 See Stuntz, supra note 1, at 516-17.
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senior white-collar prosecutor told me that the mail and wire fraud statutes were the only ones 1
would ever really need to know; everything else 1 might charge was gravy.

Given the breadth of the federal criminal statutes currently available to prosecutors of
white-collar crime, it is unclear what conduct that we would think should be a crime does not
already come within the current statutory regime. Where a material misstatement or omission
regarding an investment is intentionally made, criminal liability is already provided under the
mail and wire fraud statutes, as well as the federal laws criminalizing securities fraud. See 18
U.S.C. sections 1341, 1343 and 1348 and 15 U.S.C. section 78. Consequently enacting a new
criminal law may serve to create the false impression of taking action to thwart a problem, when
in fact it would be better to pay greater attention to any gaps in detection, investigation, and
enforcement that could have addressed the problem.

Third, prior to creating a new fiduciary duty and criminalizing its breach, a wiser course
would be to consider whether a new fiduciary duty with civil rather than criminal sanctions
would adequately address the perceived harm. Tam by no means suggesting it would or would
not. But before Congress goes from 0 to 60, it is useful to consider whether lesser remedies could
solve the problem. Such civil steps can serve to also identify unanticipated or unintended
vagueness in the application of the statute, and can do so when only civil and not criminal
sanctions are at issue. Even ifit does not succeed, the experience of applying any new obligation
in the civil context will give shape and content to the duty, thus lessening the faimess and notice
concerns if the breach is ultimately criminalized.

For instance, even in the civil context, the definition of the scope of fiduciary duties can
prove a challenge. Even after centuries of cases analyzing the duties of fiduciaries in different
contexts, the inquiry into the exact nature of a fiduciary’s obligation in a particular case is often
highly fact-specific.* The poorly defined nature of whether and when there is a fiduciary duty
would have particular resonance in the criminal context, where issues of vagueness and notice
take on constitutional dimension.” For instance, issues left unaddressed in the proposed bill
criminalizing breaches of fiduciary duty include whether every breach of duty of care would be a
federal crime, such that a broker’s intentional or reckless failure to read diligently all
prospectuses or to call a client with updated financial prognoses every day could subject her to
criminal sanction? A “federal criminalization reporting statement” would serve to lessen the risk
of harm engendered by such vagaries.

In conclusion, I would note that the line separating criminal conduct from all other is
society’s starkest boundary between right and wrong. It has been reserved, and should continue
to be reserved, for the most egregious misconduct, i.e. actions taken intentionally, as opposed to

4 See, e.g., DeKwiatkowski v. Bear. Stearns, & Co., 306 F.3d 1293, 1306 (2d Cir. 2002) (collceting
instances in which cxistence of fiduciary duty between broker and investor depended on facts
distinguishing situation from the “ordinary casc™); In re Daisy Sysiems Corp., 97 F.3d 1171, 1178 (9th
Cir. 1996) (rejecting conclusion that relation between investment banker and client is not a fiduciary one,
as “cxistence of a fiduciary rclation is a question of fact which properly should be resolved by looking to
the particular facts and circumstances of the relationship at issue”).

> See Bouie v. City of Columbia, 378 U.S. 347,350, 84 S.Ct. 1697, 12 L Ed.2d 894 (1964) (stating that it
is a “basic principle that a criminal statute must give fair warning of the conduct that it makes a crime™).
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by accident, through negligence, or even recklessly. The goal of reserving the criminal law to
those truly deserving of the highest punishment our society can impose would be greatly served
by acting on the proposals put forward today.

Thank you.

Mr. Scort. I want to thank all of our witnesses for the testi-
mony. This is extremely helpful.

I will now recognize myself for questions for 5 minutes and will
start with Ms. Podgor.
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Without taking an hour to do it, as you usually do as a professor,
can you just give us a description of why malem in se and malum
prohibitum would require a mens rea requirement?

Ms. PODGOR. It all comes back to punishment. If we want people
to actually know why they are being punished so that they don’t
commit the crimes, then it is very important that they know that
they are committing the crime. And I think the witnesses who tes-
tified today are the perfect example of just that.

Whether it is malem prohibitum or malem in se, there needs to
be a mens rea. The basic difference is that with malem in se crimes
there usually is that mens rea. It is there.

In the malem prohibitum crimes, the ones that are passed by the
legislature, we don’t find that mens rea, and people just don’t know
that it is wrong. And if they don’t know it is wrong, then even if
we punish them, it is not going to serve that goal if it is not known.
So if we want to succeed in stopping criminality, then we have to
put the mens rea in so that people won’t commit the crimes.

Mr. ScoTT. You mentioned the rule of lenity. With the presump-
tion of innocence, why isn’t the rule of lenity automatic?

Ms. PODGOR. The presumption of innocence goes to the factual
decision in the case. The rule of lenity goes to the interpretation
of the law. And when you have two constitutional possible interpre-
tations of the law, the court is faced with the decision of which one
they should go with. The rule of lenity allows them to go with the
one that would be more persuasive for the defendant. And so it is
different than just a presumption of innocence, which would be
looking at the facts itself.

Mr. ScOTT. But when you add guilt beyond a reasonable doubt
to that, why wouldn’t the court be required to pick the one most
favorable to the defendant?

Ms. PoDGOR. Reasonable doubt only goes to whether the person
has committed the crime itself from a factual stance: Do they have
sufficient evidence of that particular crime? But if we don’t know
what the crime is, then the problem becomes: Have they committed
it or not? Even if there is, we can’t even get to the question of rea-
sonable doubt. The reasonable doubt question would really be our
second question after we determined what the law is.

Mr. Scort. Mr. Walsh, can you talk a little bit about the problem
of allowing regulators to create crime without going through the
normal legislative process when regulators can decide what is a
crime and what is not?

Mr. WALSH. Certainly. One of the things coming from the report
that we found when we were doing our study was that a large per-
centage or significant percentage of crimes that were passed by the
legislature actually authorized the agencies to create even more
crimes. There wasn’t necessarily a limitation on how the agency
had to do it. In other words, there wasn’t a requirement of whether
there would be criminal intent or what the scope of the conduct
was that would be prohibited. So there is no telling, when Congress
creates those types of crimes, how many additional crimes end up
being created by that.

Which is one of the reasons why Professor John Coffey from Co-
lombia has reported an estimate that up to 300,000 regulations
may be enforced by criminal penalties.
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So the issue becomes, of course, that if something is important
enough to send a person to prison, it really should be the people’s
elected representatives to make that decision and not delegating it
to unelected agency officials; I don’t mean to say that in a demean-
ing way, but the bureaucrats in the executive branch. It really
should be a decision made by those who are elected by the people.

So there is a separation of powers issue as well I think that is
implicated there and that it is the job of the Congress to make a
decision about what the law should be.

And especially in the area of criminal law, in particular when
somebody’s deepest rights and liberty are at stake, that is some-
thing that really implicates some constitutional issues about
whether the agency in the executive branch should be making
those decisions.

Mr. ScoTT. These are very important regulations, and we expect
them to be for people to conform with the regulations. How do you
enforce those regulations if you do not have the criminal code?

Mr. WALSH. You can absolutely do it if you have a meaningful
criminal intent or mens rea requirement, because in that instance
the individual is on notice based on something, whatever it might
be. Maybe it is a person who is in a highly regulated industry and
has been informed or knows of the standard industry practices, or
there is actual evidence that the person is on notice that this is
what the regulation is.

But apart from that, one of the ways to punish it is, in the first
instance, civilly. So the first time that somebody violated one of
these regulatory offenses and if there is no evidence of mens rea
or criminal intent, then a civil punishment is appropriate in that
context and would really fulfill the requirements of justice.

On a second offense, then you could actually say the person—es-
pecially if it is the same person with the same offense—they have
been put on notice, and maybe subsequent offenses could be pun-
ished using criminal offenses and penalties.

Mr. Scott. Thank you.

Judge Gohmert.

Mr. GOHMERT. Thank you for all of your wonderful observations.
Very helpful.

I have just been looking at some of these statutes that we are
talking about, and it causes me great chagrin to note some of the
laws. Like Mr. Unser, in your situation, apparently since we have
passed a law that says the Forest Service can promulgate regula-
tions and if you violate one of those, the law inserted the words “or
such rules and regulations shall be punished by a fine not more
than $500 in prison, not more than 6 months.” It is the insertion
of “or such rules and regulations” that apparently caught you, be-
cause there is a provision that the Department of Interior, some
part thereof, says that possessing in a national forest wilderness,
possessing or using a motor vehicle, motorboat, or motorized equip-
ment is a crime. And also such terribly heinous activity as pos-
sessing or using a bicycle in a wilderness would get you the same
6 months. So be careful where you ride your bike. Unbelievable.

And I appreciate the comments that perhaps we ought to be re-
stricting the threat of prison to those things we actually take up
and actually come before the Judiciary.
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Mr. Walsh, you indicated we have a better percentage of cases
in which laws we pass actually included mens rea requirement or
criminal intent. So hopefully that would be one area in which we
can work.

But I wanted to follow up with a couple of other questions, too.

Mr. Schoenwetter, after the Attorney General of Honduras sub-
mitted his letter saying they didn’t think that you had violated
Honduran law, what was the prosecutor’s response? Did you see or
hear what the position of the prosecutor was?

Mr. SCHOWENWETTER. We had a witness against us, a Liliana
Paz, who was a mid-level official who had testified that we did vio-
late Honduran regulations. They were in effect. And the position of
the prosecutors was that the Government of Honduras was chang-
ing their opinion of the case. In other words, they changed their po-
sition, not so much the prosecutors, but in the 11th Circuit, they
inferred that in a place like Honduras, government officials could
be paid off in order to change their position on different ideas. So
they just disregarded that.

I would also like to say that we also had a letter from the Presi-
dent of Honduras to our President, asking not for myself but
McNab, my co-defendant, who had some—he was well known in
Honduras. The President wrote a letter on his behalf, asking for
the President of the United States to intervene in this, and that
was ignored also.

Mr. GOHMERT. Apparently the law which created the net that
caught you, this saws it is unlawful for any person—and it goes
through import, export, transport, sell or receive—fish or wildlife
taken or transported, sold in violation of any law or regulation of
any State or in violation of any forei