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HOLOCAUST INSURANCE ACCOUNTABILITY
ACT OF 2010

WEDNESDAY, SEPTEMBER 22, 2010

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COMMERCIAL
AND ADMINISTRATIVE LAW,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 11:39 a.m., in
room 2141, Rayburn House Office Building, the Honorable Steve
Cohen (Chairman of the Subcommittee) presiding.

Present: Representatives Cohen, Johnson, Chu, Franks, Jordan,
and Coble.

Staff present: (Majority) Eric Tamarkin, Counsel; Carol Chodroff,
Counsel; Adam Russell, Professional Staff Member; and (Minority)
Blaine Merritt, Counsel.

Mr. CoHEN. This hearing of the Committee on the Judiciary,
Subcommittee and Commercial Administrative Law will now come
to order. Without objection, the Chair will be authorized to declare
a recess of the hearing, and I will recognize myself first for a short
statement.

First of all, to those who it is relevant to, Happy New Year. The
issue we are examining today is a particularly sensitive issue to
the people here and many people throughout the world—compensa-
tion for survivors of the Holocaust and their heirs—the victims of
the Holocaust.

The Holocaust, the unspeakable horror that took place World
War II in the Nazi regime, should never be, and hopefully will
never be forgotten or denied by people anywhere. Nothing could
ever undo the devastation, the loss of life, the total disregard for
basic rights, property values and property rights so secondary to
the rest—still, that was part of it—and it shattered the lives of mil-
lions of human beings and families and destroyed them. And it
happened 70 years, give or take, ago.

We can never undo the horror that took place. We can never
really make—there is no way to make things right. But we have
to ensure that Holocaust survivors receive what is rightfully theirs
and find the proper process to do it.

Before and during World War II, millions of Jewish people in Eu-
rope bought insurance policies to protect their family assets, save
for their childrens’ education, plan for retirement. All forms of
property, including insurance policies and insurance benefits, were
confiscated from Jewish people by the Nazi regime.

o))
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Following the war, Holocaust survivors and their families filed
claims with insurance companies. Countless Holocaust survivor
claims were rejected due to the absence of death certificates and
policy documents. Many insurance companies informed claimants
that their policies had already been paid.

Frequently, insurance company records and records in govern-
ment archives are the only proof of the existence of insurance pol-
icy belonging to Holocaust victims, as the Nazis destroyed property
and took people from their homes without the opportunities to
keep, take, preserve records.

After World War II, the West German government enacted res-
titution laws which excluded many claimants and prohibited cer-
tain types of claims. In 1989, after the Berlin Wall came down,
Germany was reunified. The reunified Germany allowed claimants
to gain access to records and file claims.

German courts treated the 1990 treaty as a lifting of the prohibi-
tion on certain Holocaust-era claims, and Holocaust survivors
began to file Holocaust insurance claims in our country. Claimants
also filed class-action lawsuits in the United States courts against
the Swiss, the German, Austrian, Italian and French companies
who conducted business in Germany during the Nazi regime seek-
ing compensation for Holocaust-era assets, unpaid insurance poli-
cies, and dormant bank accounts.

Many of these were cases of first impression. To address the
novel issues presented, the Federal Government sought to facilitate
a global settlement through a series of agreements involving na-
tional and state governments, class-action lawyers, private indus-
try and a variety of Jewish and other victims groups.

These negotiations led to the creation of the International Com-
mission on Holocaust-Era Insurance Claims, ICHEIC, in 1998 and
identified Holocaust-era insurance policies, hoped to reach out to
potential claimants and evaluate claims out of court based on re-
laxed standards of proof. ICHEIC received funding of about $550
million from participating European insurers.

From 2000 to 2007, $300 million was paid under ICHEIC’s
claims process to 47,353 people out of 90,000 claimants. In addition
to the funds paid to individual claimants, ICHEIC also allocated
$190 million to assist Holocaust survivors and promote Holocaust
education and remembrance.

Critics of the ICHEIC process maintain that companies holding
Holocaust-era insurance policies continue to withhold the names of
the owners and beneficiaries of thousands of insurance policies.
They are frustrated that only a fraction of the money—amount of
the insurance companies’ monies that were owed have been paid to
victims.

As a result of this H.R. 4596, the “Holocaust Insurance Account-
ability Act of 2010” was introduced. It, (1), permits enforcement of
state laws, creating a cause of action for covered Holocaust-era in-
surance policy claims; (2), it clarifies the validity of a state law re-
quiring insurers doing business in state to disclose information
about Holocaust-era policies; and (3) restricts the use of funds by
the Department of State, or any other agency, for the purpose of
issuing a statement in a U.S. court seeking to dismiss Holocaust-
era insurance policy claims.
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I hope today’s hearing will provide a forum for all of these views
on each side to be heard. We have a balanced panel. We are not
here to advance any particular position. We are here to bring at-
tention to an important issue, and I am confident that our wit-
nesses will help us sort out the many questions it raises.

Legislation raises emotional issues, difficult, highly sensitive
issues. I appreciate how painful these issues can be, especially for
the victims and the families who were impacted most directly by
the Holocaust. I also wish to extend my thanks to several Holo-
caust survivors who wanted to be here this morning but, for health
or other reasons, were unable to join us.

As we begin this hearing, and keeping the sensitivity of these
issues in mind, I am reminded of the message of Elie Wiesel, fa-
mous Holocaust survivor, one of my heroes whose picture is on my
wall in my office, great writer, professor, political activist, Nobel
Laureate, human being, man of the world, a man who was exposed
as—the depraved aspects of human nature as a Holocaust
incarceree, pictures in many Holocaust museums I think here and
in Jerusalem, as well, Yad Vashem.

But he still manages to show kindness and respect for everyone
around him. He is a benevolent man, I guess the living Martin Lu-
ther King, consistently delivered a powerful message since the end
of World War II, a message of peace, atonement, appropriate this
time of year, and human dignity for all humanity.

I thank the witnesses for appearing today. I look forward to their
testimony. I share the frustration of everybody here in not having
a totally good result, but we are trying to find something that
brings justice and equity to the situation to the best that we can.

[The bill, H.R. 4596, follows.]
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To allow for enforeement, of State diselosure Taws and access to courts for
covered Holocaust-era insurance poliey claims.

IN THE HOUSE OF REPRESENTATIVES

FrBruary 4, 2010

Ms. Ros-LEHTINEN (for herself, Mr, KLmiN of Florida, Mr. PrNcE, Mr.
FARAMENDI, Mr. WILSoX of South Carolina, Mr. Scinmrr, My, LiNconN
DI1AZ-BALART of Florida, Mr. ROURABACHER, Mr. MEEK of Florida,
Mrs., BracksuryN, and Mr. Kirk) introduced the following bill; which
was referred to the Committee on Foreign Affairs, and in addition to the
Comnnittee on the Judiciary, for a period to be subsequently determined
by the Speaker, in cach case for consideration of sueh provisions as fall
within the jurisdiction of the committee coneerned

A BILL

To allow for enforcement of State disclosure laws and aceess
to courts for covered Ilolocaust-era msurance poliey clains.
1 Be it enacted by the Senate and House of Representa-
2 tives of the United States of America in Congress assembled,
3 SECTION 1. SHORT TITLE.

4 This Act may be cited as the “Holocaust Insurance
5 Aceountability Act of 20107,

6 SEC. 2. FINDINGS.

7 Congress finds the following:
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(1) The Holocaust, an event in which millions
of people endured enormous suffering through tor-
ture and other violence, wcluding the murder of
6,000,000 Jews and millions of others, the destruc-
tion of families and communities, and the theft of
their assets, was one of the most heinous erimes in
human history.

(2) Before and during World War II, millions
of people purchased insurance policies to safeguard
family assets, plan for retirement, provide for a
dowry, or save for their children’s education.

(3) When Holocaust survivors or heirs of Holo-
canst vietims presented claims to insurance compa-
nies after World War II, many were rejected because
they did not have death certifieates or physical pos-
session of policy documents that had been con-
fiscated by the Nazis or lost in the devastation of
the Holocaust.

(4) In many instances, insurance company
records and records in government archives are the
only proot of the existence of insurance policies be-
longing to Holocaust vietims.

(5) Holocaust survivors and heirs have been at-
tempting for decades to persuade insurance compa-

nies to settle unpaid insuranee claims.

«HR 4596 IH



w N

(¥ ~

15
16
17
18
19
20
21
22
23
24

3

(6) In 1998, the International Commission on
Holocaust Era Insurance Claims (in this section re-
ferred to as “ICITEIC") was established by the Na-
tional Association of Insurance Comnissioners in co-
operation with several European insurance compa-
nies, European regulators, the Government ol Israel,
and non-governmental organizations with the prom-
1se that it would expeditiously address the issue of
unpaid msurance policies issned to Iolocaust vie-
tims.

(7) On July 17, 2000, the United States and
Germany signed an executive agreement in support
of the German Ioundation “Remembrance, Respon-
sibility, and the Future”, which designated ICHEIC
to resolve all Holocaust-era insurance policies issued
by German companies and their subsidiaries.

(8) On Jamnary 17, 2001, the United States
and Austria signed an executive agreement, which
designated ICHEIC to resolve all Holocaust-era in-
surance policies issued by Austrian companies and
their subsidiaries.

(9) The ICHEIC process ended in 2007 and
companies holding Holocaust-era insurance policies

continue to withhold names of owners and Dbene-

*HR 4596 IH
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ficiaries of thousands of insurance policies sold to
Jewish customers prior to World War 11

(10) Experts estimate that only a small fraction
of the policies estimated to have been sold to Jews
living in Europe at the beginning of World War II
have been paid through ICHEIC.

(11) In American Insurance Association, Ine.,
v. Garamendi, the United States Supreme Court
held that nnder the supremacy clause of the Con-
stitution of the United States, executive agreements
and Ifederal Government policy calling for insurance
claims against German and Austrian companies to
he handled within ICHEIC preempted State laws
anthorizing State insurance commissioners to sub-
poena company records and require publication of
the names of Holocaust era policy holders.

(12) In the Garamendi case, the Supreme
Court stated that Congress, which has the power to
regulate international commerce and preseribe Fed-
eral court jurisdiction, had not addressed disclosure
and restitution of insurance policies of Holocaust
victhns.

(13) Subsequent court decisions have dismissed

survivors’ suits against an Italian insurance com-

=HR 4596 IH
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pany, even though there is no executive agreement
between the United States and Italy.

(14) Congress supports the rights of Ilolocaust
survivors and the heirs and beneficiaries of Holo-
caust victims to obtain information from insurers
and to bring legal actions in courts, wherever juris-
diction requirements are met, to recover unpaid
funds from entities that participated in the thelt of
family insurance assets or the affiliates of such enti-
ties.

(15) Congress intends for this Act to be inter-
preted to allow for State causes of action and disclo-
sure requirement laws regarding Holoeaust-cra in-
surance policies to be valid and not preempted.

(16) This Act expresses the intent of Congress
to deem valid State laws protecting the rights of
Holocaust survivors and the heirs and beneficiaries
of Holocaust vietims to obtain information from in-
surers and to bring actions in courts of proper juris-
diction to recover unpaid funds from entities that
participated in the theft of family isnrance assets
or the affiliates of such entities.

(17) Insurance payments should be expedited to
the victims of the most heinous erime of the 20th

century to ensure that justice is served.

HR 4596 1H
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(18) This Act will enable survivors, heirs, and
beneficiaries to obtain compensation commensurate
with the real monetary value of their losses.

(19) Under the circumstances faced by Holo-
caust vietims and their families, courts should be
open to Holocaust victims and their families for a
reasonable number of yvears after the enactment of
this Act, without regard to any other statutes of lim-
itation.

SEC. 3. VALIDITY OF STATE LAWS.

(a) VALIDITY OF Laws CREATING CAUSE OF Ac-
TION.—Any State law creating a cause of action against
any insurer or related company based on a claim arising
ont of or related to a covered policy shall not be mvalid
or preempted by reason of any executive agreement be-
tween the United States and any foreign country.

{(h) VALIDITY OF LAWS REQUIRING DISCTLOSURE OF
INFORMATION.—Any State law that is enacted on or after
Mareh 1, 1998, and that requires an insurer doing busi-
ness in that State, including any related company, to dis-
close information regarding any covered policy shall be
deemed to be in effect on the date of the enactment of
such law and shall not be invalid or preempted by reason
of any executive agreement between the United States and

any foreien country.

«HR 4596 IH
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{¢) WarvER.—The President may waive the applica-
tion of subsection (a) or (b) with respect to any executive
agreement that is entered into between the United States
and a foreign country on or after the date of the enact-
ment of this Act and that involves covered policies if, not
later than 30 legislative days before the signing of the ex-
ecutive agreement—

(1) the President determines that the executive
agreement 1s vital to the national security interests
of the United States; and

(2) the President provides to the appropriate
congressional committees a report explaining the
reasons for such determination.

(d) STATEMENTS 0¥ INTEREST.—No funds may be
used by the Department of State, or any other department
or agency of the United States, for the purpose of issuing
a statement of interest seeking to encourage a court in
the United States to dismiss any claim brought to recover
compensation arising out of or related to a covered policy.

{e) STATUTE OF LIMITATIONS.—No court may dis-
miss a claim that is brought under a State law deseribed
in subsection (a) or (b) within 10 years after the date of
the enactment of this Act on the ground that the claim

is barred under any statute of limitations.

«HR 4596 IH
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4. APPLICABILITY.

This Act shall apply to any claim that is brought,

before, on, or after the date of the enactment of this Act,

under a State law deseribed in subseetion (a) or (b), in-

cluding—

SEC.

(1) any claim dismissed, before the date of the
enactment of this Act, on the ground of executive
preemption; and

(2) any claim that is deemed released as a re-
sult of the settlement of a class action that was en-
tered into before the date of the enactment of this
Act, if the claimant did not receive any payvment
pursuant to the settlement.

5. DEFINITIONS.
In this Act:

(1) APPROPRIATE CONGRESSIONAL COMMIT-
TEES.—The term “‘appropriate congressional com-
mittees” means the Committee on Foreign Affairs in
the ITouse of Representatives, the Comunittee on
Foreign Relations in the Senate, and the Commit-
tees on the Judiciary of the ITouse of Representa-
tives and the Senate.

(2) COVERED POLICY.—

(A) IN GENERAL~—The term “‘covered pol-
iey” means any life, dowry, education, property,

or other mmsurance policy that—

*HR 4596 IH
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(i) was in effect at any time after
January 30, 1933, and before December
31, 1945; and

(i1) was issued to a polieyholder domi-
ciled in any areca that was occupied or con-
trolled by Nazi Germany.
(B) Nazl GErMANY.—In this paragraph,

the term “Nazi Germany” means—

(1) the Nazi government of Germany;
and

(ii) any government in any arca oceu-
pied by the military forces of the Nazi gov-
crnment of Germany.

(3) INsurER.—The term “‘insurer’” means any
person engaged in the business of insurance (inehud-
ing reinsurance) i interstate or foreign commerce,
if the person issued a covered policy, or a suceessor
in interest to such person.

(4) LEGISLATIVE DAYS.—The term “legislative
days” means those days on which both Houses of
Congress are In session.

(5) RrraTeEb coOMPANY.~The term “‘related

company’’ means an affiliate, as that term is defined

«HR 4596 IH
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in section 104(g) of the Gramm-Leach-Bliley Aect
(15 U.8.C. 6701(g)).

@)
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Mr. COHEN. I now recognize my colleague, Mr. Franks, the dis-
tinguished Ranking Member of the Subcommittee, for his opening
remarks.

Mr. FRANKS. Well, thank you so much, Mr. Chairman. I sincerely
appreciate you calling today’s hearing. It brings to mind probably
one of the very darkest eras of human history.

Since immediately preceding and during World War II, the Nazi
government indiscriminately confiscated assets of Jews living in
Germany and other occupied territories. This included the liquida-
tion of insurance policies as well as the forced payment of insur-
ance proceeds from claims for the cash values directly to the Nazi
government.

Following the war, Western European countries tried to provide
restitution to dispossessed property owners, including insured per-
sons and their beneficiaries. But the difficulty of assessing records
complicated the ability of Holocaust victims and their heirs to file
claims without highly specific policy information.

In the 1990’s, Jewish organizations, Holocaust survivors and the
U.S. and Israeli governments renewed efforts to obtain compensa-
tion for survivors who did not participate in previous post-war res-
titution programs. In addition to the class-action lawsuits brought
against Western European insurers, the U.S. government brokered
discussions that led to compensation agreements between victims
and affected European governments and insurers.

Concurrent with these events, Mr. Chairman, your insurance or-
ganizations, Jewish advocacy groups and the state of Israel signed
a memorandum of understanding to create the International Com-
mission on Holocaust-Era Insurance Claims, or ICHEIC. ICHEIC
was tasked with identifying relevant Holocaust-era insurance poli-
cies issued between 1920 and 1945, reaching out to potential claim-
ants and encouraging them to participate in the ICHEIC process.

Mr. Chairman, the ICHEIC claims process featured relaxed
standards of proof and an insured-provided database of potential
policyholders. The organization commenced operation in 2000 and
closed 3 years ago. ICHEIC facilitated the payment of approxi-
mately $300 million to 48,000 claimants. Forty-three thousand
claims were denied since they were satisfied under previous com-
pensation agreements or because they failed to satisfy the relaxed
standards of proof.

ICHEIC members also contributed an additional $200 million to
a humanitarian fund, the distribution of which is overseen by Jew-
ish advocacy groups. Although ICHEIC claims and appeals proc-
esses have concluded, the participating insurers will continue to ac-
cept and process remaining claims. This will be done on the same
ICHEIC terms at no cost to the claimants and without regard to
the statute of limitations.

Now, despite this record of achievement, ICHEIC is not without
its critics, of course, some of whom will testify today. They believe
that ICHEIC maintained incomplete records of Holocaust-era pol-
icyholders and still owe billions to unpaid claims.

H.R. 4596 addresses their concerns by upholding the validity of
state laws that allow aggrieved policyholders to pursue their claims
through state courts. Defenders of the ICHEIC maintain that orga-
nizations delivered good results—that that organization delivered
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good results under the difficult circumstances, and the question is
asked in the absence of cooperation among the participating insur-
ers, how could claimants expect to receive a greater access to policy
information under the relaxed legal standards.

And I don’t know the answer to that question, Mr. Chairman.
The Holocaust represents the very worst of the human condition,
and it is a scar on humanity’s soul that I am afraid will never heal.
Our government must do all it can that survivors and their heirs
aﬁ'e gairly compensated under existing circumstances 65 years after
the fact.

But I don’t know what the consensus and which avenue of re-
dress will work best. And so, though, that we have, as so many in
this room, the greatest respect and compassion for the survivors
and their families, and pray and will work for justice. The chal-
lenge before us is to find where that justice can best be achieved.

And so, I want to thank all the witnesses for the expertise and
insights that they bring to the hearing, and as certainly will try to
use their testimony to better educate myself about 4596 and its
consequences and how to find justice in this very real situation be-
fore us. And I thank all of you for being here.

Thank you, Mr. Chairman.

Mr. CoHEN. I thank the gentleman for his statement. Without
objection, other Members’ opening statements will be included in
the record. And I think people probably know that there were origi-
nally votes scheduled for Tuesday night. They were moved to this
evening, and that is probably the primary reason why more Mem-
bers of the Committee aren’t here, for they are not necessary re-
quired to be here to vote until later this afternoon. But because of
the importance of this hearing, we wanted to hold it regardless.

And I am pleased Mr. Coble is here, a distinguished Member
from North Carolina. His statement will be placed in the record.

The first panel is very familiar with our rules. Your written
statement will be placed in the record, and we would ask you limit
your oral remarks to 5 minutes. You know the lighting system, the
yellow, the green, and the red.

And then you will be subject to questions sometimes, and some-
times not. We vary on Members. Sometimes we let you not have
to be bothered with those of us that would ask questions.

Our first witness is Congressman Adam Schiff. He represents
California’s 29th Congressional District, which encompasses Pasa-
dena Polytechnic School, where I attended. He serves on the House
Judiciary Committee, where he is a leader in efforts to combat in-
tellectual property theft and the piracy of copyrighted materials. I
attended two high schools, so you don’t think that I am cheating
and lying about Coral Gables.

He also serves on the House Appropriations Committee and the
House Permanent Select Committee on Intelligence. Prior to serv-
ing in the House, he completed a 4-year term as state senator in
California’s 21st State Senate district, and he chaired the Senate
Judiciary Committee.

He is the Senate Select Committee on Juvenile Justice and the
Joint Committee on the Arts. He led legislative efforts to guarantee
up-to-date textbooks in the classroom, overhaul child support, and
pass a Patient’s Bill of Rights.
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Before serving in the legislature, he served with the U.S. attor-
ney’s office in Los Angeles for 6 years, most notably prosecuting the
first FBI agent ever to be indicted for espionage. I have learned
from him in my service on the Judiciary Committee. He is an out-
standing Member, somebody who the—his district and the country
can be proud of for serving in the United States Congress. Intel-
ligent, dedicated and talented, and doing a fine job in prosecuting
an impeachment case in the Senate. Talents are most valuable.

Thank you, Mr. Schiff, and you would begin your testimony,
please?

TESTIMONY OF THE HONORABLE ADAM B. SCHIFF, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF CALI-
FORNIA

Mr. ScHiFrF. Well, thank you, Mr. Chairman, for those kind
words. I barely recognized myself with that introduction.

But Mr. Chairman, Ranking Member Franks, I want to thank
you for calling this hearing on the Holocaust Insurance Account-
ability Act. I am pleased to be joined on the panel by my col-
leagues, Congresswoman Ros-Lehtinen, a sponsor of the legislation
and a tremendous advocate; and Congressman John Garamendi,
whose incredible leadership on this issue long predates his time in
Congress.

We are brought here today by our shared commitment to justice
for victims of the Holocaust. For more than 60 years, many Euro-
pean insurance companies have unfairly denied insurance claims
frequently because survivors and their families could not produce
documentation, such as death certificates, needed to prove owner-
ship of a policy.

It is an impossible burden to expect survivors and their families
to meet. In fact, we know that, frequently, the only surviving
records of these policies are held by these very same insurance
companies.

There has been a concerted effort by honorable people to help
survivors who are suffering in poverty. The International Commis-
sion on Holocaust-Era Insurance Claims process, though flawed in
many respects, provided some measure of redress, and I appreciate
the commitment and good intentions of those who were involved in
the ICHEIC during its 7 years of existence. But it is not the final
word, and it cannot be the final word while thousands of survivors
struggle in poverty without access to financial restitution that
rightfully belongs to them.

There are significant questions about the claims process that the
ICHEIC used that need to be addressed, as we know this was not
a transparent process. The history of Holocaust insurance claims
working their way through the courts and through the Inter-
national Commission is torturous, and I will leave it for other wit-
nesses on the panel to summarize more fully.

But where the history of these cases is complex, the legislation
introduced by my colleague, Congresswoman Ros-Lehtinen, is sim-
ple. It asks only for Holocaust survivors and their beneficiaries the
same that is owed to every American: a fair day in court.

The Holocaust Insurance Accountability Act would state un-
equivocally that no vague executive foreign policy interest compels
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the dismissal of state actions against insurance companies that
refuse to honor claims of Holocaust survivors and their families. In
doing so, I believe it would undo wrongly decided cases that have
been taken at face value—that have taken at face value vague, un-
accountable statements about the foreign policy interests of the
United States and allowed them to carry the force of law.

Let me quote briefly from a document that was recently obtained
through a Freedom of Information request. It was written by an at-
torney in the solicitor general’s office at the DOJ. In it, the attor-
ney writes, “On the merits, I have some reservations about the
legal theory on which the district court dismissed the plaintiff’s
common-law claims. As a general matter, executive branch actions
that express Federal policy but lack the force of law do not preempt
state law.”

I agree. I have joined with a bipartisan group of colleagues to
sign an amicus brief asking the Supreme Court to grant cert and
address the unsettled separation of powers questions that the exec-
utive branch has asserted. I hope the Supreme Court will take the
case and conclude that a vague expression of executive policy is not
sufficient to pre-empt state law.

Finally, I want to take a moment to address an argument I have
heard by groups that oppose this legislation. They say that this
hearing and the legislation will raise expectations of survivors and
that we will surely disappoint these people and their families that
have already suffered so terribly.

While I respect those making the argument on this, I must dis-
agree. Justice and fairness should be the expectation of every
American, and the right to use the legal system to address fully
and finally the wrongs that have been done to a person is a
foundational aspect of our system of government. I have met with
Holocaust survivors who are still trying, after all these many years,
to get what is rightfully theirs. They are a tough group, as they
would have to be, given the horrors they have endured. It is time
for them to get their day in court.

Mr. Chairman, I look forward to working with you to advance
this legislation this year. I don’t think this is an issue that can
wait any longer. And I want to thank you again for your hard work
on this, and thank you for inviting me to testify.

[The prepared statement of Mr. Schiff follows:]
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PREPARED STATEMENT OF THE HONORABLE ADAM B. SCHIFF,
A REPRESENTATIVE IN CONGRESS FROM THE STATE OF CALIFORNIA

Testimony
Congressman Adam Schiff
Hearing on HR 4596, the Holocaust Insurance Accountability Act
Subcommittee on Commercial and Administrative Law

Chairman Cohen, Chairman Conyers, Ranking Member Franks, T want to thank you for calling
this hearing on the Holocaust Insurance Accountability Act. I am pleased to be joined on this
panel by my colleagues Congresswoman Ros-Lehtinen, the sponsor of the legislation and a great
advocate, and Congressman John Garamendi, whose tremendous leadership on this issue long
predates his time in Congress.

We’re brought here today by our shared commitment to finally achieving some measure of
justice for victims of the Holocaust. For more than 60 years, many European insurance
companies have unfairly denied insurance claims, frequently because survivors and their families
could not produce documentation, such as death certificates, needed to prove ownership of a
policy. It’s an impossible burden to expect survivors and their families to meet. In fact, we
know that frequently the only surviving records of these policies are held by these very same
insurance companies.

There has been a concerted effort by honorable people to help survivors who are suffering in
poverty. The International Commission on Holocaust Era Insurance Claims process, though
flawed in many respects, did a lot of good. I appreciate the commitment and good intentions of
those who were involved in the ICHEIC during its seven years of existence. But itis not the
final word and it cannot be the final word while thousands of survivors struggle in poverty
without access to financial restitution that rightly belongs to them. There are significant
questions about the claims process that the ICHEIC used that need to be addressed, as we know
that it was not a transparent process.

The history of Holocaust insurance claims working their way through the courts and through the
International Commission is tortuous, and 1 will leave it to other witnesses on the panel to
summarize more fully. But where the history of these cases is complex, the legislation
introduced by my colleague, Congresswoman Ros-Lehtinen is simple. Tt asks only for holocaust
survivors and their beneficiaries the same that is owed to every American — a fair day in court.

The Holocaust Insurance Accountability Act would state unequivocally that no vague executive
foreign policy interest compels the dismissal of state actions against insurance companies that
refuse to honor claims of Holocaust survivors and their families. n doing so, I believe it would
undo wrongly decided cases that have taken at face value statements about the foreign policy
interests of the United States.

Let me quote briefly from a document that was recently obtained through a Freedom of
Information Act request. It was written by an attorney in Solicitor General Office at the
Department of Justice. In it, the attorney writes “On the merits, 1 have some reservations about
the legal theory on which the district court dismissed the plaintiffs’ common law claims.... As a
general matter, ‘Executive Branch Actions’ that ‘express federal policy but lack the force of law’
do not preempt state law. While Garamendi may reflect an exception to that general rule, that
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principle is still subject to some doubt.” I could hardly say it better myself. Ihave joined with a
bipartisan group of colleagues to sign an Amicus brief asking the Supreme Court to grant
Certiorari and address the unsettled Separation of Powers questions that the Executive Branch
has asserted. 1hope that the Supreme Court will take the case and ask hard questions about
whether a vague expression of executive policy is sufficient to preempt state law.

Finally, I want to take a moment to address an argument I've heard made by groups that oppose
this legislation. They say that this hearing will “raise the expectations” of survivors, and that we
will surely disappoint these people and their families that have already suffered so

terribly. While 1 respect those making the argument, on this, I must disagree. Justice and
faimess are to deserved expectation of every American, and the right to use the legal system to
address, fully and finally, the wrongs that have been done to them is a foundational aspect of our
system of government.

I have met with many Holocaust survivors, many of whom are still trying, after all these many
years, to get what is rightfully theirs. They are a tough group, as they would have to be, given
the horrors they endured. It is time for them to get their day in court.

Mr. Chairman, I look forward to working with you to advance this legislation this year. I do not
think this is an issue that can wait any longer. Thank you again for your hard work on this issue,
and thank you for inviting me to testify.

Mr. CoHEN. Thank you, Mr. Schiff.

Our second witness is Congresswoman Ros-Lehtinen. Congress-
man Ros-Lehtinen was selected in 1989 to represent Florida’s 18th
Congressional District. Ranking Member of the House Committee
on Foreign Affairs, and personally, I hope she stays that way.
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Prior to her election, Ms. Lehtinen was elected to the Florida
State House of Representatives in 1982 and the Florida State Sen-
ate in 1986.

Ms. Ros-LEHTINEN. I think your introduction was sweeter.

Mr. CoHEN. She also founded and served as the principal and
teacher of a private bilingual elementary school in Hialeah, Flor-
ida. Ms. Ros-Lehtinen is the author of H.R. 4596, the “Holocaust
Insurance Accountability Act of 2010.”

She does represent a district that is close to my heart, as I did
go to two high schools, and one of which Coral Gables abuts your
district, and I attended Hialeah Race Track on many occasions and
enjoyed the flamingos when they existed. I thank you. And if that
unfortunate circumstance should occur, which is very unlikely that
there should be a switch, I know you will be a great Chairwoman.

Thank you, Congressman Ros-Lehtinen, for coming today and
giving your testimony.

TESTIMONY OF THE HONORABLE ILENA ROS-LEHTINEN, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF
FLORIDA

Ms. ROS-LEHTINEN. Thank you so much, Chairman Cohen.
Thank you to Ranking Member Franks and distinguished Members
for the opportunity to testify on an issue that is of great impor-
tance to me but, more importantly, of great importance to my dis-
trict and my constituents, and that is the legal rights of Holocaust
survivors and the responsibility of insurance companies as it re-
lates to Holocaust-era policies.

I have the honor and the privilege of representing a district in
South Florida which is home to one of the largest communities of
Holocaust survivors in the Nation. I have worked with several of
our colleagues to protect the interests and the rights of survivors
against the government, against banks, and against others who
have benefited—benefited—from the atrocities committed during
the Holocaust, and I have worked on issues related to Holocaust-
era compensation for years.

And one of the Holocaust-related issues that remains unresolved
and one that many of my constituents regularly reach out to me
on asking for congressional action on this, is the matter of unpaid
Holocaust-era insurance policies. Although many decades have
passed since the world witnessed the terrible crimes perpetrated by
the Nazi regime, many European companies continue to refuse to
disclose Holocaust-era insurance policy information or pay Holo-
caust survivors, or families of victims, for policies purchased before
or during World War II.

These companies have unfairly denied claims, alleging that Holo-
caust survivors and heirs of the victims lack proper documentation,
as Congressman Schiff has pointed out, such as death certificates,
to prove insurance policy ownerships. Denial of claims based on
this argument is shameful and outrageous, since concentration and
death camps in which many of these Holocaust victims perished
did not issue death certificates.

Many of the documents the victims had to substantiate their
claims were confiscated by the Nazis or left behind by the victims
while fleeing. In many cases, the only records of policy ownership,
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as Congressman Schiff pointed out, are in the vaults of the insur-
ance companies, many of which continue to refuse to disclose these
documents. Essentially, what these insurance companies are saying
is that they will only settle these claims if the survivors provide
policy documentation, which only the insurance companies have
and are refusing to disclose.

In 1998, the International Commission on Holocaust Era Insur-
ance Claims, or ICHEIC, was established with the objective of set-
tling Holocaust-era insurance claims. However, the voluntary
ICHEIC process was controlled by the European insurance compa-
nies and lacked the necessary oversight and enforcement mecha-
nisms.

The insurance companies were never forced to adequately dis-
close policy information. If the policy information was not disclosed,
then how were the survivors supposed to prove policy ownership?
ICHEIC was to apply a relaxed standard of proof when processing
Holocaust-era claims, taking into account the special circumstances
associated with the Holocaust.

However, evidence indicates that ICHEIC often failed to apply
this relaxed standard of proof and, in some cases, placed heavier
burden of proof on the survivors that would have been required in
a court of law. The ICHEIC process ended in 2007 after producing
payments for only a small fraction of the value of Holocaust-era in-
surance policies, a flawed process which no longer exists should not
be deemed as the exclusive remedy for survivors to recover under
their policies as proposed by those who oppose this Holocaust in-
surance legislation that I have introduced with my colleague from
Florida, Congressman Klein.

Some of the insurance companies have stated that they will con-
tinue to process claims under ICHEIC rules, but these are empty
promises that will lead to little, if any, results. History has shown
us that, despite wishful thinking, insurance companies will not do
the right thing, and they will not voluntarily disclose information
and pay out insurance claims to Holocaust survivors.

Holocaust survivors, just like everyone else, should have the
right to have their day in court to recover under their policies. Al-
lowing insurance companies to continue to withhold information
and withhold payment, as they did under ICHEIC, without allow-
ing claimants to have access to U.S. courts, is unacceptable.

Companies that have shamefully failed to disclose Holocaust-era
policy information or adequately settle claims should not be grant-
ed legal immunity and allowed to be unjustly enriched at the ex-
pense of Holocaust victims.

To restore the rights of Holocaust survivors, Congressman Klein
and I have introduced the Holocaust Insurance Accountability Act
that you, Mr. Chairman, have referenced, a bipartisan measure
which currently has 37 co-sponsors, including the distinguished col-
leagues on this panel, Congressman Schiff, and my colleague
from—Congressman Schiff’'s colleague from California, Congress-
man Garamendi, who is—his case is mentioned quite a lot in the
bill.

Also, Congressman Conyers, the Chairman of the Judiciary Com-
mittee, has well as Chairman Cohen, and my good friend, Con-
gressman Coble—we call him “Shug” in our hallway—are some of
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the distinguished Members of the House who have cosponsored the
legislation. And as Congressman Schiff has pointed out, the bill
seeks to restore the rights of survivors by blocking preemption of
state laws that were passed to allow Holocaust survivors and heirs
of victims to have their day in court and to require insurance com-
panies conducting business in those states to disclose Nazi-era in-
surance policy information.

Now, Ambassador Stuart Eizenstat, who—a fine gentleman who
has for years worked closely on Holocaust restitution and com-
pensation issues, and others who oppose this measure argue that
this bill will undermine the foreign policy interests of the United
States and that legal peace should be granted to companies that
participated in ICHEIC. I disagree. I strongly disagree.

It is not in the interests of the United States to deny survivors
their legal rights. Denying their survivors their rights would not
only send the wrong message to the rest of the world about how
the United States treats individual property and contract rights,
but will send the worst possible message about how we treat vic-
tims of the Holocaust.

The number of living Holocaust survivors is shrinking signifi-
cantly every year. It is therefore urgent, Mr. Chairman, that Con-
gress take immediate action aimed at bringing at least a degree of
justice and closure to them after all these years. I hope that the
bill will soon be brought to the House floor and will ultimately be
enacted into law as soon as possible.

With your permission, Mr. Chairman and Ranking Member, I
would like to submit for the record a few of the many letters writ-
ten to me by Holocaust survivors and Holocaust survivor organiza-
tions asking Congress to address the issue of unpaid insurance
policies.

[The information referred to follows:]
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Congress of e Thiteh Sinteg
Psshingion, DE 20515 )

Qetober 23, 2009

The Honorable Elena Kagar
Solicitor General

(1.8, Department of Justice

950 Peansylvania Avenue, NW
Washingtou, D.C. 20530-0001

Subject: Generall Holoeaust Ingurance Litigation
Dear Solicitor Genetal Kagan,

We are writifig you inregard to the Gencrall Holoeetist Insurance Htgation, We
understand that the Departinent of Justice will he submitiinga brief, as requested by the
Second Cireuir Coutt of Appeals, o1 its current position in relation toy the views expressed
in the October 30, 2008 brief filed by the Department of Justice, which stated thut court
dlaims brought by Holocaust survivors and heirs against Generali conflict with U.5.
foreign policy.

We urge you Lo, reverse the position expiessed by the previons Administration ag, in our
view, alowing Holocaust suivivors and heirs to bring their claims to court to-recover for
wmpatd insurance policies is notcontrary to 1.8, foteign policy interests,

Wi are very familiay with the issues involved in this litigation and for many yeurs huve
been active in the effarts to protect the interests of Holocaust supvivors and in helping 1o
wdtdiess remaining Holocast-era compensation and iestitution matiers. There is a
fepistative record documenting that Holocaust survivors and beirs-of victims have been
unjustly tredted by European insurance companies, inciuding Generall, and that the:
International Commissiorn for Holocaust Era Insurance Claims (ICHEIC) process,
althiough well-infended, failed to adequately address the ongoing pivblem of settig
Word War 1l-exa insurance policies.

We reject the prinviple that the volumtary ICHREIC progess, which gnded in Marchof
2007, is to serve as an exclusive remedy and forum for settling Holocaust-cra insurance
pblicies and oppase the Tdea that the fangnage in the exscutive agreements the United
States entered into with Germany and Austria provide for a basis to bar legal claims
brought against foreign nswance companies. [n its amicns cariae submitied in United
Sratex Association v. Garamends, the Executive Brauch made the following staternent
reparding: e executive agreements and their impact on legal claims brought by
Holocaust survivors and heits of victims against Buropesn insurance companies:
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“t}hose agreenents do not, of their own force, extfnguisli any cla i that
Holocaust victims ot their famities might assert ln court agatrst fureign insuranee

cowmpani

We ugree with ihe Execitive Branch’s assessmeit above and wge for the restoration of
the rights of Holocaust survivois and family members of vietims © bring their Jegal
clainis to Americar courts. N

Morcover, even if thess executive agteements do provide for a asis to bar Holocaust-era
frreurance claims against German and Austrian insurance companies, an argument that we
reject, there is othing that wouald provide an Ytalian company like Genetali any such
“epal peace,” as the UInited States hag no-such agreement with Ttaky. And given the
absence of such execntive agroement with Ttaly, we view that allowing Holocaust
survivors and helrs of victims to assext insiranice policy claims i American courts

against Genérali would not come in conflict with 1.5, foreign policy inlerests.

The numbei of Holocaust survivors is,dew:casiﬂg significantly every year andh it is entical
that all necessary efforts ate niade to help ensure that they abtain justice and some level
of closure that they were denied for over six deeatles. Helping Holocaust survivors and
family mernbers of victims must be pait of our domestie policy as well as our foreign
poliey, vhich includes setting an example by showing the rest of the world that America
will not wayer or falfor s commitnients (o justice, huinan dignity and the rufe of Taw,

Again, we wge the Administration to veevahmta'lh@ posjtion expressed in the 2008 brief
Fled by the Department of Tustice asserting that survivors’ righis to sue Generali in
American cogr(s.come i confiict with U.S. Torelgn policy interests.

We took forward to working with you ug helping Holocaust survivors and family
membgys Of victims a‘»L‘gl{fj};ﬂﬁicea&d"prevcr\t insurance companies that have for too long
refuged topgiettle Holggaugffera clpﬁns/tirom belng unjustly cnriched.
4 L A L
L
B

Sincerely, { ?
ince \ s
\E '5[1 A

i 22 YT
1 BANA ROS-LEHTIN ROBERT WEXLE
Ranking Member Chaivman,
" Houss Forcign Affaics Comiiiliee . flouse Subvormmitiee on Burope

ATCEHASTINGS : i
Member of Congress Y Ranking Meritber
Co-Chair, Helsinkt Comntission House Subcomumittee on Rusope
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DAN BURTON

Ranking Membet

House Subcommmites o
Middle Fast and South Asia

18 SI
Ranking Membet
ITouse Subcomymittee OU
Adfvica-and Global Health

MemberGf Congess Member of Congess
cc. The Honorable Bt Holder

The Honorable Hillary R. Clinton
The Hongtable Hatold Koh



26

- HoLOCAUST Sua,\/wcjpks TOUNDATION - UBA

. Rugust 10, 201
Bembes Ovganizations
(Bantizd Lisi]
Ao, Asgn. of e HOloeTC Congressiioman isata Ros-Londinen

SUrYIvOT ater Boste 9
Survivons of Greaies BOSON Ry House BiHiee Building

Yiashington B6 20518

Asén, of Hulsenpst Survivors ot
Yonaer USER, Las Angeles
Dear CONGICSSWOTATTE Ros-Lentinan

CARDLES, Toro Hule; ™

. e are Holona ¢ sisrvivors aid alected toaders of surdiver groups
) i i . i $Seaim theoughiout the United Siates. Qver the yedrs, you gt any of yous
Chitd SurvivarHTdER :gﬁt:\;; eolleagues have besh vary supgorive: of Holocaust supvivars’ rights aud
e imterests.

£

Child Survivorsf ATiZOwE

o
: et One of the most fragit and uippected dovelopments 0 secent YEss
ey of Hazl Hol st SUVIRET has Heen the desiruciion of Holocaust survivois’ lagal Hphis to sue msuTance
Dsganbations of So- Califomi companies fike Generall in Ameiican couis. Survivors and aur faniies
‘abonir Cutuged Chub, Mgt fem_ain stunned at this turn of events. ot fznty Jid we-endurs the worst crime
in histery, we &5 Ametican citizens, including many U.8. yeterans and war
veierans:

Cioalition of Hplogaus. Sury!
s in Sontdt Flos

Yopueaus Child SuriNors 62

< Friends of Greatet Hartford .
. ppgoitunately, under the rotent Federal pgpoflate Hecision, Survivers

Holacust SUW;“;%‘;\C:;'E‘:‘ et enifeirens and grandchildren of Holoatst victina are the only Amerieans
n . P - °

o wheo cannol steirsuers that stole froin cuv families. Thatis why we wanied

Holeicatst Suiiivas of {o express oue guatiuds far your work on the aminas curias briel i supgort of
Greator Detto e Suprevae Gouit sartiorad patition int Wotes v. Cenerall. The apprent law &
- Hotacast Surviveis of e only shockingly inssnsitive o SUIVIVOSS, but extends the power of the
Creater Fitisburgh Executive branch 10 act without Corgrass 1 ways tiat weke praviousty
tinka
Holpeaust Survivors of unthiniaBle. .
) ‘South Flatids . o -
ot P— We hope thal your solteaaues in GONQISSS Wit foln you i this brisf,
olaeaust Survivrs Oroup P . b mr fhe HOOER
Euthem Hoada and encourage e gupreme Gourt 1o haar the appeat:
tioiiston Couricil of
Jowislh Flotocavss Survivers .
Respecﬁ'ul[y,
Hologdsst Survivars & o —,
nds of Cireator Washingion .y
Jowish Surviyers of Latefa, Tae. ; [ DS R
Few York -\ Goud pr

Mational s, of Jeiish Chitd o President

iolocaiist Survivos, g

Heow Anestian Tovish Saviel Clib,
Miami  Jofwed by de TS Esecutive Commities:

ory Cragey Trionalship Socies
Wew York tsract Arbeier, Bogton WA Len Hschter; Guesns MY
. i Selio Fisch, Browm NY Jank Rubin, Boynton B 5
supvivurs of Attie G NG ' 1y ynmngeach,kL
uptiyurs o entie G Nesge Godit, Washington o.C. Henry Schuster, ias Yegas MY

gyevivors of the Huloesust ASTEl Louise Lawrenca-laracisy Yashington e, vae Segaiov

s iz, Great Necl, NY |

Resovery Projoc, Seatle fiaabie b Kartiner, Milami Boath, FL. Fred Tabchsr, Seatiis WA '

Surgivors of the Holoraist ol -~ David Mermieisieln, WMiami FL =tner Withaan, Brookiyr NY
New Mexica Alex Meglhovic, Hobe Sourd, Fl

kvt Achashy Hyshoal )
San Francisee yUTICE AND DIGNATY FOR SUR YIVORS"

T TAK (305) 231012

JEBLVD MALAML FL. 33137

FHONE (305) P10
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Congresswoman Heana Ros-Lehtinen
Washingion, DC

Diear congressworiian Ros-Lehitinent

o Untnesust sicvivor-of the ghotto Eevsio 5a Lithuaia and
the Dachau concentration cantp frorn which | was liberated by the
L5, Army 4 the age of U4 ’

| frave been active i the mivvernent for Soviet Jews —an afforl
thar is farniliar w yon - and in many other endeavors deal with
the Holocaust, human rights, democrady and polities, I am prond
to consider your colleagues Waxman, Berman and Shermanmy
personat friends, as well as fhe {..4. Couniy Supervisor Zev
YVaroslavsky who omnoe, in (he remote past, was my eugcutive
direston at e Gus Cal, Connisil for 8.7, wnd sitll 15 2 persona
frierud,

T appeal 1o you o exercize all possible prassure for the passage of
B, V746 to et justive and faimess for the destibte survivors
wlio-are beitgswindled by the Busopean nsurance compaaies.
Tl duesde-tong potlcy Bas been the retusal to Open UNSLT IHEs
and reveal the natnes of Holocanst era policy holders and pay
wppropriate setilements (o thelr heiis, |

Teiroens by Tagn b g aind jsudvlicepuve da sugpun LN
1746 and that it will serve 1o bring soms relief to those who
managed (o cheafdeath 65 yoarsa '/

| it

Sincercly, "}
§7 Frumkin, éhaizman SCCS1

PN



28

Fefiruary 52008

Cangresswonan flesna Ros Lehiingn
2180 Rayburn House Office Building
Washington, D.C, 20510

Fax Numier. - (202) 228-7269

ard

Gaongressitan Robert Wesdel

2244 Raylusii House Office Bullding
Washington, D.C. 20610

Fax Numbet:  202-226-2722

Dear Gangrassman Wesxer and Congresswoman Ros-Lehtiier:

My neme is B2 ok Mis, Ros- ehiinen; do you remeinber whiei we
tnict ai the Graater Miami Jewish Federatian last March? | showed votimy, father's Seneral
polivy that ihey stilt rafuse to-pay: Twantto thani you again far all you are doing to help
sunvivors, At ihe age of 94, [ do nat gve much fere time for decency and juslice so | hope you
are sucoassiul in gatting HR 1748 passed rightaway.

(GHEIC dllowed: Generall to-deoy my Farfilly’s insurancs claim even though | have & copy
of the policy my father bought in 1927, and aven though Gefiefali has no proof that it was paid oF
cancalied before the Holopaust. Genzrali gave me 10 records ancdHHGHELS did not require the
company to do 80, ICHEIT affoweri the-company o keep my father's mongy in spife of .
evesything my family endurisd. - N
§was born in Keloassy, Hungary, i 1914: Ny parents. ier IR,
s e My father operaied a successiul wholesale business stpplying ail the
gensral storas I the city, The business was callad “IKeriasz Sandor AG." liwas a family owned
corporation. .

| am aitaching @ copy of the insurance pulicy fiy Tather bought frony “Tilesti Altalehos
Biztosito Tarsulat {Assicuraziont Generall)," Poticy No. ST, in 1898, for the face ameunt of
“Dolfars 2,080 ~ ch, New York” The policy was fo mature i 15 yoars, Prémiums were payabié
abthe rate of “33.58 Dollar Now Yosk® The insured was fisted as “HEA5R WS whose
birthdate is listed ag *1886," the year my father was borm

By parsnis wers Holobaust vichims, having been deported to 7 goncentration camp M.
Austria in 1944; thisy were fortunate 1o survive and-return to Hungary. | personally was captured
fn 1943 by the Russians and was a POW in Siksria before returning fo Hungary in 148, My
fatfier died in Hungary 0 1963 and my rother came to the United States in the mid- 19703 add
died here. )
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i with thig paper, when | filed a-clai to General, ie ol was dafied by the
Genetall Trust Fund I June 9002, Theletter statad: "Policy r. 52603 was cancelled oF
surretdered before e year 1538 j.e. doesngt rofer to the Holocaust Era, and thergiors 1o
paymishl o e oifered v respact of it

Generalis explanation caniot be torect Hatatisn My fathor's business contihued
successfuity long after 4936, 1l his deportation in 1044, {tis welf knowy that the Jows of
Hungary ware not fully devastaied by tha Holocaust until 1844, and that rmany busiiesses were:
able to Tunction prict o 1944, Further, Genefall provided na docurmentary progt of how #
asceTtained that the policy was surrendered hefore e year 1936, t belteve | amentiilad fo such
proof undar ICHEIC ndes, ofherwise Senerall has Talled to avercome the clair sstaviished by the
policy. .

Under JGHEIS wiss, the fact that | Had a pollcy was suppesed to-fiean tivai the burdsn
Wwould thisn be onthe corpeny to prove it paid e poticy or that it was nolonger valid. Generall
never did this, but ICHEIG went alond. WGREIG gllowed Gonerali (0 viclate the 1ICHEIC rules.

Wy aliov the comparies that chested us decades ago get away with sueh behavior?

‘The aciual value of the 32,000 policy today would be betwean $76,000 ahd $500,000,
degending on the @t of return,  And, Why slwoild Gerieral get away \with ordy paying e
ecuRoTIG 10587 What abott ifs conduct n.denying payment aftet the war? \Why-shouid T dear
tho burden 6f i company's piracy? .

HR746 will Allow mg to get i serious ratter outof the secretwoild of ICHEIC and
polificlaris; and o the .. courls whers thelongs. Isthisa ightthet  as an Amatican
ciizen should beable to-talee for granied? Saimething Ts sariousty wiond hers and Fimplore your
colleagties it CONgress tofix it . B

G Cofgressiman Bamney Frank {207y 226-6952
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Februsry 5, 2008

Congresswornan Tena Res-Lehifaon
7129 Reyburn House Office Building
Washington, D.C. 20310

Fieas Congrosswornsn leans Ros-Lehiinen,

My nanité is TSRS Tam 2 sutviver of the Heloesist, 1 was onky thistedn and my litile
sigter three, WheD my PRISHS Were deported from Fragve to Asschwite whers they peoished.

1 remember that my parenis had insuxonce weith Clepeinl Moldavia vitich was tie subsidiary of
Generali fnsurancs.

At the liberation, aler baving boen ia Irisding the whiole length of the war, Wiy grandmother, my
siwer and I retamed To ou hosmetowa bud 00 papers were found to shew any proof of polisy

Pisase Congresgwomai Reas-Lehtinen, pleass help us, the Halocaust survivors, 1o get he HR
1746 Bill to pass, We nead your help oow. We do net hsve poachtime Jefl ag { am alrosdy
seventy-sight yenrs old sud muy ave older. .

“Thauk you for reading this letier. [ troly hope thet you teill wot leé vs down,

Sinvercly yours,
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Clongressworsn Usana Ros-Loluiaen
Washington, DC 20515

Dear Congrsssworman Ros-Lehiinei:

jag the daughier of two + siivivors andan aotive member of s survivoy gnd seeond
generation comumunity 1 am weiting fo wege You T pass e Holotaust Clatms lusurane
Aceonntability Act of 2007 (HR. 174%.) This legislation will reaixe fnsurangs companics doing
husizess n the U ited States to publicly discloseatt Holosaustiera insursncs policles.

T 1746 resoitizes that fess than 3% of the msherand valve of insurance policies awsed by
Yewes at-the baginning of World War ¥E have heeit satisfied fucagh the Intemationzt Cormnission
on Holacaust Ern lasueancs Clainis (FCHEIC) process, which eaded fast spring. The bilt will
require these insurance compenies s apen their books snd fully disclose the nemes of g1l Wosld
Wt H-eva poficyholders so that Holocaust survivers and thejc rebitivey can pursue fegitiniate
cladems, TR 1746, if enneted inta low; wil} give suivivors the enly reasonaile chanca they will
polisy i B seitneld for decaden and obtabn judicial relist,

have to obiain i

Holocaiist survivers whose ICHRIC chims wers denid or via way never have filed elal
because they wexs pnabls to obtain policy & {on hava b preventod front secking
cedrizss i the courts, B LT4E tequires the $nsurers to disclose the nesessary informaston; BER
1746 altows sprvivors to g0 1o court fo gatan inpartial udge and jury w0 examine alfof the
cenords swraunding the insorers conduct and assign impiveint resnousibility, Wiitiout the pasage
of EER 1748 thoss suivivars vigltts are Finished amd they, fo gether vith thelr hieirs and
seneficiaties, wilh haveno chanco o realize a il sncounting ar "fal compensation” for polistes
sold to thelr familigs. -

T35 £746 will foree Insurers who profised fron the Helacaust in e accountable for their sctions.
The bill will inject trasparsiey into the claims progess and give survivors siloag last a legal
. smawns in-which to recover payonts from thase golicies.

Thank you fox your dine and consideration of thig urgent and most intportant lepistation.
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Tatmrary 5, 2008

The Honorable Hoana Ros-Lehiitens
2160 Raybun Housze Office Building
Washington, 1.C. 20510

Re: ILR. 1746 Legislation to Address Holocaust T

Drear Congresswaman Ros-Lehtinen:

Thak you {o¢ sponsoring HE. 1746, & bill requiring disclosure of Blocaust-erd insueanos polisies.
As you are well awars, ruany &7 the Buropean inaurance companies have not been forthcomingin |
providing infrmation about thousands (pethaps Fonidreds of thousands) of life and property InRuEsiice
policies that weie issusd o vietims of the Nazl atrocities.

i sase of onr family is Mustrative of fe problem. My grandpacils were deported from Trieste,
Tealy and murdered in Avschwita fn 1943, My grandfutticr apparendy hid & HiE insurance potity with
Assiotwaziont Generall, a fart I leamed in 1958 after esponding to thaf company’s original public
notice sesking potential participants for a sattlerment. Howeaver, i my commumications with Generali,
the company indjcated that a1y prandfather’s policy nad been snrrendered before 1936. The compsny
refised to provide any documentation conceming the sittumstances surronnding the jssuance ad
sumender of the policy: Bqually perplexing is the fuct that my geandfather’s name never appeated ot
the ICHEIC website even thowgh T 1C or General] suppesedly matched Generali vecords s gainst
records of Holoeatst victing at Yad Vashem (where my grandparents have fongbeen Tigted):

HE 1746 would requirs the fnsuranés companies 1 open their archives, fsce them fo disclose alt
Ineroaation and alfow claims to procead in American, eousts. §t’s sine for the insurance compantas ©
come clean!

Whether of not wy family is entitled 1o fle s dlabin is vncertaln sines we don’t Have the Fall exrent of
the tnformation about my grauddther’s policy, But absent this kind of legislation, we have no
opportumity to press the insusancs company for more information. More importanily, there acs
tousands of ather foilies and survivers Wha should be entitied, but are unable, to ssck regnhuion of
THoloeaust-rolated maurance policics. Many are elderly and pogsibly unaware {that the Insurance
companies continug o withiiold informarion about wpseitled policies.

Again, thank yos for sponsoring this Iegistation

Respectilly youts,
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Fabirary 5, 2008

Congresswornan lleana Ros-tehtinen
2160 Raybum House Office Building
Washingtorn, D.G. 20510

Fax Number: {202} 226-7268

and
Gengressian Robert Wexlar N
2247 Raybiin House:Office Building
Washington, 1%.C. 20510
Fax Nimbes:  202-226-2722
He: (CHEIG and (nsurancs Bitl 4745
Doar Repigsentatives Ros-Lehtiien:

Dear Represntative Wexfer:

I &t writing to tel you about my wirforiunale experence with the Intermiation
Coramission (CHEIC) and the urgency for passage of legisfation to altow survivars ke myself-io
have the ability to gel information from {he insurance compaiies and take them to court it
NEGESSETY. B B

i i 8 78 year ofd Holosaust seivivor trom Paiis; France. | seimehow managed ©
sufvive against alt odds;and f'm sure | doi't have to telf you everything my family and | wéat
through.

Wihen IGHEIS was starfed, tfifed out farms naming many of my refatives who Iknew”
were promisent and relatively well-to do Tesidents of Budapest, Hungary, iheluding oy iincie
piovEsmIREewWho was a very proiinert and wealthy physiciar. Generalf respondsd with alater
stating that i had soldmy unclaone policy i 1921 worih 50000 FHuhgarian crowns, Dut it was not
payable because it lapsed before the-Holocausl. However, the company did not provide me wiift
apy information To justily that penatusion.

CGansidering niy unde's elicumstanced, | find i very untikely that he wolld have oy fad,
one policy for a refatively small amount. In addition, Gerarali claimed that it did rot-sell any
paficies to ofher family Tieinbers. Mowaver, given the suspiciocus response on-my uncle's one
poticy they acknawledge, why would | ielieve these: demals?

LR 1746 would erable survivors fike me — with the agsistance of lawyers of giir own,
chousing ~ o finally see for ourseives what information i i7 the companies’ recerds.  Given the
companias' disgraceful behaviorduring and after W, why. should we be the only-Americans
whe don't fave stch sights againstinsurante conipanies who freated our faipilies i bad faith?
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{ fhought | wag geting oo in years when JOHELD started, and RoW itls 10 yedrs isfer, Wil
| ever sqe justice inmy fifetime? What about fhe ather supdivers who aren't as healiny as fam
who might fee! too frustrated io spenk up? Please give us ol Fights back ‘and allow us o conirol
our ot affairs, Really, 2l we needis the same protections other Arericanshave against those
avarisious insurance giants. -

Thanlkyou very nuoft
Sincerely,

critative Barmey, Frank— (202} 2066862 (Fax)
(202) £25-0837
} 226-5890

tc: Rapres
Representative Matk Steven Kirk —
Representative Janive Sehakowsld - (202,
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Pebraary 4, 2008
By¥Fax: 202-225-5620

Dear Conpyesswalins Ros-Lehtinei,

¥ i RIESTEEERNG from Hloaston. T am a surviver of the Halacsinst, Twill not take wpy your tnis to
tellt you the haryors my Famiily endured duving that heryible time or what happeasd t me. Lknow
you're busy. My father owned a businest and a howme o prevar Germany and T've heen told
sveryone had insurance coverage. We all'are very grateful for you all yeur hayd work and hless
youw greatly

A

to represent nany
s sbout what we
fon from the

1 am president of theldl 2, Conneil of Seviish Holocaust Survivors, elected
survivors and thedr fainitios heve in thesTREEE Meire area, aud all our stor

have had fo go through o getany Justice whatever in ﬁ‘yi€xg o gel compensa
tmsurance companies. P

=

{ kpew it f2mily kad fnsurance. T teied o present information aud got no responies. Now we
yearii fiat fhrongh an International Coansission on Hol t Tusarance only thres pereent (3%)
of the total of the policy they stole from us was paid out at the time last yeav when this commission
closed. Three percent of nver $17 billion owed {0 all of our £awilies 2t 2 mininmm apd they said
they did 2 good jol? Those “who say they represent our hutexesls say they did 2 good job, We think
ot

They wouldn't evew open iheir aichives which Hsfed gurx families mamies And then had the o to
dergand birth and death sextificaies frov all of us whio either died in the eamps or bavely suevived

and cams out with nothing but our bodies. All was fafren from us and now thistragedy.

m presently haitling a taveible diseuse. So many survivors I represcit are in worse conditiouw
Here in ks living ta poverty literally and the insurance companiss ave nnjustly enriched and
nothing is done abeut it n'the Uiited States of America.

1, wo all, peed your help. The Financial Services Clomiittes in the Cangress is huldiing a Rearing

Conabif infroduced by Cengressman Wesler and Congresswonsan feans Ros-Letinen, SR 1746.
Urge yoas colleagues on the Comunitice to vote for this bill a8 the Fereign Affairs Commbites
shveady did and urge our senmtors to latredice and pass out this leglel: ton soop., We have very
Jitdde thme fedt and it ks oie minute fo maidnight for us suvivors. WE NEED YOUR MELP NOW!
Vou ta Congiresy are our enfy chance to have jnstice! Dan’t et us done, please!

 The iresurance canepanies were 1o Gerlegal pedce vy Fpxfter we the swrvivers got legal awd avoral
peace und Hyst hay rot happeried fos us and our Fuiilies. Welyp us suyvive a Hetle while Jonger,
please, Thank you foi reading my letior. Do not fef us dow.

Singerely,

F9ETE Cowncil of Jewish Holocaust Survivers
Representing over 250 Savvivors of the Holocaust and thelr families

This Lertey was sent (o «ll e nembers of the Finencial Serviez
Congressman Wesler and Barney Fronl, We thowl you jor all.of your
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Fabniary 5, 2008

1 ehiinen
Building

Gonaesswoinan lisana Ao
2380 Raybum Heuss Offi
Washingten, D.¢, 20610
Fax Mumnban  {202) 226-7268

et

Congrassrian Rebedt Wesdor
Zo44 Raybum Houss Offios Bullding
TnbdamEse. AT IR e ¢ e

i Fotacaust sivivaf ihn s Beer pursmnpd 1apnes: i desency fora Goterali for neaily 6
decades; | want 1o expresy my aratiiude fo your SpoRss of MR 1746, | hope youase ableto
canyay (oother members af the House of Representatves, aud the Sorate jug how importaft
itiis egistation wonld bain fts teal impact. :

Wy faenily fived in Uithiasiy pefors Warld War ik uibvany 1 vess born, my fatier purchased #n |
msurance palicy from the ttakian company Assicuraziont Gereralh, §.0.A. The palloy, with 2 fage
antount of $2,008 WS Dolas, was 10 meke suis thare woitld Bie money for fuy educalion when i
gréw . WWelt t grew up sl vight, bot net the way aRyons axpoctod, After four years k& el
concoritation eamps, | was Hberated in Diachen on Apdl 28, 1945 by the Third Arnerican Ay,
My father and maoter miracuicusly survivad, butmy yourger protherpanshied.

Afier the wer, vay father advised In¢ 16 go 1o Rerme bevatise {hat vias where ths money was

pay for my education, He wend haclk to kithuania and by anothss miraite, my father retrfeved the

insurasice policy ha had baught forme fromT the hiting plece where he had puried 4. hweil tothe ”
snerali headguaners Plazza ‘\anetia iy Reme vith ha policy number — 332 - and asked foF

puyment. They sald they woult boalk for the number and sonfact me heit Shey never did. Ldid -

finish my mesdics! sduoation i faly but itwas very fuard lving on oply $10 a3 1 was requ s dus

} gracuated and moved 1o California, My parerdaware aliowed (o feave Lithianta in 1260 2rd
my fether brought the srginal palicy which | then biaught haok (0 Rome ta demsnd paynernt.
Remamkser, the $2,000 LS, Doltars was a bla poliey by 1860. The Grnerall peopie again
pramised 10 loak itk and contactme fn Cafifornia, They never did,

. Decades fater anet ICHEIC was oeated, | again made a olali. Gensrall denled f hadss
aajd the pelicy in “Lifhs” or *Lats” cursncy was not worth anylh B as | said it was a doflac
pokicy 50 Ganerall gignt resd & and JCHEIC was beyond esa as uil it okl was buffer Genaral
froma the harstt resfity of s ropduit wward me 5ies 1045, \uhen General fnally made o offer
of a few thousand dollars, | rafused.

Updar California kew, bweuld be enftitled to- b corapansatad for fhie fullh vaites of {he policy, decsss
. to canupany reeangs 1o see e policies it likely soid my afher relrivas, el bver damages by tha
had feillt the company dispiayed to me i thase years afier WA, Yetl fave f20se cuotess |
hurdies iR oblaining the fult truily from Geneeali beoause 1 hawa besn denied ac o ouf nolt
systent, \Ahy ars the casrls sjding with the nsusnce (v’ Vhy has Congress stded with
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them up ol naw? 118 A wiystery o ma and offtst surelvors kot dre can bie trested this way i
the 21% contury, In Awmeticd no lese -

ansd, dnd Foold D 2 reaf frogs

Uinder HR 1748, my fights under Califomia law Gpopld be
end a real Jury dedde what 8 right.  ICHEIC might have been wall fitendad by some, g i has
caussd Hisusanas of Hofosaust sunvivors grest heartache. 7o profiise a fair and ensy and cpen
systam as {Ldld, only to bacoma a shill and shiaid faf insurance companies, is a fasco thit -
supvivass should net have o sidure.

Ploass make HRU 1746 law and sltow justios to be dona betweer me and Gatoetall,

Thatik iu very much,

it

o5y Chammen Bamey Franft, (202) 225-8582
Rep: Hemy Waxman  (202) 226-4089
Rep. Bred Sfierman {(202) 225-5679
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Congresswoman lzasa Ros-1ehtingt "
240 Raybun House Oifice Railding
Washiagion, D.C.20510

Februsry 2, 2008

Trear Conipresswonia Ros-Lebiiner;

My name isy 1 apn 1 suivivos of the Holocausi. T lostmy Pavents,
Grondpaxenis, Awnds, Uneles 2nd Cougns in the Holosanst, Fust ey sister and
§ sarvived. Iwes only Sfleen years ohd when T wias taken 1o the {pnceniration
Carnp.

with Generali -

¥ seroentbor that sy parents and grandparents had inswan
Moldavia which was the subsidiay of Generali Disuranos.

Whem | was lilerated and setwmeod 10 my Bowe o, T Seamd onr hovee and
busingss was desitoyed snd thereftre cannot show any poeef of a palicy.
Fhe policies wers burned along with iy pagents in Ansehwite.

Pléase, Madam Congresswomnar, please help us, ihe Holneaust survivers, to gt the
IR 1246 Bill to pass, We oeed yoir helpnow, Weds xot have meuch tme fefk a8
e oxe alysady eighty years and oldex.

(R 1746 wonld require Generali fo pilvlish alf of the names of s eustomers from the
Holoeaust time, ad would require the votopany o produse all the infotmation JCHET C
dlowied it i keep secret. Towonld als allow survivars like myself, to sue the company
i 108, comts. I believe, and all Holocatst sorvivors are satited to hive & yeak judge
and jury decide whether or not the conpany trested my Gammily comecily. Thixisa basic
Aumerican right but we need Congress to zesior that Tight. .

1 will be ting ths Pinancisl Sexvices hearing reft R, 1746 Thimsday Teb, 7™
2 U3l | wonld be very happy o mest with you peonally once agal.

Therk YU for reading s letter, §toulyhove that you will pot fet us dovm.

3 Rag‘a':ds
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Thyesday, Jamudry 03, 2008
Congresswimat Tleann Ros-1ghtinen
;s Us Congresswomat, Toistrict 18
2160 Raybum Houss Office Bldg
Washingten DC20513

Tyear Conpresswornan RowLehtnen,

SR and T e US eitizen and a Florida resident. T
_ wassent {6 e Auschwitz ¢os ivaiion savay o) 944 when 1 was 70 years old. Duiing
the Holocaust T Jost hoth of my parents, iy grendparents, T¥ fwo sisters, andmy (WO
+ wearold nephew.

Ty narne 38 E&’%‘}% :

Aftor the war, 1 found a dotumert that was hidden by my fatler, 3 ey also
speiled e contained his ble ingurance policy 25,000 gold
dollars. In 1945, wance claimio the instrance COmPALY, they
ficateas the pr requisite to pay the slatm, Without the death.

reguested his dealh certt
certificate; they said e policy was invatid.

A few yoars 830, {he Tnternational Commission g Holocaust fira Tnsuramee Claims
revived.gus bope for jus the fnsurance compantes and I filed nyy clainy (Claini #
life insurance). Unfortonately, this effort produced no

s glad that ‘The Helovaust Ciaiis Tasirance Accanntabilty Act o8 2007 (LR
1746} Jepistation hins been introduced . Congress and if passed, (o insuranice copipanies
doing business in. the US, that proﬁ’ted froin the Hoto caust, will be held avcountable for

¢higin actions. .

i 'urge gou to ploase supportthe 37 c-spOnsULs L e House and the fhousands of
constifuents, and Flolocanst aupyivors that demand justios, by passing Wik TR 1746,

1 am happy 10 provide you with 4By additional formation that may e hehpful and would
T, gt your service o tegtify In congress should yorx desiTiit hetplil

Pty a heppy and ettty New Yo

Ms. Ros-LEHTIN

. EN. Thank ;

ing Member, fi : you again, Mr. Chai

ing. for granting us the opportunity to testify B this T
ear-

'[I‘rll‘l}zlmk you very much.
e prepared statement of Ms. Ros-Lehtinen follows:]
s:
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PREPARED STATEMENT OF THE HONORABLE ILEANA ROS-LEHTINEN,
A REPRESENTATIVE IN CONGRESS FROM THE STATE OF FLORIDA

Page 1 of 3

The Honorable Ileana Ros-Lehtinen
Ranking Member, Committee on Foreign Affairs
Testimony before the Subcommittee on Commercial and Administrative Law
Committee on the Judiciary
“Holocaust Insurance Accountability Act of 2010”
2141 Rayburn House Office Building
September 22, 2010 at 11:30a.m.

Thank you Chairman Cohen and Ranking Member Franks for the opportunity to testify on an
issue of great importance to me — the legal rights of Holocaust survivors — and the responsibility
of insurance companies as it relates to Holocaust-era policies.

I have the honor and the privilege of representing a district in South Florida which is home to
one of the largest communities of Holocaust survivors in the nation.

Throughout my tenure, I have worked with several of our colleagues to protect the interests of
the survivors against governments, banks, and others who have benefitted from the atrocities
committed during the Holocaust and have worked on issues relating to Holocaust-era
compensation.

One of the Holocaust-related issues that remain unresolved, and one that many of my
constituents regularly reach out to me on — asking for Congressional action — is the matter of
unpaid Holocaust-era insurance policies.

Although many decades have passed since the world witnessed the terrible crimes perpetrated by
the Nazi regime, many European insurance companies continue to refuse to disclose Holocaust-
era insurance policy information or pay Holocaust survivors or families of victims for policies
purchased before or during World War II.

These companies have unfairly denied claims, alleging that Holocaust survivors and heirs of the
victims, lack proper documentation, such as death certificates, to prove insurance policy
ownership.

Denial of claims based on this argument is shameful and outrageous since concentration and
death camps, in which many of the Holocaust victims perished, did not issue death certificates.

Further, many of the docunients the victims had to substantiate their claims were confiscated by
the Nazis or left behind by the victims while fleeing.

In many cases, the only records of policy ownership are in the vaults of the insurance companies,
many of which continue to refuse to disclose these documents.

Essentially, what these insurance companies are saying is that they will only settle these claims if
the survivors provide policy documentation, which only the insurance companies have and are
refusing to disclose.
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In 1998, the International Commission on Holocaust Era Insurance Claims or ICHEIC was
established, with the objective of settling Holocaust-era insurance claims.

However, the voluntary ICHEIC process was controlled by the European insurance companies
and lacked the necessary oversight and enforcement mechanisms.

The insurance companies were never forced to adequately disclose policy information.

If the policy information was not disclosed, how are the survivors supposed to prove policy
ownership?

ICHEIC was to apply a relaxed standard of proof when processing Holocaust-era claims, taking
into account the special circumstances associated with the Holocaust.

However, evidence indicates that ICHEIC often failed to apply the relaxed standard of proof and,
in some cases, placed heavier burden of proof on the survivors than would have been required in
a court of law.

The ICHEIC process ended in 2007 after producing payments for only a small fraction of the
value of Holocaust-era insurance policies.

A flawed process, which no longer exists, should not be deemed as the exclusive remedy for
survivors to recover under their policies, as proposed by those who oppose the Holocaust
insurance legislation that I introduced with Congressman Klein.

Some of the insurance companies have stated that they will continue to process claims under
ICHEIC-like rules.

But these are empty promises that will lead to little, if any results.

History has already shown that, despite wishful thinking, insurance companies will not do the
right thing and will not voluntarily disclose information and pay out claims to Holocaust
survivors. '

Holocaust survivors, just like anyone else, should have the right to have their day in court to
recover under their policies.

Allowing the insurance companies to continue to withhold information and payments, as they did
under ICHEIC, without allowing claimants to have access to U.S. courts, is unacceptable.

Companies that have shamefully failed to disclosed Holocaust-era policy information and
adequately settle claims, should not be granted legal immunity and allowed to be unjustly
enriched at the expense of Holocaust victims.
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To restore the rights of Holocaust survivors, I introduced the Holocaust Insurance Accountability
Act, a bipartisan measure which currently has 37 cosponsors, including our distinguished
colleagues on this panel, Representatives Schiff and Garamendi.

Congressman Conyers, Chairman of the Judiciary committee, as well as Chairman Cohen, are
just some of the other distinguished Members of the House who have cosponsored this
legislation.

The bill seeks to restore the rights of the survivors by blocking preemption of state laws that
were passed to allow Holocaust survivors and heirs of victims to have their day in court and to
require insurance companies conducting business in those states to disclose Nazi-era insurance
policy information.

Ambassador Stuart Eizenstat, who has for years worked closely on Holocaust restitution and
compensation issues, and others who oppose this measure argue that this measure will undermine
the foreign policy interests of the Unite States and that “legal peace” should be granted to
companies that participated in ICHEIC.

I disagree.

It is not in the interests of the United States to deny survivors their legal rights.

Denying the survivors their rights would not only send the wrong message to the rest of the
world about how the United States treats individual property and contract rights, but will send
the worst possible message about how we treat victims of the Holocaust.

The number of living Holocaust survivors is shrinking significantly every year.

It is therefore urgent that Congress take immediate action aimed at bringing at least a degree of
justice and closure to them after all these years. )

I'hope that this bill is brought to the House Floor and ultimately enacted into law as soon as
possible.

Thank you again for granting me the opportunity to testify at this important hearing.

Mr. COHEN. You are very welcome, and thank you for your testi-
mony. And there is a bit of a protocol issue, as I understanding.
It is my understanding you might have some place you would like
to go to and there is some issue, but I have always deferred to the
Ranking Member and potential—whatever. So if you would like to
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be relieved with your lovely daughter, you are welcome, and if you
would like to stay, you are welcome, too.

Ms. ROS-LEHTINEN. Mr. Chairman, I thank you so much for the
privilege of sneaking out of here. I have another forum that I have
arranged in the Rayburn Building that started——

Mr. COHEN. You are dismissed, and you can call me “Shug.”

Ms. Ros-LEHTINEN. Thank you, sir.

[Off Mike]: Don’t do it.

Mr. COHEN. Our third witness is Congressman John Garamendi.
Congressman Garamendi is an outstanding new Member of the
United States House of Representatives, elected November 5, 2009.
Before being elected to the House, he was the 46th lieutenant gov-
ernor of California. He brings over 34 years of public service to the
House.

He was elected to the California State Assembly in 1974 and the
State Senate in 1976, where he served for 14 years and attained
the position of Senate majority leader. In 1991, Mr. Garamendi be-
came California’s first elected insurance commissioner, and in
1995, appointed by President Clinton as deputy secretary of the
U.S. Department of the Interior, where his efforts led to significant
environmental improvements for the Nation and California, which
possesses so many of our beautiful natural resources.

In 2002, Representative Garamendi was reelected California’s in-
surance commissioner. And I am sure he can speak better of insur-
ance than some of the people involved in this issue. That is why
we had healthcare reform, because we knew you can’t trust the in-
surance folk on certain issues.

Mr. Garamendi, would you proceed with your testimony?

TESTIMONY OF THE HONORABLE JOHN GARAMENDI, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF CALI-
FORNIA

Mr. GARAMENDI. Mr. Chairman and Ranking Member Franks,
Members of the Committee, my colleagues here at the table, I
hadn’t expected to get back into this issue. The survivors of the
Holocaust, their family, their heirs, their children, suffered a major
defeat when the U.S. Supreme Court, on a five to four decision,
overturned a California state law that would have simply provided
survivors and their families with information about what policies
their parents, aunts and uncles may have purchased in Europe
prior to World War II and during the war.

That decision slammed the door on something that is just funda-
mental. That is information. All of us here have talked about jus-
tice, but when access is denied, justice is denied. And access to in-
formation was the first step of access to the courts and to resolu-
tion and resolving the question of claims.

A lot of children survived the Holocaust. Their parents didn’t.
They have no knowledge of what their parents may have purchased
in way of insurance, but they know that their parents lived during
that period and may very well have had insurance policies.

There is absolutely no way for them to find that information.
California passed a law in 1999 that would have given them that
information by requiring the insurance companies to disclose poli-
cies, the names, the locations.
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The American Insurance Association, carrying out what I believe
to be the first commandment of the insurance companies, and that
commandment is to pay as little as late as possible, filed suit
against that law, and I was left to defend it. We lost in the United
States Supreme Court, and access and knowledge was denied, and
justice was therefore denied.

ICHEIC did a credible job, but not a perfect job. I had a lot of
questions when I was insurance commissioner with ICHEIC about
their decisions, about their processes.

The work is incomplete. It is simply incomplete. The insurance
companies have the information about the policies that they sold
during this critical period, and to this date, that information has
not been generally made available, or even made available in a
manner that would allow children, heirs, grandchildren and sur-
vivors to know if a policy actually exists and to pursue their right-
ful claim to the benefits of that policy.

This law is pretty simple. It allows state laws to move forward.
The California law is still on the books. It was never repealed. And
if this bill goes forward and becomes law, then information is made
available.

I understand why the insurance companies don’t want people to
know what is going on, because they want the money. They don’t
want to have to pay the claims. But they have contractual obliga-
tion to pay claims. And if people knew that their parents, their
grandparents actually had purchased a policy, they can therefore
be in a position to make a claim.

It is a matter of simple justice. It is a matter of simple fairness.
And my view is the insurance companies owe an obligation to all
their policyholders, to all the heirs and potential claimants against
those policyholders to make the information available.

It is an extraordinary situation. God willing, it will never happen
again, but it did happen. And because it happened, because it hap-
pened and because of the subsequent actions of the insurance com-
panies, a wrongdoing has taken place.

Now specifically, Generali comes into this question. My recollec-
tion of ICHEIC and what went before it was that Generali was
never party to that agreement. And for Generali to be arguing that
they are covered by ICHEIC is simply incorrect.

Now, I have had great battles with Generali over this. I didn’t
know I would have another opportunity to take a swing at them,
but by God, I am going to.

And I am going to use this forum to say it is a matter of contrac-
tual obligation, say nothing of justice, that every insurance com-
pany—every insurance company—that sold a policy during that pe-
riod of time has a requirement, under simple justice, to make infor-
mation available about the existence of a policy, the name of the
purchaser, and others that are named in the policy so that family
members can go to a file, a list, and discover that a policy exists,
and then they can pursue it in a court of law where they have ac-
cess to justice and presumably an appropriate outcome.

It is very important that this bill pass, and I urge you to do so.
And thank you for the opportunity to reengage on this matter. And
I have written testimony—I would just say one correction in what
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was presented to you. In 1999, I was not the commissioner, so in-
stead of during, it is after my term.
[The prepared statement of Mr. Garamendi follows:]

PREPARED STATEMENT OF THE HONORABLE JOHN GARAMENDI,
A REPRESENTATIVE IN CONGRESS FROM THE STATE OF CALIFORNIA

Congressman John Garamendi’s Testimony Before the Judiciary

Committee’s Subcommittee on Commercial and Administrative Law

Hearing: H.R. 4596, the “Holocaust Insurance Accountability Act of

2010,” September 22, 2010

Chairman Cohen and Ranking Member Franks, thank you for allowing me
the opportunity to testify before your subcommittee on an issue of great
importance —that of allowing states to enforce disclosure laws and access to
courts for covered Holocaust-era insurance policy claims.

I come before this subcommittee today in support of H.R. 4596, the
Holocaust Insurance Accountability Act of 2010, with the experience of
having served as Insurance Commissioner for the State of California, where I
spent much time working on this issue.

For decades, Holocaust survivors and their heirs have sought the financial
security that is rightfully theirs, paid for during the dark days preceding and
during World War II to foreign insurance companies. H.R. 4596 would allow
states to enforce laws extending the statute of limitations for suits against
insurance companies arising out of their failure to pay on policies entered
into during the Nazi era. Once signed into law, this bill will rightfully give
Holocaust victims and their heirs who are now living in the U.S. the legal
authority needed to fight injustice, granting them the authority to go after the
foreign insurance companies who have denied them remuneration for more
than half a century.

As this committee, those assembled in this chamber, and all those listening to
these proceedings know, the Holocaust was a tragedy of unimaginable
proportions, an act of pure evil, that marks one of the darkest periods in
human history. Six million Jews died as the Nazi war machine roared across
Europe, decimating the Jewish people and their communities, forcing the
survivors into concentration camps.

Congressman Garamendi Testimony 9/22/2010 Page 1
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It is a testament to the human spirit that some survived the Nazi’s program of
systematic genocide. Many emerged with just the clothes on their backs, as
Nazi soldiers had been ordered to strip them of their material wealth,
documents, and, in many cases, went so far as to rip gold fillings out of the
mouths of the dead and dying. These men, women and children survived
unspeakable atrocities, and were robbed of their physical security by Nazi
soldiers whose cruelty has been so well documented by the survivors
themselves, such as Eli Weasel in his book Night.

Before, in peaceful times, and even during the war, members of the Jewish
community throughout Europe sought to protect their families by purchasing
insurance policies to safeguard family assets, plan for retirement, provide
dowries for their children and save for their children’s education.

In the aftermath of the war, as survivors sought to rebuild their lives, they
were again victimized, not by hostile military forces, but by the very
insurance companies they and their families relied upon for financial security.
In the concentration camps they had lost their human right to physical
security, and now insurance companies sought to rob them of the financial
security needed to help them rebuild their lives after the ravages of war. Ina
cruel twist of fate, survivors of the Holocaust insurance claims were rejected
because they lacked the necessary paperwork. Documents that the insurance
companies knew, or should have known, were either confiscated by the Nazis
or lost in the ashes of a global war that decimated Europe.

The International Commission on Holocaust Era Insurance Claims (ICHEIC),
established in 1998, decades after the end of WWII, tried to remedy some of
the injustice perpetrated by the insurance companies by examining the claims
of Holocaust survivors and their heirs. An important fact about the ICHEIC
was that the U.S. government was not part of the organization, or the
agreement that created it; rather it was between private individuals and
private insurance companies. Some were helped by the ICHEIC, but, sadly,
for others, justice was eluded.

Congressman Garamendi Testimony 9/22/2010 Page 2
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During and after the war, many Holocaust survivors immigrated to the United
States, where some tried to put the horrors they experienced behind them,
building a new life in a country founded on the promise of justice for all and
religious tolerance. However, some never forgot the insurance companies
that had denied them the financial security they so desperately needed after
the war.

As Americans, we can all be proud that their cries for justice did not go
unheard. In my home state of California, during my first term as Insurance
Commissioner, the state passed a law called the Holocaust Victims Insurance
Reliet Act of 1999 (HVIRA). HVIRA required insurance companies doing
business in California to disclose the list of all policies issued by the
companies themselves or anyone “related” to it. This was an effort by the
state to help its citizens; a law that did not interfere with any existing
agreements the U.S. had at the time with any foreign entities and/or nation
states. Nor did it intrude into exclusive territory of the Executive Branch to
make such agreements.

Unfortunately, the U.S. Supreme Court disagreed with California’s decision
to empower its citizenry, denying the state’s law whose sole purpose was to
help Holocaust survivors and their heirs claim insurance policies that were
rightfully theirs. Ina 5-4 decision in American Insurance Association, et. al.
v. John Garamendi, Insurance Commissioner, State of California, Justice
Souter’s majority opinion held that the state law was preempted.

The Court majority found that California’s law was unconstitutional under
the Preemption Doctrine. This decision ignored the fact that California
sought to make private entities disclose information to its citizens, which in
no way interfered with the power of the Executive Branch to enter into
agreements with foreign powers or any other diplomatic rights afforded it
under the Constitution. Nevertheless, the Court found that “California seeks
to use an iron fist where the President has consistently chosen kid gloves.”

Congressman Garamendi Testimony 9/22/2010 Page 3
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Thankfully, this Congress will now act to rectify the Supreme Court’s
decision. H.R. 4596, offered by my colleague Congresswoman Ileana Ros-
Lehtinen, would remedy the Supreme Court’s decision. This bill recognizes
that this matter is between private citizens in this country and foreign
insurance companies, and allow for Holocaust survivors and their
descendants to finally receive the justice and financial security so long denied
to them, by the very companies they paid to insure their lives. This bill isa
fine example of American justice, seeking to right the wrongs of the past, by
providing a resolution to the survivors and heirs of one of humanity’s darkest
chapters.

Chairman Cohen and Ranking Member Franks, [ thank you for allowing me
to testify before this subcommittee and hope to serve as a resource as this
Congress works on this important matter.

Congressman Garamendi Testimony 9/22/2010 Page 4

Mr. CoHEN. Staff will be appropriately admonished. But thank
you for all of your other good deeds, many of which were not men-
tioned, and thank you for your testimony.

I don’t believe there are any questions. If not, we thank each of
you for your testimony and for your good work and your service.
You are relieved of—
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Mr. FRANKS. Chairman, one question:

Mr. COHEN. Well, there is one question, excuse me, for Mr.
Garamendi.

Mr. Franks?

Mr. FRANKS. Mr. Garamendi, some of us have a concern about
reparation-type bills in general because the concern is that those
who did not commit the act would be forced to compensate to those
people who the act was not perpetrated against. This seems to be
very different.

It seems that, if I understand, the insurance companies were
forced to pay some of these policy claims to the Nazi government,
and that, in some cases, the bottom line is that they did insure cer-
tain individuals that were killed and murdered as a result of the
Holocaust, and that you are suggesting that this is a matter of en-
forcing those insurance policies from those companies that still
exist. This is not a—doesn’t go outside that parameter, correct?

Mr. GARAMENDI. Yes, in part. Somebody purchased a policy, and
that policy—let us say it is a life insurance policy—most of what
we are talking about here is life policies, although there are clearly
issues of property-casualty policies that have yet to be pursued.

But they purchased a policy. The individual was killed during
the Holocaust, and perhaps most of the family—there may be a
survivor, but the survivors don’t know that that policy is there.
And it seems to me they have a—they ought to have the right to
pursue that policy. It is not a matter of reparation. It is a matter
of contractual obligation. It is quite different than a reparation.

Now, whether the insurance company was forced by the Nazi re-
gime to pay money, or to somehow transfer money from the insur-
ance company to the Nazi government, I don’t know about that and
whether it was directly related to a policy or not, we have no spe-
cific information on that. But nonetheless, that contract still re-
mains.

Mr. FRANKS. So to be clear, what your objective here is to enforce
policies that were issues in that day and time as they would have
normally had it not been for the interdiction of World War II and
some of the other confusions that took place. Is that correct?

Mr. GARAMENDI. That is correct, with a caveat that the owner of
the policy, and quite possibly most of the family were murdered,
and knowledge about the policy may or may not be passed on/

Mr. FRANKS. So this would force the insurance companies to di-
vulge that information.

Thank you, Mr. Chairman.

Thank you, sir.

Mr. CoHEN. Thank you Mr. Franks I appreciate you are clari-
fying that issue. I and some campaigns have been—they tried to
parallel reparations and contract, and this is contract. And it is—
although you could argue labor is equivalent to policy, but that is
a whole other step. But I thank you for clarifying.

Mr. GARAMENDI. Thank you.

Mr. CoHEN. First panel is completed. We appreciate everybody
here. The—we—same rules apply, the red, green and yellow.

You may not know them as well. Red means you have started
your presentation. You have 5 minutes to make your presentation.
The lights will turn to yellow when you have 1 minute left. We
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hope you would start to conclude—it starts with green, excuse me,
and then we get to yellow, and then red means your 5 minutes is
up.

So you have green for 4 minutes, yellow for one, and then red
means your time is up. Again, though, 5 minutes of questioning for
each member of the panel. There will be an opportunity to extend
questions to you later if they are not asked here, and we would ask
you to respond to those as quickly as possible.

Second question empaneled, one, come forward please, sign in,
please, and tell us your name. Not quite yet, just trying to expedite
the folk. There we go.

So I want to thank each of you participating today’s hearing. Our
first witness on this panel is Ambassador Stuart Eizenstat. Ambas-
sador Eizenstat heads the Covington & Burlings Law Firm in the
International Practice area. His work at Covington focuses on re-
solving international trade problems and business disputes with
the United States and foreign governments, international business
transactions and regulations on behalf of United States companies
and others around the world.

During a decade and a half of public service in three United
States administrations, the ambassador has held a number of key
senior positions, including Chief White House domestic policy adwvi-
sor to President Carter. During the Carter Administration, ambas-
sador to the European Union, and undersecretary of commerce for
national trade, undersecretary of state for economic, business and
agriculture affairs, and deputy secretary of the treasury all during
the Clinton administration.

During the Clinton administration, he held a prominent role in
the development of key international initiatives and was special
representative to the President and secretary of state on Holocaust-
era issues. A denizen of Atlanta, Georgia, we welcome you, Ambas-
sador Eizenstat. Will you begin your testimony?

TESTIMONY OF AMBASSADOR STUART E. EIZENSTAT, SPECIAL
ADVISOR TO THE SECRETARY FOR HOLOCAUST ISSUES, OF-
FICE OF HOLOCAUST ISSUES (EUR/OHI), U.S. DEPARTMENT
OF STATE

Mr. EIZENSTAT. As many of you know, I have devoted a substan-
tial part of my life to raising the cause of justice for Holocaust sur-
vivors and their families when it was not on the world’s agenda for
50 years and when it was largely forgotten. From the U.S. Holo-
caust Memorial Museum, which I helped initiate, to leading $8 bil-
lion in settlements for Jewish victims of the Holocaust and their
families, and for non-Jewish victims of Nazi oppression, I have de-
voted all this time to it.

Despite the lofty motives of this bill, it would put all of this
progress at risk and would imperil future and ongoing negotiations
for Holocaust survivors and their families, or indeed for any claims
process which relies on the commitment of the United States gov-
ernment.

Mr. CoHEN. Maybe if you would move a little bit from the mic,
we won’t get the feedback. I am not sure.

Mr. EIZENSTAT. Quite bluntly, it would undermine the credibility
of the United States of America.
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We owe an international obligation to Germany and Austria to
provide the legal peace that unlocked this $8 billion in settlements.
This bill would reopen lawsuits against European insurers for Hol-
ocaust-era claims already settled by a court decision in the
Generali class-action case, by an international commission,
ICHEIC, established through a cooperative effort among state in-
surance commissioners, victim’s advocates, Jewish groups and the
State Department. It would undo the policy of the last three Ad-
ministrations to resolve Holocaust-era claims by diplomatic nego-
tiations and alternative dispute mechanisms rather than litigation.

The breadth of this is extraordinary and breathtaking. It would
overturn a Supreme Court decision, a Court of Appeals decision, in-
dicating that the foreign policy of the United States preempts con-
flicting state laws. It would allow state laws to enable lawyers who
could have participated in the negotiations I led for 10 years to
bring new lawsuits against insurance companies who have already
paid hundreds of millions of dollars to Holocaust survivors and
their heirs with the clear express understanding that the United
States government would support a carefully negotiated legal piece
so they wouldn’t have to pay twice.

It would, therefore, conflict with our longstanding foreign policy
and executive agreements. It would forbid the State Department to
issue statements of interest in Holocaust-era cases when those
were a central part of the bargain that led to the payment of all
of this money. And it would cause the U.S. government to repu-
diate obligations we have made to foreign governments and raise
questions about our ability to adhere to any future agreements.

ICHEIC was created at the initiative of state insurance commis-
sions, not the insurance companies in Europe, I can assure you,
precisely because they knew that the road of litigation was slow,
costly, and given the passage of 50 years, unlikely to lead to recov-
ery by survivors.

It was a claimant-friendly process encouraging people to file
claims even if they only suspected but couldn’t prove someone in
their family was a beneficiary. They paid thousands of claims that
could never have gotten to the courthouse door.

For example, they paid thousands of claims on companies that
were defunct. They paid thousands of claims, indeed tens of thou-
sands of claims, where the claimant couldn’t name an insurance
company. They paid claims on companies that had been national-
ized by the communists. They paid 31,000 claims where there was
absolutely no evidence, only anecdotal stories.

These would never have been recoverable in a court. That is
what the ICHEIC process did, and it did it by creating a list of
500,000 possible names at their expense, auditing the insurance
companies to make sure that this was credible.

Now, how did we get $8 billion in recovery from the Swiss, from
the Germans, from the Austrians, from the French and from oth-
ers? With a very essential bargain: legal peace.

I can tell you, it was the most excruciatingly difficult negotiation
I have ever had. Legal peace meant, if you pay once, you don’t have
to pay a second time. That is, it was critical to unlocking com-
pensation for victims who would never have been able to recover
otherwise, given the passage of time.
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This $8 billion has gone to one and a half million Jewish and
non-Jewish victims of World War II, slave laborers and others. And
it was premised on the promise of the United States government
to support legal peace, backed by a statement of interest from the
U.S. government, in future cases that these settlements were in the
foreign policy interests of the United States. To upend this bargain
would impair the credibility of the U.S. government in Holocaust
negotiations and others.

Now, ICHEIC did cease operating in March of 2007, but the Eu-
ropean insurance companies that were part of ICHEIC have volun-
tarily agreed to continue to review new claims, and new claims
have been provided and paid. For example, for German insurance
companies alone, they have identified 43 new policies, and
$140,000 has been paid on them. There is now, as we speak, an ac-
tive claims process for both new insurance claims and previously
rejected claims, if new information comes to light, at no cost to the
claimant.

I publicly invite any person who believes they have an insurance
claim to bring this to our attention, and we in the State Depart-
ment, through our Holocaust claims office or through the New York
State Holocaust Claims Processing Office, so brilliantly led by
Anna Rubin, will pursue that claim. We will forward it to the in-
surance entity. We will make sure they thoroughly research the
claim and that they provide us with the results.

This bill, as previous versions, is opposed by six major Jewish
groups, by survivor groups, and by the class-action lawyer, Robert
Swift—and I have got the scars on my back negotiating with him—
who was the class-action lawyer in the Generali settlement. It
would upend a negotiated settlement reached through the efforts of
the government more than 10 years ago with respected class-action
lawyers, and that negotiation was agreed to by these Jewish orga-
nizations, by advocates for Holocaust survivors, and by foreign gov-
ernments as well as the United States.

So this law, whatever its motives might be—and I am sure they
are good—would undermine presidential authority in the most pro-
found way, would impugn the credibility of the United States in ne-
gotiations, would complicate further efforts, which are ongoing
now, to negotiate with Germany and other countries on behalf of
Holocaust survivors and their families. We are trying to get best
practices done, which I negotiated in June of this year, on real
property. It would throw into question whether the word of the ex-
ecutive branch meant anything.

So I urge you, in the strongest terms, to recognize that this
claims process outside of court, it was the best way. It is the best
way. It remains open for future claims. We will pursue any claims
that we hear about to make sure that they are inspected. Please
do not take an action to undermine what was $8 billion worth of
compensation premised on legal peace, and that legal peace would
be undermined by this bill in the most profound way.

Thank you.

[The prepared statement of Mr. Eizenstat follows:]
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As many of you know, I have devoted a substantial part of my public career to
keeping the cause of justice for Holocaust survivors and their families before the
world’s consciousness going back to the Carter Administration. As the Special
Representative of the President and Secretary of State on Holocaust Issues during
the Clinton Administration, I engaged in negotiations with Switzerland, Germany,
Austria, France, and a number of central and eastern European countries in order to
deal with the unfinished business of the Shoah. These negotiations, which covered
bank accounts, slave and forced labor, the recovery of Nazi-looted art, the return of
communal property, and the payments of thousands of long dormant insurance
policies belonging to Holocaust victims and their heirs, ignored for decades after
the end of World War 11, resulted in the settlement of class action cases and the
disbursement of more than $8 billion in benefits to Jewish victims of the Holocaust
and their families as well as to non-Jewish victims of Nazi persecution.

I have by no means been alone in these efforts. Instead, [ have always enjoyed
bipartisan support from Members and former Members of Congress. Whether

Democrats or Republicans controlled the Congress or the White House, T could
count on their leaders to support our efforts to achieve a measure of justice for

survivors and their heirs.

In this bipartisan spirit, the Obama Administration has given renewed and
enhanced attention to doing everything possible to help survivors. It recognizes
the urgency of the task as survivors’ time grows short. As his stirring remarks at
the Days of Remembrance commemoration last year show, President Obama has a
deep commitment to this cause. I also know from working with her during the
Clinton Administration, and also since then, no one in this country has a deeper
commitment to Holocaust justice and a more profound understanding of how to
achieve it than Secretary of State Hillary Rodham Clinton.

Just over a year ago Secretary Clinton honored me by naming me head of the U.S.
delegation to the Prague Holocaust Era Assets Conference. Of the five
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international Holocaust conferences at which I have led the U.S. delegation — the
London Gold Conference of 1997, the Washington Conference on Nazi Looted Art
in 1998, the Stockholm Conference on Holocaust Education of January 2000, and
the Vilnius Conference on Cultural Property of October 2000 — the Prague
Conference was the one that covered the most comprehensive set of issues in the
most detailed manner. This conference concluded on June 30, 2009 with the
issuance of a document called the Terezin Declaration endorsed by the forty-seven
nations that participated. For the first time in the history of such conferences, the
Terezin Declaration dealt with the social welfare needs of Holocaust survivors and
other victims of Nazi persecution. It also covered immovable or real property,
Jewish cemeteries, Nazi confiscated and looted art, Judaica and Jewish cultural
property, archival materials, and Holocaust education, remembrance, research, and
memorial sites.

In June 2010, we negotiated Guidelines and Best Practices for the Restitution and
Compensation of Real (Immovable) Property to which over 40 countries have
agreed. A new European Shoah Legacy Institute in Terezin has been created to
help oversee implementation of these Guidelines and Best Practices, as well as the
other commitments in the Terezin Declaration.

As has been the case throughout all of the international negotiations on Holocaust-
eraissues, U.S. leadership played an essential role in the creation of the Terezin
Declaration and the Best Practices and Guidelines. It was yet another reminder, if
any more were needed, that everything we have achieved in the past 15 years has
depended on one thing — the credibility of the U.S. Government. Other countries
have cooperated with us and followed our lead because they knew they could
depend upon the United States to stand behind the agreements we negotiated. 1
believe that, however well intentioned, H.R. 4596 would undermine the credibility
of the U.S. Government with the countries with whom we have been dealing on
these highly emotional Holocaust-related issues.

Since we commenced our negotiations, companies and countries alike have paid
billions of dollars to Holocaust victims and their families. In return they have only
sought assurances that they would not be sued further in U.S. courts. The many
agreements we reached provided compensation to victims of the Shoah and their
families, and to non-Jewish victims of the Nazis, included an understanding that
the United States Government would do all it could to provide “legal peace” to
them. The U.S. Government has filed Statements of Interest to back up that
understanding against additional litigation, which the courts have uniformly
accepted as a proper statement of U.S. foreign policy.
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The legislation before us, however, threatens to undo all these accomplishments
and to end this legal peace. It therefore also threatens to undermine the faith other
nations and companies placed in the United States when they agreed to these
historic settlements. These views are not unique to me or to the Administration.
As 1 shall discuss more fully later in my testimony, the State Department is not
alone in opposing H.R. 4596. Leading Jewish Non-Governmental Organizations,
which are also the leading advocates for Holocaust survivors and their families in
the United States, oppose this bill as well.

Thousands of companies and numerous nations, some close allies, paid billions of
dollars pursuant to the settlements we negotiated, with the full agreement of the
class action lawyers, and major Jewish organizations. Were H.R. 4596 enacted,
those countries and companies would be open to yet another round of litigation by
anew set of lawyers. This is not appropriate. It would not only impugn the
credibility of the United States of America, but it would hold out the expectation to
survivors of recoveries in court that would have virtually no chance of being
realized.

We recognize and we applaud the bill’s noble intentions. We oppose it, however,
because we fear that H.R. 4596 would, if enacted, replace an existing and
successful claims resolution process with open-ended and quite probably fruitless
litigation against certain European insurance companies that can be reached by
U.S. courts. We also fear that it would reopen claims already settled in U.S. courts
or resolved by an international commission created by U.S. state insurance
commissioners and Jewish NGOs, and supported by the U.S. government. In other
words, this bill would quite likely provide no real benefit to survivors now in their
waning years, but instead potentially jeopardize their existing benefits and raise
false hopes. 1 will explain more fully why that is the case, but first let me focus on
what has been achieved over the past dozen years for Nazi victims and their heirs
through the very negotiated agreements this bill threatens to unravel.

Bipartisan Support for Negotiated Resolution of Holocaust-related Claims

The last three administrations, Democrat and Republican alike, have worked
closely with victims’ advocates and their representatives to ensure the
implementation of Holocaust claims agreements concluded between 1995 and
2001. These agreements, as [ have noted already, have provided more than eight
billion dollars in compensation to more than a million and a half survivors of Nazi
persecution and their heirs residing all over the world. While no amount of money
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can ever truly compensate for Nazi crimes, these payments by governments and
companies involved in the Holocaust should not be dismissed out of hand. [t was
the first time in recorded history that private companies agreed to such
compensation. In return for this historic action, they deserve the “legal peace™ we
negotiated with them to encourage them to make these payments in the first
instance.

President Clinton’s Administration achieved these payments largely through a
negotiated settlement of lawsuits and negotiations with foreign governments.
These negotiations also included victims’ representatives and private companies
that had profited from the Shoah. Such agreements meant that the money was
paid out much faster -- and to a much larger segment of survivors and heirs -- than
would have been the case had a few claimants pursued their claims through
litigation in the U.S. Most victims, in fact, would probably not have received
anything, for it is unlikely that they would have prevailed in a court of law owing
to stricter rules of evidence, to statutes of limitation, and to legal defenses available
to the defendants that were mainly governments or companies that could afford
lengthy litigation.

The class action lawyers who brought these Holocaust-related suits included some
of the toughest, most capable, and most dedicated litigation attorneys in the United
States. Recognizing the substantial legal hurdles they faced, they agreed to dismiss
their cases in return for substantial settlements. They also accepted only about one
percent of the total recovery in legal fees. Should this bill become law, costly
litigation will be the result, and everyone — lawyer and claimant alike — will end up
the loser.

Immediate Post-World War 11 Efforts to Pay Claims

Let me explain briefly how European insurers initially handled insurance claims in
the period immediately following World War II. In Eastern Europe, communist
governments nationalized insurance companies and refused payments to claimants.
In other cases, some insurers ignored claims when claimants could not produce
adequate documentation, a practice which ignored the uniqueness of the Holocaust.
Starting in the 1950s, insurance policies and other assets were compensated on a
larger scale by German state compensation programs. However, this effort failed
to cover all policies issued to Holocaust victims, in significant part because many
insurance companies from other countries wrote policies on persons later killed in
the Holocaust. Nevertheless, there were various, if incomplete, efforts by insurers
in Western Europe to pay a portion of the claims in the post war period.
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International Commission on Holocaust Era Insurance Claims (ICHEIC)

Renewed interest in Holocaust-era claims in the 1990s led to creation of the
International Commission on Holocaust Era Insurance Claims, or ICHEIC. This
Commission, which was established in 1998 by the National Association of
Insurance Commissioners in partnership with a number of European insurance
companies and which was headed by former Secretary of State Lawrence
Eagleburger, had on its board a broad range of Holocaust advocates. These
included representatives from the State of Israel, from Jewish organizations, and
from U.S. state insurance regulators. This Commission became the primary
vehicle for settling insurance claims.

ICHEIC’s Inclusion of Many European Insurance Companies

ICHEIC enlisted insurance companies from Germany, Switzerland, France, the
Netherlands, and Italy as members. These companies bound themselves to its
principles and standards, which were designed to help victims and their families
overcome decades of obfuscation, delay, and denial by foreign insurance
companies.

ICHEIC also reached separate operating agreements with other European insurers
through the Sjoa Foundation of the Netherlands, with Belgium’s Buysse
Cominission, and with the National Fund of the Republic of Austria for the
Victims of National Socialism. Austrnian msurers, using ICHEIC s relaxed
standards, established a separate process to pay claims pursuant to a bilateral
agreement between the United States and Austria. Thus, ICHEIC’s coverage and
influence encompassed a substantial portion of the companies that had issued life
insurance policies across Europe before World War I1. Among them were
insurance companies well beyond the judicial reach of the United States.

State Insurance Regulators and Jewish NGOs on ICHEIC’s Board

The state insurance regulators and the representatives of Jewish claims
organizations who were also part of ICHEIC were fierce in their pursuit of the
interests of the Holocaust victims. They insisted on unfettered access to the
archives in 1S relevant countries in order to search for policies. They also insisted
on making public more than 500,000 names of Holocaust victims who were
possible policyholders.



58

Pomeroy — Ferras Report

To establish a factual basis for processing claims, ICHEIC commissioned experts
to undertake a study on the number and value of life insurance policies issued to
Jewish vietims. This study, which is called the Pomeroy-Ferras Report,' provided
solid evidence about the size and type of insurance products issued in each
European insurance market prior to World War II. Subcommittee Members may
wish to read that report, which 1s available at www.icheic.org.

Since Section Two, the “Findings™ section of H.R. 4596, does not cite this
important study, please allow me here to list a few of its key points:

* In general, the propensity to buy insurance was higher among Jews than
among non-Jews in Europe.

o Residents of Germany, Austria, and the Low Countries had a higher
propensity to insure than did those residing in Eastern Europe.

e Even in relatively wealthy Germany, the value of the average life insurance
policy issued between 1933 and 1938 1n local currency tended to be only
about $300 to $400 (actual value in Reichsmarks at that time).

e Urban, professional Jews in Germany probably had higher value policies,
the average value of which may have been around $1,200.

o The estimates of the proportion of unpaid policies claimed by survivors and
their families immediately following World War 11, in the case of Germany,
varied from 15.5% to 32.5%.

e The percentage of unpaid insurance policies issued by insurers in Eastern
Europe was higher than in Western Europe, but the propensity to insure in
Eastern Europe was lower.

The ICHEIC payments process took account of the facts and assessments reported
in this study. Its payments reflected the fact that Jews had higher value policies
than others. But it is important to bear in mind that a substantial number of the
policies belonging to Jewish victims were paid in the immediate post war period.

! See Pomeroy-Ferras Report at http://'www.icheic. org/pdf/Pomeroy-Ferras%20Report. pdf
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ICHEIC’s challenge in 1998, then, was to pay not the entirety but the unprocessed
remainder of these policies — the hardest cases.

Claims Friendly Process vs. HR. 4596

To do this, ICHEIC set up a claims-friendly process. This process encouraged
people to file claims with ICHEIC even if they only suspected, but could not
prove, that someone in their family was the beneficiary of life insurance policies in
effect during the Nazi era. ICHEIC sent these claims to all insurance companies
that did business in the country where the policy would have been issued to try and
find the policy. To ensure that the companies were correctly processing claims,
ICHEIC sent in auditors to confirm that the process was thorough. In addition, at
no cost to claimants, ICHEIC then undertook research in archives and government
files in an effort to locate evidence of a policy. This was critical as the records of
some companies had been destroyed during the war. Thus, ICHEIC’s research
efforts made it possible for many claimants to obtain payments when they had no
information regarding policies covering their relatives. Lenient standards of
evidence existed and claims were processed without regard to the kinds of legal
defenses, such as Statutes of Limitation, Laches, and Jurisdiction, which would
have been available to insurers in U.S. courts. Finally, ICHEIC included many
European insurance companies that were well beyond the judicial reach of U.S.
courts.

During ICHEIC’s nine years of existence, it received roughly 91,000 claims. Only
about 31,000 of these applications, however, were able to name a company. This
was understandable. Many claimants were very young at the time of the Holocaust
and may not have known the details of their relatives’ policies. Even if they were
adults when they took out a policy, it would be easy to forget the name of the
insurer over the intervening six decades. 1CHEIC therefore designated
applications filed by victims or heirs that failed to name a company as “unnamed
claims, a category of 60,000 claims.” (Note: Each ICHEIC claim could involve
more than one policyholder.)

ICHEIC Matches Unnamed Claims With Policies

To address the problem of “unidentifiable claims,” TCHEIC organized a major
research effort. It worked with both insurance companies and archives in many
countries to create a list of more than 500,000 names of possible policyholders, and
it published these names on the Internet. The publication was not only useful for
claimants in filing claims but assisted in the processing of claims. The information
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from the research in archives was available for companies and ICHEIC to use to
supplement their records. In this way, ICHEIC could take a claim that had very
little information and do the research necessary to transform it into a “matched
claim” — one that is linked to a policy issued by a specific insurance company.
ICHEIC was thus able to transform 8,000 claims that originally did not name an
insurer into claims linked to an actual policy. TCHEIC then paid out nearly $100
million to the 8,000 who had originally filed an “vnnamed claim.” These
claimants would have had no chance of success in U.S. courts.

ICHEIC’s External Research Process

ICHEIC’s External Research is still available.®> Anyone reading the report will
recognize that the research was superior to anything that a U.S. court could have
established and supervised. This 1s because ICHEIC was seen as an international
entity engaged in a cooperative effort with the voluntary participation of European
companies. This gave it far better access than litigation would have allowed.

Payments to Claimants with Credible Stories

What is more, even if its research failed to find a policy or any documents at all to
support claims, TCHEIC’s applicants could at least receive a payment of $1,000 if
they could provide any credible anecdotal evidence. In other words, as long as
they told a convincing story, they could get paid despite the absence of any
documents supporting the claim. 31,000 claims fell into this category. None of
these would have had any realistic chance of success in U.S. courts.

Payments to Claimants Holding Policies of Nationalized Companies

ICHEIC also paid some 2,900 claims against defunct insurance companies or
companies nationalized under communism immediately after World War 11. Such
nationalized companies lacked a successor able to pay claims. No one holding
such claims would have been successful in a U.S. court proceeding.

Summary of Total Payments by ICHEIC

In total, ICHEIC paid out $300 million on 48,000 claims. ICHEIC also paid out
$169 million for social welfare programs intended to benefit Holocaust survivors

?External Research report is available at the ICHEIC website:
http://www.icheic.org/pdf/Research¥e20Report-0404. pdf .
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whether they were beneficiaries of insurance policies or not. If one excludes the
31,000 claims based purely on anecdotes, 17,000 documented claims totaling $270
million were paid. This amounts to an average payment of about $16,000 per
claim. Additional information is contained in ICHEIC’s final report: “Finding
Claimants and Paying Them: The Creation and Working of the International
Commission on Holocaust Era Insurance Claims.” *

The Italian Insurer Generali

The Italian insurance company Generali deserves special mention. It issued life
and dowry policies throughout Europe prior to World War II. A founding member
of ICHEIC, Generali paid the largest number of claims during ICHEIC’s existence
and it has since paid additional claims through a voluntary settlement in which,
separately from ICHEIC, Generali came to terms with plaintiffs in a class action
suit in U.S. courts. According to Generali, it agreed to this settlement gffer the
plaintiffs’ claims had been dismissed.

Generali has paid out approximately $135 million in claims via the ICHEIC
process ($100 million was an initial non-refundable contribution to ICHEIC at the
time of joining, and the other $35 million was committed as part of the class
settlement). Generali reports that between 3,500 and 4,000 claimants benefited
from the $135 million in payouts. Generali also reports that an additional $9
million was paid to some 700 heirs pursuant to a second part of the class action
settlement, which enabled claimants who missed the ICHEIC claims deadline to
nevertheless have their claims processed. Furthermore, Generali also reports that it
contributed another $48 million to other foundations handling insurance claims,
including foundations in Israel, Germany, Austria and the Netherlands. Tt has also
voluntarily paid another $3 million to claimants outside the ICHEIC process and
the class settlement. In total, together with settlements of individual lawsuits,
Generali has paid out more than $200 million to thousands of claimants through
voluntary settlements.

Austrian General Settlement Fund

Austria merits mention as well. Under the terms of a bilateral agreement with the
United States, Austria created the Austrian General Settlement Fund for assets

® hitp:/fwww icheic.org/pdfICHEICY%20Legacy¥a20Document, pdfl
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confiscated from Jews following the Nazi takeover of that country. Over $200
million was set aside to settle asset claims. In addition, this Fund uses ICHEIC’s
relaxed standards of evidence when it reviews insurance claims, and it has thus far
paid out $23.2 million of the $25 million it has allocated for such claims. Four
thousand claimants have received an average individual payment of $5,800.

Swiss Banks

Only two Swiss mnsurers, Winterthur and Zurich, participated in ICHEIC. Other
Swiss insurers, however, were part of the Swiss bank settlement, which has
allocated $50 million to pay insurance claims. Despite an extensive research and
outreach effort, the Swiss bank claims process has been able to locate and approve
only a little more than 100 insurance claims to date. But the sums paid out are not
insubstantial, for this process has allocated or distributed nearly $1.3 million so far,
The Swiss companies in ICHEIC have also paid slightly more than 50 claims,
totaling slightly less than one million dollars. The numbers of insurance claims
and the payments generated by both claims processes may seem small, but they are
nevertheless consistent with the findings of ICHEIC’s external research.

Legal Peace

In our negotiations in the wake of class action suits against German companies in
the year 2000, the German defendants msisted on “legal peace” — that is, on the
dismissal of current suits and on protection against future suits. Negotiating the
terms for legal peace was excruciatingly difficult. Ultimately, the class action
lawyers, Jewish organizations representing Holocaust survivors, German industry,
and the German government agreed that the U.S. government, in return for
contributions from German companies, would file a Statement of Interest in any
such future smts. These Statements of Interest make clear that it is in the foreign
policy interests of the United States that current and future cases be dismissed. As
indicated, these Statements of Interest have been issued by the U.S. and upheld by
courts.

These negotiations resulted in a settlement worth ten billion DM ($5 billion).
Hundreds of German companies provided half of this amount, and the German
government the other half. Included among the German companies that
contributed were all German insurers, even those founded after 1945, the vast
majority of which have no business interest in the United States. I negotiated the
portion of this settlement passed on to ICHEIC — $281 million — directly with
former Secretary of State Eagleburger, the head of ICHEIC, and agreed to by all
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parties and stakeholders. Several Eastern European governments, including
Poland, were deeply involved in the negotiations as well.

Similarly, in our two agreements with Austria, which totaled some $800 million
and which also included an insurance component, contributions came both from
the Austrian government and from the Austrian private sector, with the same
understanding on “legal peace.” Indeed, the German model formed the basis of the
Austrian agreement.

If this bill were to be enacted, it would interfere with the idea of “legal peace™
established in these settlements, thereby upsetting the very basis for the payment of
billions of dollars to Holocaust survivors and their heirs. It would also impugn and
effectively revoke commitments to file Statements of Interest made by the
Executive Branch of the U. S. Government to foreign entities. If this should
happen, the ability of the U.S. Government to be a credible negotiating partner on
other Holocaust-related issues thereafter would be impaired. Qur current efforts,
under the June 2010 Guidelines and Best Practices, to encourage the countries of
Central and Eastern Europe to restitute or compensate for confiscation of real
(immovable) property, and to use the imputed value of heirless Jewish property to
provide social welfare benefits to needy Holocaust survivors, would become
immeasurably more difficult.

Section 2(9) and Section 3(b) of H.R. 4596

H.R. 4596 states that “companies holding Holocaust-era insurance policies
continue to withhold names of owners and beneficiaries of thousand of insurance
policies sold to Jewish customers prior to World War II”” (Section 2(9)). This
contention, which fails to acknowledge ICHEIC’s requirement that independent
auditors confirm that the search of company files was thorough, is arguable. The
bill also asserts that ICHEIC paid only a small fraction of the thousands of
insurance policies issued by European insurers. Of course not all insurance
policies issued by European insurers could be paid. In part, this is due to the tragic
fact that entire families were exterminated, leaving no beneficiary. In part, it is
also due to the fact that living heirs had no information about possible insurance
policies owned by their loved one who perished in the Holocaust. But, no better
process could have been developed through litigation to help potential claimants
identify appropriate insurance policies.

The available evidence provided by ICHEIC’s experts, who used country-by-
country data on premiums paid to determine the total value of all policies issued in
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European countries, stands in contrast to assertion in Section 2 (9) of HR. 4596,
cited above. As | noted earlier, the empirically-based Pomeroy-Ferras report
revealed that the total life insurance market, particularly in Eastern Europe, was
much smaller than many of ICHEICs critics suggest. These critics have failed to
put forth reliable historical evidence for their estimates of the size of Europe’s pre-
World War IT insurance market.

Section 3 (b) of this bill would permit states to pass laws which would impose on
insurers the requirement ... “to disclose information regarding any covered
policy....” But, as T have described above, ICHEIC companies and cooperating
partners have already effectively provided the disclosure demanded in this bill to
claimants. Moreover, courts have frowned on states interjecting themselves into
what are U.S. Government foreign policy decisions to support “legal peace” in
return for billions of dollars in compensation. This is an area which has been in the
purview of the U.S. Government, not states. Indeed, it was for this reason that
U.S. state Insurance commissioners, who were and remain deeply committed to
justice for Holocaust victims, took a leadership role in creating ICHEIC in the first
instance as a national and international body to deal with foreign insurance
companies, and also cooperated closely with the State Department in doing so.

Class Action Counsel Robert Swift on Generali Audits

The Generali insurance company provides a case in point regarding the
thoroughness of recent audits of ICHEIC companies. The class action counsel in
the Generali settlement, working under the supervision of a U.S. district court
judge, gained unfettered access to Generali’s files to determine independently that
the claims process in the class action settlement with Generali was being
effectively and fairly conducted. Last March, the same class action counsel in the
Generali settlement, Robert A, Swift, wrote to House Foreign Affairs Committee
Chairman Howard Berman about what he had found in those files. In this letter he
noted that he had reviewed Generali’s archival information and could attest that he
had obtained from Generali whatever documents he had requested. Moreover, he
said, he had performed an audit of 300 randomly selected claims processed by
Generali and had found no material discrepancies.

Mr. Swift also stated that, while he is an ardent supporter of compensation for
Holocaust survivors, he does not believe H.R. 4596 is helpful. Instead, he regards
H.R. 4596 as an attempt to “rescind a Class action release which is court
approved.” If this bill is enacted, Mr. Swift noted, it could subject the United
States to a “taking” claim. That is, if enacted, H.R. 4596 would deprive the
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insurance companies of the benefits of a class action settlement for which they may
be able to sue the United States.

The practical effect of this bill, then, would be to encourage lawyers to file
lawsuits that that they know could not succeed in court on the merits but might
force insurers into another round of endless negotiations. This bill, while placing
new and onerous demands on insurers and providing further remuneration for
lawyers, is thus doomed to disappoint claimants who think they have valid but
unpaid policies hidden away someplace, and that if they could be found would
permit them to recover under strict rules of evidence and in face of legal defenses
that would almost certainly be asserted.

Post-ICHEIC Claims Processing

When considering this bill, it is also important to remember that, though ICHEIC
ceased operations in March 2007, the European insurance companies that were part
of ICHEIC have voluntarily agreed to continue to review any new Holocaust-
related insurance claim under the same relaxed evidentiary standards ICHEIC
used. Now, even if [CHEIC had previously reviewed and rejected the claim, the
insurance companies will reopen a case if a claimant brings new evidence to their
attention. Moreover, ever since ICHEIC’s closure, the Holocaust Claims
Processing Office (HCPQ) in New York has been sending claims to European
insurance companies. The HCPO does this in the belief that these insurers are
handling such claims fairly.

All ICHEIC participating insurance companies, which include Generali, have
agreed to this post-ICHEIC process. The German Insurance Association does not
even require that an individual identify the name of the insurance company.
Instead, it forwards such an unnamed claim to several dozen relevant members for
review.

Thus, there is already an active process for handling both new insurance claims
and previously rejected claims when new information comes to light. This is being
done at no cost to the claimant. It is also being monitored by the State
Department’s Office of Holocaust Issues. We publicly invite any person who
believes that they have a Holocaust-era insurance claim to bring this to our
attention. Either directly or through the New York State Holocaust Claims
Processing Office, we will forward the claim to the appropriate insurance entity
and insist that they thoroughly research the claim and provide us with the results of
their research. We will also continue to work with the Holocaust Claims
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Processing Office in New York to enlist the support of that office as a victims’
advocate.

Opposition to Legislation from Major Jewish Organizations

In May 2008 virtually all major Jewish organizations strongly opposed a bill, H.R.
1746, that was similar to this one. They submitted letters expressing their
opposition to a committee hearing chaired by Senator Bill Nelson. This year
numerous major Jewish organizations have once again written to Congress to
express opposition to this bill. In a June 17, 2010 letter to Chairman Conyers, six
major Jewish organizations stated that the proposed legislation “effectively
repudiates and reopens previous agreements, which undermines negotiations with
Germany and others.” The signatories to this letter also stated: “We do not want
to trade away the real and immediate benefits to so many survivors provided by
such negotiations for the elusive promise of redress that H.R. 4596 may bring to
very few individuals and their lawyers.” Finally, this letter also argues that H.R.
4596, would show “disregard” for our “country’s role with respect to future
agreements which are still needed, but also raises questions about the ability of the
U.S. to abide by its promises.” [ agree wholeheartedly with these sentiments. 1
could not have expressed them better or more clearly myself.

Problems with Continued Litigation

As these organizations rightly point out, and as 1 have just argued as well, if this
bill is passed, it may end voluntary cooperation on Holocaust-era insurance claims
and foster a new round of potentially endless, fruitless, and costly litigation. Such
litigation would surely face nearly insurmountable legal obstacles. If a claimant
could not succeed when ICHEIC, which processed claims under very relaxed
evidentiary standards, was in operation, or now, when ICHEIC insurers use the
same relaxed standards, what prospect would such a claimant have in a new
lawsuit where he or she would face much stricter rules of evidence and procedure?

Bill’s Impact on the Authority of the President

One final point: The United States has long believed that Holocaust-era insurance
claims should be resolved through negotiation and cooperation with relevant
parties. This approach has successfully encouraged European governments and
companies to provide funds through voluntary settlements in preference to
litigation and coercive sanctions. This approach has also allowed the State
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Department to act as a facilitator and to assist parties in reaching negotiated
settlements of class action lawsuits.

It has therefore long been the policy of several administrations to favor alternate
dispute resolution mechanisms in Holocaust claims cases. Past and present
administrations, Democratic and Republican alike, have as a result decided that
ICHEIC *... should be regarded as the exclusive forum and remedy for claims
within its purview.” Experience has proven the wisdom of this policy. We have
obtained greater benefits more quickly for the greatest number of victims and heirs
through alternate dispute resolution mechanisms than they have been able to
achieve through litigation. What is more, as the United States Supreme Court
explained in its Garamendi decision, enforcement of state laws inconsistent with
the claims settlement agreements negotiated by the President ... would mean that
the President could not wield the full “coercive power of the national economy” as
atool of diplomacy in negotiating a process for settling claims ... .” Such state
laws would also “ ...‘compromise[s] the very capacity of the President to speak for
the Nation with one voice in dealing with other governments’ to resolve claims
against European companies arising out of World War 11.” >

CONCLUSION

For all these reasons, 1 hope that this subcommittee rejects H.R. 4596, 1 also urge
Holocaust survivors or heirs of Holocaust survivors and other victims of Nazi
persecution and their attorneys to submit their claims instead to the State
Department Office of Holocaust Issues and to the New York State Holocaust
Claims Processing Office. 1 assure you that we in the State Department will work
with this office to ensure that such claims are forwarded to the appropriate
insurance companies or parties and we will insist that they thoroughly research
these claims and report their results to us. In other words, we will do everything
we can to ensure, in a much more effective way than the litigation recommended
by H. R. 4596 could do, that claims are properly considered, ICHEIC’s liberal
rules are followed, and full payments are made where merited. We will be the
advocate of American claimants in this process, and we will certainly keep the
Congress fully informed of the progress of these claims.

* (Note: Quotation from an October 27, 2009 filing with the U.S. Court of Appeals for the
Second Circuit by Assistant Attorney General Tony West and State Department Legal Adviser
Harold Hongju Koh. See /i re Assicurazioni Generali S.P.A., Nos. 05-5612-cv, 05-5310-cv.)
*(See American Ins. Assn. V. Garamendi, U.S. 396 (2003))
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Thank you.
T

ORGANIZATIONS WRITING TO OPPOSE HR 4596 IN JUNE 2010
Anti-Defamation League, the American Jewish Committee, B nai B’rith
International, the Conference on Jewish Material Claims Against Germany, the
World Jewish Congress, and the World Jewish Restitution Organization .
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Mr. CoHEN. Thank you, Mr. Ambassador, and I would noticed
that you are, in fact, a resident, or a denizen, of D.C. now, but your
roots are certainly in Atlanta. You never lose those. And I would
comment

Mr. E1ZENSTAT. Haven’t lost my accent, although I have changed
my residence.
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Mr. CoHEN. Understood, and I am sure you are proud of your At-
lanta roots, though.

Chairman Berman wrote a letter pretty much in support of the
position you are taking, and then we have heard from the Adminis-
tration, as well.

Our second witness is Mr. Samuel Dubbin. Mr. Dubbin is a prin-
cipal in the law firm of Dubbin & Kravetz, former shareholder in
the law firm of Greenberg Traurig, and a partner with Steel Hector
& Davis. Concentrations in this practice here is administrative,
regulatory and commercial litigation.

Dubbin & Kravetz currently represent Holocaust survivors and
heirs of Holocaust victims and litigation against European insur-
ance companies that have failed to pay the proceeds of insurance
policies issued prior to World War II in Federal court litigation and
for recovery of other assets, as well.

He has testified on the issue of insurance policies that were sold
to Holocaust victims but never before the U.S. House of Represent-
atives Financial Services Committee. And he has testified before
the U.S. Senate Foreign Relations Committee.

Mr. Dubbin served from 1993 to 1996 as an official in the United
States Department of Justice and Transportation. He was special
assistant to Attorney General Reno, a graduate of Coral Gables
High School, and deputy assistant attorney general for policy devel-
opment in the Department of Justice, and later served as chief
counsel of the National Highway Traffic Safety Administration in
the Department of Transportation. I guess was that when Jim Hall
was there, or was it earlier? Okay. Thank you. Would you please
begin your testimony?

TESTIMONY OF SAMUEL J. DUBBIN, P.A.,
DUBBIN & KRAVETZ, LLP

Mr. DuUBBIN. [Off Mike] Is that better? Can you hear me? Am I
audible here? Thank you very much. I want to thank the Com-
mittee for holding this hearing. I represent Holocaust survivors, a
large number of them. They don’t all necessarily have insurance
claims. In fact, many may not. I also represent some family mem-
bers of survivors.

But survivors I represent are elected leaders of Holocaust sur-
vivor groups from around the country. They sent the Committee a
letter expressing their support for the legislation and their pointed
opposition to the arguments that have been made by institutions
and organizations who do not represent survivors and who cer-
tainly don’t represent them in their individual capacity.

They are American citizens, and today, their rights as American
citizens have been stripped away not because Congress passed a
law with full open disclosure and debate, but because the executive
branch, in letters to the court and in exaggerating what was agreed
to in 2000, has essentially said that a private offshore corporation
that was funded by the insurance companies, and controlled by the
insurance companies, that excluded claimants and that rejected
congressional oversight, even though Congress had mandated the
production of ICHEIC-related records, because the executive
branch has said that we believe this private chamber should be the
exclusive remedy, that today, Holocaust survivors are second-class
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citizens in the U.S. legal system. They have asked me to come
speak on their behalf in support of this legislation.

There are three fundamental problems with the status quo. The
first is the general notion of executive preemption. It is a constitu-
tional and public policy disaster that has allowed these U.S. citi-
zens, Holocaust survivors, including U.S. veterans and war vet-
erans, to be stripped of their legal rights.

The second is the instrument of this stripping, the ICHEIC. It
was a fundamentally flawed process. And I can show you the
stacks of newspaper articles by those people who, if they weren’t
part of ICHEIC, they weren’t flown around the world in business
class and staying in five-star hotels to participate, they were sim-
ply trying to help people.

And what they proved, and what a large body of evidence shows,
was that ICHEIC operated in secret. ICHEIC did not produce the
policy names that were supposed to be produced. It was substan-
tially incomplete.

Survivors were not represented by anybody they authorized. And
at the end of the day, it paid 3 percent. ICHEIC paid $250 million
in policy claims. Of the—today’s numbers, $20 billion that were
sold by these companies.

So the second element to this is, if you were to design a system
today to be an alternate remedy for any citizen, like in a Worker’s
Comp program, would you construct it so that the defendants paid
for it and controlled it and were the only ones allowed to partici-
pate, and that the claimants didn’t have the right of representa-
tion, and it was not overseen by any governmental authority? I
don’t think you would.

But that is the law today. That is what the opponents of the leg-
islation are saying. That is what Holocaust survivors should be
stuck with.

The third is the problematic expansion of the limited benefits the
U.S. ever agreed to into the broad immunity now enjoyed by insur-
ance companies. The legal peace argument is a misrepresentation
of what was agreed to by President Clinton.

President—the Germans, in their negotiations, asked for immu-
nity from litigation. President Clinton said no. It was understood
that the President did not have the power to immunize these insur-
ance companies. They only promised that, if a German company
was sued, it would file a statement of interest saying that the liti-
gation should be dismissed on other available legal grounds, but
categorically that the participation in ICHEIC did not, by itself,
constitute grounds for dismissal.

But today, the legal peace that the insurance companies enjoy is
far broader than was ever agreed to, and the executive branch of
the United States has literally misrepresented what was agreed to
in the service of the insurance companies. They have said in court
that it is U.S. policy that any litigation against any ICHEIC com-
pany violates U.S. foreign policy, and that such litigation is con-
trary to U.S. public policy. That is not what was agreed to.

So the bedrock argument being made by Mr. Eizenstat and oth-
ers is a misrepresentation of what was agreed to. They are asking
you, as Congress, to ratify not only what you didn’t agree to in
2000, but what President Clinton didn’t agree to in 2000.
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And when Mr. Eizenstat says that the underlying premise of
legal peace is that the companies should not have to pay twice, we
agree with that. If this bill passes, nobody is going to pay twice.
If they paid through ICHEIC, that claim is dead. But if they are
holding one of the 97 percent, over $19 billion worth of policies that
were not paid through ICHEIC, the survivors deserve, and their
heirs deserve to have those claims paid. So that is something that
needs to be carefully understood.

The other problem with the arguments being asserted is that the
survivors never agreed. I mean, talk about Jewish organizations
participating in a commission, no survivor authorized the Claims
Conference or the American Jewish Committee to sit at a table and
decide what they are entitled to as individual American citizens.
That is anathema to the American way.

And so, the organizations that are now opposing the legislation
were part of the commission. They also—and I have to say this,
and it is uncomfortable for me because I am Jewish, and I have re-
ceived awards from most of the organizations who are opposing the
survivors today—but you have to look deeply. What is their stand-
ing to oppose survivor’s interests? They claim to have been actively
fighting for survivors’ rights all those years. The record doesn’t
support it. But worse yet

Mr. COHEN. Let me suggest that I will ask you a question where
you can respond to this, but that the red light is on, and we have
our rules, and we can’t go over.

Mr. DuBBIN. All right. Can I just finish that one thought there?

Mr. CoHEN. If it is a quick way to finish it.

Mr. DuUBBIN. Well, if the organizations, like the ADL, has taken
money from Generali, and the American Jewish Committee has
taken, and is taking money from Allianz today, you need to exam-
ine that. You need to understand their motives for opposing the
rights of individual American citizens who are Holocaust survivors
from enjoying their equal rights.

And I do have some comments to some of the other questions
that were made, so I do hope you ask me some questions.

[The prepared statement of Mr. Dubbin follows:]
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My name is Samuel J. Dubbin. I would like to thank Judiciary Committee
Chairman Conyers and Subcommittee Chairman Cohen, and all the members of the
Subcommittee, for holding this hearing on the vital and very urgent problems facing
Holocaust survivors and heirs with unpaid insurance policies. The bottom line from my
clients’ perspective, and thousands of other survivors and families they represent, is that
Congressional action to restore survivors’ rights is long overdue.

For the past decade T have had the privilege of representing Holocaust survivors
and family members in attempting to recover assets looted by a variety of governments
and global businesses. In the eyes of the survivors and heirs 1 represent, the restitution
enterprise has mostly failed. In their eyes, the interests of victims and families have been
given the lowest priority, with the interests of governments, international corporations,
and institutions having conflicting agendas taking precedence. I am here today because
they are crying out for justice, and for a fair shake from the American political system.

Today, the focus of my testimony will be on the problem of unpaid insurance
policies that were purchased by Jews in Europe prior to World War II but never paid to
the insureds or their rightful heirs. To their shock and dismay, Holocaust survivors and
the heirs of Holocaust victims today are the only American citizens who are categorically
precluded from the U.S. courts to recover compensation for insurance policies

indisputably bought by their family members but never paid. Holocaust survivors, and
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their families, are profoundly disappointed that Congress has not acted to stand up for
their rights.

It is unfortunate that many of the survivors who I will speak about today were not
physically able to travel to Washington for this hearing, but I implore you on their behalf
to think of them and them alone in your deliberations. They are entitled to every
consideration, and you have the power to restore their full rights and erase the trauma of
second class citizenship imposed by the status quo.

1. Background Representing Holocaust Survivors and Heirs

I have practiced law in Miami, Florida since 1982, having clerked for a federal
judge after passing the Florida bar in 1981. Between 1993 and 1996, I served in the
Clinton Administration as Special Assistant to Attorney General Janet Reno and Deputy
Assistant Attorney General for Policy Development in the Department of Justice, and as
Chief Counsel to the National Highway Safety Administration (NHTSA) in the U.S.
Department of Transportation. After I returned to private practice in Miami, a group of
survivors in South Florida (the South Florida Holocaust Survivors Coalition) approached
me because they feared that they would be excluded from a meaningful role in the
emerging public negotiations, lawsuits, and settlements over “Holocaust asset
restitution.”

They explained that for decades, Holocaust survivors had been excluded from
major decisions affecting their rights and welfare, as non-survivor organizations
purporting to speak on their behalf controlled these processes without the consent of the
victims themselves. Meanwhile, tens of thousands of survivors in their 70s, 80s, and 90s

were suffering without adequate home and health care, nutrition, shelter, dental care, and

v
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other essentials of life.  This shocked me, Mr. Chairman, because one article of faith
throughout my adult life has been that victims of the Holocaust occupy a hallowed place
in the conscience of every civilized person and institution, and deserve every
consideration possible in the recognition of the unique horror they endured. In practice,
their experience has been quite the opposite.

In the year 2000, the South Florida Survivor Coalition leaders joined with elected
survivor leaders from throughout the United States who had also reached the conclusion
that it was past time for survivors to speak and act for themselves. They formed the
Holocaust Survivors Foundation USA, Inc. (HSF), which has become the leading grass-
roots voice for survivors’ rights to obtain a full and transparent accounting of assets
looted during the Holocaust, to recover assets traceable to living survivors and heirs
whenever possible, and to ensure that all survivors in need receive priority funding from
restitution proceeds which are truly “heirless.” I have been the organization’s legal
counsel since its inception. HSF’s activities have been widely reported over the last 8
years in national Jewish media such as the Jewish Jelegraphic Agency, the New York
Jewish Week, the Forward, as well as in national media such as the New York Times, the
Wall Street Journal, the Los Angeles Times, the Miami Herald, South Florida Sun
Sentinel, Palm Beach Posi, and Associated Press. HSF leaders have testified in Congress
on this very subject several times in the past few years. More information about HSF's

activities and goals can be found at its web site, www.hsf-usa.org.

II.  Summary of House Legislation — HR 4596

HR 4596 is essential to require the insurers doing business in the American

market to open their records, publish the names of policyholders from the pre-war era,
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and allow survivors and heirs to bring actions in court if the companies refuse to settle on
reasonable terms. It also provides a 10 year window for such suits since most survivors
and heirs have no knowledge of the fact that these companies sold their parents or
grandparents or aunts or uncles insurance before WWIL

Let me be clear about what is at stake. It is money, yes, because the insurers
profited outrageously from the Holocaust and turned their backs on those who trusted the
companies’ supposed integrity. But this law is also about the truth. And the current
system, the status quo that prevents survivors from getting a full accounting about family
insurance policies in U.S. courts, has permitted the companies to hide behind the secrecy
of ICHEIC, an unregulated and extra-legal process, chartered in Switzerland and
headquartered in London, and funded and controlled by the insurers, which made
decisions about Holocaust survivors’ insurance rights with absolutely no governmental or
judicial oversight.

The few times Congress tried to examine ICHEIC’s processes or operations,
ICHEIC refused to cooperate — and got away with it. ICHEIC officials refused to
answer serious questions in Congressional hearings, and refused to provide information
required by statute.  Now, its defenders say this regime should be sealed with the
imprimatur of the U.S. Congress as an acceptable framework for the rights of the victims
of history’s greatest crime. The survivors I represent urge you in the most heartfelt but
determined way not to allow the bureaucratic, political, and economic forces opposing
HR 4596 to substitute for a decent respect for the financial and human rights of
Holocaust survivors. Survivors deserve better.

Since my last testimony in May 2008, before the Senate Foreign Relations
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Committee, I have made several disturbing discoveries about the efforts of the Executive
Branch — under Democratic and Republican Presidents — to expand the protections
extended to the insurance industry far beyond, and contrary to what was agreed to by
President Clinton with respect to executive agreements with Germany and Austria, and
even reversing President Clinton’s policy with respect to Generali, a company from Italy
which has no agreement with the United States. Today, contrary to what President
Clinton agreed to, the executive branch has baldly stated that U.S. policy supports
dismissal of survivors’ and heirs’ suits against insurance companies, including Generali,
solely because they participated in ICHEIC. In so doing, the executive branch not only
misrepresented the policy of the United States government, but supported an astonishing
and radical expansion of executive authority beyond anything allowed by the Supreme
Court, and even beyond the expansive view of executive power represented by A/4 v.
Garamendi.

It is long past time for Congress to assert itself and reverse the Executive
Branch’s power grab and the courts’ current acquiescence in this radical expansion of
executive power that has eviscerated Congress’s authority over domestic policy by the
mere use of the words “foreign policy,” and terribly eroded states’ authority to govern
their citizens in areas of traditional state policy such as contracts, torts, and property laws.

The missing element in the survivors’ battle for justice against recalcitrant
insurers has been Congress. Despite numerous hearings documenting ICHEIC’s
inconsistencies and shortcomings, for reasons that are impossible for my clients to
fathom, Congress has been silent. This is Congress’s last opportunity to fulfill what

should be a simple and straightforward duty to give every survivor and heir a chance to
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get to the truth about their families’ policies, uninhibited by any political or institutional
machinations or agendas. To be sure, with so many Holocaust survivors facing their last
years, many living in crushing poverty, any further delay by Congress will be fatal to
thousands of survivors who are depending on you for action today.

HR 4596 provides a legally enforceable remedy that survivors and family
members have right to control themselves. Tt places survivors where they would have
been in 1998 after state laws passed to allow insurance consumers to pursue their
traditional remedies against the companies that profited from the Holocaust at the
expense of the families of the victims. ~ Without legislative relief, hundreds of
thousands of unpaid policies worth over $20 billion today (if not more) sold to Jews
before WWII would evaporate — and be inherited by multinational insurers such as
Allianz, Munich Re, AXA, Winterthur, Swiss Re, Swiss Life, Zurich, Generali, and
others.

The survivors® point of view with respect to the restitution processes of the past
decade are summarized in a January 2009 letter from the Holocaust Survivors Foundation
USA to President Barak Obama, in which they wrote:

Despite headlines in the media that “Holocaust restitution” has

been successful, this is simply not the case. The reality is that specific

property restitution for individuals has been largely unsuccessful and

disappointing. Only a fraction of the funds actually looted was recovered

by individual owners or heirs, and only a small portion of funds paid out

for “humanitarian purposes™ have trickled down to meet the pressing

needs of living Holocaust survivors.

The unbearable fact that while so many survivors are suffering

today, huge corporations that profited from the Holocaust not only

compete successfully in the “global marketplace,” but in the U.S.

Congressional lobbying sweepstakes. There is an urgent need for a

comprehensive solution to the issues of restitution and justice for survivors
who are still living. The only thing that is clear is that the status quo has
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not delivered either material restitution or moral closure for Holocaust
victims.

According to data compiled by the Jewish Federation system in
2004, there are 174,000 survivors or “Nazi victims” living in the United
States. Over 40,000 survivors, 25% of the U.S. survivor population, live
at or below the official U.S. poverty level, and another 40,000 have
incomes so low (up to twice the official poverty level) that they are
considered poor given the cost of living in their communities. Despite
some safety nets, far too many U.S. Holocaust survivors cannot afford
adequate nutrition, shelter, health care, dental care, emergency services,
eyeglasses, in-home care, and the like. This does not even begin to
address the problems unique to aging Holocaust survivors, such as finding
health-care professionals who can deal with the long-term effects of
starvation, beatings, disease, extreme injury to teeth due to malnutrition
and other deprivations, and other traumas that many endured in the ghettos
and concentration camps.

The HSF leadership proposed a four-point program to advance survivors’ rights,
interests, and welfare. Unfortunately, the Obama Administration has not responded to
the survivors’ post-inauguration letter, and the Administration has not, after nearly two
years in office, made any concrete improvement to survivors’ legal status or quality of
life.

1. ICHEIC and Insurance Litigation

The need for legislation is underscored by the fact that the courts have held,
contrary to any precedent, that the “policy” of the federal executive supporting ICHEIC
as the “exclusive remedy” for claims by survivors, beneficiaries, and heirs, categorically
prohibits Holocaust survivors, U.S. citizens including veterans and combat veterans, from
going to U.S. courts to sue insurance companies who defaulted on simple contractual
obligations. Over the past decade, 1 have represented several survivors and heirs and
beneficiaries with claims against various European insurance companies, and also

assisted several survivors and heirs over the years who attempted to navigate the ICHEIC
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system.!  Tn that role, T have observed first hand many of the inconsistencies,
irregularities, and failures voiced by survivors and reported in the media. But ICHEIC’s
performance is really immaterial — even if it was more “successful” it is simply contrary
to American values and the Constitution to deny survivors and family members equal
rights enjoyed by every other American.

Based on my involvement and the public record, T will describe the evolution of
the need for HR 4596.

In the case of Thomas Weiss, M.D., Generali denied for years that it sold his
father (Paul Philip Weiss) any policies. In June 2000, he brought a lawsuit against
Generali in state court in Miami. Within months of the suit being filed, Generali finally
disclosed the existence of ome policy owned by Mr. Weiss. Mr. Weiss’s name later
appeared more times on the ICHEIC web site, along with the names of many of his
brothers and sisters who died in the Holocaust. When Dr. Weiss attempted to secure
information about those names, Generali refused unless ke could give the birth dates of
his father’s brothers and sisters — all of whom were killed in the Holocaust before Dr.
Weiss was even born. Other survivors and heirs in my experience were given similar
impossible hurdles to overcome in the quest for family policy information from ICHEIC
and other companies, including Allianz.

Dr. Weiss’s case was removed to Federal Court and consolidated in New York

! In February 1998, the House of Representatives Financial Services Committee held

its first hearing on the subject of unpaid Holocaust victims’ insurance policies. One of
my clients, Dr. Thomas Weiss, testified about the policies his father purchased before the
war from Assicurazioni Generali, S.p.A. which remain unpaid to this day. T also
represented Holocaust survivor Arthur Falk in litigation against Winterthur Insurance
Company, a Swiss entity. Mr. Falk testified before the House of Representatives
Committee on Government Operations in November 2001. The case settled.
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with the other putative “insurance class action cases.” These included cases brought
against Generali, Allianz, AXA, RAS, Victoria, Basler, Zurich, Winterthur, and other
European-based insurers.>

In 2001, Generali moved to dismiss the case in favor of mandatory resolution by
ICHEIC. The District Court, Judge Michael Mukasey, rejected Generali’s argument in
part because he found ICHEIC was “clearly unsatisfactory:”

Defendants have moved to dismiss in favor of a private, nongovernmental

forum that they both created and control, the continued viability of which

is uncertain. Because of these shortcomings, ICHEIC cannot be
considered an adequate alternative forum.

Id. at 355. Among the Court’s findings was that [CHEIC was “manifestly inadequate
because it lacks sufficient independence and permanence.” Zd. at 356. It held:
ICHEIC is entirely a creature of the six founding insurance companies that
formed the Commission, two of which are defendants in this case; it is in a
sense the company store. . .. The concern that defendants could use their
financial leverage to influence the ICHEIC process is not merely

theoretical. . .. ICHEIC’s decision-making processes are and can be
controlled by the defendants in this case . . . .

Id. at 356-57.

However, in 2003, the United States Supreme Court held in American Insurance
Association, Inc., v. Garamendi, 539 U.S. 396 (2003) that even though the U.S.-German
executive agreement did not expressly preempt sate law, the agreement’s requirements

and the executive branch’s general “policy” that Holocaust survivors’ claims should be

2

After the German Foundation Agreement, in 2001, the cases against the German
insurers were voluntarily dismissed. They were not settled on a class-wide basis, but
were dismissed without prejudice to the rights of all others who were not named
plaintiffs.  This is significant because, if the Agreement was meant to terminate
survivors’ and heirs’ rights to sue German companies, the cases would have had to been
settled under Federal Rule of Civil Procedure 23 with notice to every potential class
member and an opportunity to opt out. This wasn’t done.

10
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resolved on a non-adversarial basis preempted the State of California’s right to require
insurance companies to produce more records than ICHEIC required. After that decision,
Judge Mukasey reversed himself, and in 2004 held that because of Garamendi, U.S.
foreign policy mandated that he dismiss the Generali cases, even though there was no
executive agreement between the United States and Italy, and no opposition from the
U.S. nor Italian governments.

Notably, both the Supreme Court in Garamendi, and Judge Mukasey, observed
that Congress had not addressed disclosure and restitution of Holocaust victims'
insurance policies, leaving the door wide open for Congressional action today.

All Plaintiffs, including Dr. Weiss, about 20 other individuals, and the putative
class action plaintifts, appealed Judge Mukasey’s decision. On August 25, 2006, the
“class action” lawyers entered into a settlement agreement with Generali. The settlement
in effect adopts the results of ICHEIC as binding on those who tried and failed in the
process, basically a settlement with minimal or no benefits to the class members.

I was asked by several survivors including Floridians Jack Rubin, Alex Moskovic,
and David and lrene Mermelstein, Fred Taucher of Seattle, Washington, and Hans
Lindenbaum of Tsrael, who had attempted unsuccessfully to navigate TCHEIC’s
labyrinths, to lodge objections to the settlement. Unfortunately, the District Court stated
that it had a very limited role and was not at liberty to consider ICHEIC’s flaws in
deciding whether to approve the settlement.’ The Court approved the deal, saying that

given Judge Mukasey’s dismissal of the cases on “foreign policy” grounds, the class

3 Judge Mukasey retired from the federal bench while the appeal was pending,

and review of the class settlement was assigned to U.S. District Judge George Daniels.

11
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members were better off with “something,” however paltry and unpredictable it might be.
About 250 class survivors and heirs opted out of the settlement, and my clients appealed
the decision.* And, unfortunately, the Second Circuit affirmed the settlement as being
within the trial court’s discretion, and the Supreme Court denied review.

In other words, despite clear evidence of ICHEIC’s unfairness and
ineffectiveness, the federal courts held that based on Judge Mukasey’s expansive theory
of executive preemption, survivors and heirs with claims were stuck with ICHEIC even if
they never agreed to be bound by it. This included thousands of survivors and heirs with
documented claims against Generali that were denied under the notorious “negative
evidence rule,” described below in more detail.

When the opt-out plaintiffs’ appeals were argued in the Second Circuit in June
2008, Generali admitted that it had asked the Clinton Administration on several occasions
to file statements of interest supporting them in survivors’ lawsuits, similar to what the
U.S. agreed to provide German companies under the executive agreement, and the
Clinton Administration refused because there was no executive agreement between the
U.S. and ltaly, and therefore no U.S. foreign policy interest. However, in August 2008,
the Second Circuit wrote a letter to Secretary of State Condoleezza Rice asking whether
litigation against Generali posed a conflict with U.S. foreign policy even though there

was no executive agreement with Italy.

4 On October 2, 2007, the Second Circuit Court of Appeals agreed with one of the

arguments advanced by the objecting survivors, and reversed the class settlement because
the parties failed to provide individual notice to everyone who had applied to ICHEIC
and whose name and addresses were available to Generali.  The Court ordered a new
notice program and new deadlines for responses, a fairness hearing, and a new briefing
schedule. Judge Daniels approved the settlement again for the same reasons as before on
January 7, 2008, and my clients appealed that decision on the merits.

12
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In October 2008, the Department of Justice sent the Second Circuit a letter stating
that despite the lack of any Executive Agreement between the United States and Italy,
Generali was the beneficiary of a “Federal Executive Policy” that the ICHEIC
commission should be the exclusive forum for Holocaust survivors’ insurance claims.
According to DOJ, Generali was entitled to “foreign policy” protection solely because it
participated in ICHEIC, and despite the absence of any executive agreement, and despite
the fact that the Italian government did not object to the litigation.

The DOJ stated, completely contrary to what it had said in 2000 and in numerous
letters to concerned members of Congress and in Court briefs:

it would be in the foreign policy interests of the United States that ICHEIC

be regarded as the exclusive forum for resolution of insurance claims

against companies like Generali that participated in the ICHEIC process.
(page 1);

it is contrary to settled United States foreign policy for plaintiffs’ claims to
be adjudicated in the courts of the United States” (page 9-10); and

it would be in the foreign policy interests of the United States that such
claims not be pursued through the courts. (page 11).

Letter Brief of U.S. Department of Justice, October 29, 2008.

After President Obama took office, the Court sent another letter to the State and
Justice Departments, asking the same question. Surprisingly, the Obama DOJ follo