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PROTECTING THE AMERICAN DREAM (PART
III): ADVANCING AND IMPROVING THE FAIR
HOUSING ACT ON THE 5-YEAR ANNIVER-
SARY OF HURRICANE KATRINA

THURSDAY, JULY 29, 2010

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CONSTITUTION,
CiviL RiGHTS, AND CIVIL LIBERTIES,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 2:18 p.m., in room
2141, Rayburn House Office Building, the Honorable Jerrold Nad-
ler (Chairman of the Subcommittee) presiding.

Present: Representatives Nadler, Conyers, Sensenbrenner, King
and Franks.

Staff Present: (Majority) David Lachmann, Subcommittee Chief
of Staff; Kanya Bennett, Counsel; and Paul Taylor, Minority Coun-
sel.

Mr. NADLER. This hearing of the Subcommittee on the Constitu-
tion, Civil Rights, and Civil Liberties will come to order.

I will begin by recognizing myself for a statement. Today the
Subcommittee on the Constitution, Civil Rights, and Civil Liberties
holds its third in a series of hearings examining the Fair Housing
Act. The hearing today will examine current fair housing issues in
the context of the aftermath of Hurricanes Katrina and Rita.

In the 5 years since the City of New Orleans was devastated by
Hurricane Katrina, we have watched that city try to rebuild, and
have had the opportunity to witness the struggles of its citizens as
they try to rebuild their lives and communities. Some of the hard-
ships were a result of a natural disaster of historic proportions. But
as is often the case, the devastation wrought by natural forces was
compounded by human activity.

One important area was housing. For the displaced, whether
homeowners or renters, discrimination made it more difficult for
them to return to their homes and get on with their lives. In St.
Bernard Parish, the local government engaged in a variety of ac-
tions to prevent African Americans from taking up residence. One
ordinance outlawed single-family home rentals to anyone other
than blood relatives. The parish repealed the law when the Greater
New Orleans Fair Housing Action Center brought suit.

In September 2008, the parish tried again, this time imposing a
building moratorium on the construction of apartments with five or
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more units in response to a developer’s proposal to build new
apartment complexes with 70 percent of the units set aside for low-
income renters. In March of last year, the United States District
Court for the Eastern District of Louisiana found that, “the parish
and the council’s intent in enacting and continuing the moratorium
is and was racially discriminatory and, as such, defendants have
violated the Fair Housing Act.”

In other instances, websites with names like
www.Katrinahousing.org allowed ads to be posted with messages
like, “I would love to house a single mom with one child. Not racist,
but White only,” or, “Not to sound like a racist, but because we
want to make things more understandable for our younger child,
we would like to house White children,” and “Prefer White Catholic
family, children.”

Had these ads appeared in the newspaper, the publisher, in addi-
tion to the advertiser would have been found to have violated the
Fair Housing Act. Because of a provision in the Communications
Decency Act, these Internet publishers were protected.

Post-Katrina reconstruction efforts have also used Federal funds
in a discriminatory manner. For example the Road Home Program,
run by the Louisiana Recovery Authority using funds appropriated
by Congress through the Community Development Block Grant
Disaster Recovery Grant funds and administered by HUD, devised
a formula for determining the amount of assistance to homeowners
that had the effect of providing smaller grants to homeowners in
African American neighborhoods than to homeowners in White
neighborhoods with similar homes. The formula devised by the
Louisiana Recovery Authority in consultation with and with the ap-
proval of HUD provided homeowners with the lesser of the pre-
storm value of the home or the cost of repairing a home. After con-
trolling for conditions found in quality homes in African American
communities were valued at much lower amounts than homes in
White communities. The resulting disparity, especially when the
value of the home is less than the repair costs, which do not vary
from neighborhood to neighborhood, has had the effect of discrimi-
nating the allocation of the funds on the basis of race.

It would be unfair to single out Louisiana and that is not the
purpose of this hearing. Discrimination exists, and our prior hear-
ings have documented that it is still all too common in housing
rentals, sales and financing around the country. While the after-
math of Katrina brings many of these issues into higher relief,
none of what happened there is by any means unique to that part
of the country. As a result of the information we have gathered at
these hearings, I plan to introduce legislation when Congress re-
turns in September—this is beginning to make real that we are
going to be out of here next week—when Congress returns in Sep-
tember to update the Fair Housing Act to address emerging issues
and to ensure that the act provides the tools necessary to protect
the right of every American to a decent place to live, free from dis-
crimination.

I want to note that the Fair Housing Act passed the same year
that the distinguished Chairman of the full Committee joined the
House of Representatives and joined the Committee. He has always
been a vigorous champion of civil rights, and I look forward to
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working with him as we continue the efforts to ensure fair housing
rights for all.

I yield back the balance of my time.

I now recognize the distinguished Ranking Member of the Sub-
committee.

Mr. SENSENBRENNER. Thank you, Mr. Chairman.

The purpose of this hearing is to explore potential gaps in the
fair housing laws that some argue were exposed by events fol-
lowing the devastation caused by Hurricane Katrina in 2005.

Whatever Congress may decide about the merits of those argu-
ments, it should make such a decision having more complete un-
derstanding of the role dysfunctional layers of bureaucracy had on
the availability of housing and other resources.

Congress should also reject the use of litigation that relies on the
Justice Department’s assertion of legal theories but go beyond
those that are authorized by statute.

As I have mentioned in previous hearings on similar topics, one
such theory involves what are called disparate impact claims. The
Obama Justice Department has made it clear that it intends to fol-
low the Clinton administration and file more of such claims. Dis-
parate impact lawsuits challenge practices that lead to statistically
worse results for a particular group relative to other groups with-
out alleging that the practice is actually discriminatory in its
terms, design, or application. That is, disparate impact lawsuits
claim there is discrimination when there often is no discrimination
at all under any reasonable definition of that term.

The abuse of the disparate impact theory in courts has real-world
consequences. There were many pressures on mortgage lenders to
relax the standards under which loans were extended in the 1990’s,
but one factor was the Clinton administration Justice Department’s
aggressive pursuit of disparate impact claims in which it sought to
prosecute entities whose mortgage lending practices did not inten-
tionally discriminate but only had a disparate impact on one group
or another.

In 1998, for example, Clinton administration Housing Secretary
Andrew Cuomo announced the results of a Federal lawsuit settle-
ment in which a bank was forced to extend $2 billion in loans to
people who posed a poor credit risk. Secretary Cuomo even admit-
ted during a press conference televised on C-SPAN that the $2.1
billion lending amount in the mortgages will be a higher risk, and
I am sure there will be a higher default rate on these mortgages
than on the rest of the portfolio, unquote.

A leading article published in the Banking Law Journal at the
time made it clear that lenders relying on written standards and
criteria in making decisions as to whether to grant a residential
mortgage loan application run the risk of exposure to liability
under the civil rights law doctrine known as disparate impact anal-
ysis. Several underwriting guidelines that are fairly common
throughout the mortgage lending industry are at risk of disparate
impact analysis, including creditworthiness standards.

These lawsuits pressured lenders to bend traditional and time-
tested accounting rules and extend more mortgages to many who
couldn’t afford them. These relaxed lending standards are now
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widely regarded as being a prime cause of the current financial cri-
sis.

Even The Washington Post editorialized that the problem with
the U.S. economy has been the government’s failure to control sys-
temic risk that the government itself helped to create. We are not
witnesses to a crisis of the free market but a crisis of distorted
markets. Government helped make mortgages a purportedly sure
thing in the first place, unquote.

As one economist wrote recently in The Wall Street Journal in
addressing housing policy, “political leaders must face up to the ac-
tual causes of the crisis, not fictitious causes that fit political agen-
das and election strategies.”

In our efforts to enforce the Nation’s housing laws, I hope we
don’t repeat past mistakes. And I look forward to all of our wit-
nesses today and yield back the balance of my time.

Mr. NADLER. I thank the gentleman.

I now recognize for 5 minutes the distinguished Chairman of the
full Committee.

Mr. CoNYERS. Thank you, Chairman Nadler.

And thank you, too, Jim Sensenbrenner, the former Chairman of
the Committee. We appreciate your concern about disparate impact
lawsuits.

But I asked our counsel if the Chairman of the Committee had
mentioned that, and he did not mention it one time. Unfortunately,
I wasn’t going to mention it either, until you mentioned it.

And so I'm going to take another look at the case you make for
not bringing them. Unfortunately, the Department of Justice is
bringing those cases. The question I asked the other counsel here
on the Committee was, were any of these kinds of suits brought
during the previous Administration? And theyre researching it
now. So I will be happy to—the answer is no, that they did not.

So in the spirit that moved our Committee yesterday to break
the crack cocaine disparity problem, which I congratulate you on,
% would like to join you in working on some resolution of this prob-
em.

Mr. SENSENBRENNER. If the gentleman would yield?

Mr. CONYERS. Yes, sir, I will.

Mr. SENSENBRENNER. Well, I am certainly looking forward to
what your proposal is, and we may have a counterproposal.

Mr. CoNYERS. Well, I don’t have any proposal. I am looking at
it because you are complaining about it.

Mr. SENSENBRENNER. Maybe my complaint is legitimate.

Mr. CONYERS. So, returning, Mr. Chairman, and Committee, to
my own statement, I regret that 5 years after Hurricane Katrina,
we’re still considering what went wrong. And not only what went
wrong but what continues to go wrong.

This isn’t a historical examination. Katrina is still very visible,
its effects. And I am looking forward to the witnesses enlightening
us on that particular area, not just what mistakes were made, but
what needs to be done now.

Now we all knew that when the President told Federal Emer-
gency Management Chief Michael Brown the classic phrase,
“Brownie, you're doing a heck of a job,” it was the biggest incorrect
assessment of one of his people in the Administration of maybe all
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time. The compliment would still be premature because 5 years
later, we can’t point to what’s going right with the government’s re-
sponse to Katrina.

So I commend the Committee for getting to the bottom or still
exploring this. This may not be the last hearing, as a matter of
fact, the way things are going.

So the questions outstanding are, how did the government bun-
gle this response to Katrina? And why does it take 5 years later
still trying to get our acts together? There were 1,464 deaths offi-
cially reported as a result of Hurricane Katrina, 1,464; children left
parentless, the sick without medical attention, the elderly without
assistance, homes damaged and buildings destroyed.

We hope that we will hear about the pain of displacement, of
how this displacement was made worse because of clearly discrimi-
natory behavior in violation of the Fair Housing Act, not just by
perpetrators, citizens, but by the government itself. Post-Katrina
year four, when FEMA ended its temporary housing assistance pro-
gram, 3,450 households were still in need of long-term housing.
Today, New Orleans is missing approximately 92,000 of its pre-
Katrina residents. So I have asked that a study be done—a sum-
mary study was put together just today a few hours ago of how our
former colleague, the Governor of Louisiana, Governor Jindal, has
been handling the matter.

And here’s the background that I would like to lay before the
Committee and the witnesses for their examination and disposi-
tion. First was his response to President Obama’s Joint Session ad-
dress to the Congress on February 24, 2009. He described being in
the office of Sheriff Harry Lee during Katrina and hearing him
yelling into the phone at a government bureaucrat who was refus-
ing to let him send volunteer boats out to rescue stranded storm
victims because they didn’t have the necessary permits. Jindal said
he told Lee, that’s ridiculous, prompting Lee to tell the bureaucrat
that the rescue effort would go ahead, and he or she could arrest
both Lee and Jindal. But now a Jindal spokesman has admitted,
in reality, Jindal was overheard talking about the episode to some-
one else by phone days later. Just when we were about to give him
some credit, it turns out that it might not be deserved. I have got
a Web site and documents for all of these examples.

Who doesn’t know that it was the Governor of Louisiana that re-
jected Federal assistance for Katrina and in the same speech deliv-
ered for our conservative party, the response on February 24, 2009,
to President Obama’s address to a Joint Session of Congress? And
then, as his response as spokesman, he called the President’s eco-
nomic stimulus plan irresponsible and argued against government
intervention. He used Hurricane Katrina to warn against govern-
ment solutions to the economic crisis. And here’s what he said:
Today in Washington, some are promising that government will
rescue us from the economic storms raging about us. This is Jindal.
’(Ii‘hots)e of us who lived through Hurricane Katrina, we have our

oubts.

I will now refer to how the Governor made clear, based on his
rejection of Federal assistance for Katrina but the acceptance of
Federal assistance for the British Petroleum oil spill. On April 29,
2010, the same Governor Bobby Jindal asked Federal authorities
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to grant funding for Louisiana National Guard members joining the
multi-agency response to the offshore oil spill. Here’s what he said:
The National Guard will provide security, medical capabilities, en-
gineers and communication support in response to this threat.

I only have a few more comments about the Governor of this
State, currently the Governor. Governor Jindal vetoed a bill that
both Houses of Louisiana’s legislature unanimously passed which
would have created a statewide federally funded agency to address
homelessness. Governor Jindal rejected a nearly $100 million un-
employment insurance funding from the Federal Government, ruin-
ing over 25,000 unemployed residents’ lives and prevented them
from receiving unemployment compensation insurance.

Governor Jindal claimed that the Federal Government is “the
problem” and “cannot be trusted,” which I think is totally unhelpful
when the one time he’s praising the Federal Government, another
time he’s not taking Federal funds, and another time he’s telling
us how untrustworthy the same Federal Government that is send-
ing him money is.

And finally, one last point about the Governor of a State who
knows the potential impacts of natural disasters as well as any,
Governor Jindal mocked President Obama and his Administration
for its funding of what he called “something called volcano moni-
toring,” which he sees as a very bad and useless activity.

And now we come to the present Administration. Public con-
fidence in the Obama administration’s handling of the British Pe-
troleum oil spill gets him very poor ratings.

The Obama administration enforced the July 1, 2009, deadline
by which people were forced to leave FEMA temporary housing,
even though it was clear that they could not afford to restore their
homes or have the resources to find other housing.

After Katrina resulted in a shortage of drywall, the Federal Con-
sumer Product Safety Commission failed to prevent the usage in
Louisiana of Chinese drywall that is known to cause serious health
problems.

The present Administration, in displacing these temporary hous-
ing residents, failed to implement the United Nations’ guiding prin-
ciples on internal displacement, namely a human rights policy that
has for several years guided our government in providing tem-
porary and permanent homes for people in foreign countries who
become displaced by earthquakes, typhoons and flooding and imple-
menting, instead, a far harsher and callous policy on those in his
own country.

This Administration continues the previous Administration of
breaking international law by demolishing public housing, thereby
preventing displaced, low-income, largely minority residents from
returning back to New Orleans.

And under the current Administration and during a time of ex-
tremely high unemployment, people who are jobless can’t partici-
pate in the Administration’s trial loan modification program. So
there’s a need for increased HUD accountability post-Katrina.

Louisiana’s Road Home program is stifling African American
New Orleans homeowners’ rebuilding efforts, as the African Amer-
ican Road Home participants are finding their recovery is limited
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to the depressed values of their pre-storm segregated housing in-
stead of the actual cost of repair.

So the Chairman of the Committee has raised a number of issues
that I join in with him in raising.

And I would like to point out that, with his approval, we called
the Secretary of HUD, Mr. Donovan, to suggest that he come. He
was unable to respond. His schedule wouldn’t allow him to come.
But he sent instead attorney Renae Campbell, who is here instead
of the Secretary, and we appreciate her presence. She is a special
assistant in his department, working on these kinds of matters.
She is special assistant to the general deputy assistant secretary
for the Office of Fair Housing and Equal Opportunity in HUD, Mr.
Bryan Greene. She has been with HUD since 2002, and she has
been in this position for a year and a half. I welcome her presence.

And I thank the Chairman for his generous relinquishing of time
for me to make this statement.

Mr. NADLER. I thank the gentleman.

Without objection, all Members will have 5 legislative days to
submit opening statements for the record.

And without objection, the Chair will be authorized to declare re-
cesses of the hearing.

We will now turn to our panel of witnesses.

We have four witnesses. James Perry is the executive director of
the Greater New Orleans Fair Housing Action Center. Mr. Perry
also serves on The Board of Directors, National Fair Housing Alli-
ance, the National Low-Income Housing Coalition, the Gulf Coast
Fair Housing Center and chairs the Louisiana Housing Alliance’s
Board of Directors. He holds a bachelors degree in political science
from the University of New Orleans and a J.D. from Loyola Univer-
sity School of Law.

Daniel Rothschild is the managing director of the Mercatus Cen-
ter’s State and Local Policy Project, where he coordinates Mercatus
research on State and local economic policy and directs the Gulf
Coast Recovery Project, previously managing international eco-
nomic development programs at the Mercatus Center. He earned
his BA in history from Grinnell, his M.A. in modern British history
from the University of Manchester, and his master. in public policy
from the Gerald Ford School of Public Policy at the University of
Michigan.

Reilly Morse is the co-director of housing policy at the Mis-
sissippi Center for Justice Katrina Recovery Office in Biloxi. Mr.
Morse is a former assistant municipal judge and prosecutor in the
City of Gulfport. He is also a member of the Affordable Housing
Committee of the Governor’s Recovery Commission and the Har-
rison County Recovery Committee. He is a graduate of the Univer-
sity of Mississippi School of Law and Millsaps College.

Professor Stacy Seicshnaydre is the William Christovich Asso-
ciate Professor of Law and director of the Civil Litigation Clinic at
Tulane University Law School. Following law school, she clerked
for the Honorable W. Eugene Davis of the U.S. Fifth Circuit Court
of Appeals. In 1995, she served as the first executive director of the
Greater New Orleans Fair Housing Action Center and became the
organization’s general counsel in 2001. She began teaching as an
adjunct faculty member at Tulane Law School in 1998. Ms.
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Seicshnaydre earned her B.A. from the University of Notre Dame
and a law degree magna cum laude from Tulane.

I am pleased to welcome all of you. Your written statements in
their entirety will be made a part of the record. I would ask you
to try to summarize your testimony in 5 minutes. To help you stay
within that time, there is a timing light at the table. When 1
minute remains, the light will switch from green to yellow, and
then red when 5 minutes are up.

Before we begin, it’s customary for the Committee to swear in its
witnesses. If you would please stand and raise your right hand to
take the oath.

[Witnesses sworn.]

Mr. NADLER. Let the record reflect that the witnesses answered
in the affirmative. You may be seated.

Mr. NADLER. I will begin by recognizing for 5 minutes Mr. Perry.

TESTIMONY OF JAMES PERRY, EXECUTIVE DIRECTOR,
GREATER NEW ORLEANS FAIR HOUSING ACTION CENTER

Mr. PERRY. Chairman, thank you for this opportunity.

And thank you, Representative Conyers.

My name is James Perry, and I serve as executive director of the
Greater New Orleans Fair Housing Action Center. In 1 month, we
will commemorate the fifth anniversary of Hurricane Katrina. Un-
fortunately, in the 5 years since Hurricane Katrina has hit, you
will find that our recovery in New Orleans is not complete. And
consistently, you will find that there are a few groups of people
who have had a more difficult time in that process: People with dis-
abilities, families with children, low-income families and people of
color have had an extremely difficult time. Inconsistently, housing
discrimination has been a factor, but regretfully the thing that’s
been different since Hurricane Katrina is that in addition to indi-
vidual landlords and apartment complexes engaging in discrimina-
tion, it’s been the acts of government entities and government bod-
ies that’s made it extremely difficult for people to recover.

One specific example is the action of the Louisiana Road Home
program. It’s a program that was established to assist people in
their recovery. When insurance companies didn’t pay enough
money to folks trying to recover, the Road Home program was sup-
posed to step in and bridge the gap. We found in examining the
Road Home program that its formula was discriminatory. The pro-
gram made payments based on the value of a person’s home. And
so based on the historic pattern of segregation in the City of New
Orleans, if you had two identical homes, one in a White neighbor-
hood and one in an African American neighborhood, that sustained
the exact same damage, the home in the White neighborhood gen-
erally got more money because it was worth more than the African
American home. And so the result has been that consistently thou-
sands and thousands of African American homeowners have gotten
less money under the Louisiana Road Home program. We estimate
that it is as many as 20,000 homeowners who have been shorted
by the program.

Now, of course, one of the problems is that this is a program that
is a Louisiana State program. The State of Louisiana gets funding
from the United States of America. In fact, it receives Community



9

Development Block Grant funding. Under that funding formula, it’s
required to affirmatively further fair housing in its efforts, and it
has failed to do that.

In addition, the program is monitored and in some ways man-
aged by the U.S. Department of HUD. So HUD plays a key role in
what’s happened in that program and its failure to citizens in the
City of New Orleans.

In addition, many folks have read about litigation in St. Bernard
Parish that my organization is engaged in. St. Bernard Parish
passed an ordinance that made it almost impossible for African
American residents to live in the parish. It passed what was called
the blood-relative ordinance and said that in order to rent a single-
family home in the parish, you had to be a relative by blood to the
owner of the home. St. Bernard Parish is a parish that is a major-
ity White; 93 percent of the homes in St. Bernard Parish are owned
by White homeowners. The result has been that it was almost im-
possible for Black, Latino and Vietnamese homeowners to find
housing in St. Bernard Parish.

My organization filed suit against the parish and forced them to
overturn that ordinance. But shortly afterwards, St. Bernard Par-
ish passed an additional ordinance that continued to make it very
difficult. So over the course of the 5 years since Hurricane Katrina,
we’ve been in litigation with St. Bernard Parish at almost every
single point in an effort to ensure that there were equal housing
opportunities. Again, this is a community that receives Federal
funding. There’s no way that this community should be allowed to
engage in these discriminatory acts, particularly to make them part
of the actual law.

You will find in my written testimony a number of examples of
circumstances where government entities, where State and local
government entities have engaged in actual discrimination, and
you will even find circumstances where the U.S. Department of
HUD was involved or played some very significant role in the dis-
criminatory activities that happened.

As we approach the 5-year anniversary of Hurricane Katrina,
there is one last opportunity for us to make sure that the Gulf
Coast is rebuilt in an equitable fashion, but it requires a reconsid-
eration of fair housing laws and a reconsideration of the govern-
ment’s commitment to the City of New Orleans.

And so I ask the Members of this Committee to reconsider the
Federal Fair Housing Act and to reconsider regulations dealing
with affirmatively furthering fair housing. The true teeth in the af-
firmatively furthering fair housing provisions and regulations
would give a real opportunity to people attempting to recover in
New Orleans and would also be key to lending, fair lending and
fair housing practices across the Nation. Thank you very much.

[The prepared statement of Mr. Perry follows:]
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advocacy organizations and local housing coalitions. We work to insure adequate affordable and
low-income housing opportunities in Louisiana.

August 29, 2010 will be the fifth anniversary of Hurricane Katrina. Five years ago,
America’s Gulf Coast was decimated by the Hurricane and hundreds of thousands of residents
were displaced. Each day since August 29th, Gulf Coast residents have struggled to rebuild and
reclaim their lives. Regretfully, people with disabilities, families with children, low-income
families and people of color have been confronted with shocking barriers that have slowed and in
some cases, completely thwarted their recovery.

Many of us are familiar with the typical stories of landlords, realtors and lenders engaging
in individual acts of discrimination. While these problems certainly persist along America’s Gulf
Coast, a disconcerting trend has developed. The most egregious cases of discrimination have
been perpetrated by government actors entrusted to serve the very communities that they have
discriminated against. From Louisiana’s HUD approved discriminatory Road Home program to
St. Bernard Parish’s rental ordinance essentially banning black renters and on to FEMA’s disaster
resource website featuring discriminatory housing advertisements; government policies and

actions that have stunted recovery for scores of thousands of Gulf Coast residents.

Greater New Orleans Fair Housing Action Cester - wiw
404 Sowth Jefferson Duavis Patkway,

soofairhousing oty - 504-396-2100
Jrleans. LA 70119
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Road Home Program

In the days and weeks after Hurricane Katrina, it become painfully obvious that the
insurance industry was going to fall woefully short of its responsibility to homeowners. Asa
result, the Road Home program was created to assist Louisiana homeowners affected by
Hurricanes Katrina or Rita in rebuilding their homes.! Congress allocated more than $11 billion
in Community Development Block Grant funding to the program.? Since the program’s
inception, nearly 230,000 people have applied for assistance.® The CDBG program funding
required that the Road Home Program not only refrain from discrimination, but go a step further
by affirmatively furthering fair housing.

Regrettably, racial disparities in the Road Home program have caused the program to fail
thousands of New Orleans African-American homeowners in their efforts to rebuild their homes.
Rather than a Road Home, many black homeowners have found a road leading to despair,
inequity and discrimination.

The program’s failure relates to a fundamental flaw in its design: the United States
Department of Housing and Urban Development (HUD) and the Louisiana Recovery Authority
(LRA) created a recovery program that links housing assistance to the depressed values of black
families’ pre-storm segregated housing. Under the terms of the Road Home Program, rebuilding

grants are calculated based on the Jower of two figures: the pre-storm market value of the home,

1 hitp:/Avww.road2ia.org/about-us/defaull. him

2 hitp://news.newamsricamedia.org/news/view article.himi?

article

¢ httpAAwww.road2la.org/default. him

Oreater Mew Orleans Fair Housing Action Certter - www.gnofuirhousing org ~ 504-390-2100
404 South Jefferson Davis Pariovay. Mew Orleans, LA 7011%
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or the cost to repair the storm damage to the home.# Homes in New Orleans’ black
neighborhoods are generally worth less than homes in white neighborhoods. This is largely due
to decades of racial discrimination in the Louisiana housing market that has caused and
reinforced segregation in residential housing.

In fact, in 2007, my oftice was able to locate two homes that were essentially identical.
Both homes had 4 bedrooms and 2 baths. Both homes were brick construction and flooded with
six feet of water in hurricane Katrina. The only substantial difference is that the home in the
white neighborhood was worth approximately $150,000 while the home in the white
neighborhood was worth approximately $90,000. The estimated repair cost for each of the
homes was more than $200,000 respectively. The home in the white neighborhood received
$150,000 in assistance while the assistance to the black homeowner was only $90,000.
Amazingly, even though these homeowners had identical homes and identical Katrina damage,
the white homeowner received a full $60,000 more than the black homeowner.

Unfortunately this fact pattern is not unique. We estimate that more than 20,000 black
New Orleanians received inequitable grant payments under the flawed and discriminatory Road
Home formula. Even the former Executive Director of the LRA, Paul Rainwater agreed that
African-Americans were more likely to get payouts based on depressed home values. He
attested so at an August 2009 field hearing of the Subcommittee on Housing and Community
Opportunity of the House Committee on Financial Services. The data supports his conclusion.
An analysis of Road Home grants from 2008 shows that homeowners in the Lower Ninth Ward,

a predominantly black neighborhood, faced shortfalls of over $75,000 between the available

4 Louisiana Recovery Authorily, Substantial Changes & Clarifications (o Action Plan Amendment No. 1 for FY 2000
CDBG Disaster Recavery IFunds 9-10, 17-20, available at kttp/www.dpa la. govicdbg/driplans/Amend] -
RoadHomeClarilication-Approved.pdl.

Cireater New Ovleaus Fair Housing Action Center - www.gnofairhousing org - 504-5396-2100
44 South fefferson Duvis Patioway, New Orlears, LA 7011y
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rebuilding resources and the cost of rebuilding each home. At the same time, homeowners in
Lakeview—a predominantly white neighborhood—faced shortfalls of only $44,000 per home.*
The bottom-line is that the Road Home program relies on a discriminatory formula that
leaves black homeowners with a mere fraction of the funds needed to rebuild their homes. The
program, by design, fails New Orleans black homeowners. In 2008, after attempts at negotiating
a solution to the discriminatory program failed, the Greater New Orleans Fair Housing Action
Center, in partnership with the National Fair Housing Alliance and five named plaintiffs, filed a
class action lawsuit against the LRA and HUD over the Road Home Program.® We are
represented by the Cohen, Milstein, Sellers and Toll law firm, the NAACP Legal Defense Fund
and the Wilmer Hale law firm. The lawsuit alleges that the Road Home Program violates both
the Fair Housing Act of 1968 and the Housing and Community Development Act of 1974
(HCDA). The Fair Housing Act requires housing programs to produce equitable results,
regardless of their intent. 7 And both the Fair Housing Act and the HCDA require HUD and the
LRA to “affirmatively further fair housing.”® This means much more than simply refraining
from active discrimination in housing programs. HUD and the Louisiana Recovery Authority
cannot use federal redevelopment funds to perpetuate existing inequalities, and they must
affirmatively advance fair housing principles.
s Kalima Rose, Annie Clark, & Dominique Duval-Diop, A Long Wav Home: The State of

Housing Recovery in Louisiana 2008, at 47, available at http./rwww.policylink info/
threevearslater/

& Greater New Orleans Fuir Hous. Action Ctr. v. HUD, No. 08-cv-01938 (D.D.C. filed Nov. 12,

/

2008), available at http://www.naacpldf.ore/content/pdt/housing_ discrimination/
road home complaint.pdf

742 U.S.C. §§ 3604(a), 3605(a).
842 U.S.C. §§ 3608(d), 3608(e)}(5), 5304(b)(2).

Greater New Orleans Fair Housing Action Center - www.gnofairhousing org - 504-390-2100
404 South fefferson Davis £ v, New Orleans, LA 7011y
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As a result of the lawsuit, LRA created the Additional Compensation Grant program which
provided more funding to low income homeowners. This helped to reduce inequities in the
program. However, we estimate that 10,000 homeowners remain harmed by the discriminatory
Road Home formula.

T am not at liberty to discuss our pending litigation in great detail. But, it is appropriate to
note that in a recent opinion, United States District Court Judge, Henry Kennedy made the
following comments:

[HUD and the State of Louisiana] offered no legitimate reason for taking
pre-storm home values into account in calculating [...] awards. The Court
does not take lightly that some African-American homeowners received lower
awards than they would have if their homes were in predominantly white
neighborhoods. [T]t is regrettable that this effort to [rebuild the city] appears
to have proceeded in a manner that disadvantaged African-American
homeowners who wish to repair their homes.

Despite the court’s other reservations about case, Judge Kennedy determined the
substantial statistical and anecdotal evidence showed that Plaintiffs would likely be able to prove
that HUD and LRA have designed and implemented a racially discriminatory program. The
court’s ruling demonstrates that HUD’s repeated assertions that the program is not discriminatory
is wrong. In spite of this, HUD and LRA have refused to remedy the problem on their own.

Confronted with HUD’s racially discriminatory actions, 1 respectfully request that the
members of this committee intervene by contacting Secretary Donovan and urging him come up

with a remedy that eliminates discrimination in the Road Home program. Until and unless this

happens, the program will remain a road to nowhere.

Greater New Orleans Fair Housing Action Cester - wiw
404 Sowth Jefferson Duavis Patkway,

soofairhousing oty - 504-396-2100
Jrleans. LA 70119
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Consistent with the failures of the Road Home program, other government bodies have
engaged in discrimination post-Katrina, in spite of their obligation to not merely refrain from
discrimination, but to affirmatively further fair housing.

FEMA Allows Discriminatory Advertisements on Housing Website it Controls

In the Fall of 2005, the Greater New Orleans Fair Housing Action Center uncovered nearly
1,000 discriminatory internet advertisements on several websites established to assist Katrina
evacuees. The most egregious advertisements were listed on Katrinahousing.org. The site

»

featured ads with comments like, “not racist, but whites only,” “prefers 2 white females,” “prefer
white Catholic family, children welcome,” and “not to sound racist but because we want to make
things more understandable for our younger child we would like to house white children.”™

One of the sites featuring discriminatory advertisements was Dhronline.com. The site was
established by FEMA in partnership with the University of Florida to provide housing assistance
to evacuees. When notified about the advertisements, FEMA refused to remove them from the
site and argued that it was immune from the Fair Housing Act. In fact, FEMA was likely in full
violation of the Act.
Denham Springs Eviction of Residents with Mental Disabilities

Tn December of 2003, after public meetings where residents made negative racial

comments and comments about people with disabilities, The City of Denham Springs, sought to

evict New Orleans evacuees with mental illnesses from a group home established to serve the

9 http /iwww.gnofairhousing.org/news.html

Greater New Ovleans Fair Housing Action Center - ww
44 South lefferson Davis Padkiway, Ne

nofairhousing org - 504-3%0-2100
rleans. LA 7011y
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evacuees.'® Relying on the federal Fair Housing Act and the Americans with disabilities Act, the
Greater New Orleans Fair Housing Action Center filed suit on behalf of the Options Foundation,
Inc. As aresult of the lawsuit, Denham Springs was enjoined from evicting the evacuees.!!
Denahm Springs’ action not only violated the federal Fair Housing Act, but also demonstrated a
failure to affirmatively further fair housing.

St. Bernard Parish Blood Relative Ordinance

In the Fall of 2006, St. Bernard Parish passed an ordinance making it illegal to rent
single-family homes to people not related to the owner.'? 93% of homeowners in St. Bernard are
white.1? As a result, few if any minorities were able to rent housing in St. Bernard. The Greater
New Orleans Fair Housing Action Center, sued the St. Bernard Parish Council to force them to
overturn the ordinance.'* The litigation resulted in the successful reversal of the ordinance. The
ordinance was illegal discrimination under the federal Fair Housing Act and certainly failed to
affirmatively further fair housing.

Housing Authority of New Orleans Denies Residents

Since 2002, the Housing Authority of New Orleans (HANO) has been operating under
HUD receivership. As a result, HUD manages and controls the Housing Authority. In 2006, the
Greater New Orleans Fair Housing Action Center filed a complaint against HANO after learning

that the few available public housing units in the City located at the redeveloped St. Thomas

10 hittp://www.gnofairhousing.org/mews.htm!

1 hitp:.//www.gnofairhousing.org/news.html

12 hitp fwww.gnofairhousing.org/mews. html

13 hitp:/iwww.gnotairhousing.org/news.himi

14 http://www.gnofairhousing.org/news.html#rescind

Greater New Ovleans Fair Honsing Action Cex
464 South Jefferson Duvis Ps

- www.gnofairhousing org - 504-396-2100
doway, New Orle
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housing development were actually occupied to the housing authority’s employees, rather than
returning mostly African-American St. Thomas residents.’> This is despite a conciliation
agreement between the HUD, HANO, and former St. Thomas residents requiring that a
preference be given to former residents of the development. In that case, HANO, essentially
synonymous with HUD, was found liable for housing discrimination and forced to allow the
residents to occupy St. Thomas 16
St. Bernard Parish Multi-Family Housing Ban

In 2008, St. Bernard Parish, after public meetings where officials and the citizenry
vocalised racialized fears about affordable rental housing, passed an ordinance banning the
construction of affordable rental housing in the Parish. After failed negotiation attempts, the
Greater New Orleans Fair Housing Action Center and Provident housing (a reputable housing
developer) filed suit against the Parish alleging a violation of the federal Fair Housing Act and a
violation of the terms of a prior consent decree from the 2006 blood relative ordinance. The
Parish fought the suit vigorously and was held in contempt of court four separate times. The
Greater New Orleans Fair Housing Action Center was victorious and the Parish was forced to
overturn the ordinance and grant a permit to Provident housing to begin construction an
affordable housing development in the Parish’s borders.
Jefterson Parish discriminatory zoning eftorts

Jefferson Parish likely engaged in discriminatory zoning efforts when it made it
impossible for the Volunteers of America to build a Low Income Housing Tax Credit financed

apartment complex to replace an elderly living complex destroyed by Katrina. The would-be

'S hitp:/www.gnofairhousing.org/mews.himi

Greater New Orleans Fair Housing Acti erfer - www. gnofairhousing org - 504-396-2100
404 South Jeifferson Davis Padoway, New Orleans, LA 70119
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occupants of the new complex were low-income elderly New Orleanians, most of whom were
African-American. After public meetings where residents and elected officials raised racialized
concerns about the development’s future residents, the Parish passed a resolution expressly
requesting that no LIHTC developments be constructed on the westbank of Jefferson Parish, the
proposed Volunteers of America site location. The Parish subsequently engaged in a land-use
study at the site of the proposed development, perfectly timed to kill the project. The project is
now dead and the low-income elderly, mostly African-American residents, for whom the project
was intended, have been left without an affordable housing option. During the same period, the
Parish approved and championed a high-end, market rate, multi-family complex for elderly
citizens. The actions taken by the Parish certainly demonstrate a failure to affirmatively further
fair housing. In fact, they likely constitute illegal discrimination under the federal Fair Housing
Act.
Kenner City Multi-family Housing Moratorium

In 2008, Kenner City, located in Jefferson Parish, passed a moratorium on the
construction of any multi-family housing in the City."” The ordinance prevented any LIHTC
construction in the City. Conversation regarding the ordinance came up after residents raised
concerns about a storm damaged apartment complex that housed mostly Latinos and families
with children. The moratorium on multi-family housing was likely illegal discrimination under
the federal Fair Housing Act.

Eastern New Orleans Proposed Multi-family Housing Moratrorium

7 hitp.fiwww.gnofairhousing.org/news.hitmi
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Tn 2007, New Orleans’ District E City Council member sought to prohibit the
construction or renovation of any multi-family housing with two or more units in her district.!#
The District housed a large portion of the City’s affordable rental housing. African-Americans,
people with disabilities and families with children comprised a large portion of the people who
relied on apartment housing in New Orleans East. After aggressive advocacy by numerous local
organizations, the proposed ban was withdrawn prior to being voted on by the Orleans City
Council. The proposal, however, demonstrates discriminatory intent by the Council member.
Louisiana Building Code

The State of Louisiana, post-Hurricane adopted a new building code but removed all
provisions that would have forced developers to build multi-family units in a manner that was
accessible for people with physical disabilities. Under the federal Fair Housing Act, all rental
housing with four or more units built after March of 1991 must be physically accessible to
people with disabilities. Many developers assume that by complying with state and local
building codes, they have satistied the Fair Housing Act requirements. Regretfully, the gutting
of safe harbors from Louisiana’s building codes led numerous developers to build inaccessible
multi-family housing that violates the Fair Housing Act. A 2009 Study by the Greater New
Orleans Fair Housing Action Center found that every one of the 22 complexes investigated failed
to meet the accessibility standards of the Fair Housing Act.'” While the State’s liability is
unclear, it is clear that removing fair housing provisions form the State building code is a failure

to affirmatively further fair housing.

'8 hitp://www.gnofairhousing.org/mews.himi
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nclusion

These examples are a mere sampling of post-Hurricane discrimination by government
entities that benefit from CDBG funding. When considered with the previously demonstrated
racially discriminatory formula used by the State of Louisiana to determine Road Home
homeownership grant amounts, it is clear that CDBG funding is not being used in a manner that
affirmatively furthers fair housing. In fact, many entities have been found liable for violating
federal fair housing laws.

This is exacerbated by the fact that the state of Louisiana, and nearly all municipalities
have failed to engage in any fair housing related activities. None of the entities have supported
any fair housing related activities, trainings, workshops, events, enforcement or fair housing
organizations.

In 30 days, Americans will refocus their attention on America’s Gulf Coast by
commemorating the fifth anniversary of Hurricane Katrina. What will become painfully clear is
that the rebuilding in New Orleans and surrounding Gulf Coast communities remains
incomplete. And consistently the failures in rebuilding coalesce around families with children,
low income residents, people with disabilities and people of color. Each of these groups has
been systematically failed by government policies and rebuilding programs beset with racial
disparities and discriminatory framework.

As Congress considers the future of Fair Housing in America, T urge members to look at
the discriminatory housing failures of local, state and federal government and promulgate
legislation that adds new protections to the federal Fair Housing Act and provides real penalties

for government bodies that receive federal funding but fail to affirmatively further fair housing.

Greater New Orleans Fair Housing Action Cester - wiw
404 Sowth Jefferson Duavis Patkway,
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Recommendations

* Congress should require HUD to recalculate Road Home grants so that funding is distributed
in a non-discriminatory manner.

* Congress should require communities that receive federal funding to have building codes that
are fair housing safe harbors.

» Congress should limit CDBG funding for communities that resist reasonable efforts to create
affordable housing.

» Congress should provide $50 million of funding to the Fair Housing Initiatives program at
HUD.

» Congress should approve the Housing Fairness Act.

» Congress should better regulate HUD s management of local Housing Authority.

* Congress should immediately strengthen the affirmatively further fair housing regulations and
laws so that municipalities can penalized for faiting to affirmatively further fair housing.

+ Congress should immediately strengthen CDBG requirements so that municipalities found
liable to for illegal housing discrimination will be forced to forfeit CDBG and other federal
Sfunding.

« Congress should strengthen HUD s ability to enforce fair housing related CDBG regulations.

* Congress should require HUD to strengthen its enforcement of CDBG related fair housing
laws.

+ Congress should require HUD fo strengthen its enforcement of fair housing laws against
government agencies.

* Congress should require municipalities to engage activities that further fuir housing.

* Congress should require CDBG grantees to find private fair housing enforcement non-profifs.

* Congress should require all staff of all municipalities that will manage CDBG funding to

participate in fair housing law trainings.

Grearer New Orleans Fair Housing Action Center - www.gnofairhousing org - 504-396-2100
404 South Jefferson Duvis Patoway, New Orleans. LA 70119

Mr. NADLER. Thank you.

Before we go to Mr. Rothschild, let me ask you a question at this
point. The program you referenced a moment ago giving those—
where you said there was discrimination based on the worth of the
homes, were those grants or loans?

Mr. PERRY. Those were grants.
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Mr. NADLER. Those were grants. Now one might say, if it were
a loan program, that prudence or standard lending practices would
say you shouldn’t lend to more than the value of the home, because
the home is a collateral for the mortgage. So even though the re-
pairs cost more, that’s too bad because you are limited by the value
of the home in order to recover the funds. But that’s for a loan.

For a grant, that logic doesn’t apply.

The question I have for you is, was any rationale ever offered by
the State authority as to why they were doing this?

Mr. PERRY. Sure. Chairman, that’s a great question. And I'd start
by noting that you are absolutely right to note that this is very dif-
ferent from a loan program. In fact, it’s more similar to an insur-
ance program. And for anyone who has insured their own home,
you know that you have a choice to get insurance based on the
value of your home or the cost to repair your home, should damage
happen.

Mr. NADLER. Obviously. But did they ever express a reason why
they were doing this?

Mr. PERRY. We are in litigation over this issue right now, and
Judge Kennedy, the gentleman who is considering the case, said in
his ruling so far that there has been offered no reason—no reason-
able reason for not—for engaging in this formula that had this dis-
criminatory impact.

Mr. NADLER. Thank you. I'm sorry.

Mr. Rothschild is recognized.

TESTIMONY OF DANIEL M. ROTHSCHILD, MANAGING DIREC-
TOR, STATE AND LOCAL POLICY PROJECT, AND DIRECTOR,
GULF COAST RECOVERY PROJECT, MERCATUS CENTER,
GEORGE MASON UNIVERSITY

Mr. RoTHSCHILD. Chairman Nadler, Ranking Member Sensen-
brenner, thank you for the opportunity to discuss the important
issue of housing in the Gulf Coast area after Hurricane Katrina
and lessons about how we can apply this to future disaster re-
sponse. I commend the Subcommittee for keeping the spotlight on
this issue almost 5 years after the hurricane.

Let me start off by explaining my background on the subject. 1
am not a legal scholar but rather a field researcher who has spent
much of the past 5 years learning about the Gulf Coast’s recovery
after Hurricane Katrina. I serve as the director of the Gulf Coast
Recovery Project at the Mercatus Center at George Mason Univer-
sity, a university-based research group focused on the economics of
public policy issues.

I am part of a team that has conducted over 450 hours of inter-
views with nonprofit leaders, social and economic entrepreneurs,
public officials, clergy, community leaders, and everyday citizens in
Louisiana and Mississippi, who are working hard to rebuild their
lives, businesses, schools and communities after Katrina.

The important questions to ask are, what worked after Hurri-
cane g{atrina? What didn’t work? And what can public policy im-
prove?

I would like to first address what did work with regard to hous-
ing and neighborhood redevelopment after Katrina and then dis-
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cuss what failed. Our research is described in much greater depth
in the written statement I have provided to the Subcommittee.

Virtually every success related to rebuilding housing has
stemmed from the resilience and hard work of the communities af-
fected by Katrina, each in a different way. To give just a few exam-
ples, the Broadmoor Improvement Association partnered with uni-
versities and businesses to bring expertise and funds to the com-
munity, leading to over two-thirds of the neighborhood’s homes
being rebuilt or under repair 2 years after Katrina.

In New Orleans East, the Mary Queen of a Vietnam Catholic
Church, served as a rallying point for the Vietnamese American
community, which rebounded quickly as a result.

Brad Pitt’s Make It Right Foundation worked with the Lower
Ninth Ward Neighborhood Empowerment Network Association to
rebuild that devastated community.

Habitat for Humanity built a small neighborhood especially for
musicians and artists, and the list goes on.

Community leaders, clergy, and social entrepreneurs have lever-
aged social capital and local knowledge to spur rebuilding, and over
1 million Americans have volunteered their time, some for weeks
and some for years, to gut, fix, and rebuild houses one at a time.

In short, housing has been rebuilt from the ground up.

Public policy, however, has in many cases done more to impede
than to promote the restoration of the Gulf Coast housing stock
after Katrina. To take just one example, look at Louisiana’s Road
Home program. Though it was established and funded by the end
of 2005, by January 2007, Road Home had written fewer than
1,000 checks to Louisiana homeowners. Two years after Katrina
hit, only 23 percent of those who had successfully navigated a 57-
step application process had received settlements. Because the pro-
gram endeavored to operate not just as a disaster compensation
program but also as a community development program, home-
owners whose homes were damaged could not leave the State or be-
come renters without significant penalties to their settlements.

Hazard mitigation grants, which provided funds to homeowners
to elevate their homes, were abruptly stopped in March 2007, when
FEMA informed Louisiana that the State’s implementation of the
program failed to comply with Federal regulations. The program
did not resume for 7 months.

Also in March 2007, a HUD ruling made Road Home subject to
a host of additional Federal regulations which shut down the pro-
gram for a month so it could be redesigned.

In short, Federal and State policies designed to rebuild homes
sowed confusion and uncertainty, making it difficult for people to
make informed choices about how, when, and where to rebuild.

Local policy in some places aggravated this. The City of New Or-
leans undertook five different replanning processes, one of which
suggested that whole neighborhoods, including Broadmoor and the
Lower Ninth Ward, should not be allowed to rebuild. Put together,
the confusion resulting from bureaucratic, politically-designed pro-
grams and the city planning mentality that viewed New Orleans as
a blank slate contributed more than perhaps any other factors to
slowing the rebuilding of homes and neighborhoods after Katrina.
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Three key policy principles come out of our research and inter-
views. The importance of certainty by government; flexibility for
citizens; and simplicity in execution.

Certainty, certainty about what economists call the rules of the
game for rebuilding is the best way to get homeowners and land-
lords to revamp their properties, which in turn is the best way to
increase the quantity and reduce the cost of housing. Unclear plan-
ning policies, confusing and contradictory programs and broken
promises only serve to slow the process. Government must provide
citizens with, for example, accurate flood maps and information
about public services and not change these rules of the game.

My second point is flexibility. Flexibility means that citizens can
adapt and make choices that work for them within a set of rules
that do not change. Allowing people in communities to figure out
their own solutions to both short-term and long-term housing prob-
lems will unleash creativity and create opportunity.

Finally, simplicity, policy goals and programs should be simple.
Policymakers should avoid creating perverse incentives, such as
Louisiana did when the Road Home program effectively penalized
people for having carried homeowner and flood insurance. Estab-
lish concrete and simple policy goals and execute them to the sim-
plest means possible.

To conclude, certainty, flexibility, and simplicity should be the
bedrock principles of postdisaster housing policy. I thank you for
your time and look forward to taking your questions.

[The prepared statement of Mr. Rothschild follows:]
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Chairman Nadler, Ranking Member Sensenbrenner, thank you for the opportunity to
discuss the important issue of housing in the Gulf Coast area after Hurricane Katrina and
the lessons we can apply to disaster recovery in the future. I commend the subcommittee

for keeping the spotlight on this issue almost five years after the hurricane.

Let me start off my explaining my background on the subject. I am not a legal scholar. As
the director of the Gult Coast Recovery Project at the Mercatus Center at George Mason
University, a university-based research group focused on the economics of public policy
issues, T have spent much of the past five years learning about the Gulf Coast’s recovery

after Hurricane Katrina from the people on the ground doing the heavy lifting.

" Please note that my Lestimony docs nol represent an ofTicial position of George Mason University
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T am part of a team over two dozen researchers that has conducted over 450 hours of
interviews with nonprofit leaders, social and economic entrepreneurs, public officials,
clergy, community leaders, and everyday citizens in Louisiana and Mississippi, as well as
former Louisianans now living in Houston, Texas, who are working hard to rebuild their
lives, businesses, schools, and communities after Hurricane Katrina, Our research focuses
on the economic, political, and sociological aspects of disaster response and recovery and
is rooted in learning from the people on the ground about what works and what does not

work to prepare for, respond to, and recover after disasters.

During the course of the project, our researchers have published over 50 journal articles,
working papers, and policy studies, two of which 1 have included as appendices to my
testimony as they further expound upon the issues I will discuss. 1 hope that these studies
will be helpful to the subcommittee, and I would be happy to provide you with any

additional information or studies that may be of use.

Our research suggests that that the three most important characteristics of successful post-
disaster public policy are credibility, flexibility, and simplicity. T will expand on these
topics after first discussing some highlights of what worked and what did not work to

rebuild housing after Katrina.

Private Actions and Public Success
Virtually every success related to rebuilding housing has stemmed from the resilience and
hard work of the communities atfected by Katrina, each in a different way. To highlight a

few of hundreds of examples:

* The Broadmoor lmprovement Association (BIA) is revitalizing the
Broadmoor neighborhood. Located in the heart of New Orleans—or, as it
also might be characterized, at the bottom of the New Orleans soup
bowl—this neighborhood faced an immense challenge: a month after
Katrina, most of the neighborhood still sat underneath up to ten feet of’

water. Our interviews with Broadmoor residents suggest that social capital
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within the community, which the BIA leveraged, combined with
partnerships with outside groups, were key to rebuilding the area’s
housing stock. The BTA rallied the neighborhood and partnered with
universities and businesses to bring funds and expertise to the community.
As a result, Broadmoor, one of the most diverse neighborhoods in New
Orleans, both in terms of race and income, had a much higher level of
rebuilding than the largely white, upper-class Lakeview area two years
after Katrina. Over two-thirds of the neighborhood’s homes were rebuilt

or being rebuilt, an astounding record of accomplishment.

¢ In New Orleans East, members of the Vietnamese-American community
rallied around the Mary Queen of Vietnam Catholic Church. With the
church’s three priests serving as a conduit for information, residents of the
area rebuilt their homes and formed a community development
corporation to revive local businesses. Three years after Katrina, their
neighborhood was almost completely rebuilt while nearby neighborhoods

languished.

¢ The late Pam Dashiell, then the co-director of the Lower Ninth Ward
Center for Sustainable Engagement and Development, explained in 2008
the importance of locally managed rebuilding this way: “Because the
community, we live here. We talk to the community. 1t’s not us with the
knowledge; it’s the community with the knowledge. Tt's an interactive
deal”" Other organizations and foundations, both large and small, have
taken her observation to heart when it came to their efforts to help rebuild
areas in more flood-resistant ways. Brad Pitt’s Make 1t Right Foundation
worked with the Lower Ninth Ward Neighborhood Empowerment

Network Association to build architecturally creative homes in that

U Interview with Pam Dashicll, Caring C < The Role of N it in Rebuilding the Gulf Coasr,
Local Knowlodge (2), Marcatus Conter, at hitp:/flocalknowlodge mercatus org/profiles/pam-dashicll

_3-
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devastated community. Habitat for Humanity built a small neighborhood

especially for musicians and artists in the Upper Ninth Ward.

Across Louisiana and Mississippi, community leaders, clergy, and social entrepreneurs
have leveraged social capital and local knowledge to spur rebuilding. And over a million
Americans have volunteered their time, some for a week and some for years, to gut, fix,

and rebuild houses one at a time.

In short, housing has been rebuilt from the ground up.

Public Policies and Public Failures
Public policy, however, does not have such a record of success. Indeed, in many cases, it
has done more to impede than promote the restoration of the Gulf Coast’s housing stock

after Katrina. To take one example, lock at Louisiana’s Road Home Program.

Though it was established and funded by the end of 2005, by January 2007 Road Home
had written fewer than 1,000 checks to Louisiana homeowners. Two years after Katrina
hit, only 23 percent of those who had successfully navigated the 57-step application
process had received settlements. Because the program endeavored to operate not just as
a disaster compensation program but also as a community development program, owners
ot damaged homes could not leave the state or become renters without significant

penalties to their settlements.

Hazard Mitigation Grants, which provided funds for homeowners to elevate their homes,
were abruptly stopped in March 2007 when FEMA informed Louisiana that the state’s
implementation of the program failed to comply with tederal regulations. The program
did not resume for seven months, Also in March 2007, a Department of Housing and
Urban Development ruling made Road Home subject to a host of additional federal laws
and regulations, which shut down the program while state and federal officials could

reach an agreement about how to redesign the program.
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Tn short, federal and state policies designed to rebuild homes and thereby promote
stability instead sowed confusion and uncertainty, making it difficult for people to make

informed decisions about how, where, and when to rebuild.

Local policy in some places aggravated this. The City of New Orleans undertook five
different replanning programs, one of which suggested that whole neighborhoods—
including Broadmoor and the Lower Ninth Ward, both of which T discussed earlier—
should not be allowed to rebuild. Fewer than five months after Katrina—and just weeks
after Lower Ninth Ward residents were first allowed to see (but not enter) their
devastated homes—the plan suggested that nobody would be allowed to begin rebuilding
for four months, until neighborhoods could, through as-yet unknown means, prove their
“viability.” Former New Orleans mayor and National Urban League president Marc

Morial called the plan a “massive red-lining plan wrapped around a giant land grab.”

To say that this plan and related ones impeded the abilities of homeowners and landlords
to restore their properties is an understatement. The confusion that resulted from
bureaucratic, politically designed programs and a city planning mentality that viewed
New Orleans as a blank slate contributed more than perhaps any other factor to slowing

the rebuilding of homes and neighborhoods after Katrina.

Across the region, this uncertainty created what economist Emily Chamlee-Wright of
Beloit College and 1 call “‘signal noise”: the persistent distortion of signals from the
private and nonprofit sectors that does not self-correct, making the underlying signals—
the signals critical to guiding sustainable recovery—more ditticult for people on the
ground to read and interpret.” Signal noise is not simply the inevitable confusion that

follows a disaster, but stems from public policy actions that create uncertainty about what

2 Quoled in Gary Rivlin, “Anger Meets New Orleans Renewal Plan,” New Fork Times, January 12, 2006

* As ceonomist Cmily Chamlee Wright and I wiite in our paper which appears in the appendix W (his
testimony, “The coneept of signal noise comes [rom the natural scicnees. *Signal 1o noisc ratio” in radio
communications refers to the amount by which static and interference dilutes the signal of, for instance, a
commercial radio station. As he noise surrounding # signal becomes stronger, radio listeners lind it harder
(o [ollow the music. Other social seientists have used the coneept of signal noise and discussed the ¢ff
of signal noisc, most notably Robert 14 Lu “lixpectations and the Neutrality of Money,” Journal of
liconontic Theory 4(2), 1972, pp. 103-24.7
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economists call the “rules of the game” for rebuilding. By this T mean the rules that allow
society to function by enabling trade, property rights, security of person, enforcement of
contract, and the provision of public and quasi-public goods like roads, tloodworks,
schools, and police. Public policy creates signal noise when it distorts the signals sent
through others rebuilding homes, reopening or establishing businesses, restarting schools,
and resuming religious services. I discuss this in much more depth in an appendix to my

testimony.

Indeed, respondents in our interviews directed their strongest critiques at the seeming
inability of the federal, state, and local governments to coordinate on the most basic
matters of policy. The broken promises and the finger pointing had not only deleterious
effects on morale but also impeded the clear establishment and promulgation of the rules
of the game, making it more difficult for citizens to make decisions. After Katrina, a
perceived tlood of bureaucratic incompetence and thumb-twiddling from all levels of
govemment followed the literal flood and had a significant and conspicuous negative
effect on recovery. The most obvious example of this—promising housing aid to
communities struggling to rebuild and then failing to have that aid materialize on time—

was a prime source of signal noise for several years after Katrina hit.

In the future, policy makers must avoid making promises that they will not fulfill. It is far
better for policy makers to under-promise and over-deliver than to promise funds,
technical assistance, or the resumption of public services and not then supply them. In
order to help people to make decisions about how to best house their families after
disasters and to accelerate the process of landlords bringing their rental properties back
online, policy makers and the policies they create must focus on making and executing
clear, credible commitments about how, where, and when government will act. In other
words, the best way that public policy can improve access to housing after disasters is
through making and fulfilling commitments to provide public goods that allow the

provision by the private sector and nonprofit groups of private goods such as housing.
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Three Key Principles for Policy
In order to do this, public policy should ground decision making in three key principles:

certainty, flexibility, and simplicity.

Certainty

Certainty about rules for rebuilding is the best way to get landlords to revamp their
properties, which in turn is the best way to increase the quantity and quality of housing
and to reduce its cost. Unclear planning policies, confusing and contradictory social
engineering programs disguised as compensation programs, and broken promises only
slow the process. 1t is ultimately counterproductive for policy makers to make promises

that are unlikely or impossible to come to fruition.

Flexibility

Another key to effective post-disaster housing policy is tlexibility. The purpose of post-
disaster housing policy should neither be to rebuild homes and neighborhoods exactly as
they were before, nor should it be to replan neighborhoeds and communities from the
top-down. Rather, it should focus on providing households with assistance in the most
flexible forms possible to rebuild their homes, purchase new ones, become renters, or
even move to other cities and states if they prefer. After all, housing about is more than
just a roof over a family’s head; it incorporates a deeply emotional element as well. As
Katie Mears, then the gutting and rebuilding coordinator for the Episcopal Diocese of
Louisiana put in, “Gutting wasn’t [only] about reconstruction. It was about closure for the

pre-Katrina life.”

Allowing people and communities to figure out their own solutions to both short-term
and long-term housing problems unleashes their creativity and allows for that closure.
The public sector can support and affirm the ability of households to make their own best
decisions in both the short and longer terms by providing public assistance in the form of

vouchers that have as few strictures placed on them as possible.

*Interview with Katie Mea

Local Knowledge (2), Mer

“aring C iries: The Role of Nonprofits in Rebuilding the Gulf Coast,
us Center, at hitp:Mlocalknowledge mercatus. org/profiles/katie-mears.




33

Simplicity

Tt is critical to keep both the policy goals and the programs simple. Complex programs
that serve multiple goals frequently find that those goals compete for resources or
contradict one another. Policy makers should also be attuned to the perverse incentives
that some programs create. For instance, the Road Home Program effectively penalized
people for having carried homeowner and flood insurance, deducting these settlements
from these policies that Road Home settlement. This, in effect, rewarded people who
failed to maintain insurance on their homes. Bear in mind that, above all, the resumption
of normalcy is the goal of rebuilding. To the extent possible, housing policies should be
established before a disaster to avoid the weeks and months lost to discussion and debate

affer an event.

Simplicity, tlexibility, and household control should be the bedrock principles of post-
disaster housing policy. Much of the heartache and human suffering that residents of
Louisiana and Mississippi experienced after Katrina was caused by programs at all levels
of government that were too complex, too rigid, and insufticiently deferential to local
knowledge and household control. These are mistakes that do not have to be repeated

when the United States faces its next natural disaster.

Thank you again for the opportunity to present our research to the subcommittee, and T

again commend the subcommittee for keeping attention on this important issue.
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Appendices

Emily Chamlee-Wright and Daniel M. Rothschild, “Disastrous Uncertainty: How
Government Policy Undermines Community Rebound,” Mercaius Policy Series Policy
Comment 9, 2007.

Eileen Norcross and Anthony Skriba, “The Road Home: Helping Homeowners in the
Gulf After Katrina,” Mercatus Policy Series Policy Comment 19, 2008.
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Mr. NADLER. I thank you. And I will now recognize Mr. Morse.

TESTIMONY OF REILLY MORSE, CO-DIRECTOR OF HOUSING
POLICY, MISSISSIPPI CENTER FOR JUSTICE

Mr. MORSE. Thank you, Chairman Nadler, and Members of the
Committee for inviting Mississippi Center for Justice to testify be-
fore your Committee.

While this Nation has made major strides toward greater resi-
dential racial integration, there remains stubborn pockets of seg-
regation. My home community Biloxi/Gulfport, already historically
segregated, became more racially segregated during the 1990’s. So,
in 2005, when Hurricane Katrina devastated tens of thousands of
homes along the coast, Mississippi faced a crossroads. Would we
build back better than before, as the Governor put it? Or in fair
housing terms, more integrated than before? Or would we restore
the status quo?

The Fair Housing Act expected HUD to use its grant-making
power to reduce discrimination and segregation to the point where
the supply of genuinely open housing would increase. Congress
generously appropriated funds to Mississippi for disaster relief but
prudently required that HUD ensure compliance with the Fair
Housing Act, a nonwaivable requirement. HUD had the duty to en-
sure that the action plan submitted by Mississippi would rebuild
communities in ways that would reduce or eliminate discrimination
and segregation.

Unfortunately, with the blessing of a HUD led by the previous
Administration, Mississippi set itself upon an unjust course.
Among other things, the State spent over $1 billion to benefit pri-
marily wealthier insured homeowners. The State certified that this
action met the Fair Housing Act using promises to update its 2004
Analysis of Impediments to Fair Housing and its promise to use
the remaining funds to increase the supply of affordable housing.

Mississippi did not keep these promises and suffered no con-
sequences as a result. Its analysis of impediments was not updated
until after it diverted almost $800 million away from housing pro-
grams and into business and economic development. It never pro-
vided required race data. And the State’s record since the first and
most generous program has been to spend less, later and more
slowly on low-income housing.

The second homeowner grant program, for instance, Mr. Chair-
man, capped the grant at $100,000, while the first one for wealthi-
er homeowners was at $150,000. No explanation for that was ever
given.

Today the State is over 5,200 units short of the affordable hous-
ing unit forecasts it has set for itself.

Also, Mississippi obtained waivers from HUD for the require-
ment to spend funds on lower-income residents, covering $4 billion
out of the $5.5 billion Mississippi received. Today our organization
estimates that well over 5,000 households still require assistance
to repair their existing homes or secure permanent safe housing,
and that African Americans with unrepaired damage outnumber
Whites by two to one.

One reason for this disparity was Mississippi’s decision not to the
provide assistance to wind-damaged homeowners. Several con-
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centrated areas of unrepaired damage lay north of the railroad
tracks, with some homes only three blocks from the beach. The rail
bed held back the tidal surge but not the hurricane-force winds.

Depending on which side of the tracks you lived, Mr. Chairman,
you could get up to $150,000 or nothing. One of our clients, Ms.
Chamberlain, escaped the hurricane surge during the storm,
crossed the tracks to take refuge in a Black family’s home. Ms.
Chamberlain received a grant but not the woman whose wind-dam-
aged roof sheltered her in the storm.

South Mississippi’s classic southern pattern of residential seg-
regation meant that excluding wind-damaged households dis-
proportionately burdened African American neighborhoods.

Meanwhile, displaced south Mississippi renters waited for 3
years for the State to start spending on rental programs and
watched local government block private efforts to build subsidized
multifamily apartments in Whiter, more affluent neighborhoods.
Others who occupied Mississippi cottages, small, sturdy, modular
shotgun houses to replace the infamous FEMA trailers saw their
hopes of obtaining affordable permanent housing thwarted by local
government prohibitions, including veto power extended to anyone
within 160 feet of the lot.

In both cases, HUD and State officials administering Federal
block grant dollars had but failed to use the leverage of with-
holding other the Federal funds to municipalities for their refusal
to affirmatively further Fair Housing, as was ultimately done in St.
Bernard Parish, Louisiana.

Today, however, HUD has clearly taken more seriously its re-
sponsibilities to deeply assess the State’s use of disaster block
grants. When Texas proposed to use Hurricane Ike funds in ways
that would have diverted resources away from the housing needs
of the most vulnerable storm victims, HUD stepped up. Assistant
Secretary For Community Planning and Development, Mercedes
Marquez, turned down Texas’s proposal, perhaps a first in HUD’s
history, because Texas did not have a current Analysis of Impedi-
ments and because the proposal as structured would likely stray
too far from the core emergency disaster assistance objectives set
by Congress.

Texas and HUD later reached an accord which, among other
things, required an updated analysis of impediments to be pre-
pared before, not after, funds were obligated and spending percent-
age targets for housing and lower-income residents.

This laudable strengthening of commitment under the current
HUD administrator now should be turned to the difficult inherited
problems remaining in my home State set forth in, “How Will Mis-
sissippi Turn the Corner,” a report released today by my organiza-
tion. Thank you very much.

[The prepared statement of Mr. Morse follows:]
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PREPARED STATEMENT OF REILLY MORSE

JULY 29, 2010

HOUSE OF REPRESENTATIVES COMMITTEE ON THE JUDICIARY
SUBCOMMITTEE ON THE CONSTITUTION,
CIVIL RIGHTS AND CIVIL LIBERTIES

“PROTECTING THE AMERICAN DREAM: ADVANCING AND IMPROVING
THE FAIR HOUSING ACT ON THE 5 YEAR ANNIVERSARY OF
HURRICANE KATRINA”

TESTIMONY OF
REILLY MORSE, CO-DIRECTOR OF HOUSING POLICY
MISSISSIPPI CENTER FOR JUSTICE

Good afternoon, T am Reilly Morse, co-director of housing policy in the Gulf Coast
Office of the Mississippi Center for Justice. | thank Chairman Nadler, Ranking Member
Sensenbrenner, and the members of the subcommittee for holding this hearing to examine the
Fair Housing Act in the context of Hurricane Katrina.

The Mississippi Center for Justice (“MCJ”) is a nonpartisan, nonprofit, civil rights legal
organization that was founded in 2003. Tt was formed to provide a home-grown means to
advance racial and economic justice in Mississippi. In 2005, MCJ became the Deep South
affiliate of the Lawyers’ Committee for Civil Rights Under Law (“Lawyer’s Committee™), a
national civil rights legal organization formed in 1963 to remedy racial discrimination. Shortly
after Hurricane Katrina, MCJ opened a Katrina Recovery office in Biloxi, where we joined
forces with the Lawyers” Committee and attorneys and law students from across the nation to
provide free legal representation, impact litigation, and policy advocacy for storm victims,
particularly low income and minority populations.!

I am a third-generation Gulfport, Mississippi lawyer. After Katrina destroyed my office,
and displaced innumerable relatives and friends, I joined MCJ to provide legal assistance for
others to move towards recovery. Over the past five years, our organization, in collaboration
with the Fair Housing Project of the Lawyers Committee, led by Joe Rich, has conducted scores
of free legal clinics with hundreds of pro bono attorneys and law students to provide assistance to
thousands of displaced residents in the aftermath of Hurricane Katrina. In addition, MCJ served
as local counsel in federal class action litigation, including Brou v. FEMA, which resulted in a
consent judgment that increased access to temporary housing such as FEMA trailers for persons
with disabilities.

1 MCJ’s early experience in partnership with the Lawyers’ Commillee for Civil Rights Under Law, is described in
Jonathan P. Hooks, Trisha B. Miller, The Continuing Storm: How Disaster Recovery Fixcludes Thase Most in Need,
43 California Western Law Review 21 (Fall 2006).
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Over the past two years T have testified five times before Congress on housing issues
relating to the U. S. Department of Housing and Urban Development and the Federal Emergency
Management Agency. | also have testified before the National Commission on Fair Housing and
Equal Opportunity in the summer of 2008 in preparation for its major report in December 2008
entitled, “Yhe Future of Fair Housing.” Barbara Arnwine, Executive Director of the Lawyers’
Committee and Dean Okianer Christian Dark have already provided testimony on this important
study and its recommendations. 1 also authored an environmental justice report and several
Katrina housing progress reports, including one released today, “Hurricane Katrina: How Will
Mississippi Turn the Corer?”

BACKGROUND AND CONTEXT

Over 40 years ago, Congress passed Title VIII of the Civil Rights Act, the Fair Housing
Act, which now prohibits discrimination in public and private housing markets based upon race,
color, national origin, religion, sex, disability or familial status. “The Future of Fair Housing”
report, which draws on extensive investigations of the current state of fair housing, concludes
that “despite strong legislation, past and ongoing discriminatory practices in the nation’s housing
and lending markets continue to produce levels of residential segregation that result in significant
disparities between minority and non-minority households, in access to good jobs, quality
education, homeownership attainment and asset accumulation.”

A 2001 report from the Brookings Institute suggested that, while there remain a large
number of hyper-segregated metropolitan areas, residential racial segregation in 272 areas has
declined over the decade between 1990 and 2000, primarily by the integration of formerly all
white census tracts. However, segregation levels rose in 19 metropolitan areas, including the
Biloxi - Gulfport area, my home region.

Coastal Mississippi’s hurricane devastation unfolded across a landscape that reflects its
classic Southern patterns of settlement. A 19th century railway connecting New Orleans to
Mobile laid down a racial dividing line. To the south, white beach-front residential areas were
established, while black communities arose to the north. The area is served by a federal
highway, U.S. Highway 90, built during the Depression with bridges crossing St. Louis Bay and
Back Bay of Biloxi. Highway 90 was reinforced against hurricane damage by a concrete seawall
(1926-28) and a man-made sand beach, constructed with taxpayer dollars (1951). Segregation
laws barring African Americans from using these beaches were overturned in 1968 after a nine-
year campaign and litigation led by African American Biloxi physician Dr. Gilbert Mason for
whom a portion of Highway 90 now is named.

Hurricane Katrina’s tidal surge obliterated nearly all of Hancock County and the
predominantly white 26-mile-long ribbon between the beach-front highway and the railroad
tracks in Harrison County, including the building that housed my previous law office. The
railroad track bed functioned as a levee in the middle part of the county, shielding older African
American “back of town” communities from the surge but not the hurricane force winds. East
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Biloxi, whose roots in the seafood industry produced an atypical racial and cultural combination,
was attacked from two sides, however, as the surge encircled the peninsula from the beach front
and the Back Bay of Biloxi. From there, the surge raced westward through a network of bayous,
lakes, rivers, and canals where it collided with and overwhelmed hurricane rain-flows draining
from African American communities like Forest Heights and Turkey Creek. Over in Jackson
County, the city of Pascagoula, home to the Northrop Grumman shipyard, suffered widespread
surge and wind damage, but the predominantly African American city of Moss Point, situated on
relative high ground away from the shore, experienced heavy wind-storm damage.

“Hurricane Katrina was an equal opportunity destroyer” was a pet phrase used to deflect
attention from the influence of racial discrimination upon the disparities in loss and recovery in
the Gulf Region. While the winds, rain, and storm surge from Hurricanes Katrina and Rita may
have attacked with random and blind fury, they struck a region where for generations whites
attacked the housing and economic opportunities of African Americans through open and legally-
sanctioned racism. After the passage of the Fair Housing Act, these embedded disparities were
reinforced by less acute levels of discrimination in lending, insurance, and municipal services.

If Hurricane Katrina was an equal opportunity destroyer, then we must ask ourselves whether our
government has been an equal opportunity restorer? Or, to put it another way, has our federal
disaster housing recovery effort “affirmatively furthered fair housing?”

In the case of Mississippi, the answer is no.
DISPARITIES IN DISASTER ASSISTANCE PROGRAM DESIGN

Hurricane Katrina “had a particularly devastating impact on low-wealth residents who
lacked an economic safety net” but the disaster also “presented a unique opportunity to correct
decades of inequitable development,” according to the Mississippi Governor’s Commission
report, “Building Back Better Than Before.” 2 Sharing these concerns, Congress required the
states to spend at least 50% of the $11.5 billion in CDBG disaster recovery funds to benefit
primarily persons of low and moderate income (LML).? The U. S. Department of Housing and
Urban Development (HUD) adopted regulations implementing the LMI requirement.* Yet
Mississippi, with the nation’s largest per capita poverty population, was the only state to request
and receive waivers from this requirement. Over the three years since the initial disaster aid was
awarded, HUD carved $4 billion out of the $5.481 billion allocated to Mississippi for uses other

2 Governor’s Cormmission on Recovery, Rebuilding, and Renewal, * Alter Katrina: Building Back Better Than Ever”,
pp. 60-61.

3 Department of Defense Appropriations Act, 2006. Public Law 109-148, December 30, 2003, 119 Stat. 2680, 2780.
4| T|he aggregate use of CDBG Disasler Recovery funds shall principally benelit low and moderate income

families in a manner that insures that at least 50% of the amount is expended for activities that benefit such
persons.” U. S. Department of Housing and Urban Development, February 13, 2006, 71 FR at 7671.
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than to assist LMI households.®> As a result, Mississippi now has turned its back on the
opportunity to broadly uplift the housing conditions of its most vulnerable storm victims in favor
of other priorities.®

Overall, 220,384 housing units received some damage from Hurricane Katrina, of which
101,893 dwellings (owner-occupied or rental) suffered major damage or were destroyed, and
another 118,491 suffered lesser damage, according to inspections by FEMA in February, 20067
In its first application for CDBG funds, Mississippi Development Authority (“MDA™) wrote,
“The sheer number of homes damaged or destroyed is one reason the Governor considers the
replacement of housing as a number one priority in rebuilding the Mississippi Gulf Coast.”®
(emphasis added)

Public Law 109-148, the legislation which provided the bulk of Mississippi’s Katrina
disaster assistance, prohibits the Secretary of HUD from waiving compliance with requirements
relating to fair housing and non-discrimination.® There are widely accepted correlations of
lower income to race, sex, familial status and disability, some of which are mentioned in this
testimony. By ignoring or underemphasizing the needs of low to moderate income individuals,
Mississippi’s overall disaster recovery plan fails to atfirmatively further fair housing.

When Mississippi designed its disaster assistance programs, it put insured homeowners
with storm surge damage at the front of the line for the most generous grants, up to $150,000.
The criteria discriminated against black storm victims, who more likely than not were renters, or,
if homeowners, more likely than not lacked insurance. Over $1.4 billion in Phase I homeowners
grants were paid to insured homeowners,'® but only $387 million, or 27 percent, went to low and
moderate income households.!" Next in line for less generous grants, up to $100,000, were surge-
damaged lower-income homeowners who received about $432 million. No funds were available
for homeowners in segregated enclaves north of the railroad who received heavy wind damage
but no storm surge. Today, nearly five years later, Mississippi Center for Justice has released a

* In December, 2008, HUD rescinded waivers on cconomic development, infrastructure, and community
revitalization programs totaling over $1.2 billion, based upon the conclusion that the State’s performance on the
remaining programs would enable it to meet the overall benefit requirement. 73 Federal Register 75733, December
12, 2008

¢ “More Housing Woes for Mississippi.”™ New York Times editorial, September 27. 2007, hitp://www.nytimes.com/

7 Currenl Housing Unit Damage Estimalcs, February 12, 2006, FEMA and HUD.

8 Mississippi Development Authority Homeowner Assistance Program Partial Action Plan, September 11, 1006, p. 3.
Y Department of Defense Appropriations Act, 109 Public Law 148, 119 Stat. at 2780.

10 Mississippi Federal Disaster Recovery Grant Reporting Summary for Quarter ending March 31, 2010, p. 1.

11 Mississippi Federal Disaster Recovery Grant Reporting for Quarter ending March 31. 2010, p. 17.
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has the largest per capita population of people with disabilities, the majority of whose incomes
fall below the 80% area median income (AMI) category. Persons with disabilities tend to have
less income because many are on fixed income, but most also have substantial disability-related
expenses not borne by the non-disabled population on fixed income.’* These populations
likewise were disproportionately adversely affected by the long delay in restoring low income
and subsidized rental housing.

DIVERSION OF HOUSING RESOURCES TO OTHER USES USING INFLATED
HOUSING PROGRAM FORECASTS

Two years after Katrina, despite Governor Barbour’s assurance that replacement of
housing would be the number one priority, Mississippi proposed to shift $600 million out of its
housing assistance program to fund a non-Katrina related expansion of the a state-owned port in
Gulfport, Mississippi. Notably, this Port was worth only $125 million at the time of the storm. It
was Insured for $108 million, and had additional funds available from FEMA to cover uninsured
losses. After this announcement, public pressure increased for the State to explain how much
damage Mississippi’s housing had experienced and how much housing would be rebuilt under
the existing disaster programs.1¢ Before this could be resolved, Mississippi diverted another
$200 million in housing funds to Hancock County economic development and community
revitalization.'”

On January 25, 2008, Mississippi received approval from HUD Secretary Alphonso
Jackson for the proposed diversion.’® Secretary Jackson took the unusual step of personally
writing Governor Barbour about the approval to explain that he had “little discretion” in the
matter, and to voice concerns that “this expansion does indeed divert emergency federal funding
from other, more pressing recovery needs, most notably affordable housing.”'®

In testimony before the House Financial Services Committee on March 11, 2008,
Secretary Jackson explained his position, stating “I don’t think that everything has been provided
to low and moderate income people that should be provided for housing or infrastructure, ... but

15 Statistical analysis supplied by Mississippi Coalition for Citizens With Disabilities and Living Independently For
Everyone, two Mississippi non-profit disability rights organizations.

16 Editorial, Biloxi Sun Herald. “We Need Housing Numbers We Can Crunch With Confidence,” December 19,
2007, p C-4.

17 MDA Hancock County Ground Zero Action Plan.

¥ Mike Stuckey, “Feds OK Mississippi's Katrina Grant Diversion.” January 25, 2008, http:/today. msnbc. msn.com/
i4/22805282/

12 Letter from HUD Secretary Alphonso Jackson to Mississippi Governor Haley Barbour, January 23, 2008, attached
as Exhibit “0.”
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months ago.?* To meet its 2011 goal, the State’s programs must produce over 5,200 more units
in the next twelve months, which would be far higher than what the same programs produced in
the past 21 months 2

All told, well more than five thousand households continue to have unmet disaster
housing needs of one type or another, using conservative estimates.2® A significant portion of
these families will not have their housing needs met, regardless of the programs that currently are
behind schedule, because of Mississippi’s diversion of homeowner assistance grant funds into
non-Katrina port expansion. These households want their existing home repaired - they do not
need what Mississippi’s programs offer: a voucher, a cottage, or a new mortgage. This is
particularly true for the clusters of unrepaired homeowners in predominantly African American
neighborhoods in Gulfport and Moss Point, and similar communities. To solve this problem,
Mississippi needs to redirect funds that were diverted into business development projects (many
of which had alternative recovery and financing resources), back into finishing this homeowner
population’s recovery.

Mississippi Center for Justice and the Lawyers’ Committee brought a legal challenge of
HUD'’s decision to authorize the diversion of housing funds to Mississippi’s non-Katrina related
port expansion in December 2008. In January 2010, the District Court for the District of
Columbia dismissed the action on threshold standing grounds, and it has been appealed to the
Court of Appeals for the District of Columbia Circuit. In the order, Judge Robertson
acknowledged that the Plaintiffs claims about the diversion may have merit as a matter of public
policy.

“NIMBY”-ISM AND AFFIRMATIVELY FURTHERING FAIR HOUSING

Mississippi pinned significant hopes for recovery and expansion of the subsidized and
public rental housing market upon the ability of developers to construct apartment complexes
using low income housing tax credits. In fact the state forecast that over 5,200 tax credit financed
rental units would be constructed. As of mid 2010, the actual number was 1,500 below
predictions. While some developers who rebuilt on existing locations encountered no zoning or
planning opposition, there arose a consistent pattern of opposition to subsidized rental housing in
new locations, particularly in majority white areas, from local elected officials and neighborhood
residents. In Gulfport, Mississippi, a succession of eight or more subsidized apartment
complexes became entangled in controversy beginning in late 2007, and the Mississippi Center
for Justice, working with the Lawyers’ Committee presented public and private arguments in
support of the permitting of these units. While some developers withdrew in face of strong

24 See MCJ Five Year Report, p. 11, Table 2.
25 Id. pp. 11-12, Table 3.
26 When one includes closed files and persons who have [allen outside the case management system, the number

could be more than 6,000. These estimates are based on interviews with housing resource center representatives,
housing advocates. and independent research conducted by MCJ.
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opposition, others challenged arbitrary denial of zoning and building permission, including
Sandstone and Hillside Terrace. Public education efforts to overcome this NIMBYism, such as
the “Warm Welcome Gulf Coast” campaign undertaken by Back Bay Mission, met with very
limited success.

Housing activities that produce more racially integrated residential areas, for example,
the construction of subsidized housing in areas outside existing segregated residential housing
patterns, are one way to fulfill the Fair Housing Act’s requirement to affirmatively further fair
housing. The “affirmatively furthering” mandate was one of the non-waivable requirements
attached to Mississippi’s disaster CDBG appropriations. Unfortunately, despite Mississippi’s
having made available federal disaster block grant funds to help complete tax credit
developments, and despite the receipt by many local governments, including the city of Gulfport
of disaster block grant down payment grants for homeowners, neither the State nor local
governments met the letter or the spirit of the law when it came to permitting new construction
of subsidized rentals. Instead, the State disclaimed any authority over local land use decisions,
and local governments put up a succession of false claims about rental housing gluts,
diminishment of adjacent property values, flooding and traftic problems, and a variety of other
pretextual arguments. These problems reached a crisis for a developer working for Mississippi
Regional Housing Authority VIII, Realtex, and the housing authority and the City of Gulfport
entered into negotiations to enable some of the projects to be permitted after requests for
investigation were made to HUD’s Fair Housing unit. Tn other jurisdictions, such as Waveland
and Bay St. Louis, Mississippi Center for Justice challenged moratoria on new multifamily
rentals, and persuaded local officials to let these moratoria expire without renewal. On balance,
however, too little progress has occurred to desegregate south Mississippi using affordable rental
housing.

Across coastal Mississippi, hundreds of households are currently housed in small, strong,
modular shotgun houses, known as Mississippi cottages. These cottages were initially intended
as a healthier and sturdier alternative form of temporary housing to the FEMA cottage, and were
funded under a competitively awarded pilot program administered by FEMA. Local
jurisdictions permitted these cottages to be placed on residential lots on a temporary basis. As
the time for the cottage program drew to a close, Mississippi Emergency Management Agency
(MEMA) decided to offer the cottages to current occupants and to eligible non-occupants on a
sliding scale price. Local jurisdictions reacted negatively and enacted a series of exclusionary
ordinances with difficult or impossible to meet requirements, intended to force the cottages out
of their municipalities. The City of Gulfport, for example, enacted an ordinance that gave
absolute veto power over the permanent placement of a cottage to anyone within 160 feet of the
applicant. Mississippi Center for Justice obtained records of these objections through public
records laws and documented that a number of applicants were vetoed by people more than 160
feet from the applicant’s residence, while others were turned down based upon prejudices against
persons of lower-economic status, a common pretext used instead of racial discrimination. MCJ
requested that HUD investigate alleged fair housing act violations by several jurisdictions and, as
of this writing, foresees a successful conciliation in one city, while others were dismissed on
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threshold grounds, including standing. Currently, hundreds of cottages sit idle in staging areas,
with MEMA planning auctions of so-called surplus supplies, when the reality is that each of
these cottages could serve as a safe and affordable housing option for south Mississippians in
need, if local governments would remove discriminatory cottage restrictions.

HUD “STEPS UP” IN TEXAS

While Mississippi and Louisiana housing advocates struggled with the current HUD
administration over a series of inherited problems with varying degrees of success, the agency
made an important and laudable early intervention in Texas to assure that the Fair Housing Act
values were built into the Hurricane Ike recovery plans. Texas Governor Perry submitted a
disaster block grant action plan that would have delegated the program design to a council of
local and regional governments in such a way as to sharply reduce recovery resources for the
areas of greatest housing damage. Housing advocates in Texas raised challenges to the proposal
and HUD, perhaps for the first time in its history, rejected outright a state’s disaster block grant
housing program.

HUD cited as one area of concern Texas’s reliance upon an out-of-date analysis of
impediments to fair housing that did not take into account the impediments spawned by the
destruction of public and subsidized housing in coastal Texas communities. In the aftermath of
widespread destruction of communities, and displacement and dispersal of populations, federal,
state and local governments confront the question of whether to rebuild the pre-disaster pattern
of residential housing, which frequently reflect the legacy of de jure racial discrimination, or to
affirmatively move communities towards greater residential racial integration. HUD’s insistence
upon a post-disaster analysis of impediments to fair housing was an important demand for Texas
to deeply reassess its position and its obligations to increase housing opportunity for protected
classes.

Another area of HUD concern was the risk that Texas’s proposed action plan would stray
too far from core disaster recovery functions, including restoration of public and affordable
housing and from the requirement to assist persons of low and moderate income. In settlement of
an ensuing complaint by housing advocates against Texas under the Fair Housing Act, the State
committed in a conciliation agreement to spend at least 55 percent of the funds on housing, and
to spend at least 55 percent of the funds to benefit low and moderate income persons.?” These
and other vital protections were properly praised in the national media. A New York Times
editorial concluded, “Thanks to tough bargaining by Secretary Donovan, hundreds of millions of
dollars will be spent as Congress intended and fairess requires: helping to rebuild devastated
communities and helping the most vulnerable residents rebuild their lives.” 2

27 Texas Low Income Housing Information Service v. State of Texas, Case No. 06-10-0410-8 (Title V111) -9 (Section
109) Conciliation Agreement, pp. 12-13.

28 See “HUD Steps Up in Texas,” New York Times Editorial, June 13, 2010, hitp://www.
opinion/14mon3 html
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This deeper commitment to take affirmative steps to increase residential racial integration
was missing at the early, critical stages of HUD’s involvement in Mississippi and Louisiana’s
recovery from Hurricane Katrina. To pick one example, HUD’s earlier approval of Mississippi’s
excessive requests for waivers of the low-moderate income requirement resulted in fewer block
grant dollars being committed to restore critically needed housing for protected residents who are
also predominantly of low and moderate income. Another example is Mississippi’s failure to
track race data on its first, largest, and most generous homeowner assistance program.
Mississippi treated the requirement as optional and HUD did not insist that Mississippi do
more.2® As a result, HUD and other branches of the federal government lost the opportunity to
determine if Mississippi’s housing assistance programs were carried out in ways not only that did
not discriminate, but also affirmatively advanced the goals of fair housing.

RECOMMENDATIONS

Mississippi Center for Justice joins in the recommendations previously put forward in the
testimony of Barbara Amwine, Executive Director of the Lawyers’ Committee for Civil Rights
Under Law. These recommendations include:

+ endorsement of the interpretation of Section 804(b) claims of post-acquisition
discrmination under Block v. Frischolz and CCCIv. Modesto;

* increased commitment of HUD to enforcement of Section 808 of the Fair Housing Act, as
demonstrated in the Westchester County case, and to use the threat to cut off federal
funds to coerce uncooperative local jurisdictions into compliance with the Fair Housing
Act, as was done in the St Bernard Parish litigation;

+ more detailed and substantive guidance to recipients of federal housing assistance on the
requirements to affirmatively further fair housing under the Fair Housing Act;

* enactment of an express private right of action and an administrative procedure to
authorize private party claims based on Section 3608 against state and local entities for
violation of the Fair Housing Act; and

* asystematic examination of the need for an amendment to the Fair Housing Act to
prohibit discrimination based upon source of income.

29 See 71 Federal Register 7666, at 7670. Recordkeeping “For fair housing and equal opportunity purposes, and as
applicable, such records shall include dala on the racial, cthnic, and gender characicristics ol persons who arc
applicants for, participants in, or beneficiaries of the program.” MCT requested public records on these data and were
told that MDA understood that HUD did not require record keeping on racial and ethnic characteristics, and so
MDA failed to require applicants to report race and ethnicity. See transcript pp. 46-47 and letter from Mehssa
Medley lo Reilly Morse, Seplerber 6, 2007, atlached as Exhibil “H” (o Morse testimony to House Financial
Services Subcommittee on Housing hearing on May 8, 2008, “Emergency CDBG Funds in the Gulf Coast: Uses,
Challenges and Lessons for the Future.”
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Thank you for the opportunity to testify.

Respectfully Yours,

Ty

Reilly Morse

Co-Director of Housing Policy
Mississippi Center for Justice
974 Division Street

Biloxi, MS 39530
228-435-7284
rmorse@mscenterforjustice.org

Mr. NADLER. Thank you. We will now hear from Professor
Seicshnaydre.

TESTIMONY OF STACY E. SEICSHNAYDRE, WILLIAM K.
CHRISTOVICH ASSOCIATE PROFESSOR OF LAW, TULANE
LAW SCHOOL, NEW ORLEANS, LA

Ms. SEICSHNAYDRE. Thank you, Mr. Chairman.
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As a native New Orleanian and someone who teaches and prac-
tices Fair Housing around New Orleans, I have had an opportunity
to study post-Katrina recovery through a fair housing lens. I have
been working on a paper, a work in progress, that I have excerpted
for the Committee, and I would like to spend a few moments now
highlighting in my remarks the challenges we’ve faced in the re-
building process and rebuilding a more inclusive New Orleans.

New Orleans is certainly unique in its challenges, but I believe
in studying this issue that New Orleans can illustrate the dynamic
in which federally assisted housing programs operate everywhere
and the way we seem destined to repeat and build on racial seg-
regation in federally assisted housing programs in the absence of
a more robust commitment to affirmatively furthering fair housing.

In looking at New Orleans pre-Katrina, it was clear that we ex-
ceeded the poverty concentration averages when compared with the
top 50 MSAs nationally. We had extremely high

Mr. NADLER. You mean the Metropolitan Statistical Area?

Ms. SEICSHNAYDRE. Yes. Yes, sir.

So when you look at New Orleans in comparison to the larger cit-
ies in the country, our levels of poverty concentration, segregation
were higher. And in the 1990’s, whereas other communities were
experiencing improvements with respect to racial segregation, New
Orleans was becoming more segregated.

I think one of the most compelling statistics is when you compare
low-income Whites with low-income African Americans and con-
sider, what are the comparative housing choices between those two
groups? What you can find when looking at pre-Katrina 2000 Cen-
sus numbers is that, whereas African Americans are overwhelm-
ingly concentrated in high-poverty neighborhoods, low-income
Whites have access in overwhelming numbers to middle-class
neighborhoods throughout the metropolitan area of New Orleans.

So the question of whether Whites and African Americans had
equal housing choice pre-Katrina is certainly answered in the nega-
tive.

So, Katrina, of course, provided an opportunity to undo these
patterns of racial and economic concentration and segregation in
our housing and create a more inclusive New Orleans with a more
regional approach to meeting the housing needs of families of all
incomes. And the reason we had this opportunity was that our
housing was destroyed, over 200,000 units were destroyed, and we
had a massive infusion of Federal dollars coming into our commu-
nity to help us rebuild.

So did we embrace this opportunity to approach the rebuilding
effort from a more regional perspective and a more conclusive per-
spective? Unfortunately not. And what we see is sort of some en-
during fears, customs and market dynamics, as well as government
failures that have operated to facilitate exclusion. And unless we
understand these dynamics, we appear poised to repeat our past
failures.

What are these dynamics? We've seen a proliferation of rental
bans, and these have been alluded to by earlier testimony. We have
rental bans appearing throughout the metro area. We also have
seen—and I think even more disturbingly, we’ve seen that commu-
nities that had disproportionately fewer rental units before the
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storm have taken steps to eliminate rental units that pre-existed
the storm. So rather than using Katrina as an opportunity to cor-
rect historic imbalances of rental versus homeownership units,
we're seeing communities take steps to exacerbate or intensify the
imbalance.

The other thing that we’ve seen is that communities that might
be considered the second-rung communities on the housing ladder,
the places where we're seeing some level of affordability and some
level of integration, these tend to be the first places where federally
assisted housing is proposed. Now St. Bernard Parish is a huge ex-
ception, because that community has remained racially segregated,
even though it might have some greater levels of affordability. But
we've seen that instead of using Federal resources to make commu-
nities more open, more affordable, we're seeing the resources sort
of follow a path of least resistance and go to the communities that
already have some level of affordability and already have some
level of integration.

So, in conclusion, I think New Orleans can help illustrate what
the enduring forces of segregation are and how we need to better
understand them and resist them, not only in New Orleans but na-
tionally. And in order to do this, we need to use the affirmatively
furthering provision of the Fair Housing Act. We need to define it.
We need to make it enforceable by private parties. And HUD needs
to use the affirmatively furthering provision to ensure that it is
doing more than just providing a subsidy, that it’s actually opening
neighborhoods not already open, making affordable what’s not al-
ready affordable, enabling housing subsidies to act as gateways to
educational and employment opportunity, inform families histori-
cally excluded from housing markets about their choices. Any Fed-
eral housing interventions that are not so aimed will almost cer-
tainly exacerbate existing racial segregation and poverty concentra-
tion. Thank you.

[The prepared statement of Ms. Seicshnaydre follows:]
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Stacy E. Seicshnaydre
William K. Christovich Associate Professor of Law
Tulane Law School

The following statement is excerpted from a work-in-progress, in draft form, entitled:

Postcards from Post-Katrina New Orleans: Why government assisted housing
seems destined to perpetuate racial segregation and what can be done about it?

Introduction

Consideration of the housing landscape in New Orleans following Katrina can provide an
illustration of the dynamic in which federally assisted housing programs operate, the
exclusionary tendencies of residential communities, and the way in which market forces and
government subsidies operate together to perpetuate racial residential segregation.

Although laws prohibiting segregation and discrimination in the nation’s housing programs are
well-established, racial segregation persists in these programs. African Americans participating
in federally assisted housing programs in New Orleans pre-Katrina experienced even higher
levels of poverty concentration than the national average. Even more troubling is the fact that
low income African Americans before Katrina had far less access to middle income
neighborhoods throughout the New Orleans metro area when compared with low income whites.

Given that federally assisted housing programs in New Orleans have operated as engines of
segregation and poverty concentration, rather than as gateways of opportunity for low income
African Americans, Hurricane Katrina offered an opportunity for a new, more inclusive New
Orleans where new federally assisted housing could respond to the regional housing needs of the
community. However, as Orleans Parish attempted to reverse a dynamic where a majority of its
occupants were renters with the second highest level of poverty concentration in the country,
neighboring jurisdictions acted aggressively to avoid any demographic shifts that new rental
housing, particularly new federally assisted rental housing, might bring. Rental bans proliferated
throughout the region, primarily in communities that had previously served as affordable
suburban altematives for lower and middle income whites in prior decades. These communities
sought not only to prevent the development of new rental housing, but to limit the repair of rental
housing that pre-existed the storm. On closer examination, it appears that metro New Orleans
communities that are least affordable, most homogeneous, and nationally recognized as desirable
places to live have not passed sweeping rental bans, perhaps because no federally assisted
housing has been proposed for these communities.
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Given the extreme challenges and opportunities presented by the post-Katrina rebuilding
experience in New Orleans, what can the first five years after Katrina teach us about
affirmatively furthering fair housing?

The Law Prohibiting Segregation in Government-Assisted Housing Programs is Well-
Established. and Yet . . ..

The idea that public housing in the United States was created pursuant to a policy of racial
segregation is not particularly controversial. In fact, government agencies, both federal and
local, served in a leadership role in formalizing racially segregated housing patterns throughout
the nation. In New Orleans, “the creation of racially segregated New Deal public housing
developments was the first implementation of legally enforced residential segregation in the
city.”!

In the civil rights era, communities began to challenge government-sponsored segregation in
federally assisted housing. As early as 1969, courts pronounced it unconstitutional to select sites
for federally assisted housing developments on the basis of race.” Similarly, the U.S.
Department of Housing and Urban Development, began in the late 1960s to issue rules and
regulations prohibiting the concentration of new federally assisted housing exclusively in
African American neighborhoods.3 As observed by one advocate, the idea that HUD “should no
longer be permitted to routinely build new low-income housing in segregated, high-poverty
neighborhoods™ is a point “won” by civil rights advocates decades ago.*

HUD as the principal federal agency providing financial backing to local housing authorities,
municipal governments, and private property owners need not be the central architect of
discrimination to be held accountable. HUD has been found liable when it has done nothing to
change a grantee’s operation in the face of “‘blatant segregation and an admitted determination to
intentionally discriminate.”® While awareness on HUD’s part is important in establishing its

! Elizabeth Fusscll, Constructing New Ovleans, Construciing Race: A Population ITistory of New Ovleans, JOURNAI
OF AMERICAN HISTORY 94 (Dec. 2007), 846-35.

* See Gautrcaux v. Chicago Hous. Auth., 296 F. Supp. 907, 913 (N.D. TIl. 1969) (the plaintiffs in this casc also
alleged discrimination in the assignment of tenants on the basis of race).

? See Young, 628 F. Supp. at 1045-47 (discussing HUD's site selection and marketing rules and regulations issued in
1967, 1972, and 1977 for a varicly of [cderally assisted housing programs). But see id. al 1048 (discussing
discriminatory implementation of site and neighborhood standards such that all Section 8 new construction units
were built in white neighborhoods with no affirmative marketing programs providing access to persons of color).

" Philip D. Tegeler, The Persistence of Segregation in Goversment Housing Programs, in THE GEOGRAPHY OF
OPPORTUNITY: RACT. AND HOUSING CITOICT. IN METROPOLITAN AMERICA 197 (Xavier de Souza Briggs ed., 2005).
*Clients” Council v. Pierce, 711 F.2d 1406, 1422 (8th Cir. 1983) (HUD provided over $1.475,528 in funds to the
Texarkana Housing Authority | THA | despite its [indings spanning a decade of THA noncompliance with civil rights
laws). See also Garrett v. City of Hamtramck, 503 F.2d 1236, 1247 (6th Cir. 1974) (“By failing to halt a city
program [after it knew] discrimination in housing was being practiced and encouraged, HUD perpetuated
segregation in public housing and participated in denial to the plaintiffs of their constitutional rights.™); Young, 628
F. Supp. at 1056 ("HUD's intent to discriminate is established by the combination of HUD's disingenuous assertions

~
3
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liability for the discrimination and segregation being practiced by local housing agencies, courts
have rejected HUD’s claims of ignorance of widespread segregation in the programs it funds. 6
As stated by Judge Justice in Young v. Pierce, “HUD does have a duty to know if it is funding
discrimination.””

Nor is it necessary for a government agency to act with actual malice to be accountable for
perpetuating segregation.® A decision to continue funding programs and entities that perpetuate
segregation is not likely to be accompanied by an intention to humiliate or cause others to suffer.
Such decisions will more likely be made because of a kind of capitulation to the inevitability of
segregation. The notion that segregation is inevitable makes it somehow acceptable. And yet,
courts have inferred discriminatory purpose in such instances:® “It is inconceivable that HUD
would have so frequently acted to approve the [housing authority’s] actions for so long unless its
officials held the view that segregation and discrimination were acceptable.”"

HUD’s obligation extends beyond the prohibition on discrimination and also
encompasses an affirmative duty to further fair housing in the programs it funds. For example,
“Congress imposed on HUD a substantive obligation to promote racial and economic integration
in administering the section 8 program.”"! Further, “[a]s part of HUD's duty under the Fair
Housing Act, an approved housing project must not be located in an area of undue minority
concentration, which would have the effect of perpetuating racial segregation.”'

ol ignorance, ils actual knowledge of scgregation, and its continuing (inancial support of cach public housing silc in
the [36 East Texas] counties.™).

® Young, 628 F. Supp. at 1056-37 (*HUD has a duty to know how its money is spent, and in fact has known that it is
supporling scgregaled housing in East Texas. Notwithstanding, it has continued to actively support the syslem in
perhaps the most effective possible way-by paying for it. HUD has thus played a crucial and continuing role in
creating and maintaining a large system of publicly funded segregated housing.”); Garret, 503 F.2d at 1246 (“The
reeord supports a [inding (hat HUD must have known of the discriminatory practices which pervaded the private
housing market and the indications of overt prejudice among some of the persons involved in carrying out the urban
renewal projects of the City. ™).

* Young, 628 F. Supp. at 1044

* Gautreaur, 296 F. Snpp. at 914 (“there is no evidence that the Aldermen who vetoed White sites were necessarily
molivaled by racial animus when they lollowed a policy of keeping Negroes out of While neighborhoods.”); Clients’
Council, 711 F 2d at 1423 (“We do not suggest that HUD officials were motivated by malice, but we do believe that
this record compels a conclusion that they acted at least in part because of a discriminatory purpose.”).

? Clients’ Council, 711 F.2d al 1423 (“thc only rcasonable inference that can be drawn is that HUD’s
actions[continued funding of a housing authority it cited for discrimination] were motivated at least in part by a
discriminatory purpose.”).

Y Clients’ Council, 711 F.2d al 1423,

' Alschuler v. Dept of Hous. and Urban Dev., 686 F.2d 472, 482 (7th Cir. 1982) (citing 42 U.S.C. §§ 1437f(a) &
3608(d)(5)).

1274, at 482 (citing Otero v. New York City Hous. Auth., 484 F.2d. 1122 (2d Cir. 1973); Shannon v. U.S. Dept. of
Hous. and Urban Dev.. 436 F.2d 809, 820 (3rd Cir. 1970)).

4
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Reversing Entrenched Patterns of Racial Segregation in Federally-Assisted Housing Programs
has been Difficult.. . .

Despite the well-established pronouncements against discrimination and segregation in the
nation’s housing programs, reversing patterns of racial segregation in federally assisted housing
has proven difficult.”® The persistent and seemingly intractable segregation in the nation’s
housing programs is demonstrated by a 2008 HUD study entitled “Characteristics of HUD-
Assisted Renters and Their Units in 2003.”"* The study is based on census data collected in 2003
through the American Housing Survey (AHS) and matched with HUD rental assistance data."”
According to Julian and Daniel, who have analyzed the data, “poor Black renters, as a result of
accepting HUD rental assistance, will be subjected to worse conditions or more segregated
conditions, or both, compared to similarly situated Whites using HUD assistance,” and compared
to similarly situated poor Black renters not using any HUD assistance at all.' Thus, not only
are African Americans worse oft than their white counterparts in federally assisted housing
programs, but African Americans who participate in federally assisted housing programs seem to
be worse off than those who do not. After pointing out the constitutional and statutory
prohibitions against providing housing on such unequal terms, Julian and Daniel note that “much
of the debate about national housing policy for the poor goes on as if these conditions did not
exist, do not exist, and that the nation does not know about it.”!’

There are multiple possible explanations for the persistence of segregation in the nation’s
housing programs. Among them is the fact that programs creating significant amounts of
housing, such as the federal Low-Income Housing Tax Credit (LIHTC) program, “are largely
unregulated from a civil rights perspective.”18

'* Patterns of racial segregation in public housing, once established, have persisted in the post-civil rights area. See
Young, 628 F. Supp. at 1043-44 (“The information produced by HUD [in the carly 1980s] indicates that the public
housing sites it funds are segregated by race. Blacks live in one set of public housing sites, whites in another.™). See
also id. at 1045-47 (discussing twenty-year failure of federal housing agencies to reverse patterns of racial
scgregation in the federally assisted housing it funded (ollowing the end of de jure scgregation).

1.8, DEP'T OF HOUS. AND URBAN DEV., CIIARACTERISTICS OF HUD-ASSISTED RENTERS AND TIIEIR UNITS IN 2003
(2008), available af itp fivwy buduser.orp/poriaVpublications/pubasst/hud assi renthiml,

15 Jd. at 4-5. See also Elizabeth Julian & Michael M. Daniel, HUD-dssisted Low-Income Housing: Is It Working
and for Whom? POVERTY & RACE, July/Augnst 2009, at 3 (noting that “the information includes demographic data
[or hundreds of units, projects and neighborhood conditions for individuals living in HUD -assisted housing and
those eligible for, but not receiving, such assistance.™)

"®Julian & Daniel, supra note xx. at 6-7. In segregated housing developments historically. units that were occupied
by Alrican Amcricans were [requently inferior, suffering [rom a lack of maintenance and/or inferior construction
methods. See Clients’ Council, 711 F.2d at 1419 ("HUD found that black projects suffered from neglect ‘in spite of
constant and numerous complaints resulting from faulty original construction,” and there was “no evidence’ that
needed repairs would be made.”).

'7 Julian & Daniel, at 7.

'¥ Tegeler, at 198 (discussing lack of anti-segregation controls as well in the HOPE VI public housing
redevelopment program, low-income housing financed through incentives in the Community Reinvestment Act, and
the Housing Opportunities Made Equal (HOME) program for housing rehabilitation).

5



113

Especially in New Orleans . . .

Prior to Katrina, New Orleans not only mimicked the national pattern of government assisted
housing programs serving as engines of poverty concentration and segregation, but it also
exceeded the national averages for such poverty concentration. Families participating in
federally assisted housing programs in the New Orleans area were living in poorer
neighborhoods, on average, than their counterparts in the nation’s largest metropolitan areas.

Vouchers: The Housing Choice Voucher Program (HCV) is currently the largest rental
assistance program administered by HUD." According to a HUD study of housing voucher use
released in 2003, New Orleans had twice the percentage of voucher families living in
neighborhoods with poverty concentrations above 30 percent (46.9%), compared with voucher
tamilies in the top 50 MSAs (22%).%" Although New Orleans follows the national pattern of a
higher level of poverty concentration for voucher use in central city neighborhoods compared
with suburban ones, the level of concentration is much higher in both the central city of New
Orleans as well as its suburbs. For example, in central city neighborhoods in the top 50 MSAs,
33.6% of voucher users live in neighborhoods above 30% poverty concentration, compared with
over half, or 51.8%, for the central city of New Orleans.”' On the other hand, while only 6.1% of
voucher users in the suburban neighborhoods of the top 50 MSAs live in neighborhoods above
30% poverty concentration, a startling 40.4% of voucher users in the suburbs of New Orleans
live in these high poverty neighborhoods.?

Consistent with national averages, families of color using the voucher program in the Greater
New Orleans area were more concentrated in high poverty neighborhoods than their white
counterparts. The starkest example of this phenomenon may be seen with respect to families
living in neighborhoods with greater than 40 percent poverty concentration. Only 1.8% of white
families using vouchers in the New Orleans MSA lived in such extreme poverty concentration,
compared with 21.3% of African American households using vouchers.”> When compared with

¥ U.S. DEP’T OF HOUS. AND URBAN DEV., HOUSING CHOICE. VOUCHFR LOCATION PATTRRNS: IMPLICATIONS FOR
PARTICIPANT AND NEIGIIBORIIOOD WELTARE, at x (January 2003). The Housing Choice Voucher Program (HCV)
is the current tenant-bascd housing subsidy program run by HUD; it was crcaled in 1998, but evolved (rom a varicly
of other tenant-based assistance programs starting in 1975. Zd. at iv (Foreward). The HCV program allows
participants to use their subsidy for housing they have searched for and found in the private market. /d. at vii.

0.8, DEP’T OF HOUS. AND URBAN DEV., supra noltc x al 33 and Table II[-9 [hercinafler “HUD VOUCHER LOCATION
PATTERNS REPORT]. See id. at 26 (discussing poverty concentration levels and noting that “[f]lamilies and
neighborhoods are assumed to be negatively affected when poverty concentrations reach |levels of 30% and
above].”). The 2003 HUD Voucher Location Patlerns Report relics on then-current characleristics of voucher
holders, but neighborhood characteristics derived from the 1990 census. 7d. at 3. The use of the term
“neighborhood” denotes the boundaries of census tracts. fd. at 122

*' fd. at 27 and Table LII-2,

*Jd. at 27 and Table T11-2,

* Id. at 28 and Table [11-5. Notably, African Americans (non-Hispanic) made up the vast majority, or 93.2%, of the
7864 total voucher users (7864) in the New Orleans MSA at the time of this study, with whites representing only
5.5% of total voucher users. /d. at Appendix B-1.
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the top 50 MSAs, white voucher users in the New Orleans metro area were half as likely to

experience extreme poverty concentration, whereas African American voucher users in the New
. . . . 24

Orleans metro area were twice as likely to experience such extreme concentration.

Public housing and project-based Section 8 subsidies: When considering public housing and
project-based Section 8 programs as well as vouchers prior to Katrina, there was greater poverty
concentration in the New Orleans metro area, on average, than in the top 50 MSAs. As well,
there is increasing concentration when voucher programs are compared with project-based
Section 8 programs and public housing, which follows the national trend. For example, whereas
46.9% of voucher users in the New Orleans metro area lived in neighborhoods of over 30%
poverty concentration, 78.9% of all project-based Section 8 housing tenants lived in such
neighborhoods, and an eye-popping 97.4% of public housing residents lived in such
neighborhoods.”® This compares with 22.2% of voucher users, 44.4% of Section 8 project-based
tenants, and 66.1% of public housing residents living in over 30% poverty concentration in the
nation’s top 50 MSAs.”® Stated another way, the average neighborhood poverty rate for public
housing residents in 2000 was 74%, nearly double the poverty rate associated with
neighborhoods of “extreme poverty.””’

LIHTC: Nationally, the Low Income Housing Tax Credit Program (LIHTC) is the nation’s
largest low-income housing production program,28 and was a principal means of restoring rental
housing to the New Orleans area after the 2005 storms. A study examining the neighborhood
locations of family LIHTC developments between 1995 and 2001 reveals that in pre-Katrina
metro New Orleans, absolutely no tax credit units (with at least two bedrooms) were placed in
the lowest poverty census tracts (0-10%), compared with a rate of 41.3% nationally.” New
Orleans was the onfy metro area in the nation’s top 50 metro areas to have so tax credit units in

*See id. In the top 50 MSAs nationally, 3.5% of whites lived in neighborhoods that had concentrations of poverty
greater than 40 percent, and 10.6% of African Americans lived in such neighborhoods. 1d. If voucher users who
lived in New Orlecans melro neighborhoods with greater than 30 pereent poverly coneentration arc included, the
numbers jump to nearly 26% for whites and 47.8 for African Americans. See id. at Table III-5.

* Id. at Table TIT-9.

*Id at 31,

¥ ALAN BERUBE AND BRUCE KATZ, KATRINA’S WINDOW: CONFRONTING CONCENTRATED POVERTY ACROSS
AMERICA 5 (2005).

* Tegeler, at 201. “The Low Tncome Housing Tax Credit provides investors in rental housing developments a credit
against their federal income tax obligations. State agencies receive an allocation of tax credit each year from the
U.S. Treasury, which they in turn allocale to developers of rental housing . . .7 JILL KHADDURI LARRY BURON, &
LENLAM, LTHTC AND MIXED INCOME HOUSING: ENARLING FAMILIES WITIT CUTLDREN TO LIVE IN LOW POVERTY
NEIGHBORHOODS? 2 (2004). These developers must reserve a percentage of umnits for households with incomes
ranging [rom 30 (o 60 percent of the arca median income. /.

*FKITADDURT FT. AL, at (3, |5 (for purposes of this study, 1990 census data was used). This study sought to make
comparisons between the locational choices of families with children using housing vouchers and the placement of
LTHTC units occupied by families. Becanse the LTHTC program does not keep data relative to family occupancy,
the study uses units of two bedrooms or more as a proxy for family occupancy. See id. at 4.

7
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the lowest poverty neighborhoods during this pre-Katrina period.™  Southern cities such as
Charlotte (71.5%), Nashville (64.3%), Atlanta (32%), and Houston (26.2%) all managed to place
tax credit units in their lowest poverty neighborhoods over the same time frame.”'

Racial segregation in NOLA generally: who bears the costs? When considering the New
Orleans population generally prior to Katrina, Orleans Parish was a portrait of racial segregation.
Despite the trend in the 1990s towards decreasing segregation, New Orleans between 1980 and
2000 became more racially segregated, with the average African American resident in 2000
living in a neighborhood where 82% of fellow residents were African American.*> Further, in
2000, African Americans were not settled uniformly across the metropolitan area.*® For
example, while 60.1% of households in Orleans Parish were African American in 2000, only
33.4% of New Orleans MSA households were African American and only 6.1% of all
households in St. Bernard Parish were African American.*

‘What have been the consequences of racial segregation for residents of New Orleans? Are
whites and African Americans similarly segregated by income?>® The 2000 U.S. Census data
show that low income African Americans are more concentrated in high poverty neighborhoods
than any other low income group in the metro area. On the other hand, low income whites have
greater access to low poverty, middle income neighborhoods than any other low income group in
the metro area.

By 2000, a quarter of New Orleans’s neighborhoods (47) were considered to be ones of “extreme
poverty,” that is, with at least 40 percent of residents there having family incomes below the
federal poverty line.*® Low-income African Americans (42.6%) lived in these neighborhoods of
extreme poverty in the City of New Orleans at roughly four times the rate of low-income whites
(10.9%).%7 Twice the percentage of low-income African Americans in the City of New Orleans
lived in extreme poverty, compared with African Americans in large U.S. cities nationwide.**
When considering the New Orleans metro area as a whole before Katrina, low —income African

3 7d at 14-15. Six percent of families using vouchers in the New Orleans metro area used them in census tracts

with 0-10% poverty, /fd. at 15.

' 7d. al 14-15.

* BERUBE & KATZ. at 3.

** Declaration of Dr. Calvin P, Bradford at 6, Greater New Orleans Fair Hous. Action Ctr. v. SL. Bernard Parish, No.
2:06-CV-07185 (E.D. La. December 15, 2008,) (using 2000 census data).

*! Declaration of Dr. Calvin P. Bradford, at 7 (calculating data from U.S. Census Bureau, Table H14 — Tenure by
Racc of the Houscholder, Census 2000 Summary File 1 (SF1) 100 Percent Data).

** Prigr to Katrina, New Orleans can be characterized as largely biracial. See Elizabeth Fussell, Constructing New
Orleans, Constructing Race: A Population History of New Orleans, 94 JOURNAL OF AMERICAN HISTORY 846-35
(2007) (discussing the assimilation of Lalin and Asian immigrants prior to Katrina and noting that “[t]hc biracial
dynamic of the city was hardly challenged by the small numbers of Latin American migrants—mostly Cubans,
Hondurans, Mexicans. and Nicaraguans—that arrived in the city at distinct moments in the mid-twentieth century
and the Victnamese migrants thal arrived in the laic 1970s.”).

S BRERURT. & KATZ, at 3. New Orleans as of 2000 ranked second-highest in the nation for percentage of poor people
living in extreme-poverty neighborhoods. /d at 3 & Table 1.

* Id. at Appendix A.

*Id. at 3 (Table 1).
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Americans (32%) lived in neighborhoods of extreme poverty at a rate fen times greater than that
of low-income whites (3%).”

The effects of extreme poverty concentration have been well-documented.* What about
neighborhoods of low poverty? How may they be characterized? HUD has defined a low
poverty neighborhood as a census tract in which fewer than 10 percent of the residents live in
households with incomes below the poverty line.*! Some commentators have described these
neighborhoods as “solidly middle class” with a majority (over 75%) of the residents owning
homes and a miniscule number (1.6%) on public assistance.*” A healthy majority of Americans
in metro areas (58%) lived in low poverty neighborhoods in 2000.* When considering
neighborhoods with 10-20% of residents living in households with incomes below the poverty
line, a majority own homes and only 4% receive public assistance.* Twenty-four percent of
Americans live in these neighborhoods.* Thus, 82% of the U.S. metropolitan population in
2000 lived in what could be described as middle class neighborhoods.

Low-income whites before Katrina had overwhelmingly greater access to low poverty, middle-
income neighborhoods in metro New Orleans than did low income African Americans. Low-
income whites (30%) were fifteen times more likely than low income African Americans (2%) to
live in the lowest poverty neighborhoods of metro New Orleans (less than 10% of people living
in below-poverty households).” In Orleans Parish, where 70% of the region’s low-income
African Americans live, only 1% lived in the lowest poverty neighborhoods.*

Interestingly, low-income whites lived in middle income neighborhoods in metro New Orleans
pre-Katrina nearly as often as Americans as a whole across all income groups. When
considering middle-income neighborhoods at less than 20% poverty, the vast majority, or 72%,
of low income whites in the New Orleans metro area lived in these neighborhoods, compared
with only19% of low income African Americans.*®

Despite the significant racial disparities in apparent access to middle-income neighborhoods
throughout the metro area, low income groups in general seemed to fare better in the New

%2000 U.S. Census Data, compiled with the assistance of the Fair Housing Justice Center, New York, New York.
“BERIRE & KATZ, at 5-7 (discussing multiple human costs of concentrated poverty);

' KHADDURIET. AL, at 3 (deriving HUD’s definition from the Moving to Opportunity program).

E Id. al 3 (using 2000 census ligurcs).

“r1d

1d. at 3-4.

" g, a4,

“1U.8. CENSUS BURTAU, CRNSUS OF POPULATION AND HOUSING (2000) (compiled with the assistance of the Fair
Housing Justice Center, New York, New York).

T Id.

48 ]d
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Orleans suburbs pre-Katrina than in the City of New Orleans.* For example, in Orleans, only
12% of low-income African Americans lived in middle income neighborhoods below 20%
poverty.m On the other hand, in Jefferson Parish, the suburban parish adjacent to Orleans, 33%
of low income African Americans lived in neighborhoods of less than 20% poverty,SI In St.
Tammany Parish, across Lake Pontchartrain from Orleans, a majority of low- income African
Americans, or 63%, lived in these neighborhoods. *2 Low income whites in suburban New
Orleans had overwhelming access to middle income neighborhoods, with 80% living in
neighborhoods below 20% poverty in Jefferson Parish and a whopping 93% of low income
whites living in these middle-income neighborhoods in St. Tammany Parish. ¥

Thus, although low income African Americans before Katrina were more likely to have access to
a middle class neighborhood in suburban New Orleans than in Orleans Parish, they had far less
access to middle income neighborhoods throughout the metro area when compared with low
income whites. Given the concentration of federally assisted housing in high poverty
neighborhoods in the New Orleans metro area, which exceeds national averages, it appears that
federally assisted housing programs in New Orleans have operated as engines of segregation and
poverty concentration, rather than as gateways of opportunity for low income African
Americans.

After Katrina, the Infusion of Federal Housing Assistance Offered an Opportunity to Reverse, or
at Least not Repeat, Racially Segregated Housing Patterns . . .

In the aftermath of the devastation that cost lives and property across the metropolitan area,
Hurricane Katrina did present New Orleans with an opportunity for a “do over” in one respect.
New Orleans has for decades battled crushing poverty that has fallen disproportionately on its
African American population. This multi-generational poverty has thrived in highly racially
segregated neighborhoods beset by low-performing schools, high crime rates, and limited access
to healthy neighborhood amenities, i.e. with few tools of opportunity for residents. As in many
other communities experiencing persistent patterns of racial residential segregation, federally
assisted housing has played a pivotal role. But post-Katrina New Orleans would be presented
with an unprecedented level of federal resources that could be put to the task of “undoing”

“ Not surprisingly, the percentage of individuals living below the poverty line decreases outside of extreme-poverty
neighborhoods in Orleans Parish from 54.6% to 21.6%. KHADDURIET. AL.. supra, at 4 (using 2000 census figures).
}g/hcn one considers the melro arca outside of Orleans Parish, (he ratc decrcascs lurther (o 13.1%. fd.

I

" U.S. CENSUS BUREAU, supra.

27d.

a3 ]d
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entrenched patterns of racial residential segregation and the poverty that seems to inevitably
accompany segregation.”*

In the early days of the post-Katrina recovery period, certain plans emerged that suggested that
not all of New Orleans should be rebuilt. Property owners in certain low-lying neighborhoods
were aghast at the notion that their communities might be designated as “green space”
neighborhoods. Presumably, they would be forced to sell their low-lying properties and relocate
to higher ground. Neighborhood groups targeted for “green spacing” quickly organized and
fended off any suggestion that not every property owner could return and rebuild. Rebuilding
ensued in single-family, owner-occupied neighborhoods in a highly de-centralized, unregulated
manner, albeit at varying rates and levels in varying places.

The post-Katrina recovery story for multi-family housing is markedly different. While
representative governments of low-lying neighborhoods quickly understood that any suggestion
of limiting the rebuilding of flood-damaged, single family neighborhoods might constitute
political death, the use of a local government’s regulatory power to “greenspace” multi-family
housing complexes instead seemed to garner valuable political capital for locally elected
ofticials. ™

Are Segregation and Poverty Concentration Inevitable in Post-Katrina New Orleans?

As some commentators have stated, “[c]oncentrated poverty is not an inevitable phenomenon.”*
And yet, our segregated past, present, and future may be linked by the same enduring fears,
policies, and customs. Without a better understanding of our history, we seem destined to repeat
it. In the uncertainty of the post-Katrina New Orleans landscape, fear of neighborhood change
has been palpable. “You hear people say we don’t want any multifamily because there is a
perception that (the buildings) automatically translate to Section 8 tenants, crime or other
problems.”’

There are two impulses -- pulling in opposition directions — that seem to operate in tandem to
perpetuate concentrated poverty and segregation. One impulse is to take whatever affordable

* See ATAN BERURE & BRUCE KATZ, KATRINA’S WINDOW: CONFRONTING CONCENTRATED POVIRTY ACROSS
AMERICA 2 (2005) (noting that “local and regional leaders will have an unprecedented opportunity to rebuild a New
Orlcans that is more inclusive, more sustainable, and more cconomically healthy than its predecessor™).

* See, e.g. Staff Reports, Complex issue: Kenner apartment ban angers affordable-housing advocates, NEW
ORLEANS CITYBUSINESS. April 12. 2008, available at 2008 WLNR 6953861 (reporting that a multi-family
development ban in Kenner would keep a 15-acre demolished apartment complex site “an open grassy ficld” for al
least another year);.

** BERUBE & KATZ, at 4.

*7 Staff Reports, supra (quoting Wendell Dufour, director of UNO's Division of Planning in the Center for Urban
and Public Affairs).
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housing can be gotten, an approach that might be described as “get the housing now.””®  The
other impulse is to block affordable housing in all forms. This conflict between those who
would seem to accept affordable housing anywhere, in any configuration, and on any terms, and
those who would seem to accept it nowhere, in no configuration, and on no terms help fuel the
worst fears of each camp.

The “anywhere-ists” most fear the potential for the “nowhere-ists” to succeed in abolishing a
federal role in the provision of housing for low income households. Thus, the first priority for
the anywhere-ists is to secure as much federally assisted housing as possible. On the other hand,
the nowhere-ists most fear the potential for the “anywhere-ists” to develop federally supported
housing next door to them. Thus, the first priority for the nowhere-ists is to block federally
assisted housing in all forms, regardless of the development details. They may point to the
abundant failures of government housing programs with respect to poor maintenance and
mismanagement to justify their fears of blight, crime, and lowered property values. Worse, the
nowhere-ists may associate poor persons of color with historic management and maintenance
failures and even blame them for those failures. As a result, many of these nowhere-ists
associate neighborhood stability with racial and socio-economic homogeneity and are singularly
focused on blocking federally assisted housing as a means of maintaining that homogeneity.

The path of least resistance for both groups, it appears, is to allow for the continued creation of
federally assisted housing in impoverished and/or isolated communities. In this scenario, both
groups are able to have their primary concerns addressed. The anywhere-ists achieve the

development of federally assisted housing. The nowhere-ists keep it out of their communities.

This conflict reflects a fundamental failure of American housing policy with respect to both its
vision and its implementation at the federal, state, and local levels. The resulting path of least
resistance, i.e., the provision of federally assisted housing for low income families outside of, or
away from, high opportunity neighborhoods and communities, represents a kind of toxic cocktail
of market failure and government impotence. As those working for more equitable and inclusive
communities have recognized, “[i]ncreasing the supply of affordable housing is essential to
improving housing opportunity, but achieving racial equity will require more. To reach equity
goals, affordable units must be spread across the region.””

% See, e.g., Thompson v, U.S, Dep’l O Hous. and Urban Dey., 348 F.Supp.2d 398, 444 (D.Md. 2005) (noting in
federal civil rights action challenging historic segregation and discrimination in Baltimores public housing
programs " further consideration informing the decisions of housing policymakers was the goal of housing as many
as possible of the individuals and lamilies that needed public housing . . ."we were simply looking (o be able Lo put a
roof over people’s heads. ™).

* Angela Glover Blackwell & Judith Bell, Equitable Development for a Stronger Nation: Lessons from the Field in
THE GROGRAPITY OF OPPORTUNITY: RACE AND HOUSING CIIOICT IN METROPOLITAN AMERICA 290 (Xavier de
Souza Briggs ed., 2005).
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Anywhere-ists

The need for affordable “workforce” housing in the post-Katrina recovery period has been
acute.”” In the immediate aftermath of the 2005 storms, the devastation of over 200,000 single
family homes and multi-family rentals, along with a large influx of recovery-related workers,
created enormous demand for rental housing.®' This dynamic resulted in both median rents and
median incomes rising. According to one study of the New Orleans metro area, the median gross
rent rose 27 percent, from $676 in 2004 to $856 in 2007.° Tn Orleans Parish, median gross rents
rose 44 percent over the same peri od.** Rents rose nationally only 4 percent over the same
period.** Although median incomes also rose, fewer workers eaming less than $20,000 lived in
the New Orleans area in 2007 while job vacancies remained high in occupations paying less than
$20,000.% Further, the proportion of renters to homeowners fell from 39 to 34 percent between
2004 and 2007, suggesting that many displaced low income renters may be unable to return
home.*®

Renters in post-Katrina New Orleans struggled more with affordability than renters nationwide,
according to the 2007 American Community Survey Data. While nationally, 49% of all renters
paid more than 30 percent of their income on housing costs (including utilities) — the measure of
affordability frequently used by HUD and others measuring housing cost burdens®” — 54% of
renters throughout the metropolitan New Orleans area paid unaffordable housing costs, and 60%
of renters in Orleans Parish paid unaffordable housing costs.*® With respect to suburban
parishes, St. Tammany Parish renters were particularly strained, with 61% paying unaffordable
housing costs; Jefferson Parish renters were comparable to the national rate, with 51% paying
unatfordable rental housing costs relative to income.*” According to the Greater New Orleans

% For a scparale discussion of the lair housing issucs surrounding the demolition of the “Big Four™ public housing

developments in the City of New Orleans following Hurricane Katrina, see Stacy E. Seicshnaydre. The More Things
Change, the More They Stay the Same: In Search of a Just Public Housing Policy Post-Karrina, 81 TUL. L. REV,
1263 (2007).

o POLICYLINK, BRINGING LOUISIANA RENTERS HOML: AN EVALUATION OF 11 2006-2007 GULEI OPPORTUNITY
ZONE RENTAL HOUSING RESTORATION PROGRAM 7 (2007),

2 GREATRER NEW ORTEANS COMMUNITY DATA CENTER, CHANGES TN NEW ORTEANS METRQ AREA HOUSING
AFTORDABILITY: BASED ON 2004 AND 2007 AMERICAN COMMUNITY SURVEY DATA 11 (2009), available at
hitp://www.gnocde.org/Housing AlTordability.

% 1. al 10, See also BUREAU OF GOVERNMENTAL RESEARCH, THE HOUSE THAT UNCLE SaAM BUILT; THE
CONTINUED EXPANSION OF SUBSIDIZED HOUSING IN NEW ORLEANS 5 (2009) (noting rising rents as well as fact that
median wage rose in the metro area from $13 to $16.83 per hour).

% GREATER NEW ORLEANS COMMUNITY DATA CENTER, at 10.

% Although measuring housing affordability for residents already resettled in New Orleans is important and helpful,
this indicator of affordability excludes households who have not been able to return to New Orleans or afford the
rental housing that is available, such as “displaced houscholds priced out of the market, homeless familics and those
squatting in blighted buildings.” See id. at 3.

% Id. at 8-9 (the percentage of renters in the metropolitan area paying unaffordable housing costs in 2007 [54%]
was up six points from the pre-Katrina rate of 48% in 2004),

#1d. at 9.

—
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Community Data Center, “[r]ental affordability is particularly critical in Orleans because 48
percent of households are renters, as compared with only 21 percent in St. Tammany and 33
percent nationwi de.”™

Given the urgent need for rental housing following Katrina, there was a corresponding
movement to maximize the number of rental units developed as replacement for what was lost.
Yet, only 27% of damaged rental units were slated for replacement with public dollars in the
metro New Orleans area as of 2008, "' Moreover, only 2,600 units scheduled for replacement via
public subsidies were open for occupancy statewide as of mid-2008.” When considering
affordable units, only 17,112 of the 53,210 affordable rental units with severe or major damage
(32%) were in the pipeline for replacement in metro New Orleans as of mid-2008."

Projections concerning the location of these replacement rental units suggests that the path of
least resistance has emerged as the operating principle for the location of assisted housing in
post-Katrina New Orleans. With the passage of time, neartly all of the suburban parishes
surrounding Orleans have insisted that they have “enough” rental housing and need no new
development of such housing. Yet when individual parishes are examined, it appears that
Orleans Parish, the parish with the highest proportion of rental housing prior to the storm,”® had
the highest percentage of rental housing scheduled to be replaced with public subsidies, or
33%.” On the other hand, parishes with smaller proportions of rental units prior to the storm,
Jefferson, Plaquemines, St. Bernard, and St. Tammany, had even lower projections for
replacement of the rental housing they had lost. For example, Jefferson had 13,972 rental units
damaged, but only 1,840 (13%) scheduled for replacement with public subsidies.” St. Bernard
had 5,936 rental units damaged, but only 924 (16%) scheduled for replacement with public
subsidies.”” When the subset of rental housing that is affordable is examined, it appears that
Orleans Parish was slated to replace 37% of its affordable units, with Jefferson and St. Bemard

rd.

"' POLICYLINK. A LONG WAY HOME: Ti1: STATE O HOUSING RECOVERY IN LOUISIANA 8 (2008). For purposes of
determining the level of rental housing likely Lo be replaced, the Policy Link authors considered thosc units with
funding allocations from government programs, including the Gulf Opportunity (GO) Zone LTHTC Program and
Small Rental Property Program (SRPP). less than half which represent units that are completed, under construction,
or have closed [inancing. /¢/. at 9. The authors did not include units scheduled for repair with privale insurance
procceds. 7d.

Id a9,

“® Jd. at 17 (for purposes of this calculation, data was derived using the [ive parishes of Jefferson, Orleans,
Plaquemines, St. Bernard, and St. Tammany).

* According to the 2000 Census, over half, or 53.5%, of the occupied housing units in Orleans Parish were renter-
occupied, compared with lower percentages in surrounding parishes: 36.1% in Jefferson, 21.1% in Plaquemines,
25.4% in St. Bernard, and 19.5% in St. Tammany. U.S. CENSUS BUREAU, QT-H2 TENURE, HOUSEHOLD SIZE, AND
AGT. OF HOUSEIIOLDTR: 2000 (2000).

> POLICYLINK. at 9.

S 1d. at 9.

7 Id at9.
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only slated to replace 17% and 22% of their affordable units, respectively.” Stated another way,
of the 7474 affordable tax credit units in the pipeline in the metro New Orleans area as of mid-
2008, 6268, or 84%, were slated to be developed in Orleans Parish.” Thus, rather than using the
recovery as an opportunity to correct historic imbalances in the mix of rental to owner-occupied
housing, poverty concentrations, or racial segregation occurring throughout the region, the region
is poised to use the recovery as a means of accelerating the regional imbalance.

There is no question that the need for affordable housing in New Orleans following the storms
was and is enormous. Yet, the great need for low income housing cannot continue to be used as
a blanket justification for whatever inequity and segregation results from these programs.*
Typically, “[i]n order to get the affordability benefit of federal housing assistance, low-income
Black families must accept a higher level of both substandard living conditions and racial
inequality than exists for very low-income Black tenants not using HUD rental assistance. Low-
income Whites do not have to make this trade-oft”*!

Nowhere-ists . . .

Local governments for decades have sought veto power over the location of subsidized housing
units within their borders. Following Katrina, one locally elected official in suburban New
Orleans requested state legislation that would have given parish governments veto power over
any housing program of the Louisiana Housing Finance Agency proposed in any parish.*> This
legislative initiative died on the vine, but it demonstrates the enduring quest for exclusion of
subsidized housing via the local veto.

" 1d. at 17 (Orleans was slated 1o replace 14,004 alfordable rental units oul of 37,790 such units wilh severe or
major damagc; Jefferson was slated to replace 1,414 affordable rental units out of 8,515 such units with scvere or
major damage; and St. Bernard was slated to replace 869 affordable rental units out of 3,935 such units with severe
or major damage).

*® Id. (data reflects activity in Jefferson, Orleans, Plaquemines, St. Bernard, and St. Tammany parishes). Similarly,
7736 of the projected 9638 Small Rental program units. or 80%, were slated for development in Orleans Parish. /d.
* Gautreaux v. Chicago Hous. Auth., 296 F. Supp. 907. 914 (N.D. 111, 1969) (despite the “praiseworthy and urgent
goals of low cost housing . . . a deliberate policy to separate the races cannot be justified by the good intentions with
which other laudable goals are pursued.”) (citing Brown v. Bd. of Education of Topeka. Shawnee County, Kansas,
347 U.S. 483 (1954)); Clients” Council v. Pierce, 711 F.2d 1406, 1423 (8th Cir. 1983) (“HUD argues that its actions
[continued funding of a housing authority it had repeatedly cited for discrimination] were an inevitable consequence
of its legitimate desire to provide low income housing, but the agency did not have to approve, support, and lobby in
favor of the THA's discrimination in order (o provide adequale low income housing.”).

8! Blizabeth Julian & Michacl M. Danicl, IIUD-Assisted Low-Income Housing: Is It Working and jor Whom?
POVERTY & RACT, July/August 2009, at 6.

*2 See HB No. 223 (Regular Session 2007) (“The |LHFA | shall have no authority to approve or allocate housing tax
credits or to approve or implement any housing program within a parish withoul the prior approval of the parish
governing authority™); Times-Picayune, Meghan Gordon, Jefferson’s housing restrictions attacked, February 17,
2007 (discussing the fact that the LHF A awarded tax credits to a Gretna housing development despite the opposition
of the Jefferson Parish council; in response, one Councilman sought legislation that would require prior local
approval of LFHA tax credit projects as a matter of state law).
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Although Hurricane Katrina displaced households of all incomes, races, and ethnicities, census
estimates indicated that 60% of those displaced in the New Orleans MSA were African
American.®® In Orleans Parish, an estimated 73% of the population affected by the hurricane, or
272,000 people, were African American.® Further, over half (52.8%) of those living in damaged
areas were renters.”” Thus, a substantial number of African American renters were displaced in
Hurricane Katrina, enough to threaten the segregated housing patterns in place before the storm.

Suburban jurisdictions appear to have sought to avoid the “do over” opportunity that the storm
presented, taking measures that reflect significant fear about the way in which their pre-Katrina
demographics might be altered in the rebuilding effort. For example, rather than merely banning
new federally assisted housing, some jurisdictions have taken the additional precaution of
banning all new rental housing. Further, jurisdictions have not only blocked new renral housing,
but have taken steps to eliminate rental housing that pre-existed Hurricane Katrina.

The metropolitan-wide racial impact of the zoning bans on multi-family and government-assisted
housing proliferating in metropolitan New Orleans post-Katrina has been demonstrated in
litigation challenging the zoning bans.* With respect to bans on rental housing generally.
African American households are more than twice as likely as white households to live in rental
units in metropolitan New Orleans.”” Furthermore, an ordinance that excludes housing programs
that serve low-income households -- such as the Low Income Housing Tax Credit program and
other subsidy programs operated by the U.S. Department of Housing and Urban Development —
exclude a disproportionate number of African-American households.® The racial disparities are
augmented when families [households with at least two persons] are considered, compared with
the population at large. These disparities increase as income decreases. These impacts are
calculated using 2007 American Community Survey data compiled by the Census Bureau.®

** Greater New Orleans Fair Housing Action Center, et al, v. St. Bernard Parish, et al., Civ, Action No. 2:06-CV-
07185 (E.D. La.). Memorandum of Points and Authority in Support of Plaintiffs” Application for a Preliminary
Injunction (Rec. Doc. 6-3, at 24) (citing C. Bradford Aff. 7).

8 7d at 7 (citing John R. Logan, The fmpaci of Katrina: Race and Class in Storm-Damaged Neighborkoods, at 7,
available at hittp./fwww.s4 brown.edw/Katrina/report. pdf) (hereinafter “Logan Report™).

> Jd at 8 (citing Logan Report at 7).

% In calculating metropolitan-wide racial itupacts, Dr. Bradlord used the scven-Parish New Orleans Metropolitan
Statistical Area (defined by the U.S. Office of Management and Budget in 2003), which included the Parishes of
Orleans. Jefferson, Plaquemines, St. Bernard, St. Charles, St. John the Baptist, and St. Tammany. See Declaration
of Dr. Calvin P. Bradford, December 15, 2008, Greater New Orleans Fair Housing Action Center, ¢t al. v. St
Bernard Parish, et al., Civ. Action No. 2:06-CV-07185 (E.D. La.), Rec. Doc. 126-4, at 6 & n.3.

¥ Id. at 3 (finding that the disparate impact of a metro-wide rental housing ban on African Americans is statistically
signilicant, with 31.70% ol Alrican American houscholds in metro. New Orleans consisting ol renters, compared
with only 25.03% of white households).

* Id_ at 3-4 (finding statistically significant disparities berween African Americans and whites when considering a
variety of low income ranges and tiers [relevant to low income housing programs]).

#1d at5 & 10-11.
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Terrytown

Terrytown, a small suburb of New Orleans created in 1960, is located on the West Bank of
Jefferson Parish.”® According to long-time residents, many families moved to Terrytown from
New Orleans because they could not afford to buy a home in the City, while the housing was
more affordable on the West Bank.”! This included veterans using the GI bill to buy their first
home.”? These early residents searching for affordable housing on the West Bank, many with
subsidies, were white, largely relocating from the Trish Channel neighborhood in New Orleans.”
By 2000, however, Terrytown had experienced a demographic shift, integrating to nearly 35%
black, up from nearly 20% in 1990, only 5% in 1980, and .35% in 1970.>*

Following Katrina, elected representatives of Gretna and Terrytown (on the West Bank of
Jefferson) joined the chorus of those opposing the use of recovery dollars to create replacement
rental housing in their communities. On October 18, 2006, a Jefterson Parish councilman from
Gretna and Terrytown sponsored a resolution making it clear to agencies charged with
overseeing the housing recovery that Jefferson Parish objected to any applications by developers
to build apartment complexes or single-family homes in Gretna or Terrytown using low income
tax credits.”® Council members unanimously approved this district-specific measure without
discussion. Even groups that would seem to pose the least threat, such as the displaced elderly,
were unwelcome. One of the applications pending at the time of Roberts’s resolution was a 200-
unit building proposed by Volunteers of America for residents over the age of 62. This project
would have replaced 199 flooded units of elderly housing in eastern New Orleans. After the
project for elderly housing succeeded in obtaining $6.29 million in tax credits from the state
despite the Parish’s resolution, the Council succeeded, via surprise resolution, in imposing an 18-
month land use study that would halt development on the site while the Parish considered
changing the zoning of the site from multi-family to single-family residential.”® This zoning
change resulted in the non-profit developer’s decision to abandon the project, resulting in the
project returning to Orleans Parish, where it had been located prior to Katrina.

* Allen Powell 11, Zerrytown celebrates 50 years of small- town living with hig-city amenities, TIMES-PICAYUNE,

March 5, 2010, available at hifp/iwww.nola.com/mews/index. 587201 0/03/Acrrytown_celebrates 50 _years.bml (last
visited July 12, 2010).

! 1. (“For $12,900 up o $19,000, one could buy a new house with modern convenicnees such as central air
conditioning.™).

** 1d. (according to a long time Terrytown resident, “{m|any of the original homeowners were veterans taking
advantage of the GI Bill.™).

93 Id

% U.S. CENSUS BUREAU, DP-1. PROFILE OF GENERAL DEMOGRAPHIC CHARACTERISTICS: 2000 (2000) (Terrytown);
U.S. CENSUS BUREAU, DP-1. GENERAL POPULATION AND HOUSING CHARACTERISTICS: 1990 (1990) (Terrylown);
Minnesota Population Center. National Historical GGeagraphic Information System: Pre-release Version 0.1.
University of Minnesota (2004). available at http./fwww.nhgis. org (Terrytown 1970 and 1980 census data).

> Mecghan Gordon, Aore housing for poor opposed: Roberis says those from city umwelcome, TIMES-PICAYUNE,
October 19, 2006 (directing resolution to Louisiana Recovery Authority and Louisiana Housing Finance Agency).
“ Meghan Gordon, Charity, Jeff sued after plan to build housing craters. TIMES-PICAYUNE, February 22, 2007:
Meghan Gordon, Nonprofit drops plan for senior housing; Parish restrictions prevent use of tax credits, nonprofit
says, TIMES-PICAYUNE. Feb. 17,2007, at 1, available at 2007 WLNR 2986604.
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In addition to blocking new development, some Jefferson Parish officials and constituents failed
to support the restoration of certain hurricane-damaged apartment complexes and then used the
disrepair of these units to oppose the creation of new subsidized devel opments.°7 One
councilman’s strategy was to allow existing apartments to deteriorate to the point that demolition
was the only option:” “I would prefer some of the multifamily housing units be removed and
replaced with green space or another form of housing.” ** Officials seem to equate all multi
tamily housing with concentrated poverty and crime,'™ use the blight of hurricane-damaged
apartments to oppose any new development, and appear to be focused on reducing the stock of
multi-family housing even below pre-Katrina levels.'""

Of course, one might say that constituents are equally, if not more, concerned about the prospect
of new affordable housing options in their neighborhoods.'? According to a prominent
landowner in the district: “”T would say now we’re just getting a disproportionate share of the
lower-income families than we had before. . . . It’s changing the whole complexion of the area.””
Those in Terrytown and other neighborhoods on the West Bank of Jefferson Parish claim: “I
think we have our fair share of multifamily housing already.”'"® As of 2000, Terrytown had a
higher proportion of renter-occupied housing than Jefferson Parish as a whole, with the Parish
having 36.1% of occupied units inhabited by renters, while 47% of occupied units in Terrytown

were rentals "

9 Meghan Gordon, Jefferson’s housing restrictions attacked, Times-Picayune, February 17. 2007.

% Deon Roberts, Jeff councilman opposes blighted apartment rchab, NEW ORTEANS CITYBUSINESS, May 26, 2007
(quoting Councilman Roberts: “If they fall into further disrepair, that’s only better. That only furthers our ability to
get some ol these ral holes torn down. I (hink it’s all part of a strategic process.”).

? See id. (discussing his preference for (he Parish (o purchase multi-family housing developments (o allow for
demolition of existing rental housing).

'™ 14 (quoting Councilman Roberts: “”Our experience in Jefferson Parish clearly shows that clustered multifamily
housing for the most part has not been managed properly, usually leads to blight, has a tremendous effect on school
performance scores, crime and economic development.”™). Constituents are equally sour: “We don’t need any more
apartments. period. in Terrytown of any kind,” See Meghan Gordon, Jefferson’s housing restrictions attacked,
TIMES-PICAYUNE, February 17, 2007 (quoting the president of the Terrylown Civic Association).

190 See Deon Roberts, Jeff councilman opposes blighted apartment rehab, NEW ORLEANS CITYBUSINESS. May 26,
2007 (quoting Councilman Roberts: ““If' T have my prerogalive, any of them we can get our hands on to (car down,
we're going to. Especially the ones that are blighted and a nuisance.”); see also Deon Roberts, Land shortage
stifles for large apartment development in New Orleans, NEW ORLEANS CITYBUSINESS, May 15, 2006 (discussing
Roberts’ interest in tearing down roughly 1,500 apartment units within threc complexes because of high erime and
the landlord’s failure to make repairs)

'® See Meghan Gordon, Terrytowners resist low-income housing; Group seeks homes for semior citizens, TIMES-
PICAYUNE, November 2, 2006 (reporting that an “overflow crowd™ of Terrytown residents rallied behind the efforts
of Chris Roberts to stop new low-income housing in his district, with andience members “rolling their eyes and
cackling” at the responses of VOA'’s executive vice president regarding VOA’s senior citizen housing proposal).
1% Deon Roberts, Land shortage stifles lor large apartment development in New Orlcans, NEW ORLEANS
CITYBUSINTSS, May 15, 2006.

"1J.8. CENSUS BUREAU, QT-H2 TENURE, HOUSEHOLD SIZE. aND AGE 0F HOUSEHOLDER: 2000 (2000) (Jefferson
Parish), U.S. CENSUS BUREAU, DP-1, PROFILE OF GTNERAL DEMOGRAPITIC CTIARACTERISTICS: 2000 (2000)
(Terrytown).
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Kenner

The City of Kenner, founded in 1855 and classified as a city in 1952, is located ten miles west
from downtown New Orleans in Jefferson Parish.!”’ Between 1990 and 2000, the African
American, Hispanic and Asian population grew over 30% -- from 29.9% to 38.9%.% The City
acknowledges that, given recent trends, the City is likely to become increasingly diverse:
“Current trends suggest that Kenner will become less populated, older, and more ethnically and
racially diverse over the next 15 to 20 years. What is likely is that the future population will
hover somewhere close to existing levels, but increase slightly and continue to diversify, ™"’

In mid-2007, the city of Kenner sought a moratorium on the development of new multi-family
residential units, pending the completion of a land use plan by the University of New Orleans. '
Officials cited the “great impact” of multi-family development on “adjacent neighborhoods,
public infrastructure, traffic density, [and] the demand for public services.”™ Kenner’s Mayor
described multi-family residential housing as “the most volatile and the most humanly-dense of
residential land uses,” justifying a temporary halt in construction until a land use plan could be
prepared.’'® The passage of the moratorium was put off until April 3, 2008, when the Kenner
City Council unanimously approved a ban on the issuance of permits for construction of
developments with five or more apartments, citing “an abundance of multi-family property in the
City of Kenner.”""! Constituents made their sentiments plain, According to Kenner City
Councilman Joe Stagni: “l think this [multi-family housing] is something that our citizens have
spoken out very strongly against.”'"? At least one developer thought it odd that the moratorium
would be placed on housing, rather than commercial development, given that the population has
remained flat since the 1980s; “That’s what the city of Kenner needs — it needs housing.”'"

As might be expected, several developments were in the planning stages at the time the Kenner

108 htipiwww kemmer. lausAustory. imi; http://www . kenner la.us/govern hunl

"I a7,

7 1d. aL 16.

1% press Release, City of Kenner, Office of the Mayor, Moratorium Sought on Multi-Family Units, May 18, 2007.
See also Mary Sparacello, Multifamily housing faces halt; Kenner awaits land-use plan. TIMES-PICAYUNE, June 6,
2007, at Melro-1, available ar 2007 WLNR 10528001 (noting that Kenner signed a $25,000 contract with UNQ (o
conduct a post-Katrina update of a land use study begun in 2000 entitled, “Pattern for Progress™).

1% Press Release, Cily of Kenner, Office of the Mayor, Moratorium Sought on Multi-Family Units, May 18, 2007.
110
1d

m

See Summary No. 10,564, Ordinance No. 9662, An Ordinance Enacting and Imposing a Moratorinm Upon the
Issuance of Building Permits for Multi-Family Residential Construction in the City of Kenner (April 3, 2008);
Complex issue: Kenner apartment ban angers affordable-housing advocates, NTw ORIEANS CITYBUSINTSS, April
12, 2008. This author was interviewed and quoted in a newspaper article following the April 3. 2008 ban. See, e.g..
Mary Sparacello, Kenner accused ol housing violation; Group says apartment ban is discriminatory, TIMES-
PICAYUNT, April 11, 2008, at Metro-1, available af 2008 WLNR 6791234 (“Even if a government entity (is) not
trying to exclude a particular group, a court could rule that a government’s action has a disproportionate impact on a
proleeted group.”).

12 Mary Sparacello, Multifamily construction ban OK *d; Kenner moratorium to last for one year, TIMES-PICAYUNT,
A;:)ril 4, 2008. at Metro-1, available af 2008 WLNR 6343160

3 Mary Sparacello, Multifamily housing faces halt, Kenner awaits land-use plan, TIMES-PICAYUNE, June 6, 2007.
at Metro-1, available at 2007 WLNR 10528001 (quoting developer Henry Shane).
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City Council proposed and passed the moratorium. " Yet, the Kenner City Council insisted that
the ban was not targeted to particular properties. s

The ban on new multi-family housing had the potential to eliminate rental units in Kenner that
existed before Hurricane Katrina. In particular, the Redwood Apartment complex on North
Kenner consisted of 400 units before the storm and housed many low income renters.''® Despite
the fact that this demolished development had already existed before the storm, the homeowners
living adjacent to the site approached the redevelopment of the apartment complex as though a
change in land use was being proposed. Neighbors expressed concern about noise, traffic,
safety, and inadequate infrastructure and sought a multi-family construction ban that would keep
the site vacant."”” Thus, the Kenner multi-family housing moratorium adopted post-Katrina
threatened to reduce the number of rental units available there compared with those existing
before the storm."*® As one constituent puts it: “The less apartments, the better.”'*

Despite the Council’s protestations that “an abundance” of rental housing exists in Kenner,' it
may not all be affordable to its residents. In March 2008, less than a month before the multi-
family housing ban, thousands of people are reported to have lined up outside of the Kenner
housing authority office to apply for federal rental assistance vouchers.'?! Did the city of Kenner
pursue the multi-family housing ban “despite” the demonstrated needs of its residents,'* or did
the “thousands” of needy residents create concern on the part of Kenner officials that some
action needed to be taken to prevent the influx of federal subsidies into the City?

"M Complex issue: Kenner apartment ban angers affordable-housing advocates. Niw ORLEANS CITYBUSINESS,
April 12, 2008 (relerring lo concerns of investors (hat “|(|he ban already puts in limbo at least two developments in
planning stages and threatens investment in future mixed-income projects™).

'3 Mary Sparacello, Multifamily construction ban OK "d; Kenner moratorium to last for one year, TIMES-PICAYUNL,
April 4, 2008, at Metro-1, available at, 2008 WLNR 6343160 (quoting Councilwoman Michele Branigan, “This is
an issue that is citywide. . . .it’s not particular to one piece of property.”™). Buf see Complex issue: Kenner
apartment ban angers alfordable-housing advocates, NEwW ORLEANS CITYBUSINESS, April 12, 2008 (referring lo
comments of Kenner City Councilman Joe Stagni that “the law is a response Lo [neighborhood] opposition™ relating
to the Redwood Apartment complex).

"¢ Complex issue; Kenner apartment ban angers affordable-housing advocates, NEwW ORLEANS CITYBUSINESS,
April 12, 2008.

7 4. When Kenner officials put off the blanket ban on multi-family construction in June 2007, they opted instead
to condnet “a study” of the 15 acres of vacant land that included the Redwood apartments, See Mary Sparacello,
Multifamily construction ban OK’d; Kenner moratorium o last (or one year, TIMES-PICAYUNE, April 4, 2008, at
Metro-1, available af, 2008 WLNR 6343160. The University of New Orleans conducted the study and
recommended in early 2008 that the site be used for both residential and commercial development. Scc id.

1% But see Mary Sparacello, Multifamily construction ban OK’d; Kenner moratorium to last for one year, TIMES-
PICAYUNE, April 4. 2008, at Metro-1. available at. 2008 WLNR 6343160 (noting that developments receiving
approval prior (o the ban’s passage would proceed, including a complex in south Kenner that was in the process of
being rebuilt).

"% See Complex issue: Kenner apartment ban angers affordable-housing advocates, NEW ORLEANS CITYBUSINESS,
April 12, 2008.

1% See id. (quoting Councilman Joe Stagni), see also id. (the UNQ study commissioned in mid-2007 of the site of
}hle Redwood apartment complex found “no shortage of multifamily housing in Kenner).

2 1d,

12 14 (quoting real estate investment banker and commissioner of the Lonisana Housing Finance Agency Mark
Madderra: “There is clearly a significant demand for affordable housing in Kenner as evidenced by the long line of
people who showed up to apply for affordable housing, and it concerns me that the government hasn 't recognized
that need.™).
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Tn 2000, renter-occupied housing comprised 39% of all occupied housing in Kenner, slightly
above the rate for Jefferson Parish as a whole, but nowhere near the proportion for Orleans
Parish.'® Also, this Proponion of renter-occupied housing in Kenner in 2000 had decreased
from 41% in 1990."** Although the UNO study ultimately found no shortage of multi-family
housing, it does not recommend a complete ban either, recommending some “high-density
residential development” in parts of the city as well as mixed use residential development on the
Redwood apartment complex site.'* Further, when a jurisdiction like Kenner considers whether
there is a “shortage” of rental housing, it is typically considering whether the housing need is
being met for existing residents, not for renters across the region. Also, the conclusion that there
is no “shortage” does not necessarily support a reduction in rental units, such as that sought by
residents and city officials.

St. Bernard Parish

St. Bernard Parish is located five miles east of downtown New Orleans.'® In 2000, St. Bernard
Parish was 88.3% white and 7.6% African American. A 30-foot tidal surge spawned by
Hurricane Katrina damaged or destroyed aff of the 26,000 homes in St. Bernard Parish.'” As of
August 2008, 37,000 people had returned, representing only slightly more than half of the pre-
Katrina population of 68,000."*® In late 2008, St. Bernard Parish’s President made this pitch:
“Displaced residents, visitors, and new residents are all welcomed to share in what has long been
one of Louisiana’s best kept secrets.”** Despite the urgent efforts of the Parish to re-grow its
population and rebuild its housing stock and infrastructure, St. Bernard has issued a number of
restrictive zoning ordinances that seem to undermine these goals.

In the immediate aftermath of the storm, in November 2005, the Parish passed an ordinance
establishing “a moratorium on the re-establishment and development of any multi-family
dwellings in St. Bernard Parish throughout the disaster recovery period.”**® The moratorium was
designed so that only existing multi-family units were considered for redevelopment, and then
only if the Council’s concerns were met with respect to “placement irregularities, over density

% See U.S. Census Burcau, QT-H2. Tenure, Houschold Sive, and Age of Houscholder: 2000 (2000) (Kenner).
Kenner reports its dominant residential land use to be single family residential, at 16,639 units or 83.4% of all
residential units. Two-, three- and four-unit buildings comprisc 4,285 units, or a Lolal of 8.36% of all residential
units. Multi-family structures (more than four units) comprise a total of 6043 units or 8.03% of all residential units.
hirtp/Awvww kenner. Ja ns/history bitral;, hntp//www kenner Lo ns/govern hitmi

121U.S. Census Burcau, QT-H1. Occupancy, Tenure, and Age of Houscholder: 1990 (1990) (Kenner),

13 Complex issue: Kenner apariment han angers affordable-housing advocates, NEW ORIEANS CITYBUSINESS,
April 12, 2008.

% Letter from Craig P. Talfaro Jr., St. Bernard Parish President, Katrina, in T/REE YEARS LATER, ITURRICANE
RECOVERY PROGRESS REPORT FOR ST. BERNARD PARISH, LOUISIANA, FROM DEVASTATION 7O DETERMINATION. FROM
PROMISE 10 PROGRESS 8 (August 2008), available at http //www.sbpg.net/images/stories/sbpg3yr.pdt.

Y7 Jd.ar 2 (August 2008).

MR, gt 2,

"I at 8.

¥ Ordinance SBPC #632-11-05, Tntroduced by Craig Taffaro, District D, adopted November 1, 2005 (found at Civ.
Action No. 2:06-cv-07185, Rec. Doc. 167-3 (E.D. La.))
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problems and quality of life issues.”"*! High density within the Parish was considered more than
two eight plex structures in a one block radius.

Other communities after Katrina had passed bans on rental housing, to be sure, but St. Bernard
Parish took a more creative approach. On September 29, 2006, the Parish passed its infamous
“blood relative” ordinance.™ This ordinance prohibited the rental of single family residences
“by any person or group of persons, other than a family member(s) related by blood within the
first, second or third direct ascending or descending generation(s), without first obtaining a
Permissive Use Permit from the St. Bernard Parish Council. "™ The ordinance went so far as to
prohibit the “occupancy or use” of the single family dwelling by anyone other than a blood
relative."** The stated purpose of the “blood relative ordinance” was to encourage owners of
single family residences to return and rebuild homes and resume living in the parish, as well as
“to maintain the integrity and stability of established neighborhoods as centers of family values
and activities.”"** Violators, including both lessors and lessees, were subject to civil and
criminal misdemeanor penalties consisting of various fines and penalties imposed for each day
that the property was rented in violation of the ordinance.”® Single family property owners
renting those homes at the time of the passage of the blood relative ordinance were exempted
trom its coverage."®” By restricting rentals in this way, the Parish allowed rentals to “insiders”
(i.e., blood relatives of existing residents), while denying rentals to “outsiders.”

The Greater New Orleans Fair Housing Action Center (GNOFHAC) challenged the blood
relative ordinance, alleging that the ordinance “was passed with the intent and has the effect of
denying and otherwise making unavailable rental housing to non-white persons . . .."**
GNOFHAC also alleged that the blood relative ordinance (as part of a series of ordinances
restricting rental of single-family homes in St. Bernard Parish) “?erpetuates segregation by
preserving the Parish as an overwhelmingly all-white enclave.”"* GNOFHAC also challenged
the 2005 multi-family housing moratorium on the same grounds, alleging both intentional
discrimination and the “effect of denying and making unavailable rental housing
disproportionately needed by African American and Hispanic persons.”'*

131 14

' The St. Bemard Parish Council (SBPC) had previously passed two ordinances restricting the rental of single
family homes, On March 7, 2006, the SBPC passcd Ordinance SBPC #643-03-06, which placed a moralorium on
the rental of single-family homes “until such time the post Katrina real estate market in St. Bernard Parish
slabilizes.” The slated purposc of (he ordinance was “lo preserve Lhe inlegrily of single-family neighborhoods.”
The SBPC subsequently on July 6, 2006 enacted Ordinance SBPC #661-07-06, which required that all single family
dwellings to be used as rental properties obtain 4 Conditional Use permit from the Office of Comnumity
Development. These ordinances may be found at Civ, Action No. 2:06-cv-07185, Rec. Doc. 167-4 and 167-5.

13 Ordinance SBPC #670-09-06, Section T.A . September 19, 2006, found at Civ. Action No. 2:06-cv-07185 (ED.
La)). Rec. Doc. 167-2.

Bra

1514 at Section 1.

"% 4d. at Sections LF.. LG.. LH., & LL

7 fd. at Section LK.

1% Greater New Orleans Fair Housing Action Center, et al. v. St. Bernard Parish, et al., Civ. Action No. 2:06-CV-
07185 (E.D. La.). Rec. Doc. 3, at para. 3.

139 7d

" Id. at para. 4.
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GNOFHAC cited evidence that the SBPC’s purpose was to maintain the racial homogeneity of
the Parish. There are contemporaneous statements, such as that of one Councilman: “We’re not
changing the demographics, all we’re doing is saying we want to maintain the demographics . . .
M1 Council Chair Lynn Dean, who voted against the ordinance, put it more bluntly, stating that
the ordinance was passed to “block the blacks from living in these areas.”"* The demographics
are revealing. As of 2000, white families, who made up 88.3% of St. Bernard’s population,
owned 93% of all owner-occupied houses in the Parish."* Thus, regardless of the intent of the
bloed relative ordinance, its effect would have been to make single family rentals unavailable to
non-white persons. Further, GNOFHAC alleged that all of the St. Bernard Parish ordinances
were designed to make rental housing unavailable in St. Bernard Parish, which is
disprlogonionately needed by African Americans and Hispanics in the New Orleans metropolitan
area.

The Parish sought to justify the blood-relative ordinance as necessary to preserve the Parish’s
history of mostly owner-occupied neighborhoods.'*® GNOFHAC countered that the justification
lacked any rational relationship to the actual effect of the ordinance — “permitting some rentals to
a virtually all-white class of persons while denying rentals to virtually all minorities.”"*

The parties resolved the litigation through consent decree, signed by the district court in
February 2008 and granting the court continuing jurisdiction for a three year period."*” The
Parish agreed to drop the blood-relative ordinance and substitute an alternative procedure for
approving certain rental transactions in the Parish. The Parish also agreed to refrain from future
discrimination on the basis of race or national origin.

Despite the consent decree it had entered earlier in the year, the Parish in September 2008
resuscitated its multi-family housing ban, placing a moratorium on “any housing developments
with five (5) or more units” for twelve months,"** The ban prompted GNOFHAC and a housing

14! Greater New Orleans Fair Housing Action Center, et al. v. St. Bernard Parish, ct al., Civ. Action No. 2:06-C V-
07185 (E.D. La.), Memorandum of Points and Authority in Support of Plaintiffs’ Application for a Preliminary
Injunction (Rec. Doc. 6-3, at 13) (citing New Law in St. Bemnard Parish Stirs Controversy. available at

hitp//www. wwllv.com/local/stories/wwl092806jblaw, 27895d 18.html). Another Councilman stated: “[w]c don’t
want to change the aesthetics of a neighborhood.” /d. (citing Michelle Chen, Housing Watchdogs Call Post-Katrina
Ordinance ‘Racist.” THE NEW STANDARD (Oct, 6. 2006)). Still another councilman who voted against the ordinance
acknowledged that fear of grealer racial integration could be the driving force behind community support for the
ordinances. See id.

12 Greater New Orleans Fair Housing Action Center, et al. v. St. Bernard Parish, ct al., Civ. Action No. 2:06-C V-
07185 (E.D. La.), Memorandum of Points and Authority in Support of Plaintiffs” Application for a Preliminary
Injunction (Rec. Doc. 6-3, at 14) (citing Michelle Chen, Housing Watchdogs).

Y5 1. (Ree. Doc. 6-3, al 4-5) (citing C. Bradlord ALT, 5-6 & 1.8).

14 Greater New Orleans Fair Housing Action Center, et al. v. St. Bernard Parish, et al., Civ. Action No. 2:06-CV-
07185 (E.D. La.). Rec. Doc. 3, at para. 14.

Y% Id at para. 19.

145 1d at para. 21.

Greater New Orleans Fair Housing Action Center, et al. v. St. Bernard Parish, et al., Civ. Action No. 2:06-CV-
07185 (E.D. La.). Rec. Doc. 114, The Parish had previously agreed through a stipulation entered in November 2006
to refrain from enforcing the blood relative ordinance. 7d. at Rec. Doc. 19. The Parish rescinded the blood relative
ordinance in January 2007. Consent Judgment. at 4 (Rec. Doc. 114).

¥ Ordinance SBPC #905-09-08, September 16, 2008, found at Civ. Action No. 2:06-cv-07185 (E.D. La.) Rec. Doe.
167-6.

147
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developer to file a motion to enforce the consent decree.'” The Dallas-based developer,
Provident Realty Advisors, Inc., met with Parish government officials about its proposed 288-
unit development'*® and received preliminary assurances that the properties were properly zoned
until an editorial blasting the development sparked a public outery.'' The outcry prompted the
Parish government to withdraw its support and impose the moratorium."** Although the Parish
claimed that a development moratorium was an accepted planning practice for a jurisdiction
engaged in a comprehensive planning and zoning study, the Parish did not ban commercial
development or other residential development during this same time frame.'* As noted by the
court, “the type of housing restricted or forbidden is disproportionately utilized by African
Americans.”* Following an evidentiary hearing, the district court found that the September
2008 multi-family housing ban violated the Fair Housing Act as well as the February 2008
consent order.'> In particular, the Court held that the multi-family housing ban was adopted
with discriminatory intent and had a racially discriminatory impact.’*® The Court later ruled St.
Bernard Parish in contempt for this violation of the February 2008 consent order.'*’

Even after a federal judge found St. Bernard Parish to have engaged in intentional race
discrimination in enacting its multi-family housing ban, the Parish and its residents continued to
wage a public relations war against multi-family housing. The Parish held a series of hearings
on the 288-unit development proposed for the Parish.">® Along with the ongoing statements of
concern about ghetto living, gang-banging, drug-dealing, and drive-by shooting,'” the
opposition increasingly emphasized that there was a sufficient supply of affordable rental
housing, and that allowing low income tax credit housing to be built in the Parish would result in
an over-supply of such housing and a decline in property values.'® The Parish asked the state

' GNOFHAC v. St. Bernard Parish, Civ., Action No. 2:06-CV-07185 (E.D. La.) Rec. Doc. 126.

'* The Provident development proposed for St. Bernard Parish consists of four mixed-incomne rental apartment
complexes of 72 units cach. Thirly pereent of the units would rent at fair market rates, fifty percent would be rented
to those at 60% of Area Median Income (AMI), and twenty percent would be rented to those at 30% of AMI.
GNOFHAC v. St. Bernard Parish, 641 F.Supp.2d 563, 566 (E.D.La. 2009).

'L GNOFHAC, 641 F.Supp.2d at 57072,

> 1d. at 572-73.

' Dr, Wade Ragas. Opinion Regarding Mnlti-Family Discrimination Claim for St. Bernard Parish Government, at 8
& 10 (February 2009), found at Civ. Action No. 2:06-cv-07185 (E.D. La.) Ree. Doc. 201,

3 GNOFHAC v. St. Bernard Parish, 641 F.Supp.2d at 570 (citing the testimony of plaintiff’s expert, Dr. Calvin
Bradford).

" 1d. at 577 & 388.
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7 GNOFHAC v. St Bemard Parish, Slip Copy, 2009 WL 2177241 (E.D.La., July 22, 2009).

138 Chiris Kirkham, Housing debate in St. Bernard reflects post-Katrina landscape, TIMES-PICAYIINT, at Al July 19,
2009 (“For nearly three months, the meetings about the mixed-income apartiment complexes slated for Chalmette
havce drawn standing —room-only crowds to the St. Bernard Parish government complex . . .[with residents] voicing
unbending opposition to the complexes they say will send the parish’s real estate market into a tailspin . . ..”).

" GNOFHAC v. St. Bernard Parish, Slip Copy. 2009 WL 2969302, *4 (E.D.La., September 11. 2009).

' Chris Kirkham, Housing debate in St. Bernard reflects post-Katrina landscape, TIMES-PICAYUNE, at Al, July 19,
2009. See also, Chris Kirkham, Housing ban lands St. Bernard Parish in court again, TIMES-PICAYUNT, at B-2,
December 27, 2008 (quoting Councilman Wayne J. Landry, “It’s going to create the density of rental spaces too
close, which is exactly the opposite of what the rental ordinance is trving to do. We didn’t want to have that
concentrated density, and now we’re going to go and put 280 units in four locations?”).
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agency that awarded the low income housing tax credits, vital to the development, to withdraw
the tax credit award.'®!

In addition to the scheduling of public hearings about the development, St. Bernard Parish
engaged in a variety of overt and covert measures designed to block the development, leading to
two subsequent contempt orders by the district court. The Parish denied Provident’s application
to re-subdivide the plats for the development, prompting Provident to file a motion seeking to
hold the Parish in contempt of the court’s prior orders.'®* After an evidentiary hearing, the Court
granted that motion in August 2008, requiring the Parish to consider the re-subdivision
applications at the next Planning Commission hearing. '®*

Eight days later, the Parish persisted in its refusal to re-subdivide the plats, with the Planning
Commission essentially refusing to consider the Court’s August 2009 order, stating “the Judge
doesn’t say what’s a major or a minor subdivision in St. Bernard Parish.”'** Provident filed a
second motion for contempt. Again following an evidentiary hearing, the Court partially granted
the motion, deeming the re-subdivision applications approved, and setting deadlines for other
building permit-related decisions, communications, and approvals on parking, landscaping,
drainage, and fire."®® In its third finding of contempt, the Court noted: “Defendants may disagree
with this Court’s prior orders, but under our system of laws, they must abide by those prior
orders unless and until the Court of Appeals takes a difterent view. Defendants are not free to
defy this Court simply because they think they know better.”'*® Regarding the Parish’s dilatory
efforts, the Court stated: “This Court has repeatedly found the stated justifications given by
these officials to be unsound, contrived, pretextual and racially discriminatory.”*” As of the
time of this writing, it appears that construction has finally proceeded on Provident’s multi-
family housing development in St. Bernard Parish.'*®

As of 2000, about 25% of all occupied units in St. Bernard Parish were renter-occupied, which is
half the amount of rental units that exist in neighboring Orleans. The barriers to entry erected by
St. Bernard Parish Council seem not merely designed to preserve the racial and socioeconomic
homogeneity that pre-existed Katrina, but rather to reduce the number of ethnic minorities in St.
Bernard Parish. This is so because the African American population before Katrina was heavily

'%" Chris Kirkham, Housing debate in St. Bernard reflects post-Katrina landscape, TIMES-PICAYUNE, at Al. July 19,
2009,

"> GNOFHAC v. St. Bernard Parish. Civ. Action No. 2:06-cv-07185 (E.D. La.) Rec. Doc. 241.

1% GNOFHAC v. St Bernard Parish, 648 F,Supp.2d 8035, 810-13 (E.D.La.2009) (in a detailed opinion finding the
Parish in contempt. the court noted that although the planning commission staff had initially recommended approval
of the re-subdividing of the plats as a minor subdivision, the planning commission abruptly recast the application as
onc for a major re-subdivision, was influenced by a racially-charged public hearing, and cngaged in procedural
delavs and referrals between the parish council and planning commission).

' GNOFHAC v. St. Bernard Parish, Civ. Action No. 2:06-cv-07185 (E.D. La.) Rec. Doc. 303.

i“ GNOFHAC v. St. Bernard Parish, Slip Copy, 2009 WL 2969502, at *4-7 (E.D.La., Scptember 11, 2009).

1d. at *2.

O71d, at *4.

1% Plainlills filed a fourth motion for contempt over the Scptember 135, 2009 passage of Ordinance SBPC #1138-09-
09, requiring all multi-family housing developments over 12 units to obtain prior approval of the voters, to be
obtained by special election held at the expense of the developer. Before the court could decide that motion, the
Parish rescinded the ordinance, purportedly under pressure from the federal government relating to the Parish’s
continued receipt of commumity development block grant funding. Rec. Dec. 352.
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concentrated in a neighborhood called Village Square, consisting of rental housing that was
destroyed by and largely razed after the storm.'® Village Squareis a nei%hborhood within St.
Bernard Parish that was considered blighted prior to Hurricane Katrina.!” This five-block area
of approximately 700 apartments started out as rental housing for working-class families in the
1970s, but then when a local plant closed in the early 1980s, demand fell, the apartments fell into
disrepair, and the area became associated with crime and drug activity.'”' The Justice
Department in 2004 filed a federal fair housing action based on an investigation it conducted of
120 apartments, alleging that property owners steered African Americans towards and whites
away from the Village Square neighborhood on the basis of race.'”

The fact that the SBPC acted within three months of Katrina to prevent the redevelopment of
multi-family housing in St. Bernard prevented Village Square residents from returning to Village
Square, and thus, the Parish. GNOFHAC alleged that while the St. Bernard Parish officials
issued permits for the redevelopment of existing multi-family units in other areas of the Parish,
the Parish did not issue permits to allow for the redevelopment of any multi-family units in
Village Square.'™ In September 2006, the SBPC formally designated Village Square as a
mitigation area, which would result in it being converted to green space.’™ Further, the 2006 St.
Bernard Parish ordinances restricting rentals of single family dwellings would have prevented
Village Square residents from renting single family homes as an alternative to multi-family
housing in the Parish. It is difficult to imagine a more effective strategy for preventing the return

% Greater New Orleans Fair Housing Action Center, et al. v. St. Bernard Parish. et al., Civ. Action No. 2:06-CV-
07185 (E.D. La.). Memorandum of Points and Authority in Support of Plaintills* Application lor a Preliminary
Injunction (Ree. Doc. 6-3, at 4) (citing C. Bradford Aff, 4-5).

"Richard Slawsky, St. Bernard Parish housing authority would work to clean up slums, NEW ORLEANS
CITYBUSINESS, Junc 20, 2005, Greater New Orleans Fair Housing Action Center, ct al. v. St. Bernard Parish, ct al.,
Civ. Action No. 2:06-CV-07185 (E.D. La.), Memorandum of Points and Authority in Support of Plaintiffs”
Application for a Preliminary [njunction (Rec. Doc. 6-3, al 6) (ciling Amy Blakely. Plan 1o Bulldoze Slum Raises
Questions, TIMES-PICAYUNE, at 7 (Fcb. 5, 2003) (reporting that the SBPC crealed a commiltee in February 2005 “(o
explore ways to expropriate Village Square, bulldoze the buildings, and expel residents™).

"""Richard Slawsky, St. Bernard Parish housing authority would work to clean up slums, NEW ORIEANS
CITYBUSINESS, Junc 20, 2005.

172 See Greater New Orleans Fair Housing Action Center. et al. v. St. Bemard Parish, et al., Civ. Action No. 2:06-
CV-07185 (E.D. La.), Memorandum of Points and Authority in Support of Plaintiffs” Application for a Preliminary
Injunction (Ree. Doc. 6-3, at 4 & n.1) (citing United Stales v. B & S Propertics of St. Bemard, L.L.C., Civ. Aclion
No. 04-1063 (E.D. La. 2005)).

17 Greater New Orleans Fair Housing Action Center, ¢t al. v. St. Bernard Parish, ct al., Civ. Action No. 2:06-CV-
07185 (E.D. La.), Rec. Doc. 3, at para. 27-33. See also id. at para. 35 (stating that the SBPC denied plaintiff
Wallace Rodrigue’s formal application to renovate his own property in September 2006 — 9 months after he
submilted his application — citing the SPBC moratorium and the Parish’s plans to “mitigate”™ the Village Square
area); Greater New Orleans Fair Housing Action Center, et al. v. St. Bernard Parish, et al., Civ. Action No. 2:06-
CV-07185 (E.D. La.), Memorandum of Points and Authority in Support of Plaintiffs” Application for a Preliminary
Injunction (Ree. Doc. 6-3, at 14-15) (discussing cvidence that race of neighborhood residents prior (o stonn
influenced SBPC decisions on permit applications for multi-family housing).

'™ Greater New Orleans Fair Housing Action Center, et al. v. St. Bernard Parish, et al.. Civ. Action No. 2:06-CV-
07185 (E.D. La.). Rec. Doc. 3, at para. 32, Given (hat the purposc ol the mitigation program is (o limil the
redevelopment of flood-prone areas, it is notable that the most flood-prone areas of St. Bernard were located outside
of Village Square in more predominantly white neighborhoods. Greater New Orleans Fair Housing Action Center,
et al. v. St. Bernard Parish, et al., Civ. Action No, 2:06-CV-07185 (E.D. La.), Memorandum of Points and Authority
in Support of Plaintiffs” Application for a Preliminary Injunction (Rec. Doc. 6-3. at 15) (citing Logan Report at §).
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of African Americans who had rented housing in St. Bernard Parish pre-Katrina, while ensuring
that no new African American renters would be able to migrate there.

Indeed, the fact that the Village Square site is designated as a low-income census tract paved the
way for the parish to obtain six million dollars in community development block grant money to
use for redevelopment.'” This availability of federal money to counteract blight in Village
Square makes an ironic statement about the way in which the Parish can use the low incomes of
former residents to obtain federal dollars for redevelopment activity, even as the Parish takes
extraordinary measures to close off all points of re-entry for its former low income residents of
color.

To the extent that St. Bernard Parish, would be considered the next rung on the “housing ladder”
for low income African Americans looking for better housing conditions and neighborhoods in
which to raise their families, given its atfordable median housing prices, it is troubling that the
Parish — clearly eager to grow its population -- is directing so much energy to deny entry to those
in arguably the same circumstances as those entering the parish decades ago. Indeed, between
1960 and the 1980s, whites who had occupied legally segregated housing projects sought to
escape desegregation in favor of “affordable-living alternatives in working-class suburbs” such
as St. Bernard Parish.!™ These white families, in search of “better school districts, safety,
suburban life-styles, less congestion, and lower costs of living”'” presumably were able to
exercise housing mobility to improve the socio-economic position of their families, and thus
future generations. Did these white residents, some of them former public-housing residents,
face the same barriers currently in place for former public housing residents of color?

New Orleans East

New Orleans East is a suburb located within Orleans Parish, which has experienced substantial
racial and demographic shifts since 1980. Most of the neighborhoods within New Orleans East
were developed in the 1960s and 1970s. The area was occupied mostly by whites in 1980 and
had significant commercial and retail investment, including the largest shopping mall in the
region called The Plaza at Lake Forest. After 1986, the Oil Bust severely reduced demand for
apartment units in the area, which paved the way for lower-income families to move into
previously middle-class apartment complexes. The increasing number of low-income families,
most of them African American, moving into the area sparked a massive white exodus in the
1980s and 1990s. By 2005, New Orleans East was a predominantly African American suburb,
with some exclusive neighborhoods occupied by upper-income African American families.

Y"Chris Kirkham, St Bernard is back o squarc onc on complex, TIMES-PICAYUNE, May 25, 2009 (“Becausc he
area is designated as a low-income census tract, a $38 million hospital investment in the area could generate more
than $6 million in additional revenue to use for construction of 4 medical office building on the site . . .”). Various
plans have been proposed for the use of the $6 million in Community Development Block Grant (CDBG) moncy
made available because of the low incomes of displaced Village Square residents. In addition to the hospital plan,
the Parish also had negotiated with a private developer who would purchase individual tracts within Village Square
[rom property owners; the Parish would usc FEMA hazard miligation funds and CDBG [unds lo assist with
acquisition costs.

"7 Richard Campanella, An Ethnic Geography of New Orleans. JOURNAL OF AMERICAN HISTORY, 94 (Dec. 2007),
704.
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Since the storm, New Orleans East has failed to recover a hospital or significant commercial and
retail services.

Prior to Katrina, residents in New Orleans East had organized to oppose the development of new
affordable apartments in the area, so it was perhaps not surprising that proposals for affordable
housing after Katrina would spark the same kind of opposition. For example, residents opposed
the development of 38 single-family homes designed to provide atfordable “work force™ housing
under a lease-purchase arrangement near the upscale Lake Carmel subdivision.'”

Consequences of Exclusionary Zoning: Tax credit market freeze

Given the fact that a significant portion of hurricane recovery assistance has come in the form of
low income tax credit housing,'” the rejection of this assistance on the part of local officials
throughout the region has certainly obstructed hurricane recovery in metro New Orleans.™* The
fact that the bottom dropped out of the tax credit market in the fall of 2008 also jeopardized the
use of tax credits that had not yet been placed in service.'®! Of course, local governments in
metro New Orleans cannot be blamed for the tax credit market freeze, but the delays occasioned
by their rejection of tax credit projects certainly compounded the negative impact of the freeze.

Highest opportunity neighborhoods in the region: Open and Affordable?

Despite the region’s challenges in attempting to recover from Hurricane Katrina, two
metropolitan New Orleans area cities have recently managed to make a “top 100” list of best
places to live in the United States. Relocate America, an online marketing service for real estate
professionals, conducts an annual review of data concerning education, employment, economy,

" Bruce Eggler, Alfordable housing plan draws opponents from galed Lake Carmel in cast New Orlcans, TIMES-
Pircayuxe, March 25 2009, available at
httpfwwwnela.com/mewsfindex ssi72009/4053/ efforduble_housing
would threalen their property values and quality of 1ifc).
1% See Meghan Gordon, Terrytowners resist low-income housing; Group seeks homes for senior citizens, TIMLS-
PICAYUNE, November 2, 2006 (referring to comments by Francine Friedman, legislative counsel for the Affordable
Housing Tax Credit Coalition, who noled that, under the Gull Opportunity Zone Act, Congress approved assistance
in the form of $57 million per year for three years in tax credits awarded to private developers who restock
Louisiana’s hurricanc-ravaged housing supply).

1% See Meghan Gordon, Jefferson’s housing restrictions attacked, TIMES-PICAYUNE, February 17, 2007 (referring to
statements of Mark Madderra, chairman of the LHF A’s mnltifamily housing committee, “the actions |of Jefferson
Parish Councilman Chris Roberts] block the only major program Congress has made available to restore the region’s
multifamily housing . . .."); see aiso id. (referring to statements of Emest Johnson, president of the Louisiana
NAACP, “sees |exclusionary actions in Terrytown| . . .as a deliberate barrier to affordable housing that will choke
the region’s housing recovery when Jelferson is otherwise well-situated to step in for more devastated arcas.”).

'8 Bureau of Governmental Research, TITE HOUST, THAT UNCIE SAM BUILT: TIIE CONTINUED EXPANSION OF
SUBSIDIZED HOUSING IN NEW ORLEANS, May 2009, at 5 (A weakened economy and less demand from traditional
purchascrs ol tax credils arc taking a toll on tax credit developments.”) (citing U.S. Department ol Housing and
Urban Development, Post-Katrina New Orleans: The State of Affordable Rental Housing, Tmpact 200 Key Initiative
8.2, November 2008); PolicyLink, supra. at 6 (“The national economic dowrnturn means fewer investors in Low
Income Housing Tax Credits, jeopardizing the financing for as many as 4,600 of the planned 13,100 units of
multifamily rental housing in southern Louisiana.")

s

plan_draws.himi (“residemnts fear the development
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. . . 182 . . . ..
crime, parks, recreation and housing. ~~ They also consider nominations from the cities

themselves. In 2009, Relocate America selected Metairie, in Jefferson Parish, and
Mandeville," in St. Tammany Parish as Top 100 Places to Live in the nation.'™ What is most
interesting about the selection of Metairie and Mandeville as desirable relocation destinations is
that these are not communities that have implemented sweeping housing moratoria post-Katrina
relating to multi-family housing or rental housing throughout the jurisdiction.™®® This may be
explained by the fact that little to no post-Katrina tax credit development has been proposed in
these communities. The question arises: why are the communities that have been designated
among the highest opportunity communities in the region not slated for any affordable housing
development?'*®

Conclusion: What can Post-Katrina New Orleans Teach Us About Affirmatively Furthering Fair
Housing?

The post-Katrina rebuilding experience with respect to rental housing has revealed that the path
of least resistance principle has been an abysmal failure. This laissez faire approach threatens to
reinforce racially segregated housing patterns. The post-Katrina development experience has
also helped illustrate the way in which private market forces and government interventions
frequently conspire to create, maintain, and/or reinforce entrenched racial residential segregation.

Orleans Parish, which prior to Hurricane Katrina had a majority of its housing units occupied by
renters and the second highest rate of poverty concentration in the country, sought to reverse a
dynamic whereby the majority of the region’s poor people lived in the parish. The HUD-run
Housing Authority of New Orleans embarked on a massive public housing redevelopment
program that sought to demolish approximately 5000 units of public housing in Orleans Parish
and replace them with fewer deeply subsidized rental units as well as a majority of market rate
units on site.

2 hitp/fop100.relocale-america. com/.

1% According to Mandeville's marketing material posted on the Relocate America website, the city “enjoys a
lifestyle that is quite different from New Orleans, its South Shore neighbor. . . . Mandeville residents have a
common goal: 1o work hard, and support their familics o the best of their ability. Our unemployment rate is
extremely low, and our population continues to grow. Mandeville is the most desired city to live within the fastest
growing parish in the State of Louisiana.” Mandeville, Louisiana Relocation Guide,
http://www.relocateamerica.cony/louisiana/cities/mandeville.

! %1 http://top100.relocate-america. com/.

1% Deon Roberts, Land shortage stifles for large apartment development in New Orlcans, NEW QRLEANS
CITYBUSINESS, May 15, 2006 (“Mike Sevante, St. Tammany Parish council administrator, said the parish has no
moratoriums specifically prohibiting multifamily housing, althongh other types of construction are on hold due to
traffic and drainage concerns.”); buf see Cindy Chang, Updated zoning rules passed; condos banned in parts of
Mandeville, TIMES-PICAYUNT, October 26, 2007, at Metro-1, available ar, 2007 WLNR 21121084 (following a
December 2006 moratorium on multifamily housing in one historic district within Mandeville, the council adopted
restrictions in October 2007 on multi-family development in certain parts of the district, but would allow mixed- usc
multi-family development).

1% Seventy-five percent of the housing stock in Mandeville consists of single family homes; the other 25% is a
mixture of “condos, newly constructed apartments, and three prestigious retirement communities.” Mandeville,
Louisiana Relocation Guide, http://www.relocateamerica.com/louisiana/cities/mandeville.
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At the same time, parishes outside Orleans took concrete action to remove African American
renters that had lived in the parish before Hurricane Katrina. Parishes outside Orleans also took
concrete action to ban the creation of new rental housing opportunities that might increase the
number of African American renters in the parish post-Katrina. Most of the communities
imposing bans and other restrictions on the development of rental housing are claiming that they
have “enough” rental housing. But in determining whether they have “enough” rental housing to
meet the need, they are usually focused on whether the needs of existing residents are being met,
not whether they are meeting their fair share of regional need for rental housing.'*’

Upon closer examination, the first neighborhoods in which federally assisted housing has been
proposed post-Katrina have been those that could be considered the most affordable historically
for those seeking to make upward moves. In other words, communities such as Terrytown, St.
Bernard, and parts of Kenner and New Orleans East might be considered the next rung on the
housing ladder for those wishing to leave high poverty neighborhoods and locate in more
working- or middle-class communities. Low-income and working class white families exercised
these kinds of housing choices when many of these communities were established. U.S. Census
data reflect that, at least in Terrytown, Kenner, and New Orleans East, families of all races had
begun to make these moves in the 1980s and 1990s prior to Katrina. Despite its affordability, St.
Bernard remained overwhelmingly white outside of the Village Square area, which could be
attributable to private market discrimination and limited rental housing. Not surprisingly, these
“second rung” communities took decisive action to exclude new federally assisted housing after
Katrina, and sought to reverse any demographic shifts that were occurring in these
neighborhoods prior to Katrina. On the other hand, the more socioeconomically and racially
homogeneous communities, nationally recognized for their desirability, and arguably less
affordable or accessible to families seeking to escape concentrated poverty and racial
segregation, such as neighborhoods in Metairie and Mandeville, have experienced relatively little
intervention in the form of any proposed housing subsidies or tax credit projects. Accordingly,
the lack of any significant intervention in these more homogeneous communities could explain
the deafening silence with respect to exclusionary zoning activity.

Federally assisted housing programs will continue to perpetuate segregation and poverty
concentration if the path of least resistance continues to govern location decisions.

The irony is that aside from the initial act of intervening to provide the housing subsidy itself, the
federal government yields to a highly decentralized, laissez faire scheme relating to where the
subsidy will be utilized. This is not to suggest that federal housing programs are not heavily
burdened by substantial reporting requirements, myriad and conflicting regulations, and
byzantine organizational structures. It is to suggest that none of the bureaucracy seems to have

187 See Thompson v. HUD, 348 F.Supp.2d at 463, (“It is high time that HUD live up Lo its slatulory mandalc o
consider the effect of its policics on the racial and socio-cconomic composition of the surrounding arca and thus
consider regional approaches to promoting air housing opportunitics for Alrican-Amecrican public housing residents
in the Baltimore Region. This Court finds it no longer appropriate for HUD, as an institution with national
jurisdiction, essentially to limit its consideration of desegregative programs for the Baltimore Region to methods of
rearranging Baltimore's public housing residents within the Baltimore City limits.™).
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ensured that consumers who use federal subsidies have greater access to high quality housing
and greater neighborhood choice than those who do not.

HUD has begun to take some positive steps to fulfill its affirmative mandate to further fair
housing, which is an encouraging sign."®® The federal intervention in the housing market must
encompass more than merely providing a subsidy. The federal intervention in the housing
market should be designed to open neighborhoods not already open, make affordable what is not
already affordable, enable housing subsidies to act as gateways to educational and employment
opportunity, and inform families historically excluded from housing markets about their choices.
Any federal housing interventions that are not so aimed will almost certainly exacerbate existing
racial segregation and poverty concentration, as they have done for decades, and -- as post-
Katrina New Orleans illustrates — will continue to do again, and again, and again. . ..

% HUD's intervention in the St. Bernard exclusionary zoning battle, its settlement in Westchester County, New
York. and its 2011 program initiatives such as the Sustainable Communities Initiative and Choice Neighborhoods
Initiative are all promising signs that HUD will act more affirmatively to fulfill its fair housing obligations in the
future.

31

Mr. NADLER. Thank you.

I will now recognize myself for some questions.

First Mr. Perry. In May 2008, you testified before the Financial
Services Subcommittee on Housing that the State of Louisiana
post-Hurricane Katrina adopted a new building code but removed
all the provisions that would have forced developers to build multi-
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family units in a manner that was accessible for people with phys-
ical disabilities, closed quote. Is there any improvement in terms
of fair housing for people with physical disabilities in the building
code to date in Louisiana?

Mr. PERRY. Unfortunately, there has not been any improvement.
My organization did a study of new construction shortly after that
testimony. We investigated 22 new apartment complexes and found
that every single one, 100 percent of those complexes, failed acces-
sibility tests under the Federal Fair Housing Act.

Mr. NADLER. And they failed the accessibility test under the
ADA?

Mr. PERRY. Not under the ADA. Well, some of them may have
had ADA failures, but we didn’t investigate for the ADA. We inves-
tigated exclusively under the Fair Housing Act.

Mr. NADLER. Now during the same testimony—well earlier, actu-
ally 2 months earlier, you recommended the Congress require mu-
nicipalities to engage in specific activities that further fair housing.
What specific activities do you suggest that we could require mu-
nicipalities to do in order to promote fair housing?

Mr. PERRY. Well, the first is that if organizations or cities are
going to get Federal funding, then they should have inclusionary
zoning ordinances, ordinances that ensure that there will be some
level of construction of affordable rental housing, and it can be
properly integrated into communities. Second is that they should
engage in education and outreach around Fair Housing laws. And
so many communities don’t do anything, but they should en-
gage

Mr. NADLER. You are saying, in other words, as a condition of re-
ceipt of Federal funds, they should have to have inclusionary hous-
ing laws and do outreach?

Mr. PERRY. Absolutely. And last but not least, they've failed to
engage in enforcement, of fair housing laws, and they should en-
gage in enforcement or fund organizations that do engage in en-
forcement, in their communities.

Mr. NADLER. What would your recommendation be to make them
do that enforcement?

Mr. PERRY. Well, I think it’s very simple. It’s that there aren’t
regulations for the affirmatively furthering fair housing require-
ments under the fair housing laws. So if we were to promulgate
regulations, those regulations could require them to do so.

Mr. NADLER. Thank you.

Mr. Rothschild, you have been very critical of the Federal Gov-
ernment in its role in the Gulf Coast rebuilding efforts post-
Katrina today. You have suggested the best approach to rebuilding
occurs by “allowing people in communities to figure out their own
solutions to both short-term and long-term housing problems.” This
approach, in your words, “unleashes their creativity and allows for
that pre-Katrina life closure.” Where does the Federal Government
fit into your bottom-up approach to recovery efforts, if anywhere?

Mr. RoTHSCHILD. The Federal Government has an absolutely
critical role to play in rebuilding and recovery after any kind of dis-
aster like this, and that’s through establishing and enforcing clear
rules of the game, through which people on the ground can make
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informed intelligent decisions about how to go about rebuilding
their communities and their homes.

Mr. NADLER. But if we’re allowing people in communities to fig-
ure out their own solutions to both short-term and long-term hous-
ing problems, how can we do that and have the Federal Govern-
ment establish those policies as you have just suggested?

Mr. RoTHSCHILD. I think that also goes to what I was saying
about the importance of simplicity in programmatic goals and then
simplicity in the execution of those goals.

Mr. NADLER. I mean, in allowing people and communities to fig-
ure out their own solutions, what do you do about protecting people
in communities where those communities engage in discriminatory
practices? What do you do for the people who find themselves sub-
jected to discriminatory ordinances and policies for which the Fed-
eral Fair Housing Act should serve as a check if you do this bot-
tom-up development?

Mr. ROTHSCHILD. As I mentioned at the beginning of my testi-
mony, I am not a legal scholar so that’s not an issue that I could
directly address.

Mr. NADLER. Well, but if you're talking—okay, but if you're talk-
ing about a bottom-up approach, it seems to me you have to make
a recommendation in there either to say, we don’t care about en-
forcing fair housing provisions, or, despite the bottom-up approach,
this doesn’t interfere with the enforcement of fair housing provi-
sions if do you this and that.

Mr. ROTHSCHILD. Again, I think the really critical thing is that
there is certainty about the rules of the game and that the rules
of the game are not constantly changing underneath people’s feet
as they try to rebuild. So it’s important that the government make
those clear, credible commitments regardless of what they are.

Mr. NADLER. Even if theyre clear Federal commitments about
discrimination and fair housing policy, as long as they’re there and
people know what they are, then they can do the bottom-up?

Mr. ROTHSCHILD. It’s dangerous any time the government—it’s
dangerous to the recovery process if government makes a promise
or makes a commitment and government doesn’t follow through on
it.

Mr. NADLER. But if it makes a rule, you may not discriminate.
This is what discrimination is. And that’s okay?

Mr. ROTHSCHILD. I'm sorry. Could you repeat the question?

Mr. NADLER. If it makes a rule—because you said certainty—if
it makes a rule, you may not discriminate in whatever you do, and
here’s how we define discrimination, then that’s okay.

Mr. ROTHSCHILD. It’s important to follow through on the rules
that are created, but it’s also important that those rules be done
in a way—are enacted in a way that people on the ground can un-
derstand and can be expected to follow.

Mr. NADLER. Thank you.

Mr. Morse, in a list of recommendations you've shared with us
today, you include, quote, “The endorsement of the interpretation
of section 804(b), which is the prohibition of discrimination in sale
or rental of housing under Block v. Frischholz.” en banc, the Sev-
enth Circuit found that the Fair Housing Act reaches a broader
range of post-acquisition conduct, which in this case could include
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the condominium board’s repeated removal of a family’s mezuzah
attached to the front door frame of that family’s condo. With such
a favorable ruling, can you discuss the need for Federal legislation
that ensures the reach of the Fair Housing Act includes post-acqui-
sition conduct? And are you aware of other conduct like that which
occurred in the context of religious symbols that dwellers would be
particularly vulnerable to without legislation?

Mr. Morse. Well, I would say, it’s a great ruling for the Seventh
Circuit.

Mr. NADLER. It’s a great what? I'm sorry.

Mr. MoORSE. I said, that’s a great ruling for the Seventh Circuit,
and it’s a great ruling I think for the companion case, the Ninth
Circuit. I don’t know that—the Fifth Circuit, where most of us re-
side and work, yet have that direct advantage of that ruling. The
problem for us is to get consistency and uniformity across the Na-
tion on a specific ruling of that sort. So that’s why we would en-
courage that legislation put that formally in place.

Mr. NADLER. So you would encourage legislation on this?

Mr. MoRSE. I would encourage you to put everything firmly in
place explicitly, given the sometimes hostile interpretative ap-
proach of the courts to the Fair Housing Act.

Mr. NADLER. I will tell you that I designed such legislation after
that mezuzah case came down from a three-panel circuit—I think
it was the Seventh Circuit, but then they reconsidered it in Block,
so we put that on the side. But you are saying that because of the
uncertainty in circuits, we might reconsider that?

Mr. MORSE. I would encourage you to.

Mr. NADLER. Okay. You have discussed the NIMBY syndrome,
Not In My Backyard. We have seen this approach taken with the
Mississippi cottages, which were a response to the problem-riddled
FEMA trailers that were provided to Katrina victims, which I know
seem to be being reused now after the Gulf oil spill, which is in-
credible. But anyway, jurisdictions are now pursuing ordinances
that would eliminate such housing and, again, displaced residents
because they, quote, “don’t want it in their backyard.” We can cre-
ate laws to combat such laws, but in the end, when nothing has
been done to educate individuals, families and communities as to
the importance of having fair and inclusive housing, we will not
truly bring an end to the NIMBY syndrome. What can be done in
terms of education to combat the NIMBY mind-set in your opinion?

Mr. MORSE. Well, on the Gulf Coast, one of the efforts under-
taken was something called Warm Welcome Gulf Coast, which hu-
manized and personified individuals, working families, folks, which
other residents of the Gulf Coast area could readily identify with
and put a human face on folks who are advantaged by having more
inclusionary zoning and more housing opportunity. Those sorts of
things, those very public discussions are essential. There is essen-
tial leadership that needs to be expressed at the local government
level and there has been a paucity of that. So maybe the sort of
education efforts that Mr. Perry was referring to would also add to
it.

But I must tell you, it’s a chronic problem, and it sometimes
seems to me that it needs to have some kind of intervention possi-
bility and either through threatening other funds available to mu-
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nicipalities or through some kind of public interest override. I have
heard of such a thing in some cases where repeatedly multifamily
rentals are vetoed in local government situations, and the devel-
oper in some jurisdictions can appeal to the courts to say, I have
made every possible—I have met every possible requirement and
this is just an instance of NIMBY. And if you meet a certain set
of standards—I think that’s a rule that may be in place in Massa-
chusetts—some version of that sort of override has got to be avail-
able because there are some stubbornly recalcitrant jurisdictions
where just education——

Mr. NADLER. Nothing will ever work.

Mr. MoORSE. Correct.

Mr. NADLER. Thank you. Now you have also testified before other
Committees in Congress on the serious housing barriers to lower-
income families with limited reading, literacy or financial literacy
abilities. Are there still requirements for housing assistance that
make the acquisition of such assistance impossible or unnecessarily
difficult for low-income families that are limited in reading or lit-
eracy or financial literacy skills?

Mr. MoRrseE. Well, last year, for example, Mississippi received a
series of vouchers to try to help very low-income renters who were
being pressured to leave FEMA trailers and MEMA cottages to ac-
cess affordable rental in the area. And the multistep process folks
had to go through to achieve eligibility and actually convert that
voucher into a location was a serious problem. And in fact, the
State officials, folks with whom we’ve had not an especially warm
relationship, reached out to us and asked us to help try and in-
crease the usage of those vouchers. So the answer is, yes, there is
that sort of need. And it needs to

Mr. NADLER. There is what?

Mr. MORSE. There is a sort of need to provide—I would call it
just extra strong case management and extra strong explanations
and very careful sort of guiding people through some of these proc-
esses. It’s even more true when folks are in displaced situations
and their minds are distracted

Mr. NADLER. So, in other words, you are saying that—you use
the phrase case management to help people through the bureauc-
racy and the forms and so forth.

Mr. MORSE. In certain cases, I do think that’s an important part
of the process. And I think that there are thousands of people in
the Gulf region who have just walked away in futility and are liv-
ing with other relatives just because they can’t

Mr. NADLER. So what would you think of a provision of law that
said that X percent of any grant had to be used by local govern-
ment either to do it itself or to subcontract with some private orga-
nization to provide case management services to applicants?

Mr. MORSE. I think it’s a worthwhile approach. But I would cer-
tainly encourage Congress to consider urging municipalities to
bring in nonprofit community organizations which, generally
speaking, have warmer, more approachable relationships with the
disadvantaged populations you are trying to deal with. A lot of
times just trying to do the case management through the city peo-
ple is just reproducing the same problem over and over again.
These folks are the same folks that can’t help them in the first in-
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stance get through the process, so they need someone who can
function more as an advocate, Mr. Chairman.

Mr. NADLER. So you would say that even if the purpose of this
division of the city government with the function of the advo-
cates

Mr. MoORSE. Well, I have yet to encounter that where I live, sir.
I have yet to encounter that kind of city government official where
I live. So I'm unfamiliar with that.

Mr. NADLER. Okay. Now you have previously described FEMA’s
failure to provide elderly and disabled displaced storm victims with
suitable housing. You noted that the Federal Government needs to
improve its performance with disability access in catastrophic dis-
asters. What do you think we should do, Congress should do, to en-
sure that appropriate housing for elderly and disabled disaster vic-
tims is afforded properly in the future?

Mr. MORSE. If you are talking about postdisaster, I think the
thing that Congress needs to do is, they need to not leave unfet-
tered discretion to Governors on what to set the priorities at. Con-
gress needs to be more directive in how it tells States to spend
money. In Mississippi, it was more than 3 years before our State
started actually spending money on any rental program. What Con-
gress could do is say, for particularly elderly disabled folks, folks
who are especially vulnerable and do not have the ability to lift a
hammer and pull themselves up by their bootstraps, is to say, early
dollars that you spend need to go out to the most vulnerable popu-
lations. We figured the folks who got the money in Mississippi, by
about a rate of 80 percent, were relatively wealthy or insured folks,
folks who could earn their way or borrow their way or get insur-
ance to hire somebody to take care of their needs.

Mr. NADLER. Do you think the State government and local gov-
ernment doesn’t make such judgments?

Mr. MORSE. I am just saying that historically that is not what
we have seen in either Louisiana or Mississippi. This is not unique
to Mississippi. The thing that I am suggesting you do is to be more
explicit and directive and formulaic in the way that you use these
moneys.

Mr. NADLER. We should be more explicit and formulaic in direct-
ing money in ways that make obvious sense, that benefit the most
vulnerable populations, in the expectation that if we don’t do that,
the States often won’t.

Mr. MORSE. Precisely. When you and other Members of Congress
came to the coastal area, your sympathies were excited by elderly,
disabled folks knee deep in mud. Well, unfortunately, since nobody
put it into the law, they did not get the early money that you
would have wished them to get. I am encouraging you to be more
explicit about that next time around.

Mr. NADLER. Thank you.

Professor Seicshnaydre, a couple of years ago, you said that post-
Katrina planning has resulted in two false choices when it comes
to affordable housing options. The options are to either, one, keep
public housing as it was before the storm, meaning segregated, or
two, remove blight, redevelop it, and attract market rate tenants
to reduce the number of affordable apartments, which I assume
would mean segregated. As this August will mark the fifth-year an-
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niversary of Katrina, are we now at a point where we have real
choices when it comes to affordable housing options? If so, how
have these housing options been pursued and implemented?

Ms. SEICSHNAYDRE. Chairman, that question runs directly into
the discussion about the NIMBYism that I think we’ve all com-
mented on today. And that is that, unfortunately, we’ve seen a dis-
connect between public housing redevelopment policy and policy to
create more regional, inclusive approaches to providing affordable
housing. If we'’re focused on tearing it down, but we’re not focused
on creating access and inclusion in a metropolitan area, then have
we really succeeded in deconcentrating poverty? Though justifica-
tions for the public housing redevelopment programs are to
deconcentrate poverty.

Mr. NADLER. Say that again.

Ms. SEICSHNAYDRE. Many of the justifications fueling the rede-
velopment of public housing are based on the notion that public
housing historically has concentrated poor people and has seg-
regated them racially and economically.

Mr. NADLER. And you are saying we shouldn’t do that again, ob-
viously.

Ms. SEICSHNAYDRE. We shouldn’t do that again. But when we go
about fixing that, we need to have a comprehensive approach so
that we’re not just tearing it down without making sure people
have a place to go. And unfortunately, in New Orleans—and I don’t
think New Orleans is so unique to other communities in this re-
spect—unfortunately, what we’ve seen is, we tore it down, but we
didn’t make sure that on a regional basis, we were ensuring that
folks had a better place to go.

Mr. NADLER. So you are saying that if you tore it down x units
of low-income housing, you weren’t making sure that in the recon-
struction you were replacing at least x units of low-income housing
in the region?

Ms. SEICSHNAYDRE. Certainly there was not one for one replace-
ment and that was a matter of great concern.

Mr. NADLER. Do you think Congress should mandate a one-for-
one replacement?

Ms. SEICSHNAYDRE. I would recommend that Congress reconsider
that and put back in a one for one replacement provision.

Mr. NADLER. Back in, it used to be there?

Ms. SEICSHNAYDRE. Used to be.

Mr. NADLER. When was it there?

Ms. SEICSHNAYDRE. I would have to—I'm not positive about that.

Mr. NADLER. Are we talking ancient history or until 5 years ago.

Ms. SEICSHNAYDRE. I'm thinking maybe in the 1990’s.

Mr. NADLER. In the 1990’s, such a requirement which had been
there was removed?

Ms. SEICSHNAYDRE. I believe that it was eliminated, yes.

Mr. NADLER. Whenever it was eliminated, do you know what was
the rationale at that time?

Ms. SEICSHNAYDRE. Probably expense.

Mr. NADLER. Okay. Now you have argued that a just public hous-
ing policy would be resident-conscious, meaning it would be resi-
dent-driven and focused on the residents who lived in public hous-
ing before the makeover. That’s what we were just talking about
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in fact. Are you aware of a city, town or other jurisdiction that has
implemented a successful resident-conscious public housing policy?

Ms. SEICSHNAYDRE. Well, unfortunately, the jurisdictions that
have really managed to embark upon a resident-conscious approach
are jurisdictions in which there has been litigation. So where hous-
ing authorities and HUD have been sued for historic segregation in
their programs, consent decrees have emerged that have brought
residents to the table and ensured that, over time, housing authori-
ties and municipalities, you know, remedied historic segregation in
a way that included residents.

Mr. NADLER. And those policies have been implemented in var-
ious places?

Ms. SEICSHNAYDRE. Yes.

Mr. NADLER. And how have they worked out?

Ms. SEICSHNAYDRE. Well I think in communities like Dallas, in
communities where—Baltimore is still—they’re still struggling to
implement—actually, they’re still negotiating a remedy. Chicago
had the Gautreaux litigation that had a remedy in place for dec-
ades. Those communities are further along. I don’t think we can
say that they’ve managed to eliminate racial segregation in their
metropolitan areas, but they are further along than certainly we
are in New Orleans.

Mr. NADLER. Okay. And finally, as we discuss these fair housing
issues in the context of Katrina—we are all aware that these issues
of discrimination and housing sales, rentals, financing occurred
throughout the entire country—not in the exact form necessarily.
But overall they necessarily do. Aside from re-establishing the one-
for-one replacement rule, what recommendations would you have
for Federal legislation that could strengthen and improve the Fair
Housing Act?

Ms. SEICSHNAYDRE. I would strongly recommend that we look at
the affirmatively furthering fair housing provision as kind of the
missing link in ensuring that when we intervene in the housing
market, when the Federal Government intervenes in the housing
market, that it does so in a way that promotes a more regional ap-
proach, that it promotes inclusion, and that affordable housing can
be provided in a way that gives people more housing choice and ac-
cess to high-opportunity neighborhoods. There is some hope on the
horizon. There are some programs in HUD’s 2011 budget that give
us some hope that we can move in a positive direction.

But I think, with respect to Congress, the affirmatively fur-
thering provision needs to be better defined. We need a private
right of action, and we need to make sure that HUD actually en-
forces it.

Mr. NADLER. Private right of action is very important here.

Ms. SEICSHNAYDRE. Yes.

Mr. NADLER. Thank you. I thank the witnesses.

Without objection, all Members will have 5 legislative days to
submit to the Chair additional written questions for the witnesses,
which we will forward and ask the witnesses to respond as prompt-
ly as they can so that their answers may be made part of the
record. Without objection, all Members will have 5 legislative days
to submit any additional materials for inclusion in the record. And



146

we're thanking the Members and thanking the panelists and the
witnesses.

This hearing is adjourned.

[Whereupon, at 3:33 p.m., the Subcommittee was adjourned.]
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MATERIAL SUBMITTED FOR THE HEARING RECORD

Hearing Statement of
Ranking Member F. James Sensenbrenner, Jr.
Subcommittee on the Constitution
Hearing on “Protecting the American Dream Part III: Advancing and Improving the Fair
Housing Act on the 5-year Anniversary of Hurricane Katrina”

Thursday, July 29, at 2:00 p.m. in Room 2141 Rayburn

This purpose of this hearing is to explore potential gaps in the fair housing
laws that some argue were exposed by the events following the devastation caused
by Hurricane Katrina in 2005.

Whatever Congress may decide about the merits of those arguments, it
should make such a decision having a more complete understanding of the role
dysfunctional layers of bureaucracy had on the availability of housing and other
resources.

Congress should also reject the use of litigation that relies on the Justice
Department’s assertion of legal theories that go beyond those that are authorized
by statute. As I have mentioned in previous hearings on similar topics, one such
theory involves what are called “disparate impact” claims. The Obama Justice
Department has made it clear it intends to follow the Clinton Administration and

file more such claims.

(147)
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“Disparate impact”™ lawsuits challenge practices that lead to statistically
worse results for a particular group relative to other groups without alleging that
the practice is actually discriminatory in its terms, design, or application. That is,
disparate impact lawsuits claim there is discrimination when there is often no
discrimination at all under any reasonable definition of the term.

The abuse of the disparate impact theory in courts has had real-world
consequences. There were many pressures on mortgage lenders to relax the
standards under which loans were extended in the 1990°s. But one factor was the
Clinton Administration Justice Department’s aggressive pursuit of disparate impact
claims in which it sought to prosecute entities whose mortgage lending policies did
not intentionally discriminate, but only had a disparate impact on one group or
another.

In 1998, for example, Clinton Administration Housing Secretary Andrew
Cuomo announced the results of a federal lawsuit settlement in which a bank was
forced to extend $2 billion in loans to people who posed a greater credit risk.
Secretary Cuomo even admitted during a press conference televised on C-Span that
“the 2.1 billion, lending that amount in mortgages, will be a higher risk and I’'m
sure there’ll be a higher default rate on those mortgages than on the rest of the

portfolio.”
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A leading article published in the Banking Low Journal at the time made
clear that “Lenders relying on written standards and criteria in making decisions as
to whether to grant a residential mortgage loan application run the risk of exposure
to liability under the civil rights law doctrine known as disparate-impact analysis
... Several underwriting guidelines that are fairly common throughout the
mortgage lending industry are at risk of disparate-impact analysis [including]
creditworthiness standards.”

These lawsuits pressured lenders to bend traditional and time-tested
accounting rules and extend more mortgages to many who could not afford them.
These relaxed lending standards are now widely regarded as being a prime cause of
the current financial crisis. Even the Washington Post editorialized that "the
problem with the U.S. economy ... has been government's failure to control
systemic risks that government itself helped to create. We are not witnesses a
crisis of the free market but a crisis of distorted markets ... [GJovernment helped
make mortgages a purportedly sure thing in the first place.”

As one economist wrote recently in the Wall Street Journal, in addressing
housing policy, “political leaders must face up to the actual causes of the ... crisis,
not fictitious causes that fit political agendas and election strategies.”

In our efforts to enforce the nation’s housing laws, I hope we do not repeat

past mistakes. 1look forward to hearing from all our witnesses today.

V%)
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Congressman Henry C. “Hank” Johnson, Jr.

Statement for the Hearing on
“Protecting the American Dream Part I1I:
Advancing and Improving the Fair Housing Act on the 5-Year
Anniversary of Hurricane Katrina”

July 29, 2010

Next month marks the five year anniversary of Hurricane Katrina. Hurricane
Katrina was one of the strongest storms to hit the United States over the past 100
years. It was one of the worst natural disasters that the United States has ever

experienced and caused widespread devastation along the Gulf Coast.

Hurricane Katrina also touched upon my home state of Georgia with heavy rains,

damaging winds, and tornadoes that damaged homes and lives.

As aresult of Hurricane Katrina, nearly 2,000 people lost their lives, many more

were injured, and thousands lost their homes.
Some people in the Gulflost everything and their lives were turned upside down.

Further, many of the Hurricane Katrina victims were facing difficult living

conditions before the hurricane struck.

According to the Center on Budget and Policy Priorities, African Americans made

up a disproportionate share of the hurricane’s victims.

Unfortunately, a lack of affordable housing continues to plague the area for those

who need it most.

St. Bernard’s Parish has been accused of keeping low-income, working black

families from living there.
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Just last year, a federal court has ruled twice that St. Bemard Parish has violated

the Fair Housing Act in deciding who could move in and had to stay out.

With the demolition of four major housing complexes in New Orleans in 2007, the
long-term housing needs of low-income Katrina victims has been difficult to meet.
Now, more than ever, the Fair Housing Act is of extreme importance. Especially

for those who have lost their homes because of Hurricane Katrina’s wrath.

All Americans have the right to be treated equally and free from discrimination.
Although the Fair Housing Act has been in existence since 1968, many, especially

minorities, are experiencing housing discrimination.

As we mark the 5-year anniversary of Hurricane Katrina, we must ensure that our
fair housing laws are strictly enforced to protect everyone, especially the most

vulnerable, in our society.

Tlook forward to hearing from our witnesses about what Congress can do to
improve the Fair Housing Act to further prevent and eradicate housing

discrimination.

The Chairman has held a series of hearings on the Fair Housing Act and T thank

him for his leadership on this issue.

Thank you and I yield back the balance of my time.
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Responses to Congressman Henry C. “Hank” Johnson, Jr.’s Witness
Questions for the Hearing on Protecting the American Dream Part Ill:
Advancing and Improving the Fair Housing Act on the 5-Year
Anniversary of Hurricane Katrina

November 17, 2010

1. As Executive Director of the Fair Housing Action Center, what are
the most common types of housing discrimination cases your
clients encounter?

The Greater New Orleans Fair Housing Action Center (GNOFHAC) receives
hundreds of complaints each year. Generally 509 of our clients complain
of discrimination based on their race or color. Approximately 30%
complain of discrimination based on their disability. Approximately 10% of
our clients complain of discrimination based on their national origin. The
remaining 10% are spread among the remaining protected classes.

2. Please describe some of the educational and outreach activities the
Center conducts.

The Greater New Orleans Fair Housing Action Center contacts
approximately 200,000 people each year through education and outreach
activities. Each year we produce public service announcements (psa)
about fair housing and the services we provide. Over the years we’ve done
psa’s on television, radio and print. Copies of the psa’s can be downloaded
at www.gnofairhousing.org. In addition, the GNOFHAC staff does a number
of fair housing trainings. We lead trainings for both housing professionals
and consumers. These trainings have allowed us to have face to face
contact with more 1000 individuals annually.

3. You testified that you are the President of the Louisiana Housing
Alliance. As you work with that organizations, what are your
thoughts about the state of adequate low-income affordable
housing in Louisiana? Do you have any figures on how many
individuals are on waiting lists, Louisiana, for low-income affordable
housing?

Affordable housing is severely lacking in Louisiana. New Orleans provides
an example of the difference between the affordable housing need and the
affordable housing supply in the State. For example, while the local housing
authority has reduced the net number of public housing units by more than
half to just over 2000 units, since hurricane the number of homeless
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residents in New Orleans has doubled from 6,000 to approximately 12,000
according to Unity for the Homeless, a New Orleans homeless advocacy
organization. The Louisiana Housing Alliance Staff engaged in a recent
state tour and poll. Consistently among housing organizations and
consumers, the common cause for concern was the lack of affordable
housing.

Some have questioned the call for more affordable housing given the
record amount of low income housing tax credits allocated to Louisiana to
build affordable housing. Unfortunately, neighborhood opposition delayed
construction on many developments. Later when developments were
prepared to proceed, tax credits had waned in value due to the downturn in
the national financial market. Gulf Opportunity Zone Tax Credits were not
included in recent federal tax credit exchange and extension programs and
as a result they have become rather valueless. Numerous projects
including the redevelopment of two of New Orleans public housing
developments have stalled as a result leaving poor Louisianans with few
housing options.

| have attached a recent study by the Greater New Orleans Community
Data Center that lays out the details of New Orleans’ housing market.

4. In your written testimony, you mention problems with the Road
Home Program which was designed to assist Louisiana
homeowners affected by Hurricane Katrina rebuild their homes.
Please share any specific instance of problems individuals face with
the Road Home Program.

The Road Home Program has had nearly 230,000 applicants. About
150,000 have been deemed eligible for the program. As such, the number
of individual problems are immense. Rather than attempt to relay a small
number of individual problems that may or may not be representative of the
program’s failures, | have listed newspaper articles that tell representative
stories. | would note that generally the program failures fall into one of two
major categories: bureaucratic failures and flaws in the grant calculation
formula.

http://www.nola.com/opinions/index.ssf/2010/10/
lovisian v jindal Html

http://fsrn.org/audio/home-rebuilding-program-louisiana-has-faced-
tr les-five-years-after-katrina/7377

http://216.87.191.15/News/Louisiana/Katrina/Rebuild/
H hould Roll On Louisiana R Hom




155

hitp://www.southernstudies.org/2009/08/paving-the-road-home-new-
orleans.htm

http://www.louisianaweekly.com/news.php?viewStory=2035

http://thelensnola.org/2010/04/22/nora-elevation-problem/

http://pogoblog.typepad.com/pogo/2009/09/the-far-too-long-and-winding-
road-home-program.htmi

http://www.thedefendersonline.com/2010/07/30/court-finds-“strong-
inference”-of-discrimination-in-louisianahud-post-hurricane-recovery-
program/

5. What can be done to improve the Road Home Program?

The Program could benefit from any number of tweaks and changes. But
there are two fundamental changes that would have the greatest chance of
getting residents back into their homes. First, the program should change
its formula both prospectively and retroactively to pay residents based on
the present day cost of rebuilding their homes rather than the pre-Katrina
value of their homes. As noted in my testimony and a recent New York
Times Editorial, a large portion of New Orleans’ housing remains blighted
because homeowners who participated in the Road Home Program remain
short of the capital required to rebuild. Repairing this formula gap would
allow homeowners to receive grant awards that would allow them to fully
repair their homes.

Second, the program needs more funding. It is estimated that reforming
the formula in a manner consistent with the formula noted above, may cost
as much as $1.5 billion for the entire State of Louisiana. The additional
funding may be key to returning New Orleans and Louisiana to their pre-
Katrina status.
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George Mason University

October 21, 2010

Congressman Henry Johnson, Jr.
House of Representatives

Committee on the Judiciary

Attn: Matthew Morgan

B-353 Rayburn House Office Building
Washington, D.C. 20515

Re:  Witness Questions for the Hearing on Protecting the American Dream Part IIT: Advancing

and Tmproving the Fair Housing Act on the 5-Year Anniversary of Hurricane Katrina

Dear Congressman Johnson:

Thank you for your questions regarding my testimony before the Subcommittee on the
Constitution, Civil Rights, and Civil Liberties on July 29, 2010. I address them individually
below.

Question 1: As you know, there have been concerns about the Road Home Program. What
suggestions do you have for improving this program?

Response: As I discussed in my testimony, the Road Home program was plagued with problems
from the start because it was not intended to be solely a compensation program. Rather, it was
made exceptionally complex, both from the point of view of homeowners and the officials charged
with administering it, because it sought to plan Louisiana’s recovery from the top down. Not only
was the application process cumbersome, numbering some 57 discrete steps in the beginning, but
it released money in tranches rather than all at once. It also penalized homeowners who chose to
rebuild outside of Louisiana or who took more than 180 days to find a new home. A program that
was truly just about compensation for homeowners and landlords who suffered damage or
destruction as a result of Katrina would not have had these strictures.

There is little that can be done to salvage the program at this point, but policy makers can learn
from the Road Home experience for the future. Here are some key lessons:

* Make programs as simple and transparent as possible. Complex programs that serve
competing or contradictory goals, such as the Road Home program, frustrate the people
that these programs are intended to assist. What we saw in Louisiana in particular was that
the complexities of the Road Home and other federal and state programs redirected the
time, energy, and resources of people away from productive ends (such as repairing homes
and businesses) towards the navigation of complex bureaucracies. This acts, in effect, as a
tax on valuable resources.

3301 North Fairfax Drive, Suite 450, Arlington, VA 22201 Phone: (703y993-4930  Fax:(703)993-4935  www.mercatus.org
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*  Fight fraud ex post, not ex ante. Waste, fraud, and abuse are of serious concern, and such
acts should be identified and thoroughly prosecuted. Nevertheless, public policy should
not penalize the vast majority of applicants who are honest by subjecting them to excessive
compliance requirements. Such requirements delay rebuilding and are particularly taxing
in the aftermath of disasters when records have typically been damaged or destroyed. 1Itis
better to vigorously prosecute fraud after the fact; accountability and transparency need not
mean delays.

*  Make programs flexible for citizens. The purpose of post-disaster housing policy should be
to empower people and their communities to make those decisions that are right for them.
My response to question 2 addresses this point in more detail. Flexibility occurs when
public policies provide tools for people to create their own solutions rather than when
policies attempt to pre-ordain the solutions.

* Do not make legislative promises that cannot or will not be fulfilled. Any compensation
program should have its rules clearly laid out from the start. Making promises that people
pin their hopes on but fail to materialize slows rebuilding and sows mistrust towards future
promises.

Our research suggests that people and communities can recover effectively from disasters from the
bottom up, as long as public policy creates and enforces clear rules for them to do so. By
muddying the rules rather than clarifying them, the Road Home program slowed recovery efforts.

Question 2: 1n your written testimony, you state that flexibility is an effective key to post-
Katrina housing policy. You suggest that we should allow people to figure out their own
solutions to the housing problems individuals in Louisiana are facing. T have two questions.
First, practically speaking, how would this work? Second, is it not true that we need
government policies like the Fair Housing Act in place, especially with discrimination that
has occurred recently in St. Bernard’s Parish?

Response: In the course of our research, we documented dozens of creative housing solutions
from residents of Louisiana and Mississippi. Some stayed with family or friends and commuted
back to their damaged homes on weekends to fix them. Others decided against rebuilding their
old homes. Some are building or fixing up new homes in Louisiana or elsewhere. Some
homeowners decided they were better off becoming renters. Some small-business owners lived in
their businesses in order to fix them up to reopen quickly. One nurse in New Orleans’s Lower
Ninth Ward decided that her home would be more valuable as a health clinic for the community
than as her residence.

What is clear is that there is no “one-size-fits-all” solution for either short-term or long-term
housing after disasters, just as there is no single solution to achieve housing security for families
during normalcy.

Just as families and landlords buy, sell, rent, and lease homes every day, these transactions can

still occur after a disaster, provided that the “rules of the game™ are clear for all those involved.
Programs such as the Road Home, which create “signal noise,” a term I discuss in my written

3307 North Fairfax Drive, Suite 450, Arlington, VA.22201 Phone: (703)993-4930  Fax: (703)993-4935  www.mercatus.org
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testimony, make these rules less clear. This lack of clarity hampers the ability of markets and civil
society, including the nonprofit groups that have played such a critical role in rebuilding, to
quickly and efficiently provide housing.

The best way to help households find housing after a disaster is to provide housing vouchers with
as few strictures as possible. Trailers might make sense for some households but not for others.
Indeed, many people we interviewed were grateful for the fact that they could put trailers in front
of their homes while they were rebuilding them. But others were consigned to FEMA trailer parks,
miles away from jobs and stores and services. This is a mistake that we should not repeat.

1 have no particular expertise on enforcement of housing discrimination laws. What our research
suggests is that if governments make a commitment to specific policies, they should be willing
and able to carry them out. Tt is critical that everyone understand the rules, including what actions
or inactions meet with government sanctions, and that governments make clear, credible
commitments to carry out those sanctions.

Thank you again for your interest in my testimony, and I hope that my responses prove helpful to
you.

Respectfully,

ot Pt g

Daniel M. Rothschild

3301 North Fairfax Drive, Suite 450, Arlington, VA 22201 Phone: (703)993-4930  Fax: (703)993-4935  www.mercatus.org
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A Mississippi Non-Profit Corporation

November 8, 2010

Attention: Matthew Morgan
Committee on the Judiciary
B-3553 Rayburn House Office Building
Washington, DC 20515

re: Responses to Questions of Congressman Henry C. “Hank” Johnson
Dear Mr. Morgan:

Please convey my thanks to Chairman Nadler and Representative Johnson for the set of
questions arising from the July 29, 2010 hearing on the American Dream, Part III: Advancing
and Improving the Fair Housing Act on the 5-year Anniversary of Hurricane Katrina.

Attached are my responses to these questions for inclusion in the record.

With personal regards, I am,

Very Truly Yours,

f22 a/}/mk_..,

Reilly Morse
Senior Attorney, Gulf Coast Office
Mississippi Center for Justice
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Questions for Mr, Morse:
1. Inyour legal clinics, what are the most common housing discrimination cases you encounter?

Answer: The most common cases since Hurricane Katrina have been local government zoning
and permitting decisions which use various pretexts to block the placement or construction of
low-income housing out of fear of increased concentration of African American, Hispanic, or
other racial minority individuals or families as tenants, all of which tend to disproportionately
more heavily rely upon federally subsidized housing. The next most frequently encountered type
of discrimination concerned persons with disabilities who were not adequately served or
accommodated by housing providers such as the Federal Emergency Management Agency and
the Mississippi Emergency Management agency.

2. Since Hurricane Katrina, what is the status of low-income housing for individuals in
Mississippi? Seniors? Do you have any information on how many individuals may be on
waiting lists to receive such housing?

Answer: There are several post-Katrina studies of low-income and aftfordable housing for
individuals in Mississippi. They include one by the Rand Gulf States Policy Institute, several on
rental housing by W. S. Loper and Associates and four by the Mississippi Housing Data Project.
While these studies use different methodologies and time frames for measuring conditions and
affordability, they generally agree that in the immediate aftermath, and for several years
afterwards, rental rates spiked, which disproportionately burdened low-income individuals and
families who sought affordable, safe, and habitable housing. As tax-credit financed properties
and other Katrina CDBG-funded programs were completed, the shallow subsidy rental market
became overbuilt, while the deep subsidy rental market remained underserved. See Rand report,
pp- 30-31, (narrative description); Loper 2010 report, p. 16 (6% vacancy rate for all assisted
housing, 0% vacancy rate for traditional public housing); MHDP Report, June 2010, p. 9
(showing 1% vacancy rate for deep subsidy apartments).

Mississippi Center for Justice has no independent current information about waiting lists for
individuals seeking public housing or voucher assistance. However, we understand that this
information is currently maintained by the housing authorities in the atfected areas, which
include Mississippi Regional Housing Authority V111, Biloxi Housing Authority, and Bay-
Waveland Housing Authority.
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3. Poverty was an issue that affected Mississippi before Hurricane Katrina. What can Congress
do to ensure that Mississippi builds back better than before?

Continued Congressional oversight of the actions of HUD and Mississippi in the remaining
approvals and uses of Katrina CDBG funds is an appropriate step to take. An Inspector General’s
report should be prepared on whether Mississippi’s programs as implemented met the HUD
overall benefit requirement for low- and moderate-income persons. In the future, Congress
should never again include provisions that (1) allow HUD to reduce or waive the percentage
requirement to spend funds to benefit low and moderate income person or (2) require HUD to
accept a state’s action plan for use of disaster block grant funds, as was apparently done in the
December, 2005 appropriation, Public Law109-148.

4. Currently, the Fair Housing Act does not prohibit discrimination based upon source of
income. Please discuss the problems individuals, who depend on government funds for
survival, face when searching for affordable housing in Mississippi.

In Mississippi, as elsewhere, discrimination based upon whether or not a landlord accepts a
housing voucher, or whether the source of income is “acceptable,” has been a pervasive
phenomenon. This is not an area, however, where our organization has developed any detailed
local statistical data. Our organization endorses the position set forth in The Future of Fair
Housing, as recounted in the testimony of our national affiliate’s executive director, Barbara
Arnwine of the Lawyers’ Committee for Civil Rights Under Law, before this committee on
March 11, 2010, at pp. 10-11.

“Discrimination bascd on source of income can have a profound clfect on the housing
choices that arc available to home scckers including an cffcet of perpetuating
neighborhoods that are racially and economically impacted. For that reason, a systemalic
cxamination of the need [or an amendment o the Fair Housing Act Lo prohibit
discrimination based on source of income is necded.”



162

Responses of Stacy Seicshnaydre, October 28, 2010'

to

Congressman Henry C. Hank Johnson, Jr.

‘Witness Questions for the Hearing on Protecting the American Dream Part TIT:
Advancing and Improving the Fair Housing Act on the 5-Year Anniversary of
Hurricane Katrina
July 29, 2010

1. Tn your written testimony, you state that federally assisted housing programs in
New Orleans have operated as engines of segregation and poverty concentration,
rather thau as gateways of opportunity for low-income African Americans. Iu your
testimony, you state that Hurricane Katrina offered an opportunity for a new, more
inclusive New Orleans where federally assisted housing could respond to the
regional housing needs of the community. In the five years since Hurricane Katrina
has hit New Orleans, has this been the case?

Orleans Parish, which prior to Hurricane Katrina had a majority of its housing units
occupied by renters and the second highest rate of poverty concentration in the country, sought to
reverse a dynamic whereby the majority of the region’s poor people lived in the parish. The
HUD-run Housing Authority of New Orleans embarked on a massive public housing
redevelopment program that sought to demolish approximately 5000 units of public housing in
Orleans Parish and replace them with fewer deeply subsidized rental units on site as well as a
majority of market rate units.

Meanwhile, neighboring jurisdictions acted aggressively to avoid any demographic shifts
that new rental housing, particularly new government-assisted rental housing, might bring,

Rental bans proliferated throughout the region, primarily in communities that had previously

served as affordable suburban alternatives for lower- and middle-income whites in prior decades.

! The responses to thesc questions arc in part cxcerpted from an article to be published in Volume 60, Tssue 3 of the
Catholic University Law Review, cntitled How Government Housing Perpetuates Racial Segregation: Tessons from
Post-Katrina New (rleans.
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These communities sought not only to prevent the development of new rental housing, but to
limit the repair of rental housing that pre-existed the storm. Most of the communities imposing
bans and other restrictions on the development of rental housing have claimed that they have
“enough” rental housing. But in determining whether they have “enough” rental housing to meet
the need, they are usually focused on whether the needs of existing residents are being met, not
whether they are meeting their fair share of regional need for rental housing.

Upon closer examination, the first neighborhoods in which government-assisted housing
has been proposed outside of Orleans post-Katrina have been those that could be considered the
most affordable historically for those seeking to make upward moves. In other words,
communities such as Terrytown, St. Bernard, and parts of Kenner and New Orleans East might
be considered the next rung on the housing ladder for those wishing to leave high poverty
neighborhoods and locate in more working- or middle-class communities. Low-income and
working class white families exercised these kinds of housing choices when many of these
communities were established. U.S. Census data reflect that, at least in Terrytown, Kenner, and
New Orleans East, families of all races had begun to make these moves in the 1980s and 1990s
prior to Katrina. Despite its affordability, St. Bernard remained overwhelmingly white outside of
the Village Square area, which could be attributable to private market discrimination and limited
rental housing. These “second rung” communities took decisive action to exclude new rental
and/or government-housing after Katrina, and sought to reverse any demographic shifts that were
occurring in these neighborhoods prior to Katrina.

On the other hand, several sociceconomically and racially homogeneous communities,
nationally recognized for their desirability, and arguably less affordable or accessible to families

seeking to escape concentrated poverty and racial segregation, such as neighborhoods in Metairie
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and Mandeville, have experienced relatively little intervention in the form of any proposed
housing subsidies or tax credit projects. Accordingly, the lack of any significant intervention in
these more homogeneous communities could explain the deafening silence with respect to
exclusionary zoning activity.
2. Many low-income individuals in New Orleans are not going to be purchasing homes,
but looking for suitable places to rent to raise their families. In your opinion, are

there issues with renters refusing to rent to individuals who use vouchers? If so,
please discuss.

There is a recent study to support the conclusion that voucher discrimination inhibits the
use of vouchers in the greater New Orleans area, thus denying choice and opportunity to poor
persons in the region.? The GNOFHAC Housing Choice Report finds that throughout the New
Orleans area, “[l]andlords denied voucher holders the opportunity to rent units eighty-two
percent (82%) of the time, either by outright refusal to accept vouchers or by the addition of
insurmountable requirements for voucher holders making it impossible for voucher holders to

rent units.”>

The GNOFHAC Housing Choice Report also suggests that there is reluctance on the part
of suburban jurisdictions to accept transfers from inner city voucher holders seeking to use
vouchers in suburban neighborhoods. According to the Report’s authors, “[t]he Housing
Authority of New Orleans currently accepts voucher transfers from other jurisdictions in the

region, however neighboring jurisdictions do not as readily accept transters. Therefore, voucher

? See GREATER NEW ORLEANS FAIR HOUSING ACTION CENTER, HOUSING CHOICE IN CRISIS: AN AUDIT REPORT ON
DISCRIMINATION AGAINST HOUSING CHOICE VOUCHER HOLDERS IN THE GREATER NEW ORLEANS RENTAL HOUSING
MARKFET, HITP://WWW,GNOF ATRHOUSING. ORG/PDES/HOUSDIGCHOICEINCRISIS2009.PDF (2009) (cmphasis in
Qrigiml) (hercinafter, GNOFHAC Housing Choice Report).

“1d at8.
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holders face limited regional choice, hampering economic and racial integration on a regional

level ™

3. How can Congress improve the Fair Housing Act to prevent federally assisted
housing programs from causing segregation?

Government-assisted housing programs will continue to perpetuate segregation and
poverty concentration if the federal government continues to yield to a highly decentralized,
laissez faire scheme relating to where the subsidy will be utilized. Thave elsewhere described
this phenomenon as the “path of least resistance” approach. The legislative history to the Fair
Housing Act suggests that HUD’s affirmative duty to further fair housing “was seen as a way of
buttressing existing legal resources in order to mount a stronger attack on ‘the widespread
problem of segregation in public housing.””> A more vigorous enforcement mechanism must be
enacted to fulfill this vision, therefore. Congress should amend the Fair Housing Act to create a
private right of action to enforce the requirement at 42 U.S.C. §3608(e)(5) that HUD and other
recipients of federal funding affirmatively further fair housing. In this way, Congress can ensure
that “HUD use[s] its grant programs to assist in ending discrimination and segregation, to the
point where the supply of genuinely open housing increases.”®

Further, Congress and HUD must not reward exclusionary jurisdictions by continuing to
fund them. As post-Katrina New Orleans demonstrates, without strong inclusionary approaches
at the local and state levels for using federally assisted housing, most localities will trend towards
exclusion. Congress and HUD, in partnership with other federal agencies, can condition federal

funding on the adoption of concrete inclusionary zoning and other strategies designed to

.
Id. at 18.

* RORFRT G. SCHWEMM, HOUSING DISCRIMINATION: LAW AND LITIGATION 21:1, at 21-5 (2010)

®NAACP, Boston Chapter v. HUD, 817 F.2d 149, 154-55 (1* Cir. 1987).
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accomplish the fair housing policies HUD has promoted in theory, but has failed to implement at
the local level.

Congress can impose a more demanding vision of HUD’s affirmative duty and require
HUD to consider regional approaches to delivering housing opportunity to African-American
households.” Ultimately, the federal intervention in the housing market must encompass more
than merely providing a subsidy. The intervention must open neighborhoods not already open,
make affordable what is not already affordable,® enable housing subsidies to act as gateways to
educational and employment opportunity, and inform families historically excluded from

housing markets about their choices.

” See Thompson v. HUD, 348 F.Supp.2d 398, 463 (D. Md. 2005) (“Tt is high time that HUD live up to its statutory
mandate to consider the effect of its policies on the racial and socio-economic composition of the surrounding area
and (hus consider regional approaches lo promoting [air housing opportunities for Alrican-American public housing
residents in the Ballimore Region. This Court [inds il no longer appropriate for HUD, as an institution with national
jurisdiction, essentially to limit its consideration of desegregative programs for the Baltimore Region to methods of
rearranging Baltimore's public housing residents within the Baltimore City limits.™).

¥ See Till Khadduri, Comment on Kirk McClure’s “Are low-income housing tax credit developments locating where
there is a shortage of affordable units?”, 20:2 Housing Policy Debate 181, 183 (2010) (“The objective is to identify
places where LTHTC is — or could be — opening up opportunitics in places where low-income houscholds would not
otherwise have an opportunity to live, even if subsidized by housing vouchers.”).
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