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UNITED STATES DEPARTMENT OF JUSTICE

THURSDAY, MAY 13, 2010

HOUSE OF REPRESENTATIVES,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 10:09 a.m., in room
2141, Rayburn House Office Building, the Honorable John Conyers,
Jr. (Chairman of the Committee) presiding.

Present: Representatives Conyers, Nadler, Scott, Watt, Jackson
Lee, Waters, Delahunt, Cohen, Johnson, Pierluisi, Quigley, Chu,
Deutch, Gonzalez, Weiner, Schiff, Maffei, Polis, Smith, Coble, Good-
latte, Lungren, Issa, King, Franks, Gohmert, Jordan, Poe, Chaffetz,
and Harper.

Staff Present: (Majority) Perry Apelbaum, Staff Director and
Chief Counsel; Elliott Mincberg, Counsel; Renata Strause, Staff As-
sistant; Brandon Johns, Staff Assistant; (Minority) Sean McLaugh-
lin, Chief of Staff and General Counsel; Richard Hertling, Senior
Policy Director; Crystal Jezierski, Counsel, Caroline Lynch, Coun-
sel; George Fishman, Counsel; Kimani Little, Counsel; Art Baker,
Detailee; and Kelsey Whitlock, Staff Assistant.

Mr. CoNYERS. We are always honored to have the chief of law en-
forcement of the United States visit with the Committee.

I wanted to note from the outset that Attorney General Holder
has reinvigorated the Civil Rights Division, which suffered for a
while from low morale; and under Assistant Attorney General Tom
Perez the Division is I think doing a good job in protecting the
rights, including voting, of all Americans.

There are several issues that I would like to raise for further dis-
cussion. The Attorney General has raised the issue of statutory
modifications to the Miranda public safety exception into the na-
tional debate. I would hope that he can go into this in some detail.

Now the most important thing to me that we are dealing with
in this country right now is the failure of the so-called war against
drugs. We have spent more money incarcerating more nonviolent
people under an antiquated mandatory minimum sentence to less
and less effect. A million and a half people are arrested every year
for drug violations. We spend $2 billion a year to imprison people
who violate Federal drug laws. We incarcerate more people than
any other nation on the planet Earth, but the drug use in the U.S.
and around the world is more prevalent than ever.

If there is one thing that we could accomplish successfully be-
tween now and the next time the Committee meets with the chief
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law enforcement officer of the country is that we get on top of the
drug problem.

Now, one and a half years after the executive order of President
Obama, we have still not closed the prison at Guantanamo. The
plan to try Khalid Sheikh Mohammed and other 9/11 conspirators
in the Federal Court in New York has been derailed. No institution
that I know of is better equipped to show the world how America
deals with miscreants than this Federal Court where the trial was
originally intended to occur. I hope these plans can be put back on
track.

Now the Administration has taken some steps to curb the misuse
of the state secrets privilege. While the Justice Department has
issued new guidelines, the privilege continues to be overused, and
I think that the need for uniform and consistent handling by the
Court still remains.

It is true, and I commend the Administration, for ending the
practice of secret prisons and calling a halt to water boarding and
enhanced interrogation techniques. These actions tarnish the Na-
tion’s reputation as a beacon of liberty and served as a recruiting
tool for our enemies.

The Attorney General has released rejected torture memos and
brought a much-needed attitude of transparency to the Department
which has helped us understand the workings of the Office of Legal
Counsel which had issued secret opinions that may have helped to
insulate those responsible for torture and inhumane treatment
from legal accountability; and the Attorney General has also di-
rected an independent review of possible crimes relating to interro-
gation and torture.

Clearly, there was, as usual, pressure on all sides within and
without the Administration to ignore the past and move on, but, to
his credit, he came down in favor of the rule of law and account-
ability. And so, after almost a year and a half, we are moving be-
yond the past, and we are trying to deal with the present and also
work on the future as well.

So I join every man and woman on this Committee and welcome
you and look forward to the discussion that we will have.

I turn now to Lamar Smith, the Ranking Member of this Com-
mittee.

Mr. SMITH. Thank you, Mr. Chairman. Welcome, Mr. Attorney
General.

Mr. Attorney General, in the last year, three serious terrorist at-
tempts, one of which was successful, have occurred in the United
States. Army Major Nidal Hasan went on a shooting rampage at
Fort Hood, Texas, killing 14 innocent Americans and wounding 30
others. Umar Farouk Abdulmutallab boarded a plane headed for
Detroit with explosives hidden under his clothes. His attack was
thwarted by a poorly made bomb and alert passengers. And Faisal
Shahzad, a naturalized citizen, parked a car loaded with explosives
in New York City’s Times Square. This attack was stymied by his
ineptness and alert pedestrians.

Our national security policy should consist of more than just
dumb bombers and smart citizens, because, sooner or later, a ter-
rorist is going to build a bomb that works.
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As Commander-in-Chief, the President is responsible for pro-
tecting the American people. Unfortunately, several of this Admin-
istration’s policies have put Americans at greater risk.

First, the President’s campaign promise to close the terrorist de-
tention center at Guantanamo Bay, Gitmo, has not reduced the
threat of terrorism. In fact, those transferred to other countries can
be and are released; and former Gitmo detainees often return to
terrorism.

Second, trying Gitmo terrorists in civilian courts is a dangerous
proposal that has no legal precedent. Once in the U.S., terrorists
can argue for additional constitutional rights, making it harder for
prosecutors to obtain convictions.

Third, treating terrorists like common criminals makes Ameri-
cans less safe. Giving terrorists the right to remain silent limits
our ability to interrogate them and obtain intelligence that could
prevent attacks and save lives.

According to news reports, Mr. Attorney General, you recently
said that you now want to work with Congress to limit terrorists’
Miranda rights. That is surprising, since it is this Administration
that has insisted on extending constitutional rights to terrorists in
the first place. If the Administration treated terrorists like enemy
combatants and tried them in military commissions at Guanta-
namo Bay Detention Center, they wouldn’t need to be read a Mi-
randa warning.

Fourth, the Obama administration’s opposition to REAL ID
weakens national security. The Administration wants to repeal the
law which was enacted after 9/11 to prevent terrorists from obtain-
ing legitimate forms of identification. This would give terrorists
cover to plot and carry out attacks inside the United States.

And, fifth, the Administration’s push for amnesty for illegal im-
migrants makes America less safe. The arrest of the Times Square
bomber, a recently naturalized citizen, is another reason why we
must reject proposals to give amnesty to millions of illegal immi-
grants. If we can’t detect a potential terrorist who submits himself
to our security process as Shahzad did, how can we identify other
potential terrorists who will apply for amnesty? Amnesty could le-
galize many would-be terrorists who are already in the U.S. and
give them cover to plot attacks against innocent Americans.

It makes no sense to deny the link between immigration enforce-
ment and national security. If we want to prevent attacks, we need
to keep terrorists from getting visas and stop them from coming to
the U.S. and obtaining citizenship. That means enforcing our immi-
gration laws. If we don’t enforce our immigration laws, terrorists
are not slipping through the cracks, they are coming through the
front door.

Success in the war on terror means preventing attacks, not just
responding to attempts. The goal is to detect and to deter, not just
make arrests after the bomb is set.

But to achieve this goal we need to improve our intelligence
gathering by interrogating terrorists, not reading them their Mi-
randa warnings. We need to end the failed policy of releasing ter-
rorists overseas, and we need to prevent terrorists from using our
immigration system to enter or stay in the U.S.

Thank you, Mr. Chairman. I will yield back.



Mr. CoNYERS. Thank you.

Chair Nadler, Chairman of the Subcommittee on the Constitu-
tion.

Mr. NADLER. Thank you, Mr. Chairman.

I want to welcome the Attorney General back to the Committee.

The work of the Department of Justice touches on some of the
most important matters of life in this Nation, from fighting crime
and terrorism to vindicating of fundamental rights. We ask a lot
of the Department of Justice, and we expect a lot.

I want to commend you, to begin with, for recognizing the suc-
cess that we have had in prosecuting terror suspects in Article III
courts. We all want to bring terrorists to justice, and our criminal
justice system has been an effective tool in doing so.

Until the recent change in the Administration, that didn’t seem
to bother my friends on the other side of the aisle. During the Bush
years, there were no attempts to tie law enforcement’s hand, no op-
position to bringing them to trial, no complaints about sending ter-
rorists to jail, no complaints about reading them their Miranda
warnings so that we can prosecute them successfully.

I hope to hear from you today about the Department’s continued
use of the state secrets privilege in particular. As you know, I have
introduced legislation, along with the Chairman and some others,
to formalize and regulate the treatment of the privilege in court in
a matter that will both protect bona fide state secrets and that will
ensure that individual rights can get vindicated in our courts.

In order for the rule of law to have any meaning, individual lib-
erties and rights must be enforceable in our courts. There is an an-
cient maxim in law that there is no right without a remedy; and
if the Government violates someone’s rights, if it wiretaps your
phone without a warrant, if it ransacks your house and steals your
guns or your papers, if it invades and ransacks your house, if it
kidnaps and tortures you, your only remedy, the only way you have
to make the rights guaranteed you in the Bill of Rights, the Second
or the Fourth or the Fifth Amendments, real is to sue the govern-
ment for an injunction to stop the action or for damages after the
fact.

But if the executive can have any case dismissed on the mere in-
cantation of the magic phrase “state secrets” without having to
prove to a court that the concerns about revelation of sensitive na-
tional security information are real and not simply an excuse to
shield embarrassing or illegal acts or information, then we have no
remedy and no rights, and the executive can get away with any-
thing, regardless of anything the laws of the Constitution may say,
and no one will ever be the wiser. There can be no law, no rights,
and no liberty if the executive can do anything it wants behind an
impenetrable wall of secrecy.

I'm aware and I appreciate that this Administration has adopted
some rules for the exercise of the privilege, but those rules still re-
serve unaccountable discretion to the executive without any mean-
ingful judicial review. The guidelines still violate the observation
by the 9th Circuit in the Jepson case that “the executive cannot be
its own judge.” That is the key.
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I will submit the balance of my statement for the record.*

Mr. CoNYERS. Thank you very much.

The Chair recognizes the senior Member of the Judiciary Com-
mittee, Howard Coble of North Carolina.

Mr. CoBLE. Thank you, Mr. Chairman.

General, it is good to have you back on the Hill.

General, the alarm that was created by the Administration’s an-
nouncement that it was planning to prosecute detainees from
Gitmo in a New York Federal Court was astounding. I'm relieved,
however, to hear that this plan has been scrapped, at least tempo-
rarily. But it appears that there may be some thinking, General,
in the Department that the criminal justice system is well suited
to prosecute terrorism suspects effectively and efficiently; and if
that is the rule of thumb, I disagree with that.

Criminal trials give terrorists the upper hand, in my opinion,
General. They are not ordinary citizens and will use our civil rights
to undermine our laws.

Secondly, trials are lengthy and expensive. Why should our citi-
zens pay for additional rights for terrorism suspects?

And, finally, criminal trials are open to the public and will un-
doubtedly achieve one of the terrorists’ main objectives, and that is
to promote their cause against our country.

With regard to the war on terror, Mr. Chairman, I have been bal-
anced. I have supported the dispatching of troops to Iraq, but I
subsequently became critical of the Bush administration for what
appeared to have been a failure to formulate a post-entry strategy.

I support the rule of law and heartily support it. But simply to
say that I'm an advocate for the rule of law, therefore, terrorists
deserve criminal trials in Federal courts is simply illogical. The no-
tion that transferring detainees to another facility in Illinois, which
at one time was discussed, General, I think that is equally illogical.

Meanwhile, I'm advised, General and Mr. Chairman, that detain-
ees who have been released would oftentimes return to the battle-
field to fight our troops, and that is frustrating at best and infuri-
ating at worst.

General, these are some issues that bother me, that trouble me,
and perhaps some illumination can be forthcoming today. Again,
good to have you here.

Thank you, Mr. Chairman. I yield back.

Mr. CoNYERS. The Chairman of the Subcommittee on Crime,
Bobby Scott of Virginia.

Mr. Scort. Thank you, Mr. Chairman; and thank you, Attorney
General, for being with us today.

We have been dealing with violent crime for juveniles in such a
way that we have ended up generally codifying slogans and sound
bites to the point where we now lock out more people in the United
States than anywhere on Earth by far. The Pew Research Center
has suggested that we are locking so many people up that it is ac-
tually counterproductive. We are injecting more social pathology
into the communities than we are solving.

*The information referred to was not received by the Committee at the time of the printing
of this hearing.
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That is why I'm pleased to be working with you on the Youth
Promise Act and the Second Chance Act. We had a hearing yester-
day where Texas showed that by investing in prevention and early
intervention programs they are in the process of saving hundreds
of millions of dollars because they won’t have to build prisons that
Wer?1 previously on the agenda. So I appreciate working with you
on that.

There are a lot of things we can do without changing the Crimi-
nal Code in terms of resources. Many across the country, DNA rape
kits have not been analyzed, have not been included in the DNA
system. We could solve a lot of crimes if we would invest the money
into rape kits. And financial crimes, especially identity theft and
credit card fraud, could also be solved with more resources. And I
would be interested in what you have asked for in terms of re-
sources on that level.

There is an Office of Legal Counsel memo dated June 29, 2007,
that interpreted the Religious Freedom Restoration Act of 1993 as
providing a blanket override of statutory nondiscrimination provi-
sions; and I would be interested in knowing the status of that.

And, finally, I'm looking forward to your comment on the ter-
rorism trials and commenting on how the civilian courts actually
provide longer and more certain sentences than the military tribu-
nals that have been plagued with constitutional complications and
been overridden in several court decisions and how we are actually
better off and more secure by using the civilian criminal courts.

Thank you, Mr. Chairman; and I yield back.

Mr. CONYERS. Former Attorney General of California and distin-
guished Member of the Committee, Dan Lungren.

Mr. LUNGREN. Thank you very much, Mr. Chairman.

Mr. Attorney General, when we get time to ask questions, I hope
to ask you questions about the clash between Mirandaizing terror
suspects and our ability to gain information that is necessary. But
something that the Chairman said caused me pause, and that is he
said that we need to use our civilian criminal justice system in
order to deal with miscreants. Miscreant, definition, is an evildoer,
a villain, an infidel, or a heretic. Now that may describe the kind
of individuals who are involved, but it doesn’t help us in terms of
our legal analysis of how we deal with these people.

And, Mr. Attorney General, I am concerned that we treat people
in these regards more as criminal suspects than as what they truly
are, which are illegal or unlawful enemy combatants. And I hope
to ask you about the difference in treatment of Faisal Shahzad and
the December bomber in terms of the amount of time that was
given toward interrogating them to seek information that would po-
tentially save this country before either one of them was given Mi-
randa. The disparate treatment suggests to me that there has been
a different policy by your Justice Department, and I would like to
find out what that is.

The suggestion that your Department is going to bring forward
legislation to in some ways amend Miranda brings up an entire
host of issues. That is, what is the capacity of the Congress to
change statutorily that which is a rule that has been imposed
under constitutional obligations by the Congress? And, further,
with that limitation, does it make more sense for us to deal with
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this in an entirely different vein, that is, recognizing we are at war,
we are dealing with someone who has been captured on the battle-
field, as it has been extended by reality, and whether or not that
would be in the greater protection of the American people?

Thank you very much, Mr. Chairman.

Mr. CoNYERS. Thank you.

The Chairman of the Subcommittee on Courts, Magistrate Hank
Johnson from Georgia.

Mr. JOHNSON. Thank you, Mr. Chairman, for holding this hear-
ing today; and I appreciate your efforts in ensuring that Members
of this Committee have these opportunities to conduct oversight of
the Justice Department.

General Holder, I welcome you; and I thank you for making your-
self accessible so that we can engage in one of our most important
responsibilities and that is oversight of the Justice Department.

Congressional oversight is a key component of the system of
checks and balances. While you have been Attorney General, the
Justice Department has done many things well; and you should be
applauded. Most importantly, you have taken steps to depoliticize
the Department; and, to a notable degree, you have restored public
confidence in the ability of the Department to fulfill its mandate,
which is equal justice for all.

We still have a ways to go in removing the strain—or the stain
left by the previous Administration on the operations of your De-
partment, however; and I look forward to working with you to do
just that.

The Justice Department has renewed its commitment to local
law enforcement, also; and that has resulted in putting more offi-
cers on the street, which has made our communities safer. This has
helped local communities attract business and spur economic devel-
opment.

I thank the Department for its commitment to the Byrne Justice
Grant Program and the COPS Hiring Recovery Program, which are
vital sources of funding for police departments.

Further, the Justice Department has fought tirelessly to combat
terrorism. The attempted Christmas Day bombing on a Northwest
Airlines flight and the FBI’s interception of a recent plan to attack
the New York subway system reminds us of the constant struggle
against those who wish to harm Americans. In that regard, I'm
eager to hear what the Justice Department may propose in the way
of legislative changes regarding the public safety exception to the
Miranda warnings. Being a staunch advocate for the preservation
of constitutional rights, I will be looking carefully at that.

In addition, I want to thank you for revitalizing the Antitrust Di-
vision. You have made it clear that the antitrust laws are going to
be enforced, and this means improved competition and real price
protection for consumers. As Chair of the Subcommittee on Courts
and Competition Policy, I'm grateful for your focus on antitrust
issues.

General Holder, I look forward to hearing your testimony today,
and I appreciate the Justice Department’s efforts in protecting the
sallfety and constitutional rights and resources of the American peo-
ple.

I yield back the balance of my time.
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Mr. CoNYERS. Darrell Issa, Ranking Member on the Oversight
Committee and the person who may hold more copyrights than
anybody on this Committee, except perhaps our newest Member,
Jared Polis.

Mr. IssA. Thank you, Mr. Chairman; and, Jared, welcome. We
now have two nonlawyers who are, in fact, holders of the Entre-
preneur of the Year award. So I would say that we definitely have
the edge over all these guys with law degrees now.

General Holder, I believe that members of the Administration
should never be surprised when they come to hearings, nor do they
often walk away happy that it was an easy experience. Today I ex-
pect will be no exception.

On April 21, I wrote to you about a serious allegation of multiple
crimes. Under title 18 of the U.S. Code, section 211, which deals
with bribery of public officials; section 595, which prohibits inter-
ference by government employees into nominations or elections of
candidates for office; and section 600, which deals with corrupt gov-
ernment officials who use Federal jobs for political purposes, Gen-
eral Holder, I will be asking you, and hopefully you have brought
all the people necessary to answer a series of questions.

First of all, do you recognize these as felonies?

Second of all, when those allegations come and are repeated by
a Member of this body, a United States Congressman, a former
Navy admiral, and when the White House has not denied these
claims but rather says, and I quote, “I have talked with several
people in the White House. I have talked with people who have
talked to others in the White House. I am told that whatever con-
versations have been had are not problematic. I think Congress-
man Sestak has discussed that—this is whatever happened is in
the past and he is focused on the primary election.”

So I will be asking you a series of questions in order to find out
whether these allegations of multiple felonies asserted against the
White House are worth appointing a special prosecutor; and why
since February when these were first alleged and through this se-
ries of many months we have seen no witnesses questioned and the
White House allowed to simply say that, in the opinion of a non-
attorney, a press secretary, that these were not problematic.

Mr. CoNYERS. Thank you very much.

Mr. IssA. I yield back.

Mr. CoNYERS. The Chair recognizes Pedro Pierluisi of Puerto
Rico, a former Attorney General of that nation.

Mr. PierLUISI. Thank you, Mr. Chairman; and thank you, Mr.
Attorney General, for testifying before this Committee today.

In the brief time that I have, I would like to focus your attention
on the Department’s drug control policy. As you know, in recent
years, drug courts and other problem-solving courts have reduced
the rate of recidivism among substance-abusing offenders by pro-
viding intensive treatment and supervision in lieu of incarceration.
By lowering rearrest rates, drug courts save taxpayers considerable
money. In fact, for every dollar invested in a drug court, taxpayers
save roughly three times that amount.

Despite the successes these courts have enjoyed at the State
level, in the Federal system drug courts have been implemented in
less than one-third of Federal judicial districts.
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I understand the Department of Justice is conducting an across-
the-board review of Federal sentencing policy. I urge you to look se-
riously at the role that drug courts can play at the Federal level,
both as an alternative to incarceration for nonviolent offenders and
as a reentry court for offenders who have just completed a prison
term. We in Congress must do more to support drug courts, and
I am drafting legislation that would provide a dedicated stream of
funding for Federal drug courts.

Now, finally, I have to say that I look forward to hearing from
you regarding this new Arizona immigration law which I find offen-
sive to all Hispanics in America, including the millions of U.S. citi-
zens and legal residents of Hispanic origin that we have in this
country. So I hope you address that subject matter as well during
the course of your testimony.

Thank you very much, Attorney General and Chairman, for
yielding this time to me.

Mr. CoNYERS. The distinguished gentleman from Iowa, Ranking
Member of Immigration Subcommittee, Steve King.

Mr. KING. Thank you, Mr. Chairman; and thank you, General
Holder, for coming here today.

I would echo some of the remarks that Mr. Issa made about the
experience of testifying here. We understand that there are cer-
tainly political messages going back and forth, constitutional statu-
tory messages and public policy messages going back and forth
here today. Most of us will engage in that.

I have some concerns that I want to voice, a concern about the
focus of the Department of Justice on the opposite side of the gen-
tleman from Puerto Rico in that, as I look at the Arizona immigra-
tion law, it appears to me to be a mirror and a reflection of Federal
law. I am concerned that we would have Federal resources that
would be apparently directed by the White House itself to use the
Justice Department to examine the Arizona immigration law for its
constitutionality or any potential violation of Federal statute. I'm
concerned that we might have those resources at the direction of
the President, and I know we will hear how independent the Jus-
tice Department is, at the same time that we can’t find a single
dollar or individual resources to examine ACORN, which has been
all over the news for months and pervasive in their negative influ-
ence on elections and many other areas.

So I'm looking forward to getting into those subjects a little more
deeply; and I will want to hear from you as to your view on Arizona
immigration law, the look into the alleged civil rights violations of
the sheriff of Maricopa County and the intense focus of the Justice
Department on that.

Other subjects that do come to mind would be the cancellation
of I think the most open-and-shut voter intimidation case in history
and the direction of the Justice Department to cancel the results
of a legitimate referendum to remove the political party and have
local nonpartisan elections in Kinston, North Carolina. Those
things seem to run contrary to the justice that I think that you are
pledged to support, and I intend to bring up some of those subject
matters.

But I very much appreciate being here today, and this is a very
good exercise for our constitutional republic.
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I would yield back the balance of my time. Thank you, Mr.
Chairman.

Mr. CoONYERS. Anthony Weiner of New York, Crime Sub-
committee.

Mr. WEINER. Thank you, Mr. Chairman. Mr. Attorney General,
welcome.

I don’t believe there is a Republican or Democratic way to do
your job. I don’t believe there is a conservative or liberal way to
do it. I believe that law enforcement should transcend politics. That
has led me to support you in your decision to hold the trial of
Khalid Sheikh Mohammed in the Southern District where we have
perhaps the best prosecutors anywhere in the world, the most expe-
rienced in prosecuting terrorism cases, judges, court officers who
know their business; and I frankly think that, sooner or later, you
should stop the Kabuki dance and tell us where that trial is going
to be held. And I think if you make a good case and you sell it and
you get the facts out there it will be supported.

But I have to tell you, as the chief law enforcement officer of this
country, some of the funding decisions made by this Administration
have been mind-numbingly, insanely wrong.

First, we see that the COPS funding—something that, as you
know, I fought very hard for to get included in the stimulus bill—
denied the New York City Police Department its application; and,
when it did, it said we are going to limit it to 50 police officers.
Essentially saying that the notion of the 5 percent cap and more,
that a city like New York should not get what it asked for, it
should get some miniscule number, if any.

And then yesterday we find the Department of Homeland Secu-
rity proposes a 35 percent cut in transit funds; a 3 percent cut in
Port Authority funds; total transit funding, a 30 percent cut; a 25
percent cut in port security. You know, I have to tell you that,
while you might not be the Secretary of Homeland Security, I
would be shocked if anyone who watched your press conference
after the attempt on Times Square would come back and propose
these things.

I think there is something to be said for the idea that if you are
going to say we need more boots on the ground you have to realize
that in New York City today we have fewer police officers than
September 11. You have to realize the COPS program which some-
one like me who has fought very hard to get is not necessarily only
for towns that don’t have minor league baseball teams. Big cities
like New York that are targets have to get the resources they need.
And I would urge you to tell your colleagues within the Adminis-
tration that when it comes to COPS, these types of funding, you
have to give us the resources to do our job so that when you hold
your trials we can make sure that they are safe.

And I yield back the balance of my time.

Mr. CoNYERS. Bob Goodlatte of Virginia, distinguished senior
Member of the Committee.

Mr. GOODLATTE. Thank you, Mr. Chairman.

Attorney General Holder, we are delighted to have you here
today. You will hear many different perspectives, I think, on what
we should do with terrorists and where they should be tried. I don’t
believe it should be in New York City, and I don’t think it should
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be in our civilian courts. But I'm most in agreement with the gen-
tleman from New York in wanting to know your perspective on
that and to remind my colleagues that the Supreme Court’s Mi-
randa decision does not apply in the context of a trial by a military
commission because military commissions try people for violations
of the laws of war, and Miranda warnings are only required when
a defendant is tried in civilian courts.

And as the Supreme Court explained in the 1942 case of Ex
Parte Quirin, the Fifth Amendment does not apply to unlawful
enemy combatants who are at war with the U.S., and I would hope
that the Attorney General and our current Justice Department
would uphold that and honor that Supreme Court decision.

The Quirin case involved a group of saboteurs who were landed
by German U-boats on American beaches. Their assignment from
the German military authority was to destroy domestic military
targets and war production facilities. All of the saboteurs were Ger-
mans except one, Haupt, who was a naturalized U.S. citizen. After
they were captured by the FBI, the saboteurs were placed in mili-
tary custody and tried by a military commission. The commission
found them all guilty and sentenced all but two of them to death.

They then challenged the authority of the military tribunal, and
the tribunal’s denial to them during the proceedings of their con-
stitutional rights afforded domestic criminals by the Fifth and
Sixth Amendments. Their arguments were rejected by the Court.
As the Court explained, those who take up arms against the United
States are designated as enemy combatants, and enemy combat-
ants can be lawful or unlawful, and if the latter they can be dealt
with by the military courts.

The Supreme Court upheld the military commission’s authority,
concluding that the President, as Commander-in-Chief, has the
power to seize and subject to disciplinary measures those enemies
who in their attempts to thwart or impede our military effort have
violated the law of war.

Today terrorists, just like the plain-clothed Nazi saboteurs in Ex
Parte Quirin, are considered unlawful enemy combatants because
they fight in disguise without uniforms, and under Quirin they can
be detained and tried by military tribunals.

Finally, the Court in Quirin rejected Haupt’s claim of constitu-
tional rights by virtue of his American citizenship. The Court held
that American citizenship does not relieve him from the con-
sequences of a belligerency which is unlawful because in violation
of the law of war.

I would very much appreciate hearing your views on that when
the appropriate time comes. Thank you for joining us today.

Thank you, Mr. Chairman.

Mr. CoNYERS. Distinguished Member of the Committee, Maxine
Waters, Los Angeles, California.

Ms. WATERS. Thank you very much, Mr. Chairman, for sched-
uling today’s oversight hearing for the Department of Justice. I am
very pleased to have the Attorney General join us today, and I
have a number of concerns that I would like to bring to his atten-
tion.

In the limited time that I have this morning, I would like to dis-
cuss a few issues with you, Mr. Attorney General, and then submit



12

additional questions in writing so you and your staff can provide
additional information.

First, I have been concerned with the lack of diversity reflected
within the Department of Justice and throughout the judicial sys-
tem. I'm especially concerned about the FBI and all of the discrimi-
nation complaints that have been filed in that division and want
to know exactly what is happening with the backlog that they had
at one time and what you are doing to correct some of the problems
of that division.

I would also like to know what actions this Administration has
taken to ensure that the Department of Justice and all of its inter-
nal agencies and divisions more closely reflect the diversity of this
country.

As you are aware, many of the disparities that exist within our
Justice Department can be linked to the agents, prosecutors, and
attorneys that enforce the law. Since our laws afford judges, law-
yers, prosecutors, and Federal agencies a great deal of discretion,
it is critically important that diversity is counted among the De-
partment of Justice’s goals in hiring and recruiting Federal agents,
attorneys, and staff.

I know that many people will often cite the Attaran decision in
order to diminish the efforts or authority of the Federal Govern-
ment to provide opportunities for a diverse candidate pool. How-
ever, I strongly believe that it is within our national interest that
individuals charged with enforcing the law include people from di-
verse communities and backgrounds.

Secondly, today I would like to express my concerns with the De-
partment of Justice review of the proposed Comcast-NBC merger.
Over the past 20 years, our Federal antitrust laws have been so
eroded that many believe that our regulatory agencies will simply
rubber stamp any large transaction that comes before them. Cor-
porations and institutions do not become too big too fail overnight.
At some point, there is a failure of oversight.

I just heard someone commend you for the changes that you had
made, but I'm not aware of them, and maybe you can talk a little
bit about that today.

Moreover, many legal experts argue that the guiding principles
that have historically framed the Department of Justice merger re-
view proceedings are obsolete and there is no real way for the
American public to gauge how the Department of Justice will re-
view transactions such as the Comcast-NBC merger. In fact, many
industry insiders believe that, ultimately, the DOJ and FCC will
uphold this merger without fully considering the public interest.

Comcast Corporation is already airing commercial advertisings
giving the impression that its merger with NBC Universal is a
done deal, and you need to know that we did get the cooperation
of the FCC to extend the comment period, and now we are orga-
nizing, and about 60 Members of Congress have signed a petition
to get public hearings. And I hope that before DOJ makes its deci-
sion that they would ask the FCC if, in fact, they are going to hold
those hearing and you have the benefit of that information.

Therefore, to the extent you are able to discuss, I would like to
hear from you about what this DOJ is doing to ensure that Federal
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anti-trust principles are respected within current and future merg-
er reviews.

And, more broadly, I would like to know if the Department of
Justice is or intends to take a look at some of the current antitrust
exemptions that are on the books, such as the Sports Broadcasting
Act, which has enabled organizations like the National Football
League to make billions of dollars while functioning as a nonprofit,
exempt organization.

Therefore, I look forward to asking you questions and continuing
to communicate my concerns to you in these and other areas.

I yield back.

Mr. CONYERS. Mr. Trent Franks of Arizona, Ranking Member on
the Administrative Law Subcommittee.

Mr. FranNks. Well, thank you, Mr. Chairman. Thank you for
holding this Committee hearing.

And, General Holder, I would start by saying that I know that
it is a very difficult job that you are in and that trying to secure
this country in a myriad of different ways is not an easy job.

With that said, I am very concerned about the seeming subordi-
nation of some of the critical protections of Americans to the polit-
ical correctness that seems to be exhibited by this Administration.
We have all heard about the security apparatus, how it failed on
Christmas Day when a Muslim militant failed in his attempt to
carry out Jihad by bombing an airliner. Having some familiarity
with certain types of explosives, the type this gentleman was using
could have been devastating.

And then, of course, we learned about the attempted New York
Times Square bombing; and the type of weapon there used, it oc-
curs to me, looked like it was an attempt to construct a fuel bomb
weapon, which instead of just blowing the fuel in a fireball was to
blow the fuel into the air and then ignite it. And we use fuel
bombs, as you know, in the military apparatus that are some of the
most powerful yield conventional weapons that we have. And if
that had been successful I think hundreds would have died.

In both of these cases, it was the incompetence of our enemies
that saved us, rather than the competency of our policies. And,
again, it occurs to me that the political correctness in the after-
math and even prior was a consideration that we should look at far
more carefully.

Now the disturbing part of this trend, of course, is that once in
a while terrorists find a modicum of competence, as in the case of
Major Hasan at Fort Hood. But Major Hasan advertised his ten-
dencies with everything but a flashing neon sign, and yet this Ad-
ministration failed to recognize it.

The militant Muslim cleric Awlaki was communicating with
Major Hasan at the time and has taken to taunting this Adminis-
tration. He said of Mr. Obama, “His Administration tried to portray
the operation of brother Nidal Hasan as an individual act of vio-
lence by an individual. The Administration practiced the control on
the leak of information concerning the operation in order to cushion
the reaction of the American public.”

This seems, again, another example of this Administration fail-
ing to protect the people in the greater emphasis on the political
correctness and once again in the name of political correctness
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which has, in this case, become deadly in the most literal sense of
the word. We face an ongoing challenge here that I believe that
this Administration needs to face head on.

One of the ancient generals, Sun-Tzu, said, If we cannot identify
the enemy honestly and accurately, we cannot defeat them. The
muzzle of political correctness that this Administration has used
has kept us from identifying our enemy.

I was disappointed last month to see Mr. Obama announce that
words like “Islamic radicalism” and “Jihad” will now be prohibited
in the national security strategy lexicon. And I know the Depart-
ment of Justice is just one part of this Nation’s security apparatus,
but it is a critical part. The performance of the Department over
these several months of the Administration, the year and a half,
has not instilled confidence in this country; and there seems to be
no strategic approach to fighting terrorism or even an ability or a
willingness to identify the enemy.

So I'm pleased, Mr. General, that you have shown up for the
hearing and look forward to hearing what this Administration’s
strategic plan is to defend this Nation from terrorism.

Thank you, Mr. Chairman.

Mr. CONYERS. Steve Cohen, Chairman of the Subcommittee on
Administrative Law, Tennessee.

Mr. CoHEN. Thank you, Mr. Chairman; and thank you, General
Holder, for appearing, as I know you would.

I just want to thank you for the job you are doing for helping
bring the Justice Department into the 21st century; and I would
like to ask you to specifically look, and I know you would, at the
bill that Senator Webb has introduced to do a review of our crimi-
nal sentencing and our criminal laws.

I was with Chairman Conyers last night at the leadership con-
ference where Senator Leahy was honored as well as Harry
Belafonte. And Mr. Belafonte commented on the 2 million or so
people who are incarcerated, many of whom should not be—in his
opinion and in my opinion as well—incarcerated because many of
those people’s presence in jail is a reflection on the failure of our
system to educate, to prepare for jobs, and to provide jobs over the
years.

A system of warehousing and criminalizing, incarcerating indi-
viduals for terms beyond what is necessary is injurious to the coun-
try and to the country’s soul and to its morality. And I know that
you will give a close look at all of our laws, particularly victimless
laws, where our laws really there is a cultural lag and they reflect
more of an attitude that was 30 or 40 years ago which time has
shown us is incorrect and is unjust.

Thank you, sir; and I yield back the balance of my time.

Mr. CONYERS. Judge Louie Gohmert of Texas, Ranking Member
on the Crime Subcommittee.

Mr. GOHMERT. Thank you, Mr. Chairman.

General Holder, you must be sitting there thinking, what is
going on? You probably have never seen this many opening state-
ments. I haven’t. You probably came over expecting to get grilled,
and everybody is making a statement, and you are getting a pass.

The dynamics are these. We are expecting to vote shortly, and
most everybody here knows if we don’t take an opening statement,
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we don’t get to address things to you directly. So let me just say
I don’t believe in ambush, and I will send a letter asking these, be-
cause I doubt I will have the chance to ask.

But one of the things I have been curious about in this discussion
about potential terrorists on our soil was the Military Commissions
Act of 2006 addressed these as enemy combatants. For some rea-
son, somebody felt like that just was too offensive and requested
a change to—and the law has now been changed. We no longer
have enemy combatants, as you know. It is “alien unprivileged
enemy belligerents,” and I'm just curious if somebody at Justice
knows how that helps fight the war on terror, to change the name.

Also, I appreciate your coming. It is a great thing. I know when
the Nixon administration claimed executive privilege, people were
properly outraged. But when a Committee here asks for the social
secretary to find out about how the Salahis got into the Christmas
party inappropriately, we were told that the social secretary would
not be allowed to testify, and I'm curious about what kind of execu-
tive privilege or what that was and if that advice came from your
Department.

Also, I'm not mentioning some of the things that had been men-
tioned by others that are concerns, but we previously had the testi-
mony of the Civil Rights Division Chief Perez, and he was indi-
cating things, requirements that seemed different from what 1965
Attorney General Nicholas Katzenbach testified regarding require-
ments to prove this kind of voter intimidation which was captured
on video that a civil rights era marcher advocate said was the
worst voter intimidation he had ever seen.

I'm still concerned why that wasn’t pursued more vigorously.
Chief Perez kept saying that he was going to look forward to the
report by the Office of Professional Responsibility, and it should
never have gotten to that. It should have been pursued.

And, also, the other area that I will ask for your assistance on—
and it is a bipartisan issue—we have nearly 5,000 criminal stat-
utes. We have got people going to jail, not necessarily under Jus-
tice, EPA, different, for violations that nobody in this room ever
knew were even violations. And we have got to do some kind of job
of cleaning up this overcriminalization where Congress slaps on a
criminal penalty to send people to jail, people outside of Justice
and departments outside look forward to getting a badge and a gun
and a siren, and I look forward to your advice on how we can work
together to clean that situation up.

But thank you for your appearance here today.

Mr. CONYERS. Attorney Mike Quigley, Chicago, Illinois.

Mr. QUIGLEY. Thank you, Mr. Chairman.

I welcome the Attorney General as well as our two new Members
of the Committee.

I'm here a year now, and while it doesn’t make me a wily vet-
eran, it does occasionally make me feel like Bill Murray in the
movie Groundhog Day, because the opening statements sound like
the opening statements from last year. And, obviously, the argu-
ments and the issues and the problems we face are similar to last
year. What is always troubling is the fact that sometimes we don’t
get to the root causes again and again and again, and we are facing
the same day over and over again.
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And just by example, I would point out my colleagues have
talked about international terrorists, domestic terrorists, Mexican
drug trafficking cartels. And, to me, one of the root causes of the
problems with that, or certainly the issues that exacerbate, are the
issue I brought up last year, which is the gun show loopholes which
Mayor Bloomberg in an amazing study brought out this year point-
ed out that the majority of people in their study who were able to
obtain guns in gun shows could not have passed background
checks, which is extraordinary because we see now that gun shows
are linked to the Pentagon shooting, to shootings at Columbine, to
international terrorists, to domestic terrorists, and, of course, to
Mexican drug trafficking cartels.

So I know there are those who live in fear of not having a 100
percent voting record with the NRA, but it does seem there are
commonsense attempts to tie rationale loopholes so we aren’t arm-
ing domestic or international terrorists and that we are not putting
ourselves at risk.

And I know, Mr. Holder, you discussed assault weapons in Feb-
ruary of last year. I know it is a difficult time to raise those issues.
But we are reminded that, as Secretary Clinton said, the majority
of the assault weapons used in the Mexican drug cartel fights are
brought in from the United States.

So I hope we can address those issues. Otherwise, I'm just going
to save this presentation for next year.

Thank you.

Mr. CoNYERS. Mr. Jason Chaffetz of Utah.

Mr. CHAFFETZ. I appreciate that. It is getting good, Mr. Chair-
man, thank you.

Thanks to the Attorney General. Thank you, sir, for being here.
We need you to do well. We support you. As the top law enforce-
ment officer, your job is as critical as any in the Administration;
and I recognize the difficulties that you have.

Two issues that at some point I hope you would address: In Feb-
ruary of 2009, the High-Value Detainee Interrogation Group was
unveiled. You say in your written testimony that it is “used infor-
mally over the past year in support of counterterrorism.” Some
clarification. Sometimes we read in the media that they are highly
used, they are used a lot, but when you say they are used “infor-
mally” it doesn’t give us necessarily the greatest confidence that
this group is really up and rolling and used to the degree that it
was originally intended to do.

The second thing is, at the end of 2008, it was pointed out in the
Wall Street Journal today, New York City Police Commissioner
Ray Kelly slammed FISA as, quote, an unnecessarily protracted
risk-averse process that is dominated by lawyers, not investigators
and intelligence collectors. The Federal Government is doing less
than it is lawfully entitled to do to protect New York City, and the
City is less safe as a result.” From Commissioner Kelly.

At some point, I would love to hear your comments and perspec-
tives on FISA and how that is working and is it actually, as Com-
missioner Kelly suggested back at the end of 2008, putting us in
a worse position and giving you less tools than you need to do what
you need to do.
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I recognize the time constraints and thank you, Mr. Chairman.
I yield back.

Mr. CONYERS. Dr. Judy Chu of California.

Ms. CHU. Thank you, Mr. Chair; and thank you, Attorney Gen-
eral Holder, for being here today.

I have great concerns about the passage of Arizona law SB 1070.
It raises important questions about civil rights in the U.S. It is a
cruel and misguided effort, and it basically institutionalizes racial
profiling and has already led to American citizens being detained
by the police simply because they forgot their drivers’ licenses at
home.

I think that it is unconscionable for any of our citizens to have
to live in fear and carry multiple forms of identification with them
everywhere they go. This is something that one would expect from
a Cold War Eastern Bloc country and not America in the 21st cen-
tury.

But what is worse is there is a disturbing pattern of racial
profiling emerging when local law enforcement is tasked with en-
forcing immigration laws, making the risk of abuse in Arizona of
even more concern.

As Attorney General, you have a heavy responsibility to make
sure that new and old immigration enforcement programs don’t
tread on our civil liberties; and I would like to hear what you have
to say about this.

I also would like to add that I'm deeply concerned about com-
ments that you made this weekend suggesting that the Depart-
ment might seek a legislative expansion to the public safety excep-
tion to Miranda. I believe such a move by Congress would be un-
wise and unconstitutional. Most importantly, there is no reason to
believe that advising suspects of their rights obstructs effective law
enforcement. To the contrary, our experience shows that informing
suspects of their rights actually benefits law enforcement.

While I understand there is enormous political pressure to be
tough on terrorism, I strongly believe we should never put political
considerations ahead of protecting the constitutional rights guaran-
teed to all citizens; and I would like to hear your comments on that
as well.

Thank you, and I yield back the balance of my time.

Mr. CONYERS. Mr. Greg Harper, Mississippi.

Mr. HARPER. Thank you, Mr. Chairman; and thank you, Mr. At-
torney General, for being here with us today.

I know a lot of important issues have already been mentioned,
but one I would like to discuss a little further would be the ongoing
problem that we have had for years with the Association of Com-
munity Organizations for Reform Now, or ACORN.

ACORN has stirred up controversy in regard to its Federal fund-
ing and charges of embezzlement and fraud, especially relating to
allegations that arose about 2008 voter registration drives con-
ducted by that organization. And, of course, several well-known
videos surfaced several months ago that I believe were more than
enough evidence to warrant a thorough investigation of ACORN by
the Department of Justice. So I would hope to hear more about
that on what the Justice Department is doing.
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I know that Ranking Member Smith and other Members of this
Committee have requested that the Department of Justice inves-
tigate ACORN, and I know that some State Attorneys General
have launched their own investigations into the corrupt practices
of that organization.

The 2010 mid-term elections are only about 6 months away; and
for the sake of all American voters and our very-much-envied elec-
tion process, I hope that the Department of Justice is doing all that
it can to ensure that ACORN is being held to a high and proper
standard. States and localities, as well as all American voters, need
to be able to see that the Department of Justice has responded to
the complaints of fraud that it has received so that the public can
have confidence that their complaints have been addressed and not
ignored.

I look forward to hearing your testimony, and I yield back.

Mr. CoONYERS. Adam Schiff, who serves with distinction on this
Committee and the Intelligence Committee as well.

Mr. ScHIFF. Thank you, Mr. Chairman.

Welcome, Mr. Attorney General. It is great to have you back in
the Committee, and I want to thank you for the hard work you are
doing in focusing on these unprecedented issues.

On the Miranda issue, I think it was quite sensible to establish
the HIG team as we bring in experts from various agencies to
make quick decisions about how a suspect ought to be treated,
when Miranda warnings ought to be given. And I agree with I
think the strong presumption that probably guides that group that
when you arrest an American on American soil that there is a
strong presumption that Miranda is given after the public safety
exception has been realized, after you have gotten the information
necessary to protect the public.

I would be interested to learn what you have in mind in terms
of codifying that public safety exception. In the case that gave rise
to the exception, you had someone arrested in a market with an
empty holster. He was asked, where is the gun? Told them where
the gun was. They sought to suppress that. The court quite sen-
sibly found, no, the public safety has to be paramount here.

That is quite easy when you have an empty holster. When you
arrest someone on terrorism charges like the Times Square case,
very different situation. Clearly, under that exception, you would
be able to spend time interrogating the suspect about are there
other cars? Are there other bombs? Are there other plots?

But where that public safety—what the parameters of that public
safety exception are or how they would develop under case law, the
degree to which Congress can codify, the degree to which we can
provide input in that, what the constitutional limits are, I would
be interested to hear your thoughts and look forward to working
with you on that issue.

Also, I appreciate the work you are doing and the superb com-
mittee that was put together to analyze the detainees at GITMO,
case by case, to figure out what is the best disposition, who can be
repatriated, who has been detained as an unlawful combatant. It
is very hard, hard work.

We need to follow up on that work, though, and address a tough
issue together; and that is, how do we do the status reviews going
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forward? So those that are ordered detained as unlawful combat-
ants who may or may not be prosecuted as well, but particularly
if they are not prosecuted, we need to work together and I think
codify what the standards should be going forward in those periodic
reviews. Who ought to undertake them? What kind of oversight?

And as we move people from GITMO, and I think as we move
to close down Gitmo and open up a prison, whether it is Thomson
or elsewhere, we always want to make sure we have legal mecha-
nisms in place that if there are cases we lose—and you know there
have been cases of detainees at Gitmo where the habeases are
being successful—we need to have a legal mechanism to make sure
that they are not released into the United States. And I look for-
ward to working with you on that issue well.

Finally, one last thing, if I could, Mr. Chairman, and that is the
DNA backlog in Los Angeles. It is really imperative that we work
with you. We would like to establish a pilot in Los Angeles where
samples analyzed by private labs can be uploaded into CODIS by
the public lab, and the technical review can be done after there is
a match. That will save millions. It will take violent people off the
street. LA is ready to be test area for this, and we would love to
work with you on that.

Thank you, Mr. Chairman.

Mr. CoNYERS. Thank you.

Attorney General Eric Holder, a graduate of Columbia Univer-
sity, appointed by President Reagan to the bench and then to the
U.S. Attorney for the District of Columbia by President Clinton,
elevated to Deputy Attorney General in 1997, private practice with
Covington & Burling, and then on February 3rd of last year was
sworn in as Attorney General of the United States.

We have your statement, which will be entered into the record.
We appreciate your patience and consideration and welcome you to
this hearing.

TESTIMONY OF THE HONORABLE ERIC HOLDER,
ATTORNEY GENERAL, U.S. DEPARTMENT OF JUSTICE

Mr. HOLDER. Well, good morning, Chairman Conyers, Represent-
ative Smith, and distinguished Members of the Committee.

I'm very pleased to appear before you today to discuss the accom-
plishments of the Department of Justice in the past year, but first
let me thank you for your ongoing support of the Department’s
work and your recognition of the essential role that the Depart-
ment plays in defending our Nation and its highest principles.

Now throughout my confirmation process and since becoming At-
torney General last February, I worked to establish and to articu-
late a clear set of goals for the Department: protecting the Amer-
ican people against foreign and domestic threats; ensuring the fair
and impartial administration of justice; assisting State and local
law enforcement; and defending the interests of the United States.
I have repeatedly pledged, just as I did when I appeared before this
Committee last May, to pursue these goals in service to the cause
of justice and in a way that honors the Department’s commitment
to integrity, transparency, and the rule of law.

The thousands of men and women who serve the Justice Depart-
ment have made, I believe, meaningful progress in meeting these
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goals, whether in the pursuit and prosecution of terrorists, in the
fight against crime, or in protecting our civil rights, preserving our
environment, ensuring fairness in our markets, seeking justice in
our tribal communities, promoting transparency in our govern-
ment, and enforcing our tax laws.

Despite the unprecedented challenges and new demands that
have emerged, we are on the right path to fulfilling our obligations
and achieving our goals. Protecting Americans against terrorism
remains the highest priority of the Department of Justice. The Ad-
ministration will continue to use all lawful means to protect our
national security, including, where appropriate, military, intel-
ligence, law enforcement, diplomatic, and economic tools and au-
thorities. We will aggressively defend our Nation from attack by
terrorist groups consistent with our Constitution, our laws, and our
values, as well as our international obligations.

Now as one of the counterterrorism tools available to us, the
criminal justice system has proven its strength in both incapaci-
tating terrorists and gathering valuable intelligence, most recently
in the case of Faisal Shahzad. Twelve days ago, we believe that he
attempted to detonate a car bomb in Times Square. Less than 53
hours later, thanks to the outstanding work of the FBI, the Depart-
ment’s National Security Division, the U.S. Attorneys’ Offices, and
our partners at the New York Police Department and the Depart-
ment of Homeland Security, Shahzad had been identified, located,
and arrested. When questioned by Federal agents, he provided use-
ful information. We now believe that the Pakistan Taliban was re-
sponsible for this attempted attack. We are currently working with
the authorities in Pakistan on this investigation, and we will use
every available resource to make sure that anyone found respon-
sible, whether they be in the United States or overseas, is held ac-
countable.

Just this morning, we executed search warrants in several loca-
tions in the Northeast in connection with the investigation into the
attempted bombing. Several individuals who were encountered dur-
ing those searches have been taken into Federal custody for alleged
immigration violations. These searches are the product of evidence
that has been gathered in the investigation since the attempted
Times Square bombing and do not relate to any known immediate
threat to the public or active plot against the United States. I
share that information just to indicate that this is an ongoing in-
vestigation and that we are actively pursuing all those who were
involved in it.

This attempted attack is a sober reminder that we face aggres-
sive and determined enemies. For example, since January of 2009,
14 individuals have been indicted in Minnesota in connection with
travel to Somalia to train or to fight with the terrorist group al
Shabaab; David Headley was indicted in Chicago and pleaded
guilty in connection with a plot to bomb a Danish newspaper and
for his involvement in the November, 2008, terror attacks in
Mumbai; Umar Farouk Abdulmutallab was charged with Federal
crimes in connection with the attempted bombing of Northwest Air-
lines Flight 253 near Detroit last Christmas.

In addition, in February, 2010, Najibullah Zazi pleaded guilty in
the Eastern District of New York to conspiracy to use weapons of
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mass destruction, specifically explosives, against persons or prop-
erty in the United States, conspiracy to commit murder in a foreign
country, and providing material support to al Qaeda. Zazi admitted
that he brought explosives to New York as part of a plan to attack
its subway system. This was one of the most serious terrorist
threats to our Nation since September 11, 2001, and, but for the
combined efforts of the law enforcement and intelligence commu-
nities, it could have been devastating. Several associates of Zazi
have also been charged with participating in the plot and related
crimes, including Zarein Ahmedzay, who has also pleaded guilty to
terrorism charges and faces a sentence of up to life in prison.

The Department’s work to combat terrorism includes civil as well
as criminal proceedings. For example, the Department successfully
defended the Treasury Department’s designation and attendant
asset freeze of a Saudi Arabia-based charity engaged in the wide-
spread financial support of terrorist groups around the world, in-
cluding al Qaeda.

In addition to these efforts to protect our Nation from terrorism
and other threats over the last year, we have reinvigorated what
I have come to call the traditional missions of the Department. We
have strengthened our efforts to protect our environment, to com-
bat health care fraud, and to enforce our anti-trust laws. We have
worked to safeguard civil rights in our workplaces and in our
neighborhood. We have made strides in ensuring that prisons and
jails are secure and rehabilitative, and we have worked to make
Federal criminal laws more fair and more effective. And, as part
of our focus on securing our economy and combating mortgage and
financial fraud, the Department is leading the Financial Fraud En-
forcement Task Force that President Obama established last year,
using new legal tools provided by Congress.

Once again, I thank you for your support of the Department’s
most urgent and most essential work. I look forward to working
with this Committee and with the Congress, and now I'm more
than happy to answer any questions that you might have.

[The prepared statement of Attorney General Holder follows:]
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Good morning, Chairman Conyers, Representative Smith, and members of the
Committee. 1am pleased to appear before you today to discuss the accomplishments of
the Department of Justice in the past year. During my confirmation and over the course
of the past year 1 have articulated a very clear set of goals for the Department: protecting
the public against threats both foreign and domestic; ensuring the fair and impartial
administration of justice; assisting state and local law enforcement; and defending the
interests of the United States. 1 have pledged to accomplish these goals in service of the
cause of justice and free from politics and partisanship, as transparently as possible, and
in accordance with the rule of law.

The American people can be confident that the thousands of men and women of
the Department of Justice are tirelessly meeting these goals each and every day, whether
in the pursuit and prosecution of terrorists, in the fight against crime, or in protecting our
civil rights, preserving our environment, ensuring fairness in our markets, or fulfilling the

many other daily responsibilities of the Department.

FIGHTING TERRORISM

Protecting America against acts of terrorism remains the highest priority of the
Department of Justice. The Administration will continue to use all lawful means to
protect the national security of the United States, including, where appropriate, military,

intelligence, law enforcement, diplomatic, and economic tools and authorities. We will
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aggressively defend America from attack by terrorist groups, consistent with the
Constitution and laws of the United States, including our international obligations.

As a counterterrorisim tool, the criminal justice system has proven its great
strength in both incapacitating terrorists and gathering valuable intelligence. The
criminal justice system contains powerful incentives to induce pleas that yield long
sentences and gain intelligence that can be used in the fight against al-Qaeda and other
terrorist groups. In 2009, there were more defendants charged with terrorism violations
in federal court than in any year since 2001. The cases include fourteen individuals
indicted in Minnesota in connection with travel to Somalia to train or fight with the
terrorist group al Shabaab; an individual indicted in Chicago who recently pleaded guilty
in connection with a plot to bomb a Danish newspaper and for his involvement in the
November 2008 terror attacks in Mumbai; seven individuals charged in North Carolina
with providing material support to terrorism and conspiring to murder or injure persons
abroad; two individuals indicted in undercover operations in Texas and Illinois after they
separately attempted to blow up an office building in Dallas and a federal courthouse in
Springfield; and an individual who was charged with federal crimes in connection with
the attempted bombing of Northwest Airlines Flight 253 near Detroit last Christmas.

A leading example of the effectiveness of the criminal justice system is the case
of Najibullah Zazi. In February 2010, Zazi pleaded guilty in the Eastern District of New
York to a three-count superseding information charging him with conspiracy to use
weapons of mass destruction, specifically explosives, against persons or property in the
United States, conspiracy to commit murder in a foreign country, and providing material

support to al-Qaeda. Zazi admitted that he brought explosives to New York on Sept. 10,
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2009, as part of plan to attack the New York subway system. This was one of the most
serious terrorist threats to our nation since September 11th, 2001, and, but for the
combined efforts of the law enforcement and intelligence communities, it could have
been devastating. Several associates of Zazi have also been charged with participating in
the plot and related crimes, including Zarein Ahmedzay, who has also pleaded guilty to
terrorism charges and faces a sentence of up to life in prison.

On May 1, another suspected terrorist drove an SUV containing a bomb fashioned
from rudimentary ingredients into Times Square and attempted to detonate it. An alert
bystander reported the car to authorities, thereby helping save lives and thwart a
potentially devastating attack. Over the next two days, men and women from the FBI,
the Department’s National Security Division, and U.S. Attorney’s Offices worked with
NYPD, DHS, and state and local partners to track the evidence in the case and identify
the culprit. He was identified, located and arrested. When questioned by federal agents,
he provided useful information to us. 1 want to commend the dedicated agents and
prosecutors from the Department and various other law enforcement agencies for their
exemplary investigative efforts that allowed us to identify and arrest this individual. We
are continuing to pursue leads and gather intelligence relating to this attempted terrorist
attack.

These cases are a sober reminder that we face aggressive and determined
enemies. The Department has worked effectively to ensure that terrorists are brought to
justice and can no longer threaten American lives. We will continue to use all available

tools whenever possible against suspected terrorists.
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The Department’s work against terrorism includes civil as well as criminal
proceedings. In 2009, the Department litigated scores of habeas corpus petitions brought
by detainees held at the detention facility at Guantanamo Bay, Cuba. In these cases, we
vigorously defended our national security interests in a manner consistent with the rule of
law. The Department also successfully defended the Treasury Department’s designation
and attendant asset freeze of the United States branch of the Al Haramain Islamic
Foundation, Inc., a Saudi Arabia-based charity engaged in the widespread financial
support of terrorist groups around the world, including al-Qaeda and Chechen
mujahideen.

In addition to these litigation matters, 1 am also pleased to report the completion
of the work of three task forces established by the President by Executive Orders on
January 22, 2009: one on interrogation and transfer policy, one on Guantanamo
detainees, and one on detention policy more generally.

Based on recommendations of the Interrogation and Transfer Task Force, the
Administration has established a High Value Detainee Interrogation Group — also known
as the “HIG” — an interagency team that combines some of our country’s most effective
and experienced interrogators with support personnel, including subject matter experts.
This specialized, interagency approach to interrogation has been used informally over the
past year in support of counterterrorism activities to interrogate high-value detainees who
are identified as having access to information with the greatest potential to prevent
terrorist attacks against the United States and its allies.

The Guantanamo Review Task Force rigorously reviewed all relevant

information throughout the government regarding 240 Guantanamo detainees,
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determining their suitability for prosecution or for transfer to another country — or, if
neither of those options is available, continued detention under the Authorization for the
Use of Military Force, consistent with the rule of law. Each of these decisions was
reached by the unanimous agreement of the agencies responsible for the review — the
Departments of Justice, Defense, State, Homeland Security, the Office of the Director of
National Intelligence, and the Joint Chiefs of Statf.

The Detention Policy Task Force developed recommendations for the President
on bipartisan military commission reform legislation that was adopted as part of the 2010
National Defense Authorization Act. This legislation will help ensure that the
commissions are fair, effective, and lawful. The Task Force also developed options for

our future detention policies that remain under review.

CRIME AND FRAUD

Day in and day out, the men and women of our law enforcement agencies, the
U.S. Attorney community, the Criminal Division, and the Civil Division investigate and
prosecute our nation’s most serious crimes. From international organized crime and drug
trafficking, to complex cyber crime, to violent crimes and crimes against children, to
financial fraud, public corruption, and much more, the Department of Justice continues to
disrupt sophisticated criminal conduct across a broad range of areas.

We have taken a variety of steps to eliminate the threat posed by Mexican drug
cartels controlling the domestic drug market and plaguing our Southwest border.
Through stepped up enforcement and a coordinated multi-agency Southwest border

strategy, including the Merida Initiative, we have made significant progress in addressing
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this serious threat. The Department is deeply concerned that international organized
crime has grown dramatically in scale and scope in the last 15 years and constitutes a
national security threat to the United States. To counter this, the Department is
implementing a comprehensive law enforcement strategy against international organized
crime, which is being carried out with its other Federal law enforcement partners.

In addition to addressing the threat of violent crime, we are hunting down all
those who commit serious frauds against the American people. In the wake of the
economic crisis, pursuing financial fraud, mortgage fraud, health care fraud, and fraud in
government spending have been among the Department’s top priorities. We are seeking
prison time for fraud offenders, working tirelessly to recover assets and criminally
derived proceeds, and striving to make whole the victims of such crimes.

Late last year, the Administration announced the creation of the Financial Fraud
Enforcement Task Force, an inter-agency organization that will spearhead our financial
fraud enforcement strategy. Through a coordinated effort, we have brought to
justice those in the finance industry who have embezzled their clients' money, who
have attempted to defraud the U.S. government of millions of dollars, who engage in
discriminatory lending practices, and many more. We have seized the assets of these
wrongdoers, and we will not let up.

On mortgage fraud, the FB1 has more than doubled the number of investigating
agents and has created the National Mortgage Fraud Team at FBI headquarters. As of
January 12, 2010, the FBI was investigating more than 2,944 mortgage fraud cases and
45 corporate fraud matters related to the mortgage industry. U.S. Attorneys’ Offices are

participating in 23 regional mortgage fraud task forces and 67 mortgage fraud working



29

groups and are leveraging both criminal and civil tools, including civil injunctions and
civil monetary penalties, to combat mortgage fraud and related abuses. The Civil
Division participates in several mortgage fraud working groups and investigates
mortgage fraud allegations, applying remedies such as the False Claims Act and the
Financial Institutions Reform, Recovery and Enforcement Act (FIRREA).

We have a renewed commitment to fighting health care fraud as a Cabinet-level
priority at both the Department of Justice and the Department of Health and Human
Services. Through the creation of the Health Care Fraud Prevention and Enforcement
Action Team (HEAT), a senior-level joint task force, we are marshaling the combined
resources of both agencies in new ways to combat all facets of the problem. Our
Medicare Fraud Strike Force prosecutors and agents are using billing data to target a
range of fraudulent health care schemes, deploying appropriate criminal and civil
enforcement tools in hot spots around the country. Since it began operating in 2007, the
Strike Force has charged more than 500 defendants in 250 cases totaling approximately
$1.1 billion in fraudulent billings to Medicare. All told to date, more than 280 defendants
have been convicted, and already 230 have been sentenced to an average of
approximately 45 months in prison. Because this is a model that works, as part of the
HEAT initiative, we are working to continue the expansion of Strike Force operations.

Finally, the Department has also brought successful civil enforcement actions to
protect taxpayer dollars and the integrity of government programs from fraud. In Fiscal
Year 2009, our recoveries under the False Claims Act topped $2.4 billion — the eleventh
time that our annual recoveries under the Act have exceeded $1 billion. Since 1986,

when the False Claims Act was substantially amended, the United States has recovered
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nearly $26 billion under the Act For example, last month, Secretary Sebelius and 1
announced the AstraZeneca settlement for the illegal marketing of Seroquel. Within a
week of that announcement, the Department announced additional settlements totaling
more than $175 million with Schwarz Pharma, Inc., two Johnson and Johnson
subsidiaries, and Novartis, for false claims for reimbursement and off label marketing
violations. In addition, the Department has brought successful criminal actions under the

Food, Drug, and Cosmetic Act against various medical entities.

ADVANCING CIVIL RIGHTS

Over the last year we renewed the Department’s focus on civil rights, ensuring
that the Civil Rights Division is prepared to address both existing and emerging
challenges. This work is a priority for the Administration, for the Department, and for
me personally.

In the wake of the nationwide housing crisis and the resulting wave of
foreclosures, the enforcement of fair housing and fair lending protections are among the
most pressing civil rights needs facing Americans. During the Department’s first year
under my leadership, the Division’s Housing and Civil Enforcement Section initiated 183
matters, filed 41 lawsuits, including 22 pattern or practice cases, and entered into 24
consent decrees. We also have reinvigorated the Department’s critical relationship with
HUD to expand our collaborative efforts and leverage each department’s resources and
tools. In keeping with the Administration’s commitment to combating financial crime,
and working with the Financial Fraud Enforcement Task Force, we have established a

Fair Lending Unit in the Division and hired a Special Counsel for Fair Lending. We have
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begun to see the fruits of this labor. 1n March, we announced a more than $6 million
settlement with two subsidiaries of AlG to resolve allegations of discrimination against
African-American borrowers by brokers with whom the subsidiaries contracted.

Prosecution of violent hate crimes also remains a top priority. The Division is
working to implement the Matthew Shepard and James Byrd, Jr. Hate Crimes Prevention
Act of 2009, training attorneys and law enforcement officers in its enforcement, and the
Division has several open investigations under the new statute. In the meantime, we have
seen increased activity in hate crimes prosecutions under our existing authority. 1n fact,
in the final three months of 2009, there was activity in the form of filings, sentencings, or
pleas in at least 13 hate crime cases brought by the Department -- more than the entire
number of such cases filed in Fiscal Year 2006 or 2007. In 2009, the Division filed 19
hate crime cases, charging 43 defendants.

As President Obama mentioned during his State of the Union address, the Civil
Rights Division is once again vigorously pursuing cases of employment discrimination.
In the first year of the Administration, the Division filed 29 employment-related lawsuits,
the largest number ever filed by the Division in a single year. Of the 29 lawsuits, 19 were
brought under the Uniformed Services Employment and Reemployment Rights Act, and
10 under Title VII. The Civil Rights Division has more than a dozen active pattern or
practice investigations. 1n addition, in New Jersey, the Division is challenging
examinations used by all of the municipalities in the state that are part of the civil service
system for promotion to police sergeant, which we believe have had a disparate impact
upon both African-Americans and Hispanics. The Department is also playing a leading

role in the Administration’s Equal Pay Enforcement Task Force to ensure federal equal
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pay laws are enforced throughout the country.

The Civil Rights Division is also working to strengthen enforcement of the Voting
Rights Act. The Division is preparing for review of thousands of redistricting plans that
jurisdictions will submit pursuant to Section 5 of the Act after release of the 2010 Census
results. The Division is stepping up enforcement of prohibitions against discriminatory
voting practices and procedures and has obtained consent decrees in Section 2 cases for
minority vote dilution arising from at-large methods of electing municipal governing
bodies. It is also working to ensure compliance with the language minority requirements
of the Act. The Division has begun an aggressive initiative to ensure compliance with the
provisions of the National Voter Registration Act requiring that eligible voters be able to
register at state social services agencies. The Division has begun inquiries of seven
states, and intends to expand its inquiries elsewhere. The Division is also gearing up for

enforcement of the new Military and Overseas Voters Empowerment Act of 2009.

ASSISTANCE TO STATE AND LOCAL GOVERNMENTS

One of the goals I established for the Department is to reinvigorate its traditional
role in fighting crime. Since the vast majority of criminal offenses are investigated and
prosecuted at the state and local levels, we have a duty to provide states and communities
the resources they need to prevent and fight crime and manage prisoners. I am proud to
say that the Department is meeting this charge through the efforts of our Office of Justice
Programs (OJP), COPS Office, and Office on Violence Against Women.

Last year, OJP awarded $5.6 billion to states, localities, tribal communities, and

others to support the full range of justice system activities, from prevention and
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enforcement through corrections and reentry. This funding is being administered by OJP
within a framework of accountability and transparency. All grant solicitations and
awards are now posted on the OJP Web site, and OJP has strengthened internal control
practices and procedures to ensure that the grants process is open and fair.

Of this $5.6 billion, $2.5 billion -- $2 billion from Recovery Act funds and $500
million from Fiscal Year 2009 funds -- went to support front-line law enforcement
operations under the Edward Byrne Memorial Justice Assistance Grants program, a vital
source of funding for police departments and sheriffs’ offices across the country. In
addition, OJP administered more than $200 million in other Recovery Act grants for a
total of 3,800 Recovery Awards. These awards serve the dual purpose of creating and
preserving critical public safety jobs and fostering local innovation. For example, more
than $22 million went to help state and local law enforcement agencies hire civilian staff
to serve as dispatchers, trainers, and intelligence analysts. These funds allow agencies
not only to move toward smarter, data-driven methods of policing, but also to free up
sworn personnel for street duty. We also awarded more than $10 million to state and
local prosecutors’ offices to combat mortgage fraud and crimes related to vacant
properties. These grants are part of the Department’s priority effort to fight financial
fraud in all its forms. We will continue to help communities combat mortgage fraud
through additional funding and by providing training and technical assistance to
investigators and prosecutors.

OJP has also led the Department’s efforts to encourage evidence-based practices.
Research funded by our National Institute of Justice has shown that innovations at the

local level, such as mapping crime hot spots and using targeted enforcement to address

11



34

drug and gang violence, are at least partly responsible for the recent drop in crime rates
that we have seen in many cities; place-based policing, drug market interventions, and
other methods do, indeed, work in reducing crime. OJP has undertaken a comprehensive
effort to integrate evidence-based approaches such as these into our program
development and policymaking activities. The President’s budget proposal for Fiscal
Year 2011 includes a number of items intended to further those efforts, and we look
forward to working with Congress to expand our knowledge base and to disseminate that
knowledge to the field.

In addition to the assistance provided to our partners in state, local, and tribal law
enforcement through OJP, the COPS Office last year awarded $1.26 billion, including $1
billion through the Recovery Act for its COPS Hiring Recovery Program, which will put
approximately 4,699 police officers and sheriffs deputies on America’s streets. The
mission of the COPS Office is to advance the practice of community policing as an
effective strategy in communities’ efforts to improve public safety by helping law
enforcement build relationships and solve problems. The Administration remains
committed to providing communities across the country with resources to support the

hiring (or rehiring) of 50,000 police officers.

TRIBAL JUSTICE

In the past year, the Department has made significant strides in strengthening
relationships between the United States government and tribal nations. Improving public
safety and law enforcement in tribal communities remains a top priority for the

Department of Justice. Earlier this year, L issued a directive to all United States

12



35

Attorneys with federally recognized tribes in their districts to develop, after consultation
with those tribes, operational plans for addressing public safety in Indian Country. This
approach recognizes that the public safety challenges in Indian Country are not uniform
and that the success of any intergovernmental relationship is based on consistent and
effective communication.

In developing district-specific operational plans for public safety in tribal
communities, 1 asked each of these United States Attorneys to pay particular attention to
violence against women in Indian Country and to work closely with law enforcement to
make those crimes a priority. To that end, and at the request of tribal leaders, the
Department is creating a task force on prosecuting violent crimes against women in
Indian Country. In addition, 1 am creating a Tribal Nations Leadership Council to advise
me on issues critical to Indian Country. The Council will be made up of one tribal leader
from each of twelve B.1A. tribal regions and will be selected by the tribes of that region.
Constituting this landmark Council is an important step in the Department’s efforts to
improve communication and coordination with tribal nations.

On December 7, 2009, the Department reached a settlement in the extraordinarily
lengthy and contentious Cobell v. Salazar class-action case involving the government’s
handling of over 300,000 individual Indian trust accounts. The agreement, which is
contingent upon legislation and a district court fairness determination, provides for
approximately $1.4 billion to be distributed to class members and another $2 billion to
fund a buy-back program to address the continuing “fractionation” problem caused by

land interests being repeatedly divided as they pass through succeeding generations.
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ENSURING COMPETITION

The Antitrust Division has focused on efforts to promote and protect competition,
standing firmly in the corner of the American consumer, helping ensure that consumers
receive innovative, high-quality products at the lowest prices. 1t has acted to protect
consumers in merger matters, conduct matters, and criminal matters, as well as actively
advocating for both domestic and international competition. The Division has focused on
important sectors of the economy, including agriculture, defense, energy, finance, health
care, telecommunications, and transportation, among others. Because addressing
antitrust issues increasingly demands a global approach, the Division has increased its
focus on the international front as well, seeking to engage foreign enforcers on both
policy and particular enforcement matters.

The Department has acted against nine merger transactions already in Fiscal Year
2010, reaching settlements to protect competition in the vast majority, including the
combination of Ticketmaster and Live Nation, and is currently litigating against Dean
Foods, the nation’s largest dairy processor, seeking divestiture of milk processing plants.
Non-merger aspects of the civil antitrust enforcement program have been active as well.
The Department has presented its views in important court proceedings, such as filing
statements of interest with the court regarding competitive concerns about Google’s
proposed settlement with the nation’s largest book publishers as well as competitive
concerns about so-called “pay-for-delay” agreements in the pharmaceutical arena,
whereby firms agree to delay the entry of generic-drug competition through settlement of

a patent dispute, forcing consumers to pay substantial increased costs for needed drugs.
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On the criminal side, our cartel enforcement has remained active. Over $1 billion
in criminal fines were obtained against Antitrust Division defendants in Fiscal Year 2009,
and nearly a quarter of a billion so far in the current fiscal year. But fines are only one
part of the story; individual accountability in terms of jail time is a major focus of our
criminal antitrust program. In Fiscal Year 2009, the Antitrust Division obtained jail
sentences against 80 percent of its defendants, amounting to 25,396 total jail days
imposed in its sentencings. Ongoing investigations of price fixing in the liquid-crystal-
display and cathode-ray-tube industries continue and anticompetitive conduct in the
municipal bond industry has and will result in significant criminal fines and jail time.
The Department has also taken an active role advocating on behalf of competition and
consumers, including providing comments to the Federal Communications Commission
on broadband competition and embarking on an important series of joint workshops with
the USDA to examine agricultural issues in greater depth. Through these efforts we are
ensuring that American consumers have an ally in protecting their pocketbooks from

illegal marketplace conduct.

PROMOTING TRANSPARENCY

The President has pledged to make this Administration the most open and
transparent in history, and the Department is doing its part to make that pledge a reality.
As the lead agency responsible for encouraging government-wide compliance with the
Freedom of Information Act, we have worked diligently to implement the President’s
Memorandum on Transparency and the Freedom of Information Act, most significantly

by issuing new FOIA Guidelines which address the presumption of openness the
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President has established and which hold agencies accountable for their administration of
FOIlA. Through outreach, education, guidance, and the review of cases in litigation,
additional information was — and continues to be — disclosed to the public through careful

application of the guidelines at the agency level.

To ensure that these Guidelines are taking effect, the Department recently
announced that it will be creating a website, called a "FOIA Dashboard," that will apply
the principles of transparency and openness to the administration of the FOIA itself. This
website will be designed to enable the public to easily track information about FOIA
compliance. The Dashboard will allow the public to generate statistics on FOIA
compliance across the government and from year to year. Not only will this visual report
card promote transparency, it should also have the effect of encouraging the
Department’s FOIA offices — and FOIA offices across the government — to improve their

compliance efforts and release as much information to the public under FOIA as possible.

PROTECTING THE ENVIRONMENT

The Department continues to vigorously enforce environmental laws through its
Environment and Natural Resources Division. In light of the recent oil spill in the Gulf
of Mexico, the Justice Department stands ready to vigorously enforce the laws that
protect the people who work and reside near the Gulf, the local wildlife, the environment,
and the American taxpayers. Irecently dispatched a team of attorneys to Louisiana to
monitor the oil spill, and the Department will continue to provide critical legal advice and

support to the agencies involved in the federal response.
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The Department is also working every day to protect the environment in countless
other ways. In 2009, the Environment Division brought actions to protect the nation's air,
water, land, wildlife, and natural resources; upheld its trust responsibilities to Native
Americans; and defended important federal programs. In Fiscal Year 2009, the Division
secured nearly $69 million in civil and stipulated penalties and $2.6 billion in corrective
measures through court orders and settlements. In addition, the Division successfully
concluded 41 criminal cases against 85 defendants, obtaining over 42 years of jail time
and nearly $73 million in fines.

Our enforcement priorities include reducing harmful air emissions from large
coal-fired power plants and oil refineries, cleaning up environmental sites, and preventing
water pollution, especially from municipal sewer systems and contaminated stormwater
runoff. In one case, In re Asarco, L.L.C., the successful conclusion of the largest
environmental bankruptcy reorganization in U.S. history also resulted in the largest
recovery of money for hazardous waste cleanup ever -- $1.79 billion to be used to pay for
past and future costs incurred by federal and state agencies and environmental restoration
at more than 80 hazardous waste sites in 19 states. Last year, we also entered into a
landmark agreement to clean up the contaminated Hanford nuclear site, a matter in which
both Secretary of Energy Chu and 1 were personally involved.

The Environment Division also successfully brought criminal prosecutions
against a number of companies and individuals who have intentionally discharged
pollutants from vessels en route to American ports, and it continued to work with the
Environmental Protection Agency to obtain the cleanup of major river bodies in the

United States, including the Fox River (Wisconsin), the Kalamazoo River (Michigan),
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and the Hudson River (New York). Protecting the environment will continue to be one of

the Department’s most important objectives.

ENFORCING TAX LAWS

In support of its mission to defend and enforce the nation’s tax laws, the Tax
Division continues to assist the Internal Revenue Service (IRS) in tracking down tax
cheats, shutting down tax schemes and scams, and combating abusive tax shelters. Ina
time of high deficits, it is essential to reassure the overwhelming majority of law-abiding
taxpayers that nobody is immune from paying taxes. Tax Division prosecutors work
closely with United States Attorneys’ offices to ensure that criminal tax statutes are
administered fairly and uniformly throughout the country. The Tax Division continues
to aggressively investigate and prosecute individuals who use offshore accounts to hide
income and assets in order to evade U.S. taxation. The Division’s efforts have resulted in
a number of high-profile prosecutions of not only the citizens who sought to evade their
tax obligations, but also the professionals who helped to develop and implement these
illegal schemes. The Tax Division continues to devote significant resources to assisting
the IRS in obtaining more information about individuals who maintain undeclared
foreign accounts. The worldwide publicity surrounding the Tax Division’s enforcement
efforts reflects the dramatic impact that the government has had in combating the
negative impact on tax administration of tax haven jurisdictions and traditional notions of
bank secrecy.

Unscrupulous lawyers, accountants, and tax return preparers present a serious tax

administration and law enforcement problem. While some professionals dupe unwitting
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clients into filing false or fraudulent returns, others serve as willing “enablers,” often
providing a veneer of legitimacy to otherwise illegitimate or illegal transactions. The Tax
Division employs a range of civil and criminal enforcement tools to ensure that schemes
are detected and shut down, and that the participants are held accountable either civilly or

criminally.

CONCLUSION

Mr. Chairman, | trust that the foregoing will help the Committee appreciate just
some of the wide-ranging efforts that the Department of Justice is undertaking to protect
the safety, rights, and resources of the American people. We have accomplished much,
but we are not standing still. 1 again recognize and applaud the thousands of
conscientious employees of the Department who have made these accomplishments

possible.
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Mr. CONYERS. Thank you very much, Attorney General.

We will recess for some votes, and we will return immediately.

The Committee stands in recess.

[Recess.]

Ms. JACKSON LEE. [Presiding.] The Judiciary Committee is now
called to order.

And, Mr. Attorney General, we are in the round of questions.
And before I pose a motion, let me suggest that, by the opening
statements of the Members, you have heard a number of concerns.

And I would only add to those concerns, and not all in totality,
is a very serious matter of mergers and particularly the merger be-
tween Continental and United. And I know that we will have an
opportunity to raise that very important question either today or
prospectively.

And so we are at the point of questions, as I indicated. But I
would like to indicate to you that our Chairman, who has presided
over this Committee with excellence and great leadership, and pre-
sided earlier today, was approached by Members on the floor hav-
ing a number of conflicts and flights to catch on important district
business. Because of his chairmanship of the Committee leader-
ship, he thought it would be a service to the Members if we could
adjourn the hearing and schedule it at a later date.

Therefore, I am asking unanimous consent to adjourn the hear-
ing at this time.

Mr. SMITH. Madam Chairman, I object, and I would like to be
recognized to explain my objection.

Ms. JACKSON LEE. The Ranking Member objects, and I will yield
to him for his explanation.

Mr. SMITH. Thank you, Madam Chairman.

The Chairman and I had a discussion about this subject, whether
we should adjourn now because we are finished with votes for the
day and perhaps return next week or the week after we get back
from our Memorial Day break. Had the AG been able to assure us
that he would be able to give us a time and a date to have that
hearing and continue this hearing and be able to ask him ques-
tions, I certainly would have agreed to do that.

I understand the AG’s travel schedule, I can appreciate the fact
that he might not be able to give us a hard date, but I am uncom-
fortable adjourning this oversight hearing without that time and
date specific. And that is why I feel that we should go forward, and
we clearly have a critical mass of Members to do so.

And, Madam Chair, I would be happy to yield to the AG, who
looked like he was getting ready to respond as well.

Ms. JACKSON LEE. Thank you.

Mr. Attorney General, I am not sure if you were interested in
being yielded to at this point.

Mr. HOLDER. I am sorry?

Ms. JACKSON LEE. Are you interested in being yielded to at this
point. Otherwise, I would have a Member that I will call on.

Mr. HOLDER. No, I am ready to proceed.

Ms. JACKSON LEE. Mr. Schiff of California.

Mr. ScHIFF. Thank you, Madam Chair.

I was just going to say, to respond to my colleague from Texas,
I understand the concern he has.
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On the other hand, the Attorney General has demonstrated no
reticence or reluctance whatsoever to come before the Committee,
not only this Committee, but others, and I am confident he will re-
turn at the first available opportunity. If that is the case, it would
be nice to have more full representation of the Committee. I know
a lot of Members who couldn’t stay would love to participate in the
hearing, and they will lose that opportunity if we go forward with-
out them.

Mr. SmITH. Would the gentleman yield?

Mr. ScHIFF. I would be glad to.

Mr. SMITH. Several responses to the gentleman’s point.

First, it is obvious that the Attorney General has indicated a
Evillingness to stay and answer questions for as long as they might

e.

Second of all, all Members of Congress were on notice that we
expected to be in session today until at least 3 or 4 this afternoon.
The fact that the votes ended earlier was not anticipated, so Mem-
bers have not had to change any plans if they wanted to participate
in this hearing.

And then, thirdly, as I said, to repeat myself, had the AG been
willing to commit to a date some time in the next 3 weeks, I would
have certainly gone along with the suggestion that we adjourn
today. But without that commitment from the AG, and despite the
assurance of the gentleman from California—he seems to be more
confident in the appearance of the AG in the coming weeks than
the AG himself, or I think the AG would have given a commitment
to a specific time and date. But absent that, I think it best that
we proceed.

Mr. ScHirFF. Madam Chair, reclaiming my time, that being said,
we will just go forward.

Thank you, Madam Chair.

Ms. JACKSON LEE. Thank you.

The objection being heard on the request for unanimous consent
to adjourn, and the objection being raised, the meeting will now
proceed.

At this time, I would like to yield 5 minutes for his questioning
to the gentleman from Virginia, the Chairman of the Subcommittee
on Crime, Mr. Scott.

Mr. Scort. Thank you.

Mr. Attorney General, the last time you were here, I asked you
about whether or not if someone had been tortured to death,
whether or not a crime almost certainly would have been com-
mitted, and you answered in the positive.

My question is what is the statute of limitations for torture if
someone dies, and the statute of limitations if someone does not
die? I have a lot of questions, and if you would prefer to respond
in writing, that would be fine.

Mr. HOLDER. I think I would like to respond in writing to at least
the second part of that question.

With regard to the first part, there is no statute of limitations
where death results.

Mr. ScotT. Thank you.

There has been a lot of controversy on Miranda rights. The last
case in the Supreme Court on Miranda rights was ruled on a con-
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stitutional basis, not statutory interpretation. If we tried to change
the statute might we not cause more problems than we solve be-
cause nobody would know until that hits the Supreme Court
whether what we did was constitutional or not? And how would
that affect the practice on the ground if a police officer has to sit
up there and wonder, well, I have got all these exceptions, I might
have to give a Miranda warning, I might not, are they a citizen,
maybe they are a terrorist, maybe they are a citizen, not a citizen?
Might you end up messing up a lot of cases where Miranda turned
out to be required rather than fixing something? Will it make mat-
ters worse by trying to change anything?

Mr. HOLDER. Well, I think it is our view that the use of the pub-
lic safety exception, I want to make clear to everyone that what we
are focusing on is the potential modernizing, clarifying of the public
safety exception, not the Miranda rule itself, but to come up with
a way in which we give to agents, to police officers, greater clarity
as to how the public safety exception can be used.

The public safety exception was crafted back in the 1980’s in con-
nection with case Quarles that involved a police officer asking a
person, “where’s the gun?”

We now find ourselves in 2010 dealing with very complicated ter-
rorism matters. Those are certainly the things that have occupied
much of my time. With regard to that small set of only terrorism-
related matters, not in any other way, just terrorism cases, any act
on modernizing, clarifying, making more flexible the use of the
public safety exception would be something beneficial.

Mr. ScoTT. But at the point of time the interrogation starts, a
profile for somebody might not be able to tell whether it is ter-
rorism or not. And thinking wrongly that it is terrorism, you can
mess up an otherwise fairly good case. But we will look to see what
you come up with.

The Bureau of Prisons is under your jurisdiction, is that correct?

Mr. HOLDER. That is correct.

Mr. ScorT. And the Federal Prison Industries is an important
program. Do you have any statement on how we can make that
program stronger and any support you want to give to that pro-
gram of why it is so important?

Mr. HOLDER. It is a critical part I think of our effort to make our
prisons more than places that simply warehouse people, to give
people an opportunity to gain skills that make them successful
upon leaving prison.

I think what people have to always focus on is that the vast ma-
jority of people who go into prisons are going to come out at some
point. And to the extent that we can provide rehabilitative services
to them through the vocational opportunities that the Federal Pris-
on Industries program provides, I think those should be supported.
I am a big, big supporter of that program.

Mr. Scort. Thank you.

I mentioned in my opening remarks, the Office of Legal Counsel
memorandum, June 29, 2007, that essentially suggested that the
Religious Freedom Restoration Act of 1993 provides a virtual blan-
ket overriding statutory nondiscrimination provisions. Has your of-
fice reviewed that memorandum, and if so, could you tell us the
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status of what you are going to do with it, or would you want to
get back to us in writing on that?

Mr. HOLDER. Well, I think I would like to get back to you in writ-
ing about that one. I have not had a chance to have, I think, in-
depth conversations that I need to have about that in order to re-
spond in the way that I would like to your question.

Mr. ScotT. Okay.

You are aware that the President, during his campaign in Zanes-
ville, Ohio, indicated, and I quote, if you get a Federal grant, you
can’t use the grant money to proselytize to the people you help and
you can’t discriminate against them, or against the people you hire
on the basis of religion, at least that is what he wanted to do.

Since then, there is a suggestion that discrimination would be al-
lowed on a case-by-case basis. It seems fairly unusual that you
would allow discrimination on a case-by-case basis. Do you have
any comment on where we are on restoring the civil rights for em-
ployees that existed from 1965 until about 2001 or 2002?

Mr. HOLDER. Well, I think the Administration is committed to
partnering with faith-based organizations in a way that is con-
sistent with the law, consistent with our values, and consistent
Witlllfthe way in which I think this Administration has conducted
itself.

The Department will continue to evaluate any legal questions
that arise with regard to how we do that on a case-by-case basis.
But I think overall

Mr. ScotrT. I think the law apparently allows discrimination as
a policy. I mean, you have to set the policy through executive or-
ders and statutes. Is it the policy of this Administration now to
allow the discrimination on a case-by-case basis, and one group can
say, well, we don’t hire people based on race and religion, and an-
other group, well, we are not going to allow you to discriminate on
race and religion? Or is it the policy of this Administration to allow
discrimination?

Mr. HOLDER. No, that is not the policy. The policy of the Admin-
istration is to interact with faith-based organizations or any organi-
zation.

Mr. Scort. Which you can do without discriminating and with-
out proselytizing.

Mr. HOLDER. We can operate with them and interact with them
in a way that is consistent with the law, consistent with our val-
ues, and consistent with the way in which this Administration, I
think, has postured itself on a whole range of issues.

Mr. Scott. Well, let’s just be clear. Is it the policy of this Admin-
istration to allow—is the policy of the Administration going to be
discrimination will not be allowed?

Mr. HOLDER. We are—yes, that is not the view that we share.
We do not have a view that discrimination is appropriate.

And we want to, as I said, interact with these organizations
where these issues are presented in such a way that we are acting
consistent with the law and acting, again, consistent with what our
values are, both as a Nation and as an Administration.

Ms. JACKSON LEE. The gentleman’s time has expired.

The gentleman from Texas, Mr. Smith.

Mr. SmiTH. Thank you, Madam Chair.
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Mr. AG, the Times Square bomber, Shahzad, was a naturalized
citizen, just became a naturalized citizen a year ago. As you know,
current law allows us to denaturalize anybody who in the last 5
years——

Mr. HOLDER. I am sorry, I can’t hear Mr. Smith.

Ms. JACKSON LEE. Can the technician check the microphones,
please?

Mr. HOLDER. I am sorry.

Mr. SMITH. I regret all of my earlier comments might not have
been heard earlier.

Okay. There it is.

Mr. Attorney General, the Times Square bomber, Mr. Shahzad,
became a naturalized citizen less than a year ago. Under current
law, we can denaturalize an individual who has become a natural-
ized citizen in the last 5 years if they are a member of an organiza-
gion whose intent is to overthrow the Government of the United

tates.

Do you consider terrorist organizations to be among the prohib-
ited organizations that would allow us to denaturalize somebody?
And when I say “terrorist organization,” I am using the definition
of the Immigration and Nationality Act of a terrorist action.

Mr. HOLDER. I am not familiar with the immigration laws, or
that particular immigration law. And I don’t have an ability to,
without having had a chance to study it, answer that question in
an intelligent way.

Mr. SMiTH. Well, you are unsure whether someone who is a
member of a terrorist organization would be able to be
denaturalized, is that correct, from your answer?

Mr. HOLDER. Well, my answer is that if, in fact, there is a stat-
ute that allows that to occur, it is not a statute that I am conver-
sant with, and I am not in a position to answer your question.

Mr. SmiTH. That was section 240, but I look forward to you get-
ting back to me.

Would you consider the Pakistani Taliban to be a terrorist orga-
nization?

Mr. HOLDER. If not formally designated, I think we have cer-
tainly seen through their actions and certainly in their attempt
through Mr. Shahzad, that they are certainly a terrorist organiza-
tion.

Mr. SMITH. But you consider them to be a terrorist organization?

Mr. HOLDER. I would, even if not formally designated.

Mr. SmiTH. Would you take action, and the DOJ can initiate this,
to denaturalize the Times Square bomber?

Mr. HOLDER. I am sorry?

Mr. SMmiTH. Would you take action to denaturalize the Times
Square bomber on the basis that he was a member of the terrorist
organization the Pakistani Taliban?

Mr. HOLDER. We have a wide range of things that we can do
with regard to the potential defendant in this matter. We have an
ability to put him in jail for extended periods of time.

Mr. SMITH. So you don’t intend to denaturalize him?

Mr. HOLDER. Well, I am saying that we have the ability to do a
whole variety of other things. And whether or not there is an abil-
ity to denaturalize him, by the way, is something that has been dis-
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cussed, and whether or not there are constitutional issues that are
involved in that process, they certainly have been raised, and I
think those would have to be considered as well.

Mr. SMITH. I read your answer to mean that you are not pre-
pared today to say you would denaturalize him.

Let me go to my next question, which is, in the case of all three
attempts in the last year, the terrorist attempts, one of which was
successful, those individuals have had ties to radical Islam. Do you
feel that these individuals might have been incited to take the ac-
tions that they did because of radical Islam?

Mr. HOLDER. Because of?

Mr. SmiTH. Radical Islam.

Mr. HOLDER. There are a variety of reasons why I think people
have taken these actions. One, I think you have to look at each in-
dividual case. I mean, we are in the process now of talking to Mr.
Shahzad to try to understand what it is that drove him to take the
action he took.

Mr. SMITH. But radical Islam could have been one of the reasons?

Mr. HOLDER. Well, there are a variety of reasons.

Mr. SMITH. Is radical Islam one of them?

Mr. HOLDER. There are a variety of reasons why people do these
things. Some of them are potentially religious based.

Mr. SmiTH. What I am asking is if you think, among those vari-
ety of reasons, radical Islam might have been one of the reasons
that the individuals took the steps that they did?

Mr. HOLDER. We see some radical Islam—I mean, I think those
people who espouse a version of Islam that is not——

Mr. SMITH. Are you uncomfortable attributing any of their ac-
tions to radical Islam? It sounds like it.

Mr. HOLDER. No. I don’t want to say anything negative about a
religion that is not——

Mr. SMITH. We are not talking about Islam. I am talking about
radical Islam. I not talking about the general religion.

Mr. HOLDER. Right. And I am saying that a person, like Anwar
al-Awlaki for instance, who has a version of Islam that is not con-
sistent with the teachings of it and who espouses a radical
version——

Mr. SMITH. Could radical Islam have motivated these individuals
to take the steps that they did?

Mr. HOLDER. I certainly think that it is possible that people who
espouse a radical version of Islam have had an ability to have an
impact on people like Mr. Shahzad.

Mr. SMITH. And could it have been the case in one of these three
instances?

Mr. HOLDER. Could that have been the case?

Mr. SMITH. Yeah. Again, could one of these three individuals
have been incited by radical Islam or at least feel that they could
have been?

Mr. HOLDER. I think potentially incited by people who have a
view of Islam that is inconsistent with

Mr. SMITH. Mr. AG, it is hard to get an answer yes or no, but
let me go on to my next question.

This has to do with the transfer of individuals from Guantanamo
Bay to other countries. Do we know, and I am not asking you about
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specifics or individuals, but I hope our Federal Government, and do
you have assurances from those countries that have received these
transferees, that we know where these individuals are? Do we
know whether they have remained in those countries and have
been detained or not?

Mr. HOLDER. When we make these transfer decisions, we work
out in advance secure arrangements with the receiving nations so
we have a sense of where they are, what steps are going to be put
in place to monitor their activities and their movement.

Mr. SmITH. Have any of these transferees made under this Ad-
ministration returned to terrorism?

Mr. HOLDER. I have read reports of that by one person, but I can-
not confirm that.

Mr. SMITH. Let’s just say that one person did, and that could well
be the case. Doesn’t that give you pause about transferring anyone
from Gitmo to foreign countries if even one person goes back to the
battlefield, returns to terrorism, and might kill innocent Ameri-
cans? Doesn’t that give you pause about the whole program?

Mr. HOLDER. Well, we put in place a very comprehensive pro-
gram that looked at the 240 people who were at Guantanamo when
we got there.

Mr. SMITH. But it is not working if anybody that has been trans-
ferred does return to terrorism, as you just acknowledged might
have been the case. It seems to me you would want to stop the pro-
gram and reevaluate the safeguards that you have.

Mr. HOLDER. Well, I am confident that by putting together law
enforcement, our military people, our intelligence people, and look-
ing at those 240 people and making determinations as to where
they should go, the best determinations we could make we actually
did make.

Mr. SMITH. But it is obviously not working if you had people re-
turn to terrorism who were transferred to other countries who you
didn’t need to transfer to other countries.

Ms. JACKSON LEE. The gentleman’s time has expired.

Mr. HOLDER. Let me be clear here. I have not said that, on the
basis of anything that I know that is credible or authoritative, that
anybody that we have released

Mr. SMITH. I thought you just said one may have.

Mr. HOLDER. I read reports, I said, but in newspapers. That is
all I am saying. I am not in a position at this point to say that,
in fact, is accurate. I am not going to comment on the intelligence.

Ms. JACKSON LEE. The gentleman’s time has expired.

I now allow myself 5 minutes for questioning.

Mr. Attorney General, you have had numerable challenges, I
would almost call it, for fear of using a play on words, a mine field.
Let me thank you for the deliberative manner in which the Depart-
ment of Justice has handled the matters for the American People.
You are to be credited for working through difficult issues and
?eing thoughtful, along with your staff. We have difficult issues be-
ore us.

And I would like to start off with my questioning on the whole
concept of too big to fail. The Department of Justice is now in-
volved. You are involved in the financial markets. You are involved
in the communications markets, and you are involved in the avia-
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tion market, because there have been efforts to merge. Certainly
there is a communication merger that is before the Department of
Justice and another agency, but I will focus my time on the Conti-
nental Airlines and United, and raise several questions quickly so
that you can comment on what kinds of, what structure the inves-
tigation will take. Unlike Comcast and NBC, which has a number
of other agencies, it appears that the Department of Justice in this
instance may be the overriding agency.

So the question becomes, do we have a concept merger that rep-
resents something too big to fail? Are there major Clayton Section
7 anticompetitiveness involved routes and otherwise? And do we
hold to the comments made by one of the CEOs that this is, in es-
sence, my words characterizing theirs, an easy do, a piece of cake,
and we will be done in a certain period of time?

The question is, the American people will be drastically im-
pacted, my words, closing routes, closing hubs, changing locations,
losing jobs; my direct question to you, is the Justice Department
going to be guided by public statements by CEOs, it is a piece of
cake? Are they going to be guided by comments, it is an Illinois
deal, and they will look the other way? And are they going to be
guided by the fact that the Star Alliance, which you also reviewed
and thank you for doing so vigorously, was supposed to, by many
points, represent making these entities strong enough to stay on
their own, but maybe it was a step toward monopoly; what will be
the structure of that investigation? And do we expect that you will
finish it in 2 months, as we have been represented to?

Mr. HOLDER. Well, we have, I think, a revitalized Antitrust Divi-
sion that is headed by a very capable woman, Christine Varney.
And whenever a proposed transaction or agreement raises signifi-
cant competition issues, the Department’s Antitrust Division will
conduct a very vigorous investigation, and that is what we would
plan to do here.

And to the extent that the merger of United and Continental
would substantially lessen competition, we would take the appro-
priate enforcement action. The Department will examine this merg-
er, as it does all of those that are within our responsibility, very
seriously, take into account all of the information that we can, and
take very, very seriously the responsibility that we have.

I am very proud of the work that the Antitrust Division under
Christie Varney has taken.

Ms. JACKSON LEE. Will you put any self-imposed deadline on
yourself, on the Department of Justice?

Mr. HOLDER. We will take the time that is necessary for us to
look at it, to make sure that we are comfortable in the decisions
that we are making. We will not unnecessarily delay things, but we
will certainly take the time that we need to come up with a rea-
soned decision.

Ms. JACKSON LEE. Thank you.

Let me just, very quickly, two major questions have come up.
The Arizona law that seems to racially profile a number of classes
of individuals, the basic question I have beyond racial profiling is
the preemption question as it relates to immigration law. Have we
yielded, and does the Justice Department intend to vigorously pur-
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sue, the question of this law as it may relate to Federal
preemptiveness?

And let me ask the other two. Dealing with the Times Square
bomber, based on your experience, can you compare the effective-
ness of the interrogation methods used for the attempted flight 253
and Times Square bomber, on the one hand, and so-called en-
hanced interrogation, which you have addressed now in the past,
such as methods like water boarding, those calling for that ap-
proach? Do you believe that the flight 253 suspect’s family, as you
have indicated, would have come to the United States, persuaded
him to cooperate and provide significant valuable intelligence,
which I think is very important, if he had been water boarded,
rather than giving Miranda warnings, which have been given to
terrorists, alleged terrorists, by the Bush administration? Effec-
tively, what are we trying to show as we present ourselves to the
world on fighting the war on terror?

Mr. HOLDER. Well, I think that if one looks at the facts and looks
at the questioning that was done by experienced FBI agents with
regard to Abdulmutallab, with regard to Shahzad, and with regard
to Headley, one would see that the customary FBI techniques that
do not involve the use of enhanced interrogation procedures have
proven to be effective. We have gotten useful information, and use-
ful intelligence, from all of these individuals as a result of the use
of techniques that are recognized as traditional, and that are recog-
nized as consistent with our values.

There is not a tension between conducting ourselves in law en-
forcement in a way that is consistent with our values and being ef-
fective and having the ability to protect the American people. And
I think if one looks at what has happened over the past year, one
would see dramatic proof of that.

Ms. JACKSON LEE. The Arizona law Federal preemption and the
Justice Department’s intention?

Mr. HOLDER. As I have indicated, we are in the process of look-
ing at that law. We are concerned about the potential impact that
it has, and whether it contravenes Federal civil rights laws poten-
tially leading to racial profiling. We are also concerned about
whether there is the possibility that it crosses the line with regard
to preemption.

There 1s certainly an immigration issue, an immigration problem,
an illegal immigration problem that this country needs to face. The
concern that we have is this is something that ought to be done on
% national basis as opposed to trying to do it on a State-by-State

asis.

Ms. JACKSON LEE. I thank the gentleman.

I now recognize the gentleman from California, Mr. Lungren, for
5 minutes.

Mr. LUNGREN. Thank you very much.

Alnd I appreciate your appearance before us, Mr. Attorney Gen-
eral.

I do have to comment though, we seem so careful not to use
terms like radical Islam for fear of offense, but we readily refer to
racial profiling being either the consequence or the motivation of
the voters and elected officials in Arizona. And I find that remark-
able.
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Mr. HOLDER. Well, I am sorry.

Please do not misinterpret what I said. I did not say that that
was why, that that was the motivating factor for the people in Ari-
zona.

I understand their frustration. I am saying that one of the things
that we need to look at, at the Department of Justice, is whether
or not we should have a national answer to a problem that is very
real to them.

Mr. LUNGREN. I appreciate that, Mr. Attorney General.

It must be frustrating to the people of Arizona who write in the
law, there shall not be any racial profiling, by specifying you can-
not use that as the reason for stopping an individual or questioning
an individual, and yet immediately there is a comment on this
panel and other places that that must be racial profiling. When is
something not when they say it is not, may be the real question
here?

I only half-facetiously ask, can we assure the American people
that Mr. Shahzad was not motivated by anger developed because
of the passage of the health care bill?

Mr. HOLDER. Excuse me?

Mr. LUNGREN. Well, that was suggested by the mayor of New
York as the possible reason for the activities, and we seem to be
reluctant to talk about radical Islam possibly being the case.

Let me ask this, Mr. Attorney General, on the Miranda warn-
ings. What is the position of your Administration, what is the posi-
tion of the Justice Department on this question: Do we believe that
no Miranda warnings should be given until we have gotten from
suspected terrorists, for whom we have reasonable suspicion they
are involved with terrorism, that we have got from them every bit
of information that they have with respect to public safety de-
mands?

Mr. HOLDER. We do these on a case-by-case basis. And what we
try to do is make use of the law as it exists. And we certainly know
that in those initial interactions with people who we suspect to be
terrorists, there are public safety questions that can be asked of
them. We try to use the public safety exception to glean as much
information as we can appropriately and consistent with what the
Supreme Court has said that we can do.

Mr. LUNGREN. I appreciate it.

My question is, at what point in time do you believe that you
must cease that and give Miranda warnings before further interro-
gation can take place?

Mr. HOLDER. Well, a decision has to be made about whether or
not you are going to give Miranda warnings at the time when you
feel that you have exhausted all the questioning that you can do
under the public safety exception, whether you have made the de-
termination that there is perhaps no immediate threat to the pub-
lic or to the officers who are involved.

Mr. LUNGREN. That is the question I have.

There is a distinction, at least in my mind, between the public
safety exception as previously understood by court decision; that is,
it is the case of imminent danger. You have the case where a gun
is missing; you know it is in that location, and someone might pick
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it up and do harm immediately. You have the case of a ticking time
bomb; you have to get that information immediately.

But in this case or in cases involving suspected terrorists, pre-
sumably we are trying to get more information than just the imme-
diate danger. We are trying to solicit information with respect to
perhaps a terrorist network. And so my question is, is it not a
somewhat different application of law or the foundations of the ex-
ception of the law to use it in these circumstances involving terror-
ists 2{1}5 opposed to the conventional notion in regular criminal
cases?

Mr. HOLDER. I think the definition of immediate danger really
can be different if one looks at, to use your words, the traditional
context as opposed to the terrorist context. That is one of the rea-
sons why we think that we should think about modernizing, and
clarifying, the public safety exception so that we would have a pub-
lic safety exception that is prepared—that we can use and deal
with that.

Mr. LUNGREN. I understand that. And what I am trying to get
at is, what is the basis of that?

For instance, Mr. Abdulmutallab, as I wunderstand it,
Abdulmutallab gave you information some weeks after you arrested
him. Or at least, based on statements that have been made from
the Justice Department, one would ascertain that. If that be the
case and that information was valuable in allowing us to further
understand terrorist plots, then one would question whether or not
we should have tried to get that information earlier, prior to the
time that we gave him the Miranda warnings. And if, in fact, the
justification is that it is danger not of this immediate, short time
period, that is, do we know whether he has another bomb, but
rather we are trying to gain information with respect to terrorist
activity, then that notion is different and the underlying legal ar-
gument made before the court is different.

I am trying to glean from you, what is the basis for your use of
the imminent danger exception in terrorist cases as opposed to
criminal cases?

Mr. HOLDER. Well, if the question is, let’s say, in Quarles case,
where is the gun, a simple question, and that was allowed.

In a terrorist situation, there are a whole variety of other ques-
tions that one would want to put to a person. Are there other peo-
ple who are similarly engaged are we concerned about? We know
how al Qaeda likes to do things in tandem. Are there other bombs
that are——

Ms. JACKSON LEE. The gentleman’s time has expired. Finish your
answer.

Mr. HOLDER. Are there other bombs that we need to be con-
cerned with? Are there other people who are going to be coming
this way as a result? Are you maybe the first in a—are you in the
vanguard of a terrorist attack? These are all questions that we
think can appropriately be asked under the public safety exception.
We want to have—our view is that we would like to have a greater
degree of clarity with regard to what the public safety exception
would entail, and that would be useful for agents, police officers,
who have to deal with terrorist suspects.

Ms. JACKSON LEE. The gentleman’s time has expired.
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I recognize the gentleman from North Carolina for 5 minutes,
Mr. Watt.

Mr. WATT. Thank you, Mr. Attorney General.

I appreciate you being here.

And this has been a little disjointed process. I hope it hasn’t
blown up your whole day, but I am happy to have you here.

Let me ask three quick questions. And to the extent you can
comment publicly, that would be great. To the extent you want to
follow up in writing, it would also be great.

We got some information several weeks ago that Professor Lau-
rence Tribe was coming over to assist you all with the Access to
Justice Program, and then it has kind of gone quiet since then. So
one of the things I would like to try to find out is, what he is doing
and whether we are making, you know, any progress on the Access
to Justice Program? And maybe you are not ready to roll that out,
and I respect that if you are not ready to do that publicly here, but
at some point, it would be great to get a report on that.

Mr. HOLDER. Well, I can tell you that——

Mr. WATT. Go ahead. I was going to ask all three of them, and
then let you wax and wane, and stay out of it.

Mr. HOLDER. Okay.

Mr. WATT. The second thing is, I note that there was a settle-
ment with AIG for $6.1 million to African American customers.
While I never thought I would live to see a day that I thought $6.1
million was a paltry sum, given the magnitude of distress that AIG
and others caused African American customers, that seems like a
fairly modest settlement. To the extent that you are able to provide
any details on that case without violating whatever ethical stand-
ards you have, it would be helpful to get some information on that.

And then, finally, I wanted to applaud, obviously, the objections
that you all have interposed to the proposal of Kingston, North
Carolina, to change its voting system under the Voting Rights Act
preclearance provisions. And I would like to get, perhaps in writing
again, because I am not sure if 5 minutes will do justice to it, some
assessment of the kind of preparation you are making for the on-
slaught of cases that are likely to come. As soon as this Census is
over, I suspect there will be a whole new round of voting rights
cases filed, and I think we need to be as prepared, and DOJ needs
to be as prepared as possible to meet that onslaught.

So those are the three areas of inquiry. And I will shut up, and
you can use the rest of my 5 minutes to respond, and whatever you
don’t respond to in the 5 minutes, then perhaps you can send us
something in writing.

Mr. HOLDER. I will. I will take you up on your offer to respond
in writing with regard to the second and third questions that you
raised about the settlement and about the question of the Census
and the interaction that has with the position we have taken in
Kingston.

With regard to the Access to Justice initiative that Professor
Tribe is involved with, that is something that is really critical to
me as Attorney General and to the President as well to come up
with ways in which we make sure that people, irrespective of their
economic condition, irrespective of their socioeconomic status, have
an ability to enjoy all the fruit of our great system.
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One of the things that we are focused on and one of the things
that Professor Tribe is focused on is this whole question of indigent
defense and whether or not people get adequate representation or
not based on their economic condition. We have seen studies, we
have seen reports about people in critical parts of criminal pro-
ceedings acting without a lawyer. We are trying to understand
what the various systems look like around the country. Professor
Tribe will be intimately involved in that effort in particular, but
then more generally to make sure that all American citizens have
equal access to justice.

He is a very eminent scholar. He is just stepping up, but I expect
that he will make a major contribution to this Justice Department.

Mr. WATT. Thank you so much, Madam Chair.

I will yield back. My time is expired anyway, so I can’t yield any
time back, but I yield back anyway.

Ms. JACKSON LEE. I thank the gentleman for yielding what he
might not have, but for his courtesy.

I now recognize the gentleman from Virginia, Mr. Goodlatte, for
5 minutes for his questioning.

Mr. GOODLATTE. Thank you, Madam Chairman.

And, Attorney General Holder, welcome. We are pleased to have
you here today.

As you know, and I have had some conversations with your staff
regarding a case that is of great importance in Virginia, in the last
days of his gubernatorial term, former Virginia Governor Tim
Kaine inexplicably requested that Jens Soering, a man convicted in
the Virginia State courts of the brutal and violent murders of two
residents of central Virginia, in my congressional district, be trans-
ferred from Virginia’s prison system to Germany.

Soering is currently serving two life prison sentences. However,
if he is transferred to Germany, it is my understanding he could
be released within 2 years. The decision to approve or deny a pro-
posed transfer is committed to the discretion of the Department of
Justice and in your hands.

I understand that the seriousness of the offense and the potential
public outrage at the transfer are factors that the Department con-
siders in evaluating such transfers. I can attest to you that these
crimes were heinous and that the public outrage about the poten-
tial transfer is extremely high. I have been contacted by many con-
stituents expressing opposition to this transfer, including some in-
volved in the original case.

In addition, I forwarded to you a letter signed by 75 of the 100
members of the Virginia House of Delegates opposing this transfer.
The letter was signed by Republicans, Democrats and Independ-
ents alike, and in addition, Governor McDonald contacted the De-
partment to revoke Governor Kaine’s request.

And I wonder if you can tell us what the status is of that process.

Mr. HOLDER. Well, first, I would agree with you. Those were hei-
nous and very serious crimes.

The question I think that the Justice Department has to deal
with is to see what, in fact, is the position of the State going to
be, whether or not the revocation recision by Governor McDonald
of what Governor Kaine did is in fact going to be upheld by the
courts in Virginia? So until that, I think, determination is made,
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the Justice Department really cannot act. And so I guess we are
waiting to see that.

But I will agree with you, we are talking about the most serious
crimes that one can imagine. Lives were lost as a result of the ac-
tions taken by this defendant. And in making any kind of assess-
ment, that would be uppermost in our minds. But I guess we are
waiting to see what the resolution is of the contrary positions of the
two Governors.

Mr. GOODLATTE. Well, General Holder, it seems to me that you,
in your capacity, could make the decision not to honor the rec-
ommendation of Governor Kaine whether or not Governor McDon-
ald’s letter overturning Governor Kaine’s request is recognized or
not. It doesn’t seem to me that you need to get to that question in
order to simply make a determination. And I find it hard to believe
that the Department could contemplate transferring this man to
Germany when the public outrage over this is so overwhelming;
and justice is being served by the Virginia criminal justice system,
and then, in Germany, he could be released in as little as 2 years
or less, certainly not what has occurred in Virginia, which has re-
quired him to serve, so far, the full two life sentences that have
been imposed upon him.

Mr. HOLDER. Well, I think in making the determination, it
makes a lot of sense to get what the State’s position is actually
going to be.

And I think that, in that case, it makes sense for us to await the
official determination of what the position of the State of Virginia
is with regard to the request that has been made.

But factoring that in, I want to emphasize that I have been a
prosecutor, for a good portion of my life. I have prosecuted violent
crime cases and dealt with them as a judge. This is as serious a
case as I have seen. And that would obviously be something that
would weigh into any decision that we had to make.

Mr. GOODLATTE. Let me ask another question about another
issue that is pending here in the Congress and of importance.

Congressman Barney Frank has introduced H.R. 2267, legisla-
tion to repeal the recently enacted Unlawful Internet Gambling En-
forcement Act, a bill that passed with overwhelming bipartisan
support. His repeal bill also legalizes and regulates Internet gam-
bling at the Federal level under the Financial Services Regulatory
Agency.

Among its various provisions, the bill, in my opinion, guts the
Wire Act, U.S.C. 1084, by stating that the Wire Act will not apply
to any activities regulated by the licensing scheme envisioned
under the bill.

So I would like to know, first, do you believe that currently ille-
gal offshore gambling operations should be legalized by the Federal
Government, and do you support or oppose this legislation?

Mr. HOLDER. We do not support the legalization of offshore gam-
bling.

When one looks at the negative impact that that has had on the
lives of individuals, potential that it has for problems that it might
create, even on a community-wide basis, it just seems to, I think,
us that that is not something that we necessarily want to support.
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Mr. GoOODLATTE. Well, thank you. I appreciate your under-
standing the risks that Internet gambling imposes on our citizens.

Madam Chairman, I see my time has expired.

Ms. JACKSON LEE. The time has expired of the gentleman from
Virginia. Thank you so very much.

The Chair will now recognize the gentlelady from California, Ms.
Waters, for 5 minutes.

Ms. WATERS. Thank you very much.

I want to try and get responses on three issues that I have.

The first one that I talked about was diversity, particularly fo-
cused on FBI, and whether or not you have the responsibility for
working with the FBI to ensure that the discrimination complaints
that have come from within are being settled and whether or not
there is a backlog. And I will be writing you some more on this,
but I want to hear from you just briefly what you know and what
you have done.

Mr. HOLDER. Well, just 2 weeks ago, I issued a directive, a diver-
sity plan, for the Department of Justice that includes all of the De-
partment’s components, including the FBI, the DEA, the ATF, and
the other components that make up the Department.

There are people who are going to be in place to monitor this sit-
uation, to monitor these diversity efforts. All of the components
have to come back, I believe, by the end of June with what their
plan is to diversify their ranks. This Department of Justice is com-
mitted to diversity. This Department of Justice is at its strong-
est——

Ms. WATERS. Do you still have backlogs in the FBI of discrimina-
tion complaints?

Mr. HOLDER. I am sorry?

Ms. })NATERS. Do you have a backlog of discrimination complaints
in FBI*

Mr. HOLDER. I don’t know. I will have to check, and I can get
back to you on that.

Ms. WATERS. All right.

And that report is public, that information?

Mr. HOLDER. The diversity plan?

Ms. WATERS. Yes.

Mr. HOLDER. Yes.

Ms. WATERS. All right. We will get a copy of that.

Quickly, moving to antitrust, the big one, the media merger of
the purchase of NBC by Comcast and how you view these things.
We are concerned because of the size of this purchase, and we are
concerned that this consolidation will cause Comcast to own movie
studios, Internet, cable, broadband, you name it. And some of these
mergers, they don’t have any public hearings on. We work with the
FCC, and they did agree to extend the comment period. Now, what
is your responsibility?

Mr. HOLDER. Well, we certainly look at these for their impact on
competition and whether or not they unnecessarily consolidate
things that should be separate.

The Justice Department does not typically hold hearings or does
not hold hearings when we conduct our antitrust investigations. I
understand that the FCC perhaps has had one or is planning to
have one, and that certainly, I think, is in there for them to decide.
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The work that the Justice Department does is typically done in
a nonpublic setting.

Ms. WATERS. Would you be advantaged in any way if you had in-
formation from a public hearing from all kinds of production groups
and people involved in media about the lack of access to ownership
and programming and management and all of that? Would that
help you in any way with your decision?

Mr. HOLDER. Sure. I mean, we make our best decisions when we
have access to the greatest amount of information.

Ms. WATERS. So public hearings that would draw this informa-
tion out could be helpful to you, is that right?

Mr. HOLDER. It could be.

But we will be taking our own steps to try to reach out to af-
fected, potentially affected parties and individuals and get informa-
tion from them. But certainly, anything that develops the record
that gets more information out there that we have that we can
have access to would be something that would be good.

Ms. WATERS. And can I have my staff talk with you about what
steps you will be taking? We would like to know. Perhaps we can
be of assistance, coming from the Los Angeles area, where we have
lots of people in production, et cetera, that are really concerned
about this purchase, okay?

Mr. HOLDER. Sure. I would be glad to talk to you. But, again,
there are limits that when we have ongoing investigations, there
is only so much that we can discuss. But I think, in terms, there
may be——

Ms. WATERS. Whatever you can discuss.

Mr. HOLDER. There may be things we can discuss, though.

Ms. WATERS. And finally, let me just ask you about the militias
and the right wing terrorist organizations.

I am particularly concerned about the one who had planned to
kill a police officer, and once the police arrived, that they would
have a lot in plain view to kill. I haven’t heard of terms like domes-
tic terrorism. I am concerned about a possible Timothy McVeigh
type incident with some of these militias. I know Homeland Secu-
rity has some responsibility. What is your responsibility, and what
are you doing?

Mr. HOLDER. You know, I think you raise a very good point.

We have focused a great deal on international terrorists, as we
should, but we cannot take our eyes off the fact that we have with-
in our own country domestic terrorism that we also must confront.
The case that you described, the Hutaree case, is an example of
that. And their plot to kill a police officer and then to try to kill
more police officers who came to the funeral is an indication of the
kind of activity, the kind of heinous acts that we have to be con-
cerned with.

If one looks at the statistics that have been developed, you see
that there has been a pretty dramatic rise in the number of these
domestic hate groups, and that gives us great concern.

The FBI monitors these groups, always being mindful of the fact
of that people have First Amendment rights. But we monitor these
groups to make sure that they don’t cross the line from that which
is protected by the First Amendment and crosses into that which
is criminal.
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Ms. WATERS. So is there a formal kind of definition or way of ap-
proaching domestic terrorism and to raise the level of attention on
domestic terrorism the way we have done on foreign terrorism?

I don’t hear it talked about. I don’t hear anything coming over
to us to talk about domestic terrorism. I did hear this morning that
a kid was accused of being a terrorist in school because this autis-
tic kid drew some pictures, what looked like violent pictures, but
I have never heard of this kind of terrorism being described domes-
tically. And what can you do to help focus this country and this
Congress on domestic terrorism?

Mr. HOLDER. Well, I start my day at 8:30 with a briefing with
the FBI Director about——

Ms. JACKSON LEE. If the General can wrap up, the gentlelady’s
time has expired, but I will allow you to finish the answer, please.

Attorney General HOLDER [continuing]. Where we review the
threat stream for the past 24 hours. And a component of that con-
versation, that briefing, focuses on what is going on domestically.
And so the American people should, I think, be reassured that
their law enforcement agencies, the FBI, their Justice Department,
is focused not only on international terrorism but on domestic ter-
rorism as well.

Ms. WATERS. The gentlelady’s time has expired.

The gentleman from California, Mr. Issa, is recognized for 5 min-
utes.

Mr. IssA. Thank you, Madam Chair.

General Holder, as I said in my opening statement, I am deeply
concerned that a seated Member of Congress, a distinguished Mem-
ber of this body, has alleged what amounts to three felonies. The
former U.S. Attorney, now Senator, Arlen Specter, has confirmed
that, in his opinion, if the allegations are true, they are felonies.

What are you presently doing and what will you commit to do,
including hopefully a special prosecutor or a special investigator,
about these allegations by a former admiral in the Navy and now
U.S. Congressman?

Mr. HOLDER. Well, I can say that, with regard to the appoint-
ment of a special prosecutor, that is something that is done on a
case-by-case basis.

Mr. IssA. And what could be more a case by case than an allega-
tion that this White House has committed three felonies in offering
a Member of Congress a high-ranking position in this Administra-
tion in return for his getting out of the primary? What could be
more appropriate than that? And if it is not appropriate and you
are not conflicted, then what are you doing about it?

Mr. HOLDER. Well, there are regulations that are in place. And
there are requirements that have to be met before a special pros-
ecutor, an independent counsel, is appointed. I have great faith in
the people in the Public Integrity Section who would typically han-
dle these kinds of matters. I was a member of the Public Integrity
Section for 12 years.

Mr. IssA. Fine. I sent you a letter, you have not responded to it.
What is the response to investigating this? These are allegations of
three crimes. There is an election to be held in a matter of days,
greatly influenced in the entire State of Pennsylvania by these un-
answered allegations of White House criminal activity?
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Mr. HOLDER. Well, I thought we had responded to your letter. If
we had not, I apologize for that. These are matters, all of these
matters, any matter that comes up like that are obviously fact-spe-
cific and deals a lot with what the intent of the person was. I am
not speaking specifically about the matter that you have raised, be-
cause I don’t talk about any matter that might come into the pur-
view of the Department of Justice.

Mr. IssA. Okay.

Well, then let’s talk hypothetical for a moment, Mr. General.

Section 211, which prescribes what bribery is, the offer of a gov-
ernment job, which is Section 600, by an official; are these serious
matters?

Mr. HOLDER. Simply offering somebody a job?

Mr. Issa. If T offer you a job in the White House, let’s say Sec-
retary of the Navy, in return for your doing something, such as
dropping out of an elected office to clear a primary, is that a seri-
ous crime?

Mr. HOLDER. Well, I think we are talking about more than a hy-
pothetical now.

Mr. IssA. I am asking if that hypothetical is a crime. You don’t
answer specifics, Mr. General.

Do you answer hypotheticals? Is that a crime?

Mr. HOLDER. I don’t answer hypotheticals.

Mr. IssA. Okay. So let me understand this. There has been an
allegation by a Member of this body. The allegation is that he was
offered a position, a high-ranking position in the Administration, in
return for getting out of the primary, which he declined and stayed
in the primary.

You are saying, let the ethics section, the integrity section, han-
dle it. You don’t comment on it.

Then I asked you, if allegations similar that I have alleged were
true, would there be a crime? And you are saying you don’t answer
hypotheticals.

Well, look, you are here before us today. If you won’t answer
literals and you won’t answer hypotheticals, you don’t answer or
apparently investigate, we have an allegation of three felonies, the
Congressman says are felonies and a seated U.S. Senator, a mem-
ber of the same party has said is if true is a crime and you are
not investigating whether it is a false statement by a Member of
Congress or a crime by the White House, what are we to do.

Mr. HOLDER. You see the danger in dealing with hypotheticals is
because you can never spin out in its totality what a real case
would look like.

Mr. IssA. General Holder, it is not a hypothetical when Congress-
man Joe Sestak says he was offered a job by this White House in
contradiction to at least three sections of the U.S. Code. I have
asked you what you are doing about it and apparently you are not
willing to say that it is being handled by the public integrity sec-
1(:1110r(11 You are only willing to say that those kinds of things are han-

ed.

Have you put any attention into following up on our letter and
the allegation of Congressman Sestak?

Mr. HOLDER. As I said, I thought we had responded to your let-
ter, but you are saying the premise——
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Mr. IssA. It could be in the mail, but it is very slow sometimes.
We have not received it.

Mr. HOLDER. I apologize if we have not done that. The premise
that you make, though, that there are violations of these statutes,
again, things that would have to be examined would have to be
looked at by——

Mr. IssA. I'm only asking you if you have followed up on the alle-
gations by a Member of Congress and an assertion by a U.S. Sen-
ator. That is all 'm asking. I'm not asking for all the details of how
you would follow up.

Have you followed up on these allegations that we brought to
your attention that, to be honest, national press has brought to
your attention?

Mr. HOLDER. As I said, it is the Department’s policy not to com-
ment on anything, not to comment on pending matters to say there
is an investigation to say there is not an investigation, that is not
the way in which the Department of Justice under Republican or
Democratic attorneys general have conducted. That is not what we
do. And that is the way I answered the question you pose to me.

Mr. IssA. I'm sorry, you can’t answer the question. I yield back.

Ms. JACKSON LEE. The gentleman’s time has expired. The Chair
is being sensitive to Members who are in the midst of questions so
Mr. General, you will see the light red, but we want to allow Mem-
bers to be able to finish their question and their answer. And Mem-
bers, we recognize that there are people who are still traveling.

With that, I will recognize in Pierluisi for 5 minutes.

Mr. PierLUISI. Thank you, Madam Chair. Thank you again, At-
torney General.

I would like you to address a bit further the Arizona matter. I
heard you say that you are looking into the matter. The way I see
it, and you heard me before, I find the whole matter offensive on
behalf of all Hispanics in America, but I bet I can speak for others
as well. This is a Nation of immigrants. And most of them are ei-
ther U.S. citizens or legally residing in this country. So I am very
disturbed by this law. And regardless of the motives, I'm talking
about a law that lends itself, on its face, to racial profiling.

Now the way I see what the Department could be doing, I see
that the Department could be doing any of three things. First, chal-
lenge the law in court, second, clarify its position on the preemp-
tion issue that this matter raises, and third, deal with, assuming
the law ends up being in effect and it is not challenged, dealing
with its implementation, civil rights actions to the extent that
there are civil rights violations.

So I just want you to be a bit more specific. What are you looking
at? And what can we reasonably expect from the Department in
this matter in the near future?

Mr. HOLDER. Well, we are examining the law and trying to deter-
mine if it contravenes the Federal responsibility for the immigra-
tion question, whether or not what the Arizona legislature has
tried to do is actually preempted by Federal law, by Federal stat-
utes. In addition to that, we are looking at it from a civil liberties
perspective to see whether or not the law contravenes Federal civil
rights statutes. That inquiry, that look at the law is presently un-



61

derway, and we are in the process of trying to determine what ac-
tion, if any, we are going to take.

Mr. PIERLUISIL I see. If I have time, and I will add one thing that
troubles me as a former attorney general, I think community polic-
ing is so effective in America, and this matter also raises the possi-
bility of affecting the ability of local law enforcement to deal with
our communities, gain the trust of residents in our communities
when they are under siege by all crimes, not only immigration vio-
lations. So that troubles me. I would like to hear from you on that.

Mr. HOLDER. Though I understand as I think I said before the
frustration of people along the border and Arizona I guess here spe-
cifically one of the concerns I have is exactly the one that you have
just talked about, and whether or not the passage of this law will
serve as a wedge between law enforcement and the communities
that law enforcement is supposed to serve.

If a community feels that it is being treated unfairly, that it is
being profiled, you are less likely to have people share information
with law enforcement, you are less likely to have an ability to solve
crimes in that community. And those are the kinds of issues that
I think we have to take into consideration as we look at the law.

Mr. PIERLUISI. Thank you.

Ms. JACKSON LEE. The gentleman yields back?

Mr. PierLUISI. I do.

Ms. JACKSON LEE. The gentleman yields back. We now recognize
Mr. Coble for 5 minutes. The gentleman from North Carolina.

Mr. CoBLE. Thank you, Madam Chairman. General, let me ex-
tend from my opening remarks this morning. What criteria, Gen-
eral, set apart Khalid Sheikh Mohammed and his co-conspirators
from other Gitmo detainees that require or who require civilian
rather than military commission trials?

Mr. HOLDER. Well, the determinations that I have tried to make
in making assessments as to where these cases can be tried are
case specific, where can the case best be tried. On the same day
that I made the announcement that the case would be tried in a
civilian court, I sent five or six other cases, I don’t remember ex-
actly how many, to military commissions. The question of military
commissions deals in some ways with the acquisition of evidence on
the battlefield. But we make these cases—I make these determina-
tions on a case-by-case basis following a protocol that I have with—
that is used by me and by the Department of Defense.

And so each case is assessed and a determination made about
where we can best try the case, where justice can best be accom-
plished.

Mr. CoBLE. Thank you, General.

General, you recently stated that the Department is still review-
ing where to try Khalid Mohammed and his co-conspirators. What
issues is the Department still addressing?

Mr. HOLDER. Well we have not—there is a review underway
about the determination that I made, I guess, back in November
about the location of the trial. We take into account a variety of
things: the reaction of political leaders in particular areas, the re-
action of the public in that area. And we are taking into account
a whole variety of things in making that determination. We are not
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ruling anything in or ruling anything out at this point. That review
is still underway.

Mr. CoBLE. General, how many venues are you considering?

Mr. HOLDER. Well, I would say that we are considering a variety
of places in which and forums in which that case might be held.

Mr. CoBLE. I guess specifically what I am driving at is, in your
opinion, does the capital venue statute that indicates the punish-
able by death violation shall be in the county where the offense
was transmitted, would that limit it to New York, Pennsylvania
and Virginia?

Mr. HOLDER. Yeah, that is a very good point. That is a statute
that we have to deal with in making these determinations. There
is a statute that says if you are going to seek the death penalty,
the trial has to occur in the place where the offense actually took
place which does limit, in some ways, our ability as to where the
trial could be venued, though there is some question about how di-
rective, how strong that particular statute is. But that statute cer-
tainly is a factor that has to be taken into consideration.

Mr. CoBLE. Thank you, General Holder.

Madam Chair, I yield to the gentleman from Virginia my remain-
ing time.

Ms. JACKSON LEE. The gentleman from Virginia is recognized for
the remaining time.

Mr. GOODLATTE. I thank the gentleman for yielding. General
Holder, following up to the comments of the gentleman from Cali-
fornia, I'm not taking a position for or against the Comcast/NBC
Universal merger, but I do want to make the point that I think the
Department’s job is to conduct a fair, thorough and expeditious re-
view, apply the facts to the law and make a decision based on that
analysis, and I have every confidence that you and the Department
will do just that.

Mr. HOLDER. Thank you.

Mr. GOODLATTE. I yield back the gentleman.

Mr. COBLE. I reclaim it and yield back, Madam Chairwoman.

Ms. JACKSON LEE. The gentleman yields back, and I now recog-
nize the gentleman from Tennessee, Mr. Cohen for 5 minutes.

Mr. COHEN. Thank you, Madam Chair.

General Holder, we had talked about racial disparities earlier
last year when you were before us. And I have a bill which I have
introduced, the Justice Integrity Act originally introduced also in
the Senate by Senator Biden, and it was to look at a study of racial
and ethnic disparities. We have held back on the bill at the re-
quest, I believe, of the Justice Department because you were doing
an internal study. Have you concluded that study?

Mr. HOLDER. The studies that we are doing are still, they are
fairly close to, as I like to say, coming into a landing, and I’'m start-
ing to hear now back from the task forces that we created, and on
the basis of some of the reports that I am receiving, I will be an-
nouncing a variety of things over the next 2 weeks or so. But the
one that you are talking about, I have not yet seen a report.

Mr. CoHEN. When do you think you might see a report on that
one? You don’t have one on racial disparities yet, do you have oth-
ers?
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Mr. HOLDER. Well, we certainly have, we have been looking at
the question of looking at racial disparities, geographic disparities
as well, with regard to the criminal law, and I have received a re-
port on that. And we will be issuing some guidance in that regard
very soon.

Mr. CoHEN. Very soon. That is good and that report will be re-
leased to the Judiciary Committee and the public, I presume?

Mr. HOLDER. It is something that will be public. It will be cer-
tainly released in the field, and I'm sure that the public will have
an ability to look at my pronouncement.

Mr. COHEN. Also, I have introduced legislation which I will be in-
troducing today to require States and localities that receive funds
through the Byrne program, JAG program, to study racial and eth-
nic disparities in their criminal justice systems work to reduce
those. Do you agree that States and localities have a responsibility
to make sure Federal funds such as Byrne grants are not used to
perpetuate in any way whatsoever racial and ethnic disparities in
reports would be a good way to put them on notice and maybe fer-
ret out those situations?

Mr. HOLDER. Sure. The Byrne and JAG grants are one of the
chief ways in which we support our State and local counterparts,
and we would expect that that would be done in a nondiscrim-
inatory manner and done in a way that would not promote dispari-
ties and that would be responsive to the needs of particular com-
munities. We are trying to make sure that those grants further the
cause of equal justice as opposed to retarding it.

Mr. CoHEN. I mentioned in my opening statement my support for
Senator Webb’s bill, which I believe Congressman Delahunt is a
sponsor of here. Has the Justice Department done any, or intend
to do any comprehensive looks at our sentencing laws and try to
reform them so that they are in the 21st century?

Mr. HOLDER. One of the task forces that I put in place has looked
at the Federal sentencing laws, and it is as a result of that, again,
there will be something issued very shortly from me to the field.
We have looked at the Webb bill as modified and it is one that the
Administration again has modified and now supports.

Mr. COHEN. There was an April 22 Federal District Court sen-
tencing ruling by Judge George Wu. Are you familiar with Judge
Wu? He issued a 41-page written order concerning a man named
Charles Lynch, who was convicted of medical marijuana dis-
pensing, and in that opinion he said much of the problem could be
ameliorated by the reclassification of marijuana from Schedule I.

What are your thoughts that you could share with us about how
the Department will approach a rescheduling hearing of marijuana,
which 1s right now in the highest class that the Federal Govern-
ment knows, means it is at a level with Dilaudid, opium, heroin,
as far as being habit forming, addictive and troublesome and ex-
pensive and bad and all those other things?

Mr. HOLDER. One has to look at the issue of marijuana in its to-
tality. The Mexican cartels get the greatest amount of their rev-
enue from the trafficking of marijuana. It is something that fuels,
helps to fuel the violence we have seen in Mexico. It is potentially
something that can—the trafficking of this substance can have an
effect on violence in the United States.
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What the Administration has done is to say that in those States,
where a determination has been made that medical use can be
made of marijuana that we would not use our limited resources to
go after marijuana being used in that way but to focus our atten-
tion on those people who are major traffickers of marijuana and
other drugs that have such a negative impact on so many commu-
nities in this country.

Mr. COHEN. If I could ask the Chair for just 30 more seconds.
Thank you, Madam Chair.

On that subject, I concur and commend you on that. But I would
like to suggest that possibly the reason that there is such a de-
mand for that product that causes all the violence is because it is
illegal, and maybe if it wasn’t a class 1 and maybe if there was
some other determinations maybe you would, and obviously it must
be popular some place with someone. And that is why maybe we
should take into consideration the popularity and demand and
maybe changing cultural norms and values and maybe supply and
demand then we could reduce violence through another way, vio-
lence with violence, and violence with incarceration and instead
kind of work our way through this, get to a higher place so to
speak.

Ms. JACKSON LEE. The gentleman’s time has expired.

Do you have a response?

Mr. HOLDER. Well, I would only say that I think one of the
things we ought to try to do is reduce demand for marijuana and
other drugs that will help our Mexican counterparts. It is, I think,
the responsibility of the United States to try to do that. This Ad-
ministration has tried to do that through the use of drug courts
and treatment, added money for treatment facilities, and, I think,
that is the way in which we can decrease the amount of violence
that we see.

Ms. JACKSON LEE. The gentleman from Iowa, Mr. King is recog-
nized for 5 minutes.

Mr. KING. Thank you, Madam Chair. General Holder, thanks for
coming forward to testify today. I appreciate it. It is a long day. It
comes to mind that Representative Chu spoke earlier in her open-
ing remarks about how Arizona’s immigration law institutionalizes
racial profiling. And she also said that people are already being de-
tained because they forgot their driver’s license at home. Could you
add some clarity to that statement for this panel, please?

Mr. HOLDER. Well, I am not familiar with the incident perhaps
that Congresswoman Chu was talking about. The concerns that I
have expressed are with regard to the whole question of preemp-
tion and whether the statute gets into areas that are more properly
handled by the Federal Government and what the impact of the
law will be on law enforcement and its interaction, its relationship
with certain communities in Arizona.

Mr. KING. Perhaps if I just state into the record that the Arizona
law isn’t an Act, it doesn’t go into effect until 90 days until its pas-
sage and signature by the Governor, then we could agree that any
action that would be taking place on Arizona’s immigration law
would not take place until 90 days after it is signed by the Gov-
ernor, and the balance of any activity might have been inspired by
the press or public dialogue, but nothing on the authority of the
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1egislz;tion could possibly be taking place at this point. Would you
agree?

Mr. HOLDER. Again, I'm not familiar with the fact situation that
she mentioned——

Mr. KING. Wouldn’t that generally be the standard, though, if it
were Federal law or a State statute that until it is enacted, it can’t
have an effect legally and so her remarks that she has made could
not be relevant to the law’s enactment itself?

Mr. HOLDER. Again, I don’t know whether some police officer
thinking that the law is going to be taking effect has acted in a
way that is inappropriate. I just don’t know anything about the fact
situation that she has described.

Mr. KING. Then let’s try this down the path of the Constitution
preemption which you mentioned. And as I understand Arizona
law, and I could probably list a couple of minor exceptions, it mir-
rors Federal immigration law, and the question and the charge
that seems to come from the President was that the Department
of Justice was going to be looking into Arizona’s immigration law
and presumptive, presumably to evaluate its constitutionality,
which you had referenced, and whether it would violate any Fed-
eral statute under that preemption clause. Could you, today, point
to anything in the Constitution that would prevent Arizona from
passing and enforcing immigration law provided it didn’t go beyond
the bounds of Federal immigration law within the idea of mirroring
that Federal immigration law, and is there anything in the Con-
stitution you could point to that would define Arizona’s immigra-
tion law as unconstitutional or potentially unconstitutional?

Mr. HOLDER. Well, the regulation of our borders and the immi-
gration that occurs by crossing our borders is something that is in-
herently something I believe for the national government to take
responsibility for.

As I indicated, I understand the frustration that people feel in
Arizona. We have not done, I think, enough as a Nation to deal
with a very real problem that people in the Southwest border have
to deal with. But it is really more than them. It really is a national
problem. I think that is why the President has said that a com-
prehensive look at this issue, dealing with the causes of illegal mi-
gration as well as what we do with those people who are here with-
out documentation is a way in which we can hopefully solve this
problem.

Mr. KING. But General Holder, now we have now digressed into
policy, and as far as specificity, with regard to the Constitution or
current Federal statute, and you have already gone in and inves-
tigated this, I presume, at the direction of the President, so you
should know today whether there is a constitutional point that can
be made or a Federal statutory point that can be made, and I will
suggest that I have looked at this and I have asked our attorneys
to look at this, and we have not found a constitutional argument
that would indicate that Arizona has violated the Federal Constitu-
tion, nor have we found a way that Arizona has gone beyond the
bounds of Federal immigration statute. And I point out also that
in the Constitution there is nothing there that defines immigration
law as the exclusive province of the Federal Government. Only two
places, protection from invasion and then Article I, Section 8 that
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says to establish a uniform rule of naturalization, the balance of
that is implicit. And case law supports local law enforcement en-
forcing Federal immigration law. So how would you respond to
that?

Mr. HOLDER. Our view is still underway. We have not made a
determination yet whether or not Federal law preempts the Ari-
zona statute. That is something that we are examining. I was say-
ing that was one of the two bases upon which we might take some
legal action. But we are not at that stage. We are not at that point
where we have made a determination that, in fact, it contravenes
Federal law.

Mr. KING. Just to respond briefly to that inconclusive answer. 1
would point out there have been a significant amount of resources
that have beeninvested in looking at Arizona immigration law. It
appears to follow a pattern of political actions of your office. And
the ACORN investigation couldn’t seem to get started with one sin-
gle individual or one single investment of dollars, which has this
country entirely tied up in knots and it threatens the very, the
underpinnings for our Constitution are legitimate elections. The
threat to our legitimate elections, that is the one thing that would
break, tear this country down is if we lost our confidence in the
electoral process.

Yet we can’t investigate ACORN, but we can investigate Arizona
and we still can’t find out what might have brought your attention
to that, as you haven’t pointed out anything in the Constitution or
Federal statute or case law that would direct anyone to look into
the Arizona law. So I would be happy to conclude my statement
with that and yield back the balance of my time.

Ms. JACKSON LEE. Thank you. The gentleman’s time has expired.

Mr. HOLDER. I just want to make one point very clear. The deter-
minations that we make as to what statutes we look at, what cases
we investigate, are done in an apolitical way. I am quite proud of
the time I have spent in this Department of Justice. I consider my-
self a career guy. I have served very proudly under both Demo-
cratic and Republican attorneys general. I understand the tradi-
tions of this Department. I will not allow this Department of Jus-
tice to be politicized. People may not agree with the decisions that
I make. But I want the American people to know, right or wrong,
the decisions I make are based on the facts and the law and have
no basis in politics. That is not what this Justice Department is
about. That 1s not what this attorney general is about.

Ms. JACKSON LEE. The gentleman from Georgia, Mr. Johnson, is
recognized for 5 minutes for his questioning.

Mr. JOHNSON. Thank you, Madam Chairwoman.

General Holder, there have been a number of myths that have
been perpetrated by the politicians seeking to inject politics into
the political process. And one of these myths that has once again
reared its ugly head has been the notion that the Obama adminis-
tration and you as the attorney general place the U.S. at risk by
prosecuting terrorists in Federal Court, including the Christmas
Day bombers and the 9/11 defendants, and now the Christmas Day
underwear bomber and the gentleman who was recently arrested
for leaving a car packed with explosives in Times Square.
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And now prior to this issue becoming a political football, the
Bush administration had tried numerous terrorist suspects in the
Federal courts, including the shoe bomber, Richard Reid, whose
case is strikingly similar to the underwear bomber’s case, and also
Zacarias Mousawi, the so-called 20th 9/11 hijacker. And is it true
that according to the Bush administration numbers itself, that
there have been over 300 antiterrorism cases that were prosecuted
in civilian courts after 9/11

Mr. HOLDER. Yes, that is a number that I think is accurate. And
I think that we learn from that number and from what we have
been able to do in the 15, 16 months or so that this Administration
has been in existence that our Federal criminal courts can handle
these matters. History shows that. The facts demonstrate that.

The concern I have is that to the extent that people want to take
away from us the ability to bring cases in the Federal courts, you
take away from us an extremely valuable tool. You actually weaken
this country, you weaken our ability to fight this war against those
who would do this Nation harm. We have to be able to use our
military power. We need to use our military commissions. We need
to use our diplomatic power, our economic strength, as well as the
Federal criminal justice system if we are going to be really effective
and ultimately win this war. We should not have this tool taken
away from us.

Mr. JOHNSON. Well, now tell me during the Bush administration
when these 300 or so cases, antiterrorism cases, were making their
way through Federal Court to final disposition, the success rate in
those prosecutions was phenomenal, was it not?

Mr. HOLDER. I don’t have the exact numbers but the numbers
were in the very, very high 90 percentage rate.

Mr. JOHNSON. Now if you could, I have been having trouble with
this. If you could tell me what has actually changed from the time
that these 300 Bush administration cases were prosecuted in the
civilian courts to the current time, where we say that the civilian
courts are inadequate, ill equipped and incompetent and unable to
do what it has already established a track record of doing? What
has changed now other than the ascent of the current party in
power to that position?

Mr. HOLDER. Well, I often ask myself that same question as I
look at people who hold themselves out as experts, pundits on tele-
vision and who I think were notably silent when actions that we
are taking now were taken by the Bush administration previously.
I will leave to them to decide exactly what it is that has caused
them to change their views when we have a consistent policy when
it comes to the use of the Federal criminal justice system to handle
these terrorism cases. But I do think that your suggestion that the
party that is now making these determinations has changed, is cer-
tainly a factor.

Mr. JoHNSON. Well, if I might add a little commentary or edi-
torial commentary onto the back of that, I think it is another illus-
tration of the politicization of the notions of justice and fair play
that I have come to respect during my 30 years as a lawyer.

Mr. HOLDER. I would say that is something that is extremely
worrisome. I would think that the one place in which politics might
not enter is when we talk about issues involving the national secu-
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rity that we could as Americans put aside the idea of gaining polit-
ical advantage when the stakes are as high as they are.

We are talking about protection of the American people, protec-
tion of American interests around the world. If ever there was
something that should unite us—I'm not saying we have to agree
on everything—but the notion that I see, I think, too often about
using this particular subject to try to gain political advantage is,
from my perspective, very distressing.

Ms. JACKSON LEE. The gentleman’s time is expired.

Mr. JOHNSON. Thank you, Madam Chair.

The JACKSON LEE. The gentleman from Texas, Mr. Poe, is recog-
nized for 5 minutes.

Mr. PoE. Thank you Madam Speaker.

Thank you for being here. We know that terrorists use weak-
nesses in our immigration laws and our border security laws to
come into the United States to carry out attacks. So Arizona, since
the Federal Government totally fails to secure the border, des-
perately then passed laws to protect its own people. The law is sup-
ported by 70 percent of the people in Arizona, 60 percent of all
Americans and 50 percent of all Hispanics according to the Wall
Street Journal NBC poll done just this week.

And I understand that you may file a lawsuit against the law.
It seems to me the Administration ought to be enforcing border se-
curity and immigration laws and not challenge them and that the
Administration is on the wrong side of the American people. Have
you read the Arizona law?

Mr. HOLDER. I have not had a chance to. I have glanced at it.
I have not read it.

Mr. POE. It is 10 pages. It is a lot shorter than the health care
bill which was 2,000 pages long. I will give you my copy of it if you
would like to have a copy. Even though you haven’t read the law,
do you have an opinion as to whether it is constitutional?

Mr. HOLDER. I have not been briefed yet. We as I said have had
underway a review of the law. I have not been briefed by the peo-
ple who have are responsible for that review.

Mr. POE. Are you going to read the law?

Mr. HOLDER. I am sure I will read the law in anticipation of that
briefing. I know that they will put that in front of me, and I will
spend a good evening reading the law.

Mr. PoE. Well, I have gone through it, and it is pretty simple.
It takes the Federal law and makes it, enacts it as a State statute,
although it makes it much more refined in that it actually says in
one of the sections that no State or subdivision may consider race,
color, national origin in implementing the requirements of any sub-
section of this law. It seems to outlaw racial profiling in the law.
I know there has been a lot of media hype about the legislation.

Do you say see a difference in the constitutionality of a statute
and the constitutionality of the application of that statute? Do you
see there is a difference in those two?

Mr. HOLDER. Sure, there is a potential for challenging a law on
its face and then challenging a law as it is applied. So there are
two bases for challenging a particular statute.

Mr. POE. And when do you think you will have an opinion as to
whether the law is constitutional?
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Mr. HOLDER. I have used this term a lot, but I think this is rel-
atively soon. I think that we have to. There has been much discus-
sion about this. The review is underway. The Department of Jus-
tice, along with the Department of Homeland Security, is involved
in this review, and I would expect our view of the law will be ex-
pressed relatively soon.

Mr. POE. You have some concerns about the statute, and it is
hard for me to understand how you would have concerns about
something being unconstitutional if you haven’t even read the law.
It seems like you wouldn’t make a judgment about whether it vio-
lates civil rights statutes, whether it violates Federal preemption
concepts, if you haven’t read the law. So can you help me out there
a little bit how you can make a judgment call on that, but you
haven’t read the law and determined whether it is constitutional
or not?

Mr. HOLDER. What I have said is I have not made up my mind.
I have only made the comments that I have made on the basis of
things I have been able to glean by reading newspaper accounts ob-
viously on television, talking to people on the review panel, on the
review team looking at the law. But I have not reached any conclu-
sions as yet with regard to it. I have just expressed concerns on the
basis of what I have heard about the law. But I am not in a posi-
tion to say at this point, not having read the law, not having had
the chance to interact with the people doing the review exactly
what my position is.

Mr. PoOE. The 287(g) program is Federal law that helps imple-
ment Federal immigration statutes and gives States the authority
to implement and enforce Federal statutes. Do you believe that is
constitutional?

Mr. HOLDER. Section 2877

Mr. PoE. 287(g).

Mr. HOLDER. Yes. I believe that is constitutional.

Mr. POE. Just a couple more questions in the minute that I have
left.

The folks in Arizona, it seems to me, are like the folks in Texas.
They see people coming across the border, illegal entry, people
being in the country illegally, still against the law. The Federal
Government is supposedly, according to you and others, that is the
Federal Government’s job to secure the borders. We secure the bor-
ders of foreign countries; Third World countries protect their bor-
ders better than we do. I think for political reasons we don’t secure
the border. This is not the first Administration that hasn’t secured
the border. I hope it is the last Administration so that it actually
does secure the border.

The law, it seems, should be enforced and if the Federal Govern-
ment performed its role, Arizona wouldn’t need to have these des-
perate measures. Other States are talking about the same thing.
They wouldn’t have to have these measures if the Federal Govern-
ment just did its job.

Last question. Do you think if the Governors asked for the Na-
tional Guard on the border that that is a constitutional request?

Ms. JACKSON LEE. The gentleman’s time has expired. I will allow
the General to respond to his question.
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Mr. HOLDER. As I said earlier, I think we have to have as a com-
prehensive look at this. And we have to have, we have to secure
our borders. We have to also deal with the millions of people who
are here in an undocumented way. This is a national issue. It re-
quires, I think, a national response, not necessarily, even under-
standing the frustration the people feel in Arizona, but not doing
this State by State. This is something that requires our national
government working with the States to come up with a solution, a
comprehensive, a comprehensive solution.

Ms. JACKSON LEE. Ms. Chu of California is recognized for 5 min-
utes.

Ms. CHU. Thank you so much.

I have grave concerns about the civil rights aspect of the Arizona
law, SB 1070, as I said in my opening statement. And I believe
that it is unconscionable for any of our citizens to live in fear and
carry multiple forms of identification with them everywhere they
go, and this is something one would expect from a Cold War east-
ern bloc country, not America in the 21st century.

I know you have said you are looking into a review of this law
and that you will make a final decision relatively soon I think is
what you said. But if you decide not to challenge the law, do you
intend to monitor its implementation to address concerns about
civil rights violations?

Mr. HOLDER. I think we would do that in any case. I don’t know
exactly again what we are ultimately going to do with regard to our
review of the law, but with regard to the law, and any other law,
that exists in this regard, we would constantly be monitoring it to
see if there are civil rights violations, civil rights concerns, that are
generated by the implementation of the law should we decide not
to challenge it, for instance.

Ms. CHU. There are also three lawsuits that have been filed
against this law, the National Coalition of Latino Clergy and Chris-
tian Leaders filed a suit claiming it is illegal because it usurps Fed-
eral authority in immigration enforcement and it could lead to ra-
cial profiling, and two police officers are suing because it would
hinder police investigation in Hispanic prevalent areas and violates
the 14th Amendment rights of equal protection. Would you con-
sider intervening any litigation by any other party?

Mr. HOLDER. Again, our review is underway, and exactly what
procedural step we are going to take we have not yet decided. I will
need to interact with our team that has been looking at the law
and has been conducting this review and on the basis of that inter-
action, we will decide what action we are going to take, if any.

Ms. CHU. Well, another troubling aspect of the Arizona law is
that it requirements local law enforcement to confirm with Federal
authorities the legal status of anyone who is arrested regardless of
the offense. And in many cases, it would take days for the Depart-
ment of Homeland Security to respond to such a request. If the po-
lice decide not to press charges based on the underlying offense,
wouldn’t it violate the rights to due possess if the person were held
without charges for extended periods? And also, do you believe that
the Federal Government could realistically and promptly respond
to all such inquiries for every person arrested in Arizona?
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Mr. HOLDER. That is an interesting question. We are working
with our partners at the Department of Homeland Security. And
I am sure that one of the questions we are trying to deal with is
what is the impact of this statute when it goes into effect? What
is the potential impact of that statute on the Federal Government
and then the resources that the Federal Government would be able
to bring to bear on this very difficult issue. So that is a part of the
mix that we will consider in determining what action we will take.

Ms. CHU. Well, in 1996, the Office of Legal Counsel concluded
that the State and local police lacked legal authority to detain indi-
viduals solely on the suspicion of being in the country illegally.
However in 2002, assistant attorney general Jay Bybee issued an
Office of Legal Counsel memorandum concluding that Federal law
did not preempt State police from arresting aliens on the basis of
civil deportability.

Have you officially asked the Office of Legal Counsel to reserve
this policy?

Mr. HOLDER. I have not as yet, but as we go through our review,
one of the things that has to be taken into account is the 2002
opinion that you reference, its continued viability, and whether it
is a correct assessment of the law. That is all a part of what our
review team is, in fact, looking at.

Ms. CHU. Well, why would you keep that 2002 opinion in force
while it is under review if it is under review, especially given the
widespread opposition and civil liberties complaints?

Mr. HOLDER. Well, I don’t think, as I said, that it is going to take
us an extended period of time to decide what action we are going
to take, but before we decide to take any action, I think we need
to understand this statute in its totality, the impact that it will
have, understand and take into account what policies the Federal
Government has put in place including OLC opinions, and history
that is involved in all of this.

There is a wide variety of things that go into the determination
that ultimately we will have to make, and I want to make sure
that we take as comprehensive a look as we can before we make
what I think is going to be a very consequential decision.

Ms. CHU. And turning toward another issue that the Department
of Justice actually had some action on with the investigation
against Maricopa County Sheriff Arpaio for civil rights violations
and unfairly targeting Hispanics and Spanish-speaking people,
what is the status of that investigation by the special litigation sec-
tion against Sheriff Arpaio?

Mr. HOLDER. That matter is under investigation. It is under re-
view. I can’t say an awful lot about that because it is a matter that
is under review. The sheriff has unfortunately decided not to co-
operate with the investigation, and so I think that makes our task
a little more difficult, but it is a matter that is underway. The re-
view is underway.

Ms. CHU. Thank you. I yield back.

Ms. JACKSON LEE. The gentlelady’s time has expired. The gen-
tleman from Arizona, Mr. Franks, is recognized for 5 minutes.

Mr. FRANKS. Thank you, Madam Chair.

General your office announced some months ago that Khalid
Sheikh Mohammed would be tried in a civilian trial in New York
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and I have to be very direct with you. Some of us were kind of
stunned because of the discovery that this offered terrorists their
ability to penetrate much of our intelligence gathering, the poten-
tial of them having a platform before the world, a recruiting mech-
anism, it just seemed like a terrorist’s dream. And I just have to
be honest with you. I just think it was an incredibly misguided
comment. But ostensibly, it was so that we could show that Amer-
ica’s system was superior to the others in the world. And that
sounded like at least an honorable commitment.

But then the Administration said, there were several voices in
the Administration that said, well, if they are somehow not con-
victed that we won’t let them go.

In an interview with NBC news to November 18, 2009, President
Obama declared that Khalid Sheikh Mohammed will be convicted
and executed. And then in testimony before the U.S. Senate, you
stated that in relation to the prosecution of KSM “failure is not an
option.”

Now I don’t know how that undermines our system if we really
hold that notion because you as the attorney general of the United
States and certainly Mr. Obama must know that KSM and his co-
conspirators are afforded, in our civilian courts, the presumption of
innocence. And in light of this, does the Department honestly be-
lieve that it could successfully defend against an assertion by KSM
and others that these statements have tainted a civilian jury or
commission members to such degree as to deny them the presump-
tion of innocence?

Mr. HOLDER. Well maybe I can clear this up once and for all.
When I said failure is not an option that was not a prediction about
the course of the trial. It was from my perspective an exhortation
similar to the way in which a coach talks to his players and tells
them you guys got to go out there and win this game because fail-
ure is not an option. That is what I was saying.

Mr. FrRANKS. I will give you that. But the notion then that the
Obama administration says that Khalid Sheikh Mohammed will be
convicted and executed, the notion that the Administration has
said many times that we will not let them go regardless. Not only
does that undermine our system, but does it not afford the attor-
neys of KSM the opportunity to say, well, you have tainted the jury
pool here and we are not afforded the presumption of innocence?
That seems like that is not a hard question, but I don’t know if you
are willing to address it or not.

Mr. HoOLDER. We would have an extensive voir dire that we
would have to go through, and I am sure you could find people who
would be able to judge the case based on only the evidence and tes-
timony that was introduced during the course of the trial. The no-
tion that somehow, some way, something that I have said has so
tainted a jury or so tainted a potential jury pool that we would not
be able to give Khalid Sheikh Mohammed and his confederates a
fair trial I think is belied by the facts that we have done this in
the past with high profile terrorism cases, in the Bush administra-
tion. We have cases that are underway right now in New York that
are being handled I think in an appropriate way and defendants
are being given fair trials.
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So I think we have done it in the past. We can do it in the future
and I don’t think anything anybody has said in this Administration
has tainted our ability or impacted negatively our ability to

Mr. FRANKS. Khalid Sheikh Mohammed will be convicted and ex-
ecuted. You don’t think that that is potentially suggesting that
there may not be a presumption of innocence?

Mr. HOLDER. Well, from my perspective, I think that the lawyers
who will try this case are experienced, the evidence that we have
is good, and I am hopeful that we will have a good outcome. That
prediction on my part doesn’t necessarily mean that I think the
ability to say that the trial was fair is in some way——

Mr. FRANKS. General, respectfully, I don’t think you are going to
answer the question. But I do think you put a judge in the impos-
sible position of either trying to do what is right and protect the
country or break the rules as a judge that he is required to—I
mean, Khalid Sheikh Mohammed, the Administration is all too
quick to say well this person was waterboarded. If you are a de-
fense attorney there, you have got a plethora of options to try to
undermine the trial. I think everyone knows that. I certainly do.
I think you do, sir. So let me shift gears.

You stated on Meet the Press last weekend that if 9/11 master-
mind Khalid Sheikh Mohammed were brought to the U.S. for a
trial and acquitted, that if he were acquitted that “there are other
mechanisms we might have to employ like immigration laws that
we could use, the possibility of detaining him using the wars of
law. Now I think you meant laws of war and I think that is under-
standable.

Were you referring to the PATRIOT Act provision found in sec-
tion 236(a), the Immigration Nationality Act which allows for an
indefinite detention of an alien you certify is a terrorist? Is that
your basis for saying that?

Mr. HOLDER. Well, I am not sure about the particular section but
the laws of war certainly allow us to detain people who are en-
gaged in conflict with the United States. They certainly have ha-
beas corpus rights and can challenge that detention as has hap-
pened in the Federal District Court here in Washington, D.C. So,
yes, there is the possibility that Khalid Sheikh Mohammed could
be detained under the laws of war.

Mr. FRANKS. Well, my final question, Madam Chair, is what, sir,
is your backup plan to protect the safety of Americans if you can-
not rely on an immigration detention law? What is the plan here
if those things fail.

Mr. HOLDER. Well, as I think I indicated in the interview that
you mentioned, I have great confidence in our abilities in the first
instance to try the case fairly and effectively and to get a good re-
sult.

Beyond that, though, there are other options that we have be-
yond the trial. There are immigration laws. There are the laws of
war, and with regard to Khalid Sheikh Mohammed, there are other
charges that could be brought against him because of other acts
that he did beyond what happened on September 11.

Mr. FRANK. I guess time will tell. Thank you, Madam Chair.

Ms. JACKSON LEE. The gentleman’s time has expired.
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I am now very delighted to yield to the distinguished new Mem-
ber of this Committee, Mr. Deutch from Florida, for 5 minutes.

Mr. DEuTCH. Thank you, Madam Chair. I am delighted to have
the opportunity. Attorney General Holder thank you for being here.
I wanted to just spend a minute after some lengthy discussions
today about terrorism and preventing terrorism and trying terror-
ists. On the prevention piece in particular the terrorists screening
database which, as I understand, is comprised of those individuals
who are known or reasonably suspected to be or have been engaged
in conduct constituting in preparation for, in aid of or related to
terrorism, those are the individuals included.

The question is, and what I would like to hear from you about
is the Department’s view on selling weapons to those terrorism sus-
pects, and if you could speak to the government’s determination
that someone may be too dangerous to board a plane but not too
dangerous to purchase an assault rifle, and then specifically, if you
can clarify the Administration’s current position on halting gun
sales to suspected terrorists and whether the Administration sup-
ports congressional efforts to keep weapons out of the hands of
those individuals that are contained within the terrorist screening
database.

Mr. HOLDER. We certainly want to work with Congress with re-
gard to that question about the access that people in the terrorist
watchlist have to obtaining weapons. We have to keep in mind, and
this will be part of the dialogue, that the FBI is notified when
somebody on the terror watchlist, in fact tries to obtain a weapon.
And there are, I have to be careful, but there are law enforcement
equities, reasons, why that is something that is valuable to us. And
so I think taking into account the law enforcement equities we
have, the law enforcement realities that we now have, we would
want to work with Congress to talk about the very real issue that
you have raised.

Mr. DEUTCH. General Holder, if in order to balance these law en-
forcement equities, wouldn’t it be possible to both prevent those
weapons, those assault rifles in particular, from being sold to that
suspected terrorist, while at the same time, still deriving the ben-
efit of these equities and notifying the FBI?

Mr. HOLDER. I don’t want to get into too much detail with regard
to techniques and how the FBI uses actions by certain people on
terrorist watchlists and what that leads to, but it is part of the con-
versation that I think we should have in dealing with a very real
issue. And I don’t mean to denigrate the issue that you have
raised. But the very real issue that you have raised is something
I think we should work together and try to resolve.

Mr. DEUTCH. I appreciate that. I would point out as we try to
prevent all forms of terrorism the terrorists in Mumbai that killed
173 people, dozens of those murdered and injured were murdered
or injured with an AK-47, and it does seem, and I appreciate your
willingness to work with us, but if we have an opportunity to keep
those sorts of weapons in particular out of the hands of would be
terrorists, it would be therefore possible for us to prevent tragedies
of that magnitude from occurring here in this country. And I look
forward to having the opportunity to work together to make that
so.
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Mr. HOLDER. Please do not takeay what I said as disagreeing
with your last statement. There are a variety of things that we
need to do and can appropriately do. I just, as I said, would want
to make sure that in looking at this question, looking at this prob-
lem, that we surface all of the law enforcement equities that we
have and deal with the very real problem, the very real concern
tha(ti you have identified especially in the last statement that you
made.

Mr. DEUTCH. I appreciate that, General, and I hope we have the
opportunity to do that soon. Thank you, and I yield back the time.

Ms. JACKSON LEE. The gentleman yields back his time and it
gives me great pleasure again to yield to another distinguished new
Member of the Committee, Mr. Polis from Colorado, for 5 minutes.

Mr. Poris. Thank you, Madam Chair. My first question is with
regard to Federal policy with regard to Drug Enforcement Adminis-
tration and marijuana policy building off of what my colleague, Mr.
Cohen, asked earlier.

I certainly applaud it and agree with warm representing one of
the States that has medical marijuana law and regulates the sale
of marijuana the memo describing the intent of DEA and U.S. at-
torneys. I would like you to describe the objective processes the
DEA and U.S. attorneys are using in order to make a determina-
tion about whether individuals are in “clear and unambiguous com-
pliance with State law.” How is that determined?

Mr. HOLDER. Well, it is done, and people get, I guess, tired of
hearing this but it is true, it is done on a case-by-case basis. We
look at the State laws and what the restrictions are, how the law
is constructed, and then there are a number of factors in that
memo that are guides. Is marijuana being sold consistent with
State law? Are people or firearms somehow associated with the
sale? There are a variety of factors that are contained within the
memo that went out from the deputy attorney general that the
United States attorneys and assistant U.S. attorneys are supposed
to apply, supposed to consider when trying to make the determina-
tion about whether or not Federal resources are going to be used
to go after somebody who is dealing marijuana.

Mr. Poris. I would certainly encourage the question of whether
or not it is consistent with State law would certainly be left to
State enforcement actions. In particular, I brought to your concern
in a letter of February 23 requesting a clarification of your policies
regarding medical marijuana, with regard to several statements
that were made by one of your agents in Colorado, Jeffrey Sweeten,
along the lines of the quote, as quoted in the paper, the time is
coming when we go into a dispensary, we find out what their profit
is, we seize the building and we arrest everybody. They are vio-
lating Federal law. They are at risk of arrest and imprisonment.”

I would like to ask what steps you might take to make sure that
the spirit of the enforcement mechanisms that you outlined to me
in the answer to your previous questions are not contradicted by
the statements of agents that, in fact, then strike fear into legiti-
mate businesses in the eyes of our States.

Mr. HOLDER. It is incumbent upon me as attorney general to
make sure that what we have set out as policy is being followed
by all of the components within the Department of Justice and to
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the extent that somebody at the DEA, somebody at some assistant
United States attorney office is not following that policy, it is my
responsibility to make sure that the policy is clear, that the policy
is disseminated, and that people act in conformity with the policy
that we have determined.

Mr. Poris. Do you believe, do you agree that statements that
could be recently taken as threatening to businesses that are legal
in our State are, in fact, contrary to your stated policy?

Mr. HOLDER. Well, again, if the entity is, in fact, operating con-
sistent with State law and is not, does not have any of those factors
involved that are contained in that deputy attorney general memo,
and given, again, the limited resources that we have and our deter-
mination to focus on major traffickers, that would be inconsistent
with what the policy is as we have set it out.

Mr. PoLis. Moving on to immigration, I am worried about deny-
ing immigrants access to Federal judicial review in light of the Ari-
zona law when they will be dragged into State courts in a fashion
when the ultimate responsibility and authority regarding immigra-
tion is supposed to be that of the Federal Government. Are we wor-
ried about Arizona courts effectively trying to enforce Federal im-
migration laws?

Mr. HOLDER. One of the primary concerns that we have is wheth-
er or not the impact of the Arizona statute preempts, whether it
improperly interferes with what is ultimately a Federal responsi-
bility. Wwhether or not Federal law preempts the Arizona statute,
is one of the things that we are looking at.

Mr. PoLis. And finally, there is a significant backlog in our immi-
gration courts, and I would like you to briefly outline the steps that
you are taking to restore fairness and efficiency to immigration
courts which have been identified by several studies as a need of
major structural reforms as well as additional financial resources.

Mr. HOLDER. We have really been engaged this fiscal year and
next fiscal year in hiring a very substantial number of immigration
judges which is one of the problems we had. We simply need more
people to process these cases. We have also engaged in I think
training to make sure that the people who serve as judges and who
are a part of the system are conducting themselves appropriately.
We have a new chief judge who I think is doing a good job in the
training component, and we are trying to make sure that he and
the people in the system have all the tools that they need so that
our responsibility with regard to immigration is done in an appro-
priate way.

Mr. PoLis. Thank you, and I yield back.

Ms. JACKSON LEE. The gentleman has yielded back.

General, I believe that we are better as a Nation for having a
U.S. Department of Justice, and I think we are better as a Nation
to have a lawyer who represents the American people. I think it
is important, as I close, to try to give you an opportunity to clarify
a few points that may still be somewhat unclear.

One is an inquiry that I would appreciate if you would respond
in writing within the parameters of that investigation and that is
of course regarding the Harris County jail which is located in Har-
ris County Texas. There has been an inquiry and a comment as to
what Federal funds under the Department of Justice could be help-
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ful to local jurisdictions with jail overcrowding problems impacting
mental health issues and the health and security of the incarcer-
ated persons.

And if I could have that in writing I would appreciate it. But I
would like to pursue to be clear on the record there are a lot of
overlapping jurisdictions. I happen to be on homeland security and
there are overlapping jurisdictions between the Department of Jus-
tice and homeland security. So let me just focus on what the Ad-
mil?istration is for and what it is against, what positions it has
taken.

Has the administration Department of Justice taken any position
to be against strong border security both at the northern and
southern border of the United States?

Mr. HOLDER. No. Not at all. We understand that the primary re-
sponsibility for protecting our borders is a national responsibility.
It is one that this Administration takes very seriously. It is one
component that we think has to be taken seriously as part of the
comprehensive view of immigration reform.

Ms. JACKSON LEE. And if this Congress was to undertake what
we call a comprehensive immigration reform on the issue of bene-
fits falls under the Judiciary Committee, does the Administration
hold that that reform is mutually exclusive to being strong in its
position on securing the border, both northern and southern bor-
der?

Mr. HOLDER. I think if one looks at the totality of this problem,
there are a lot of moving pieces but there is not necessarily tension
between them. How we deal with people who are here and undocu-
mented; the whole question of what benefits people have, should
have, and should not have; the maintenance of strong borders
along our southern frontier and our northern frontier are all things
that have to be a part of this solution. And the resolution of that
big problem does not necessarily mean that there is a tension be-
tween the component parts.

Ms. JACKSON LEE. So fixing, for example, the opportunity for a
child not born but raised in the United States to attend college, for
example, which is a problem plaguing a lot of nonstatus immi-
grants, is not mutually exclusive if that was to occur if Congress
was to move from the Administration’s position on securing the
borders.

Mr. HOLDER. Well, yeah. We can certainly secure the borders.
And then the whole question of how we deal with people who are
here illegally and putting them on a pathway to citizenship, which
is what we talked about and which has been talked about in pre-
vious Congresses. I think these are all the kinds of things that we
need to discuss.

Ms. JACKSON LEE. Following up on the Arizona law, it is my un-
derstanding—and I think you have made it clear, but I think it is
important—is there is nothing in your testimony that would sug-
gest that you would not read this bill, but presently you have
tasked your staff to do a thorough review of this legislation at this
point, is that my understanding?

Mr. HOLDER. I am old enough now that I don’t read things too
far in advance and then forget them before I need to know them.
Believe me, the statute will be read. I will understand it. I will re-
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view all the reports that the review team puts before me. I will
meet with that review team. And, on the basis of all of that, make
an informed decision.

Ms. JACKSON LEE. We would not want the record to reflect that
America’s lawyer did not read either legislation we wrote or legisla-
tion that was relevant that was written by any State.

But pursuing that question, I first focused on Federal preemp-
tion, and I think my colleagues have probed that sufficiently, but
if you want to make that clear that you understand what that
means in terms of the assessment of a State law.

But I want to raise in terms of the Arizona law this question of
potential racial profiling, and I say it in this sense. You don’t have
jurisdiction over the census, but there are reports suggesting that
States like—and they are still members of the larger body of
States, albeit they are unique States—California, New York, Ari-
zona, and Texas, among others, have been impacted negatively by
a lot of, should I say, reflections on immigration in terms of ac-
count.That truly impacts an authority embedded in the Constitu-
tion and certainly designated to the Department of Commerce to
count everybody, and it does not put qualifications on who gets
counted.

On the question of racial profiling, if your team is reviewing this
and if you read this law and there is grounds for seeing that this
broadly, without basis, racially profiles, I think one of our Members
indicated that you might be stopped for a traffic, that is a legal
contact, and you might have someone knock on your door trying to
solicit funds for the local police department, I don’t know if that is
a legal contact or not. But if you find that there is a racial profile
which is under jurisdiction of the Justice Department, for example,
if you find that there is racial profiling going forward on Pakistani
Americans—obviously, the Pakistani Americans or Pakistanis have
been in the news. I tell you that the community is frightened. What
is the position of the Department of Justice on unfair racial
profiling within your jurisdiction?

Mr. HOLDER. I think that, first and foremost, people have to un-
derstand that racial profiling is not good law enforcement; and we
should understand that those who want to do this Nation harm are
trying to take advantage of the possibility of racial profiling.

What you see is their desire to come up with people who they call
have clean skins, people who do not fit profiles, people who do not
come from certain countries, people who come from the United
States, people who do not look like what you would expect a ter-
rorist to look like. Those are the people who they are trying to re-
cruit. And if we restrict ourselves to profiling we will be handing
a tool to those who seek to do this Nation harm. And so that is cer-
tainly in that context.

But racial profiling just more generally is never good law enforce-
ment. It has all kinds of collateral negative impacts that drive
wedges between law enforcement and certain communities. There
is no good basis. I have never seen a good basis for racial profiling.

Ms. JACKSON LEE. And as your staff reviews in particular the Ar-
izona law, I would imagine, without predicting all that they review,
that is certainly an element as you review the Arizona law as re-
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lates to the stopping and arresting individuals with surnames and
other aspects of that law.

Mr. HOLDER. I think we will look at the law as it is written, look
at the law as it is applied, potentially applied, in trying to make
our decision about whether or not we should take any action with
regard to it.

Ms. JACKSON LEE. Let me also—thank you—just to follow up and
just put into the record, some language that I paraphrased dealing
with the Clayton Act, Section 7.

The Act seeks to capture anticompetitive practices in their incip-
iency by prohibiting particular kinds of conduct not deemed in the
best interest of a competitive market. If there is ever a question of
a competitive market, I think, or one that we are attempting to
have competitive, it is the aviation industry. As I read the law, and
I would like you to correct me if I am incorrect, it seems as if sub-
missions dealing with aviation mergers is presented to the DOJ,
but there is notice given to the FTC. And if you would either cor-
rect that or suggest that it is. And if you would give the procedure,
if that is the case, as to whether or not the FTC is in fact just noti-
fied and the DOJ takes the lead. Or my question would be whether
the DOJ would take the lead.

The second question would be, and I just want this to be further
confirmed, have you set or has the Justice Department set a De-
cember, 2010, deadline for your review of this present merger in
particular that I have mentioned, and that is Continental Airlines
and United?

And if you speak just from the law, the Clayton Act, Section 7,
or any aspects of antitrust law is, obviously, appropriate, is the
question of pricing and price increase, are those variables that will
be under the eye and scrutiny of the Department of Justice?

And, lastly, I would ask—and this is a pointed question. I want
to pay tribute to Chairman Conyers, who developed an Antitrust
Task Force under his initial leadership of this Committee, showing
how important it is that a vigorous review taking into consider-
ation President Theodore Roosevelt’s initial I guess thought on this
process of conglomerates recognizing that we are a capitalist soci-
ety. I understand one of his quotes is that we have to save cap-
italism from the capitalists.

But Chairman Conyers thought the antitrust review was ex-
tremely important, and so we had a task force that we ultimately
merged into one of our Subcommittees, and the question that I now
pose is, which I think someone has asked on another approach,
whether there is any politics that would play in any decision that
you would make on really any matter, but in this instance, for ex-
ample, that one of the parties involved happens to be housed in Illi-
nois? All of these comments that are going around, and again I said
to you that one of the CEOs said this was a done deal, this will
be done by, we see no problem in its completion—I yield to the
General.

Mr. HOLDER. Well, the Justice Department has primary responsi-
bility for the assessment of the Continental/United merger and
whether or not that has an anticompetitive impact. There is no
deadline with regard to how long it will take us to do that. We will
do the job as best we can and use the amount of time that we need,
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and I can assure you that political considerations will not be a part
of that process.

As 1 said, we have an Antitrust Division that I think has been
revitalized by the woman who heads it now, the Assistant Attorney
General, Christine Varney. She has been I think appropriately ag-
gressive in looking at mergers and will do so with regard to this
one. I am confident that we will give this a good, thorough, vig-
orous look and make a decision on the basis of that examination.

Ms. JACKSON LEE. Let me close very quickly. I know that you
have been very gracious. Just give me these last two points that
I wish to clarify, and that is a question of national security.

I started out by saying that you have traversed a lot of land
fields, a lot of mines, and I believe deliberation is key to being an
American and as well the lawyer for America. There is a lot of talk
about the initial decision for Khalid Sheikh Mohammed, politics
and whether or not we said something first. I complimented the
DOJ for its deliberation and its studiousness. I would like you to
clarify that.

And I will say this. The comments made by a President, a Com-
mander-in-Chief, who is also a politician and a citizen, are among
many comments that have been made. The President has a right
to make comments, because he has the First Amendment right of
freedom of speech.

My understanding is that lawyers go into courtrooms many times
around America, in this instance, U.S. Attorneys, against all kinds
of comments being made in the general forum. But that does not
take the place of a vigorous prosecutorial presentation, as I under-
stand it.

So if you would comment and clarify again with the Times
Square bomber whose family members came and encouraged that
individual to participate fully, and I think you said—there is so
many bombers, but let me just finish the sentence, and I will clar-
ify—but came and asked them to fully participate and to give an-
swers, and that individual was initially questioned under civilian
justice Miranda rights. And, of course, that was the Christmas Day
bomber. Yet the Times Square bomber likewise provided additional
enhanced information. Give us your sense that that does not under-
mine the justice system in this country and the ability to defend
the American people against terrorism and does not show weak-
ness as it relates to national security.

Mr. HOLDER. I think all that I can point to is the facts and his-
tory, which has shown that the giving of Miranda warnings has not
had a negative impact on our ability to get information from people
charged with terrorist offenses.

One can look at Abdulmutallab in Detroit; Shahzad here, the
Times Square bomber; Headley, the person in Chicago; all of whom
were given their Miranda rights and nevertheless decided to con-
tinue talking, sharing information, and sharing intelligence with
us. There is a misconception that people have that the giving of Mi-
randa warnings necessarily means that somebody is going to stop
talking. That is inconsistent with the facts.

The facts in the cases that I have just mentioned, and certainly
what I think you see through the criminal justice system is that
the determination that people make as to whether or not they are



81

going to continue to talk or talk at all to law enforcement is not
determined solely by Miranda warnings. There is a lot more that
goes into it: the rapport that interrogators are able to make with
people they are questioning and the strength of the evidence of the
case that we can bring.

I actually think that we also have to consider the reality that
once a person is given Miranda warnings and if that person decides
he wants to take advantage of them and get a lawyer involved in
the processes, that frequently a defense attorney looking at the
facts that are arrayed against his client frequently becomes an ad-
vocate on behalf to try to convince that person to cooperate with
the government in the hope that a sentence would be lessened. So
that even where Miranda warnings have that initial impact of stop-
ping an information flow, it does not necessarily mean that that
flow of information is forever stopped.

But I think one thing that I would really want to clear up is this
whole notion that the giving of Miranda warnings necessarily
means that people stop talking. That is inconsistent with the facts.

Ms. JACKSON LEE. My final question to you is something both of
us have spoken about, and I think it is very close to your personal
beliefs. Chairman Scott has worked very closely on this whole
broad issue of juvenile crime, juvenile justice, and we have man-
aged with his leadership I believe to pass out of this Committee
something called the Promise Act. But I want to point—and that
is looking at best practices to deal with the question of juvenile jus-
tice.

You have a section that deals specifically with the issues dealing
with juveniles. If we look at our history over the last two decades,
we really have done poorly. We had two 16-year-olds, among oth-
ers, shot and killed at a 3-year-old’s birthday party in New York.
Tens upon tens of juveniles have been murdered in Chicago. The
lacrosse murder at my alma mater, University of Virginia, and
down in Houston, a fine college student at a party shot dead with-
out any hopes of survival.

What is the focus of the Department as relates to juvenile vio-
lence and also the access of juveniles to guns, and how can we
work together as a Committee and a Department of Justice and the
Administration on this ongoing sickness and violence?

Mr. HOLDER. Well, I don’t know if you remember that in Chicago,
I would say late last year, there was an incident where a young
man who was taped being killed by a gang, other young people,
when a board hit him over the head. Arne Duncan and I, the Sec-
retary of Education and I, went out to Chicago to assess what had
happened there and to get a better understanding of what was
going on in Chicago with regard to youth violence. That has led to
an effort that—I keep saying this—that very soon the Administra-
tion is about to announce with regard to how we are going to deal
with this issue of proposals that we have with regard to this issue
of youth violence in a select number of cities where we are trying
a variety of different things and see what actually works.

When we deal with the problem of youth violence, I think too
often we think of it in a microcosm; and we don’t understand that
what we are talking about, in essence, is the future of this Nation.
And kids who can’t go to school and feel safe don’t learn as well.
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Violence has negative impacts on the lives of children who are ex-
posed to it as the children get older. So we want to try to deal with
this problem.

As we like to say, to be not tough on crime but to be smart when
it comes to crime, and to come up with solutions that will prevent
youth violence to the extent that we can, but then deal with the
impact of people who are either victims of youth violence, or who
witness violence. Because that also is something that has an im-
pact on young people and impacts them as they mature.

Ms. JACKSON LEE. And guns and juveniles.

Mr. HOLDER. Obviously, a very large problem. The prevalence of
guns in certain communities, the possession of guns by juveniles
and the way in which they use them is a primary concern. A dis-
proportionate number of these unfortunate homicides happen be-
cause too many young people have too easy access to guns. We
have to deal with that.

Ms. JACKSON LEE. Let me thank you very much for your open-
ness and your integrity and honesty during these hearings.

Let me as well thank Chairman Conyers for convening this hear-
ing and for the leadership that he has given on any number of
these issues that we have addressed throughout this hearing.

This will conclude our questioning. I will add that there will be
potentially, potentially a number of hearings on some of the ques-
tions that Members have asked, some having to do with the anti-
trust question and mergers. I would hope that the Justice Depart-
ment would receive the transcripts of those hearings as they might
be very helpful in the deliberation for those particular issues. I ac-
knowledge that the General is nodding “yes” on those comments.

And I would like to thank you, Attorney General Holder, again
for being with us today.

Without objection, Members will have a minimum of 5 legislative
days to submit any additional written questions for you which we
will forward and ask that your answer be forwarded to us as
promptly as you can and that they be made part of the record.

Without objection, the record will remain open for 5 legislative
days for the submission of other additional materials, including
those from the Department of Justice. And I noted for the record
that you indicated that you would respond to a number of Mem-
bers, including the Chair’s questions, by writing; and we appreciate
that.

I believe the hearing has been a useful contribution to our efforts
to help ensure that the Nation’s premier law enforcement agency
is dedicated to being a shining example not only in how effectively
it pursues its cases but equally in how it respects the questions
that we hold particularly near and dear, and that is the funda-
mental question of freedom that is a hallmark of American democ-
racy. Today, I believe we made one more step toward promoting de-
mocracy in this Nation and protecting the Constitution as it should
be.

General Holder, thank you for your presence here today; and,
with that, the hearing is adjourned.

Mr. HOLDER. Thank you.

[Whereupon, at 3:45 p.m., the Committee was adjourned.]
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Questions for the Record
Attorney General Eric H. Holder, Jr.
U.S. House Committee on the Judiciary
May 13, 2010

QUESTIONS POSED BY CHAIRMAN CONYERS, JR.

1. - In March, 2009, the Inspector General issued a report of an audit concerning
the Convicted Offender Backlog Reduction Program covering the years FY
2005 to FY 2007. The IG found that while the program had resulted in
increased analysis of DNA samples, several financial awards went to state
laboratories for which no activity pursuant to the Backlog Reduction
Program had occurred and additional funding was granted to laboratories
that had not used all of the previous’ year’s award.

a. What steps is the Department taking to ensure that Backlog
Reduction Program financing is properly used?

Response:

This issue was resolved to the satisfaction of the Office of Inspector General
(OIG) on July 31, 2009. The funds provided by this program have been properly used by
states to reduce backlogs of convicted offender samples; the issue raised by the OIG was
related to the timely use of the funds.

The National Institute for Justice (NIJ) has worked closely with the award
recipients to help ensure funds are obligated in a timely manner. In late 2007, the
Department of Justice’s Office of Justice Programs (OJP) began utilizing a new software
tool that provides program managers a single report detailing the programmatic and
financial activity of each award. Using this new software tool, program managers provide
feedback to grantees on the management of their funds. NIJ also provides annual
mandatory training for each award recipient on how to best manage their award.
Additionally, beginning in FY 2008, NIJ has included a statement in the Convicted
Offender and Arrestee DNA Backlog Reduction Program solicitation that indicates
applications may be rejected from applicants with prior awards under this program that
remain entirely unobligated as of the posting date of the solicitation.

Please see the attached report, entitled Department of Justice’s Grantmaking
Components Response to Improving Grant Management and Oversight: Addressing Key
Issues Identified by the Office of the Inspector General for an expanded discussion of the
OIG recommendations and the corrective actions undertaken by OJP, and NLJ
specifically.
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b. During the hearing, Mr. Schiff discussed a pilot program in Los Angeles
that would allow for private companies to analyze DNA samples among
those in the backlog, and provide for them to be uploaded into CODIS
after a technical review by a public lab. Does the Department have plans
to implement a pilot program like the one Mr. Schiff described, either in
Los Angeles or elsewhere, to improve the DNA backlog reduction efforts?

Response:

Existing standards allow DNA records generated by private laboratories to be
entered into the Combined DNA Index System (CODIS) following technical review by a
public forensic laboratory. The Federal Bureau of Investigation (FBI) Laboratory is
currently re-evaluating the policies, standards, and protocols that guide the operation of
the National DNA Index System (NDIS) in an effort to increase efficiency and improve
the process for entering DNA records into the system. The FBI has reached out to the
stakeholder groups most likely to be affected by any change in NDIS processes and
practices to gather information and obtain a better understanding of their concerns and
needs. The Bureau will maintain contact with these groups and continue to seek their
input on the acceptability and feasibility of any proposed changes to NDIS operation.
The FBI Laboratory also plans to collect information and suggestions from jurisdictions
that have been successful in reducing their DNA backlogs. Once the relevant information
has been obtained, the FBI will evaluate it and determine if a pilot project is appropriate.

2. According to the IG’s 2009 management assessment, DOJ’s lack of a uniform
financial management system, which has been the case for many years,
presents a continuing challenge to meeting the demand for improved
financial transparency and accountability.

a. ‘When will DOJ’s Unified Financial Management System (UFMS) be
implemented fully throughout the Department?

Response:

Implementation of the Unified Financial Management System (UFMS) is
underway. The Drug Enforcement Administration (DEA) was the first Department of
Justice (DOJ) component to fully implement UFMS as the system of record. It did so in
January 2009. The Bureau of Alcohol, Tobacco, and Firearms (ATF) adopted the system
on November 5, 2010; implementation of UFMS for the U.S. Marshals Service began in
March 2010 and is targeted for completion in the second quarter of FY 2012. Funding
for FBI’s UFMS implementation has been identified. Assuming that funding continues
to be available, full implementation of UFMS throughout the Department in the
remaining DOJ components is scheduled to occur by FY 2013.

b. What, if any, additional resources are required to complete the UFMS
implementation?
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Response:

The FY 2011 President’s budget includes $42 million for the continuation of
UFMS implementation. For FY 2012 and FY 2013, the Department anticipates spending
$125 million to complete the UFMS implementation.

3. A September 2009 OIG report raised concerns about the fairness and
openness of grants made by the National Institute of Justice (N1J) during
fiscal years 2005 through 2007, including the possibility of conflicts of
interest involving N1J employees reviewing certain grant applications. The
Inspector General has identified grant management as a high-priority
challenge for the Department each year since 2000 and in early 2009, issued a
list of 43 specific recommendations for improving the grant management
process across the Department.

a. What steps is the Department taking to implement the Inspector
General’s recommendations for improving grant management?

Response:

Please see the attached report, entitled Department of Justice’s Grantmaking
Components Response to Improving Grant Management and Oversight: Addressing Key
Issues Identified by the Office of the Inspector General, which lists the 43 specific OIG
recommendations, referenced in the November 13, 2009, OIG Report on Top
Management and Performance Challenges of the Department of Justice (DOJ), and how
each of DOJ’s grant-making components is responding or has responded to the
recommendations.

b. What changes have been made in the NIJ grant management system to
avoid the possibility of conflicts of interest for grant reviewers in the
future?

Response;

NIJ has taken many steps to address this issue. In November 2009, NIJ staff
attended mandatory ethics training conducted by OJP’s Office of the General Counsel
(OGC). The training was tailored specifically to address NIJ issues identified in the OIG
report. Similar training will be required for all N1J staff annually. NIJ also recently
implemented the following changes to avoid possible conflicts of interest:

* Published and distributed the National Institute of Justice Guidelines on the
Administration and Management of NIJ Grant Programs {the “Guidelines”) to NIJ
staff, which documented new and additional policies and procedures for the
administration and management of all NIJ grant programs. Sections II and III and
Appendices 1 and 2 in the Guidelines, which are attached, specifically address the
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issue of conflicts of interest. The Guidelines, which were effective as of February
2010, will be updated annually.

* Conducted several mandatory training sessions for all NIJ staff to convey the new
guidance and discuss the impact that the Guidelines would have, beginning with the
FY 2010 grant award season.

¢ TIn collaboration with OGC, developed guidance for submitting and evaluating N1J’s
internal conflict of interest forms and a Conflict of Interest Memorandum to be
completed by all staff members involved in the pre-award evaluation process.

In addition, N1J has worked with OGC and OJP’s Office of Audit Assessment and
Management on the guidance for the peer review process involving conflicts of interest.
As each peer reviewer is confirmed by the OJP peer review contractor, each peer
reviewer will be sent, via email, a conflict of interest form. The signed form must be
returned to the peer review contractor within five business days of receipt. If a reviewer
fails to return the form, the NIJ program manager will be notified and the reviewer will
be removed from the panel. The peer review conflict of interest form will be maintained
in the OJP Grants Management System (GMS). If a reviewer reports a potential conflict
of interest, the contractor communicates this to the NIJ program manager, the assigned
NIJ Office of Operations primary point of contact, and the Contracting Officer’s
Technical Representative (COTR). The program manager resolves the issue by making a
determination {e.g., assigning the reviewer to another application or removing the
individual from the review), as approptiate, to retain the integrity of the peer review
process.
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UESTIONS POSED BY REPRESENTATIVE NADLER

4. In September 2009, you issued an internal policy governing invocation of the
state secrets privilege. This was an important first step, but it is not enough.
The courts still need guidance and the policy is voluntary and for this
Administration only. That is why my bill, and legislative reform, remain
critical.

Can you commit to a concrete timeline within which we might identify any
areas of concern for the Administration and obtain an answer on whether the
Administration will support my bill (H.R. 984)?

Response:

As you know, President Obama is committed to goveming in an open and
transparent manner. With the goal of limiting the exercise of the state secrets privilege to
as small a number of cases as possible, the Attorney General issued a new policy for
reviewing state secret assertions within the Department. The new policy “sets out clear
procedures that will provide greater accountability and ensure the state secrets privilege is
invoked only when necessary and in the narrowest way possible.” As this policy
recognizes, there will likely still be some instances in which it will be necessary to assert
the privilege because allowing the case to proceed could cause significant harm to the
national defense or foreign relations. The Department remains willing to discuss H.R.
984 to ensure that it strikes the appropriate balance between safeguarding our national
security and operating as transparently as possible.

5. ‘When you issued the internal policy governing invocation of the state secrets
privilege, there was an announcement that a full report detailing task force
findings and recommendations regarding the state secrets privilege would be
forthcoming. Please confirm whether and when that report will be finalized
and provided to Congress.

Response:

This matter remains under review, but as you know, on September 29, 2009, the
Attorney General issued a policy pertaining to the privilege. The policy states that “[t]he
Department will provide periodic reports to appropriate oversight committees of
Congress with respect to all cases in which the Department invokes the privilege on
behalf of departments or agencies in litigation, explaining the basis for invoking the
privilege.” Pursuant to that policy, the Department intends to provide such a report to the
Congress soon after the first year of operation under the policy. Moreover, it is worth
noting that the courts have favorably cited policy as informing the court’s review of the
state secrets privilege. See Mohamed v. Jeppesen Dataplan, Inc., 2010 WL 3489913, at
*20 (9th Cir. 2010) (recognizing that the government’s certification that the state secrets
privilege was properly invoked under the Attorney General’s policy and was “consistent
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with [the court’s] independent conclusion” that the privilege was invoked to protect
legitimate national security concerns).

6. The Department recently obtained an indictment of former National Security
Agency (NSA) executive Thomas Drake for leaking information regarding
the NSA’s warrantless surveillance program. Three federal judges, most
recently Judge Walker in the Al-Haramain case, have found that the
warrantless surveillance program itself was unlawful.

a. Has the Department opened an investigation or appointed a special
counsel to investigate the underlying surveillance, which has been
found unlawful, as well?

Response:

The Department has not appointed a special counsel to investigate the NSA
program referenced in your question. The 4/-Haramain matter is one of several cases
collectively being litigated in the Federal courts and styled In Re National Security
Agency Telecommunications Records Litigation. The United States District Court for the
Northern District of California has not issued a final judgment in 4/-Haramain; when it
does, the Department will follow its usual procedures for deciding whether to appeal any
adverse ruling. These civil litigation matters are distinct from the criminal case brought
against Thomas Drake. Relative to the case against Mr. Drake, it is important to note that
the grand jury did not indict Mr. Drake for leaking information about the warrantless
surveillance program. Rather, the indictment charges Mr. Drake for, among other things,
retaining classified information. The indictment makes no mention of the warrantless
surveillance program, the existence of which had been publicly acknowledged by the
President of the United States in December 2005.

b. If not, how do you possibly reconcile the failure to investigate the
warrantless surveillance itself with the aggressive investigation and
prosecution of a whistleblower who provided information about it?

Response:
Please see response to Question 6.a.
¢. Will you appoint a special counsel, or expand the scope and authority of
an existing counsel, to investigate the NSA’s terrorist surveillance
program?

Response:

Please see response to Question 6.a.
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7. By letter dated August 6, 2009, asked the Department to investigate and
answer some questions in the cases of two individuals — Maher Arar and
Binyam Mohamed. Please provide a response to that letter or indicate a
reasonable time within which I will receive a response.

Response:

We apologize for the delay in our response, but your letter raised a number of
issues that required careful consideration. We intend to respond to your letter as soon as
possible.

8. In my August 6, 2009 letter, I asked for an explanation of our national
security objection to publication by a court in the United Kingdom of seven
paragraphs that allegedly described Binyam Mohamed’s treatment while in
US custody. The UK court has since published those paragraphs, over our
continued objection.

Those paragraphs reveal that Mr. Mohamed was interviewed “as part of a
new strategy designed by an expert interviewer” sometime prior to May
2002. That his treatment in the course of these interviews included
“continuous sleep deprivation,” threats that he would be removed from US
custody and disappeared, and shackling. The UK court concluded that this
treatment was “at the very least cruel, inhuman and degrading treatment by
the United States authorities.”

a. Having seen the 7 paragraphs, it is unclear how they pose any
national security threat. Instead, it seems that the US objected
because the information is embarrassing and reveals unlawful
conduct. This Administration promised it would not use claims of
secrecy to cover-up conduct that is embarrassing or unlawful. Yet
even after the UK court published these, a spokesman (Ben LaBolt)
for President Obama reiterated the threat that the US would re-think
intelligence sharing with the UK. What is the possible justification for
such threats?

Response:

The United States does not seek to classify information for the purpose of
concealing information because it is embarrassing or reveals unlawful conduct. Rather,
in general, and in this case, the United States sought to prevent public disclosure of
information because the Intelligence Community assessed that the release of this
information would harm national security.

b. In Mr. Mohamed’s case in the United Kingdom, the court recently
denied the British Government’s argument that information related
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to his treatment must be kept secret and declared that the British
public has a right to know about its government’s alleged complicity
in mistreatment of Mr. Mohamed while he was in US custody. Isn’t
the US public equally entitled to know what its government has done
and how would you propose that we achieve this?

Response:

The Department of Defense has acknowledged that it detained Mr. Mohamed in
Afghanistan and at Guantanamo Bay and later released him to authorities in the United
Kingdom. In addition to Mr. Mohamed’s case in the United Kingdom, Mr. Mohamed
and four other foreign nationals brought a private civil action for money damages against
a private company in the U.S. District Court for the Northern District of California, in
which they made certain allegations of wrongdoing by U.S. government officials. In that
case, the United States Court of Appeals for the Ninth Circuit sitting en banc ruled —
after noting that the truth of the plaintiff’s allegations had not been decided — any further
litigation in the case would present an unacceptable risk of disclosing state secrets.
Mohamed v. Jeppesen Dataplan, Inc., No. 08-15693, Slip op. (8" Cir. Sep. 8,2010). In
reaching that conclusion, the court specifically noted that it had conducted an
independent review of the claim of state secrets privilege and had concluded that “the
government is not invoking the privilege to avoid embarrassment or to escape scrutiny of
its recent controversial transfer and interrogation policies,” but instead “to protect
legitimate national security concerns.” Slip Op. at 13,537-13,538, 13,545-13,546,
13,553. While recognizing that the court was not able to explain its ruling fully without
disclosing state secrets, the court noted that “[t]he government’s classified disclosures to
the court are persuasive that compelled or inadvertent disclosure of” the information
sought to be protected “would seriously harm legitimate national security concerns.” Slip
op. at 13,545-13,546.

c. The interviews of Binyam Mohamed described in the recently
released paragraphs apparently took place prior to May 2002 and the
techniques used on Mr. Mohamed, as set forth by D.C. Circuit Court
Judge Gladys Kessler, C. went well beyond anything outlined and
approved as lawful in the OLC memos that we’ve seen. According to
Judge Kessler, Binyam Mohamed “was physically and psychologically
tortured. His genitals were mutilated. He was deprived of sleep and
food. He was summarily transported from one foreign prison to
another. Captors held him in stress positions for days at a time. He
was forced to listen to piercingly loud music and the screams of other
prisoners while locked in a pitch-black cell.”

One rationale given for failing to investigate credible allegations of
torture is that DOJ lawyers approved techmiques as lawful.
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(€)) Was legal advice sought and provided regarding the specific
interrogation techniques used in Binyam Mohamed’s
interviews? Who asked for and who provided that advice? To
the extent written advice was provided, please also provide a
copy of that advice.

Response:

As noted in response to Question 8.b., supra, the United States has declined
publicly to confirm, deny, or otherwise respond to these allegations because doing so
would be harmful to national security.

(2) If legal advice was not provided, what possible justification
exists for failing to investigate Mr. Mohamed’s allegations of
torture while being by or at the behest of the United States?

Response:

See response to Question 8.c.1., above.

9. More generally, I and several of my colleagues repeatedly have called for
appointment of a special counsel authorized to investigate allegations
regarding the torture of detainees held in connection with counter-terrorism
operations in the aftermath of the September 11, 2001 terrorist attacks on
the United States,

a. Please confirm whether special counsel has been appointed and
authorized to conduct such an investigation.

b. If a special counsel has not been authorized to conduct such an
investigation, please detail the steps that the Department itself has
take to conduct that investigation.

Response to a-b:

On August 24, 2009, the Attorney General announced that he had expanded the
mandate of John Durham, an Assistant United States Attorney in the District of
Connecticut, to conduct a preliminary review into whether federal laws were violated in
connection with the interrogation of specific detainees at overseas locations. Mr. Durham
previously had been appointed by then Attorney General Michael Mukasey to conduct an
investigation into the destruction of interrogation videotapes by the Central Intelligence
Agency (CIA). Inhis announcement, Attoney General Holder explained that his
decision to have Mr. Durham conduct the preliminary review was based, in part, on Mr.
Durham having gained great familiarity with much of the relevant information as a result
of his earlier appointment. The preliminary review is ongoing. The Attorney General
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also made clear in his announcement that the Department of Justice will not prosecute
anyone who acted in good faith and within the scope of the legal guidance given by the
Office of Legal Counsel (OLC) regarding the interrogation of detainees.

10.  In disagreeing with the Office of Professional Responsibility (OPR)
conclusion that Office of Legal Counsel lawyers violated their ethical duties
in rendering advice regarding harsh interrogation techniques, Associate
Deputy Attorney General David Margolis relied heavily on the fact that OLC
lawyers Jay Bybee and John Yoo gave advice with regard to a particular
detainee — Abu Zubaydah — and specific techniques to be used only for that
detainee.

Did OLC or other lawyers provide similar, specific advice and approval for
all interrogation? Who asked for and who provided that advice? To the
extent written advice was provided, please also provide a copy of that advice.

Response:

The OPR report describes in detail advice given by OLC lawyers about the CIA
interrogation program. In addition, the Department has released in the past year a
number of OLC opinions addressing the use of certain interrogation techniques,
including, in some cases, with respect to particular detainees. They are available on the
OLC website in the FOIA reading room.

11. Lawrence Wilkerson, Secretary of State Colin Powell’s former Chief of Staff,
has alleged that former high-ranking Administration officials knew that
many individuals shipped to and held at Guantanamo Bay were innocent.

He also makes several additional allegations — that 50-60% of the individuals
detained at Abu Ghraib also were likely innocent, and that — as he put it —
the Administration “tortured and abused those it detained at the facilities at
Guantanamo Bay and elsewhere and indefinitely detained the innocent for
political reasons.”

Have Mr. Wilkerson’s claims been investigated? If so, please provide an
explanation of the results of that investigation. If not, will you pledge to do
so and inform us of the results?

Response:

Regarding treatment of individuals at Guantanamo Bay and Abu Ghraib, these
facilities were under the control and supervision of the Department of Defense and
personnel generally subject to the Uniform Code of Military Justice. The Department of
Defense has engaged in a number of inquiries concerning these facilities (see, e.g.,

10
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Taguba Report, http://www.dod.gov/pubs/foi/detainees/taguba/ (addressing claims at Abu
Ghraib)), and the Department of Defense should be consulted on such inquiries.

With respect to your inquiry concerning the detainability of individuals, pursuant
to Executive Order 13492, the Executive Branch conducted a comprehensive interagency
review of all detainees held at Guantanamo Bay at the time that President Obama took
office. The results of that review, and the process by which it was conducted, are
described in the Final Report of the Guantanamo Review Task Force (available at
http://www justice.gov/ag/guantanamo-review-final-report.pdf).

12, In the past, many duly qualified voters have been purged from the voting
rolls.

a. What steps are you taking to ensure that ne duly qualified voter is
purged from the voting rolls?

Response:

The Voting Section of the Department’s Civil Rights Division enforces the
provisions of federal law which govern the process of maintaining voter rolls for federal
elections, found in the National Voter Registration Act (NVRA) and incorporated into the
Help America Vote Act (HAVA). Vigorous enforcement of the NVRA is one of the
Voting Section’s priorities and the Section will aggressively pursue allegations of
improper purging of voters in violation of federal law. The Voting Section has published
on its website a comprehensive set of questions and answers providing guidance on
compliance with the provisions of the NVRA, including an extensive discussion of the
list maintenance provisions of Section 8. This information provides both election
officials and the public a guide to the “dos and don’ts” of voter registration list
maintenance in an effort to ensure that any purging of voters is conducted in a lawful
manner,

b, Will you be reviewing the lists that federal agencies are preparing for
matches to ensure that they cannot be used to disenfranchise duly
qualified voters?

Response:

Although we are not certain to which lists this question refers, please be assured
that the Department of Justice will review any allegations it receives that individuals who
are duly qualified to vote are being prevented from voting in violation of federal voting
rights laws. The Department does work with the Social Security Administration on
issues that arise regarding the Help America Vote Verification (HAVV) list prepared by
the Social Security Administration for matching under the Help America Vote Act, such
as potential state mis-use of the HAVV matching process, but does not review the lists or

11



95

perform the actual matching. That is the responsibility of the Social Security
Administration.

[\ In the current anti-immigrant climate, what steps will you be taking
to ensure that racial profiling and harassment will not be used to
disenfranchise voters?

Response:

The Civil Rights Division will respond promptly to allegations that qualified
voters are being disenfranchised on the basis of race, color, or language minority status.
In particular, both the Criminal Section and the Voting Section of the Division have
jurisdiction to pursue allegations of illegal voter harassment/intimidation on the basis of
race and will be prepared to take appropriate action where deemed necessary to enforce
federal law.

13.  In the prior administration, the Civil Rights Division was politicized and its
resources severely depleted. In light of the approaching redistricting, I am
concerns about the current state of the Voting Section.

What steps are you taking to ensure that there will be adequate personnel
and resources to protect the rights of voters during redistricting?

Response;

Ensuring that the Division has the personnel and resources to fulfill its mission of
protecting federal civil rights is an important priority for the Department of Justice.
Since January 2009, the Department has taken numerous actions to restore the health of
the Division to its previously robust status. Importantly, the Department is in the process
of filling 21 new staff positions in the Voting Section, including 14 new Section 5
analysts. All of the new hires, along with the rest of the Section, will undergo significant
training to prepare to process the thousands of administrative preclearance submissions,
as well as a number of judicial preclearance actions, that the Section anticipates will be
forthcoming during this redistricting cycle. The Voting Section also continues to make
substantial improvements to the Section 5 submission process to provide for a more
efficient review procedure, including the recent publication of proposed revisions to its
procedures for administering the Section 5 process. The Department expects to be fully
ready to carry out our important responsibilities in this area when redistricting begins.

12
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QUESTIONS POSED BY REPRESENTATIVE SCOTT

Faith Based Initiative

The Bush-Cheney Administration changed a decades-old policy to allow religious
organizations to utilize the Title VII exemption to permit them to discriminate on
the basis of religion in hiring for federally funded programs and positions.
Religious organizations are entitled to the Title VII hiring exemption when they are
using their own funds, but the government cannot and should not allow them to
discriminate in hiring when using government funds. The current Director of the
White House Office of Faith-Based and Neighborhood Partnerships has reported
that the hiring issue has been assigned to the Department of Justice, which, he says,
engages in a “case-by-case” analysis each time a religious organization receiving
federal funding wishes to discriminate in hiring.

14.  Are the civil rights policies in the Faith-Based Initiative currently under
review by the Justice Department? Which components of the policy are the
Department looking into?

Response:

As a general matter, the Department of Justice does not disclose or opine on
pending legal questions that it may be considering. The Department is fully committed,
however, to ensuring that the United States complies fully with all relevant constitutional
and statutory requirements, including applicable antidiscrimination laws, when providing
grants and contracts for criminal justice related services.

15. Is it legal for Faith Based organizations administering federally funded
programs to have an articulated policy of not hiring Catholics and Jews or a
policy of only hiring active Members of a particular church? If so, will the
Administration change its policy to conform to the statement of then
Presidential candidate Obama —~ ... T believe deeply in the separation of
church and state, but T don’t believe this partnership will endanger that idea
—so long as we follow a few basic principles. First, if you get a federal grant,
you can’t use that grant money to proselytize to the people you help and you
can’t discriminate against them — or against the people you hire — on the
basis of their religion. Second, federal dollars that go directly to churches,
temples, and mosques can only be used on secular program.”

Response:
As a general matter, it is unlawful for any employer to have a policy

specifically discriminating against employees of a particular religion, such as Catholics or
Jews. Under federal law, however, qualifying religious organizations generally may give

13
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employment preferences to coreligionists. The question of whether and under what
circumstances a particular religious organization may prefer coreligionists in employment
with respect to positions and programs funded by the United States is complicated, and is
often fact- and context-dependent. In any particular case, various constitutional
provisions and statutes might bear on the question. The Department is committed to
ensuring that the United States complies fully with all relevant constitutional and
statutory requirements, including applicable antidiscrimination laws, when providing
grants and contracts for criminal justice-related services.

In regard to the discretionary and formula grants that OJP administers, a DOJ
regulation states in relevant part that “[o]rganizations that receive direct financial
assistance from [DOJ] under any [DOJ] program may not engage in inherently religious
activities such as worship, religious instruction, or proselytization, as part of the
programs or services funded with direct financial assistance from the Department. If an
organization conducts such activities, the activities must be offered separately, in time or
location, from the programs or services funded with direct financial assistance from the
Department, and participation must be voluntary for beneficiaries of the programs or
services funded with such assistance.” 28 C.F.R. §§ 38.1(b)(1), 38.2(b)(1).

16.  Has the Justice Department been engaged, to your knowledge, in a “case by
case” adjudication of whether government funded religious organizations
can discriminate in hiring? If se, who is making decisions? What standards
are being applied in making these decisions?

Response:

In response to the June 29, 2007 OLC Opinion entitled Application of the
Religious Freedom Restoration Act to the Award of a Grant Pursuant to the Juvenile
Justice and Delinquency Prevention Act, commonly referred to as the “World Vision
opinion,” DOJ’s OJP developed a policy that allows for a case-by-case review of
applicants seeking a similar exemption. Under the policy, a religious organization that
applies for funding and requests an exemption under the Religious Freedom Restoration
Act to enable it to prefer coreligionists in employment, notwithstanding a statutory
prohibition on religious employment discrimination, is required to submit documentation
to either OJP or the Department’s Office on Violence Against Women (OVW) certifying
to each of the following statements:

a) The Applicant will offer all federally-funded services to all qualified beneficiaries
without regard for the religious or non-religious beliefs of those individuals, consistent
with the requirements of 28 C.F.R. Part 38, Equal Treatment for Faith-Based
Organizations;

b) Any activities of the Applicant that contain inherently religious content will be kept
separate in time or location from any services supported by direct federal funding, and, if

14
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provided under such conditions, will be offered only on a voluntary basis, consistent with
the requirements of 28 C.F.R. Part 38; and,

¢) The Applicant is a religious organization that sincerely believes that providing the
services in question is an expression of its religious beliefs; that employing individuals of
a particular religion is important to its religious exercise; and that having to abandon its
religious hiring practice in order to receive the federal funding would substantially
burden its religious exercise.

Office of Legal Counsel Memorandum On RFRA

On September 17, 2009, 57 religious, education, civil rights, labor, and health
organizations wrote to Attorney General Eric Holder, asking him to review and
withdraw a Bush-era, June 29, 2007 Office of Legal Counsel Memorandum (“OLC
Memo™). The OLC Memo at issue determined that the Religious Freedom
Restoration Act of 19932 (*RFRA”) provides for a blanket override of binding,
statutory nondiscrimination provisions for religious organizations that provide
government funded social service programs, such as Head Start and the Workforce
Investment Act. The OLC Memo wrongly asserts that RFRA is “reasonably
construed” to require that a federal agency categorically exempt a religious
organization from an explicit federal statutory nondiscrimination provision tied to a
grant program. The Memo has been criticized by many legal scholars as
fundamentally unsound. Many civil rights organizations — including those that
supported the passage of RFRA - never foresaw that RFRA would be used as a
weapon to overturn decades-old statutory civil rights protections.

17. Do you know whether the Office of Legal Counsel is reviewing the
Memorandum at issue?

Response:
As a general matter, the Department of Justice does not disclose pending legal
questions OLC has been asked to consider, nor otherwise disclose ongoing OLC matters
or analysis—a practice that ensures that Executive branch officers will not be deterred

from asking OLC difficult or sensitive questions, and that encourages the candid and
comprehensive submission to OLC of agency and component views on such questions.

18. Do you have a position on whether the Memorandum should be sustained,
reformed, or overturned?

Response:

The Department is committed to ensuring that it partners with faith-based and

15
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other organizations in a manner that is consistent with all our laws. It would not be
appropriate to express any views publicly at this time, however, concerning the legal
question at issue in the 2007 OLC memorandum in particular. As a general matter, the
Department does not express views regarding the correctness of existing OLC opinions
except where OLC or the Attomey General modifies or withdraws such opinions, or
otherwise refers to them in other formal opinions.

19.  Will the Justice Department respond to the letter signed by the 57
organizations?

Response:

The Department regrets the delay in responding and will finalize a response as
soon as it is in a position to do so.

Civil Rights Division

Under the Bush Administration, the Civil Rights Division, through the Employment
Litigation Section, filed an amicus brief in Lown v. Salvation Army. In that brief
the United States contended that, even though the Salvation Army receives direct
government funding, it could not be a state actor and therefore could not violate the
Establishment and Equal Protection Clauses in discriminating on the basis of
religion in government-funded Salvation Army jobs. This marked the first time
that the Civil Rights Division has ever filed a brief in federal court contending that
government-funded religious discrimination is lawful and does not implicate
Establishment Clause concerns.

20.  Would your Civil Rights Division take a position like that which was taken in
the Salvation Army amicus brief?

Response:

We take discrimination on the basis of religion very seriously. Title VII of the
Civil Rights Act of 1964, as amended, allows religious hiring by religious organizations
in very specific circumstances, but does not allow other kinds of discrimination. The
Department will enforce Title VII and all of the laws within its jurisdiction.

The Department has not had occasion during the current Administration to
address the issues raised in Lown v. Salvation Army, 393 F. Supp. 2d 223 (SD.N.Y.
2005). The Department cannot speculate regarding what arguments we would or would
not make in future amicus briefs, since whether to file an amicus brief, and what
arguments might be made, are case-specific determinations that depend on the particular
facts presented.
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21.  What are the priorities of the Civil Rights Division?

Response:

Under the leadership of Assistant Attorney General Tom Perez, the Civil Rights
Division is undergoing a period of restoration and transformation to restore its core
capacities and to ensure it is prepared to tackle emerging challenges. In addition to
establishing new, non-political hiring processes and using them to hire new attorneys to
make up for attrition in the previous administration, the Division is expanding its
enforcement efforts and renewing its commitment to enforce all of the laws under its
jurisdiction.

The Division is particularly focused on increasing its efforts to combat fair
lending violations, creating a new fair lending unit to focus on this work. Additionally,
the Division has committed considerable energy to implementing the Matthew Shepard
and James Byrd Jr. Hate Crimes Prevention Act, engaging in a process of nationwide
education and training in addition to opening a number of investigations under the new
statute. Since enactment of the Military and Overseas Voter Empowerment Act (MOVE
Act) in 2009, the Division has dedicated considerable resources to ensuring its
nationwide implementation. As the upcoming redistricting process nears, the Division is
preparing for the influx of submissions that it will have to review under Section 5 of the
Voting Rights Act. The Division also has focused considerable efforts on enforcement of
the Supreme Court’s decision in Olmstead v. L.C., 527 U.S. 581 (1999), so that more
individuals with disabilities can receive services in community-based settings when
appropriate, rather than facing unnecessary institutionalization,

Crime

22, What is the statute of limitations for the federal offense of torture? What is
the statute of limitations for conspiracy to commit torture? What is the
statute of limitations for acting as an accessory after the fact with respect to
torture? What is the statute of limitations for conspiracy to commit torture,
if the torture takes place and kills the person or persons who were tortured?
What is the statute of limitations for acting as an accessory after the fact, if
the tortured person is killed by the torture?

Response:

The federal crime of torture and conspiracy to commit torture (18 U.S.C. §
2340A) is covered by the limitations period of 18 U.S.C. § 3286. In most cases, an act of
torture would “resultf] in, or create[], a foreseeable risk of death or serious bodily injury
{0 another person” so there would likely be no limitations period pursnant to Section
3286(b).

Moreover, if the act of torture results in death, that offense is likely death penalty-
eligible, and therefore there is no statute of limitations under 18 U.S.C. § 3281.
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Accessory after the fact, in violation of Title 18 U.S.C. § 3, has a five year
limitations period pursuant to 18 U.S.C. § 3282.

23. Please identify the amount of funding requested by the Justice Department
for FY 2011 for investigating and prosecuting financial crimes generally and
consumer financial crimes, such as identity theft, in particular.

Response:

The FY 2011 President’s Budget includes a total of over $684 million — including
$97 million in new program resources — for investigations and prosecutions related to
economic fraud. Within this total, $331 million supports corporate fraud efforts and
$178 million is attributable to mortgage fraud efforts. These dollars span multiple
Department of Justice components, such as the FBI; the United States Attorney’s Offices;
and the Criminal, Civil, Antitrust and Tax Divisions.

‘While the Department does not track identity theft funding specifically,
approximately $176 million dedicated to other economic crimes supports the
investigation and prosecution of these types of consumer financial crimes.

24.  Please identify the amount of funding requested by the Justice Department
for FY 2011 for the analysis of DNA samples in rape Kits.

Response:

The President’s Fiscal Year 2011 budget request includes $150 million for
“DNA-related and forensic programs and activities (including related research and
development, training and education, and technical assistance)[.]” This program
(referred to in the President’s budget request as the “DNA Initiative”) is a comprehensive
strategy to maximize the use of forensic DNA technology in the criminal justice system
that includes grants to address the backlog of unanalyzed DNA samples and biological
evidence from crime scenes (which may include evidence from rape and sexual assault
crime scenes).

Addressing rape kit backlogs continues to be a priority for the Department. Last
month, the Department’s Office on Violence Against Women (OVW) and OJP held a
roundtable discussion on forensic DNA backlogs and their impact on victims of sexual
assault. At the roundtable, victim advocates, prosecutors, law enforcement officials,
crime laboratory analysts, and survivors of sexual assault discussed the current state of
backlogs in the country, the obstacles to eliminating backlogs, how and when victims
should be notified when a rape kit is sent to the crime laboratory, and promising
approaches o reducing backlogs in this country. The information gleaned from this
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multi-disciplinary discussion will help inform QJP and OVW’s research agenda, as well
as inform plans for further forensic DNA backlog reduction assistance.

25.  When you testified before the Committee last year, you said you directed that
: a task force be established in the Department to examine sentencing laws and
how to make them more equitable, including looking at mandatory
minimums. Please tell us what the task force has concluded.

Respanse:

The efforts of the Department’s Sentencing and Corrections Working Group
constitute the most comprehensive review of sentencing and corrections in the Executive
Branch since the passage of the Sentencing Reform Act. The Working Group is guiding
the Department’s policy and leading to Department initiatives intended to improve and
achieve more effective and efficient federal sentencing and corrections.

" In connection with its study of the structure of federal sentencing (which included
a study of mandatory minimum penalties in the federal system), U.S. Attorney Sally
Yates testified on behalf of the Department at a May 2010 hearing of the United States
Sentencing Commission (“Sentencing Commission”) on federal mandatory minjmum
penalties. She indicated that decreasing uniformity and increasing disparity in the
imposition of federal sentences since the Supreme Court’s decision in Booker v. United
States, 543 U.S. 220 (2005), has diminished predictability in sentencing somewhat and
has begun to erode the deterrent value of federal sentencing. Thus, under the current
federal sentencing structure that, by evolution rather than design, now includes
mandatory minimum penalties and an advisory system of sentencing guidelines, the
Départment supports the limited and judicious use of statutory mandatory minimum
sentencing statutes for serious crimes. The Department recognizes that any undue
severity in existing mandatory minimum statutes should be eliminated and that reforms
might include modest new mandatory minimum penalties for certain offenses where
undue leniency and disparate sentencing have been demonstrated. The Department
recently urged the Sentencing Commission to make review and analysis of the federal
sentencing structure — including a determination of whether reform of the current
structure (including mandatory minimums) is warranted — a priority for its 2010-11
amendment year.

The work of the Department’s Sentencing and Corrections Working Group
extends far beyond the examination of the structure of federal sentencing, however. For
example, as a result of the Group’s examination of the Department’s internal policies, on
May 19, 2010, the Attorney General issued a memorandum addressing charging and
sentencing policy. The memorandum, which reiterates the values of the longstanding
Principles of Federal Prosecution, requires that prosecutors act in a consistent and fair
manner, while simultancously recognizing that prosecutors, in discharging their
obligation to seek justice, must fully and carefully evaluate the facts and circumstances of
each case and the criminal culpability of each offender. The memorandum updates
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Department policy regarding sentencing, acknowledging the realities of post-Booker
sentencing and giving prosecutors the flexibility needed to become more actively and
effectively involved in sentencing.

. The Working Group also reviewed federal cocaine sentencing policy, and we
urged the House to pass the remedial legislation on cocaine sentencing policy approved
unanimously by the Senate in April of this year. The Department is very pleased that the
Congress recently passed legislation that reduces the disparity in cocaine sentencing from
100:1'to 18:1. In addition to these developments, we anticipate additional initiatives
resulting from the Working Group to be announced in the coming months.

26.  Over the past few years, the Crime Subcommittee has learned a lot about the
serious threat to our retail industry posed by Organized Retail Theft. T am
not talking about local, small-time shoplifting. I am talking about large,
sophisticated, interstate crime rings that cost retailers tens of billions of
dollars per year. We have reached out to the Department and the FBI to ask
that you work with us in establishing a more robust federal role in targeting
these rings, even if much of that role is in an intermediary capacity between
law enforcement and retailers. And this could be subject to our giving you
additional funding for this purpose.

Response:

The Department of Justice and the FBI have been and remain actively engaged
with the retail industry in exploring means of improving private-public information
sharing and other cooperation on organized retail theft, including through the Law
Enforcement Retail Partnership Network (LERPNet). Also, the FBI is identifying and
targeting multi-jurisdictional organized retail theft groups by using existing task force
resources. As of the end of 2009, there were seven FBI-led Major Theft Task Forces,
located in the Chicago, El Paso (2), Memphis, Miami (2) and New York Field Offices.
These task forces, which combine the resources of local, state and federal law
enforcement, as well as retail loss prevention professionals, are applying investigative
techniques and strategies, including the development of a solid intelligence base and the
use of undercover operations.

27.  We understand that the DOJ recently held its human trafficking conference.
Significant emphasis was placed on the trafficking of individuals across
international boundaries. Several cases of American girls who were
trafficked across state lines for coerced prostitution, whose traffickers
solicited customers on the internet, via Craigslist and other web sites have
recently been brought to my attention. What is DOJ doing to ensure that
sites like this do not facilitate the trafficking of children?
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Response:

The Department vigorously enforces federal laws prohibiting domestic child
prostitution, largely through the FBI’s Innocence Lost Initiative, a joint effort begun in
2003 by the FBI, the Criminal Division’s Child Exploitation and Obscenity Section, and
the National Center for Missing & Exploited Children. The Innocence Lost Initiative
now operates through 38 task forces and working groups throughout the U.S. involving
federal, state and local law enforcement agencies working in tandem with U.S. Attorney's
Offices. Since the Initiative’s inception, these task forces and working groups have
recovered over 900 children and convicted in federal and state courts over 500 pimps,
madams, and their associates who exploited children through prostitution.

The Department is aware that websites such as Craigslist have been used to
facilitate the commercial sexual exploitation of children, and we have responded by
incorporating such websites into our overall law enforcement strategy. For instance, as
part of its continuing efforts to fight child prostitution through the Innocence Lost
Initiative, the FBI is actively monitoring websites that are known to have advertisements
for child prostitution.

As another example, the U.S. Attommey’s Office for the Western District of
Missouri and the local Human Trafficking Rescue Project, a joint task force comprised of
the Independence Police Department, the FBI, Immigration and Customs Enforcement,
and the Kansas City, Mo. Police Department, developed what came to be called
“Operation Guardian Angel.” During the undercover operation, task force officers placed
Internet ads offering children for sex in exchange for money. According to court
documents, the ads clearly stated that the children were “little girls” and were “young.”
Those who responded to the ads were given directions to an undercover location. When
they arrived at the undercover residence and paid cash to have a sexual encounter with a
child, they were arrested by task force officers.

28.  1commend the Department for creating the Access to Justice Office and
appointing Lawrence Tribe to head the office. What specific measures will
the Access to Justice Office take to address the indigent defense crisis that
states are facing?

Response:

A key priority of the Access to Justice Initiative (ATJ) is working to improve the
provision of indigent legal defense. ATJ has met and continues to meet with a wide range
of national indigent defense advocacy groups, public defenders, and other stakeholders
from across the country to listen to their concerns and learn their suggestions for ways
that we can help address the indigent defense crisis. ATJ is working closely with the
Office of Justice Programs and the Burean of Justice Assistance to identify and
strategically deploy already-existing training and technical assistance resources to
maximize their reach and effectiveness, as well as to identify and expand existing grant
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programs to help ensure that indigent defense providers are eligible for a range of
programs, where such eligibility is practicable and consistent with governing legislation.
ATIJ is working in close collaboration with NLI to issue a new grant solicitation in Fiscal
Year 2011 for access-to-justice related research on indigent defense issues. ATJ also is
coordinating its efforts with those of the Office of Legislative Affairs in exploring areas
where congressional action might be indicated to improve the provision of indigent
defense nationwide in other ways.

In addition, ATJ is reaching out to both state chief justices and federal circuit
courts as well as major law-firm pro bono departments to encourage the creation of
institutional arrangements that recognize and reward high levels of pro bono performance
not only in civil legal services, but also in indigent defense. For instance, in its work with
state chief justices, ATJ encourages them to implement rule changes governing a range of
indigent defense issues — particularly including the critical issues of waiver of counsel in
juvenile proceedings. ATJ also is working with public defenders to help them identify
ways in which pro bono assistance could be helpful, such as a model successfully
implemented in the San Franeisco Public Defender’s Office, under which local law firms
provide “loaner” attorneys to work in the public defender’s office for six-month periods,
or the program of the Miami-Dade Public Defender’s Office, which has two full-time
attorneys whose law firm employment has been deferred for a year, ATJ fully recognizes
that the states are responsible for providing counsel for indigent defendants, but as we
work with the states and counties to help improve the indigent defense services, we
believe Jaw firms can and do provide valuable support for public defender offices
struggling with high caseloads and other challenges.

29, As you know the Federal Prison Industry program provides federal inmates
with critical job experience to prepare them for reentry back in to their
communities. In July 2009, BOP announced that it has begun closing FPI
factories at 14 prisons and scaling back operations at four more. What can
this Administration do to demonstrate support for FPI and the employment
opportunities it provides to prisoners?

Response:
The Administration regards Federal Prisons Industries (FPI) as an important

correctional program of the Bureau of Prisons (BOP), both because FPI reduces
recidivism and because it assists in managing crowded federal prisons. The Department
is aware that FPI has incurred reductions in earnings over the past few years and as a
result has reduced the number of inmate participants. To guard against future losses, FPT
began reorganizing operations in FY 2009 to further reduce overhead expenses,
including: reducing inmate employment, delaying factory activations at new federal
prison facilities, consolidating operations, and closing a few existing factories. Despite
these efforts to create additional savings and efficiencies, it is possible that there may be
another round of closures. FPT and BOP are working to explore options to help further
support FPI's operations.
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30. Extensive research has revealed that misguided policies purporting to be
“tough on crime” in fact increase incarceration rates, disproportionately
impact poor youth and youth of color, exacerbate the problem of gang-
related crime, funnel a disproportionate number of youth who have a
cognizable mental health and/or substance abuse disorder into the justice
system, and often make communities less safe. Meanwhile, research from top
scholars in a variety of fields including criminal justice, economics,
education, psychology, and public health reveals that public dollars spent on
effective prevention and education programs are far more effective in
stemming violence, curtailing crime and delinquency, and discouraging gang
affiliation than broadening prosecutorial powers or stiffening criminal
penalties for young people accused of crimes.

In light of this research,

a. What steps will the Department of Justice take to prioritize juvenile
justice and youth violence prevention in this Administration?

Response:

This Administration and the Department of Justice are committed to juvenile
justice and to preventing gang and youth violence. The subject of children and violence
have been both a personal and a professional concern of mine, for decades, going back to
my experience as a prosecutor, as a judge, and as the Deputy Attorney General. While
statistics show a general decline in juvenile violent crime in the United States in recent
years, too many communities continue to experience persistently high levels of gang and
youth violence. Too many youth and their families cannot break free from the conditions
that lead to such violence. This is especially true when it comes to minority youth.

With gang and youth violence, there are no quick and easy fixes. Through
evidence-based research, we know much about what works in preventing juvenile crime.
Successful initiatives generally involve multi-disciplinary partnerships, balanced
approaches and the use of data-driven strategies. Prevention, intervention and reentry
programs should complement the use of targeted enforcement strategics. While we must
continue to strengthen our law enforcement capacities and capabilities, these efforts must
work in combination with strong prevention, intervention, family and community
engagement, and reentry initiatives.

In an ongoing effort to address juvenile justice and delinquency prevention issues,
the Administration and Department of Justice continue to promote cross-agency
collaboration and coordination through a number of interagency efforts, to include: the
Coordinating Council on Juvenile Justice and Delinquency Prevention, working to
prevent and respond to juvenile delinquency and youth victimization, specifically
exploring issues of race, ethnicity and gender disparities, education and prevention
approaches, and tribal and reentry concemns; the National Forum on Youth Violence
Prevention where federal agencies and localities come together to share evidence-based,
data-driven approaches to prevent youth and gang violence; and the Atiorney General’s

23



107

Defending Childhood initiative designed to address children exposed to violence and
mitigate its negative effects.

The Department of Justice, and our federal agency partners, are working together
to make sure federal resources--including funding, information-sharing, and training, and
technical assistance--are available to help communities tackle these complex issues. This
year, for example, the Department’s OJP, through its Office of Juvenile Justice and
Delinquency Prevention (OJIDP), made almost $9 million available for a Community-
Based Violence Prevention Initiative to help communities develop comprehensive
strategies for preventing youth violence. OJP’s Bureau of Justice Assistance (BIA) has
provided anti-gang training to about 4,000 law enforcement and non-law enforcement
personnel since 2007. And, last year, through the American Recovery and Reinvestment
Act and Fiscal Year (FY) 2009 funding, OJP awarded more than $2.7 billion to support
state and local crime-fighting efforts.

This commitment continues in FY 2011. The President’s FY 2011 budget request
includes an additional $12 million for a Gang and Youth Violence Prevention Initiative
that will target at-risk and gang-involved youth. There is also $25 million requested for a
Community-Based Violence Prevention Initiative, which would fund comprehensive
approaches that investigate the causes of youth violence and implement a community-
based strategy to prevent youth violence by addressing both the symptoms and causes of
neighborhood violence.

Additionally, this year, the Department will devote $5 million to address the
alarming incidence of children’s exposure to violence. Last fall, the Justice Department
released findings from the National Survey on Children Exposed to Violence, the first
comprehensive look at children as victims and witnesses of crime, abuse, and violence
from infancy to age 17. The survey concluded that more than 60 percent of our children
have been exposed to violence, crime, or abuse either directly as victims or indirectly as
witnesses in the home, school and community. Of these children, nearly half had been
physically assaulted; 13 percent were bullied; 6 percent suffered sexual abuse; and 10
percent had been maltreated in the past year. Through this national survey, we have also
learned that 1 in 10 children witnessed an assault in their family with about 9 percent
were exposed to family violence in the past year, this number increased significantly over
the child’s lifetime.

Research indicates that early exposure to violence significantly impacts a child's
behavior, ability to learn and development of coping strategies. It is associated with
increased delinquency and later adult criminality, academic failure, depression and other
mental health issues, aggression, and substance abuse. Research also shows that early
intervention is effective in countering the effects of violence. In addition to the $5
million available this year, the President’s FY 2011 request includes $37 million for the
Children Exposed to Violence (CEV) Initiative. These funds will help us provide critical
resources, research, and services for communities nationwide.
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We must also assist juvenile offenders as they transition back into the community
so they do not continue to be part of the system. Through the Second Chance Act, the
Department funds a variety of services such as mentoring, literacy classes, job training,
education programs, substance abuse, and rehabilitation and mental health programs for
both adult and juvenile offenders. In FY 2009, OJP awarded more than $25 million in
grant funding to states, local governments, and non-profit organizations under the Second
Chance Act Offender Reentry Initiative to support re-entry programs. In FY 2010, OJP
was appropriated $100 million for awards to support re-entry programs. Of that $100
million, $10 million has been set aside for research to identify what works and what
doesn’t in offender reentry, The Administration seeks to continue this support. For FY
2011 the President has requested an additional $100 million for the Second Chance Act
Offender Reentry Initiative,

b. Will the Department support legislation and policies that invest in
effective prevention and education programs designed to stem
violence, curtail crime and delinquency, and discouraging gang
affiliation, including the Youth PROMISE Act, Reauthorization of the
Juvenile Justice and Delinquency Prevention Act and Reauthorization
of the Juvenile Accountability Block Grant?

Response:

As mentioned in the response to Question 30a, this Administration and the
Department of Justice are committed to addressing juvenile justice, as well as gang and
youth violence. The Department supports the goals of the Youth PROMISE Act, the
reauthorization of the Juvenile Justice and Delinquency Prevention Act, and the
reauthorization of the Juvenile Accountability Block Grant, and would be happy to work
with the Committee on these important pieces of legislation.

31.  An abundance of research reveals widespread, racially disparate treatment
across the entire spectrum of America’s juvenile and criminal justice
systems. Poor and minority youth and adult criminal defendants receive
disproportionately severe treatment at every stage of the system — from the
initial law enforcement contact, through sentencing. The perpetuation of
such racial disparity in the criminal justice system threatens to undermine
the principle of equal justice under the law, and challenges the notion of our
criminal justice system as fair, effective and just.

In his testimony before the United States Senate Judiciary Committee,
Subcommittee on Crime and Drugs, in the hearing on “Restoring Fairness to
Federal Sentencing,” Assistant Attorney General Lanny Breuer testified that
“Ensuring fairness in the criminal justice system is ... critically important.
Public trust and confidence are essential elements of an effective criminal
justice system — our laws and their enforcement must not only be fair, but
they must also be perceived as fair. The perception of unfairness undermines
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governmental authority in the criminal justice process. It leads victims and
witnesses of crime to think twice before cooperating with law enforcement,

tempts jurors to ignore the law and facts when judging a criminal case, and
draws the public into questioning the motives of governmental officials.”

‘What steps will the Department of Justice take to address racial disparity in
the criminal justice system?

Response:

The Department of Justice shares the concern expressed in this request regarding
unwarranted racial and/or ethnic disparities resulting from the implementation of the
federal criminal justice system. The Department has been guided in its approach to
federal criminal justice and corrections policy by the principle that those who commit
similar offenses and have similar criminal histories should be treated similarly. Race
and/or ethnicity should play no role in the treatment of an offender at any stage in the
system from initial contact to arrest to charging to disposition (be it through declination
of charges, plea bargaining, or sentencing). The Department already has taken steps to
address racial disparity in the criminal justice system. To begin, the Sentencing and
Corrections Working Group convened last year reviewed federal cocaine sentencing
policy, and, as a result, the Department urged the House to pass the remedial legislation
on cocaine sentencing policy approved unanimously by the Senate in April of this year.
The Department is very pleased that the Congress recently passed legislation that reduces
the disparity in cocaine sentencing from 100:1 to 18:1. The legislation will significantly
reduce the disparity that currently exists between statutory penalties for cocaine base (that
is, crack) and powder cocaine. While the legislation decreases the disparity to 18:1 —
rather than to 1:1 as originally urged by the Department — the Department has supported
the legislation as an appropriate significant step toward eliminating inequity in the
criminal justice system.

Also, in the context of its study of the structure of federal sentencing, the
Department’s Sentencing and Corrections Working Group has considered evidence of
increasing racial and/or ethnic disparity as a result of statutory mandatory minimum
penalties and post-Booker advisory federal sentencing guidelines. The Department
continues to consider and analyze this data as well as to investigate ways to reduce such
impact. The Department also continues to consider ways to systematically monitor its
own policies and guidelines in an effort to detect and eliminate any unintended
unwarranted racial and/or ethnic disparity. Finally, the Sentencing and Corrections
Working Group continues to study various issues related to implementation of the federal
death penalty, including ways to eliminate unwarranted racial and/or ethnic disparity in
its application. Reports and initiatives resulting from these studies are forthcoming.

32. On September 22, 2003, then-Attorney General John Asheroft ordered
federal prosecutors to seek the maximum penalties against defendants and to
limit the use of plea bargains.[2] The tough new Department policy was
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outlined in a memo distributed to all 93 U.S. attorneys, dramatically
reducing prosecutors’ discretion in federal criminal cases ranging from drug
trafficking to money laundering to terrorism. Under former Attorney
General Janet Reno, prosecutors were given greater discretion to assess
individual cases and determine the most appropriate charge for each offense.
Will you maintain the policy implemented by former Attorney General
Ashcroft, or will you return to the flexibility and discretion provided for by
Attorney General Reno?

Response:

On May 19, 2010, the Attorney General issued a memorandum to all federal
prosecutors reaffimming the guidance in charging and sentencing practice provided in the
Principles of Federal Prosecution and reflected in Title 9 of the U.S. Attorneys’ Manual
(USAM), Chapter 27. For decades, these Principles have guided federal prosecutors in
deciding whether to initiate charges, what charges and enhancements to pursue, when to
accept a negotiated plea, and how to advocate at sentencing. In accordance with these
long-standing principles, the Attorney General’s memorandum points out that a federal
prosecutor should ordinarily charge “the most serious offense that is consistent with the
nature of the defendant’s conduct, and that is likely to result in a sustainable conviction.”
USAM 9-27.300. This determination, however, must always be made in the context of
“an individualized assessment of the extent to which particular charges fit the specific
circumstances of the case, are consistent with the purpose of the Federal criminal code,
and maximize the impact of Federal resources on crime” /d. My memorandum also
reflects the changes in sentencing law and practice brought about by the Supreme Court’s
decision in Booker v. United States and other related decisions.

The memorandum is based on a belief that equal justice demands that persons
who commit similar crimes and have similar culpability, to the extent possible, be treated
similarly; and that equal justice depends on individualized justice. It superseded previous
Department guidance on charging and sentencing, including the September 22, 2003
memorandum issued by Attorney General John Ashcroft.
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QUESTIONS POSED BY REPRESENATIVE LOFGREN

33.  In August 2008, a man named Hiu Lui Ng died in the custody of U.S.
Immigration and Customs Enforcement (ICE) under extremely troubling
circumstances. Mr. Ng was a computer engineer who owned a home, was
married to a U.S. citizen, had no criminal history and posed no danger to the
community. At the time, Chairman Conyers and Chairwoman Lofgren sent
a letter to the Secretary of Homeland Security calling for an investigation,
and ICE subsequently terminated its agreement to house detainees at the
facility in question, the Donald W. Wyatt Detention Facility in Central Falls,
Rhode Island. According to public repovts, the Department of Justice
initiated a criminal investigation into violations of Mr. Ng’s civil rights, some
of which were reportedly recorded by the facility’s security cameras. What is
the status of that criminal investigation and when do you expect it to be
completed?

Response:

The United States Attorney’s Office for the District of New Hampshire and the
Criminal Section of the Civil Rights Division are undertaking a thorough review of the
facts and circumstances surrounding this incident. The Department cannot comment
further on the status of an ongoing investigation.

34, What role do you expect the Department of Justice to play in addressing
future violations of civil and constitutional rights that take place in
immigration detention settings?

Response:

The Department’s Civil Rights Division is committed to upholding the civil and
constitutional rights of all individuals, particularly the most vulnerable members of our
society. The Division enforces federal statutes designed to protect the civil rights of all
individuals and prohibit discrimination on the basis of race, color, sex, disability,
religion, and national origin. The Division, along with its investigative partners, like the
FBI and DHS, will continue to investigate and identify violations of civil and
constitutional rights that occur in immigration detention settings. Investigations that
reveal violations of statutes prohibiting abuses by official actors will be prosecuted to the
fullest extent of the law.

35, On February 12, 2009, the Judiciary Committee called for an investigation
into reports of misconduct by the Maricopa County Sheriff’s Office (MSCO),
including racial profiling and uniawful detention. The Department of Justice
initiated an investigation one month later into alleged civil rights violations
committed by the MCSO, and the investigation remains pending to date.
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What is the status of the investigation into MCSO and when do you expect
that investigation to be completed?

Response:
The investigation is ongoing, and the Department is undertaking a thorough

review of the relevant facts and circumstances. The Department cannot comment further
on the status of an ongoing investigation.
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QUESTIONS POSED BY REPRESENTATIVE COHEN
Youth Violence

As you know, the Department of Justice has recently partnered with the
Department of Education and the City of Memphis to develop strategies for
reducing youth violence in Memphis. I want to personally thark you for this
initiative and I’m very excited by the work you’re doing.

One thing that concerns me in our approach to communicating with young people is
how negative the tone often takes. Too often we just try to scare them into shaping
up rather than offering a positive message of hope and the value of education. To
combat this negativity, I introduced legislation called the Positive Reduction of
Incarceration by Maximizing Education (PRIME) Act of 2010, which would
establish national, regional, and local public awareness campaigns focused on
promoting the advantages of continued education among youth.

36. Do you think that we would benefit from a public service campaign of
positive messages directed toward youth?

Response:

Public service campaigns can be effective tools, and the Department of Justice has
used public service campaigns as a means to reach a diverse audience, as well as a tool to
spark community involvement. Recently, as part of the Department’s Children Exposed
to Violence Initiative, the Office of Justice Programs’ Office for Victims of Crime
released a solicitation looking to raise public awareness and target outreach for victims in
underserved communities. The overall goal of this program is to raise the awareness
within traditionally underserved populations about the needs of children exposed to
violence, as well as to improve their knowledge about accessing services available to
child victims.

Medical Marijuana

As we discussed, marijuana is considered a Schedule I drug under the Controlled
Substances Act. The Merck Manual describes Schedule I drugs as “substances
[that] have a high potential for abuse, no accredited medical use, and a lack of
accepted safety. They can be used only under government-approved research
conditions.”

While 1 agree that the federal government should work to reduce the violence
caused by drug cartels, my question was focused on whether marijuana meets the
criteria for Schedule I drugs, particularly in light of the evidence that it has
medicinal value and low potential for abuse.
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Marijuana is currently being prescribed in 14 states plus the District of Columbia to
relieve nausea, increase appetite, reduce muscle spasms, relieve chronic pain, and
relieve anxiety in association with such conditions as Cancer, Glaucoma, HIV/AIDS,
Crohn’s Disease, Hepatitis C, and Multiple Sclerosis.

37.  Why should marijuana continue to be considered a Schedule 1 drug when
there is ample evidence that it has medical use?

Response:

The Controlled Substances Act (CSA), enacted by Congress in 1970, generally
revised the federal regulation of narcotics and other dangerous drugs, and designated
marijuana as a schedule I controlled substance. See 21 U.S.C. § 812(c), schedule
I(c)(10). By statutory criteria, schedule I controlled substances have a high potential for
abuse and have no currently accepted medical use in treatment in the United States. See
21 U.S.C. § 812(b)(1). In addition, there is a lack of accepted safety for use of these
drugs under medical supervision. See id.

“Ample evidence” of “medical use” is not the statutorily-imposed standard to
remove a substance from the schedules, or to transfer a substance between schedules.
Rather, these actions must be accomplished by federal statute or through an intricate
administrative procedure. Congress may designate any substance as a controlled
substance or transfer a substance between schedules pursuant to its legislative authority.
Or, the DEA Administrator (the Attorney General’s designee for these matters) may add,
remove, or transfer a substance between schedules pursuant to the Administrator’s
rulemaking authority. See 21 U.S.C. § 811(a). This rulemaking procedure may be
initiated by the DEA Administrator or the Secretary of Health and Human Services (or
his designee), or on the petition of any interested party. See id.

In order to initiate the administrative procedure to transfer marijuana between
schedules, the DEA Administrator must find that the substance has a potential for abuse,
and make specific findings regarding the proposed schedule. See 21 U.S.C. §
811(a)(1)(B). Before the DEA Administrator may initiate the above-referenced
administrative procedure, the Administrator must request from the Secretary of Health
and Human Services (HHS) a scientific and medical evaluation, and recommendations as
to whether the drug should be scheduled. See 21 U.S.C. § 811(b). The findings by the
HHS Secretary relate to a substance’s abuse potential, legitimate medical use, and safely
or dependence liability. See 21 U.S.C. § 812(b). The Secretary’s written
recommendations regarding scientific and medical matters are binding on DEA. If the
Secretary recommends that a substance not be a controlled substance, it cannot be
designated as such. Therefore, absent a statutory amendment, and unless and until the
Secretary determines that marijuana has an “accepted medical use,” or “accepted medical
use with severe restrictions,” marijuana will remain a schedule I controlled substance.
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38. Given the years of experience with medical marijuana and the lack of any
evidence that addiction has increased as medical marijuana has become more
widely available, shouldn’t the Department of Justice move marijuana off of
Schedule T so that it can use its limited law enforcement and correctional
resources on greater priorities?

Response:

As outlined in response to Question 37, the Department of Justice does not have
the statutory authority to unilaterally reschedule a substance. The number of years of
experience with the substance for medicinal purposes; the purported absence of evidence
that addiction to the substance has increased as it becomes more widely available; and
law enforcement resources and correctional resources are not statutory factors to be
considered when determining a substance’s appropriate schedule under the Controlled
Substances Act.

39. Do you agree that since 14 states plus the District of Columbia have
approved of medical marijuana, the people of those 14 states plus the District
of Columbia have found that there is a medical use for marijuana and
therefore labeling it as having no medical use is per se invalid?

I am not advocating legalization of marijuana, but millions of people each year are
being deprived of their liberty because of arrests for possession of small amounts of
marijuana.

Response:

The Department does not agree with the statement that because some jurisdictions
have adopted legislative initiatives approving medical marijuana “labeling it as having no
medical use is per se invalid.” The Food and Drug Administration (FDA) has not
approved smoked marijuana for the medical treatment of any condition or disease, and
the FDA has noted that there is currently sound evidence that smoked marijuana is
harmful. In addition, the National Highway Traffic Safety Administration has found that
marijuana significantly impairs one’s ability to safely operate a motor vehicle.
Regardless of what individual states have recently legislated, Congress determined that
marijuana had no accepted medical use in treatment in the United States and placed
marijuana in schedule I in 1970. Congress has not modified marijuana’s status as a
schedule I controlled substance to date. Congress gave the Secretary of Health and
Human Services the authority to determine, for scheduling purposes, the medical and
scientific matters pertinent to whether a substance should be scheduled, i.e., whether the
substance has a currently accepted medical use in treatment in the United States. The
Secretary has not determined that marijuana has any accepted medical use in treatment;
therefore, as noted in response to Question 37 above, the Department cannot agree that
“labeling it as having no medical use is per s¢ invalid.”
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With regard to your concern about individuals’ deprivation of liberty, the DEA
complies with all procedural and substantive safeguards necessary to ensure that
individual liberties are respected. In addition, the DEA uses its resources to target
significant drug trafficking organizations. Few defendants are incarcerated in federal
prison for simple possession of marijuana.

40. Do you agree that our limited law enforcement and correctional resources
would be better spent if marijuana were shifted away from Schedule I so that
law enforcement resources and correctional facilities could be used for
citizens that are selling and becoming addicted to drugs that have a high
potential for abuse, no accredited medical use, and a lack of accepted safety?

Response:

The Department of Justice and its component agencies are committed to enforcing
the Controlled Substances Act, and, as noted above, the Department of Justice does not
have the statutory authority to unilaterally reschedule a substance, regardless of law
enforcement and correctional resources.

As discussed above, marijuana has a high potential for abuse, no currently
accepted medical use in treatment, and lacks accepted levels of safety for use under
medical supervision. The 2008 National Survey on Drug Use and Health reported
approximately 15 million current users of marijuana—ranking it as the most abused illicit
drug in the United States. The sale and illegal distribution of marijuana is a serious crime
that generates billions of dollars in illegal revenue every year for trafficking
organizations, in tumn strengthening these organizations and enabling them to continue
operating in violation of federal law.

With respect to allocation of resources, on October 19, 2009, Deputy Attorney
General David Ogden distributed a policy memorandum to Department of Justice
components that provided clarification and guidance to federal prosecutors in states that
have enacted laws authorizing the purported medical use of marijuana. Rather than
developing different guidelines for every possible variant of state and local law, this
memorandum provided uniform guidance to focus federal investigations and prosecutions
in these states on core federal enforcement priorities. The memorandum reinforced the
traditional focus of Department of Justice priorities and resources on the investigation
and prosecution of significant traffickers of illegal drugs and the disruption of illegal drug
manufacturing and trafficking networks. This memorandum also directs resources
toward the most significant problem in the cycle of abuse: the organizations that provide
drug seekers and abusers with controlled substances. Cutting off the supply of any
controlled substance by attacking the organizations that control the illicit market
ultimately limits the supply available for abuse. -
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U.S. Bankruptcy Trustee Program

The U.S. Trustee Program is charged with ensuring the fair administration of the
bankruptcy system. But particularly under the prior Administration, I heard many
complaints about the program devoting disproportionate attention to debtor
conduct without equal attention to creditor conduct.

41.  Can you tell me what efforts the Trustee Program has undertaken or plans to
undertake to ferret out creditor abuse and to ensure that honest debtors
obtain the bankraptcy relief they’re entitled to?

Response:

The United States Trustee Program (USTP) has compiled an impressive record of
policing creditor violations of the Bankruptcy Code over the past several years,
particularly in the mortgage servicing area. From FY 2008 to FY 2009, the number of
actions that USTP filed to protect filers from fraud, abuse, and error almost doubled,
from 5,201 in 2008 to 9,136 in 2009. As of mid-year 2010, the USTP was on pace for a
further increase. The number of criminal referrals that the USTP made involving
mortgage or real estate fraud rose 60%, from 190 in 2008 to 306 in 2009.

The USTP has taken several important steps to institutionalize its efforts to
combat creditor abuse. First, it established an internal creditor abuse working group to
devise a coordinated approach to address issues and develop litigation strategy. 1t has
developed information-sharing processes to ensure the efficient exchange of information
about pending investigations and actions involving abusive practices by creditors in
bankruptcy cases, to provide instant access to pleadings and other pertinent documents,
and to keep staff updated on recent case law. The USTP also has offered extensive
training to its staff at its National Bankruptcy Training Institute of the National Advocacy
Center and through LiveMeeting training sessions.

The USTP’s aggressive consumer protection efforts are exemplified by two major
nationwide settlements with major financial institutions. Most recently, on June 7, 2010,
the Federal Trade Commission (FTC) and the USTP announced a comprehensive
settlement of an FTC complaint and USTP litigation against Countrywide Home Loans,
Inc. The relief obtained is one of the largest monetary remedies in the history of the FTC
and is the largest in the history of the USTP. Over a long investigation, the USTP
worked closely with the FTC to carry out parallel investigations relating to
Countrywide’s improper conduct in servicing home loans, including its imposition of
illegitimate charges. The agreement will compensate homeowners in bankruptcy who
were victimized by Countrywide’s improper business practices, and will help prevent
future harm to homeowners in dire financial straits who legitimately seek bankruptcy
protection. Under the consent order, debtors who were victimized by Countrywide’s
wrongful actions will receive compensation from a $108 million redress fund
administered by the FTC; Countrywide will establish internal procedures to be verified
by an independent third party to ensure the accuracy of the data used to service
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homeowners’ loans; and Countrywide will provide homeowners in bankruptcy with
adequale notice of its charges.

Prior to the Countrywide settlement, in July 2009, the USTP and First Tennessee
bank reached a settlement agreement to resolve complaints involving the bank’s improper
disclosure of more than 2,500 Social Security numbers on proofs of claims filed in
bankruptcy courts in 48 judicial districts. Under that agreement, the bank notified
affected debtors, filed appropriate papers to correct the court filings, and took remedial
steps to prevent a recurrence of these impermissible breaches of privacy. This case is one
of many that the USTP has taken against creditors who have failed to comply with legal
requirements to protect the personal information of their customers in bankruptcy.

These efforts not only result in strong relief from the particular defendants, but
send a strong message to other industry players regarding the consequences of engaging
in unlawful practices.

42.  Will there be any efforts to replace Bush era appointees whose actions are
not consistent with the priorities of this Administration to ensure that
debtors are treated fairly in the bankruptcy system?

Response:

It is of great importance to ensure that the individuals charged with fulfilling the
USTP’s mission meet the Department’s highest standards of integrity and performance in
carrying out the Department’s and the USTP’s priorities and mission.

Two new United States Trustees were recently appointed in Regions 3 and 18.
These individuals are long-time career employees of the USTP who are recognized
experts and highly regarded in the professional community. Any future United States
Trustee appointments will reflect consideration of candidates who possess the highest
qualifications and demonstrate a commitment to the mission and policy priorities of the
USTP.

Accommodations for Libertv Bowl

We have had discussions before about the Liberty Bowl, which is the football
stadium in Memphis, and the negotiations over expanding its ADA-compliant
seating. This is a stadium that never sells out and bas never come close to using all
of the accessible seats it already has.

43.  What is the status of these negotiations?
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Response:

The Department cannot comment on the status of an open investigation or
compliance review, or about the specifics of any negotiations.

44.  Shouldn’t there be some recognition of how a facility is actually used when
determining its ADA compliance?

Response:

A facility that is owned and operated by a public entity must comply with the
program accessibility requirements of title II of the ADA. The Department does not
determine whether a public entity is in compliance with the ADA at a particular facility
based on past attendance of persons with disabilities at particular sporting events.
Instead, compliance with the program access requirements is determined by reviewing
several factors in addition to the number of wheelchair seating areas provided in relation
to the number of fixed seats, including whether an assembly area provides wheelchair
seating areas that comply with the minimum space and width dimensions necessary to
accommodate a wheelchair user, whether an assembly area provides wheelchair users
with a line of sight over standing spectators, and whether wheelchair seating areas are
dispersed horizontally and vertically throughout a facility.
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QUESTIONS POSED BY REPRESENTATIVE WEINER

45.  The administration through the annual budget has stated that your goal is to
hire 50,000 new police officers through the COPS program but has failed to
provide a timeline for hiring these new officers. What is the timeline that the
administration is using for hiring these officers?

Response:

In Fiscal Year (FY) 2011, the Department of Justice is requesting $600 million to
continue the hiring program. This funding, coupled with the $1 billion in American
Recovery and Reinvestment Act of 2009 (ARRA or the “Recovery Act”) funding and the
$298 million in FY2010, will be used as the next installment of grants to support the
Administration’s goal of hiring an additional 50,000 community policing officers
throughout the country. The FY 2011 COPS Hiring grants will directly assist state, local
and tribal governments in hiring additional law enforcement officers for deployment to
community policing activities, and will enable agencies to increase their community
policing capacity to improve public safety.

‘While this Administration is committed to putting an additional 50,000 police
officers on the street, the Department of Justice and the COPS Office want to ensure that
the hiring of these officers is done not only efficiently, but more importantly, effectively.
Because of the competing priorities for law enforcement funding to state, local and tribal
agencies, it is difficult to set a timeline for hiring all of the additional officers. The FY
2009 ARRA funds as well as the FY 2010 funding cover the full salary and benefit costs
of entry level positions. While this was an imporlant alteration of the traditional COPS
Hiring programs that have had local matches and salary caps, it is not yet established how
the program may look in FY 2011 and beyond.

It is also important to keep in mind that the COPS Hiring grants are only one
piece that contributes to the overall success of the COPS program. The FY 2011 request
also includes funding for much-needed training and technical assistance, for programs to
improve police-community relationships, and for other innovative collaborations between
law enforcement and the citizens they serve. Equipping police and communities with
these valuable tools and knowledge resources is as integral to the success of community
policing as the hiring of officers, and should be taken into consideration when looking at
the overall FY 2011 COPS Office budget request.

46.  As part of the COPS Hiring Recovery Program, the COPS office capped the
maximum number of officers at 50 per jurisdiction. T believe that this cap
discriminated against large cities, such as New York and instead the
department should institute a cap based on a percentage of the total sworn
police force. Have you reviewed the impact of this numerical cap on COPS
awards to large cities and what has the department done to fix this situation?
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Response:

Because of the extremely strong demand for COPS Hiring Recovery Program funds,
and the desire to maximize the effect of the Recovery Act while still keeping the awards
at a meaningful level, the COPS office instituted two different limitations on the numbers
of officers available to applicants:

e - all agencies were capped at no more than 5% of their current actual swomn force
strength, and
e 10 agency received funding for more than 50 officers.

The COPS office concluded that these restrictions were a better alternative to simply
giving the first-ranked applicants all of the officers they requested, regardless of the size
of their requests. Without these caps, a very small number of agencies would have
consumed all of the available funding. With them, only a very small number of agencies
received less than a 5% boost in their staffing levels. To date, all agencies that were
awarded 50 officers have accepted their awards and have begun the recruitment, hiring
and training process.

The COPS Office is continually seeking better ways to balance fulfilling the full
requests of individual agencies with the need to distribute the funds to a greater number
of agencies across the entire country. The 5% and 50 officer caps will remain in place for
FY 2010. The COPS Office has not yet made any decision regarding potential caps in
FY 2011, if funds become available.

47. What percent of the sworn police force did the COPS Hiring Recovery
Program provide in the top 10 Iargest cities? How many officers would have
been provided to the top 10 largest cities had there not been a 50 officer cap
per jurisdiction?

Response:

In the top 10 largest cities (all applied under the COPS Hiring Recovery
Program), COPS funded 5 cities for an average of 1.1% of their sworn force. If the 50
officer cap had not been in place, COPS would have only funded three of the top 10 cities
(Chicago would have received 400 officers, Philadelphia 200 and Dallas 150).
Additionally, Los Angeles and San Antonio, who were funded under the 50 officer cap,
would not have received awards.

48. At a recent Crime Subcommittee hearing, members heard testimony on the
importance of testing all rape kits. One witness was a rape victim who
testified that her rape kit was untested and that a major obstacle to the kit
being tested was funding to state labs.
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a. What is the current status of the backlog?

Response:

A recent study funded by NII, The 2007 Survey of Law Enforcement Forensic
Evidence Processing, showed that 14 percent of all unsolved homicides and 18 percent of
unsolved rapes involved forensic evidence that was not submitted by law enforcement
agencies to a crime laboratory for analysis.

Another N1J-funded study, 2007 DNA Evidence and Offender Analysis
Measurement: DNA Backlogs, Capacity and Funding, showed that 153 crime laboratories
reported a beginning backlog for forensic DNA case analysis of more than 54,000
requests and an end-of-year backlog of more than 70,000 requests.

N1J synthesized findings from these two recent reports, other research, and data
from grantees to provide a full picture of backlogs. The NIJ report, Making Sense of
DNA Backlogs: Myths and Realities, is available at:

http://www.ncjrs.gov/pdffiles1/nij/230183.pdf.

Two major points must be kept in mind when examining the state of DNA
backlogs. First, there is no industry-wide definition of what a backlogged forensic case
is. NLJ defines a backlogged case as one that has not been tested 30 days after
submission to the crime laboratory. However, many laboratories refer to any case in
which the final report has not been submitted as a backlogged case. Using that definition,
the moment a new case was logged into the laboratory it would become a part of the
backlog. Second, the DNA backlog is not static, but is constantly changing. According
to the research, there has been tremendous growth in forensic DNA testing between 2005
and 2008. The capacity of laboratories to complete cases grew at approximately the same
rate as new cases were submitted. However, the number of new cases submitted grew a
bit faster. Hence, the backlog continues to grow in proportion to the increase in demand
for services.

Because violent crime is generally prosecuted at the state/local level, the FBI does
not receive the same number of sexual assault cases that a state/city crime laboratory
would be expected to receive. (Generally, sexual assault cases make up 60-70 percent of
the DNA casework of a state and/or city laboratory.) Currently, the FBI Laboratory has
200 criminal case submissions related to alleged sexual assaults out of 1945 total active
submissions awaiting nuclear DNA testing. The sexual assault case submissions include
5,049 items of evidence out of a total of 17,773 items of evidence either in or awaiting
processing for nuclear DNA examinations. Therefore, 10 percent of the FBI
Laboratory’s pending case submissions and 28 percent of the specimens awaiting
analysis are related to sexual assault cases.

In August 2010, the FBI Laboratory received an interim technical assistance

report from the Office of the Inspector General of the U.S. Department of Justice
regarding the Laboratory’s Forensic DNA Case Backlog. This report contained five
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recommendations with which the FBI Laboratory concurred. These recommendations
advised that the FBI Laboratory define the term “backlog,” address the needs of a
Laboratory Information Management System, establish formal time tracking procedures
for analysts, resolve evidentiary transfers with the District of Columbia Metropolitan
Police Department, and examine the effectiveness of outsourcing agreements. In the
meantime, the FBI Laboratory has worked to increase staffing resources, which has
resulted in a 25% decrease in its nuclear DNA forensic case backlog during the last 9
months of Fiscal Year 2010.

Tt should be noted that the reason for the increased submission of evidence is good
news. Law enforcement officers are more aware of the power of DNA technology than
in the past and are making more requests for testing. In addition, forensic DNA testing
requests have risen due to the retesting of older “cold cases” with DNA technologies,
increased requests for post-conviction cases, and increasing submissions from property
crime cases.

The Department has worked diligently with our state and local partners to support
increased collection and testing of forensic DNA evidence in rape kits. We are eager to
work with Congress to determine the best ways to address issues raised by the forensic
DNA backlog.

b. Does the administration support increased funding to state and local
crime labs for DNA testing?

Response:

As stated in the response to Question 24, the President’s Fiscal Year 2011 budget
request includes $150 million for “DNA-related and forensic programs and activities
(including related research and development, training and education, and technical
assistance)[.]” This comprehensive approach, designed to maximize the use of forensic
DNA technology in the criminal justice system, has been developed — with the input of
state and local forensic practitioners — to target the greatest areas of need in the nation’s
forensic community, including addressing the forensic community’s need for resources to
supplement state and local resources for forensic DNA testing activities.

49.  How many rape Kits are untested by state and local enforcement and crime
labs each year?

Response:

As noted in the response to Question 48.a., N1J has supported research to measure
forensic DNA backlogs in state and local law enforcement agencies and crime
laboratories. A recent NIJ study showed that 14 percent of all unsolved homicides and 18
percent of unsolved rapes involved forensic evidence that was not submitted by law
enforcement agencies to a crime laboratory for analysis. Another NIJ funded study
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showed that 153 crime laboratories reported a beginning backlog for forensic DNA case
analysis of more than 54,000 requests and an end-of-year backlog of more than 70,000
requests.

This research does not separate rape kits from other types of evidence in criminal
cases. We do not know the exact number of untested rape kits that have not been
submitted to the nation’s crime laboratories. However, most crime laboratories have an
established policy of analyzing evidence from violent crimes before evidence received
from property crimes. In many labs, the bulk of their backlog may be related to property
crimes. The Department of Justice is working with crime laboratories and agencies to
assist in reducing sexual assault evidence collection kit (rape kit) backlogs, and to
identify the best practices to submit and process these cases while, at the same time,
being sensitive to the needs of the victims in each case.
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QUESTIONS POSED BY REPRESENTATIVE KING

50. At a press conference in Phoenix on March 25, 2010, you said, “Our Civil
Rights Division is working on [the investigation of Maricopa county Sheriff
Joe Arpaio] in conjunction with the U.S. Attorney's office here in Arizona.
And I expect we will produce results.” What did you mean by the comment
that the investigation “will produce results”?

Response:

In opening this investigation, the Civil Rights Division informed the Maricopa
County Sheriff’s Office (MCSO) that the Division had received complaints of
discrimination and would seek to determine whether there were violations of Title VI of
the Civil Rights Act of 1964, the Safe Streets Act, or 42 U.S.C. §14141. In conducting
the investigation, the Division has considered and will continue to consider all relevant
information, including MCSO’s efforts to ensure compliance with federal law, If the
Division concludes that there are no systemic violations of the applicable constitutional
or statutory rights, we will notify MCSO that we are closing the investigation; if, on the
other hand, the Division concludes that there are such violations, we will inform MCSO
of those violations and seek MCSO’s cooperation to remedy any such violations.
Whatever the conclusion, the investigation will produce results when the allegations of
discrimination have been fully investigated and a determination regarding compliance
with federal law has been made.

51.  Your comments suggest that the Civil Rights Division will file a complaint
and that the grand jury will issue an indictment even though both
investigations are ongoing. Your comments appear to violate Federal
regulations, the U.S. Attorney’s Manual, and ethical rules that bar an
attorney from opining on pending cases. Do you think it’s appropriate for the
sitting U.S. Attorney General to comment publicly on an ongoing
investigation?

Response:

We do not believe that the public comments to which the question refers included
any improper suggestions,

52.  Are you concerned that your comments could unfairly pressure Department
lawyers into seeking an indictment and filing a lawsuit?

Response:

The Department’s only objective is to conduct a full investigation and to assist
MCSO in correcting any identified deficiencies.
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53.  How else could the Department’s lawyers and the grand jurors interpret
your comments other than as an instruction to bring an indictment and file a
lawsuit?

Response:

As noted in response to Question 50, the Civil Rights Division is considering all
relevant information to determine whether there are or are not systemic violations of
federal law. If there are no violations, the Division will close its investigation; and if
there are applicable violations, the Division will seek to work with MCSO to remedy
those violations.

54.  Asshown by the overwhelming support for Arizona’s immigration law, the
public is fed up with the problem of illegal immigration. Sheriff Joe Arpaio
is doing his best to combat illegal immigration, yet the Justice Department
has spent more than a year investigating him. Why is DOJ concentrating so
many resources on Sheriff Joe Arpaio rather than fighting illegal
immigration? Are you concerned that your activities could deter other law
enforcement agencies from fighting illegal immigration?

Response:

Individuals are understandably concerned about the issue of illegal immigration,
and the federal government has a responsibility to comprehensively address those
concems. That’s why the President and Administration officials have reached out to
Congressional leaders from both parties to develop a path toward fixing our broken
immigration system. Moreover, this Administration, including the Justice Department,
has devoted unprecedented resources over the past 18 months to law enforcement,
immigration, and border security enhancements in Arizona and elsewhere along the
southwest border. However, the Justice Department also has a responsibility and the
legal authority to enforce our nation’s civil rights laws. In particular, the Department has
anthority under federal statute 42 U.S.C. § 14141 to investigate and bring civil actions
against state and local law enforcement agencies that engage in unlawful discrimination
or other constitutional or civil rights violations.

The Department has investigated several police departments and sheriff’s offices
in the past several years. The Department’s investigation of the New Jersey state police,
for example, led to a lawsuit, resolved through a consent decree, which emphasized non-
discrimination in policy and practices, as well as improved data collection, training,
supervision, and monitoring of officers. That consent decree was implemented
successfully and expired in 2009. The Department has signed similar settlement
agreements with police departments in Montgomery County, Maryland, and Highland
Park, Illinois. The Department has also signed consent decrees with police departments
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in Los Angeles, Pittsburgh, and Steubenville, Ohio, which contain measures to address
racial profiling issues.

The Department hopes these efforts serve to deter unlawful discrimination or
other constitutional or civil rights violations by law enforcement agencies.

55.  In your written testimony, you listed a number of ways in which the Justice
Department provides assistance to state and local law enforcement officers to
ensure our laws are enforced. You mentioned OJP and COPS, Byrne-JAG
and even mortgage fraud. How can you support our state and local law
enforcement while threatening to sue the State of Arizona for helping to
enforce our federal immigration laws?

Response:

The Department of Justice filed suit against Arizona on July 6, 2010, because the
Arizona state law conflicts with national immigration policy. Arizona seeks to substitute
its own public policy of “attrition through enforcement” in place of the balance of
national law enforcement, foreign relations and humanitarian concerns which
characterize federal immigration policy. The fact that the Justice Department contends
that the Arizona law is preempted by federal law is not inconsistent with our support of
state and local law enforcement. First, both the Department of Homeland Security (DHS)
and some local law enforcement officials told us that the state law conflicts with their
priorities of prosecuting and removing serious criminals. Second, the Justice Department
is supporting state and local law enforcement in Arizona in ways that directly target
border-related violent crime. The Drug Enforcement Administration has eleven task
forces working with 23 state and local law enforcement agencies to identify, target and
dismantle major drug trafficking organizations operating or transiting through the state of
Arizona. The FBI has more than 450 employees in Arizona and either leads or
participates in such efforts through the Organized Crime Drug Enforeement Task Force,
Project Safe Neighborhoods, Home Invasion and Kidnapping Enforcement, Border
Liaison Officer Program, and the Human Trafficking Task Force. The ATF is active
throughout Arizona and in May it established the Gun Runner Impact Team to target
firearms related violent crime on the southwest border.

56. There have been several cases that demonstrate the Department of Justice’s
politicization. In 2008, by a 2 to 1 margin, the City of Kinston, North
Carolina voted to end the practice of noting the party affiliation of
candidates in local elections. But, in August 2009, as The Washington Times
reported, Acting Assistant Attorney General for Civil Rights, Loretta King,
informed the City that the removal of party affiliations in its city council and
mayoral elections violated the Voting Rights Act. Ms. King is quoted as
stating, “Removing the partisan cue in municipal elections will, in all
likelihood, eliminate the single factor that allows black candidates to be
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elected to office.” Based on this statement, is it true that the VRA requires
“partisan cues” on the ballot because only partisan cues will allow African-
American candidates to get elected? What if African-American voters,
themselves, voted overwhelmingly to get rid of partisan elections? Isn’t the
Department pushing a racially motivated ballot? How can stopping African-
Americans from adopting a nonpartisan election system further the goal of
racial equality?

Response:

Consistent with its regular practice, the Civil Rights Division conducted a
thorough, fact-based review before interposing an objection under Section 5 to the
proposed voting change from Kinston, At issue in this matter was the extent to which
white voters in Kinston will cross over and vote for an African American candidate of
choice in a non-partisan election. Given that there is a high degree of racial polarization
present in the city’s elections and that African American voters relied on white crossover
votes to elect their candidates of choice, whether this crossover voting would. continue in
non-partisan elections was the critical inquiry. We concluded that the city did not meet
its burden of proving that it would and, therefore, could not establish that the proposed
change to non-partisan elections would not have a discriminatory or retrogressive effect
on African American voters.

57.  Further politicization arises in relation to the dismissal of the case against the
racist hate group, the New Black Panther Party. The Justice Department has
refused to answer many of the questions raised by the U.S. Commission on
Civil Rights. It is also reported that the Department is not allowing the
lawyers who have been subpoenaed by the Commission to testify about the
case. Have you invoked executive privilege as to the documents the
Department has not produced and the questions the Department has not
answered?

Response;

The Justice Department has received questions and requests for information and
documents from the United States Commission on Civil Rights, and it has not refused to
answer. The Department has provided the Commission with a great deal of information
about the specific reasons for its decision to pursue an injunction against the only
defendant in the case who brought a night stick to the polls and to dismiss claims against
other defendants. Specifically, the Department has provided the Commission with
answers to numerous interrogatories, detailed testimony from the Assistant Attorney
General for Civil Rights, and over 4,000 documents requested by the Commission. Some
information was withheld because -- although the Department worked to accommodate
the Commission’s interests -- the Department also has significant interests in the
confidentiality of internal deliberations on law enforcement decisions. However, the
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information provided to the Commission addressed its questions in detail and made clear
the reasons for the Department’s decisions.

You have asked about executive privilege. Executive privilege is the
constitutional privilege belonging to the President, and he has not asserted the privilege
here.

58. On November 4, 2008, three members of the New Black Panther Party
intimidated voters outside a polling location in Philadelphia. These
individuals were wearing paramilitary-style uniforms, waving weapons, and
uttering racial epithets. Only one of the three individuals received a penalty
for his actions. Mr. Shabazz received narrow injunction against him, which
prohibits him from displaying a weapon within 100 feet of any open polling
location on any election day in the City of Philadelphia. Isn’t it true that a
broad injunction against Mr. Shabazz could have been sought prohibiting
him from displaying a weapon within a 100 feet of any open polling location
across the United States?

Response:

The civil litigation filed by the Department of Justice in January 2009, against the
New Black Panther Party and three individuals, United States v. New Black Panther
Party for Self Defense, et al., C.A. No. 09-cv-0065-SD (E.D. Pa.), was brought to enforce
Section 11(b) of the Voting Rights Act of 1965, as amended, 42 U.S.C. 1973i(b). Section
11(b) prohibits coercion or intimidation, or attempted coercion or intimidation, of
individuals who are, among other things, voting or attempting to vote, or aiding or
attempting to aid individuals to vote. In a civil lawsuit brought to enforce Section 11(b),
the only penalty the Department may seek is injunctive, or preventive, relief. See 42
U.S.C. §1973j(d). This is exactly the kind of relief the Department sought and obtained
in this litigation — a permanent injunction against defendant Minister King Samir
Shabazz, the only defendant who brought a night stick to the polls. The injunction will
remain under the supervision of the Federal judge in the case until 2012. Other kinds of
remedies or penalties, such as imprisonment, monetary fines, or monetary damages, are
not available in a Section 11(b) action. Indeed, Congress specifically repealed the
criminal penalties for a violation of Section 11(b) in 1968. The scope of the injunctive
relief sought by the United States and ultimately obtained in this case was based on an
analysis of the facts and application of the law to those facts. The Federal judge in the
case determined that the relief sought by the United States in the case was appropriate, as
evidenced by the entry of the court’s May 18, 2009 Order granting our requested relief.

59.  Isittrue that this narrow injunction against Mr. Shabazz does not prohibit
him from carrying weapons to any open polling location if the weapons are
hidden under his paramilitary uniform?
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Response:

The court injunction against defendant Minister King Samir Shabazz prohibits
him from “displaying a weapon within 100 feet of any open polling location on any
election day in the City of Philadelphia, or from otherwise violating 42 U.S.C. §
1973i(b).” A determination as to whether the conduct described in this question would
constitute a violation of the injunction would have to be made based on an analysis of the
specific facts involved and an application of the law to such facts. If the defendant takes
any action that violates the cited anti-intimidation provisions of the Voting Rights Act,
those actions would be covered by the injunction. There also may be local statutes that
criminalize the carrying of a concealed weapon at any location, including at a polling
place. Such statutes are enforced by local authorities.

60.  Is it true that this narrow injunction does not prohibit Mr. Shabazz from
making intimidating comments to potential voters outside any open polling
location in the United States?

Response:

The court’s injunction against defendant Minister King Samir Shabazz prohibits
him from “otherwise violating 42 U.S.C. § 1973i(b).” A determination as to whether the
conduct described in this question would constitute a violation of the injunction would
have to be made based on an analysis of the specific facts involved and an application of
the law to such facts. If the defendant’s particular actions were such that they violated
the cited anti-intimidation provisions of the Voting Rights Act, they would be covered by
the mjunction.

61.  Isit true that the initial case against all three members of the New Black
Panther Party sought a broad injunction that would prohibit these
individuals from intimidating voters outside any polling location in the
United States?

Response:

The complaint in this case was filed in January 2009 against the New Black
Panther Party and three individuals and sought relief then determined as appropriate by
the Department. Following a review of the facts developed in the case and the applicable
law, however, the United States concluded that the claims should be dismissed against
three of the four defendants. As previously indicated, the relief which the Uniled States
can obtain in Section 11(b) litigation is injunctive relief. The Federal judge in the case
determined that the relief the United States sought with respect to the claims against the
remaining defendant was appropriate.
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62. So, the maximum penalty under Section 11 of the Voting Rights Act was not
sought or obtained for Mr. Shabazz?

Response:

As previously indicated, in a lawsuit to enforce Section 11(b), the penalty the
Department may seek is injunctive, or preventive, relief, which is the kind of relief
sought and obtained in this litigation. As a general rule, injunctions must be narrowly

" tailored to prevent recurrence of the unlawful conduct described in the complaint, and a
court must review the scope of an injunction sought to ensure that it does not sweep too
broadly. Louis W. Epstein Family Partnership v. Kmart Corp., 13 F.3d 762, 771 (3™ Cir.
1994) (invalidating catch-all portion of an injunction prohibiting Kmart from building on
easement, noting that “injunctions, which carry possible contempt penalties for their
violation, must be tailored to remedy the specific harms shown rather than to enjoin all
possible breaches of the law” (citations omitted)). In this case, an injunction was
obtained against the individual, Minister King Samir Shabazz, who held a baton on one
Election Day, at a single polling place in Philadelphia. The Federal judge in the case
determined that the injunction obtained was appropriate under the circumstances. His
May 18, 2009, order provides:

“The scope of the imjunction sought -- i.e., prohibiting the defendant from displaying a
weapon within 100 feet of a polling location -- provides the Government with the
appropriate, prophylactic protection against another violation of 42 U.S.C. § 1973i(b),
and only prohibits the defendant from displaying a specific type of object at a focused
area, and thus the defendant suffers no material harm if we grant the Government

the injunction it seeks . . ..”

63.  Can you explain why the Department changed course and only secured a
very narrow injunction against the fourth, in what was a clear and obvious
case of voter intimidation?

Response:

Under relevant case law, injunctions must be narrowly tailored to prevent recurrence
of the unlawful conduct described in the complaint, and a court must review the scope of
an injunction to ensure that it does not sweep too broadly.

The Department concluded that a nationwide injunction was not legally
supportable in the case against Minister King Samir Shabazz. The Supreme Court has
emphasized that an injunction must be “no broader than necessary to achieve its desired
goals.” Madsen v. Women's Health Ctr., 512 U.S. 753, 765 (1994). To that end, a
reviewing court must pay “close attention to the fit between the objectives of an
injunction and the restrictions it imposes on speech™ in keeping with the “general rule . . .
that injunctive relief should be no more burdensome to the defendant than necessary 1o
provide complete relief to the plaintiffs.” See id. (citation omitted).
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Because injunctive relief is tailored to its objectives, a focus upon the facts
alleged by the Department was critical to determining the scope of the injunction that
could have been obtained. The Department alleged that Minister King Samir Shabazz is
aresident of Philadelphia and is the leader of the Philadelphia chapter of the New Black
Panther Party. See Complaint § 5. The complaint alleged that on November 4, 2008,
Minister King Samir Shabazz brandished a nightstick and made racially threatening and
insulting remarks while standing in front of the entrance of a polling place in
Philadelphia. See Complaint § 8-10. The complaint further alleged that on this specific
occasion Minister King Samir Shabazz pointed the nightstick at individuals, tapped it in
his hand and elsewhere, and made menacing and intimidating gestures, statements and
movements toward individuals who were present to aid voters. See Complaint Y 9-10.

The evidence was insufficient to show that Minister King Samir Shabazz had
engaged or planned to engage in a nationwide pattern of such conduct as he exhibited at
the polling place in Philadelphia, or that he was inclined to disregard the injunction. Cf.
United States v. Dinwiddie, 76 F.3d 913, 929 (8th Cir. 1996) (finding the scope of a
nationwide injunction in a Freedom of Access to Clinic Entrance Act (FACE) case
appropriate because of a protestor’s “consistent, repetitious, and flagrant unwillingness or
inability to comply” with the proscriptions of the law, his “serious intent to do bodily
harm to the providers and recipients of reproductive health services,” and the possibility,
if the injunction were geographically limited, that he “could easily frustrate the purpose
and spirit of the permanent injunction simply by stepping over state lines and engaging in
similar activity at another reproductive health facility” (quotation and citation omitted)).
Absent such facts, in other FACE Act cases, the geographic scope of injunctions the
Department has obtained has been quite narrow, generally limited to a certain number of
feet from a given clinic, see United States v. Scott, No. 3:95¢cv1216 1998 U.S. Dist.
LEXIS 10420 (D. Conn. June 25, 1998), or preventing protestors from impeding ingress
and egress to a particular clinic. See United States v. Burke, 15 F. Supp. 2d 1090 (D.
Kan. 1998); United States v. Brock, 2 F. Supp. 2d 1172 (E.D. Wis. 1998).

Given the facts presented, the injunction sought by the Department prohibited
Minister King Samir Shabazz from displaying a weapon within 100 feet of any open
polling location on any election day in the City of Philadelphia, or from otherwise
violating 42 U.S.C. 1973i(b). See Order of May 18, 2009, at 4. The Department
considers this injunction tailored appropriately to the scope of the violation and
constitutional requirements, and will fully enforce the injunction’s terms.

64.  Itis my understanding that Judicial Watch was able to obtain documents
from DOJ through FOIA that demonstrated the suppression of voter
registration fraud, The documents show that the FBI and DOJ opened
investigations into this issue, but the Obama Administration closed down the
investigation in March 2009 claiming ACORN broke no laws.

4. Are you aware that ACORN admits to over 400,000 fraudulent voter
registrations?
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Response:

No.

b. Does this not concern you as the Attorney General of the United States?

Response:

The Attorney General is always concerned about the possibility that there have
been violations of federal criminal law. Moreover, as we have previously advised
Members of Congress, the Department of Justice places a high priority on investigaling
and prosecuting federal crimes affecting voting rights and the integrity of the federal
election process, such as voter registration fraud. All credible allegations are investigated
and, where warranted, prosecuted to the full extent of federal law. Indeed, we have
obtained 12 ACORN-related registration fraud convictions in this area over the past few
years, as well as one such conviction not related to ACORN.

¢. Are you concerned that this corrupt criminal enterprise could be
damaging the integrity of our elections?

Response:

See answer to Question 64b above.
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Guidelines on the Administration and Management of NIJ Grant Programs

PURPOSE OF THESE GUIDELINES

These modificd Guidelines document new and additional policies and procedures for the
administration and management of all N1J grant programs with the objective of addressing
scveral Office of Inspector General (OIG) findings and recommendations noted in Audit Report
Number 09-38, National Institute of Justice’s Practices for Awarding Grants and Contracts in

Fiscal Years 2005 through 2007.

X
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National Institute of Justice
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I. BACKGROUND

In the Fiscal Year (FY) 2008 Appropriations Act, Congress directed the Office of the lnspector
General (OIG) to audit competitive NIJ programs, projccts, and activitics, including contracts
and grants, awarded in the last three fiscal years to determine whether these grants and contracts
were awarded through a fair and open competitive process. In response, the OIG initiated an
audit to: (1) evaluate whether competitive NIJ grants and contracts awarded in fiscal years (I'Y)
2005 through 2007 were awarded based on fair and open processes; (2) determine whether non-
compctitive NIJ grants and contracts awarded in those [iscal years were properly justificd; and
(3) identify costs related to NIJ grants and contracts that were administrative in nature and
cxplain how those costs were determined" . OIG performed audit work at the NIJ headquarters in
Washington, D.C., from March 2008 through July 2009.

A. OIG Audit Focus Areas

The OIG accomplished their objectives by [irst obtaining data from OJP that showed that NTJ
awarded the following grants and contracts from FY's 2005 through 2007:

e 1,459 grants and grant supplements totaling more than $567 million, and

e 131 contract actions totaling more than $64 million.

B. OIG Results in Brief

Overall, for the grant awards OIG tested, deficiencies in administrative practices and controls did
not allow OJP and the NIJ to demonstrate that grant award practices werce based on fair and open
competition. NIJ did not maintain adequate pre-award records to document that its grant award
process ensured a fair and open competition. In addition, OIG identificd instances where N1J
staff involved in the grant award process had potential conflicts of interest with grantees
receiving awards, but neverthcless participated in the approval process for the grants in question.
OIG also found that the NIJ’s grant application review process, including initial program office
reviews, peer reviews, documentation of program office recommendations, and documentation
of NIJ Director selection, raised concerns about the fairness and openness of the competition
process. In addition, OIG found that NIJ did not have knowledge of grantecs” lobbying activities
when making the award decisions because NIJ grantees and sub-grantces did not fully disclose
lobbying activities that were potentially rclated to the NIJ grants or sub-grants.

FFor the non-competitive grants OIG tested, N1J usually did not document the basis for non-
competitively awarding discretionary grant funds. O1G also found instances where the NIJ
improperly dirceted a grantee to use a specific organization to perform sub-grantec work without
documenting the basis for directing that the work be non-competitively awarded to the
organization.

For the competitive contract awards OIG tested, OIG found that certain aspects of the award
process, such as approved requisitions, certifications of fund availability, and contlict of interest

! While the audit work concentrated on the N1J's grant and contract awards in ['Y's 2005 through 2007, the OIG
expanded their testing to awards made outside this time period, as necessary, to fully explore the NIJ’s competitive
award practices.
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forms, were not consistently documented for the awards. For the non-competitive contract
awards OIG tested, OIG found that NIJ did not adequately justify the sole-source basis for some
awards. As a result, NIJ could not demonstrate that these contract awards were properly exempt
from the competitive process required by government contracting regulations.

OIG also attempted to identify costs rclated to NIJ grants and contracts that were administrative
in nature to examine how those costs were determined. However, OIG was not able to do this for
all of the 1,459 grants listed on the grant universe listing provided by OJP. OIG found that 2 of
the 1,459 grants were adjusting accounting entries and not actual grant awards for the period they
reviewed. For 57 of the remaining 1,457 N1J grants awarded during FYs 2005 through 2007, the
grant budgets maintained in the OJP’s Grants Management System (GMS) did not match the
grant award amounts. Without the final budgets, OIG was unable to determine the administrative
costs for these 57 grants. For the remaining 1,400 grants, OIG revicwed the final grant budgets
and detcrmined the administrative costs for the grants totaled about $64.1 million, or about 12
percent of the $551 million awarded for these grants. OIG found that 812 of the 1,400 grants had
no administrative costs, while the administrative costs for the remaining 588 grants ranged from
0.03 to 65.65 percent of the total grant award amounts.

For 130 of the 131 contracts awarded by NIJ during FYs 2005 through 2007, OIG determined
the administrative costs totaled about $990,000, or about 1.5 percent of the $64 million awarded
for these contracts. The administrative costs were not readily identifiable for the other contracts.
OIG found that 86 of the 130 contracts had no administrative costs, while the administrative
costs for the remaining 44 contracts ranged from 0.02 to 41 percent of the total contract award
amounts.

C. OIG Notable Findings

The audit report contains three findings rclated to NIJ”s competitive award practices, NIJ’s non-
competitive award practices, and the administrative costs included in grants and contracts.

Finding 1 — Competitive Award Practices
+ Grant Award Processes and Practices
e Prc-award Records
« Management of Conflicts of Intcrest Between Employcces’ Official Dutics and their
Private I'inancial Interests
» Application Review Process
» Contract Award Processes and Practices
» Lobbying Activities
e Program Oversight

Finding 2 - Non-competitive Award Practices
« Grant Award Processcs and Practices
« Smith Alling Lane Awards
« National Forensic Science Technology Center (NFFSTC) Awards
« Relationship Between NIJ and NFSTC
« Contract Award Processes and Practices
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Finding 3 — Administrative Costs

D. OIG’s Recommendations

There arc ninc rccommendations for improving N1J’s grant and contract award practices to
cnsure fair and open competition, which include:

1.

Iistablish proccdurcs to cnsure that key aspects ol the pre-award and award process for grants
and cooperative agreements are documented, such as:

« identilying and working with OJP's Officc of General Counsel to remedy any conflicts of
intcrest, or the appcarance of conflicts of interest, among agency stalf involved in the pre-
award cvaluation process;

« maintaining Disclosure of Conflict of Interest forms for peer reviewers selected to review
grant applications and ensuring that peer reviewers are not allowed to participate when
they identify conflicts of interest;

¢ maintaining the NIJ Director's approved list of peer reviewers for each solicitation and
ensuring that peer reviewers selected are on the approved list;

» maintaining individual pcer review comments or evidence that the peer reviewers agree
with the peer review consensus report; and

» cnsuring that the reasons for denying applications are accurately recorded in GMS and
that copies of rejection letters sent to rejected applicants are maintained.

Establish procedures to ensure that key aspects of the pre-award and award process for

contracts are documented, such as:

« complction of requisitions,

« complction of fund certifications, and

o identifying and remedying conflicts of interest among individuals involved in cvaluating
proposals.

Establish procedures to ensure that the required lobbying disclosure forms are submitted for
all grantees, sub-grantecs, and contractors and that the disclosures are considered when
cvaluating grant applications for award.

Linsure that the Office of Audit, Assessment, and Management (OA AM) pcriodically reviews
the NII’s process for awarding grants to ensure that NIJ grants are awardcd bascd on fair and
open competition.

Require N1J to document the basis for non-compctitive grant awards and issue guidelines for
what constitutes a reasonablc basis for making non-competitive grant awards.

Requirc NIJ to asscss the independence of grant applicants for performing research studics
before awarding the grants.

Require NIJ to document the basis for requiring grantees to use specific sub-grantccs to
perform work related to the grants.
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8. Ensure that non-competitive justifications for contract awards fully cxplain the circumstances
that led to the sole-source awards.

9. Ensurc that the final approved grant budgets for formula grants are maintained in GMS and
that the budgcets match the amount of funds awarded to the grantees.

‘The final OIG audit report may be found at http://www.usdoj.gov/oig/rcports/OJP/a0938.pdf
II. CONFLICTS OF INTEREST

Beginning in FY 2010, all N1J staff members involved in the pre-award evaluation process
(including Program Managers, Office Dircctors, Associate Office Dircctors, Division Directors,
Assistant Division Directors, Grant Program Managers, Program Operations Specialists, Grant
Management Officer, etc.) will review the Guidance on Conflicts of Interest (Appendix 1) and
grant proposals submitted for all assigned solicitations. After reviewing the Guidance and grant
proposals, the employee will prepare and submit a memorandum to his/her immediate supervisor
for cach assigned solicitation. See Appendix 2 for a sample memorandum. If no conflict is
noted, thc employec will deliver the signed memorandum to his/her immediate supervisor and a
copy to the Office of Operations primary points of contact. Jamissen Freitag is the primary point
of contact for the Office of Investigative and Forensic Sciences and Office of Scicnce and
Technology. Sherran Thomas is the primary point of contact for the Office of Research and
Lvaluation and International Center.

If an employee reports a potential conflict of interest, the signed memorandum should be
delivered to the employec’s immcdiate supervisor for action. The supervisor will review the
signed memorandum, consider the conflict, review the subject employee’s Confidential Financial
Disclosure Report - OGE Form 450, and make a determination about whether or not a conflict
exists. If the supervisor determines a conflict exists, he or she may require the staflf member to
recuse from dealing with a specific grant application or from an entire solicitation. The
immcdiatc supcrvisor will make a case by case determination. The determination will be noted in
the memorandum and communicated to the cmployee. The signed memoranda will be provided
to the Office of Operations primary points of contact for retention for a period of three years.

If the supervisor requires assistance rom the Office of General Counsel (OGC) to make a
determination, the Office of Operations primary points of contact will work with OGC and the
supervisor to obtain OGC input.

ITI1. CONFLICTS OF INTERESTS — PEER REVIEWERS

As cach peer reviewer is confirmed by the OJP peer review contractor, cach peer reviewer will
be sent via email a conflict of interest form. The signed form must be returncd to the pcer review
contractor within five business days of receipt. 1f a reviewer fails to return the form, the program
managcer will be notified and the reviewer will be removed from the panel. The Office of
Operations primary points of contact will be responsible for ensuring that the conflict of interest
forms arc returncd to the contractor prior to the start of the peer review process and maintained

in the Grants Management System (GMS).

Vertsion 2 - Modified June 2010 7



203

Guidelines on the Administration and Management of NIJ Grant Programs

If a reviewer reports a potential conflict of intercst, the contractor will communicate this to the
program manager, the assigned Oflice of Opcrations primary point of contact, and the COTR.
The program manager will resolve the issuc by making a determination (e.g., assigning the
reviewer to another application or removing the individual from the review), as appropriate, to
retain the integrity of the peer review process. The assigned Office of Operations primary point
of contact will maintain documentation on the final action taken to address the potential conflict
of interest.

IV. APPROVAL OF PEER REVIEWERS LISTS

The program manager will identify and compile a list of proposed reviewers including contact
information and take into consideration any specific reviewers the program oftice would like to
usc, the number of times a reviewer has reviewed for the particular organization, and new
reviewers who possess the desired expertise. Working with the program manager, the assigned
Office of Operations primary point of contact will preparc a memorandum for the program
manager’s signature to the NI1J Director through the appropriate Deputy Director, Office
Director, and Division Director requesting approval of the proposed peer reviewers, See
Appendix 3 for a sample template. Using NIJ’s Consultant Information System (CIS), the Office
of Opcerations primary points of contact will reformat a list of recommended peer reviewers and
attach this list to the memorandum. The Office of Operations primary points of contact will
ensure that peer reviewers are registered in both the NIJ CIS and the OJP Peer Revicwer data
base.

If additional reviewers arc needed, the Office of Operations primary points of contact will work
with the program manager to preparc an addendum and request approval from the NIJ Director
to add thosc reviewers to the reviewer pool.

The original Iist, addenda, and record of approval will be retained in a centralized location by the
assigned Office of Operations primary point of contact for a period of three years.

V. PEER REVIEWERS’ FINAL SCORES AND CONSENSUS REVIEWS

At the conclusion of the consensus call or meeting, reviewers have two business days to update
their assessments (scores and narratives) in GMS based on the consensus review discussions.
Once each revicwer on a panel has submitted his or her final scores and comments, the program
manager will ensurc that the final comments reflect the discussion of the peer reviewers. If
nccessary, at the direction of the program manager, the peer review contractor will follow up
with reviewers to resolve any discrepancies.

The peer review contractor will prepare a [inal scoring matrix within two busincss days of final
reviewer submission (either posting of initial asscssments if that concludes the review phase or
posting of consensus revicws by lead reviewers). If there is both an initial and final assessment,
the final assessment from GMS becomes the summary of the application which is then edited
and formatted by the peer review contractor.
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OAAM will work with the peer review contractor to ensure that formal concurrence on
consensus reviews is obtained from each peer reviewer and maintained in GMS. At the
conclusion of the peer review process, the Office of Operations primary points of contact will
check GMS to ensure that formal concurrence on consensus rcviews are maintained in GMS, If
not, the primary points of contact will notify the peer review contractor and COTR.

VI. DENIAL NOTIFICATION

Program Manager Initial Review Process

During the initial review process, all applications reccived in responsc to a solicitation
announcement will be reviewed and cvaluated by the program manager to determine whether or
not they are complete and responsive to the scope of the stated objectives outlined in the
solicitation document. Once the initial review is completed, the program manager will identity
for the National Institute of Justice (NIJ} Director those applications that fail to meet the Basic
Minimum Requirements (BMR) of the solicitation, or which are non-responsive to its stated
objectives. The NIJ Dircctor will make a final determination regarding whether or not to deny
thesce applications during the initial review process. Applications that are approved during initial
revicw, as being complete and responsive, will continuc on to peer review to be scored on their
technical merit by the peer reviewer panel. Those applications that fail BMR, or which are non-
responsive to the solicitation, will not be submitted for peer review. ‘T'o ensure that decisions are
adequately documented, the responsible program manager will submit for approval to the Oftice
Director and Deputy Director a list of all applications recommended for denial, along with the
denial reason for cach application. After receiving approval from the NIJ Dircetor, these
applications will be denicd in Grants Management Service (GMS), and the applicants will be
notificd, in writing, of the reasons for rcjection. Examples of rcasons for first stage rejection
include, but are not limited to, applications proposing activities other than those called for in the
solicitation document and applications from agencies or organizations that do not possess the
qualifications specitied in the solicitation document. All rejection/denial letters will be
maintained in the GMS.

Extcrnal Peer Review Process

Following the initial review process, the program manager will submit to the peer reviewer panel
those applications that have been determined to be responsive for review on their technical merit.
After completion of the external peer review process, the program manager will prepare a
memorandum to be routed through the Office Director and Deputy Director to the NIJ Director,
of'the applications recommended for funding. The peer review contractor will prepare and mail
or cmail non-successful applicants for funding, a summary that specities the strengths and
weaknesscs of their individual proposal with scores and panelist identification removed. Mailing
of non-successful applicant letters must be coordinated with Congressional notification of
successful applicants; the goal is for disscrnination of letters within 20-30 days of award
decision.
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VII. NON-COMPETITIVE GRANT AWARDS

NII funds research, development, and evaluation activitics to mect the challenges of crime and
justice primarily through competitive grant solicitations. The focus of the solicitations varies
from year to year based on research prioritics and available funding.

To a lesser extent, NIJ funds rescarch, development, and evaluation activities through
agrecements with other Federal agencies. ‘Those agreements may be non-competitive in nature.

Exclusive of its formula grants programs, as of Fiscal Year 2009, less than onc percent of the
total amount of NII’s annual awards was non-competitive. NII’s policy is to make non-
competitive awards only under the following circumstances:

+  Only one reasonable source—instances where only one responsible applicant can perform
the work of the proposed award. Circumstances under which this may occur include
when the NIT Director has determined in writing that:
= The applicant has proprietary information or proposes a project involving a unique
idea, method, or approach toward advancing criminal justice, policy, and practice in
the United States.

= The applicant has made a substantial investment in an activity that would advance
criminal justice policy and practice in the United States. The majority of N1I’s non-
competitive awards to other Federal agencies fall into this category. These
agreements arc developed to leverage the investment or infrastructure of thesc
agencies to criminal justice application.

= The applicant is the only entity known to possess the capability to perform the work.

o Compelling public interest—instanccs where the NIJ Director has determined in writing
that exigent, urgent, or other compelling circumstances exist that make it in the public
interest to make an award non-competitively. One example of such an instance might be
an unusual and compelling urgency to execute a pilot project within a short window of
opportunity to affect a public policy decision.

« Statutory requirements—instances where a funding recipient is specified by an
appropriations act or other applicable law.

¢ Recommendations in Congressional reports, when a non-competitive award would be
consistent with applicable law—instances where a House, Senate, or Conference Report
accompanying an appropriations act or other law recommends an award to a particular
recipient, and an award may be made consistent with applicablc law, including any
applicable executive orders.

In keeping with Executive Order 12988, nothing in this guideline is intended to create any legal
or procedural rights enforccable against the United Statcs.

To ensure that the public is awarc of NTJ’s policy on making non-competitive awards, Appendix
4 contains an announcement posted on NII’s website.
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VIII. ASSURANCE OF INDEPENDENCE REGARDING RESEARCH

NIJ provides objective, independent, evidence-based knowledge and tools to improve criminal
justice policy and practice in the Untied States. NIJ is committed to ensuring that each applicant
provides an assurance ol independence regarding the research study proposed. This assurance
will be evaluated by peer revicwers and internal reviewers, along with other review criteria [or
grant award recommendations and decisions.

For the purposes of NIJ’s Research, Evaluation, and Development Projeet Grants Program
(CFDA No. 16.560) “research independence and integrity” pertains only to ensuring that the
design, conduct, or repotting of research funded by NIJ grants, cooperative agrecments, or
contracts will not be biascd by any financial interest on the part of the investigators responsible
[or the research or on the part of the applicant.

The program narrative must explain the process and procedures that the applicant has put in
place to identify and manage potential financial conflicts of interest on the part of its stafl,
consultants and/or sub-grantees and sub-contractors.

‘The program narrative must also identily any potential organizational financial conflicts of
interest on the part of the applicant with regard to the proposed research. If the applicant
believes that there are no potential organizational financial conflicts of interest, the applicant
must provide a briel narrative explanation of why it belicves that to be the case.

Where potential organizational financial conflicts of intercst exist, the program narrative must
identify the safeguards the applicant has put in place to address those conflicts of intcrest.

A thorough discussion of process and procedures related to identifying and managing potential
financial conflicts of interest on the part of researchers can be found at
www.grants.nih.gov/grants/policy/coi/. Though this information solely reflects the policies of
the National Institutes of Health, the guidance ofTercd may be helpful to NIJ applicants. It is
offcred purcly as an example of best practices.

The Office of Operations will also ensure that all FY 2010 solicitations contain the following
language:

Research Independence and Integrity

Regardless of a proposal’s rating under the criteria outlined above, in order to receive funds, the
applicant’s proposal must demonstrate research independence, including appropriate safeguards
to ensurc rcscarch objectivity and integrity.

Considerations in evaluating research independence and integrity will include, but may not be
limited to, the adequacy of the applicant’s cfforts to identify factors that could affect the
objectivity/integrity of the proposed staff and/or the organization in carrying out the research,
development, or evaluation activity; and the adequacy of the applicant’s existing or proposed
remedies to control any such factors.
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IX. USE OF SPECIFIC SUB-GRANTEES TO PERFORM WORK
RELATED TO NILJ GRANTS

All sub-grant determinations will generally be at the discretion ol the grantce. Effcctive
immediately, no NIJ staff member may require or infer that a grantee should usc a specific sub-
grantee to perform work rclated to a grant without compelling, contemporancously documented
reasons and spccific prior approval of the NIJ Director. All such documentation shall be retained
in the Grants Management System (GMS).

X. FINAL APPROVED GRANT BUDGETS FOR FORMULA GRANTS
To ensurc that the final approved grant budgets for formula grants are maintained in GMS and
that the budgcets match the amount of funds awarded to the grantees, the procedures outlined

below will be lollowed:

Formula Grants

NFISA - Paul Coverdcll Forensic Science Improvement Grants Program (Formula)

The Paul Coverdell Forensic Science Improvement Grants Program (Formula) requires award
rccipients to submit a revised budget to reflect the total amount of the award once it is made.
Due to the nature of the formula in the Coverdell Program, the solicitation provides an
“estimated” amount for each state based on their population. Because of this, 90% of the
Coverdell Program award recipients have a Special Condition, which freezes grant funds until
the budget is approved. Once the final award amount is determined, the Program Manager will
notity the grantees of their award and the grantees will be instructed to submit a revised budget
reflecting the total award amount to the program oftice. The Coverdell Program team then
reviews the budgets for accuracy and to determine if the awardecs have followed the OJP°
Financial Guide. Once the budgets have been reviewed, the Coverdell Program Manager creates
a Grant Adjustment Notice (GAN) to removc the Special Condition for each individual award.

To review the revised budgets, a scarch must be conducted in GMS under Search/Process
Search/Grant Adjustment. The search may be completed on an individual award or an entirc
program.

Convicted Offender and/or Arrestee DNA Backlog Reduction Program

Funding requests under the Convicted Offender and/or Arrestee DNA Backlog Reduction
Program are made based on a demonstrated and justifiable need (i.e., a backlog of DNA database
samples taken from convicted offenders and/or arrestees) and the per cost basis must be provided
to justify the total funding amount requested.

Budget documents submitted with applications for funding undergo an initial review by the DNA
Backlog Reduction program office staff using a documented checklist that is attached to GMS
with the final award. Mandatory checklist questions such as “Did the application include a
budget narrative?” and “Does the application include a budget worksheet and summary?” ensure
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that budget documents for applications for [unding under this program arc maintained in GMS.
The mandatory checklist question “Does the [ederal assistance requested match the budget
(igures in the detail budget workshcet?” ensures that the reviewer conlirms that the budget
matches the amount of funds requested for award. Additional questions such as “Docs the
narrative contain a statement of the number of DNA databasc samples the applicant will analyze
in-house using 'Y 2009 Convicted Offender and/or Arrcstcc DNA Backlog Reduction Program
funds” and “Did the applicant provide their actual cost estimatcs with which they based their
fedcral assistance requcst?” ensure that the award amount is consistent with the proposed need.
Hach time an application is modified or reviscd by the applicant in GMS, the program office
performs another revicw using the checklist to ensure that all information remains consistent
with existing and updated documentation. This checklist process has been used for the review of
all applications under this program sincc fiscal year 2008.

In addition to the program office review, the Ottice of the Chicf Financial Officer (OCFO) began
performing budget reviews of awards made under this program in FY 2008, and all awards are
issucd a final financial clearance memorandum (I'CM) prior to the release of award funds.
Budgets were reviewed again in FY 2009, and will continuc to be reviewed in future years. This
OCFO review is in addition to the program ollice review, and provides additional assurance that
the budget matches the amount of funds awarded to grantees. The OCFO will not issue an FCM
unless the [inal approved grant budgct for the reviewed award is uploaded to GMS and is
consistent with the GMS award amount.

Using these procedurcs (established in fiscal year 2008), the program oftice is able to ensure that
the final approved grant budgets lor formula grants under the Convicted Otfender and/or
Arrestee DNA Backlog Reduction Program are maintained in GMS and that the budgets match
the amount of funds awarded to the grantees.

Forensic DNA Backlog Reduction Program (FFormula)
Funding for the Forensic DNA Backlog Reduction Program is distributed using a formula bascd

on Unificd Crime Reporting statistics published by the FBI, and the total funding amount
requested in cach application (not to exceed the [ormula amount).

Budget documents submitted with applications for funding undergo an initial review by the DNA
Backlog Reduction program office staff using a documented checklist that is attached to GMS
with the final award. Mandatory checklist questions such as “Did the application include a
budgct narrative?” and “Does the application include a budget worksheet and summary?”” cnsurc
that budgcet documents for applications for funding under this program are maintained in GMS.
‘The mandatory checklist question “Does the federal assistance requestcd match the budget
figures in the detail budget worksheet?” ensures that the reviewer confirms that the budget
matches the amount of funds requested for the award. The question “Does the federal assistance
requested match the dollar amount approved in the Solicitation table (Appendix 1, page 19) or in
the State funding split if multiplc laboratorics are applying in this State?” cnsurcs that the award
amount is consistent with the amount allowablc by the formula distribution. Each time an
application is modilied or revised by the applicant in GMS, the program ollice performs another
review using the checklist to ensure that all information remains consistent with existing and
updatcd documentation. This checklist process has been uscd for the review ol all applications
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under this program since I'Y 2008. Using this procedure (established in I'Y 2008), the program
office is able to ensure that the final approved grant budgets for formula grants under the
Forensic DNA Backlog Reduction Program are maintained in GMS and that the budgets match
the amount of funds awarded to the grantees.

[n previous years, residual [unds remaining after all applications were received (generally due to
funding requests totaling to less than the amount budgeted [or the entire program) were granted
to applicants by performing another formula distribution and increasing the amounts awarded to
each applicant. Once the final award amounts were determined, the program office staff would
notify grantces of the revised amounts and instruct them to submit revised budgets reflecting the
revised award amounts to the program officc. The DNA backlog reduction program office staff
would then review the budgets and if acceptable, would create grant adjustment notices to
remove the Special Condition withholding award funds. The process of including withholding
special conditions with these awards ensured that the final approved grant budgets [or formula
grants under the Forensic DNA Backlog Reduction Program were uploaded to GMS and that the
budgets matched the amount ol funds awarded to the grantees prior to initiation ol [unded
projects.

This process for the redistribution of funds has not been used since fiscal year 2006, and new
methods for allocation of these funds have been implemented (e.g., in I'Y 2008, discretionary
awards were made to projects proposed under the DNA Unit Efficiency Program using residual
funds). Discontinuing the process ofl awarding amounts higher than application amounts further
ensures that the (inal approved grant budgets [or [ormula grants under the Forensic DNA
Backlog Reduction Program match the amount of [unds awarded to the grantees; however, il this
practicc were reinstated in future fiscal years, the checklist and special conditions would
continue to be used to ensurc that the final approved grant budgcts for formula grants under the
Forensic DNA Backlog Reduction Program are maintained in GMS and that the budgets match
the amount of funds awarded to the grantees.
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Appendix 1

National Institute of Justice
Guidance on Conflicts of Interest

December 10, 2009

Basic Obligation of Public Service

Public scrvice is a public trust. Fach employce has a responsibility to the United States

Government and its citizens to place loyalty to the Constitution, laws and ethical principles
above private gain. To cnsure that every citizen can have complete conlidence in the intcgrity of
the Federal Government, cach employee shall respect and adhere to the principles of ethical
conduct set forth in the Standards of Conduct for Exccutive Branch Employees, 5 C.F.R. Part
2635.

General Principles

1.

Public scrvice is a public trust, requiring cmployees to place loyalty to the Constitution, the
laws and cthical principles above private gain.

Employees shall not hold financial interests that conflict with the conscientious performance
ol duty.

Employees shall not engage in financial transactions using nonpublic Government
information or allow the improper use of such information to furthcr any private interest.

An employce shall not solicit or accept any gift or other item of monetary valuc from any
person or entity sccking oflicial action from, doing business with, or conducting activitics
regulated by the employce’s agency, or whose interests may be substantially alfected by the
performance or nonperformance of the employee’s dutics.

Employces shall put forth honest effort in the performance of their dutics.

Employecs shall not knowingly make unauthorized commitments or promises of any kind
purporting to bind the Government.

Employees shall not usc public office for private gain.

Employees shall act impartially and not give preferential trcatment to any private
organizalion or individual.

Employecs shall protect and conserve Federal property and shall not usc it for other than
authorized activitics.
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10. Employces shall not engage in outside employment or activities, including seeking or
negotiating for employment, that conflict with official Government duties and
responsibilitics.

11. Employees shall disclosc waste, fraud, abuse, and corruption to appropriatc authoritics.

12. Employees shall satisty in good faith their obligations as citizens, including all just financial
obligations, especially those — such as Federal, State, or local taxes — that are imposed by
law.

13. Employccs shall adhcre to all laws and regulations that provide equal opportunity for all
Americans regardless of racc, color, religion, sex, national origin, age, or handicap.

14. Employees shall endeavor to avoid any actions creating the appearance that they arc violating
the law or the ethical standards. Whether particular circumstances create an appearance that
the law or ethical standards have been violated shall be determined from the perspective of a
reasonable person with knowledge of the relevant facts.

The Standards of Conduct tor Exccutive Branch Employces, 5 C.I.R. 2635.101.

Conflict of Interest

The conflict of interest rules require that you avoid situations where your olficial actions affect
or appear to affect your private interests, whether these interests are financial or non-financial.
As an N1J employee, your oflicial actions must be motivated solely by the interests of the

agency. If your personal interests (like family or a stock you own) benefit or appear to benefit
from your official actions as a Federal cmployee, then you have a conflict of intcrest.

Financial Conflicts of Interests

As a Federal employee, you are prohibited by a Federal criminal statute (18 U.S.C. § 208) [rom
taking action or otherwise participating in agency business that affects your financial interests or
the financial intcrests of your spouse, child, or a business partner. Also, you cannot take action
on a matter affecting the financial intcrests ol an organization in which you serve as an officer or
employee, or an organization with whom you are discussing [uture employment.

In briel, you are prohibited from involvement in agency business that will financially bencfit
yoursclf, your [amily, business partners, and an organization in which you are an officer or
employce or an organization with which you are discussing possible cmployment. For purposes
of violation of this rule, it is immaterial il your action actually results in an incrcasc in wealth;
even a negative impact on financial interest is still a violation of the statute. Furthermore, be
aware that you arc prohibited from participation in all business related to a grant to an
organization where your spousc is cmployed or serves as a consultant, cven if this business does
not involve awarding funds to the organization.
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Impartiality as an Ageney Employee

‘The sccond types of conflicts are those situations that rellect adversely on your impartiality as an
agency employee. The ethics rules require you to discharge your public duties in an impartial
manner. You must not give prelerential treatment to any individual or group. The Standards of
Ethical Conduct not only prohibit your participation in matters which may affeet your financial
interests, but these rules also prohibit you from participating in matters that could reflect on your
image of impartiality as a public official. Undecr this Standard of Conduct, you must disqualify
yourself from a matter if someonc with whom you have a personal or business relationship is a
party or could benefit from your actions if the circumstances of your participation in this mattcr
would cause a reasonable person to question whether you are being impartial. This prohibition
includes, for example, actions that may affect a member of your houschold, a person with whom
you have a business relationship, a close personal [riend or relative, a fiancé or stcady date, a
former employer where you had worked within the last year, or an organization in which you are
active. The test as to whether or not a violation has occurred is whether the circumstances of the
situation would causc a rcasonable person with knowledge of the rclevant facts to question your
impartiality in the matter. It is an “appcarancc” question. 5 C.F.R. § 2635.202

For grant and contract administrators like yourselves who must always appear impartial in the
performance of your duties, this ethics rule requires that you avoid personal relationships with
the staff and officials ol your grantees or coniractors. Do not cross the line from a professional
relationship to a personal relationship with your grantecs or contractors, which could
compromise your appearance of impartiality and could, for example, give a basis to a disgruntled
applicant for a grant or contract to protest the award on the grounds that you were biased. ‘Il 'you
cstablish a personal relationship with a grantee or contractor, you should discuss this issue with
your supervisor in order that your work assignment can be adjusted appropriately.

[f'you are conlronted with any of these situations, then you should immcdiatcly recusc yourself
[rom the matter. Recusal may be achieved by mercly explaining to your supervisor that you are
unable to be involved in the matter. Written notice to your supervisor is not required, but is
recomniended.

Conflict of Interest Advice

Gregory Brady, Office ol the General Counsel, extension 6-3254
Charlie Moses, Oftice ol the General Counsel, extension 5-2536
Sue Dirham, Office ol the General Counsel, extension 6-3232
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Appendix 2

MEMORANDUM FOR (Name and Title of Immediate Supervisor, Office, and Division)

FROM: (Name and Title of N1J Employee, Office and Division)
SUBJECT: Disclosurc of Conflict of Interest

DATE:

EMPLOYEE:

I have rcad the attached OGC Guidance on Conflict of Interest dated December 10, 2009,
and have considered whether I may have a conflict of interest with any of the proposals to
which I have been assigned to review for the grant solicitation titled:

“ ”

D It is my beliet that I have no contflict of interest with any of the proposals to which I have
been assigned.

D 1 believe that | have or may have a conflict of interest with one or more proposals. (List
application number and applicant name for any and all such proposal(s)).

Nature of the conflict or possible conflict (check all that apply):

My spousc, child, or other family member is an cmployee or consultant to the applicant
or is seeking employment with the applicant.

My spouse, child, other tamily member, or business partner would be employed under the
proposal or a subpart.

I am or will be seeking employment with the applicant or a sub-coniractor or sub-graniee
under the proposal.

I am a formcer employce of the applicant. I Icft there on __<date> .

[ have a pension plan or other {inancial interest in the applicant.

0 I R R B B R

T have or have had within the past 12 months a collaborative professional or business
relationship with the proposal’s author(s), project statf, or the organization submitting the
proposal.
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D 1 am an officer, trustee, board member, or committec member of the applicant.

D I have a close personal relationship with staff of the applicant or the author(s) of the
proposal.

|:] Other: Any circumstances which would cause a reasonable person with knowledge of the
relevant facts to queslion your impartiality in the review of the proposal.

For cach item checked, describe below the nature and facts of the potential conflict for
ageney review. (Pleasc attach additional sheets as necessary, with cach additional shect
labeled with your (the employee’s) name and the solicitation name.) OGC may revicw this
information and the potential conflict of interest in addition to the immediate supervisor.
OGC’s guidance or recommendation may be recorded on this Disclosure form if OGC
review is deemed necessary. (In the bulk of potential conflict cases, it is likely that OGC
review will not be required becausc the conflict will be clearly a disqualifying conflict or it
will be clearly not a disqualifying conflict.)

AGENCY DETERMINATION: (to be completed by NI1J Supervisor)

Decision by NLJ Supervisor after consideration of potential conflict, which included review
of the subject employee’s Confidential Financial Disclosure Report, OGE Form 450:

Signature: _— Date:

Title:
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Appendix 3
SAMPLE MEMORANDUM
REQUESTING APPROVAL OF PEER REVIEWERS

MEMORANDUM FOR THE NATIONAL INSTITUTE OF JUSTICE DIRECTOR

THROUGH: Name, N1J Deputy Director

Name, Office Director
Name of Office

Name, Division Director
Name of Division

Name of Office of Operations Primary Point of Contact
Office of Operations

FROM: Name of Program Manager
Name of Division

DATE:
SUBJECT: Pcer Reviewers for the Solicitation for (Title of Solicitation) FY 2010
The Solicitation for (Title of Solicitation) FY 2010 seeks proposals for (briefly describe the

objectives of the solicitation). This solicitation focuses on

The attached list is a collcetion of potential peer-reviewers for this solicitation and other
solicitations with similar project arcas.

This list is submitted for your consideration and approval.

Approve Disapprove
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Appendix 4

NATIONAL INSTITTE OF JUSTICE
Guidelines Regarding Non-Competitive Awards

January 2010

The National Institute of Justice (N1J’s) core mission is to provide objcctive, independent,
evidence-based knowledge and tools to advance criminal justice policy and practicc in the
United States. N1J also carries out equipment, training, and tcchnical assistancc programs that
are intended to enhance the capacity of law cnforcement and corrections agencies, public crime
laboratories and related agencies, and criminal justice courts agencics.

NIJ’s work is conducted primarily through cxtramural grants, agrcements, and contracts. N1J
uscs both cooperative agreements, which arc a type of grant, and agreements with other Fedcral
agencies.

As of Fiscal Year 2009, grants, including cooperative agrccments, represented approximately 69
percent of the total amount of N1J’s annual funding actions. Also as of Fiscal Year 2009,
approximately 49 percent of NIJ’s annual grant awards were formula grants intended to assist the
nation’s public crime laboratories and related agencies. NIJ’s formula grant programs make non-
competitive awards in amounts based on a predetermined formula, NIJ formula grant programs
in Fiscal Ycar 2009 included the Paul Coverdell Forensic Science Improvement Grants Program
and the Forensic DNA Backlog Reduction Program,

NIJ funds research, development, and evaluation activitics to mcct the challenges of crime and
justice primarily through competitive grant solicitations. T'he focus of the solicitations varies
from ycar to ycar bascd on rcscarch prioritics and available funding.

To a lesser extent, NIJ funds rescarch, development, and evaluation activities through
agrcements with other Federal agencies. Those agreements may be non-competitive in naturc.

Exclusive of its formula grants programs, as of Fiscal Ycar 2009, lcss than onc percent of the
total amount of N1J’s annual awards was non-compctitive. NIJ's policy is to make non-
compctitive awards only under the following circumstances:

« Only one reasonable source—instances where only one responsible applicant can perform
the work of the proposed award. Circumstances under which this may occur include
when the NIJ Dircetor has determined in writing that:
= The applicant has proprietary information or proposes a projcct involving a unique
idea, method, or approach toward advancing criminal justicc, policy, and practice in
the United States.

= The applicant has made a substantial investment in an activity that would advance
criminal justice policy and practicc in the United States. 'The majority of NLI’s non-
competitive awards to other Federal agencies fall into this category. These
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agrcements arc developed to leverage the investment or infrastructurc of these
agencies to criminal justice application.
= The applicant is the only entity known to possess the capability to perform the work.

o Compelling public interest—instances where the NIJ Director has determined in writing
that exigent, urgent, or other compelling circumstances exist that make it in the public
interest to make an award non-competitively. One example of such an instance might be
an unusual and compelling urgency to exccute a pilot project within a short window of
opportunity to affcet a public policy decision.

¢ Statutory requircments—instances where a funding recipient is specificd by an
appropriations act or other applicable law.

» Recommendations in Congressional reports, when a non-competitive award would be
consistent with applicablc law——instances where a House, Senate, or Conference Report
accompanying an appropriations act or other law recommends an award to a particular
recipient, and an award may be made consistent with applicable law, including any
applicable cxecutive orders.

In keeping with Executive Order 12988, nothing in this guideline is intended to create any legal
or procedural rights enforceable against the United States.

Read the full text of Executive Order 12988 — Civil Justice Reform (pdf, 8 pages).

The final Guidelines Regarding Non-Competitive Awards may be found at

http://www.ojp.usdoj.gov/nij/funding/non-competetive-awards.htm

Date Posted: January 28, 2010
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QUESTIONS

Quocstions regarding the guidance noted in this document may be directed to:
OFFICE OF OPERATIONS
Jamissen Freitag, OIFS and OST Primary Point of Contact
Sherran Thomas, ORE and International Center Primary Point of Contact
Portia Graham, Associatc Office Dircctor, Officc of Operations

Diane T. Hughes, Office Director, Office of Operations

OFFICE OF INVESTIGATIVE AND FORENSIC SCIENCE

Michacl Sheppo, Office Dircctor

OFFICE OF SCIENCE AND TECHNOLOGY

George (Chris) Tillery, Acting Oflice Director

OFFICE OF RESEARCH AND EVALUATION

Angela Moore, Acting Office Director
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