FEDERAL, STATE, AND LOCAL EFFORTS
TO PREPARE FOR THE 2008 ELECTION

JOINT HEARING

BEFORE THE

SUBCOMMITTEE ON THE CONSTITUTION,
CIVIL RIGHTS, AND CIVIL LIBERTIES

OF THE

COMMITTEE ON THE JUDICIARY

AND THE

SUBCOMMITTEE ON ELECTIONS

OF THE

COMMITTEE ON HOUSE
ADMINISTRATION

HOUSE OF REPRESENTATIVES

ONE HUNDRED TENTH CONGRESS
SECOND SESSION

SEPTEMBER 24, 2008

Serial No. 110-148

(Committee on the Judiciary)

Printed for the use of the Committee on the Judiciary and the
Committee on House Administration

&

Available via the World Wide Web: http://judiciary.house.gov
and http://cha.house.gov



FEDERAL, STATE, AND LOCAL EFFORTS TO PREPARE FOR THE 2008 ELECTION



FEDERAL, STATE, AND LOCAL EFFORTS
TO PREPARE FOR THE 2008 ELECTION

JOINT HEARING

BEFORE THE

SUBCOMMITTEE ON THE CONSTITUTION,
CIVIL RIGHTS, AND CIVIL LIBERTIES

OF THE

COMMITTEE ON THE JUDICIARY

AND THE

SUBCOMMITTEE ON ELECTIONS

OF THE

COMMITTEE ON HOUSE
ADMINISTRATION

HOUSE OF REPRESENTATIVES

ONE HUNDRED TENTH CONGRESS
SECOND SESSION

SEPTEMBER 24, 2008

Serial No. 110-148

(Committee on the Judiciary)

Printed for the use of the Committee on the Judiciary and the
Committee on House Administration

&

Available via the World Wide Web: http://judiciary.house.gov
and http://cha.house.gov

U.S. GOVERNMENT PRINTING OFFICE
44-612 PDF WASHINGTON : 2009

For sale by the Superintendent of Documents, U.S. Government Printing Office
Internet: bookstore.gpo.gov Phone: toll free (866) 512—-1800; DC area (202) 512—-1800
Fax: (202) 512-2104 Mail: Stop IDCC, Washington, DC 20402-0001



COMMITTEE ON THE JUDICIARY
JOHN CONYERS, JR., Michigan, Chairman

HOWARD L. BERMAN, California
RICK BOUCHER, Virginia

JERROLD NADLER, New York
ROBERT C. “BOBBY” SCOTT, Virginia
MELVIN L. WATT, North Carolina
ZOE LOFGREN, California

SHEILA JACKSON LEE, Texas
MAXINE WATERS, California
WILLIAM D. DELAHUNT, Massachusetts
ROBERT WEXLER, Florida

LINDA T. SANCHEZ, California
STEVE COHEN, Tennessee

HANK JOHNSON, Georgia

BETTY SUTTON, Ohio

LUIS V. GUTIERREZ, Illinois

BRAD SHERMAN, California

TAMMY BALDWIN, Wisconsin
ANTHONY D. WEINER, New York
ADAM B. SCHIFF, California

ARTUR DAVIS, Alabama

DEBBIE WASSERMAN SCHULTZ, Florida
KEITH ELLISON, Minnesota

LAMAR SMITH, Texas

F. JAMES SENSENBRENNER, Jr.,
Wisconsin

HOWARD COBLE, North Carolina

ELTON GALLEGLY, California

BOB GOODLATTE, Virginia

STEVE CHABOT, Ohio

DANIEL E. LUNGREN, California

CHRIS CANNON, Utah

RIC KELLER, Florida

DARRELL ISSA, California

MIKE PENCE, Indiana

J. RANDY FORBES, Virginia

STEVE KING, Iowa

TOM FEENEY, Florida

TRENT FRANKS, Arizona

LOUIE GOHMERT, Texas

JIM JORDAN, Ohio

PERRY APELBAUM, Staff Director and Chief Counsel
SEAN MCLAUGHLIN, Minority Chief of Staff and General Counsel

SUBCOMMITTEE ON THE CONSTITUTION, CIVIL RIGHTS, AND CIVIL LIBERTIES

JERROLD NADLER, New York, Chairman

ARTUR DAVIS, Alabama

DEBBIE WASSERMAN SCHULTZ, Florida
KEITH ELLISON, Minnesota

JOHN CONYERS, JRr., Michigan

ROBERT C. “BOBBY” SCOTT, Virginia
MELVIN L. WATT, North Carolina
STEVE COHEN, Tennessee

TRENT FRANKS, Arizona
MIKE PENCE, Indiana
DARRELL ISSA, California
STEVE KING, Iowa

JIM JORDAN, Ohio

DAvID LACHMANN, Chief of Staff
PauL B. TAYLOR, Minority Counsel

1)



COMMITTEE ON HOUSE ADMINISTRATION
ROBERT A. BRADY, Pennsylvania, Chairman

ZOE LOFGREN, California, VERNON J. EHLERS, Michigan,
Vice-Chairwoman Ranking Minority Member

MICHAEL E. CAPUANO, Massachusetts DANIEL E. LUNGREN, California

CHARLES A. GONZALEZ, Texas KEVIN McCARTHY, California

SUSAN A. DAVIS, California
ARTUR DAVIS, Alabama

S. ELIZABETH BIRNBAUM, Staff Director
WILLIAM PLASTER, Minority Staff Director

SUBCOMMITTEE ON ELECTIONS

ZOE LOFGREN, California, Chairwoman
CHARLES A. GONZALEZ, Texas KEVIN McCARTHY, California

SUSAN A. DAVIS, California VERNON J. EHLERS, Michigan
ARTUR DAVIS, Alabama

(I1D)






CONTENTS

SEPTEMBER 24, 2008

Page
OPENING STATEMENTS

The Honorable Zoe Lofgren, a Representative in Congress from the State

of California, and Chairwoman, Subcommittee on Elections, Committee on

House AdminiStration ..........ccocccoveiiiiiiiiiiiiiiceeeeee e 1
The Honorable Trent Franks, a Representative in Congress from the State

of Arizona, and Ranking Member, Subcommittee on the Constitution, Civil

Rights, and Civil Liberties, Committee on the Judiciary ..........ccccccccevviveernnnns 3
The Honorable Jerrold Nadler, a Representative in Congress from the State

of New York, and Chairman, Subcommittee on the Constitution, Civil

Rights, and Civil Liberties, Committee on the Judiciary ..........ccccccceevveveernnnes 9
The Honorable Kevin McCarthy, a Representative in Congress from the State

of California, and Ranking Member, Subcommittee on Elections, Committee

on House AdminisStration ..........ccccooceiiiiiiiiiiiniiiieeeeeeeeeeee e 10

WITNESSES

Mr. Pedro A. Cortés, Secretary of the Commonwealth of Pennsylvania, Presi-
dent, National Association of Secretaries of State (NASS)
Oral TESEIMONY ...ecctieiiiiiieeiieiie ettt ettt et et e et e st e et esabeebeessbeesaeesnseasnas 69
Prepared Statement .........ccoccceeeeiiiiieiiiiieeeeee e 71
Mr. David M. Farrell, Deputy Assistant Secretary of State and Director
of Elections, Office of the Ohio Secretary of State

Oral TESTIMONY  ...oeiiiiiiiiiiieeiiiee ettt et et e et e e e sbeeeeabeessnbaee s sreessnsaesssssesennseens 181

Prepared Statement .........cccccvieeciiiieiiiiecieeece et eraeas 184
Mr. Rokey W. Suleman, General Registrar, Fairfax County Office of Elections

Oral TESTIMONY  ...oeiiiiiiiiiiieeiiiee ettt et e et eeesteeeesabeeessbaee s abeessnsaeesssseesnnseens 187

Prepared Statement .........cccccveeeciiieeiiiieceeeee e e e 190
Mr. Doug Lewis, Director, National Association of Election Officials

Oral TESTIMONY  ...oeiiiiiiiiiiieeeiite et et e etee et e e este e e e sbeeessbaee s ebeessnsaessssseesnnseens 193

Prepared Statement .........ccoccceeeeiiiieciiieeeeeee e e 195

Ms. Grace Chung Becker, Acting Assistant Attorney General, Civil Rights
Division, U.S. Department of Justice
[0 1 B =T 00 ) oSSR
Prepared Statement
MlﬁllPauIlf‘P Hancock, Partner, Kirkpatrick and Lockhart Preston Gates and
is,

Oral TESEIMONY ...ccvuieiiiiiiieiieiie ettt et ettt et e et e st e ebeesabeebeessbeesaeeenseasnas 236

Prepared Statement .........ccoccovieeiiiieiiiieieeee e 238
Ms. Karen K. Narasaki, Executive Director, Asian American Justice Center

Oral TESEIMONY ...ocvtieiiieiiieiieiie ettt ettt ettt e et e st e et e sabeebeessbeesaeesnseasnas 245

Prepared Statement .........cccccieeeiiiiieiiiiieiicccee e s 246
Mr. Bryan P. O’Leary, Public Policy Consultant, Crowell Moring

Oral TESEIMONY ...ecitieiiieiiieiieeiie ettt ettt et et e e bt e st e ebeesabeebeessbeesaeesnseasnas

Prepared Statement
Mr. James Terry, Chief Public Advocate, Consumers Rights League

Oral TESEIMONY ...ccviiiiiiiiiieiieeite ettt ettt et e et e e st e ebeesabeebeesnbeesaeesnseensnas 286

Prepared Statement .........coccceeeeiiiiieiiiiiecieee e st 287
Ms. Jocelyn Benson, Assistant Professor, Wayne State University Law School

Oral TESEIMONY ...ccctieiiiiiiiiiieiie ettt ettt et e et e e st e ebeesabeebeessbeesaeesnseansnas 300

Prepared Statement .........coccciieiiiiiieiiiiieeeee e 302



VI

Page
Ms. Kristen Clarke Avery, Co-Director, Political Participation Group, NAACP
Legal Defense Fund
Oral TESTIMONY  ...ooiiiiiieiiiieeeiite et et e et e et e e e ste e e e sabeeessbaee s saaessnsaesssssesensseens 311
Prepared Statement .........ccccceieeiiiieiiiiecceeec e e 313

APPENDIX
Material Submitted for the Hearing Record ..........ccccooeviieeiiiieiiiiiieieeeeeeeeeee 419



FEDERAL, STATE, AND LOCAL EFFORTS
TO PREPARE FOR THE 2008 ELECTION

WEDNESDAY, SEPTEMBER 24, 2008

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CONSTITUTION,
CiviL. RIGHTS, AND CIVIL LIBERTIES,
COMMITTEE ON THE JUDICIARY, AND THE
SUBCOMMITTEE ON ELECTIONS,
COMMITTEE ON HOUSE ADMINISTRATION,
Washington, DC.

The Subcommittees met, pursuant to notice, at 10:20 a.m., in
room 2141, Rayburn House Office Building, the Honorable John
Q(&pyers, Jr. (Chairman of the Committee on the Judicary) pre-
siding.

Present from the Subcommittee on the Constitution, Civil Rights,
and Civil Liberties: Representatives Conyers, Nadler, Lofgren,
?a\gs of Alabama, Ellison, Watt, Cohen, Franks, Issa, King, and

ordan.

Present from the Subcommittee on Elections: Lofgren, Gonzalez,
Davis of Alabama, Davis of California, McCarthy, and Ehlers.

Also present: Representatives Waters and Delahunt.

Staff present from the Subcommittee on the Constitution, Civil
Rights, and Civil Liberties: LaShawn Warren, Majority Counsel,
and Paul Taylor, Minority Counsel.

Staff present from the Subcommittee on Elections: Tom Hicks,
Majority Counsel; and Gineen Beach, Minority Counsel.

Mr. CoONYERS. Good morning. The Subcommittees will come to
order.

I have asked the Chairwoman of the Subcommittee on Elections,
Zoe Lofgren from California, to begin the proceedings.

Ms. LOFGREN. Thank you, Chairman Conyers.

I think this is an important, and really unprecedented, joint
hearing between the Elections Subcommittee of the House Admin-
istration Committee and of course, the Constitution Subcommittee
of the Judiciary Committee.

I am honored to serve on both the Judiciary Committee and
Chair the Elections Subommittee allowing us to focus on really one
of the most important issues that faces our country, which is to
make sure that we have an election that makes sure that individ-
uals who are eligible to vote are able to vote, that our American
citizens come to the polls and are not disenfranchised.

The election 4 years ago and 8 years ago left a very bad taste
in the mouths of Americans because there were people who were
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not able to vote. They were disenfranchised. And if that happens
again—if half of America thinks that the election was not fair, that
people who had a right to vote were denied that right—we are
going to be in a real pickle in this country.

And so this hearing is to hear from election officials, but also to
make sure that we have the proper proactive effort to make sure
that people are not disenfranchised again.

Now, how can you be disenfranchised? In many different ways.
I actually personally spoke to people who waited 8 hours to vote
in a precinct in Ohio. If you have to wait 8 hours to vote, you are
disenfranchised.

Now, for students, their classes were canceled, so they could
stand in line. But if you are an employed person, you can’t take off
8 hours from work to vote. And you shouldn’t have to.

And so we know that if that happens again, Americans are going
to feel that something funny was going on with the electoral proc-
ess. And I expect that we will identify those areas where problems
are likely and proactively step forward and say, this is the emer-
gency effort you need to make. If you need to have backup paper
ballots so you can have your registration people go along the line
and check in those voters and vote so they don’t have to wait 8
hours, we need to plan for that.

Equipment failures, voter registration lists, and I want to talk
about vote caging. When Monica Goodling appeared before this
Committee and talked about the Justice Department people who
took time off to do vote caging, and I remember saying, “What is
it?” And I turned to another Member of the Judiciary Committee,
I said, “What is that?” And he didn’t know, either.

Well, it turns out, I have now learned, that it is a very racist and
I think illegal activity that is intended to disenfranchise voters.
What has happened around the country is that registered letters
have been sent in African-American or other minority communities,
and if they are not responded to, then that person is identified as
not a real voter.

Well, there is a lot of reasons why people might not want to go
down to the post office and pick up a registered letter. And to allow
for that kind of systematic suppression of minority voting, I think,
is a civil rights violation and I think ought to be proactively prohib-
ited.

Not only does it disenfranchise the American citizen who is a
voter, but the fight over this disenfranchises everybody else who is
waiting in line—so creating tremendous delay so that people have
to give up and go back to work.

This is so important for our country, that we get this right. But
I want to hear from the witnesses what they are doing. This is not
the end of what we are going to do. Tomorrow the Elections Sub-
committee is having a hearing on the suppression of student votes
that we have learned about, where students have been told that if
they actually register at their campus, which they are permitted to,
that they will have their student aid removed. That is false. What
are we doing as a government to prevent that disenfranchisement?

So this is an important hearing, Mr. Chairman. I am glad to par-
ticipate in it, and I hope that the efforts that we will make will
have a positive impact on having a fair vote this November.



And I yield back.

Mr. CoNYERS. Thank you so much for starting us off.

I am pleased to recognize Trent Franks, an outstanding Member
of House Judiciary Committee and Ranking Member on the Con-
stitution Subcommittee, from Arizona.

Mr. FRANKS. Well, thank you so much, Mr. Chairman.

Mr. Chairman, it has been said so often that voting is the life-
blood of a democracy. And certainly there are no legitimate leaders
in a democracy without legitimate elections. And I indeed look for-
ward to hearing from our witnesses here today regarding the good
work that the voting section of the Civil Rights Division has done
and will do to protect voting rights.

And I am told they may have their hands rather full this year.
I say that because in recent years, one particular organization has
become increasingly embroiled in illegal voting activity. That orga-
nization is called ACORN, which stands for Association of Commu-
nity Organizations for Reform Now. Let me read that again: Asso-
ciation of Community Organizations for Reform Now.

It seems that one very famous community organizer got that in
his resume by being an organizer for an association of community
organizations for reform now. Presidential candidate Barack
Obama is highlighted in this regard. ACORN is one of the organi-
zations he helped organize, as Senator Obama served as a lawyer
for Association of Community Organizations for Reform Now.

Now, I think it is important to take a look at ACORN’s resume
directly. And as you will hear, it almost sounds more like a rap
sheet these days. As John Fund of the Wall Street Journal has re-
ported, in Seattle local prosecutors indicted seven workers for
ACORN. Washington Secretary of State Sam Reed once said,
ACORN’s campaign of phony registration forms is “the worst case
of voter registration fraud in history.” And of course he is speaking
of Washington State.

But of the 2,000 names submitted by ACORN, only nine were
confirmed as valid. Out of 2,000, nine were confirmed as valid. The
rest, over 97 percent, were fake.

In Missouri, officials found that over 1,000 addresses listed on
voter registration lists resulting from ACORN’s efforts didn’t exist.
Eight ACORN employees pleaded guilty to Federal election fraud
there. In Ohio, a worker for one ACORN affiliate was given crack
cocaine in exchange for fraudulent registrations that included un-
derage voters and dead people.

And just a few weeks ago, ACORN curtailed more of its voter
registration activities in Ohio after election officials announced that
they were investigating its suspicious activities there. ACORN
workers repeatedly handed in the same names on a number of
voter registration cards that show that person living at different
addresses. Other times, cards have the same name listed, but a dif-
ferent date of birth. Still others showed a number of people living
at an address that turned out to be a restaurant.

In March of this year, Philadelphia officials accused ACORN of
filing fraudulent voter registrations in advance of the April Penn-
sylvania primary. Also in Pennsylvania, another ACORN worker
recently questioned by Dauphin County investigators about bogus
voter registration forms, is now a wanted man with regard for in-
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formation leading to his capture. He is accused by authorities of
submitting more than 100 fraudulent voter registration forms he
collected and is charged with 19 counts of perjury, making false
statements, forgery and identity theft in connection with the voter
registration forms.

In February, the special investigations unit of Milwaukee, Wis-
consin, police department issued a report that concluded 18 people
were sworn in as deputy registrars that were convicted felons and
under the department of corrections supervision. Of the 15 felons
who listed a sponsoring organization, eight named ACORN—that
is, Association of Community Organizations for Reform Now—as
their sponsoring agency.

And last month, the Milwaukee election commission announced
that criminal investigations could be launched against at least six
voter registration workers for ACORN who tried to add dead, im-
prisoned or imaginary people to voter rolls.

And the Detroit Free Press just reported last week that, “several
municipal clerks across the state are reporting fraudulent and du-
plicate voter registration applications, most of them from ACORN.”
According to the Michigan Secretary of State’s office, “there ap-
pears to be a sizable number of duplicate and fraudulent applica-
tions and it appears to be widespread.”

As one county clerk points out, trying to weed out all these
fraudulent registration cases causes a huge slowdown in voting
preparations and operations in general. As you can see, Senator
Obama could probably filibuster a bill to allow more offshore drill-
ing by simply reading ACORN’s extensive rap sheet on the Senate
floor.

A recent article in The New York Times also revealed just how
shady ACORN’s financial operations can be, as well. As The New
York Times reported, ACORN chose to treat the embezzlement of
nearly $1 million as an internal matter and did not even notify its
board. A whistleblower forced ACORN to disclose the embezzle-
ment, which involved the brother of the organization’s founder, who
embezzled nearly $1 million from ACORN and affiliated charitable
organizations. But a small group of executives decided not to alert
law enforcement.

Senator Obama is still involved with ACORN, despite its vast
history of corrupting the election process and even its own finances.
As recently was reported in the Pittsburgh Tribune Review: Sen-
ator Barack Obama’s presidential campaign paid more than
$800,000 to an offshoot of ACORN for services that the Democrat’s
campaign said they mistakenly misrepresented in Federal reports.
The Obama campaign initially reported that the ACORN affiliate
that received the $800,000 used all money for polling, advance
work, and event staging. But what did the ACORN affiliate really
use the money for? It used it for the same, “get out the vote
projects,” that has mired ACORN in criminal investigations in at
least 12 states.

Now, I commend the voting section act of the Civil Rights Divi-
sion for the work its done to date. And I fully expect it will pros-
ecute voting violations that may occur before and during the up-
coming election. And with groups like ACORN involved in this
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year’s election, the Department of Justice may well have to work
overtime.

And Mr. Chairman, with that happy thought, I——

Ms. LOFGREN. Would the gentleman yield——

Mr. FRANKS [continuing]. Our witnesses, and——

Ms. LOFGREN. Would the gentleman yield for a question?

Mr. FRANKS. Certainly.

Ms. LOFGREN. Because I would like to know, these 12 states,
what are the 12 states, and what—because this is news to me.

Mr. FRANKS. Well, I would be glad to follow up with you and put
that in writing. Would that be all right?

Ms. LorGREN. Well, I think you have made a rather inflam-
matory statement that I believe is false.

Mr. FRANKS. We will

Ms. LOFGREN [continuing]. And I think you should be prepared

to

Mr. FRANKS. We will follow that up and if [——

Ms. LOFGREN. No. You can say the statement——

Mr. FrRANKS. If I have made any statement that is false, I will
certainly be glad to correct it.

Ms. LOFGREN. You just made a statement indicating—I would
ask unanimous consent that we place in the record a communica-
tion from ACORN refuting all of your points. But it is a defamatory
statement to accuse a person of a crime. And if you can’t back it
up——

Mr. FrRANKS. Well, I quoted the Wall Street Journal and the
Pittsburgh newspapers. Perhaps we should call them in here and
see if they can straighten this out.

Ms. LOFGREN. Well, I—I am appalled that you would make a
statement that you are unable to actually back up. And I thank the
gentleman for yielding.

Mr. CONYERS. Does the gentlelady wish to put the statement—
article in the record, the ACORN?

Without objection, so ordered.

[The information referred to follows:]
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Mr. CONYERS. The Chair is pleased to call on the Chairman of
the Constitution Subcommittee in the Judiciary Committee, Jerry
Nadler of New York.

Mr. NADLER. Thank you, Mr. Chairman.

Mr. Chairman, the right to vote is the bulwark of all our other
rights. Without an effective franchise, all our other rights are vul-
nerable. For that reason, the history of our country has been one
of fulfilling the promise of the Declaration of Independence and the
Constitution by progressively extending the right to vote to all citi-
zens.

That struggle has gone on for generations, but the struggle to en-
sure that the legal right to vote translates into an actual right to
cast a ballot and have it counted remains far from fulfilled, as we
know. We know that people waited in Ohio, for example, and prob-
ably in other places, 8, 9 hours to vote. And they had their votes
taken away from them.

We know that in 2000, the governor and the secretary of state
of Florida conspired to hire a private firm to purge the voter lists,
knowing that the error rate of that private firm was 20 percent—
meaning that they knew that 20 percent of the voters whose names
would be purged were perfectly legitimate voters. And that even if
they were purging people who had no right to vote, they were also
purging 20 percent—that is, 20 percent of those they were purging
had a right to vote and would be illegally disenfranchised by the
deliberate acts of the governor and secretary of state of Florida,
and they got away with it.

We know that these kinds of things go on all over the time. We
know that certain politicians engaging in inflammatory campaign
rhetoric of questionable relevancy, such as we just heard about
ACORN, in order to cover up the deprivation of the right to vote
of many people.

Now, let’s take the case of ACORN for a moment. I am not going
to talk about any specifics, because I don’t know about any of the
specifics. But let’s assume that everything that was said was true.
What does that indicate? It indicates that law enforcement ought
to be looking into them and prosecuting, perhaps and to—what-
ever.

It does not indicate, assuming that there is a group out there
that is deliberately or because they hired people who don’t know
what they are doing, inadvertently improperly registering voters—
it means that the registrars of elections, the boards of election, the
department, whoever, should be carefully monitoring that and
checking the validity.

It does not mean that it justifies in any way all the vote caging
and the voter suppression practices and the purging of legitimate
voters that we know has gone on and that we are here to deal with.
And it is really a red herring to distract attention from them. Cer-
tainly no one will justify anybody deliberately or even inadvert-
ently registering people who should not be allowed to register—al-
though most people should be allowed to register, obviously, and a
lot of this is simply a problem with proper identification, especially
with recent laws.

But the fact is, the overwhelming problem is that legitimate vot-
ers are being denied the right to register or being denied the right
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to vote because of vote caging or because of improper purging or
because of inadequate resources at the polls, or because of im-
proper clerical procedures so that your name isn’t there when you
get there to vote.

We saw, when the late congresswoman, our late colleague Julia
Carson went to vote, she was denied the right to vote because her
congressional ID was not sufficient voter ID under Indiana’s laws,
which was absurd, obviously. We saw that the 12 nuns didn’t have
their identification because they didn’t drive. And we know that
much of the effect of a lot of these new laws is to deprive legitimate
voters of their right to vote.

So the question before us is how to make sure that everyone’s
right to vote is secured and to minimize any fraud or punitive
fraud. And let me say one other thing here. We have seen—and 1
am sure it will be—I shouldn’t say I am sure, perhaps it will be
mentioned at this hearing—I have seen it in New York, I have seen
it alleged in New York, I have seen it other places: if someone is
registered in two places—they are registered in New York and
Florida, they are registered in two different counties in New York,
whatever—and this is evidence of massive fraud. No, it isn’t.

What it is, is evidence of is 20th century or 19th century tech-
nology. That when you registered, let’s say in New York City, and
you move to Miami, they don’t necessarily remove your voting card
until a couple of years go by in New York. It doesn’t mean that you
are voting in both places. That we have not seen demonstrated. We
have heard a lot of loose rhetoric about people registered in two
places. We have not a seen a lot of facts about people voting in two
places, which is a very different question.

So I hope that we will concentrate on how to make sure that peo-
ple are enabled to cast their vote and have it counted when they
are entitled to do so. And that, it seems to me, we have fallen badly
down on the job. And when you can have a governor and a sec-
retary of state knowingly, deliberately, and admittedly purge 20
percent of—that is, use a purge list which they know and don’t
deny and freely admit is inaccurate 20 percent—and no one says,
why don’t we impeach the governor? No one criticizes the governor,
we just let it go by the board—it shows that we do not regard vot-
ing rights with as much care as we ought to.

I hope this hearing will go a long way towards—will go some way
toward changing that. I must apologize at this point. I am going
to have to leave fairly soon for a markup of the Transportation
Committee. In Congress they expect you to be in two or three
places at the same time. It is still difficult, despite modern physics.

But I congratulate the Chairman of the Committee for calling
this hearing, because it is a necessary step in a necessary battle.

I thank you, and I yield back.

Mr. CoNYERS. Thank you very much.

I am pleased now to recognize Kevin McCarthy, the Ranking
Member of the Elections Subcommittee of the House Administra-
tion Committee. And we would like to invite you for any opening
remarks, sir.

Mr. McCARTHY. Thank you, Mr. Chairman.

I appreciate you having this joint hearing today. You know, we
are like 41 days away from the election. And if I could start, Mr.
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Chairman, I would ask unanimous consent to submit some mate-
rial to include in today’s proceedings, and——

Mr. CoNYERS. Without objection, so ordered.

[The information referred to follows:]

B ‘

List of Items Included
Letter from Chris Thomas, Director of Elections, State of Michigan, to ACORN
Letter fruh ACORN to Thomas in response

Attachment |
Applicant is deceased.

Attachment 2
Applicant is deccased

Attachment 3
Three applications use three difforent addresses and two different dates ol births for same
individual.

Attachment 4
Applicant is scven years old:

Attachment 5 ‘
Applicant is 15 years old.

Attachment 6
Applicant apparently lives in Canada.

Attachment 7
Applicant is noncitizen.

Attachment 8
Applicant misspells name of city and places it in the wrong county, and ZIP is wrong

Attachment 9
Two applicalions for onc person have two differcnt signatures and addresses.

Attachment 10

Applications for two individuals. Threc applications for (irst individual use three di fferent
dates of birth, Three applications for second individual use two different birth dates and
apparcntly three different signatures.

Attachment 11
Application uses incorrect date of birth'and incorrect Social Security numbers,

Attachment 12 ?
Two applications dated 20 days apart for same individual appear o have different

handwriting styles and signatures. The applications were rcceived by the-clerk’s office

the same day. .



12

STATE OF MicHican
Tewrs LyNN LAND, SECRETARY OF STATE
DEPARTMENT OF STATE
LANsNG

July 29, 2008

Mr. Keith Cliette
ACORN State Field Director
600 West Lafayette, Suite [.-133
Detroit, MI 48826

Dear Mr. Cliette:

Thank you for meeting with us on Friday. As discussed, a significant number of local clerks
throughout the state are reportin, g that they are encountering the following problems with the
voter registration applications being subrmitted through your organization:

¢ Fraudulent registration forms: In such cascs, the signature on the form docs not resenthle
the signature o file-for the voter. In addition, the forms also frequently contain fictitious
birthdates, addresses and/or Social Security Numbers (last four digits).

= . lncomplete registration forms: Common omissions include the voter’s street address,
citizenship confinmation “checkoff” and signature. ’

s Delayed submission.of registration forms: Clerks report that they have received large
batches of applications that include forms dated weeks and at iimes, even months prior to the
date they received the forms for processing. In some cases, forms dated prior-to the “close of
registration” for the May 6, 2008 election wore submitted after the deadline.

¢ Duplicate registration forms: Typically, such cases involve the submission of a series of’
forms that contain identical voter information, but carry different daies. In some instances.
the dates are only days apart. : : '

The issues identificd above are of serious concerm as they hold the potential for disenfranchising
voters, altering voter registration and driver license records that should not be changed, creating
tegal problems for voters who have had their records improperly updated, and engchdaring
confusion and delays at the polls.on electicn day. In addition, the handling of fraudulent,
incomplete and duplicate registration forms wastes public resources.

I trust that you share our concern over this matter as Bureau $taff members who maet with you in
March reported that ACORN had develo ped a seemingly comprehensive program for cutbing the
identified abuses. I was further informed that ACORN planned to modify the way it :
compensated those registering voters on the organization’s behalf to eliminate any and all
roenetary incentives for such abuses.
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Mr. Keith Cliette
July 29 2008
Page 2

Al you are aware, examples of forms which show the problems described above were supplied
during Friday’s meeting. After Teviewing the forms, we ask that you provide this office with.a *
written statement describing the actions ACORN.will take to address this matier. As we view
the individuals soliciting the voter registration applications as agents of ACORN, we hold
ACORN responsible for their actions. The most important action that you must take is to
implement a plan for submittin g the applications gathered by your agents to the appropriate city
and township clerks in a timely manner. n all cases, completed applications should be
submitted on a biweekly basis. In no casé should an application completed prior to a registration
deadline be submitted after the deadline. :

As an additional point, voter registration application forms which YOur organization identifies .15
frandulent should pot be submitted to Michigan’s city and township clerks. As discussed, such
forms should be referred to the local prosecutor’s office for investigation and any legal action the
prosecutor deems warranted,

1f the problems discussed during our mecting and referenced i this letter persist, we will have
no alternative but to seek redress through appropriate legal channels as the protection of
Michigan’s election system against frand and abuse is central to the Department’s missior,

Please do not hesitate to contact this office if you have any questions.

Sincerely,

4

N Lo
Chrisngﬁler M. Thomas

Director of Elections

e
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Augusi 12, 2008

- Christopher Thomas
Director of Elections
Michigan Bureau of Elections
Richard H. Austin Building, 1* Floor
430 W. Allegan
Lansing MI 48918

Re: ACORN Voter Drive
Dear Mr. Thomas:

[ appreciate your willingness to work with the Association of Community Organizations for Reform
Now (ACORN) to assist us in our efforts to add cligible voters to the voter list, particularly from
communities that have historically found it more difficult to participate in the electoral process. As
youare probably aware, ACORN has submitted over 175,000 applications to loca! election officials
in Michigan since we began the drive in the fall of 2007. We believe that most of these
applications will lead to first tiine voters in the next election.

applications. That is one reason we appreciate your working with us to identify issues that arc
caught by election officials. )

1 would like to address éach of the concerns you raise in your letier one by one.

* Fraudulent applications: ‘All ACORN canvassers are trained about the law and the
consequences of turning in applications that have not beea signed by the porson named in
the application. They all bave to sign statements aftirming that they understand what fraud
is and the consequences of cormitling fraud.

ACORN has sct up a comprohensive quality control procedure in éach Michigan office, All
our offices have quality control staff. In Detroit, approximately 15 part time staff spends 6
hours 2 day reviewing the applications collected by canvasscrs before they are turncd into
election officials. The review includes making phore calls to applicants who have provided
phonc numbess to confirm the accuracy of the information on the applications. The results
of the calls are recorded and applications or baiches of applications collected by canvassers
Wichigan ACORN
600 W. Lafayette Boulevard, Suite L-133, Detroit, M| 48226
31}—963-1840 * Fax 313-9534268 * polnatd1@acorn.org " Www.acorn,org
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ACORN

that appear suspicious are set asidc and investigated. Canvassers that cannot provide valid
explanations for suspicious applications are terminated. ACORN then reports these
applications with a problematic card package sheet to election.officials,

However, unless the similar handwriting or signatures arc in the same batch or the applicant
answers the phone and disputes the application, it is next to impossible for ACORN to detect
if a person’s signature, date of birth, address or identification number matches the records
elections officials maintain. That is why it is very important that if an election official
discovers these types of problems they report them back to ACORN immediately. ACORN
gives the election official the ability to identify the canvasser that collected the application
and report it back to us so that we can terminate the canvasser if the application is
fraudulent. '

[n 2 letter from our counsel at the beginning of the voter registration drive, we asked that
election officials do this. We are glad to see that it is beginning to happen, though it
appears that some of the information is old and ACORN has already terminated all the
canvassers on the applications you sibmitted to ACORN. I hape that you encourage ocal
board’s to report concerns they have with specifie applications to me or the locat ACORN
office as soon as they are detected so that ACORN can address the problem expeditiousiy.

Incompletc applications: 1 have refrained all supervisors about the need to complete all
required fields on the applications. We will niow hold canvassers accountable far 97%
completion rates. .Our quakity control staff has been retrained to identify which supervisors
are not holding canvassers accountable and which canvassers need to be retrained or
terminated for failing to collect complete applications.

Delayed submissions: I have instituted a system where all applications are sent to alj
election offices twice a week. :

Duplicate registrations: This has proven to be our most difficoit problem, ACORN
understands the waste of Tesources, both its and the election officials, in handling multiple
registrations from the same person. We have attempted to determine when registration sites
get overworked and aré now sending canvassers farther and farther afield to.¢ollcct
applications. We have an imperfect system to detect duplicates but becausc of delays in
turning our data around, it usually does not detect the problem until is it a- month old. Again,
to the extent election officials can give ACORN notice of duplicates as soen as they detect
it, it would help us resolve this problem. :

Compensation: As we have stated before, ACORN does not pay its Community Qutréach
workers on a per signature basis. Our workers cam an hourly rate which starts at § dollars an
hour. We do not offer bonuses or incentives for this work.

™
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Twould also like to clarify what your office has asked ACORN to do with respect to turning in
incomplete or Fraudulent applications. ACORN agrees that it will not tumn in applications that are:

* - Useless: do not have enough information on them to allow the election official to send a
notice of disposition to the person named on the application:

®  Clcarly not signed by the person narned on the application (ACORN needs to be 100% sur:
the applications meets this criteria. It will still iurn in applications that are suspicious but
not known to be signed by another person with a problematic card packdge):

¢ Completed by ineligible applicants (underage, not citizens).

ACORN will also not tum in applications if the applicant asks ACORN not to do so.

ACORN will note the sumber ofappliéations that meet these criteria on the boitom of the drop off
sheet we use when turning applications into election officials :

Finally, ACORN would greatly appreciate it if your office could provide us data or a spread sheet
that includes the name, address, phone number and signature date of any applicant that was Tejected
because of a ficlitious address. ACORN conducted studies in numerous cities where elcction
officials have provided ACORN with information about applications that result in returncd
disposition letters or voter cards. ACORN has been able to locate 15 and 25% of the applicants
whose mailing is returned io election officials at the address on the application.” There may be
considerably more that ACORN could not reach during the time it condueted the studies. Ofien the
applicant put the wrong zip code on the application. In other cases the address is an apartment
building with no names-on the mail boxes. In some cases there is no apparent reason for the fajlure
to.deliver the mail,

Pleasc feel to call me if you have any questions or follow-up.

Sincerely,

Diane lag T

Dave Lagstein

ACORN Head Organizer
313,963.1840 Ext. 227 - Office

v
eila Smith
ACORN Political Director
313.963-1840 Ext. 225 - Office

Ce: Brian Mellor

v



Attachment 1

Applicant is deceased.
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0?;’2?/2@35 15:03 3187667459 FLINT CITY CLERK OFC

8107667489

N

Perfarmance Investigation Sheet
(attach cupies of cards that were invesligated it Invastigalion does not resoive Issuz. Malntaln capy
In empioyees local file and-n a folder of ail Investigations)
Date investigation Sheet opened 2. ?
Name of person initiating Investigation

Name of employee under investigation

Reason for investigation (check all that apply):
Visual inspection of VR Cards - -
Signatures looked tha same
Names looked false
Other
Unsatisfactory contact information (could not verify)
Appiicant claimed théy did not complete VR Card
Not following work procedures e
Not at work location i
VR Cards not complete
Low number of good YR Cards
Other _Deceased  {he Some tme neew

Conduct of investigation. (e : 21/08 - Calied Field Director — informed him.of facts

22/08 "~ Interviawad QC Specialist - QC Specialist confirms facts

212/06 - Requested Authority ta terminate — HO approved
termination - .

i M 2e
{ N
" e that h[:aj has be diceaged
N it Sorne. Hine. now.

Use back if necessar);

Narmie of pargs
S!gn _ature
Findings afhd ctions Ta

ey % artlun Aller wlon i
_u?)oyks(ﬁﬁ% Acorn

1t who ¢

0r1S Jme,

. Date Conéiuded

129

Pl B4,

Attachment |
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B7/20/2068 16:03 8107667450 FLINT CITY CLERK OFC

Wstate of Michigan Vo... ...,2 %0 Application
and Michigan Driver License/Personal Identification Card Address Change Form

PN\ fesyes

1 answer Are you a citizen of the. United States of America? SrYes O No
& Wil you be 18 years of age on or before election day? “Yes O No
Deces

> If you respondad Mo to either of these i de NOT 3 this form.

2 complete application

Last Name First Name Middle Name

s 1oy AT}

Address whare you live — house number and streetiroad

Zip Code

Mi

O Cily & O Township where you live County where you five School Distlct i krawn

Maiting Address if aifferent O For use, on Driver License/Personal 1D $nd Voter Registratioh D For use on Voter Regist-ation oniy

Data of Birth OMale OFemale

- |,

10 Numbel check spplicable Dox and provide sppropriaie numiber

O 1 have o state issued driver license or personat ID card & - tate_4 £

P
O Idonothave a stat issued driver license of personat ID card. The last four digits of my Social Security Numberare 633G -~

© 100 nat have a state issued ariver Jicense, a state issued personal ID ¢ard o a Soclal Security Number.
An ID number wil be sssigred 10 you for vorer TeQISITALIoN purposas.

Ara you still ragistered to vote at your last addrass? D Yes D No D Dan'tknow /r "Yes”or "Gon't Know™ enter Graviods aiaress

Previous Street Address QO City or O Township of County

Statg Zip Code Registered under name of if different than abova

3 read, sign and date

1 cenify that:
=) am & ctizen of the Unitea States.
~ Vam 3 resident of th2 State of Michigan and will be

atleast @ 30-day resident of my ciy or township by
election day.

XQuen By . somas ..
Signstura Dfﬁ'ﬂun( Date

i
XD Py Soami |
svgnamvsorﬁspmm Date E H
i

;

= b will be at loast 18 years of age by efection day.
~ Fauthorize cancellation of any previous registrati g
= The information | have provided is true 1o the best

of my knowledge uncer peraity of peury. If t have Sign and date both spacss provided alova.

previdad faise informatian, | mdy be subject to a fine

of mprisonment or both under federal of siate laws, BEFIRE MAILING, REMOVE TAPE AND SGLD IN +ALF TG SEAL QLOEED

Attachment |
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Applicant is deceased
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State of Michigan Voter Registration Application
and Michigan Driver License/Personal Identification Card Address Change Form

1 answer

Are you a citizen of the United States of America? S-ves O No
Will you be 18 vears of age on or before election day? @ Yesw O No

> It you checked “NO" in regpanse to either of these questions, do NOT completg this form.

2 complete application N
Last Name

A defesonl e " \W N

Address where you live —house number and strect/roag Mébt. No./Lot No.

529 CranFoRD _ <x

City Zip Code Telophone optional

W (w g gso

# you do not have a hause or street address, describe Iogation, where you five ——crass sieets of roads, landmarks, etc.

QCi ) Township where you live County where you live School District if Answn

e

© For use.on Driver License/Personal 1D and Voter Registration O For Use on Voter Registration oty

Maifing Address if different

Date of Birth Male O Female -
73 kq X

ID Number check appliicable box and provide APPropriate number.

© I have a state issued drives ficerise or personal iD card # State:

©) I do not have s state issued driver license or persq,

{1 do not have a state issued driver license,
An ID number will be assigned to you for

nat ID eard. The last four digits 6f my Social Security Number are

a state issyed personal ID card or a Social Security Number.
Voter registration purposes.

“Arsyou still segistered to vots at your Jast address? 3 'Yes O No O Dow't Know If ~Yes” or “Dan’t Know” énter previous address

Previous Street Address O cityor O Township of County

State Zip Code Registered under name-of if different than above

3 read, sign and date

Feertify that: .

~ am a citizen of the United States. 3cl-c8
- lam a resident of the State of Michigan and will be >4Aﬂ, ,41 7 j“
ot east a 30-day resident of my city of township by, X ’ Date N

election day. ighatuce of Applicant

- 1 will be atleast 18 years of age by election day. -~ -
- lauthorize cancellation of ay previous registration Tx /4/\@‘ o WA VA ke~
~ The information 1 have provided Is trua to.the bes; "~ Signature of Applicant Dote -
of my knéwledge under penalty of perjury. If t have i
pravided faise information, | may be subject to i
fine o imprisonment or both urider federal or State laws. ! i

Sign and date both spaces provided above.

-

BEFORE MAILING, REMOVE TAPE AND FOLD IN HALF TO SEAL CLOSZD.

Attachment 2
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Attachment 3

Three applications use three different addresses and
two different dates of births for same individual.
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State of Michigan Voter Registration Application
and Michigan Driver License/Personal Identification Card Address Change Fo

1 answer Are you a citizen of the United States of America? @ Ves O No
Will you be 18 years of age on or before election day? O Yes O No
> Ifyou checked “NO” in response to either of these questions, do NOT complete this forn-

2 complete application |
Last Nama First Name W 6 Middle Name

‘5{‘(‘) wh” Sf?‘r—df* 2 A 12y
Address where you live —house number and streetroad 9 [%4 Apt. Na./Lot No.

{ )
7‘7 P Yo

City Zip Code Tetephone oprional

Grard 5 Rupsds M1 GErey  LL1e 5 ) 6e9983

lyou da not havé a Rouse ar street address, describe Iocaton where Yyou live —cross streets or roads, landmarks, ete,

O City or O Township where you five County where you live School District if known
Grand Rup il [ Erept™
Mailing Addre’s if different O For use on Driver Li al ID and Voter Registration O For use on Voter Registration anly
Date of Birth Bhale O Female .
G-y
1D Number check applicable box and pravide fate number
©O ! have a state issued driver license or persanal 1D card 4 tate:

1do not have a state issued driver license or porsanal ID vard. The tast four digits of my Social Security Number are. &8 3 Lr

O I do not have a state issyed driver license, a state Issued personal ID card or a Social Security Number.
An ID pumber wif be assigned to you for voter registration purposes.

Are you still registered to vate at your last address? O Yes @ No - O Dont Know I ¥as” or “Dom Foore enter previous address
Pravious Street Address O Cityor O Township of County
State Zip Coda Registered under riame of if different than above,

3 read, sign and date

1 certify that:
| am a citizen of the United States.
= lam.a fesident of the State of Michigan and wil be

at least 3 30-day resident of my city or township by
election dey.

iwill be at lzast 18 years of age by slection day. % 4 N Z
~ Iauthorize ion of any previous registration. X [t i VAN ]
The information | have py B

rovided. is true ta the best Signatyre of Applicant Date 3
Of my knowledge under penalty of perjury. If I have bt

X (e ?"2- 3 Q

nature of Applicant Date

provided false information, f may be subject to 5
fine or imprisonment of bath under federal or stte faws,

Sign and date both spaces provided above. %

BEFORE MAILING, REMOVE TAPE AND FOLD IN HALF TO SEAL CLOSED.

Attachment 3
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7 __s#¥TWichigan Voter Registration Application
ﬁchigan Driver License/Personal Identification Card Address Change Form

Will you be 18 vears of age an or before election day? Yess O Ng

> If you checked “NO" in response to either of these questions, do NOT compib\t‘e}r& form.

. 2 complete application

Trow

Nai

et

AddHESS wherg you Ve —hojse number and sireet
% Lj LRy ors ¢

Apt. NojLotT 15

Y Conand [ a0y UG

Zip Code Telephone 17

Mi ﬁ/éfg\O)

c7 ] A

If yau do not have a house or street addréss, describe location where you five —oross siraots of roads, landmarks, etc.

Ty

-
‘§(cuy or O Township where you live County where you live

Mailing Address if different O For use on Driver License/Persanal ID and Voter Registration 'O For use an Voter Registr:

4(%[@3

Sehool Districl f known

" Date of Bir l R O Male - O Female
— ) 7

iD Number check it box and provide iate number

Q i have a state issued driver license or personal ID card #.

tate:

Nt A

Attachier

do not have a state fssued driver license or pessonal ID gard. The last four digits of my Social Security Number ara_,/ Z_Qw

Q 1 do not have a state issued driver license, a state issued personal ID card or 2 Social Security Number.

An 1D number will be assigned to you for voter registration purposes.

Are you still registered to vote at your last address? O Yes

O No O Don'tKnow If “Yes” or “Don't Know" eriter previaus address

Previous Street Address O City

Mopr—

of O Township of County

State

. Zip Cede Registered under name of if different than abave

3 read, sign and date

I certify that:

- lam acitizen of the United States,

= lam a resident of the State of Michigan and wilf be
at least a 30-day résident of my city of township by
election day.

A will be at least 18 years of age by election day,
~ lauthorize cancelfation of any previous registration.
The information { have provided is true to the best
of my knowledge under penatty of periury. If | have
provided false information, | may be subject to a
fine or imprisonment or both under federal or state laws.

S fn [-7%-%

ighature of Applicant W Date z
7 .
- A 2%

Sighature of Applicant Date.

Sign and date both spaces pravided.above.

. BEFORE MAILING, REMOVE TAPE AND FOLD IN HALF TO SEAL CLOSED,
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cate of Michigan Voter Registration Application )
" N . - . s . 7
and Michigan Driver License/Personal ldentification Card Address Change(%
1 answer Are you a citizen of the United States of America? (‘D/Yes O No
Will you be 18 years of age on or before election day? @/Yes O No

> 1f you checked “NO” in response to either of these questions, do NOT camplete this form.

Z/mete application

an
[ Do o

City

ast Name . First Mame
St (o Jt
Addresiwh pafe number and streestiroad

Zip Code

-QPO‘VJ D\a)@,.f p) o ygyrov

# you do not have a houde or street address, describe location where you live —cross streats or roads, landmarks, etc.

o er B e - e
O City or O Township where you five County where you fivé Schoot District # énown

434§ et

S Addrost if different O For use on Driver License/Personat ID amd Vtar Raginration O Far oee o Voter Regist

Mailin,

Fation pnly

. . T
Date of Birth L Male O Female
‘ bt
G 7
1D Numbec check applicabie box and provide appropriate mimber

?‘hava a state issued deiver license or personal ID card #M—S:c(ez_ﬁg
1 do not have a state issued driver license or personal ID card. The fast four digits of my Social Security Number are _ &7¢

O 1 do not have a state issued driver license, a state issued personalID card or 3 Social Security Number.
An ID numbes will bé assigned to you for votar registration purpases.

Are you still registered to vote atyour last address? O Yes ) No O Don‘tKnow /f “Yes” or “Don’t Know” enter previous address
Previous Street Address O Cityor O Township of . . County
State . " ZipCode Registered under nama of if different than zbove

3 read, sign and date
—_— Ty At

1 certify that:

~ arha citizen of the United States. /»4/ 7 ,2 . o
- 1am a resident of the State.of Michigan and wifl be x %OJ :
at feast a 30-day regid. t i i i T
Shamate 0. Y resi en' of my city of tawnship by Signature of Applicant B Date

- will be at least 18 yaars of age by election day. /‘—1{/ )‘/2 Y Gy

= | authorize canceliation of any previous registration, X - o

~ The information I have provided is trus o the best -~ Signature of Applicant Dato
of my knowledge under penalty of perjury, 1§ heve : [
provided false information, | may be subject to 5
fine or imprisonment or both under federal or state laws. J

Sign and date both spaces provided abave.

D_ B BEFORE MAILING, REMOVE TAPE AND FOLD INHALF TO SEAL CLOS! £,

Attacament 3
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Attachment 4

Applicant is seven years old.
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State of Michigan Voter Registration Application
and Michigan Driver License/Personal Identification Card Address Change Form

1 answer Are'you a citizen of the United States of America? )’Z Yes O No
Will you be 18 years of age on or before election day? ,@ Yes O No

» If you checked “NO” in response to either of these questions, do NOT complete this form

2 complete application

Last Name First Name ) Middle Name
&g - - .
Thormbers Saames .ll,am
Address where you live —house number and street/road Apt. No_/fLat No,
CH0 Onien $E
ity Zip Code Telephane optional

Grand Ragp, s ] 49103

If you do not have a house or st/eet address, describe location where you live —crass streets or coads, landmarks; ete.

%C\ty ar O Township where you five County where you live School District 1f knawn

(orand Rap'd s [

ddress 7 OrfFsceqt D For use on Driver License/Personal i and Voter Registratian O For use on Voter Registration only
Date of Birth

\ PMate O Female

0/23/51 :

5] er chéck applicabie box4nd provide apprapriate numbér

O 1have a st3l ficense or personal ID card #. . tate: ~

7§.| do not have a state issued driver license or personal ID card, The last four digits of my Social Security Number are_&ﬁL

O 1do not have a state issued driver licénse, a state issued personal 1D card or a Social Security Number.
* AnID number will be assigned to you for voter registration purposes.

Are you still registered to vote at your Jast address? .p‘YEs O Ne O Don'tKnow If “Yes” or “Don’t Know"” enter previous address.

Previous Street Address @& cityor  O. Township of : County

£800 €deeluwrn condfRap: ds __[<ei7

State Zip Code Registered under name of if different than above
mr 49505
3 read, sign and date

I'certify that:
~ am a citizer of the United States., W M
—}am a resident of the State of Michigan and will be x

at least a 30-day resident of my city or township by

" ignature of Applicant a(e
election day.
~ 1 will be at least 18 years of age by election day. W 36‘
~ authorize canceltation of any previous registration. " ?
~ The information | have provided is true to the best ignature oprphcant / Daté 4

of my knawledge unider penaity of perjury. | have
provided false information, I may be subjectto a
fine or imprisanment or both under federal or state laws.

Sign and date hoth spagss provided ahave.
 spages L

BEFORE MAILING, REMOVE TAPE AND FOLD IN HALF TO SEAL CLOSED.

.

Attachment 4



Attachment 5

Applicant is 15 years old.

31
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07/22/2088  15:93 3187667430 FLINT GITY CLERK OFC
J1aie or Micnigan vorer Hedadistrarion Appication

and-Michigan Driver Licens.,, ..o us .m.../l....,ation Card Address Change Form
1. WY, | o

. answer H#Are you a citizen of the United States of America? Yes O Ng
e o

Will you be 18 years of age on or before efection day? O Yes

> If you respanded No to either of these questions, do NOT complete this form,

Attachment S

-2%5%'{3« application ildor e g

LastName First Name Middls Name
Address where you live — house number and sueet/road N Apt No.’Lot No.
£t ~ LUsSe S st
City 2ip Code Telephone optiaal
Ml
I YOU 40 notave 2 Fouse or sireet addsass, decrinn location where you live — ¢ross streets or roads, landmarks, ete.
COCity or O Townsiip whers you iive County where you five Schoot Distrlet # knewn
: ere you!
Cranesrs

Malling Address 7 Giferent ¢ For s or Dvnear UcenselPersanal 1D and Voter Regisiration O For use on Votar Ragistration ot

N Y. S

Date of 8irtn | e OFemale

ke
e State
© 1do not have & state fssued driver license or personal (D card. The last four aigits of my Social Security Number are _,

10 Nurmbar chock applicabla b and provide appropriste mumbor

O thave a state issued driver ficense or personal ID cara # __

O tdanot have a state issued driver ficense, a state issued pessonal ID card or 3 Social Security Numhber.
An iD nuriber will be assignd to you for vorer registration purposes.

Are you still registered to vote at your lost sddress? O Y5 ONo O DontKnow I "Yes®ar Don't Know" enter previeus acoress
Provious Street Adgress . & ity ar OTownship of County
State Zip Code Registerad inder name of 1 ditrerent than above
o -
3 : (
. i
raad, signh s
g» and date i fs s
X _Hieeten
1 cortity that: |[ Signaturs of Appticam
- 1am a citizen of the United States, i . N
= 13m » resident 6f the State of Michigan and wilf be Vx Aidrdnn L0504 SAS/ey
at least &.30-day resident of my city or township by { - Stgnaturs of Applicant Dare T
election day. H !
= #will be at teast 18 years of age by election day. { ]

(

— t authorize canceltation of any previous registration.
= The information | have provided is wue to the best

e e

of my knowladge uncer penalty of podjury. i [ have Sign and date both spacss provided ahovs.
providdd faise informatton, 1 may be subject to a fine .
o imprisonment ot both Unaer feeral oF state faws, BEFORE MAJLIC. REMOVE TAPE AND FOLD IN SALE 70 SEAL CLosen,

- i !

N BEEAES
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Attachment 6

Applicant apparently lives in Canada.
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State of Michigan Voter Registration Application
and Michigan-Driver License/Personal ldentification Card Address Change Form

1 answer Are you a citizen of the United States of America? dYes O'No
Will you be 18 years of age on or before election day? Sb/\(es Q No

» 1f you responded o to either of these questions, do NOT cnmplel&is&o .

2 complete application

LastName Midde Name

Address where @ — house number and street/road )
4

G 'Jé@ﬂ&ﬁa”?&o‘ﬁ‘%‘“ ' ~fpanis i i
Y (gt hon Ot S Mg ameyg el 35Y = J6bS.

Apt. Moot No

i you do no; J ven house or street address,

describe location where you five - cross streets or roads. tandmarKs, &te.

5 City or D Tewnship where you live Schoot Districs #f

Mailing Addross if differuat O For use on Drl

T ﬁ'_'“’Aﬂ‘—'_"*"E/r\hape_ O Fomale
(A ——

D Num%r Chock applicable box Bnd provide appropriate fumber

Date of Birth

P SHALE - m o o —

V(e » state isstied driver license or personal 1D €ard #7 . e e —

o} o ot nave o state issuied deiver ficense or personal ID card, The tast four digits of my Soctal Security Number are EY 20y
3 | do not have a state issued driver license, a state issued personat [D card or a Secial Security Number: :
An 1D aumber will e assigned to you for voter megistration pupoSes.

Are you still registered to vote at your last address? Yes -ONo O DontKnow if "Yes”or

Previous Street Address

S City o O Township of County

State Zip Code Registored Lrider name of I differant iham aboe::

3 read, sign and date

1 certify that:

< y'am a citizen of the United States:

— | am a resident of the State of Michigan and wilt be.
at ledst 2 30-day resident of my city or towniship by
election day.

— I will be at teast 1B years of age by election day. 4
_— I authorize cancellaticn of any previous registration. e e
— The information | have provided Is true to the best

of my knowledge under penalty of pecjury. If I nave
providad false information, § may be subject to a fine
or imorisoament or borh under tederfal of state laws.

Sign and date both spaces provided above.

AND FGLD -

Attachment 6




Attachment 7

Applicant is noncitizen.

35



36

:/22/9883  16- 7667 FLINT CITY CLERK OFC 23
PR Wiy edl NS nemiswation Applicadon
and Michigan Driver Licen: ... 3107667480 pvion Card Address Change Form

( B\,.
. ’ €%
, Are you a citizen of the United States of America? g‘}k @4\10,
b ©Nes

Will you.i)e 18 years of age on or befare election day? O No

> M you respanded No to either of these questions, do NOT complete this form,

nEC Gren— :

2 complete application

Laé Name Migdle Narme

Address whero You e ~ house number and sGectirad Apt No /Lot No.

A Charth St Tidk iz wesed S

City Zip Cade Telephone optinal
Lot ME o0 Elb- 51588

. N . "
If you do not have 4 house or sireet sddress, describe location wivers you live — cross streats or roads, landmarks, tc.,

O City o O Townsnip where youlive. County where you five -
(%‘am,s::

Moiling Address i differemt. O For use on Driver Li /Personal ID and Votar

Dats of By O Mole ©O-Female

ooy 6%

\},n Number check appitcable bor and Provide appropriste numper
o

Ihave a state issuea criver ficense or personal D card # .. — State —.___ &

O 100 not bave a stats issusq driver ficense or pecsorat ID eara, The iast four digits of my Sociat Security Number are ——

O 1 do nottiava a State issued driver icense, a state fasued Personai IO card of a Social Sacurity Nurmber.
A ID number will e assigned to you for voter registrarion purposes. B

Are you still reglstecad to vota at Your last sodress? O Yes. ONo O Don'tKnow I "Yes or."Don TKnow " anter previous address
— e . -

Pravious Street Address D City-or D Township of County

State Zip Coge. Registered Under nama of i different than sbove

3 read, sign and date

| JUEEN
—_ — e . 5
) [P SAK p—

Teertify that: [ Signature of%sn(
T ! am s citizen of the United. States H
= 1am a residen of the State of Michigan and wigl be . » IS

3t least a 30-doy resident of my city or township by Signazture of Applfant

election day. i N
~ bwillbe atleast 18 years of age by election day.
~ I euthorize cancellation of SNy previous registration, e . —_.—“w/
= Tha information | heve provided is e to the best '

of my knowledge under penpity of perjury. If 1 haye Slpn and date both apaces provided shove.

provided false information, | may be subject to a fine

or imprisoniment or both under fedarat o stite fowa, SEFORE MAILING, ASMCVE TAPE ANS FOLD N HALF ~0 SEAL TLOSED

Attachment 7
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Attachment 8

Applicant misspellls name of city of residence and
places it in the wrong county. The ZIP code given
does not exist in the city.
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itate of Michigan Voter Registration Application . (/(/
nd Michigan Driver License/Personal identification Card Address Change Form
: o
l answer Are you a citizen of the United States of America? Mes‘ O No é
Will you be 18 years of age on or before election day? OQYes O No 'é
> If yoo rasponded Ao to either of these questi do NOT P this form. b
ot

Z comp|ete application

as( Name First Name Middie Name

O WacuTN L
S5, where you live — house number and streetl? um\o Apt. NoJLot Na.

lailing Address if aiffcrent 2 For use on Driver L

SNUmber chesk apgiic

sbie Lox and provids appropriats number

have a state issued driver license or personal (D card # — State  __

/u not have a state issued driver license or personal 10 card. The last four digits of my Social Security Nurnber are
| do

not have a siate issued ﬂrivsr chnnse. 3 state Issued persunal ID card or a Social Security Numbar.
An 1D number will be 0551

D ves ONg QDont Kan i l’es or "Don'| K.‘(rrc \/~ enter prev.ous sduress

O City ar O Township of County.

1ate Zip Code Registered under name of it different than above

y that:
-1am a citizen of the United States.

|
<o |
-1am & resident of the State of Michigan and will be L X

at loast 8 30-day resident of my city or township by
election day.

-1 will be atieast 1B years of age by election day.

- L authosize cancellation of any previous regisiration.
- The information } have provided s true to the best

‘of my knowledge under penalty of periiry. If | have Sign and dato both spaces provided abova.
provided fafse information, | may be subject to a fine .
o Imprisonmant or both-under federal of state laws.  BEFORE MANLING, REMOVE TAPE AND FOLD IN =ALF TO SEAL CLG

-d
4 OEEE LACHISHT dH  WHZ2:0T ann: = rne
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Attachment 9

Two applications for one person dated one day apart
have two different signatures, phone numbers and
addresses.



i

. The memorandum advises the clerk(s) to contact the Prosecuting
Atlorney's office if we have good reason to belisve that a mait-in voter
registration form has been falsifiad.

40

Mr. Eric J, Smith, Prosectrting Attorney Terti Lyn
Macomb County St
One South Main 'St., 3" Floor
Mgcunt Clemens, M. 48043

DearMr. Smith:

Thiz Michigan Secretary of State, Bureau of Elections, in 2 memorandum
dated July 8, 2008 (a copy of which is enclosed for your reference),
warned the various city and township clerks throughout the State of
Michigan of the possibility of receiving suspicious voter registration
applications for the upcoming Primary and General Eiections.

I am therefore enclosing two (2) voter registration applications for Setena
Powell dated one day apart, showing the same date of birth (3-29-1990),
diffsrent social security numbers and perhaps, although we are not
claiming to be handwriting experts, different cursive signatures.

» These mail-in applications were forwarded 1o this office from the Macomb

County Clerk's office who received them from Michigan' ACORN, a copy
of their cover letter is also enclosed for your review.

We will continue to monitor the registration applications received and wiil
notfy you if any-additional suspicious forms are received.

Please do not hesitate to contact me if further information is required.

Very truly yours,

ichael D. Koehs, CMC
Macomb Township Clerk

Ge: Hon. Terri Lynn Land, Michigan Secretary of State
Enclosures

RECEIVED

 uly 16, 2008 JUL 17 2608

9

Aptachment
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Attachment 9

Dear Sir or Madam;

Fnclosed please 1ind Voter Registration documents for your jurisdiction collected by
ACORN. Ifyou find any problems or have any questions please do not hesitate to contact
Keith Clictte, State Ficld Director at 313-963-1840 or mi dlaveorg

Thanking you in advance for your time and cooperation.

Si

cerely,
< 3 ’

A })OL/,E . /

eith Cliette

ACORN State Field Director

600 W. Lafayette

Suite L-133

Detroit, Michigar 48226
313-963-1840

Enclosures:
_L‘BZ/_ Total Voter Registration Forms

— ... Inccmplete Yoter Registration Forms (stacked oun top)

KCfsw

Michigan ACORN
600 W. Lafayette Boulevard, Suite L-133, Detroit, M{ 28226
313-963-4840.° Fax 313-9534258 * poldinmi@acorn.org * www.acorn.org
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Swate of Michigan Voter Registretion Application
and Michigan Driver License/Personal Identification Card Address Change Form

tg answer Are you'a citizen of the United States of America? p'ces/ O N

Will you be 18 years of age on or before election day? \v{es DN

> If you responded &o to either of these questicns, do NOT complste this

fosm.

2 compiete app!u: tion

ast Nd'!‘E

. T Frstname ' " i Nore
el Slenac

i I\ddreas where ¥ live -—rrusc rumber and _.trct-(lro:ad Apt. No/ Lot f.o
—

C_Q%/?r ,,,,, ]\ 1’) g@
TR

" County whare you live Schoo! Dis

B TeJephcna :

,,,,,,, ;z’f? 304973

5 Of rueds. landmarks, ote.

3Cily or % Township whore you live

Maiiirg Address

Dn’e of B

3/

v)/)é.vc a statc issued driver ficense or parsonal 1D card #

271 da not have a stzté issuad driver license.or personal 1D card: The last four

i ‘:x i

A;m.'opr":lte V‘U/T‘DEI

digjits of my Social Security Number are
D i do ot have a
A 1D rumbe

ste issueu driver ficense. p state issued personal ID card or » Sociai Security Numbe:

JYes O'No 1 Dent Knnw 1

T your last addriss?

$Township of “Cou

Zip Code Registercd under name of i ¢

3 read sign and date

1 certify that:

! Sigeptore of Applicant 2l
—~1arma citizen of the United States. /
=~ 12m a resident of the State cf Michigan and wilt be ; LA, (322 L

at least a 30-day resiient of my city or township by .
elecion day.

~ b wilt b

 Segnatice of Rophcstt.

Teast 18 years of age by elaction day.
) authorize cancellation of any previous registration. T
The mformation | have provided is true Lo the best
of my krowledge under penz'ty of perjury, If | have.
prov:ded false information, 1 may be subject to a fine
isorment or both under federal or state laws

Attachment 9
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RYZA7] csf E‘Lﬁicﬁq;\-a Ve‘:er Fegus"“am :

and v

ess Changs Form

wrd

nawey Ara you a citizen of the United

&  Yes
Will you be 18 years of age on or before election day? X Yes

Atachment 9

. > i you responded o to either of these questions, do NOT compiete this form.

’ 2 co*nple"e apphcaimn

(a st Name ) FirSK‘Nam@

r( et —

Grass whers you live — heuse number and stret/rasd

Zip Code
H% 166 |

cross streets or roads, landmarks. elc.

(x

LA

f

County where you ivg

L fﬂl»f\’)[’?
© For use on Driver Li onal 1D ana Voter Reg

y o 3 Township where you five

Mailing Address i dif

Daic of Sirth F

O Mate DFemale
: L 2.8 gk’}f)
1D Muinber ¢!

i spproprate cuEnbon

Lox -;v-'?d i

") Thave a stae issued driver hcense or personal 1N cord # | - Stae ...

+> ldonot have a state iss

driver license or persanal ID card. The last four digits of my Sociat Security Number are

D Ydorot have a state
An D rumiber wil

+d driver license, a stawe issued personal KD (:ard ar a Social Sceurity Number.

o emrqﬂea o y’)u for vorer reqi

Ase you stit regmwod ‘o Vot av your last accress? o ves qﬁu O bontKnow 1

P'E\zIDUS Stroet Ad"lrass 3 Cv(y o J l'oJ\m:.mp of County

State

ZipCode | Rogiste

g read, sign and date '

_______ e . 1 1/
X, ,.4 4

I certify that: : wium o Applicant

— ) @ a citizen ol the Unitec States.

= I amn aresident of the State of Michigan and will be

aipast a 30-day resident of my city or lownship by
election day.

= P&t be at I2ast 18 years of age by elsction day.

'~ 1 adtrorize cancellaion of any previous registration

~ The information | have piovided is tructo the biost
6f 03y knowledge under pealty of perjur,
provided fase information, | may be sutsjest 10 2 fine
ofunprisaniment or both under federal or state lows

AND FOUD 8 HALF
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Attachment 10
Applieations for two individuals.

Three applications for first individval use three
different dates of birth.

Three applications for second individual use two
different birth dates and apparently three different

signatures.

Police report is attached.
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City Clerk

161 W. Michigan Ave. « Jackson, MI 49201-130;
(517) 788-4025 » Facsimile (517)788-46

mn Fessel, City Clerk

Attachment i0

July 16, 2008

TO: Chris Thomas, Director of Elections
FROM: Lynn Fessel, Jackson City Clerk J’ko
SUBJECT:  Multiple and Questionable Votet Registration Applications

In response to your previous ¢-mail, 1 am faxing you information on what I consider to be very
questionable voter registration applications for two people.

(1) Monique Battle is registered in the QVF at 505 Randolph, with a birth date of 2/25/88. The 2
applications show an address of 132 W. Addison, with birth dates of 4/8/88 and 12/13/88. The
signature in the QVF seems very close 10 the signatures on these applications.

(2)Arikkah Autumn Jinenez is.vegistered in the QVF at 132 W, Addison, with a birth date of
11/18/83. The 3 applications show the 132 W. Addison address, but with a birth year of*§4 on 2
applications and ‘82 on the third application. Ibelieve the signatures to be quite different also.

Please note the initials A ¥ in the upper right hand corner of each application.

Your input on these will be appreciated, T may be contacted at 517.768.6366 or at
I fessel@ecityofiackson.org. .

Thankyou. . W ‘
ik Tm“f“ FAXED
W un_ T/t fos
SRR R

S17..R41. 2784

o0

N "
NSWA¥r An XTTH TEABRR) ITC Y¥I Q2:RN Cap?/3T.In
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- - - - . - A
State of Michigan Voter Registration Application
and Michigan Driver License/Personal Identification Card Address Change Form
: o
) =
1 answer Are you a citizen of the United States of America? Jes O No “é
Will you be 18 years of age an or before election day? Yes O 'No 5
<
» \f you responded No to either of these q i do NOT. this form. b
2 complete application
Last Name! Fxrs:ﬁ:mn ’ ) Midote Na-; h

NOVL, I,

Add\esz wi\:eoyT Wk ouseTtmiber and street/road.

City

Apt. NoJLot N,

Telephone ¢picra.

Socleon » i Al TiuA

If you 6o ot have 2 house or street address, describe location where you tive — eross streets or roads, landmarks, ete.

D.City or O Tewnship where you live Couﬁty whére you five Schoo) District f knows
Maliing Atdress 7 arforant O Far use on Driver Licans Zal ID\{nd Vetar Registration O For use an Voter Registration orhy

Bate of Birnth O Male @ Female

RANRE

1D Nurnber- check applicable box snd provide appropriate fumber

O 1t have a state issuad driver license or pecsonal ID card ¥ __ —— State

O ! do not hava 2 state issued driver license or personal ID zard. The last four di

of my Socfa! Security Number are . ...

2 1 do not have a state issued driver license, a state issued personal ID card or a Social Security Number.
An I nurmber will be assigned to you for voter fegisyraton LUrposes.

Are you stil reglstered to vote at your last address? O Yes O No QDontKnow Jf “Yes”oar ‘Don't Know~ enier previess aadress

Previous Street Address D City or O Township of County
State Zip Code Registered under nsme of I different thin above

3 read, sign and date

1 eertify that:

~ fam 2 citizen of the United States.

~ 1am a rasident of the State of Michigan and will be
at least a 30-day resident of my city or township by
election day. :

— 1 will be at least 18 years of age by election day.
= i authorize cancellation of any previous registration. -

~ The Information 1 have pravided is true o the best
of my kniowiedge under peralty of pegjury, If § have
provided false information. | may be subject to a fine
or impsisonment or both under federal o state laws.  BEFORE MAILING, REMOVE TAPE AND FOLE \N MALF TO SEAL C.08

Sign and date both spaces pravided above.

- VAt bn B sk aare, ahant ATSORN'e wirlk in oy cameatiy L.
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Ecoz

CITY OF JACKSON

07/16/2008 13:03 FaX 517 7884651

01 WP PeNY
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CITY OF JACKSON . . Zoo3

State of Michigan Voter Registration Application
and Michigan Driver License/Personal ldentification Card Address Change Form

7
1 answer Are you a citizen of the United States of America? @/Yes O No <
, Will you be 18 years of age on or before election day? Yes O No
> if you responded No to either of these i do NOT this form.
2 numplete application
Last Namy , First Name T T T e name
M foriigu

Addresswidare ycuAgJ ouse numbe( and streetfroad

_/52~~ Llison
[q j qc. b?;/’

Cny

Apt. No./ Lot No.

Zip Code Telephone oprinnat

M I 7-GL2-Th0h

¥ you'do.not have a house or steet address, describe |ocati

on wherm you liva — cross streets or roads, lanomarks, ete.
- ﬁﬁaﬁ -

O City or O Township where you live

County where you live School Distriet  <nown

Mailing Adciress if different ) For (se on Driver License/Personal 1D ana Voter Ragistration O For use on Voter Registration only

12~{3-£&

Date of Birth’

@Male OFemale

1D Number check applicable box ard provide gpproprate oumber

O thave a stata issued driver license or personal ID card # __

O Fdonot have a state issued driver license or personal ID

QO Ido not have a state Issued driver license, a state issued

- - State w..

card. The tast four digits of my Social Security Nurmber are
personal ID card or a Social Sacurity Number,

An 1D pumber will be assigned o you for voter reg/srrﬂlmn furposes.

Ara you still registered to vote st your last zddmss’

DYes ONo ODontKnow if” Ye% or "Dan’t Know~ enter previous address

Previous Street Address

"0 City or. O Township of County

State

Zip Code Ragistered under name of i different than above

3 read, sign and date

1 cartify that:

~ §am a cltizen of the United States,

= Fam a resident of thé State of Michigan and will be”
at least a 30-0ay resident of my ity or township by
election day. N

= 1 will be at feast 18 yeors of age by election day.

= 1 authorize canceliation of any previous registration.

— The informatlon | have pravided is true to the best
of my knowledge tinder penalty of pecjury. if | have
provided false information. | may be subject 1o a fine
or imprisonment or both under fecerat or state laws.,

Sign and data both spaces provided above,

BEFORE MAILING, REMOVE TAPE AND FO.0 N HALF TO SEAL CLOSEC

Attachment 10
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07/16/2008 13:03 FAX 517 7884651 CITY OF JACKSON Igicod
State of Michigan Voter Registration Application -
and Michigan Driver License/Personal ldentification Card Address Change Form J

1 answer Are you a citizen of the United States of America? 28 Yes O No
Will-you be 18 years of age on or before election day?  &'Yes O No

> If you responded No to either of these g i do NOT lete this form.

2 complete application

Last N;m ) Firvst Name . Midd\;"l;lva—;;e;‘ ——
pﬁT{‘H-@ Mowipid

Addrqﬂs/\where you Sive ouse number and street/road . Apt. No./Lot No.
= W A Son YAz Si7-(i2- 7104
City Zip Code Telephona oprioral

Lar) Mi

€ "
If you do not have 2 housa or streat address, describe fogation where you live — cross streets of roads, landmarks, etc:

D City_o O Tgmnsipwhere you five County whare you fva School District koo
cLson Tarkson

Meiling Address if different O For use on Driver License/Personal ID and Voter Registration O For use on Voter Registration onty
f -9

Date of Birth FMate OFemale

1D Nurmber  check applicabie box ang provide appropriste number
O | have a state issued driver ficense or personal 0card # ... ... State

3 I'do not have a state issued driver ficense or personal ID card. The last four digits of my Secial Security Number are

Q tdonot have a state issued driver license, o state issued persanal ID card or a Sacial Security Number
An ID nunmber wh be assigned io you for véter raglstration purposes.

Are you sull ragusuarzd to Vote at your last, addres" OYes ONo ©ODontKnow If 'Yes™or "Don'tKnow" enzsrprevrcus address
Previous Straat Addra O City or OTownship of County
State Zip Code Reglstered under mame'of ¥ different than above

fﬂ:j:.‘:sign an.d date x Jﬁ///%% sza ‘ér

lvﬂaﬂl Daws
= L arm a citizen-of the United Srates.
1 3m = fesident of the Stata of Michigan and will be /7W V20 a / (APl "Zﬁ ,/)é
at least a 30-02y resident of my city of township by | s.gnam oi’Appnc;nl/
election day.
~ b will be at least 18 years of age by efection day. k
— 1 authorize cancellation of any previous registrati ~ . <
— The information | have provided is true to the best
of my knowiedge under penalry of petfury. f 1 have Sign and date both apacas provided sbove.
provided false information, | may be subject 1o a fine
or imprisonment or both under federal or state laws.

BEFORE MA'LING, REMOVE TAPE AND F0.D !N HALF TO SEAL CLOSED

Attachment 10
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07/16/%008 13:03 FAX 517 7884651

State of Michigan Voter Registration Application
ard Michigan Driver License/Personal Identification Card Address Change Form

51

CITY OF JACKSON Yoos

AT,

1 answer Are you a citizen of the United States of America? q Yes %’N_o' E
Will you be 18 years of age on or before election day? KYes O No 5
N =
> if you responded Afo 1o sither of these do NOT plete this form. <
2 complete application
Last Nama " FirstName L Midgte Nama
1mingz J‘ﬁ%(/&(ﬁé Hytunin

Address where you five

" Tackson

house number and street/road

Apt. No./Lot No.

44z0]

Zip Code

ML Jd7m

Telephone ocpuonal

SI7-6lr-149

If you do not have u house or street addfess, describe locaticn where you five — £ross streets or roads; landmarks, et

Fiy % 0 Township where you five

1904 N .

County where you live

School Pistrict if known

Tactan

Mailing Address i gifferent O For usa on Driver Licensa/Personal ID and Vater Registration- O For use on Voter Registration only

Date of Binh

/=1F-§7

O Male Hemale

1D Number check appiicable box and provida appropriste number

O i have a state issued driver license or personal I} card #

Stat /MI :

1 do nothave a state issued criver license o¢ parsanal ID card, The last four digits of my Social Security Number are MM
© 1 do net have a state issued driver llcense, a stote issugd personal D tard or a Social Security Number:
An 1D number will be sssignad to you for voter registration purposes.

Ara you still registered to vote at your last address?

O'Yes .ONo O Don'tKnow If "Yas”or "Don't Know " enter previous address

Previous Street Address

O City or OTownship of County

State

2ip Code Registered under name of if different than abave

3 read, sign and date

1 cortify that:

= L am a citizen of the United Statas,

= lam aresident of the State of Michigan and will be
at feast a 30-day resident of my &ity or township by
election day. _

= 1 will be at least 18 years of age by eléction day.

= { authoriza canceilation of any previous registration;

= Tha information | have provided is tue ta the best
of my knowledga. undar penalty of parjury. Jf { hava
provided faise infarmation, | may be subject to a fine

+ or Imptisonment or both under federal or state Jaws.

et/ s
ftira of Applican 77 !
X ;Zzy/»@’{ //}»/M’C : f; ij/a_u, _

Signaturc of Applicant .

|
/

5 -2J-pf }

Sign.and deto hoth spaces provided above.

BEFGRE MAILING, REMOVE TAPE AND FOLD IN BALF TO SEAL CLOSED
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0771672008 13:03 FAX 517 7884651 CITY OF JACKSON [?LOD'[

State of Michigan Voter Registration Application
and Michigan Driver License/Personal Identification Card Address Change Form

1 answer Are you a citizen of the United States of America? @’ﬁs O No’ .
Will you be 1B years of age on or before election day? 9’9&5 O No %
> If you responded No to either of these q i do NOT 1| this form. é
=
E
2 complete application 2
LastNome T " Firgt Name Middic Name
7;1 P /—'1/ Z&/I
Address whareou live — house number and street/road Apt, NoJLot No.
_ 32 “Anh s I Tz

City - Zip Code Telephone optiona!

Uit son Mi B et P TS

If you do not have a house or sueet address, describe localon where you 1ive — cross streets or roads, tandmarks. ete,

e 7@(1’( of)

3 City or O Township where you fve Courty where you live Sehool District iF known
Mailing Address Jf different O For use on Driver Li sonal ID and Voier Regi: ion O For use on Voter Registration only

Ll (% CHC . . e e L
Date of Birth O Male 4 Female

D Number check applicabie box ana provide spproprlate number

3 1hava a swata issued driver license or personal i0 card # Sute.-.
O 4 oo nothave a state issuad driver license or personaf ID card, The last faur digits of my Social Security Number are

O 160 not have a3 state issued driver license, a state issued personat ID card of a Social Security Number
An 1D number wil be sssigned 1o you for voter registration purpases.

Are you stilt registered 1o vote at your Jast address? Oves ONo ©ODontKnow If “Yes™or "Don't Know” enter prev:ous 3

Previous Street Address O City or O Township of Courty

State Zip Code Registered under name of if gifferenc than shove

s N\,

) ]
3 read, sign and date e i
o o~ e ) T . e
certify that: . Signature of ApplicsAt Dote
=) am a citizen of the Unhted States, . -
—"1.am 3 residem of the Surte of Michigan and will be . X7 N _ 5-27-0r
atleast a 30-day resident of my city or township by H Signature ol(Ayﬁli:an( i Date
election gay. [
— I will be at teast 18 years of age by efection day. \
- | authorize cancellation of any previous registrati A . /
~ The information 1 have provided is trus to the best . .
of ray kiowladge under panslty of perjury. f | have Sign and date both spaces providsd above,

provided false infarmation, | may be sudject to a fine N
of imprisonment or both under federsl of state taws. BEFORE MAILING, AENMOVE TAPE AND FOLD IN HALF 10 SEAL CLO:
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07,16/2008 13:03 FAX 517 7884651 CITY OF JACESON yoos

State of Michigan Voter Registration Application
and Michigan Driver License/Personal |dentification Card Address Change Form

1 answer Are you a citizen of the United States of America? @Yes ONo
Will you be 18 years of age on or before election day? @Yes O No
> If you responded No to either of these questi da NOT plete this form.

2 complete appllcauon

Last Name /4 ’ i / First Na;m’ o - e Midtil; Name i
% crik a/z [ipnenes.
Addres7ﬂ o kou

l:7hnuse upnbekand straetiroad Apt. No.iLot Na.

Zip Code Telephone corionat

K59974 M ITAd27 004,

If you da niof hava a house or Streat adaress, describe location where you Tivé — Gross swasts or raads, fandmarks, etc.

al/ne.

G City ar D Township wherc you five County vv?ée you live Schoot District # xnown

City

Mailing Address i different 'O For use on Driver Licens ID and Voter Registration G For use on Voter Régistration on y

Date of Birth ) O Male OFamale

T I have a state issued.driver license or persanal 1D card # State —.. .

Q 1dongt have & state issued driver ficense or personal 10 card, The last four digity of my Social Security Number are

O I do not have a siate issued driver license, a state issued personal 1D card or a Social Security Number.
An 1D numper wil ba #SSIGNRA 19 you for.voter registration bLrposas.

Are you still registered to-vote at your last address? OYes QNo ODontKnow if “Yes™or "Don't Know” enter prewiaus address

Previous Streat Address Q City or O Towniship of County

State Registered-under.name of if different than sbove

3 read, sign and date

LBdP

1 certify that: Date
— tam a citizen of the United States. o
~ ) am a residant of the State of Michigan and will ba . _:4217

" atiessly 30-day resident af my city or lownship by Date

election day.

— T will be-at least 18 years of age by election day.
~| authorize cancelation of any previous registration.

~ The information I have provided is true ta the best
of my knowledge under penaity of perjury. If | have
provided false information, | may be subject 10 2 fine
or lmprisonment of both under foderal of state aws. BEFOIE MAILING, REMOVE TAPE AND FOLD :N “ALF TO SEal, (,053

Sign end date both spaces provided above.

Attachment 10
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28 Uafounded
3 B Exceptional. Clearance -

6.0 Closed, lack of investigative leads

7 B Turned over 't other dopartment

i
...08715/2008 08:18 FAX 517 7884851 CITY_OF JACKSON e
p 7 , " N -
<] = JACKSON POLICE DEPARTMENT : MI3849700 |
-'_-. Officer / XD #: e B ,1 Times of Incident: Date(s) of Incident: Incidens #: 5
< D 4:‘/11 = T o i cows 2354 2 LA g OED LB E
E Location In:nienjccurred :A'/ddmss or BlogkNo.) Reported Time / Date” | Dist, Related Incident # 2
ol ALB2 A P o 5T OS5 Ik les =
| Complainans (Last, Fira, Middte, Suffi) ‘ DO, Phone (Foms) <
=| Arses o . el goal (Ve o B
E Address (Stree, City, S/mc,/z/ip) i Emplg er_ e Phone (Work) ]
L o2 pd PR st A e 2 () ]
Offepse; Clasg Class Class
Vs siaws 11056 |a 3 u
Offense Status (Check only onc pgraffense) Suspect(s) Used (For Burglary Only) - m
1DAncmpted 20Atempted 30Atempted {Check as many as apply} No. of Premises Entered =
Btompleicd DCompleted MComplered | O Alcahol DComputer Equip Mothod of Entry =]
| £ Drugs  ENot applicable O Forcible & No Force
Case Status (O Inactive Incident Status -
10 Open 5 O Closed 10 O Death of Suspect 13 O.Refised to.cooperate D

11 0 Prosceution Declined 14 O Juvenile, no custody
12 O Extradition Declined Clearance N O Not applicable

OFFENSE

Location of Offense (Check only onc) * (Only usc for: Stolen Properly, Narcotics, Weapon Offenscs,
| Enter Code No. for Offensc ¥2, #3__. Forgery/Countorfeit, Gambling)
01D A/Bus/Train Terminal - 160Lake/Water <
020 BasleSavings & Loin 170Liquor Stare Offense 42 Offense #3
030Bar/Night Club I8O0Parking LovGarage Type Criminal Activity (Check Up to Three)-
-040Church 2 150R Storage Facitity B O Buying/Receiving -
050Commercial Officc Bidg 20BResidence’Home C I Cultivating/Manufacturing/Publishing
060IConstruction Site . 21ORestaurant - D0 Distributing/Selliig . -
070 Convenience Store 23D8ervice/Gas Sta, E 1 Exploiting Children : .
080Dxpurtment/Discount Store 2400Specialty Store 0. Operating/Fromoting/Assisting .
| 0900Drug Str/Dr's. Ofc/Hosp 3i08chool - "P 1 Possessing/Concealing
J0fIField/Woads 320College T O Transporting/Ttansmining/Importing
HDGovernment/Public Bidg, - 330Rest Arca/Roadside Park U O Using/Consuming .
120Grocery/Supemmarkel., © 340Scalc |
130Highway/Road/Aliey: “* g3010ther . RECORDS USE ONLY
t4BHoteUMotel/ Ere. 99QUnknown. ¥ of Aduhs Invotved .
[ 15DeilPrison . # of Juveniles lavolved
Type Weapon / 1151 Firearm (type not stated) O - 3003 Blunt Object 6311 Fira/insendiary

(T35vd)

-

12 = Anti-Black

13 = Anti-Amcriean Indian /
Alnskan Native

14 = Anti-Asian/Pacific Islander

15 = Anti-Multi-Racial Group

Force Involved: 1200 Handgm O 350 Motor Vehicld 700 NarsatiesDrugs
{Check Up To Three) 130Rifle O 400 Personal Wespans © 850 Asphyxiation
Offense #2 140 Shotgun O - 500 Poisan 5801 Other
- 1500 Other Fisearm O 600 Explosives 990 Unknown
Oftense #3 + 200 Knife/Cunting tnstn. . 008t None
Biss -l OY AN [ AY anN 0oy N
RBisg i 21 = Aati-Jewish 31 = Anti-Arab 44 = Anti-Heterosexual
1! =Anti-White 22 = Anri-Catholic 32 = Anti-Hispanig® 43 = Andi-Bi.Sexunl

23 = Anti-Protestant

24 = Anti-Islamic.

25= Anti-Other Religion

26 = Anti-Multi-Religion Grp
‘27 = Anti-Atheism/Agnostic

33 = And-Other Ethnicity 31 = Anti-Femule

Watlonal Origin 52 = Anti-Male

41 = Anti-Male Horosexual * 88 = Other Bias
Anti-Female Hamosexual 00 =Nope .

99 = Unknown

43 = Auti-Homosexual

0L Argument '
0200 Asseult 1o Law Officers
030 Drug Desling

04[] Gangland

050 Juvenile Gaing -

060 Lover's Quarrc!

070 Merey Killing.

0801 Osher Felony Involved -
091 Othcr Circumstances

Clrens / Agg. Injury
1000 Unk. Circumstances

2013 Crithinal Kilied by Private Citizen the Criminal .
210 Criminal Killed by Police Officsr | 0200 Criminal Attacked Polive-Officer & Criminat Kilied by
other Police Officer

Justifiable Homicide Circamstances
010 Criminal Attacked Palice Officer & That Officer Kifled

3000 Child Playing w/Weapon
310 Gun-Clemning Accident
3209 Hunting Aceldent

3300 Other Neglizeat Weapon
340 Other Negligeiit Killing

03] Criminal Artacked by a Civilien

040 Crimine) Atternpted Flight From & Crime
050 Criminal Killed in Commigsion.of Chime
Q600 Criminal Reststed Arrost

05E2 Unable to Determinc - Not Enéugh Info

DA TR0 # INGOIONT.
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. 08/15/2008 08:15_ 7881651 ] CITY OF JACKSON " -
[ Arredice DX Stispect. - Suspect Connected to Offense Numbe, LER T 7=
B it Fiest, Middle, Suffi) — ; Adress: (e, City, Statz, Zip) 5
/‘\/é"“/”ﬁ L A A 2>—~Ju»’»/ - LBt = OBpedre oL . §
OB, ‘ENale OWhite O Amorican Indisn Phone (Home) Business Wame/Work Phane/Sehool o
L Dyt gy 1O Feme DBlack 0 Hispanie — . &
D Asiag O Unknown P
Arrested Was Armned WIth: (Check up to fwa) (Enter A in Type of Arrest: r Arrest Charge: I
b=} Box if Avtomatic) O On View . ]
O 010 Unarmed 1402 Shotgur ©1 S O SummontCite Clothing/Other Deseriptian: =
! &4 Summon/Cited o
E N Fireerm@ - |50 Other Firearm O T O Taken into Custody - ——a
3] (Typenotstated) 2000 Lethal Cutting Insrument r';
| 120 Hundgun O {e-& Switchblade, Knifs, Erc.j Nickname: Height [ Weight | Hair Eyes =
| oo 300CTob/Black fack/Brass Kmuckles e | ose [ doriags R
T | Disposition of Arcestee under 18 O Handled With Depariment Bl Referred to Other Authority (1) 2y E
W B Arrestee 0 Suspect | Suspect Connected to Offense Number: 1.A 2.0 3.0 '
35 #1: (Last, First, Middbe, Sttt . Address: (Strect, City, State, Zip)
z | z H
X|D.0B. . 0O Male [ White O American Indian Phone (Home) Busincss Namc/Work Phone/School
X ;4 |0 Female 0 Black 0 Mispsnic
Lo QAsin i Unknown
Arrested Wais Armed With: (Check up to two) (Enter A in | Type of ATreats Atrest Charge:
Box'if Automatic) © ©0 On View
010 Unarmed 140 Shotgun D S O Summon/Cited Clothing/Other Deseription:
N0 Firearm O 150 Other Firearm 0 T 0 Taken inta Custody
(Type not sizted) 2083 Lethal Cutting Instrument . . —
120 Handgun O (c.g. Switchblade, Knifc, £16.) Nickname: N'clzh{_ Weight ! Hair Eyes
130 Rifle O 300CHub/Black Jack/Brass Knuckles ]
Victim: (Last, First, Middle, Suffix) I Phone (Home) Phone (Work) L.
i o
‘Address: (Sweer, Chty, State, Zip) D.o5. O Male O Wwhie O American fndin B
o O Female L1 Black [ Hispanic .
B O Asian___O Unknown AN,
Type af Victim: (Chack Only One) Victim Connected Ta | Injury Type: 13 Fatak Offense o
12 Individaal O Government Offense Number O Nonc O Minor Infury  #3 -
5| O Business 0 Religious .ag 1 Broken O Major Injury .
ZF13 Finaneial - O Society/Public 2.8 OPoss. Int Injuries O Loss of Teeth
J|ia Police O Unknown e - I3 Scvere Lacersrion 1 Unconscious  #3 —_—
i
-{ Relationship of Vietim {o Suspect (for multiple suspect relmonshi_ps cnter suspect number(s) in Spuce beside choice. Vietim Residence
. . 280 Employes O Community Residént
415 Spouse __ 060 Grandparent__, - 11D Step-Sidliag__ 200 Gaby-Siver (baby) __ 2901 Employer 3 Resides in the County
020 Common Law__ 070 Grandohild__~ * 120 Other Family__ 2411 Boy/Olrifiesid_ .~ 30@ Otherwise___ O Resides in the Soate. -
0303 Parent __ 030 In-Law___ 200 Acqosintance__ 250 Child of "BO” Above,__ 310 Victim/Suspesr__ 1 Out of Stte b
0481 Sibting___ 0901 Stepparent 210 Friend___ 260 Homosexos) Rel, __ 9303 Stranger,__ B Lok
05D Child__ 2 $OCI Stepehild . 2200 Neighbor, 275 Ex-Spouse. 95D Rela Urkn, own .
[ ame st First, M1, Suffie) RIS | Address (Street, City, State, Zip) D.0.B. [Home/Work Phone g
D= - pr— Zod 52227
o sz, Xt T CNCs S g h Al o3 whEBR LR 5t ]
> ] i b g2 PE e E
B0 TF, P lisip ot isse |T 4| g0 D, DoSod. 57 o3 PP ;_(f m
3| - / . 77 =
H L3
] Type/ Property Description - Include Make Model, Size, Type, Mo/DalYr B
“| Code | Qty | Drugs {Serial #, Bte, Drugs - Include Type, Quantity, Measurement Value Recovered
]
h N
)
a Inv | Make Muidel ' Style- | Year [ Color V.ILN. Lic. St. {'Lic. Yr.| License#t
" SUPERVISOR / ID # DATE /7 [LeinEatry Ent_ _ Remove By

§

ey s s
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08/15/2008 08:16 FAX 517 7884651 CITY OF JACKSON SDIE]

.“(b}‘{“

08-018080

REPORTING OFFICER: DETECTIVE DEAN SCHUETTE JR. /022
INCIDENT TYPE :. VOTER - FRAUD

INCIDENT LOCATION: 132 W. ADDISON ST.
CIRCUMSTANCES ;

Murphy and & second letter from a Lynn Fessel from the Jackson City
Clerka Office.

The letters referrsd to the multiple and guestionsble votex
registration applications which were provided to me along with the
letters and in toral there were six State of Michigean voter
registration applications. Each voter registration application had
the initials of AT in the wpper right hand corner. Thres of the
applications had the name of Arikkah Jimenez and the other three had
the name of Monique RBattle. The addrass of all six were the same of
132 W. Addison 5t., However reviewing the informacion on each
application the dates of birth were not the same for the same names.

Prior to tracking down both Jimenez and Battle I attempted to contact
Lynn Fessel and Susan Murphy with negative resultsg. I was informed
Murphy was on vacation and ¥ then lefc a2 meseage for Fessel.

I then reviewed both namss in .the AS400 where I'did find Jimenez and
Bactle. The address for Jimenez was in fact 132 W.. Addison gr_
through the City Police domputer system. The address for Battle was
505 Randolph 5& and both of these addresses were provided under the
voter details shests provided for both names ‘wnich is alsc attached to
this report, g

I attempted to contact individuals at 132 W. Addison St. however was
unable to. It did appear that someone was home however no one would
answer the door. I then checked with the reighbers where I wag
infoxmed that a Arikkah Jimenez nad longer lives on Addison St. and shs
does not know who the new occupants axe And Awrikah has been gone for
the last couple of weeks, T then mada contact with a Tesident . ac so0s
Randolph St. identified as Monique Battle.

I informed Battle why I was ar her residance which she stated ghe
still did not understand. I asked her if she had filled cut any votexr
registration forms which she spaid the only thing she filled out was
voter card in 2007 where she signed a form when she obtained a.
Michigan ID card at'the Searetary of State. T them shomed hex the
voter registration application foxm being all three of them with her
Asme and she £aid cthat those are false that she has never seen those
bafora axd cercainly has not filled those out. She chep Ppointed out
that that is not her writing, the. phone number is not hers, that

Attachment 10
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08/15/2008 08:18 FAX 517 7884651 CITY OF JACKSON Hoos

belongs to her cousin Arikkah Jimenaz and also the dates of birth are
all wrong.

Battle told me that she has no {dea who would have filled hexr
informdation out but once again has never filled out a form like thig
and that the signatures are not hers. She then provided me with 10
signaturgs that she did in fronmt of me on a piece of paper which was
obvicusly not the same that wag on the application forms.

Bactle told me that she wag just with her cousin Jimenez on the day
bhefore and Jimenez mever told her about anything like this and has ne
idea who could have done this. 'Bartle told me that she would assist
ue in this investigation if anything else is needed and prior to

departing she told me that rshe hag never lived at 112 W. Addision st.
thatt ghe has always been at 505 Randolph st.

Battle was able to provide me with'a locatiefi of.Jimenez ac she has
recently moved from W.. Addision St. .to Pringle Ave in the City of
Jackson. I cthen responded over to Pringle where I did in facr maks
contact with Jimenez. .

Jimenez was informed about the votexr registration applications that I
was investigiting which she told me that she doesn't kaow what T am
talking about. I them provided her with the three registration
applicacion forms which she immediately pointed out that the names are
spelled dncorrectly for her name and wirhout asking her questione shs
told me the hand writing that is on all thege forms is that of her
babies father who she identifisd as Anronic Johnson a parolee. She
told me thar she has never seen these reglatration applications nor
has she filled them out and that is without a doubt the handwriting of
Johnson.

I esked how sure she was and she told me 200% sure. I asked her how
ehe was so sure that hs would have done thip and she eaid not ohly is
it hig handwriting but when he got out of prison he was working at a

. Place in Detroit where he was getting paid to register pgopls to

vote. Jimsnez said that she caanot remenmbex the name of the rlace he
was werking however his parols officer would know this and he.is
currently locked wp on a parole violarion. She £0ld me that back in
May or June he did call har from Detzoit and wanted her sosial
security number which she refused to give him and now with me brining
this to hexr believed that it may have something te do with thig. ghe
further said that if she found aaything with his handwriting on it she
would call me as-that would alsa prove who did thia,

I aid speak with Lyrn Fespel who did retuin my call at approximately
4pm on this sane dace which she inquired about the investigation I
told her of my findings and would keen her notified.

00-018080
LETECTIVE D. SCHUETTE, -JR:13k
07/25/08, 1242 hours .

Attachment 10
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08/153/2008 08:17 FAX 517 7884651 CITY OF JACKSON

Supplement: 08-218080
Cage: Votex Fraud
Reporting: Det. Daan Schuette Jr.

Circumstances: Antonic Djuan Johknsen is currently
incarcerated at the Chanter Road facility which is the
Jackson County Jail. On 7/25/08 I did make contact with 2.
Johnson where an interview was completed. )

Prior to interviewing A. Johmson I completed a Statement of
Rights form with him. Mr. Johnson can read/write, he
obtained hiz GED, is mnot under the influsice, and doea feel
in control of nimself. I went through Mr. Johnasen's rights
with him which he did indicate that he understands and
signed the foxm to apeak with me.

Interview Antonio Johnson: I told him why T was rthere at
which point I showed him the voter registration applications
with the initials of AT in CThe upper corner. A. Johnson
said that those axe his initials and he is the one who put
them there.

A. Jobnson said that Quring thé time frame of May 2008
through June 13th, 2008 he wag working for a gwoup called
Acorh out of Detroit Michigan. A. Johnsen said that through
hig pogition, he was to xegister vorers and to keep his job
he nesded anywhere frem 10-15 Tegistrations each work day.

I asked A. Johnson why he. wonld £ill out Three forms for
both A. Jimenez and M. Battle. A. Johoson told me that in
certain circumerances this would be alright if Jimenez and
Battle did not réceive a voter card through the first form
completsd. Johnsem said that the wricing on each form is
his which I asked why be would sign Batrle's and Jimenez's
names. Johnson once again told me that if the persen he is
registering is not available he could sign their name. I
pointed out that the dates of births for the two are
differeat. A. Johsnod told me that each foxms completed he
wag on the phone with Battle and Jimenez and they would be
“ thé source of the informatlon that he wrote. down,

I asked A. Johnson. who was his supervisor at Acorn which he
identified as Latoya aAnderson, African-American,
approximately 24years of age. He did not have a contact
oumber for her or for the company. T asked A. Johoson if
his supervisor had him cxsate forms which he sald no.

ACTION: Supplement completed.
Case Closed 7/29/68
#022d3s .

Boos
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# ©08/15/2008 08:17 FAX 517 7684651 CITY -OF JACKSON . Boo7
NS~y s

e Z"ﬂ/»[’/\g; RPY. Y S

TS i Sieny Tty of Jackson. Michigan

27 LBy A gl . Poiice Department

STATEMENT OF RIGHTS

— .
To:%/ﬂ/"ﬂ >§mﬁ~/ /7;2:;44/‘ Incidert No.: O8"C/ssosch”

vy

Ti2 3nEy

Betn 7Y Susstions o make anv statement. veu must fully uncerstand vour righs:
_/f;’ou fave a nght ic ramain silent.
/ .
/;’Any‘khing you say can and will be used against you in a court of faw.

%{‘You have a right to consult with a lawyer before You answer any quastions or make any statemsnt and
1o have him present during questioning or while making a statemant, .

;{‘J/ If you cannot afford a lawyer, one will be appainted for you betfore quesﬁohing oratany time during
questioning, if you so desire, L. .

%’If you answer questions .or make any statement without consulting a. lawyer or having a lawyer
present,.you will still have the absolute right to stop at any time you wish and to answer no further -
questions or make no further statement, or you may atany time you wish stop answering quesions or

making any statemnent untit you consult with a lawyer or have a lawyer present during the guestioning.
(Signed) - Date Z STh s«
Officer

ACKNOWLEDGEMENT AND WAIVER

The above staterment of my rights has been read and explained to me, { have had an opporiunity 1o ask
questions concerning my rights, and | now fully understand what my rights ase. 1wish to answer guestions
or to.make a statement without first consulting with a lawyer and without having a lawyer present during
questioning. | walve my rights to remain sitent and to tha presence of a lawyer at this time, and | wish 1o

state that no promises or threats have been madg to me or

(Signed?\

{nst me or any others,

Dat _j_—ﬁzﬁ__

“INTHE PRESENGE OF:

TIME START _/* 25" 5 s
s Witness ’

v TMEEND 27573 45 oy

Witness . Place 44»//2: /an.
Reporting Officer %//‘Z’/ﬁ

(Form A #2 /02/98

Attuchment 10
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08/15/2008 08:18 FAX 517 7884651 _CITY OF JACKSON

PROPERTY REPORT FORM
JACKSON POLICE DEPARTMENT
216 E. WASHINGTON ST.

JACKSON COUNTY SHERIFF DEPARTMENT
212 W. WESLEY ST,
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Attachment 11

Application uses incorrect date of birth and incorrect
last four digits of the Social Security number.
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State of Michigan Voter Registration_ Application’
and Michigan Driver License/Personal Identification Card Address Change Form

1 answer Are you a citizen of the United States of America? 4@/Yes D No

Attachment 11

Wil you be 18 years of age on or before election day? O%s ONo

> If you responded No to either of these ] do NOT plete this form.

2 complete applmatlon .

Last Name First Name Middle Name

_ Rcsks . ' . Kayrene

Address where you ive — house number and sreet/road Apt. NoJ¥ot No.

225 ;D&(ﬂ"ff (’_4‘

Telephone cotinre

ety o o

Township where you live ) Courity where you five

— .. e cee e
if different "> For use an Driver License/Personal ID and Voter Registrat

Mafling Address

" AMale ©3Female

/e box and provide appropriate AUMbCT

D Fhave a siate issued driver license or personal IDcard # ..

") 1 do not have a state issued driver license or personat.iD card. The last four digits of my Social Security Numbcr are

> | do not have a state issued driver license, 8 state Issued persanal 10 card or 2 Social Security Number.
An D nurnber will be assigned to you for vater registragiu'n purposes.

Are you still registered to vose at your last addross? ,{'Yes ONo > Don't Know if “Yas™ or "Uon't Know " arnter ¢
Previous Street Address L2 - " ity or > Township of ‘Courty
Gl dotrec i
State Zip Code chxsmred under name nf i lf/z.rsm thait above *
AL o Y L
P . . e
3 read, sign and date . : R
C— X ) G/%(oF
T certify that: : ignamre of Applicar Date’

=1 am a citizen of the United States.

— | am a resident of the State of Michigan and will be
at feast a 30-day resident of my city or (ownshkp by
election day.

~ I will be at teast 18 years of age by etection day.

— Fauthorize canceliation of any, previous registration.

— The information | have provided is true to the best
of my knowledge under penalty of perjury. If | have
provided faise information, $ may be subject to a fine
or imprisonment or both'under federal or. state Jaws. EEFORE MAILING. REMOVE TAPE AND FOLS 1M HALF 1O SgAL CL

ignature of Applicant T 7M<’ h W/ 6

Sign and date hoth spaces provided above.

-
20 ;(g ((:///Mj(ag?:
£ you do ot ot have s house of seet address, describe location where you five — cross streets or roads, landmarks, etc.

Pl bl
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Attachment 12

Two applications dated 20 days apart for same
individual appear to have different handwriting styles
and signatures. The applications were received by the
clerk’s office the same day.



SEP-88-2008  14:46

1 ahswaer,

Will you be 18 years of age on or before election day?

> if you responded No 1o either of thess

2 complete spplication

SPRINGFIELD Tup
State of Michigan Voter Registration Application
and Michigan Driver License/Perscnal Identification Card Address Change Form

66

/s
[RAVD

249 634 2316

do NOT plete this form.

~

Are you a citizen of the United States of America? s .. O No S
=1

Yes O No =

e

<

Ty

Jiise)

mierel

Add@: %& ous live ~— housg aurmber and street/road
X Nei

Apt. NosLot No,

LASNO)

CEWDQUKS"%@

Telephone optioas

Zip Coda
Ml

If you do not have & housos street address, describe location whora you (ive — 1058 Sireets of roads, Tandmarke, oo,

'Muy or O Township where you live

Schoo! District ifkiown

County mma d

Mailing Address if different O For use on Driver License/Personal ID and Voter Registration O For use on Voter Registration only

S (53

ya
Me OFemale

1D Number check applicable tiox and provide appropriate nurmber

O I have a state Issued driver license or personal ID eard #

!;/;m not have a state issued driver Jicense of personal ID eard. The fast four digits of my Social Security Number are

tate

1 do not hava a state issued driver license, a state issued personal 1D eard or a Socia Security Number.
An ID aumber wif e assigned 10 you for voter regisiration pumoses.

Are you still registered to voie at your last address?

OYes, ONo 'O Don'tKnow If “Yas” or “Don't Know - enter previous cdress

* Pravious Street Address HECENED

O City ‘ar O Township of County

State

AU 27 2008

Zip Code Registered under name of 'if different than above

SPAIN ;
CLERK'S OFFICE

read, sign and date

3

1 cartify that:
— lam a citizen of tha United States.

= { am a residert of the State of Michigan and wilt be
at least a 30-day resident of my city or township by
election day. -

=1 wliltbe at least 18 years of age by elaction day.

— | authorize canceltation of any pravious registration.

— The Information 1 have provided is trus 6 the best
of my knowrledge urler penatty of perjury. if.| have
provided faise information, | mey be subject to a fin
or imprisonment or both Under federa! of state fawrs.

o Y \‘
T fAS

Dare 7 |

s el

anire of Applicar

ire of Applicant

J

Sign and date hoth-spaces provided shove.

BESORE MAILING, REMOVE TAPE AND FOLD N HALF TO SEAL CLOSED
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16 F.83-83
SEP-5-20P8 . 14146 SPRINGFIELD TWP 248.634 23

Send! to S/7 24) -2 75

State of Michigan Voter Registration Application

and Michigan Driver License/Personal Identification Card Address Change Farm

1 answer

Are you a citizen of the United States of America? g:es QO No

Witl you be 18 years of age on or before election day?

> If ynu'responded No to either of these i da NOT

es O No

2 corplete application

this form.

Last Namg
~

Koay

First Name

Sered

o)

Addrass whera you live — house number and saes t/raad

L Lat02 Mitfin

Ci[y—\

Mailing Address if difFerent

Apurs A/z
It you da not have ouse of streel address, describe iocation whera Yyou tive —

O City or O Townsiip where you Tve

e PEyix)

Apt, NoJLot No.

Zip Code
Ml

Telephone oprionar

@oss straets or roads, Jandmarks, etc.

Caunty where you live

, fonct

Schaot District i known

O For use on Driver License/Personal [0 and Voter Registration O For use on Voter Registration only

Date of Birth - Bfale OFemalo

1D Number ‘check spplicabla box and provide appropaate number
D lhave a state issued driver license or personat ID card 2 e Stato
D $donot have & state issued driver ficense or personal ID card. The lest four digits of my Social Security Number ara i:

O ldonat have 2 state issued driver license,

@ state issund personal ID card or a Social Security Number.

‘An 1D number will be assigned to you for vorer registation purposes.

Are you still ragisterad to

—
Vvole at your Jast address?

Previous Straet Address

REGENED

State

—
OYes ONo' ODon'tknaw If “Yes” or “Dorr't Know ™ enty

er previous address

O City or OTownshlp of County

Zip Code Ragistered under name of I different than above
27 709}

Attactiment 12

SPRAINGFIELD TP .

CLERK'S OFRICE d
3 rea

e —_—

d, sign and date - ;
22 _rend, cign an b/ |
! certify that: 4

= lam s cithen of the Uni|

oY

Sinnatiiem of Annlioant
ted States,

= 13m a resident of the Steta of Michigan and wili be X v
2t Jeast a 30:day resident of my clty or townshlp by —

election day,

! wilt be at feast 18 years of age by slection day. k

T ! authorize cancallation of any previous reglsgration.
—The information | have Provided is tre 1o the best

of my knewledga upder
provided fajse infarmati

or imprisonment &5 boln under federal or state Jaws,

Penalty of parjury. I have Sign and date both spaces providad above,
on, | may be subject to a fine

—

.7_50/5? }

Nata

BEFORE MAILING, REMOVE TAPE AND FOLD IN HALE-TO SEAL CLOSED,
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Mr. McCARTHY. Part of this will probably answer some of the
questions of my colleague, Mrs. Lofgren.

This section right here is just from the Department of Elections,
State of Michigan—pertaining to ACORN, whereas some of these
applicants, 15 years old, 7 years old, lives in Canada, but—could
answer a lot of questions you had of my colleague, Mr. Frank, as
well.

But today this hearing and these panels really is something
House Administration has been looking at over the last 2 years. We
have had a contested election we have studied. We have gone
through looking at voter fraud.

We have also looked at—which I am very interested in hearing
in the second panel, Mr. O’Leary—also those who are being denied
their right to vote are Servicemen and women. You will find today,
and hopefully many will listen, that a number of those votes are
not counted. They arrived too late—these are our brave men and
women serving overseas. And I think when you think about defend-
ing this country and the right to participate in an election, we can
actually do a lot more. We can do a lot better. And we have 41 days
to go.

We have had a hearing on a number of bills. One, the MVP Act,
I think will solve a lot of the problems as we look forward.

But the hearing today, we will look at the voter fraud. We will
also look at the eligibility and making sure all of the votes are
counted and that those serving in other parts of this world defend-
ing this Nation have the right to vote, as well.

And I thank you, Mr. Chairman. I yield back.

Mr. CoONYERS. Thank you very, very much.

We also have our good friend from the Judiciary Committee, Jim
Jordan of Ohio. Did you have any comments you would like to
make at this time, sir?

Mr. JORDAN. No, thank you, Mr. Chairman. I will have some
questions later.

Mr. CONYERS. All right. Very good.

And we also have Charles Gonzalez, distinguished Member from
Texas on the Elections Subcommittee. We would like to welcome
him here to Judiciary and ask if he has any comment.

Mr. GoNzALEZ. [OFF MIKE]

Mr. CoNYERS. Thank you very much.

We have some distinguished witnesses in the first panel: Mr.
Lewis, Mr. Suleman, Mr. Farrell, and Mr. Cortés.

Pedro Cortés is the current secretary of the Commonwealth of
Pennsylvania. He is also the chief election official and president of
the National Association of State Secretaries. Before that he was
executive director of the Pennsylvania Governors’ Advisory Com-
mission on Latino Affairs and served with the Pennsylvania State
Civil Service.

We welcome you. All witnesses’ testimony will be included in the
record. And we invite you to begin our discussion today. Welcome
to the Committee.
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TESTIMONY OF PEDRO A. CORTES, SECRETARY OF THE COM-
MONWEALTH OF PENNSYLVANIA, PRESIDENT, NATIONAL AS-
SOCIATION OF SECRETARIES OF STATE (NASS)

Mr. CorTES. Thank you, Mr. Chairman.

Good morning, Chairman Conyers, Chairwoman Lofgren, Rank-
ing Member Franks, Chairman Nadler, Ranking Member McCar-
thy. I am honored to be here today to testify in two capacities: as
Pennsylvania Secretary of State and chief election official; and as
president of the National Association of Secretaries of State, also
known as NASS.

I would like to discuss the states’ readiness for the November
2008 election, including efforts in Pennsylvania.

The Nation’s state chief election officials have been working hard
to ensure eligible voters will have a positive voting experience and
an election that is fair, accurate, accessible and secure. There has
been a dramatic increase in voter registration figures, and pre-
dictions of high turnout. Nearly 58 million Americans voted in the
2008 presidential primaries. I am here to report that state election
officials take their responsibilities seriously, and that the states
will be prepared for a potential record turnout in November.

NASS proactively conducted a survey of all states’ chief election
officials. Our objective was to gain insight into the states’ efforts
to inform and prepare voters, increase and facilitate voter partici-
pation, ensure that polling places run smoothly on Election Day,
and communicate election results to the public. The NASS report,
which is being released today, is titled, “Engaging the Energized
Electorate: NASS Survey on State Preparations for the 2008 Presi-
dential Election.” I have copies of that report available with me.

The survey responses demonstrated the states have concentrated
their preparations in three major areas: one, voter participation;
two, polling place management; and three, election results report-
ing.

First, to enhance voter participation, states are conducting vig-
orous statewide public outreach campaigns to inform voters about
everything from registration deadlines to identification require-
ments and absentee or early voting options. A growing number of
states are using the internet and social networking sites such as
YouTube and MySpace. Many states, including Pennsylvania, are
also offering tools such as polling place locators, voter registration
lookups, and provisional ballot trackers.

Others have targeted outreach efforts to mobilize young voters,
senior voters, voters with disabilities, military and overseas civilian
voters and alternative language voters, among others.

The second area of preparation, polling place management and
operations, seeks to ensure the positive experience on Election Day.
Efforts in this area include broadening the pool of potential poll
workers by seeking students, bilingual citizens, private sector and
state employees; maintaining consistency in poll worker training;
and establishing standards to provide assurance that poll workers
are properly equipped to administer voting, handle emergencies,
and use election systems.

Finally, states are enhancing election results reporting features
for 2008 while maintaining transparency to boost voter confidence.
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This is done via new interactive Web sites and through laws en-
acted for improving post-election audits and audit procedures.

NASS also created CanlVote.org, the association’s nonpartisan
Web site that serves as a portal to state and local election sites.
In addition to voter registration lookups and polling place locators,
voters can use the site to find state-specific information on polling
place hours, voter registration deadlines, identification require-
ments and how to become a poll worker.

In my home state of Pennsylvania, election officials remain com-
mitted to eliminating barriers to voting and to conducting fair, ac-
curate, accessible and secure elections. The Department of State,
working closely with the Commonwealth’s 67 counties, is building
upon the lessons of the primary to prepare for November 4.

One way we are preparing in Pennsylvania is through the use of
technology. For example, the Commonwealth has benefited from
the Statewide Uniform Registry of Electors, more commonly known
as SURE. SURE is the centralized voter registration and election
management system used by the counties and the department to
ensure the accuracy and integrity of the Commonwealth’s voter
registration records. All 67 counties have used SURE since 2006.
The innovative use of technology gives counties increased flexibility
for more employees to enter voter registration data.

Pennsylvania also values voter education. The Department is
proud of Ready.Set.Vote, an interactive voter education campaign
that features television, radio, print, online and out-of-home adver-
tising. The campaign’s goal is to ensure that Pennsylvania voters
are familiar with voting processes, rights and technology.

An important component of this campaign is VotesPA.com, the
Commonwealth’s online voting information and resource center.
Through VotesPA.com, Pennsylvanians can find information about
voting rights and procedures, locate directions to their polling
place, and may even sign up for election-related reminders sent di-
rectly to their mobile devices.

In August, Pennsylvania adopted an innovative, secure online
tool offered by the Federal Voting Assistance Program at the De-
partment of Defense that provides military and overseas citizen
voters the option of requesting and/or receiving absentee ballots
electronically through the Federal program’s Web site. As of today
34 counties, including Philadelphia and Allegheny, have availed
themselves of this program.

These are only a few examples of the many election initiatives
underway in Pennsylvania and throughout the United States.
Based on these preparations, I am confident that the Nation, in-
cluding Pennsylvania, will be well prepared for the general election
and that we will have a well-informed electorate.

On behalf of my colleagues at NASS, thank you for your support
in safeguarding our most fundamental right of citizenship. I appre-
ciate your invitation to testify today. Thank you.

[The prepared statement of Mr. Cortés follows:]
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PREPARED STATEMENT OF PEDRO A. CORTES
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Testimony of Hon. Pedro A. Cortés, Pennsylvania Secretary of State, and

President, National Association of Secretaries of State

Before the Subcommittee on Elections of the Committee on House Administration and the
Subcommittee on the Constitution, Civil Rights and Civil Liberties of the Committee on the
Judiciary - Joint Oversight Hearing on Federal, State and Local Efforts to Prepare for the
2008 General Election

Good moming, Chairwoman Lofgren (D-CA), Ranking Member McCarthy (R-CA), Chairman
Nadler (D-NY) and Ranking Member Franks (R-AZ). | am honored to be here today to testify in
two capacities: as Pennsylvania Secretary of State and chief election official; and as President of
the National Association of Secretaries of State (NASS). 1 would like to discuss states’ readiness
for the November 2008 election, including our specific efforts in Pennsylvania. T will begin by

discussing national efforts.

The nation’s chief state election officials, 39 of whom are represented by NASS, have been
working hard to ensure eligible voters will have a positive voting experience and an election that
is fair, accurate, accessible and secure. To achieve this in a presidential election year is a
challenge given our decentralized electoral system that includes an estimated 7,800 local election
jurisdictions, 200,000 polling sites, 2 million poll workers and, for this year, somewhere between

125 and 200 million voters.

Dramatic increases in registration figures and predictions of high turnout are driving state
preparations this year. Nearly 58 million Americans voted in the 2008 presidential primaries.
Based on the successful outcome, there is every indication that states will be fully prepared for a

potential record turnout in November.
Recognizing the widespread interest in what states are doing to prepare for the general election,

and the tendency for reports and news stories to focus on what could go wrong, NASS conducted

a survey of all the chief state election officials. Our objective was to gain insight into the states’

- Page 2 of 2 -
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efforts to inform and prepare voters, increase and facilitate voter participation, ensure that
polling places run smoothly on Election Day and communicate election results to the public.
The NASS report, which is being released today, is titled, Fngaging the Fnergized FElectorate:
NASS Survey on State Preparations for the 2008 Presidential Election.

Here is what the state survey responses demonstrate:

During the last several years, states have overhauled their election systems under the Help
America Vote Act of 2002 (HAVA) and successfully introduced major election-administration
reforms on everything from voting systems to statewide voter registration databases, provisional
voting, poll worker recruitment and training, and more. As part of these efforts, they have
introduced innovative election practices that build upon HAVA’s requirements while at the same

time addressing the unique history, tradition and legal structure in each state.

This year, the states have concentrated preparations in three major areas: voter participation,

polling place management and election results

First, since the 2006 midterm elections and the passage of HAVA’s deadlines, states have made
progress in providing resources and coordinated-messaging designed to enhance voter
participation. States are conducting vigorous, statewide public outreach campaigns to inform
voters about everything from registration deadlines to identification requirements and absentee
or early voting options. A growing number of states are using the Internet and social networking
sites to share their message with voters. For example, the Missouri Secretary of State’s office
has a 3 Minute Guide to Voting in Missouri that they first featured on their state website, and
then also posted to YouTube and MySpace. Similarly, Arizona plans to address questions on

ballot measures and the voting process through statewide town hall meetings.

Due to the use of statewide voter registration databases, states are offering online tools such as
polling place locators (in 40 states), voter registration lookups (in 29 states) and provisional

ballot trackers (in 18 states). In a number of states, including Delaware, Washington and my

- Page 3 0of 3 -
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home state of Pennsylvania, voters can use online tools such as polling place locators to get

maps, driving directions and parking details.

Many states have further introduced targeted outreach efforts to mobilize young voters, senior
voters, voters with disabilities, military and overseas civilian voters and alternative language

voters, among others.

For individuals unable to wait in line on Election Day, or for those who do not wish to wait,
many states have adopted early or absentee voting. Thirty-one states allow in-person, absentee
voting before the election and twenty-eight states allow absentee voting by mail, without the
prerequisite of demonstrating a legal excuse. Where available, these options will reduce lines on

Election Day.

The second area of preparation, polling place management and operations are largely a function
of local government, although states are helping cities and counties prepare to handle the rush of
voters at the polls. The goal is to ensure a positive experience on Election Day. This
collaboration is aimed at broadening the pool of potential poll workers by seeking students,
bilingual citizens, private sector and state employees. It also promotes uniformity in training
volunteers through online instruction, video refresher resources and extensive statewide

conferences.

For 2008, consistency is the hallmark of state poll worker training efforts. California has
established a Task Force on Uniform Poll Worker Training Standards to provide
recommendations and to ensure that all of the state’s poll workers are properly equipped to
administer voting, handle emergencies and use election systems. Minnesota has a detailed
procedures guide and training video for all counties. Iowa has a three—day poll worker
certification program which is held in each jurisdiction across the state. A number of states also

provide online poll worker training.

Increased polling place efficiency measures, such as the adoption of electronic poll books, are

also enabling states to improve administration and enhance customer service. These initiatives

- Page 4 of 4 -
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complement states’ intensive contingency planning, expanding the scope of their efforts beyond
natural disaster and security threats to include strategies for dealing with equipment breakdowns,

ballot shortages, long lines, poll worker shortages and other election-related scenarios.

In many states, election officials are either increasing the number of ballots they order or
encouraging localities to do so in anticipation of high voter turnout in November. For example,
precincts in Ohio that use Direct Recording Electronic (DRE) systems must provide backup
paper ballots in an amount equal to 25% of the precinct turnout in 2004. Voters waiting in line
must also be informed that they can choose to vote using the paper ballot if they do not want to

wait for a DRE machine.

Finally, states are offering enhanced election result reporting features for 2008 and shoring up
post-election auditing and reporting procedures to maintain transparency and boost confidence in
election outcomes. While states like Minnesota and Kentucky have been providing this
information for some time, Missouri recently employed new mapping and graphics features on
its Election Night Reporting Web site, which aids the media and campaign officials when
analyzing the information and results provided. Twenty-three states have existing laws for post-

election audits, and other states are seeking to establish or improve audit procedures.

NASS also created CanlVote.org, the association’s nonpartisan Web site that serves as a portal to
state and local election sites. In addition to the voter registration lookups and polling place
locators, voters can use the site to find state-specific information on polling place hours, voter

registration deadlines, identification requirements and how to become a poll worker.
In addressing the preparations specific to my home state of Pennsylvania, I can assure you that

we remain committed to eliminating barriers to voting and to conducting fair, accurate,

accessible and secure elections.

- Page 5 of 5 -
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The Department of State, working closely with the Commonwealth’s 67 counties, is building

upon the lessons of the primary to prepare for November 4™,

One way is through the use of technology. For example, Pennsylvania has benefited from the
Statewide Uniform Registry of Electors, more commonly referred to as SURE. SURE is the
centralized voter registration and election management system used by the counties and the
Department to ensure the accuracy and integrity of the Commonwealth’s voter registration

records. All 67 counties have used SURE since 2006.

Over the last two years the Department has worked diligently to increase the system’s capacity to
process records. During the primary, the SURE system performed well and enhancements
continue to be implemented. A public portal allows voters to find their own registration and
polling place information on the Department’s Web site. A separate county portal enables
elections staff to view and certify voter registration statistics, enter and track provisional ballots
and enter election night returns. The innovative use of technology gives counties increased
flexibility for more employees to enter voter registration data. This additional data entry

capability is helping counties complete the task of entering new voter applications.

With less than two weeks until the October 6™ registration deadline, more than 8.5 million
Pennsylvanians are registered to vote in the election and thousands more are submitting their
applications. SURE technology has streamlined the registration process and has improved the

ability to provide timely confirmation.

Pennsylvania also values voter education. The Department is proud of Ready.Set.Voie, an
interactive voter education campaign that features television, radio, print, online and out-of-home
advertising. Ready.Set.Vote. has empowered us to communicate with a diverse audience,
including military members, college students and persons with disabilities.  Specific
advertisements were created in Chinese, Korean and Spanish. The campaign’s goal is to ensure

that Pennsylvania voters are familiar with voting processes, rights and technology.

- Page 6 of 6 -
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An important component of this campaign is VotesPA.com, the Commonwealth’s online voting
information and resource center. Through VotesPA.com, Pennsylvanians can find information
about voting rights and procedures, locate directions to their polling place and may even sign up
for election-related reminders sent directly to their mobile devices. With ten different voting
systems being used throughout the Commonwealth, understanding how to use the specific voting
system provided at one’s polling place is essential for a voter to efficiently and successfully cast
his or her ballot. One of the key features of VotesPA com is the availability of demonstration

videos for each voting system, specific to any given voter’s county upon request.

In August, Pennsylvania reviewed an innovative, secure online tool offered by the Federal
Voting Assistance Program at the Department of Defense that provides military as well as
overseas civilian voters the option of requesting and/or receiving absentee ballots electronically
through the federal program’s Web site. Pennsylvania counties are encouraged to participate in
this initiative, which helps simplify military and overseas voting. As of today 34 counties,

including Philadelphia and Allegheny, have availed themselves of this program.

The large volume of voters also magnifies the importance of poll worker training. Historically,
issues that have arisen during Election Day have been primarily due to human error. As
referenced earlier, adequate poll worker training can minimize this possibility and ensure that the

elections are administered smoothly.

This year, the Department of State produced a new DVD titled, £lection Officials Training
Program. This video was made available to all counties to supplement their training efforts and
is also available to view online by visiting the Department’s Web site, www.dos state pa.us, and
selecting Flections. A second video will be launched next week with emphasis on training

election officials to assist voters with disabilities.

Building upon best practices that were implemented in the Pennsylvania primary, the

Department continues to communicate to the counties recommendations for handling high voter

- Page 7 of 7 -
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turnout. Sufficient staffing throughout the entire process is key, as well as ordering ample

supplies of absentee ballots and optical scan ballots in the counties that require them.

Pennsylvania encourages its counties to have sufficient provisional ballots and emergency
backup paper ballots on hand each election. In addition, counties are customarily reminded to be
prepared to handle unexpected polling place emergencies such as power outages, inclement

weather, fires, water damage and flooding.

The Department also continues to improve its reporting of unofficial election results after the
close of the polls. For the April primary, a direct interface for electronic reporting using the
SURE county portal was employed by 20 counties. More than 50 counties will participate in

November.

These are but a few examples of the many initiatives underway in Pennsylvania and throughout
the United States. Based on these preparations, [ am confident that the nation, including
Pennsylvania, will be well prepared for the General Election and that we will have a well-
informed electorate. On behalf of my colleagues at NASS, thank you for your support in

safeguarding our most fundamental right of citizenship.

I appreciate your invitation to testify today and welcome your questions at this time.

- Page 8 of 8 -
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Mr. CONYERS. Thank you, sir. Did you want to put the report!
in the record?

Mr. CorTES. If I may, I would like to do that, Mr. Chairman.

Mr. CONYERS. All right. Without objection, so ordered.

[The information referred to follows:]

1The NASS report printed in this hearing record is a revised version of the original report
referred to by the witness. The revised version of the report was the electronic version of the
file available at the time of the printing of this hearing.
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Mr. CoNYERS. Now, this is a new report. Did it just come out
today or yesterday?

Mr. CORTES [continuing]. Today.

Mr. CONYERS. Today. You are——

Mr. CORTES. The report is a survey of all the states, the 50 states
and the District of Columbia, that reports on the various steps that
the states are taking to first, inform voters about their rights and
the rules of voting and engaging those voters; second, ensuring that
voters have a smooth and fair experience at the polls on Election
Day; and third, to ensure a report on increased capabilities to accu-
rately report results on election night.

Mr. CoNYERS. Thank you.

The Deputy Assistant Secretary of State and the Director of Elec-
tions for Ohio Secretary of State Jennifer Brunner is Mr. David
Farrell. We welcome you here today. You oversee the election sec-
tion, the campaign finance section, and the field staff section. He
was formerly a member of the Clark County board of elections for
7 years, and the chairman of the board for 3 years before that.

Welcome to this hearing.

TESTIMONY OF DAVID M. FARRELL, DEPUTY ASSISTANT SEC-
RETARY OF STATE AND DIRECTOR OF ELECTIONS, OFFICE
OF THE OHIO SECRETARY OF STATE

Mr. FARRELL. Thank you.

Good morning, and thank you for the opportunity to offer testi-
mony on Ohio’s state and local efforts to prepare for the 2008 gen-
eral election.

The state of election system in Ohio has come a long way since
Secretary Brunner took office in January of 2007. Between that
time and now, Secretary Brunner has taken substantial efforts to
examine, strengthen and continually adjust and make improve-
ments to the elections system. Evidence of our successes can be
found by looking at Ohio’s March primary election, where we had
a 46 percent turnout and over 500,000 absentee voters, despite ex-
periencing severe weather problems and other emergencies.

Chair Lofgren, I would like to offer into the record the March
2008 Ohio primary election report, which fully details the signifi-
cant advancements Ohio has made in its elections system since
Secretary Brunner came into office.!

Mr. CoNYERS. Without objection, so ordered.

Mr. FARRELL. Thank you.

With November 4 approaching, there is great work to do in Ohio
in every county, and we are getting that work done. This will be
a historic November election, and in Ohio, where we can realisti-
cally anticipate a statewide turnout of 80 percent, Secretary Brun-
ner has focused on three objectives: preparation, partnership and
success.

Secretary Brunner is focused on strengthening Ohio’s voter oper-
ations, which is the nuts and bolts of elections administration. She
understands that given the technological advances made over the
last decade and the implementation of the Help America Vote Act

1The information referred to, because of its voluminous size, is not being reprinted in this
hearing but can be accessed at http:/www.sos.state.oh.us/SOS/elections/electResultsMain/
2008ElectionResults.aspx.
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of 2002, also known as HAVA, getting voter operations right is cru-
cial. She has made great strides in this respect.

For example, to equitably apply Ohio’s elections laws to all vot-
ers, Secretary Brunner implemented an aggressive statewide poll
worker training program, which includes an interactive, online poll
worker training component. She created and made available a
quick reference guide for all poll workers to use on Election Day.
Secretary Brunner also issued a directive which provides minimum
standards for poll worker training for all counties.

In addition, Secretary Brunner made compliance with the Ameri-
cans with Disabilities Act of 1990 a priority for all Ohioans. While
the Act has been law for 28 years, Secretary Brunner was the first
chief elections officer of the State of Ohio to provide the 88 county
boards of elections with an easy-to-use checklist that permits local
boards to confirm their compliance. We thank Congress for pro-
viding ADA grant dollars to Ohio and allowing us to make avail-
able $500,000 in funds to address ADA concerns at polling places
in 2008.

Secretary Brunner and local boards of elections are also pre-
paring for any problems that may arise on or before Election Day.
In 2004, Ohio became the unfortunate poster child for long lines at
polls and concerns about voter disenfranchisement. Secretary Brun-
ner has taken a number of steps to address long lines and a host
of other issues that cut to the core of voter confidence in our elec-
tions.

First, a key “best practice” focus has been backup paper ballots
for counties using direct recording electronic voting machines, also
known as DREs. In the March primary election, these backup
paper ballots made the difference for polling places impacted by se-
vere weather, power outages, and machine problems. Secretary
Brunner was very supportive of Chair Lofgren’s bill, H.R. 5803,
which would have provided funding for states to provide backup
paper ballots. Although that bill did not pass, in Ohio we will uti-
lize HAVA funds to reimburse boards of elections for the cost of
backup paper ballots equal to 25 percent of the turnout in that pre-
cinct in 2004 for this November 4 election.

Second, we have also provided boards of elections with a formula,
developed by the Ohio General Assembly and based on HAVA, for
the equitable distribution of voting machines on Election Day. This
will help us find problems with distribution plans ahead of time
and assure a scientific, facts-based approach to allocating voting
machines for Ohioans.

Secretary Brunner’s preparation efforts also include making sure
that voting is secure. This spring, our office brought together a bi-
partisan working group to craft best practices for election security.
From the board of elections office to the ballot box and back again,
we have created a suite of directives that provide “best-in-class” se-
curity for Ohio’s voting systems.

Those directives include security at the polling place and board
of elections offices; minimum storage; security access and inventory
control requirements for voting systems equipment at boards of
elections; voting machine delivery requirements; chain of custody
for ballots; and security for voting equipment supplies.
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Secretary Brunner also required boards of elections to end the
practice of so-called “sleepovers” for voting machines in Ohio, and
we are now phasing in secure machine transport for every county
in Ohio.

Between now and November 4, we in Ohio will all be focused on
preparing for success. We are confident that state and local election
officials can address any new set of problems that may arise be-
cause we have established a partnership that works to get things
done.

Thank you.

[The prepared statement of Mr. Farrell follows:]



184

PREPARED STATEMENT OF DAVID M. FARRELL
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SLCRETARY O STATLE JENNITR BRTUUNNLR

David Farrell
Deputy Assistant Secretary of State and Director of Elections
On Behalf of Ohio Secretary of State Jennifer Brunner

Testimony before the United States House of Representatives Subcommittee on Elections of the
Committee on House Administration and the Subcommittee on the Constitution, Civil Rights and Civif of
the Committee on the Judiciary

Good morning Chair Lofgren, Ranking Member McCarthy, and distinguished members of the House
Subcommittee on Elections and Chair Nadler, Ranking Member Franks, and distinguished members of
the Subcommittee on the Constitution, Civil Rights and Civil Liberties of the Committee on the ludiciary.
Thank you for the opportunity to offer testimony on Ohio’s state and local efforts to prepare for the
2008 general election. | am David Farrell, Deputy Assistant Secretary of State and Director of Elections
for Ohio Secretary of State Jennifer Brunner.

The state of the elections system in Ohio has come a long way since Secretary Brunner took office in
January 2007. Between that time and now, Secretary Brunner has taken substantial efforts to examine,
strengthen and continually adjust and make improvements to the elections system. Evidence of our
successes can be found by looking at Ohio’s March primary election where we had a 46% turnout and
over 500,000 absentee voters despite experiencing severe weather problems and other emergencies.
Chair Lofgren, | would like to offer into the record the March 2008 Ohio Primary election report, which
fully details the significant advancements Ohio has made in its elections system since Secretary Brunner
came into office.

With November 4" approaching, there is great work to do in every Ohio county, and we are getting that
work done. This will be a historic November election, and in Ohio, where we can realistically anticipate
a statewide turnout of 80%, Secretary Brunner has focused on three objectives: Preparation, Partnership
and Success.

Secretary Brunner is focused on strengthening Ohio’s voter operations, which is the nuts and bolts of
elections administration. She understands that given the technological advances made over the last
decade and the implementation of the Help America Vote Act of 2002 (HAVA), getting voter operations
right is crucial. She has made great strides in this respect. For example, to equitably apply Ohio’s
elections laws to all voters, Secretary Brunner implemented an aggressive statewide poll worker training
program, which includes an interactive, online poll worker training component. She created and made
available a quick reference guide for poll workers to use on Election Day. Secretary Brunner also issued
a directive (Directive 2008-77), which provides minimum standards for poll worker training.

In addition, Secretary Brunner made compliance with the Americans with Disabilities Act of 1990 {ADA)
a priority for all Ohioans. While the Act has been law for 28 years, Secretary Brunner was the first chief
elections officer of the State of Ohio to provide to the 88 Ohio county boards of elections an easy-to-use
checklist that permits local boards to confirm their compliance. We thank Congress for providing ADA
grant dollars to Ohio and allowing us to make available $500,000 in funds to address ADA concerns at
polling places in 2008.




185

Page20of2
Written Testimony

Secretary Brunner and local boards of elections are also preparing for any problems that may arise on or
before Election Day. In 2004, Ohio became the unfortunate poster child for long lines at the polls and
concerns about voter disenfranchisement. Secretary Brunner has taken a number of steps to address
long lines and a host of other issues that cut to the core of voter confidence in our elections.

First, a key “best practices” focus has been backup paper ballots for direct recording electronic voting
machines (DRE) counties. In the March primary election, these backup paper ballots made the
difference for polling places impacted by severe weather, power outages, and machine problems.
Secretary Brunner was very supportive of Chair Lofgren’s bill, H.R. 5803, which would have provided
funding for states to provide backup paper ballots. Although that bill did not pass, we will utilize HAVA
funds to reimburse boards of elections for the cost of backup paper ballots equal to 25% of the turnout
in that precinct in 2004 for the November 4" election.

Second, we have also provided boards of elections with a formula, developed by the Ohio General
Assembly and based on HAVA, for the equitable distribution of voting machines on Election Day. This
will help us find problems with distribution plans ahead of time and assure a scientific, facts-based
approach to allocating voting machines for all Ohioans.

Secretary Brunner’s preparation efforts also include making sure that voting is secure. This spring, our
office brought together a bi-partisan working group to craft best practices for elections security. From
the board of elections office to the ballot box and back again, we have created a suite of directives that
provide “best-in-class” security for Ohio’s voting systems. Those directives address security at the
polling place and board of elections offices; minimum storage, security access and inventory control
requirements for voting systems equipment at the board of elections; voting machine delivery
requirements; chain of custody for ballots; and security for voting equipment supplies. Secretary
Brunner also required boards of elections to end the practice of so-called “sleepovers” for voting
machines in Ohio {Directive 2008-68), and we are now phasing in secure machine transport for every
county in Ohio.

Between now and November 4™, we in Ohio will all be focused on preparing for success. We are
confident that state and local election officials can address any new set of problems that may arise
because we have established a partnership that works to get things done.

This partnership is the cornerstone of elections in Ohio. Ohio’s voting system was established to
recognize the inherent tensions between political parties and to use that tension as a check and balance
on the process. | will say that it is refreshing to work for a Secretary of State like Jennifer Brunner who
has stated unequivocally that her efforts are focused not on any party, any re-election or other
affiliation, but rather, on making Ohio’s election system the best it can be. Indeed, our focus is on what
we all do in public service — serve people for their greater good.

Success in November is what this is all about. Every meeting we hold, every checklist we prepare, every
tough decision we make must be focused on this indisputable fact — Ohioans and our country expect and
deserve nothing but the very best from us all.

Success will be measured by a lot of people in a number of different ways this November. Did voting
lines move quickly? Were the poll books up-to-date? Were the voting machines working? Did our poll
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workers know their jobs? Were absentee ballots handled properly? Did we operate an election people
felt confident about? Preparation and partnership will enable Ohioans to say a resounding “yes.”

Again, thank you for the opportunity to testify on behalf of Ohio Secretary of State Jennifer Brunner
regarding election preparedness.
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Mr. CONYERS. Thank you very much.

Mr. Rokey Suleman, recently appointed to be the Fairfax County
Registrar——

Mr. SULEMAN. Thank you, Mr. Chair

Mr. CONYERS [continuing]. In Virginia—I have got a lot more to
tell about you.

Mr. SULEMAN. Okay.

Mr. CONYERS [continuing]. Prior to your appointment as deputy
director of the board of elections in Trumbell County, Ohio. And
while there, Mr. Suleman took part in the Everest Voting System
Review, which is an assessment of the security of Ohio’s voting sys-
tems, and led the transition from punch cards to optical scan and
direct record electronic combination systems in Trumbell County.

We are glad to have you here this morning.

TESTIMONY OF ROKEY W. SULEMAN, GENERAL REGISTRAR,
FAIRFAX COUNTY OFFICE OF ELECTIONS

Mr. SULEMAN. Thank you, Mr. Chair, and distinguished Mem-
bers of the Committee.

My name is Rokey Suleman, II. I am the general registrar of the
Fairfax County Office of Elections in Fairfax, Virginia. I am
pleased to be here this morning to discuss election preparation for
the 2008 general election at the local level.

The 2008 general election is not a single national event. Rather,
it is the simultaneous occurrence of thousands of smaller, local
events. I am here to discuss the preparations of one of those local
events.

Fairfax County is the largest election jurisdiction in the Com-
monwealth of Virginia. We serve one in seven of all of the reg-
istered voters in the Commonwealth.

Preparations for an election like this do not happen overnight.
Fairfax County has been planning for the 2008 general election for
several years. As a matter of fact, we are already making plans to-
ward the governor’s race in 2009, redistricting in 2011, and the
2012 presidential election.

Part of the difficulty for preparing for an election such as this is
the increase in new voter registrations. Our office has processed
nearly 69,000 registration applications since our February presi-
dential primary. We have registered nearly 41,000 new voters and
updated or transferred into our county nearly 28,000 registrations.

The office has also transferred over 19,000 voters to other juris-
dictions in the state and removed 2,500 deceased voters from the
rolls. By the time of the October 6th registration deadline, our of-
fice will have handled nearly 20 percent of all of our registration
cards in the period between the primary and general election.

Some of this registration activity is taking place by college stu-
dents. There has been much debate in Virginia as to a student’s
resident status when they are at a university. It is the opinion of
this office that if the student chooses to list their school residence
as their primary residence, they may do so. They are attesting to
this under penalty of perjury, so we take the application at its face.

If we have reason to believe that someone does not live at the
address in which they are registered, we will make an inquiry.
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This election will not only see record registration, but record
turnout for our county. In the 2004 general election, Fairfax Coun-
ty saw 467,000 out of 633,000 registered voters participate in the
process—a 73 percent turnout. This November, we are expecting
nearly 80 percent of our expected 665,000 registered voters to cast
a ballot.

Increases in registration and participation strain the resources of
our system. We are expecting long lines at the polls this November.
Fairfax County averages 3,000 voters in a precinct. We are telling
folks now to expect the lines. They will exist. We are also taking
steps to process voters in an expedited fashion.

Virginia passed a ban against acquiring direct-recording elec-
tronics, also known as DRE equipment, in 2007. Knowing that our
county had an inadequate number of voting machines and weren’t
able to acquire more, the decision was made to add optical scan
ballots to the polls this November.

Fairfax County purchased optical scan equipment in July. Our
county has ordered enough paper ballots to serve over 103 percent
of our voter population this November. Voters will be given a paper
ballot, but may vote on DRE equipment if they so choose. We be-
lieve that we will be able to process voters faster with the optical
scan equipment, thus reducing wait times.

This process does not come without significant planning and ex-
pense. Solving the pressure of lines is not as easy as adding optical
scan machines for jurisdictions. Everything that is crucial to oper-
ate an optical scan system needed to be purchased. Our county did
not have privacy booths to fill out the ballots, so we purchased as
many as we could, and then we purchased clipboards to mark bal-
lots on if voters do not want to wait for a privacy booth.

We had to purchase secrecy sleeves to hold the ballot before in-
sertion in the machine, ballot boxes to hold the expected number
of ballots, ink pens to mark the ballots, security seals to secure ma-
chines, boxes and locate a storage facility large enough to store the
used and unused ballots for the required 22 months. We have back-
up equipment and batteries in case of machine failure.

Should a polling place become unavailable due to emergency dur-
ing the day, we have equipment standing by to open up a sec-
ondary location within 1 hour. This implementation increased my
budget approximately 25 percent this year.

Another policy the county has instituted to complement the opti-
cal scan system is the division of poll books. Normally, precincts
would have one to three poll books to serve voters, with splits de-
pendent on the precinct’s size. This November our precincts will
have two to five poll book splits. More splits allow us to divide the
incoming groups of voters and process them faster. This, coupled
with the paper ballot, should help ease the pressure of turnout.

Dividing the poll books also requires poll workers to man the ta-
bles. In 2004 we utilized 2,516 poll workers. This election, we are
expecting to use almost 3,100—a 20 percent increase. Recruiting
and training these volunteers takes time and money. We are ex-
pecting to hold over 70 training classes in 30 days. We have to
train our folks on how to use the new equipment, reinforce training
on the older equipment, and help them manage the turnout. Our
poll workers must learn how to be technicians, legal experts and
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customer service specialists—all from a 3-hour class that some peo-
ple may take 35 days before the election.

Fairfax County is also encouraging the use of absentee voting
this election. Although Virginia has one of the most restrictive ab-
sentee ballot requirements in the country, we expect a record
amount of absentee ballots. In 2004, almost 54,000 people voted ab-
sentee. As of this Saturday, we had over 17,000 absentee ballot ap-
plications, and nearly 250 people voted on the first day of in-person
absentee voting this Friday. We are utilizing email ballots so that
our overseas civilian and military voters receive their ballots faster.

Adding to the complexity of the election is the electorate of Fair-
fax County. There are numerous languages spoken here among our
citizens. Although we do not meet the threshold under the Voting
Rights Act requiring the availability of a minority language ballot,
we are offering several services to our voters. We have native
Spanish and Korean speakers on staff, as well as staff trained in
American Sign Language. At the polls we offer a telephone trans-
lation service with over 100 available languages. Each polling loca-
tion will have a video demonstration of our new voting equipment
and in precincts with a high concentration of Hispanic, Korean or
Vietnamese voters, the video will be offered in both languages.

All of this comes at an added expense to our office. Staff are now
working 7 days a week processing registrations and absentee appli-
cations. Seventy-hour work weeks are not uncommon. As we get
closer to November, these days get longer. Voters call to inquire
about polling locations, registration issues, ballot problems and
general information. Voters will even call our office to find out
where to pick up a sign for a candidate. Second shifts are added
just to process paperwork that accumulates during the day. Our
staff now consists of our normal contingent of 25 full-time employ-
ees and 56 temporary-seasonal staff, with more arriving next week.

The long hours are necessary because we do not have the luxury
of flexible deadlines. No matter the level of work, it all must be
completed in time for November 4. Election officials are expected
to be 100 percent accurate in their work, and mistakes have the
potential to disenfranchise a voter. We take that responsibility very
seriously. Not only that, but it seems that everyone now has teams
of lawyers waiting to pounce if the smallest mistake is made. This
only adds to the level of stress.

I do want to take this time to thank and commend my staff. The
workload grows and grows, yet staffing levels remain stagnant.
Laws become more complex and require more service, yet local
budgets feel revenue constraints. We do not have everything that
I would like to run an election, but we will be successful. Staff
know that time spent at home will suffer. We joke that our families
should place our pictures on milk cartons. But they still have
smiles on their faces. They truly love to serve the voters, and al-
though we are incredibly busy, we are excited to see all of the par-
ticipation.

All of this effort occurs so that the voter has as little difficulty
participating as possible. It is difficult to ask the entire Nation to
do the same thing on the same day. It takes months of planning
that 1 day so the voter has the ability to arrive at their polling lo-
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cation and participate in our most basic and most important part
of a democracy.

Thank you for the invitation to speak today.

[The prepared statement of Mr. Suleman follows:]

PREPARED STATEMENT OF ROKEY W. SULEMAN

UNITED STATES CONGRESS
HOUSE OF REPRESENTATIVES
The Committee on House Administration, Subcommittee on Elections and the
Commiittee on Judiciary, Subcommittee on the Constitution, Civil Rights, and Civil
Liberties

Wednesday, September 24, 2008

Good morning Madame Chair and distinguished Members of the Committees. I am
Rokey W. Suleman, T, General Registrar of the Fairfax County Office of Elections in
Fairfax, Virginia. I am pleased to be here this morning to discuss election preparation for
the 2008 General Election at the local level.

The 2008 General Election is not a single national event. Rather it is the simultaneous
occurrence of thousands of smaller, local events. I am here to discuss the preparations of
one of those local events.

Fairfax County is the largest election jurisdiction in the Commonwealth of Virginia. We
serve 1 in 7 of all of the registered voters in the commonwealth.

Preparations for an election like this do not happen overnight. Fairfax County has been
planning for the 2008 General Election for several years. As a matter of fact we are
already making plans towards the governor’s race in 2009, redistricting in 2011 and the
2012 Presidential election.

Part of the difficulty for preparing for an election such as this is the increase in new voter
registrations. Our office has processed nearly 69,000 registration applications since the
February Presidential primary. We have registered nearly 41,000 new voters and updated
or transferred into our county nearly 28,000 registrations. The office has also transferred
over 19,000 voters to other jurisdictions and removed 2500 deceased voters from the
rolls. By the time of the October 6™ registration deadline our office will have handled
nearly 20% of our registration cards in the period between the primary and the general
election.

This election will not only see record registration but record turnout for our county. In the
2004 general election Fairfax County saw 467,000 out of 633,000 registered voters
participate in the process-a 73% turnout. This November we are expecting nearly 80% of
our expected 665,000 registered voters to cast a ballot.

Increases in registration and participation strain the resources of the system. We are
expecting long lines at the polls this November. Fairfax County averages 3,000 voters in
a precinct. We are telling folks now to expect the lines. They will exist. We are also
taking steps to process voters in an expedited fashion.
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Virginia passed a ban against acquiring direct-recording electronic (DRE) equipment in
2007. Knowing that our county had an inadequate number of voting machines and were
unable to acquire more the decision was made to add optical scan ballots to the polls this
November.

Fairfax County purchased optical scan equipment in July. Our county has ordered
enough paper ballots to serve 103% of our voter population this November. Voters will
be given a paper ballot but may vote on DRE equipment if they so choose. We believe
that we will be able to process voters faster with the optical scan equipment thus reducing
wait times.

This process does not come without significant planning and expense. Solving the
pressure of lines is not as easy as “adding optical scan machines” for jurisdictions.
Everything that is crucial to operate an optical scan system needed to be purchased. Our
county did not have privacy booths to fill out the ballots so we purchased as many as we
could and then purchased clipboards to mark ballots on if voters do not want to wait for a
privacy booth. We had to purchase secrecy sleeves to hold the ballot before insertion to
the machine, ballot boxes to hold the expected number of ballots, ink pens to mark the
ballots, security seals to secure machines, boxes and locate a storage facility large enough
to store the used and unused ballots for the required twenty-two months. We have back-
up equipment and batteries in case of machine failure. Should a polling place become
unavailable due to emergency during the day we have equipment standing by to open a
secondary location within an hour. This implementation increased my budget
approximately 25% this year.

Another policy that the county has instituted to complement the optical scan system is the
division of poll books. Normally precincts would have 1-3 poll books to serve the voters
with splits dependent on the precinct’s size. This November our precincts will have 2-5
poll book splits. More splits allow us to divide the incoming groups of voters and process
them faster. This coupled with the paper ballot should help ease the pressure of turnout.

Dividing the poll books also requires poll workers to man the tables. In 2004 we utilized
2516 poll workers. This election we are expecting to use almost 3,100-a 20% increase.
Recruiting and training these volunteers takes time and money. We are expecting to hold
over 70 training classes in 30 days. We have to train our folks on how to use the new
equipment, reinforce training on the older equipment and help them manage the turnout.
Our poll workers must learn how to be technicians, legal experts and customer service
specialists-all from a three-hour class that some people may take 35 days before the
election.

Fairfax County is also encouraging the use of absentee voting this election. Although
Virginia has one of the most restrictive absentee ballot requirements in the country we
expect a record amount of absentee ballots. In 2004 almost 54,000 people voted absentee.
As of Saturday we had over 17,000 absentee ballot applications and nearly 250 people
voted on the first day of in-person absentee voting Friday. We are utilizing e-mail ballots
so that our overseas civilian and military voters receive their ballots faster.
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Adding to the complexity of the election is the electorate of Fairfax County. There are
numerous languages spoken here among our citizens. Although we do not meet the
threshold under the Voting Rights Act requiring the availability of a minority language
ballot, we are offering several services to our voters. We have native Spanish and Korean
speakers on staff as well as staff trained in American Sign Language. At the polls we
offer a telephone translation service with over 100 available languages. Each polling
location will have a video demonstration of our new voting equipment and in precincts
with a high concentration of Hispanic, Korean or Vietnamese voters the video will be
offered in both languages.

All of this comes at an added expense to our office. Staff are now working seven days a
week processing registrations and absentee applications. 70 hour work weeks are not
uncommon. As we get closer to November the days get longer. Voters call to inquire
about polling locations, registration issues, ballot problems and general information.
Voters will even call to find out where to pick up a sign for a candidate. Second shifts are
added just to process paperwork that accumulates during the day. Our staff now consists
of our normal contingent of 25 and 56 temporary/seasonal staff with more arriving next
week.

The long hours are necessary because we do not have the luxury of flexible deadlines. No
matter the level of work it all must be completed in time for November 4™, Election
officials are expected to be 100% accurate in their work and mistakes have the potential
to disenfranchise a voter. We take that responsibility very seriously. Not only that but it
seems that everyone now has teams of lawyers waiting to pounce if the smallest mistake
is made. That only adds to the level of stress.

I do want to take this time to thank and commend my staff. The workload grows and
grows yet staffing levels remain stagnant. Laws become more complex and require more
service yet local budgets feel revenue constraints. We do not have everything that 1
would like to run an election but we will be successtul. Staff know that time spent at
home will suffer. We joke that our families should place our pictures on milk cartons. But
they still have smiles on our faces. They truly love to serve the voters and although we
are incredibly busy we are excited to see all of the participation.

All of this effort occurs so that the voter has as little difficulty participating as possible. Tt
is difficult to ask the entire nation to do the same thing on the same day. It takes months
of planning that one day so the voter has the ability to arrive at their poling location and
participate in our most basic and most important part of our democracy.

Thank you for the invitation to speak today.
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Mr. CONYERS. Thank you very much.

The executive director of the Elections Center is Mr. Doug Lewis.
It is a non-profit organization of election officials that trains, in-
forms and advocates for the election administration community.

We would love to hear what you make of all of this today, Mr.
Lewis. Welcome.

TESTIMONY OF DOUG LEWIS, DIRECTOR,
NATIONAL ASSOCIATION OF ELECTION OFFICIALS

Mr. LEwis. Congressman, thank you.

My name is Doug Lewis. Obviously, I am not going to get
through eight pages of testimony in 5 minutes.

Mr. CONYERS. How about you turn on your microphone?

Mr. LEWIS [continuing]. Try to read all of it.

Mr. CoNYERS. Okay. Turn on your microphone.

Mr. LEwis. I will point to some parts of it so that hopefully you
all will be able to see the kind of preparation that is going on in
America for elections. There isn’t an election official anywhere in
America that wants voters to have a bad experience. There isn’t an
election official anywhere in America that wants voters to wait in
long lines.

And yet the fact of the matter is, we are going to be hit with a
tsunami this time. We are going to have waves of voters that we
have not been able to see in our working lifetime.

I guess mine is not on or I am not speaking right into it. Okay.

I come from Texas. We just had a big hurricane blow through
there. This is one election year where we don’t like Tke. And when
you look at what happened to Galveston, who did all kinds of prep-
arations for a big hurricane, expecting 12-foot waves and they got,
you know, 15 to 25-foot waves—they were overwhelmed. We may
very well be overwhelmed in this election. We are going to try to
do the best we can.

We didn’t start planning for this election in 2008; we started in
2001, and 2002, and 2004, 2006—with all of the things that we saw
happened in each one of those. We have been working on what is—
strange as it may seem—is planning for failure. Where are the fail-
ure points that can happen in an election? How do we make this
a good experience? How do we make this work for voters?

Well, when you look at that—this is a pretty complex system,
folks. You know, we are going to have, according to—I just looked
up what the Census Bureau says are voting-population—that is
227 million people of voting-age population. In 2004, we had 178
million of those as registered voters. We are expecting a huge in-
crease over that for this time.

In 2004, there were 122 million voters. We were swamped in
2004. We are going to have more voters this time, we think, by a
significant number. And so we are looking at that.

You have got roughly 7,500 election jurisdictions in America scat-
tered over counties and townships, depending on how they run
elections, in America. There are roughly 800,000 voting devices.
There is somewhat less than 200,000 polling places, 1.4 million poll
workers, and roughly 19,000 people who at least derive part of
their income from running elections for their jurisdiction.
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When you look at that, the numbers are just staggering in terms
of what we can do. If you look at the average number of voters hav-
ing to be handled by the full-time employees like Rokey and even
Secretary Cortés, you are looking at maybe a ratio of one employee
to every 6,200 voters. There is no business that operates like that
in America. There is no enterprise that operates like that in Amer-
ica.

On Election Day, we are going to put the equivalent of several
divisions of several armies in the field with two to three hours of
training who are supposed to make things come off flawlessly. It
can’t happen. It will sometimes not be perfect. But perfect is not
what we are after here. What we are after is an honest, fair, and
accurate election.

And we need to remember that—that when all is said and done,
the important part is, is the result an accurate reflection of the
public will? And we think that is where if folks will focus on what
the end objective is and not on the hiccups that may occur, then
we will end up with a good election in America.

You know, I have to tell you, I am concerned about this. When
you look at the fact that we have, because the economy is doing a
dipsy-doodle—we have county commissions and we have local budg-
et authorities all over America who are cutting budgets in elections
offices when we are expecting the largest election in our lifetime.

So elections officials are having to do more with less. And as I
think Rokey pointed out, my goodness—his jurisdiction alone has
grown enormously over the last 20 years, and yet I am going to
guess that his staffing level is probably the same or less than it
was 20 years ago.

This is what we are faced with when you look at this election.
We want it to be a good experience. We want it to be a good elec-
tion. But I am going to say to all of you, we are also at the point
where we have had so many allegations made about the process,
that I am not sure we are not doing permanent damage to the proc-
ess. We have to get to the point where we understand the process
is more important than partisanship. And we have to remember
that. Because we lose partisanship if we lose the process.

I would say to you that we are very concerned that we do this
election, that we do it well, that we do it well for voters, that we
make it a good experience for the voters, that voters are happy—
and we have some suggestions for that.

In terms of what we think can happen this time, we certainly
would encourage voters to be at the point of where they check their
official registration. Make sure you are on the voter rolls. Make
sure you have done what you need to do. Make sure you know
where your polling place is. The truth of the matter is, is on Elec-
tion Day, we are not going to be able to answer all those calls that
come in that want to know where their polling place is. Voters need
to know beforehand where their polling place is, and this will help
this be a good, and smooth, and wonderful election.

Thank you, sir.

[The prepared statement of Mr. Lewis follows:]
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PREPARED STATEMENT OF DOUG LEWIS

Testimony for US House Judiciary & House Administration Committees

Doug Lewis, Executive Director, National Association of Election Officials, The Election Center,
Houston, TX

Thank you for having me here to discuss the preparations for the Election 2008. My organization
represents the men and women who are election professionals. We specialize in voter registration and
election administration issues only, so we pay a great deal of attention to the elections process and how
it is administered for Americans.

1 come here knowing that there is an expectation of perfection in elections. The dedicated men and
women who do this work as a profession have that same expectation of themselves and their staff and
their poll workers. But before we begin Election 2008, let me state that it is a goal, not a realistic
expectation. The complexities of a Presidential election in the United States simply means that we will
have an honest election and a fair election, not a perfect election. Voters are entitled to have the election
be an accurate reflection of the public will, but not an election that goes without any hiccups along the
way. 1f we can have your help to focus on the final work processes, that have built in backup
procedures, and self checking procedures, then we and the voters will confident in the final outcomes.

The Challenge: Before we get too far into the discussion let me present the magnitude of the effort
required to conduct a presidential election in America. First consider just the overwhelming numbers:
o There are 227.7 million Americans who are 18 and older — this is known to the Census
Bureau as the Voting Age Population (also according to the Census bureau that is 75.6
percent of the total population of the United States).
o TIn election 2004, there were 178 million registered voters: we believe this number will
dramatically increase for Election 2008.
e In election 2004, there were 122 million actual voters. We believe the numbers for
Election 2008 will produce the highest number of voters in our working lifetime.
o There are roughly 7,500 election jurisdictions in the U.S. [There are slightly more than
3,000 counties and the New England states and Michigan and Wisconsin elections are
conducted at the city and/or township levels]
There are roughly 800,000 voting devices
There are somewhat less than 200,000 polling sites
There are 1.4 million poll workers
There are roughly 19,000 paid county, city and state election officials for whom at least
part of their job is to conduct elections.

To make the task more understandable in terms of its complexities, it is equivalent to ordering several
divisions of several armies into the field all at once with part-time officers who have each received an
average of two hours training and expecting it to come off flawlessly. In a large geographical area such
as Los Angeles County, there will be more than 30,000 poll workers on election day. In my hometown
of Houston, TX, there will be 7,500 election workers throughout a large geographical county. The
logistics of election day alone would strain most large businesses, let alone the smaller ones. And all of
this is accomplished with an average of one full-time election employee each serving 6,241 voters on
one day (using the numbers of voters from 2004). What other endeavor in society, government or
business, has such a ratio?
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Additional Complications

For us to analyze it further, look at the additional complications:

e The election official has little control over voter registration agencies outside of the election
official’s own office, and this is a continuing source of problems at the polling place. The federal
requirement for provisional voting, so that voter eligibility questions can be determined after
allowing the voter to cast a provisional ballot, is be a major step in the right direction but is unlikely
to solve the total problems of multiple agency registration issues.

e Voter registration groups are important contributors to the overall growth of participation in
elections. They are also the source of tremendous problems in voting. This problem is discussed
more in the Third Party Registration section.

¢ The facilities used for elections are not under the permanent control of the election officials. The
school buildings, the churches, the public facilities, and even the private facilities are usually
available on the day before the election and election day (with many being available only on election
day). In only rare instances are those facilities used exclusively for elections (although a room may
be used exclusively), so parking facilities and building access have competing influences beyond the
regulation and control of the election official.

e The election official has no control over the candidates, partisan advocacy groups, the campaign
volunteers, and the political parties except directly within a boundary established around the polling
site. And yet many of those same groups give misinformation to voters that causes problems for the
voters —and election officials -- at election time.

e The election official has little control over legally mandated “poll watchers,” i.e., partisans who
represent their party or their candidate. Voters incorrectly assume that poll watchers are official poll
workers or election officials — when they are not.

o The election official has no control over the news media and if the media gets the story wrong about
something in the elections process, it is difficult to correct the misinformation.

o The election official has only limited ability to assist the voter and the attempts to identify and
educate voters with little or no voting experience has been frustrating. New and inexperienced
voters are unlikely to self-identify and whatever methods we use to reach them, to inform them and
to keep them from making mistakes which result in uncountable votes, all while inside the polling
place, has to be done in three minutes or less...which is a major challenge for anyone.

Those are factual conditions which affect elections. T bring them up simply to indicate why it is so
important to have excellent policies, practices and procedures. Without well thought out and well
executed policies and procedures, there are simply too many points of failure. Even with the best
administration, even with excellent procedures, and even with policies and procedures handled well, it is
still possible to have an ugly election — and have it be an accurate reflection of the voters” choices.

What 1 hope becomes the standard for all policy makers and elected officials is the standard of a fuir,
honest and accurate election — not a “perfect” election.

What you, as Congressional Representatives, need to know is that extraordinary preparations have gone
into Election 2008. The election professionals around the nation have been looking for the best way to
have backup processes to virtually every part of this process. There is a Plan A, a Plan B and even a
Plan C
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But you also need to know that due to the enormous stress of this profession since Election 2000 and the
microscopic examination of even the most innocent of mistakes, almost half of the people conducting
elections in this cycle were not in the profession eight years ago. That turnover has brought many
positive aspects but it also means that a whole generation of experience has left the elections profession.

The preparation for Election 2008 didn’t begin in 2008, It began in 2001, and 2002, and 2004, and
2006. We are applying the lessons learned in each of those elections to this year’s election. By
dissecting the hiccups of each of those elections, we are continuously striving to improve each
succeeding election.

However, the point needs to be made: good elections require stability. We need stable rules and laws
from election to election. We need to settle in on stable choices of voting equipment. We need to have
training and stability in the elections professionals who do the job. In many areas of the country we
have been faced with constant changes in all aspects of the process either from federally mandated
changes, or state legislative changes, or court induced changes, or changes ordered by the Chief Election
Official of the state. In some of those states the directives issued this year alone exceed the volume of
the entire elections code for the state.

Good elections come from knowledge of what to expect, knowledge of the equipment and what voters
are likely to do with that equipment, from knowledge and development of good practices and
procedures. When the rules keep changing from election to election — or sometimes even sooner than
that — then it becomes far more difficult to assure that voters will have a positive experience.

From the time of the passage of HAVA in 2002 through the continuing legislative or executive
mandated changes in the last six years, the implementation of new laws, new practices, new procedures
and new systems has resulted in more changes in elections in six years than in the previous 30 years.
That is the kind of challenge that is facing those in this profession as they prepare for Election 2008.

Budget Woes. What may be the most troubling of all situations in Election 2008 is that county and
township governments have reduced election budgets in what may be the largest election conducted in
US history. Due to the economy, local governments have ordered cuts in spending at a time when we
expect more registrations, more voters, more ballots, more voting equipment. Our needs are greater than
at any other period in election history, yet local governmental leadership has ordered — and implemented
— budget cuts in election offices throughout America. So when you see shortages of equipment or
ballots or poll workers, you will have to remember that the local election officials have been forced to
reduce spending to levels below some non-election cycles to comply with budget authority edicts. All
while we are expecting a tsunami of voters that can overwhelm even the best of planning and
preparation.

Third Party Registration. Well intended groups seeking to expand voter registration are also a source
of problems and disenfranchisement of voters. As election officials, we want and encourage third party
registrations. We believe they contribute to the growth and outreach of democracy. But we also
recognize that there absolutely must be some requirements placed on these efforts. The major abuses of
2004 and 2006 were the result of third party voter registration efforts.
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In a review of Election 2004, a task force of the nation’s election administrators at local and state levels
clearly recognized that abuses have gotten worse.

Voters are being disenfranchised as a result of third party efforts and Congress must act responsibly in
this matter. Third party groups are holding onto validly completed voter registrations and turning them
in too late to be processed adequately by the election offices. The result is that voters are then offered
provisional ballots rather than regular ballots. The latter will be counted whereas provisional ballots
may or may not be counted based on whether the voter was actually registered in time and/or
appropriately in accordance with law. Where third party groups collect registrations months or weeks in
advance, the voter thinks he or she has done all that is necessary to be a qualified voter. Voter groups
must be required to turn in registrations no later than three days from the time collected from the voter
so that the elections office has time to verify information and to send the voter needed information to
facilitate voting.

Please understand that we too appreciate the hard work many of these groups do to make sure voters
have an opportunity to participate. But rational policy indicates that fairness to voters ought to be our
objective. Our objective must not become the unrestricted right of groups to do whatever they want in
relation to voter registration efforts. Congressional and other elected leaders need to support efforts to
make sure third party registration groups truly learn the laws and rules of the registration process in each
state. Tuming in tens of thousands of incomplete voter registration cards does a disservice to the
individuals who would like to be voters.  And, when those are turned in too close to the voter
registration cutoff period for complete processing, because of the lack of proper data, the voter becomes
disenfranchised because they no longer meet the requirements of the state to be an eligible voter. That is
a tragic consequence not only for the voter but for democracy.

Equitable Allocation of Voting Systems, Poll Workers, and Election Resources. There isn’t an
election administrator anywhere in America that wants voters to stand in line if there is a way to avoid
such an occurrence.

The root causes of problems in election resource allocation is currently difficult to overcome. Here are
samples of what causes these kinds of problems:

e State requirements on size of precincts. If a state allows a precinct to grow too large in
size then lines result and perhaps too few machines are allocated. If a state mandates
precincts that are too small, then poll worker recruitment is more difficult and the number
of machines that can be bought and distributed stretches too thin.

e If states allow too many referendum, initiatives, or constitutional amendments to be
placed on the general election ballot, then it is inevitable that long lines develop.

o If county or city or state budget authorities don’t allow the elections office to purchase
enough equipment to take care of peak period voting, then it becomes a problem that
simply cannot be resolved during an election. Purchasing voting equipment must occur,
at a minimum, one year before an election where you are crystal gazing as to how many
voters you believe will show up. Budget authorities have a nasty habit of reducing the
numbers of voting equipment to less that the election officials tell them is needed. If 100
machines are required, government has a habit of funding 80 (or less) and then doesn’t
allow the local elections office to buy spares to use in case some of the equipment
malfunctions. Government also likes to take averages such as there are 1,000 voters and
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polls are open 12 hours so you need to be able to vote just over 80 voters an hour,
therefore you need only “x” number of machines. But voters don’t show up in averages —
they show up at poll opening, during the lunch hour and, typically, the tsunami occurs at
the end of the day in the last 2 or 3 hours of the polls.

e Population growth also affects this. In areas where the population is increasing quickly,
the local authorities sometimes can’t keep up with it financially in time to take care of the
problem by the next election. Look at areas of intense growth in many of the Sunbelt
states and this becomes apparent. Usually high growth areas are able to overcome the
problems in later elections because the increased tax revenue allows for increased
resources.

¢ Long ballots due to high numbers of offices to be filled. Some locations simply have
many more positions to be voted on than others and that variation is hard to address in a
benchmark.

e Poll workers don’t show up to open polls. This is the most troubling of all. We know it
is likely to occur in urban areas because it usually does. We make provisions to recruit
additional poll workers who can be sent to a site once you know you have a problem.
But until that problem actually occurs — and you learn about it — there will be a lag time
of responding to the problem and overcoming it. In some areas that may not get “fixed”
for several hours due to poll worker shortages. We still haven’t been able to employ
enough mind readers and sooth-sayers to predict exactly where and when that will
happen.

These are but a handful of the considerations that affect this. Clearly, we may also need to learn and to
develop better management tools, so we welcome a study of this area. 1 assure you election officials
want to get this right for voters. We want voters to have a good experience. We want voters satistied
with the process even if they are not always satisfied with the choices.

Machine Failure & Long Lines

Probably the most common allegation we hear is that “machine failure” causes voters to be unable to
vote. Unless the voter is in a location where only one voting device is located (and this would normally
not be in an urban area), the only “machine failure” is if all voting devices in the polling place were to
fail at once. This would be a rare occurrence indeed. If one device fails, there are other devices
available to the voters within that polling place. Election officials also have done all they can
reasonably think of to assure that there are backups available to assure that voters are able to vote in a
timely and complete manner. In Guilford County, NC, and Johnson County, KS, and Harris County, TX
and hundreds of other locations, they keep spare devices ready to be deployed where either devices
don’t work or where long lines develop.

Of course that is for counties that have budgets and budgeting authorities that allow them to buy spares.
We have many locations where the local jurisdiction is fortunate to have enough to start the day but they
cannot produce more equipment when long lines develop. This is a reality of life and until there is
sufficient funding from whatever source, some locations will simply not have enough equipment to
handle the tremendous volume of voters. Since most of those buying decisions occur one to two years
previous to the election, it would be difficult to have projected that 2008 was likely to have the most
voters of any election in history.
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The point here is that we can’t just go to the local Best Buy and purchase more equipment when the
lines get long. Our more enlightened jurisdictions (from a budget standpoint) will have the spares ready
to go for whatever needs occur. But more than half of our jurisdictions will need something other than
more equipment to handle the waves of voters we expect in 2008.

The three counties mentioned above in NC, TX and KS are examples of locations where they are
planning for almost all eventualities, including backup generators in case of sustained power outage, to
battery backup units for voting machines to operate most of the day, to spare units that can be placed
into use rather quickly and other such preparations.

The point here is that paper ballots are not the only solution for “emergency” situations. Having repair
technicians scattered around the county, and spare machines, can be valuable solutions.

Suggestions for a Good Election Experience:
What can be done now to malke this a very good election for all concerned?
Here are some of our suggestions:

* Voters need to be checking now to see that they are registered to vote and on the official voting
rolls.

e Confirm with the local elections office your current address; if it is different from the address
that is on your voter registration, you need to assure that you can still vote. In many states, if
you vote from the wrong precinct, your vote may not count so it is important to assure that your
current residence is up-to-date in the voter registrar’s records.

e Know where your polling place is BEFORE election day. Elections offices are swamped with
telephone calls on election day and it becomes impossible for the elections office to get back to
the voter with the correct information because they don’t have the staff to handle the volume of
calls. Virtually all jurisdictions now have some electronic means of assisting voters to find their
polling place. Some have automated telephone systems, some have internet access to show the
voter the polling location and virtually every jurisdiction is mailing the location of the voter’s
polling site on their voter registration card.

s Vote early if you can. We expect record turnouts — maybe the highest turnout in the history of
American elections — so voters will be better served if they can vote an absentee ballot, or vote in
person at an early voting site. But don’t wait until the last days to request the absentee ballot or
to vote early. Take action at the earliest possible time and voters will be better assured of getting
their ballot in time to be counted in the election.

e Before going to the polls to vote, either in early voting or election day voting, know exactly who
and what you will be voting for on the ballot. This will assure that you vote quickly and
efficiently and don’t create long lines for the voters who are in line after you.

Lessons Learned and Cautionary Notes

What we have learned over a period of years now is that many of the publicly reported stories have
gotten material facts wrong, Perhaps that is not unusual since lawyers and partisans for losing campaigns
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tend to stretch the information to fit circumstances they believe will assist their campaigns. In normal
times we could live with some of that and chalk it up to rhetoric. But in recent years there has been a
sustained attack on the process itself and the people who administer it. No election official minds when
people find fault with genuine problems. We want to correct mistakes and make sure the process works
well for voters. But some of the things that get labeled as problems and/or administrative errors could
realistically only be labeled as such if we lived in the Twilight Zone.

Remember that all the rules of elections are not the same in each and every state. Applying a story or
circumstance from one place without the context of the specifics of the affected state will most often
result in a misrepresentation of what has actually occurred. For instance, some states use provisional
voting as a true “fail safe” for when government may have made a mistake — for other states, they use
provisional voting also as a method for effecting address changes, and so we will see enormous
differences in the numbers of provisional votes and the disposition of those.

Pollworkers: We have all heard the complaints about pollworkers, but the reality is that we cannot run
this process without them. And for every bad one there are at least four good ones. Complaining about
pollworkers is not a solution. Recognition has to sink in: we are expecting far too much from our
pollworkers. We expect them to know 80 to 200 page manuals on what to do in the polling place. We
expect them to get all the legal provisions correct every time.

We expect them to remain polite and cordial for the 14 to 16-hour day we work them when some voters
or some partisans are not cordial in their dealings with pollworkers. We expect them to be able to set up
voting equipment and/or to repair it when it doesn’t work. We expect them to be able to explain to
people how to vote on the equipment even when voters indicate they don’t want any assistance. We
expect them to know secondary languages to assist voters in their native language. And, we expect them
to continue doing this even when some in the society deride their efforts and their capabilities.

We have to recognize that if our pollworker base continues to primarily consist of those 65 and older,
then we must be looking at a redesign of the process. We have made this process far more complicated
than it was even 20 years ago, and loaded on more and more responsibilities.

Frankly, we have come to the point that we expect too much from pollworkers. The Election Center
began a National Task Force on Training in 2007, where we are looking at training of staff,
pollworkers, voters, candidates and media. One key element of that Task Force is pollworker training.
We have to revisit the ways we train them and how much information can be retained from the kinds of
training we do for one to two to three hours. We will be looking for innovative and model pollworker
training methods.

Confidence of Voters: We know from national polls now that a substantial majority of Americans and
the majority of voters have faith in our processes that elections in this country are run fairly, honestly,
and competently. Therefore, should we ignore the groups and individuals who express their fears and
concerns as a result of previous elections, simply because we think some of the solutions they offer will
do greater harm than good?

1 would hope not. We also know that there are some groups of voters who do not trust the process. We
know that some racial and ethnic minority populations have less confidence in the electoral process.

7of 8



202

Testimony of Doug Lewis, House Judiciary & House Administration Hearing
September 24, 2008

When we look at the data, the affected populations seem to have distrust not only of voting but of all
other aspects of society as relates to the quality of goods and services available to them.

For democracy to work, voters have to have faith in the process. If you don’t believe the process is fair
and that the process is honest, you cannot believe in the government that results from the electoral
process. That is why it is critically important that stereotypes and myths about elections need to be
dispelled. Those who continue to pander to the distrust ultimately succeed in assuring that some lose
complete faith in democracy. Ts partisanship so important that the loss of faith in democracy is worth
the political strategy of distrust? For those of us who make this our profession, we will tell you that the
process is more important than partisanship.

Where We Go From Here

Elections administrators throughout America have the same goals you have: to assure that voters are
well served, to assure that all properly qualified voters get to cast their ballots and to have their votes
counted.

Trust the people who do this job. They are honest and decent Americans who are under appreciated.
They truly believe in an honorable and fair democracy. And regardless of political party affiliation and
regardless of political philosophy, the Democrats and Republicans and Independents and liberals and
conservatives and moderates who make elections their profession serve voters well. Trust them and
their abilities. Ask the local election officials from your home state what they think of the men and
women who do this job. You will find them confident in and complimentary of their colleagues
throughout America.

Give them the tools and training and funds necessary to the job right. But recognize their role: they are
the referees of the system. They can’t be partisan participants and still engender faith that the process is
open, fair, and honest for all. When they implement the election laws as the legislatures of the states
intended, it may result in partisans being unhappy. Which probably means that elections are being run
just as they should be run.

And, because of them, Election 2008 will be a good election. Tt may not be perfect. Tt even may not be
pretty. But it ultimately will be an accurate reflection of the public’s choices.

The National Association of Election Officials (The Election Center) has been focused on voter
registration and election administration issues since 1985. Its members are the government employees
at the township, city, county and state levels whose professional responsibilities are to handle voter
registration and election administration. It is the largest elections related organization in America. The
association’s chief role is to promote and preserve democracy. Election officials can earn the highest
designation of the profession as a Certified Election/Registration Administrator (CERA) through The
Election Center. The association trains more than 1,000 election officials each year to improve the
methods of serving voters. The website is www.electioncenter,or
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Mr. CoNYERS. Thank you for your sobering comments, Mr. Lewis.

Let’s begin our discussion with Chairwoman Zoe Lofgren.

Ms. LOFGREN. Thank you, Mr. Chairman.

And I have just a few questions. First, Mr. Farrell, I was pleased
to hear of the efforts that Secretary Brunner has made to prepare
for this huge election in Ohio, and also let her know how much I
appreciated her support of the backup paper ballot bill that failed,
really, on the House floor. Which I thought was a shame.

But certainly jurisdictions have the legal ability to spend HAVA
money to get additional paper ballots in case of an emergency. And
the emergency could be anything from machine failure to you got
a huge line—that is really disenfranchise people.

Are you—and I will ask the same of Pennsylvania and Fairfax
County—are your jurisdictions prepared with the backup paper
ballot if you are overwhelmed just with the sheer numbers of peo-
ple showing up, do you think?

Mr. FARRELL. Yes, we believe we are. We have issued instruc-
tions for polling place layouts which hopefully will guide boards on
how to lay out the polling place so that there is clearly two options
for voters. So that in a scenario where it just happens to be a huge
turnout and folks normally would just have the choice of one line
for a touch-screen voting machine, they now clearly have the option
of voting a paper ballot.

Ms. LOFGREN. Unless if they want to wait in line, they can do
that, but the choice is theirs.

Mr. FARRELL. Exactly.

In addition to that, I had mentioned poll worker training mate-
rials, which incorporates this. Most elections are only as good as
the people on the front lines. So we have invested a lot of time and
technology in preparing them for this particular type of layout in
polling places.

And we have given, to local county boards of election, some flexi-
bility on how they lay that out. As I mentioned on the primary, just
through fate we had power outages, flooding, ice storms, and some
counties in the primary found that paper ballots did save the day
in extreme circumstances.

Well, heading into 80 percent turnout for this fall, it could be
that even without a power outage, these could be an extreme cir-
cumstance when it comes to long lines.

Ms. LOFGREN. What about Pennsylvania?

Mr. CorTES. Madame Chair, I am glad to report that Pennsyl-
vania has taken similar steps to prepare our voters.

We find that there are two necessary components to a good elec-
tion experience. First, you have to have a well informed and pre-
pared voter. As Mr. Lewis noted, you have to confirm that you are
registered. Where is your polling place, how do I get there? If I am
a first-time voter, is there an ID requirement? Know the rights of
provisional ballots and such.

The second component is to make sure that the poll workers are
properly prepared. We find that in Pennsylvania many times our
issues related to long lines are not related to deficiencies with the
equipment. They may have to do with an inefficient way of reg-
istering voters or checking them in at the polls. We are encour-
aging, and we are glad to say that most of our counties are going



204

to be, splitting their poll books to have a line for, let’s say, voters
with the last name A through L, and then another one M through
Z.

Pennsylvania law, however, does provide that in order for a juris-
diction, a polling place, with direct reporting electronic machines to
be able to hand out an emergency paper backup ballots, you have
to have—all systems that are present in that jurisdiction to be
down or inoperable. Which means that the fact that you have a
long line does not give us the legal authority to just simply hand
out ballots.

But again, measures are being taken in terms of preparation, in
terms of proper training, to minimize the chances that we will have
long lines. We are also trying to manage the expectations on the
part of the voters, reminding voters that you are usually more like-
ly to find long lines when we open the polling place at 7 a.m., from
7 sday until 9, and then when we are closing the polls, between 5
and 8.

And to the extent voters are able to modify their calendars, we
encourage them to do so.

Ms. LOFGREN. All right.

And Fairfax County, I think we are going to have just an enor-
mous turnout in Fairfax County, from what I am—you are on the
field, but—is 103 percent going to be enough?

Mr. SULEMAN. Yes, we do believe that 103 percent of the paper
ballots will certainly be enough. We figured that 103 percent on a
number that was 4 percent larger than the actual number of reg-
istered voters that we have.

Ms. LOFGREN. What about distribution? Because in the primary
in some states—for example, my county in California—we had such
a huge turnout in the northern part of the county that I live in that
they ran out of ballots. And they had to get ballots in other places,
it was chaotic.

The county did their very best, but in retrospect, talking to the
county officials, they wished that they had spent a little bit—I
mean, I was in local government for 14 years. It is hard financially,
but it would have been cheaper for them to actually proactively
provide more ballots than what they ended up spending on Election
Day, because they were just caught short.

And so moving around within the county, you know, I think
there is a level of excitement in your county about this election
that is really stunning.

Mr. SULEMAN. There certainly is. And again, we based our 103
percent on a number that was higher than the actual number of
registered voters that we have. I recommend that every jurisdiction
purchase over 100 percent of ballots, paper ballots, for their:

Ms. LOFGREN. For that——

Mr. SULEMAN [continuing]. For that reason.

Local governments were under serious budget constraints.

Ms. LOFGREN. I know that.

Mr. SULEMAN. And it is odd to—when you are deciding how to
purchase paper ballots—well, if you only have 70 percent turnout,
why did you buy 100 percent? You wasted that money. If you only
had 60 percent turnout, why did you buy 100 percent?

Ms. LOFGREN. I understand.
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Mr. SULEMAN. You wasted that money.

Ms. LOFGREN. Been there, done that. But—you can use HAVA
money for this.

Mr. SULEMAN. Yes, yes. And, we know, we are going to look into
that. But with the local government, we just figure that, it is my
opinion that this is one point where you can blame waste on the
taxpayer. Because we have to prepare for every voter to show up.
And if a voter would call us and say, I am not going to vote on
Tuesday, don’t buy my ballot, we would be happy to do that. But
we have to assume that they are going to show up.

So we have enough ballots if somebody makes a mistake on their
ballot, they can get a second ballot. And we believe we are going
to be well prepared for this record turnout.

Ms. LOFGREN. Could I just ask one final question. We are going
to have a hearing on this tomorrow in the House Administration
Committee, but we have all read about problems with voter reg-
istration—I think it was Virginia Tech—but I mean, students are
reading this, and if you come from a state where you can’t do, by
right, absentee voting, the only way you are going to be able to vote
on Election Day is if you register where you are at college.

What proactive steps are being taken by the registrars in Vir-
ginia to correct the misinformation that students whose residence
is at their college are going to lose their student loans if they reg-
ister and vote?

Mr. SULEMAN. I believe the State Board of Elections has put out
some press releases to all the universities stating that you are al-
lowed to register from your dorm. If that is your residence, that is
your domicile in the state of Virginia, then you are allowed to reg-
ister from that point.

There was some misinformation being bandied about across the
state by some registrars, who I believe were just being well-mean-
ing and trying to be——

Ms. LOFGREN. I am not suggesting there was a——

Mr. SULEMAN. No.

Ms. LOFGREN [continuing]. There was a wrong intention, but——

Ms. LOFGREN [continuing]. Wrong information

Mr. SULEMAN. There was misinformation. I believe they were
just trying to be good moms and dads when they are looking out
for the students. And I believe the State Board has taken the lead
on that and notified all the colleges so as to rectify that problem.

Ms. LOFGREN. Thank you, Mr. Chairman.

Mr. CoONYERS. I see we have been joined by Vern Ehlers from
Grand Rapids, MI, the Ranking Member on the House Administra-
tion Committee.

Welcome, sir.

I turn now to Trent Franks.

Mr. FRaNKS. Well, thank you, Mr. Chairman.

Mr. Chairman, I know that in election seasons, sometimes there
are partisan considerations and comments on both sides, and I cer-
tainly don’t deny that I am a partisan Republican. But I always
want to make sure that everything I say is absolutely accurate.
And just to respond to one of the questions earlier related to
ACORN, I just wanted to briefly say that in 2008 alone, ACORN’s
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activities have prompted calls for investigation in Louisiana, Con-
necticut, New Mexico, Texas, Nevada and North Carolina.

Now, in my opening testimony, I cited public newspaper reports
recounting specific ACORN-related criminal activity in Wash-
ington, Missouri, Ohio, Pennsylvania, Wisconsin and Michigan.
Now, those reports concern the last few years alone. The number
of 12 states is cited in the Pittsburgh Tribune Review, specifically
adding Colorado to that list. And other examples are cited in John
Fund’s article in the Wall Street Journal and his new book—it is
called “Stealing Elections,” and it certainly will be discussed in the
second panel.

As I say in my opening statement, I simply focused on the public
reports in the last—in six states as they occurred in the last few
years. But I would be very happy to see a hearing exploring
ACORN activities over the last 10 or 20 years across the Nation.
And if that hearing suggests that I have overstated anything, I
would be more than happy to apologize publicly to the Committee
and to Ms. Lofgren. But I am afraid that it would only show that
I understated the situation, far more than overstated it.

So with that said, my question is first I guess to Mr. Lewis, and
I will give the others an opportunity.

In Seattle, both the prosecutors indicted seven workers for
ACORN that in the last year had registered more than 540,000 low
income and minority voters nationwide and employed more than
4,000 get-out-the-vote workers. The ACORN defendants stand ac-
cused of submitting phony forms in what Secretary of State Sam
Reed says is, “the worst case of voter registration fraud in the his-
tory of the state.

Given that the state doesn’t require the showing of any identi-
fication before voting, it is entirely possible people could have ille-
gally voted using those names. Local officials invalidated 1,762
ACORN registrations. Felony charges were filed against seven of
its workers, some who already have criminal records. And prosecu-
tors say ACORN’s oversight of its workers was virtually non-exist-
ent. To avoid prosecution, ACORN agrees to pay $25,000 of restitu-
tion.

Mr. Lewis, I think that you have at least expressed a tone of
wanting to make sure that our elections are honest, and I believe
that. Do these reports concern you at all, however?

Mr. LEwis. I don’t know specifics about the one that you are talk-
ing about. And certainly I know that Sam Reed is one of those who
is not prone to overstatement.

But let me say to you—we are concerned from an administrative
standpoint about third-party registrations altogether. We like
them. We want them. They do a good job in many cases of bringing
people into the process, and that is always healthy for democracy.

But this unfettered, unbounded, unregulated use of third-party
registrations, the point of where they sit on those registrations
right until the end and try to turn them all in at the very last
minute—it just screws up the system. It disenfranchises voters. It
is (ine of those things that just is frustrating to us as elections offi-
cials.

That voter that was solicited by a third-party registration outfit
may have signed up with them 6 weeks ago, 8 weeks ago, 12 weeks
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ago, and yet that card hadn’t been turned in to the election official.
When these kinds of occurrences go on, we hope that they will be
turned in within 3 days. If they are turned in within 3 days of con-
tacting the voter, then we have a chance to get them on the roll.
And if there is more information that is needed, to be able to get
that information back in time so they vote a legitimate ballot, they
vote a real ballot, not a provisional ballot.

And so those are our real concerns

Mr. FRANKS. Let me follow up with one last question. Mr. Obama
has sued on behalf of ACORN. ACORN later invited Mr. Obama to
help train its staff. Mr. Obama would also sit on the board of the
Woods Fund for Chicago, which gives funds to ACORN. And its
registration efforts, of course, have been scandal-prone.

In St. Louis, Missouri, officials found that in 2006 over 1,000 ad-
dresses listed on its registrations didn’t even exist. Later, Federal
authorities indicted eight of the group’s local workers, and one, of
course, has already pleaded guilty. That has got to concern you too,
as well—correct?

Mr. LEwIS. We are always concerned, as elections administrators,
that elections not only have real integrity, but also have the ap-
pearance of integrity. Because for voters, when they begin to per-
ceive that the process is too loose or that it doesn’t adequately pro-
tect the system altogether, then they lose faith in it, too.

But the truth of the matter is, how do we, as elections officials—
other than with our limited resources and the limited amount of
time that is allowed to us—how do we find out about most of these?
Well, we only find out about them, quite frankly, if they occur in
the normal course of business and we have the resources to be able
to do that.

Mr. FRANKS. Thank you.

And thank you, Mr. Chairman.

Mr. CONYERS. Thank you very much. Now I would like to recog-
nize Mr. Charles Gonzalez of Texas.

Mr. GONZALEZ. Thank you very much, Mr. Chairman.

Let me pose—well first of all, I think the most obvious observa-
tion from this side—it is refreshing to hear someone on the other
side of the aisle calling for more oversight and regulation. May be
too late and it may be the wrong subject, but regardless.

I am going to ask the same question of the individuals that have
testified, and that is, so that we walk away with here something
that is relevant to the hearing today: what is the number one chal-
lenge that you identify as being the greatest to you in conducting
a successful election, knowing the increased numbers on November
4 and prior to?

And what are you asking us to do to assist you?

And I will start off with Secretary Cortés.

Mr. CorTES. Thank you, Congressman.

The biggest challenge that the states are going to face is the
large number of voters who are registering and will participate. In
terms of the registration, as it was noted, it is processing those ap-
plications in a timely fashion. I know that in Pennsylvania, many
of my colleagues have taken the steps necessary to communicate
with any group that is doing third-party voter registration to en-
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sure those applications are turned into the voter registration offices
as quickly as possible.

But the bottom line is preparation, preparation on the part of
that voter. One of the main messages that I am taking out to all
Pennsylvanians is: if you are registered, no matter which way you
do so—third party, online, in person—you should be receiving with-
in 2 weeks, 14 days of that registration, a confirmation from your
county that says you are registered, and where you vote. Prepara-
tion on the part of the voter alleviates many of the issues that we
face on Election Day.

So I would like to take that message of preparation. How can you
help us? Financial resources are always needed. It was noted here
already, very eloquently, by the registrar from Virginia that we are
in a situation where we don’t have enough financial resources. And
to that you can add human resources, which oftentimes will require
money to bring in.

So you can help us with resources. You can also help us by un-
derstanding, as Mr. Lewis noted, that it is a complex process, and
that we have gone through a number of reforms since 2000, which
I support and are very needed. Give us time to work through those
reforms before we enact even more on top of those, because that
creates frustration on the part of election administrators.

Mr. GONZALEZ. Mr. Farrell?

Mr. FARRELL. Well, this won’t be the first time you have heard
this, but our number one challenge is funding. And it specifically
relates to the machines themselves. The new machines do wear out
more quickly than the old-style levers did. In Ohio we conducted
a study and found there were some serious deficiencies in the vot-
ing machines. But with no funding, there was no way to replace
those, which is why we implemented a plethora of security prac-
tices and procedures and chain of custody and other items to try
and offset that.

But even that required local boards to, unfortunately, spend
more of their funds to make sure these machines—that they had
enough, that they also were operating properly.

And the other challenge is training. And as you heard, on the
front lines are these poll workers with the ID requirements and
trying to make sure that everything is followed properly. And
training costs money, as well. So funding would be Ohio’s number
one priority.

Mr. GONZALEZ. Thank you.

Mr. Suleman?

Mr. SULEMAN. To sound like a broken record, it is funding. I
have got a litany of issues that I could correct in my office with
a much better funding mechanism. We were very proactive with
our voters this year and sent each voter a new voter registration
card to let them know their polling location and to give them an
updated voter ID to bring to the polls so that would ease along the
process. And that alone cost $300,000 that we haven’t been able to
replace in our budget.

I could have better poll worker training. In Ohio, I had one of
the first counties that went online poll worker training. And I don’t
have the resources to do that in Virginia. I am not an educator, but
I am charged with training my poll workers. I don’t know how well
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they are learning. If I had the software package, I could track their
learning, see where their problems are, and change my policies and
procedures.

Funding to purchase more privacy booths to allow more voters to
vote paper ballots will move the lines along. Funding solves the
majority of our problems.

Mr. GONZALEZ. And Mr. Lewis?

Mr. LEwis. At the risk of earning the enmity of my colleagues
here, funding is only a part of this. We are at the point where prac-
tices and procedures and training issues are indeed key to this
process. But we keep changing the process, faster than we can
adapt to it.

And we have had, since the Help America Vote Act, states and
locales and administrative decisions, legislative decisions by state
legislatures, that we keep changing and changing and changing.
You are not going to have good elections as long as we continue to
force the pace of change at such a rapid pace that we can never
get to the point that it is stable.

And so it seems to me that we have to start taking an attitude
that we want a certain kind of end result in the process, without
trying to Band-Aid each of the pieces. We need to look at, how do
we do this as an overall process to make sure it truly works for vot-
ers?

That is indeed probably going to cost more money in some re-
spects. But our concern right now is that if we don’t stop the pace
of change, if we don’t stop this constant assumption that we can
manipulate each and every part—of all of the processes, we are
going to be in for real trouble. Because this system is close enough
now to where we have overwhelmed it. We are at a point now
where in my testimony I pointed—we have had about half the peo-
ple in this business retire, because they have gone through all of
this accelerated pace of change.

We need time. We need time and stability and then, obviously,
the answer is we also need money. But local jurisdictions—you
know, I don’t know what the right answer is here. But if you are
a county commissioner and you have got too many competing goods
for available dollars, what do you do?

And yet at the same time, we are on the receiving end of that
as elections administrators. We have got more and more voters
coming in every election cycle, and yet we are asked to do with less
and less. And this is a recipe for disaster long-term.

Mr. GONZALEZ. Thank you very much.

And each of you, thank you for your service.

Yield back, Mr. Chairman. Thank you.

Mr. CoNYERS. Thank you.

Mr. Kevin McCarthy, Ranking on the Elections Subcommittee?

Mr. McCARTHY. Thank you, Mr. Chairman.

I thank all of you for your service and work you are doing. You
have to do a lot of preparation, and I don’t know if it is coincidence
or on-purpose, but we have Pennsylvania, Ohio, Virginia—you are
all battleground states. So you have got a lot of work before you.

I have a few questions. Mr. Cortés, if I could start with you. You
are not only secretary of state of Pennsylvania, you are also presi-
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dent of the National Association of Secretary of States, is that cor-
rect?

And you have 39 states in your association, is that——

Mr. CorTES. We have—all jurisdictions are within our member-
ship. Secretaries of state not only oversee elections, but we do cor-
porate filings, we do professional licensures, records management—
so our association comprises all 50 states, the District of Columbia,
Puerto Rico, the Virgin Islands, American Samoa and Guam. So ev-
erybody is covered.

Mr. McCARTHY. So you wear a big hat. You have got to not only
look at your state, but everybody else’s. I will tell you, in my home
state, I have found that every election, things have kind of
changed. That people want to have a greater ability to vote, make
it easier to vote. One of our colleagues from California, Mrs. Davis
and I, had worked on absentee balloting, which has continued to
grow in California. You will find in some districts, more than half
the people vote before Election Day.

Now, part of that work and what we have done in working on
legislation, it is also the greatest ability to have fraud. Because you
are outside and moving through, and then we have heard from our
colleagues before here as well, the fraud in voter registration. You
have got to be able to prepare, and that takes time, just like pre-
paring for an election. If someone sends in the application, you
have got to do the due diligence to make sure that person’s lived
there, not 7 years old, as we showed that someone before.

What type of work do you do in Pennsylvania for preparation if
someone turns in an application or first does a voter registration?
Do you check that before someone gets an application by mail to
vote? Or can they get it on the same day?

Mr. CORTES. In Pennsylvania you must register to vote 30 days
prior to Election Day, so there is a requirement of registration. For-
give me, but I am going to ask you to rephrase the question. I am
trying to follow it

Mr. McCARTHY. If T walk in and I register to vote. So I register
to vote with you—could I get an application to vote by mail on that
same day? Or do you do any checks and balances to make sure
what I say on my voter registration, that I am a citizen, where I
say my age—is there any checks and balances on there that

Mr. CORTES. There are, Congressman. Yes, you can submit a re-
quest for both, but the voter registration process is handled first.
In other words, you don’t have to put in an application and come
back a week later for an absentee ballot—you can submit them
both at the same time. However, the process whereby we verify
that there is no duplicate in the registration, that we can verify
that you are the person you say you are, is a check that is done
first.

And we have the statewide voter registration database that we
are mandated to have by HAVA to thank for the ability to have
greater transparency and duplicate checks, the checks and balances
that I believe you are alluding to. So a jurisdiction will receive an
application, will go through their due diligence, check everything,
including verification and check up with either Pennsylvania driv-
er’s license number, comparing the information on that application
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to our Department of Motor Vehicles registration records, or the
last four digits of a person with the Social Security Administration.

So those check-ups and verification that the person is not reg-
istered elsewhere happen first. Once that is verified, then the ap-
plication for absentee ballot can be processed. In Pennsylvania we
have, however, what is known as excused absentee voting.

Mr. McCARTHY. He has to have a rationale

Mr. CORTES. Only 14 categories exist for which you can qualify
for an absentee ballot. But the process is very transparent——

Mr. McCaArTHY. Well, if I can follow up—I appreciate the work
that you have done there. Now, the concern I have, and one thing
that we looked at voter fraud and others—but you bring the word
“transparency.” On Election Day, you allow people in from the out-
side to watch, right? Counting the votes and others?

Mr. CORTES. Yes.

Mr. McCARTHY. Well, I am concerned about—I listened to Mr.
Farrell, and he talked about, was it preparation, partnership, and
one other—success. Secretary of State Jennifer Brunner of Ohio,
her new advisory that prohibits observers during the 35-day period
where a person votes in person—she doesn’t allow people to ob-
serve during that time. So if you are in Ohio, you can’t do what—
you can do something that you can’t do in Pennsylvania. I could
walk in, I could register to vote, and I could vote in person the
exact same day and no transparency where someone could actually
view it from the outside, because of this new advisory.

And I am just asking, in all the hats that you wear, what was
your opinion on having that activity?

Mr. CorTES. Well, I guess my answer to that, Congressman, will
be the one that applies to the sometimes-heard suggestion that one
size fits all for our country. We recognize that we have a rich his-
tory of diversity within our Nation. I am not in a position, nor will
I comment, on the decisions of my colleagues in Ohio or other state,
for that matter. I believe the decisions made by that state chief
election official, I would like to think, is being done with due dili-
gence and with the application of the law.

Many times what creates a difference in the way we approach
and we handle elections are constraints that are in law—either
Federal, most of the time state—that the chief election officials
have to abide by. People have to frequently defend even the Help
America Vote Act and the merits of that act, and we are the imple-
menters, not the body that created the law.

But I will say that the processes that I have observed have with-
in them inherent checks and balances that take into account those
potentialities. What I will say in terms of voter fraud—most of our
states, by the way, have established 1-800 toll-free hotlines that
people can call in to report fraud. When we have instances of fraud,
we go to those issues and attack them vigorously. In fact, the
states of Alabama and West Virginia have created election voter
fraud task forces to address that.

So I will say, respectfully, that I believe that the states are oper-
ating within their legal constraints and acting in the way that they
believe is best fit for their electorate.

Mr. McCArTHY. I appreciate the time you have given me. And
one thing I will say is, we have contested elections here. And we
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sit on the panel—there was just three of us that did it. Once some-
one casts that ballot, and that ballot is then uncounted, you have
a hard time going back through finding out which one it is.

I appreciate the due diligence that you do and the transparency
that you do. And I do believe maybe one size doesn’t fit all. But
I also believe that having a checks and balance across the Nation
makes a much safer election and a more honest election and a
greater partnership—as well.

I yield back.

Mr. CoNYERS. Thanks, Mr. McCarthy.

The Chair is pleased to recognize Mrs. Susan Davis of California
on the Elections Subcommittee

Mrs. Davis OF CALIFORNIA. Thank you, Mr. Chairman, and
thank you all for being here.

I am going to follow up on a topic of importance to me, which
is absentee voting. And I appreciate the fact that my colleague has
started some of that discussion. One of the reasons that I think it
is so important is that so many people in this country are voting
absentee today. And in fact, there are areas where it is projected
that about a third of the country might vote by mail in this elec-
tion.

So we need to certainly be very aware of what is happening. And
as we know, states vary tremendously in the way they approach
this issue.

And I wanted to ask you, Mr. Suleman: Virginia’s laws on absen-
tee voting are quite intriguing, really. And there are many excuses
that happen to be valid, but it looks like the forms are fairly com-
plex for folks, and certainly there is some invasion of privacy, as
well.

I have got that form here. If you are sick or you have a disability,
you have to specify the nature of your illness. If you work, you
need to indicate your hours and the name and address of your em-
ployer. If you have a religious obligation, you need to describe it.
If you are taking care of an ailing relative, you need to name that
person and describe their illness. If you are on vacation, you need
to say where you are going. And you also need to tell the state if
you are pregnant.

Now, could you tell me why all that is necessary? What do you
do with that information? How much time does it take to verify
that? Does it cost more to check these excuses than it would to go
to no excuses voting like California or Ohio? Why is all this nec-
essary?

Mr. SULEMAN. I think that is a question for the Virginia legisla-
ture. Quite honestly, I don’t believe that it is necessary. My per-
sonal opinion is that it is not necessary. I have come to Virginia
from a state that instituted no-fault absentee voting—Ohio—and I
believe no-fault absentee voting works.

The forms are very restrictive. I am denying forms every day for
voters that are not filling out the forms properly. I don’t like doing
it, but I don’t have the option to not do that. I don’t have the abil-
ity

Mrs. DAviS OF CALIFORNIA. How much—what does it cost you?
What about the personnel required?
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Mr. SULEMAN. Oh—personnel. My MT department right now is
the largest department that I have, which I probably have about
25 people. And it is probably a quarter of my personnel budget at
this time. I can’t give you an exact number of expense, but the cost
of denying this form, sending the form back to a voter, saying that
you missed this part of the form or this wasn’t checked properly
or you didn’t list your employer on the form when you are work-
ing—sending that back to the voter and having it sent back in—
the cost in time and postage and money is astronomical.

Mrs. Davis OF CALIFORNIA. Hmmm. Thank you.

Mr. Farrell, you went to no-excuse voting. And you had some
forms that were pretty complex as well, but you have changed that.
How has that affected your ability to do this part of your job?

Mr. FARRELL. Well, it is interesting. Even with Ohio’s fairly re-
cent no-fault absentee application process—meaning that you really
don’t have to have a specific reason—there have still been some
challenges. Because, under Ohio law, certain information must be
provided. What is interesting is Ohio, for absentee ballot applica-
tions, does not actually require a form. A citizen—or a voter, I
should say—can even hand-write the request as long as it has spe-
cific components.

So boards of elections in Ohio face similar challenges, but are
very used to someone who requests an absentee ballot maybe not
having all the required information. They have a process or proce-
dure where they notify the voter of what is missing and have them
turn that in.

Mrs. DAvis OF CALIFORNIA. So there is a lot of extra time in-
volved in that.

Mr. FARRELL. There is a lot of extra time. And unfortunately
some criticism when boards try to adhere to that law and, you
know, have to go through that effort.

Mrs. DAVIS OF CALIFORNIA. Thank you.

I just want to turn to Mr. Cortés quickly, because Pennsylvania’s
form is not as invasive as it is in Virginia. But nevertheless, you
have to state your illness and doctor’s excuses—what has that
done, and how much time do you spend? And I think the other
thing that is quite significant, Mr. Suleman, that you cited is that
you are turning back a lot of those forms, not because people don’t
have a valid excuse, but because they somehow read the form in-
correctly.

How has it affected your voting?

Mr. CORTES. In Pennsylvania, this has been the law for so many
years that our administrators are well attuned to handling the ap-
plications. So I can say that we do so fairly expediently. The issue
of the no-fault or the no-excuse absentee voting was covered in a
commission that I chaired back in 2005. It was the unanimous rec-
ommendation of our body that we do without the excuse absentee
voting. We don’t see it—as in the case of Ohio, we don’t necessarily
see the value as much anymore.

There is a nostalgia about voting in person, but we recognize
that with the complexities of today’s life, people may want to vote
by absentee ballot. In Pennsylvania, you must check off a reason.
You don’t have to explain it in detail, just check it off. You are
swearing that under oath, as an affidavit, and you would be subject
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or could be subject to penalties if in fact somebody is found to mis-
represent that decision.

But we believe that for the proper administration of elections,
there are enough checks and balances and other things that we can
do, and we should relax those requirements.

Mrs. DAVIS OF CALIFORNIA. That you should relax them.

Mr. CORTES. Yes.

Mrs. DAvVIS OF CALIFORNIA. Okay. Thank you very much.

Thank you, Mr. Chairman.

Mr. CoNYERS. Thank you, Mrs. Davis.

The Ranking Member of House Administration, Vern Ehlers.

Mr. EHLERS. I thank my colleague from Michigan, and thank you
for holding this hearing.

I will repeat the mantra which I have said numerous times in
the House Administration Committee, what I hold dear in voting:

Number one: Every legal voter should be assured of the right to
vote and be assured that their vote will be counted accurately and
correctly. That is number one.

Number two: Every legal voter should be assured that their vote
will not be diluted or negated by other individuals registering or
voting illegally.

And I think we have done very well in the past several years—
in fact, quite a few years—about ensuring that legal voters are able
to cast their votes legally and to be assured that it is counted le-
gally. We know of the few instances throughout the Nation where
this has not always happened. But by and large I think we do pret-
ty well there.

I think we are not doing as well on the other part, and that is,
stopping the fraud of people who are voting illegally—in other
words, negating or diluting the votes of people voting legally.

And there are lots of ways that this can happen. And part of my
cynicism comes from having served on contested case hearings in
various parts of the country where we observed behavior that was
certainly not appropriate.

And some of it is not at all the fault of the voter. The one that
disturbed me the most was an organization that was telling un-
documented aliens that of course they had the right. And helping
them become registered, and telling them how to vote.

Now, first of all, this is not only illegal, but it is of huge danger
to the undocumented aliens, because if discovered they are auto-
matically deported. And I think that that is one of the most egre-
gious examples.

I am very bothered by the behavior of ACORN. Mr. Lewis, you
gave the example of their dumping everything on you. That may
not be particularly egregious, but it certainly makes your work
more difficult. And the question is, why would it be done if you are
not trying to confuse the process or overload your staff?

There are other examples of ACORN; many of us have heard
those. And why do these organizations exist, why are they trying
to break the law? And I am delighted to have an organization that
is trying to register more voters. That is what we need, that is
what we should have. But why do they feel the necessity to resort
to irresponsible behavior or perhaps illegal behavior? And I am just
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wondering if any of you can enlighten me on that. And are there
other organizations that you see attempting to do the same thing?

Let’s go down the line. Mr. Cortés?

Mr. CorTES. I would say that all state and local election officials
share the same views in terms of what you have expressed. Every
legal vote should be counted; no legal vote should be diluted. And
nobody that I know condones fraudulent activity in any of its mani-
festations.

Based on personal experience and on what I read and my discus-
sions with the Department of Justice and district attorneys and
those that prosecute fraud, most groups that engage in third-party
voter registration do so for all the right reasons. They are trying
to franchise and make sure that every voice is heard.

There is always a bad apple, so to speak, in every group. And I
can tell you that for one, and all my colleagues with me, are always
eager to learn of those instances. If information does surface that
you have individuals who are acting unbecoming, we want to know
about that. And we would work with the proper law enforcement
authorities to see that the law is followed.

But my opinion is that by and large, groups that engage in voter
registration do so with all good intentions, and that sometimes part
of the problem is inadequate training of those individuals who may
not even be well suited to assist a potential registered voter to com-
plete the forms. And that creates delays, inconveniences and bur-
dens for the election administrators.

So we share your views as far as that, and I cannot comment
more thoroughly with regards to ACORN. Some of this information
that is coming to me is news today.

Mr. EHLERS. Yes. Well, what bothers me is they seem to be delib-
erately trying to subvert the process, and there is no need for it.
Iﬁo ichey want to register voters, register them properly and honor-
ably.

Mr. Farrell, any comments?

Mr. FARRELL. Well, prior to working at the Secretary of State’s
office, I was chairman of the Clark County board of elections in
Springfield, Ohio. And interestingly enough, we had a fraud case.
It was not with ACORN. It was with another group, out of Dayton,
Ohio. And a couple of things about that were interesting, because
we actually had a hearing and took testimony to try and work with
the prosecutor’s office in Clark County on this subject.

From what I recall, there was a group that wanted to register
voters, and they subcontracted with an agency to do the hiring and
the training of these folks that would go out and register what they
believed were unregistered voters. Well, they paid these folks based
on the number of registrations that would come in.

Well, it didn’t take long before one or two employees quickly fig-
ured out, gee, we will make more money if we claim we signed up
more people as voters. And that, in that particular instance,
seemed to be what led to the fraud. If I recall, the prosecutor pur-
sued it and the agency itself. There wasn’t any type of conviction
for it, but obviously the individuals that did this, were punished.

So it caused me to kind of think about who is really at fault here,
where is the real blame, is it folks just trying to make a living that
kind of overstepped, or is it the training, as my colleague here
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mentioned? Or is it something that we need to do, you know, to
work and outreach with groups so that we can prevent it.

Mr. EHLERS. Mr. Lewis, let me just jump to you. You said
ACORN has come in and periodically, it seemed to be a habit, just
dumped a bunch of registrations on you at the last minute. Why
would they do that?

Mr. LEwis. Well, first let me say, I have seen it happen on both
sides of the aisle in terms of dumping in on the last minute. The
problem is that these groups I think all think that they are going
to surprise the other campaign with how many people they have
registered.

And the truth of the matter is, if it is valid registrations that we
are after as groups—and we welcome all the groups to do this—
but they need to turn those in as they collect them, as they get
them from folks. So that there is an orderly process here and so
that we can indeed make sure that the voter has done everything
the voter needs to do to be on the rolls.

If they will do that, then we have legitimate voters that we are
communicating with well in advance of an election. But by dump-
ing all of them in that last 2 or 3 days before registration cutoff,
they almost assure that we are going to end up disenfranchising
some of those people.

Mr. EHLERS. Thank you very much.

Mr. Suleman, do you have anything you wish to add?

Mr. SULEMAN. Yes, I do. We do see in the elections business reg-
istrations that are turned in improperly. Registrations can be
termed fraudulent. But I think the system works. The system
catches those registrations. They may be turned in, but those fake
registrations are never put on the voter books. They are caught
through our checks and balances that we have as local officials. We
find them and then we say, okay, these are fraudulent. They don’t
go on the rolls. Those people don’t show up to vote.

So in that instance, the system does work. I have personally in-
stigated six cases of elections fraud and gotten four convictions
when I was in Ohio. And the fraud occurred at the petition level
when, as Mr. Farrell said, organizations pay people to go out and
get signatures for referendums or for initiatives or for campaigning.
And they will pay $1 a signature or $2 a signature. They tend to
pick up a phone book and fill out the forms.

And they tend to be the unluckiest human beings in the world,
because they pick dead people that we discover that are still in the
phone book.

So there is some fraud that exists, but I believe it exists more
at the petition level than at the voter registration level. We catch
the fraud at the voter registration level. And I think we are doing
a pretty good job of preventing fraudulent voters.

Mr. EHLERS. Well, I am from Michigan, and naturally we are
very suspicious of fraud in Ohio, particularly in Big 10 football
games. [Laughter.]

And so we recognize you have more problems than most states.

Thank you very much. I yield back.

Mr. GONZALEZ. [Presiding.] Thank you, Mr. Ehlers.

At this time the Chair is going to recognize the gentleman from
North Carolina, Mr. Watt.
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Mr. WATT. Thank you, Mr. Chairman. I will be very brief, be-
cause we have been called for votes, and I am sure Mr. King would
like to go, and I want to respect this panel and not hold him.

Let me just, first of all, apologize to the members of this panel
for not being here. We have been trying to deal with the financial
crisis in which we have found ourselves. But I assure you that it
was because of that crisis that I was not here. Because I think we
could have an impending crisis around this election, and that
would be equally devastating if the world or people in the United
States walk away from this election believing that it has not been
administered fairly, has not been—you know, the machines have
broken down, the people have been standing in line forever.

And, you know—so this is a serious, serious concern, especially
given the level of interest in this. Especially given the level of new
registrants. And when I walked in, somebody, I don’t even know
which one of you it was—and I am sure it was innocent, I am cer-
tainly not discouraging using the language that you used—but I
am always disappointed to hear that we need to lower the expecta-
tion of voters.

This is a democracy that, at least until recent years, was the
symbol of democracy around the world. And we should have the
very highest expectations that we can conduct an election that ap-
pears to the world and appears to our citizens to be a fair election.
And the last couple of elections, we have really had some serious
problems.

Actually, being from North Carolina and knowing the level of
under-count that has historically taken place going back—not deci-
sive of outcomes, potentially, but certainly indicative of real serious
problems in our election system—we have got to raise our stand-
ards. And that is part of the reason that voters have high expecta-
tions, because this is America.

So I hope that we can conduct an election this time. And one of
the concerns I have is really the allocation of machines and the ef-
fectiveness of machines. Allocations—the prior secretary of state in
Ohio, Mr. Blackwell, was here in our Committee, and you know,
they apparently are using—according to him, he would like to use
the same criteria in allocating machines that historically have been
used in the past. And I don’t think that is going to work in this
election. We know that turnout in various communities is going to
be higher—much, much higher—than it has been.

And for us to be using the same models that we have used and
the allocation of machines based on historical voting patterns, in
my opinion, would be irresponsible. And I can’t say to my voters,
lower your expectations about being to get into the voting booth to
cast your vote in some reasonable time.

And I shouldn’t be asking my constituents to lower their expecta-
tions. I should be doing everything I can to live up to those expec-
tations, because I believe that is what America and our democracy
should be expected, and that is what we are expected to do around
the world.

So—believe me, I can’t even—when I walked in I heard “lower
expectations,” and I don’t even know which one of you it was that
said it. And forgive me if I sound like I am fussing at anybody. I
am not. But we can’t lower our expectations in this area. This is
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central to our democracy. It is central to the way that we perceive
ourselves and that way we are perceived around the world.

And I honor and respect everything that you do to live up to
those expectations, but please don’t ask us to lower our expecta-
tions. Not the American people.

Thank you, Mr. Chairman. I yield back. I didn’t even ask a ques-
tion, and forgive me—whichever one of you it was that said it, be-
cause I am sure it was said in the best of intentions. And my com-
ments back are said with the best of intentions.

I yield back.

Mr. GONZALEZ. Thank you, Mr. Watt.

The Chair is going to recognize the gentleman from Ohio, Mr.
Jordan, for 5 minutes.

Mr. JORDAN. Thanks. I thank the Chairman.

And I want to thank our witnesses for being here today, for the
work you do back in your respective states to help our election
process.

I want to focus my comments to my fellow Buckeye from the
county just south of the one I live in, Mr. Farrell. And I want to
pick up where Congressman McCarthy was just a few minutes ago
and talk about this overlap that is going to be there in Ohio law
starting next Tuesday, where early voting can start and registra-
tion can still be done, you can do it on the same day.

Ohio law, as it was pointed out in Mr. McCarthy’s questioning,
Ohio’s law is like Pennsylvania’s law. You have got to be a citizen,
you have got to be 18 years old, you have got to live in the state,
you have got to vote in the precinct and county you reside in. And
you have to be registered to vote for 30 days prior to voting.

Next Tuesday, the absentee ballot voting can start in our state.
And it is my understanding that earlier this month, on the 11th,
the secretary of state issued a directive saying that in fact, you can
do just what Mr. McCarthy described about and the potential prob-
lems that are associated with that, in my judgment, and frankly in
his judgment. You can come in and—she is going to allow people
to come in and register and the same day vote.

Is that the case, Mr. Farrell?

Mr. FARRELL. I believe she advised boards to follow past practice
and yes, allow that to happen.

Mr. JORDAN. And explain to me how that complies with Ohio
law, which when I read it, says that the citizen of the United
States is 18 years old and has been registered to vote for 30 days.
How can we allow someone to come in and register and vote on the
exact same day? How does that comply with being registered for 30
days?

Mr. FARRELL. Well, first let me point out I am not an attorney,
so I will try and tell you what I have heard from some of the elec-
tion attorneys in our office. I think what this hinges on is the term
“vote.” Is that when the ballot is turned in, or is it when the ballot
is counted? Absentee ballots in Ohio are counted on election night.

So one of the things that can happen in between the ballot actu-
ally being counted on election night and when that absentee was
cast—regardless of whether it was during the 5-day window or 6
days prior to the election—is for voter registrations, there is a proc-
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ess to check and safeguard and detect someone that maybe is not
eligible to register.

With an in-person absentee ballot, it goes into an envelope and
can be pulled, if you will, by the board, or if someone wants to chal-
lenge it and say, we have reason to believe this voter registration
wasn’t valid.

Mr. JORDAN. What do you do when someone comes in like in this
situation? What are you going to do to verify that they are in fact
a resident? I mean, what are you going to do to check and make
sure they are an eligible voter?

Mr. FARRELL. Well, boards have a couple of things that they usu-
ally do to check. One is, as my colleague from Pennsylvania had
mentioned, there is a statewide voter registration database—they
can instantly look up to see if that person is registered somewhere
else.

The other thing is, they do have a window of time to process and
mail a notice to this person. If that notice were to come back as
undeliverable or there was some sort of flag regarding residency,
again, because that ballot is in an envelope and set aside and not
to be counted until election night, the board then could have a deci-
sion made on that voter registration which would disqualify that
ballot from being counted on election night.

Mr. JORDAN. So her whole—the directive is based on her under-
standing that, because there is going to be 30 days from the time
that that individual votes, that is when the clock kind of runs
through, because the vote actually counts on Election Day. That is
your understanding?

Mr. FARRELL. That is my understanding.

Mr. JOrRDAN. What if—let me give you a scenario, then. What if
I am a poll worker assigned to work at the Republican polling sta-
tion on a primary Election Day, and knowing that I am going to
be busy that day, I get an absentee ballot before the primary elec-
tion. And I ask for a Democrat ballot, and I vote that and turn that
in. Would that disqualify me from being a poll worker for the Re-
publicans on that primary day?

Mr. FARRELL. I would have to check on that. I don’t know the an-
swer right off the time of my head, I apologize.

Mr. JORDAN. My guess it would. You know, if I pull a Democrat
ballot and I am assigned to work as a Republican poll worker, my
guess it would disqualify me for that day. But according to your
logic, it shouldn’t, because that vote won’t be counted until the end
of Election Day later and I am not officially a “Democrat” until that
is actually counted. That is my concern with the ruling the sec-
retary of state’s put on her plate.

It doesn’t make sense to me. It doesn’t square with the law. But
more importantly, it is the issue that Representative McCarthy
brought up: can we really do the due diligence, have the trans-
parency that we need to make sure we are having fair elections?

Mr. FARRELL. And now that you have mentioned that, I do be-
lieve under Ohio law, a person’s party affiliation is determined by
the ballot they cast in the primary. And I believe that affili-
ation

Mr. JORDAN [continuing]. I would say most, and I would say most
Ohioans, most Americans, think you vote when you vote. Not 35
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days later or whenever it is counted. When you vote is when you
vote, and you should have been—according to Ohio law, an elector
registered for 30 days prior to doing that. That is the problem with
her ruling.

And if it is my understanding, too, she did this in a directive on
September 11th. Ohio law says that directives before Ohio don’t
have to have public notice, public comment after—excuse me, Sep-
tember 11. After September 12, they do. So she issued this before
there could be the public comment and notice and all the things
that are required under Ohio law. Is that true?

Mr. FARRELL. I would have to check the dates, sir. And I don’t
know if this was an advisory, you are referring to, which
doesn’t——

Mr. JORDAN. My understanding was its directive 2008-91 issued
on September 11th regarding this very issue, this overlap in when
absentee voting and registration can both take place. And because
it occurred before September 12th, there is not the public notice
and public comment period that is traditionally there with Ohio
law.

Mr. FARRELL. I will accept your word for it, sir.

Mr. JORDAN. All right. I thank the Chairman and yield back.

Mr. GONZALEZ. Thank you very much.

The Chair will recognize Mr. Ellison for 5 minutes of ques-
tioning.

Mr. ELLISON. Thank you, Mr. Chair, and thank you for having
this important hearing.

I wonder, gentlemen, if you would offer any views on how govern-
ment-issued photographic ID requirements might impact this up-
coming election. I know in Indiana there is a requirement, in Ari-
zona there is, there is a few other states that have them. Could you
offer a viewpoint on how these impact this upcoming election, par-
ticularly in light of the Supreme Court ruling that upheld the Indi-
ana law?

Mr. CORTES. Again, this is an issue of great debate throughout
the Nation. I stand by the belief that every state adopts laws and
procedures that are suited for their state. In Pennsylvania, we
don’t have a photo ID requirement. We do want to make sure,
though, that we can verify the identities of first-time voters. So we
do have an ID requirement that includes not only photo identifica-
tion, but also forms of non-photo identification, such as a recent
bank statement, pay stub, utility bill that shows a person’s name
and address.

In other states, again, the issue has been debated at length, and
the belief is that having the photo ID is a deterrent to fraud, and
I respectfully just will comment that those states believe that that
is in their best interest, and they believe that they have ways to
mitigate the use of the requirement of the photo ID without
disenfranchising voters. But again, I think that is a question that
is best suited for those states that have that type of requirement.
Pennsylvania is not one of them.

Mr. ELLISON. Mr. Lewis, you have a national purview on this. Do
you have any views on this, particularly in some of the states that
have these requirements?
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Mr. LEwis. Well, obviously, this has been one of those raging bat-
tles has gone on for 40 years in terms of elections. There are some
who honestly feel that we should indeed have photo ID on every-
one. And then there are those who say that by doing that, you real-
ly end up disenfranchising folks.

And there is no easy resolution to this. I will say to you, the
states that have it—and I think we are at 11 or 12 that are actu-
ally doing it—the ones that did it more recently than the ones that
had it for a long time are our laboratory, and at this point so far,
the allegations that it will slow down the process or cause adminis-
trative problems for the process seem not to have proved out.

On the other hand, it still doesn’t solve that age-old argument of
whether or not it may or may not be unfair to certain elements of
society. I think as long as the government of the states that do it
actually make sure that they take care of paying for it, if they are
going to order it, if they pay for it so that everybody who needs one
has got one—then it seems to work okay.

Mr. ELLISON. My thought was that for the states that have those
kinds of requirements—and again, I am on record as being very
much those requirements—but for the states that have chosen to
do that, I think it is important for them to do some public comment
and notice so that people don’t arrive at the ballot box and not
have the proper equipment, the ID.

Mr. LEwis. I agree with you. You know, you don’t want folks
showing up not knowing that they needed X, Y, Z in order to be
able to vote. And yet at the same time, I am going to tell you one
of the hardest things that we ever find in elections—as my col-
leagues here will tell you—folks don’t show up ordinarily with their
voter registration card. If they did, we would have a whole lot less
likelihood of them being in the wrong place all the time.

But the photo ID thing, at least so far—all I can tell you is just
from what the experience has been so far—seems not to have been
a major problem yet. That doesn’t mean it won’t be.

Mr. ELLISON. Except for in Indiana, there was the story about
the 98-year-old nun who was turned away from the ballot box. And
some of her colleagues were, too, and some of other folks were. Now
it is true this is the first time it was implemented, and maybe it
won’t be as bad at the general election.

But I think it is important for the record to be clear, there were
people who were turned away in Indiana who would be otherwise
eligible voters.

Mr. LEwis. What I think we are really confronted with is that
first-time voters—inexperienced voters and first-time voters—and
those are two distinct categories, because you have some that are
occasional voters—because this is not a habit for them, they don’t
know what to do in each instance. And particularly if they have
changed residence of the state they were in. They are going to be
the ones that we have the most difficult time explaining to folks,
“yes, but you needed this in order to do this.” And so that is always
an issue for us.

It is one of the reasons that, I think you heard Secretary Cortés
saying, in Pennsylvania he is pushing very hard to make sure that
every voter knows what is expected of them before they get to the
polls. And that is one of those things that we wish we had tons of
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money so that we could advertise. My God, it would give us some
great relief just not to see a presidential ad once in a while so that
you could see an ad about the voting. You know?

Mr. ELLISON. What about—I mean, elections are public in na-
ture. I mean, yes, I have often thought to myself that it might be
a good public service announcement in some of these states to say,
hey look, you know, this is what you need in order to vote. And
again, you know, in Indiana and other states that have these re-
quirements, my thought is, look: while I am against these require-
ments, I think they are unnecessary and we shouldn’t have them,
they are there. I realize that—there needs to be some sort of con-
certed effort to let the public know.

Particularly in an election like this, where you are going to have
this enormous turnout, at least that is what folks are expecting,
that we hadn’t had in the past.

Mr. LEwis. What ordinarily happens—and I can’t say this in
every instance, because I haven’t looked, obviously, at all 7,500 ju-
risdictions—but what ordinarily happens is that the elections offi-
cials are indeed, they are trying to tell you publicly in public news
announcements, or they are mailing notices with the voter registra-
tion card telling you where your polling place is, also what you
need to have with you in order to vote. Sometimes that gets there,
sometimes it doesn’t. Sometimes people read it, sometimes they
don’t remember getting it. You know, this is where we are.

We try to notify. But the truth of the matter is, is we don’t have
the funds on the administration side, the election administration
side, to do what would really be most effective, which is radio and
television advertising to tell folks what they need.

Mr. ELLISON. Well, I will take that as something we need to start
thinking about, Mr. Lewis. Thank you.

My next question, and it will be my last one, is: you know, one
of the things that also I think is somewhat disturbing is that in
the last election, there were a number of jurisdictions in which be-
fore the election, people got flyers that were stating improper and
actually inaccurate information that was, I think, designed to dis-
courage them from voting.

For example, in Milwaukee there was something, a flyer that had
Milwaukee Black Voters League—you cannot vote unless you have,
if you have any outstanding child support, if you have any unpaid
parking tickets. And then of course, that was just Milwaukee.
These flyers were found all over the country. And they were dif-
ferent and tailored to the jurisdiction.

You know, if a voter gets something like this, maybe they are one
of these inexperienced voters Mr. Lewis is talking about. Maybe
they can be taken in by something like this. Is there any kind of—
do your states and your jurisdictions have hotlines where people
can call to get that quick voting information? And if you find out
there is this sort of voter suppression kind of thing going on, what
can you do about it?

Mr. CorTES. Congressman, I am happy to address that issue.
NASS is releasing today our survey of all the states in terms of our
preparedness, and that is one of the issues that we cover. And I
am happy to report that 36 states have toll-free hotlines that they
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utilize to report not only concerns that they may have, but to have
questions answered, as well as to receive general voter information.

There are also a number of groups, such as Common Cause and
the League that have those hotlines available. And we encourage
people to report and to contact the state election officials or county
election officials for clarification.

If I could, and in fairness to our colleagues in Indiana, Michigan,
and Georgia that have the photo ID requirements, I just want the
record to reflect that those states are making ID requirements cen-
tral to their voter education and outreach so that it is taking place
as we speak.

Mr. ELLISON. Thank you.

Mr. LEwis. I think the real issue here is one of fairness, always.
Fairness is what democracy is about. And any group or organiza-
tion that seems to me to misdirect folks in terms of their rights as
citizens of this country ought to be deplored everywhere. This is
just not right. Voting has to be fair. And we cannot fear that folks
who we don’t like or don’t agree with show up at the polls. If they
are legitimate voters, they are entitled to be there, and we ought
not to have anything that misdirects them.

Mr. FARRELL. In Ohio, the secretary of state’s office is working
closely with the attorney general’s office. If there are situations
that occur such as you describe, we would definitely want to work
with them, see what the options were in terms of possible prosecu-
tion.

Mr. GONZALEZ. Thank you very much, Mr. Ellison.

We are running under some time constraints, and we have seven
witnesses on the next panel—but I know that Mr. Jordan has a re-
quest for an additional question. And I would just ask my colleague
if it is going to be really brief? The reason is we have got to get
to the next panel as Members come back.

Mr. JORDAN. I thank the Chairman. The Chairman will maybe
note that I was real close to my five limit and no one else was. But
I will be real brief.

Mr. Farrell, tell me the difference between the directive and ad-
visory opinion.

Mr. FARRELL. A directive, from what I understand, carries the
weight of law and must be followed by boards of elections. An advi-
sory is pretty much just advising them of “here is what the law is.”

Mr. JORDAN. And I want to be clear. A directive prior to Sep-
tember 12th doesn’t require notice and public comment? A directive
after September 12th does, under Ohio law?

Mr. FARRELL. I am sorry, could you repeat that?

Mr. JORDAN. A directive issued prior to September 12th doesn’t
require public notice, or notice and public comment? A directive
issued after September 12th of this year—you know, close to the
election—does require notice and public comment, is that true?

Mr. FARRELL. From my understanding, yes, that is correct.

Mr. JORDAN. So the directive on this overlapping voting was
issued prior to the requirement that we have notice and public
comment.

Mr. FARRELL. If there was indeed a directive issued prior to the
12th, then yes, it would not require——
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Mr. JORDAN. Have there been any directives issued by the sec-
retary of state after September 12th up until today?

Mr. FARRELL. I am sorry, could you repeat that?

Mr. JORDAN. Have there been any directives issued after Sep-
tember 12th through today, over the past 2 weeks?

Mr. FARRELL. Not that I am aware of.

Mr. JORDAN. Have there been any advisory opinions issued in
that same time frame?

Mr. FARRELL. I believe there have been one or two.

Mr. JORDAN. How come—do you know why the secretary of state
would do an advisory opinion after September 12th and thereby—
it seems to me a logical conclusion she is trying to avoid any
chance for notice and public comment by issuing advisory opinions
after that day.

Mr. FARRELL. I am assuming the reason the advisories were
issued was in response to additional questions for advice boards
had requested from our office.

Mr. JORDAN. Okay.

Thank you, Chairman.

Mr. DAVIS OF ALABAMA. [Presiding.] Thank you.

I believe, unless there are any other Members who are present,
I think there are not, that concludes our first panel. And I thank
our witnesses for being here. And I excuse the first panel.

And want to welcome our second panel of witnesses and ask
them to come forward.

Mr. DAVIS OF ALABAMA. Let me thank our second panel of wit-
nesses, and given the size of the panel, I will introduce each mem-
ber of the panel separately and then ask them to make their 5-
minute statement. But there are a number of you.

Our first witness will be Grace Chung Becker.

Ms. Becker, welcome.

Ms. Becker is the acting assistant attorney general in the Civil
Rights Division of the Department of Justice. Prior to her current
position, she was the deputy assistant attorney general of the Civil
Rights Division as a former prosecutor in the criminal division of
the Justice Department.

Are you prepared to proceed, Ms. Becker?

You have to turn on your mic. If you are prepared to proceed, you
have 5 minutes.

TESTIMONY OF GRACE CHUNG BECKER, ACTING ASSISTANT
ATTORNEY GENERAL, CIVIL RIGHTS DIVISION, U.S. DEPART-
MENT OF JUSTICE

Ms. BECKER. Thank you very much, Mr. Chairman.

Good afternoon, Chairman Davis, and other Members of the Sub-
committee and the Committee. I am honored to appear here today
to discuss the civil rights division’s plans for the 2008 general elec-
tion.

This is an unprecedented election year. As we have heard from
the first panel, voters are registering in record numbers and record
turnout is expected at the polls. Although the first panel witnesses
and the constituencies they represent have the primary responsi-
bility on Election Day for administering elections, there is an im-
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portant role for the Justice Department to play, and we are pre-
paring to do our part.

I am fortunate to have a tremendously talented and hardworking
team of about 40 attorneys and 40 non-attorneys in the voting sec-
tion. I have asked them to vigorously enforce all of the voting stat-
utes in the division based solely upon the facts and the law. I have
echoed the words of Attorney General Mukasey and emphasized
that politics has no role in our decision making in this election
year.

I know that Members of this Committee are particularly con-
cerned about voter intimidation. The division takes a multifaceted
approach to combating and preventing voter intimidation. First, we
successfully brought lawsuits under section 2 of the Voting Rights
Act that have included allegations of voter intimidation based on
race, color, or membership in a language-minority group.

We brought cases in New Jersey, Pennsylvania, Georgia, Boston,
Florida and Mississippi. For example, we have addressed situations
in which voters were subjected to hostile and discriminatory re-
marks and unfounded and discriminatory challenges; that they
have had their ballot choices improperly influenced, coerced or
changed; that entrances were blocked to polling places; that at-
tempts were made to prohibit eligible voters from voting; that vot-
ers were challenged on the basis of race, and that they were sub-
jected to hostile treatment.

Another way to prevent voter intimidation is to empower vulner-
able voters. For example, we brought 10 of the 12 cases ever
brought under section 208 of the Voting Rights Act to ensure that
voters have the assistor of their choice in the voting booth. In addi-
tion, we brought 29 cases under the language minority provisions
of that act. Translated voting materials and bilingual poll workers
empower nationalized American citizen voters and can prevent in-
timidation from occurring at the polls.

Third, the division’s election monitoring program also helps to
ensure that voters are not intimidated. So far during calendar year
2008, we have sent 397 Federal observers and 158 department per-
sonnel to monitor 51 elections in 47 jurisdictions in 17 states. On
November 4, hundreds of Federal Government employees will be
deployed in counties, cities and towns across the country.

The department will have a toll-free hotline with interpretation
services. We will have a fax number and internet-based mechanism
for reporting problems. As part of our pre-election outreach efforts,
we have heard concerns over the longstanding practice of using
small numbers of criminal prosecutors as monitors on Election
Day. And while we have not heard of any actual intimidation re-
sulting from this practice and have never received complaints from
voters about it, we nevertheless take these concerns very seriously.
Therefore, out of an abundance of caution, I have determined that
no criminal prosecutors will be used as monitors on Election Day.

I know that the Committee has also been concerned about voter
ID laws. And while the Supreme Court has decided that Indiana’s
voter identification law is constitutional on its face, it is important
to emphasize that the court also held, consistently with the depart-
ment’s position, that individuals can sue if a voter ID law is ap-
plied to them in an unconstitutional manner.
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In addition, the Civil Rights Division is prepared to take action
if an ID law or any voting law is being enforced in a discriminatory
manner. For example, this summer we filed and favorably settled
a Voting Rights Act section 2 case in Penns Grove, New Jersey,
that included allegations that Hispanic voters were required to
show more identification than White voters. And this is even
though the state law did not require any voter identification.

In conclusion, the department stands ready to take any appro-
priate law enforcement action, whether civil or criminal, in re-
sponse to voter intimidation that implicates the statutes that we
enforce. We remain committed to vigorously enforcing all of our
statutes where warranted by the facts and the law.

Thank you very much.

[The prepared statement of Ms. Becker follows:]
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Good morming Chairman Conyers, Ranking Member Smith, Chairwoman Lofgren,
Ranking Member McCarthy and Members of the Judiciary and House Administration
Committees. | appreciate the opportunity to appear before you this afternoon to discuss the role
of the Civil Rights Division in preparing for the 2008 General Elcction.

For many reasons, this is an unprecedented ¢lection year. Voters are registering in record
numbers in states across the nation and record numbers of voters are expected at the polls this
November 4", The Civil Rights Division is not only aware of the challenges facing the states—
which have primary responsibility for conducting elections—during this voting season, but has
been actively engaging with local and state governments, as well as civil rights organizations,
doing everything within our authority to ensure that this election is fair and run as smoothly as
possible.

Over the past several months, representatives of the Justice Department have frequently
met with members of Congress, including this Committee’s staff, with members of civil rights
groups, and state and local governments, to discuss concerns and questions about the upcoming
election and to address the Civil Rights Division’s efforts in preparing for this election cycle. T
have met with dozens of civil rights organizations as well as the National Association of
Secretaries of States, the National Association of Attorneys General, the National Conference of
State Legislators and the National Governors’ Association to address concems and answer
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questions regarding the Justice Department’s role in the upcoming elections. The Depariment
remains committed, in both words and action, to ensuring that we effectively implement thexe
responsibilities not only during this election year but for future elections as well,

The right to vote is the foundation of our democratic system of government. The
Department strongly supported the Voting Rights Act Reauthorization and Amendments Act of
2006, named for three heroines of the Civil Rights movement, Fannic Lou Hamer, Rosa Parks,
and Coretta Scott King. The Department currently is vigorously defending the statute’s
constitutionality in federal court. On May 30, 2008, a three-judge district court panel in the
District of Columbia unanimously upheld the constitutionality of the statute. See Northwest
Austin Municipal Utility District No. I v. Mukasey, No. 06-1384 (D.D.C. May 30, 2008). The
Department is pleased that the three-judge district court agreed with our position in upholding
the constitutionality of the reauthorization of the Voting Rights Act. The plaintiff’s notice of
appeal to the Supreme Court was filed on July 8, and its jurisdictional statement was filed on
September 9. We will continue to vigorously enforce all the provisions of federal law,

I Legal Authority of the Civil Rights Division

Under our nation’s federal systemn of government, the primary responsibility for the
method and manner of elections lies with the States. Article I, Section 2, providing for the
election of the House of Representatives, specifies that “Electors in each State shall have the
Qualifications requisite for Electors for the most numerous Branch of the State Legislature.”
The Seventeenth Amendment to the Constitution adopted this same language with respect to the
popular election of Scnators. Article [, Section 4, Clause 1 of the Constitution states, “The
Times, Places and Manner of holding Elections for Scnators and Representatives shall be
prescribed in each State by the Legislature thereof.” However, Article §, Section 4, Clause 2
goes on to provide: “[Blut the Congress may at any time by Law make or alter such
Regulations” with respect to federal elections. The Fourteenth and Fifieenth Amendments
likewise authorize congressional action in the elections sphere. The import of the foregoing
constitutional provisions is clear: States have the power to determine the qualification of voters
subject to various constitutional limits {most notably those imposed by the Fiftecnth, Ninetecnth
and Twenty-Fourth Amendments to the Constitution, prohibiting the States from discriminating
based on race or scx and imposing pol} taxes), and also to establish election procedures except
where Congress exercises its authority to legislate with respect to voting procedures.

The Civil Rights Division is responsible for enforcing several (ederal laws that protect
voting rights, and T will discuss the Division’s work under each of those laws. These laws
include, among others, the Voting Rights Act of 1965 and subsequent amendments thereto, the
National Voter Registration Act of 1993 (Motor Voter or NVRA), the Help America Vote Act of
2002 (HAVA), and the Uniformed and Overscas Citizen Absentee Voting Act of 1986
(UOCAVA). The Voting Section of the Civil Rights Division enforces the civil provisions of
these laws. The Voting Section is committed to enforcing vigorously cach of the statutes within
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its jurisdiction. The 18 new lawsuils we filed in calendar year 2006 is double the average
number of lawsuits filed annually in the preceding 30 years.

In 2006, the President signed the Voting Rights Act Reauthorization and Amendments
Act of 2006, which renewed for another 25 years certain provisions of the Act that had been set
1o expire. The Voting Rights Act has proven to be one of the most successful pieces of civil
rights legislation ever enacted. We will continue to work to ensure that all citizens have equal
access to the polls.

Section 2 of the Voting Rights Act prohibits intentional, purposeful racial discrimination
in voting as well as conduct with a racially discriminatory effect. Although most commanly
used to address issues of minority vote dilution, Section 2 also has been the basis for other types
of legal relief involving voter registration and election day practices, including: the use of dual
(state and municipal) voter registration systems, the refusal to recruit or hire minority poll
workers, the intentional targeting of voters for challenges based on their race or ethnicity,
misconduct by poll officials favoring candidates of a particular race, changes in candidate
residency requirements intended to disqualify minority candidates, and actions and failures to act
resulting in the denial of equal access to the political process for language minority voters, in the
form of hostile poll workers and refusal Lo permit bilingual assistance.

In 2006, the Division’s Voting Section filed and resolved a lawsuit under Section 2
against Long County, Georgia, for improper challenges to Hispanic-American voters — including
at least threc United States citizens on active duty with the United States Army — based on their
perceived race and ethnicity. The Voting Section also filed a Section 2 lawsuit in Ohio in 2006
that challenged the City of Euclid, Ohio’s mixed al-large/ward method of electing its city council
on the basis that it unlawfully diluted the voting strength of African-American voters. Although
African-Americans comprise nearly 30 percent of the city’s electorate, and there have been eight
recent African-American candidates for the Euclid City Council, not a single African-American
candidate has ever been elected to the nine-member city council or to any other city office. In
August 2007, the court ruled that the city’s method of electing its city council violated the
Voting Rights Act. In March 2008, the first election was held under a court-ordered remedial
voting plan, and the first African-American was elected to the Euclid City Council from a
majority-black voting district. Also among our successes under Section 2 is the Division’s
lawsuit against Osceola County, Florida, where we brought a challenge to the county’s at-large
election system. In October 2006, we prevailed at trial. The court held that the at-large election
system violated the rights of Hispanic voters under Section 2 and ordered the county to abandon
it. In December 2006, the court adopted the remedial election system proposed by the United
States and ordcred a special election under that election plan that took place in April 2007. In
that elcction a Hispanic representative was elected from a majority-Hispanic voting district to the
Osceola County Commission. Further, in April 2008, the Voting Section filed and resolved
another suit challenging a district voting plan for the Osceola Board of Education on the grounds
that those districts, that were all majority-Anglo, diluted Hispanic voting strength. Just two
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weeks ago, voters elected the first Hispanic school board member in Osceola County’s history
under the singlc member district system adoptcd pursuant to our settlement.

In March 2008, the Division filed and resolved a lawsuil under Section 2 that challenged
the at-large method of election for the Georgetown County, South Carolina Board of Education
on the grounds that the use of at-large voting there diluted Aftica-American voting strength. [n
that county black citizens constitute approximately onc-third of the voting-age population, but at
the time of the filing of this suit the nine-member local school board was all-white. The remedial
plan in the case provides for the use of three majority-black districts in future school board
clections.

The United States filed a complaint on December 15, 2006, alleging that Port Chester,
New York’s at-large system of electing its governing Board of Trustees diluted the voting
strength of Port Chester’s Hispanic citizens, in violation of Section 2 of the Voting Rights Act of
1965. On March 2, 2007, after an evidentiary hearing, the court enjoined the March 20 elections,
holding that the United States was likely to succeed on its ¢laim, On January 17, 2008, the court
ruled that the at-large system of election used by Port Chester to elect its trustees violates the
Voting Rights Act because it denies Hispanics an cqual opportunity to participate in the political
process. The court ordered the parties to file proposed remedial plans by February 7, 2008. At
present, the court has not ruled on the remedial issues in Port Chester. According to the evidence
adduced at trial, and as cited in the court’s opinion, the 2000 census shows that almost half of
Port Chester’s residents, and 22 percent of Port Chester’s citizens of voting age, were Hispanic.
By July 2006, the number of Hispanic citizens of voting age had increased to about 28 percent.
Despite these figures, no Hispanic has ever been elected to Port Chester’s municipal legislature,
the six-member Board of Trustecs. Indecd, no Hispanic has ever been clected to any public
office in Port Chester, despite the fact that Hispanic candidates have run for office six times -
twice for the Board of Trustecs and four times for the Port Chester Board of Education, which
manages a school system that is overwhelmingly Hispanic.

Also in 2007, in Fremont County, Wyoming, the Division successfully defended the
constitutionality of Section 2 of the Voting Rights Act, for the fourth time in this Administration.
In addition, the Division filed and resolved a claim under Scction 2 involving discrimination
against Hispanic voters at the polls in Philadelphia. In addition, the Voting Section obtained
additional relief in an earlier Section 2 suit on bchalf of Native American voters in Cibola
County, Necw Mexico. The actions against Philadelphia and Cibola County arc noteworthy
because both involve claims not only under the Voting Rights Act but also under HAVA and the
NVRA. In Cibola County, which initially involved claims under Sections 2 and 203, the Division
brought additional claims after the County failed to proccss voter registration applications of
Laguna Pueblo and other Native American volers, removed Native American voters from the
rolls without the notice required by the NVRA, and failed to provide provisional ballots to
Native American voters in violation of HAVA. In Philadelphia, the Division added to our
original Section 203 and 208 claims additional counts under Sections 2 and 4(e) of the Act to
protect Ilispanic voters, a count under the NVRA pursuant to which the City has agreed to
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remove from the rolls the names of numerous ineligible volers, including those who are deceased
or have moved, and two counts under HAVA — to assure that accessible machines are available
to voters with disabilities and that required signs at the polls also are posted in Spanish. The
Division continues to monitor Philadelphia’s compliance with the settlement agreement reached
with that City, and attorneys from the Division monitored the presidential primary in
Philadelphia in April 2008. In 2007, the Section litigated a case in Mississippi under Sections 2
and | 1(b) of the Voting Rights Act. On June 29, 2007, U.S. Senior District Judge Tom 8. Lee
found the defendants in United States v. lke Brown et al. (S.D. Miss.) liable for violating the
Voting Rights Act by discriminating against white voters and white candidates. This case marked
the first time that the Division had ever filed a case under the Voting Rights Act alleging that
whites had been the victims of racial discrimination in the voting area.

In the Department’s most recent action pursuant to Section 2, the Division on July 28,
2008 simultaneously filed a complaint and proposed consent decree against Salem County and
the Borough of Penns Grove, New Jersey alleging that the parties violated the Voting Rights Act
against Latino voters with hostile and disparate treatment, attempts to intimidate, lack of
Spanish-language materials and the denial of the right to receive assistance from their assistor of
their choice. The allegations include claims that the county has never translated the actual ballot
into Spanish in any election held in Penns Grove, and numerous voters of Puerto Rican descent
who cannot understand the ballot in English have been unable to fully exercise their voting
rights. On August 25, the court entered the consent decree.

The Division will continue to closely investigate claims of voter discrimination and
vigorously pursue actions on behalf of all Americans wherever violations of federal law are
found.

In recent years, the Division has broken records with regard to enforcement of Section
208 of the Voting Rights Act. Section 208 assures all voters who need assistance in marking
their ballots the right to choose a person they trust to provide that assistance. Voters may choose
any person other than an agent of their employer or union to assist them in the voting booth.
During the past six years, we have brought 10 of the 12 such claims brought by the Department
since Section 208 was enacted twenty-five years ago, including the firsi case ever under the
Voting Rights Act to protect the rights of Haitian Americans.

During the past seven years, the Civil Rights Division has brought more cases under the
minority language provisions than in ull other years combined since 1965. Our commitment 10
enforcing the language minority requirements of the Voting Rights Act, reauthorized by
Congress in 2006, remains strong, with fourteen lawsuits filed since 2006. In September 2007,
we settled the first lawsuit filed under Section 203 on behalf of Korean Americans in the City of
Walnut, California. Specifically, we have successfully litigated over 60 percent of all the
Department’s language minority cases in the history of the Voling Rights Act. These cases
include the first Voting Rights Act cases in history on behalf of Filipino, Korean, and
Vietnamese Americans.
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Our cases on behalf of language minority voters have made a remarkable differcnce in
the accessibility of the clection process to those voters. As a result of our lawsuit, Boston now
employs five times more bilingual poll workers than before. As a result of our lawsuit, San
Diego added over 1,000 bilingual poll workers, and Hispanic voter registration increased by over
20 percent between our seitlement in July 2004 and the November 2004 general election. There
was a similar increase among Filipino voters, and Vietnamese voter registration rose 37 percent.
Our lawsuits also spur voluntary compliance: after the San Diego lawsuit, Los Angeles County
added over 2,200 bilingual poll workers, an increase of over 62 percent. In many cases,
violatiens of Section 203 are accompanied by such overt discrimination by poll workers that
Section 2 claims could have been hrought as well. However, we have been able to obtain
complcte and comprehcnsive relief through our litigation and remedies under Section 203
without the added expense and delay of a Section 2 claim.

Earlier this week, the Justice Department reached a settlement agreement with the
Commonwealth of Massachusetts resolving allegations that Massachusetts violated Seciion 4(e)
of the Voting Rights Act, which requires jurisdictions to provide election materials, including
ballots, in the required minority langnage for voters who are limited-English proficicnt (LEP)
and who were educated in an American school in which the predominant classroom language
was not English. The Department alleged that the Commonwealth violated the VRA by failing
to provide translated ballots and other election matcrials in Spanish for state and fedcral
elections, thercby violating the voting rights of LEP Puerto Rican voters in the City of
Worcester, Mass. The City of Worcester has provided election materials in Spanish, in
compliance with the law, during municipal elections since 2001. Under the settlement
agreement, whenever Massachusetts provides the City of Worcester with election materials,
including ballots, sample ballots and voting instructions, the Commonwealth is required to
provide those materials in both Spanish and English to accommodate its voting population.

In 2006, the Voting Section processed the largest number of Section 5 submissions in its
history. The Division has interposed eight objections to submissions pursuant to Section 5 since
January 2006, in Georgia, Texas, Alabama, North Caralina, South Dakota, and Michigan, and in
2006 filed a Section S enforcement action. Additionally, the Division filed an amicus briefin a
Mississippi Section 5 case in 2007. The Division also consented to six actions (note the 6 is
filed, but not entered by the court yet) since 2006 brought by jurisdictions that satisfied the
statutory requirements for obtaining a release, or “bailout,” from Section 5 coverage.

The Division also has made a major technological advance in Section 5 with our new -
Submission program. Now, state and local officials can make Section 5 submissions on-line.
This will make it easier for jurisdictions to comply, encourage complete submissions, ease our
processing of submissions, and allow the Voting Section staff more time to study the changes
and identify those that may be discriminatory.
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The Division has continued to work diligently to protect the voting rights of our nation’s
military and overseas citizens, The Division has enforcement responsibility for UOCAVA,
which ensures that overseas citizens and members of the military, and their spouses and
dependents, are able to request, receive, and cast a ballot for federal offices in a timely manner.
Just since January 2008, we have taken legal action in two States to resolve UOCAVA violations
for the February 5 federal primary elections. In Illinois, we participated as amicus curiae in a
case to ensure the State adequately ensured the voting opportunities for UOCAVA voters under
their truncated 2008 special election calendar. In Tennessee, a court on January 30 approved a
conscnt decree with Tennessee to resolve our complaint filed over the late mailing of overseas
ballots in that state. In calendar year 2006, we filed successful UOCAV A suits in Alabama,
Connecticut, and North Carolina and reached a voluntary legislative solution without the need
for litigation in South Carolina. In Alabama and North Carolina, we obtained relief for military
and overseas voters in the form of State legislation. We also obtained permanent relief in the
form of legislation in Pennsylvania to resolve our 2004 suit, and we worked with Mississippi to
address a structural issue affecting UOCAVA voters’ ability to vote in special elections. Last
month, I co-signed (with the Department of Defense) letters to all the chief state election officials
reminding them of their UOCAV A responsibilities and urging vigilance in ensuring that overseas
voters will not be disenfranchised. The Civil Rights Division will continue to make every effort
to ensure that our citizens abroad and the brave men and women of our military are afforded a
full opportunity to participate in federal elections.

Since 2001, the Voting Section has filed 10 suits alleging violations of the National Voter
Registration Act (NVRA). Since 2006, we filed lawsuits containing NVRA claims in Indiana,
Maine, New Jersey, Philadelphia, and Cibola County, New Mexico. Every one of these suits was
resolved by agreed orders. In May 2008, the Voting Section entered into a settlement agreement
with Arizona regarding that State’s compliance with Section 7 of the NVRA, which requires
clients of public assistance agencies to be provided the opportunity to register to vote. The
Division is presently involved in litigation under Section 7 with the State of New York over
allegations that it failed to offer voter registration opporiunities at officcs serving disabled
students at its public universities and collcges.

Aside from lawsuits, we actively investigate the practices of jurisdictions to sce whether
they are complying with federal law. In the past year, we sent letters to a dozen statcs inquiring
about their list maintenance practices when we learned that there appeared to be significant
imbalanccs betwecn their numbers of registered voters and their citizen populations. Last year,
we sent letters to 18 states inquiring about their practices and procedures regarding the provision
of vorer registration opportunitics at state offices that provide public assistance, disability, and
other services. Investigations in some of these statcs arc ongoing,.

With January 1, 2006, came the first year of full, nationwide implementation of the
database and accessible voting machine requirements of EIAVA. HHAVA requires that cach Statc
and territory have a statewide computcrized voter registration database in place for fedcral
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elections, and that the voting systems used in federal elections, among other requirements,
provide accessible voting for persons with disabilities in each polling place in the nation.

The Division worked hard to help States prepare to meet HAVA’s requirements, through
speeches and mailings to election officials, responses to requests for our views on various issues,
and maintaining a detailed website on HAVA issues as well as cooperative discussions with
States aimed at achieving voluntary compliance. A significant example of the success of the
Division's cooperative approach in working with States on HAVA compliance came in
California. Prior to the 2006 deadline, the Voting Section reached an important memorandum of
agreement with California regarding its badly stalled database implementation. California’s
newly appointed Secretary of Statc sought the Division’s help to work cooperatively on a
solution, and the Division put significant time and resources into working with the State to craft
a workable agreement providing for both interim and permancnt solutions. The agreement has
served as a model for other States in their database compliance efforts.

Where cooperative efforts prove unsuccesstul, the Division enforces HAVA through
litigation. Since January 2006, the Division filed lawsuits against the States of New York,
Alabama, Maine, and New Jersey. In New York and Maine, the States had failed 1o make
significant progress on both the accessible voting equipment and the statewide databases. In
Alabama and New Jersey, the States had not yet implemented HA VA-compliant statewide
databases for voter registration. The Division ultimately obtained a favorable judgment and
remcdial order in Alabama, a preliminary injunction and the entry of a remedial order in New
York, and favorable consent decrees in Maine and New Jersey. The Division recently won a
motion for further relief against New York for failure to achieve full compliance with HAVA’s
voting system requirements, and the court there has entered a supplemental remedial order to
cure the continuing violations. In addition, we filed HAVA claims against Galveston County,
Texas, for failing to provide provisional ballots to individuals eligible to vote, post required
voting information at polling places, and provide adequate instructions for mail-in registrants and
first time voters. Similar HAVA litigation was has been filed and resolved against Boliver
County, Mississippl. We also filed HAVA claims against an Arizona locality for its failure to
follow the voter information posting requirements of the Act, and our recent lawsuits in Cibola
County, New Mexico, and Philadelphia, Pennsylvania, discussed above, also included HAVA
claims to protect Native American and voters with disabilities, respectively. The Division also
has defended three challenges to HAVA in a private suit involving the HAVA accessible
machine requirement. A separate Pennsylvania State court judgment barring the use of accessible
machines was overturned after the Division gave formal notice of its intent to file a federal
lawsuit.

A major component of the Division’s work to protect voting rights is its election monitoring
program, which is among the most effective means of ensuring that federal voting rights are
respected on election day. The Justice Department deploys hundreds of personnel to monitor
elections across the country. Thus far during calendar year 2008, 397 federal observers and 158
Department personnel have been sent to monitor 51 elections in 47 jurisdictions in 17 states. For

— 8-
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Mr. DAvis OF ALABAMA. Thank you, Ms. Becker.

The second witness today on this panel is Paul Hancock, who is
a veteran voting rights litigator. He was one of the litigators in
Bush v. Gore at the Florida Supreme Court and U.S. Supreme
Court level, and previously attained the highest-ranking career
civil service position in the Civil Rights Division of the Department
of Justice.

Mr. Hancock? You have 5 minutes.

TESTIMONY OF PAUL F. HANCOCK, PARTNER, KIRKPATRICK
AND LOCKHART PRESTON GATES AND ELLIS, LLP

Mr. HANCOCK. Thank you, Mr. Chairman.

I address this issue as a Department of Justice official. I have
worked on complying with the Voting Rights Act as the attorney
general for the state of Florida. And I was involved in one of the
most contentious voting rights cases in the history of our country.

I think the overall theme that I would like to state to you today
is that presidential elections are not re-run. So when we talk about
preparing for this election, what we need to do is have a procedure
in place, a program in place, for identifying the problems before the
day of the election and correcting those problems before the day of
the election, or at least promptly as the election is taking place.

That differentiates this election from any other election that is
conducted. The voting rights section, the voting section of the Civil
Rights Division, also often has had Federal observers in place de-
signed to monitor the election, decide whether problems existed,
and worked to correct those problems later. That doesn’t work in
a presidential election. The problems need to be identified and cor-
rected before the election is held.

The only legal authority for the Department of Justice to observe
the election process at the polling place arises from Voting Rights
Act. And the sole legal basis provided by the Voting Rights Act for
Department of Justice officials or Federal observers to enter the
polls to observe the process is if the department believes, has a rea-
soned basis for believing that there may be denial or abridgement
of the right to vote on account of race, color, or in contravention
of the language minority guarantees of the Voting Rights Act. That
is the only reason for being there.

The Voting Rights Act was passed after a really sorry history in
our country of voter intimidation and suppression directed at
Blacks. And it was directed under the color of law by law enforce-
ment officials and by state government officials.

We have come a long way since then. The candidates prove that
in this election. But the act has been in effect for only 43 years.
Many Americans who will turn up to vote at this election—many
of them who have been away for many years—have lived through
the suppression and intimidation that was effectuated under color
of law.

But the department is under—must apply a difficult balance
here of having, monitoring to make sure that there is not a denial
or abridgement of the right to vote on account of race, color or lan-
guage minority status—at the same time making sure that law en-
forcement isn’t used in a way that will have a countervailing effect
of intimidating people from voting.
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I am pleased with what Ms. Becker said a minute ago, that
criminal prosecutors aren’t being used to monitor the election proc-
ess this year. Because that reflects the consideration that needs to
be given to the problems that might arise at this election.

We likely, as we said, we will likely have the largest turnout and
certainly the largest Black turnout in the history of our country.
And we can expect that there will be confusion on the polls on the
day of the election. And I suggest that preparations be made to
avoid that.

And I would like to just take some disagreement with what Mr.
Lewis said in the first panel. And that is, I believe that election
officials do have a responsibility to direct voters to the right polling
place. And that is important in the context of the way the HAVA
provisional ballot law has been implemented by the state. Let me
just take a minute to explain that.

When Florida enacted its election reform legislation after the
2000 problems, a provisional ballot provision was in that election
reform legislation. And the Florida law, like the law of many
states, provided that a provisional ballot would be counted as a
valid vote not—it wasn’t to be counted merely because a person
was properly registered to vote. It was only to be counted if the
person was properly registered and actually appeared at the proper
precinct. So if the voter was supposed to be at this table and went
to that table, and they are given a provisional ballot, that ballot
isn’t counted in Florida. And it isn’t counted in many other states.

Thus, the Department of Justice was very concerned about that
provision of Florida law and the course of the section 5 review proc-
ess, and granted section 5 pre-clearance only on the condition that
election officials would, before they gave a provisional ballot to any
voter, would first look up the proper precinct for the voter and di-
rect that voter to the proper precinct before they gave them a pro-
visional ballot.

I suggest to you that in many states—and it is not uniform—but
in many states, including Florida, provisional ballots are an illu-
sory promise. They most often aren’t counted. They most often
aren’t valid votes. And the reason most frequently those are not
valid votes is the person is just voting at the wrong table. They
showed up at the wrong schoolhouse.

HAVA now requires that state officials maintain a master list of
registered voters, and there should be no issue with election offi-
cials, before giving the provisional ballot, first direct voters to the
proper precinct. Discrimination under the Voting Rights Act—and
let me just emphasize that—provisional balloting is an illusory
promise.

Mr. DAvVIS OF ALABAMA. Let me also ask you to wrap up quickly,
Mr. Hancock, as we have so many panelists. You are over your
time limit.

Mr. HANCOCK. Sure. I will stop and leave it for questioning.

[The prepared statement of Mr. Hancock follows:]
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I am honored to participate in this Joint Oversight Hearing before the Subcommittees to review
the plans of the Civil Rights Division’s Voting Section in preparation for the 2008 Presidential
election.

I was fortunate to serve as the director of the litigation program in the Voting Section of the Civil
Rights Division for more than ten years. In my final position in the Department, as Acting
Deputy Assistant Attorney General for Civil Rights, I supervised the work of the Voting Section.

I also experienced both enforcement of, and compliance with, the voting rights laws of our
country from a state perspective. Afier leaving the Department in 1997, I served as Deputy
Attorney General for the State of Florida. We endured tumultuous issues in Florida with the
Presidential election in 2000. Based on that experience, however, we were the first state to enact
meaningful voting rights reforms that, in many respects, became a model for the federal Help
America Vote Act of 2002 (HAVA). My role in Florida included handling the litigation that
ensued in 2000. I directed the State’s compliance with Section 5, compliance with the National
Voter Registration Act of 1993 (NVRA), and coordination with the Department of Justice over
election monitoring.

States have the primary authority for conducting and monitoring elections. The heart of the
Department’s authority to monitor elections arises from the Voting Rights Act of 1965, which
has been amended and extended several times, most recently with the reauthorization and
amendments enacted in 2006. The Voting Rights Act was an aggressive response to egregious
conduct designed to prevent Black citizens in many areas of our country from participating in the
electoral process. It later was amended to address other issues and protect other minority groups,
but the design of the original Act was to address race discrimination. The remedial provisions,
including the preclearance requirements of Section 5, and the examiner and election observer
provisions of Section 6 and 8, were a major intrusion on states’ rights that were justified only
because of the severe discrimination that led to the enactment.

It is important to emphasize that the sole legal authority for the Department to enter polling
places to observe the electoral process arises from the Voting Rights Act, and that authority may
be exercised only if the Department has reason to believe that there may be a denial or
abridgement of the right to vote on account of race or color or in contravention of the
protections afforded to langnage minority groups.

The Voting Rights Act is recognized as the most successful civil rights law enacted by Congress.
It led to immediate changes in southern states with dramatic increases in registration of Black
citizens. Continued enforcement made the right to vote more meaningful with the development
of standards to ensure that votes are properly tabulated and that election structures do not deny
minority groups a fair opportunity to participate in the political process and elect candidates of
their choice to office.

The change has been remarkable. State governments, which originally were the target of the
Act’s remedial provisions, now embrace the Act and are major contributors to the protection of
the right to vote. At the same time, the battle for equality is not complete, as recognized by the
2006 enactment. In some respects, the issues facing enforcement officials may have changed,
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but the structure for addressing the issues remains intact and can be used to continue to effectuate
meaningful reform.

The egregious problems that led to the Voting Rights Act are not ancient history. The Act has
been in place for only 43 years. Many thousands of Black Americans who will appear at the
polls this fall lived through the open suppression and intimidation (and even murders of family
and friends) merely because they wanted to vote. That suppression and intimidation was carried
out under the color of law, often by law enforcement officials. Even younger Black voters know
of the treatment that their elder relatives received.

All of us react to statements and actions in the context of our own life experiences, and it is
understandable that Black citizens might react differently to voting related conduct by state and
federal officials than would others who have not shared their life experiences. For example, on
election day in 2000, law enforcement officers in North Florida set up a driver’s license check
point in the vicinity of a precinct with a large Black population. The officers may not even have
known it was election day, but the conduct caused and spread great fear in the Black community
that Blacks were being targeted by law enforcement because they desired to vote. Close
coordination between the Civil Rights Division and the Florida Attorney General’s office led to a
prompt termination of the police checkpoint. Unfortunately, we cannot say that we were able to
responld promptly enough to prevent people from returning home out of fear without casting a
ballot.

Discrimination can be effectuated in subtle ways. For example, a lack of effort to inform newly
registered minority - voters as to where they should go to vote can preclude them from
participation. The problem is exacerbated by the provisional ballot standards of the Help
America Vote Act, by which states can require voters to appear at the proper precinct, even to
vote for president. When Florida sought Section 5 preclearance of its election reform legislation
following the 2000 election, the Department granted preclearance only on the condition that a
provisional ballot would not be offered until the voter had been advised of his or her proper
precinct and given an opportunity to cast a valid ballot.

As we approach the 2008 Presidential election, the success of the Voting Rights Act is even
more obvious. For the first time in the Nation’s history, a Black person is the Presidential
nominee of one of the two major political parties. Such a result was unthinkable as of 1965. The
other major party has nominated a woman for the position of Vice President. Although the
Voting Rights Act was not designed to address gender discrimination, the Act’s success in
tearing down barriers to fair electoral participation obviously contributed to the historically
remarkable choice presented to voters this year.

! As another example, an older Black American reading an advertisement for housing that
describes a neighborhood as “restrictive” might have a different reaction than a White person, or
even a younger Black person. That is because older Black Americans lived through the time
when the word “restrictive” commonly was used to convey the message that Blacks were not
welcomed.
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But this achievement also may prove to be the greatest test yet of the Act’s ability to address the
remaining discrimination in voting, as well as the resolve and ability of the Department of Justice
to ensure a fair and non-discriminatory election.

It reasonably can be expected that the 2008 Presidential election will cause the largest turnout of
Black voters in the Nation’s history. Many of these voters will be elderly, or voting for the first
time, or voting after an extended absence from the political process, or otherwise unfamiliar with
the voting process.

Of course, such voters will be free to vote for the candidate of their choice. But prognosticators
likely will project that an overwhelming majority will support the Black candidate. It is quite
common in elections for some persons to attempt to dissuade other persons from voting if it
seems likely that they will support an opposing candidate. The present circumstances, however,
make Black voters particularly susceptible to voter suppression efforts this year. The mere color
of their skin might provide the standard for suppression targeting.

Persons seeking to suppress the vote of Blacks may claim that they are motivated by partisan
politics rather than any racial animus, and that may be true. But racial animus is not a necessary
element of a violation of the Voting Rights Act. The crucial issue is whether persons are
targeted “on account of race or color.” This election presents serious risk that prospective voters
may be targeted for suppression “on account of race or color” which, in turn, raises grave
concerns under the Voting Rights Act.?

It may be difficult to predict what schemes will be attempted this year, but the role of the
Department is to carefully study the issues and prepare to address whatever arises. The goal
should be to resolve problems prior to election day. An enduring lesson from the 2000 election
in Florida is that equal protection violations are much more difficult to repair in a Presidential
election than in any other type of election, and may, in some circumstances, be irreparable.
Presidential elections simply are not re-run, even if significant problems are identified.
Thus, the challenge is to prevent the violations from even occurring,

The career women and men of the Voting Section are very familiar with preparation for the
monitoring of elections, and I am confident that they will carry out their duties in a professional
and thoughtful manner. I offer the following thoughts as to what might be particularly important
this year.

2 A lawsuit recently filed in federal court in Michigan alleges a scheme to challenge the voting
qualifications of persons who have faced a home foreclosure. Duane Maletski et al. v. Macomb
County Republican Party, Case No. 3:2008cv13982 (E.D. Mich). It is alleged that the
foreclosure victims are targeted out of a belief that they likely will vote for an opposing
candidate. The legal claim rests on constitutional principles rather than the Voting Rights Act.
But a September 18, 2008 letter from twenty-three members of Congress to the Attorney General
describes the racial composition of the group of persons who have been subject to foreclosure,
thus suggesting that race may be a basis for predicting the candidate for whom the foreclosure
victims would vote. This type of proof invokes the protections of the Voting Rights Act. Again,
racial animus is not a necessary element of such a claim.



242

The key to the avoidance of problems is study, analysis and investigations well in
advance of the election. Again, a Presidential election presents unique remedial
issues and thus the focus should be on problem-avoidance, rather than merely
Department presence to evaluate problems arising on election day. Potential
problems must be identified and resolved prior to election day.

Coordination with state and local election officials, as well as state attorneys
general and minority community representatives, is important.

The Section 5 program, as well as HAVA and NVRA enforcement, are important
contributors to fair elections. Problems often arise as a result of changes in
polling places, or simply because voters do not know where to vote. Through
Section 5 enforcement and coordination with election officials in all states, the
Department can evaluate whether voters have been informed properly as to where
to vote. HAVA and NVRA enforcement can ensure proper registration
opportunities as well as the maintenance of accurate voter roles. Ballot layouts
should be reviewed carefully to avoid a discriminatory effect.

In this regard, the Department should not rely merely on the opportunity of a
voter to cast a provisional ballot. Provisional balloting has proven to be an
illusory promise for many voters since states may provide that the vote will be
counted only if the voter was properly registered and complied with all other
requirements. A voter may be registered properly, but simply appeared at the
wrong precinct to vote; thus the vote may not be counted. It is important for
election officials to take effective efforts to tell voters where they need to go to
vote. If election officials merely hand a provisional ballot to a person appearing
at the wrong precinct, they are, in effect, denying the right to vote. The
Department can act to prevent such easily avoidable disenfranchisement.

The Department has expanded its election monitoring to jurisdictions not covered
by the special provisions of the Act. This frequently is done by means of
“attorney coverage.” In these circumstances, Department officials do not have the
authority of law to enter a polling place, but often are permitted to do so. The
program is positive and allows the opportunity to promote compliance throughout
the country. The factors below should be considered in the course of
implementing the program.

The Department must avoid both the reality and perception that political
considerations are impacting its election monitoring program. This may present a
difficult challenge in light of widespread publicity regarding the politicization of
the Department and the Civil Rights Division. Black citizens of the South have
regularly relied on the Department to protect their voting rights. But with recent
publicity and the expansion of the monitoring program to the entire country, the
Department faces great challenges. If the persons that the Act is designed to
protect do not trust the Department, the very presence of Department officials can
cause more problems than they solve.
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The number of persons assigned to monitor the election is not the factor by
which the Department’s performance should be evaluated. Significantly more
important than mere numbers are the standards that are applied to selecting
jurisdictions and precincts for monitoring and the operational plans for what is to
be accomplished in the program. Again, the sole legal authority arises from the
Voting Rights Act, and that same legal standard should be used in selecting
jurisdictions for “attorney coverage,” i.e., a reasonable basis to believe that the
coverage is necessary to avert a denial or abridgment of the right to vote on
account of race, color or language minority status. A subsequent report that no
problems were observed might mean that the program was successful, or it might
mean there was no need for the monitoring in the first place.

The perception of a political basis for decisions of the Department can be avoided
by reliance on the career, non-political staff to effectuate the program. The
Department should have memoranda that describe the reasons for selection of
states, counties, and cities for election monitoring, and such decisions should be
made solely on the basis of the legal standard described above.

The Department needs to balance carefully its program to prevent voter fraud with
its efforts to enforce the Voting Rights Act. During my tenure in the Department,
the government refrained from announcing election-related criminal charges
shortly before an election out of concern that it might improperly influence the
results of an election. For example, announcement of an indictment of persons
for allegedly improperly registering voters might deter others from voting even if
they are registered properly. The view of the Department, at least in the past, was
that the indictment could be held until after the day of the election. It is unclear
whether the Department continues that policy.

In the circumstances that we face today, the assignment of personnel is crucial.
Personnel from the Civil Rights Division can be expected to have the most
credibility with minority groups. Use of personnel from the Criminal Division
and the United States Attorney offices may be necessary from a criminal law
enforcement perspective, but the Department should consider whether such
visible use has a countervailing impact of discouraging minorities from voting,
Again, it is important to evaluate this in the context of the life experience of the
voters — law enforcement was regularly used to suppress minority voting. In this
regard, the Department also should be mindful of the language it employs in press
releases and other communications to advise the public that “federal
investigators” may be present at polling places on election day. The wrong
wording could have an unintended suppressive effect on protected communities
for the reasons stated here.

Enforcement of civil rights laws is a specialty, requiring legal talent, an
understanding of the methods by which discrimination can be effectuated and the
continued impact of egregious past discrimination. It is difficult to master this
area in a short time.
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. This election provides an opportunity to gather information on the impact of voter
ID laws that have been implemented in many states. The Indiana law withstood a
facial constitutional challenge in Crawford v. Marion County Election Board.
But the laws remain controversial because of a suspected discriminatory impact
on minorities. The impact of the new laws should be monitored carefully.

. The Department should continue its aggressive program to ensure that language
minority groups are afforded a meaningful opportunity to cast a ballot.

In conclusion, I again emphasize that this election represents both the overwhelming success of
the Voting Rights Act and the problems that remain. I wish the Department much success in
achieving a fair, non-discriminatory election.

I would be pleased to answer any questions that the members of the Subcommittees might have.
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Mr. DAvis oF ALABAMA. Thank you, Mr. Hancock.

Our next witness is Karen K. Narasaki, who is the president and
executive director of the Asian American Justice Center, has been
a long-time advocate for the Asian American community and is a
leading expert on immigrant civil liberties and human rights.

Ms. Narasaki, you are recognized for 5 minutes.

TESTIMONY OF KAREN K. NARASAKI, EXECUTIVE DIRECTOR,
ASTAN AMERICAN JUSTICE CENTER

Ms. NARASAKI. Thank you, Mr. Chairman. I ask that our longer,
written testimony be submitted for the record.

Mr. Davis oF ALABAMA. Without objection.

[The prepared statement of Ms. Narasaki follows:]
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who submitted timely registration applications failing to appear on the registration rolls), and
confusion over voter identification requirements. As in past elections, long lines at polls
continued to be a huge problem during this past primary season, as well as ballot irregularities,3

These problems are exacerbated for language minority voters, who have to contend with
additional language and cultural barriers when attempting to exercise their right to vote. Without
a concentrated effort by DOJ to monitor and correct problems for language minority voters, there
is a risk of excluding a significant portion of our voting public in these elections and likely
deterring their participation in future elections. AAJC provides this written testimony to help
elucidate what problems may confront language minority voters during the general election in
November 2008 that DOJ must be vigilant about in the upcoming months.

Organizational Background

The Asian American Justice Center (AAJC), formerly known as the National Asian Pacific
American Legal Consortium (NAPALC), is a national non-profit, non-partisan organization that
works to advance the human and civil rights of Asian Americans through advocacy, public
policy. public education, and litigation.

AAJC has three affiliates: The Asian American Institute in Chicago; the Asian Law Caucus in
San Francisco and: the Asian Pacific American Legal Center of Southern California in Los
Angeles, all of which have been engaged in working with their communities to ensure
compliance with the Voting Rights Act. AAJC also has over 100 Community Partuers serving
their communities in 24 states and the District of Columbia.

Together with our Affiliates and our Community Partners, AAIC has been extensively involved
in improving the current level of political and civic engagement among Asian American
communities and increasing Asian American access to the voting process. One of our top
priorities was the reauthorization of the VRA because of the incredible impact it has had on the
Asian American community in addressing discriminatory barriers to meaningful voter
participation, particularly through Section 203, the language assistance provision. Since then, we
have continued to be committed to the enforcement of the VRA and other voting statutes,
protecting the vote, and working towards improving election administration.

To that end, AAJC is pleased to provide this written statement and respectfully requests that this
written statemeut be formally entered into the hearing record.

Langnage Barriers to Voting for Langnage Minority Voters

According to the census, more than 4,100.000 voting-age citizens who are Latino. Asian
American, American Indian and Alaska Native who speak English less than very well lived in

3 David Mark, 2008 Could See Turnout Tsunami, Politico.com, March 24, 2008 (on file with (he author); see also
Tawyers” Commiltee for Civil Rights Under Taw, Tilection Prolection 2008 Primary Report: Tooking Ahead o
November (2008), availuble at bitpuicer 3edn ne/b7d28¢50b13908ec ¢ _(jmcbywob.pdi (“EP 2008 Primary
Report”).
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Section 203-covered jurisdictions in 2000.” Voters who have difficulty speaking English often
experience a major barrier when confronted by the daunting election process in America: the
inability to speak or read English very well. This is the single greatest hurdle that many language
minorities must overcome in exercising their right to vote.

Although many language minorities were born in this country or came here at a very young age.
some have trouble speaking English fluently because of a substandard education that did not
afford them the opportunity to learn English in school. Other language minorities immigrated to
this country and have not had adequate learning opportunities to become fluent in English.
Certain persous (such as the elderly who have resided in the United States for a lengthy period of
time”, the physically or developmentally disabled, and certain Hmong veterans® who helped to
save American lives during the Vietnam War and came to the United States as refugees)’ are
exempt from English literacy requirements when applying for citizenship because the United
States encourages civic engagement. Additionally, some come from countries with no
democratic systems and find voting to be a very overwhelming experience.

Mauy language minorities, particularly those who are also racial minorities, face discrimination
when attempting to exercise their right to vote. Discrimination at the polls can manifest itself in
different ways, including hostile and unwelcoming environments or the outright denial of the
right to vote. LEP citizens can have difficulty understanding complex voting materials and
procedures and are often denied needed assistance at the polls. While many of these voters
understand that voting is the most important tool Americans have to influence government
policies that affect every aspect of their lives — from taxes. to education, to health care — these
barriers can depress their participation in the process.

Section 203 noncompliance as a barrier to voting
Section 203 gverview
In recognizing that certain minority citizens who did not speak English proficiently and who had

experienced historical discrimination were also being systematically disenfranchised, Congress
broadened the protections of the Voting Rights Act of 1965 (VRA) on their behalf by euacting

# Bruce Adelson, Minority-Language Election Rules and the Public Lawyer, The Public Lawyer, Vol 15.N. 2
(Summer 2007). available af http://electionlawblog .org/archives/adelson. pdf.

*This exemption recognizes the fact that language acquisition is more difficult for the elderly and has potentially a
large impact. According to the Department of Homeland Sceurity records. more than 2.25 million of naturalized
citizens between 1986 and 2004 were age 50 or over and thus old cnongh to qualify for the cxemption. Ana
Henderson, Tinglish T.anguage Naturalizalion Requirements and (he Bilingual Assistance Provisions of the Voling
Rights Act (2006) (on (ile with the author).

© Up to 45,000 Hmong veterans who found with specidl guerrilla units or irregular forces in Laos and their spouses
were admitted as refugees and were cligible to be exempt. [d.

! se citizens are in particular need of language assistance while voting. 1'or example, Asian Amcerican seniors
age o5y and older have the highest rates of TP among the major racial and cthnic groups. A majority of Asian
American seniors (58%) are T.ILP, including Tilipino, Koreans, and Chinese. Tive Asian American groups have
senior populations that are more than 80% LTP, including Vietnamese, Hmong, Cambodians, Taotians, and
Bangladeshi. Asian American Tuslice Cenler, A Community of Contrasts: Asian Americans and Pacific Islanders in
the United States Demographic Profile 11 (2006).




249

Section 203 during the 1975 reauthorization of the VRA.®> In particular. Congress sought to
protect the voting rights of Latinos, Asian Americans, American Indians, and Alaska Natives,
finding that:

[Tlhrough the use of various practices and procedures, citizens of [the four
covered groups] have been effectively excluded from participation in the electoral
process. Among other factors, the denial of the right to vote of such minority
group citizens is ordinarily directly related to the unequal educational
opportunities afforded them resulting in high illiteracy and low voting
participation. ?

In enacting Section 203, Congress intended to remedy racial discrimination in the voting process

that results in the disenfranchisement of language minorities from the four covered language
10

groups.

Section 203 requires covered jurisdictions to provide language assistance during the electoral
process, thereby removing the language barrier to voting for the covered language minorities. A
jurisdiction is covered under Section 203 when the number of limited English proficient United
States citizens of voting age in a single language group within the jurisdiction who are Asian
American, Latino, American Indian or Alaska Native is more than 10,000, more than five
percent of all voting-age citizens, or exceeds five percent of all reservation residents on an Indian
reservation; and has an illiteracy rate higher than the national illiteracy rate.'' Once covered, the
jurisdiction is obligated to provide “any registration or voting notices, forms, instructions,
assistance, or other materials or information relating to the electoral process, including ballots”
in the covered language as well as in English. Guidelines issued by the U.S. Department of

*1LR. REP. NO. 109-478, at 9-10 (2006) (“Tn doing so, Congress ‘documented a systematic paltern of voling
diserimination and exclusion against minority group citizens who are [rom environments in which the dominant
language is other than English,” and ‘[b]ased on the extensive evidentiary record demonstrating the prevalence of
voting discrimination and high illiteracy rates among language minorities, the |relevant] Subcommittee acted to
hroaden its special coverage to new geographic arcas in order to ensure protection of the voting rights of language
minority citizens.”) (footnote omilled} (quoting H.R. REP. NO. 94-196, al 7, 16 (1975)). In 1975, Congress also
enacled Section 4(1)(4) in response (o ils linding of pervasive voling discriminalion againsl cilizens of language

minorities thal was national in scope. Recognizing that these language minority citizens came [rom environments
with non-English dominant languages and that these cilizens have heen denied equal educational opportunities,
Congress found that English-only elections excluded language minority citizens from participating in the electoral
Process, Whl(h were aggravated by acts of physical, cconomic. and political intimidation in many arcas of ﬂ]L

S/preclearance context to include Lm,lmh only clections. This means that Scction 4(£)(4) covered jurisdictions must
get preclearance, or prior approval, from the Department of Justice or the U.S. District Court of the District of
Columbia prior to implementation of any voting changes. Additionally, Scction 4(£)(4) jurisdictions are required to
provide (he same language assistance as required under Section 203 for their covered languages. 42 U.S.C. §
1973b(0) (2006).

?42 1.8.C. § 1973aa-1a(a).

" Congress has limited Scection 203 protections to these four language groups because it has continually found that
they have faced and continue to face significant voting discrimimation because of their race and cthnicity. Other
language groups have not been included becanse Congress has not found evidence that they experienced similar
sustained difficullies because of their race and elhnicily in voling.

"4 uUs.C § 1973aa-1a(a). § 1973aa-1a(b}2). The Direclor of the Census Bureau makes these delerminations,
which are ellective upon publication in the Federal Register. The Director’s delerminations are not subject (0 review
in any court. Id. § 1973aa-1a(by(4).
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Justice (DOJ) clarifies that Section 203 compliance requires that materials and assistance be
provided in a way “‘designed to allow members of applicable language minority groups to be
effectively informed of and participate effectively in voting-connected activities” throughout all
stages of the electoral process.

Success of Section 203 with proper implementation

When properly implemented, Section 203 has been successful in breaking down the language
barrier and increasing the civic engagement of Latino, Asian American, American Indian, and
Alaska Native citizens, with higher voter registration and turnout levels from each previous
enactment or reauthorization period.' Increases in voter registration and turnout can be directly
linked to Sectiou 203 compliance.

For example, the efficacy of Section 203 can be seen in Harris County, Texas. After entering into
a Memorandum of Agreement with the DOJ, Harris County saw the doubling of Vietnamese
voter turnout, which resulted in the first Vietnamese candidate in history to be elected to the
Texas legislature by defeatiug the incumbent chair of the Appropriatious Committee.”* In San
Diego County, voter registration among Hispanics and Filipinos rose by over 20 percent after
one of DOJ’s lawsuits was filed. During that same period. Vietnamese registrations increased by
40 percent."! In 2004, over 10,000 Vietnamese American voters registered in Orange County
between the primary and general elections, which helped to lead to the election of the first
Vietnamese American to California’s state legislature.15

The increased civic engagement of these groups has also led to increased political representation
by candidates of choice. In recent years. more than 5,200 Latinos and almost 350 Asian
Americans have been elected to office.'® Additionally, Native American candidates, who have
traditionally been unrepresented, are being elected to local school boards, county commissions
and State legislatures in ever-increasing numbers.'”

Impact of Section 203 noncompliance

Unfortunately, Section 203 noncompliance perpetuates the language barrier for language
minority voters and is far from uncommon. Through poll monitoring efforts, several
organizations have documented evidence of discrimination by poll workers at polling sites
throughout the country during the 2004 general election and in subsequent elections. Under the
Access to Democracy Project, AAJC and its affiliates monitored polls during the November
2004 presidential election.

2 H.R. REP. NO. 109478, at 18-19. Tor example, the House Commitlee reporl noles (hat the number of registered
Latino voters grew from 7.6 million in 2000 to 9 million in 2004 and, in certain cases. Native American voter
turnout has increased by more than 50% to 150%. Id. at 19-20.

1. at19.

* Alherto R. Gonzales, U.S. Attorney General, Trepared Remarks at the Anni ary of the Voting Rights Act,
Tyndon B. JTohnson Presidential Library Austin, Texas (Aug. 2, 2005) (on file with the author).

B Caleulated from data provided by the Orange County Registrar of Volers {on [ile wilh author).

“T1.R. REP. NO. 109478, at 19.

7 1. au 20,
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AAJC witnessed various degrees of Section 203 noncompliance in numerous jurisdictions,
including the failure to fully translate and provide multilingual materials, as well as the failure to
provide bilingual poll workers at polling sites. Even if multilingual materials were available at a
polling site, they were frequently placed in such a way that voters were unable to see or reach
them. Problems included poorly displayed ballots and other materials hidden in boxes under
tables, hidden under other materials, not taken out of their original packaging, or placed behind
poll workers where voters could not reach them.

Similarly, bilingual poll workers, even if present where they were actually needed'®, were not
always adequately utilized. The lack of signs iudicating availability of interpreters, lack of
identification of bilingual poll workers in a polling site, inconsistent quality in oral bilingual
assistance, and an unwillingness of monolingual poll workers to utilize the bilingual poll workers
across polling sites often left LEP voters confused as to who they could turn to for assistance on
Election Day.

These types of issues were the basis of the most recent Section 203 enforcemeut action brought
on behalf of Asian Americans by DOJ agaiust the City of Walnut, California.'” DOJ's complaint
alleged that the City of Walnut failed to comply with their Section 203 obligations by failing to
translate written election materials and information into Chinese and Korean, including
information about voter registration, polling place locations. dates of elections. The City of
Walnut also failed to recruit, appoiut, train, and assign sufficient bilingual poll workers on
Election Day.™ In the resulting consent decree. the City of Walnut has to met their Section 203
obligations by, among other actions, translating all election related materials into Chinese and
Korean and making such materials equally available to the language minority communities;
recruiting, hiring and assigning bilingual poll workers in Chinese and Korean; and providing pre-
election trammo to poll workers on the provisions of Section 203 and the requirements of
Section 208.%

These failures are not limited to the Asian American community but also impact other covered
language minority communities. For example, in a recent Section 203 enforcement action on
behalf of Latino voters against Kane County, Illinois, DOJ alleged that the city failed to recruit,
appoint, train, and assign sufficient bilingual poll workers on Election Day and failed to provide

' Because many counties had no system to target where to recruit and place bilingual poll workers, they were often
placed in a location that was not accessible or helpful o Asian American/LED voters. Asian American Justice
Center, Sound Barriers: Asian Americans and Language Access in Election 2004 (2005), available at
http://65.36.162.215/files/sound_barricrs.pdf (“Sound Barrier
a 7 of Walnut. CA (C.1>. 1. 2007). Other recent Section 203 enforcement action brought on
h chalf of Asian Americans include United States v. City of Rosemead, CA (CI. Cal. 2005) (DOT alleged that the
failed to ranslate most of its election related materials into Spanish, Chinese, and Vietnamese or o provide
bilingual assistance al the polls as required under Section 203) and Uniled Stales v. San Diego County (.. Cal.
204) (DOJ alleged Section 203 noncompliance for Spanish and Filipino voters and secured an agreement for
Spanish and Tagalog (I'iliping language) language clection program, as well as a Vietamese language program to
serve a language minority group that narrowly missed the threshold for Section 203 coverage. ).

* Complaint. United States v. City of Walnut, CA (C.I>. Cal. 2007), available at
hupe/iwww.usdoj.gov/eri/voling/sec_203/documents/walnul_comp.him.

2! Section 208 is discussed below as anolher problem Tanguage minorily volers encounter al the polls. Consent
Decree, Uniled States v. City of Walnut, CA (C.I). Cal. 2007), available at

hup:#/www.usdoj.gov/ery voting/sec_203/documents/walnut_cd.htm.
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certain election related information in a manner that provides LEP Latino citizens an equal and
effective opportunity to be informed about election related activities.”> The city and DOJ came
to an agreement that will ensure compliance with Sections 203 and 208 of the Voting Rights Act
by providing in Spanish any "registration or voting notices, forms, instructions, assistance, or
other materials or information relating to the electoral process, including ballots” that they
provide in English and ensuring that all polling place personnel are provided and receive
adequate training regarding Kane County's responsibility to comply with Section 203 and
Section 208 of the Voting Rights Act.”

Similarly, in Alaska, a legal challenge was brought by the Native American Rights Fund aud the
American Civil Liberties Union on behalf of four Alaska Natives and four tribal governments
asserting violations of sections 203, 4(f)(4), and 208.** Evidence was offered that showed that
the State had failed to:

provide print and broadcast public service announcements (PSA’s)
in Yup’ik, or to track whether PSA’s originally provided to a
Bethel radio statiou in English were translated and broadcast in
Yup’ik; ensure that at least one poll worker at each precinct is
fluent in Yup’ik and capable of translating ballot questions from
English to Yup'ik; ensure that “on the spot” oral translations of
ballot questions are comprehensive and accurate; or require
mandatory training of poll workers in the Bethel census area, with
specific instruction on translating ballot materials for Yup’ik-
speaking voters with limited English proﬂciency.25

Based on the evidence, the federal court concluded that the Alaska Native voters and tribes were
likely to succeed on the merits of the language assistance claims and thus ordered Alaska to
provide effective language assistance to citizens who speak Yup’ik, the primary language of a
majority of voters in the Bethel region of Alaska.

As the poll monitoring and election protection efforts, as well as enforcement activity of the
lauguage minority provisious by the Voting Section. have showu, Section 203 noncompliance is
still a significant problem for language minority voters. It is important that DOJ reminds
jurisdictions about their obligations under Section 203 with the elections less than two months
away, as well as continue to pursue enforcement action when there is noncompliance.

2 Complaint, United States v. Kane County, T, (N.ID. TIl. 2007), available at
hupefiwww.usdoj.govieri/voling/sec_203/documents/kane_comp.him.

* Over 25 language minority provisions (Section 203, Section 4(f)(4) and Section 4(c)) enforcement action have
been brought by DOJ on behalf of Latino voters since 2000 in several states, including New Jersey. Califomnia,
Pennsylvania. Massachusetts. "I'exas., Arizona, New York, Washington, and Ulorida.  See, U.S. Department of
Tustice Civil Rights Division Voting Scction Home Page, Cases Raising Claims Under the T.anguage Minority
Provisions of the Voling Rights Act, hitpe//www.usdoj.gov/er/voling/litigation/recent203.him.

* Nick v. Bethel, No. 3:07-cv-0098 TMB (D. Alaska Tuly 30, 2008), available at
hup:/fwww.aclu.org/pdls/volingrights/nickvbethel_order_20080730.pdf.

P I
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Jurisdictions discriminating against language minaority voters

Even when a jurisdiction has no Section 203 obligation to provide language assistance at the
polls, it does have the general obligation under Section 2 of the Voting Rights Act to avoid
implementing any voting standard. practice, or procedure that results in the denial or
abridgement of the right of any citizen to vote on account of race, color, or membership in a
language minority group.z” Unfortunately we have seen jurisdictions fail to meet this obligation
by denying the right of language minority voters to vote because of their limited English
proficiency.

DOJ recently filed a complaint against the Borough of Penns Grove, NJ alleging that it violated
Section 2 of the Voting Rights Act against Latino voters. This included disparate treatment, lack
of Spanish-language materials and denying voters the right to choose their assistor of choice.
This resulted in Latino voters having less opportunity than other members of the electorate to
participate in the political process and to elect representatives of their choice. In addition, poll
workers directed hostile or discriminatory remarks at, or otherwise acted in a hostile manner
toward, Latino voters; failed to communicate etfectively with Latino voters regarding necessary
information about their eligibility to vote; required more identification from them than Caucasian
voters; and failed to protect Latino voters from unfounded or discriminatory challenges.”” Penns
Grove and DQOJ came to a settlement agreement that requires the borough to ensure that elections
are equally open to Latino voters, that Spanish language assistance and materials are available at
the polls, and that Spanish-speaking voters be allowed to select the assistor of their choice.”®

In 2005, DOJ brought a Section 2 case against the City of Boston on behalf of Chinese and
Vietnamese-speaking voters.” While the City of Boston was required under Section 203 to
provide language assistance to Spanish speakers, the Chinese and Vietnamese populations did
not meet the Section 203 threshold during the last determination. However, DOI’s investigation
found that the city discriminated against Spanish, Chinese and Vietnamese voters and denied
them an equal opportunity to participate in the political process and elect candidates of their
choice. DOJ found that poll workers treated LEP Latino and Asian American voters
disrespectfully; refused to permit them to be assisted by a person of their choice; improperly
influenced. coerced or ignored their ballot choices; failed to make available multilingual
personnel to provide effective assistance and information; and refused or failed to provide
provisional ballots to LEP Latino and Asian American voters.”” DOJ and Boston came to an
agreement that included the additional provision of language assistance to Chinese and
Vietamese voters.

42 US.C.§ 1973

7 Complaint. United States v. Salem County and the Borough of Penns Grove, NI, et al (D.N.J. 2008). available at

http://www.usdoj. gov/ert/voting/see_203/documents/pennsgrove_comp.htm.

* Justice Department Announces Agreement Protecting Puerto Rican and Spanish-Speaking Voters in Penns Grove,
New T Webwire, Tuesday, Tuly 29, 2008, hitp://fwww.webwire.com/ViewPressRel.asp?ald=71216.

? Uniled Slales v. City of Boston, MA (D). Mass. 2005). TXOT also brought a Section 203 enforcement claim against
the City ol Boslon for noncompliance in providing language assistance in Spanish.

o Complaint, United States v. Cily ol Boston, MA (D). Mass. 2005), available at

hup:fiwww.usdoj.gov/erl/voling
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Poll workers Hostile to Language Minority Voters and Language Assistance as barrier

As cases, enforcement action and poll monitoring efforts have found, poll workers are often
reluctant to implement Section 203 properly and can exhibit outright hostility towards language
minority voters. Based on our poll monitoring in the last presidential election, we found that poll
workers were frequently reluctant to help language minority voters, were unaware of how to help,
and were suspicious of bilingual poll workers or LEP voters. These poll workers clearly
demonstrated that they had no understanding about why language assistance was needed, which
often manifested itself in talking down to voters, berating them, or simply treating them
generally as lesser voters.”!

For example, one election judge in Cook County, Tllinois, commented during the last presidential
election that a voter whom he was unable to understand should “learn to speak English.” In Los
Angeles County, CA, during the 2004 elections, a poll worker sent an Asian American voter to
the back of the line for “causing too much trouble,” simply because the voter was LEP.*? This
also occurred in Koreatown, New York during the 2004 general elections, where a precinct
inspector gave certain Asian American voters time limits and sent at least one Asian American
voter to the back of the line. This mentality ensures that poll workers not only fail to help
language minority voters but often actually create a new barrier for them to overcome.

Even more problematic are poll workers who are openly hostile and discriminate against
language minority voters and voters of color. During the last presidential election, a number of
disturbing incidents occurred across the country. For example, in West Palm Beach, Florida, an
election poll worker told a voter that the city was not handling Latino, Black or Asian voters at
that particular polling place.*® In Jackson Heights, Queens, one poll worker said, “You Oriental
guys are taking too long to vote.” At another site in Queens, when a poll worker was asked
about the availability of translated materials, he replied, “What, are we in China? It’s
ridiculous.” Additionally. poll workers at a site in Boston segregated voters by race and made
minority voters form a separate line to vote. Electiou officials claimed that creating a separate
line for LEP voters would speed up the voting process for monolingual voters.*®

These problematic poll workers were not anomalies that only occurred in the last presidential
election. In subsequent elections. problematic poll workers continued to discriminate against
language minority voters. As previously mentioned. poll workers in Penns Grove, NJ directed
hostile or discriminatory remarks at. or otherwise acted iu a hostile manner toward, Latino voters,
which in many instances made them feel unwelcome at the polls in the recently filed DOJ
complaint against Borough of Penns Grove, NI During the 2008 primary elections, a poll

3! Sound Barricrs.
2.

STr 11/8/05 (App.). al 1433 (Wrillen Testimony of Tlunsook T.ee, Sept. 25, 2005).

* Lawyers’ Comuittee for Civil Rights Under Law, 2004 Election Protection Election Incident Reporting System:
1-866-Our-Votc.

% Asian American Legal Defense & liducation 1'und. Asian American Aceess to Democracy in the 2004 Lilection:
Tocal Compliance with the Voting Rights Act and Help America Vote Act (HAVA) in NY, NJ, MA, RT, MT, PA,
XA, (2003), available at hip:/www.aaldel.ore/articles/2005-08-18_189_AsianAmericanA pdf.

A

¥ Complaint, United States v
Bugsvwon. 08401 20V/CLYOL

salem County and the Borough of Penns Grove, NI, et al (D.NLI. 2008), available al
c 203idocumen/penns arove _comp b,
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worker in Los Angeles County in response to overhearing a conversation between two Chinese
American voters stated, “Gosh, you'd think they're yelling at each other in their language. So
loud.” and called the voters “Orientals.”®

Poll workers who are hostile to language minority voters and language assistance will not only
lead to the disenfranchisement of LEP voters during this election but lead to turning LEP voters
off from voting in future elections as well. DOJ must be vigilant about problematic poll workers
and hold jurisdictions accountable for them. Jurisdictions should do a better job of screening
their potential poll workers for problematic attitudes about language minority voters as well as
work with community organizations that serve language minority communities to outreach into
those communities for poll workers in order to have a more diverse pool of poll workers.
Additionally, jurisdictious must properly traiu poll workers about language minority voters and
how to appropriately assist them on Election Day. Poll workers who prove themselves to be
hostile or unwilling to assist language minority voters should not be tolerated or utilized by the
jurisdictions.

Under trained poll workers as a barrier to voting

Poll monitoring and election protection efforts also showed that even when poll workers were
not outright hostile, problems existed with poll workers who were under trained. During poll
monitoring and election protection efforts for the last presidential election, we saw poll workers
who were often unaware of what the law required and thus were either unable to help LEP voters
outright or simply provided misinformation about the voting process to them. Sources of
confusion included how to implement the ID provision under the Help American Vote Act
(HAVA) and how to use provisional ballots.

Provisional Ballots

Many poll workers were unaware of the existence of provisional ballots or when to use them.
Some who were aware of them were reluctant to let voters vote with them despite the fact that
the purpose of provisional ballots is to provide a fail-safe for voters who believed they were
eligible and registered to vote but where there were questions about their eligibility at the polling
site. As a result, in election after election, voters were at times erroneously forced to vote on
provisional ballots or worse, left without being allowed to vote at all.”

Voter Identification

As confused as poll workers were about voter identification under HAVA during the last
presidential election, the confusion is sure to intensify this November with 24 states having
broader voter identificatiou requirements than what HAVA requires, seven of which require a

3 Tetter from Tiugene T.ee. Voting Rights Project Dircctor, Asian Pacific American T.egal Center of Southern
California, (o Dean T.ogan, Registrar-Recorder/County Clerk, T.os Angeles County (March 26, 2008) (on [ile wilh
author).

¥ See, i.e., Uniled States v. City ol Boston, MA (DD. Mass. 2005). See also, Sound Barriers and EP 2008 Primary
Report.

10
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photo ID.* The U.S. Supreme Court’s decision this year on the Indiana voter identification case
has been much publicized and misunderstood by many in the public. Under training of poll
workers will likely leave quite a few poll workers confused as to what the ID requirements are in
their polling site. Poll workers are equally likely to erroneously ask people for voter ID across
the country. For example, during the 2008 primary election in California, a poll worker in
Baldwin Park went down a long line of voters demanding they show identification in order to
vote, despite no identification being required."’

Unfortunately, sometimes the problem is more malicious in nature, whereby poll workers
discriminate by ouly asking LEP voters or other voters of color for their photo identification.
This was the case in the recent DOJ enforcement action against Penns Grove, NJ where poll
workers required more identitication from Latino voters,* During the South Dakota’s June 2004
primary, Native American voters were prevented from voting after they were challenged to
provide photo IDs, which was not required under state or federal law.* Such discriminatory
targeting of language minority voters can happen because of the false assumption LEP voters are
not citizens and the suspicious nature of poll workers against LEP voters. DOJ should be
vigilant that poll workers are not discriminatorily asking for photo ideutification of voters.

Section 208

Section 208 of the Voting Rights Act is the provision for voters requiring assistance to vote by
reason of blindness, disability, or inability to read or write. Any such voter may be given
assistance by a person of the voter's choice, other than the voter's employer or agent of the
employer or officer or agent of the voter's union. ™ Section 208 applies nationwide and is
particularly important for all language minority voters because it allows them to take the person
of their choice into the voting booth with them to assist them in understanding the ballot.
Unfortunately, many poll workers refuse to allow language minority voters to take an assistor of
choice into the voting booth, often expressing suspicion about the voter. DOIJ has brought
Section 208 enforcement actions in many of their section 2 and 203 cases regarding language
minority voters, such as in the Penns Grove action and the Kane County action discussed
previously.”* Other Section 208 enforcement actions have been brought against Philadelphia and
Berks County, PA; Springfield. MA; Brazos County and Hale County, TX, and Miami-Dade

0 National Conference of State Iegislatures, Requitements for Voter Identification (updated June 18. 2008),
available ar hup://www.ncsl.org/programs/lcgismgt/clect/taskfe/voteridreg.htm.

‘1T 2008 Primary Reporl.

2 Complaint, United Stales v. Salem County and the Borough of Penns Grove, NI, el al (D.NLI. 2008), available at
http://www.usdoj. gov/ert/voting/see_203/documents/pennsgrove_comp.htm.

% people Lior the American Way and National Association for the Advancement of Colored People, The Long
Shadow of Jim Crow: Yotcr Suppression in Amcrica (2004), available at
http:/fsite.pfaw.org/site/PageServer?pagename=report_the_long_shadow_of_jim_crow.

H 4 US.C. 1973aa-6.

¥ Complaint, United Stales v. Salem County and the Borough of Penns Grove, NT, el al (D.NLI. 2008), available at
huip:/fwww.usdoj. govieri/vol c_203/documents/pennsgrove_comp.him. Complaint, United States v. Kane
Counly, IL (N.D. IIL 2007), available ar hup://www.usdoj.govierivoling/sec_203/documents/kane_comp.hum.
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County and Osceola County, FL.** DOJ should continue to monitor for, and bring enforcement

action against, Section 208 noncompliance.

Impact of Anti-Immigrant Rhetoric as Barrier to Voting

Anti-immigrant sentiments and rhetoric have been growing in the United States as of late. In
2006, at the height of the comprehensive immigration debate, “more than 550 bills relating to
illegal immigration were introduced in statehouses [that] year, and at least 77 were enacted.”*’
Anti-immigrant groups, such as the Arizona-based Minuteman Civil Defense Corps and The
American Border Patrol (civilian volunteer groups that patrol the border and turn immigrants
crossing the U.S.-Mexican border over to authorities), saw a surge in popularity, with growing
memberships and douatious for their efforts to restrict immigration.*® Additionally, hate crimes
have been on the rise, particularly those against Latinos, and these crimes have been linked to the
national immigration debate.* Despite claims by anti-immigration groups and hate groups that
their problem is with “illegal immigrants” (i.e., undocumented persons), actions have proven that
such groups have a problem with all immigrants, or all persons who are perceived to be
1mm10rants or foreigners—as determined by the color of their skin or the accent in their
speech.” In a national poll of legal immigrants from Latin America, Asia, Africa, and Europe
(who now number around 14 million Americans), a majority felt the anti-immigrant sentiment
was alowmo in America and that anti-immigrant sentiment had detrimentally affected their
families.”

% See, U.S. Department of Tustice Civil Rights Division Voling Section Home Page, Cases Raising Claims Under
Seclion 208 ol (he Voling Rights Act,

hup://www.usdoj. govier/voting/litigation/recen203. hun.hitp: /www.usdoj. gov/cri/voting/liligalion/recent_208.himl.
47 Erik Schelzig, States’ Immigration Bills May Be Moot, Ax. Dail; Aug, 20, 2006,
http://www.azstamet.con/news/ 142934, Nearly thirty municipalities across the nation have proposed or introduced
legislation punishing businesses who employ undocumented immigrants and landlords who rent to undocumented
immigrants. Danicl Patrick Shechan & Kevin Penton, Group Sues Pa. City Over Anti-immigrant Law, The Morning
Call (Allentown, Pa.), Aug. 15, 2006,

hutp//www.montereyherald.com/mld/montere yherald/news/nation/15282611 . him.

** Rachel Uranga, Anti-Hlegal-Immigrant Groups Multiply, Daily News, Aug. 12, 2006, aLN1.

* See Tyler Lewis, Repori: Hate Violence and Rhetoric on the Rise against Latinos, May 17, 2006,
http://www.civilrights.org/issnes/hate/details.cfm ?id=43360 (last visited Nov. 2, 2006); Kevin Johnson, Center fies
Hate Crimes (o Border Debate, USA Today. May 17, 2006, at 3A; Anti-Defamation League. Exfremists Declare
‘Open Seasorn’ on Immigranis: Hispanics Target of Incitement and Violence (2006).
http:/fwww.adlorg/main_Lxtremism/immigration_cxtremists.| hLm (“Whilce white supremacists have for many years
attempted to exploit rising anti-immigration and intensity of their attack:
Hispanics has reached dangerous new highs, with right-wing LXhuTIISIS Jjoining anti-immigration groups,
distributing anti-immigrant propaganda and holding frequent anti-immigration rallies and protests.”).

* Alonso Heredin, Op-Tid., Aati-Tmmigrant Law Codifies Intolerance, Coutier Posl, Aug. 9, 2006,
http://www.courierpostonline.com/apps/pbes.dll/article 7ALD =/20060809/COLUMNIS T827/608090334. During the
public portion of a committee meeting in Riverside, New Jersey, proponents of a law to persecute undocumented
persons claimed that they did not reject all immigrants, rather only those who were undocumented. 7d. However,

me people booed other citizens who attemapted to speak at that same meeting in opposition to the Jaw,

2 it dilficult for (heir views (o be heard. Id. Worse yel, a Lalina citizen was greeted with “[(]hese chairs are for
whiles only,” when she (ried (o sit down next (o Tinglish-speaking women. 7. (internal quotation marks omitted).

' New America Medi T.egal Immigrants: A Voice of Reason in the Tmmigration Debate 3 (2006),
hup://media.newamericamedia.org/images/polls/imm_poll/Inunigration_exec_sutanary.pdl.
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This current resurgence in anti-immigrant sentiments occurring at the local, state and federal
levels has exacerbated barriers for language minority voters. Not only do language minority
voters have to deal with hostile and unfriendly poll workers who equate any voter with limited
English proficient as immediately suspect, they also have to deal with others in the community
questioning their right to participate and ridiculing their language barriers.

For example, on April 25, 2005, Trenton, New Jersey radio hosts denigrated Asian Americans by
using racial slurs and speaking in mock Asian gibberish during an on-air radio show. The hosts
demeaned a Korean American mayoral candidate aud made various other derogatory remarks.
One of the hosts, Craig Carton, made the following remarks:

‘Would you really vote for someone named Jun Choi [said in fast-paced.
high-pitched. squeaky voice]? ... And here’s the bottom line. . . no
specific minority group or foreign group should ever dictate the outcome
of an American election. I don’t care if the Chinese population in Edison
has quadrupled in the last year, Chinese, should never dictate the outcome
of an election, Americans should... And it’s offensive to me... not that I
have anything against uh Asians... I really don’t... I don’tlike the fact
that they crowd the goddamn black jack tables in Atlantic City with their
little chain smoking and little pocket protectors. ™

The discrimiuatory attitudes expressed by the hosts in Treuton are by no means unique. Iu 2005
in Washington state, a citizen named Martin Ringhofer challenged the right to vote of more than
one thousand people with “foreign-sounding” names. Mr. Ringhofer targeted voters with names
that “have no basis in the English language™ and “appear to be from outside the United States™
while eliminating from his challenge voters with names “that clearly sounded American-born,
like John Smith, or Powell.” Mr. Ringhofer primarily targeted Asian and Latino voters.™

Even worse, these anti-immigrant sentiments have led to harassing and intimidating of language
minority voters at polls because of the erroneous assumption that LEP voters could not be
citizens. DOJ alleged in its Penns Grove, NI complaint that political campaigns in Penns Grove,
including 2006 and 2007 campaigns for mayor and city council, had been characterized by racial
appeals as well as attempts to intimidate Latino voters.™ DOJ also brought a Section 2 claim
against Long County, Georgia because three candidates running for office in the 2004 primary
election in Long County filed 45 challenges against Latino or Spanish-surnamed voters on
grounds that they were not citizens based ou no credible evidence for calliug into questiou their
status.™ In South Dakota, Republican poll workers in Lake Andes were intimidating Native

* http:/iwww.asianmediawatch. netjersey guys/.

% Jim Camden, Man Says Votes from lllegal Immigranis, March 31, 2003, available at
http:/fwww.spokesmanreview.com/local/story.asp?ID=61944.

)

= Complaint, United Stales v. Salem County and the Borough of Penns Grove, NI, el al (D.N.I. 2008), available at
hipe:/www.usdoj.govieri/voting/sec_203/documents/pennsgrove_comp.him.

i Complaint, United States v. T.ong Counly, GA, (8.D. Ga. 2000), aveilable ar
hup:f/www.usdoj.gov/ert/voling/sec_2/long_comp.him.
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American voters by writing down license plate numbers and following Native Americans from
polling places on Election Day during the 2004 elections.””

In 2004, an Asian American candidate ran for City Council in Bayou La Batre, Alabama, a
fishing village of about 2,750 residents, about one-third of who are Asian Americans. In a
concerted effort to intimidate supporters of this candidate during the 2004 primary elections,
supporters of a white incumbent challenged Asian American voters at the polls. The challenges,
which were permitted under state law, included complaints that the voters were not U.S. citizens
or city residents. or that they had felony convictions. The challenged voters had to complete a
paper ballot and have that ballot vouched for by a registered voter. The DOJ investigated the
allegations and found them to be racially motivated. ™

In another example, a major party congressional candidate’s campaign in Orange County,
California mailed a letter to 14,000 registered Latino voters that was specifically designed to
intimidate them and keep them from votiug in the 2006 elections. The letter, written iu Spanish,
falsely stated that immigrants may uot vote (when, in fact, eligible naturalized immigrants may
freely participate in U.S. elections). The letter also declared that “there is no benefit to voting” in
U.S. elections.”

Also during the November 7, 2006 general election, Mexican American Legal Defense and
Educational Fund attorneys witnessed anti-immigrant activists aggressively intimidating Latino
voters in Tucson, Arizona. One of these activists wore dark clothing with a badge-like emblem
and carried a handgun in a holster, giving the false impression that he was a law enforcement
official. The men attempted to ask Latino voters questions, write down their personal
information, and videotape them as they went to cast their vote. The Arizona Republic has
reported that Tucsonan Russell Dove, a local anti-immigrant activist, has proudly acknowledged
his participation in this effort to intimidate Latino voters.*

It is clear that DOJ must pay special attention to areas where there have been heavy anti-
immigrant sentiments or debates occurring to ensure that such animosity is not bleeding over to
the voting context. Additionally, DOJ needs to make sure that language minority voters are not
being attacked at the polls either through vnwarranted challenges or hostile poll workers who
assume that they could not be citizens.

¥ Mike Madden, Judge orders GOT 1o halt poll tactics, Argus T.cader, November 2, 2004, at 1A (on file with
author).

* As aresull, the challengers were prohibiled Irom interlering in (he general election, and ullimately the lown, for
the first time, clected an Asian American to the City Council. DeWayne Wickham, Why Renew Voting Rights Act?
Alabama Town Provides Answer, USA Today, 1'cb. 22, 2006. 13A available at

http:/fwww . nsatoday.com/news/opinion/editorials/2006-02-22-forum-voting-act_x.htm.

¥ Mexican American T.egal Defense and Fducational Tund and NAACP T.egal Defense and Tducational Tund, Tne.,
NAACP LDTU and MALDTT Uncover Significant Voter Tntimidation Attempls During Recent 2006 Tleclion Cycle
(2000), available ar
hutpef/www.naacpldl.org/content/pdl/bartiers_to_voling/Voler_Tntimidation_Statement_MAT.DEF_L.DF.pdl

L,
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Outstanding issues for Asian American voters

Transliteration

AAIJC remains concerned about the lack of transliteration in Boston despite the agreement to
provide language assistance to Chinese voters under the Section 2 case referenced above.
Transliteration is the selection of Chinese characters to represent the phonetic equivalent of the
syllables of an English name, or a name in any other language that is not traditionally written
using Chinese characters.®' At issue in Boston is whether the Secretary of the Commonwealth is
willing to transliterate candidates’ names on their ballots (official and absentee). AAJC believes
that the Secretary of the Commonwealth should transliterate candidates’ names on their ballots
(official and absentee).

Transliteration of candidates” names is critical to providing a fully bilingual ballot. Candidates’
names are the most important part of the ballot for voters. Because the Chinese language does
not use an alphabet, it is important to utilize a method that allows voter to receive a fully
bilingual ballot. A ballot that is translated into Chinese with English candidate names is not fully
bilingual.

Without a fully bilingual ballot (that is, one that does not have transliterated candidate names),
voters are unable to fully read their ballots and are left to guess which candidates are the ones
they want to vote for or give up their right to an independent vote by requiring them to ask for
assistance. For example, in Boston a voter tried to memorize the first two letters of the English
name of the candidate that he wanted to vote for in order to try and recognize the name on the
ballot. Unfortunately. he believes that despite his efforts he may have voted for the wrong
candidate when there were several names on the ballot.*” Transliterated candidates names
provide voters with the ability to vote without assistance, often for the first time in an LEP
voter’s life. It certainly makes voting much easier for LEP voters.

Transliteration has been utilized far and wide. Many other jurisdictions have utilized
transliteration for candidates” name on Chinese bilingual ballots, including in New York City for
13 years.” It has also been utilized successfully in Los Angeles County, Alameda County,
Orange County, San Francisco County, and even in Boston during their municipal elections.*
Boston has developed a thoughtful and thorough procedure for transliterating candidates name
that take into account feedback from the candidates, the community itself, and the media.”
Additionally. transliteration of the candidates’ names helps to avoid confusion by creating a
single transliterated name for each candidate that is used by the candidates, the media and the
community groups.

¢! Statement to the Court at 4, United States v. City of Boston. No. 05-11598 (Mass. Dist. Ct. July 10, 2007).
 Response to Opposition to the Unopposed Motion to Clarify at 5, United States v. City of Boston, No. 05-11598
(Mass. ist. Ct. July 23. 2007).

* See Coalition for Asian American Voting Rights. Protect Asian Amcrican Voting Rights, available at
hupe/fwww.cpabosion.org/lip/orglactsheel %:206-20-08 .doc.

I Because (he Cily of Boston is willing to transliterate candidales names, the very same LTP volers who can
vole independendly during municipal elections cannol during the upcoming presidential election.

“* Stalement (o the Court at 5, United States v. City of Boston, No. 05-11598 (Mass. Dist. Ct. Tuly 10, 2007).
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AAJC believes that transliteration is an important voting rights issue for Asian American voters
and urges DOJ to work with the Secretary of the Commonwealth to ensure that Chinese voters
receive a fully bilingual ballot in Boston.

Recent Monitoring of Elections

AAJC does, however, commend the Department of Justice for monitoring the primary election in
Boston on September 16, 2008 under the federal order entered in 2005 as referenced above. It is
particularly important in light of the transliteration issue and the history of problems at the polls
for language minority voters that warranted the Section 2 case being brought. For example,
numerous voters have experienced coercion and improper influence while voting, including
being told who to vote for by poll workers and having poll workers mark voters” ballots without
consulting the voters or getting their consent.”® As referenced above, poll workers at a site in
Boston also segregated voters by race and made minority voters form a separate line to vote.”’
AAJC recommeuds that DOJ monitor Boston duriug the upcoming general election as well.

Qutstanding questions raised regarding DOJ plans for upcoming elections on behalf of
Asian American volers

AAJC is also concemed about questions raised with DOJ by the Congressional Asian Pacific
American Caucus (CAPAC) on behalf of language minority voters aud those community-based
organizations that serve them®, including:

* “How is DOJ collaborating with and providing guidance to state aud local election
officials to ensure that the rights of language minorities under Section 203, 4(e), 4(f), and
208 of the VRA are enforced? In particular, how is DOJ working with the jurisdictions
that proved problematic in the reports listed [in the letter]?

¢ How is DOJ collaborating with and providing guidance to state and local election
officials to ensure that there is no discrimination under Section 2 of the VRA? Tn
particular, how is DOJ working with the jurisdictions that proved problematic in the
reports listed [in the letter]?

¢ How is DOJ working with ethnic and language minority advocacy groups and community
members to ensure that common problems documented in the last two election cycles for
AAPI voters with limited English proficiency are not repeated, particularly in
Jjurisdictions that proved problematic in the reports listed [in the letter]?

®  Whatis DOJ’s plan to monitor and respond to problems facing AAPI and LEP voters on
Election Day? What jurisdictions will be given particular attention? Will there be a

% Response to Opposition to the Unopposed Motion to Clarify at 4-5, United States v. City of Boston, No. 05-11598
(Mass. Dist. Ct. Tuly 23, 2007).

1.

“Tetter from (he Congressional Asian Pacilic American Caucus Lo the Department of Justice (Aug. 22, 2008) (on
file with author)
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troubleshooting system to ensure that any problems that arise will be addressed in a
timely manner?”

Specific jurisdictions of concern mentioned in CAPAC’s letter to DOJ include®:

® New York, NY — Why did DOI preclear a plan under Section 5 that will reduce the
number of Chinese and Korean interpreters at poll sites? What is guidiug DOJ’s decision
making regarding these plans? Are there other similar plans to reduce interpreters at
polling sites currently being reviewed?

¢ Boston, MA — As mentioned above, what is DOJ’s plan for ensuring full access to the
polls for LEP voters through translated Chinese ballots, including the transliteration of
candidate names?

e Philadelphia. PA — Poll monitoring results showed problems at polling sites for Asian
American voters with slow poll workers, extremely long lines (up to four hours),
inadequate signage, denial of provisional ballots, insufficient number of interpreters and
improper demands for identification. What is DOJ’s plan for Philadelphia?

¢ Annandale, VA — In conducting an exit poll it was discovered that “there may have been
a partisan campaign worker who steered several unsuspecting Korean American senior
citizen voters into applying for absentee ballots without their full consent or
understanding... [as well as the campaign worker filling] out some of these absentee
ballots in favor of particular candidates without the voters’ knowledge or consent.” Asa
result, when these voters went to vote, they were turned away as having already voted.
Does DOJ plan to send any monitors or observers to Annandale, VA to address this issue?

¢ Dearbom and Hamtramck, MI — South Asian voters disproportionately experienced
inadequate language assistance, hostile and poorly trained poll workers, incomplete voter
lists, and improper demands for identification. What is DOJ’s plan to monitor and
prevent discrimination against South Asian voters during the upcoming elections (and
beyond)?

To date there has been no response from DOJ on these questions. AAJC believes that is
important that DOJ respond to CAPAC’s questions to provide some transparency and clarity as
to how DOIJ intends to protect the rights of language minority voters this upcoming election and
that the response be provided within the following weeks as the elections are now less than two
months away.

AAJC would also like to call attention to concerns expressed by its Affiliate the Asian Pacific
American Legal Center of Southern California aud its Community Partner the Asiau Law
Alliance about the decrease in the number of bilingual poll workers being recruiting for elections
in Santa Clara County.

Y I, (relerencing questions raised with DOJ by the Asian American Legal Defense and Educalion Fund).
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Santa Clara County Bilingual Poll Worker Numbers

Vietnamese Chinese Tagalog
June 2006 264 258 97
November 2005 339 343 226
November 2004 307 309 230
March 2004 250 265 192

AAJC requests that DOJ looks into why there has been a decrease, including the Santa Clara
County Registrar’s methodology for determining how many bilingual poll workers are needed,
and whether or not there is Section 203 noncompliance occurring in Santa Clara County.

Finally, AAJC would also like to echo the Subcommittee’s concern about recent media reports
that the Chairman of the Republican Party in Macomb County, M, is planning to use a list of
foreclosed homes as a basis for challengiug voters and blocking their participation in the
upcoming election. We support the Subcommittee’s call for the DOJ to launch a full scale
investigation into these reports.

Conclusion

On behalf of AAJC, T want to thank the Subcommittees for the opportunity to provide a written
statement on the problems and barriers facing language minority voters. As the general election
gets closer, DOJ must be mindful of how jurisdictions and outside persons are treating language
minority voters, as well as how they are dealing with the influx of new voters. AAJC looks
forward to working with you as well as the Justice Department to ensure language minority
voters do not have their voices stifled at the polls.

18
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Ms. NARASAKI. Thank you.

According to the census, more than four million voting-age citi-
zens who are Latino, Asian American, or American Indian and
Alaska Native and who speak English less than very well lived in
section 203-covered jurisdictions in 2000, 8 years ago. Many natu-
ralized citizens, as you know, who are also racial minorities face
discrimination when voting. And limited English-proficient citizens
can have difficulty understanding complex voting materials and
procedures. Too often, they face hostile or impatient poll workers
or denied needed or lawfully required assistance.

Unfortunately, section 203 non-compliance continues to be a
problem. As a result, the Department of Justice has had to bring
enforcement actions against cities like the City of Walnut in Cali-
fornia on behalf of Asian American voters and in Kane County, Illi-
nois on behalf of Latino voters.

Similarly, the Native American Rights Fund and the ACLU suc-
cessfully sued Alaska on behalf of Alaskan Natives to provide effec-
tive language assistance to citizens who speak Yup’ik, the primary
language of minority voters in the Bethel region in Alaska.

With elections less than 2 months away, we are urging that DOJ
remind jurisdictions about their obligations under section 2 and
203, offer technical assistance, and continue to pursue the enforce-
ment actions. They must work to ensure that these jurisdictions
are ready for the tens and thousands of new Asian, Latino and Na-
tive American voters who are being urged to come out this year.

Some poll workers are reluctant to help language minority vot-
ers. Maybe they are unaware of how to help, or they are suspicious
of the bilingual poll workers or the voters. Incidents include send-
ing limited English-proficient voters to the back of the line because
they are taking too long, or segregating them from the English-
speaking voters. Even more problematic are poll workers who are
openly hostile and discriminate against these voters who are not
completely fluent.

DOJ should urge jurisdictions covered by 203 to do a better job
of recruiting, screening and supervising poll workers. These poll
workers who are hostile or unwilling to assist should not be toler-
ated, and DOJ must hold jurisdictions accountable for not properly
supervising and managing them.

Problems also exist with poll workers who were under-trained.
For example, many were aware of section 203 or the existence of
provisional ballots in the last election. Polls are also confused as
to what ID requirements are required, and this can result in racial
and ethnic profiling and wrongly asking minorities for ID that are
not required.

Additionally, many poll workers do not know section 208, which
allows minority voters to take a person of their choice into the vot-
ing booth. DOJ must continue to monitor for such problems and re-
mind jurisdictions to train specifically on these issues.

Anti-immigrant sentiments and rhetoric have been growing, un-
fortunately, and consequently Asian American and Latino voters
face hostility because of the erroneous assumption that they could
not be citizens, including unwarranted challenges of their registra-
tion or at the polls, or even intimidation. We hope that the DOJ
will actively engage and closely monitor areas where there have
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been particularly heavy anti-immigrant sentiments or acrimonious
policy debates, to ensure that local election officials are doing all
they can to prevent that kind of behavior from creeping into the
polling place.

Finally, agency requests that the Department of Justice looks
into why there has been a decrease in bilingual poll workers in
Santa Clara, including the Santa Clara County’s registered meth-
odology for determining how many bilingual workers are needed
and whether or not there is section 203 non-compliance occurring.

We applaud the Department of Justice for bringing section 203
cases against jurisdictions such as the ones that the assistant at-
torney general mentioned. DOJ also successfully brought an action
against Boston on behalf of Chinese and Vietnamese voters. We
urge them to monitor Boston during the upcoming general election,
as they did during the recent primary.

We also urge them to continue press the Massachusetts Sec-
retary of State to fully transliterate candidate names in Chinese
language ballots and boxes. We believe that a fully bilingual ballot
for Chinese American voters includes these transliterated can-
didate names.

Finally, the Congressional Asian Pacific American Caucus has
asked the department about its plan for upcoming election in a let-
ter dated August 22. It raises specific questions about several spe-
cific sites, such as: Why did DOJ declare a plan under section 5
that will reduce the number of Chinese and Korean interpreters at
poll sites in New York, New York? We are hoping that they answer
these quickly, in time for the election, so that corrections can be
made.

Thank you.

Mr. Davis oF ALABAMA. Thank you.

Our next witness is Bryan O’Leary, who is a graduate of the
United States Naval Academy and a former F-18 Hornet pilot. Mr.
O’Leary, after he finished his time serving our country, partici-
pated in helping investigate the Department of Defense’s voting
program. He is now a public policy consultant at Crowell and
Moring’s public policy practice group.

Mr. O’Leary, thank you for your service. You have 5 minutes.

TESTIMONY OF BRYAN P. O'LEARY, PUBLIC POLICY
CONSULTANT, CROWELL MORING

Mr. O’LEARY. Mr. Chairman, distinguished Members of the Com-
mittee, thank you for inviting me to testify today.

In 1952, President Harry Truman wrote to Congress regarding
military absentee voting. He said, “At a time when these young
people are defending our country, the least we at home can do is
to make sure that they are able to enjoy the rights they are being
asked to fight to preserve.” Over 50 years later, military voting re-
mains a burdensome bureaucratic process that prevents our mili-
tary men and women from being able to enjoy their rights as citi-
zens.

I experienced this broken system firsthand as a Marine, when I
was not able to vote. Despite my lack of success, I was picked to
be the voting assistance officer to help all of my Marines vote. My
story is not unusual. Voting officers have little or no training; they
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are not JAG lawyers. They are front-line officers, oftentimes com-
manding soldiers, sailors, airmen and Marines in battle.

It is absurd to expect that a young lieutenant who is com-
manding a platoon of Marines in Hellman Province in Afghanistan
or Ramadi in Iraq is going to succeed sifting through local, state
and Federal laws and regulations that are all different, deadlines
and ballot requirements that are all different, in order to ensure
his or her Marines can vote, while at the same time fighting a war
in a remote, austere environment.

Clearly, this is almost an impossible task. Even if that lieutenant
could figure out all the different deadlines and rules, it is unlikely
that those Marines would get their ballots in time to have them re-
turned and be counted. Because of long delays shipping ballots to
and from war zones, for the votes of our men and women deployed
to Iraq and Afghanistan to count, today is their Election Day. Our
military postal system has informed deployed soldiers that they
should send in their ballots no later than September 30th in order
to be counted on time. However, unfortunately, many states and
counties will not even print their ballots and send them until Octo-
ber.

And if those ballots do finally reach their correct local election of-
ficials, they are greeted by political party operatives and lawyers
who are determined to throw out every military ballot that is not
perfect. Throwing out a military ballot that was prepared in a war
zone is shameful. Both political parties and both presidential cam-
paigns should condemn any legal attacks or challenges challenging
the validity of the ballots of our military men and women.

The evidence continues to stack up that the DOD has failed our
military men and women. This last week, the Pew Center on the
States released a report that further documents that failure. Al-
though 77 percent of the military said that they were very inter-
ested in voting, only 20.4 percent voted in 2006—that is half the
rate of the general public. In 2006, for the general public, 85.8 per-
cent of absentee ballots requested were cast, versus only 26.5 per-
cent of military ballots.

If the military rates matched the general public rates, there
would be roughly a half a million more military votes cast and
counted.

Mr. Chairman, I would like to ask unanimous consent that the
Pew report be included in the record.

Mr. Davis oF ALABAMA. Without objection.

[The information referred to follows:]
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Mr. O’LEARY. Sadly, the Election Assistance Commission results
were even worse. Of the estimated six million military personnel
dependents and citizens eligible, only 992,000 requested a ballot.
Only 330,000 of those were cast. And we also know that 48,628
were rejected. This is a shocking rate of only 5.5 percent voter par-
ticipation from military and overseas citizens.

This problem could have and should have been solved years ago.
Yet our Industrial Age bureaucracy has failed to embrace the Infor-
mation Age. Technology is available today to securely encrypt and
electronically transmit blank ballots to military men and women
around the world. Congress directed the DOD to execute such a
program in 2006, and the DOD failed to execute it.

The Administration, the DOD, and the DOJ need to stop making
excuses for their failure. Instead, Congress and the DOJ should
stop accepting those excuses and force action to fix this problem.

Thank you for allowing me to testify today. I look forward to
your questions.

[The prepared statement of Mr. O’Leary follows:]
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PREPARED STATEMENT OF BRYAN P. O’LEARY

Mr. Bryan O’Leary

Testimony Before the House Judiciary Committee
Subcommittee on the Constitution, Civil Rights, and Civil Liberties and
Subcommittee on Elections

Sep 24, 2008

Mr. Chairman, distinguished members of the Committee thank you for
inviting me to testify today.

In 1952 President Harry Truman wrote to Congress regarding military
absentee voting. He said, “At a time when these young people are
defending our country...the least we at home can do is to make sure that

they are able to enjoy the rights they are being asked to fight to preserve.”

Over fifty years later military voting remains a burdensome
bureaucratic process that in 2006 resulted in only 22% of service members
successfully voting.! War fighters are often on-the-move. More often than
not ballots are sent to a previous address and are never received by the
men and women in the field.? A significant percentage are sent out without
enough time to be completed, returned and counted before the state
deadline.®> Even when ballots reach members of the Armed Services at
their correct address and the ballots make it back to the local election
official on time military votes still must overcome legalistic challenges by
lawyers dispatched by both political parties and candidates. In short, our
military men and women and their families overseas are being

systematically disenfranchised by a broken system.
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Military Voter Participation

e 2006 military voter participation was roughly half that of the general
population, 22% (24% domestic military and only 17% overseas military
personnel)* for military voters as compared to 39% to 40%° for the
general population.

e 992 000 Uniformed and Overseas citizens ballots were requested for the
2006 general election, but only one-third of that number (330,000) were
cast, and even less were counted.®

e 330,000 uniformed and overseas votes cast or counted out of a
population of roughly 6 million citizens of voting age (1.3 million military,
1.1 million dependents, an estimated 3.6 million overseas citizens), for
an estimated turnout of only 5.5%.’

e 48,628 uniformed and overseas ballots were rejected in 2006.°

In summary, the current military voting system has failed our military
men and women and their families.

During my service in the Marines | was assigned as the voting officer
for a 200 man squadron. | was given the DoD 400 page “Voting Assistance
Guide” that detailed the different rules, regulations and deadlines for voting
in each state, along with a stack of posters, Federal Postcard Applications
(FPCA’s) and Federal Write in Absentee Ballots (FWAB’s). My instructions
were to provide information for Marines who approached me wanting to
register to vote and to get the squadron through our upcoming

Commanding General's Inspection successfully.

Success on the inspection, however, was not measured by ensuring

that a certain percentage of Marines registered to vote, or that the local
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election officials had the correct addresses of Marines in the unit. Instead
the only metrics involved displaying the required number of voting posters,
having on hand enough post card applications, and letting the Marines
know that if they were interested in voting they should see an officer.

Like thousands of other junior officers, | didn't understand the
confusing multi-step process and could barely vote myself, let alone help
my Marines. | was focused first on my warfighting mission, not on this
additional administrative duty. It should not be surprising that our warriors’
top priority is keeping their soldiers, sailors, airmen, and Marines alive, not
navigating a mess of federal, state, and local laws and regulations.

The Voting Assistance program is executed in a haphazard and
inconsistent way and seems most effective when the military unit is not
deployed. In 2001 the GAO reported, “voting assistance by the DoD and
DoS varied due to incomplete service guidance, lack of oversight, and
insufficient command support.” In 2004 GAO reported that, “Absentee
voting assistance continued to vary because of the collateral nature of the
VAO role.” Further, in 2004 the DoD Inspector General concluded that
58% of personnel did not even know who their voting assistance officer
was let alone know how to register to vote.™
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Recommendations

1. With forty-one days left before election day, members of the military and
their families should get on-line today or seek out their voting assistance
officer (if they can find them) to register and/or request their absentee
balloting materials, even if they believe they are already registered
(http://www overseasvotefoundation.org/ has the most user friendly web

application). In all likelihood, their registration will indicate an old address
and if not updated their ballot will be returned undeliverable after going to
that address. Given the delays involved, even though the election is 6

weeks away, for our military men and women, foday is your election day.

2. Congress should rapidly fund and execute expedited ballot delivery from
overseas locations using express delivery with full tracking capability.

3. The Justice Department should aggressively investigate the DoD
Federal Voting Assistance Program and States that do not allow for
adequate time to send, complete, and receive ballots from remote overseas

locations. 45 days is the absolute minimum.

4. Congress should establish for all future elections a means for electronic
transmission of a blank ballot to service members and other government

employees overseas and their families.

5. The Secretary of Defense should place responsibility for military voting
under a single House confirmed Presidential nominee, an Assistant

Secretary of Defense for Voting.
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Background

This is not a new problem. It has been clear for a number of years
that the military and overseas voting process has been broken. Instead of
fixing the problem, there has been a tendency to shift the blame. The DoD
claims that the problem lies with each State and local jurisdiction, the
States claim that is the DoD’s problem, and the Department of Justice has
allowed the DoD to take the blame.

As a House staff member | was briefed by the DoD in 2005 on this
issue, and | was shocked that nothing had changed since | was a Captain
in the Marines. A number of House offices vigorously investigated the
program and found that the FVAP was living in complete denial that there
even was a problem. Even today the Federal Voting Assistance Program
office clings to their false claims of increased voter participation in the 2004
election. By their accounts an astounding 79% of military voters
participated, they claim a significant improvement over the 2000 election,
and a voting rate 15% higher than the general public. They continue to
make this claim long after the GAO questioned their survey methodology
as being unreliable, “The low survey response rates raise concerns about
FVAP’s ability to project increased voter participation rates.””’ The GAO
goes on to criticize the overall methodology, overseas citizens sampled, the
sample size, lack of sampling error, and lack of any analysis of
respondents vs. non-respondents. In short, the Federal Voting Assistance
Program claims are unscientifically arrived at and are questionable at best.
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In contrast, the Election Assistance Commission, Defense Manpower
Data Center, National Defense Committee, Overseas Vote Foundation, and
Pew Military Voting Project have provided significant data that counters
their claim and provides ample data to demonstrate that only about one in

every five military voters cast a vote that is counted.

In 2006 Congress directed the DoD to execute an electronic ballot
delivery pilot program. A step short of “electronic voting” this system simply
set up a secure connection between the military voter and the local election
official which allowed them to receive a blank ballot over the internet, which
they would then print, sign and mail back. This system eliminated the
problem of ballots being sent to the wrong address. The Pentagon failed to
execute the program until the last minute, and didn’t tell the local election
officials of its existence. It is interesting to note, that this solution that relied
on hardened banking system encryption took three weeks and less than a
million dollars to execute. In contrast the Voting Program office in the DoD
claims that it would take them between 1,000 and 1,700 days to execute a
voting over the internet program. If past performance is any measure, |
would suggest that no amount of money or time could generate success

out of the existing office.

As the “Presidential Designee” for military and overseas voters the
Secretary of Defense should shoulder the majority of blame for the failure
of his Voting Assistance Program. However, the Department of Justice,
Civil Rights Division, has the legal authority to ensure that military and
overseas voters have the right to vote. The DoJ has used this authority to
initiate legal action with states that have not allowed enough time to ensure
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that military and overseas votes could be sent and returned from overseas
and counted before the deadline. Recently most of the legal actions have
revolved around special and run-off elections that have a compressed time
table.

While the DoJ Civil Rights Division should be applauded for
attempting to hold the states accountable, they could do much more. For
years it has been made plain to every state that a minimum of 45 days is
required to ensure that ballots can make it overseas, have time to reach the
voter and be filled out and returned prior to the election. According to
Brenda Farrell of the GAO it takes on average 18 days for a ballot to travel
one way to a deployed service member.”? That's at best 36 days for the
round trip, plus nine days on the ground (it can be assumed that in a
remote location a ballot would be dropped off, completed, and then sent out
in the following week’s mail).

Given the fact that our Armed Forces are deployed around the world
in combat zones, and given the difficulty of getting mail to remote locations
in Irag, Afghanistan, and the Horn of Africa it stands to reason that the DoJ
should expand their legal effort to ensure that every state provides the
minimum recommended 45 day window to ensure that our soldiers have
enough time to allow their votes to be returned on time. Further, if there is
a close election — and a single vote may make the difference, for these
ballots already cast, due to circumstances outside the control of the war
fighter, these “in transit” ballots should be given the opportunity to be
counted should they arrive before an election certification. This is certainly
within the purview of the Judicial system to offer this short term remedy.
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Conclusion

Our military men and women serve around the world and risk their
lives in defense of freedom, and yet their own ability to exercise their
fundamental right to vote is being obstructed.

This problem could have and should have been solved years ago,
yet our industrial age government has failed to embrace the information
age. Technology is available today to securely encrypt and electronically
transmit blank ballots to military men and women around the world.

If there is a silver lining it is that private non-profit groups like the Pew
Military Voting Project, the Overseas Vote Foundation, Operation Bravo,
Everyone Counts, and the National Defense Committee have all stepped
up to provide innovative solutions that could be rapidly executed within the
existing budget.

For this coming election in November it is critical that the Department
of Justice press the Department of Defense and State election officials to
ensure that our service men and women are given the time required to
receive their ballots and return them on time. These military men and
women are citizens first, and as citizens they deserve the full attention of
the Department of Justice to protect their right to vote.

Thank you for allowing me to testify today, | look forward to your
questions from the members of the Committee.
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! Defense Manpower Data Center, Human Resources Strategic Assessment Program,
2006 Survey Results on Voting Assistance Among Military Members and DoD Civilian
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5 The American National Election Studies. Voter Turnout 1948-2004. Dec 21, 2005.

® Defense Manpower Data Center.

T EAC. The 2006 Election Administration and Voting Survey: Highlights from the 2006
UOCAVA survey.

® Ibid.

® Derek Stewart. GAO Report. Absentee Voting Assistance to Military and Overseas
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Mr. DAvis OF ALABAMA. Thank you, Mr. O’Leary.

Our next witness is James Terry, who is the chief public advo-
cate for the Consumer Rights League. And he and his organization
have a long history of not only helping Americans register to vote,
but also facilitating the participation in the political process.

Mr. Terry, you have 5 minutes.

TESTIMONY OF JAMES TERRY, CHIEF PUBLIC ADVOCATE,
CONSUMERS RIGHTS LEAGUE

Mr. TERRY. Thank you, Mr. Chairman, Members of the Com-
mittee.

I appreciate the opportunity to be with you today, and I ask that
my extended remarks be entered into the record.

Mr. DAvis oF ALABAMA. Without objection.

[The prepared statement of Mr. Terry follows:]
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PREPARED STATEMENT OF JAMES TERRY

Ensuring the Integrity of the U.S. Electoral System
By
James Terry
Chief Public Advocate
Consumers Rights League

Thank you, Chairman Conyers, Chairwoman Lofgren, Ranking Member
Franks and Ranking Member McCarthy.

My name is James Terry and I am the chief public advocate at the
Consumers Rights League, a non-profit education and advocacy
organization dedicated to preserving consumer choice in a broad array of

issue areas.

I appreciate the opportunity to lend some perspective to a problem that gets
far too little attention, but one that poses a great risk to the integrity of our

electoral system.

The Consumers Rights League provides an alternative voice from those
organizations that argue for reduced consumer choice or increased
government intervention as a policy of first choice. CRL supports all
aggressive efforts to educate, motivate, register, and assist all citizens in
voting so long as those efforts are legal. Unfortunately, there are some

groups that do not seem to share this concern.

As part of CRL’s mandate, we monitor policy debates, news trends and the
activities of organizations that style themselves as consumer advocates.

Unfortunately, due to their long track record of questionable or corrupt
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practices with respect to housing and electoral activities, we are constantly
forced to act as a watchdog for abuses by the Association of Community

Organizations for Reform Now, or ACORN,

To be sure, there are some well-meaning individuals who are a part of
ACORN. Unfortunately, they do not appear to be the ones in control.
Firsthand accounts from current and former ACORN employees, major
news stories, and court cases across the country, expose corruption at every
level of ACORN including embezzlement, cover-ups, misuse of taxpayer

funds and voter fraud.

While all of the reported allegations noted in my statement are found in the
public domain, such reports often go unnoticed by the national media. I
therefore thank the Committee up front for focusing on these important

issues confronting our country.

Understanding ACORN's Structure

To properly understand the potential impact that ACORN’s activities may
have on the upcoming and future elections, it is important to understand their
structure. In all, ACORN’s massive enterprise includes as many as 150
subsidiary organizations, according to a recent legal filing by members of its
board of directors.' This list includes two affiliated labor union locals, TV

and radio broadcast operations, immense housing counseling operations, and

" See suit referenced in: Strom, Stephanie. “Lawsuit adds to turmoil for community
group.” New York Times. September 10, 2008.
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a number of lobbying and political entities. In all, ACORN’s total operation

this year has an estimated budget of $110 million.? That is big business.

Thanks to what appears to be a carefully executed plan, the disparate parts
of ACORN are often not recognized as being part of one large enterprise.
However there is evidence that these organizations are operated as a single

enterprise, which is controlled from the top down.

Their practice of juggling funds and blame between entities has often created
good deal of confusion as to which crimes are allegedly committed by
ACORN and which activities are those of subsidiaries such as the "non-
partisan” 501(c)(3) Project Vote. But, it should be noted at the outset of this
discussion that evidence indicates that the non-profit organization known as
Project Vote and the political operative organization known as Citizens
Services Inc. are wholly owned subsidiaries of the ACORN web of
organizations.” There should be no distinction between crimes or alleged

crimes perpetrated by personnel from Project Vote and those from ACORN.

Comments the Consumers Rights League has received from current and past
ACORN employees demonstrates that command and control of ACORN's
political operations is based in its national headquarters. While many view
voter registration problems in different states as a series of random events, it

1s important that observers not lose sight of the fact that ACORN is a giant

2 Projection by ACORN founder Wade Rathke in June 2008.

? Tax returns for “Voting for America/Project Vote” are filed from ACORN headquarters
and the groups share leadership. Citizens Services Inc. corporate filings show it is housed
in ACORN’s head office in Louisiana. See also: Brown, David M. “Obama to amend
report on $800,000 in spending.” Pittsburgh Tribune-Review. August 22, 2008.
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corporation potentially responsible for massive fraud across the United

States.

A careful observer will note a ten-year record of voter registration fraud that
spans the contiguous United States. Ten years and five election cycles is not

a series of mistakes; it is a pattern.

A Troubling and Long Pattern of Voter Registration Fraud

While any number of small organizations -- on both the right and the left --
run afoul of elections law each year, there is little reason to believe most
engaged citizens mean any harm. However, only ACORN stands out for its
pattern of voter registration fraud stretching back a decade. Rather than

showing any signs of improvement, all signs point to increased lawbreaking.

Ten years ago, an Arkansas contractor hired by ACORN's non-profit
affiliate Project Vote was arrested for falsifying hundreds of voter
registration cards. In the last few election cycles the problem has spiked

dramatically.”

e In 2003, ACORN employees in Missouri turned in more than a
thousand suspicious voter registration cards, with one woman saying a

card was turned in under the name of her infant.”

4 For reference, see: http://www.rottenacorn.com/activityMap. htm!
3 “Voter registration fraud dogs St. Louis.” Association Press. September 19, 2003.
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e Following Colorado’s 2004 election, two ex-ACORN employees were
convicted of perjury for submitting false voter registration forms®; one
ex-ACORN employee admitted to registering her friends 40 times.”

e In 2004, police arrested a former ACORN employee who had more
than 300 completed voter registration cards in the trunk of his car,
many of which had not been turned in within the legal time limit.®

e In 2005, Virginia authorities found that ot a sample of Project Vote-
gathered registrations, 83% were rejected for using false or
questionable information.”

e In 2007, King County, Washington officials announced the indictment
of seven workers ACORN had hired to register voters, calling the
episode the “worst case of voter registration fraud in the history of the
state.”!" At least three of those individuals have pleaded guilty and
ACORN was forced to pay a $25,000 settlement.'!

e In April 2008, federal prosecutors announced guilty pleas for federal
election fraud by eight former ACORN employees in Missouri, based
on their activities in the 2006 election. They submitted false addresses
and names, as well as forged signatures. At least one former ACORN

employee was sentenced to 15 months in prison.'

¢ “Briefing.” Rocky Mountain News. January 4, 2005,

" “Investigation reveals potentially fraudulent voter forms.” Associated Press. October
12, 2004,

¥ Sweeney, Patrick. “Voter registration cards bring felony charge.” Saint Paul Pioneer
Press. October 16, 2004.

? Jones, Matthew. “State: Voter registrar did no wrong.” The Virginian-Pilot.” October
22,2005.

19 Ervin, Keith, “Felony charges filed against 7 in state’s biggest case of voter-
registration fraud.” Seattle Times. July 26, 2007.

" “BErvin, Keith. “Three plead guilty in fake voter scheme.” Seattle Times. October 30,
2007.

"2 Associated Press. “Guilty pleas in election fraud.” April 3, 2008.
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Each time ACORN is accused of faulty registrations, the organization
blames a handful of its supposedly “rogue” low-paid, low-skilled workers. It
promises to clean up its act and impose tighter restrictions. Yet, after ten
years, they have not been able to do so, as this year’s cavalcade of

corruption proves.

2008 Has Been A Banner Year For Bogus Registrations

In 2008 alone, ACORN’s activities have prompted calls for investigations in
nearly a dozen states: Louisiana, Pennsylvania, Connecticut, New Mexico,
Texas, Nevada, Ohio, Wisconsin, Michigan and North Carolina, with new

investigations developing regularly.

In June, the New York Times reported that Louisiana “Election officials
have expressed concern that large numbers of people who believe they are
registered will show up at the polls in November, only to find that they
cannot vote because their application had been improperly submitted.” An
ACORN spokesman said that it’s typical for 30 percent of their cards to be

duplicates or incomplete."® That is a troublingly high rate of error.

In July, Pennsylvania officials charged a former ACORN employee with 19

counts of perjury, making false statements, forgery and identity theft in

"* Dewan, Shaila. “A Vote Drive By Democrats In Louisiana Stirs Concern.” New York
Times. June 15, 2008.
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connection with the voter registration forms in connection with more than

100 suspect cards.™

In August, the Connecticut Post reported that state officials began asking
for an investigation into ACORN's registration activities, in which there
were errors in 20 percent of the thousands of registration forms the group
turned in. Noting the hefty amount of incomplete, incorrect, or improperly
filed forms, one registrar said, "Some of my staft has been here for 15 years

nls

and when they see ACORN come in, they start crying.

In August, ACORN was forced to announce that it would begin running
background checks on its signature gatherers in New Mexico after it was
learned that nine employees had felony criminal records'® ranging from
forgery to identity theft to child rape.'” It is unclear how many of the
thousands of voter registration cards containing personal information were
handled by the nine felons. Bemalillo County officials are investigating
1,100 possibly fraudulent cards. In one case, a series of nine cards appear to

have been filled out using the phone book.'®

ACORN's voter registration fraud in New Mexico has been a recurring

theme since 2003, including its 2004 attempt to register a 13-year-old boy.

' Sheffield, Reggie. “Former temp worker accused of bogus voter registrations.” The
Patriot-News. July 24, 2008,

15 Dixon, Ken. “ACORN voter signups questioned.” Connecticut Post. August 16, 2008.
16 Associated Press. “ACORN starts background checks for NM registrars.” August 9,
2008.

'7 See report from KRQE: hitp //www.youtube com/watch?v=EvIEISMHRTs

'® Associated Press. “NM’s county has suspect voter registration cards.” September 17,
2008.
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In 2005 the organizations employees were accused of filing as many as

3,000 false signatures on a ballot initiative. '’

In Texas, where ACORN's affiliate, Citizens Services Inc., has provided
contract work on behalf of Senator Obama's campaign, its record of voter
registration has been lacking hope. The Houston Chronicle reported on
August 17 that "About 40 percent of the 27,000 registration cards gathered
by ACORN from January through July have been rejected or placed in limbo
pending the gathering of more information, according to the county” while
"about 6,600 were filled out by people already registered, and many others

. . . . . 0
contained insufficient information."?

Nevada and federal officials announced in August that they would form a
task force to aggressively pursue allegations of election fraud, with the Las
Vegas Review-Journal specifically noting "Clark County officials have said
they suspect fraud is occurring in the thousands of voter registrations being

submitted by” ACORN.?'

In Ohio, ACORN's continuing pattern of voter registration fraud apparently
includes the 73 registration cards turned in this year for just one individual.

WKYC has reported: "ACORN has already submitted more than 75,000

% For reference, see: http://www rottenacom.com/activityMap htm}

¥ Bemnstein, Alan. “ACORN planting voter registrars in certain areas.” Houston
Chronicle. August 17, 2008.

2! Ball, Molly. “Election fraud task force formed; Investigators already looking into voter
registration issues.” Las Vegas Review-Journal. August 1, 2008.
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voter registration cards this year in Cuyahoga County. And now employees

at the Board of Elections are triple checking every one."*

A Cleveland Plain Dealer reporter noted at the end of August:

"Board employees are unsure how many of the cards are fraudulent.
But the voter registration department received so many suspicious
cards that it began compiling a binder with evidence. The binder grew

to be an inch-thick."*

The same reporter noted why ACORN is allowed to get away with such

activity election after election:

"In August 2006, elections boards in Franklin and Summit counties
investigated potentially bogus registration cards submitted by
ACORN. The Franklin board turned over 500 cards to its county
prosecutor, but the board's Deputy Director Matthew Damschroder
said the prosecutor could not file charges because it was impossible to

nail down who filled out the fake cards."**

The citizens of Wisconsin are among the greatest victims of ACORN's fraud
in 2008. There ACORN allegedly offered to bribe citizens with pre-paid
gasoline cards or restaurant gift cards to induce them to register. Further

voter registration problems include apparently falsified drivers license

22 0’Mara, Michael. “Voter registration problems investigated in Cleveland.” WKYC.
August 28, 2008.
3 Guillen, Joe. Cuyahoga board probes voter registration drive.” August 27, 2008.
24 4y
1bid.
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numbers, Social Security numbers, and similar personal information. By the
end of August, Milwaukee's Election Commission Executive Director had
referred over 49 individuals to prosecutors for suspected voter registration
fraud — of them, 37 were ACORN employees.”’

An August 20 report from the Milwaukee Journal-Sentinel noted that of the
35 ACORN employees referred for investigation at the time:

¢ Seventeen apparently filled out voter applications and then signed the
cards themselves. That involved two to four cards in each case.

e Twelve submitted cards for individuals who later told ACORN they
never filled out an application. That involved one card in each case.

¢ One submitted a card for a dead voter. That was the second such case;
a Voters Project worker previously submitted a card for a deceased
voter.

e One was apparently making up driver’s license numbers for an
unknown number of voters.

¢ One submitted about a half-dozen applications for already-registered

voters.

One woman reportedly complained that a voter registration card was

submitted for her husband, who had been dead for 10 years. %

 Sandler, Larry. “10 more voter registration workers face investigation.” Milwaukee
Journal-Sentinel. August 29, 2008.

* Sandler, Larry. “More voter registration workers under scrutiny.” Milwaukee Journal-
Sentinel. August 20, 2008.
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In Michigan, elections officials across the state have been noticing a high
volume of problems associated with ACORN's work. A Secretary of State
spokesperson recently said "There appears to be a sizeable number of
duplicate and fraudulent applications ... And it appears to be widespread.” Tn
Pontiac, the clerk's office has found numerous applications filed for a given
name. In Oak Park, the clerk has been seeing "lots of duplication” from

ACORN in recent months.?’

Even in the course of preparing this testimony, officials in yet another state
announced an investigation into potentially fraudulent activity. Durham
County, North Carolina’s elections officials have asked for an investigation
of dozens of cards submitted by ACORN. One was for a fourteen-year-old

boy 2

Conclusion: Local, State, and Federal Investigations Needed To Watch
ACORN’s Pattern of Fraud

ACORN routinely says it will clean up its act.”” Yet, given its decade-long
history of voter fraud, embezzlement, and misuses of taxpayer funds,
ACORN’s pattern of fraud can no longer be dismissed as a series of

"unfortunate events."

" Brasier, L.L. “Bad voter applications found.” Detroit Free Press. September 14, 2008.
2 Milliken, Mathew. “Elections chief asks for voter fraud probe.” Durham Herald-Sun.
September 19, 2008.

¥ See for example: Mannies, Jo. “ACORN launches new voter-registration drives, with
tighter controls.” March 20, 2008.
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The problem of voter registration fraud raises serious questions for this
committee, and the Consumers Rights League appreciates that the right

questions are being asked.

Here are the most important questions right now: We know about the
thousands of potentially fraudulent voter registration cards turned in by
ACORN and caught by officials. But given the size of ACORN’s efforts and
the fact that the abuses appear to be systemic, we believe it is fair to question
how many more fraudulent registrations have not been discovered,
Furthermore, as this mega organization with a decades long history of
violating the law is turned to get out the vote efforts, we believe it is fair to
question how many fraudulent registrations may lead to fraudulent votes or

what other activities they are willing to undertake to influence the election.

These are serious questions, especially in light of recent election results
which show that a just few votes can change the outcome of an election, the

course of our country and the course of history.

While we do not presume to tell this committee how to address this problem,
we respectfully submit that our nation’s election system is facing a concerted
campaign that raises serious issues that merit the committee's oversight and

attention.

Thank you for the opportunity to speak today, and 1 would be happy to

answer any questions that you may have.
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Mr. TERRY. The Consumers Rights League supports aggressive
efforts to educate, motivate, register and assist all citizens in vot-
ing, so long as those efforts are legal. Unfortunately, there are
some groups that don’t seem to share that concern.

First-hand accounts from current and former employees, major
news stories, and court cases across the country expose corruption
at every level of the Association of Community Organizations for
Reform Now, or ACORN. To truly grasp the potential impact that
ACORN’s activities may have on the upcoming elections and future
elections, it is important to understand their structure.

ACORN is a massive organization with 150 subsidiary organiza-
tions and an estimated $110 million budget this year that is cen-
trally controlled from the top down. Thus, there should be no dis-
tinction between crimes or alleged crimes perpetrated by personnel
from affiliates, like Project Vote, or those from ACORN.

A careful observer will note a 10-year record of voter registration
fraud on the part of ACORN and Project Vote. Ten years and five
election cycles is not a series of mistakes: it is a pattern. In fact,
rather than showing any signs of improvement, all signs point to
increased lawbreaking.

A quick snapshot of ACORN’s record from 1998 to 2007 alone in-
cludes thousands of false or fraudulent registrations in Missouri; at
least two convictions of ex-ACORN employees following Colorado’s
2004 election; the 2004 arrest of a former ACORN employee in
Minnesota with 300 voter registration cards in his trunk; the 2000
indictment of several workers in Washington State, which has been
cited earlier as the worst case of voter registration fraud in the his-
tory of the state.

In April 2008, eight former ACORN employees in Missouri pled
guilty to voter fraud in the 2006 election.

Each time ACORN is accused of faulty registrations, the organi-
zation blames a handful of its supposedly rogue workers. It prom-
ises to clean up its act and impose tighter restrictions. Yet after 10
years, they have not been able to do so. In 2000 alone, ACORN’s
activities have prompted calls for investigations in nearly a dozen
states: Louisiana, Pennsylvania, Connecticut, New Mexico, Texas,
Nevada, Ohio, Wisconsin, Michigan, North Carolina, and just as re-
cently as yesterday you can add Florida to the list.

In July, Pennsylvania officials charged a former ACORN em-
ployee with 19 counts of perjury, making false statements, forgery
and identity theft. In New Mexico, Bernalillo County officials are
currently investigating 1,100 possibly fraudulent cards. In Texas,
about 40 percent of the 27,000 registration cards gathered by
ACORN from January to July have been rejected or placed in
limbo. In Michigan, a case that was cited earlier, the secretary of
state said problems appear to be sizable. Duplicate fraudulent ap-
plications is widespread.

In Ohio, ACORN’s pattern of voter registration fraud apparently
includes the 73 registration cards turned in this year for just one
individual. Cuyahoga County election boards officials have com-
piled a binder of evidence of suspicious activity. That binder is
more than an inch thick.

In Wisconsin, by the end of August, Milwaukee’s election com-
mission executive director had referred over 49 individuals to pros-
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ecutors for suspected voter registration fraud. Of them, 37 were
ACORN employees. And just last week, Durham County, North
Carolina’s election officials asked for an investigation of dozens of
cards submitted by ACORN. One was for a 14-year-old boy.

ACORN routinely says it will clean up its act. Yet given its dec-
ade-long history of voter fraud, embezzlement, and misuses of tax-
payer funds, ACORN’s pattern of fraud can no longer be dismissed
as a series of unfortunate events. We know about the thousands of
fraudulent voter registration cards turned in by ACORN and
caught by officials. But given the size of ACORN’s efforts and the
fact that the abuses appear to be systemic, we believe it is fair to
question how many more fraudulent registrations have not been
discovered.

And furthermore, as this mega-organization with a decade’s-long
history of violating the law has turned to get-out-the-vote efforts,
we believe it is fair to question how many fraudulent registrations
may lead to fraudulent votes, or what other activities they may be
willing to undertake to influence the election.

These are serious questions, especially in light of recent election
results which show that just a few votes can change the outcome
of an election. While we do not presume to tell this Committee how
to address this problem, we respectfully submit that our Nation’s
election system is facing a concerted campaign that raises serious
issues that merit the Committee’s oversight and intervention.

Thank you for the opportunity to speak today, and I look forward
to your questions.

Mr. DAvVIS OF ALABAMA. Thank you, Mr. Terry.

Our next witness is Jocelyn Benson, who is an assistant pro-
fessor of law at Wayne State University Law School. She is also the
founder and director of the Richard Austin Center on Election Law
and Administration and is a member of the ABA’s standing com-
mittee on election law.

Professor Benson, welcome. You have 5 minutes.

TESTIMONY OF JOCELYN BENSON, ASSISTANT PROFESSOR,
WAYNE STATE UNIVERSITY LAW SCHOOL

Ms. BENSON. Thank you.

Several years ago I served as a law clerk to the Honorable
Damon J. Keith, a Federal judge on the U.S. Court of Appeals.
Judge Keith famously cautioned us that “Democracies die behind
closed doors.” Democracies also die, I believe, when the doors that
lead to political participation and enfranchisement are pushed
closed. They die when Americans lawfully seeking to cast a legal
ballot are deterred or disenfranchised, and they die when govern-
ment actors fail to ensure that pathways to democracy are free
from the congestion of challengers who block lawful voters from
participating in an election.

This role of election challengers, whether they be representatives
from political parties or other groups in the polls on Election Day,
has increased in prominence in recent elections. Today I would like
to detail a recent controversy in Michigan over the use of fore-
closure lists to challenge the residency, and thus eligibility, of vot-
ers on Election Day.
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Two weeks ago, a Web site called Michigan Messenger reported
allegations that Republican Party challengers may be using lists of
foreclosed to challenge the eligibility of voters when they arrive to
vote. Michigan demographics may suggest that voters on these lists
may be disproportionately African American. Now these allega-
tions, importantly, were forcefully denied, and I am not here today
to challenge those denials. I instead wish to highlight the resulting
confusion in Michigan over whether voters facing foreclosure won-
der now whether they will still be entitled to vote in November.

The fact is that under Michigan law, voters cannot be challenged
without good cause. And under Michigan law, only residents who
have moved outside of their city or township to another county
prior to September 4 are required to re-register at their new ad-
dress. Voters who move within a county, according to the Michigan
secretary of state, are permitted to vote one last time at their old
address.

Thus, the listing of a voter’s residence on a list of foreclosed
homes does not, in and of itself, provide sufficient information to
indicate that that voter has moved to a new home outside of that
county prior to September 4, 2008.

Nor should any list acquired from mailings sent to those fore-
closed homes that bounced back as undeliverable lead to similar
conclusions. The voter confusion that I have observed in Michigan
since these stories emerged has been, in my view, compounded by
a lack of clear and thorough clarification of the law from election
officials in the state.

For that reason, my first recommendation today is that in Michi-
gan and in any other state dealing with voter confusion, the state’s
chief election authority issue clear directives to local election offi-
cials and the public on the law that ensures that voters and elec-
tion officials are empowered with a full understanding of the law.

My second recommendation is similarly, that election officials en-
gage in extensive public education efforts and outreach that are fo-
cused on explaining the hows and mechanics of voting. In addition
to press releases, public service announcements, mailings, phone
calls, and also posters in the polling place that simply state the law
in its entirety are, I believe, required to ensure that this education
campaign is successful.

In addition, I believe an education campaign is best coupled with
my third recommendation, the development of collaborative rela-
tionships with community-based organizations. These organiza-
tions, I believe, know best what the needs of their communities are,
and collaborative relationships between election officials and these
organizations can help ensure that both are proceeding in the best
interests of the voter.

My last two recommendations deal with training and regulating
challengers and poll workers. I believe that mandating training for
challengers in Michigan and in other states and also improving
training for poll workers will ensure that both are equipped with
the knowledge of the law and ensure that the law is followed on
Election Day.

I also recommend the use of comment cards in the polling places
on Election Day that would empower voters to interact with poll
workers and evaluate and offer feedback on their experience.
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Thank you for the opportunity to testify today.
[The prepared statement of Ms. Benson follows:]

PREPARED STATEMENT OF JOCELYN BENSON

TESTIMONY OF PROFESSOR JOCELYN FRIEDRICHS BENSON
ASSISTANT PROFESSOR OF LAW, WAYNE STATE UNIVERSITY LAW SCHOOL
DIRECTOR, RICHARD AUSTIN CENTER FOR ELECTION LAW AND ADMINISTRATION

FOR A JOINT OVERSIGHT HEARING ON
“FEDERAL, STATE, AND LOCAL EFFORTS TO PREPARE FOR THE GENERAL 2008 ELECTION”
BEFORE THE HOUSE JUDICIARY COMMITTEE'S SUBCOMMITTEE ON THE CONSTITUTION
AND THE HOUSE ADMINISTRATION COMMITTEE’S SUBCOMMITTEE ON ELECTIONS
UNITED STATES HOUSE OF REPRESENTATIVES
SEPTEMBER 24, 2008

Several years ago, I served as a law clerk to the Honorable Damon J. Keith, a federal judge on
the United States Sixth Circuit of Appeals. Judge Keith famously cautioned us that
“Democracies die behind closed doors.” Democracies also die when the doors that lead to
political participation and enfranchisement — hallmarks of democracy - are pushed closed.
When Americans lawfully seeking to cast a ballot are deterred or disenfranchised; when eligible
voters are wrongfully turned away at the polls; or when government actors fail to ensure that
pathways to democracy are free from the congestion of “challengers” who block lawful voters
from participating in an election — our democracy suffers.

This latter issue, the role of “election challengers,” or the presence of representatives of political
parties or other groups in the polls on Election Day, has increased in prominence in recent
elections.” My testimony today will detail a recent controversy in Michigan over election
challengers’ potential use of foreclosure lists to challenge the residency, and thus eligibility, of
voters on Election Day. I also offer five recommended actions state and local election officials
can take to address this and similar controversies that may surface in the final days before the
November 2008 General Election.

THE MICHIGAN “FORECLOSE THE VOTE” CONTROVERSY

On Wednesday, Sept 10, 2008, the website www.michiganmessenger.com® posted a story
entitled “Lose Your House, Lose Your Vote” that announced “Michigan Republicans plan to
foreclose African-American voters”™  The article alleged, among other things, that “[The

! See, e. &, Summit County Democratic Central And Fxecutive Committee v. Blackwell, 2004 U.S. Dist. LEXIS
22539 (N.D. Ohio October 31, 2004) (granting a temporary restraining order prohibiting the state from allowing
challengers in the polls during the November 2004 election, out ol a concern that challengers would unflairly impede
the voting process through acts of intimidation and harassment); Spencer v. Pugh/Summit County v. Blackwell
(combined) 347 F Supp 2d 528 (6th Cir. 2004) (overturning the lower court’s temporary restraining order); Spencer
v. Pugh, 543 U.S. 1301 (2004) (aflirming the Sixth Circuit’s opinion). See also “Preserving Democracy: What
Went Wrong in Ohio,” Status Report of the House Judiciary Committee Democratic Staff, Jan. 4, 2005 at 4047
(describing problems associated with challengers in Ohio during the 2004 election).

% The Michigan Messenger is located at www.michiganmessenger.com, and is self-described as “an independently-
produced political news daily featuring original and investigative reporting,” comprised of “a coalition of long-time
progressive bloggers, [reelance wnilers and prolessional journalisis™ with a focus on “enhance|ing| and expand|ing]|
the political dialog m Michigan.”

* Bartha Jane Melzer, “Lose Your House, Lose Your Vote,” Michigan Messenger, 9/10/08. The entire text of the
article, as amended Lo reflect clarilications of slatements from Douglas J. Preisse, chairman of the Franklin County

1
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chairman of the Republican Party in Macomb County, Michigan, a key swing county in a key
swing state, is planning to use a list of foreclosed homes to block people from voting in the
upcoming election as part of the state GOP’s effort to challenge some voters on Election Day.”*
It also stated, perhaps incorrectly,’ that “voters who have defaulted on their house payments”
were “disproportionately ... African-Americans,” indicating that over 60% of all sub-prime loans
in Michigan were made to African-Americans, according to a 2007 report from the Michigan
Department of Labor and Economic Growth ®

Compounding the confusion was a statement in the Michigan Messenger story in which Joe
Rozell, Director of Elections for Oakland County Clerk Ruth Johnson, appeared to
“acknowledge” that challenges based on the presence of a voter’s residence on a list of
foreclosed homes were “allowed by law” and “have the potential to create long lines and disrupt
the voting process.”” The story quoted Rozell as stating that “poll workers are not allowed to
ask the reason” for challenges to voters. Based on Rozell’s statement and an excerpt of a
directive from Michigan Secretary of State Terri Lynn Land indicating that challenges to voters’
eligibility “need only be ‘based on information obtained through a reliable source or means,””
the Messenger article concluded, “vote challengers are free to use foreclosure lists as a basis for
disqualifying otherwise eligible voters.”®

In the 48 hours that followed the posting of the Messenger article, the Michigan Republican
Party and the Republican Party of Macomb County swiftly and strongly denounced the
allegations that they were planning to use foreclosure lists to challenge voters’ eligibility via a
press release and interviews with several major news outlets.® The Derroir Free Press quoted
Jim Carabelli, the Chairman of the Macomb Republican Party saying “[t]he GOP is “absolutely

Republican Party in Columbus Ohio, is available at hittp://michiganmessenger.con/4076/lose-vour-house-lose-your-
}'ole (last accessed: Sept. 23, 2008).

Td.
* A subsequent article in the Detroit News contained a statement from a pastor and president of the Macomb County
Ministenial Alliance that questioned the racial demographics ol individuals facing foreclosures in Macomb County.
Sce Jim Lynch and Gordon Trowbridge, “Foreclosures won’t hinder voters”, Detroit News, 9/12/08, available at:
http://www.detnews.com/apps/pbes.dil/article? A1ID=2008809120380 (last accessed: Sept. 23, 2008);
¢ See Melver. note 2, supra.
7 Quotation is from the Michigan Messenger article, paraphrasing statements from Rozell to the author of the article.
See Melzer, nole 2, supra.
*1d.
¢ Sce, c.g., Chad Sclweskt, “GOP denics Web report on vote blocking,” Macomb Daily, 9/11/08, available at:
hitp://www.macombcounty mi. gov/clerksolflice/news/pdl/2008 09 11 Macomb_Daily GOP Demes Web_Report.
pdf (last accessed: Sept. 23, 2008) ; Jim Lynch and Gordon Trowbridge, “Foreclosures won'’t hinder voters”, Detroit
News, 9/12/08, available at: hitp://www .detnews.com/apps/pbes.dllfarticle? AID=2008809120380 (last accessed:
Sept. 23, 2008); Kathleen Gray and Amber Hunt, “GOP won't usc foreclosure list to block voters,” Detroit Free
Press, 9/12/08, available at: http://www freep.com/apps/pbes.dllfarticle? AID=/20080912/NEWS 15/809120346 (last
accessed: Sept. 23, 2008); Matthew Miller, “Macomb County GOP leader denies plan to block voles,” Lansing
Statc Journal, 9/12/08. available at:
http://www lansingstatejournal com/apps/pbes.dll/article? AID=/20080912/NEWS01/809120338/1002/NEW S0 1
(last accessed: Sepl. 23, 2008).
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not’ gathering foreclosed home addresses for poll challenges”'" Carabelli also issued a

statement to the Lansing State Journal in which he said there was “no such plan.”"'

However, the damage was already done. The implication of the articles was that there may be
members of a political party acquiring a list of foreclosed homes with plans to challenge the
eligibility of voters in those homes when they arrived at the polls to vote on Election Day. The
story, allegations, and subsequent denials, created confusion over a key question: is it legal under
Michigan law for individuals to challenge the eligibility of voters facing or experiencing
foreclosure when they arrived at the polls to vote on Election Day?

The short answer is no. Michigan law does not allow for voters to be challenged based solely on
the fact that their home appears on a list of foreclosed properties. Michigan Election Law does
not allow for challenges to a voter’s eligibility “without good cause or for the purposes of
harassment.”'?  Under Michigan law, only Michigan residents who moved outside of their city
or township to another county prior to September 4, 2008 are required to re-register and vote
from their new address."”> Existing federal and state law allows for voters who have moved from
one Michigan county to another Michigan county within 60 days of election day to vote in the
precinct associated with their previous address.™ Voters who move within their county but fail to
change their address prior to Election Day, are permitted to vote “one last time in the precinct
where rtegistered” provided they complete an Election Day change of address form."” Thus
under state and federal law, the listing of a voter’s residence on a list of foreclosed homes does
not, in and of itself, provide sufficient information to indicate or even suggest that a voter has
moved to a new location outside of their county prior to that date.

Nevertheless, incidents during the week after the Michigan Messenger story revealed a great deal
of voter confusion as a result of the controversy. For example, Macomb County Clerk Carmella
Sabaugh reported that her office received approximately 15 phone calls over the course of the
two days following the publication of the article from people who were concerned that they may
be unable to vote because their homes had been foreclosed. Clerk Sabaugh indicated that in her
experience “if my office receives phone calls about a particular issue, there are often many,
many more citizens ... who are concerned about the issue that have not called.” In addition, in a

1% See Kathleen Gray and Amber Hunt, note 9, supre.

' See Matthew Miller, note 9, supra. The Lansing Journal also included statements from Bill Nowling, spokesman
for the Michigan Republican Party, denying that the state party had plans to target voters facing foreclosure.

12 See MCL § 168.512 (2008). The Michigan Secrelary of State has inlerpreled this provision of the law governing
voter challenges to indicate that it 1s “permissible for a challenger to challenge a voter” when a “challenger has good
reason lo believe that a person who offers to vote 1) is not a true resident of the cily or township 2) has not yel
attained 18 years of age 3) is not a United States citizen or 4) did not register to vote on or before the “close of
registration’ for the clection at hand.” Scc The Challenge Process, Questions and Answers, available at:
http:/Awww.michigan gov/documents/sos/Challenger QA 177165 _7.pd[ (last accessed: Sept. 23, 2008). The
document also states that a “challenger has the right to challenge any voter issued an absentee ballot who appears at
the polls to vole on eleclion day clainung (hat he or she never received the absenlee ballot. lost the absenlee ballot or
destroyed the absentec ballot™ and that “a challenger has the right to challenge a voter in any instance where the
precinct board fails to prepare a ‘challenged ballot’ for a voter when required.”

13 gee MCL§ 168.509a (2008).

g

'* The Michigan Bureau of Election has issued such clarifications to clerks in the past; a May 2006 publication from
the Bureau sulTiciently clarifies the law in this regard.
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radio interview for “Detroit Today” on Michigan Public Radio that I participated in on
September 16, 2008, nearly a full week after the Michigan Messenger story surfaced, numerous
individuals called into the radio station with concerned questions about whether they would be
able to vote if their home was in foreclosure.

This confusion has been compounded by a lack of explicit and vociferous clarification from
relevant government authorities and election officials, including the Michigan Secretary of State.
In particular, none of the major news outlets that covered the Michigan Republican Party’s
immediate denials of the allegations included a direct statement from the Michigan Secretary of
State indicating that the presence of a voter’s residence on a foreclosure list was not sufficient
“good cause” for challenging a voters’ eligibility on Election Day under Michigan Law.

Several articles did offer some clarification on the law, but none specifically and unequivocally
addressed the issue of foreclosure lists:

e The Daily 1ribune, a newspaper for Southern Oakland County, Michigan, and the F/int
Journal, a newspaper servicing Flint, Michigan, carried an article in which Kelly
Chesney, spokeswoman for the Michigan Secretary of State, offered a partial explanation
that “If you change your residency within 60 days of an election, voters may vote using
their former address and polling place for one more election.” '®

o The Macomb Daily cited a Macomb County election officials who said “those who are in
default on their mortgage but still living in their home on Election Day” and “those who
were forced out of their homes” after September 4, 2008, “can vote without facing any
restrictions.” The article also stated that “a foreclosure victim who moves to a new
address within the same [city or township] can vote one last time at their previous
precinct without facing a challenge.”"”

e The Detroit News noted that, under state law, challengers can “[c]hallenge a person’s
right to vote if the challenger has a good reason to believe that person is not eligible to
vote in the precinct,” and can “[clhallenge the actions of the election inspectors serving in
the precinct if the challenger believes that election law is not being followed.”'®

!¢ Charles Crumm, “Dems File Suit Against GOP Over Challenge to Voters,” The Daily Tribune, 9/17/08. Available
at: http://www dailytribunc.com/articles/2008/09/1 7/news/doc48d11aa8c28304 13965535 txt (last accessed: Scpt.
23, 2008). See also David Eggerl, “Web slory has both parlies crying foul,” Flinl Journal (Michigan), 9/13/08, page
A01. (noting that “Secretary of State spokeswoman Kelly Chesney said voters who move within 60 days of an
election can vole at their old polling place. Il they move and change their address 30 or more days belore an
clection, they must vote in their new precinet. If they change their address within 30 days of an clection, they must
vote in the old precinct.”)

"7 Chad Selweski, “Lawsuil targets voler suppression: GOP says it never considered blocking volers [acing
foreclosure,” The Macomb Daily, 9/17/08. Available at:
http://www.macombdaily.com/articles/2008/09/17/news/srv000000353 1839.txt (last accessed: Sept. 23, 2008).

'¥ See Jim Lynch and Gordon Trowbridge. note 9, supra.
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RECOMMENDATIONS FOR PREPARATIONS FOR THE NOVEMBER 2008 ELECTION

Based on my experience and knowledge of the so-called “Foreclose the Vote” controversy in the
state of Michigan, and my understanding of the role of the State Secretary of State and local
election officials in Michigan and other states,' I make the following five recommendations
regarding state and local preparations for the November 2008 elections..

RECOMMENDATION 1

THE STATE SECRETARY OF STATE AND LOCAL ELECTION OFFICIALS SHOULD, WHERE WITHIN
THE REALM OF THEIR AUTHORITY, QUICKLY, EXPLICITLY, AND REPEATEDLY CLARIFY THE
LAW REGARDING VALID AND INVALID CHALLENGES TO A VOTER’S ELIGIBILITY.

In Michigan, the Secretary of State has the authority to issue instructions to all local election
officials on the county, city, and township level regarding the administration of existing election
laws. On November 1, 2006, for example, Secretary Terri Lynn Land issued an important
directive to clerks in the 40" issue of the Department’s “Election News,” indicating that
challengers were not permitted to “approach voters or talk to voters for any reason” or
“use video cameras or recording devices in the polling place.”® In addition, in late 2007 the
Secretary issued instructions to Election officials on the administration of Michigan’s new voter
identification requirements, which explicitly state that “no voter may be challenged just because
he or she is not in possession of picture identification or did not bring picture identification to the
polls and signs an affidavit in order to vote !

More recently, in August 2008, Ohio Secretary of State Jennifer Brunner issued a directive to
local election officials indicating that 60-day notices sent by boards of election to voters that are
returned as undeliverable cannot be used as the sole reason for challenging an Ohioan’s voter
registration as cancelable.”” Secretary Brunner has also called on the General Assembly to
amend Ohio’s 2006 voter registration challenge law.

These directives provide a laudable example of an important step that State election officials can
take to protect voters from wrongful challenges, harassment and intimidation at the polls on
Election Day.

' In addition to my work as a law professor and Election Law scholar and Director of a new nonpartisan nonprofit
Election Law Center, my reconmendations are informed by my ongoing research for my forthcoming book entitled
“Democracy and the Secretary: The Crucial Role of State Sccretaries of State in Promoting an Honest and
Accountable Democracy.”

2 See “Election News: Issue 40,” November 1, 2006. Available at:

hitp:/Awww.michigan gov/documents/sos/Issue_40_ 177190 7.pd[ (last accessed: Sepl. 23, 2008).

2 See Question 12, “Picture Tdentification in the Polls: Questions and Answers,” a publication of the Michigan
Department of State, available at: http://www.michigan gov/documents/sos/090507_Voter_Id_QAS5_209294_7.pdf
(last accessed: Sepl. 23, 2008).

22 Press Release: “Scerctary Brunner Clanifics Challenge Laws to Protect Voters,” 8/5/08, available at:

http://www _sos.state.oh.us/SOS/News/Ul/Default.aspx’page=9757& Aspx AutoDetectCoolieSupport=1 (last
accessed: Sept. 23, 2008).
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It is my hope that the Michigan Secretary of State will issue a similarly clear and enforceable™
directive to clerks prior to the election that clearly and explicitly states that it is not “good cause”
under Michigan law to challenge a voter based solely on the fact that their home is facing
foreclosure. The directive should also reiterate existing federal and state law governing voters
who have moved between elections, clarifying that voters who have moved from one Michigan
county to another Michigan county within 60 days of election day are permitted to vote in the
precinct associated with their previous address.* Also, voters who move within their county but
fail to change their address prior to Election Day, are permitted to vote “one last time in the
precinct where registered” provided they complete an Election Day change of address form **

It is also my hope that Secretary Land will issue such a directive prior to Michigan’s October 6
voter registration deadline, given the current public confusion surrounding this issue. The
directive will both assure voters that they will not lose their right to vote based only upen the
matching of their home address with a list of foreclosed properties, while ensuring that all local
election officials, poll workers, and other relevant parties have a clear, consistent statement on
the boundaries of legal challenges to voters on Election Day.

RECOMMENDATION 2
THE SECRETARY OF STATE AND LOCAL ELECTION OFFICIALS SHOULD ENGAGE IN EXTENSIVE
PUBLIC EDUCATION ON THE RULES AND PROCEDURES GOVERNING THE VOTING PROCESS,

In addition to issuing a clear and explicit directive barring the use of foreclosure lists as the sole
basis for challenging a voter’s eligibility to vote, the State Secretary of State and local clerks on
the county, city, and township level must publicize the fact that challenges to voters’ eligibility
based solely on the fact that their home is being foreclosed will not succeed. This public
education campaign should include, but cannot be limited to, direct statements to the press and
information posted to the Secretary’s or a clerk’s website. For example, in Michigan, Macomb
County Clerk Carmella Sabaugh acted quickly in response to the Michigan Messenger
allegations to issue a press statement with the headline: “You Do Not Have to Own Property in
Order to Vote, At Least Since 1850.7%° Importantly, the statement included a quote from Clerk
Sabaugh, clearly and explicitly stating that “[c]itizens whose homes are foreclosed still have the
right to votel””’

However, press releases and statements to reporters alone will not reach many voters,®® It is
important for election officials to develop public service announcements for local and cable

* There is also precedent in Michigan law to indicatc that these directives carry the enforceability of law, and a
privale cause of action. See, e.g., Amber Hunt and John Wisely, 7urnout High, With Some Glitches, Workers Say.
DFETROIT FREE PRESS, Nov. 8, 2006, at 11 (describing lawsuits filed by political parties on Election Day in Detroit,
Michigan over compliance with the Scerctary of State’s ban on challengers talking to voters).

2"'See MCL § 168.509a (2008).

* The Michigan Bureau of Election has issued such clarifications to clerks in the past; a May 2006 publication from
the Bureau sulficiently clarifies the law in this regard.

2 The Press Releasc is available at:

http://www.macombeountymi.gov/CLERK SOFFICE/news/htny'Y ouDontHave ToOwnProperty.htm (last accessed:
Sept. 23, 2008).

P 1d.

* For example, Heaster Wheeler, Executive Director of the Detroit Branch NAACP, estimates that 50% of residents
in the city of Detroit, Michigan do not have regular access to the internel.
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television, and traditional and community-based radio stations, In addition, to address the
foreclosure confusion in Michigan, the Michigan Secretary of State should develop and
distribute materials to be posted in every one of Michigan’s over 5200 polling places, including
posters and other visible and easily accessible resources, that explicitly state the rules for valid
challenges and eliminate any confusion about rules for voters who have moved or changes
residences prior to the election. This information should also be posted prior to Election Day in
every local Secretary of State office, and the office of every county and local clerk.

Finally, where possible, election officials should go beyond traditional means of information
dissemination and directly contact voters through mailings or phone calls to ensure that voters
have access to all relevant information prior to Election Day. Recent actions by the Georgia
Secretary of State Karen Handel provide a bold example of this sort of direct and thorough voter
education. After a federal court mandated that she engage in an extensive voter education effort
to inform Georgia citizens about the state’s new voter photo identification requirements,
Secretary Handel sent several mailings explaining the law directly to over 166,000 registered
Georgia voters who, according to state records, did not possess a Georgia driver’s license or state
identification card.”” The mailings were designed to ensure that voters in Georgia who were
most likely to be adversely affected by the state’s photo identification requirement for voters had
access to information about how to comply with the new law.

RECOMMENDATION 3

THE SECRETARY OF STATE AND LOCAL ELECTION OFFICIALS SHOULD BUILD COLLABORATIVE
WORKING RELATIONSHIPS WITH COMMUNITY BASED ORGANIZATIONS TO PROMOTE VOTER
EDUCATION ABOUT VOTING REQUIREMENTS AND DISPEL MYTHS ABOUT VOTING ELIGIBILITY.

In conjuction with an extensive public information campaign, state and local election officials in
Michigan should work closely with nonpartisan community based organizations to, specifically,
discuss the best methods to reach constituencies and individuals facing foreclosure who may be
confused about the law and, more generally, to ensure that the government’s education efforts
are tailored to the needs of various constituencies. For example, in Michigan, Heaster Wheeler,
Executive Director of the Detroit Branch NAACP, has indicated that his organization hopes to
hold a press conference with the Michigan Secretary of State and local election officials in
Detroit to reiterate and reassure all voters that they will not lose their right to vote just because
they are facing foreclosure. Wheeler believes that the Michigan Secretary of State in particular
needs to engage in an “aggressive” public information campaign that involves “bold” statements
to assure voters that their right to vote will not be affected by the foreclosure crisis.  Such
relationships can also ensure the development and availability of, where necessary, translations
of voter education materials for English Learning citizens, and relevant and accessible
information for voters with physical disabilities.

RECOMMENDATION 4
THE SECRETARY OF STATE AND LOCAL ELECTION OFFICIALS SHOULD, WHERE WITHIN THE
REALM OF THEIR AUTHORITY, DEVELOP REGULATIONS AND SET PARAMETERS FOR ELECTION

* See Secretary Handel Begins Phase Two of Photo 1D Outreach, Press Statement available at:
hup://www karenhandel.com/default.asp?pl=newsdescr&R1=285 (lasl accessed: Sept. 23, 2008).
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CHALLENGERS AND ENSURE THE CONSISTENT ENFORCEMENT OF THESE PARAMETERS ON
ELECTION DAY,

It is crucial that the Secretary of State develop, within the confines of state and federal law,
explicit regulations and parameters for election challengers.

The Michigan Bureau of Elections has taken clear steps in this regard, as exemplified in the
Bureau’s enforceable directive from 2006, also described above, which bars challengers from
approaching or talking to voters or using “video cameras or recording devices in the polling
place.” The Michigan Bureau of Elections has also in the past issued clarifications to clerks on
the proper role of election challengers under Michigan law, and has published both a guide
entitled “The Appointment, Rights, and Duties of Election Challengers and Poll Watchers™ and
a document that provides “Questions and Answers” on the “Challenge Process.”*!

In addition to the development and dissemination of these materials via the education efforts and
community partnerships described in recommendations 2 and 3, it is my hope that in the future,
the laws in Michigan and other states will mandate trainings for all challengers who seek to work
in the polls on Election Day.  Currently, there are no mandates under Michigan law that
challengers partake in any election law training, nor is there any requirement that challengers
demonstrate any sufficient or accurate understanding of the laws governing the limitations on
their role prior to entering the polling place on Election Day.

RECOMMENDATION 5

THE SECRETARY OF STATE AND LOCAL ELECTION OFFICTIALS SHOULD, WHERE WITHIN THE
REALM OF THEIR AUTHORITY, ENSURE THAT ALL POLL WORKERS ARE WELL TRAINED AND
FULLY AWARE OF THE LAWS GOVERNING THE RIGHTS AND LIMITATIONS OF CHALLENGERS.

Poll worker training responsibility and requirements vary from state to state, but in general the
parameters are governed by either state or local election officials. In Michigan, the Bureau of
Elections is currently developing a poll worker training program that will instruct individuals
who train poll worker on clear rules on dealing with election challengers and any challenges they
issue on Election Day.

It is crucial that these programs, particularly when developed at the statewide level, include
methods of evaluating the extent to which the information is clearly, consistently, and accurately
reaching the individual poll worker and poll worker supervisor. These methods can include the
development of video trainings at the state level for use in local trainings, and the use of
statewide tests and evaluations for individual poll workers. Another useful Election Day
evaluation tool can include “comment cards” that empower voters who interact with the poll

* As of September 23, 2008, he mosl recenlly updated version of this document was published in September 2003,
and is available on the Michigan Scerctary of State’s website at:

http://www.michigan gov/documents/SOS_ED_2 CHALLENGERS_77017_7.pdf. (last accessed: Sept. 23,
2008).The document states thal 11 is “not inlended as a complete interpretation ol the law™ govermng challengers on
Election Day

' The document is available at: http://www.michigan gov/documents/sos/Challenger QA_177163_7.pdf (last
accessed: Sept. 23, 2008).



310

worker to evaluate and offer positive or negative feedback on the helpfulness of the poll worker
to the state and local election officials.*

CONCLUSION

The above narrative describing the recent controversy over the use of foreclosure lists to
challenge voters’ eligibility in Michigan illustrates what could be a brewing storm in advance of
this November’s election. It is not beyond the realm of possibility that such lists could be used
to challenge voters in other states, nor is it unthinkable that other nefarious means of blocking
voters from the polls could be developed prior to Election Day. As such, it is crucial that state
and local election officials make it a priority to engage in deep and systematic legal and
grassroots education efforts — aimed at other election administrators, poll workers, challengers,
and most importantly, voters — in these final weeks leading up to the November election. My
recommendations offer some suggestions to further that goal, based on my experience and belief
that election officials are the “guardians” of our American democracy.”® Their primary
responsibility to ensure that our democracy is alive and well, and that the doorways to
democracy are opened wide, and that every eligible voter who wishes to vote on Election Day is
able to do so.

Thank you for the opportunity to present this testimony.

* Tt is also worth noting, as this Committee is no doubt aware, of scveral other reforms beyond trainings arc

required to support the development of a strong poll worker force throughout the country on Election Day. Such

reforms, including an increase in pay for poll workers and extensive recruitment efforts, are necessary but may go
¢ luding pay for poll work d ext {ment effort v bul may g

beyond the scope of my current testimony

¥ As stated by NASS President, Permsylvania Secretary of State Pedro Cortes at the July 2008 meeting of the

National Association ol Secrelaries of Slate (NASS).
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Mr. Davis oF ALABAMA. Thank you, Professor Benson.

Our last witness for this panel is Kristen Clarke Avery, who is
an expert on voting rights and election law. She is the co-director
of the Political Participation Group at the NAACP Legal Defense
and Educational Fund and has a long, extensive history of voting
rights litigation.

Ms. Clarke, you are recognized for 5 minutes.

TESTIMONY OF KRISTEN CLARKE AVERY, CO-DIRECTOR, PO-
LITICAL PARTICIPATION GROUP, NAACP LEGAL DEFENSE
FUND

Ms. CLARKE. Thank you.

Founded under the direction of Thurgood Marshall, the NAACP
Legal Defense Fund is the Nation’s oldest, and we believe finest,
civil rights firm that has served has served as legal counsel for Af-
rican Americans over the course of the last several decades. LDF
has provided testimony in support of the Voting Rights Act of 1965
and other Federal voting rights laws and core voting protections.

The last two presidential elections have significantly undermined
public confidence in our political system. So what I would like to
do today is take my time to identify some specific actions that the
Department of Justice can and must take to help restore that lost
faith and confidence and help ensure that this election is a smooth
one.

First, DOJ must deploy Federal observers to protect minority
voters in those areas of the country where we are hearing com-
plaints of potential voter intimidation and suppression tactics that
might rear their head on Election Day.

Second, DOJ should terminate its use of criminal prosecutors as
poll monitors. And I want to take a moment to recognize Acting As-
sistant Attorney General Becker’s recent decision to cease this
practice. But let me take a moment just to provide some context
about why this has been a very important issue for us at the Legal
Defense Fund.

Criminal prosecutors at U.S. attorneys’ offices have been at the
front lines of aggressive vote fraud investigations that have been
taking place around the country in recent years. And there cer-
tainly is a very long history that has shown that law enforcement
officials and prosecutors who lie at the heart of their efforts can
have the effect of intimidating minority voters at the polls.

We are pleased that the Department of Justice has decided to re-
consider its practice and shift course here, and we hope that this
will become a permanent policy on the part of the Justice Depart-
ment.

Third, the Justice Department should develop an action plan for
Election Day, an action plan to respond to the serious problems
that might emerge both on or immediately prior to the election. We
want DOJ to be proactive, and we are in a position where we can
foresee and anticipate some of the problems that are likely to arise.
We know that there will be high turnout. We know that there may
be long lines. We know that we face the potential of seeing situa-
tions that we have seen during the 2000 and 2004 presidential
elections.
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Emergency Election Day litigation may be necessary to ensure
that all voters receive a fair and equal opportunity to cast their
ballots. Although the relief that would be sought in any emergency
litigation will vary depending on the facts at hand, we certainly
know that an extension of poll hours may be appropriate in those
jurisdictions that are not equipped or prepared to handle high
turnout, or in areas where machines malfunction or where polling
sites open late.

By way of another example, a court’s order may add value where
poll officials are failing to offer provisional ballots to voters pursu-
ant to the Help America Vote Act. In recent elections it has been
the advocacy community and the civil rights organizations that
have largely borne the burden here. DOJ should construct and pub-
licize its own plan for turning to the courts on Election Day where
local and state officials prove unwilling to voluntarily to take steps
necessary to quickly resolve the problems that might emerge.

Fourth, the Justice Department’s goal should be our goal: mak-
ing sure that everyone who wants to vote in this election cycle gets
to do so. And what does that mean? That is making sure right now
that there is compliance across the board with the mandates of the
National Voter Registration Act. Making sure that DMVs and other
state agencies are offering registration opportunities as mandated
by state law. Making sure that those agencies are timely transmit-
ting those forms to election officials so that the forms can be proc-
essed.

But above and beyond DOJ’s statutory enforcement responsibil-
ities, I also think that DOJ can use its leverage to encourage state
and local officials to make every effort to go above and beyond their
ability to reach historically disenfranchised populations. In the
state of Alabama, a local activist by the name of Reverend Kenneth
Glasgow recently initiated a non-partisan voter registration drive
aimed at reaching eligible, but not yet registered voters inside of
local jails. Although the registration drive was initially supported
by the Alabama prison commissioner, the drive was terminated
after receiving complaints from the state’s Republican Party leader-
ship.

To the extent that these eligible voters, a disproportionate num-
ber of whom are African American, may already encounter signifi-
cant barriers in their efforts to register and vote, voter registration
drives such as these should be encouraged.

Mr. DAvis oF ALABAMA. Ms. Clarke, let me encourage you to
wrap up, since you are over the time limit.

Ms. CLARKE. I will wrap up. I urge Congress and this Committee
to consider a post-election oversight hearing that measures the suc-
cess in the administration and conduct of the November election
against the series of very good recommendations that have been of-
fered during today’s hearing.

Thank you.

[The prepared statement of Ms. Clarke follows:]
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The Role of the Voting Section of the Civil Rights Division of the U.S, Department of
Justice in Preparation for the 2008 Election

Founded under the direction of Thurgood Marshall. the NAACP Legal Defense
and Educational Fund (LDF) is the nation’s oldest and, we believe, finest civil rights law
firm that has served as legal counsel for African Americans in a significant number of
important federal voting rights cases over the course of the last several decades. LDF has
also provided testimony in support of the Voting Rights Act of 1965 and other federal
voting rights laws and core voting protections. Through extensive litigation, advocacy,
public education and election monitoring efforts, particularly in the Deep South, LDF has
developed significant expertise regarding barriers to political participation and has
focused much attention on the role of the Department of Justice in carrying out the
objectives of the Voting Rights Act in order to ensure minority voters” access to the polls.

1 currently serve as the Co-Director of LDF’s Political Participation Group. Prior
10 joining LDF, 1 served for several years in the Civil Rights Division of the U.S.
Department of Justice, handling matters arising under the: Voting Rights Act of 1965 and
other federal voting rights statutes. I'have also coordinated a number of federal observer
monitoring efforts in various jurisdictions around the country. On behalf of LDF, 1
submit the: following written testimony to offer our observations regarding the efforts that
must be made now to prepare for the upcoming November general election, My
testimony will focus, in large part, on the substantial role that the Department of Justice
must play in both the weeks leading up to November 4th and on Election Day itself.

The last two presidential elections have significantly undermined public
confidence in our political system. Given this reality, the Voting Section of the Civil
Rights Division of the Department of Justice (Department) must do its part to help restore
confidence in the electoral process. This election cycle has proven to be of historic value,
Most significantly, from the polifical participation perspective, there have been increases
in registration and turnout rates in a number of jurisdictions around the country. It is
widely anticipated that the high level of voter interest in this election will translate into
high tumnout at the polls in November. High registration.and turnout rates are a sign of an
energized electorate — a development that Congress should encourage wherever possible.
Many of those who will be voting in November include a significant number of young
voters and new voters for whom this will be their first tinie casting a ballot at the potls.

In our view, there are a number of action steps. that the Department of Justice
should now take to ensure that all voters, including minority voters, are able to freely and
equally access the polls this November. An effective and smooth clection cycle requires
strong enforcement of federal voting rights statutes on the part of the Department and
better leveraging of federal resources, ineluding the Department’s federal observer
program, to help prevent and deter the problems that might otherwise threaten the
integrity of our political process.
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I Federal Observers Should be Deploved to Protect Minority Voters
and Not to Serve Partisan or other Impermissible Objectives

The Justice Department’s federal observer program serves an important oversight
function that can help protect minority voters™ access to the ballot box. Generally, federal
observers are deployed in response to complaints about diseriminatory voting practices,
including acts of harassment or intimidation. Federal observers play an important role in
elections by documenting the treatment of voters. inside polling places and providing a
basis for the Depariment to intervene, when appropriate, to address those problems that
may deny minority voters equal access to the polls. Moreover, the mere presence of
federal observers can help neutralize racial tensions or other problems that might
otherwise obstruct voter access to the polls.

The resources of the Department’s federal observer program should be carefully
leveraged and appropriately distributed in covered jurisdictions to help discourage and
deter the kind of suppression tacties that would likely emerge in the absence of federal
oversight. Most importantly, the federal observer program should be used for its long-
standing purpose of protecting minority voter access to the polls. Decisions about where
to send observers should not be manipulated by partisan -or other impermissible
objectives,

Recently, questions have arisent around the decision-making process underlying:
the Department’s deployment of federal observers. For example, recent federal
monitoring efforts in Perry and Marion ‘Counties, Alabama, have been met with great
distrust among African-American voters who feel that their complaints are not being
treated equally to those that may be presented by white voters.! Incidentally, Perry and
Marion Counties, and their neighbors, served as the backdrop for some of the most
significant struggles to extend the franchise to African Americans during the Civil Rights
Movemerit. It is in these counties where Black activists, some of whom have been
represented by LDFE, were targeted by local prosecutors who sought to discourage voter
mobilization efforts aimed at-encouraging Black political participation.”

It is important that the Department continue to consult with community contacts
6 énsure that federal observers are deployed to those jurisdictions where tensions may be
at their height and where minority voter access is most at risk. Outreach to voters, and to
the advocacy organizations serving them, can also help ensute that citizens are aware of
the process for lodging a complaint with the Department and the process for formally
requesting the deployment of observers. Finally, the Department must be prepared for
late requests to deploy observers as history has shown that the most severe problems
often do not arise until the eve of an election.

' See Dana Bayerle, Perry County Official Cries Racism in ¥ote Probe, Tuscaloosa News

{September 1, 2008).

* See Ron Nixon, Turning the Clock Back on Voting Rights, The Nation (October 28, 1999),
available at http://www.thenation.com/doc/19991115/nixon/single (noting that the history of
voter-fraud investigations initiated by white citizens and elected officials dating back to the late
seventies and that in many of these cases, the charges have been dismissed).
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1L The_Justice Department Should Terminate Its Policy of Using
Criminal Prosecutors as Election Monitors Inside Polling Places

Polling places should be intimidation-free spaces in which all voters are able te
freely cast their ballot without interference or obstruction. Both federal law and a
number of state laws include provisions that are aimed at ensuring that voters do not face
intimidation during elections. Nevertheless, the Department of Justice routinely relies
upon federal criminal prosecutors to monitor activity inside of polling sites around the
country. This practice places voters on a collision course with prosecutors who lie at the
core of federal law enforcement efforts, and can have the effect of discouraging and
deterring. minority voters at the polls on Election Day. Indeed, in those communities
where law enforcement officials have had an Election Day presence, citizens believe that
the deployments were made with the knowledge of their intimidating impact.

As many know, the Department of Justice routinely deploys federal observers to
certain jurisdictions that are certified for coverage under the Voting Rights Act,
However, in some instances, the Department receives complaints from voters in
Jjurisdictions that are not certified for federal observer coverage. In those instances, the
Department has moved to deploy “attorney monitors™ to carry out a role comparable: to
that of federal observers. Here, the Department relies on the consent of local or state
election officials to access polling sites. Because the Department cannot use federal
observers in this capacity, they instead rely on Department attorneys, administrative staff
and other persorue! to monitor the polls. In recent years, the Department has increasingly
turned to local U.S. Attorney’s Offices for help with its attorney monitoring efforts. The
Departmient, however, fails to distinguish between criminal prosecutors and civil
litigators in those offices — thus, needlessly entangling criminal presecutors in the
business ‘'of monitoring activity inside of polls on Election Day. The mere presence of
criminal prosecutors inside polling places may, in many instances, intimidate the very
voters that the Voting Rights Act seeks to protect.

Plainly, ctiminal prosecutors inside the polls can intimidate voters. In fact, this
threat is one that has been acknowledged by the current administration. As recently as
November 16, 2006, former Assistant Attorney General Wan Kim of the Civil Rights:
Division observed that “[flederal prosecutors being involved in voter access issues would
lead to intimidation of voters at the polls”® In addition, in recent testimony before the
U.S. Commission on Civil Rights, William Welch, Chief of the Public Integrity Sec¢tion
of the Criminal Division acknowledged that “the Civil Rights Division is responsible for
protecting the right to vete” while “other Department prosecutors throughout the country
... prosecut[e] those who. corrupt elections.”™ Moreover, the well-publicized voter fraud
prosecutions mounted by various U.S. Attorney’s Offices in recent years, pursuant to
former Attorney General John Asheroft’s Ballot Access and Voter Integrity Initiative,

* Sec Hearing Transcript, United States Senate; Committee on the Judiciary, Washington, D.C.
(November 16, 2006).

* See Hearing Transcript, U.S. Commission on Civil Rights (Junc 6, 2008) mvailable at
http://www.uscer.gov/calendat/tmserpt/060608ccr] . pdf.
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makes the chilling effect that these prosecutors can have inside the poils clear.”
Nevertheless, the Voting Section of the Civil Rights Division actively solicits and recruits
criminal prosecutors and deploys them to poiling sites around the country:

The Department’s actions conflict with a number of statutes that specifically seek
to: prevent intimidating activity inside of and near polling sites during elections. These
statutes intend to prevent any form of undue influence or intimidation that may interfere
with a citizen’s free exercise of her right to vofe, with a focus on the need to bar law
enforcement presence.® Collectively, these statutes embody the recognition that the mere
presence of any law enforcement activity in ot around polling places may have a
detrimental effect on the free exercise of the right to vote, And this risk has been met
with laws which aim “to insure {an] atmosphere at the polling place [that is] free from
intimidation of any sort.”

Although the above cited eléction statutes do not explicitly refetence criminal
prosecutors, the reality is that Criminal Assistant U.S. Attorneys and other federal
prosecutors work in tandem with Federal Bureau of Investigation (FBI) agents and other
law enforcement personnel to carry out their duties. These factors strongly counsel in
favor of the Department abandoning its policy of posting criminal prosecutors inside of
polling places. Particularly in small communities, these criminal prosecutors are easily
recognizable and well-known -and thus, there is no way to neutralize the public’s
perception that the Department’s attorney monitoring efforts are unduly influenced by
criminal law enforcement objectives when they should be focused on voter access.
Moreover, the Department’s use of criminal prosecutors compounds existing problems of
suppression and intimidation faced by votets, Terminating the practice of using criminal
prosecutors as poll monitors can help ensure that minority voters are less likely to
encounter of face intimidation this November.

1.  The Justice Department Should Develop Plans for Possible
Emergency Litigation on Election Day

As it has done. in recent election cycles, we expect that the Justice Department
will deploy federal observers and attorney monitors to a number of jurisdictions around
the country to ensure minority voter access to the polls. What remains unclear, however,
is the Department’s action plan for responding to serious problems that may emerge on,
or immediately prior to, Election Day. In light of spikes in registration rates in a number

5 Id. at 16 (describing the Attorney General’s 2002 Ballot Access and Voting Integrity Initiative).
b See e, g.. La. Rev. Stat. 18:428 (states that “{/]Jaw enforcement officers shall not be stationed at
polling places on election day...” and that such persons are also disqualified from serving as
“commissioners-in-charge, commissioners, alternate commissioners, or watchers™), Tenn. Code
Ann. § 2-7-103 (states that “[n]o police or other Jaw enforcement officer may come nearer to the
entrance to a polling place than ten feet”); Cal. Elec. Code § 18544 (imposes criminal penalties
on peace officer, private guard, or security personnel posted at a polling place); 25 Penn. Stat. §
3047 (“[n]o police. officer in commission, whethet in uniform or in citizen’s clothes, shall be
within one hundred feet of a polling place.. ..™)

7 La. Att’y. Gen. Op. No. 78-1219 (September 18, 1978).
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of places around the country, it is widely anticipated that there will be comrespondingly
high rates of turnout and participation on November 4. High rates of tumout may: result
in long lines as seen during both the 2000 and 2004 presidential elections in places such
as St. Louis, Missouri and Cleveland, Ohio.* The risk of long lines may be particularly
stark in high-density urban areas with significant numbers of newly registered minority
voters. Where these problems bear more heavily on minority voters, there is a role for
the Department to play to prevent a disparate impact on the minority community.

Although the Department may have obisetvets or monitors on the ground in these
areas to document the problems, in some instances, emergency Election Day litigation
may be necessary to ensure that all voters receive a fair and equal opportunity to cast
their ballot. Although the relief sought in any litigation would vary depending on the
specific factual circumstances, certainly an extension of poll hours may be appropriate in
those jurisdictions that are not equipped or prepared to handle the high turnout that is
widely anticipated during the November 4™ general election,

The Department has not brought emergency Election Day litigation in recent
elections and it is unclear whether the Department is prepared to turn to the courts should
particularly egregious problems emerge ont November 4th. As a complement to its
election monitoring efforts, the Department should develop and publicize its action plari
for dealing with Election Day problems that impede minority voters™ access to the polls
and develop an effective plan to mount emergency litigation when warranted by factual
circumnstances,

IV. At this Critical Stage, the Department Should Ensure that NVRA-
Mandated Agencics Are Transferring Voter Registration Applications
to_Local Registrars and Ensure that Registrars are Processing all
Registration Applications in a Timely Manner

The National Voter Registration Aet (NVRA) was passed, in large part, to
increase electoral participation by making registration opportunities widely available and
accessible. Despite this central objective of the NVRA, in recent years, the: Department
has chosen to focus its efforts on the voter registration list maintenance rules in the
NVRA and, as a result, a number of states have apgressively moved to purge voters fram
their rolls.” Now is the time for the Department to refocus its efforts on the core goals of

§ See Jori E. Dougherty, Judge arders St. Louis polls kept open, But decision, baséd on heavy
turnout, reversed by appeals court, WorldNetDaily.com (November 7, 2000) (noting that a state
circuit court judge who ardered polling centers in St. Louis kept open an extra three hours
because of long lines and a shortage of election officials and voting booths had her decision
reversed by an appeals court; nevertheless, resulting 2 total extension of poll hours by 45
minutes). See also Charley Able, Shortage of voting machines blamed jor Douglas County
delays, Rocky Mountain News (November 8, 2006)

* See Gerry Heberl, FEC Nominee Hans von Spakovsky: A Repeat Offender, Campaiga Legal
Center (June 12, 2007) (observing that in January 2005, former DOJ atormey Hans von
Spakovsky used the NVRA to launch an anti-voter initiative demanding that officials in Alabama,
Georgia, Indiana, Maine, Missouri, New Jersey and New York purge their voter rolls — practice
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the NVRA, codified in Sections 5 and 7 of the Act, by ensuring that those agencies
required to make registration opportunities available are also transmitting registration
forms to election officials in a timely manner. Deadlines for registering to vote in the
November 2008 election are fast approaching in many states. It is critical that NVRA-
mandated agencies immediately transmit registration formis to allow Registrars sufficient
time to receive and process forms.

Similarly, the Department should also ensure that Registrars and local election
officials, including those in jurisdictions with significant numbers of minority voters, are
processing any new registration forms received in a timely manner to notify voters of
their eligibility well in advance of the November election. Some reports indicate that
local election officials did not anticipate and have not been prepared for the surge in voter
registration applications. However, time is of the essence, and election officials should
not stand in the way of voters who have made efforts to be added to the rolls in time to
participate in elections this November.

Finally, the Department should find ways to complement its statutory
enforcement, responsibilities by using its leverage to encourage state and local officials to
both comply with the mandates of the NVRA while also making efforts that go above and
beyond that statute to reach historically disenfranchised populations: In the State of
Alabatna, a local activist (Rev. Kenneth Glasgow) recently initiated a non-partisazi voter
registration drive aimed at reaching eligible but not-yet-registered voters inside of local
jails.'® Although the registration drive was initially supported by Alabama Prison
Commissioner Richard Allen, the drive was terminated after receiving complaints from
the State’s Republican Party leadership.’' To the extent that these eligible voters, a
digproportionate number of whomt are African-American, may already encounter
significant barriers in their efforts to register and vote, voter registration drives such as
these should be encouraged. Beyond the scope of its statutory respousibilities, the
Department should encourage states and localities to identify ways to reach historically
disenfranchised voters in their respective jurisdictions.

that disproportionately burdens minority voters), available at http://www.clcblog.org/blog, item-
133.html.  Von Spakovsky's. efforts were often carried out through the issuance of Opinion
Letters urging jurisdictions to take a particular course of action. In certain instances, these
Objection Letters misstated the Jaw and imposed unreasonable requiremenis on jurisdictions,
Where appropriate, the Department should move to retract these Opinion Letters.

' Associated Press, State GOP presstre ends state prison voler registration, (Septeuiber 19,
2008), available at

http://www dothaneagle.com/dea/news/tocal/articlé/state,_gop_pressure_ends_state_prison_voter _
registration/37199/

)
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V. Section 5 Should be Enforced as a_Statuterv Toel to Ferret Qut Any

Eleventh Hour Voting Changes Aimed at Frustrating Minority
Voters® Access to the Polls

The Justice Department must continue to carry -out its responsibilities under
Section 5 of the Voting Rights Act ensuring that covered jurisdictions do not adopt
eleventh-hour voting changes that would worsen the position of minority voters. In
particular, the Department should ensure that jurisdictions comply with their obligation to
submit voting changes for preelearance and ensure that jurisdictions do not prematurely
implement those changes before a final preclearance determination is made. When there
is evidence that a jurisdiction has failed to submit a change or evidence that the
jurisdiction implemented the change before the Department has rendered a final
determination, the Department should file Section 5 enforcement suits to ensure that the
change does not impact voters: seeking to participate this election cycle. The Department
must be expeditious in carrying out its Section 5 responsibilities and should issue
objections when jurisdictions have failed to saiisfy their burden of proving that a
proposed voting change will not worsen the position of minority voters.

In recent times, we have seen jurisdictions submitting voting changes after they
have been implemented or prematurely implementing these changes before they have
been precleared. Because Section 5 is specifically designed as a prophylactic protection,
“post-clearance” directly conflicts with Congress’s goal of creating a preapproval process
designed to block potentially discriminatory actions before they take effect. Tt is
important that the Department emphasize the importance of seeking preclearanice and
reject efforts that would unravel this core feature of the Section 5 provision.

During this major election cycle, it is equally important that the Justice
Department solicit the input of individuals and advocates that live in and work on behalf
of minority voters in the covered jurisdictions. Cormmunity input and public comment
continue to represent a core feature of the preclearance process. The Department should
encourage and invite Comment Letters on voting changes that appear to pose a threat to
minority voters. In recent years, officials within the Department have encountered
difficulty soliciting input from minority voters and the organizations that serve theni
because: the Department has failed to refresh these. contacts or alfowed their lists of
contacts to grow stale. The Department must continue to make efforts to cultivate new
relationships and establish new community contacts in the covered jurisdictions who can
help ensure that jurisdictions satisfy their burden of proof under the revitalized standards
adopted by Congress during the recent 2006 reauthorization of Section 5.

V1.  The Department Should Activelv Investigate Allegations Concerning

Voter Intimidation and Racial Suppression Tactics Pursuant to jts
Autherity Under Section 1¥(b) of the Voting Richts Act

Intimidating acts preceding an election can create an atmosphere that discourages
voters, particularly minority voters, from freely participating in the political process.
Often, the acts of intimidation take place in the context of close elections between
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minority and non-minority candidates or in areas of the country where minority voters are
poised to exercise a greater degree of political power as a result of population growth,
During recent elections, there have been significant incidents of voter intimidation
directed against African-American, Latino, and Asian-American voters. These incidents,
occurring in contests at the local, state and federal levels, include cross-burnings; the
distribution of misinformation regarding the rules and requirements for voting; deceptive
practices aimed at locking targeted vaters out of the process; materials aimed at
discouraging participation among non-English speakers; and private citizens holding
themselves out -as law enforcement with the purpose of intimidating voters.'? These
actions make clear that voter intimidation continues to shape the political reality in many
covered jurisdictions and stands a tool used to impede minority voters’ access to the
polls. Accordingly, it is important that the Department use its arsenal of existing laws. to
reach those who use violence, the threat of violence, or intimidation to suppress the rights
of miriority voters.

There are two underutilized federal statutes that can reach -conduct deemed
intimidating or obstructive to voters. The Depariment has failed, however, to apgressively
use these statutes to prevent voter intimidation faced by minority voters. In addition,
Section 1971 (b} of the Civil Rights Act of 1957, applicable during federal elections,
states that no person "shall intimidate, threaten or coerce ... any other person for the
purpose of interfering with the right of such other person to vote." Cases that have been
brought under this provision of the Voting Rights Act have been exceedingly rare. Tt is
unclear why the Department has not used this statute to reach the various voter
suppression tactics of the type that we have witnessed during recent elections.

Section 11(b) of the Voting Rights Act is another statute which bars conduct
deemed intimidating, threatening or coercive to voters. Specifically, Section 11(b) states
that "no person {...] shall intimidate, threaten, or coerce, or attempt to intimidate,
threaten, or ¢oetee any person for voting or attempting to vote.” Section 11(b} is an
important statutory tool available to the Department that can and should be used to
address ongoing acts of voter intimidation, particularly those acts that have a racial
dimension. Even one or two high-profile prosecutions under this statote would send an
important deterrence signal nationwide. Notwithstanding the statutory authorization,
since the Act’s initial passage in 1965, the Justice Department has brought litigation to
enforce Section 11(b) in only three instances.

The Department’s litigation in Unifed States v. Ike Brown, et al., 494 F.Supp.2d
440 (S.D. Miss, 2007), represents the first time that the Department has brought a suit
under the Voting Rights Act on behalf of white voters. Notably, it also represents one of

2 See NAACP LDF and MALDEF Uncover Significant Voter Intimidation Attempts During
Recent 2006 Electién Cycle (November 2006), available at
http:/#www.naacpldf.org/content/pdf/barriers_to_voting/Voter_Intimidation_Statement MALDE
F LDF.pdf

O US. v McLeod, 385 E.2d 734,741 (5th Cir. 1967) (trial court erred in failing to find that
acts of county officials in arresting and prosecuting various persons intimidated and coerced
prospective black voters in violation of Section {1{b) of the Act).
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the only instances in which the Department has moved to use Section 11(b) to reach an
act of alleged voter intimidation. The Department argued that a Black voter’s publication
of a list of ostensibly ineligible white voters amounted o an act of racial intimidation.
The court rejected the Department’s Section 11(b) claim. In a particularly poignant
section of the court’s opinion, presiding Judge Tom S. Lee acknowledged the ongoing
problem of vote discrimination in Mississippi and suggested that the Department tnay
very well be unresponsive to the concerns of minority voters. In particular, Judge Lee
observed that “[tlhe court does not doubt that similar discrimination against blacks
continues to vecur throughout this state, perhaps routinely.”™ The Judge also noted that
“it may be true, though the court makes no judgment about this, that the Justice
Department has not been responsive. or fully tespensive, to complaints by black
voters.”**  These judicial observations suggest that the Department must take more
seripusly dnd conduct more thorough investigations inte allegations of voter intimidation
against minority voters.

Recent allegations that a political party in Macomb County, Michigan, intends to
use foreclosure lists to challenge voters® eligibility at the polls certainly presents a basis
for the Department to now invoke its Section | 1(b) investigatory powers.'® The use of
foreclosure lists for this purpose is of questionable value as such lists are likely to include
persons who still occupy their homes and persons who may have moved but still reside
within the boundaries of their assigned precinct location. Additionally, in the State of
Michigan. alone, it is estimated. that over 60 percent of persons who have been victimized
by sub-prime loans (the loans most likely to go into default) are African-American.
These numbers mirror national trends which show that African Americans and other
racial minorities are more likely to find themselves entangled in the national foreclosure
crisis. Thus, it would appear that this scheme is one that could have a pronounced racial
effect, and may very well have been devised for a racially discriminatory purpose. An
aggressive investigation by the Department now could help determine whether the ¢laims
are prosecutable under federal civil rights statutes and help prevent any racially-targeted
voter suppression tactics that might othierwise vnfold in Macomb County on Election
Day. Moreover, an investigation accompanied by aggressive outreach to local officials
and well-timed publicity reminding the public of the Department’s ability to investigate
and prosecute racially-driven voter suppression tactics could help discourage and deter
similar schemes that might otherwise emerge in the face of the Department’s silence.

Conclusion

The 2000 and 2004 presidential elections were both marred by problems ranging
from voter suppression, intimidation, long lines and other issues that were particularly
stark in minority communities. As a result, the public's confidence in the electoral
process has been significantly undermined. The Department of Justice must now take a

:4 United States v. Ike Brown, ef al., 494 F.Supp.2d 440 at 486.

* Id.

% See Eartha Jane Melzer, Lose Your House, Lose Your Vote: Michigan Republicans Plan to
Foreclose African American Vorers, Michigan Messenger (September 10, 2008), availoble ai
http:/fwww.michiganmessenger.com/4076/lose-your-house-lose-your-vote
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dramatically different approach to help ensure that states are prepared for the November
2008 election. Ensuring that federal observers are deployed to those regions where there
ar¢ allegations regarding attempts to limit minority voters’ access to the polls;
terminating the use of criminal prosecutors as poll monitors; developing a plan for
emergency Election Day litigation; aggressively enforcing the voter intimidation
prohibitions of the Voting Righis Act; ensuring that states are processing registration
applications in a timely manner; and effective enforcement of Section 5 to capture
eleventh hour voting changes that may discriminate against minority voters are¢ some .of
the specific steps that the Department should now take to. help restore the public’s faith
and confidence ir the way that we conduct elections in bur country.
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Mr. Davis oF ALABAMA. Thank you, Ms. Clarke.

And let me thank all the witnesses and remind them that their
full written statements will be made a part of the record. And I
will take up the first round of questions for 5 minutes.

And Ms. Becker, let me begin, if I can, with you and try to dis-
pose of one matter very quickly. During the first panel, there was
a lot of conversation about a particular group called ACORN. And
Mr. Terry made some statements that were, shall we say, unflat-
tering with respect to that group. So let me consult the record.

To your knowledge, are there any pending Federal indictments
regarding ACORN? Towards membership and activities connected
with ACORN?

Ms. BECKER. That is a very important issue. That is an issue
which is typically handled by criminal prosecutors in the 93 U.S.
attorneys’ offices around the country

Mr. DAvis OF ALABAMA. But do you know of any?

Ms. BECKER [continuing]. Consultation of the election crime unit
of the public integrity section of the criminal division. And they
would be the ones that would be in the best position to know that.
We in the Civil Rights Division are focused primarily on voter ac-
cess and the voter intimidation and suppression arm of it. But
there are other components that handle those issues.

Mr. Davis OoF ALABAMA. Well, does that mean that you don’t
know the answer to the question? Do you know if there are any
pending indictments or if there have been any pending indictments
in, say, the last 4 years against ACORN or its members at the Fed-
eral level for registration activities?

Ms. BECKER. I am aware of one guilty plea involving ACORN em-
ployees attempting to defraud the ACORN organization.

M;‘ DAvis OF ALABAMA. Was it in connection with voter registra-
tion?

Ms. BECKER. Yes.

Mr. DAvis OF ALABAMA. Now, my understanding is that—I am
frankly not familiar with that instance. I know of one instance
where there was an indictment that was brought after the 2004
election. My understanding is that it was at the Federal level. My
understanding is that that indictment was dismissed; and very un-
usually, it was dismissed with prejudice, meaning that the govern-
ment couldn’t come back and bring back the claims again.

So I simply want to make that observation, given the consistent
references to ACORN today.

But I want to move to another line of questions. Professor Ben-
son talked at some length, Ms. Becker, about allegations regarding,
I believe, the state of Michigan. And regarding efforts in Michigan
to prevent people who may have been foreclosed from casting a
vote. When you hear Professor Benson’s testimony, what is your re-
action as someone who is in charge of enforcing the voting rights
laws? Does that send up a red flag for you, people trying to limit
the vote for folks who have been foreclosed?

Ms. BECKER. If those allegations were true, that would be some-
thing that would be of concern to us in the Civil Rights Division.
I notice that foreclosure doesn’t necessarily mean, you know, that
somebody is no longer living in their particular home. It doesn’t
necessarily mean that they have been evicted or the home has been
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repossessed. And so that is something that we would want to con-
tinue to monitor closely.

We would be focused primarily on two areas in the Civil Rights
Division. If that information is being used to challenge voters at
the polls in a discriminatory fashion on the basis of race, color, or
because they are in a language minority group, that would be
something that we would be looking for.

We would also be concerned if they are using those lists to im-
properly remove voters from the voter registration lists to the ex-
tent they may implicate some of the statutes that we enforce here
in the civil rights——

Mr. Davis OF ALABAMA. You note that you are concerned about
it. There have been various newspaper reports, and you have a live
witness who is here today who appears to be knowledgeable on the
question. What steps is the Department of Justice, your particular
division, taken since you have heard about the issues related to
foreclosures?

Ms. BECKER. My understanding of the testimony, and Professor
Benson probably can confirm this, is that there was media reports
expressing an intention that was denied. There is an allegation
that a statement of intention was made, and then there is a strong
statement of denial—so we are continuing to follow the situation
very closely as we approach Election Day. This is a very important
issue. But at this point, we are proceeding very carefully and cau-
tiously.

Mr. DAviS OF ALABAMA. Well, I would certainly, and I think this
Committee, or at least this side of the Committee, would encourage
your vigilance. The fact that there is denial—I don’t spend all of
my time reading the newspapers to see what people say when they
are accused of a crime, but I think 99 percent of the time the de-
nial is what you hear before the facts are adduced.

The second set of questions: there was extensive reporting in the
metro Washington-Virginia area about erroneous information given
out by a Virginia registrar which suggested that college students
could, if they voted in Virginia, their parents could lose their abil-
ity to claim them as a deduction, that they could lose their finan-
cial aid. You are aware of those news reports, I assume, Ms. Beck-
er?

Ms. BECKER. I am.

Mr. Davis OF ALABAMA. Does that concern you?

Ms. BECKER. That is also something that has been a concern to
the Civil Rights Division.

Mr. DAvVIS OF ALABAMA. And what steps have been taken based
on that concern?

Ms. BECKER. The rules determining when college students can
register to vote in their particular jurisdictions vary from state to
state. And certainly, as we heard from the first panel, there has
been some action taken at the local level or the state level to ad-
dress this situation. But it is primarily a state law matter as to
whether or not those students can register and whether or not they
are being improperly——

Mr. DAVIS OF ALABAMA. Well, it is a state law matter——

Ms. BECKER [continuing]. Based upon residency.
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Mr. DAvis OF ALABAMA. It is a state law matter, but the Voting
Rights Act obviously covers state law.

Ms. BECKER. Yes. And our concern here would be a law exactly
along those lines, Congressman Davis, in that if it implicates one
of the statutes that we enforce; if we are seeing that these allega-
tions are resulting, for example, in improper rejections of voter reg-
istration lists in violation of one of the Federal statutes that we en-
force, that may be something that we would be very interested in
looking at closely.

So we are closely monitoring these reports as well to see if there
is appropriate jurisdiction and action for us to take in civil rights.

Mr. DAVIS OF ALABAMA. Ms. Becker, we are both over our time,
but if I can ask the indulgence of my friend from Arizona, and I
will extend him an additional minute as well. What you just said
triggers the last question I want to pose to you.

On the DOJ website, there is a question and answer section. The
question is, what responsibilities does the Justice Department have
with regard to voter fraud or intimidation? And the answer on the
website says, “In some exceptional cases where voter fraud or in-
timidation involving racial basis occurs in local or state elections,
Federal criminal charges may be brought by the criminal section
of the Civil Rights Division.”

I understand that you don’t run that division, but help me under-
stand what that means, “some exceptional cases.” Because my un-
derstanding of the statute is that the statute confers upon the De-
partment of Justice jurisdiction involving voter fraud or intimida-
tion involving racial bias in any local or state election. I don’t think
it delineates between the exceptional and the garden variety. So
tell me what exceptional means.

Ms. BECKER. I don’t have the Web site text in front of me. But
my understanding is as I have testified, which is that voter fraud
prosecutions, criminal prosecutions, are handled by U.S. attorneys’
offices around the country in consultation with the criminal divi-
sion. We have limited criminal jurisdiction in voting matters re-
lated to voter intimidation and voter suppression when race, color,
national origin or religion are implicated. And that is set forth by
regulation in 28 C.F.R. section 0.50 and 0.55.

Mr. DAVIS OF ALABAMA. So your position is that “exceptional
cases” refers to cases involving racial bias, and there is not some
separate class of cases.

Ms. BECKER. None that I am aware of.

Mr. DAvis OF ALABAMA. Okay—before drafting.

Let me yield to my friend from Arizona, the Ranking Member.

Mr. FRANKS. Well, thank you, Mr. Chairman.

And Mr. Chairman, in all sincere respect, I want to address one
of the questions you had asked related to a Federal indictment
pending. Most of the indictments or potential indictments or inves-
tigations or pending indictments that I was referring to in my
opening statement would probably be pursued or probably are
being pursued on the basis of state law. And I think that that is
an important consideration.

Ms. Becker, the Pew Center for the states’ military and overseas
citizen voting project just released a report confirming the fact that
military voters cast votes at roughly half that of the general popu-
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lation. Eighty-six percent of the general population who request ab-
sentee ballots actually cast those ballots. But only 26 percent of
military personnel who request an absentee ballot cast their bal-
lots. Very clearly, those members of the Armed Forces who want
to vote—they obviously want to vote—but they are not able to due
to the tragic shortcomings in the system of ballot delivery.

And that has got to change. It is a tragedy. So how do you sug-
gest that Congress go about changing that injustice?

Ms. BECKER. Congressman, thank you for that question. You are
raising a very, very important issue. As someone who has worked
in the Pentagon and as a civilian for the United States Army and
for the Department of Defense, I think that this is a very impor-
tant issue. I can tell you that the enforcement of that statute, the
Uniform Overseas Absentee Voting Act, UOCAVA, is shared be-
tween the Department of Defense and the Department of Justice.

Our role in the Civil Rights Division is to ensure that states are
getting adequate time for sending out the absentee ballots to our
men and women in uniform overseas, as well as overseas citizens,
and providing enough time for it to come back. Just in the last
week I have approved two UOCAVA lawsuits, and we are working
with the jurisdiction to try to resolve those issues. This is a time
period where we work very actively in that area to make sure that
there is adequate time well before the election.

Some of the issues that were raised by Mr. O’Leary are very im-
portant issues. Those are issues that fall within the jurisdiction of
the Department of Defense, and I have shared those concerns with
the Department of Defense.

Mr. FRANKS. Thank you very much, Ms. Becker.

Mr. O’Leary, maybe I can turn to you. First of all, thank you for
your service. I know that individuals such as yourself don’t go out
into wars to fight because they hate what is in front of them. They
do so because they love what is behind them. And I honor you in
every way, sir.

As Election Day approached in 2004, there were stories circu-
lating about parents of Service members calling campaign head-
quarters on Election Day to complain that their son or daughter
wanted to vote in the election, but had not received a requested
ballot. In your opinion, is the Department of Justice doing enough
to monitor the Defense Department’s efforts to make sure that
those dedicated servants who are serving our country and their
families have every opportunity to vote by absentee ballot in a
timely manner to ensure that their votes count?

Mr. O’LEARY. Thank you, Congressman.

First of all, I would be remiss if I didn’t applaud the DOJ’s work
to hold the states accountable. Unfortunately, I mean, you really
have a broken system, and we need to hold the Department of De-
fense accountable. You know, we have made it so that this broken
system can be in effect where there are different rules and dif-
ferent requirements in every state.

For years, the Department of Defense has said it is going to take
45 days. Ballots need to be sent 45 days prior in order to get there
on time. And we haven’t changed anything. The Department of De-
fense is not facilitating it this year. There were two amendments



328

on the National Defense Authorization Act on the Senate side that
failed to get a vote to expedite ballots coming back.

But you know, when we say over and over again that it takes
45 days, and there are still states that aren’t printing and sending
their ballots until October, and at the same time the military post-
al service is saying the ballots need to be sent from Afghanistan
or Iraq on September 30th, we have a problem. We have a civil
rights issue, and it is a civil rights issue that is worth litigating
over.

Mr. FRANKS. Mr. O’Leary, I guess my last question—obviously,
this has got to affect everyone on the Committee. I know, and I am
just going to be—there is a pink elephant in the room, and that is
a lot of the military favor Republican candidates. And certainly
that may be part of my motivation here.

But the ultimate, and the deepest motivation here, is to see those
people who, rather than talking about freedom as we do on this
panel, are going out and giving their lives to defend it. And if they
don’t have the opportunity to vote, it just seems like it is a disgrace
to the entire system. So if you could say any one thing that you
could do, to encourage Congress to do or the Department of De-
fense to do, what would be one thing that you would do to try to
solve this issue?

Mr. O’LEARY. Well, I would urge Congress to call on the Sec-
retary of Defense to immediately ensure that military ballots get
urgent handling. Now, if that takes contracting with FedEx or UPS
to get overnight shipment of those ballots back from theater, you
know, then that needs to happen. Whether the—and frankly, one
of the problems with that on the Senate side is the postal unions
that didn’t think that was a good idea. Well, you know what? I
think our troops should take a higher priority than the postal
unions.

Mr. FraNks. Well, thank you, sir. Thank you for your service,
and thank you, Mr. Chairman.

Mr. Davis oF ALABAMA. Thank you, thank you.

Our next questioner will be the distinguished Chair of the full
Judiciary Committee. Before I recognize him for questions, I simply
want to make one quick addition to my friend from Arizona’s com-
ment. I will remind us of Al Gore’s excellent example in 2000,
when he had an opportunity on a closely contested election to chal-
lenge military ballots. He and his running mate declined to do so,
and I want to make sure the hearing doesn’t conclude without sa-
luting them for that.

Mr. Chairman, I will leave the next question to you. They have
just called a vote. If you would like to proceed, or if you would like
us to recess now, and we can come back and you can pick up the
questions after vote?

Mr. CONYERS. Oh, I will start now.

Mr. Davis oF ALABAMA. Okay. The Chairman is recognized.

Mr. CoNYERS. Did you say that you commended him for not chal-
lenging the ballots?

Mr. FRANKS. I commended him for doing that. There was no in-
sult intended at all.

Mr. DAVIS OF ALABAMA. I certainly meant to commend him, Mr.
Chairman.
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Mr. CoNYERS. Well, I am not so happy that he didn’t challenge
the ballots. I mean, why are we so—I have to talk to both of you
Members after this hearing.

But anyway, we are all here to learn.

This may be one of the most important hearings that our Com-
mittees together have ever had. The recent history of voting prob-
lems is legendary.

Ms. Becker, you are in the one place in the Department of Jus-
tice where we can take care of that. And you have been before us,
I believe this is your third time? Remind me, how long have you
been in this position?

Ms. BECKER. I have been with the Civil Rights Division since
March of 2006, and I have been acting since December of 2007.

Mr. CONYERS. Yes. Now, have you ever heard of Professor Spen-
cer Overton?

Ms. BECKER. The name doesn’t ring a bell.

Mr. CoNYERS. Okay. Have you ever heard of Mark Crispin Mil-
ler?

Ms. BECKER. No.

Mr. CoNYERS. Okay. Well, we don’t have much time, because Mr.
Overton has written extensively on the subject which brings us
here today. I think his most recent book is “Stealing Democracy:
The New Politics of Voter Suppression.” And just to make sure that
you start on it right away, we are going to give you a copy of it.
Well, I suppose I should loan you a copy, since we bought it with
the government resources. Please.

Ms. BECKER. I would be happy to purchase a copy.

Mr. CONYERS. No, I can loan you a copy, it is all right. I trust
you. [Laughter.]

Now, the other book is Mark Crispin Miller’s “Fooled Again.”
And that is about the same subject.

Now, we agreed before the Committee hearing with Congress-
woman Zoe Lofgren—and I would like to add any of our colleagues
of the two Committees that want to join us—we were going to meet
extensively on this subject. We asked to have the Department of
Justice staff meet to with the Judiciary Committee staff because
there is a certain amount of artificiality about the hearings. They
are formal, they are stilted, there is a 5-minute rule, digressions,
and votes.

And there is a lot to be said when you have two branches of the
Federal Government trying to improve the voting system. We are
almost walking distance apart. Why can’t we meet more frequently,
without the stenographer and television, and all that?

So I would like for us to meet more frequently, especially since
we are not happy with only two or three markedly insufficient
meetings between staffs.

Now, you are not responsible for all the problems that the Com-
mittee has with the Department of Justice. But we are all in this
together—that is the way I feel about it. I do not want people after
November 4, saying, “Why didn’t the Department of Justice do this,
that or the other thing?” They are going to say, well, what was the
Judiciary Committee doing? And what was the House Administra-
tion Committee doing with a whole Subcommittee on Elections?
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Everybody on both Committees wants to facilitate the vote. We
want to create openness. We want to provide security. We want to
improve the Armed Services’ participation. We want to preclude
fraud. There is a whole range of activities—and I know pro bono
groups and non-profits have the same goal.

Now, this is a democratic system. What is to prevent all of us
from working very closely together over and above the Committee
hearings, of which there are not likely to be any more, to work to-
gether toward this great goal of ensuring the integrity of the voting
system in perhaps the highest voter participation in the history of
the country? In many ways, it is a momentous election.

I understand that Chris Coates is here today.

Ms. BECKER. Yes, sir.

Mr. CONYERS. Is that right? Who is Chris Coates?

Ms. BECKER. Right behind me.

Mr. CONYERS. Dozens and dozens of problems have been raised.
Some have been adequately responded to. But I liked what the gen-
tleman in the first panel said: we are not seeking perfection. All
we want to do is make it as efficient as reasonably intelligent peo-
ple can make it.

So I would like to enlist not only Ms. Becker, who has already
agreed to this, but all of our panelists. We need to get the election
system on track. There are some things we can’t do. Unfortunately,
we can’t increase the funding to the level that it should be. I wish
we could.

But given other than that, we will need to work together as well
as we can.

In closing, Mr. Chairman, I feel better today than I did after the
last hearing we have had about elections. I mean, they were not
very pleasant at all. It seems to be that we are up to speed now.
So I want to commend you for Chairing the Committee and giving
me as much time as I needed to get this off my chest.

Mr. DAvVIS OF ALABAMA. Mr. Chairman, you always have as much
time as you want.

We are going to kind of figure out our housekeeping a moment,
Ms. Becker. But before I do that, I want to make one other obser-
vation. I think I asked you about a question of a Web site, and I
think you clarified to me what you mean the language to say. I
want to ask you if, I will have the staff to give you a copy of this.
Because at a minimum, we have a reference to an exception, in
front of a clause, in front of a subjunctive reference to “may.” And
no matter where you are, that can raise confusion. So it is certainly
not the most elegantly drafted sentence I have ever seen, and I will
ask you to look at changing this section that I reference so it says
what you mean it to say.

And we have approximately 72 minutes left on a vote. Mr.
McCarthy, my friend from California, assures me that he will take
less than 5 minutes, so I recognize him.

Mr. McCARTHY. Thank you, Mr. Chairman.

My comment is to Mr. O’Leary. Because what you raise is one
to me, very, very important. We had a hearing in House Adminis-
tration. And I have a bill up and the companion bill over in the
Senate side, Senator Cornyn, as well. What it does is exactly what
you recommend: that contract out and allow, where it would be
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traced delivery back and forth. We send stuff across this country,
around the world. You go on the internet and see exactly where it
is, you know where it is located. And I believe that would be a very
good answer going forward.

And I would like to work with you in the future on how to get
this through, because we had a hearing on it. I think there is some
opposition on the other side because they are afraid somebody who
might win the contract might not be union. And I would rather just
see the men and women have the right to vote. But I appreciate
your service, and—if the Chairman would indulge, I would just
yield any time left to my colleague from Ohio.

Mr. DAVIS OF ALABAMA. Mr. Jordan, you are recognized. I ask
you to be mindful of the fact that we have 5 minutes left on the
vote. So I assume you intend to be extremely brief so we can all
go vote.

Mr. JORDAN. Mr. Chairman, can I come back, then, after the
vote?

Mr. DAvVIS OF ALABAMA. Yes, certainly.

Mr. JORDAN. I appreciate the gentleman yielding. Thank you.

Mr. Davis oF ALABAMA. Thank you.

We are going to recess the hearing. We have approximately 5
minutes left in the vote. The hearing will resume after approxi-
mately 25 minutes of real time, as we have about three votes.

Hearing is recessed.

[Recess.]

Mr. GONZALEZ. [Presiding.] Going to call the Committee back.
Reconvene at this time. I know we have maybe a couple of wit-
nesses that will be walking back in, so we will wait for their ar-
rival. But I can at least tell you what the afternoon holds for you
and that will be just a couple of us here. There may be others that
will be filtering in.

But we do appreciate the patience that you have shown, and
your testimony is important. And as you are aware, your written
statements are made part of the record, as well as your testimony
this morning, your responses to the questions.

Mr. GONZALEZ. At this time the Chair is going to recognize my
colleague, Mr. Jordan, from the great state of Ohio. And I want you
to know that I was pulling for the Buckeyes against USC, it just
didn’t turn out that day.

Mr. JORDAN. Sure didn’t.

Mr. GONZALEZ. And of course, we will welcome back Professor
Benson when she arrives. But I have been told that the question
being posted by Mr. Jordon is not to Professor Benson. So accord-
ingly, we will proceed at this time.

Mr. JORDAN. I thank you, Chairman. I want to thank our wit-
nesses for coming today and for your service, particularly Mr.
O’Leary, for your service to our country.

My question is actually going to go—I am going to go to Mr. Han-
cock and Mr. Terry.

And I will start with Mr. Terry. I want to just highlight what
Ohio is planning on doing, what our secretary of state is planning
on doing. And this was raised in the first panel, when we had
someone from the Ohio secretary of state’s office here. But starting
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next Tuesday, you can begin to vote absentee. No-fault absentee we
have in Ohio.

And you can also, our law requires you register 30 days prior—
be registered, you know, the typical thing to be a qualified elector.
So there is going to be a 1-week window of time where our sec-
retary of state has said that she is going to allow registration and
voting—same-day registration and voting for this week time period
starting next Tuesday and going through October 6th.

I believe there is a real potential for mischief and problems
there. I want to get your thoughts, what you think about that pos-
sibility. And the ability to make sure that we have fair elections,
make sure that we have qualified voters. To make sure it is fair.

And I am actually—I would like to, when I look at Mr. Hancock’s
testimony, he had a few sentences in bold print. Presidential elec-
tions simply are not a re-run, you can’t do them over. He talked
about the central problems must be identified and resolved prior to
Election Day.

And we have heard—we know this is going to be a record turn-
out election. So with all that in play, I can’t figure out why—and
I think our law is clear that you shouldn’t be able to do this, but
nevertheless, that is the decision of our secretary of state. I would
like your thoughts on that.

Mr. TERRY. I am certainly not an expert on Ohio elections, but
I think any time that you have a loophole or at least an apparent
loophole of that size or that kind of an overlap, it should be con-
cerning. But I think from the respect of ACORN and perhaps simi-
laé groups, what would be even more concerning is the size of their
effort.

If you look at—you sort of asked a question, you know, how much
damage can be done in a 1-week time. You are looking at, you
know, they have already produced hundreds of thousands of reg-
istrations in the state of Ohio. And have, you know, hundreds if not
thousands of individuals on the ground. And I think that you would
want to look at—you would hope there were certain controls within
their organization and controls within the state of Ohio to sort of
prevent that overlap. But I think it is a sizable loophole and the
size of the operations that are going on out there should be of great
concern.

Mr. JORDAN. It seems to me that, you know, once that vote is
cast and it is in the form that they keep it at the board of elections,
they are going to have this huge turnout, it is going to be tough
to really thoroughly check and make sure this individual was in
fact a qualified voter.

And we all know what happens on election night. Count the vote,
count the vote. We haven’t thoroughly checked, count the vote. And
I think there are real problems.

Mr. Hancock, I would like your comment.

Mr. HANCOCK. I would just point out that the Voting Rights Act
eliminated residency requirements for voting, and the state laws
that you talk about were all enacted in accordance with that. And
basically the structure is, people who were properly registered and
move shouldn’t be denied the right to vote. So they can either vote
at their new location or their old location, depending on the timing
of when they moved. And that 30-day requirement is the Federal
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standard that they use. As long as they are there 30 days before
the election, they should be entitled to register and vote.

And if it is shorter than that, they can vote where they were be-
fore. So it is, there are—I share your concern about what happens
on Election Day, and there is going to be a lot of confusion on Elec-
tion Day. And I reiterate what I said before. I think we best will
have a fair election if we try to address these issues before Election
Day rather than trying to address them on the day of the election.

But I do think that on the day of election, that it is important
under the new Help America Vote Act that there will be a master
list of all registered voters and where they should be voting, the
precinct that they should be voting at. And a provisional ballot
should be a last resort, not the first resort, but only the last resort.
The first step that should be made would be to look at that polling
list to see if the people are not on the list of the precinct where
they showed up, then are they properly registered in another pre-
cinct, and they should be directed to that precinct before they are
given a provisional ballot.

And I think the Department of Justice can play a role in this,
just as it did with us in Florida when I was with the attorney gen-
eral’s office. The department at that time was very active in mak-
ing sure that as we implemented the new provisional voting proce-
dure, that we would do it in a way that tried to make sure that
people were properly registered. But let’s not—this is a presidential
election, and in many respects it shouldn’t matter what table you
go to. You are entitled to vote for president if you are properly reg-
istered..

But we don’t want their vote nullified just because they went to
the wrong precinct. And the department was very tough on us in
Florida at the time when I was with the state, to make sure that
we were going to do that right. And I would hope the department
does the same thing with other states.

Mr. JORDAN. Thank you.

Thank you, Chairman.

Mr. GONZALEZ. Thank you very much, Mr. Jordan.

At this time, the Chair is going to recognize the Chairwoman of
the Subcommittee on Elections of the House Administration Com-
mittee, Zoe Lofgren, of the great state of California. But Zoe I need
to remind you all, in the year 2005, the Texas Longhorns beat both
Ohio State and USC. Actually, it was 2006 in the Rose Bowl.

Ms. LorGREN. USC is in a different state—in southern Cali-
fornia. [Laughter.]

Actually we no longer have hostilities between north and south
in the state of California. Although at one time, that did exist.

I am interested in what the Department of Justice is going to do
between now and Election Day. We had a chance to talk briefly in-
formally before this hearing began. There were a number of prob-
lems in the 2008 primaries that emerged. We know the problems
that occurred in 2004, and I think it is wise for us to assume that
some of those problems could present again.

Director Mueller from the FBI was before the Committee, I think
it was last week or earlier this week—time flies at this point in the
congressional session. And Ms. Waters asked what the FBI was
doing to investigate violations of the Voting Rights Act. I mean, we



334

have—I have a couple of lawyers on the Elections Subcommittee
staff. You have the entire FBI to find out about wrongdoing.

He didn’t seem to know what they were doing on this. Can you
tell us?

Ms. BECKER. Thank you very much for raising that important
issue on the Voting Rights Act.

The FBI is certainly an important partner of ours in our criminal
investigations, both in the criminal division of the Justice Depart-
ment and when there are specific civil rights crimes that occur on
unrelated voting or on civil rights crimes. The Voting Rights Act
is a civil statute where we do not utilize the FBI. Our investiga-
tions of the Voting Rights Act are——

Ms. LOFGREN. If there were a RICO conspiracy, wouldn’t that be
a problem?

Ms. BECKER. If there are criminal—if there are criminal, if we
observe any indicia of criminal, we can certainly make a referral.
And that is something that is within our jurisdiction to do.

With respect to the Voting Rights Act, we have filed a number
of lawsuits which are set forth in the written statement that I have
provided to the Committee on the Voting Rights Act. In addition,
we have done training to officials in all 93 U.S. attorneys’ offices.
We will be at their offices on Election Day, so that when they re-
ceive calls about potential violations of the Voting Rights Act, they
will be able to direct it to the Civil Rights Division.

We have done outreach with both state and local officials and
with civil rights organizations to inform them about the statutes
that we enforce——

Ms. LOFGREN. But let me just ask you—what about 11(b), isn’t
that a criminal statute?

Ms. BECKER. 11(b) of the Voting Rights Act is a civil provision
that prohibits voter intimidation. There are criminal statutes that
also prohibit voter intimidation—for example, 18 U.S.C. section 594
might be one potential statute that would be enforced by the crimi-
nal section of the Civil Rights Division.

Ms. LOFGREN. Let me ask you about what we might do before
Election Day. I will just recall that in 2005 Hans von Spakovsky
wrote to the secretary of state of Arizona, which has a very strict
voter ID law, that for those who did not have ID, that they did not
have to offer a provisional ballot.

Well, that wasn’t true. I mean that was wrong advice that Mr.
von Spakovsky volunteered to the department. It later had to be
retracted, but it did cause confusion and may have suppressed—
you know we don’t know what the impact was. It certainly wasn’t
a positive impact in terms of-

Are opinion letters going to go out unsolicited from your depart-
ment? And how are you going to make sure that the advice given
is correct and nonpartisan?

Ms. BECKER. Congresswoman, I think it is very important for us
to inform the jurisdictions of the statutes that we enforce.

I have sent out letters on, for example, the Uniformed and Over-
seas Citizens Absentee Voting Act, because there are certain time-
frames where they need to get those ballots out 45 days before an
election. So those letters have already gone out.




335

I intend to send another letter to state and local election officials
to talk about the statues that we enforce, including the language
minority provision of the Voting Rights Act, which has been raised
by other panelists here, as well as other issues involving the wide
variety of statutes that we enforce in the Civil Rights Division, so
that they know what the Federal law requires.

Many of them are very experienced. They have worked with us
in the past, or they have been sued by us in the past. And hope-
fully, that will help inform some of their decision making also.

Ms. LOFGREN. Now, the attorney general has told civil rights
groups that having a smoothly running election that did not violate
the civil rights of Americans was a very important top priority for
him.

And as we have discussed before the hearing, I am concerned
that some practices that have been engaged in have had not only
the effect, but clearly the intent of suppressing or disenfranchising
minority voters, specifically vote caging programs that target
neighborhoods that are minority—primarily inhabited by minori-
ties.

What is your department doing to stop that?

Ms. BECKER. There are four different things that we can do in
the Civil Rights Division when we hear about allegations of vote
caging.

If these vote-caging lists that are compiled are being used to
challenge voters at the polls in a fashion that is racially discrimina-
tory, then that is certainly something that we can bring a lawsuit
under the Voting Rights Act.

In addition, if those lists are being used to improperly remove
voters from the voter registration list, that may be something that
we can look at under the National Voter Registration Act, which
under the NVRA the way they set forth specific criteria in terms
of when voters can be removed.

And if you look at five of the eight cases that we have brought
under Section VIII of the NVRA to ensure that voters who should
be on the list are on the list either because jurisdictions have alleg-
edly improperly removed them or failed to include them when they
should have included them.

Ms. LOFGREN. But let me ask you this. If I don’t know what kind
of investigative effort is being made by the department. But we
have had in past years ample evidence of vote caging efforts that
were directed entirely to African American neighborhoods.

Do you think that is proper?

Ms. BECKER. And the other thing that we can—well, what we can
do if we find about these allegations before Election Day, we can
send monitors and observers out to the polls.

Ms. LOFGREN. But what are you going to do to stop the process,
the racially motivated process of suppressing African American
votes?

Ms. BECKER. Oftentimes our presence at the polls on Election
Day will ensure that those lists are not used at the polls. We work
with state and local election officials. Oftentimes they have cured
the problem when they hear about allegations of vote caging as
well. We——
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Ms. LOFGREN. Have you considered suing to enjoin a process that
is racially motivated and discriminatory such as that?

Ms. BECKER. If it would come——

Ms. LOFGREN. I mean you are lawyers. You are full of lawyers.

Ms. BECKER. If one of the Federal statues that we enforce are im-
plicated, we certainly are prepared to take any appropriate action.

Ms. LOFGREN. I see my time has expired, Mr. Chairman. I thank
you.

Mr. GONZALEZ. Thank you very much, Ms. Lofgren.

The Chair is going to recognize himself for a couple of questions
quickly, and I am going to ask the same question of each of you,
but I am going to ask for a yes or no, whether you agree with me
or not.

I believe that the greatest impediment or challenge to conducting
fair elections, robust elections, and efficient elections in this coun-
try would be the following, as far as the hierarchy of concerns.

First and foremost would be the logistics of conducting the elec-
tion and all that that would entail, from the polling place to the
machines to the ballot, including ballot design, and then of course
personnel, the proper training and competent personnel.

Next, I imagine a great impediment is going to be voter intimida-
tion and rules and such that make it so hard, so complex, and the
misreading of those rules and such that deny people.

And then the ugly kind of disenfranchisement that some of my
colleagues have referred to such as the caging, the intimidation
that was referred to in the written testimony by Mr. Lewis of the
poll watchers appearing to be officials when they are not.

And lastly, but of concern, and which has been brought out
prominently in today’s hearing, is going to be the potential for
fraudulent registering—and I use that word very carefully—reg-
istering of votes—not necessarily the casting of the vote, but just
voter registration and fraud.

Do you agree with my analysis that that would be the hierarchy
of impediments and challenges to the way we conduct elections
today in attempting to achieve fair, robust and efficient elections?
Simply yes or no.

Obviously, you know this is the lawyer question where you just
want a yes or no, and I appreciate your patience with that.

And I will start with Attorney General Becker.

Ms. BECKER. I think they are all very important concerns, Con-
gressman Gonzalez, and I wouldn’t be one to categorize any of
them, but I think they are all very, very important.

Mr. GoNzALEZ. Well, but you are. And let me explain why. You
have limited resources. Where would you apply those limited re-
sources?

If you were a doctor and someone came into the emergency room
that had a serious head wound, serious chest injury and a hang-
nail, would you be getting all of your resources to treat the hang-
nail? No.

And that is our responsibility as elected officials, as well as indi-
viduals in the different departments and agencies.

Mr. Hancock, your own experience?

Mr. HANCOCK. Yes, I would say that that is a pretty comprehen-
sive list, and I wouldn’t quibble with it.
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I would say for this oversight hearing, however, that focuses on
the voting section in the Voting Rights Act, that suppression of mi-
nority voters is a very important issue in this election. And in the
previous talk we hear racial animus is not a necessary element of
a claim under the Voting Rights Act.

If people are targeted because of their race, the design may be
to achieve a partisan political objective, but it still implicates the
Voting Rights Act.

And my friends in the department have always been put in a dif-
ficult position of enforcing the act when it might be viewed as hav-
ing some partisan results.

We heard today about how overseas voters—military voters—
might be more apt to vote Republican. That doesn’t have any im-
pact on how that law should be enforced.

We have heard how efforts to challenge suppression of Black vot-
ers might benefit the Democratic candidate. That is not a factor in
deciding whether the case should be brought.

If there are efforts to suppress voters in violation of the Voting
Rights Act, the department has an obligation without regard to pol-
itics to pursue those violations.

Mr. GONZALEZ. Right.

Mr. HANCOCK. And I think your waterfall of issues is valid.

Mr. GONZALEZ. Thank you.

Ms. Narasaki?

Ms. NARASAKI. I very much agree with your hierarchy of issues.
And it strikes me. I am very excited because there is so much ex-
citement among immigrant Americans, who have worked hard to
be able to meet the requirements of citizenship and will be voting
for the first time.

And anybody who has had the opportunity to see someone be
able to exercise for the first time the true mark of being a citizen
in the U.S. has to be concerned about whether that person will be
able to exercise.

And as you know, as a minority you are never really—you can
never really take for granted that you will be welcomed at any-
where you go at the polls.

And I think that the heated debates about immigration are going
to make it very challenging for many of these new immigrants to
vote. And I am very concerned that their first experience would be
one where they are made to feel not welcome.

Whether it is because of intentional intimidation or confusion,
lack of training, I think all of those things would be quite a shame
for this Nation.

I do find that the allegations of voter fraud are very overblown,
and there are some very good studies that I would like to submit
to the record, if possible. One is called “The Myth of Widespread
Non-Citizen Voting,” which was done by Truth in Immigration,
which is a project of the Mexican American Legal Defense Edu-
cation Fund.

And the other is the Brennan Center for Justice, “The Truth
About Voter Fraud,” which documents, in case after case, that
when you are talking about really a handful of votes, a handful of
registrations, that really does not impact the election, the issue of
minorities who are made to feel unwelcome and unable to really
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cast their vote, that will be a legacy that will hurt us for years to
come.

Mr. GONZALEZ. Okay. Miss Narasaki, let me clarify something.
You have something that you want to submit for the record. Is that
correct?

Ms. NARASAKI. Yes, sir.

Mr. GONZALEZ. Okay. Without objection.

[The information referred to follows:]
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1. Introduction

Tn a recent segment, CNN anchor Lou Dobbs told viewers that substantial
evidence suggests that large numbers of non-citizens, including undocumented
immigrants, are voting in federal elections and could be the deciding factor in
November’s elections. The story primarily cites a recent report published by the Heritage
Foundation. The report is written by former recess-appointed FEC Commissioner Hans
von Spakovsky, whose troubling record on voting rights caused him to withdraw his
name from consideration for a permanent FEC seat. Von Spakovsky’s report contains
gross distortions and represents an attempt to support a policy agenda that would
disenfranchise many U.S. citizens.

Less than a minute into the CNN report, Lou Dobbs makes a statement that
summarizes the prevailing theme of von Spakovsky’s report:

There's startling new evidence tonight that our democracy is at risk on a number

of fronts, including a new study showing that non-citizens. including illegal

aliens, are voting in our elections . . . If this vear’s presidential election remains

as close as it appears to be now, this election could in fact be decided by fraud.!
Reality, however, does not accord with this analysis. Far from being a problem that
could swing elections, non-citizen voting is virtually non-existent and allegations of it are
peddled by anti-immigrant groups and others bent on promoting a discriminatory, anti-
democratic agenda.

First, this Truth in Immigration report will scrutinize von Spakovsky’s cited
examples of non-citizen voting in order to dispel the notion that non-citizens regularly

vote. Second, this report will address how non-citizens have strong incentives not to vote

" Lou Dobbs T vnight (CNN Broadcast, Junc 16, 2008) available ar
hitp//www.cnn.comivideo/#/video/bestoNv/2008/07/16/1d1.wian.non citizen.voling.cnn.
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in federal elections. After addressing the virtual non-existence of non-citizen voting, this
report will discuss legitimate threats to U.S. voting systems that von Spakovsky ignores.
Fourth, we will examine von Spakovsky’s harmful policy recommendations. Finally, this
report will briefly speculate as to why von Spakovsky would become so preoccupied in

the first place with a threat that is virtually non-existent.

. Von Spakovsky’s Argument and Skewed Evidence

Von Spakovsky’s claims about widespread non-citizen voting unravel upon close
examination. Regarding it as an “enduring problem,” von Spakovsky portrays non-
citizen voting as endemic to our electoral system:

The evidence is indisputable that aliens, both legal and illegal, are registering
and voting in federal, state, and local elections.

Tnstead of substantiating this claim with significant and compelling evidence, however,
von Spakovsky relies upon speculation and skewed evidence to deliver a message that

harms our democracy.

A. Egregious Misreading of GAO Study

Von Spakovsky starts his report by citing a 2005 Government Accountability
Office (GAO) report that he suggests finds “that up to 3 percent of 30,000 individuals
called for jury duty from voter registration rolls over a two-year period in just one U.S.

"3 Arguing that up to 3 percent of 30,000 voters (900

district were not U.S. citizens.
voters) would be enough to affect election results, von Spakovsky suggests that the GAO

study demonstrates a major impact on U.S. elections from widespread non-citizen voting.

?Hans A. von Spakovsky, The Threat of Non-Citizen Voting, Legal Memorandum No. 28, The Heritage
Foundation, available at http://www heritage.org/Rescarch/Legallssucs/Im28.cfm.
‘H.all.

w
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The GAO study as a whole belies von Spakovsky’s assertion, however. The 2005
report features data from 14 U.S. district courts. GAO researchers asked staff associated
with these courts for information about the number of individuals who were called for
jury service and responded that they were non-citizens.* These researchers found that the
“AOUSC officials and federal jury administrators we spoke with generally did not have
exact data on the number of people called for jury service that responded that they were
non-citizens.” Due to the lack of concrete data, 6 of the 14 gave no information to the
GAO. Of the remaining 8 jurisdictions, 4 of them had never witnessed non-citizens who
had been called to serve on a jury.® Ten of the 14 district courts surveyed, then, could
offer no evidence whatsoever of non-citizens in jury pools. lgnoring this, von Spakovsky
presents isolated data from just one of these fourteen jurisdictions. Further, 3 of the 4
courts that did report non-citizens in their jury pools estimated that non-citizens
comprised, respectively, approximately 1%, 0.158%, and 0.01% of the jury pool.” Von
Spakovsky, in his attempt to manufacture concern about a nonexistent crisis, simply
ignores key elements of the GAO report that do not support his hypothesis that non-
citizens threaten the integrity of U.S. elections.

Tt should be noted, furthermore, that being called to jury duty is not the same
thing as voting fraudulently in an election (despite Von Spakovsky’s suggestion that jury
pools are proxies for voter participation). As noted in the GAO report, several of the
district courts’ jury pools contained names drawn from state identification or driver’s

license records in addition to voter registration lists. Even assuming that non-citizens in

* Government Accountability Office, Report to Congressional Requesters: Additional Data Could Help
State and Local Elections Officials Maintain Voter Registration Lists. GAO-05-478, at 4 (June 2005).
“Id
f I

Id. Federal jury administrators in the dilTerent districts provided monthly or yearly percentages.
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jury pools appear on voter registration rolls, that wouldn’t establish that a) these voters
have ever voted in federal elections or b) that these voters voted while knowing they were
ineligible (i.e., voted fraudulently). Even von Spakovsky’s skewed evidence is only

significant if one makes these unsupported assumptions.

B. Unsubstantiated Examples of lllegitimate Election Results

As one of his primary examples of non-citizen voters influencing U.S. elections,
von Spakovsky cites the 1996 Congressional race in California between Republican Bob
Dornan and Democrat Loretta Sanchez. Sanchez prevailed in this election by fewer than
1,000 votes, and Dornan contested the results. The House of Representatives then
investigated whether invalid voters won the election for Sanchez. Von Spakovsky notes
that the House Committee on Oversight and Government Reform ultimately dismissed
the case, but suggests that the Committee did so only because it revealed just 624 non-
citizen votes and 124 invalid absentee ballots. Von Spakovsky essentially ignores the
Committee’s conclusion that the Sanchez/Dornan race was not compromised and that
non-citizens did not vote in significant numbers. Instead, he speculates, without offering
supporting evidence, that votes from undocumented immigrants probably accounted for
the remaining votes.* What he fails to note, moreover, is that 372 of the disputed non-
citizen votes were cast by individuals who were officially sworn in as U.S. citizens before
Election Day.’

Most allegations of non-citizen voting, upon closer examination, likewise do not

yield evidence of non-citizen voting. In the state of Washington in 2005, for instance, a

¥ Von Spakovsky, supra n. 2, art 3.
* Justin Levitt, The Trurh about Voter Fraud, Brennan Center for Justice at NYU School of Law, 2007. at
19-20, available at Mp://truthaboutfraud.org/pd(/TruthAbout VolerFraud.pdl.
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private citizen asked county officials to investigate 1,668 registered voters who had
seemingly foreign names. To this day, none of these voters have turned out to be non-
citizens.!” In 2001, Milwaukee joumnalists conducted a review of 370,000 voting records
between 1992 to 2000. The journalists found only four cases of possible non-citizen
voting, but it has never been established whether even these four voters cast invalid
ballots !

These examples reflect broader trends. Certainly, isolated incidents of non-
fraudulent voting by non-citizens do occur, if infrequently. In one well known case, for
example, non-citizens engaged in the naturalization process had passed interviews with
federal authorities and had received letters that started with the following message:
“Congratulations, your application for citizenship has been approved.”'? After receiving
these letters, it appears that the non-citizen voters thought they could then vote even
though they had not yet had an official naturalization ceremony.' Isolated incidents such
as this, however, are blown out of proportion and then become grist for complaints of
widespread non-citizen voting. They do not reflect concerted eftorts to improperly

influence elections, and they simply do not threaten the integrity of our election systems.

C. Administrative Errors Often Explain Allegations

Concrete data shows that clerical errors and errors in data-collection occur more
often than non-citizen voting. Poll books and registration rolls are often riddled with

inaccurate information. Sometimes errors are simple, featuring misspelled names

14 a9,

YT at 19,

'* Michael G. Wagner and Naucy Cleeland, D.4. Drops Voter Probe after Indictments Rejected, LLA.
Times, Dec. 20, 1997, at Al, available ar htp://articles. Jatimes.com/1997/dec/20/news/mn-526.

" Justin Levill, supran. 9, al 18.
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resulting in voters on one roll appearing on another roll.** Such errors have sometimes
fueled unwarranted allegations of non-citizen voting."* These kinds of mistakes
obviously should not occur, but they do not serve as an appropriate basis for asserting
false allegations of illegitimate voting.

Allegations of non-citizen voting also stem from “bad matching.’ Matching is the
process by which voter registration rolls in different jurisdictions are compared to catch
forms of invalid voting, Unfortunately, matching can be inaccurate or inconsequential.
In addition to erroneous data compilation, partial matches may be mistaken for complete
matches (e.g., equating Joe A. Smith and Joe B. Smith). In addition, even complete
matches may be irrelevant when, for example, individuals share the same name and date

of birth.'® As with clerical errors, incorrect matching also accounts for a number of false

allegations of non-citizen voting."”

. Deterrents to Non-Citizen Voting

A. Criminal Penalties

Von Spakovsky ignores the fact that non-citizens lack a compelling reason to vote
and risk severe criminal penalties under current law. Particularly in the case of
undocumented immigrants, registering with the federal government to vote simply does
not make sense. Federal law mandates strict penalties for those who register while
knowing they are ineligible to vote in federal elections ' Premeditated attempts to

commit voter fraud carry with them serious penalties—including a fine up to $10,000 and

1jl/i ar7.
Y rq at18.
\hld

VI
42TUS.C. § 1973(gp)-10 (2008).
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up to 10 years in prison—that non-citizens do not want to risk. Violation of federal
election law, moreover, could lead to the deportation of non-citizens—including legal
permanent residents. As will be discussed below, moreover, non-citizen voting is not
synonymous with voter fraud, but the point is that non-citizens would be wary of doing
anything that could lead to lengthy legal investigations, criminal penalties, and possible

deportation.

B. NVRA

Federal law currently mandates ways for election authorities to prevent human
error that may lead to charges of non-citizen voting. States are required by the Help
America Vote Act of 2002 (HAVA) to create efficient, accurate computerized databases
of registered voters.”” Implementing these improved databases mandated by federal law
will help election officials catch many of the errors that currently affect registration rolls.

In addition to HAVA, the National Voter Registration Act of 1993 (NVRA) also
provides election authorities with tools to run better elections. By improving the
accessibility and ease of voter registration, NVRA ensures that eligible voters have their
opportunity to become engaged in the voting process. NVRA also mandates that states
improve their registration databases by purging voters who have moved to another
jurisdiction or who have otherwise become ineligible to vote within a particular
location.”” In his study, von Spakovsky targets NVRA, arguing that the law’s
mechanisms for improving voter registration help non-citizens vote.”' He singles out

Section 5 of the Act, known informally as the Motor Voter provision, which allows

742 U.S.C. § 15483 (2007).
42 US.C. § 1973gg (2008).
' Von Spakovsky, supra n. 2, al 8-9.



347

individuals to register to vote at the same time they acquire a driver’s license.”> He
argues that numerous non-citizens, including undocumented individuals, become
registered voters when they get driver’s licenses in states that grant them to non-citizens.
Tn the end, however, von Spakovsky’s assertion is unsupported by evidence. He merely
speculates about the effects upon registration in Maryland and cites a mere 14 non-
citizens in Utah who have registered to vote and have obtained a driver’s license. ™ As
such, von Spakovsky has hardly proven why NVRAs alleged “loopholes” could swing
November’s elections.

NVRA actually currently includes provisions that, if appropriately implemented,
would address any threat presented by any non-citizens who may wish to vote. NVRA,
for example, imposes strict penalties for those who commit voter fraud.** In light of this,
it’s not surprising that one prominent report has found that states’ complaints about
NVRA pnmarily focus on a lack of funding—not specific concerns about voter fraud or

non-citizen voting*’

IV. Actual Threats to Our Voting Systems

As discussed above, clerical/typographical errors and inaccurate matching
account for a number of false allegations of non-citizen voting. Von Spakovsky does not
acknowledge these systematic problems. Tndeed, he displayed the narrowness of his
focus at a recent hearing about lessons leamned from the 2004 elections. Tnstead of giving

actual testimony, von Spakovsky merely provided three articles. One of them, an article

Z42US.C. § 1973g-3 (2008)

* Von Spakovsky. supra n. 2. at 9.

42 US.C. § 1973ge-10 (2008).

= Securing the Vote, Dcmos: A Network for Idcas and Action, 2003, at 25. available at
hap://www.demos.org/pubs/EDR_-_Securing_the_Vote.pdl.
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about meeting the needs of military voters, reflects a noble cause but the other two
addressed the supposed “threat” of non-citizen voting. Von Spakovsky, consequently,

ignored the serious problems with our voting systems discussed below.

A. Voter Caging

Voter caging is a concrete problem, substantiated by actual data that von
Spakovsky fails to acknowledge. Voter caging is the “practice of sending non-
forwardable direct mail to registered voters and using the returned mail to compile lists of
voters, called “caging lists,” for the purpose of challenging their eligibility to vote.”*
Voter caging efforts have occurred in many elections. In recent years, voter caging
operations have targeted thousands and, in some cases, hundreds of thousands of voters
in various states”” When individuals who did not return the direct mail eventually voted,
opponents asserted that fraud had occurred. Few of these voters, however, turned out to
be illegitimate.®® This is not surprising in light of the fact that undelivered mail does not
always mean that the intended recipient does not live at a certain address. As one
example of this, Postal officials successtully hand-delivered 1.8 million surveys for the
1990 Census that initially got returned as undeliverable.”” A more recent 2007 report
found that 84,000 errors marred mailing information Chicago Postal workers used to
deliver government records.® These examples indicate that returned mail may be
perfectly deliverable and may not necessarily reflect evidence of ineligible voters.

Furthermore, federal law explicitly prohibits invalidation of voter registration

* Teresa James, Caging Democracy: A 30-Yeur iistory of Partisan Challenges 1o Minority Voters, Project
Vole, Sept. 2007, al 3.

“1d at 1625,

*1d.

* Justin Levitt, supran. 9, at 11.

0rd.
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merely because mail has not been returned. Except for certain exceptions,”” the National
Voter Registration Act (NVRA) states that a voter cannot be removed from a registration
roll unless (1) the voter establishes in writing that he or she has moved out of a particular
jurisdiction and (2) the voter does not respond to mail from election officials and then
does not vote in two successive federal elections.

As the November elections approach, voter caging presents a greater threat to
U.S. democracy than non-citizen voting, Kris Kobach, the current leader of the Kansas
Republican Party, wrote in a 2007 e-mail: “To date, the Kansas GOP has identified and
caged more voters in the last 11 months than the previous two years!™ The fact that the
current head of a state political party recently boasted about his success in voter caging is
deeply troubling, yet von Spakovsky ignores this in favor of an exclusive focus on

unsupported claims of widespread non-citizen voting **

B. Poll Workers’ Perceptions of Latino Voters

Von Spakovsky’s misleading study and Dobbs’s equally misleading report could
cause poll workers to perceive a threat of non-citizen voting. This would be very
unfortunate because, overall, the 1.4 million poll workers in the country provide essential
assistance to our electoral process. Creating unsubstantiated fears of non-citizen voting

could compound current problems poll workers face. Jonah Goldman, Director for the

3! These exceptions concern convicted felons. dead individuals, and the mentally challenged.

242 1U.S.C. 1973gg 6(d)

*> Posting of KU Bluc to Bluc Tidc Rising, Kobach admits top coordinated voter suppression,
http://bluctiderising blogspot.com/2007/12/kobach-admits-to-coordinated-voter.html (Dee. 20, 2007,
5:43PM).

It is worth noting (hat Kobach is also closely associated with (he Immigration Reform Law Instilule
(TRLT). The IRLT is the legal arm ol the DC-based Federation for American Tmmigration Reforn (FAIR), a
prominent anti-immigrant organization that has been designated as a “hate group™ by the Southern Poverty
Law Center, an organization that the FBI cites as a credible source on hate groups and hate crimes. See
htp:/Awww . spleenter.org/intel/map/type. jsp?DT=27 (last visited Aug. 8. 2008);

hitp/iwww. (bi.gov/hg/cid/eivilrights/hate. htm,
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National Campaign for Fair Elections at the Lawyers” Committee for Civil Rights,
testified in May, 2008 about such obstacles: “In every state we [the National Campaign]
ran a program during this cycle and in every program we have run in the past, [the
National Campaign] uncover[ed] voters who were turned away because poll workers did
not know the rules.™ Instead of helping poll workers focus on election rules, von
Spakovsky fosters unfounded fears in the legitimacy of our elections. Further, if poll
workers choose to scrutinize national origin minorities particularly closely and prevent
eligible voters from voting, they may violate federal laws against discrimination in

elections.

C. Voter Intimidation

Unlike allegations of non-citizen voting, which are largely unsupported, there
have been recent concrete cases of extreme voter intimidation of Latinos and others at the
polls. Vigilantes and others have systematically targeted voters because of their race,
ethnicity or other traits. Thanks to von Spakovsky and Dobbs’s hyperbolic reports of
non-citizen voting, these groups may now think that they have grounds for a repeat
performance of their past discrimination.

The Mexican American Legal Defense and Educational Fund (MALDEF) has
chronicled incidents in which voters have been unfairly and unlawfully harassed and
threatened on Election Day. In testimony before the Senate Judiciary Committee in June,

2007, MALDEF President John Trasvifia recounted such incidents.*® In 2006, for

> Protecting the Constintional Right to Vote for All Americans Before the S. Judiciary Comm., 110th
Cong. (2008) (slatement of Jonah Goldberg, Direclor, National Campaign lor Fair Elections, Lawyers’
Committee for Civil Rights) available at hitp://judiciary senate. gov/hearing.cfm?id=3368.

* Prevention of Deceptive Practices and Voter Intimidation in Federal Elections: Hearing on S.433 Before
the S, Judiciary Comm., 110" Cong, (2008) (statcment by John Trasvifia. President of MALDEF)
available ai hip:/judiciary senate. gov/estimony .cfin?id=2798&wil_id=6514.

12
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instance, MALDEF attorneys watched vigilantes single-out Latinos in Tucson, Arizona.
These vigilantes, one of whom carried a firearm, “asked Latino voters pointed questions
about their political views, wrote down Latino voters’ personal information, and
videotaped them as they went to cast their vote.””” MALDEF has also documented
intimidating, misleading letters sent by the campaign for a major party congressional
candidate to Latinos in Orange County, California in 2006.** By raising the specter of
non-citizen voting, von Spakovsky not only misleads the public about the problems that
affect our voting systems. His report could also provide fuel for discrimination and

intimidation as we approach the November elections.

D. The Scope of Actual Threats to Democracy

The ramifications of the problems described above—which hardly comprise a
complete list of phenomena that may disenfranchise voters—should not be
underestimated. One study conducted by the California Institute of Technology
(CalTech) and the Massachusetts Institute of Technology (MIT), for instance, has
estimated that the problems listed above resulted in 4-6 million eligible voters being
prevented from exercising their right in the 2000 general elections.” Von Spakovsky’s
figures, many of which are purely speculative, pale in comparison to the number of voters
who may have their vote lost by problems that have yet to be adequately fixed.

Our flawed voting systems do create substantial challenges to free and fair
elections — just not the ones von Spakovsky highlights. From erroneous registration lists

to overly restrictive voter identification requirements, America’s voting systems continue

" 1d.

*1d.

* Press Release: Cal-Tech team finds 4-6 million votes lost in the 2000 election; Nationwide reforms
oudined i report, July 16, 2001, available af hitp://www vole. callech.edu/press/MIT_7-16-01.pdl.

13
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to face a variety of problems more pressing than non-citizen voting.

V. Conflating Non-Citizen Voting with Voter Fraud

Another problem with coverage of von Spakovsky’s report is that it contlates non-
citizen voting with actual fraud. Dobbs’s also does this when he states that “[i]f this
year’s presidential election remains as close as it appears to be now, this election could in
fact be decided by fraud.™ The rare instances of non-citizen voting that do occur are not
automatically fraudulent. To commit voter fraud, individuals must “cast ballots despite
knowing that they are ineligible to vote, in an attempt to defraud the election system ™
The crime of voting fraud, then, cannot be committed without a requisite intent. By using
the strong label of “voter fraud,” then, Dobbs makes an unwarranted generalization that
all non-citizen voting constitutes voter fraud. Von Spakovsky, too, makes the same
mistake by suggesting that authorities prosecute non-citizen voting—as if that very act in

itself stands as a crime. Tn fact, the few documented instances of non-citizen voting

typically result from innocent errors, not intentional acts of improper voting.

VI. Von Spakovsky’s Flawed Proposals

In light of his excessive speculation and narrow diagnosis of election problems, it is
not surprising that von Spakovsky makes a number of flawed policy suggestions. These
recommendations are not supported by facts. Three of his proposals deserve particular

attention for their potential harm to U.S. election systems.

* Lou Dobbs Tenight. supran. 1.
1 Tustin Levill, supran. 9, al 4.
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A. Proof of Citizenship Laws

Von Spakovsky recommends that all eligible voters provide proof of American
citizenship when they register to vote.” Von Spakovsky suggests that such a requirement
should use the same standard as proof of employment.* He ignores the fact that
citizenship documentation requirements are more effective at disenfranchising eligible
U.S. citizen voters than preventing non-citizens from voting. Many voters do not always
carry the requisite forms of identification that would be required to register through voter
registration drives. Few people regularly carry, for example, their passport, and some
voters may not even have one.

In addition, the burdens of proof-of-citizenship requirements, like poll taxes, fall
disproportionately upon low-income and minority voters. A 2001 study by the
Commission on Federal Election Reform found that 6 to 10 percent of voting-age
Americans do not have any identification issued by the state and that most of these voters
have limited tunds.** Voting experts Tova Wang and Jonah Goldman have found that
“[t]he citizens who do not have voter identification are mostly poor, minority, elderly,

»d3

disabled, and young voters.”™ In order to justify the excessive burden identification laws
would place on eligible voters, proponents have to tall back on unsupported allegations of
widespread voter traud.

The burden placed on voters—and their overall disproportionate impact on

particular communities—explains why voting rights laws have been a focal point of

**Von Spakovsky. supra n. 2. at 25.

B rd.

* National Commission on Election Reform, To Assure Pride and Confidence — Task Force Reports o
Accompany the Report of the National Commission on Election Reform, Chapter 6 — Verification of
Identity, at 4 (2001). available at hap:ieww tef.org Publi Tecti M/NCFER chapé verification.pdf.
** Tova Andrea Wang and Jonah H. Goldman, Photo ID Requirement Compromises Voter Rights. The
Press-Enlerprise, Nov. 6, 2005, available «t hitp://www (el org/print.asp?type=NC&pubid=1133.
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much civil rights litigation. Currently in Arizona, MALDEF is challenging a restrictive
voting law that requires, among other things, proof of citizenship for voter registration.
Von Spakovsky cites the Arizona law with approval, praising it for the fact that it has
prevented over 31,000 individuals from registering to vote.”® What he fails to
acknowledge, however, is MALDEF has found (and is asserting in federal district court)
that the Arizona law has in fact prevented eligible voters from registering. One plaintiff
in MALDEF’s case, for example, is an eligible voter who is a Vietnam veteran who
fought for the freedoms that he is now being denied. So far, moreover, it has not been
shown that any of the disqualified voters are non-citizens, let alone undocumented

immigrants.

B. Increased Prosecution

Despite his legal background, von Spakovsky betrays an elementary mistake
when he proposes the following: “Local district attomeys must be made to realize that
registration and voting by non-citizens are offenses against the basic principles of our
democratic system and that such cases must be prosecuted ™" Here, von Spakovsky
makes the same mistake made by Lou Dobbs in his report on CNN. Non-citizen voting,
when it does occur, does not automatically become a prosecutable offense. To be
criminally punishable, the voter must have voted or registered to vote while knowing that
he or she was ineligible to do so. Only with this requisite intent do a voter’s actions
constitute voter fraud.® Indeed, in most cases an act can be a crime only if the suspect

maintained the state of mind to intentionally commit the act.

5 Von Spakovsky, supran. 2, al 7.

" Von Spakovsky. supra n. 2. at 10,

*% Certain criminal acts that are treated under federal law as “strict liability” offenses—that is. acts that do
not require a particular mental intent in order to be punishable. Voting fraud, Lowcver. is not a strict
Hability offense.
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C. Misuse of E-Verify System

One of von Spakovsky’s other suggestions concerns the government-run E-Verify
program and features so many troubling assumptions that it should be quoted in full:

The database, known as E-Verifv, that is being used by U.S. emplovers to check

the citizenship status of prospective employvees should be made available to

election officials and administrators of the statewide registration databases

required by HAVA so that election officials can run database comparisons to

identify registered voters who are not citizens.”
E-Verify is, essentially, an online version of the former Basic Pilot / Employment
Eligibility Verification Program that verifies the employment eligibility of individuals. Tt
does this by checking whether the information on a standard Social Security Card
matches the information on a form of government-recognized identification. If the
information doesn’t match, employers receive a tentative nonconfirmation (TNC) letter
acknowledging the mismatch. The employer is supposed to immediately tell the
employee, who then has ten days to rectify the matter.

A common misperception of E-Verity, which von Spakovsky makes, is that it
effectively checks citizenship and immigration status in general. As noted above,
however, E-Verify merely checks whether the information on a standard Social Security
Card matches the information on a form of identification recognized by the federal
government. Matching the information verifies eligibility for employment, which is not
the same thing as verification of citizenship. To substantiate this point one needs to look
no further than an I-9 form itself, which is used to verify employee eligibility. The form
states that “[t]he purpose of this form is to document that each new employee (both
citizen and non-citizen) hired after November 6, 1986 [the date on which the President

signed into law the Immigration Reform and Control Act of 1986] is authorized to work

* Von Spakovsky, supra n. 2, al 10.
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in the United States.”™ Millions of non-citizens are, of course, eligible to work in the
United States under immigrant visas. Determining whether an individual is eligible to
work, therefore, is quite different from determining citizenship and voter eligibility. Von
Spakovsky clearly does not understand this when he proposes comparing E-Verity data
with that on voter rolls.

Even being classified by E-Verify as ineligible to work, moreover, should not be
viewed as determinative. The Social Security Administration admits that its database is
full of many errors that concern actual U.S. citizens: the SSA Office of the Inspector
General estimates that nearly 13 million out of 17 million errors in its database regard
US. citizens.”" Clearly it would not be sound, as von Spakovsky wants, to compare
information in a deeply flawed database with information in voter registration rolls. Such

a recommendation would disenfranchise millions of citizens.

Vil. Conclusion

Von Spakovsky has a history of advocating troubling approaches towards “voter
fraud” and other goals associated with a partisan political agenda. Before von Spakovsky
finally withdrew his name from consideration for a permanent seat on the FEC, numerous
voting and civil rights groups denounced his partisanship and deemed him unfit to protect

the most fundamental right of Americans: the right to vote.*

*® Federal 1-9 Form (through June 30, 2009). available at http://www.uscis.gov/files/fornvI-9. pdf.
[Emphasis added].

' Congressional Response Report: Accuracy of the Social Securiry Administration’s Numident File, Report
No. A-08-06-26100, Dcc. 2006, at Appendix C, available af hitp://www.ssa.gov/oig/ ADOBEPDF/A-08-
06-26100.pdr.

** Leller (rom Barbara R. Amwine, Executive Director for the Lawyers’ Committee for Civil Rights Under
Law (Oct. 3, 2007) availuble af http://www truthaboutfraud.org/pdf/10-03-
07%20LCCRUL%20Senate%20Letter. pdf; See also Letter from Laura MacCleery, Director of Public
Citizen’s Congress Watch, and Craig Hollman, Public Citizen Lobbyist, (Oct. 3. 2007) available at
hap://www. truthabout(raud.ore/pd (/100307 %20Public%20Citizen%20lull%20Senate%20letter. pdl
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Perhaps the most damning criticism of von Spakovsky, however, has come from
his former colleagues in the Voting Section of the Department of Justice’s (DOJ) Civil
Rights Division:

While he was at the Civil Rights Division, Mr. von Spakovsky played a major role
i the implementation of practices which injected partisan political factors into
decision-making on enforcement matters and into the hiring process, and
included repeated efforts to intimidate career stqff. Moreover, he was the point
person for undermining the Civil Rights Division’s mandate to protect voting
rights . . . Over the past five years, the priorities of the Voting Section have
shifted from its historic mission to enforce the nation’s civil rights laws without
regard to politics, to pursuing an agenda which placed the highest priority on the
partisan political goals of the political appointees who supervised the Section.
We write to urge you not to reward one of the architects of that unprecedented
and destructive change with another critical position [at the FEC] enforcing our
country’s election laws.™

That former career professionals felt obligated to publicly criticize von Spakovsky speaks
volumes about his unsettling record regarding voting rights.

Regardless of his troubling and partisan past, however, von Spalkovsky’s report
suffers from a serious disconnect with the facts. As we approach an historic election, this
nation deserves better. Viewers of Dobbs’s story and readers of von Spakovsky’s study
may get an inflated sense of non-citizen voting and may lose faith in our democratic
processes.

Even more seriously, von Spakovsky’s recommendations, were they to be
implemented, would effectively disenfranchise countless eligible U.S. citizen voters. In
the context of debunking claims of widespread voter fraud in Ohio in 2004, James

Sample of the Brennan Center at NYU makes the following point: “Americans are more

> Letler (rom Joseph D. Rich (former Chief of the Voting Section and Civil Rights Division Attorney) et
al. (June 11, 2007) available at http:/fwww truthaboutfraud.org/pdf/06-11-
07%20Former%»20Voting%20Section%20Staff%20Letter.pdf; See also Letter from Joseph D. Rich (former
Chicf of the Voting Scction and Civil Rights Division Attomcey) ct al. (Junc 18, 2007). available at:
hitp//www. truthaboutlraud. org/pd(/06- 18-07%20Forner%20 Voling%20Section®620Stall%20Letter. pdf.
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likely to be struck by lightning [than to have committed voting fraud in Ohio]. Granted,
lightning does strike, but we’re not yet ready to pass legislation requiring a dome for the
planet.”* The same sentiment may be applied to allegations of non-citizen voting. Von
Spakovsky might view himself as a pioneer on the forefront of election reforms, but he

better resembles one who proudly battles a mirage.

** James Sample, t's Not Fraud, It’s Alienated Voters, Politico.com. Nov. 11, 2007, available at
hup://www brennancenter.org/content/resource/its_not_fraud_ils_alienated_voters/.
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Ms. LOFGREN. Mr. Chairman?

Mr. GONZALEZ. And then I will yield to Ms. Lofgren at this time.

Ms. LOFGREN. I, unfortunately, had to have a meeting with the
speaker, which prevented me from being here to receive the testi-
mony, although I have had a chance to read it.

And I was so anxious to ask Ms. Becker the questions that I
asked that I didn’t have a chance to say thanks to Karen for being
here all the way from—you know she does wonderful work not only
in California, but throughout the United States.

And it is a pleasure to see someone from home who is here. And
I just neglected to say that.

And I also did want to—I am advised by counsel that 11B of the
Voting Rights Act, although in the civil section, is actually a crimi-
nal statute.

So I think we should find—you know get to the bottom of that.
I don’t want to get into an argument here today, but maybe we can
pursue that and reach a conclusion together on that point after the
hearing.

And I thank the gentleman for your

Mr. GONZALEZ. You are welcome.

Reclaiming my time, Mr. O’Leary, I know you are not here to
give maybe this kind of opinion, but I think you have had enough
experience with logistics and how we do things.

But I want to make one comment. I appreciate everything that
you are doing. You are now a resource in my book with my staff,
because we are getting responses from DOD and others that are
not satisfactory as to why we can’t start doing some voting projects
and pilot projects with the military overseas via the Internet.

So I will really welcome some of your input.

But do you have an opinion on my question that was posed to
the panel?

Mr. O’LEARY. I appreciate that, Mr. Chairman. And I would
agree that the points that you brought up are in order, and the five
points are important.

I am not going to quibble one or the other about priorities. But
really I think you know fundamentally what this gets down to is
a matter of will to do the right thing for the country, thinking long-
term and not thinking in terms of what our partisan benefits are
going to be if one group—you know if we work for one group or
work for another group, we need to think to the long term to the
good of the country.

And I would hope that Congress has an attention span that goes
past the November election.

Mr. GONZALEZ. Just keep reminding us. That is——

Mr. O’LEARY. Thank you, Mr. Chairman.

Mr. GONZALEZ. Mr. Terry?

Mr. TERRY. Yes, sir. I certainly agree with the list. I think that
they are all perhaps equally important, because I think they are
probably very interrelated. And it takes all of them to come to what
I think we have all agreed that the goal is that of fair elections.

And if you take, for instance, the voter registration component,
I think you can see where it will affect every other item on your
list.
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The logistics—if you are talking about in cases where you are
talking about 27,000 potentially fraudulent—or erroneous even—
registrations, the logistics of trying to deal with that at the polling
place on Election Day, the personnel it takes to do that.

Certainly on the voter intimidation, manipulation of registrations
is sort of the core element of the caging of this.

And I think they are all equally relevant and should be ad-
dressed to achieve a fair election.

Mr. GONzZALEZ. And I would agree with you conceptually. The
problem is, to the degree and the extent that you have any of these
factors actually existing, not just the potential, but the reality.

And so I am saying we need to be dealing with the reality.

And I want to go on with the—Professor Benson?

Ms. BENSON. Thank you. I believe in data driven decisions. And
based on that, anything that blocks any eligible voter from voting
and disenfranchising them is a problem.

And to your list I would add in that regard voter education and
clarity, which I believe is the responsibility of the government to
ensure that every voter is aware of her rights.

In that case, if they arrive at the polls and they are intimidated
or told that they can’t vote, that they are aware that they can and
they are able to produce any necessary evidence to ensure that
they vote.

So I would add voter education on the qualifications of voting
and the requirements on Election Day where the polling place is.

And I would emphasize that I do believe it is the responsibility
of election officials and the government generally to ensure that
every voter knows how to vote.

Mr. GONZALEZ. Thank you very much.

Ms. Clarke?

Ms. CLARKE. The one thing that I would add to that list is the
failure of a lot of states to put in place a contingency plan for the
problems that we know are going to happen, are going to emerge
on Election Day.

We have got to be prepared to put in place a Plan B for when
Plan A fails us. We have got to be prepared to turn to the courts
to get orders to extend poll hours or order the release that is nec-
essary that will make sure, make certain that every voter gets to
cast a vote that counts on Election Day.

So I am concerned about the lack of contingency plan and emer-
gency plan in a lot of states.

Mr. GONZALEZ. Thank you very much.

At this time I do want to inquire. I know that the Chairman of
the full Committee of the Judiciary is here—if he has any further
questions or observations before we wrap it up.

Mr. Conyers?

Mr. CoNYERS. Yes. Thank you very much. I want to thank you
for all of your work. I think it was quite productive today.

And of course I am indebted to the witnesses for their stamina,
first, and their contributions, secondly.

A couple of things occur to me. The rhetoric that comes from the
symbolic and actual importance and significance of voting can real-
ly get quite remarkable. I mean everybody agrees it is important,
sacred, the basis of a democratic representative government.
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What I wanted to ask as we close, do any of you have any recol-
lections of the history of voting in America? I mean it is not the
most beautiful picture you would want to teach young people that
are going into the—that are looking at the voting process.

This election is marked for the young people that have been
brought into and caught up in and engaged in the electoral process
in numbers never before recorded.

But there are a long list of unsavory incidents in the history of
the electoral process in America. Does anybody remember them be-
sides me? Not that I was there, but I have been around for a little
longer than most everybody in this room.

But using the Gonzalez technique, let us go down the row. What
do you think, Ms. Clark? We are talking about the history.

To come into this without any full knowledge of what has gone
on before can leave you in a rather elevated aspiration or keep
hope alive mode that belies what has been reported as the true his-
tory of voting in America.

Ms. CLARKE. During your remarks I was reminded of Bloody
Sunday and folks who marched across the Edmund Pettus Bridge
in Selma, Alabama, and who fought and gave their lives to see that
all citizens in our country have the ability to exercise the funda-
mental right to vote.

So we at the Legal Defense Fund continue to fight and will con-
tinue to fight and expect that the others here on the dais, including
the Justice Department, will do everything in its power to make
sure that all voters can cast their ballots in November.

Ms. BENSON. I thank you for reminding us of the very important
history that came before all of us. I am a former resident of Mont-
gomery, Alabama, and spent some time—a lot of time—in Selma.
And so I in fact every March would go, when I was down there,
to the bridge and take my students down there every March now
to go to the bridge.

So I think it is crucial to remember that. And back to what I was
saying with regards to election administration, I do fully believe in
data driven decision making with regard to the priorities for elec-
tion administration.

And I believe in historical data as well. In that regard I think
voter intimidation and any ongoing efforts to disenfranchise any
voter needs to be taken in light of the context of history and the
way that seemingly innocent policies in the past have been used to
disenfranchise voters, particularly historically to disenfranchise
populations like African Americans and Latino voters and voters of
Asian descent and Native American voters.

And so I think it is a priority for all of us to ensure that our elec-
tion system encourages the participation of everyone, disenfran-
chises no one, and that we move forward based on addressing any
limitations that we know block voters from voting on Election Day.

Mr. CoNYERS. Thank you.

Mr. Terry?

Mr. TERRY. Thank you, Mr. Chairman. I think perhaps the word
“recollection”—my recollection is probably very different from
yours, probably more based on things I have read in books.

But I think that what we have as a country come a very long
way through some very bad times, but I think if there is one thing
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that we can probably all agree on leaving here today after the dis-
cussions is that we still have a long way to go.

And we certainly appreciate the Committee’s time in addressing
this.

Mr. CoNYERS. Thank you.

Mr. O’LEARY. Mr. Chairman, I think we can all agree that we all
need to fight to create a more perfect union, but in that regard I
think from women’s suffrage to the civil rights movement, this
country has come a long way, and we have a lot to be proud of.

And I know that it is the business of this body to look at the
ways to make things better, but at the same time we should recog-
nize how great a system we have.

Ms. NARASAKI. Mr. Chairman, my recollection begins actually
even before you get to vote. My grandmother immigrated in the
1920’s from Japan, and by law she was not allowed until the 1950’s
to become a citizen because she had come from Japan.

And that has been one of the ways that Asian Americans have
faced a series of suppressions of our vote. Then my parents were
interned with my grandmother during World War II, even though
they were born here. And I am certain that they were not given
an opportunity to vote during those days.

But I think it is important to note that it is not just our history.
We just went through the reauthorization of the Voting Rights Act
with your leadership. And we know that all of these things are still
happening.

And then when we have the hearings and when we reached out
and heard from tribal leaders in South Dakota, who just 4 years
ago were talking about how they were being deprived of their right
to vote, I think it is important for Americans to understand it is
not just our history, it is also what is going on right now.

And I very much appreciate the fact that you are doing this hear-
ing to bring that to light.

Mr. CoNYERS. Thank you.

Mr. HANCOCK. I would say that you nailed it, sir. And I would
add that our preparation for this election has to be implemented
in the context of that history.

And I would give you one example from our—in Florida in
2000—and I would add to what you said that the discrimination
was effectuated under color of law by government officials.

And so when in 2000 police officers outside of Tallahassee set up
a drivers license checkpoint near a polling place, it was viewed as
harmless by White citizens, but southern Blacks were intimidated
because of what they live through.

So this is not ancient history. We are going to have a lot of voters
who live through this.

And that is why it is particularly important, as we balance this
issue of vote fraud with the right to vote and the Voting Rights
Act, that we not—we do it in a very delicate balance so that in ef-
fectuating criminal laws, we are not intimidating people from vot-
ing.
And that is I think this department took a terrific step forward
with this year’s plans to not use criminal prosecutors for that rea-
son.
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So we have a very—I mean we have made remarkable progress,
and the candidates on this ballot show that progress, but we still
live in a context of a very sorry history of discrimination in this
country, that we need to make sure as we plan for this election
that we understand that.

And to give you one other example in the housing context, some-
one in your generation who reads a housing ad that says housing
is restricted might do that differently than a younger African
American person.

So we have to go forward with this plan for this election, recog-
nizing how discrimination can be effectuated in very subtle ways.
And it is not, as I said before, racial animus is not a prerequisite
for a claim under the Voting Rights Act.

The question is are people being singled out or targeted because
of their race or national origin or language minority status? That
is not a difficult standard.

And some of the things we are hearing about now certainly raise
issues under the Voting Rights Act that I suggest the department
should be looking at actively with investigations.

Mr. CoNYERS. Thank you, Mr. Hancock. Does that suggest that
caging could be illegal if racism was not even involved?

Mr. HANCOCK. People target—voter suppression is done because
the people doing it believe that the persons they are targeting are
more likely to vote for the opposite party.

And the question is what is their reason for believing that? The
Detroit, the Macomb County incident—and I am not going to dis-
cuss the merits of that. I am just going to discuss the allegations.

But if people who face foreclosure notices are being targeted to
be challenged, the question is why does someone believe that peo-
ple who had a foreclosure notice are most likely to vote for the
other party?

And if you look at foreclosure statistics, I think they would show
tﬁat they are disproportionately minority. So there becomes a link
there.

We know in this election that people could be targeted for sup-
pression based on the color of their skin because of the candidates
that we have in this election.

So yes, I would say that those allegations raise claims under the
Voting Rights Act. I am not commenting whether they can be
proved or can’t be proved, but I think that they certainly raise
issues that implicate the Voting Rights Act.

Mr. CoNYERS. Thank you.

Ms. Becker?

Ms. BECKER. I agree with my other panelists here that certainly
Selma is one. I was just reading yesterday—last night—Congress-
man Lewis’ book and was just admiring his bravery during that
time period.

One other person that I would like to note in terms of historical
perspective in Fannie Lou Hamer, who was one of the individuals
who was named in the 2006 reauthorization act, which the depart-
ment is currently defending the constitutionality of in Federal
court.

She was again another person who exhibited tremendous brav-
ery, a woman who was just a regular person like so many Ameri-
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cans here today. And while progress has been made, I agree with
the other panelists that there is more work to be done.

Mr. CoNYERS. Now, looking at just a little bit different dimen-
sion, we have also in our history allegations of a lot of unsavory
practices in voting.

Half a pint of whiskey if you vote, and vote right—whatever that
might have meant to the person giving out the alcoholic beverage.

Stories of a Chicago machine politics in which the ward boss
would go into the polling place with the voter to make sure he or
she voted the right way. No one was depending on anyone’s integ-
rity.

And we have had—I hate to raise this with the Chairman in the
seat here, but in Texas we have had some elections that involved
former President Lyndon Johnson that have been written about
from different perspectives.

Indeed, even the Kennedy election within our memory was highly
debated and contested for many, many years.

Louisiana—you could write volumes about voting practices there
that I can only hope have been ended—and throughout the South
in its entirety.

So what are you suggesting, Chairman Conyers?

Well, I am suggesting that we keep these things in perspective
as the patriotic rhetoric rises to the sky. Elections are a reflection
culturally of a people. I mean, the whole notion of war by any other
means—a great way to duke it out in America is to win an election.

Well, like in sports, people resort to excesses to win. I mean you
want to win. The question on—I just saw it leaving the majority
leader’s office on, I think, it was Time or Newsweek magazine. It
said, “Will McCain win nasty?” Everybody knows what that means.
They could put in anybody else’s name.

There is something in our cultural situation like in sports. U of
M has got to beat MSU in Michigan or else. Well and, of course,
Michigan State is just reverse, and so it is across the country. I
mean sports is a great way to get it off your chest. Let’s pulverize
these guys. Let’s win.

And in our system it translates over into everything: elections,
voting. But I haven’t heard any discussion of that. In other words,
if we just ignore that and say, “Well, everybody is honorable and
ethical, and everybody wants everybody else to vote, and we don’t
want any hanky-panky or froth.

But, look, we are all human, so how does, Attorney Avery, this
factor into it? We are trying to get the best, fairest election we can
in 42 days, so what about that factor? There are people that are
saying, “We have got to win. Look, this election is so critical. We
have got to win it.”

Ms. CLARKE. I think that some of the examples that you raised,
you know, may very well be true and are isolated, frankly. The ex-
amples of persons who are seeking to buy votes, seeking to fraudu-
lently cast votes, seeking to impersonate the dead, I think those in-
cidents are few and far between in our country.

And what I think we are seeing today is a real struggle where
people are trying to overcome very real barriers that stand between
them and the ballot box, trying to overcome the burdens imposed
by restrictive mandatory, government-issued photo identification
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requirements, trying to overcome tactics like what we are seeing in
Macomb County.

And although party officials have since backed down from their
plans to use foreclosure lists to challenge voters, the chilling effect
remains. And who knows how many voters may be discouraged or
deterred from turning out on November 4 because of Macomb
County officials’ initial plan.

So I remain very focused and think that we are all better served
remaining focused on the substantial barriers and burdens that
voters are up against today, and that we sometimes allow ourselves
to be unnecessarily sidetracked by these isolated examples of vote-
buying that you hear about from time to time.

Mr. CoNYERS. Well, the only problem is, though, that some of the
intimidation and coercion is not coming from citizens or other
groups. It is coming from the government. I mean citizens didn’t
dream up ID, all these incredible barriers to people that don’t even
drive and can’t even get to a place and couldn’t afford it if they
could.

The foreclosure lists may have been dreamed up by a political
party, but you know, as I think a little bit more about this, is that
there seems to be two classifications of people in this country.

There are some people that honestly want to restrict the right of
the ballot. They want to make it tough, tough as they can, exclude
as many people however you can. And there are other people that
want to make it as open as you can, inclusive as you can, simple
as you can.

Isn’t bad individuals that still have Election Day on a Tuesday.
Why is it a government requirement that you have to vote after
you get the kids to school however you can. You got to get to work.
You got to hope the weather is good, all of this.

But nobody says, “Well, look, why do we that? Why don’t we just
have a day off for voting?” which many modern countries have been
doing for quite awhile now. That is not mal-intentioned individuals.
That is government. That is the ID notion. That is the make it
tough as you can.

If you are a student, how can you vote from your dormitory? You
are signed up in Ann Arbor. You live in Ann Arbor. You can’t vote
in Lansing. I mean these are government initiatives. I am not talk-
ing about a few bad eggs floating around in the community. What
about that? That is government-directed strategies that do not en-
courage voting and do not make it any fairer or safer or less fraud-
ulent.

Ms. BENSON. Congressman, if I could add, as you may know, I
live in the city of Detroit where a state legislator named Papa
George, in 2004, was quoted as saying, “If we do not suppress the
Detroit vote, we are going to have a tough time in this election.”
And that was something that he talked about and was covered in
The New York Times and other places.

And so from my perspective and as I tried to make clear in my
testimony, denials are denials. We know Acorn has also denied
things. You know, the discussion still needs to go forward around
clarifying the issue for voters, ensuring that voters know they are
welcome and encouraged to participate on Election Day and also
recognizing that there is at times a pattern of statements that are
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made, as you said, by government officials about suppressing the
vote that does need to be emphasized.

Mr. TERRY. Yes, I think one of the core elements that I sort of
took out of your remarks is when you talk about sports and, you
know, doing anything to win is at the core of human nature,
human nature to win.

And human nature, you know, we all have morals and values
and things that got us, that sort of draw us away from those more
natural instincts. But when those aren’t enough, we build laws and
institutions, structures and government.

And you talk about a lot of examples of where government is
doing this, and in this country we are government by the people.
And very often that government gets it wrong, and that is why it
takes other people to fix the government.

And so I don’t have any solutions for any of those things, but it
did strike me that, you know, human nature being bound by rules,
morals and laws and government being bound by the people, and
that is ultimately the solution.

Mr. O’LEARY. Mr. Chairman, I think I don’t need to tell you this
after your years of service to your country, but what I think this
all comes down to is the difference between running for elected of-
fice for power or running for elected office because you want to
serve your country.

If it is about power, you are willing to do anything. If it is about
service, you are only willing to do the right thing.

Ms. NARASAKI. One of the things I finally have figured out after
about 20 years of doing this is—one of the challenges that I think
really needs to be rethought about our system is we rely on the
candidates and the parties to get people out to vote.

And what we have seen with the immigrant community is be-
cause they are first-time voters and no one is sure how they are
going to vote, there is actually no incentive by many of the parties
or the candidates to actually get them out to vote.

And I think government really needs to take a much more active
role and responsibility in the realm of how do we make sure that
people get the information they need, know what their rights and
responsibilities are and get that real opportunity to vote.

And we shouldn’t rely anymore on private sectors because what
it spawns is what you said. The example that came to mind when
you were talking was the Department of Justice had to intervene
in Bayou La Batre, Alabama.

Now, there is a Vietnamese community in Bayou La Batre, Ala-
bama. It is on the coast, and they are shrimpers. And for the first
time, a Vietnamese-American was going to run for a local office.

Well, the incumbent decided that the best way to prevent him
from winning was to challenge the voter rolls of everybody who had
an Asian name assuming, of course, that the Asians would vote for
him.

The Department of Justice intervened. What I found so striking
about the story was that the people who challenged it were then
supposed to be the main poll-workers in the general election, and
that is the problem.

We have to really take this more out of the hands of the teams,
as you will, and put it more in a neutral forum so that what Mr.
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O’Leary refers to, the focus is on what the greater importance of
democracy is for America and not on the short-term wins and
losses.

Mr. HANCOCK. I guess my comments would be that, first of all,
I could argue about the propriety of certain laws that we have. I
mean if you are going to vote for President, why does it matter
where you go? Everybody can vote for President.

But at the same time, we are not going to change those laws be-
fore this election, and they are going to be enforced, and we are
going to have live with them. And there is room for principle dis-
agreement as to what the best result is, but there is no room for
any disagreement that the national policy is reflected in the Voting
Rights Act.

And that is that while partisan politics can drive conduct, par-
tisan politics cannot use race to drive that conduct so that to the
extent—and I emphasize this repeatedly because I think it is so im-
portant, given the election that we are facing—that people are
going to be identified as possibly supporting a particular candidate
by the color of their skin. And suppression efforts likely are going
to be directed just like the example that was given earlier based
on that factor.

So although the people doing it may claim that their motivating
factor is partisan politics, that does not absolve them from liability
under the Voting Rights Act because they are using race to carry
that out. And this Congress passed a law 43 years ago that said
you can’t do that, and I would hope that that would be enforced
stringently as we proceed to this election.

And having been in the department for many years—I spent 27
years in the Civil Rights Division of the Department of Justice—
I know that there is a great reluctance to get involved with issues
at the time of a presidential election because it might appear to be
partisan.

But over the years, the department has always addressed par-
tisan issues. They have precleared redistricting plans that might
favor one political over another or they have objected to redis-
tricting plans that might favor one political party over the other.

So that even though a particular vote-caging effort that is di-
rected at African-Americans, a remedy for it might favor a political
candidate, that is not a reason for the department not to act, and
they have always been under a burden to act in a non-partisan way
in enforcing this law. I recognize that it is very difficult for them
to do it, but I would urge you to demand that they do it.

Ms. BECKER. I would like to emphasize something that I said in
my opening remarks, which is that I have made clear, as Mr. Han-
cock has suggested, to everyone on the voting issues that we han-
dle, that we need to enforce all of the statutes that we have. Where
are the facts in law? Well, we have evidence and the law is there
for us to bring a case, and to do so without regard to politics and
just let the chips fall where they may at the end of the day. If we
do our job, which is to vigorously enforce the laws under our au-
thority, that is all we can do.

Mr. CoNYERS. Well, I thank you all.
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Ms. Becker, let me ask you about another book. Have you ever
heard of the book “What Went Wrong in Ohio?” It is about the
2004 election.

Ms. BECKER. I printed that off of the internet, but I haven’t seen
the actual bound copy of the book.

Mr. CoNYERS. Well, you will immediately after this hearing.
[Laughter.]

Ms. BECKER. Thank you.

Mr. CONYERS. You are more than welcome.

Thank you, Mr. Chairman.

Mr. GONZALEZ.

Thank you, sir.

I don’t believe that we have any other Members seeking recogni-
tion. Without objection, all Members will have 5 legislative days to
submit to the clerk of each Committee additional written questions
for the witnesses, which will then be forwarded and then ask the
witnesses to respond as promptly as they can so that their answers
may be made part of the record.

Without objection, all Members will have 5 legislative days to
submit any additional materials for inclusion in the record.

This hearing is now adjourned.

[Whereupon, at 3:07 p.m., the Subcommittees were adjourned.]
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October 15, 2008 Brian Kettenring (727) 692-7215, flacornho@acom.org

Charles Jackson, (504) 994-4669, communications@acorn.org

ACORN Responds to Senator McCain’s Desperate Attack

Maude Hurd, ACORN’s National President, issucd the following statement in response to
Senator McCain’s attack:

"We appreciate that Senator McCain's effort to stir up the Republican base by attacking a
community organization working to increase public participation in our democratic process.
However, these attacks retlect an increasingly panicked candidate; unfortunately the Senator
McCain we saw tonight is very dilferent than the Senator McCain who stood shoulder to
shoulder with ACORN at a February 20, 2006 immigration reform event.

Ttis clear for us to see that John McCain was for ACORN belore he was against ACORN; he
was for reform belore he was against reform; and he was a maverick before he became erratic.
What is rcally going here is that Senator McCain and his allies arc part ol a coordinated effort to
engage in what appcars to be an unprecedented effort to suppress voter turnout. Repealing a lie
doesn't make it true, and the McCain campaign has resorted to the worst type of deceptions in
regards to ACORN."

Tomorrow, at 11:00 am EST, ACORN will be convening a conference call unveiling a pointed
critigue 1o Senator McCain’s outlandish assertion that ACORN was responsible for the housing
crisis:
Thursday, October 16": ACORN Call on ACORN Critique of McCain on
Housing/Financial Crisis:

Call in #: 800-247-5110, pass code 8388

Additionally, ACORN Spokesperson Scott Levenson is on site at tonight’s debate, available
for television interviews: (917) 833-3175 cell.

The Facts:

- ACORN has helped 1.3 million citizens from all parties and all walks ol lile apply for voter
registration.

- In most states, ACORN is required by law to turn in every voter registration card - cven in
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cases where the cards arc not valid.
- [tis ACORN that has reported almost all of the issues regarding voler registration cards.

- Invalid voter registration cards do NOT constitute voter fraud. Even RNC General Counsel
Scan Cairncross has recently acknowledged he is not aware of a single improper votc cast as a
result of bad cards submitted in the course of an organized voter registration effort.

- ACORN hired 13,000 ficld workers to register people to vote. In any endeavor of this sizc,
some people will engaged in inappropriate conduct. ACORN has a zero tolerance policy and
terminated any field workers caught engaging in questionablc activily. At the end of the day, as
ACORN is paying these people to register voters, it is ACORN that is defrauded.

ACORN’s Fight Back Thursday:

Tomorrow, at 11:00 am EST, ACORN will be convening a conference calt unveiling a pointed
critique to Senator MeCain’s outlandish assertion that ACORN was responsible for the housing
crisis:

Thursday, October 16"™: ACORN Call on ACORN Critique of McCain on
Housing/Financial Crisis;
Call in #: 800-247-5110, pass code 8388

bt

ACORN is the nation's largest community organization of low- and moderate-income families, with over 400,000
member fumilies ovganized into neighborhood chapters in 100 cities across the country. Since 1970 ACORN has
taken action and won victories on issues of concern to our members. Our priovities include: better housing for first
time homebuyers and tenants, living wages for low-wage workers, more invesiment in our communities from banks
and governments, and hetrer public schools. ACORN is an acronym, and each leiter should he capitalized. ACORN
stands for the Association of Community Organizations for Reform Now.

ACORN's website is at hiip:/
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ACORN'S VQTER REGISTRATION DRIVE

ACORN members can be very proud of the patriotic work they have done by helping more
than 1.3 million citizens apply to become registered voters in 2007 and 2008.

ACORN helps the people régister who most need to make their voices heard in this election: African
Americans, Latinos, low-income citizens, and youth.

Sen. John McCain, who hasirecently attacked ACORN, should make no mistake—the many, many
citizens ACORN has helped register are very real and many of them will be coming out to vote next
month. . :
Y McCain would be bétter off if he spent more time appealing for the support of these new
voters than attacking the community organization that helped them register to vote.

ACORN’s Quality Control system works !
ACORN has dedicated Quality Control staff which calls the person listed on every card to verify
information. . :
N ACORN alerts election officials whenever its Quality Control staff find a card that appears to
be a duplicate or problematic. :
Y Inmost states, the law requires that every signed card be turned into election officials, even
ifitis fake or incomplete,
v ACORN is now being attacked by partisan officials over problematic cards that ACORN itself
pointed out, in writing, to election officials.

ACORN employed thousands of part-time canvassers to work on its voter registration drives, and

most of these individuals did a great job. ;

In the relatively feW cases where some canvassers have turned in bad voter registration

cards, there has never been any evidence that so-called “voter fraud” was the motive.

As these cases prove, it is extraordinarily difficult to falsely register to vote, and fraudulent

voting by individuals is extremely rare.

Y Rather, these cases appear to be nothing more than former part-time workers trying to get
paid for doing work they didn’t do—like a store clerk shoplifting from his or her employer.

Behind the partisan attacks
The goals of the people orchestrating partisan attacks against are to distract ACORN from helping
people vote and to justify massive veter suppression.

In 2004 and 2006, attacks against voter registration drives were orchestrated by political forces
that have since been exposed by the U.S. Attorneygate scandal to have been working in conjunction
with a politicized Department of ustice to push a partisan agenda of voter suppression.

In 2008, Republican operatives have already:
- Tried to prevent Ohio from registering voters at its early voting sites
- Admitted plans to use foreclosure notices to challenge thousands of voters in Michigan
- Gone to court to try to block early voting in Lake County, Indiana

ACORN and its 400,000+ member families will not be intimidated. ACORN is committed to
empowering local low- and moderate-income residents by bringing them into the democratic
process and ensuring that they have a say in the issues that affect them most.
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ACORN’s Civie i’articipaﬁon Program: Standing up for Veting Rights

For the 250,000-plus member families of ACORN voter registration represents a key strategy to
win a voice and material i@provcment for low and moderate income communities. In 2006,
ACORN helped more than 540,000 low income and minority citizens to apply to become voters.
ACORN has helped more than 1.6 million people register o vote since 2003.

As ACORN, the nation’s iargest grassroots communily organization, conducts large-scale voter
registration drives it provides careful training for staff and volunteers and enforces hi ¢h
standards and quality control procedurcs to make sure that all voter registration cards are handled
properly. Project Vote provides training and support to ACORN and other community-bascd
voter registration drives, a;nd helps implement quality-control programs.

While ACORN’s civie enf;agement programs have earncd accolades from civic organizations
and voting rights advocates nationwide, they have also made the organization a target for atlacks
by partisans who fear that new African American, Latino, and low income voters may not
support their candidates or‘} policy positions and who seek to pass laws that would disenfranchise
these voters. : )

ACORN’s quality coliltrol program

ACORN works hard to chéck the quality of its voter registration work and maintains a
cooperative relationship with hundreds of Boards of Election across the country; such a
relationship helps to catch.and correct any problems. Ironically, voter-suppression advocates
altempt to use the results of our careful quality-conirol program to attack the organization’s
work. A few key facts:

e Inthe coursc of ACORN’s voter registration drives, the organization routinely meets with
Board of Tlections officials to review the quality of its work, and to establish a
cooperative relationship. i

e Inmost states, civic groups are required to turn in ALL signed voter registrations they
collect to the Board of Elections, even cards suspected to be invalid.

e ACORN flags registration cards it knows to be incomplete or potentially invalid at the
point when they are turned in, for appropriate verification or follow-up by the Board of
Elections. ; :

ACORN has employcd several thousand temporary workers in recent years to help its full-time
organizing staff and volunteers conduct its voter registration drives—the vast majority of whom
have done an outslandingjob. In a few cases, ACORN has identified (and fired) employees who
tried to defraud the organization by submitting duplicate or bogus cards. The rare cases of
workers attempting to defraud ACORN by passing off had work as good work represent a

- i 1
ACORN Headquarters: 1024 Elysian Fields Ave., New Orleans, LA 70117- 504-943-0044 - acom@acorn.orq — waw acorn.org
Washington DC Office: 739 8th Street SE - Washington, DC 20003
Phane: 1-877-55ACORN - 202-547-2600 - fax: 202-546-2483 - email natacorndc@acorn.org
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situation akin to a retail clerk stealing from his or her employer. In such cases, ACORN secks to
have these individuals prosecuted.

In 2006, ACORN’s quality control team in Kansas City, with the assistance of Project Vote,
caught a handful of voter registration workers submitting questionable cards in order to make it
appear they were doing morc work than they really were, ACORN fired them, brought their
names to the County Attorney, and provided evidence for the investigation that resulted in four
workers being indicted for submitling a total of seven improper cards. Nowhere in this voter
registration case--or any other--was there any indication that someone was (rying to gct an extra
vote. Yet advocales of voter suppression seized upon this case, as they have a handful of sitnilar
incidents, to attack the organization and its voter registration work.

2004-5: ACORN vindicated in court and by investigators after politically-
motivated attacks . |

1n 2004 ACORN ran the l;argest non-partisan voter outreach program in the country and assisted
more 1.1 million low and modcrate income and minority voters nationwide in registering to vote,
including 210,000 in Florida and 190,000 in Ohio.

During and after ACORN%S successful voter registration drive alleged incidents of “voter fraud”
were ciled by partisan crilics of the organization as a justification for implementing laws that
restrict access 1o voting. In the year after the contentious 2004 election, however, charges leveled
against ACORN’s voter registration program were proven to be Lalse.

Tn 2005 three brought by partisan law firms based on unfounded allegations of “voter fraud”
against the organizalion were dismissed or “dismissed with prejudice.”
i

In Florida, Republican attorncys at Rothstein, Rosenfeldt, Adler filed two suits against ACORN,
working with an ex-ACQRN employce, Mac Stuart, who had been fired by ACORN for
misconduct in 2004. Judge James Lawrence King of the Southern District of Florida dismissed
Stuart’s claims with prejudicc, and granted judgment to ACORN on its defamation
counterclaims. The second Florida suit filed by the same firm was also based on false
information provided by Stuart, alleging that ACORN had failed to submit 11 voter registration
applications in time for the general election. Discovery in this casc revealed that the applications
Stuart provided his counse] were never collected by ACORN. In pleadings filed in the Southern
District of Florida, Stuart admitted that his allegations of voter registration fraud against ACORN
were defamatory.'

'"Voter fraud charges collapse: Judges' rulings negate a fired worker's claims that the 2rass roots

group ACORN mishandled voter registrations," Joni James, St Petersburg Times, Dec. 15,2005.

i : 2
ACORN Headquarters: 1024 Elysian Fields Ave., New Orleans, LA 70117- 504-943-0044 - 2COM@ACOrN.org — WWw.ac0mn org
Washington DC Office: 739 Bth Street SE - Washington, DC 20003
Phone: 1-877-55ACORN - 202-547-2500 - fax: 202-546-2483 - email: natacomdc@acom org
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In Ohio, a case allcging “conspiracy to commit voter fraud” was brought by another prominent
Republican law firm. Again, the case was dismissed when no evidence could be produced.

Similarly, investigations by the Florida Department of Law Enforcement and local election
officials into voting issued have returned no evidence that ACORN participated in improper
clection conduct. In Flodda’s Duval County, for example, the FBI found that all 59 cases of
alleged double voting were clerical errors by the Supervisor of Elections. In Cleveland and
Akron, BT investigators reviewed registration applications submitted by ACORN and found no
cvidence ot any organizational misconduct.

Other attacks were farlhcrf-fetched: A story circulated widely on conservative blogs claiming that
the Columbus Dispatch has reported that ACORN registered two terrorist suspects to vote; it
c-ominueszto be cited by criitios attacking ACORN despite an article in the Dispaich debunking
the story. |

Some charges were 0o gencral to be definitively refuted in the courts or the media, For cxample,
in Minnesota in 2004, a fired employee was caught having failed to turn in--or perhaps having
stolen--some voter registration cards. The cards were recovercd, all the voters were properly
registered, and ACORN staff assisted in the prosecution of the former cmployee—who had been
caught by quality-control system as having turned in a duplicatc registration card. The County
Attorney emphasized that there was no indication anyone had tried to register an extra or
improper voter. Nonctheless reports continue 10 make their way from partisan blogs to the
mainstream press that ACORN “was accused of voter [raud in Minnesola in 2004.”

2006: Voter suppreSs}on tactics fail to stop ACORN voter participation drive

In 2006, ACORN’s menib@rs worked with other community groups, unions and religious lcaders
to pass minimum wage increases on the ballot in AZ, OH, MO and CO and conducted successful
voler registration and turnout drives in 20 statcs. Groundless public attacks on the organization
this year were tied more closely with attempts to impedec the enfranchisement of African
American voters,

In Ohio, the Legislature and the Secrctary of State’s Ken Blackwells’s office worked together to
limit ACORN’s effectiveness through a new statute—Ilousc Bill 3—and implementing rulcs.
The statute and rules collectively required voter registration workers to return personally all
completed applications to election officials, without first turning them into supervisors. In effect,
the ncw requirements pre venied ACORN from supervising its workforce or reviewing

% An account of the incident appéars al htip://mediamatters.ory/items/2004 1 0270005 20ffset=20&shows= | .

3
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applications for accuracy or complcteness. ACORN, represented by project Vote, the Brennan
Center and the law firm of Perkins and Coie, successfully sued the state to overturn the
restrictions. o

"Therc is a national trend of using the straw man of votcr fraud as a way to impose restrictive
regulations on voting and voter rcgistration,” Wendy Weiser, an attorney with the Brennan
Center for Justice at N YUj told the New York Times in August, 2006.°

In Columbus, Ohio, an clection official publicly accused ACORN of submitting 500 “potentially
[raudulent” applications. ACORN requested that Project Votc investigate the allegations. To date
Project vole has reached 60 applicants who verified the information on the applications and

talked with family members of an additional 19 applicanis who confirmed the information on the

application. Project Vote is continuing its investigation,

In St. Louis, Missouri, the: Republican election director (jurisdictions in Missouri each have a
Republican and a Democratic election director appointed by the Governor) sent letters 105,000
individuals who had submitted voter registration applications through ACORN demanding that
they call clection officials and return an additional signed form before their applications would
be processed. The letters followed extensive news coverage of the director’s accusations against
ACORN although no concrete evidence was forthcoming at the time or since then, Project Votc
and Advancement Project intervened to protect ACORN’s voter registration work and, in the
face of a voting rights lawsuit and bad publicity, the St. Louis elections director backed down
and registered the 5,000 voters. (The St. Louis Board of Elections was later chastised after
illegally demanding photo'identification before allowing Missouri Secretary of State Robin
Carnahan to vote, and for other attempts {o suppress the urban turnout.)

While ACORN was unbowed by these attacks, they did make the organization’s work more
difficult, may have limited participation of minoritics in the political process. For example,
during the six weeks it took to overturn the unconstitutional restrictions in Ohio, ACORN was
forced to curtail a voter registration drive that had been helping 5,000 Ohioans regisler to vote
cach week. ! '

The “experts” behindj the attacks ACORN’s voter registration drives

A fairly small group of political opcratives have managed to orchestrate most of the attacks
against ACORN’s voter registration work. They repeatedly producc news releases and “reports”
reissuing old accusations—-even after they have been disproved--and quoting news stories
gencrated by their past activity. By citing past accusations without reporting on whether any

P “New Registration Rules Stir \(oter Debate in Ohio,” Tan Urbina, New York Times August 6, 2006.

. 4
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evidence supported them, these full-time ACORN critics work systematically to create a false
impression that “wherc smoke there is fire”--that ACORN must have done something wrong
simply because it was accused so often. (“It is the same as saying that *Martin Luther King, Jr.
faced charges of being a Communist in every state in the South,”” commented ACORN President
Maude Hurd. “Saying it again and again docsn’t make it true.”)

e Mr. Thor Hearne, the General Counsel for the Bush/Cheney campaign in 2004 has issued
many accusations against ACORN—mixing distortions with blatant falsehoods--in
reports issued under the name “American Center for Voting Rights.” While it claims to
be experienced in ¢lection administration, the “expericnce” of its contributors to this
effort is focused on trying to keep minority voters from voting in Ohio. Many, if not all
of, the allegedly nén-partisan ACVR’s contributors James T%. Burke, Mark Weaver and
Jack Morrison represented the Republican Party and individuals who tried to challenge
minority voters’ right to vote, without any personal knowledge of their status.

o ‘The Employment Policies Institute® although registered as a charitable 501(c)(3), is in a
project of Richard ("Rick") Berman for the restaurant, hotels alcoholic beverage, and
tobacco industries. Berman's firm, Berman and Company, lobbies on behalf of these
clienits on such issues as anti-drunk driving efforts, minimum wage, smoking and the
regulation of tobacco and has been a strident opponent of ACORN’s successful
campaigns to pass living wage legislation around the country, Bermans “institute” issucs
dozens of press releases and “reports™ attacking ACORN each year. (The EmPI also
hired a billboard truck to drive back and forth outside of the ACORN 2006 National
Convention displayj‘ing the slogan “ACORN is rotten.”)

e The Wall Street Journal editorial page and its columnist John Fund attacked ACORN on
a regular basis in 2006, mixing a litany of charges--including a number of flat-out
falsehoods--with “accusations” to which ACORN was proud (o admit, such as
negotiating commllmity lending agreements with banks and advocating for living wage
ordinances. I

Confusion about the voter regisration process--stoked by voter suppression experts--among
some reporters who cover clection issues has produced news clips with the attack forces can in
turn use to attack the organization. For example an inaccurate and mislcading story titled
“Allegations trip up voting rights group” published in October, 2006 by an AP reporter in Ohio
listed a number of states wherc ACORN was “accused of voter fraud.” The list included Florida.
where ACORN’s accusers later admitted that their charges constituted defamation; cases where

5

* The namc of Berman’s anti-living wage attack group scems to have been deliberately chosen to foster confusion by
using the same name as the Economic Policies Institute (www.epinct.org ), which is staffed by actual economists
and favors fair wage increases,

| 5
ACORN Headquarters: 1024 Elysian Fields Ave., New Orleans, LA 70117- 504-943-0044 - acom@acorn. org —~ Www.acorn.org
Washington DC Office: 739 8th Street SE - Washington, DC 20003
Phone: 1-877-55ACORN - 202-547-2500 - fax: 202-546-2483 - email: natacornde@acorm.org



432

® ACORN

Association of Community Organizations for Reform Now

registrations deemed “questionablc” by election officials Iater proved to be legitimate (Franklin
County, OH); an incident in which an clection official inadvertently altcred a card to make it
appear fraudulent (Summit County, OH)’; and a statement from an elcction board spokesperson
in Denver whosc expressed concern was the legibility of some applicants” handwriting, The AP
story (and statements by partisan officials attacking ACORN) wrongly cited incomplete
applications, duplicate applications, scriveners errors as examples of “voter fraud.” In fact, an
incomplete card or one with messy handwriting represents a legitimate attempt by a person to
register to vole—and some number of such cards are incvitable in the collection and verification
of hundreds of thousands of voter registration forms.

Standing up for votilig rights

While ACORN faces repeated attacks by opponents of minority voter participation primarily
because it operatcs the largest and most cffective voter participation projects in the country, the
organizations successful legal and legislative cfforts to protect voter rights has further earned the
ire of voler suppression ac;lvocates.

Early in 2006, ACORN began to gather evidence and work with allies (o prepare voting rights
lawsuits and legislative campaigns in order to ensure that cligible American citizens in 12 states
could register to vote withiaut illegal or unfair barriers. Tn partnership with leading voting rights
organizations such as Project Vote, Advancement Project, Brennan Center for Justice and the
NAACP, ACORN won legal victories striking down restrictions on voter registration activitiesin
Ohio, Georgia and other states. ACORN and its allics succceded in getting rid of “no match, no
vote” provisions which improperly implemented the ITelp America Vote Actin W ashington,
Pennsylvania and Maryland. These policies would have disenfranchised voters due o routine
errors with state databases and data-entry, withoul giving voters the chance to get the problem
corrected.

“We are very proud of the work we do to bring new voters into the process. Non-partisan voter
registration and outreach is a key part of our daily work to build more power for our
communities, and we will never be intimidated by baseless attacks,” said ACORN President
Maude llurd. “People and organizations that work for civil rights--cspecially ones who actually
help African Americans and minoritics register to vote—havc often faced slander or much
worse. While no one likes to have people tell lics about them, ACORN members will not let
anyone deter us [rom our work to encourage every single American citizen to exercise his or her
democratic rights. We have come too far [or that.”

* In the Summit County incident, the wife of a disabled man had signed a card on his behalf, and submitted it with a
note of explanation. A clerk trimmed the note to make the card fit in the office’s file system; a political official at the
. Board later showed the altered copy of the card to the press as evidence of ACORN misconduct.

| 6
ACORN Headquarters: 1024 Elysian Fields Ave., New Orleans, LA 70117- 504-943-0044 - 2com@acorn.org — Www.acorn org
Washington DC Office: 739 8th Street SE - Washingtan, DC 20003
Phone: 1-877-55ACORN - 202-547-2500 - fax: 202-546-2483 - email: natacornde@acorn.org
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Fraud.

Youwve heatd alot about ACORN in the media late

, aceused of voter fraud
But it's news fraud —a false story instigared by right-wing operatives.

“I'he wild charges made against ACORN aren’t true. Petiod. I¥s the story the
right wing waats you to heat and the media is reporting as unchallenged fact.

ACORN hired 13,000 workers to regisier voters. And unfortuately a few bad
apples turned in registration forms with inaccurate and even made-up names.

Here’s what’s missing from the story: In most states, ACORN s reqguired to
submit all forms (hey collect, whether they appear o be bogus or not. That way
election officials, not independent groups, can decide who gers regisrered and
who doesn’t, ACORN spend
And many of the irregularities vou've heard about only came o light because
ACORN tsclf flagged the cards!

milions Lo (I

cards that may

not be legitimate.

nwhile, ACORN has successfully registered over 1 million legirmate voters —
Democrars, Independen
of organized double voting — so there’s no chance this will affect the clection,

s and Republicans, And there ate no reporred instances

So what's the real story?

The right wing wants o discourage low-income people and African Americ

from voting. And attacking ACORN helps justify their real efforts to suppress
the vote — which are woll under was

« In Indiana, the right is considering wsing home foreclosue as a reason to

prevent Jegitimate registration.

In Philadclphia, an anonymous frer targeting Aftican- American neighbothoods
falsely warns that voters with outsranding traffic tickets may be arrested if
they go to the polls,

¢ In Colorado, the Republican Secretary of State rejected more than 6,000 citizens”

tegistration cards because of minor errors like not marking a checkbox

crenced ACORN 770 1imes on 1he air.

but then CNN and othe

Tast week, Tox That’s 1o be expec

parroted the same vight-wing ralking points.

Instead of hearing about the hundreds of thousands of American citizens who
will be prevented feem casting a vore this vear, you keard abour fictional people
who will never cast a vote,

And that’s the rea! fraud.

PE?PLE

QR THE

T mEMCM
,p" ~ WAY

To learn more, please go to www.PFAW.org/ACORN

This ad paic for by Poople For the Amserican Wiy who is responsible foe the content of this ad.
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SWORN AFFIDAVITS

N THE MATTER OF
SHARED FUNDING BETWEEEN ACORN

ANDFACORMN HOUSING CORP
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AFFIDAVIT

Andrew M. ichazon
THW. Behuont Svenue Apt, 207
iChicago, [linols SU6ST

July 24. 2008

N THE MATTER OF SHAREIVFUNDING BETWEEN
ACORN AND ACORN HOUSING CORPORATION

AFFIDAVIT OF ANDREW M, JOHMSON
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Florida’s Election Preparedness
Written Testimony by Secretary of State Kurt S. Browning

Thank you for inviting me to address you on Florida’s preparations for the 2008 General
Election.

There have been dramatic changes in the laws and procedures in the last 8 years and I
am confident that Florida is ready for the 2008 Presidential election.

One of the major changes took place with the implementation of the statewide Florida
Voter Registration System. The federal Help America Vote Act required each state to
implement a statewide voter registration database. Florida's system went live on
January 1, 2006. The statewide system contains the narme and voter information for ail
registered voters in the state.

In order to assure that the voter registration rolls are up-to-date, the Department of
State provides information to county Supervisors of Elections on a regular basis. Every
two weeks a list of deceased persons is received from the Department of Health and the
Department identifies names of those who were registered to vote. The names are
forwarded to the Supervisors of Elections to be removed from the voter rolls. Likewise,
the Department identifies names of persons declared mentally incompetent and those
who have been convicted of a felony and who have not had their civil rights restored.
After determining that the information is “credible and reliable,” the Departiment

- forwards the information to the Supervisors of Elections who notify the voter of their
potential ineligibility and give the voter the opportunity to refute the information. In
addition, the Supervisors of Elections regularly update their registration information
based on notices of address changes that they receive. The Supervisors of Elections
provide biannual certifications of their list maintenance activities.

One item which has received a lot of press coverage recently is what some are calling
the “No Match, No Vote” law. There have been many misstatements about this
provision. The Voter Verification law regarding new voter registration applications
became effective Januatry 2006. It was in effect until December 2007 when a court first
ordered the Department to stop the almost 2-year old process. That ruling was
overturned on appeal. The law was re-implemented September 8, 2008. The
implementation was delayed by pending litigation until July, when we received U. S.
Department of Justice preclearance, and because of the time needed to reprogram the
system to automatically notice voters and set up revised procedures.
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Unlike what activists are saying, obvious errors, including nicknames or typos will be
resolved and the applicant will be registered to vote. Every voter registration applicant
must provide, if issued, a Florida drivers license number, state identification card
number or the last 4 digits of the social security number. The identification number is
automatically cross-checked against the Florida driver’s license database or the Social
Security Administration database. If that number does not match, the Bureau of Voter
Registration Services manually reviews a scanned image of the application for
identifiable typographical errors or a difference between a nickname and formal name
based on available records and the actual voter registration application.

If the number still cannot be matched, the applicant is notified by letter and often by
other means such as phone or email, to provide a photocopy of their identification by
mail, by fax, or by e-mail; or the applicant may show their identification in person to the
supervisor of elections. If proof is provided before the election, the applicant becomes
registered and the person is able to vote a regular ballot. If proof is not provided before
the election, the person may vote a provisional ballot. The person may provide proof
up until 5 p.m. of the 2nd day after the election for the ballot to be counted. '

This law does not keep any person with an unverified number from being able to vote.
This law is about verifying identity at the time of registration, so that when the voter
goes to the polls, the voter can vote a regular ballot, not a provisional baliot.

The I. D. required and checked at the polls is used solely to confirm the voter’s identity,
not to verify the voter’s ID number or address. The photograph on the ID is compared
to the person standing before the poll worker and the signature on the ID is compared
to the signature the voter puts on the precinct register.

The courts have held that the Voter Verification law is valid because the state has a
“compelling” interest to have accurate voter rolls. And despite what others have said,
the state provided examples of fraudulent applications that had come through the
system because the law had been tlemporarily stopped. This is a good law that will help
our voter rolls achieve more accuracy and Iess fraud, while creating minimal
inconvenience for prospective voters.

Florida is cutrently receiving an unprecedented number of voter registration
applications. The staffs at the Division of Elections as well as in all 67 Supervisors of
Elections offices are working diligently to timely enter all applications into the Florida
Voter Registration System. Every application that is timely received will be processed
prior to the beginning of Early Voting on October 20.
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Absentee ballots were sent to overseas voters on September 20. This 45 day turnaround
time is required so that the ballots have time to be received by the overseas voter, voted,
and returned by the deadline. A court order permits Florida to accept ballots up to 10
days post election. Florida also allows overseas ballots to be e-mailed or faxed to the
overseas voter and allows the voted ballot-to be faxed or mailed back. Voted ballots are
not allowed to be e-mailed back to the Supervisor.

Regular absentee ballots are in the process of being mailed and we expect that a large
number of voters will take advantage of either voting by absentee ballot or voting at
one of the early voting locations in their county. Over the years, the Florida Legfslature
has made voting easier for voters and they are taking advantage of the various options
available.

Supervisors of Elections are in the process of training poll workers for the November
election. All poll workers must receive training prior to each election. Although each
poll worker must receive at least 2 hours of training, many counties are training poll
workers for many more than the required number of hours for specialized training in
the polling place and supplemental online training. For those counties that have new
voting equipment this year, all poll workers are going through extensive hands-on
training on the new equipment. We recognize that the poll workers are the front line
people on Election Day and that they must be properly training in order to have a
smooth election. Supervisors are working very hard to make sure that all poll workers
are prepared for the high turnout expected.

As you are aware, 15 counties in Florida have transitioned from touch screen voting
equipment to optical scan voting equipment. These counties have been working very
hard to train employees, poll workers and voters on the new equipment. Supervisors
have been taking the equipment out into the community to demonstrate the voting
process and many have detailed instructions on their web sites on the procedures for
voting on the optical scan ballots.

As you can imagine, dealing with paper ballots for the high volume of expected voters
is a daunting task. Supervisors of Elections have planned for the high turnout and have
ordered additional ballots with that in mind. In addition, many counties have
purchased Ballot on Demand equipment that can print ballots should they begin to run
low in any particular precinct.
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Optical scan equipment has a number of advantages. Besides having a paper ballot to
look at in the event of a recount, if there is any type of equipment failure at the polls on
Election Day, the paper ballots can be put in an emergency bin and counted at the end
of the day. Of course we are not anticipating problems with the voting equipment, but
counties have contingency plans in the event of a power failure or other problems. We
have also been stressing to counties to have a contingency plan in case of other
emergency situations on Election Day.

Each county has developed security procedures for the storage and handling of ballots
both prior to, duting, and after the voting period. Polls workers are required to do an
accounting of all ballots at the close of the polls on election night to assure that all
ballots have been propetly accounted for prior to taking the ballots back to the
supervisor’s office on election night. The county canvassing board is likewise required
to certify on their official certification that they have compared the number of persons
who voted to the number of ballots counted and that the certification includes all valid
votes cast in the election.

Right now we are trying to battle various rumors and misleading information m many
of which run rampant throughout the state and create voter angst and have the
potential to keep people from going to the polls. For example, the rumor that a person
will not be allowed to vote unless the voter’s driver’s license address exactly matches
the voter registration record is completely false; yet this information is spreading like
wildfire through e-mails. Another rumor is that if you have any campaign
paraphernalia on, such as a t-shirt, cap, or button, you will not be allowed to vote. We
have had to squelch these rumors and set the record straight. It appears that there are
some people and groups are trying to keep our electorate stirred up and unfortunately
it is working.

To summarize, Florida election officials have been working diligently and are ready for
the November election.
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