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DEPARTMENT OF JUSTICE, OFFICE OF
JUSTICE PROGRAMS OVERSIGHT

THURSDAY, SEPTEMBER 18, 2008

HoOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON CRIME, TERRORISM,
AND HOMELAND SECURITY
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 11:36 a.m., in
room 2237, Rayburn House Office Building, the Honorable Robert
C. “Bobby” Scott (Chairman of the Subcommittee) presiding.

Present: Representatives Scott, Weiner, Gohmert, and Coble.

Staff present: Bobby Vassar, Majority Chief Counsel; Ameer
Gopalani, Majority Counsel; Jesselyn McCurdy, Majority Counsel,
Mario Dispenza (Fellow) BATFE Detailee; Veronica Eligan, Profes-
sional Staff Member; Kimani Little, Minority Counsel; and Kelsey
Whitlock, Minority Staff Assistant.

Mr. ScorT. The Subcommittee will now come to order, and I am
pleased to welcome you today to the oversight hearing before the
Subcommittee on Crime, Terrorism, and Homeland Security, the
Department of Justice, Office of Justice Programs.

The mission of the Office of Justice Programs, or OJP, is to in-
crease public safety and improve the fair administration of justice
across the United States. To accomplish this mission, OJP provides
information, conducts research and development, publishes statis-
tics, and conducts training—all of which is geared toward helping
the justice community meet its public safety goals through local de-
cision-making.

Since enhancing public safety is OJP’s objective, the success or
setbacks affect the quality of life for all Americans. The Sub-
committee’s oversight is therefore critical to ensure that OJP is ful-
filling its mission and that Congress is providing OJP with the re-
sources it needs.

Today we will focus the oversight on the OJP component organi-
zations, the Bureau of Justice Assistance, the Bureau of Justice
Statistics, the National Institute of Justice, the Office of Victims of
Crime, and the Office of Juvenile Justice and Delinquency Preven-
tion.

OJP has been successful in many areas. For example, the Bureau
of Justice Assistance funds critical programs such as the Byrne
Justice Assistance Grant program, or the Byrne JAG, that assists
States and local governments in improving their criminal justice
system.
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The National Institute of Justice funds state DNA efforts, par-
ticularly in trying to reduce the large backlog of untested DNA evi-
dence samples in the Nation’s forensic labs.

The Office of Juvenile Justice and Delinquency Prevention funds
programs and funds training of community leaders and model pro-
grams for keeping youth productive, in school, and away from
crime, which is probably the part—away from crime is perhaps the
best policy of all.

However, the Office of Justice Programs has encountered a num-
ber of challenges and criticisms within these successful endeavors.
For example, the Byrne JAG program, when used appropriately,
can fund a range of crime-fighting approaches incorporating law
enforcement education, community programs, drug treatment, tech-
nology improvement, and victim and witness programs. But the
current funds have not always been used appropriately.

Advocacy groups have criticized some States for using the fund-
ing for drug task force to target low-level drug users or other poor-
ly-chosen objectives that do not reduce overall crime. The Sub-
committee will inquire about what steps VJA has taken to ensure
that such mistakes do not occur.

Further, the NIJ’s forensic evidence program may need enhance-
ment. That program has made great strides in aiding local forensic
labs, which are now receiving DNA samples from crime scenes and
convicted offenders faster than they can examine and enter them
into the State and local databases.

The increased sample collection has resulted in an enormous
backlog of untested evidence, and the agency has funded State and
local law enforcement agencies to test nearly 104,000 DNA cases
from 2004 to 2007. And it has funded 2.5 million convicted offender
and arrestee samples.

Yet these efforts have not significantly reduced the Nation’s
backlog. So we must continue to assess this issue and possibly in-
crease support for DNA initiatives. However, concerns have been
raised by OJP customers that the heightened funding for DNA
technology has neglected the vast majority of forensic science, cre-
ating an even larger backlog of non-DNA evidence.

Although critical, DNA evidence only represents approximately 9
percent of crime lab backlogs, because DNA is not the type of evi-
dence that police collect in examining most crime scenes. Evidence
such as fingerprints, fibers, ballistics, and many other kinds of evi-
dence comprise the other 91 percent of the evidence backlog in po-
lice labs needing Federal support.

The Paul Coverdell National Forensic Sciences Act of 2000 sup-
ports States in general development and maintenance of their
criminal forensics science program, but it has never been funded.
Thus, congressional support requesting DNA assistance may be in-
complete, and the Subcommittee will discuss whether this is indeed
the case and how to correct it, and why NIJ has not been advo-
cating for stronger funding and support for non-DNA forensic evi-
dence testing.

Another concern for the Office of Juvenile Justice and Delin-
quency Prevention programs is the core juvenile justice objective.
Critics maintain that over the past several years, OJJDP has con-
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ducted less research into juvenile delinquency prevention than is
warranted, suggesting disengagement in this area.

The agency was created through the Juvenile Justice and Delin-
quency Act of 1974 with a mandate to research juvenile justice
issues and to provide information to provide effective juvenile jus-
tice policies. Therefore, if the criticism is accurate, we should ascer-
tain why it has occurred and how to refocus the agency’s efforts.

Underlying each challenge has been decreased funding. The
Byrne JAG funding has been reduced from over $560 million in fis-
cal year 2007 to just over $170 million this fiscal year. Funding for
assisting victims of crime has also been dramatically reduced, and
the OJJDP appropriation has plummeted from almost $7 million in
fiscal to 2001 to only $700,000 in fiscal year 2008. Yet the adminis-
tration has asked for further decreases in funding for the next up-
coming fiscal year, when there remains great concern about crime.

The prospect of continued decreased funding for the criminal jus-
tice system is troubling. It is important to know how OJP plans to
address its customers’ needs.

Finally, the Subcommittee will discuss potential NIJ research
projects that may have far-reaching effects in the criminal justice
system. In January 2008 the Columbia Law Review article, entitled
“Judging Innocence” by Professor Brandon Garrett of the Univer-
sity of Virginia Law School, leveled serious criticisms of forensic
science. After reviewing the first 200 cases in which DNA evidence
exonerated a wrongfully convicted defendant, Professor Garrett
concluded that in 57 percent of those cases, forensic evidence was
introduced against the defendant at trial, and that forensics was
questionable from a scientific point of view and was given undue
weight at the trial.

In July 2008, John Collins and Jay Jarvis of the Crime Lab Re-
port, an organization that provides media and public policy anal-
ysis for the forensic science community, published “The Wrongful
Conviction of Forensic Science.” The authors of the report also eval-
uated the first 200 wrongful convictions that were overturned
through DNA evidence and came to a different conclusion.

Although they concluded that in some instances evidence based
on poor scientific principles contributed to the wrongful convictions,
it was far less common than Professor Garrett has concluded. They
found that although 57 percent of the first 200 wrongful convictions
did indeed employ forensic evidence against defendants, it was not
the case that in each of these cases, that evidence was the fault for
the wrongful conviction, but other factors, such as poor defense
lawyering and ethical violations by prosecutors played a more sig-
nificant role.

Forensic science has taken an increased role in criminal trials,
and the extent of its accuracy and the proper context for presen-
tation must be clear to the jury for the jury to render a legitimate
verdict. As the Department of Justice’s research arm for criminal
justice, NIJ is in the best position to study this issue and report
its findings to bolster the fairness of criminal trials.

Another area warranting study is the decreased death rates in
the Nation’s prisons and jails and the impact that this oversight in
general and the Deaths in Custody Reporting Act of 2000 has had
in the decreasing death rate. Since the enactment of the Deaths in
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Custody Reporting Act, BJS has compiled a number of statistics re-
garding prisoner deaths, and the statistics show that oversight
works.

The latest BJS report, August 2005, shows that since the over-
sight emerged in the mid-1980’s, there has been a 64 percent de-
cline in suicides and 93 percent decline in homicide rates in prison.
The Deaths in Custody Reporting Act thus appears to be successful
in the—oversight, keeping prisoners safer, and the ability of statis-
tics has proven useful in shedding light on a potential problem.

In fact, recently The Washington Post ran an article about exces-
sive death rates from violence in the Prince George County, Mary-
land, jail. The Washington Post used statistics published on the
BJS website which were compiled through the Deaths in Custody
reporting requirement. However, there are no NIJ studies to sup-
port whether the reporting requirements have enhanced safety and
no studies to detail the best practices for prisoner safety. Such
studies would be important evidence for developing policy in the fu-
ture.

It is now my pleasure to recognize the esteemed Ranking Mem-
ber of the Subcommittee, the gentleman from Texas, the Honorable
Judge Gohmert.

Mr. GOHMERT. Thank you, Chairman Scott.

I appreciate this hearing. I have a statement that I would ask
unanimous consent that it be submitted in writing for the record
so that I won’t review that and waste further time with Acting As-
sistant Attorney General Sedgewick. But I would like, if that is——

Mr. ScorT. Without objection.

[The prepared statement of Mr. Gohmert follows:]

PREPARED STATEMENT OF THE HONORABLE LOUIE GOHMERT, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF TEXAS, AND RANKING MEMBER, SUBCOMMITTEE ON
CRIME, TERRORISM, AND HOMELAND SECURITY

Thank you, Mr. Chairman,

Today, the Crime Subcommittee is holding an oversight hearing on the activities
of the Department of Justice Office of Justice Programs (OJP).

Exercising oversight of the federal agencies within this subcommittee’s jurisdic-
tion is part of our jobs as Members of Congress. Conducting oversight hearings is
a responsible use of our time and I commend the Chairman for holding this one.

The Office of Justice Programs has the mission to increase public safety and im-
prove the fair administration of justice across America through innovative leader-
ship and programs. OJP disseminates information, training, coordination, and inno-
vative strategies for effective law enforcement to federal, state, local and tribal
agencies.

OJP oversees a number of components that have important law enforcement roles
and responsibilities. Among those components are the Bureau of Justice Assistance,
the National Institute of Justice, the Office for Victims of Crime, and the Office of
Juvenile Justice and Delinquency Prevention.

The Bureau of Justice Assistance (BJA) provides leadership and assistance to
state and local law enforcement officials. BJA has the goals to reduce and prevent
crime, violence, and drug abuse and to improve the way in which the criminal jus-
tice system functions.

BJA is probably best known as the component that administers the Byrne JAG
Grant program, which allows states and local governments to support a broad range
of activities to prevent and control crime. Byrne JAG funding has diverse uses in-
cluding multi-jurisdictions drug task forces, alternatives to incarceration like drug
and community courts, and equipment purchases for cash-strapped law enforcement
officials.

The National Institute of Justice (NIJ) is the research, development, and evalua-
tion component of OJP. NIJ is dedicated to researching crime control and criminal
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justice issues. NIJ also produces print and electronic publications, tools, and train-
ing materials about crime and justice.

The Office for Victims of Crime (OVC) has the mission to enhance the country’s
capacity to assist crime victims. OVC also provides leadership in changing attitudes,
policies, and practices to promote justice and healing for all victims.

Each year, OVC provides funding for some 5,500 victim assistance programs serv-
ing 4 million crime victims. OVC also supports state compensation programs that
serve an additional 180,000 victims.

The Office of Juvenile Justice and Delinquency Prevention (OJJDP) provides na-
tional leadership, coordination, and resources to prevent and respond to juvenile de-
linquency and victimization.

OJJDP’s mission is to support states and communities in their efforts to develop
and implement effective and coordinated prevention and intervention programs.
OJJDP also works to improve the juvenile justice system so that it protects public
safety, holds offenders accountable, and provides treatment and rehabilitative serv-
ices tailored to the needs of juveniles and their families.

This is first Crime Subcommittee oversight hearing on this important DOJ agency
and its components in the 110th Congress. In fact, we have not held an oversight
hearing on OJP since 2002.

Although this hearing comes towards the end of this session, I believe that the
Subcommittee’s Members will benefit from hearing testimony about OJP’s mission
and activities, as well as the challenges it faces.

I welcome Acting Assistant Attorney General Sedgewick to our subcommittee. I
look forward to your testimony and the testimony of the other witnesses.

I yield back the balance of my time.

Mr. GOHMERT. And then I would like to mention that I am glad
we are having this hearing; I appreciate your calling this hearing.
This is the first hearing, since I have been in Congress, of oversight
in this area. And it is an important thing to have.

Some of the figures that we have just heard, though, trouble me.
I think it is difficult for anyone to come in and say 57 percent of
any number of convictions have been wrongful convictions. I will
bet that if we had a trial of whoever came up with 57 percent ex-
actly of convictions being wrongful, we could probably convict him
of giving an inappropriate percentage, but—because I am familiar
with trials and know how hard it is to come in and say “this was
wrongful, this wasn’t,” when you have had a jury come in and find
beyond reasonable doubt that someone was appropriate to convict.

I have also seen cases—one, for example, in my court—where the
forensics and the DNA evidence all pointed to the guilt of the de-
fendant having had sexual relations with an under-aged child, his
own. It turns out it was planted and he was not actually guilty.
But that would probably have been one that would have gone on
as a part of the 43 percent that was an accurate conviction, when
it would not have been at all.

So anyway, this is such a difficult area. But it is important that
we have funding to assist in appropriate programs. It is also hard
for me to say that we overfunded this important DOJ area if funds
were wasted. I wouldn’t want to extend more funds to an area
where it is wasted.

So it is quite important we have this oversight—find out where
it has been effective and we need more funding to be more effec-
tive; find out where it has been wasted, where we can cut and put
that in more effective areas.

So with that, I yield back the balance of my time and look for-
ward to hearing from the acting assistant attorney general.

Mr. Scort. Thank you.
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We have two panels of distinguished witnesses with us today to
discuss OJP’s mission, accomplishments, and challenges. The first
witness is Mr. Jeffrey Sedgwick, Acting Assistant Attorney General
for the Office of Justice Programs. He is responsible for providing
overall management and oversight of OJP. He has held this posi-
tion since January 2008, and in April President Bush nominated
him to be the Assistant Attorney General. He has an A.B. degree
from Kenyon College, a master’s degree and PhD from the Univer-
sity of Virginia. After earning his PhD, Mr. Sedgwick joined the
University of Massachusetts faculty and is presently on leave from
that position.

Mr. Sedgwick, your written statement will be made part of the
record in its entirety. I would ask you to summarize your testimony
in approximately 5 minutes or less, if you can. To help you stay
within that time, there is a lighting device at the table that will
go from green to yellow when 1 minute is up, and then to red when
the 5 minutes are up.

We look forward to your testimony.

STATEMENT OF JEFFREY L. SEDGWICK, ACTING ASSISTANT
ATTORNEY GENERAL, OFFICE OF JUSTICE PROGRAMS (OJP),
U.S DEPARTMENT OF JUSTICE, WASHINGTON, DC

Mr. SEDGWICK. Thank you, Mr. Chairman.

Thank you, Ranking Member Gohmert, and Members of the Sub-
committee.

I am pleased to have this opportunity to discuss our efforts to
continuously improve the operations and management of the Office
of Justice Programs. We appreciate the Subcommittee’s continued
interest in eliminating duplication and waste, as well as improving
the operations of Federal grant programs.

As the Acting Assistant Attorney General, I am responsible for
the overall management and oversight of OJP. This includes set-
ting policy, ensuring that OJP programs reflect the priorities of the
President, the attorney general, and the Congress, and promoting
coordination among the OJP offices and bureaus.

OJP provides approximately $2 billion annually to the criminal
justice community and State, local and tribal law enforcement to
help develop the Nation’s capacity to prevent and control crime, im-
prove justice systems, increase knowledge about crime and related
issues, and assist crime victims.

Today, Mr. Chairman, I would like to highlight some of OJP’s re-
cent accomplishments, our work to improve the transparency and
management of grants, how we measure the effectiveness of the
programs, as well as our efforts to implement the Department of
Justice Reauthorization Act of 2005 that established our Office of
Audit, Assessment and Management.

As Acting Assistant Attorney General, I also have the pleasure
to serve as the national Amber Alert coordinator. Since the
AMBER Alert program became a federally coordinated effort, we
have expanded our base of partners and continue to work with
States and communities to strengthen plans. Today, all 50 States
have AMBER Alert plans, and we expanded the network into In-
dian Country. We partnered with the wireless industry to dis-
tribute AMBER Alerts through voluntary text messages, and these
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accomplishments have assisted in the recovery of over 400 children.
We continue to look for ways to improve this system.

In fiscal year 2008, our Office for Victims of Crime awarded more
than $480 million to State crime victim assistance and compensa-
tion programs. The States use these funds to award some 5,000 vic-
tim assistance grants annually to domestic violence shelters, rape
crisis centers, child abuse programs, and victim service units and
law enforcement agencies, prosecutors’ offices, hospitals and social
service agencies. In fiscal year 2007, States reported providing di-
rect services to over 4 million crime victims using OJP funds.

To understand why an increasing number of girls are entering
the juvenile justice system and to better understand how to pre-
vent and intervene in girls’ delinquency, OJP’s Office of Juvenile
Justice and Delinquency Prevention convened a girls’ study group.
The group made significant progress in understanding patterns of
offending among adolescents and how these patterns differ between
girls and boys, risk and protective factors associated with delin-
quency, including gender differences, and the importance of these
issues when developing effective prevention and intervention pro-
grams.

In May 2008, OJJDP released “Violence by Teenage Girls:
Trends and Context,” the first in a series of bulletins based on the
findings of the study group. OJP provides support and funding for
law enforcement and criminal justice initiatives nationwide. In fis-
cal year 2008, our Bureau of Justice Assistance administered $466
million through approximately 1,700 grant programs.

One of BJA’s most significant accomplishments is the Targeting
Violent Crime Initiative. Through TVCI, BJA administers 106
grants to 103 State, local and tribal law enforcement agencies.

Since February of this year, TVCI agencies have reported more
than 5,000 violent felony arrests, more than 2,700 guns seized,
nearly 400 gangs disrupted, and 50 gangs dismantled. The TVCI
is designed to create immediate support for jurisdictions suffering
increases in violent crime, while encouraging adaptation of intel-
ligence-led policing.

In addition to BJA’s activity, the Bureau of Justice Statistics
plays a critical role in supporting criminal justice programs
through the improvement and sharing of criminal justice informa-
tion. In 2008, BJS awarded over $8 million to 35 jurisdictions to
support the National Criminal History Improvement Program, or
NCHIP. NCHIP provides grants to States to improve the accuracy,
completeness and availability of the Nation’s criminal history
records, which are used for criminal justice and non-criminal jus-
tice background checks.

In 2008, BJS also made 13 awards to States totalling almost $3
million for the Stalking and Domestic Violence Record Improve-
ment Program. This program provides grants to States to improve
processes for entering criminal justice data regarding stalking and
domestic violence into local, State and national crime information
databases.

The National Institute of Justice has also found ways to make
a relatively small investment benefit law enforcement agencies na-
tionwide. One example is the National Missing and Unidentified
Persons initiative, or NamUS, launched in 2007. When fully oper-
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ational in 2009, NamUS will provide a powerful tool for law en-
forcement, medical examiners and coroners, victim advocates and
the general public to search for matches between missing persons
and unidentified human remains records.

NamUS will be the first national on-line repository for missing
persons and unidentified dead cases. It will also provide central ac-
cess to information from other websites, State clearinghouses, and
other important resources.

Exonerating the innocent is a key component of the President’s
DNA initiative, and in August 2008, NIJ awarded five grants
under the post-conviction DNA testing assistance program. NIJ has
also undertaken several new initiatives to increase understanding
of and to assist States in obtaining the resources they need to ad-
dress those conviction issues.

Our Community Capacity Development Office, or CCDO, is an-
other OJP component that helps States and local communities
make the most out of limited resources. CCDO’s strategic three-
pronged approach is comprised of direct grant assistance, training
and technical assistance, and program development through pro-
motion of partnerships and best practices. This approach provides
a broad return on investment of Federal dollars that is unlike any
other Federal criminal justice program.

CCDO’s flagship program, the Weed and Seed Initiative, is a
community-based, comprehensive, multi-agency approach to public
safety. There are currently 320 neighborhoods across the country
where Weed and Seed is being implemented. The Weed and Seed
strategy brings together Federal, State and local crime-fighting
agencies, social service providers, representatlves of public and pri-
vate sectors, prosecutors, business owners, and neighborhood resi-
dents under the shared goal of weeding out violent crime and/or
gang activity while seeding in social services and economic revital-
ization.

In fiscal year 2008, $28 million for new Weed and Seed sites will
be awarded.

Finally, OJP’s newest office, the Sex Offender Sentencing, Moni-
toring, Apprehending, Registering and Tracking office, also known
as the SMART office, recently established the Support for Adam
Walsh Act implementation grant program to assist communities in
developing and/or enhancing programs designed to implement the
requirements of the Sex Offender Registration and Notification Act,
SORNA, which is Title I of the Adam Walsh Act.

In fiscal year 2007, the SMART office awarded more than $11
million to support various projects across the United States. In fis-
cal year 2008, the SMART office will provide more than $4 million
in direct grant assistance to further these efforts, along with con-
tinued support through training and technical assistance.

On July 1st of this year, we released the final guidelines for
SORNA. These guidelines provide direction and assistance for ju-
risdictions in their efforts to meet the minimum standards of the
SORNA. The guidelines detail who must register as sex offenders,
how long they must register, the type of information they must dis-
close, how frequently and under what circumstances they must up-
date that information, and how these requirements should be en-
forced.
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OJP is committed to ensuring that our Federal funds for all of
these worthy programs are spent wisely and have a maximum im-
pact on our community, which brings me to the vital importance
of our grant selection process and grant monitoring.

OJP has concentrated on becoming more results-oriented, more
efficient, and more effective, so that we can provide Federal leader-
ship in preventing and controlling crime to promote our Nation’s
security. To that end, OJP is committed to an ongoing analysis of
what works and what doesn’t, so criminal justice policy makers at
all levels of government can better decide how to invest limited
public dollars.

As you know, OJP administers both formula and discretionary
grants. While we make every effort to process grant applications
promptly, all applications must satisfy rigorous grant financial
management standards to ensure that OJP fulfills its fiduciary re-
sponsibility to the American taxpayer. Every application passes
through a multi-stage process to ensure that all applicable require-
ments are satisfied.

In fiscal year 2008, OJP increased its emphasis on measuring the
results of the programs funded through OJP and focused our re-
sources on the most effective programs. In an effort to improve
transparency during the grant application and selection processes,
we combined the peer review support contract of each individual
OJP office into a single OJP-wide contract to streamline and stand-
ardize the peer review process.

In addition, any grant award decisions this year that varied from
peer reviewed are fully documented, including the reasons why
such decisions were made. Further, we instituted a grant moni-
toring tool, known as GMT, which grant managers use to monitor
grants and cooperative agreements consistently across our program
offices. The GMT requires grant managers to review all grants
against a set of 22 standard review categories to determine admin-
istrative and financial compliance with grant management policies,
procedures and regulatory requirements, as well as to evaluate the
programmatic progress and success of efforts funded through the
grant.

The GMT is helping us increase the oversight of our grant pro-
gram by ensuring that the funds awarded to grantees are being
properly managed and that grant objectives are being met.

To further enhance the grants management process, we have de-
veloped better grant management skills and capabilities for our
staff. For example, we revised the OJP grant manager’s manual to
document policies and procedures for administration and manage-
ment of all OJP grant programs. To ensure these policies are im-
plemented, OJP held training for over 400 grant managers, staff
accountants, and other OJP employees.

[The prepared statement of Mr. Sedgwick follows:]
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Mr. Chairman, Ranking Member Gohmert and Members of the Subcommittee: 1am
pleased to have the opportunity to discuss the Department of Justice’s (DOJ) efforts to improve
the operations and management of the Office of Justice Programs (OJP). We appreciate this
Subcommittee’s continued interest in eliminating duplication and waste to improve the

operations of federal grant programs.

My name is Jeff Sedgwick and I am the Acting Assistant Attorney General for OJP. As
the Acting Assistant Attorney General, [ am responsible for the overall management and
oversight of OJP. This includes setting policy; ensuring that OJP policies and programs reflect
the priorities of the President, the Attorney General, and the Congress; and promoting

coordination among the OJP offices and bureaus.

Today, Mr. Chairman, I would like to describe OJP’s efforts in selecting quality grant
applications to fund, how we measure the effectiveness of the programs we fund to ensure the
wise investment of taxpayer dollars, and our efforts to implement the provisions of the
Department of Justice Reauthorization Act of 2005. Our efforts to improve the management and
selection of grants are reflected in some of OJP’s accomplishments this year which T will discuss

at the end of my testimony.

The OJP Grant Process

The mission of OJP is simple: increase public safety and improve the fair administration
of justice across America through innovative leadership and programs. While most of the

responsibility for crime control and prevention rests with our Nation’s State and local
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governments, OJP works in partnership with federal, State, local and tribal government officials
to support the justice system of the United States. OJP’s partnerships provide actionable plans to

all levels of government to improve the administration of justice.

Achieving our mission also requires coordination and cooperation among OIP’s
components which include the Bureau of Justice Assistance (BJA), the Bureau of Justice
Statistics (BJS), the Community Capacity Development Office (CCDQ), the National Institute of
Justice (N1]), the Office for Victims of Crime (OVC), the Office of Juvenile Justice and
Delinquency Prevention (OJIDP), and the Office of Sex Offender Sentencing, Monitoring,

Apprehending, Registering and Tracking (SMART).

As you know, Mr. Chairman, there are two general types of grants administered by OJP:
formula and discretionary. Discretionary grants are generally awarded, most often on a
competitive basis, to eligible recipients at the discretion of the awarding agency. Some
discretionary grants to organizations may be awarded on a non-competitive basis and may be

based on congressional direction.

Formula grants are awarded on the basis of a specific, defined formula. They are
awarded directly by OJP to eligible recipients as authorized by statutes or appropriations from
Congress. For a formula grant program, statutes or appropriations language specify how the
funds will be allocated among the eligible recipients, as well as the method by which an
applicant must demonstrate its eligibility for that funding. The award amount is calculated by a

formula, and may vary among programs. Formula grant programs can be either for a specific
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purpose such as, assisting juvenile offenders, activities to prevent and control crime and to

improve the criminal justice system, or related to public safety in general.

The OJP grant application review process generally consists of four steps which are
application review, programmatic review, financial review and award notification. During
application review the application is submitted to OJP and reviewed for registration information
and completeness, and to ensure the applicant meets the basic eligibility requirements defined in
the solicitation. During the programmatic review, the grant manager reviews the application to
make sure the information presented is reasonable, understandable, measurable, and achievable,
as well as consistent with program or legislative requirements as stated in the solicitation. For
competitive discretionary solicitations, this step may also include a peer review of the
application. Peer Review is the process of using non-federal independent evaluators, and/or in-
house or other federal agency personnel who are subject matter experts to assess the merits of an
application or concept paper for federal funding. The results of programmatic review are
provided to grant decision makers, who use that review along with other relevant factors to

assess applications, and make ultimate funding decisions.

During the financial review stage, the Office of the Chief Financial Officer (OCFO)
conducts a financial review of all discretionary awards and cooperative agreements to evaluate
the fiscal integrity and financial capability of applicants, examine proposed costs to determine if
the budget and budget narrative accurately explain project costs, and determine whether costs are
reasonable, necessary, and allowable under applicable federal cost principles and agency

regulations.
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Finally, during the award notification stage OJP notifies an applicant that it will receive a
grant award no later than the end of the fiscal year. Additionally, OJP issues a rejection letter to

unsuccessful applicants thereafter.

While we make every effort to process grant applications promptly, all applications must
satisfy these rigorous grant and financial management standards to ensure that OJP fulfills its
financial stewardship obligations to America’s taxpayers. Every grant application received by
OIP, including congressionally mandated awards, passes through this multi-stage process to

ensure that all applicable requirements are satisfied.

This year, in an effort to improve the transparency of the grant selection process, any
grant award decisions that vary from peer reviewers recommendations will be fully documented,

including the reasons why such a decision was made.

Measuring Effectiveness

Tn 2001, President Bush created the President’s Management Agenda (PMA), a plan to
improve the management and performance of the federal government. Since the PMA was
rolled out, OJP has concentrated on becoming more results-oriented, more efficient and more
effective. OJP is committed to these efforts to ensure that we continue to provide federal

leadership in preventing and controlling crime to promote our Nation’s security.
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Part of that vision was an increased emphasis on measuring the results of the programs
funded through OJP and focusing our resources on the most effective programs. OJP is
committed to increased analysis of what works and what does not so that criminal justice policy

makers at all levels of government can better decide how to invest limited public dollars.

We are committed to continuing to use the results of research and evaluation to measure
the effectiveness of the programs we fund and to ensure that federal taxpayer dollars are invested
both wisely and well. NIJ has conducted evaluations of OJP programs. One example is a five
year study of drug courts currently underway. The preliminary results have been very
encouraging, showing that offenders in drug courts received more intensive treatment, and
reported less drug use than other similar offenders. The final results are expected at the end of

2009.

NIJ is also in the final stages of a five-year evaluation of the Serious and Violent
Offender Reentry Initiative (SVORI). Here too, the preliminary results have been very
encouraging. The ex-offenders who participated in SVORI were better able to find employment
and less likely to use drugs than other ex-offenders. The final results should be ready by the end

of 2008.

Another example of how research is used to better inform funding decisions is the
Strategic Approaches to Community Safety Initiative (SACSI). Through SASCI, U.S. Attomeys
coordinated multiagency efforts to clamp down on juvenile homicide and gun-related crime. Ten

cities implemented the SACSI strategy. In each of these ten sites, local researchers helped
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analyze problems and develop solutions. These researchers were involved in every stage of the
planning and assessment. An evaluation that N1J released this past April showed that the SACSI
strategy was effective. The sites showed dramatic decreases in the crimes they targeted. The
SACSI strategy became the basis of the Project Safe Neighborhoods Initiative, which is now

operating in all 94 judicial districts.

If we are to hold our grantees accountable for their spending, OJP also must be held to
high standards of accountability regarding the stewardship of public funds. In addition, Mr.
Chairman, OJP focuses its grants on measuring outcomes not outputs. OQur emphasis is not on

measuring process, but on determining impact and results.

To that end, OJP’s ability to measure the effectiveness of grant dollars was enhanced

when, in January 2006, Congress passed and the President signed into law the Department of

Justice Reauthorization Act of 2005.

Department of Justice Reauthorization Act of 2005/Grant Monitoring

As you know, the Department of Justice Reauthorization Act established the OJP Office
of Audit, Assessment, and Management (OAAM). This office works to improve operating
efficiency and effectiveness, as well as to enhance programmatic oversight for grant-making
agencies. OAAM has three critical missions: (1) Ensure financial grant compliance and auditing
of OJP’s internal controls to prevent waste, fraud, and abuse; (2) Conduct programmatic

assessments of DOJ grant programs; and (3) Act as a central source for grant-management
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policy. To accomplish the missions above, OAAM is divided into three divisions: Audit and

Review Division, Program Assessment Division, and Grants Management Division.

In January 2007, OJP published its first Monitoring Plan. This plan was jointly
developed by OJP offices, OAAM, the OCFO, and the Oftice of Community Oriented Policing
Services (COPS), and it included scheduled programmatic and fiscal monitoring site visits for
Fiscal Year (FY)2007. The plan was created to hold program offices accountable for oversight
of their grant programs, as well as to ensure that each office has the information and tools needed
to coordinate monitoring activities to the maximum extent possible. Since then, OJP has
conducted quarterly reviews of the OJP/COPS Monitoring Plan to evaluate monitoring progress
against the Plan, as well as to assess site visit report quality. In addition, in FY 2007, OJP
program offices conducted on-site programmatic monitoring of 1,026 grants for a total of $1.9
billion in open award funding monitored. When coupled with financial reviews conducted by
QOJP’s OCFO, OJP monitored over 1,400 grants in FY 2007, for a total of $2.7 billion in award

funds monitored.

Also in FY 2007, we rolled out the Grant Assessment Tool, which provides a common,
organized framework and methodology for systematically and objectively assessing risk
associated with grants and/or grantees. The monitoring assessment process involves assigning a
monitoring priority level to individual grants based on a standard set of criteria. This tool helps
QJP grant managers prioritize monitoring activities based on potential vulnerabilities and with
consistency across our bureaus and offices. 1n FY 2007, OJP assessed over 4,000 awards using

this tool and will once again assess its open grants in September 2008.
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To further enhance OJP’s grant monitoring efforts, in FY 2008, we instituted a Grant
Monitoring Tool (GMT), which grant managers use to monitor grants and cooperative
agreements consistently across offices while preserving the flexibility to monitor diverse
programs and grant types effectively. The GMT requires grant managers to review all grants
against a set of 22 standard review categories to determine administrative and financial
compliance with grant-management policies, procedures, and regulatory requirements, as well as
to evaluate the programmatic progress and success of efforts funded through the grant. The GMT
will help OJP increase oversight of its grant programs by ensuring that the funds awarded to

grantees are being properly managed and that grant objectives are being met.

While improvements to grant-management and monitoring strategies are critical to
improving oversight capabilities and enhancing grant performance, individual grant review is
only one component of performance-based management. Effective program management also
requires a cumulative view of grants and projects to assess the aggregate impact of federal
funding for public safety and criminal justice programs and initiatives at the State and local

levels. OJP provides this view through the OAAM program assessment function.

Program assessment, or performance review, is a systematic, methodological approach to
collecting, integrating, and analyzing programmatic information to measure performance against
intended outcomes. In creating a program assessment function, OAAM serves as an institutional
vehicle for studying programs and providing vital programmatic information and feedback to
decision-makers and stakeholders. Using grantee-generated reporting, grant monitoring

documentation, performance measurement data, and other primary data sources, OAAM
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conducts a variety of analyses, such as cost-benefit analyses and trend analysis to assess program
performance and grantee compliance. This analysis also generates critical performance

information which will inform future policy, budget, and funding decisions.

To turther enhance the OJP grants management process, we have developed better grant-
management skills and staff capabilities. For example, we developed the OJP Grant Manager’s
Manual (GMM), which documents policies and procedures for the administration and
management of all OJP grants and grant programs. Additionally, the OJP Financial Guide
provides grant recipients and subrecipients with financial management requirements to aid them
in fulfilling their fiduciary responsibility to safeguard grant funds and ensure that funds are used
for the purposes for which they were awarded. To ensure the new policies reflected in the GMM
were effectively communicated to OJP staff and therefore implemented, OJP held GMM training

for over 400 grant managers, staft accountants and other OJP employees.

Additionally, we developed an OJP-wide order to coordinate activity for grantees that
may be designated as high risk. The Order outlines the responsibilities of grant-management
personnel in addressing high risk grantees to ensure a coordinated and consistent approach. In
FY 2009, OJP will put into practice a tiered high-risk system for grantees in which corrective
actions can be taken based on the nature of identified issues. OJP responses to grantee issues
may range from increased monitoring and oversight requirements, to an oftice-wide freezing of

funds for more egregious cases of grantee non-compliance.
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In FY 2008, OJP drafted a model Grant Manager Performance Work Plan (PWP). The
PWP addresses all critical elements outlined in the GMM and establishes specific, measurable,
achievement-based criteria for effective grants management by which performance of OJP grant-
management staff are evaluated. The PWP is intended to increase accountability of staff and
improve team and organizational performance by creating a results-oriented work environment

for those individuals responsible for oversight of federal grant dollars.

OJP further developed its commitment to developing grant-management skills and
capabilities by providing a two-day course on basic grant-management principles and effective
monitoring techniques. This on-going training program is designed to provide grants
management staff with the knowledge, skills, tools, and resources needed to successfully

perform grant-management job functions.

DOJ is also committed to providing leadership in improving our grant-management
business processes. In order to complete this goal, OJP convened teams to evaluate existing
business processes and develop recommendations for improving the efficiency and
standardization of those processes. For each process, deliverables included developing a
document outlining the as-is process, a recommendation document on how to improve the
process, and when appropriate, a functional requirements document detailing the computer needs
of internal/external users. To date, OJP has utilized seven OJP-wide teams to effectively change

and improve grant-related functions.

-10-
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Many of QJP’s bureaus and program offices have also taken additional steps to improve
grant monitoring. For example, each Fiscal Year, BJA State Policy Advisors (SPA) travel to
their assigned states to monitor State Administering Agencies (SAA). The contiguous 48 states
and the District of Columbia are monitored annually; Alaska, Hawaii, and the five U.S.
territories are monitored approximately every 18 months. When conducting these week-long
onsite SAA monitoring visits, BJA staff help to ensure fiscal, programmatic and
administrative integrity and accountability of all grant files, including subgrant files; and
conduct a number of onsite subgrant monitoring visits with SAA staff to help assess progress and

ensure grantee and subgrantee compliance with rules and regulations.

BJA also helps to ensure that the SAA monitors programs funded through its State and
local sub-awards. Each SPA is in frequent contact with the SAA | providing technical
assistance on a range of issues. BJA also conducts annual regional conferences where grantees
attend workshops on critical grant-management skills and responsibilities. SAA grantees submit
quarterly financial reports and regular programmatic performance reports that are reviewed by

BJA's Programs Office.

Additionally, BJA helped develop a reporting tool for Multijurisdictional Drug Task
Force performance measures and to provide technical assistance services to the task forces. The
reporting tool is designed to assist SAAs in gathering data from BJA-funded multijurisdictional
drug task forces. The tool was developed with extensive guidance and input from the field

through a series of focus group meetings which included SAA representatives,
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Multijurisdictional Drug Task Force representatives, and representatives of the National Narcotic

Officers’ Associations’ Coalition.

In addition, OJJIDP has made significant progress in expanding, implementing, and
collecting performance measures to determine the effectiveness of funded programs. OJJDP’s
performance measures require grantees to collect data about the percentage of youth who offend
or reoffend and who exhibit a desired change in behavior. The performance measures also
require grantees to provide information about whether or not they are using evidence-based

programming.

Not only has DOJ made strides in improving grants management skills, capabilities, and
meonitoring activities, but we have also made significant enhancements to improve service to the
grantee community, For example, OJP’s Grants Management System (GMS) is a fully-
automated, web-based, end-to-end paperless grants management system which allows OJP
grantees to process and manage their grants effectively and accurately. In order to meet the
needs of our grantee community, OJP developed the GMS on-line computer based training tool.
Deployed in May 2007, the tool provides grantees with a comprehensive curriculum to assist in
managing their awards through GMS. The training provides step-by-step instructions on how to
complete various tasks such as modifying the scope of their awards and submitting progress

reports. To date, the GMS on-line training tool has had over 100,000 hits.

In FY 2007, we deployed the Grant Closeouts module in GMS. The closeout module

ensures that OJP grants are closed out effectively and efficiently and that any remaining funds
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are deobligated within 180 days of the grant’s end date. This year, GMS was modified to
prohibit grantees from drawing down funds after the end of the 90-day closeout period, if the

grant has not already been closed.

To encourage OJP grantees to report programmatic progress in a timely fashion, in FY
2007 we implemented the funding freeze functionality within the GMS Progress Report module.
The module temporarily freezes payments to an award recipient who fails to submit a timely
progress report. After the award recipient submits a progress report and QJP approves it, the
GMS module makes the funds available for drawdown. This new GMS feature, which
complements the funding freeze for late financial status reports, has led to increased grantee

accountability and compliance with grant program reporting requirements.

OJP also is working closely with the Office of Management and Budget and the Grants
Management Line of Business (GMLOB) Consortium Service Providers. OIP continues to
explore with the Department of Education, one of the GMLOB Consortium Providers,
opportunities to partner and collaborate on shared services. We are hopeful that sharing system

services will result in cost savings.

OJP Accomplishments

The goal of the grant selection process and monitoring is to ensure that our federal funds
are spent wisely and have maximum impact. As you are aware, OJP provides approximately $2
billion annually to the criminal justice community and State, local and tribal law enforcement to

help develop the Nation's capacity to prevent and control crime, improve justice systems,

-13-
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increase knowledge about crime and related issues and assist crime victims. Over the last year,
OJP has experienced many successes and | would like to highlight just a few for the

Subcommittee.

OVC continues to play a critical role in supporting services and rights for crime victims
through its administration of the Crime Victims Fund (CVF). The Fund is supported not by tax
dollars but by fines and penalty assessments collected from convicted federal offenders. This
funding supports lifeline services to hundreds of thousands of crime victims annually though
formula grants to the States and territories for victim assistance and victim compensation.
Currently all States, the District of Columbia, the U.S. Virgin Tslands, and Puerto Rico have
established compensation programs for crime victims and provide funding to support State and
local organizations that provide direct services to crime victims. Funds awarded under OVC’s
victim compensation formula grant program supplement State efforts to compensate crime
victims. Funding under OVC’s victim assistance formula grant program helps States support
direct services to crime victims such as, crisis intervention, emergency shelter, criminal justice
advocacy, emergency transportation, and information and referrals. In FY 2008, OVC awarded
more than $480 million to State crime victim assistance and compensation programs. The States
use their victim assistance funds to award some 5,000 victim assistance grants annually to
domestic violence shelters, rape crisis centers, child abuse programs, and victim service units in
law enforcement agencies, prosecutors’ offices, hospitals, and social service agencies. In FY
2007, States reported providing direct services to over 4,116,600 crime victims using OVC

funds.
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To further the goal of long-term organizational capacity building for the victim services
field, OVC initiated and administers two innovative programs called Helping Outreach Programs
to Expand Grant Programs (HOPE). HOPE T and HOPE TI, which are aimed at faith-based and
community victim service providers and coalitions. HOPE I was launched in November 2002
after a series of nation-wide roundtable meetings among OVC, crime victims, and victim
advocates. OVC became aware of a growing body of grassroots, nonprofit, community- and
faith-based victim service organizations and coalitions that were not linked to mainstream victim

service programs.

Additionally, since 2002 OVC has administered funding specifically appropriated by
Congress to address the scourge of human trafficking within our own borders. Beginning in
2004, OVC has worked closely with BJA to provide grant funding for comprehensive services
and legal assistance for these victims and to catalyze the development of anti-human trafficking
law enforcement task forces to identify and rescue these victims at the local and State levels,
with close involvement of federal law enforcement. In this fiscal year alone, OVC will award
over $5 million to support service provision in three new jurisdictions, and to continue services
in existing locales. OVC also transferred over $1 million to its Training and Technical
Assistance Center in FYO08 to support the development and provision of state-of-the-art training
and technical assistance to both OVC-fund human trafficking victim service providers and BJA-
funded law enforcement task forces. OJP’s anti-human trafficking strategy is a complex one,
exemplifying the need for victim-centered multi-disciplinary, multi-jurisdictional responses to

address this emerging global crime.
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In addition to OVC activities, OJIDP awards millions of dollars in formula, block, and
discretionary grants that support State and community efforts to prevent and respond to
delinquency and child victimization and strengthen the juvenile justice system. One such
program is the Internet Crimes Against Children (ICAC) Task Force Program. The ICAC
program has created a network of State and local law enforcement cyber units that investigate
cases of child exploitation. Currently, all 50 states now have at least one ICAC task force and
there are 59 ICAC task forces nationwide. The ICAC task forces also work with other law
enforcement agencies within their States, so the impact of the program has spread way beyond

our grantees.

1n June 2008, OJIDP sponsored the National Youth Gang Symposium, which offered
innovative and successful gang prevention and intervention programs and strategies and
provided the latest information on youth gang activities and trends from top national experts. At
the National Youth Gang Symposium, OJIDP released Best Practices 1o Address Community
Gang Problems: OJJDP’s Comprehensive Gang Model which provides communities with

critical information to guide their gang prevention efforts.

We have enhanced the tools law enforcement officers have to recover missing children.
One example of this is the AMBER Alert system. As the National AMBER Alert Coordinator,
we expanded our base of partners and continue to work with States and communities to
strengthen plans. Today, all 50 states have AMBER Alert plans, and we expanded the network

into Indian Country. We partnered with the wireless industry to distribute AMBER Alerts
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through voluntary text messages. These accomplishments have assisted in the recovery of over

400 children and we continue to look for ways to improve the system.

OJP’s BIA also provides support and funding for law enforcement and criminal
justice initiatives nationwide. In FY 2008, BJA administered $466 million through
approximately 1,700 grant awards. One of BIA’s most significant accomplishments is the
Targeting Violent Crime Initiative (TVCI). Through TVCI, BJA administers 106 grants to 103
State, local, and tribal law enforcement agencies. Since February 2008, TVCI agencies have
reported 5,034 violent felony arrests; 2,751 guns seized; 374 gangs disrupted; and 50 gangs
dismantled. The TVCIis designed to create immediate support for jurisdictions suffering

increases in violent crime while encouraging adaptation of intelligence-led policing (ILP).

ILP, while a relatively new concept in the United States, was an outcome of British
efforts during the late 1990s to manage law enforcement resources efticiently and to respond
effectively to serious crime and is an example of how OJP is using research and statistics to
inform grant making decisions and assist the criminal justice community. ILP does not replace
the previous concepts of problem-solving policing, or community involvement and
neighborhood maintenance theories, nor police accountability and information sharing practices.
It builds on these concepts to keep pace with changes in society, technology, and criminal
behavior. Incorporating research findings and advances in information and communication
technology, ILP encourages greater use of criminal intelligence, attends to offenders more than
offenses, and offers a more targeted, forward-thinking, multijurisdictional and prevention point

of view to the business of policing.
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Some BJA ILP-related services, training, demonstration, and technical assistance

activities include:

BJA provides support for six Regional Information Sharing Systems (RISS). RISS
provides law enforcement with a crucial, secure venue for intelligence sharing as well

as a wide range of training, technical assistance, and equipment activities.

BJA provides terrorism prevention training and technical assistance to State and local
law enforcement agencies through its State and Local Anti-Terrorism Training
Program. Services under this program range from individualized briefings to 4-day

intelligence/investigation courses.

Through the Department of Justice Global Justice Information Sharing Initiative
(Global), BJA offers guidance on a wide range of information sharing policy issues.
The National Criminal Intelligence Sharing Plan and the Privacy Policy
Development Guide are two examples of Global’s work that directly support the ILP

approach. These documents and others are available at www it.ojp.gov/global.

Technology standards, such as the Global Justice XML Data Model, National

Intormation Exchange Model, Justice Reference Architecture, and CAD/RMS

Functional Specifications, provide a common vocabulary and framework for the
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justice system to share information over a variety of programs. For more information

on BJA's information technology initiatives, visit www.it.oip.cov.

e In accordance with the National Criminal Intelligence Sharing Plan and the National

Strategy for Information Sharing, BJA, in partnership with DOJ's Global Justice

Tnformation Sharing Initiative, the Criminal Intelligence Coordinating Council, the
U.S. Department of Homeland Security, the Program Manager for the Information
Sharing Environment, and the Major Cities Chiefs Association, has developed
recommendations to be used by law enforcement agencies to improve the process of
identifying, documenting, and analyzing of suspicious activity reports and the sharing

of that information with designated fusion centers.

o The National Criminal Intelligence Resource Center (NCIRC) website, which is
sponsored by BJA, contains information regarding law enforcement intelligence
operations and practices and provides criminal justice professionals with a centralized
resource information bank to access a multitude of criminal intelligence resources.
NCIRC is a secure website meant to serve as a “one-stop shop” for local, State, tribal,
and federal law enforcement communities to keep up with the latest developments in

the field of criminal intelligence

Another example of how research is used to better inform funding decisions is the

Strategic Approaches to Community Safety Initiative (SACSI). Through SASCI, U.S. Attorneys

coordinated multiagency efforts to clamp down on juvenile homicide and gun-related crime. Ten
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cities implemented the SACSI strategy. In each of these ten sites, local researchers helped
analyze problems and develop solutions. These researchers were involved in every stage of the
planning and assessment. An evaluation that NIJ released this past April showed that the SACST
strategy was effective. The sites showed dramatic decreases in the crimes they targeted. The
SACSI strategy became the basis of the Project Safe Neighborhoods Initiative, which is now

operating in all 94 judicial districts.

BJA also plays an important role in Project Safe Neighborhoods (PSN) Initiative by
administering some funding and training. National PSN training and technical assistance
partners have trained nearly 33,000 individuals in over 300 nationally-sponsored training events
across the nation who work to make our communities safer. Local PSN programs have
organized training for many thousands more. Overall, the Department has devoted

approximately $2 billion to PSN since its inception in 2001.

In 2008, BJA led several PSN Anti-Gang training sessions which provide comprehensive
anti-gang prevention, enforcement, and prisoner reentry training for State and local law
enforcement and related organizations. Approximately 160 law enforcement officers and
criminal justice practitioners attended the pilot training program in September 2007, which was
delivered by DOJ law enforcement agencies and other criminal justice professionals.
Intervention, prevention, suppression, and reentry strategies were presented, as well as a briefing
on national and regional gang trends, a community gang problem assessment, and tips for
working with cooperating witnesses and confidential informants. Due to the success of the pilot

program and the positive feedback and suggestions received from attendees, 12 Anti-Gang
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training sessions will be offered throughout 2008 and into 2009 at various locations across the
country. To date, DOJ and its federal and national partners have completed Anti-Gang training

for 1,851 sworn and non-sworn personnel.

In addition to BJA's activity, BIS plays a critical role in supporting criminal justice
programs. For example, BIS plays a critical role in sharing criminal justice information. In
2008, BIS awarded over $8 million to thirty-five jurisdictions to support the National Criminal
History Improvement Program (NCHIP). The NCHIP provides grants to States to improve the
accuracy, completeness and availability of the Nations” criminal history records which are used

for criminal justice and non-criminal justice background checks.

In 2008, BJS made thirteen awards to States totaling almost $3 million for the Stalking
and Domestic Violence Record Improvement Program. This program provides grants to States
to improve processes for entering criminal justice data regarding stalking and domestic violence

into local, State, and national crime information databases.

The work of BJS goes far beyond grants. Tn 2008, BIS released information on criminal
Justice topics in more than 15 reports or updates to statistical tables on the website. BIS plans to

release an additional 20 topical studies by year-end.

1n 2008, BJS also continued to implement the national data collection requirements of the

Prison Rape Elimination Act of 2003. BJS released Sexual Victimization in Local Jails Reported

by Inmates, 2007 and Sexual Violence Reported by Juvenile Correctional Authorities, 2005-
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2006. 1n 2008, BJS completed a study of mortality in local jails based on seven years of national
data collected under the Deaths in Custody Reporting Program, covering over 7,000 inmate’s

deaths. Findings are expected to be released later this year.

NIJ has also found ways to make a relatively small investment benefit law enforcement
agencies nationwide. One example is the National Missing and Unidentified Persons Initiative
(NamUs) www namus gov, which NIJ launched in 2007. When fully operational in 2009,
NamUs will provide a powerful tool for law enforcement, medical examiners and coroners,
victim advocates—and the general public—to search for matches between missing persons and
unidentified human remains records. NamUs is the first National online repository for missing
persons and unidentified dead cases. It will also provide central access to information from other

Web sites, State clearinghouses, and other important resources.

In June 2008, NIJ released the results of a five-city field study that looked at the efficacy
of performing DNA analysis on biological evidence collected from property crime scenes. The
DNA Field Experiment was a collaboration between NIJ and local law enforcement agencies—
police, crime labs and prosecutors—in five communities. The study found that when DNA
evidence was collected at property crime scenes suspect identifications and arrests doubled.
Further, the study found that DNA arrestees had double the number of prior arrests and double

the prior convictions as those arrested through traditional investigations.

In August 2008, N1J awarded five grants under the Postconviction DNA Testing

Assistance Program. The States receiving funding are Arizona, Kentucky, Texas, Virginia, and

22—
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Washington. However, we are looking for the impact to go beyond these five states, as
exonerating the innocent is a key component of the President’s DNA Initiative. N1J has
undertaken several new initiatives to increase understanding of and to assist States in obtaining
the resources they need to address postconviction issues. These include a rigorous review of the
exonerations of the wrongly convicted to better understand how eyewitness testimony, false
confessions, forensic science, investigative practices and other issues relate to wrongful
convictions; a workshop for law enforcement, prosecutors and defense attorneys, crime
laboratories and innocence-project advocates to help states understand how to apply for post-
conviction DNA funding; and an evaluation of post-conviction programs in two states to develop

“best practices” and assist in efficient post-conviction reviews and DNA analysis.

In June 2008, NIJ released an interim report from a blue-ribbon panel convened to study
in-custody deaths reported to be connected to the use of a conduced energy device (CED), such
as, but not limited, to the TASER®. In the report — Study of Deaths following Electro Muscular
Disruption Interim Report — the panel found that while the use of a CED is not risk free, there is
no conclusive medical evidence that indicates a high risk of serious injury or death from their
direct effects. Consequently law enforcement agencies should not refrain from using CED’s, so

long as they are used in accordance with accepted national guidelines.

In July 2008, N1J released a new performance standard for body armor, which includes
more rigorous testing and methods that expose body armor to temperature, humidity, and wear
and tear, prior to testing the performance. Performance standards ensure that commercially

available body armor, such as bullet resistant vests, provide a minimum level of protection. N1J
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has published standards for both ballistic and stab resistance of personal body armor for law
enforcement and corrections officers. The new standard is a major component in the
Department’s 2003 Body Armor Safety Tnitiative, established in response to concerns from the

law enforcement community about the effectiveness of body armor then in use.

CCDQ is another OJP component that helps States and local communities make the most
out of limited resources. CCDQ’s strategic three-pronged approach is comprised of direct grant
assistance, training and technical assistance, and program development through promotion of
partnerships and best practices. This approach provides a broad return on investment of federal

dollars that is unlike any other federal criminal justice program.

CCDO’s flagship program, the Weed and Seed initiative, is a community-based,
comprehensive multi-agency approach to public safety. There are currently 320 neighborhoods
across the country where Weed and Seed is being implemented. The Weed and Seed strategy
brings together federal, State, and local crime-fighting agencies, social service providers,
representatives of the public and private sectors, prosecutors, business owners and neighborhood
residents under the shared goal of weeding out violent crime and/or gang activity while seeding
in social services and economic revitalization. During FY 2008, $28 million dollars for new

Weed and Seed sites will be awarded.

In addition to providing direct funding for sites, CCDO also formally designates

Graduated Sites through an annual certification program. Now in its third year, there are

currently 88 certified graduated sites across 25 states and the Virgin Islands. Forty-six of these
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communities were newly certified during FY 2008. Graduated status is awarded to Weed and
Seed communities that wish to continue implementing their Weed and Seed strategy through
self-sustaining efforts. Although the sites no longer receive funds from CCDO, they maintain
their official affiliation with CCDO and receive advanced training and technical assistance. In
exchange, sites agree to continue reporting on their activities and outcomes. This data provides
CCDO with a rich source of information regarding program performance and successes beyond

the federal funding cycle.

Finally, OJP’s newest office, the SMART Office, recently established the Support for
Adam Walsh Act Implementation Grant Program in FY 2007 to assist communities in
developing and/or enhancing programs designed to implement the requirements of the Sex
Offender Registration and Notification Act (SORNA) which is Title I of the Adam Walsh Act.
In FY 2007, the SMART Office awarded more than $11 million to support various projects
across the United States. In F'Y 2008, the SMART Office will provide more than $4 million in
direct grant assistance to further these efforts along with continued support through training and

technical assistance.

Also in FY 2007, the SMART Office helped develop several web-based software
resources to assist jurisdictions in implementing the registry requirements of SORNA. These
resources were made available to jurisdictions in July 2008 and include the National Sex
Offender Public Registry Exchange Site; mapping and geo-coding in which jurisdictions will
have free services that will allow them to geo-code addresses to enable SORNA-required

geographic radius searches for sex offenders; a Community E-mail Notification System; E-mail
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Address Search System; and templates which tribes and federal territories can use to create a

unique tribe/territory-specific sex offender registry web site.

On July 1, 2008, the Attorney General released the final guidelines for SORNA. These
guidelines provide direction and assistance for jurisdictions in their efforts to meet the minimum
standards of the SORNA. The guidelines detail who must register as sex offenders, how long
they must register, the type of information they must disclose, how frequently and under what
circumstances they must update that information and how these requirements should be

enforced.

Conclusion

Through these and other efforts, Mr. Chairman, OJP is working to ensure the effective
use of grant funds, prevent fraud and abuse and measure the impact of the programs we fund.
This concludes my statement, Mr. Chairman. I would welcome the opportunity to answer any

questions you or Members of the Subcommittee may have.
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Mr. ScotrT. Mr. Sedgwick, we have had votes that are called, so
we are going to have to ask you to suspend at this point so we can
go vote. We will be back as soon as we can. There are two votes,
so it will be about 10 or 15 minutes.

The Subcommittee stands in recess.

[Recess.]

Mr. ScotrT. The Subcommittee will come back to order.

Mr. Sedgwick, do you have a concluding comment?

Mr. SEDGWICK. Let me begin by thanking you for your forbear-
ance, as I violated your time guidelines. I have got about a page
left, but I would happily have that read into the record and use the
Committee’s time

Mr. ScotT. Okay.

Mr. SEDGWICK [continuing]. To address the questions that you
have.

Mr. ScoTrT. Okay. Thank you very much. I now recognize myself
for 5 minutes of questions.

What have you published in terms of best practices and most
cost-effective approaches to juvenile crime?

Mr. SEDGWICK. The issue of juvenile crime is obviously one of
growing importance. I just noticed during your break that today
there is a news report on the declining age at which juveniles be-
come involved in violent crime. It is an issue that has taken consid-
erable attention for us in OJP.

One of the things that we have discovered and studied quite a
bit since 2006, when I was fortunate enough to be part of the 18-
city tour that went around the United States examining why crime
is increasing in some communities and decreasing in others—one
of the principal things that we learned was that for those commu-
nities that are experiencing increases in crime, it seems to be con-
centrated among youth.

So this is a very serious issue that we have identified and are
focusing on with a great deal of interest. There is clearly something
going on out there in our communities that has led a number of
people, at decreasingly young ages, to cross the line from commit-
ting property crimes into violent crimes. And that is an issue that
we are currently working on with a great deal of attention and em-
phasis.

Mr. ScotT. Do you have research to show what works and what
doesn’t work to reduce violent crime amongst juveniles?

Mr. SEDGWICK. Amongst juveniles? As I mentioned in my open-
ing comments, we have done extensive work recently in the Office
of Juvenile Justice and Delinquency Prevention to identify the
causes and correlates of increased violence, particularly among
young girls, juvenile girls.

Do we have a sufficient level of knowledge of what is causing the
changing nature of crime in the United States at this point? I
would have to say to you, “no, we don’t.” But that is a prime issue
on our research agenda to continue to look at, because quite frank-
ly this is a moving target. This is something that is changing under
our feet as we speak.

Mr. ScoTT. Do you have a list of initiatives that work and don’t
work?
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Mr. SEDGWICK. We have a number of best practices in terms of
gang violence, which predominantly occurs among juveniles. Those
have grown out of, for example, our funding programs and our
work in both the Bureau of Justice Assistance and the Office of Ju-
venile Justice and Delinquency Prevention.

BJA, of course, we have our G.R.E.A.T. program. And through ju-
venile justice we have a variety of programs and studies of best
practices to reduce juvenile

A number of initiatives that are dealing with gang violence, a
number of programs that are dealing with—prevention programs to
try to defer or delay the entry of juveniles into violence.

Mr. ScoTT. Do prevention programs reduce juvenile violence?

Mr. SEDGWICK. There are prevention programs that do work, yes.

Mr. Scort. Do we reduce juvenile violence by trying more juve-
niles as adults? Or do we increase juvenile violence by trying more
juveniles as adults? Not try some juveniles, try more juveniles.

Mr. SEDGWICK. I think that is a very difficult question to answer
as kind of a generalization. There very well may be types of crimes
and juveniles at particular ages that are still classified as juveniles
that are

Mr. ScoTT. Most of the studies that I have seen have concluded
that if you try more juveniles as adults, violent crime will go up.

Mr. SEDGWICK. I would be happy to review the state of the re-
search on that question and get back to you on that.

Mr. ScoTT. You mentioned sex offense registry. Does your sex of-
fense registry differentiate between who has to register and for
how long based on the seriousness of the crime?

Mr. SEDGWICK. Right now as I understand it, the SORNA guide-
lines are an attempt to bring a very wide variety of disparate sex
registry standards among the States up to a common Federal level.
And make sure that those sex offender registries are available
across State jurisdictions, so that an offender cannot escape ac-
countability or scrutiny by moving from one jurisdiction where the
offense was committed to another jurisdiction.

The actual particulars of what goes into getting one onto a sex
offender registry is a matter, as I understand it, of State law. And
so I can’t give you a jurisdiction-by-jurisdiction characterization of
how each jurisdiction operates its registry or operates the criterion
by which a person gets onto a sex offender registry.

Mr. ScOTT. And just very quickly, because my time is expiring,
the Deaths in Custody Act, have you subjected the information we
have gained from the Deaths in Custody Act to research to find out
what we can do to reduce deaths in custody?

Mr. SEDGWICK. The primary work that we have done at OJP on
deaths in custody has been the data collection effort, which has, as
you noted in your opening comments, identified where the charac-
teristics of—what are the characteristics on deaths in custody and
where they tend to happen most frequently. But also, on what the
nature of those deaths is.

You quite correctly identified that what we know now is a declin-
ing incidence of violent deaths in custody, particularly in prison
and jail. We are continuing to push forward on our attempt to get
better data from law enforcement on deaths that occur in the proc-
ess of taking persons into custody, which of course presents some
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unique challenges, as you and I have had the opportunity to dis-
cuss previously.

And I think one of the gratifying things about the collection of
data that we have done through OJP, and particularly through the
Bureau of Justice Statistics, is we have seen declining death rates,
except through illness.

Mr. ScoTT. You haven’t had research to help target why the re-
duction occurred or what we can do to continue the reduction?

Mr. SEDGWICK. Well, beginning to know where to do that re-
search depends on knowing what the nature of the——

Mr. ScorT. And we haven’t done this research yet, is that true?

Mr. SEDGWICK. Yes.

Mr. ScotT. Okay. Thank you.

Mr. Gohmert?

Mr. GOHMERT. Thank you.

Appreciate, Mr. Sedgwick, your being here. Appreciate your testi-
mony. There is no need for you to apologize for going over the allot-
ted time. We have the 5-minute rule and actually, when the bell
went off for us to go vote, my thought was, okay, we have got time
for him to do his 5-minute statement, and Chairman Scott and I
both get our questions in, and you will be done before we get to
voting. But when you went over twice as long for your allotted
time, it kind of ensured you had to come back—— [Laughter.]

And it also ensured that there would be more chances for other
Members to get here and have time to ask you questions. So I am
not the one that is being punished for you going overtime.

But I would like to ask you—you know, you spent time talking
about the formula—we know the formula and discretionary awards.
Can you tell me specifically the manner in which the formula is
calculated for the formula grants?

Mr. SEDGWICK. Well, it would depend on the program. Some for-
mula grants distribute funds according to the incidence and preva-
lence of particular types of crimes in a jurisdiction. And——

Mr. GOHMERT. How is the formula arrived at?

Mr. SEDGWICK. Well, the formula is very often specified in legis-
lation. And then what happens is, the Bureau of Justice Statistics
cooperates with the grant-making agency. Let’s use as an example
a program where funds are distributed on the basis of the crime
rate in a particular jurisdiction.

In cases like that, typically what happens is, let’s say the Bureau
of Justice Assistance will go to the Bureau of Justice Statistics and
say, you are statisticians, you guys know what the crime rate is in
particular jurisdictions or you can get access to that data through
the FBI's UCR program. So please go and calculate for us what the
crime rate is by jurisdictions that are eligible to apply for
funds

Mr. GOHMERT. Okay, but that goes into how you get the factors
to plug into the formula. I am still going back to the formula itself.
It seems that there is discretion even when the formula is specified
in legislation, that there is still discretion in how you go about ar-
riving at the information on exactly how to interpret the formula
itself to gather that information.
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Mr. SEDGWICK. Yes, though depending on how narrowly the stat-
ute is drawn, the discretion that we have to kind of come up with
a formula is more or less restricted. By and large

Mr. GOHMERT. Who actually makes that decision? Does the sec-
retary him or herself actually make that decision, or is it submitted
from a certain level within the department?

Mr. SEDGWICK. Typically when it is a question of the formula,
that precise definition of the formula, we don’t get directions for
the formula from outside of OJP. What we typically do is we will
read the legislation very carefully, the Office of General Counsel
will look through the legislation. And then the precise definition of
the formula is typically done by the agency that has responsibility
for administering the formula program.

So there are formula grants that are distributed, for example, by
the Office of Victims of Crime. They are responsible for coming up
with the formula. There are formula programs that are adminis-
tered by the Bureau of Justice Assistance. The director of the Bu-
reau of Justice Assistance would actually—in consultation with the
Office of General Counsel-—come up with the specific characteris-
tics of the formula that is applied, and so on.

So this is not a matter of someone outside the administering
agency saying, this is the formula you will use.

Mr. GOHMERT. Well, in deciding an award of competitive grants,
discretionary grants, does OJP look at how well States use their
formula funding before awarding those discretionary grants?

Mr. SEDGWICK. I am thinking about—being very close to the end
of the process of making grants for fiscal year 2008, I can’t think
of a situation where, in judging the appropriateness of a discre-
tionary grant, we would look or we have looked at a State’s experi-
ence with formula grants, for this reason: Very often, discretionary
grants are going to a different recipient than the formula grants
would go to.

So certainly we are concerned, when we make a discretionary
grant, the history of the recipient of that grant in terms of using
Federal funds appropriately. As far as formula grants go, which
are—what I am getting at is the question of how carefully we mon-
itor the use of formula awards or whether we simply kind of say,
“Well, the formula says we give these guys this much money,” we
give it to them and move on to other tasks. I want to reassure you
that we take the proper use of even formula awards quite seriously
and attach to formula grants special conditions that assure that
they are used appropriately.

Because there has been concern about the use of formula awards
in the past in ways that violate civil rights, we routinely to each
of our formula awards, as to all of our awards, include a letter from
our Office of Civil Rights about the expectations and the require-
ments of the proper use of Federal funds.

And on top of that, we also use grant monitors from our offices
that administer formula awards to visit the jurisdictions that re-
ceive formula awards and make sure that those funds are used ap-
propriately.

Mr. GOHMERT. Well, that is touching on my concern. My time has
expired, though. Let me just finish by saying that is part of my
concern. But part of my concern also, having been involved in a
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number of aspects of the judicial system and justice system, is that
sometimes the reason entities need funding is because they use it
so very badly.

And that there are indicators, perhaps, in formula funding use
that may be indications, yeah, it looks like they sure need discre-
tionary grants, because they blow their money and they waste it,
whether intentionally or negligently, use it inappropriately. And
that is a concern I continue to have and hope will be better mon-
itored.

Thank you. Yield back.

Mr. Scort. Thank you.

The gentleman from New York. Mr. Weiner?

Mr. WEINER. Thank you, Mr. Chairman.

What is the backlog of untested DNA kits in the Nation right
now?

Mr. SEDGWICK. I don’t have that specific information at my fin-
gertips, but I would be happy to get back to you with our current
count of:

Mr. WEINER. NIJ released some data on it in 2003. We haven’t
heard much since. Do you have any sense of whether another re-
port is going to be forthcoming?

Mr. SEDGWICK. I believe there is another report forthcoming, and
I will try to get you the information on when you can expect that.

Mr. WEINER. Does any of your staff have it handy, by any
chance?

Mr. SEDGWICK. I don’t believe anybody would have it with them
today.

Mr. WEINER. We recently, in the House, we authorized that they
be sent back and some language was included by Chairman Scott
requiring that we get that information more frequently. Part of the
problem with the backlog challenge is that localities and sheriffs’
departments, police departments, are reluctant to reveal it because,
frankly, it is not a great thing to be telling your citizens—we have
a lot of evidence that we haven’t had the opportunity, haven’t had
the funds, haven’t had the technology to analyze.

So I think if your office and NIJ don’t do it, frankly, it would be
very hard for anyone else to do it and make it very hard for us to
tackle the problem, notwithstanding the amount of money that has
gone into it.

Do you have any proof that points to the premise that the Fed-
eral effort to reduce the backlog, to get grants out into the States,
has been a success? I mean, do you have some data showing where
that money has gone, showing how many kits have been able to get
done? If you were to say—I mean, I think it is one of the successes
of Federal involvement in helping solve local crimes.

What would be some of the things you have, notwithstanding
your not having the number of outstanding rape kits? Are there
other things you can point to to say that hey, this is an example
of how we have gotten the Federal role in reducing the DNA back-
log and how it has worked in number of crimes solved, number of
kits you get in, anything like that?

Mr. SEDGWICK. I can tell you that in terms of the Coverdell pro-
gram grants, which are primarily focused on precisely the issue
that you have outlined, is funding State forensic capabilities so




42

that we reduce the backlog, while also at the same time maintain-
ing the kind of quality and integrity of forensic evidence that is
used not only to convict or hold accountable the guilty, exonerate
the innocent, but also increasingly using DNA evidence to address
the very natural anguish that families have over missing family
members.

Since fiscal year 2002, we have put out in the field $80 million
in funds through the Coverdell program, precisely to build capacity
and reduce backlog at the State and local level in forensic science.
I would like to get back to you with what the backlog was at the
beginning of the Coverdell program and what progress we have
be(ﬁl able to make in terms of reducing that backlog with the $80
million.

Mr. WEINER. And also, I would be interested, and maybe you
know this: Is it getting cheaper? Is it getting less expensive, is
technology making it possible to do more DNA tests per dollar?

Is it making it—are there advances that are going on as the Fed-
eral money primes the pump as there is more demand? Is it getting
less expensive—do you have some data on that, as well?

Mr. SEDGWICK. I will look into that for you and get back to you.

Mr. WEINER. That would be great. I think in one of the areas of
crime and law enforcement where people really do look at programs
through the lens of their own experience and certainly come to dif-
ferent conclusions, when it comes to DNA testing, the libertarians
see it as you have explained it, as a place to make sure that those
who are innocent of crimes are freed.

Those of us who believe very strongly in tough penalties for
crime, DNA is the way to get it done. For families, they look at
DNA testing as a way to try to solve cases and find justice for ones
that they haven’t had.

And we have had good consensus around here for the idea that
we need to increase the Federal role. The missing parts, though,
you have in your possession to some degree—you know, being able
to quantify.

And also being able to get to the next place, which are reticent
police departments and police agencies who we need to use carrots
and stick to say, you know what? You might not want to share
your data, but you have to now. Or here are some examples of best
practices that are used in one area that are not used in others, we
are going to require them.

In order to take that next step beyond just the funding, we need
some data to work with. And frankly, it has been very hard to come
by, and your office is marginally the only place that we are really
going to be able to get that kind of data.

Thank you, Mr. Chairman.

Mr. ScotT. Thank you.

And thank you, Mr. Sedgwick. We may have additional written
questions for you that we didn’t get to, and we will forward them
to you so that you can respond in writing.

Mr. SEDGWICK. Thank you very much, Mr. Chairman.

Mr. Scort. Thank you.

Mr. SEDGWICK. Members of the Committee.

Thank you.

Mr. Scott. If our next panel will come forward.
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The next panel is a group of expert witnesses who work with the
beneficiaries of OJP’s programs, and they are here to give us their
perspective and recommendations for improving OJP performance.

Our first witness will be Mr. Bill Piper, director of national af-
fairs for Drug Policy Alliance Network, an organization committed
to reducing problems associated with both drugs and punitive drug
policies. He is the author of a recent report, “A Four Pillars Ap-
proach to Methamphetamines: Policies for Effective Drug Preven-
tion Treatment, Policing, and Harm Reduction.”

His organization is experienced in the Byrne JAG program, and
the Drug Policy Alliance Mexico office received a $500,000 Byrne
discretionary grant in 2007 to conduct a statewide youth meth-
amphetamine prevention program. He has a bachelor’s degree in
economics and political science from Indiana University.

The next witness will be Pete Marone, chair of the Consortium
of Forensic Science Organizations. He is a member of the forensic
educational program accreditation commission for the American
Academy of Forensic Sciences and the National Academy of
Sciences committee on identifying the needs of the forensic science
community. He is also the director of the Virginia Department of
Forensic Science. He has a bachelor’s degree and master’s degree
in chemistry, each from the University of Pittsburgh.

The next witness will be Mr. Ronald Brooks, the national presi-
dent of the Narcotics Officers Association Coalition, representing
44 State narcotics officers’ associations with a combined member-
ship of over 60,000 law enforcement officers around the Nation. He
is a 32-year California law enforcement veteran, with 24 of those
being in drug, gang, and violent crime enforcement. He has been
the primary investigator, supervisor or manager for thousands of
enforcement operations and has written policies and procedures for
managing undercover operations and for managing informants.

Next will be Mary Lou Leary, former executive director, National
Center for Victims of Crime. During her career Ms. Leary has held
numerous positions with the Department of Justice, including act-
ing assistant attorney general for the Office of Justice programs
from February 2000 to September 2001. She now oversees the Na-
tional Center for Victims of Crime, which works directly with vic-
tims and with over 15,000 grassroots organizations to help victims
receive the information, support and resources they need to rebuild
their lives. She has a bachelor’s degree from Syracuse University,
a master’s degree from Ohio State, and a juris doctorate from
Northwestern.

The next witness will be Mr. Shay Bilchik, who is the research
professor at Georgetown Public Policy Institute, the former admin-
istrator of the Office of Juvenile Justice and Delinquency Preven-
tion, and the founder and director of the Center for Juvenile Jus-
tice Reform at Georgetown University. He participates in public fo-
rums and teaches courses on juvenile justice policy and practice to
students at Georgetown Public Policy Institute. He has a bachelor
of science degree from the University of Florida and a juris doc-
torate from the University of Florida Holland Law Center.

And our final witness will be Mr. Charlie Sullivan, from Citizens
United for the Rehabilitation of Errants, or CURE. CURE is a
grassroots organization dedicated to reducing crime through reform
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of the criminal justice system. CURE was instrumental in passing
a deaths in custody reporting act in the state of Texas in 1983 and
has worked with Members of Congress toward a national reporting
deaths in custody bill which became the Deaths in Custody Report-
ing Act of 2000. He has a bachelor’s degree from St. Mary’s College
and a master’s degree from Notre Dame Seminary, New Orleans,
Louisiana.

As T stated to the previous witness, all the witness statements
will be made part of the record in their entirety. I would ask each
of the witnesses to summarize their testimony in 5 minutes or less,
and you have the timing device at the table.

I understand, Mr. Bilchik, you have a time problem. So——

Mr. BILCHIK [continuing]. Flight at 2:20.

Mr. ScoTT. So we will take you first, out of order, so that you
can testify and make your plane, hopefully.

TESTIMONY OF SHAY BILCHIK, RESEARCH PROFESSOR,
GEORGETOWN PUBLIC POLICY INSTITUTE, WASHINGTON, DC

Mr. BiLcHIK. Thank you.

Good afternoon, Chairman Scott and Ranking Member Gohmert.

I appreciate the opportunity to be before you today to testify at
the oversight hearing for the Office of Justice Programs and the Of-
fice of Juvenile Justice and Delinquency Prevention, in particular.

As the founder and director of the Center for Juvenile Justice Re-
form at Georgetown University and former Administrator of the Of-
fice of Juvenile Justice and Delinquency Prevention, I have a tre-
mendous amount of interest in OJJDP’s leadership role on Federal
juvenile justice matters. In the testimony I submitted for today’s
hearing, I highlight six main areas of improvement for OJJDP:

One, realigning focus on the Juvenile Justice and Delinquency
Prevention Act, which I will call “the Act” from this point forward,
and its core protections; focusing on assistance to States; restoring
the comprehensive nature of the agency; engaging the juvenile jus-
tice field; increasing transparency; and six, developing the juvenile
justice workforce.

In my oral testimony I will focus on the core protections, field en-
gagement, and transparency.

OJJDP was created by the Act. Its purpose is to assist State and
local governments in preventing and encouraging accountability for
juvenile delinquency, as well as providing technical assistance, re-
search, training, evaluation, and the dissemination of information
on effective programs for combating juvenile delinquency.

The juvenile justice field and communities around the country
count on OJJDP to serve as a leader in supporting their efforts to
prevent and address delinquency. Unfortunately, in recent years
there has generally been a decreased level of activity and informa-
tion from OJJDP, including the amount of research created by the
agency and the number of conferences and convenings and
trainings focused on juvenile justice issues.

This lack of activity has been particularly concentrated around
issues surrounding the Act and its implementation. In this regard,
the office has shifted away from its core mission as established by
the Act to such a significant degree that it has effectively dis-
engaged from the field it is charged with serving.
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OJJDP first needs to refocus its efforts on youth at risk of becom-
ing involved or who are already involved in the juvenile justice sys-
tem and the Act’s core protections. The agency also must better
support States in their efforts to come into compliance with the
Act’s core requirements, including regularly updating regulations
through a rulemaking process designed to obtain feedback from the
States and other interested parties on specific implementation
issues.

Second, provide States with an updated compliance guide with
practical, specific information on what the Act’s provisions means
for the States.

Third, train individuals in State agencies to implement the Act.

And fourth, provide specific assistance and policy models to over-
come State barriers to implementing certain portions of the Act.

With regard to these duties, the office’s efforts have been less
than fully effective. First, although the office recently updated its
compliance guide, it is incomplete and it does not include provi-
sions on the most recent legislative iteration of the disproportionate
minority contact core protection that was updated back in 2002.

Second, there seems to be a diminished capacity within OJJDP
to work with States to train individuals and help guide State com-
pliance efforts.

Finally, the office has issued major policy changes in executive
memos that do not abide by the Federal rulemaking standards. As
the sole Federal agency providing leadership in the juvenile justice
arena, it is also critical that the office have the capacity to perform
a comprehensive set of functions, including gathering data; con-
ducting and disseminating research; identifying and disseminating
best practices; leading demonstration projects; providing training
and technical assistance; and promoting the expansion of effective
practices.

However, in recent years the office has declined in both capacity
and in stature. The agency has experienced a dismantling of its
functions over the past 8 years, along with significant decline in
staff and funding levels. For example, much of the research pre-
viously conducted by the office is now conducted by the National
Institute of Justice.

The juvenile justice field expressed great concern to OJJDP and
OJP about this change, with good reason. The change has resulted
in a less robust and targeted effort to develop new knowledge and
disseminate new research findings to the juvenile justice field. I en-
courage both Congress and the department to work to restore the
comprehensive nature of the agency, including a significant in-
crease in resources to bolster expertise and capacity within the of-
fice.

An additional area of concern is the office’s apparent unwilling-
ness to actively engage the field and juvenile justice stakeholders
across the Nation, including youth, parents, families, advocates, re-
searchers, policy makers, practitioners, and State and local govern-
ments, including State legislatures and governors’ offices. Open
and honest engagement with each of these groups is critically im-
portant, not only to promote forward movement in the juvenile jus-
tice community, but also to help develop expertise and align and
formulate priorities at the Federal level.
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This type of engagement has not taken place under the current
administration. While OJJDP has reached out to certain groups
within the juvenile justice field, its outreach has been too narrow
and has excluded much of the field from the work of the office.

For example, the office frequently formulates positions and prior-
ities at the Federal level without consulting with this more broadly
defined field. As a result, individuals or groups with significant ex-
pertise in the field who have opposing views or differing priorities
do not have input into these decisions. And the opportunity for the
office to make fully informed decisions for the broader field of juve-
nile justice is lost.

In addition, over the past several years, the office has had lim-
ited interaction with the juvenile justice field through the grant-
making process. Under the prior administration, grants from
OJJDP frequently went to knowledgeable and well-respected con-
tent experts in the juvenile justice field. Some of those people still
get those grants. However, in recent years, many of these very
knowledgeable experts and organizations have seemingly been cut
out of the grant-making process.

OJJDP is in a unique and critically important position of being
able to work collaboratively with juvenile justice stakeholders in
identifying issues facing juvenile justice systems and formulating
nationwide efforts to address them. However, in order to be able
to carry out these tasks, the office must be in contact with the very
diverse group of stakeholders representing the juvenile justice field,
and it is not.

Complicating the situation is that the current OJJDP leadership
has shown a lack of transparency in how it carries out its respon-
sibilities. Over the past 8 years, information from OJJDP has been
difficult to obtain on a variety of issues—from which States are uti-
lizing certain exceptions under the Act, to the office’s current prior-
ities.

This lack of transparency was evident in the most recent OJJDP
grant-making process, where several highly ranked and long-time
productive office grant applicants were passed over for lower
ranked applicants without a proven track record. It was and re-
mains unclear why the office selected lower-ranked applicants, and
on June 19th of this past year, the House Committee on Oversight
and Government Reform held an oversight hearing on this issue.

While the administrator has a certain amount of discretion in
managing the office, I believe it is the administrator’s duty to be
candid and clear about the priorities of the office and the criteria
being used to distribute taxpayers’ dollars through its grant pro-
grams. This lack of information, including failing to file an annual
report since 2005, and lack of clarity and transparency has made
it difficult for OJJDP to effectively engage States, subject matter
experts, and other stakeholders.

Members of the Committee, I would be glad to answer any ques-
tions.

[The prepared statement of Mr. Bilchik follows:]

PREPARED STATEMENT OF SHAY BILCHIK

Good morning Chairman Scott, Ranking Member Gohmert, and members of the
House Judiciary Committee’s Subcommittee on Crime, Terrorism, and Homeland
Security. Thank you for inviting me here today to testify at this oversight hearing
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on the Office of Justice Programs and the Office of Juvenile Justice and Delinquency
Prevention (OJJDP).

My name is Shay Bilchik and I am the Founder and Director of the Center for
Juvenile Justice Reform at the Georgetown University Public Policy Institute. Prior
to my current position, I served as President and CEO of the Child Welfare League
of America, the oldest and largest association of agencies that directly help abused,
neglected, and otherwise vulnerable children and their families. Prior to my tenure
at CWLA, I served as the Administrator of the Office of Juvenile Justice and Delin-
quency Prevention (“OJJDP”) at the U.S. Department of Justice.

BACKGROUND

OJJDP is the agency established by the Juvenile Justice and Delinquency Preven-
tion Act of 1974 (JJDPA) to lead the effort to address the public safety issues of
juvenile justice and child and youth victimization. In place since 1974, OJJDP is one
of several offices under the Office of Justice Programs (OJP) within the U.S. Depart-
ment of Justice (DOJ). Let me begin by noting that the focus of my testimony today
will be on those youth! whose behavior has brought them to the attention of the
justice system and not on children and youth who are victims of abuse, neglect, or
exploitation. While OJJDP has a significant role in preventing and ameliorating
child and youth victimization, and has maintained an effective focus on this area,
that focus has not been adequately maintained on issues related to juvenile delin-
quency, including efforts to prevent the involvement of youth in the juvenile justice
system. Unfortunately, this drift in OJJDP’s focus comes at a critically important
juncture for the juvenile justice field and an opportunity to drive juvenile crime to
lower levels is being lost.

First, the good news: today, youth crime and delinquency in the United States re-
main near the lowest levels seen in the past three decades.?2 In addition, youth com-
mit only a small portion of the nation’s crime.? These numbers are contrary to the
dire predictions of many “experts,” whose ominous warnings of a coming generation
of “super-predators” shocked many state legislators into abandoning the core prin-
ciples that have guided juvenile justice systems across the country for the last cen-
tury. Those principles, separating delinquent juveniles from hardened criminals,
treating youth as developmentally different from adults, and viewing young people
as being inherently malleable and subject to positive change in a rehabilitative set-
ting, are still fundamentally sound.

In addition, in the past decade we have learned a tremendous amount about what
works to prevent and reduce juvenile delinquency. From the growing body of re-
search on the development of the adolescent brain, to knowledge of effective, evi-
dence-based programs and practices, we now know significantly more about what
works in turning these young lives around and correcting their behavior than we
did a decade ago. Additionally, we have increasingly recognized the importance of
evaluating programs in order to enhance their effectiveness and foster replication,
and ensure that programs that don’t work are no longer funded.

While we celebrate these significant and positive developments, the juvenile jus-
tice field also faces urgent challenges, such as the over-reliance on detention and
incarceration as a response to juvenile crime; the continued detention of status of-
fenders despite federal prohibitions; pervasive racial disparities in the justice sys-
tem; and the increased placement of children at risk of abuse, sexual assault and
suicide in adult jails, despite the JJDPA’s intent to recognize the difference between
youth and adults involved in the justice system. Every year, juvenile courts handle
an estimated 1.6 million delinquency cases and the daily census of youth under age
18 who are incarcerated is 97,000. Many of these confined youth have committed
non-violent offenses and are highly amenable to the benefits of rehabilitative serv-
ices and supports provided in non-institutional home and community-based settings.
Additionally, some researchers estimate as many as 200,000 youth have their cases
processed in adult criminal court each year. As a result of increased prosecution of
youth in adult criminal courts in the states, the number of youth in adult jails has
increased so that, on any given day, an estimated 7,500 youth under the age of 18
are inmates in adult jails. This data represents both the lost opportunity to build
on the gains described above and the adoption of policies that according to the Cen-
ters for Disease Control and Prevention and OJJDP have actually contributed to in-
creases in crime.

1The term “youth” is used in this testimony to describe an individual under the chronological
age of 18 years.

2Recent data show a dramatic reduction in the rate and seriousness of juvenile delinquency
over the past ten to twelve years with juvenile arrests dropping a staggering 24%.

3 According to the FBI, youth under age 18 accounted for only 15.4% of all arrests.
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In my testimony today, I will highlight six main areas of improvement that
OJJDP should pursue: 1) realigning the agency’s focus to the JJDPA and its core
protections, 2) focusing on assistance to States, 3) restoring the comprehensive na-
ture of the agency, 4) engaging the juvenile justice field, 5) increasing transparency,
and 6) developing the juvenile justice workforce.

REALIGNING THE AGENCY’S FOCUS TO THE JJDPA AND ITS CORE PROTECTIONS

OJJDP was originally created by the JJDPA, which was first passed in 1974 and
most recently reauthorized in 2002. The purpose of the JJDPA, as outlined in the
legislation, is to assist State and local governments in preventing and encouraging
accountability for juvenile delinquency, as well as addressing juvenile delinquency
by providing “technical assistance, research, training, evaluation, and the dissemi-
nation of information on effective programs for combating juvenile delinquency.”

These purposes are carried out through several grant programs to States overseen
by the Administrator. Under Title II of the JJDPA, each State receives formula
grant money to support activity undertaken pursuant to the JJDPA and to comply
with its four core protections—jail removal, sight and sound separation, dispropor-
tionate minority contact, and the deinstitutionalization of status offenders. If States
are not in compliance with any one of the four core protections, a portion of the fed-
eral funding they receive can be withheld. In order to ensure the appropriate dis-
tribution of these federal funds, OJJDP monitors the States’ compliance with the
core protections.

The focus of the JJDPA was intended to highlight issues facing youth who are
at risk for becoming involved in or already involved in the juvenile justice system.
Recognizing the difference between youth and adults, the JJDPA also created
OJJDP as a separate agency to deal with issues facing youth involved in the juve-
nile justice system. Although the focus of the JJDPA is on the four core protections
mentioned above, it also establishes OJJDP as the lead federal agency on issues
being confronted by the juvenile justice field. These include, for example, providing
guidance on research-based programs to prevent delinquency, conditions of confine-
ment in juvenile facilities, combating substance abuse, and identifying and re-
directing youth with mental health disorders to appropriate agencies.

The current OJJDP has shown some focus on these types of issues. For example,
in the next several weeks, an OJJDP grantee is holding a think tank to evaluate
establishing a national recidivism measure. Unfortunately, over the past eight
years, there has generally been a decreased level of activity and information from
OJJDP in this regard, including the amount of research created by the Agency and
the number of conferences and convenings focused on juvenile justice issues. This
lack of activity has been particularly concentrated around issues surrounding the
JJDPA and its implementation.

As I believe any Administrator must do, OJJDP has chosen to focus on certain
issues facing the juvenile justice field more than others. This prioritization is only
natural given the Administrator’s wide range of responsibilities. However, OJJDP
has shifted away from its core mission as established by the JJDPA to such a sig-
nificant degree that it has effectively disengaged from the field it is charged with
serving. OJJDP needs to refocus the efforts of the office on youth at risk of becoming
involved, or already involved in the juvenile justice system, and the core protections
provided under the JJDPA.

FOCUSING ON ASSISTANCE TO STATES

One of OJJDP’s major duties is to partner with the States in implementing the
various provisions under the JJDPA. In addition to the broader support and engage-
ment of the juvenile justice field I address below, OJJDP does this in two ways.

First, OJJDP is to work with States to come into compliance with the JJDPA’s
core requirements. This process is to include 1) regularly updating regulations
through a rule-making process designed to obtain feedback from States and other
interested parties on specific implementation issues, 2) providing States with an up-
dated compliance guide with practical, specific information on what the Act’s provi-
sions mean for States, 3) training individuals in State agencies to implement the
Act, and 4) providing specific assistance and policy models to States to overcome
State barriers to implementing certain portions of the Act.

With regard to these duties, OJJDP’s efforts have been less than fully effective.
First, although OJJDP recently updated its compliance guide, neither the compli-
ance guide nor the agency’s regulations include provisions on the most recent legis-
lative iteration of the Disproportionate Minority Contact core protection, which was
last updated in 2002. Second, there seems to be a diminished capacity within
OJJDP to work with the States to train individuals and help guide State compliance
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efforts. Finally, OJJDP has issued major policy changes in executive memos that do
not abide by federal rule-making standards. For example, OJJDP recently issued
guidance on changes as to who could be considered an adult inmate, which re-
stricted States from keeping youth convicted in adult court in juvenile facilities up
to the State’s permitted extended age of juvenile jurisdiction. This guidance came
to States in memo form and gave States three years to comply, yet there was no
public notice or dialogue between the agency and the States.

OJJDP’s second duty related to the JJDPA is to work with the States to ensure
they remain in compliance with the JJDPA. In this light, OJJDP should be
partnering and working closely with the States to ensure that compliance monitors
are in place in each State with the capacity to effectively determine the State’s com-
pliance with the conditions placed on receiving juvenile justice funding—and ad-
dress problems as they arise. This need for compliance is especially important for
the youth served by the JJDPA. For example, the jail removal core protection re-
quires that youth in the juvenile justice system be kept out of adult jails and lock-
ups except in very narrow circumstances. One of the reasons for this provision is
that youth are 36 times more likely to commit suicide in an adult jail than in a
juvenile detention facility, particularly when they first arrive at an adult facility.

OJJDP should also be clear and timely in informing States when they are out of
compliance with the Act. Unfortunately, in this realm, OJJDP again falls short in
assisting States. Compliance monitors are currently required to visit sites or facili-
ties that fall under the JJDPA at least once every three years, but are not required
to monitor each facility or site every three years. This pattern can, and does, result
in a nine-year gap between visits to a particular facility—the time for a youth to
go from age 10 to 19. Additionally, it is not always clear—either to States or to the
public—which States are or are not in compliance with the JJDPA and which States
are meeting de minimus requirements or going above and beyond the requirements
listed in the Act. Finally, OJJDP has in two ways been inconsistent in determining
whether States are in compliance with the Act. First, the responsibility for deter-
mining State’s compliance has been changed frequently. Second, as these staff
changes have taken place, the criteria used and how the compliance determination
is made, has also changed. This has left some States in the difficult situation of
making a good-faith effort to comply with the Act, but having to meet changing
standards of what constitutes compliance.

Some of the difficulties OJJDP has experienced in helping States comply with the
Act stem from a lack of resources. In the last 7 seven years, federal juvenile justice
funding has decreased by 60% and the OJJDP operating budget has been reduced
90%—from $7 million in FYO01 to only $700,000 in FY0S8. This decrease in juvenile
justice appropriations is a major concern, but its impact has been exacerbated by
OJJDP not directing a more significant portion of its remaining resources towards
the compliance needs of the States. I would strongly urge OJJDP to more actively
partner with the States around compliance issues and make providing support to
the States as they work to implement the provisions of the JJDPA a more signifi-
cant priority—and request the appropriations it needs to fulfill the purposes on the
Act.

RESTORING THE COMPREHENSIVE NATURE OF THE AGENCY

As the sole federal agency providing leadership in the juvenile justice arena, it
is critical that OJJDP have the capacity to provide a full range of services needed
to carry out the roles discussed above. This requires that OJJDP be able to perform
a comprehensive set of functions, including conducting research and gathering data,
identifying and disseminating best practices and relevant information, leading dem-
onstration projects, providing training and technical assistance, and promoting the
expansion of effective practices in the field. Empowering OJJDP with the ability to
perform these functions is essential within an organizational entity as diverse in
focus as those found within DOJ as a whole.

However, in recent years OJJDP has declined in both capacity and stature. The
Agency has experienced a dismantling of its functions over the past eight years,
along with a significant decline in both staff and funding levels. This change has
been reflected in many of the areas in which OJJDP formerly had expertise being
moved to other agencies within OJP. For example, much of the research previously
conducted by OJJDP is now conducted by the National Institute of Justice. The ju-
venile justice field expressed great concern to OJJDP and OJP about this change.
That concern has proven to be well founded, as it has resulted in a less robust and
targeted effort to develop new knowledge and disseminate new research findings to
the field.



50

Finally, the past several Presidential budgets have called for the consolidation
and significant reduction of funding for juvenile justice programs supported by the
federal government. If enacted, this approach would create a single, discretionary
grant program providing less support to the states and local communities than cur-
rently provided. This is yet another example of how the current OJJDP has turned
away from both the young people and the field it was created to serve. This consoli-
dated grant program would also take money from specific grant programs designed
to address a range of critical, but specific issues and allow these grants to be distrib-
uted for use in targeting a wide variety of issues. This goes directly against the au-
thorization and creation of these specific grant programs, which were designed to
address specifically identified juvenile justice issues of importance to the juvenile
justice field.

I encourage both Congress and the Department of Justice to work to restore the
comprehensive nature of the agency, including investing significant resources to bol-
ster expertise and knowledge in the agency itself. This investment would help to
solve many of the issues identified above by reinvigorating the office and rebuilding
the capacity that established OJJDP in previous years as a pre-eminent federal
agency—one well equipped to serve juvenile justice stakeholders and the public.

ENGAGING THE JUVENILE JUSTICE FIELD

An additional area of concern is OJJDP’s apparent unwillingness to actively en-
gage the field and juvenile justice stakeholders across the nation. When I refer to
the juvenile justice field, I am referring to a broad range of groups, including youth,
parents, families, advocates, researchers, policymakers, practitioners, and State and
local governments, including State legislatures and Governor’s offices. The open and
honest engagement with each of the groups is critically important—not only to pro-
mote forward movement in the juvenile justice community, but also to help develop
expertise and align and formulate priorities at the federal level.

This type of engagement has not taken place under the current Administration.
While OJJDP has reached out to certain groups within the juvenile justice field, this
outreach has been too narrow in nature. In essence, the current Administration has
redefined the juvenile justice field in such a limited way, that much of it has been
excluded from the work of the office. For example, OJJDP frequently formulates po-
sitions and priorities at the federal level without consulting with this more broadly
defined field. As a result, individuals or groups with significant expertise in the field
who have opposing views or differing priorities do not have input into these deci-
sions and the opportunity for OJJDP to make fully informed decisions is lost.

In addition, over the past several years, OJJDP has limited interaction with the
juvenile justice field through the grant-making process. Under the prior Administra-
tion, grants from OJJDP frequently went to knowledgeable and well respected con-
tent experts in the juvenile justice field. These organizations were entrusted to pro-
vide research and other forms of support to OJJDP, assisting it in moving the juve-
nile justice community forward. These relationships, if reestablished, would help to
re-grow the expertise of this critically important office. However, in recent years,
many of these very knowledgeable experts and organizations have seemingly been
cut out of the grant making process.

OJJDP is in the unique and critically important position of being able to work
collaboratively with juvenile justice stakeholders in identifying issues facing juvenile
justice systems and formulating nation-wide efforts to address them. However, in
order to be able to carry out these tasks, OJJDP must be in contact with a very
diverse group of stakeholders representing the juvenile justice field. That work
should have been ongoing over the past eight years. It must certainly be renewed
immediately.

INCREASING TRANSPARENCY

As indicated above, a major concern under the current OJJDP leadership is the
lack of transparency in how the office carries out its responsibilities. Over the past
eight years, information from OJJDP has been difficult to obtain on a wide variety
of issues—from which States are utilizing certain exceptions under the JJDPA to
OJJDP’s current priorities. For example, last year, OJJDP began working on a juve-
nile justice initiative focusing on the health needs of youth in the juvenile justice
system. In partnership with the U.S. Surgeon General’s office, OJJDP invited ex-
perts for an all-day program on March 9, 2007 to discuss this issue and explore
ways to improve the system. Throughout this meeting the Surgeon General ex-
pressed concern about the issue and made a commitment to determine ways to bet-
ter provide health care for youth in the system. However, OJJDP later issued a doc-
ument stating that health care in juvenile justice facilities was not an issue of con-
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cern. This document clearly contradicted both the results of the summit and the
Surgeon General’s commitment to address this issue.

This lack of transparency also was evident in the most recent OJJDP grant mak-
ing process, where several highly ranked and long-time, productive OJJDP grant ap-
plicants were passed over for lower-ranked applicants without a proven track
record. Throughout the process, it was unclear why OJJDP selected lower-ranked
applicants and on June 19, 2008, the House Committee on Oversight and Govern-
ment Reform held an oversight hearing to examine the entire process.

While I understand that the Administrator has a certain amount of discretion in
managing OJJDP, I believe it is the Administrator’s duty to be candid and clear
about the priorities of the office and the criteria being used to distribute taxpayer’s
dollars through its grant programs. This lack of information, clarity and trans-
parency has made it difficult for OJJDP to effectively engage States, subject matter
experts, and other stakeholders, thereby limiting the input they otherwise would
provide.

Finally, under the JJDPA, the OJJDP Administrator is required to submit an an-
nual report to Congress. This report must contain annual data on youth involved
in the juvenile justice system, as well as how the funds under the Act are being
spent, whether the State’s plan is in compliance with the Act, and an evaluation
of the programs funded under the JJDPA and their effectiveness in reducing the in-
cidence of juvenile delinquency, particularly violent crime, committed by juveniles.
However, since 2005, OJJDP has not issued this annual report. The failure of the
office to provide this annual “status report” has inhibited the ability of Congress and
other interested parties to understand and assess the activities and priorities pur-
sued by OJJDP over the past year.

I strongly encourage the OJJDP Administrator to take immediate and concrete
steps to increase the agency’s transparency. These steps could include making docu-
ments such as JJDPA State plans and OJJDP’s grant making documents publicly
available on the agency’s website. In addition, Congress should conduct oversight to
ensure that OJJDP submits its required annual report.

DEVELOPING THE JUVENILE JUSTICE WORKFORCE

The final area of focus I encourage OJJDP to pursue, is the juvenile justice work-
force. It is this workforce that carries out the intent of the JJDPA and the work
undertaken each day with our youth in the system. It is a group of dedicated, but
too frequently poorly supported workers—intake, caseworker, court, probation and
parole, detention and correctional facility, as well as legal and judicial staff. This
workforce is spread across public and private agencies (private agencies contract
with states and localities to carry out the state and local public agencies’ respon-
sibilities).

We have seen a poor track record in the recruitment and retention of this staff,
similar to what we have seen in other child serving areas, such as child welfare.
They too often are paid too little, inadequately trained, given too few of the tools
they need to do their work, poorly supervised and given unreasonably high work-
loads. Efforts need to be made through the JJDPA to further support and profes-
sionalize this workforce. This can de done through adoption of programs that sup-
port workforce development in partnership with the states, as is done in child wel-
fare through Title IV-E. This would allow for the development of State agency/uni-
versity partnerships to be partially federally supported in providing entry level and
in service training for juvenile justice staff. It would also allow for recruitment part-
nerships between state agencies and universities to help identify and support the
development of a career track for students interested in working with youth and
families involved in the juvenile justice system. This career track would include in-
ternship experience and tuition subsidies for any student who commits to work in
a juvenile justice agency within the state for a minimum period of time. Time and
again we hear from young people in the juvenile justice system who succeed in turn-
ing away from crime, that what made the difference was a connection to a person
in the system—a caseworker, probation officer, lawyer, or judge, who had a profound
impact on their life. While the juvenile justice system certainly needs to utilize re-
search-based programs and practices, it also needs a strong workforce to implement
those programs in order to be successful. This workforce, plagued by heavy work-
loads and high turnover rates, needs to be better supported to do its life changing
work. When we think of the severe problems recently plaguing the juvenile correc-
tional system, e.g. in Texas, California and Indiana, we can better understand how
strengthening the workforce is a key strategy to safeguarding our youth.
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SUMMARY OF RECOMMENDATIONS

In summary, I provide the following recommendations related to the operations

of OJJDP:
e Enhance OJJDP’s focus on the implementation of the JJDPA and its core re-

quirements;
Significantly increase OJJDP’s support to States to come into and stay in
compliance with the JJDPA, including the provision of additional training
and technical assistance;
Restore the expertise and capacity of OJJDP to carry out the broad range of
tasks it is required to perform;
Actively engage the wide range of individuals, organizations, and entities
with expertise in the juvenile justice field to support OJJDP in establishing
its positions and priorities and in carrying out its responsibilities;
Significantly increase the transparency of OJJDP with the juvenile justice
field and the public;
e Take concrete steps to strengthen the juvenile justice workforce so it is better

equipped to serve the youth in its care and provide for the public’s safety.

The adoption of these recommendations would contribute significantly to strength-
ening OJJDP and improving our nation’s juvenile justice system. The improvements
that would flow from them would not only provide much-needed help to youth and
families struggling in the system every day, but benefit society as a whole by help-
ing to reduce juvenile delinquency and putting our most challenged and challenging
young people on a path to becoming law abiding and contributing members of our
society. Ensuring that these recommendations are adopted, therefore, is essential—
and doing so will require strong leadership at OJJDP and oversight from Congress.

Chairman Scott, Ranking Member Gohmert, and Members of the Committee,
thank you again for the opportunity to provide input on the operation of this vitally
important federal agency. I look forward to working with the Committee through
the Center for Juvenile Justice Reform at Georgetown University as your work pro-
ceeds.

Mr. ScorT. Thank you.

Do you have any questions you would like to ask Mr. Bilchik at
this point?

Mr. GOHMERT. Well, I am curious. I agree with you, there needs
to be a good deal more transparency. But I am curious. I mean, you
come down pretty hard on the agency, and yet you note in your
own statement that delinquency in the U.S. remains near the low-
est levels in three decades. Do they get any credit at all, any mod-
icum of—

Mr. BILCHIK. Sure they do. I think they have done a lot of good
work. The problem I have, Mr. Gohmert, is that I am looking at
taking juvenile crime down even lower. And so, when we hit 2000,
2001, we had seen this tremendous decrease in juvenile crime. We
had a chance, if the office kept its eye on the ball, of driving it even
lower. And it has just taken its eye off the ball.

It has moved its focus in different directions and hasn’t listened
to the field and said, “Wait a second. We have gotten good results.
Why wouldn’t we continue them?”

Mr. GOHMERT. Your statement obviously—your written state-
ment is a lot longer and you give us more information. But is there
something you could point to specifically where they have had suc-
cess, so maybe that is an area we can build as well?

Mr. BiLcHIK. Sure. I would like to comment on that.

I think in the area of gangs, I think the office has stayed focused.
I think they have tried to build on the prior research and the dem-
onstration programs that took place. And I think the office should
be commended for that kind of work.
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I think they are trying to convene some work around measure-
ments of recidivism, and that is also good work. But we need to
take that and multiply it about 20-fold to get the kind of robust
?girllda this office should reflect in representing the juvenile justice
ield.

Mr. GOHMERT. Anything else you would like to add? With regard
to the transparency, you see the difficulty we have in a hearing like
this, where we get 5 minutes to ask questions. And it is not exactly
a difficult grilling when you are limited to 5 minutes.

Mr. BiLcHIK. I agree with you.

Mr. GOHMERT. We appreciate any further written input you
might have, suggestions, and——

Mr. BiLcHIK. I found, Mr. Gohmert, that when I was appearing
as a witness, the best way that you got information from me when
I was in charge of the office was through your follow-up questions.
Because it gave you a chance to explore these issues in greater
depth and really cultivate that kind of dialogue with the office.

Mr. GOHMERT. You are talking about questions in writing

Mr. BILCHIK. Yes.

Mr. GOHMERT. I agree. It is our most effective way of getting in-
formation. If we get responses.

Mr. BILCHIK. I guarantee you I responded very promptly to those
questions with the—fear of God.

Mr. ScorT. Professor Bilchik, is there a consensus in the juvenile
Jiustic;z community as to appropriate strategies to reduce gang vio-

ence?

Mr. BiLcHIK. I think there is a growing consensus around gang
prevention and gang intervention. And it really is reflecting a bal-
anced approach. I think there have been some very good efforts un-
dertaken—in Boston a number of years ago, recently in Chicago—
balancing a crime suppression approach with a prevention ap-
proach.

So if we are going to lock up the gang leaders, we need to pull
away the middle-range, lower-range gang members into positive ac-
tivity. You don’t have to have that balance in attacking gangs—and
this is what the research has shown—there was a great work in
Boston done 8, 9 years ago through the 10-Point Coalition.

Go into the street. Make sure you are working with law enforce-
ment, U.S. attorneys, local prosecutors. Lock up the gang leaders.
But give those other gang members something to turn to.

And then the wannabes at the front end of the system, give them
prevention programs that they can turn to. Gangs turn a positive
youth development frame on its head. They give skills; they give
opportunities to use skills; and they give recognition and safety. We
as a society need to do that for our youngest members of the com-
munity who might turn to gangs.

Mr. ScorT. Within the community, I am sure the community rec-
ognizes that we already lock up more people in the United States
than anywhere on earth, and some communities it is 10, 20 and 40
times higher than the international average. Is there any other
people in the juvenile justice community that think we are not
locking up enough people?

Mr. BiLcHIK. I imagine there are an isolated few who believe we
should be locking up more. The consensus opinion is that we are
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locking up too many, that we are locking up mid-level offenders
who do not need to be put into institutions and could be treated
in community-based programs. And we should be saving those in-
stitutional beds for the very worst offenders.

This goes back to your question, Mr. Scott, about transfers, and
the thought that somehow if we transferred enough kids who were
the bad kids into the criminal justice system, we would reduce
crime.

And the research is clear—from the Centers for Disease Control
and, a recent report issued by OJDDP itself, another thing for
them to be commended about—that if you transfer young people
into the criminal justice system, you will accelerate recidivism, it
will happen with more serious crime and more frequent. This is the
trifecta of bad criminal justice policy. That is strong research with
clear findings.

Mr. ScoTT. And if we increase the number, we would be talking
about the marginal ones that are not now treated as adults, which
would be a virtual certainty that you would increase the violent
crime rate.

Mr. BILCHIK. I believe so. I sit here as an ex-prosecutor for 16
years. I know what those most horrific offenders look like, and I
know that we need to protect our communities from them. But
there are far too many people in those beds.

Mr. ScorT. And in just about every community already, those
kinds of offenders are already treated as adults.

Mr. BiLCcHIK. Many of them are treated as adults, Mr. Scott, and
yet then the juvenile justice system in many communities has been
set up in a way with extended jurisdiction to also work with those
young people.

Mr. Scort. Thank you.

Mr. GOHMERT. You had mentioned the security, safety training
that so many in gangs get from the gangs, and I have heard in so
many criminal cases when you get down to sentencing, “This is my
family. I have no father. They took me in. They made me feel like
I had a family.” So aren’t there other socioeconomic factors that
come into play that are not necessarily addressed by the Justice
Department or any agency below that?

I know 40-plus years ago, Congress felt sorry for poor single
women trying to raise kids with deadbeat dads. So we started giv-
ing them checks. And so for 40 years we paid people to just have
as many kids as you can out of wedlock, and it seems that there
are conditions there that we have helped spurn that perhaps might
need looking at as well.

Mr. BiLCHIK. I think you raise a really excellent point. One of the
hallmarks of the office in the 1990’s and continuing to a certain de-
gree more recently is the work around risk and protective factors,
and the cause and correlates research that the prior witness talked
about. You can’t attack this problem in a silo. You need to be work-
ing with—and the office has worked with the educational system,
the child welfare system, the social services system—that all those
systems have to use that approach and work together.

The office, through its Title V program and through that cause
and correlates research, traditionally has invested resources in how
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to use that multi-system stakeholder group in attacking those
issues way upstream. The office is to be credited for that.

But as we mention the cause and correlates, when I talk to the
cause and correlates researchers, they are telling me that their re-
sources from the office are being diminished, that they are being
phased out. And that is taking the eye off the ball and not getting
the work done the right way.

Mr. GOHMERT. Thank you, Professor.

Thank you, Chair.

Mr. BiLcHIK. Thank you.

I apologize to people for hijacking the agenda here and going
first.

Mr. ScotT. We resume with Mr. Piper.

STATEMENT OF BILL PIPER, DIRECTOR, OFFICE OF NATIONAL
AFFAIRS, DRUG POLICY ALLIANCE NETWORK, WASHINGTON,
DC

Mr. PipER. Thank you.

I would like to talk broadly about some of the structural and in-
stitutional problems with the Byrne JAG program. The Byrne pro-
gram is set up in a way that unintentionally rewards failure. Byrne
grants are distributed to States in part based on whether or not
their crime rates are increasing.

Now this makes sense intuitively, because it is based on need,
but it also turns a merit on its head. States that fail to enact effec-
tive crime prevention policies are actually rewarded with more
money the following year, while States that adopt effective policies
that reduce crime are punished by losing Federal aid.

Moreover, many of the program’s performance measures are in-
adequate, measuring largely bureaucratic statistics, such as how
many specialized gang units are in operation, how many warrants
are being served, how many people are being arrested, et cetera.
And this ignores effectiveness and creates incentives for States just
to play a numbers game.

This is especially the case when it comes to drug law enforce-
ment, where law enforcement officers can be placed under enor-
mous pressure to arrest as many people as possible, as quickly as
possible, even if it is just for minor drug offenses. Or incentive
structures combined with pressure from elected officials creates an
environment in which focusing on major traffickers is difficult,
while focusing on lower-level or non-violent drug offenders is en-
couraged.

Additionally, counter-productive performance measures can lead
some officers to cut constitutional corners. We have seen scandal
after scandal of good officers doing bad things, in part to meet for-
mal or informal warrant and arrest quotas. Fabricating—raiding
homes to false evidence, lying to judges, planting evidence—for in-
stance, the rush to make a quick arrest and seizure led to the
shooting death of 92-year-old Katherine Johnson in Atlanta last
year. I know the Subcommittee had hearings on that scandal ear-
lier this year.

Now, this incentive structure is troubling where talking about
city, State and Federal law enforcement. It is especially troubling
when it comes to regional narcotics tasks forces. Their cross-juris-
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dictional operations and ability to perpetuate themselves through
acts of forfeiture and Byrne funding make them less accountable to
local taxpayers and governing bodies.

The most notorious Byrne task force-related scandal, of course,
is the Tulia, Texas scandal, where dozens of African American resi-
dents were arrested and wrongfully sentenced to decades is prison,
even though the only evidence against them was the
uncorroborated testimony of one white undercover officer with a
history of lying.

In Herne, Texas, the judge found that a regional narcotics task
force that was Byrne-funded routinely targeted innocent African
Americans as part of an effort to drive Blacks out of the majority
White town. Both of these scandals are somewhat dated, but they
remain powerful symbols of a Byrne grant system that is yet to be
reformed, and also both subjects of major motion pictures that will
be in theaters soon.

In the wake of numerous Byrne-related scandals, Texas imple-
mented a set of reforms that are models for Federal reform. The
State eliminated all Byrne grant funding to a regional narcotics
task force, passed legislation prohibiting anyone from being con-
victed of a drug offense based solely on the uncorroborated word of
an undercover informant, and adopted new statewide performance
measures.

Instead of grading narcotics officers on how many warrants they
serve and how many people they arrest, Governor Peary is grading
them on how well they disrupt and dismantle dangerous crime or-
ganizations. Gathering intelligence and building connections takes
a precedent over arresting low-level offenders.

The Texas Department of Public Safety reports that drug arrests
have fallen by more than 40 percent, but their drug seizures have
more than doubled. Congress should work with the Office of Justice
programs to develop similar performance measures for Byrne-fund-
ed operations. I would recommend that it also pass H.R. 253, the
No More Tulias Act, which would encourage States to adopt some
of the Texas reforms.

At a minimum, Congress should require any local or State law
enforcement entity receiving Byrne money to document its arrests
and traffic stops by race and ethnicity. But also it would be ex-
tremely useful to researchers if Congress created a searchable pub-
lic database detailing where exactly Byrne grant money is going
and what it is being used for. This could be similar to the earmark
database that Congress has created.

Finally I would just add that Congress should set a new bottom
line for U.S. drug policy more broadly. One way of doing that would
be requiring Federal agencies to set short and long-term objectives
to reduce the problems associated with both drugs and punitive
drug policies. So to get at looking at both reducing drug use and
drug overdoses and HIV AIDS from injection drug use, but also get
at reducing racial disparity, the number of people who can’t vote
because of felony conviction, etc.

Thank you.

[The prepared statement of Mr. Piper follows:]
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PREPARED STATEMENT OF BILL PIPER
INTRODUCTION

The Edward Byrne Memorial Justice Assistance Grant Program was created in
1988 in a slightly different form, and under a slightly different title, to provide fed-
eral crime prevention grants to states. It was named in memory of Edward Byrne,
a New York City police officer gunned down by thugs. The program has provided
billions of dollars to local and state law enforcement, as well as drug courts, juvenile
justice programs, and other crime prevention initiatives. In recent years, however,
the Byrne Grant Program has been criticized from groups across the political spec-
trum.

Sentencing reform advocates have accused it of fueling the rapid growth in the
number of nonviolent Americans behind bars, and note that as long as states do not
have to pay the full cost of their criminal justice system they will never have to con-
sider alternatives to incarceration. Civil rights leaders warn that the Byrne Grant
Program is perpetuating racial disparities and civil rights abuses. A growing num-
ber of critics on both the left and right question why the federal government is pay-
ing for day-to-day local law enforcement activities that states could pay for them-
?elv&esdwhile other federal needs, such as health care and border security, go under-
unded.

Dozens of civil rights and criminal justice reform groups have urged Congress to
reform the Byrne Grant Program, including the ACLU, the Brennan Center, the Na-
tional Association of Blacks in Criminal Justice, the National Black Police Associa-
tion, NAACP, and National Council of La Raza. At least four leading conservative
organizations want to go further and completely eliminate the program, including
the American Conservative Union, Americans for Tax Reform, Citizens against Gov-
ernment Waste, and the National Taxpayers Union.

The Bush Administration has been extremely successful in cutting funding to the
program, slashing it by hundreds of millions of dollars. There is a bipartisan con-
sensus in Congress, however, that these cuts have been far too steep and come far
too quickly, and momentum is building to completely restore funding to the pro-
gram. Given the state of the federal budget, it may be impossible to significantly
increase funding to the program any time soon. In any event, it is imperative that
Congress pass legislation fixing the program’s many faults. Because of the size of
the Byrne Grant program and the number of local and state law enforcement agen-
cies that depend on it, Congress has an enormous opportunity to use the program
to bring about change across this country.

GENERAL PROBLEMS WITH FEDERAL LAW ENFORCEMENT SUBSIDIES TO THE STATES

Some of the Byrne Grant Program’s problems stem from inherent problems with
federal subsidies to local and state law enforcement. For instance, a recent report
by the Justice Policy Institute (JPI), titled “The Vortex: The Concentrated Racial
Impact of Drug Imprisonment and the Characteristics of Punitive Counties”, found
that the more money counties had to spend on law enforcement the more nonviolent
drug offenders they imprisoned, and the more likely it was that those imprisoned
were disproportionately people of color.

Greater county jail admission rates for drug law offenses were associated with
how much was spent on policing and the judicial system, higher poverty and unem-
ployment rates, and the proportion of the county’s population that is African Amer-
ican. These relationships were found to be independent of whether the county actu-
ally had a higher rate of crime or drug use. For example, although Rockingham
County, NH, has a larger percent of its population reporting illicit drug use, Jeffer-
son Parish, LA, sent more people to prison for a drug offense at a rate 36 times
that of Rockingham.

Phillip Beatty, co-author of the JPI study, concluded: “Laws—Ilike drug laws—that
are violated by a large percentage of the population are particularly prone to selec-
tive enforcement. The reason African Americans are so disproportionately impacted
may, in part, be related to social policy, the amount spent on law enforcement and
judiciary systems, and local drug enforcement practices.”

The United States ranks first in the world in per capita incarceration rates, with
5% of the world’s population but 25% of the world’s prisoners. The U.S. locks up
more of its citizens on a per capita basis than China, Cuba, Mexico, Russia or any
other country in the world. The racial disparities are even more startling. Black
Americans are incarcerated at a rate approximately six times greater than that of
whites. The U.S. now incarcerates more black men on a per capita basis than South
Africa at the height of Apartheid. Congress should have hearings examining what
role, if any, federal funding has played in driving overincarceration, and how federal
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grant programs can be used to encourage alternatives to incarceration and reduce
racial disparities.

STRUCTURAL PROBLEMS WITH THE BYRNE JUSTICE ASSISTANCE GRANT PROGRAM

There are at least three structural and institutional problems with the Byrne
Grant Program:

Creating an Unhealthy Culture of Dependence

The program was established to provide four-year grants to encourage innovation.
For example, Dallas’ first drug court was paid for with a Byrne grant; then the
county took over the funding of the program when the grant ran out. Narcotics task
forces, however, were never subject to the four-year limit, and the limit was elimi-
nated for all programs in the last Congress. It is worth investigating whether that
was a good idea. Criminal justice decisions on which crimes to prioritize and which
crime prevention strategies to utilize should be based on what is best for public safe-
ty and not what is needed to continue receiving federal money.

Rewarding Failure

Byrne grants are distributed to states, in part, based on whether or not crime
rates are increasing. This has intuitive appeal because it is based on need, but it
turns merit on its head. States that fail to enact effective crime prevention policies
are rewarded with more money, while states that adopt effective policies that reduce
crime are punished by losing federal aid.

Perpetuating Poor Performance Measures

The performance measures the Office of Justice Programs uses to judge the Byrne
Grant Program are troubling and in many ways counter-productive. Some make
sense, like computing how many offenders successfully complete alternative to in-
carceration programs. Most, however, measure bureaucratic statistics like how
many new gang units are in operation, how many warrants are being served, and
how many people are being arrested. These criteria not only fail to measure effec-
tiveness, they provide dangerous incentives for states to play a numbers game.

This is especially the case when it comes to drug law enforcement. Because the
amount of funding that narcotics task forces receive is often formally or informally
based on how many people they arrest, individual officers are under enormous pres-
sure to make a large number of arrests, even if they are just for minor offenses.
In fact, narcotics task forces that focus on major traffickers actually risk losing fed-
eral funding because they have fewer arrests to report than those that focus on low-
level offenders who are easier to catch and far more plentiful.

The FBI's 2007 Crime in the United States Report, released this week, found that
law enforcement made more than 1.8 million drug arrests last year. 83% of those
arrests were for simple possession. 775,000 were for nothing more than possession
of small amounts of marijuana for personal use. These arrests pad the official re-
ports, but do nothing to stop major traffickers or reduce the problems associated
with substance abuse.

This perverse incentive structure also encourages law enforcement officers and in-
formants to cut constitutional corners. We see in scandal after scandal good officers
doing bad things to meet warrant and arrest quotas. Fabricating informants, raiding
homes on false evidence, lying to judges, and planting evidence—anything to in-
crease the numbers.

For instance, look at the recent shooting death of 92-year-old Kathryn Johnston
in Atlanta. Blinded by misinformation that her house contained illegal drugs, police
officers fabricated evidence to obtain a warrant, shot and killed her in a botched
military-style raid, and then planted drugs when they realized she was innocent.
Federal prosecutor David Nahmias told The New York Times:

“The [Atlanta] officers . . . were not corrupt in the sense that we have seen be-
fore. They are not accused of seeking payoffs or trying to rob drug dealers or
trying to protect gang members. Their goal was to arrest drug dealers and seize
illegal drugs, and that’s what we want our police officers to do for our commu-
nity. But these officers pursued that goal by corrupting the justice system, be-
cause when it was hard to do their job the way the Constitution requires, they
let the ends justify their means.”

Corrupting the justice system, however, is what happens when policymakers tie
budgets, promotions, and salaries to statistics like arrests and seizures. As the plea
agreement in this case made clear, the Atlanta officers cut corners in order to “be
considered productive officers and to meet [the agency’s] performance targets.” This
is a story one hears in state after state. It is not publicly known if Atlanta used
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federal Byrne Grant money to pay for the raid, but bad performance measures have
become widespread and are generally instituted from the top down.

REGIONAL NARCOTICS TASK FORCES

In addition to looking at structural problems with the Byrne Grant Program, Con-
gress should look at the problems associated with some of the entities it funds. In
particular, it should hold hearings on the program’s funding of hundreds of regional
narcotics task forces around the country. These task forces, which lack very little
state or federal oversight and are prone to corruption, are at the center of some of
our country’s most disturbing law enforcement scandals. Connecting these task
forces to HIDTAS or other regulated entities might significantly reduce the prob-
lems associated with them.

The most notorious Byrne-funded scandal occurred in 1999 in Tulia, Texas where
dozens of African-American residents (representing nearly half of the town’s adult
black population) were arrested, prosecuted and sentenced to decades in prison,
even though the only evidence against them was the uncorroborated testimony of
one white undercover officer with a history of lying and making racial epithets. The
undercover officer worked alone, and had no audiotapes, video surveillance, or eye-
witnesses to corroborate his allegations. Suspicions arose after two of the defendants
were able to produce firm evidence showing they were out of state or at work at
the time of the alleged drug buys. Texas Governor Rick Perry eventually pardoned
the Tulia defendants (after four years of imprisonment), but these kinds of scandals
continue to plague the Byrne grant program.

In another Byrne-related scandal, a magistrate judge found that a regional nar-
cotics task force in Hearne, Texas routinely targeted African Americans as part of
an effort to drive blacks out of the majority white town. For the past 15 years, the
Byrne-funded task force annually raided the homes of African Americans and ar-
rested and prosecuted innocent citizens. The county governments involved in the
Hearne task force scandal eventually settled a civil suit, agreeing to pay financial
damages to some of the victims of this discrimination.

While both of these Texas scandals are somewhat dated, they remain powerful
symbols of a failed system that has yet to be reformed. They are also both subjects
of major motion pictures that will soon be in theaters across the country. Oscar-win-
ning actress Halle Berry is starring in a feature film based on the Tulia, Texas
scandal, currently being produced by Lionsgate Films. Uncommon Productions re-
cently completed a feature film titled “American Violet” that is loosely based on the
Hearne scandal, and stars Oscar-nominated Alfre Woodard.

These scandals are not the result of a few “bad apples” in law enforcement; they
are the result of a fundamentally flawed bureaucracy that is prone to corruption by
its very structure. Byrne-funded regional narcotics task forces are federally funded,
state managed, and locally staffed, which means they do not really have to answer
to anyone. In fact, their ability to perpetuate themselves through asset forfeiture
ﬁn&l federal funding makes them unaccountable to local taxpayers and governing

odies.

The Criminal Jurisprudence Committee of the Texas House of Representatives is
one of the few governing bodies to examine Byrne-funded regional narcotics task
forces and why they are so engulfed in scandals. After comprehensive hearings, the
Committee concluded that the state should cut off all state and federal funding to
the task forces because they are inherently prone to corruption. The Committee re-
ported, “Continuing to sanction task force operations as stand-alone law enforce-
ment entities—with widespread authority to operate at will across multiple jurisdic-
tional lines—should not continue. The current approach violates practically every
Zound principle of police oversight and accountability applicable to narcotics inter-

iction.”

A 2002 report by the ACLU of Texas identified seventeen scandals involving
Byrne-funded anti-drug task forces in Texas, including cases of falsifying govern-
ment records, witness tampering, fabricating evidence, stealing drugs from evidence
lockers, selling drugs to children, large-scale racial profiling, sexual harassment,
and other abuses of official capacity. Recent scandals in other states include the
misuse of millions of dollars in federal grant money in Kentucky and Massachusetts,
false convictions based on police perjury in Missouri, and making deals with drug
offenders to drop or lower their charges in exchange for money or vehicles in Ala-
bama, Arkansas, Georgia, Massachusetts, New York, Ohio, and Wisconsin.

THE TEXAS REFORM INITIATIVE

In the wake of numerous Byrne-related scandals, the Texas Legislature and Texas
Governor Rick Perry (R) implemented a set of reforms that are reducing racial dis-
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parities, police corruption, and the number of nonviolent offenders behind bars,
while attacking major crime and making Texas safer. The state banned racial
profiling, reformed its asset forfeiture laws, established alternatives to incarcer-
ation, eliminated Byrne Grant funding to regional narcotics task forces, passed leg-
islation prohibiting anyone from being convicted of a drug law offense based solely
on the uncorroborated word of an undercover informant, and adopted new statewide
performance measures for judging the effectiveness of drug law enforcement.

Instead of grading narcotics officers on how many warrants they serve and how
many people they arrest, the Perry Administration is grading them on how well
they disrupt and dismantle dangerous crime organizations. Gathering intelligence
and building connections takes precedent over arresting low-level offenders. Drug
arrests have fallen by more than 40%, but drug seizures have more than doubled.
The state is reportedly moving closer to its goal of taking down the top Texas “gate-
keepers” to the major drug cartels.

Testifying in front of this subcommittee in 2007, Texas Department of Public Safe-
ty representative Patrick O’'Burke described the Texas Reform Initiative this way:
“To define success by measuring only the sheer volume of arrests would mean that
more arrests would equate with greater achievement. This clearly does not move to-
wards the goal of crime reduction. Arrest numbers also do not attach any quality
to that work product when the arrest of one drug user equals the arrest of one drug
‘kingpin’.”

The new drug law performance measures adopted by the Perry Administration
are relatively simple. The state defined a drug trafficker as a person who works to
illegally sell drugs with profit or income as the primary motivation. A Drug Traf-
ficking Organization (DTO) was then defined as five or more drug traffickers who
work to illegally sell drugs outside of their immediate conspiracy. Narcotics officers
are required to assess the number of DTOs working in their area and are then grad-
ed on the number of DTOs that are dismantled.

Texas narcotics officers are also required to compute the percentage of arrests
that are “End Users”, defined as a person who is the intended user of illegal drugs
and generally motivated by addiction. Under the Perry Initiative, impacting the be-
havior of an End User may involve law enforcement activities, but it is generally
assumed that treatment and mental health services are better equipped to deal with
those problems. As such, narcotics officers that waste time and resources inves-
tigating and arresting drug users are negatively graded.

FEDERAL REFORM

The Texas Reform Initiative is a good model for federal reform.

First, Congress should pass H.R. 253, the No More Tulias: Drug Law Enforcement
Evidentiary Standards Improvement Act of 2007. This legislation, introduced by
Rep. Sheila Jackson Lee, would use the Byrne Grant program to encourage states
to emulate many of the Texas reforms. It would prohibit states from funding re-
gional narcotics task forces with Byrne Grant money unless they have enacted a law
preventing people from being convicted of a drug law offense based solely on the
uncorroborated eyewitness testimony of just one law enforcement officer or inform-
ant. This protection has prevented numerous innocent people from being wrongly
convicted in Texas.

The No More Tulias Act would also require local and state law enforcement agen-
cies receiving federal Byrne Grant money to document their arrests by race and eth-
nicity. This provision is essential to ensuring that federal money is not being used
to facilitate racially disparate enforcement. The Drug Policy Alliance recommends
expanding this provision to also require the documentation of traffic stops and
searches by race and ethnicity. Such information should be available to Congress,
the U.S. Attorney General and the public.

Congress should also pass legislation setting new performance measures for the
Byrne Grant Program and state and federal drug law enforcement in general. The
groundbreaking performance measures adopted by Texas are a good place to start.
Drug law enforcement agencies should be graded on their ability to break up crime
networks and apprehend violent offenders. Arrests and seizures should be strategies
for achieving these goals, not measurement criteria to judge success or failure. A
recent book by the American Enterprise Institute explains this strategy:

“Retail-level drug enforcement should focus on what it can accomplish (reducing
the negative side effects of illicit markets) and not on what it can’t achieve (sub-
stantially raising drug prices). Thus, instead of aiming to arrest drug dealers
and seize drugs—the mechanisms by which enforcement seeks to raise prices—
retail drug enforcement should target individual dealers and organizations that
engage in flagrant dealing, violence, and the recruitment of juveniles. Arrests
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and seizures should not be operational goals, but rather tools employed, with
restraint, in the service of public safety.” (An Analytic Assessment of U.S. Drug
Policy, February 2005)

Instead of grading law enforcement operations on how many search warrants
were issued, how many arrests were made, how many officers were solely dedicated
to gang interdiction activities, and other Vietnam-like “body count” performance
measures currently utilized by the Office of Justice Assistance, Congress should es-
tablish more meaningful criteria. Such criteria could include whether or not local
crime rates are falling because of effective policies or how close law enforcement
agencies are to dismantling major crime syndicates.

The formula by which Byrne Grant funding is distributed should also be changed.
At a minimum, the Office of Justice Programs should prioritize funding according
to demonstrated reductions in crime. Cities and states that adopt effective policies
should be rewarded, not punished. The Byrne Grant Program should be used to pro-
mote evidence-based crime prevention strategies, not to fund cities and states year
after year.

One tool that would enhance the ability to measure performance and increase
transparency would be the creation of a searchable public database that lists where
Byrne Grant money is going and what it is being used for. This database would not
only be invaluable to Congress, it would aid efforts by researchers and criminal jus-
tice experts to document ineffective spending and determine where Byrne Grant
money is tied to corruption. It could be similar to the public database that tracks
earmarks.

Finally, Congress should pass legislation setting a new bottom line for U.S. drug
policy more generally. The failed drug war policies of the last 30 years persist in
part because of ineffective evaluation and assessment. There are three problems.
First, the key measurements—drug seizures, arrests and annual surveys of drug
use—tell us little of importance and mostly distract from more important criteria.
Second, the Office of National Drug Control Policies (ONDCP) is statutorily obli-
gated to set objectives for reducing drug use and availability, but not obligated to
set objectives for reducing the public health threats associated with drug abuse
(overdose fatalities, the spread of HIV/AIDS), or the harms associated with the war
on drugs (the number of nonviolent Americans behind bars, racial disparities in the
criminal justice system). Finally, drug war programs persist even in the face of over-
whelming evidence that they are failing to meet their own stated objectives.

Legislation to set a new bottom line in U.S. drug policy could take many forms.
It might take the form of requiring the Office of National Drug Control Policy
(ONDCP) to report annually on the impact of federal policies on the number of non-
violent drug offenders in prison, HIV transmission rates, and overdose fatalities,
and to commission independent cost-benefit analyses of federal drug policy expendi-
tures. Or requiring federal agencies to provide annual reports on how many people
are penalized by federal drug policies, such as the number of people denied student
loans, housing, food stamps, and the right to vote because of a drug conviction.

At a minimum, federal agencies should be required to set short- and long-term
goals for reducing the problems associated with both drugs and punitive drug poli-
cies. ONDCP is already statutorily required to set national goals for reducing drug
use and drug availability. Why not also require the agency to set goals for reducing
overdose deaths, the spread of HIV/AIDS from injection drug use, racial disparities
in the criminal justice system, the number of Americans who cannot vote because
of a felony conviction.

The urgent need to overhaul the Edward Byrne Memorial Justice Assistance
Grant Program provides Congress with a great opportunity to evaluate drug and
crime prevention more broadly.

Mr. Scort. Thank you.
Mr. Brooks?

STATEMENT OF RONALD E. BROOKS, PRESIDENT, NATIONAL
OFFICERS’ ASSOCIATION COALITION, SAN FRANCISCO, CA

Mr. BROOKS. Thank you, Mr. Chairman, Judge Gohmert, Mem-
bers of the Subcommittee.

I want to thank you for inviting me to share my perspectives on
the Office of Justice programs.

For years I have worked closely with the Office of Justice pro-
grams, primarily the Bureau of Justice Assistance, as a public pol-
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icy partner, program beneficiary and grant recipient. Our commu-
nities are safer today because OJP and its bureaus play a critical
role in providing much-needed assistance to law enforcement agen-
cies through its training, grant funding, policy development, and
technical assistance programs.

I have some specific ideas related to OJP grant management, but
first I want to highlight the most important OJP program from the
perspective of America’s narcotic officers: the Byrne Justice Assist-
ance Grant, or JAG formula program.

Byrne JAG is the cornerstone of multi-jurisdictional drug and
gang enforcement in America. It provides incentives for State and
local agencies to pool resources, share information, and pursue or-
ganizational targets in gang, firearm, money laundering and drug
trafficking investigations.

This program is essential, and yet the White House has zeroed
it out in the past four budgets. Funding has declined dramatically,
but thanks to bipartisan actions in this Subcommittee, Byrne JAG
reauthorization passed the House in June and President Bush
signed the bill into law.

The administration’s actions toward this program should be test-
ed against a few simple questions: Is the drug trade dangerous to
America’s communities and families? Is drug production and smug-
gling interstate and international in nature? Does the Federal Gov-
ernment have a responsibility to help State and local law enforce-
ment when it fails to secure our borders and ports through which
the majority of drugs are shipped?

To me the answer is clear. The Federal Government must share
responsibility to contribute to task force efforts that will make our
communities safer. Last year Byrne was cut from $520 million to
$170 million, and this is down from $1.1 billion in 2004. Supported
by the coalition of more than 30 organizations representing more
than a million members throughout the country, bipartisan majori-
ties in the House and Senate urged emergency supplemental fund-
ing to restore the cut.

We were certainly disappointed when the administration and
congressional leadership agreed to include more than $670 million
in emergency funds for foreign law enforcement agencies around
the world, but nothing for Byrne JAG. I am hopeful that Congress
will remedy this oversight by ensuring that program in one of its
Federal funding packages.

While the Byrne JAG program is indispensable, I share the Sub-
committee’s concern over the program’s measurement. OJP needs
to act, but we don’t want to see the administration or Congress
throw the baby out with the bathwater. Proposing a system of
grant review and approval, basically on a scoring system subject to
the bias of a few individuals, is a poor substitute for accountability.
It doesn’t measure the real impact that these programs have in
their communities.

Two years ago I approached OJP and suggested they develop per-
formance measures for Byrne-funded task forces. BJA took our sug-
gestion and commissioned a study to develop performance measure-
ment possibilities. The report was provided to BJA; however, no ac-
tion was taken. Whether it was OMB or other components of the
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administration that prevented it, this valuable tool never saw the
light of day. And as a result, JAG has continued to go unmeasured.

Some have suggested that horrific events like those that occurred
in Tulia, Texas and other places demonstrate that Byrne JAG is
not working and that law enforcement across the country is abus-
ing Federal assistance. What happened in Tulia was shameful.
However, it was not representative of Byrne-funded task forces. If
anything, Tulia demonstrates the urgency of ensuring that training
and performance management be instituted as soon as possible.

In addition to performance measures and training, information
sharing is critical to successful task force management. The re-
gional information sharing system, RISS, is indispensable. It allows
officers to deconflict case information and maintain a culture of col-
laboration while protecting privacy and civil liberties.

In OJP’s global justice initiative, it has developed the much-need-
ed policies and guidelines critical to creating a robust information-
sharing environment that will support intelligence-led policing. The
Center for Task Force Training is a BJA-funded program that pro-
vides training for task force managers to help them understand
safe and effective practices. Tragedies like Tulia can be avoided if
this training, which emphasizes a culture of integrity, risk manage-
ment, and safety during enforcement operations, is well funded and
widely available throughout the country.

I would suggest that OJP consider taking three actions with re-
gard to the Byrne JAG program. The first is to commit to devel-
oping a performance measurement system and ensure that BJA
has the resources necessary for that system. The second, to ensure
that BJA works with stakeholders to develop realistic measures.
And finally, to ensure that training and information-sharing are
available to everyone as part of the Byrne JAG strategy.

I want to thank you for inviting me to testify today. And Chair-
man Scott, I want to thank you, Ranking Member Gohmert, full
Committee Chair Mr. Conyers, and certainly Congressman Johnson
for all the efforts that you have led to support Byrne reauthoriza-
tion and refunding of the Byrne program.

Thank you.

[The prepared statement of Mr. Brooks follows:]
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“Orversight of the‘(lﬁicn of Justice Programs”
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Wi Chairman, Members of the Subcomimittes:

Thank you for inviting me to share my perspective and suggestions for the Office
of Justice Programs within the Department 6f Justice;. My nenie s Ron Brooks and 1 ar
prasident of the National Nareotie Officers’ Associationy” Coalition, alse known as the
NNOAC. | represent 44 state narcotic officers associations with a metmbership uimore
thian 69,000 law enforcement officers nationwide. 1 also wear several other bats, including
servingas the Divector of the Northern California lﬁ-ibigh Intetnty Dirug Trafficking Avea
(HIDTAY, Director of the Northem Califorig Regional Intelligeniee Fusion Center, and
Vice Chalrman of the (Tr:iﬁailm; Intelligence Coordinating Council and Global Tntelligence
Waorking Group, both federal advisory commiltess thal advise the Attomev General on
information znd intelligence sharing poticies. also serve o1 the Narcotics éig‘uﬁ Dangercus
Dyyugs Commiitee of the Intemations Associations of Chiels of Pelice (1ACP). and | ams
apthe Board of Directors of the National HIDTA, Directors” Association, - Lretived as

Agsistant Chisf atthe Bureau of Nareetics Enforcenient it the Califbrnia Depurtment of

Justioe after 32 years of service.

Throughout my carcer 1 have worked closely with the Office of Justice i“mgra.x:m.
primarily with the Borean of Justice Agsistanee, ag 4 public policy padner. program
“beneficiary, and grant tésipient. €O and its subordinate bursius play & oriticat role in
translating federal polivies dovwn to the state and Yocal levels through the grant programs it
- admvinisters, Many of these programs pf‘m\*idfﬁ miich neiﬂed assistudce o state, tibal, and
local law eafiwceiment agencies through training, grant finding, policy development and
technical agsistance proprams; Because of GIP grants and othier sssistance, the state, To cal
“and tribal Jaw enforeement officers that aceording 16 the National Institute of Tastice (NI

gecount for 98% of all arrests and prosecutions in Ainerica have ineréased resources and
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are able to work more effectively. Tn short, our courmuitics aresafer today becitise of the

assistance provided through the many pro

vams and grants supported by Q1P

Crities ot P have suggested that there is room for Tmpravernent. © With most

povernment-ran progrars, there i always rovn for improvement; however, 88 ait end user

G GIPTs service, Toan tell you that the many successes that Taw enforcement has achioved

with the assistance ol OJP Bir cutweigh the negabive aspects of the program. 1 have soms
" specific suggestions for improviag OJP but st | first want to highlight the inost
nportant OIP program from the perspective of Amevica's narcotic officers: the Byrne

Justice Assistance Grant, or JAG program.

Edward Byroe Justice Assistance Grant {JAG)

Byrae JAD is the comerstone of rulti-furisdictonal drug-and gary cuforcement in
CAmerica: Tt provides ncentives for state and Jocal agencies to wark tagether, poul
respurces, share nformation; and pursue larger organizational targem i gang, firewm,
iﬁon(—:}« fnundering and drog traflicking investigstions. Without mu‘it.iﬁg'm'isd‘mtiuria!
taskiorces, where agencies have the ability 1o share resources dnd information, law
anforcement would revest o working within their own stovepipes and wresting targels of
apportupity rather than focus ing on organizational targets that bave n disproporticnal
imypact v e problom, rf)mg enfbreenent woukl revert back to the days when 1 first
started working natcotics in 1978 when because of 1 lack of resources and training, wi
worked within our own teams without cooperating or using intelligence fo fead us indrug

trafficking investigations.

1615 wssential, and yer it is threatened. The White House has zeroed it out inthe

Pregident's budgat the past four vears. To the credivolivany miembers 0F dug

subcomunittes and this House, Congress has resisted each time: Last year Congress” will
was tested and we sustained womajor blow, but we are confident that many of you

. uniderstand the unintended conseglences of the cits and we are hopetl that the FY 2009
agreement will be favorable, And -~ thanks entirely to this subcommittee and the fiill

coranittes chair Mr, Conyers — Byroe TAG reauthorization passed the House i Jilhe and

o



66

Statement of Ronald . Brooks - Beptember 18,

President Bush signed the bill into Taw in July! . On biehatfofithe members of the NNOAC,
© 1 want o thank ymi for your leadership on this, My, Chalrman, Ranking Member Gohimert, .

aned members of the subcommittes.

> Office of Justice Frograms has a tough job. The programs i sdministers are

h

large:and multi-purpose. - Grantecs are numicrens and geographicatly dispersed. - And it

‘st do it 2l over again every 12 months, oflen with varving fooding levels, 1 s areal
managemsnt challenge, and ver given the number of balls {0 the air, T think 00D has

managed 1o function very well

While discussing QP reform fom the perspective of a nardotic officer, Geniral to

“any consideration o fixfrisﬁm vemeit must be measurement - meaning guantifiable and ]
“defensible pier fvmance measures. How are the Kinds that are adimiisiered by O spent
'thruugh varmu;s proglums?  Are réasonable and nseful measures ybemg tracked? Are i:hm;é
- measures befng analyzed and reported? And are improvements being made based on the

analysis? L will give vou my thoughts throtgh the lens of the Byrne JAG program, since it

is one of the largest and most important progreais the office administers.

’ Fromm.the peint o fview of my arganization - the NNOAC - and many ofour
volleagues in public safety, substance abuse prevention and treatment, snd criovinal -
rehabilitation, the Byime JAG formula progeum is the vornerstong of QIR Lwantto
emphasize (o the subcommiaites - and to the whole Congress - that the Byrwe JAG
progranm is @ formuls program. The Byme Discrefionary program i not tie same ihiug -
it g nearly all earmarked. The Byrne JAG propram i the oné that can be measured over

tirme, gnd i shoold be the focus of any porformance measursment offort

‘Liet me also emphasize that 1 and many others in ﬁm m‘t\]!xxxix3it}* share the conoerm
o the subcommittee with regard to the need o Tmprave performance médsirement within
thi Byrse TAG program: In fact, three vears ago 1 appronchid 011 saggesting that they
develop perﬁwmanc& mmsur&ré for the largest portion of Bymie JAG funds: rits-
jurisdictional task Borons. Members o iy association kaow the results thie program

generutes, vob we hiave been frusteated for years that the results have not been
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systematically collected. analyzed, and reporied. Subseguent to that mesting, we convened

several focus groups with major stakehplders inilie B yine JAG program - discuss the
developmient of perfarniance megsures.

QIP, thro ugh the Bursau of Justice Assistance, fook our suggestion, commissioacd
aresenrch organization to conduct significant ressarch and analvsis on measurement
pussibilities and refared issues, and a report was provided to OJP, 1 don’l know what
happened with that-report, but Ldo know that it was néver acted tpon. - | is guite possible
that the White Heuse; the Office of Manapement and Budget (OMB) or oiter semior
leddership in the sdministration stepped this project so that we would nit be able to

demonstrate the effectiver

sof Byme JAG-funded task forees. After all, why would the
administration want fo institite performmnce messures that demonstrae the effectivenass

of a programdbat it 1s teying to Kil?

Meastiring Taw enforeement offectivencss - ;miécuim{y drup enforcement, and
‘even more specifically federally funded drog enfireement task forces - is‘nm new: As a
HIDTA divestor, § pmticiha!.ud it etfort develop performance micistres speeific to the
HIDTA program throe vears age in tesponse to offods by the admibistration to dismantle

the program, The effort was tough and time consuming, biil we naw have an active,

ST ul performance measurement system emploved throughout the HIDTA systenm,

The information from the HIDTA performance measurement proprass hag Been used
cm::nswdy Ly members of the House and Senate 16 support the provgran. Theend result
of that perfirmance nz;ﬁawmwmi pmjec{ 15 the propram aninally repoitson metrics that
matter iu)ﬁND(ﬁPY our federal agency \parmz?;.m, angd the Congress: The measures helped
lead 10 the reauthorizalion apd indrease i FY. 2008 funding fior HIDTA, T would '

eneaurage the committee membersand staflto review this performance measarement

system by visiting vour tearest HIDTA.
Tie White House and nthers < including the pro drug-legalization movenisnt -
believe that the tedeval governmeit shouldntbe in the business of financially supporting

state-and local law enforcement or drug entborcement effarts - ongof e nain reasons the
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administration has tried to eviscerate the Byroc JAG Pragram for the past four yuars, But

the administration’s actions towird this matisre; proven program should be tested ApAIngt a
sinple question - & the drug trade not danperens fo America’s communitics, workplades,

familics, and individoals?- Isthe drug problem - including preduction and drig-smugeling

- net itra-state and intemational nnature?. Does the federal govérnment not havea

respomsibility to help stute and Jocal law enforcemient when # il to secure borders and

ports tirough which the majority oTdvags are transshipped? To me # is clear that the
federal govornment does share the responsibility 1 contribute to"true mul-jucisdictional
enforcement effrts - Byrne JAG i the primary program that does that. It is absohutely

Critical 1o maximize is support.

CAn example of how thedrug problem in America is an international problemis
tighlighted by the federal focos un methamphetarmine inrecent vewrs Due in large part o
the federal forus oo methamphetamine; busts of meth labs and meth super fabs - those lubs
that produce 101bs or mare o fmethamphetamine — have dizcwésml dramatically over the
past several years,  However, methamphetamitie nse snd supply hissn't declined. Why‘;’
Because the drug fraffickers have sdapted o the increase inenfarcement by maving meth
super fabs ifite Mexico for mass production of thé drg, then fransport the finished meth
through our porois sq‘:mlwm border into America’s inlerstate highWway systems. Qs Totig as
aur intemational borders remain s 4 revaiving doer for diug traffickers, the federal

government will bear some responsibitity for helping state and local authorities,

Byroe funds muhimjwfiédir;tiomﬂ task forces that don't replace state and Joeal funds,
bt rather provide the incentive for Tocal agenciss to-eobperate, communicats, share
information, build goid cases, and pursue organizational and regional targets rather than
just the indivixﬁual pushm that local agencics typically deal with,. Both enforcement
targets are valid and necossary, but without Byre, law enforcement would revert 1o
catching dtreet-leve! dealers. We would 20 back to working within otic own stovepipe
without regard for working eooperatively and using ftelligence (o Jead us i investigating
drug trafficking organizations. | started working nareotics enforcement in 1978 whien drug

Jow enforeament was hampéered by niistrust, the inabilitg to share information and a-Tack of
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understanding of how best 1o target organizations. We Tave corne along way'sinee then,
“but those Hard camed improvements it our profession will vanish if foderal resourees are
nof guailable 1o help continae the multi-jurisdictional task force mode! and the concept of

wtelhigence-led policing:

Evenas Byme JAG stakeholders and OIP weré muling JAG p@rfommnw
- measures late last year, we were il thrca}\m against the wall in Decemiber by a massive and
tjustified cot in last-minute omnibus degotistions between leadership and the White
House, Bymoe JAG was cut from $320 smillion to $170 million in the dark &»fnighz: The
fielth responded. - A ¢oalition of more than 30 organizations — ffom the Nationa! Sherifiy’
Association fo the Drug Courts, from the National Association of State Alcohal and Drug
Abuse Directons 1o the Legal Action Center qui‘:kl}? weelghed into urge restoration of

funds,

A Bipartisan majority of the House - 218 m,cm‘bérs g a bipartisan m;zjmity of
thg Senate - 56 senators — sent letters to appropriators and leadership 1o urge CIMEHCTCY
supplemaental funding to restore the cut, Inthe first effori by Congress to restore the
tunding earhier this summer, the finding didn’t make i to the final bilk < ver the
administration anc Congressional leadership agreed to inchude more than 8675 million i
emergency funds 7 forefgr law enforcement agencios around the world! Not a'single law
enfirrcement pffiver in this fand anderstands why leadvrship n the Congress wnd the White
Fousedecided to take resonrees away from domestic law i:ni‘c‘yrmme’nt and give thens 1o

forelin conntries:

“This mionth Congress has an opportunity to femedy the sitiation. 1 UPRE YO o
suppuort Amcriczfs 870,000 law enforcement uﬁi‘cers; who place their Hves on the Tincs
cach day to-protect our comimunities and who serve as our primary line of defense pzainst
violent erime, gangs andl terrorisin even at the cost of their own lives, Please show that
suppartnot only ko our niation’s cops bul to the citivens they protest by standing Up to the
White House, stantling behind the poblic safety and service provider communities, and

eusuring that JAG Tunding #s restored though FY 2008 emetgendy funding.



70
Statement of Ronald E. Brooks September 18, 2008

We all can agree that the program could benetit From real perfdrmance muisures.
What we do ol want to see happen is for Congress or the administeation i theovw The baby
out with the batwater. Uean tell wou it people aeross the country inmultiple areas of
public safety - not just law enforcement — are very concerned about this. We all wani
ageouniability, but impesiog b system n& grant review and approvil based o3 numerical
suoring system subject to-the bias of s fow individ \A(ﬁx isa poor sub«mur: for
ageountability. Tt doesn’t take into account the real impact the frograms are Baving on ti
greund oyver time. Thiv is the hearl of the mateer - if pcrﬁ:)rm;mw measures were in place,
OJP would have s noch beiter hindle on what to find and ‘what ot o fund, They wald

know what is working.

We are very confidont that the measures ultimately put in place will show suecess.

We are so-confident betause we see these sudeessos every day, Wi can give ancedote after
aneedote of succedses enabled by Byene JAG: 1 am bavk here in Washington time and
time again talking about the iﬁapmnzmqe of programs like Byme JAG and of the inipartance
of drug Taw enforcement as part of a comprehensive strategy to reduce drag vse and drug
refated grime: T can telt you that onst we have a performance meastrenient program as part
of'theou {tm,‘c aud vouting practice af the O Tevel, we will donfingeé to have to fight

v yeur-round to justify programs that weknow can W sthstand f:r, rigors of measurement and

TEVIEW,

Now miaylhe ihat what some of the p(mtlim biere al the table want. Mavhe they -

like the Bush administration — would prefer to ol any meaningful effort 1o ingitate

performance mensured because they know offéctive measurement will show that the.

progrant is generating important and powerful results scross the countev:

S On March 7, 2008, the National Alliance of State me Enforcement Agehles
(NASDEA), in purtnership with the National Narcotics Officers” Associations’ Coalition
: {“N'NFOA(‘J anmotneed the arrests v 4,220 individuals on drgrrelited chirges followmg a
national vne-day operalion conducied by 41 states: The eperation, ugﬂz:d Clperation Byrne
Blitz was acoordinated effort Jed by NASDEA to fociis of drog related wrimes and to

stress the importance of the faderaliy-finded Byrie-JAG prograns
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toaddivion 1o the arrests, the operation yielded the seizure o 20,851 pounds of

wmarijuang, 2,

86 marijuana plants, 1,749 pounds of cocaine, 120 pounds of

methamphetamine, 8,973 pharmacestical pitls, 13244 sestasy pills and « variety of other
drags Also seized were 105 methamphetuming labs, 656 firearms and $13,463.932 in (1.5,
currency. In addition, 223 children were determined to be endangered and those cases

were referred to the appropriate child protection agencies:

Theseresuls wre redl. They are quantifiahie. They are defensible. Al they
indicate the power of using Federal dollars to leverage massive state and local investient
inpublic safety, They also demonstrate what types of results can e measured by GJF ifa

proper measurement infrastouciure was creaied and implemented.

Now, many on this panel disagree with these resulis wid many believe that we are
fighting a pointless diug war. To'eounter this atgament, Twoild flip the issue around gnd

chullenge the naysayers 1o show: how Byime JAG ts NOT working. They will sogpest that

i‘xmﬁﬁc:‘ e:-?ems like those that oceurred in Tulia, Texax, Atlanta, Georgia and a hundful of

other phces deménstrate that thie program is not working ind that Taw coforeement ac0ss
the country i numning amok and abusing federa) assistanice, What happensd in Tulia was
if isgi;stimg and sharmeful; however, it was not representative of 99.9% of Byme JAG
hereficiaries. ¥ anything, Tul ta demonstraties the imprirtanie and urgeney of ensuring that
proper traming, clear communication of expectations, and meanmgtil performance

management are instituled adsoun as possible

[ realize that it Iy pointless to debate the effectiveness of o program that is not
objectively measured. Theway to deal with the fssue is to task QIP with an effort o
develop performance xaméﬁmcs for some o all of the authorized uses tinder Byrme JAGL T
witld strongly suggest that they start with task force mcastrement becavse OJP did start
with that compouent 1wo vears age until the project ended unexpectedty and abruptiv. ?

plodge my erganization’s support in any Wiy we gan bé helpful, and also pledge my
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arganization’s participation in a stekeholder coalition effort 1o idpntify und evaluate

possible performance measures e the program.,

Praining and Information Sharing Programs

in adiditio i o pnséih Iy as pérf of - performance measures for Byvme JAG,
training and Wfbrmation simriﬁg are eritical fo siceess ful task foroe management.
Tegether with task forces, these programs stpport and oien enable cach other - so if you
hit one;, o Bit the entire function. The Reglona) Inkrmation Sharing System, or RISS. &
&l’asu‘iute’&y indispensabile to multl-furisdictional task forees. This progmy asstsrs liw
enforcernent in effectively sharing infhrmation regarding eriininal conduet and assists us
with connecting the dots. RISS allows faw enforcement offieers aerass the wouRiey
decontlict vase mfvrmation, and build and maintain a cultere of collgboration among

disparate state and Iocal law enforeement sgencies while proteciing privacy and civil

liberties because of the safeguards that are mandated forthe prograi by 28 {FR par

'f'fm mnformation sharing capabilities that began with (he RISS program are being
entianced and refined by yet another successtul QTP program the Global Information
Sharing Initiative. Through Global, especially the work of the Global ﬁnteﬂigmcé
Working Gronp (GIWG) and the Crimina] Infelligence Coordinating Cowneil (CICE).
much has been accomplished to improve criminal inteliigence and wformation sharing
capacity i(i‘m'al(")l\" mwre effective gathering and shariag of ciiminel intelligence befween
state angd locul law énforéement agencies and our federal Taw enforcement partners.
Beginning with the publication of the National Criminal Intelligence Sharing Plin (:\’(JISP)
by BIA and Globsd, there has been aconstant stréam of o mstalming publications and
policies that have been oifersd for adoption hy the Departiment of Justice, the Departrient
of Homeland Security and state, Jocal and tribal law enfisrcement agencies ihmug}mut the
naticn. The Global fustice Initiative and BIA have developed and published the Fasion

Center Guidelines and ape working on the development of baseling capabilities for

mformation sharing fusion centers. Global hasalse worked closely with BSA on updating

28 CFR part 23, the federal regulations that wovern information shiving for muny federallv
p ’ £ . & ¥ $
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funded programs, The gool of the ,Xifur'k onthis project by members o the Global
cominittee hias been to ensuréthe profection oFeivil Hiverties and privacy while improving

the intormation sharing environment,

The Center for Task Force Training (ConTE) « another QJF-fundid program =
provides the bigh-level training for task foree managers to help them understand effective
task foree management. - Tt helps ensure that procedures ave followed, vibics fre uphéid,
aid visks are mindmized. During wy law enfbrcement career there have been many times
when | have seen cops make honest mistakes - some deading to tragic resulis; L have made
some of thse mistakes myself Butvarely have Useen police 6fficers futent irnally set ot
10 &.’Olm'liiit improper acts that would endanger the public or bring discredit th our
professian.  With fow exceptions, the mistakes that [ have seen were mude under the
difficult and fas paccdieﬁvim’mnes‘a! that requires potice afficers to make split-second
decisions. While:d watm”t ey and pustify any wrongdoing by iy colleagues, Toan tell you
that many o those regrettable mistakes could have been avoided had we provided adequate

sampde policies Tor agencies & adopt and teaining that emphasized 3 cilture of infegrity,

risk management and the safety ofeitizens and cops during enfarcemert operations,
Through the CenTF program, O has successtully presented traiping that embraces those
eonCopts (o thousands of law’ enforcement officers across the couniry and has made {hat

training available free of chirge to encourage ottendancé Gven by officers fom agencies

that might atherwise ngt have the resources to attend {raining.
1 yeu cut Byme IAG, RISS or CenTF. you have attacked a system that hag hoen in

place for many yedrs and has improved the fight against drings and gangs while improving

officer safety and allowing law enforcement to effiviently farget criminal organizations
rather than'the low anging fruit. Without funding and support for each of these programs;
the others are Tess effective. The resuls s that you Jose law enforcement nfordation
shigring, you Tose eprartuaitics to improve protessional management of multisjurisdictional
task forces, and vou even lose ﬂw task forces themsczﬁvcﬁ H what vou want to'do is
weaken the ability o f police officers and prosecutors 1o do their Jobs, ther this is what vou

want tovdo. I, on the ather hand, you want fo see these people work effectively, then do

1o
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the opposite: suppott task frce funding a8 well as funiding and pohicies tor training and

inirmation sharing,

I hink thr my eolleagues on this pariel would agree that there are many worthy
p;‘egamﬁs funded by Byrme JAG. We can’t throw the baby out with the bathwater. Tnatoad,
Twaoulil suggest that the subcommities cousider taking our actions with regard to the
Byrae JAG program: 1) decide onéé and fr all (o ineisure those components of the
pragrim that can be migasued: 2} ensure that QIP/DIA has the resotiross necessary to
develop and manage 3 perfirmance n‘iéﬂﬁumnwm systen; 3 ensure that Ojl’:j'BJ Aworks
with stakeholders to develop mesmires that dre realistic: and 4) ensure that traning gnd
nformation sharing resources are available fo JAG-tirided task force managers, ve
watched & work with the HIDTA peogram. Tt has the biy-in oFmany of the ma{inir
stakehollers. OIP has alréady potten a head start, 108 thne to move forward with this and.

we would greatly appreciate this subcommitice’s support i this effort,

Another issug of concern tu my organization’s membership relates to the Public
Safety Officers Benofits (PSOR) program. This critical progrrn provides beniefits to the
famnilies of police officers, firefighiers, and emergency medical persoauetwhi die e

fed inthe line of duty:. The Bureaw of Justice Assistance hag

betome permanerily disab

worked difigently over the yenrs 1 ensure that claimant public sa fetv officers or their

surviviyes receive the berefits which the law confers upon thém, But we are concemed

abaout 4 proposed new “rule” that the Department of Justics issued on July 10, 2608, This
proposed rulemaking containg language thar s unclear and sould potentially change the

~eonditions under which survivers would qualify fior benefits, T wonld enco urage the
subcommittee to requast farther clarity: from the Departiment of Jastice on what the
proposed rile would mein i real terms 1 ensure consonanee with congressional

intent, DOJ should not issue final rules without these issues addressed:
Thank youwagain for nviting me, and [ look forward to working with the commitics

to exprlore these anid other ideas that will improve the effectivencss of the OFfice of Justice

Programs inthe vears aliead.

i1
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Mr. Scott. Thank you.
Ms. Leary?

STATEMENT OF MARY LOU LEARY, EXECUTIVE DIRECTOR,
NATIONAL CENTER FOR VICTIMS OF CRIME, WASHINGTON, DC

Ms. LEARY. Thank you, sir. Thank you very much.

Good morning, Chairman Scott, Ranking Member Gohmert,
Members of the Subcommittee.

I am Mary Lou Leary, the executive director of the National Cen-
ter for Victims of Crime. That is a national non-profit organization
that has, for almost 25 years now, worked to secure rights and re-
sources to victims of crime or types of crime across this country.
We do this through advocacy, direct services, technical assistance
and training, and public outreach from public education.

I am here today to try to lend some understanding to how grant
funding through the Office of Victims of Crime at OJP benefits
crime victims nationwide. OVC was established to enhance Amer-
ica’s response to crime victims, to enhance assistance to crime vic-
tims. And people across the country, and people in this field, look
to OVC to play a leadership role in changing attitudes, changing
policies, changing practices—to promote justice and healing for
crime victims.

One of OVC’s functions in this regard is to administer formula
grants for crime victim compensation and victim assistance under
the Victims of Crime Act fund, better known as the VOCA fund.
That is made up of criminal fines that are collected from Federal
offenders.

I can tell you, these funds are the lifeblood of victim assistance
across this country. They fund criminal justice agencies, as well as
non-profit organizations that serve almost four million victims
every single year. It is absolutely critical to maintain services to
victims in America.

We want to recognize the Members of this Subcommittee who
have really worked so hard over the years to make sure that VOCA
funds continue to be available for victim compensation and assist-
ance.

The other primary role of OVC is in discretionary grant-making,
where I will focus my remarks today. You know there is a statutory
formula by which OVC gets a percentage of the VOCA distribution
every year for discretionary grants. And these grants should be
combined where they can service the field with information about
promising practices. They should be fostering learning and collabo-
ration among a host of organizations.

This year, unfortunately, there was a combination of cir-
cumstances that resulted in VOCA funds being reduced to a level
that was lower than what Congress had intended. More than $30
million was diverted for management and administration costs
within OJP. And additional money was taken from VOCA to fund
the management and administration of—the setup, actually—of the
Department of Justice’s Office of Audit, Assessment and Manage-
ment, a new office.

So these two reductions cut that funding by one-third in 2008,
and it reduced the formula grants also that States rely on to help
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crime victims. I understand that this issue will be addressed in the
2009 legislation, and we are glad to hear that.

Let me share with you just a few of the highlights of the Na-
tional Center for Victims of Crime’s experience and work as an
OVC grantee. OVC funding over the last 20 years and the number
of grants to the National Center have helped us to bring victim ad-
vocates and professionals from a whole variety of fields together so
that we can find new ways to address pressing challenges that face
victims and those who serve victims.

One example of this kind of project is one called “Focus on the
Future: A Systems Approach to Prosecution and Victim Assist-
ance.” In the early 1990’s, prosecutors were facing a real challenge
in implementing crime victims’ rights statutes that had been
passed. I was a prosecutor at that time, and I can tell you it was
not an easy thing to figure out how to take on all the proposed pro-
visions and do it right.

And the National Center stepped up to the plate and collaborated
with Mothers Against Drunk Driving, American Prosecutors Re-
search Institute, and others to develop training, assistance—and it
really led the way to coordinate on victims’ issues and victims’
services among a whole host of criminal justice agencies and com-
munity groups. And today, if you walk into any prosecutor’s office
in this country, you will almost always see that victims’ services
are now an integral part of prosecutor offices.

OVC funding enabled us to do similar work in the corrections
system. There was virtually no activity within the corrections field
regarding victims’ services. You would have parole hearings, people
didn’t get notified, there weren’t victim impact statements al-
lowed—they didn’t really have a notion of, “Hey, maybe we share
in this responsibility, too. Maybe we should be doing something
about victims’ services through the correction services.”

So the National Center collaborated with a whole group of na-
tional and California state criminal justice agencies to develop a
whole protocol and program for correction to integrate victims’
services into their work. And today, just about every State correc-
tions system has a victims’ services component, and we are very
proud of that.

We are always looking for new ways to address emerging chal-
lenges, to help policy makers and legislators address the need for
victims and particularly, in order to foster systemic change, we
work with OVC funding to help them write laws that will benefit
victims. And one of our most recent projects is called VictimLaw,
and I would encourage any and all of you and your staff to use
VictimLaw. It is a very user-friendly database created by the Na-
tional Center. It includes all local, Federal and tribal laws that
have anything to do with victim rights.

And if you are in a State legislature and you want to know,
“what kind of a law should I draft in order to cover these new tech-
nology tools that are using to victimize people? I would like to
know what they are doing in other places that worked, and I would
like to know what kind of challenges have been brought to those
laws.” You can use VictimLaw to accomplish that and to create
policies and to craft laws that will actually do the job in your com-
munity.
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So we are very grateful to OVC for funding and for leadership
on initiatives like this, initiatives like serving the needs of special
populations and under-served populations, folks with disabilities,
teenagers, elderly, et cetera.

So I hope, in conclusion, that—you can read my testimony and
see more of the kinds of examples of what OVC grant-making can
accomplish to lend some light to the broad impact that targeted
discretionary funding can have in terms of improving our response
to victims. And I will say, crime victims in this country deserve
nothing less than top-level leadership from OVC and from the De-
partment of Justice.

Thank you.

[The prepared statement of Ms. Leary follows:]



78

PREPARED STATEMENT OF MARY LOU LEARY

TESTIMONY OF MARY LOU LEARY
Executive Director, National Center for Victims of Crime

Before the
Subcommittee on Crime, Terrorism, and Homeland Security
Committee on the Judiciary
United States House of Representatives

The Department of Justice Programs
Oversight

September 18, 2008

“Supporting Crime Victims through Federal Funding”

Good morning, Chairman Scott, ranking member Gohmert, and members of the
Subcommittee. My name is Mary Lou Leary, and 1 am executive director of the National
Center for Victims of Crime. The National Center is a nonprofit resource and advocacy
organization that has championed the rights and interests of victims of crime for more
than twenty years. The National Center’s activities include national and regional
trainings, technical assistance to service providers and policy makers, direct response to
victims through our National Crime Victim Helpline, and more.

We are here today to lend some understanding to how grant funding through the Office
for Victims of Crime (OVC) benefits crime victims nationwide. One primary OVC
function is to administer formula grants for crime victim compensation and victim
assistance under the Victims of Crime Act (VOCA) Fund. Congress created the VOCA
Fund to comprise criminal fines collected from federal offenders. These funds are the
lifeblood of state and local victim assistance activities, funding victim support personnel
in criminal justice agencies as well as nonprofit organizations that serve victims of rape,
child abuse, homicide, domestic violence, drunk driving, and other crimes. I have
attached to my written testimony a report of our survey of VOCA recipients, conducted
earlier this year. This report clearly shows the great importance of this funding source to
the day-to-day work of victim response. We want to recognize the many members of this
Subcommittee who have worked over the years to ensure the continued availability of
VOCA Funding for victim compensation and assistance.

OVC’s discretionary grant making
I will focus my remarks today on OVC’s discretionary grant-funding activities, as

experienced by our organization. As you may know, by statutory formula, OVC receives
a percentage of each year’s VOCA distribution to fund demonstration projects, program
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evaluation, compliance efforts, and training and technical assistance services to eligible
crime victim assistance programs.' These grants advance the victim services field,
informing the front-line service providers about promising practices and fostering
learning and collaboration opportunities among victim service providers and allied
professionals.

Ttis important to note that a combination of circumstances reduced the VOCA funds
available in FY 2008 to a level lower than Congress had intended. More than $30 million
was diverted for management and administration costs within the Office of Justice
Programs (OJP) during FY 2008. Additional money was taken from VOCA to fund the
Department of Justice’s Office of Audit, Assessment and Management (OAAM). These
two reductions within OJP cut OVC’s discretionary grant funding by one-third in FY
2008 and reduced the formula grants that states rely on to serve crime victims. We
understand this issue will be addressed in the appropriations bills for FY 2009.

The National Center’s experience as an OVC grantee

The National Center for Victims of Crime has been awarded a number of grants from
OVC over the past two decades. Many of these grants have brought victim advocates and
allied professionals together to collectively advance the treatment of crime victims.

One important example was a project titled Iocus on the Iuture: A Sysiems Approach to
Prosecution and Victim Assistance. 1n the early 90s, prosecutor offices across the
country were struggling to implement the victims’ rights laws that had been passed
requiring them to keep victims informed and assist them in exercising their rights to be
present and heard during the criminal justice process. Focus on the Future involved a
collaboration among the National Center, Mothers Against Drunk Driving, and the
American Prosecutors Research Institute, an affiliate of the National District Attorneys
Association. This training and technical assistance project for prosecutors, police, and
prosecutor-based victim assistants helped them develop programs, work with special
victim populations, and form relationships with other criminal justice agencies regarding
victim services. This project included a set of sample forms and letters on a computer
disk, a major innovation at the time. Today, victim services are an integral part of
prosecutor offices.

A similar grant funded a multiphase project, begun in 1990, to integrate victim services
into corrections. Working with the National Organization for Victim Assistance, the
American Correctional Association, the American Probation and Parole Association, the
California Department of Corrections, and the California Youth Authority, this training
and technical assistance project helped correctional agencies begin or enhance their
victim services, provide victim notification, collect victim restitution, incorporate the use
of victim impact statements at release hearings, and protect victims from intimidation and
harassment. That project included a national conference, the development of resources,
and trainings held in more than 35 states. Today, nearly every state correctional system
has an active victim assistance program.
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“Looking Back/Moving Forward,” another program funded by OVC in the early 90s,
established the concept of coordinated community response to victims of sexual assault.
This project was itself a collaboration between the National Center, the American
Prosecutors Research Institute, and the Police Foundation. Tt brought together a number
of other nationally-recognized experts to create a community model incorporating all
agencies that interact with victims of sexual assault: law enforcement, prosecution, crime
victim services, and the medical community. Today, a coordinated response is the
preferred approach for serving sexual assault victims.

In the mid-90s, OVC funded the National Center’s project to address HIV/AIDS and
sexual assault victims, an issue facing victim service providers across the country. That
project involved creating a training manual to address the crucial medical, counseling,
and treatment issues relating to sexual assault victims and their concerns about
HIV/AIDS. We conducted training in nine communities, distributed thousands of copies
of the manual, and facilitated new collaborations and cross-training between victim
service and HIV/AIDS care providers. That project also led to an article in the Journal of
the American Medical Association.

Each of these projects significantly advanced the nation’s response to victims of crime by
bringing together victim advocates and allied professionals to develop recommendations
for victim services and to work together to educate our constituencies.

Recent activities

As the field of victim services has evolved, so have our grant-funded activities. More
recent projects funded by OVC involve special issues or the adoption of new
technologies to educate victim service providers and allied professionals.

Teen victims

Statistics show that teens are twice as likely as others to be victims of violent crime.? We
also know this population has not been adequately served by existing victim programs,
which typically serve adult or child victims. OVC funded the National Center and the
National Council for Crime Prevention to develop Youth Outreach for Victim Assistance
(YOVA), a youth-led, multi-site project to educate teens on the dynamics of victimization
and provide information on where they can turn for help and support. Thirty-two youth-
adult teams around the nation were selected and supported as they created unique
outreach events, materials, and advertising to reach teen crime victims in their local
communities. Much of this work was truly extraordinary, from teens who took on the
issue of sexual abuse of males in Maryland to teens in Oregon tackling the
“unmentionable” problem of hate crimes in their community. One of the most effective
elements of this multiyear project was the use of certain exceptional YOVA sites from
the first years of the project as mentors to sites formed in later years.

w
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That same grant also funded the development of several significant publications, most
recently Chart a Course: Policies That Affect Victim Services for Teens. This four-part
guidebook for victim advocates helps answer difficult questions about mandated
reporting of suspected child abuse, teen victims® confidentiality rights, boundaries in teen
victim services, and partnering with schools to address teen victimization.

We have also been funded to provide Web trainings on teen victimization, which have
included such topics as: Understanding and Responding to Teen Victimization, Lngaging
Marginalized Youth, Stalking and Teens, Victimization of Teens Living with Disabililies,
and Addressing School-based Victimization and Victim Safety. A total of 488
participants received these trainings, which were also archived on our Web site for later
viewing.

OVC’s support of this work is helping to reshape the nation’s response to teen victims.
Victims with disabilities

OVC funding has played a significant role in providing services to victims in
marginalized communities. One such victim population is crime victims with disabilities.
A grant from OVC is funding the National Center, together with the Joint Center on
Violence and Victim Studies (JCVVS), to hold a National Training Conference on
Responding to Crime Victims with Disabilities. In addition to JCVVS and the National
Center, the conference planning committee includes partners essential to meeting the
needs of victims and developing lasting change: the Institute on Disabilities at Temple
University, the National Council on Independent Living, the National Sheriffs’
Association, the Pennsylvania Coalition Against Rape/National Sexual Violence
Resource Center, and the Wyoming Tnstitute for Disabilities. This conference, planned
for 2009, will highlight current research and promote best practices in meeting the needs
of victims with disabilities.

VictimLaw

OVC also funded us to create and maintain Fictiml.aw, a comprehensive, online database
of federal, state, and tribal crime victims’ rights laws. Vietimlaw represents a revolution
in crime victims’ rights accessibility and education. Prior to Fictimlaw, there was no
single place to obtain the most up-to-date information on state and federal laws and tribal
codes related to victims’ rights.

The thousands of people who now use VictimLaw include victim advocates, victims,
policymakers, criminal justice students and professors, and others interested in crime
victims’ rights. More than 2,000 other Web sites link to }ictiml.aw, including those of
federal and state government agencies, attorney generals’ offices, law enforcement
agencies, libraries, private organizations, and domestic violence and sexual assault
programs.
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One of VictimLaw’s most significant capacities is its ability to convey a broad
understanding of a jurisdiction’s crime victims’ rights in the national context. VictimLaw
enables advocates and policymakers alike to see how the laws in their jurisdiction
compare to those of their neighbors.

National Crime Victims' Rights Week resource guide

Grassroots victim service agencies and local criminal justice agencies are constantly
worlking to increase public awareness of the services they offer victims. For the past
three years, the National Center has received funding to develop public awareness
materials for National Crime Victims® Rights Week, held annually in April. This past
April, more than 13,000 kits were distributed to victim advocates in nonprofits and
criminal justice agencies nationwide, with additional materials downloaded from the
OVC Web site. These materials include a sample proclamation, sample news release,
appropriate quotations, a black-and-white theme poster, a Crime Clock, public awareness
posters, a historical overview, an information and referrals contact list, an online
resources list, and crime victim statistics. Some of these materials, including posters,
were displayed and made available in 15,000 Post Offices across the country. While these
materials are most widely used during National Crime Victims’ Rights Week for local
public awareness events, recipients report using them throughout the year, for purposes
such as National Night Out in August; Domestic Abuse Awareness Month; the opening
of a safe home; college courses, law enforcement academy trainings, and presentations at
local elementary schools; Day of Remembrance events for homicide victims in
September; long-term displays in police and prosecutor waiting rooms; and public
speaking events throughout the year. By providing high-quality outreach materials, this
grant helps agencies reach and serve more victims of crime.

Conclusion

Our experience as a recipient of OVC grant funds should provide a clear illustration of
the way that federal funding for competitive grant programs can provide significant
leadership and development regarding issues of national importance. Targeted funding
can have a broad impact, inspiring and educating people across the country who respond
every day to victims of crime.

142 US.C. 10603(c) (2008)

*Madeline Wordes and Michell Nunez, Qur Viinerable Teenagers: Their Victimization,
Its Consequences, and Directions for Prevention and Intervention, (Washington, DC:
National Center for Victims of Crime and National Council on Crime and Delinquency,
2002), 2.
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Victims of Crime

VOCA FUNDING
Victim Advocates Speak Out

~
Tt

Tn January of 2008, the Nadional Ceneer for Victiims of Crime surveyed crime victim advocates across the
country abourt their use of VOCA funds and the effect of recent curs in that funding. We polled nonprofic
organizations serving vicrims of child abuse, domestic violence, sexual assault, drunk driving, or survivors of
homicide vicrims, as well as victim assistance unirs in criminal jusrice agencies, such as police deparements,
prosecutor oftices, and corrections departments. More than 1,000 responded.

58

The message was clear: VOCA funds are vical o all forms of crime victim services.
Background

The Victims of Crime Act, passed in 1984, created the Victims of Crime Act Fund, or VOCA Fund, asa
protected and dedicated source of funding for crime victim programs. The VOCA Fund does not depend

on taxpayer dollars—it is derived from fines and penalies on offenders ac the federal level. Each year, the

bulk of VOCA dallars distributed goes to states to support two important types of programs: crime victim
compensation programs, which pay many of the out-of-pocker expenses incurred by victims as a result of
crime, and victim assistance programs, which provide victims with support and guidance in the aftermath of
crime. Nearly 4 million victims a year are served by the more than 4,000 local and state victim service agencies

funded by VOCA.

Because the Fund comprises offender penalties and fines, the amount in the Fund fluctuates from year to year.
For the last several years, Congress has created a special reserve of VOCA dallars for use in leaner years by
placing a cap on the Fund distribution and saving the amount collected over the cap to ensure che stabilicy of
the Fund. Tn recent years, the cap has been ser ac $62.3 million.

Tn the Fiscal Year 2008 Omnibus Appropriadions bill, VOCA funding was cut by $35 million, despite higher
than expected deposits into the Fund the previous year. Tn addition, the Department of Justice is considering
tapping the VOCA allocarion to cover shorrfalls in management and administration expenses, porentially
doubling the loss of funding to local service programs.

The VOCA Fund has proved an effective funding source for more than twenty years. Currently, the VOCA
Fund has an estimated balance of $1.7 billion.

2000 M Street, NV, Suit= 480 « Washington, DC 20036 « p.202/467-8700 « £.202/467-8701 » www.ncve.org
For more information, please contact Susan Howiey, director of public policy.




84



85



86



87



88



89

Mr. ScotrT. Thank you. Thank you, Ms. Leary.
Mr. Marone?

STATEMENT OF PETER MARONE, CHAIRMAN OF THE CONSOR-
TIUM OF FORENSIC SCIENCE ORGANIZATIONS, RICHMOND,
VA

Mr. MARONE. Thank you, Mr. Chairman, Ranking Member
Gohmert.

It is certainly a pleasure to be here before you today. I testify not
as a director of the Department of Forensic Science in Virginia, but
as chairman of the Consortium of Forensic Science Organizations.
The CFSO was founded in 2000 and represents members of the fo-
rensic science community, which are comprised of the American
Academy of Forensic Scientists, the American Society of Crime
Laboratory Directors, the International Association for Identifica-
tion, National Association of Medical Examiners, the American So-
ciety of Crime Laboratory Directors—Laboratory Accreditation
Board, and Forensic Quality Services. Our goal is to educate the
public and policy makers on the truth of how the forensic commu-
nity works and what our needs and requirements are.

But I would like to bring to your attention today two things:
First, the lack of funding that the forensic community is receiving
in disciplines other than DNA, and second, the problems that our
labs are working under with restrictions in funding and turn-
around expectations.

Our community has clearly grown to a technological revolution
that has been singularly focused. While the use of forensic science
dates back nearly 100 years in the U.S., our community has not
prospered from the benefit of many of the technological advance-
ments except in the discipline of DNA, primarily due to the lack
of funding and visibility, as well as the newness and the impact of
that particular science.

As T stated, there are numerous examinations our labs perform,
such as processing of controlled substances, firearms and tool
marks, latent prints, trace evidence, toxicology and computer
science crimes, just to name a few. In fact, these disciplines have
a larger backlog and we receive more of these types of cases than
we do with DNA cases.

According to the 2005 Bureau of Justice statistics report which
was released in 2008, our country’s 389 State and local crime labs
received 2.7 million cases in 2005 and ended that year with a back-
log of 435,879 versus 252,810 at the beginning of the year. Of that
backlog, the largest number was not DNA. DNA was the third larg-
est backlog discipline and the fourth largest discipline in case re-
ceptions.

Some of that can be attributed to the fact that with the increased
visibility of this particular since, we received DNA samples on an
increased number of crimes, such as touch evidence on packaging
of drugs and firearms. That is why DNA is higher than it has been.
It is increasing.

To provide perspective, the median number of forensic requests
each laboratory received in 2005—and I wanted to qualify that by
saying the median number laboratories will go in size from a lab-
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oratory of—our Richmond laboratory is 150 examiners. We have
got a lot of laboratories with two and three-person examiners.

So a median is not necessarily a true number of what the output
is or the reception is for any particular laboratory. But the median
number for that group were 2,716 for controlled substances. I get
that much in a month. For toxicology, 909 for latent prints, 358 for
biology screening, 337 for DNA analysis, and 257 for firearms and
tool marks.

Now, this is going to differ—the numbers of these in the different
sections is going to differ from laboratory to laboratory, depending
on what the reception is. Our backlog numbers show similar rel-
ative statistics. Controlled substances remains the largest for the
median backlog, accounting for 51 percent of the backlog of the
cases, with latent fingerprint identification 16 percent, and as
Chairman Scott noted himself, DNA being 9 percent.

Yet the funding we receive from the government to process these
cases—I am talking Federal Government—consistently remained at
100 percent funding for DNA requested by the Department of Jus-
tice. Fortunately Congress, particularly the U.S. Senate, funded the
Paul Coverdell Act, which allows crime labs the flexibility to apply
funds where they have the most need.

However, that need has never been funded fully by Congress
more than $20 million a year, and that has never been requested
by the Department of Justice in their budget.

Mr. Chairman, we support the funding of DNA initiatives and
have been very excited by the continued advances in this particular
science. But we can’t support it to the exclusion of all the other dis-
ciplines. We are not saying get rid of the DNA, or put DNA for the
other disciplines. We need additional funding for those other dis-
ciplines.

There are still many crimes that do not have DNA involved, and
those victims also deserve to have their cases done on a priority
basis. Solving crimes means more than solving cases with DNA.
We need to address all the disciplines of forensic science. On the
many occasions that we have discussed this with the Department
of Justice, we have heard responses ranging from “there is no data
to support your claims”—and to their defense, when you look at the
publications, the 2002 census was published in 2005, the 2005 cen-
sus was published in 2008—or that only DNA had the political sup-
port.

As a result, our association requested a commission to examine
needs and requirements of all the disciplines. We are very pleased
that the Senate Appropriations Committee asked the National
Academy of Science to conduct this study. We eagerly await its re-
lease and findings later this year—probably the beginning of next
year. We hope that this Committee will take that study and work
toward comprehensive forensic legislation that gives us resources
1{)0 complete the processing of all untested evidence on a priority

asis.

However, with the dawn of DNA, we have seen a revolution
occur that has changed the way we had to work at potentially all
the cases. Realistic expectations from both the judicial system, the
attorneys, and the juries expecting capabilities that just aren’t
there. Some call it the CSI effect, if you will. A lot of people really
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think that we can do things in 47 minutes. In point of fact, the
turn-around time in many instances takes days or weeks.

I can give you one particular example in toxicology. It is very
simple with a one-drug application, an individual maybe has an
overdose of a particular drug, or DUI. But there are a lot of in-
stances where an individual—it is unfortunate that we have this
term—we are looking at a drugstore, where the individual may
have dozens of drugs. And they have to spend time, first looking
for those drugs, maybe identifying all of them, and then having to
quantitate them to find out if there is a therapeutic level, an over-
dose, or what have you.

And so this is not something that can be done in a moment’s no-
tice. They are sequential in how you have to apply them. It takes
personnel, financial resources, and an environment that permits an
understanding of what we face and what our requirements are to
ensure timely processing of evidence. Not all labs have the same
capabilities, and not all of the numbers and types of cases each
month. However, we are seeing our funding having onerous restric-
tions placed on them that some labs don’t even apply for them.

Quite often, requirements and solicitations for DNA funding
changes annually, which requires laboratories to reprioritize their
case approach to comply with the requirements. Now, I will say
that this has changed in the last year, where they have become a
little less specific, giving the laboratories the ability to adjust their
protocols less and actually apply for more of those grants.

Requirements for the Bloodsworth Act were such that even the
few agencies which did apply were told they didn’t meet the re-
quirements. The requirements were later changed, but with a delay
of almost a year. And you heard Mr. Sedgwick announce that those
Bloodsworth grants were just recently awarded.

Mr. Chairman, we would like to work with this Committee to
shape the funding from Congress so that it is representative of the
needs of laboratories and not reflective of what the perceived needs
are from the outside influences.

I thank you for your time, and I will answer your questions.

[The prepared statement of Mr. Marone follows:]

PREPARED STATEMENT OF PETER MARONE

Mr. Chairman and Members of the Committee, thank you for inviting me to tes-
tify before your Committee today. I testify today not as the Crime Lab Director for
the Commonwealth of Virginia but as the Chairman of the Consortium of Forensic
Science Organizations. The CFSO was founded in 2000 and represents members of
the forensic science community which are comprised of the American Academy of
Forensic Sciences, The American Society of Crime Laboratory Directors, the Inter-
national Association for Identification, the National Association of Medical Exam-
iners, the American Society of Crime Laboratory Directors/Laboratory Accreditation
Board, and Forensic Quality Services. Our goal is to educate the public and policy-
makers on the truth of how the forensic community works and what our needs and
requirements are.

What I'd like to bring to your attention today are two things. First the lack of
funding that we are receiving in disciplines other than DNA and second, the prob-
lems that our labs are working under with increased restrictions on our funding and
unrealistic turnaround expectations.

Our community has clearly gone through a technology revolution but it has been
singularly focused. While the use of forensic science dates back nearly 100 years in
the U.S., our community has not prospered from the benefit of many of the techno-
logical advancements, except in the discipline of DNA, primarily due to lack of fund-
ing and visibility as well as the “newness” and impact of the science. As I stated
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earlier, there are numerous examinations that our labs perform such as the proc-
essing of controlled substances, firearms and toolmarks, latent prints, trace evi-
dence, toxicology, and computer crimes to name a few. In fact, these disciplines have
a larger backlog and we receive more of these types of cases than we do cases with
DNA.

According to the 2005 Bureau of Justice Statistics Report, which was released in
2008, our country’s 389 State and Local crime labs received 2.7 million cases in 2005
and ended the year with a backlog of 435,879 cases versus 252,810 at the beginning
of the year. Of that backlog the largest number was not DNA. DNA was our third
largest backlogged discipline and fourth largest discipline in case receptions. Some
of that can be attributed to the fact that with the increased visibility of this science
we have received DNA samples on an increased number of crimes, such as touch
evidence on packaging of drug evidence and firearms. To provide perspective, the
median number of forensic requests each lab received in 2005 were 2,716 for con-
trolled substance, 1,234 for toxicology, 909 for latent print, 358 for Biology screen-
ing, 337 for DNA analysis, and 257 for firearms and toolmarks. Our backlog num-
bers showed similar relative statistics. The controlled substances discipline was the
largest with a median backlog accounting for 51% of our backlog, with latent print
identification being 16% and DNA analysis being 9%.

Yet the funding we have received from the government to process these cases has
consistently remained at 100% for DNA requested by the Department of Justice.
Fortunately, Congress, particularly the US Senate, has funded the Paul Coverdell
Act which allows the Crime Labs the flexibility to apply the funds where they have
the most need. However, that has never been funded by the Congress for more than
$20 million a year and has never been requested by the Department of Justice in
their budget.

Mr. Chairman, we support the funding of the DNA initiatives and have been very
excited by the continued advances in the science, but we cannot support this to the
exclusion of the other disciplines. There are still many crimes that do not have DNA
involved and those victims also deserve to have their cases be a priority. Solving
crimes means more than solving cases with DNA. We need to address all of the dis-
ciplines of forensic science. On the many occasions that we have discussed this with
the Department of Justice we have heard responses ranging from “there is no data
to support your claims of backlog in other disciplines”, to, “only DNA has political
support”. As a result, our association requested a Commission to examine the needs
and requirement of all the disciplines. We were very pleased when the Senate Ap-
propriations Committee asked the National Academy of Sciences to conduct this
study and we eagerly await its release and findings later this year. We hope that
this Committee will take that study and work toward comprehensive forensic legis-
lation that give us resources to complete the processing of all untested evidence a
priority.

However, with the dawn of DNA, we have also seen a revolution occur and it has
changed the way we can solve and potentially prevent crimes. BUT what has come
with that are unrealistic expectations from the public and the government as to
what our capacity and capabilities are and ever changing rules put upon us by the
policy makers. We have found ourselves in a situation of increased visibility due to
the dawn of popular television series, like CSI. Many expect that we can have a
turn-around of a case in the hour it takes for CSI to air their show. In fact, it can
take us from days to weeks, depending on the number of samples and the types of
examinations to process evidence. But it takes personnel, financial resources, and
an environment that permits an understanding of what we face and what our re-
quirements are to ensure timely processing of evidence. Not all labs have the same
capabilities and the number and types of cases vary each month. However, we are
seeing our funding having such onerous restrictions placed on them that some labs
do not even apply. Quite often, requirements in solicitations for DNA funding
change annually which require laboratories to reprioritize their case approach to
comply with the requirements. Requirements for the Bloodsworth Act were such
that even the few agencies which applied were told they did not meet the require-
ments. These were later changed, but with a delay of almost a year. Mr. Chairman,
we would like to work with this Committee to shape the funding from Congress so
that it is representative of the needs of the laboratories and not reflective of what
the perceived needs are from outside influences.

Again, I thank you for inviting me to speak and I look forward to your questions.

Mr. Scort. Thank you.
And Mr. Sullivan?



93

STATEMENT OF CHARLIE SULLIVAN, NATIONAL CURE,
WASHINGTON, DC

Mr. SULLIVAN. Mr. Chairman, Congressman Gohmert.

CURE began in Texas in 1972, and we started with the bus serv-
ice for families to the State prison in East Texas—so we are very
familiar with Texas. Then we were a State organization. We be-
came a national organization in 1985. Back then I attended meet-
ings of the—in the 1970’s in Texas in the State criminal justice
planning agency, which was funded by then the Law Enforcement
Assistance Administration.

As you know, LEAA was the forerunner of the Office of Justice
Programs. At these Texas meetings, I pointed out that LEAA fund-
ing neglected rehabilitation. Even LEAA nationally recognized this
omission by creating a new grant funding section called Part E.

And I remember—and I think, Mr. Gohmert, you probably knew
our district attorney, Henry Wade, of Dallas County actually de-
fended this Part E on rehabilitation to me 30, 35 years ago.

But 30 years later, I still feel that its successor, OJP, places too
little emphasis in supporting evidence-based adult corrections. I
think in 35 years—we are a prison reform group that works with
families of prisoners, former prisoners—we have never received a
call from OJC to do a research project.

And let me explain further. From 1996 until 2001, almost $3 bil-
lion was given by the Bureau of Justice Assistance of OJP to States
to build or expand prisons and jails. And this was the result of a
Democratic administration and a Democratic Congress passing the
Violent Offender Incarceration and Truth in Sentencing incentive
program in the crime bill of 1994.

Half of the funding was formula grant. But a condition of the
other half was that States were encouraged to abolish parole. And
I feel a strong case can be made that this program is one of the
reasons why the United States, with only 5 percent of the world’s
population now has 25 percent of the people in prison in the world.

Also, by removing the flexibility of parole, violent offenders would
actually be released earlier under this no-parole policy. Neither
during the crime bill debate nor in the 6-year implementation of
this massive prison building program did I see much information
communicated to Congress by OJC regarding how this would dra-
matically increase our national incarceration rate.

In my opinion, OJC basically went along to get along. Only after
the intense criticism by a few members of both parties in Congress
did this prison grant program open up the funds to alternatives
and other correctional needs. But by then, however, the damage
had been done. Many States were willing to build prisons even if
they were not needed, and OJC knew this was wrong, and sadly,
they kept quiet.

This prison grant program came about when the Democrats con-
trolled the executive and Congress. In the same way, the recently
passed Adam Walsh Act also became law when the White House
and leadership on Capitol Hill were of the same party. But this
time, it was in Republican hands. And similar to what happened
a dozen years earlier in the crime bill, the Adam Walsh Act, in my
opinion, can be characterized as the political tail wagging the policy

dog.
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Basically, the Act perpetuates three myths. One: the recidivism
rate for sex offenders is high. In fact, a study by OJC’s Bureau of
Justice Statistics shows that recidivism rates for sex offenses are
among the lowest of all types of crimes. The lowest, I think, is mur-
der.

Most sex offenses are committed by strangers. Again, a BJS re-
port states that most sex offenses occur in families, and a 2000
study points out that 93 percent of victims of child sexual abuse
knew the perpetrator.

Three: treatment does not work. On the contrary, national re-
spected programs, like Dr. Fred Berlin’s in Baltimore, have a suc-
cess rate of near 90 percent. And I have visited that program. Al-
though there are token mentions of treatment in the act, the
SMART office created in OJP by the bill doesn’t even include treat-
ment, rehabilitation, or even management in its acronym.

Like the prison grant program, there will probably be an amelio-
ration down the road on the Adam Walsh Act. In the meantime,
however, the country is spending precious resources, and many
people—especially the young—will have already been ruined for life
by having criminal records that are based on sin, not crime. Not
committing crime, but sin.

In both these examples, OdJ’s staff knew these policy decisions
were wrong. But no one spoke up. I suspect that was because of
staff allegiance to those who hired or appointed them. Thus, firstly,
I would suggest that there be a bipartisan leadership at the top of
OJP similar to the Federal Communications Commission or the
Equal Economic Opportunity Commission, EEOC or FCC.

In fact, LEAA, back when it was in the 1970’s, had a bipartisan
structure. Although this will not completely eliminate politics from
OJP decisions, it will go a long way toward reducing the extremism
that occurred in the prison grant program and is going on now in
the Adam Walsh Act.

In addition, there must be an independent advisory committee
that is also bipartisan and reaches out to grassroots organizations
like ours. Most groups like ours—and there are many, based on the
Second Chance Coalition—have no idea what OJP is and what it
is doing with its $2.4 billion budget.

Secondly, I would recommend that before we rush to judgment,
a new policy on a national scale, we should pilot the program. The
program should have an appraisal conducted by an impartial party
which must not in any way have a conflict of interest. That
means—to me this is very important—absolute prohibition on re-
ceiving any money from OJP in the future or even in the past.

In summary: I strongly recommend bipartisanship in decision
making; an advisory committee where liberal and conservative or-
ganizations provide advice that is taken seriously; and the creation
of robust pilot programs. If this is done, I think that the Office of
Justice Programs will substantially improve its most important evi-
dence-based crime reduction policies, and be in a much better posi-
tion to communicate objective information—not subjective, but ob-
jective information to legislative and executive decision makers.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Sullivan follows:]
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PREPARED STATEMENT OF CHARLES SULLIVAN

For the past 35 years I have co-directed a grassroots criminal justice reform orga-
nization, Citizens United for Rehabilitation of Errants or CURE. CURE’s members
are families of people in prison, people in prison, people formerly in prison and other
concerned individuals.

When CURE began in Texas in the 70s, I attended meetings of the Texas state
criminal justice planning agency which was funded by the Law Enforcement Assist-
ance Administration (LEAA). As you know, LEAA was the forerunner of the Office
of Justice Programs.

When I had the opportunity to testify at these Texas meetings, I always pointed
out that LEAA funding neglected rehabilitation. Even LEAA nationally recognized
this omission by creating a new grant funding section called Part E. I remember
then the well-known Dallas County prosecutor Henry Wade pointed this out to me
at a hearing. This Part E in LEAA funding helped somewhat. But, 30 years later,
I still believe that its successor, OJP, places too little emphasis in supporting evi-
denced-based adult corrections.

POLITICS MUST BE REMOVED FROM POLICY-MAKING

Let me explain. In 1985, CURE expanded to a national organization and we
moved to Washington. Since being here, I have been extremely upset by the politics
within OJP in regard to two major initiatives. These are The Truth in Sentencing
Prison Grants and the Adam Walsh Act.

I believe that policy initiatives of this sort occur when members of Congress are
near elections and a sure vote-getter is being perceived as “hard on crime”. Another
contributing factor is that the OJP does not encourage the involvement of grassroots
or nonprofit agencies. At least in our case, we tried but we had no input with the
sponsors during the congressional debate on both theses landmark bills.

PAROLE WAS ABOLISHED AND PRISONS BECAME PORK

From 1996 until 2001, almost three billion dollars was given by the Bureau of
Justice Assistance of OJP to states to build or expand prisons and jails. This was
the result of a Democratic Administration and Democratic Congress passing the Vio-
lent Offender Incarceration and Truth-in-Sentencing Incentive Program in the
Crime Bill of 1994.

Half of the funding was formula grants but a condition of the other half was that
states were encouraged to abolish parole. A strong case can be made that this pro-
gram is one of the reasons why the United States with only 5% of the world’s popu-
lation now has 25% of the people in prison in the world. Also, by removing the flexi-
bility of parole, violent offenders would actually be released earlier under this new
no-parole system.

Neither during the Crime Bill debate nor in the six-year implementation of this
massive prison building program, did I see much information communicated to Con-
gress by OJP regarding how this would dramatically increase our national incarcer-
ation rate.

In my opinion, OJP basically went along to get along! Only after intense criticism
by a few members of both parties in Congress did this prison grant program open
up the funds to alternatives and other correctional needs. By then, however, the
damage had been done! Many states were willing to build prisons even if they were
not needed and OJP knew this was wrong. Sadly, they kept quiet.

ADAM WALSH ACT: USING A SLEDGEHAMMER WHEN A HAMMER IS NEEDED

The VOI/TIS grant program came about when the Democrats controlled the execu-
tive and Congress. In the same way, the recently passed Adam Walsh Act (AWA)
also became law when the White House and leadership on Capitol Hill were of the
same party. But this time. it was in Republican hands. And similar to what hap-
pened a dozen years earlier in the Crime Bill, AWA, in my opinion, can be charac-
terized as the political tail wagging the policy dog.

Basically, AWA perpetuates three myths 1) The recidivism rate for sex offenders
is high. In fact, a study by OJP’s Bureau of Justice Statistics shows that recidivism
rates for sex offenses are among the lowest of all types of crimes.

2) Most sex offenses are committed by strangers. Again, a BJS report states that
most sex offenses occur in families and a 2000 study points out that 93% of victims
of child sexual abuse knew the perpetrator.

3) Treatment does not work. On the contrary, nationally respected programs like
Dr. Fred Berlin’s in Baltimore have a success rate of near 90%. Although there are
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token mentions of treatment in AWA, the SMART Office created in OJP by AWA
doesn’t even include treatment, rehabilitation or management in its acronym.

OJP again failed to communicate this most important information in the AWA de-
bate in Congress and now in its implementation of the Act. Because of these failures
and because of the violation of civil liberties, AWA has been described as falling
apart at its seams. Daily we read about the courts ruling against it.

Like the prison grant program, there will probably be an amelioration down the
road. In the meantime, the country is spending precious resources and many people,
especially the young, will have already been ruined for life by having criminal
records based on sin not crime.

SOLUTION 1: BIPARTISAN LEADERSHIP AND ADVISORY COMMITTEE

In both these examples, OJP staff knew these policy decisions were wrong. But,
no one spoke up. I suspect that was because of staff allegiance to those who hired
or appointed them. I would suggest that there be bipartisan leadership at the top
of OJP similar to the Federal Communications Commission or the Equal Economic
Opportunity Commission.

In fact, LEAA had a bipartisan structure. Although this will not completely elimi-
nate politics from OJP decisions, it will go a long way toward reducing the extre-
mism that occurred in the prison grant program and is going on now in the Adam
Walsh Act.

In addition, there must be an independent advisory committee that is also bipar-
tisan. In my opinion, the Reporting of Deaths in Custody legislation is a model of
what OJP can do. This bill has always had strong bipartisan leadership. Staff of
the Bureau of Justice Statistics, which implements this reporting bill, has met with
myself and even made a presentation at a national CURE convention.

In effect, they have reached out to a grassroots organization like us and I can say
we have a real partnership. This is somewhat true too with a few past and present
staffers of the National Institute of Justice, the research arm of OJP. But, being on
a first name basis with OJP is an exception not the rule. Thus, most organizations
Likg ours have no idea what OJP is and what it is doing with its 3 billion dollar

udget.

SOLUTION 2: UTILIZE PILOT PROGRAMS

Criminal justice policy is much more complicated than many people realize. It
tends to be an emotion-charged subject involving millions of unique people, millions
of unique crimes, and thousands of unique communities. Many communities are fis-
cally strapped.

It seems obvious to me that, before we rush to implement a new policy on a na-
tional scale, we should pilot the program. Any pilot should begin with clear expecta-
tions and should include an appraisal of problems and successes conducted by an
impartial party which must not in any way have a conflict of interest. This means
an absolute prohibition on receiving any money from OJP in the future or in the
past. In my opinion, this did not happen before Congress passed the Truth in Sen-
tencing Prison Grant Program in ’94 nor in the Adam Walsh Act two years ago.

In summary, I strongly recommend bipartisanship in decision-making, an advi-
sory committee where liberal and conservative organizations provide advice that is
taken seriously, and the creation of robust pilot programs. If this is done, I think
that the Office of Justice Programs will substantially improve its most important
evidence-based crime-reduction policies and be in a much better position to commu-
nicate objective information to legislative and executive decision-makers.

Mr. ScorT. Thank you, Mr. Sullivan.

We have votes pending, so I will recognize the gentleman from
Texas. We have a few minutes we can ask questions.

Mr. GOHMERT. Ms. Leary, how many States, if you know, have
a victims’ fund which is funded by fees by defendants that have to
pay into the fund and/or State budgets financing as well?

Ms. LEarY. Well, VOCA, the Federal, is completely comprised of
fines from criminal offenders on the Federal level.

Mr. GOHMERT. Right, but on the State level, do you happen to
know how many States have that same type of program?

Ms. LEARY. I know that Texas has one.

Mr. GOHMERT. I know that.
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Ms. LEARY. You know, we will get the information for you about
other States——

Mr. GOHMERT. I would be curious about that.

Ms. LEARY [continuing]. That have about that, yes.

Mr. GOHMERT. I do like to help States and people that are willing
to help themselves.

Ms. LEARY. Sure.

Mr. GOHMERT. Also, Mr. Sullivan, you have mentioned that you
never got a call for one of those studies. Has CURE applied for
grants?

Mr. SuLLivAN. We are an advocacy organization; we are not a
service. We don’t get into it—that is where we can be objective.

Mr. GOHMERT. Oh, okay. Thank you.

Let’s see.

Let me ask Mr. Marone. You know, we have had hearings on the
DNA backlogs and had a lot of testimony over that issue. And we
passed the Debbie Smith Bill to help address the problem. One of
the concerns I have had is that it seems some labs are very effi-
cient, do a terrific job, and have worked like crazy to reduce their
backlogs. I am concerned that some that are not as efficient, don’t
do as good a job, don’t have as good a work product, are the ones
that end up screaming they need more money than anybody else
because they have got the bigger backlog.

Do you know of anything presently that may deal with that issue
to try to encourage better efficiency and less inefficiency in the
award of those type of grants?

Mr. MARONE. Well, one of the things we have to do is determine
what the actual backlog is. I know a number of issues with labora-
tories is, someone will ask the question, how many cases are back-
logged? And that is really not the number that the lab made. They
ask the police department. They may have a particular number,
and they are giving anything that is in the inventory, when in
][O)oint of fact some of those cases might be cases that are there,

ut

Mr. GOHMERT. Our time is limited, but if you could. I understand
the problems with getting to a number. I am just talking about the
process that may encourage inefficiency and discourage efficiency.

Mr. MARONE. Well, certainly one of the big-ticket items as far
as—from an increase in productivity standpoint, is not just throw-
ing more people at it. What some laboratories do is they just add
more people to do the same operation, and that then spirals to
more equipment, meaning more space, meaning everything.

Mr. GOHMERT. Well, the laboratories——

Mr. MARONE. What we really need to do is move to robotics and
that type of application, where you can actually have the same
number of people doing more work.

Mr. GOHMERT. But I guess what I am really asking from you
would take more time if it is done right. Would you mind submit-
ting suggestions in writing to this Committee——

Mr. MARONE. Absolutely.

Mr. GOHMERT [continuing]. On ways that we could encourage
more efficiency by the awarding of grants and discourage less effi-
ciency.

Mr. MARONE. Sure.
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Mr. GOHMERT. If you wouldn’t mind, because of your specialty,
that would be a huge help.

Mr. MARONE. Absolutely.

Mr. GOHMERT. Thank you.

Mr. ScorT. The gentleman yields back, and we just have a couple
of minutes before we have to leave.

So let me ask Mr. Marone. As chairman of the Consortium of Fo-
rensic Science Organizations, do you have a recommended level of
funding or what we could do?

Mr. MARONE. Mr. Scott, I remember you asked me that question
before. And the answer is, I don’t have a particular number. What
we need to do is, we need to assess actually what the numbers are,
what the requirements are. As I said before, we need to really get
a good number as to what we are talking about.

We need to ask the right question when we are asking for those
surveys as to what is a case, what is a sample. Laboratories don’t
use that same terminology, and that is part of the problem.

Mr. ScoTT. And Mr. Sullivan, you mentioned the abolition of pa-
role. Has there been a study to ascertain whether or not that has
reduced crime or not?

Mr. SULLIVAN. Mr. Scott, I looked for that on the web. And basi-
cally what I saw evaluating the entire prison grant program were
in-house studies promoting it. I never saw any study that actually
looked at the prison grant program, whether abolishing parole, did
this help in general?

We, like I say, placed $3 billion into it, but it was all either pro-
moting it, saying that it has worked and what it has been, but
nothing really objective. And that would certainly seem to me
would be one of the things OJP would have contracted out and
making sure they don’t give it to someone who is getting money
from this.

Mr. Scotrt. Well, as you have heard, we have to get to the floor
just about immediately. So I would like to thank the witnesses for
their testimony. Members undoubtedly will have additional ques-
tions in writing which we will forward to you and ask that you an-
swer as promptly as you can so that your answers may be made
part of the record.

Without objection, the hearing record will remain open for 1
week for the submission of additional materials.

And without objection, the Subcommittee stands adjourned.

[Whereupon, at 1:48 p.m., the Subcommittee was adjourned.]
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MATERIAL SUBMITTED FOR THE HEARING RECORD

PREPARED STATEMENT OF THE HONORABLE SHEILA JACKSON LEE, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF TEXAS, AND MEMBER, SUBCOMMITTEE ON THE
CONSTITUTION, CIVIL RIGHTS, AND CIVIL LIBERTIES

Thank you, Mr. Chairman, for convening this oversight hearing on Department
of Justice Office of Justice Programs (OJP). I look forward to hearing from and
questioning Acting Assistant Attorney General Jeffrey Sedgewick of OJP regarding
OJP and its component’s missions, accomplishments, and its challenges. I also look
forward to hearing testimony and questions our witnesses from organizations that
represent the interests of OJP’s customers and will provide their assessment of
OJP’s accomplishments and challenges.

This hearing will examine the mission of OJP. The mission of OJP is to increase
public safety and improve the fair administration of justice across America through
innovative leadership and programs. The agency seeks to accomplish its mission by
providing and coordinating information, research and development, statistics, train-
ing, and support to help the justice community, meet its public safety goals, and
embrace local decision-making, while encouraging local innovation through national
policy leadership. OJP implements is methods through the specific missions of its
constituent organizations including, among others, the Bureau of Justice Assistance,
the Bureau of Justice Statistics, the National Institute of Justice, the Office of Vic-
tims of Crime and the Office of Juvenile Justice and Delinquency Prevention.

OJP serves a crucial role in supporting the Nation’s criminal justice systems and
as such its programs affect eth quality of life for all Americans. OJP’s successes are
many. However, OJP has also incurred a number of controversies, which the sub-
committee will explore by examining testimony about programs its administers. The
following sections detail the areas of OJP responsibility where the Subcommittee
would like to concentrate.

I look forward to hearing from the many representatives from the Bureau of Jus-
tice Assistance; the National Institute of Justice; the Office of Juvenile Justice and
Delinquency Prevention.

The Bureau of Justice Assistance provides leadership and assistance to local
criminal justice programs that improve and reinforce the nation’s criminal justice
system. BJA’s goals are to reduce and prevent crime, violence, and drug abuse and
to improve the way in which the criminal justice system functions.

To accomplish its goals, BJA administers numerous grant programs intended to
support the nation’s criminal justice systems. Many of these programs have enjoyed
success with little controversy such as the Public Safety Officers’ Benefits Program,
which provides death benefits, educational opportunities and other assistance to
survivors of fallen law enforcement officers, firefighters, and other first responders.
There are programs that have also had serious setbacks, we will explore those pro-
grams in this hearing. Some of those will include Byrne-JAG and other grants.
Byrne-JAG is important because it has experienced serious cutbacks. There have
been serious backlogs and problems with DNA samples.

The National Institute of Justice is the research, development, and evaluation
agency of the Department of Justice and is dedicated to researching crime control
and justice issues. The Subcommittee will question NIJ officials about the number
of criminal justice issues that the agency has researched and evaluated. In addition,
the Subcommittee will discuss as to NIJ’s plans for researching future issues.

Forensic Science is one of NIJ’s most important research and funding areas. It
has been affected give the President’s cuts on DNA and because of changes to pro-
grams like the Debbie Smith Act.

The Office of Juvenile Justice and Delinquency Prevention provides national lead-
ership, coordination, and resources to prevent and respond to juvenile delinquency
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and victimization. It’'s mission is to support states and communities in their efforts
to develop and implement effective and coordinated prevention and intervention pro-
grams. Also, its mission is to improve the juvenile justice system so that it protects
public safety, holds offenders accountable, and provides treatment and rehabilitative
services tailored to the needs of juveniles and their families.

Thank you, Mr. Chairman. I welcome today’s witnesses. I yield back the balance
of my time.
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Congressional Fire Services Institute / Intermational Association of Arson Investigators /
International Association of Fire Chicfs / International Association of Fire Fighters /
International Fire Service Training Association / International Society of Fire Service Instructors /
National Fallen Firefighters Foundation / National Fire Protection Association / National Volunteer
Fire Council / North American Fire Training Directors / Sergeants Benevolent Association

September 8, 2008

Hope Janke

Counsel to the Director
Bureau of Justice Assistance
Office of Justice Programs
810 7™ Street, NW
Washington, DC 20531

RE: (RIN 1121-AA75; OJP Docket No. 1478) Comments on Proposed
Rulemaking Regarding the Public Safety Officers’ Benefits Program

Dear Ms. Janke:

We, the undersigned organizations representing law enforcement officers,
firefighters, and other first responders, submit these comments in response to the Notice
of Proposed Rulemaking relating to the Public Safety Officers’ Benefits Program
("PSOBP") that the U.S. Department of Justice, Office of Justice Programs (“OJP”)
published in the Federal Register on July 10, 2008 (“Proposed Regulation™).

We support several of the goals OJP notes in the preamble to the Proposed
Regulations that it hopes to accomplish through this rulemaking, such as to remove
ambiguities in the current regulation and to counter any suggestion that claims filed under
the Hometown Heroes Survivors Benefits Act of 2003 (“HHSBA”) are not regular PSOB
death-benefit claims, and we applaud OJP’s continued commitment to improving this
important program. We are concerned, however, that contrary to these stated goals, some
of the changes OJP has proposed could unintentionally constrict the classes of individuals
eligible to receive benefits under the PSOBP and impose unnecessary, unduly
burdensome procedural requirements on PSOBP claimants.  Such results would run
counter to what Congress intended when it enacted the Public Safety Officers' Benefits
Act ("PSOBA") and related laws, including the Hometown Heroes Survivors Benefits
Act.

As the Court of Federal Claims has repeatedly counseled, the PSOBA “is
remedial in nature and thus should not be applied grudgingly, but rather should be
construed liberally to avoid frustration of its beneficial legislative purposes.” See, e.g.,
Winuk v. United States, 77 Fed. Cl. 207, 215 (2007); Bice v. United States, 72 Fed. Cl.
432 (20006); Demutiis v. United States, 48 Fed. Cl. 81, 86 (2000), aff'd as modified, 291

Cangressional Fire Scrvices Institute; 900 Second Strect, NE Suite 303; Washington, DC 20002
(202) 371-1277 phone (202) 682-3471 fax www.cfsi.org
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F.3d 1373 (Fed. Cir. 2002). See also Baltimore & Philadelphia S.B. Co. v. Norton, 284
U.S. 408, 414 (1932) (remedial laws “are deemed to be in the public interest and should
be construed liberally in furtherance of the purpose for which they were enacted and, if
possible, so as to avoid incongruous or harsh results”). Certain provisions of the
Proposed Regulations run afoul of these important admonitions, and thus are not unlike
OJP’s initial regulations governing the HHSBA. Those initial regulations led to the
denial of nearly all heart attack and stroke claims filed under the Act within their first
year of operation, and necessitated the issuance of clarifying directives in October 2007.
Given the problems which OJP encountered as a result of the agency’s initial
interpretation of the Hometown Heroes Act, it should not proceed precipitously in issuing
Final Regulations regarding this important program unless and until it has fully
considered the potential effects of these amendments on claimant public safety officers or
their survivors, and consulted with the public safety community.

Our specific comments on the Proposed Regulation are as follows:

1. OJP Should Define, Clarify or Eliminate Certain Terms in the Definition of
“Authorized Commuting,” 28 CFR § 32.3.

The PSOBA provides for the payment of benefits when a public safety officer is
killed or disabled in the line of duty. See 42 U.S.C. §§ 3796 and 3796d. OJP has
interpreted that Act as providing that an injury is sustained in the line of duty, and thus
qualifies for benefits, only if it is sustained in the course of the performance of a line of
duty activity, a line of duty action or authorized commuting, or if convincing evidence
demonstrates that such injury resulted from the injured party’s status as a public safety
officer. 28 C.F.R. § 32.3. The term “authorized commuting,” which does not appear in
the statute itself, nor did it become part of the regulations until the 2005-2006 PSOBP
rulemaking, is presently defined as travel by a public safety officer “[i]n the course of
actually responding to a fire, rescue, or police emergency...” Id  The Proposed
Regulation would revise the definition so that authorized commuting is defined as travel
by a public safety officer “[i]n the course of actually responding (as authorized) to a fire-,
rescue-, or police emergency, or to a particular and extraordinary request (by the public
agency he serves) for that specific officer to perform public safety activity, within his line
of duty....” See Proposed Regulation at 39635. Taken as a whole OJP’s proposed
amendments to the term “authorized commuting” may create significant uncertainty,
inconsistent application by the courts and/or PSOB determining officials, and is not in
keeping with the Agency’s stated goal to “remove ambiguities” in the current regulations.
See Proposed Regulation at 39634. As such, it is not unlike OJP’s original interpretation
of “non-routine stressful or strenuous physical activity” in the 2006 regulations
implementing the HHSBA. This interpretation generated no end of confusion, was a
factor in a number of adverse determinations over the course of the first year that these
regulations were in effect, and necessitated clarification in the BJA Director’s October 2,
2007 policy directive. As described by the Director, this clarification was necessary “to
ensure future consistency” in how BJA would consider this term. '

! Sce statement of Director Domingo Herraiz, Burcan of Justice Assistance, before the Senate Committee
on the Judiciary, October 4, 2007.
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There are several problems with the proposed change. The proposed definition of
"authorized commuting”" involves a phrase which expands the existing definition to
include travel when a public safety officer is responding to "a particular and
extraordinary request (by the public agency he serves) for that specific officer to perform
public safety activity, within his line of duty...." The issue is that the word
"extraordinary” is undefined. Does “extraordinary” mean that the request simply is not
commonplace? Or is “extraordinary” instead a reference to dangerous circumstances?
Or does "extraordinary" mean something else altogether? The Proposed Regulation does
not say.

More fundamentally, the inclusion of the word '"extraordinary" seems
unnecessary. Consistent with Congress' intent, benefits should be triggered whenever a
public safety officer suffers permanent disability or death as a result of an injury
sustained while traveling pursuant to a specific request made by his or her agency to
perform a "public safety activity within his [or her] line of duty." If a public safety
officer has suffered disability or death resulting from an injury sustained while traveling
to perform a “public safety activity within his line of duty” at his agency’s specific
request, the PSOBA very clearly provides for benefits. 42 U.S.C. § 3796(a) (where the
BIJA “determines ... that a public safety officer has died as the direct and proximate result
of a personal injury sustained in the line of duty, the [BJA] shall pay a benefit ...”) OJP
reached a similar conclusion with respect to the meaning of the term “authorized
commuting” in the preamble to the August 10, 2006 PSOBP regulations. The agency
noted that “[i]n the case of officers who are commuting to or from work with other modes
of transportation, the ordinary line of duty analysis would apply: Where it can be shown
that they were injured while engaging in line of duty activities or action, or that they
sustained the injury as a result of their status as public safety officers, they would be
considered as acting in the line of duty.” 71 FR 46033. Fairly construed, the PSOBA
simply imposes no additional requirement that the officer's agency's particular request be
"extraordinary."

To avoid uncertainty and to honor Congress' intent, the OJP should at the very
least define “extraordinary” in a manner that is keeping with the intent of Congress.
Absent this, we recommend OJP eliminate the words "and extraordinary" from the
proposed revision to the definition of "authorized commuting” so as to avoid any undue
confusion. Congress clearly wished to provide benefits in a// situations where a public
safety officer suffers permanent and total disability or dies as a result of an injury
sustained while traveling pursuant a particular request made by his agency to perform a
public safety activity within the line of duty.

Secondly, the proposed definition of "authorized commuting" is that it contains a
new term, “public safety activity,” which the Proposed Regulation defines as being
limited to “(1) Law enforcement; (2) Fire protection;, (3) Rescue activity; or (4) The
provision of emergency medical services.” See Proposed Regulation at 39637. While
this definition would seem sufficient, due to the nature of public safety, this definition
could inadvertently exclude certain emergency response activities that do not fall neatly
into one these four categories. To ensure that the definition is sufficiently
comprehensive, consistent with the intent of the PSOBA, the OJP should: (i) delete the

(78]
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"or" between "Rescue activity;" and (4); and (ii) after the phrase "The provision of
emergency medical services," insert the following: "; or (5) any emergency response
activities an agency is authorized to perform.”

2. OJP Should Not Adopt Certain Provisions in the Proposed Definition of
“Certification” in 28 C.F.R. § 32.3.

Certifications are prerequisites to establishing eligibility for benefits under the
PSOBP. 28 C.F.R. § 32.15 specifically provides that no claim for benefits shall be
approved unless the following certifications are filed: (i) a certification from the public
safety officer's agency that the officer died as a direct and proximate result of a line of
duty injury and that the agency either has paid the officer's survivors the maximum death
benefits it can legally pay or is not legally authorized to pay such benefits;* and (ii) a
certification by the claimant listing every individual known to him who is or might be the
officer’s child, spouse, or parent.

The Proposed Regulation includes, for the first time, a definition of
“Certification” in 28 C.F.R. § 32.3. This proposed definition would impose on PSOBP
claimants a number of new procedural requirements that will make filing claims more
cumbersome. OJP does not articulate any justification for adding these requirements.
Among other things, the proposed definition would: (i) require certifications to be
“expressly intended to be relied upon by the PSOB determining official in connection
with the determination of a claim specifically identified therein” and “expressly directed
to the PSOBP determining official”; (ii) require certifications to contain express
declarations that they are legally subject to prosecution for false statements and perjury
and to the statutory provision governing declarations under the penalty of perjury; (iii)
require certifications to be executed by a person who has, and declares that she has,
knowledge of the assertions made and legal authority to make such assertion; and (iv)
allow the Director of the Bureau of Justice Assistance ("BJA"), in his discretion, to
impose additional “form” requirements. In addition, the proposed definition might make
it more challenging for claimants to have their claims considered, even if their
certifications are otherwise technically compliant. Specifically, a provision in the
proposed definition of “certification” permits the PSOB determining official to reject a
certification if, in his own view, it is not “unambiguous, precise and unequivocal.” These
are terms that, on their face, lend themselves to subjective determinations.

We do not object to OJP's endeavoring to establish guidelines for what the
certifications required under the PSOBP must contain. But OJP must not make the
certification requirements so technical and so cumbersome (particularly without any
legitimate, articulated justification) that it elevates form over substance and renders
agencies and claimants effectively unable to comply with them without the assistance of
counsel. Tt is our concern that, with some of the proposed requirements, OJP is doing
precisely that. We therefore oppose the inclusion of such proposed requirements:

*42U.S.C. § 3796¢-1 conlains a similar certification requirement for cases in which beneficiaries choose (0
scck expedited benefits in connection with a death- or disability-causing linc-of-duty injury sustained while
preventing or responding to a terrorist attack.
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a. By newly requiring certifications to be both “expressly intended to be relied
upon by the PSOB determining official in connection with the determination of a claim
specifically identified therein” and “expressly directed to the PSOB determining official,”
OJP is erecting for eligible PSOBP beneficiaries unnecessary procedural hurdles that
appear to serve little purpose other than to permit the BJA to deny potentially meritorious
PSOBP claims on technical grounds. Indeed, these proposed requirements are a clear
effort to override a judicial decision in which the Court of Federal Claims explicitly
criticized the BJA Director as having acted “narrow minded[ly]” and “arbitrar[il]y,” and
as having improperly elevated form over substance, for denying the PSOBA claims of the
father of a volunteer firefighter who gave his life attempting to rescue victims of the
terrorist attacks of September 11, 2001. Winuk v. United States, 77 Fed. Cl. 207 (2007)
(holding that BJA Director acted arbitrarily in denying claim on grounds that, infer alic,
certification letters were not expressly directed to BJA). In other words, the proposed
requirements are an effort to restore a “narrow-minded” and “arbitrary” interpretation of
the PSOBA that values form over substance. They should not be permitted to go into
effect.

If, in connection with a claim, a PSOBP claimant and/or relevant agency provides
to the BJA the requisite certifications that, in substance, contain the necessary
information (e.g., that the officer died as the direct and proximate result of a line-of-duty
injury and that the survivors received the maximum allowable benefits from the officer's
agency), such certification is sufficient to meet the certification requirement. Consistent
with the ruling in Winuk, that is so whether or not the certifications are “expressly
intended to be relied upon by the PSOB determining official in connection with the
determination of a claim specifically identified therein” and whether or not they are
“expressly directed” to the PSOB determining official. In the end, what matters is
whether the certifications get into the hands of the determining official, not how they are
intended or addressed. Subparagraphs (1) and (2) of the proposed definition of
“certification” should be deleted.

b. It is unnecessary to require certifications to contain: (i) a formal declaration
from the executing individual that he or she has knowledge of the assertions made in the
certification and the legal authority to make them; or (ii) a formal declaration that the
assertions made in the certification are subject to prosecution for false statements and
perjury and to the statute governing declarations under penalty of perjury. Both are
already implicit in any certification an agency or individual submits. As to (i), the
signature on a certification plainly implies that the signatory has knowledge of and
authority to make the assertions in the certification.’ As to (ii), it is a given that an
individual who signs a statement (e.g., a certification) and provides it to federal officials
is subject to federal criminal prosecution if the statement is false. There is thus no sound
reason — and OJP gives none — to require formal declarations regarding these matters.
This is especially so given that there are other provisions in the proposed definition of
"certification" that guarantee the trustworthiness of PSOBP certifications. These include

* If the fact that the executing individual has personal knowledge of the assertions made in the certification
cannol be gleaned [rom the contents of the certification — an unlikely scenario — the PSOB delermining
official can simply rctumn the certification to the agency or claimant and ask the cxccuting individnal to
make it clear. No formal declaration need be required.
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the provision that requires certifications to be "true, complete and accurate" (see
subparagraph (6)), and the language making explicit that the individual executing a
certification may be punished under the criminal law for making false statements (see
subparagraph (3)).

Requiring formal declarations regarding the assertions made in PSOBP
certifications would, again, elevate form over substance and potentially result in the
improper rejection of certain claims on non-substantive, technical grounds.
Subparagraph (4) of the proposed definition of “certification” should be deleted, as
should the words “and expressly declares the same to be so” in subparagraph (3).

¢. The proposed provision permitting the BJA Director to alter the certification
requirements from time-to-time is objectionable. While it arguably provides the BJA
Director with flexibility to alter the form of the requisite certifications as needed, it
provides absolutely no limits on what the Director may do. Giving the Director
unfettered discretion to change the form of the certifications literally permits the Director
to elevate form over substance, authorizing him, without limitation, to impose new
technical, procedural requirements on PSOBP claimants outside the rulemaking process.
Subparagraph (5) of the proposed definition of “certification” should be deleted.

d. The proposed provision requiring the certifications to be “unambiguous,
precise, and unequivocal, in the judgment of the PSOB determining official as to any fact
asserted, any matter otherwise certified, acknowledged, indicated, or declared...” is
unwarranted. It seeks effectively to reverse the Court of Federal Claims’ correct ruling in
Winuk, which castigated the BJA Director for implausibly determining two certifications
to be ambiguous on the question of whether a volunteer firefighter died from injuries
sustained in the line of duty. The Court of Federal Claims got it right; the Proposed
Regulation gets it wrong. When, as in Winuk, a public safety officer’s agency
certification can be fairly construed to indicate that the officer died from injuries
sustained in the line of duty, and when such certification can be fairly construed to
indicate that the agency has paid the maximum allowable amount of benefits, the
certification requirement is satisfied. Tt is both unreasonable and contrary to Congress'
wishes to hold claimants, who may not be sophisticated and likely are not trained in the
law, to an exacting subjective standard that a PSOB determining official (like the BJA
Director in Winuk) might interpret as requiring a near-impossible-to-attain level of
precision. Subsection (7) of the proposed definition of “certification” should be deleted.

3. OJP Should Adopt a More Precise Definition of “Commonly Accepted” in 28
CFR § 32.3.

OJP has the authority to deny a claim if a public safety officer who died from a
heart attack precipitated by line-of-duty conduct engaged in intentional “risky behavior,”
which is defined to include a number of things “commonly accepted” to be a substantial
health risk. 28 CF.R. § 32.13. The Proposed Regulation would define “commonly
accepted” to mean “generally agreed upon within the medical profession.” Proposed
Regulation at 39636,
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Our objection to this definition is that the phrase “generally agreed upon within
the medical profession” is too imprecise and is therefore subject to misapplication.
Fifteen (15) years ago, the U.S. Supreme Court rejected a similar standard, which had
governed the admissibility of scientific evidence in federal courts for decades, and
replaced it with a more comprehensive standard that focuses on the reliability and
relevance of proffered scientific evidence. Under this more comprehensive standard, the
non-exclusive list of factors for assessing reliability includes:

o whether the scientific theory or technique can or has been tested

o whether the scientific theory or technique has been subjected to peer
review and publication

o the known or potential error rate of the technique when applied
e the existence and maintenance of standards and controls

o the general acceptance of the theory or technique in the relevant scientific
community

Consistent with how federal and many state courts now determine the
admissibility of scientific evidence, and to ensure that PSOB determining officials do not
erroneously deny claims by interpreting the definition of "risky behavior" more broadly
than is appropriate, the OJP should define "commonly accepted" to mean: "based on a
theory or technique that is scientifically reliable, such scientific reliability being
established on the grounds that the theory or technique: (i) can be or has been tested; (ii)
has been subjected to peer review and publication; (iii) has a known or potential error
rate; (iv) features the existence and maintenance of standards and controls concerning its
operation; and (v) is generally accepted within the medical profession.”

4. OJP Should Not Limit the Kinds of Training Programs that Trigger
PSOPB Benefits Eligibility.

a. OJP Should Not Limit the Kinds of Training Programs that Qualify as
“Line of Duty Activity or Action” under 28 CFR § 32.3. as the Proposed

Regulation Provides.

The PSOBA provides that BJA should pay benefits if a public safety officer “has
died as the direct and proximate result of a personal injury sustained in the line of duty.”
42 US.C. § 3796(a). The PSOBA regulations currently provide that officers who
participate in “training programs” are considered to be acting “in the line of duty.” 28
CFR § 32.3. OJP proposes to revise the definition of “line of duty activity or action” so
that it instead entails participation in “any official training programs of his public
agency.” Proposed Regulation at 39636.

We recommend amending this definition by striking “his public agency” and
replacing it with “a public agency.” This will keep the definition uniform with that of
“official training program of a public agency” found later in the proposed rule and clarify
any confusion over whether or not an officer can participate in a program offered by any
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organization or agency other than his own when the officer’s agency approves their
participation.

b. OJP Should Not Narrow the Definition of “Participation in a Training
Exercise” in 28 CFR § 32.13.

Under the PSOBA, as amended by the HHSBA, benefits eligibility may be
triggered by a death resulting from a heart attack caused by, infer alia, on-duty
“participation in a training exercise” that involves nonroutine stressful or strenuous
physical activity. 42 U.S.C. 3796(k). The current definition of “participation in a
training exercise” reads: “A public safety officer participates (as a trainer or trainee) in a
training exercise only if it is a formal part of an official training program whose purpose
is to train public safety officers in, prepare them for, or improve their skills in, particular
activity or actions encompassed within their respective lines of duty.” 28 CFR 32.13.
OIJP proposes to revise this definition to read, “A public safety officer participates (as a
trainer or trainee) in a training exercise only when actually taking formal part in a
mandatory, structured activity within an official training program of Ais public agency.”
Proposed Regulation at 39638 (emphasis added).

By requiring that the training be “mandatory,” the new definition, by its plain
language, could be interpreted to exclude officers who, even with their agencies’
approval, participate in voluntary training programs to enhance their knowledge and
skills.

We recommend OJP define the term “mandatory” as it applies to training
exercises and ensure that the definition does not exclude voluntary training programs
intended to enhance knowledge and skills. Failing this, OJP should not adopt the new
definition of “participation in a training exercise” set forth in the Proposed Regulation,
inasmuch as it is unclear and could inadvertently restrict the kinds of training programs
that public safety officers could participate in.

5. OJP Should Revise the Proposed Definition of “Heart Attack” in 28 CFR
32.3.

In the existing regulations, “heart attack” is defined as “myocardial infarction or
sudden cardiac arrest.” 28 C.F.R. § 32.3. OJP proposes revising the definition as
follows:

Heart attack means--
(1) A myocardial infarction; or

(2) A cardiac-event (i.e., cessation, interruption, arrest, or
other similar disturbance of heart function), not included in
paragraph (1) of this definition, that is--

(i) Acute; and
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(i1) Directly and proximately caused by a pathology (or
pathological condition) of the heart or the coronary arteries.

(Proposed Regulation at 39636-37).

While appropriately broader than the current definition of “heart attack,” the
proposed definition still fails to include, as it should, situations in which the heart stops
due to chest trauma. For example, under the proposed definition, a public safety officer
who, while acting in the line of duty, receives a lethal, heart-stopping blow to his chest
during the few hundredths of a second between when the heart contracts and starts again
would not be considered to have suffered a heart attack because an autopsy would reveal
no cardiac pathology. OJP should revise the proposed definition of “heart attack” to
include sudden trauma to the heart that causes the heart to stop, resulting in death. Qur
organizations specifically propose that OJP amend subsection (2) of the definition so that
it reads as follows:

(2) A cardiac-event, (including, but not limited to,
cessation, interruption, arrest, or other similar disturbance
of heart function), not included in paragraph (1) of this
definition, that is--

(i) Acute, and directly and proximately caused by a
pathology (or pathological condition) of the heart or the
coronary arteries; or

(i1) Directly and proximately caused by a trauma to the
heart that causes the heart to stop.

6. OJP Should Revise the Proposed Regulation Regarding “Competent Medical
Evidence to the Contrary” in 28 CFR § 32.14.

The HHSBA contains a presumption that death from stroke or heart attack
occurring within 24 hours of non-routine stressful or strenuous “law enforcement, fire
suppression, rescue ... or other emergency response” activity or training exercise is a
benefits-eligible, line-of-duty injury. 42 U.S.C. § 3796(k). The presumption may be
overcome, however, by “competent medical evidence to the contrary.” Zd. As the
Proposed Regulation explains, the BJA issued a memorandum in October 2007 that
clarifies what the BJA should, and should not, consider to be “competent medical
evidence to the contrary.” OJP now purports to incorporate this memorandum into the
implementing regulation by adding a new provision, 28 C.F.R. § 32.14(c). The new
provision reads as follows:

(c) In connection with the determination of the existence of competent
medical evidence to the contrary, pursuant to a filed claim—

(1) Where there is an affirmative suggestion under paragraph (c)(2) of this
section, which indicates the existence of a potential ground for denial of
the claim, the PSOB Office shall serve the claimant with notice thereof, to
request that he file such documentary, electronic, video, or other non-
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physical evidence (such as medical-history records, as appropriate) and
legal arguments in support of his claim as he may wish to provide;

(2) There is an affirmative suggestion within the meaning of paragraph
(c)(1) of this section, where the evidence before the PSOB Office
aftfirmatively suggests that—

(i) The public safety officer actually knew or should have known that he
had cardio-vascular disease risk factors and appears to have worsened or
aggravated the same through his own intentional and reckless behavior (as
opposed to where the evidence affirmatively suggests merely that cardio-
vascular disease risk factors were present); or

(i1) It is more likely than not that a public safety officer's heart attack or
stroke was imminent; and

(3) The PSOB Office shall not request medical history records to
supplement a filed claim, unless the criteria in paragraphs (c)(1) and (2) of
this section are satisfied; and

(4) Any mitigating evidence provided under paragraph (c) of this section
will be considered by the PSOB Office.

For two reasons, this new provision falls short of OJP’s stated goal of fully and
successfully incorporating the October 2007 memorandum. First, the mutual cross-
references between subsections (c)(1) and (c)2) make the proposed provision
cumbersome and confusing and therefore potentially subject to misapplication. Second,
the proposed provision does not expressly convey one of the central tenets of the October
2007 memorandum - namely, that cardio-vascular disease/risk factors must rnor be
considered in the absence of certain evidence in the claim file. There is no reason why it
should not do so.

OJP should revise the proposed regulation regarding “"competent medical
evidence to the contrary" to read as follows:

(c¢) Inconnection with the determination of the existence of competent
medical evidence to the contrary—

(1) Where the evidence submitted to the PSOB Office affirmatively
suggests that (i) the public safety officer actually knew or should have
known that he had cardio-vascular disease risk factors and appears to have
worsened or aggravated the same through his own intentional and reckless
behavior (as opposed to where the evidence affirmatively suggests merely
that cardio-vascular disease risk factors were present) or (ii) it is more
likely than not that a public safety officer’s heart attack or stroke was
imminent, the PSOB Oftice shall serve the claimant with notice thereof, to
request that he file such documentary, electronic, video, or other non-
physical evidence (such as medical-history records, as appropriate) and
legal arguments in support of his claim as he may wish to provide;



111

(2) In determining whether the evidence submitted to the PSOB Office
affirmatively suggests the existence of any of the criteria set forth in
paragraph (c)(1) of this section, the mere presence of cardiovascular
disease risk factors (even extremely severe) shall not be considered;

(3) The PSOB Office shall not request medical history records to
supplement a filed claim unless the criteria set forth in paragraph (c)(1) of
this section are satisfied; and

(4) Any mitigating evidence provided under paragraph (c)(1) of this section shall
be reviewed by the PSOB Office in favor of the claim.

* £ *

The PSOBP is a critical program designed to recognize and honor the invaluable
public service performed by those who sacrifice their lives to protect our communities. It
is imperative that OJP administer the PSOBP in a way that enables the PSOBP's intended
beneficiaries to obtain the assistance Congress has provided without having to satisfy
requirements that run counter to the PSOBP's broad remedial purposes. Accordingly, we
urge OJP to take action consistent with the foregoing comments when revising the
PSOBP regulations.

Thank you for your consideration. If you would like to discuss any of our
comments further, please contact Sean Carroll, CFSI’s Director of Government Affairs,
at 202-371-1277.

Sincerely,

Jgfee

Dr. William Jenaway
President, Congressional Fire Services
Institute
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President, International Association of Fire
Chiefs

Chris Neal
President, International Fire Service
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President, International Association of
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Chief W. Edward Buchanan , Jr.
President, International Society of Fire
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Chief Dennis Compton
Chairman of the Board, National Fallen
Firefighters Foundation
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Chief Philip C. Stittleburg
Chairman, National Volunteer Fire Council
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Ed Mullins
President, Sergeants Benevolent
Association of New York City
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James M. Shannon
President, National Fire Protection
Association
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Rick Mason
President, North American Fire Training
Directors
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U.S. Department of Justice

Office of Legislative Affairs

Office of the Assistani Attorney General Washingtor, D.C. 20530

December 23, 2008

The Honorable Robert C. Scott

Chairman

Subcommittee on Crime, Terrorism, and Homeland Security
Committee on the Judiciary

U.S. House of Representatives

‘Washington, DC 20515

Dear Mr. Chairman:

Please find enclosed a response to questions arising from the appearance of then Acting
Assistant Attorney General Jeffrey L. Sedgwick before the Committee on September 18, 2008, at
a hearing entitled “The Department of Justice, Office of Justice Programs Oversight”.

We hope that this information is of assistance to the Committee. Please do not hesitate to
call upon us if we may be of additional assistance. The Office of Management and Budget has
advised us that from the perspective of the Administration's program, there is no objection to
submission of this letter.

Sincerely,
/ <
Kecith 3. Nelson

Principal Deputy Assistant Attorney General

Ce: The Honorable Louie Gohmert
Ranking Minority Member
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“The Department of Justice, Office of Justice Programs Oversight”
September 18, 2008
Questions for the Hearing Record
for

Jeffrey L. Sedgwiek
Acting Assistant Attorney General
Office of Justice Programs
United States Department of Justice

1. OJP commissioned a research organization to research and analyze
measurement possibilities and related issues relating to the development of
performance measures for the Byrne JAG program. We understand that
this was completed and a report was provided to the OJP.

RESPONSE:

The Office of Justicc Programs (OJP), through its Bureau of Justice Assistance (BJA),
worked with the Institute for Intergovernmental Research (IRR) to develop new performance
measures for Law Enforcement Task Forces. Through various meetings in partnership with the
National Narcotics Officers’ Associations Coalition and others in the law enforcement field, BJA
was able to develop more meaningful measurements that inclnded output and outcome measures
for law enforcement task forces. The measures were immediately put to use for the new DGJ
Targeting Violent Crime Initiative (TVCT). TVCI task force grantees have been submitting
performance measure data monthly as part of this grant initiative demonstrating value of this
program.

The Byme JAG program bas six fundable categories and various measures for each of
these categories. BJA developed a web site for the Center on Evaluation that contains helpful
information to grantees when developing their strategies and information necessary to submit
performance measures. The website address is
htip://www.ojp.usdoj.gov/BIA/evaluation/index.html.

Byme JAG measures are submitted anmually to OJP as part of the enlire grant progress
reporting system.

a. Has this report been made publie, and if not, why not?

RESPONSE:

No official report was created, however, the measures have been adopted and arc widely
available and published for grantee use in submitting their data.
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b. Could you please provide a copy of the report to this sub-committee?

RESPONSE:

Caopies of the performance measure for both TVCI and the Byrne JAG program are
attached.

2. In your statement, you discuss Tntclligence-led Policing (ILP). Can you
describe what this is and how it is a part of OJP? How much grant money is
used to promote ILP?

RESPONSE:

Intelligence-led Policing (ILP) is a criminal justice concept that encourages greater use of
criminal intelligence to fight crime and offers a more targeted, multijurisdictional and
preventative point of view to the business ol policing. As | mentioncd in my written testimony,
{his is a relatively new concept in the United States and it builds upon the concepts of other
criminal justice cfforts, such as problem-solving policing, community involvement and
neighborhood maintenance, police accountability, and information sharing practices. ILP is an
example of how the Office of Justice Programs (OJF) is using research to keep pace with changes
in society, technology, and criminal behavior, and to inform grant making decisions that assist the
criminal justicc community in Tesponding to serious crime issues.

OIP’s Bureau of Justice Assistance (BJA) does not receive a direct appropriation
specifically focused on ILP. In Fiscal Year (FY) 2007, BIA tied its Targeting Violent Crime
Initiative (TVCI) to the ILP concepts, which has proven successful. This initiative madc
available $75 million to 106 State, local, and tribal law enforcement agencies to address violent
crime issues. Since February 2008, TVCI agencics have reported 5,034 violent felony arrests;
2,751 guns seized; 374 gangs disrupted; and 50 gangs dismantled.

OIP's National Institute of Justice (NIJ) provides grant funding for research,
development, testing and evaluation in support of ILP. As part of its ILP-related efforts, NiJ
supports the creation of tools and technologies for, and fosters new approaches to, the
improvement of the overall information-sharing capahilities of State, local, and tribal criminal
justice agencies. NIJ does not receive a direct appropriation specifically focused on ILP. ILP
research and development activities arc funded from the NIJ portion of the Justice Assistance
appropriation and other appropriations as appropriate, through open, compelitive solicitations.

3. You stated that BJS releascd two reports “Sexual Victimization in Local Jails
Reported by Inmates” (2007) and “Sexual Violence Reported by Juvenile
Correctional Authorities” (2005).
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a Did these reports indicate that sexual vielence is a problem in our
jails?

RESPONSE:

Sexual Victimization in Local Jails Reported by Inmates presents data from the 2007
National Inmate Survey (NIS), conducted in 282 local jails between April and December, with a
sample of 40,419 inmates. About 1.6 percent of inmates (12,100, nationwide) reported an
incident involving another inmate, and 2.0 percent {15,200) reported an incident involving staff.
Inmate-on-inmatc victimization occurred most often in the victim’s cell (56 percent); staff-on-
inmate victimization oceurred in a closet, office, or other locked room (47 percent). An
estimated 5.1 percent of female inmates, compared to 2.9 percent of male inmates, said they had
experienced one or more incidents of sexual victimization. The full report can be found online at
http:/iwww.ojp.usdoj.zovibis/pub/pdf/sviirid7.pdf.

Sexual Violence Reported by Juvenile Correctional Authorities, 2005-06 is based on
administrative records of allegations and substanliatcd incidents in juvenile facilities and should
1ot be compared with sclf-report data from the National Inmate Survey. State, local, and private
juvenile correctional authorities reported an estimated 4,072 allegations of sexual violence
involving youth held in juvenile facilities during 2005 and 2006, the equivalent of 16.8
atlegations per 1,000 youth held in 2006 and 16.7 allcgations per 1,000 youth in 2005.
Approximately [ in 5 of reported allegations of juvenile sexual violence were substantiated. The
full report can be found online at http://www.ojp.usdoj.gov/bjs/pub/pdf/svrical506.pdf.

b. 1f 50, has OJP awarded any grants, or done anything elsc, to address
this problem?

RESPONSE:

The Departmient of Justice Review Panel on Prison Rape is in the process of conducting
hearings with representatives from jail facilities that ranked both high and low on sexual
victimization in the NIS survey. The Panel recently held hearings at the Torrance County, New
Mexico, Jail, a facility with a high rate of sexual victimization. We would be glad to provide
more information from those hearings as it becomes available.

Also, since 2003, the National Institate for Justice (N1J) has made nine awards for
research projects to address rape in correctional facilities. Three of these projects address, cither
entirely or in part, sexual victimization in jails.

4, We have had complaints that in fiscal year 2008, states did not receive their
VOCA grants untif mid-August, and as a result, many victim service
providers were forced to lay off staff and reduce services to victims in need.
Can you explain the delay and discuss your plans to ensure the timely release
of VOCA funds in the future?
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RESPONSE!

The amount of funds available from the Crime Victims Fund is set by Congress in the
annual Department of Justice appropriations act. The Department’s Fiscal Year (FY) 2008
appropriation was signed into law December 26, 2007. The appropriation was accompanied by
Congressional report language, which called upon the Department to submit an operational plan
to the appropriations subcommittee. The process involved much coordination and discussion
between the Department and Congressional appropriations subcommittee staff. As aresult, final
Congressional review and comsments on the operational plan were received on April 22.

Following Congressional review of the spending plan, OJP was able to begin finalizing
the grant awards for FY 2008 and did so as expeditiously as possible. OJP processed
approximately 4,400 grant applications in FY 2008. OJP’s Office for Vietims of Crime awarded
more than $430 million to State crime victim assistance and compensation programs in FY 2008,

OJP has made significant enhancements to improve the processing of grant applications.
For cxample, OJP’s Grants Management System (GMS) is now a fully automated, web-bascd,
end-to-end paperless grants management system that allows OJP* grantees to process and manage
their grants effectively and accurately. We continually scck to improve our processes, and each
fiscal year the grant making procedurcs are reviewed and updated as necessary.

DJP is also working closely with the Office of Managecment and Budget and the Grants
Management Line of Business (GMLOB) Consortium Service Providers. OJP continues to
explore with the Department of Education, one of the GMLOB Consortium Providers,
opportunities to partner and collaborate on shared services. We are hopeful that sharing system
services will result in cost savings.

5. Concerned groups have raiscd concerns about the Public Safety Officers
Bencfits (PSOB) Programs. [n 2006, after nearly three years, the current
rules were finalized. Problems with the Department’s intcrpretation of the
Hometown Heroes Act provisions led to the denial of the vast majority of
claims filed under the Act and a subsequent Inspecior General investigation.
The Director of the Bureau of Justice issued clarifying policy guidance in
October 2007. In July 2008, the OJP proposed numerous changes to the
PSOB program. Groups arc concerned that this new round of rulemaking
could negatively impact the ability of public safety officers and their
survivors to receive these benefits.

a. Can you address these concerns?

RESPONSE:

Although many of the changes proposed in the rule are significant (mainly for reasons of
programmatic transparency and efficiency of claims processing), very few actually are
substantive in character; i.e., very few of the proposed provisions would alter the determination
ofa claim. And the few proposed substantive changes to the regulation would, in general, tend

4
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to make it somewhat easier for affected claimants to cstablish their claims (see e.g., definition of
“Heart attack”).

b. What is the purposc of the new regulations?

RESPONSE:

Executive Order 12866 calls upon agencies to cxamine whether their existing regulations
should be modified to achieve the intended regulatory goal more effectively. Prior to 2006, the
PSOB regulations had been updated only sporadically and had become considerably
disconnected from the day-lo-day implementation of lhe PSOB program. In an effort to provide
clear programmiatic guidance to both claimants as well as OJP staff administering the program
and to conform to several statutory changes to the PSCB Act (including the Hometown Hetoes
Survivors Benefits Act amendments) and court rulings, the PSOR regulations werc
comprehensively revised in 2006.

The present proposed changes are a continuation of OJP’s effort to ensure that the PSOB
regulations are as comprehensive and accurate as possible with regard to the agency’s current
practice in determining claims (see the definition of “PDesignation on file,” “Official training
program,” and “Routine,” for examplc) and to corrcct certain provisions that may be under-
inclusive as currently written (scc the definitions of “Authorized commuting” and “Heart attack”
for example). Many of the changes are sinply grammatical and syntactical changes but are still
important for the sake of clarity and usefillness of the regulations.

¢, Why is there a need to update the existing regulations so soon?

RESPONSE:

The implementation of the presumption created by the Hometown Heroes Survivors
Benefits Act (BJA has now processed more than 200 cases) has revealed several substantive and
procedural shortcomings in the current rule that the proposed rule will fix. Since 2006 (when
BJA began making determinations on Homelown [Teroes claims), BJA has adjusted certain
internal processing pracedures, as well as its interpretations of scveral regulatory terms, and, in
keeping with Executive Order 12866, it is important the PSOB rule, which is relied upon by both
claimants and the agency, reflect these recent changes.

d. Were any public safety organizations consulted before the proposed
regulations were released in order to gauge how the current regulations were
functioning?
RYESPONSE:
The Department did not consult with groups previous to issuing the proposed rule. The

proposed revision of the PSOB regulations was published in early July and the public comment
period extended for sixty days. Many public agency stakeholders submitted comments. In
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addition to this standard sixty-day public comment period, the Department hosted a conference
call that included several major stakeholder organizations in the public safety community a fow
days before releasing the proposed rule and 2 similar conference call after releasing the rule.

e. What is DOJ’s timelinc for issuing the final regulations?

RESPONSE:

Once the agency proposes a rufe, the Administrative Procedure Act requires the agency to
afford a reasonable time for public comment (in this case, the standard sixty days werc allowed).
The comment period ended on September 8, 2008. The draft final rule has been submilted to the
Office of Management and Budget for review under Executive Order 12866 as of October 20,
2008. The final rcgulations will take effect 30 days after their publication in the Federal
Register.

6. ‘We’ve also have reccived concerns about the proposed amendments to 28
CFR Part 23. This regulation was part of a series of law enforcement
reforms to curb widespread abuses of police investigative authorities for
political purpeses, such as the local “red squads” that amassed detailed
dossiers on political officials.

a. What led to OJP’s decision to revise these regulations?

RESPONSE:

The purpose of this revision is to clarity and update the regulations in light of the new,
post-9/11 information sharing environment and investigative policies aimed at preventing
terrorism and other crimes. The existing regulations were last revised in 1993, BJA also
received requests from stale and local law enforcement and information: sharing communities to
update the regulation in light of changcs in both law enforcement priorities and technology since
1993, BJA worked closely with partners in the Prograr Managers Office for the Information
Sharing Environment and DOT's Privacy Office to formulate the revisions that were made.

b. What specifically does OJP find problematic about the existing
regulations?

A detailed, section-by-scction analysis of the changes that QJP proposed to the existing
28 C.T.R. Part 23 regulations, and the rationale for these changes, is available in the Notice of
Proposcd Rulemaking, published in the Federal Register on July 31, 2008 (73 Fed. Reg. 44673).
The existing regulations were last revised fificen years ago, and subsequent changcs in law
enforcement priorities and operating procedures (cspecially post-9/11), technological changes
(for example, improvements in the security of remote system access technology), and the general
obligation of Federal agencies to periodically review and ensure the relevancy of their rulcs all
militated in favor of revising Part 23. Additionally, the proposed changes will require local law
enforcement agencies to develop a project privacy policy that will specify the operational steps

6
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being followed to comply with the rule and its privacy protections. Local agencics are not
required to have such policies under the current rule.

7. The Maryland State Police were recently found to have been improperly
spying on peace activists and anti-death penalty advocatcs. Information
gathered during these undercover operations was shared with the FBI’s Joint
Terrorism Task Force, and with the federal government’s High Intensity
Drug Trafficking Area Task Force. This is exactly the type of ilnproper
police intelligence activity the regulation was created to prevent. Aren’t you
concerned that loosening the language of 28 CFR Part 23 will encourage this
type of overzealous collection of information about First Amendment
protected activities?

Balancing the need to collect and share eriminal intelligence information with the
constitutional rights of individuals, including those guaranteed by the First Amendment, is the
underpinning of the Part 23 rule. As stated in the Notice of Proposed Rulemaking, onc of the
primary goals of the Part 23 rule and the proposed changes thereto is to ensure that criminal
intelligence systems are nol uscd in violation of the privacy and constitutional rights of
individuals.

With regard to the Maryland State Police incident, it is our understanding that Maryland’s
system was not funded under Title 1 of the Omnibus Crime Control and Safe Streets Act of 1968,
as amended, and therefore was not required to follow Part 23. However, it is important to note
that the proposed revisions to Part 23 retain the “reasonable suspicion” threshold and thus will
not in any way loosen the standard with regard to collection of information for those agencies
required to follow Part 23.

8. 28 CFR Part 2, as currently written, limits the disscmination of law
enforcement intelligence to situations in which “there is a need to know and a
right to know the information in the performance of a law enforcement
activity.” OJP’s proposed rule would allow the dissemination of criminal
intelligence information “when the information falls within the law
enforcement, counterterrorism, or national security responsibility of the
receiving agency or may assist in preventing crime or the use of violence or
any conduct dangerous to human life or property.”

a. What type of information would “fall within the law enforcement”?

RESPONSE:

The Notice of Proposed Rulemaking provided a detailed explanation of OTP’s rationale
for the proposed change and opened a thirty-day window for public comment on any aspect of
the proposed revisions to 28 CFR Part 23. OJP is currently considering all public comments and
may change the final rule {including the portion referred to in the question above) to reflect this
input. Given that the rule has not yet been finalized, it would be premature to elaborate on the

7
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specifics of these ongoing deliberations at this time. That said, “within the law

enforcement. . .responsibility” generally refors to information that is necessary for an agency to
perform its law enforcement functions as authorized by state or local law. This specilic
reference, however, is not a departure from the current rule where information that falls within
the law enforcement responsibility of the receiving agency can be shared.

b. How de you define information that “may assist in preventing erime”?

RESPONSE:

The Notice of Proposed Rulemaking provided a defailed cxplanation of QJP’s rationale
for the proposed change and opened a thirty-day window for public comment on any aspect of
the proposcd revisions to 28 CFR Part 23. OJP is currently considering all public comments and
may change the final rule (including the portion referred to in the question above) to retlect this
input. OJP will continue to work closely with partners in the Program Managers Office for the
Information Sharing Environment and DOJ’s Privacy Office throughout this process. It would
be premature to claborate on the specifics of these ongoing deliberations until the rule is
finalized.

c. What was the impetus for broadening the dissemination of this
information?

RESPONSE:
The preamble (o the proposed rule explains that —

“There is o uniform definition of the information sharing standard. In additien,
there is no reference in this provision to disseminating criminal intelligence
information for preventative law enforcement, homcland security, or
counlerterrorism purposes. The attacks of September 11, 2001, have made it clear
that the sharing of intelligence information should be maximized, to the extent
consistent with applicable law and protection for privacy and civil liberties,
among federal, state, and local agencies responsible for law enforcement,
preventing terrorism, and securing our homeland. Reducing real or perceived
barriers to the sharing of investigative and intelligence information that could aid
in law enforcement or in the prevention of ¢rime or terrorism is now a well-
recognized priority of federal, state, and local agencics.”

OJP’s intention was not necessarily to “broaden” dissemination, but to implement
a more uniform standard as to the circumstances in which information can be shared.
Specifically, OJP has, on several occasions, been asked to clarify what “need to know,
right to know” means and to make situational determinations on its applicability. We
believe that these types of determinations are barriers to effective information sharing and
should not be necessary for agencies to perform the required functions of their jobs.

d. What checks and balances are in the regulations to avoid the illegal
collection and dissemination of information?

8
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RESPONSE:

As set forth in the Notice of Proposed Rulcmaking, OJP will play an active role in
monitoring and ensuring cownpliance with the provisions of Part 23. QIP’s BJA will continue to
support training and technical assistance nationwide for law enforcement secking to follow Part
23, OJP will also be developing additional support materials to assist state and local agencies
with the development of required privacy policies and guidelines. OJP is currently considering
all public comments and may change the final rule to reflect input on this issue.

9. 28 CFR Part 23 currently permits the disscmination criminal intelligence
information te any individual when necessary “to avoid imminent danger to
life or property.” OJP’s proposed rule would amend this provision by
removing the word “imminent,” meaning information could be distributed
without limits even when no emergency existed.

a, Again, why the change?
RESPONSE:

As described in the Notice of Proposed Rulemaking —

“Paragraph (f}(2) creates au exception to the requirement in paragraph {f1)
allowing the dissemination of ‘an assessment of criminal intelligence information
10 a government official or any other individual, when nccessary to avoid
imminent danger to life or property.” The term ‘imminent’ is not defined.
Because the provision already requires a determination that the sharing of the
information assessment is “necessary’ to avoid danger to life or propcrty, it is
proposed that the lerm ‘imminent’ be deleted.”

As described in the proposed rule, the term “imminent” presents bariers (0
effective information sharing because in most cases, it is not known that an act of
violence is imminent. Tt is also important to make clear that this exception does, and will,
refer to an “asscssment” of the intclligence information, and not the actual intelligence.
This is consistent with common practices of sharing threat information with industry and
other infrastructure officials. OJP is currently considering all public comments and may
change the final rule (including the portion referred to in the question above) to reflect
this input.

b. Won’t removing the “imminencc” requirement basically allow the

exception to swallow the rule, where informatien can be distributed to
anyone when potential danger is merely possible?

RESPONSE:
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No. The section of the rule wherc "imminent" was proposed for removal does not apply
to sharing of the intelligence information itself. Rather, this section deals with the sharing ol
"asscssments” of intelligence information, such as what we typically see in the post-9/11
environment as a "threat assessment.” Because this change only rclates to the sharing of
“agsessments" (which generally do not include personally identifiable information), and does not
create any exception for sharing actual intelligence outside of law enforcement, this exception
cannot possibly "swallow the rule.” This proposed change and expected clarification in the final
rule actually strengthen the rule hy clarifying these circumstances and protecting against
unnecessary disclosures.

¢. Isn’t allowing eriminal intelligence to be disseminated outside of law
enforcement a huge risk?

RESPONSE:

Neither the proposed rule nor the current rule allows “eriminal intelligence” to be
disscminated outside of law enforcement. The current tule and the proposed rule providc that the
practice of sharing an “assessment” (e.g., “threat assessment™) of such information be allowable
under certain circumstances. Moreover, to the extent there is “risk” associated with
disseminating an asscssment outside law enforcement, we feel that the greater risk is in not
disseminating “when necessary to avoid danger to life or property.” Further, OJP is currently
considering all public comments, several expressing concerns nearly identical to that expressed
above, and may change the final rule (including the portion referred to in the question above) (o
reflect this input. It would be premature to elaborate on the specifics of these ongoing
deliberations at this time.
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PREPARED STATEMENT OF SUE ELSE, PRESIDENT, NATIONAL NETWORK TO END
DoMEsTIC VIOLENCE (NNEDV)

Chairman Scott and Ranking Member Gohmert and members of the Sub-
committee, thank you for the opportunity to submit written testimony for this hear-
ing on the oversight of the Office of Justice Programs. We are grateful to the sub-
committee for your leadership and your ongoing work to improve the safety and
well-being of our nation.

The National Network to End Domestic Violence (NNEDV) is a membership and
advocacy organization representing the 54 state and U.S. territory domestic violence
coalitions. NNEDV is the voice of these coalitions, their more than 2,000 local do-
mestic violence member programs, and the millions of domestic violence survivors
who turn to them for services.

The Victims of Crime Act (VOCA) fund state victim assistance grants are a key
source of funding for programs that directly assist crime victims, including crisis
intervention, assistance with the criminal justice process, safety planning, coun-
seling, support, court accompaniment, and much more. Domestic violence, sexual as-
sault, and general victim services programs all have pressing needs to expand their
outreach and service components. Some 4,400 agencies rely on continued VOCA
funding to serve over 4 million victims a year.

In a recent survey, over 99% of domestic violence service providers indicated that
VOCA funds were a “very important” source of funding.! When the FY 2008 Budget
cut $35 million from the VOCA Fund, our member programs were understandably
shocked and very distraught. They knew that this cut would have a devastating im-
pact on domestic violence service providers, who serve victims and their children
who are often fleeing from life-threatening violence.

According to the survey, as a result of the VOCA cuts, over 58% of victim service
providers said they would serve fewer victims and over 46% said they would provide
fewer services. A clear message from the survey was that funding cuts would have
an immediate and significant impact.

Even before the VOCA cuts, domestic violence service providers were already
hampered by a lack of funding and resources. The National Census of Domestic Vio-
lence Services found that in one 24-hour time period domestic violence programs
across the nation served over 53,200 women, men and children. Unfortunately, due
to a lack of resources, 7,707 requests for services were unmet during that same
day.2 Funding cuts widen the gap caused by an increased demand for services and
declining resources.

These devastating funding cuts were exacerbated by the delay in distributing the
VOCA state victim assistance grants. While waiting for VOCA assistance grants to
be distributed in June, over 86% of states surveyed indicated that their VOCA fund-
ing was in a serious, very serious, or dire situation because of the delay.

Victim service providers serve vulnerable victims with very limited resources.
Waiting with uncertainty for an essential and significant funding stream cripples
programs’ planning processes, jeopardizes staff positions, and, most importantly, en-
dangers victims who rely upon services in times of crisis.

As a coalition of domestic violence advocates and service providers, we know that
the services provided by our member programs are critical and life-saving. As the
demand for services continues to increase, victim service providers struggle to meet
the needs of all the victims who come forward for help. The VOCA state victim as-
sistance grants are essential for victim service providers to keep their doors open
and provide services to victims in crisis. Therefore, we urge Congress to continually
provide oversight to ensure that the VOCA state victim assistance grants are dis-
tributed in a timely manner.

1VOCA Funding Survey. (2008). National Center for Victims of Crime. http:/www.nnedv.org/
docs/Policy/VOCA ~ SurveyResults.pdf

2Domestic Violence Counts 07: A 24-hour census of domestic violence shelters and services
across the United States. (2008) National Network to End Domestic Violence.
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SUMMARY:

... The author specifically highlighted the following problems: 1) the numcrous crime lab problems; 2) the incrcasing
number of wrongful or overturned convictions where forensic science played a significant role; 3) the mounting evi-
dence suggesting that forensic examiners are not adequately trained and how scientific incompetence produced injus-
tices; 4) the lack of scicnce in forensic scicnce (i.c., certain techniques such as fingerprinting arc not bascd on legitimate
scientilic principles); 5) Governor Romney's allinity [or [orensic science was most likely alfected by the "CSl-effect”
and the work of the numerous Innocence Projects across the country; 6) the lack of preventative measures in forensic
science which account for and minimize observer effects (i.e., subconscious effects on the examiner); 7) how the stan-
dardlcss and highly subjective nature of forensic cxaminations renders them very susceptible (o an assortment of crrors,
particularly those caused by subconscious observer effects; 8) the forensic science community is economically bankmpt
and that its insolvency has led to highly questionable crime lab practices, unfit examiners, and miscarriages of justice.

... Relatively low salarics not only Iead (o smallcr applicant pools, they also creatc higher turnover rates and under-
staffing because many forensic scientists leave public crime labs for private labs. ... In short, methodical scientific in-
vestigations cannot be performed if there arc too few forensic examiners and the examiners who arc working have un-
manageable and overwhelming caseloads. . ... Audilors found instances in which laboratory officials enltered the same
genetic profile under two different identification numbers in the database and failed to follow FBI protocols for analyz-
ing profiles and double-checking results. . ... The lab's training and development programs were inadequale because of
funding issues. . ... Governor Romney and his Council Members turned to the forensic mdividualization sciences to
construct a "foolproof" death penalty system. ... Many, including Governor Romney, may assume that, because DNA is
a member of the individualizing forensic sciences, which is actually based on science, a capital punishment statute
premised on this type of evidence will succeed. ... Besides differentiating between class and individual characteristics,
forensic examiners, particularly toolmark examiners, must also distinguish between subclass characteristics and indi-
vidual charactcristics, ... Besides hair misidentifications, convictions have been vacated or overturned duc to misidenti-
[ied [ingerprints, [abricated fingerprints, misleading testimony, misinterpreted firearms evidence, miscalculated DNA
statistics, forensic fraud, misinterpreted drig evidence, misidentified bite marks, faulty blood testing, misinterpreted
burn pattcrns, misidentificd carprints, misidentificd handwriting, and crroncous autopsy conclusions. ... That an unncrv-
ing number of forensic examiners have a shallow appreciation of science, Lhe scientific method. and stalistics is not sur-
prising when one considers: 1) the status of forensic science education; 2) the absence of entry level standards; 3) the
lack of proficicncy testing: and 4) the misguided notion investigators or (cchnicians can learn the complexitics of a fo-
rensic science subject in a forty hour short course. ... Judges decide whether an exaininer is legally qualificd to testily
as an expert. while jurors settle on whether the expert's testimony is legitimate and believable. ... At trial, the accuracy
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of the examiner's findings may not be exposed if defense counsel is not well versed in forensic evidence or cross-
examining forensic experts.

HIGHLIGHT: When liberty hangs in the balance - and. in the case of the defendants facing the death penalty, life it-
sclf - the standards should bc higher than were met in this casc, and than have been imposcd across the country. The
more courts admit Lhis type ol toolmark evidence without requiring documentation. proficiency testing. or evidence ol
reliability, the more sloppy practices will endure; we should require more. nl

This casc and the few cmpirical studics that we have remforce Justice O'Comor's view that the system is allowing
some innocent defendants to be exceuted ... High on the list of the causcs for mistakes arc the kinds of crrors we scc in
this case: the misinterpretation or abuse of scientific evidence|.| n2

TEXT:
[%299]

Introduction

According to federal district judge William K. Sessions IT1, "capital punishment is under sicge.” n3 Boyce F. Martin Jr.,
a federal appellate judge. went even furiher when he declared (hat "the death penalty in (his counlry is arbilrary, biased,
and so fundamentally [*300] flawed at its very core that it is beyond repair." nd Considering the content and authors of
these comments, one must question whether the perceived impenetrability of capital punishment's armor is slowly erod-
ing. The Supreme Court's recent capital punishment jurisprudence has only reinforced this reasonable inference. n5 Al-
though the politics of death are clearly changing for the better, n6 there are still nearly forty death penalty systems,
which arc in critical condition, opcrating throughout United States. n7 Consequently, the United Statcs is at a crossroads
regarding whether it wishes (o endorse or [*301] eradicate capital punishiment. Considering (he fact that capilal pun-
ishment offers a unique political tool for ambitious politicians, it is fair to assume the death penalty system will be in
business for ycars to come in the United States. n8 Accordingly, the only alternative is reform. Capital punishment rc-
form, at least from the guilt/innocence perspective. must begin and end with one objective - accuracy. Is the systemn ul-
timately executing the actual perpetrator(s) in the overwhelming majority, if not every, case? Nothing less than perfec-
tion is acceplable because (he "quintessential miscarriage of justice is the exccution of a person who is entirely inno-
cent." nY Accordingly, demanding absolute precision is a legitimate, if not a categorical, expectation if capital punish-
ment reform is to be taken seriously or have a real impact. n10

From former Massachusctts Governor Mitt Romney's perspective, it is with this fundamental nceessity of perfee-
tion where forensic science enters into the capital punishment [ray. Curious as o whether it would be advantageous for
Massachusetts to reinstitute capital punishment, nl1 Govermmor Romney followed former Illinois Govermor George
Ryan's lcad and asscmbled a bluc ribbon panel of cxperts to ascertain whether it would be realistic to constrnct a "fool-
proof™ capilal punishment system. n12 To creale a [ailsale dealh penalty system. Governor Romney instructed his
Council Members to place "strong emphasis on the use of scientific evidence to help establish the defendant's [*302]
guilt." n13 Two of the Council Mcember's recommendations dealt specifically with forensic evidence.

The Council Members' sixth recommendation suggested that, before a jury can sentence a capital defendant to
death, "the jury should be required to find that there is conclusive scientific evidence (i.e., physical or other associative
evidence), reaching a high level of scientific certainty. Lhat connects the defendant to either the location of the crime
scene, the murder weapon, or the victim's body, and that strongly corroborates the defendant's guilt of capital murder."
nl4

The Council Members' cighth recommendation suggested that the Massachusctts Supreme Judicial Court appoint
an Independent Scientific Review ("ISR") Board to conduct a "thorough review ol the collection, handling. evaluation.
analysis, preservation, and interpretation of” the forensic evidence, which conclusively established the defendant's guilt,
only if the jury convicled and sentenced the defendant to death. nl5

To gauge the utility and/or shortcomings of the Council Members' report, Joseph Hoffman, co-chair of Governor
Romncy's Council on Capital Pumishment and Indiana University law profcssor, brought together some of the brightest
and most experienced legal and [orensic practitioners (o discuss (he Council Members' recommendalions during (he fall
of 2004. The conference consisted of four different panels which examined various issues such as: death eligibility,
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capital juries, the role of scientific evidence, and post-conviction review. The |*303] scientific evidence panel con-
sisted of Dr. Frederick R. Bieber, n16 Dr. Carl M. Selavka, nl17 Jeffrey Pokorak. n18 and the author of this Article.

During the pancl discussion. the author [ocuscd on scvcral issucs supporting his thesis that the forensic science sys-
tem cannot presently rehabilitate the death penalty in Massachusetts (or elsewhere, for that matter). The author specifi-
cally highlighted the following problems: 1) the numerous crime lab probicms; 2) the increasing mmber of wrongful or
overturned conviclions where forensic science played a signilicant role: 3) (he mounting evidence suggesting that [oren-
sic examiners are not adequately trained and how scientific incompetence produced injustices; 4) the lack of science in
forensic science (i.c.. certain techniques such as fingerprinting are not bascd on legitimate scientific principles); 5) Gov-
crnor Romney's affinity for forensic scicnce was most likely affected by the "CSI-cffect” and the work of the numcrous
Innocence Projects across the country; n19 6) the lack of preventative measures in forensic science which account for
and minimize observer effects (i.e., subconscious effects on the examiner); 7) how the standardless and highly subjec-
tive nature of forensic examinations renders (hem very susceptible to an assoruncent of crrors, particularly thosc caused
by subconscious observer effects; 8) the forensic science community is economically bankrupt and that its insolvency
hasled to [*304] highly questionable crime lab practices. unfit cxaminers, and miscarriages of justice. n20

Dr. Bieber attacked these observalions, research, and analysis as [ollows:

T'd like to go back to Craig's comments becanse 1 think, while T may not disagree with some of his concerns about the
state of affairs in science as it's applied to forensic investigations, I think that's precisely why we have these recommen-
dations in the report. I would disagree with your categorization that the Council's report has an over-reliance on, on
what you're calling forensic scicnce. I think, in fact. we have cstablished a requircinent that it be there and that it be
done correctly. And just for the record, I feel like I must quote from our document with, within the context of this re-
quircment. And I'm quoting from Page 20. Not all physical or associative cvidence will be capable of satisfying this
requirement ol conclusive evidence reaching the level of scientific certainty (hat adequalely connects the defendant to
the crime. Moreover, not all individual cases will involve evidence of sufficient quantity or quality to meet this re-
quirement. So we, we understand this point that, that you're driving home. I think, as well as any group could, and we
have addressed it to the best of our ability.

So I, T think clearly, it is, science is a moving target, as you point out. But I must remind the audience that these
same (echniques that Carl's lab applics in the investigation ol scrious criminal acts arc used evervday by us in the hospi-
tal to determine what patient gets what bone marrow sample for treating leukemia or lymphoma. When we reunite the
victims of our soldicrs coming home cveryday at the, at the Air Force Mortuary in Dover, Delaware, these same tech-
niques arc uscd for reunification of familics and the soldicrs, in the World Trade Center, in the genocide going on in
Europe and (he Sudan.

So it seems to me that part of you, Craig, is wanting to butter the bread on only one side. You'll be happy to use it
when it exculpates your, your clicnt. But when it includes him you scein (o be siepping [*305] back. And 1 don't think
that's, I don't think that's iutellectually honest. n21

This Article addresses two important issues. First, due to the limited time each panel member received, the author feels
obligated to thoroughly explain the issucs raiscd during the pancl discussion and address other issucs not raiscd duc to
time constraints. Secoud, (his Article addresses Dr. Bieber's response (o the author's comments. Dr. Bieber's comunents
require an in-depth reply to clarify the valid and "intellectually honest" concerns being expressed about forensic science,
forensic examiners, and crime laboratories.

While Council Members should be commended for (heir incredible amouut of work, Governor Romney's dircclive
to construct a forensically-dependent, "foolproof” death penalty system is misplaced, particularly at this juucture, con-
sidering the numerous crime lab problems (across the country and especially in Massachusetts) and the lack of funding.
122 As (he author recently argued clsewhere: "We have a broken system (the [orensic science sysicin) aticmpling to
support another broken system (the death penalty system)." n23 Accordingly, because capital cases require and demand
perfection, something the forensic scicnce community cannot presently offer, a capital system premisced on forensic
evidence, examiners, and labs will inevitabihity faller from he outsel. Thus. if "(he criminal justice syslem wishes not to
execute innocent individuals, the forensic science community's ... shortcomings must [first] be addressed and rectified.”
n24
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|*306] This Article debunks three widely-held assumptions about forensic science. Part I rejects the assumption
that forensic science is premised on methodical investigations by showing, via case illustrations, how time constraints,
shoddy work, and poor funding play out in the [icld. Part IT analyzcs the assumption that real scicnee is being practiced
in forensic science, concluding that, in reality. the "science" involved is questionable at best and illusory at worst. Fi-
nally, Part TIT challcnges the assumption that forensic scicntists arc actually pcrforming scicntific investigations, and
shows Lhat many [orensic science practitioners are not actually scientists. The Article concludes that, given Lhe forensic
science community's current state of disarray, it is dangerous to assume that forensic science can and will cure the in-
numerable problems which infect the capital punishment system.

I. Assumption #1 - Mcthodical Investigations: Science Requires Time, Meticulousness. and Funding - Three Ingre-
dients Conspicuously Absent In Forensic Science

Most ... crime labs lack sufficicnt numbers of traincd forensic scicntists ... Statc and local governments with shrinking
budgets lack adequate resources 1o hire trained scientists. Even when funds are available, there is an insullicient pool of
qualified forensic scientists to hire. This is due in part to the fact that some colleges that offer degrees in forensic do not
have curriculnns that include basic scicnce courses ncecssary for this occupation. n23

Law and science have fundamentally different beliefs and objectives. n26 Law places great emphasis on prompt deci-
sions. finality. and [*307] accuracy. n27 Scicnce. on the other hand, focuscs on the lone aspect of accuracy. n28 Simi-
larly. while the law emphasizes process, science stresses progress. n29 Given these opposing philosophies and purposes.
it is understandable why lawycrs and scicntists work under different timetines when confronted with disputes. Given the
law's desire for speedy resolutions, the time allotted to lawyers Lo resolve disputes is briel. Accordingly, legal inquiry
generally lacks the tolerance for prolonged research. n30 Science's singular focus on accuracy, however, necessarily
cxpands the timeframe in which scicntists can resolve controversics. Thus, because time is not of the essence, scicntists
can research a theory or problem [or years. decades, or even centuries. n31

Forensic science, alternatively, represents a unique dilemma because it is "the application of scientific principles
and tcchnological principles (o the purposces of justice in the study and resolution of criminal. civil, and regulatory is-
sues." n32 In essence, because the forensic sciences are applied in a legal setting. they are forced to comply with the
taw's affinity for rapidity and finatity. Similar to the fixed mumber of days an attorney has before his or her brief is due,
the forensic scientist must turn over his or her report(s) to the prosccution or defense by a certain date. Consequently,
Torensic scientists cannot take advantage of (he relatively open-ended lime [rame that traditional scientists enjoy. n33
Furthermore, forensic examiners must also |*308] contend with their ever increasing caseloads. n34 Crime lab
cascloads have dramatically incrcased since the new millennium for at Ieast three reasons: 1) the CSI cffect; 2) the
criminal justice system's increased reliance on forensic evidence; and 3) lack of funding. The [ollowing subseclions
consider each of these three reasons for increasing caseloads.

A. The CSI Ellcct: Romanticizing Forensic Science

At a time when the public is demanding CSl-style investigations of even common crimes, many of the nation's crime
labs - underfunded, undercertified, and under attack - simply can't produce. n35

The "CST effect” is the "phenomenon in which actual investigations are driven by the expectations of the millions of
people who watch fake whodunits on TV. It has contributed to jurors' desire to sce more forensic (estimony [rom the
stand." n36 Shows such as CS1, CS1: Miami, and CS1: New York have significantly contributed to this phenomenon.
n37 These shows not only glamorize and distort forensic science's capabilities, they also generate increased awareness
of [orcnsic science, which forces prosccutors and defense attorneys to make [*#309] (esting requests that they may not
have previously made. n38 More testing requests produce larger caseloads. Mounting caseloads are doubly frustrating
because the number of subpocnas grows along with cascloads. If cxamincrs and analysts arc testifying in more cascs,
they have less time Lo devote to their ever-increasing caseloads. n39
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B. Forensic Dependency: The Criminal Justice System's Addiction to Forensic Evidence

They're under a hell of a lot of pressure to get it out as fast as possible and do it perfectly. n40

The sccond reason for the incrcasing cascloads is mtertwined with the CSI issuc. and concerns the criminal justice sys-
tem's mounting dependency on forensic evidence, particularty DNA cvidence. Even without the CST effect, prosccutors
and defense attorneys would still presumably inundate today's crime labs with numerous requests for forensic testing
because of technological advancements and the increased understanding of forensic evidence by attorneys. nd 1

Contrary to the media's portrayal of forensic science, the proliferation in forensic testing is not strictly limited to
DNA analysis. Rather, all areas of forensic testing have experienced increases in testing |*310] requests. n42 The most
recent data supports this claim: publicly funded crime labs reccived approximatcly 2,700,000 new cascs in 2002, n43
Although nearly half (48%) of the new case requests were [or controlled substances. only 2% were [or DNA analysis.
n44 The increase in requests resulted in massive backlogs across the country. n45 Funding in other forensic areas (i.e.,
fingerprinting, fircarms, crime scenc investigation). however, has been minimal compared to the money available for
DNA technology and testing. nd6

Although DNA testing requests constituted only 2% of all requests in 2002, n47 the DNA backlog has dramatically
escalated since [*311] the new millennium. nd48 The backlog is presumably much larger when three additional facts
arc considered. First, a growing numbcr of law enforcemnent agencics have developed cold casc squads Lo reasscss old,
unsolved cases. n49 Second, more states have enacted post-conviction DNA statutes, which give convicted defendants
the opportunity to test or re-test previously-examined or newly-discovered evidence. n30 Third, the creation of DNA
dalabanks and laws requiring certain arreslees or defendants to submit DNA samples have further strained forensic ex-
aminers and crime labs. n51

C. Lack ol Funding: Garbage In, Garbage Out

Our Nation's crime labs do not have the capacity to take full advantage of DNA forensic technology because of an in-
sufficicnt number of traincd personncl. inadequate cquipment, cramped laboratory space, outdated information systems,
and growing cascwork demands. n52

To properly handle the mounting (csting requests. the forensic scicnce cormnunity must do at Ieast two things: 1) hirc a
greater number of qualified examiners; and 2) modemize our nation's crime laboratories. Regrettably, the forensic sci-
ence community is (and has been) unable to accomplish these two goals because it has long been [*312] stymied by
inadequate funding. n53 As onc crime lab dircctor explained, while "the use of forensic scicnce by the criminal justice
system has increased dramatically over the past several vears, |while forensic science| funding has not." n54 Conse-
quently, a "budget crisis cxists in many forensic scrvices programs.” n5S Lack of funding docs not allow for methodical
scientific investigations for (wo primary reasons: high turnover and inadequate modemization.

1. Poor Funding I: Poor Salaries Lead To High Turnover Which Leads To Understaffing

Staffing challenges in forensic laboratories exist nationwide. Staff turnover in Indiana laboratories has created a one-
year backlog despitc a $ 1 million [ederal grant. Understafling in the Massachusctis' statc laboratory system has been
blamed for weakening its law enforcement capability. n36

Poor funding results in inadequate salaries, especially when compared to private sector salaries. n57 Relatively low
salarics not only lcad to smaller applicant pools, they also create higher turnover rates and understafling because many
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forensic scientists leave public crime labs |*313] for private labs. n38 Understaffing naturally leads to backlogs. n59
Backlogs lead to higher caseloads. Under these circumstances, "the pressure to finish cases too quickly increases mark-
cdly. as docs pressurc (0 'extend opinions beyond the scientific method' and to get a particular result." n60 These cir-
cumstances also amplify the likelihood plivsical evidence will be accidentally discarded or purposefully destroyed. n61
Likewisc, with too fcw cxamincrs to combat the growing cascloads, forensic examincrs may not have time to ade-
qualely communicale [*314] with law enforcement agencies regarding how (o properly preserve, or even whether lo
preserve, physical evidence. n62

The low salarics for forensic examiners are disturbing when onc considers that "an additional 10,000 new forensic
scientists arc nceded nationwide over the next decade to address the expanding casc backlog." n63 Some have cven
suggested that agencies should estimate staffing needs based on a ratio of one forensic scientist for every 30,000 people.
n64 Moreover, despite the fact forensic funding is slowly increasing, chronic understaffing will likely continue to be a
problem because public agencics ofien fail to anticipate the worklorce needed (o meet organizational objectives. n65
ldentifying accurate staffing needs in public crime labs is particularly complicated because crime lab directors cannot
cstimate future cascloads because reliable measures of productivity have not been developed. n66 Finally, notwithstand-
ing the steady increase in funding, understafling and technological inadequacies will continue (o be a problem because
the law enforcement administrators who typically control city, county, and state crime labs generally fail to appreciate
the complexitics involved with running a statc-of-the-art crime lab. n67 In short, methodical scicntific investigations
cannot be perforned if there are 1oo few forensic examiners and the examiners who are working have unnanageable
and overwhelming caseloads.

[*315]
2. Poor Fundimg II: Inadequatc Funding Leads to Little (If Any) Crime Lab Modcrnization

The majority of labs do not even have the basic equipment needed to respond to the caseload they currently have. n68

Poor funding not only forces public crime labs to rely on antiquated forensic technology: it also increases caseloads
because crime labs cannot purchasc the necessary technology to handle the mounting testing requests. n69 Similarly,
insufficient funding forces forensic examiners to perform examinations in less than ideal facilities, which increases the
risk of contamination. n70 In terms of dollar amounts, recent congressional testimony suggests an additional $ 1.3 bil-
lion is needed to refurbish older crime labs, while another $ 285 million is nceded to purchase the neeessary statc-of-
the-art equipment to make Lhese crime labs fully functional n71

Furthermore, because the accreditation process is so expensive, inadequate funding is a major reason why less than
half of the nation's critne labs arc accredited. n72 Under a new Texas law. for instance, public and private critne labs
may no longer provide services unless they are accredited. n73 The law will most likely force the closing of at least nine
crime labs (private and public). n74 In a perverse catch-22, many of [¥316] the newer forensic-science-related con-
gressional bills require labs (o be accredited before they can scck federal funding. n75 Morcover, the American Socicly
of Crime Laboratory Directors ("ASCLD"), the primary crime lab accreditation body, does not have the infrastmicture to
handlc the impending wave of applicants and, unless it receives fimancial support to offsct these massive costs, the cost
ol accreditation will remain prohibitively expensive. n76 Finally, poor funding has also diminished the likelihood that
the forensic science community will consider blind proficiency testing - a procedure that can enhance the forensic sci-
ence community's accuracy. n77 Simply put, reliable and methodical forensic examinations cannot be performed if the
cxamining crime lab docs not have the necessary and most up-to-date tcchnology. n78

1*317]
D. Case Illustrations: A Broken Record Regarding Crime Lab Audit Reports

Crime labs are unreliable. n79
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Over the past decade, numerous audits of publicly funded crime lab systems have identified reoccurring problems with
our nation's crime labs. These audit reports caused Barry Scheck, co-founder of the Innocence Projecl. (o wrile: "Every-
one should know our crime laboratories are in a crisis. reeling from an epidemic of scandals reflecting decades of
shoddy work. usually from bad actors producing incompctent or fraudulent results, but sometimes from methodologics
that have been exposed as unreliable." n80 While many may argue Mr. Scheck's comments must be cautiously viewed
due to his allegiance to the defense bar, some highly respected forensic practitioners and administrators concur with his
asscssment. n81

The cxamples below highlight the pervasive crime lab problems identificd in Massachusctts, Houston, and Vir-
ginia. It is important to note, however, that these three examples only represent a small percentage of the crime labs
which experienced significant problems over the past decade. Crime lab audit reports in California, n82 Colorado, n83
[*318] Vermont, n84 Texas n85 (Fort Worth in particular), n86 Illinois (particularly Chicago). n87 Michigan (parlicu-
larly Detroit), n88 Rhode Island, n89 and Washington n90 have all identified serious administrative, financial, and ethi-
cal problems. The federal side has not been immunce from attack cither, as a report on the FBI's DNA laboratory pointed
out. n91

1. Massachusetts Forensic Institutions

Regarding Massachusetis crime labs and forensic inslitutions, it is obvious that Council Members either did not thor-
oughly investigate the Massachusetts forensic institutions or simply chose to ignore obvious problems associated with
these institutions. n92 Regardless of the [*319] reason. it is both remarkable and frightening to think that Council
Members believed that Massachusclts' beleaguered forensic institutions could resurrect the death penalty in Massachu-
setts.

According to a Boston Herald investigation, "Massachusctts law cnforccment tecters on the brink of disaster duc to
a seriously underfunded. understalfed. and overworked corps of slale medical examiners and other forensic invesliga-
tors, according to a scathing new report." n93 This scathing report, written by the National Forensic Science Technol-
ogy Center, concluded that the "current system is at high risk to producc a major crror within the criminal justice sys-
tem, and without a major [inancial rescue will continue to deteriorate, eventually costing more (o [ix and laking longer
to repair." n94

a. Massachusctts Statc Police Crime Labs

With respect to the State Police Crime Lab Systemn. the report noted that:

. Space is so limited at the main lab in Sudbury and others scattered throughout the state that forensic examiners are
forced to "pluck” evidence from the clothing of suspects and victims on scparate days (o avoid cross conlamination. n93

. The Crime Scene Services Unit at Devens is located in a building with a potential asbestos problem and such lim-
ited space that unsealed evidence is stored everywhere, including a leaky locker outside. n9%6

[¥320] . Many of the labs' crime scene unils operate wilhout wrillen procedures or (raining budgets. n97

. The one ruedical examiner assigned to the satellite office in Worcester must often "beg, borrow or steal” supplies
from (he University of Massachusctts Medical Center. where the office is located. n98

. Prosecutors and law enforcement officials criticized the main crime lab (in Sudbury) for its policy of only per-
forming DNA testing in sexual assault and other cases where no suspect has been identified but also where the sample
could be compared against the national DNA convicted defender database. n99

. The labs have a "draconian" policy of limiting prosecutors (o submilling only one or two cases a month for DNA
testing. n100

Tn May 2005, a DNA analyst further tarnished the crime lab's image when the analyst's DNA matched the DNA profile
taken from a February 2003 rape kit. n101 In January 2007, the crime lab's reputation received yet another blow when it
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came to light that 2 DNA analyst routinely failed to inform investigators and prosecutors of DNA "cold hits" before the
statute of limitations expired. Likewise, the same analyst informed investigators of DNA matches which, in several
cases. lurned out (o be incorreet. n102 Finally, in 2006, the Justice Department's Office of the Inspector General audited
the crime lab and discovered the following problems: n103

. Auditors tested 100 convicted offenders and 100 forensic profiles and found twelve forensic profiles were incomplete
becausc lab [*321] officials failed to analyze all the required loci and loaded fewer than the ten required loci into the
national DNA databank. n104

. Auditors found instances in which laboratory officials entered the same genetic profile under two different identi-
fication numbers in the database and failed to follow FBI protocols for analyzing profiles and double-checking results.
nlos

. One forensic profile tested was inaccurate because one of the values uploaded for one locus did not match the
valuc identificd during analysis. n106

. One forensic prolile lesied was inaccurate because lab officials incorrectly entered the same profile into the na-
tional DNA databank under two different identification numbers. n107

. One forensic profile was both inaccurate and incomplete. The profile was incomplele because the lab failed o
analyze all the required loci and lab officials loaded fewer than the ten required loci. The profile was inaccurate because
officials incorreetly entered the same profile into the national DNA databank under two diffcrent identification mum-
bers. nl08

Duc (o the mnyriad of problems which plagued the State Potice Crime Lab over the past few vears, Lab Dircetor Dr.
Carl Selavka abruptly resigned in March 2007. n109 According to the Massachusetts Public Safety Secretary Kevin M.
Burke: "[Dr. Selavka] voluntarily resigned, but T can tell you that he understood his performance was being reviewed
and was being received negatively ... The nature of Dr. Sclavka's resignation was an admission that he didn't mect his
responsibility." n110

[*322]
b. Office of the Chief Medical Examiner
The Office of the Chicl Medical Examiner ("OCME") has been audited four scparate limes over the last seven ycars,

and cach audit report concluded that "the medico-legal services provided in the Commonwcalth fall well below national
accreditation standards.” n111 These four aundits also found:

. The OCME's $ 3.64 million budget fell well below the recommended amount of § 13 million. n112

. The OCME is persistently under funded. which prevents it from exploiting the Boston medical community's re-
sources. n113

. The OCME "has been virtually level funded" which "has effectively meant a continuous diminution of resources
Lo accomptish its missions." n114

. The OCME's toxicological services. which are provided by the University of Massachusetts, have also been under
funded resulting in chronic delays. nl15

. The OCME has suffcred significant turnover duc to low salarics. n116
|*323]

c. Boston Policc Departiment Fingerprint Unit
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After two Boston Police Department ("BPD") fingerprint examiners misidentified a fingerprint that mistakenly sent
Stephen Cowans to prison for six years for attempted murder, Boston Police Commissioner Kathleen M. O'Toole au-
dited (he BPD's fingerprint unit. n117 Following (he audit. Conunissioner O'Toole immediately shut down the unit.
nl118 Commissioner O'Toole criticized the unit for its "low standards and lack of professionalism." n119 A Boston Her-
ald invcstigation also uncovered that the BPD uscd the unit as a "dumping ground” for misfit officers for decades. nl20

d. Boslon Police Department Ballistics Unit
According to a Boston Phocnix investigation, BPD "fircarms examincers .., arc ill-trained and incpt. Compared with
their counterparts in big citics like New York, smaller citics like Pittsburgh, or states like Illinois. Boston's fircarms ex-

aminers are amateurs, who [*#324] would not qualify to work in those other jurisdictions." n121 The investigation also
uncovered

. Fircarms cxamincrs were not sclected based on any particular science background or skill with fircarms. nl122

. Examiners received no specialized [irearms Lraining. Instead, they were (rained under (he "apprenticeship"
method. n123

. Oversight and supervision was non-cxistent. nl124
. Examiners misplaced evidence on various occasions. n125

. When examiners failed proficiency tests, their supervisors refused to remove them from case work or to require
them to take supplemental coursces. nl26

. Some exaniners dehiberately misled juries by testifying (hat class characteristics were in fact individual character-
istics. n127

. Prior (o receiving the unit commander position. Lt. Catherine Doherty never conducted a fircarns examination,
Rather, she performed background investigations on the BPD's incoming recruits. n128

. Inone casc, Detective Tyrone Camper testificd that he failed various proficiency tests. A weck later, in another
case. he changed s testimony, claiming to have never failed a proficiency test. n129

[*323]

2. Houston Police Department's Crime Lab

As one federal judge recently noted, "evidence of significant problems with the [Houston Police Department] crime lab
[has become] public in the last few years." n130 The Houslon Police Department ("HPD") crime lab "has been some-
thing akin to a crime lab from hell for the past several years." n131 The HPD lab services Harris County, which has the
dubious distinction of sending morc defendants to death row than any other county in the United States. After a local
Houston television slation aired an investigative report. during the fall of 2002, questioning the HPD lab's quality con-
trol measures, n132 the FBI audited the lab's DNA and serology units, n133 FBI auditors uncovered problems, which
were all (0o (amiliar:

. The lab did not have a quality assurance program. nl34
. Lab managers were not given authority or resources to effectively discharge their duties. nl35
. Budget concerns prevented (he lab from properly calibrating critical cquipment. nl36

. Lab personnel did not have the requisite cducation, training, and cxperience (o perform (heir cxaminations or (0
testify in court. n137

. The 1ab did not have an in-housc training program. nl38
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. The lab did not maintain adequate personnel records regarding each analyst's training, education, and experience.
nl39

. The DNA unit did supervisor not mect minimum educational requircments in the arcas of statistics and population
genetics. n140

[*326] . Somc analysts did not have coursc work in biochemistry, genctics. or molccular biology. nl41

. Some analysls did not have undergraduate degrees in biology, chemislry. or a [orensic science-related field. n142
. The lab did not follow written protocols for monitoring or decontaminating critical equipment. nl43

. The lab did not retain or return a portion of a sample when possible. n144

. The lab failed to routinely check whether its instrutnents provided consistently accurate results. n145

. The lab did not conduct internal validation studies. n146

Due to a growing concern that the entire HPD lab was dysfunctional. an independent investigator, along with a team of
lawyers and [orensic scientists, were appointed to conduct an exhaustive audit of the entire HPD lab in February 2005.
The independent investigator's preliminary report revealed that "key former Crime Lab personnel, including senior su-
pervisors or managers, cither have not yet responded to our attempts to contact them or so far have refused our requests
for inlerviews." n147 The independent mvestigator's [irst comprehensive report. released in May 20035. exposed several
disturbing themes. For instance:

. The HPD did not adequately support the crime lab. n148

. The HPD lab was and has been poorly funded, resulting in salarics that were (and still arc) inadequate and a lack
of essential equipinent. n149

1*327]| . The lab's training and development programs were inadequate because of funding issues. n150
. There was a historical abscnce of quality assurance and control systems. nl51
. There was a lack of supervision in the DNA/Serology unit from 1996 to 2002. n152

. The most distnrbing finding concerned two analysts, James E. Price and Vipul H. Patcl, who cngaged in at lcast
four separate incidences ol "drylabbing." n153

A fourth comprehensive report. released in January 2006, identified more significant and pervasive problems with the
lab's serology and DNA units. n154 With respect to the serological work, anditors identified the following problems:

. The absence in serological reports of any discussion relating to genetic profile frequency statistics or of the signifi-
cancc of the statement that a suspect could not be excluded as a potential donor of evidence samples. n1355

. The routine failure to report tesling resulls and probalive [indings. n156

[*328] . The absence of generally accepted documentation and evidence control procedures, and errors by analysts
in transferring (est results 1o worksheets. n157

. In particular, auditors discovered two cases where serologists issued conclusions that were inconsistent with their
own ABO blood typing cxaminations. nl358

With respect to the lab's DNA work, auditors identified "major issues” in twenty-seven cases, including three death
penalty cascs. Auditors identificd the followings problemns:



166

Page 11
17 Geo. Mason U. Civ. Rts. L.J. 299, *

. Failure (o report typing results, including potentially exculpatory cvidence. n159

. Prevalence of low quality analytical results, which were likely attributable to some combination of the DNA ana-
Lysts' poor techniques and contamination. nl60

. Reporling misleading stalistical significances. especially in mixture cases. n161

. Failure to use and show proper regard for scientific controls. n162

A fifth comprehensive report, released in May 2006, "continued to uncover major issues in the serology and DNA
cascs analyzed by the Crime Lab, dating back to 1980 i the arca of scrology." n163 Auditors identificd fifty scrology
cases and twenty-seven DNA cases (hat presented wilh "major issues." n164 With respect (o (he serology cases. audilors
identified the following problems:

. Analysts routinely failed to perform potentially probative. inculpatory or exculpatory, ABO typing in a large number
ol cascs. cspecially scxual assault cases. nl65

*329] . Analysts frequently failed to report probative ABQO typing results "due to an apparent reluctance to report
cxclusions.” n166

. Analysts repeatedly misinterpreted or inaccurately reporied ABO (yping results. n167

. Analysts frequently reported results which svere unsupporied by documented analysis. n168

Auditors found similar problems with nearly one third (32%) of all the DNA cases they re-examined: n169

. Auditors "found further evidence of a pattern of reluctance on the part of the crime lab's DNA analysts to report typ-
ing results inconsistent with the known profile of cither a victitn or suspect.” nl70

. Analysts "in many cases" frequently reported "only those results that, from their perspective, were 'safe’ in the
scnsc that they were consistent with other evidence im the casc or with the investigators' cxpectations.” nl71

. Analysts [ailed to mathematically conlirm DNA results. n172
. Analysls roulinely [ailed to report the signilicance of DNA results. n173

Auditors also "found no semblance of an effective technical review program or quality assurance regime to detect and
correct” any problems which were identificd. n174

[¥330]

3. Virginia Division of Forensic Services

In 2004, in the aftermath of Earl Washington's pardon from death row and subsequent federal civil lawsuit, which un-
covered mistakes by the Virginia Division of Forensic Services' ("VDFS") top DNA analyst. Governor Mark Warner
ordered an external audit of the VDFS. nl75 According to the ASCLD auditors, the lab's most expericnced DNA ana-
lyst, Jeflery Ban. not only mistakenly identificd a phantoin DNA profile, but the lab's technical reviewer and the lab's
own 2004 intemmal audit also failed to identify Ban's mistakes. n176 The auditors also found:
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. Ban's conclusions, in which he identified a non-existent male as the source of the semen in the (rape/murder) victim's
body. were incorrect. n177 The nonexistent male actually turned out to be convicted serial rapist Kenneth Tinsley, n178

. The 1993 decision not to absolulcly pardon Washington was bascd on Lhe incorrect reporting of a detail. which the
auditors concluded should not have been included in Ban's 1993 report. n179 Had the detail not been included, it would
have been obvious that there was only onc scmen donor, which could not have been Washington. nl80

. "Pressure [rom outside Lhe laboratory and excessive managerial influence [rom within (he laboratory" may have
resulted in Ban's errors and the technical reviewer's inability to spot these errors. nl181 Lab Director Paul Ferrara and
Ban implicd that thesc errors were not the result of systemic lab problems. but instead occurred because Washingtlon's
casc was not a "normal" casc. nl182

|*331] . The lab's 2004 internal audit erred when it defended the "comrectness" of Ban's September 2000 re-
analysis. n183

. Auditors recommended (hat Ban be immediately suspended from all cases involving low level DNA samples
and/or mounted slides. n184

. Auditors also recommended the lab undergo a more expansive audit to determine whether the deficiencics identi-
fied in Ban's testing were "endemic" to the entire lab. n185

When Washington's attorneys presented Ferrara with their DNA expert's 2004 report, which exonerated Washington
and called into question Ban's results, Ferrara refused to admit to any crrors, and refused to allow the VDFS to be au-
ditcd by outside cxperts. n186 Even after ASCLD issucd its report, Ferrara, along with Virginia state officials, contin-
ued 1o minimmize the problem by proclaiming (he auditors cleared the VDES of any syslemic shoricomings. n187

After ASCLD issued its report, Governor Warner ordered a comprehensive examination of the VDFS's procedures
in 123 criminal cascs. n188 Five nationally recognized scientists, including Dr. Bicber, were sclected to review the
VDFS's work. n189 After reviewing the cases, the scientists reported they found no procedural errors that "substantially
affected the integrity of the results." n190 However. the [*332] scientists informed VDFS officials that a lab analyst
reached improper conclusions in a death penalty case. nl91

In the end, the fact that the VDFS, a lab which many considered to be the premiere state crime laboratory in the
United Statcs. botched four different DNA tests in two scparate capital cascs (three times in the same casc), calls into
question whether any capilal punishment system can ever be shielded [roin error simply by relying ou DNA evidence or
what many purport to be the "single greatest advance in the 'search for truth[.]" n192 More importantly, if DNA evi-
dence cannot prevent crror in capital cascs. then surely (ingerprinting and the like (c.g.. loolmark, fircanms, and bite
mark cvidence), forensic (cchniques that have questionable foundations in science. cannot.

11. Assumption #2 - Science is Being Practiced: There Is Very Little Science in Forensic Science

Scveral of the forensic scicnces, including expert handwriting identification and fingerprint analysis, arc uow being
criticized by historians, forensic walchdogs. and law professors who clain (hat these [orensic teclniques are not
grounded in good science, that they have been inadequately tested, and that their methods have been insufficiently scru-
tinized. 1193

Govcernor Romney and his Council Members turned to the forensic individualization scicnees to construct a "foolproof™
death penalty systenr. n194 Individualization is premised on the theory no two objects [*333] are exactly alike. n195
Forensic individualization examiners are concerned with associating an item or mark located at a crime scene to the one
and only source of that item or mark to the exclusion of all others in the world. n196 Examples of forensic individuali-
calion sciences include DNA, handwriling, (ingerprints. (irearms, toolmarks, bite marks. hairs and {ibers, shoe prints,
elbow prints, nl97 ear prints, n198 and lip prints. n199
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Many, including Governor Romuey, may assume that, because DNA is a member of the individuatizing forensic
sciences, which is actually based on science. a capital punishment statute premised on this type of evidence will suc-
cced. Although scemingly intuitive, Lhis assumption is nonctheless incorrect because DNA cvidence plays a very minor
role in the overwhelming majority of cases charged and prosecuted. n200 Forensic practitioners, congressmen, defense
attorncys, and prosccutors have all acknowledged this reality. n201 Thus, it is [*334] unsurprising that DNA has fac-
tored into very few dealh row exoneralions. n202 This slands Lo reason becanse DNA technology necessilates the exis-
tence of biological evidence connecting the offender to at least the crime scene and, to be beyond question, the crime
itsclf. Rapc is the most obvious illustration, as rapists gencrally deposit seminal fluids on the victim or at the crime
scene. The typical capital prosccution in the United States, however, is not for rapc combined with murder, but for a
murder committed during a nonsexual act. 1203 Prosecutors in these types of capilal cases rarely have biological evi-
dence which positively links the offender(s) to the capital murder and conclusively establishes their guilt. n204

DNA's minimal influcnce on capital prosccutions would not change under the Council Members' reconunendations
because the |*335] list of death-eligible murders (identified by the Council Members) is so narrow that only a minus-
cule number of capital prosccutions would be sought. By substantially narrowing the death-cligible offenscs, Council
Members not only further weaken the already negligible impact DNA evidence has on capital prosecutions, they also
force prosecutors to rely on questionable forensic evidence (e.g., fingerprints, bite marks, toolmarks) to prosecute the
few capital cascs that could potentially be brought to trial. n203 Conscquently, the recommendation to significantly re-
strict the list of death-eligible murders increases Lhe likelihood a capilal defendant's death sentence will be premised on
forensic techniques which are tenuously supported by legitimate science. n206

[*336] Before delving into why DNA evidence differs from other forensic identification evidence, it needs to be
stressed Lhat recovering DNA from a crime scene does not 1) tell the entire story or 2) automatically guarantce perlect
results (as already demonstrated by the VDFS's mistakes which mistakenly sent Earl Washington to Virginia's death
row). With respect to the former, as Professor James Starrs has written, "like Superman, DNA has its kryptonite,” in that
it cannot tell the complete story. n207 In regards to the latler, as the DNA revolution contmues (o be played out, it is
increasingly apparent that our nation's crime labs are not always equipped with the necessary funding, technology, man-
agement, or competence to take advantage of DNA's crime-solving capabilitics, n208 As a result, DNA testing is far
|#337] from infaltible and false posilives are "now broadly recognized, although (he rale at which they occur is difficult
to estimate due to the paucity of research on the issue." n209

A.DNA: A Legitimate Individualizing Science

DNA analysis now sets (he gold standard against which other lorensic sciences are measured. And il usually makes
other forensic sciences look deficient by comparison. n210

DNA evidence differs significantly from other forensic identification evidence. First, scientists developed DNA testing
in academic and industrial scttings for reasons having nothing (o do with solving crimes. n211 Because science valucs
skepticism as much as it values progress, scientists had already investigated and identified DNA's potential limitations
before prosecutors and police realized its potential in the criminal justice system. n212 Second. DNA deals with a
purely empirical issue and is therefore easily amendable (o normal scientific nethods. n213 Third, DNA has academic
and industrial counterparts that are capable of "performing the lion's share of research.”" n214 |*338| Fourth, unlike
other branches of science, DNA is an amalgamated branch of knowledge. in that it borrows from other branches such as
biology and genctics. n215 Thus, DNA is noticcably different from the other individualizing forensic scicnecs.

First, criminal investigators created the non-DNA [orensic identification techniques 1o solve crimes and secure
convictions. n216 Second. fingerprinting and the like are not premised on legitimate science(s). nor can they be consid-
cred applicd sciences because no scientific law exists which prevents two objects or humans [rom beimg identical. n217
More specifically, there is no scientific principle which prohibits portions of two individuals or objects from being iden-
tical. n2 18 With respect to the applied science claim, before an analyst can apply a science there must be a science to
apply. n219 Third, becansc individualizing forensic techniques are not buttressed by traditional scicnce(s). they have no
knowledge-producing counterparts in the academic and industrial sectors to assist in identifving and ascertaining the
limitations and weaknesscs of certain forensic techniques. n220 Fourth, unlike DNA, which has a comfortable statistical
foundation, other fields. such as fingerprinting. have yet to embark on base rate research. n221 |*339] While forensic
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examiners may have a general impression of which fingerprint, toolmark, bite mark, or handwriting characteristics are
widespread and which are atypical, the intrinsic decisions made by these examiners are not premised on published sta-
tistical studics, nor do any methods cxist for cstimating (he rarily of certain characteristics. n222

Fifth, notwithstanding the emerging trawl search problems with DNA databases (i.e.. cold hit cases), n223 forensic
identification examincrs arc far morc likely to dredge for data than arc DNA analysts. n224 Unlike DNA analysts, who
know beforehand (he variables for which they are probing, forensic examiners, such as [ingerprint examiners. are not
restricted by a pre-examination list of absolute variables. Instead, these examiners probe their respective pieces of evi-
dence until they come across features that they deem significant. The inherent problem with this approach is that the
individualizing forensic scicnces have vet to proposc standards or protocols to distinguish between insignificant and
significant features. n2235 Instead, the process is entirely subjective, in that an examiner's discriminatory ability (or in-
ability) is based wholly on his experience and training. n226 Finally, contrary to Dr. Bieber's assertion, individualizing
forensic techniques have no applicability within a hospital sctting, 1227 While some forensic techniques may prove
fmitful in identifving mass casualty victims (e.g., dental records, fingerprints), these identifications are fundamentally
[*340] different than those rendered during criminal investigations. n228 More importantly, in criminal investigations,
especially capilal murder invesligations. the pressure 1o identify and apprehend a inurderer or train bomber adds another
dimension to an already highly complicated and subjective task. n229

B. The Premiscs of Individuality: They Don't Add Up

Individuality depends on three assumptions. First. numerous forms of biological and physical entities exist in unique,
one-of-a-kind fashion. Second, these entities are capable of leaving equally distinctive traces of themselves in any envi-
ronment. Third. the techniques of [*341] obscrvation, measurement, and inference utilized by forensic cxaminers arc
adequate to link these traces back to the one and only object which produced thein. n230 Eacli assumption is riddled
with problems and shortcomings.

1. The Uniqueness Claiin: Uniqueness is Not a Legitimate Scientilic Expeclation

When skeptics and forensic watchdogs press the forensic science comnunity for concrete evidence concerning the the-
ory of unique identifiability, the forensic science community resorts Lo the multiplication (or product) rule. Sunply
stated, if objects differ on a number of independent dimensions, one finds the probability that any one combination will
occur by mulliplying together the probabilitics associated with cach dimension. n231 Because cach number in the cqua-
tion is typically a fraction, the operation generates extremely small probabilities. n232 Armed with these persuasive, vet
deceptive, probabilities, the forensic science community then appeals to the layperson's counter-intuitiveness. Relying
on probability theory to cstablish uniqueness, however, is problematic for scveral reasons. n233

First, probabilislic reasoning or models cannot establish absolutes. n234 At besl, [orensic examiners cau discuss (he
probability of a coincidental match. Second, the independence assumption can be easily breached due to the multiplica-
tion rule's numerous functions in the forensic community. n235 Third, determining the likelihood of a coincidental
|#*342] match requires three (hings which are noliceably absent in forensic science: 1) error rale researcly; 2) base rale
research; and 3) statistically astute forensic examiners. n236 Regarding error rate research, the forensic science commu-
nily is (and has been) reluctant to discover the accuracy or inaccuracy of ils cxamincrs and (echniques. n237 With rc-
spect to base rate researcl, besides DNA, base rate |*343] data for the individualizing forensic sciences are non-
existent and nearly impossible to calculate. n238 Consequently, forensic examiners simply make up or assume base
rates when they engage in statistical or Bayesian calculations. n239 Finally, forensic examiners are not well versed in
statistics. n240 Accordingly, without error rate or base rate data and statistically competent examiners, forensic identifi-
cations represent subjective "leaps of faith." n241

2. Locard's Transfer Principle: Accepted Without Proof

Forensic science is premised on Locard's theory of exchange, which states that every contact between individuals or
objects results in a (ransler of material between thein. n242 Evidence collected from the [*344] crime scene, victim,
and offender represents the trace evidence which was consciously or unconsciously transferred upon contact. Criminal
investigators developed forensic techniques to identify and individualize these traces and to link the crime scene, the
victim, and the offender. Though ostensibly commnonscnsical, Locard's theory is just that - a theory. as it has yet to be
tested or refuted. n243

3. The "Task at Hand" Claim: Talking the Talk. but Not Walking thc Walk
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The third premise supporting individuality is that the techniques of observation, measurement, and inference utilized by
forensic examiners arc adequale to link these traces back to the onc and only objcct or person which produced them.
n244 The validitv of this assumption depends on the accuracy of forensic techniques and examiners. The accuracy of
forensic techniques and examiners can be calibrated via double blind proficicncy testing. n243 Forensic practitioners,
however. have been unwilling to participate in blind proficiency testing programs. n246 Consequently, forensic examin-
ers and techniques are normally ushered into court before their accuracy is adequately assessed and substantiated. n247
‘When proficicncy testing is undertaken, however, [¥343] and the results are made public (which is rarc), they suggest
that novice and cven expericnecd cxaminers do not fully understand the principles and procedures of forensic scicnee,
as veleran forensic experts have [ailed routine non-blind proficiency tests. n248

C. More Pitfalls Surrounding Individuality: Partial Similarity, Subclass Characteristics, and Mass Produced Ob-
jects.

Besides the above shortcomings, forensic examincrs must also contend with other pitfalls regarding individuality, in-
cluding: 1) partial similarities; 2) distinguishing between subclass and individual characteristics; and 3) the lack of per-
manence with respect to certain forms of physical evidence.

1. Holistic Individuality Is Not the Issuc: Holistic Individuality and Partial Similaritics

The uniquencss of two [ull fingerprints docs not. in and of itsclf, prove that onc small portion of a [ingerprint cannot
mirror one portion of another fingerprint. n249

It may be tre no two individuals are exactly alike when holistically evaluated and compared against one another. One
microscopic dissimilarity is all that is required for humans or manmade or naturally occurring objects to be considered
dilferent from one another. However, (his fact alone does not imply that two individuals cannol, for instance, have iden-
tical friction ridge patterns on portions of their left thumbs, right elbows, or upper lips. To the contrary, it is plausible
that individuals can have corresponding [riction ridge patierns on [*346] small portions or fragments of (heir bodics.
n250 This is critical to grasp, especially when one considers the fraginented and distorted nature of latent crine scene
prints. n251 Given the disjointed and imprecise nature of latent crime scene prints, most examiners are forced to make
identifications with partial prints. n232 Undcr such circumstances, it is not inconccivable that two individuals could
have similar ridge patterns on a inuscule [raction of their body. For these very reasons "latent prints are an 'inevilable
source of error in making comparisons." n233 With respect to manmade objects such as tools, two toolmark examiners
realized this very point morc than scventy years ago. 0234

[*347]

2. Class, Subclass, and Individual Characteristics: Confusing Class Characteristics or Subclass Characteristics with
Individual Characteristics

Of serious concern, Sgt. Weddleton indicated that he does not even consider subclass characteristics when he examines
breech face markings. n255

Although portrayed by the media as overly simplistic, accurately identifying individualizing characteristics, and linking
these characteristics (o the one and only person or object in the world that could have produced them, is far from sim-
plistic. Individualization requires forensic examiners to be aware of two additional tvpes of characteristics: class charac-
teristics and subclass characteristics. n256 Class charactcristics arc universal characteristics that scparate a group of
objects [rom a cosmos o[ 1niscellaneous objects (i.e., separaling the different types of Halloween candy inlo their re-
spective piles). n257 Class characteristics lend themselves to the practical function of inspecting a sizeable quantity of
items by purging from considcration thosc items that do not sharc the characteristics common to all of the members of
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that group. Individuality, however, cannot be established with class characteristics. n258 Rather. it can only be estab-
lished with "those exceptional characteristics that may establish the uniqueness of the object.” n259 While this defini-
tion borders on the tautological (i.c., it is an individual or unique characteristic il it establishes the object's uniquencss
n260), for purposes of this section it should simply be recognized that a suspected individnal characteristic might not be
an individual [*348] charactcristic at all; instcad. it may be a class or subclass characteristic. n261

Besides diflerentialing between class and individual characteristics, [orensic exatniners, particularly toolmark ex-
aminers, must also distinguish between subclass characteristics and individual characteristics. n262 Subclass character-
istics in toolmarks cmerge when toolmakers mass produce groups of tools which are similar in appcarance, size. or sur-
face. 1263 The toolmarks generated by tools in a given production batch have corresponding microscopic characteristics
called subclass characteristics. n264 Tle frequency of subclass characteristics leads to the unsettling reality that the
manufacturing process creates only a limited number of tools with sufficiently differentiated surfaces that can produce
individualistic toolmarks. 1265 Conscquently, cxaminers can casily render a [alse identiflication because "some machin-
ing processes are capable of reproducing remarkably similar surface characteristics (i.e., gross contour and/or fine striae,
cte.) on the working surfaces of many consccutively produced tools which if not recognized [*349] and properly
evaluated could lead 1o a false identification." n266 Notwilhstanding the [act toolmark and [irearns exaniners are (and
have been) well aware of the dangers and difficulties involved in distinguishing between subclass characteristics and
individual characteristics, the ficld, as a whole, has been noticcably lethargic in rescarching to minimize these dangers.
n267

3. Permanency: Wear and Tear Can Wear Down the Theory of Individuality

Individual characteristics of toolmarks change somewhat over time duc to wear and tear. n268

The permanengy issuc also hampers individuality. Tf an object, such as a tool, is capable of producing individualistic
markings. there remains the issue of whether (his individualizing quality is pernanent or temporary. Many objects or
tasks (e.g., handwriting, firearms identification) lack the permanence witnessed in fingerprints or DNA. Handwriting,
toolmark identilication, and fircanns identilication arc three examples where the pennancnce assumption is called into
serious question. Proponents of lundwriling identification claiin that no two persons write alike. n269 The validity of
this claim is seriously undermined when one takes into account that an individual's writing [*350] style can change
over time. n270 Similarly, a person's writing technique can fluctuate depending on the writing instrament (pen, peneil,
marker. lip stick, etc.) and the instrument's position relative Lo the surface. n271 With respect to firearms identification.
permanence has never been assumed and firearms examiners concede that the intemal workings of firearms are, like any
manufactured item, subject to wear and tcar. n1272 This continual crosion of the intcrnal chambers disallows the fircarm
Lo produce consistent, distinclive markings on bullets over time. Toolmark identification runs into sitnilar problems.
Tools, which are used more frequently than firearms, will undoubtedly be altered by the wear and tear of repeated us-
age. The deterioration of the tool's surface affects whether it can continually produce the same distinctive characlcristics
over time. n273

[*351]
D. Forensic Science's Other Non-Science Characleristics
While the previous discussion dealt with individuality's central pitfalls, the following sections identify and discuss sev-
cral non-scicnce characteristics of forensic scicnce.

1. Testability, Falsifiability, and Science: Forensic Science's Fundamental Tenant - Individuality - Is Not Falsifiable

Falsifiability is demanded becausc in an inductive world a proposition can never be definitively proved. n274
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Science does not attempt to prove a proposition's legitimacy. Instead, it attempts to falsifv the proposition. n275 Falsi-
fiability is necessary because "a scientific hypothesis ... [can] never be proved conclusively true because there is always
the possibility that the obscrvations relied upon were coincidental rather than causal.” 1276 Morcover, while cmpirical
testing can establish the falsehood of a universal a universal "can never be proven true by virtue of
the truth of particular statcments, no matter how numerous.” n277

Accordingly. il (he demarcalion between science and other areas ol human inquiry is falsification, (he individualiz-
ing forensic sciences cannot constitute science because the theory of individuality is neither testable nor falsifiable.
1278 Prominent forensic scientists have conceded [*352] this fact. 1279 While the theory of mdividuality is not test-
ablc or falsifiable, forensic examiners have had the capacity, over the past century, to rescarch the testable proposition
of how frequently a specific feature, attribute, or pattern occurs in the general population - i.e., a base rate. The results
of such an endeavor would be a probability. [*353] Likewise, the forensic science community can also test the propo-
sition that forensic examiners can consistently provide accurale identifications. With respect to the former, aside from
DNA. base rate testing has yet to be performed. n280 Regarding the latter, the accuracy of forensic professionals is un-
known because they rarcly submit to blind proficiency testing, n281

2. Standards and Science: IU's Standard Practice in Forensic Science Not o Have Standards

There are no national standards to be applied to evaluate how many [bullet] marks must match. n282

Developing and enforcing standards is critical in science because science is premised on replication. n283 Standards
must be clearly articulated and represent the conscnsus of opinion amongst a profcssion's members. Forensic scicnec
has vet to develop slandards for an assortment of forensic lechniques. 1284 Forensic examiners have been content with
amorphous, makeshift standards because they permit the utmost flexibility and discretion. Unfettered discretion, though,
increascs the likelihood forensic examiners will fail to embrace the most accurate and discriminatory test(s) available.
Worse, Lhe lack of standards may |*354] lead to "forensic" examiners, like Drs. Michael West and Louise Robbins,
who endorse radical and questionable techniques. n285 Moreover, when standards have been developed, the forensic
scicnce community has gencrally failed to cnsurc that examiners arc actually adhering to these slandards. n286

After Daubert v. Merrell Dow Pharmaceuticals, Inc. n287 changed the legal landscape pertaining to the admissibil-
ity of scicntific evidence, the forensic scicnce community had an cpiphany in regards to articulating standards. n288
After claiming for decades the forensic or [*355] crime lab sctting did not permit the development of standards, n289
the community did an about face and claimed (hat standards were not only necessary. but also achievable. Thus. follow-
ing Daubert, the forensic science community established many of the Scientific Working Groups ("SWG") for the pri-
mary purposc of developing standards for different forensic techniques. n290 While these guidelines demonstrate pro-
gress. (heir volunlary nature has led (o a less (han impressive impactl. n291 Why the SWG slandards are not mandatory
is perplexing. The SWGs are purportedly comprised of the top forensic minds in each field. n292 Consequently, if the
most scasoncd forensic professionals [#356] endorsc cerlain standards, it scems rcasonable to assume these standards
represent the best methods for evaluating physical evidence. Consequently, if the SWG gnidelines currently symbolize
the preeminent methods, why are they not mandatory”? Furthermore, what is the point of spending countless hours and
government dollars on developing standards il there is going Lo be no oversight (o ensure the standards are actually en-
forced? One can only hope the forensic science community did not create the SWGs to provide scientific window dress-
ing for the courts in light of Daubert.

3. Peer Review and Science: Critical Reviewers or Bobblcheads of Acquicscence?

There were aspects of Mr. Cawley's testimony that undermined his credibility ... Mr. Cawley said that his peers always
agreed with each others' results and always got it right. Peer review in such a "Lake Woebegone" environment is not
meaninglul. n293
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Forensic examiners routinely claim their results are accurate because another colleague reviewed them. 1294 For many
forensic examiners, the peer review process epitomizes the scientific nature of their examinations, as it legitimizes the
manner in which they arrived at their conclusions and the accuracy thercol. In essence. forensic examiners have created
the impression that the peer review process is designed to ensure the accuracy of their conclusions. n295 However,
nothing could be further from the truth becausce the forensic science community cmbraces a form of peer review which
can best be described as "formalistic” peer review.

Formalistic peer review is advocated by ASCLD Standard 1.4.2.16. 0296 Standard 1.4.2.16 states that the function
of a laboratory’s [*357] pecr review proccss is "to ensure that the conclusions of its cxamincrs are reasonable and
within the constraints of scicntific knowledge." 01297 Under the "formalistic" peer review model, the reviewer functions
as a process check on the procedures utilized by the initial examiner, ensuring that the initial examiner's report ade-
quately documents and explains its findings and conclusions. The fact that the reviewing examiner is merely ensuring
that the initial examiner's report contains all the necessary fornalitics (i.c., what techniques were used. whether the ex-
aminer thoroughly documented his findings to explain his conclusion, etc.), implies the necessity of knowing the initial
cxaminer's conclusion. This form of peer review, however, should not be mislcadingly presented as an independent
verification of the milial conclusion's accuracy. All too often, however, Lhis [orin of peer review is erroneously pre-
sented as a process aimed at ensuring the accuracy of the initial examiner's conclusions. n298 This is objectionable be-
causc this form of peer review is casily susceptible to subconscious context cffects. n299

|*358] To further complicate matters, consider the scenario where Lhe inilial examiner is (he reviewing examiner's
superior or supervisor who presumably has more experience than the reviewing examiner. n300 Under this scenario, the
reviewing examiner's ultimate conclusion will be impacted by two irrelevant, yet powerful. factors: the initial exam-
iner's 1) conclusion and 2) rank. The latier factor may causc the revicwing cxaminer (o minimize or withhold certain
criticisms regarding the initial examiner's conclusion for fear that any criticisms may harm his future advancement.
Morcover, the Iess expeticnced reviewing examincr may intcrnalize legitimate concerns regarding the initial cxaminet's
results. For example, a less experienced reviewing examiner may [eel very strongly the more experienced examiner
misidentified various points of correspondence. However, rather than be candid with the more experienced examiner,
the less experienced reviewing examiner may convince himsclf it is his incxpericnce which is preventing him from
identilying the same points ol similarily as the more experienced examiner. Given Lhese in{luences and likely scenarios,
it is hard to ignore the fact that reviewers under this form of peer review are anvthing more than bobbleheads of acqui-
cscence. n301

4. Experience-Based Conclusions: The Key Term in "The Scientific Method" is "Method"

The conclusion that a recovered cartridge case matches a test-fired cartridge case is based on a subjective "threshold
currently held in the minds cyc of the cxaminer and ... bascd largely on training and cxpericnce in obscrving the differ-
ence between known matching and known non-malching impression toolmarks." n302

[*359]

Science endeavors to explain why circumstances, observed and unobserved, occur as they do. To answer these ques-
tions, scientists put forth statements, or systems of statements, which they methodically test. Testing produces empirical
data, which in turn forms the foundation of scientific inferences. n303 More importantly, scientific testing is a struc-
tured and disciplined form of observation. Accordingly, while casual or mere observation is an aspect of the scientific
method, it is insufficient, standing alone, to draw valid inferences. The methodology behind the observation is what
distinguishes valid and invalid infcrences. Thus, a finding of fact is only as sound as the method uscd to discover it.
Forensic practitioners. however, regularly discard methodology by basing their conclusions on the acciumnulation of cas-
ual observations they have accrued over vears of experience. n304 [*360] Consequently, forensic conclusions are quite
often premised on intuitions and deductions rather than cinpirical prool. n303

Although the value of experience cannot be denied. as a matter of principle, scientists need to supportt their opinious
by reference to logical reasoning and an established corpus of scientific knowledge. If an examiner's conclusions are
based on cvidence produced by years of cxperience, he or she should disclose this fact for the tricrs of factl. n306 More
importantly, while experience, training, and common sense are critical in any scientific endeavor, they cannot provide
the valid and informative answers which surface when a belicf or asscrtion is cmpirically tested. n307 Furthermore,
although common sense shares certain similarities with science, it [ails (o methodically discover Lhe relationships be-
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tween occurrences which are not obviously related. n308 Science, [*361| though. attempts to recognize and identify
the underpinnings of natural phenomena through systematic empirical testing. More significantly, it tries to complete
the incomplete by identifying relationships between scemingly unrelated variables. These newly identified relationships
add clarity to previously recognized explanations or they create entirely new elucidations with the potential to bring
lucidity to disjointcd arcas of scicnce. Regardless of whether it is the former or latter, the hunt for explanations is what
separales science from common sense or experience. n309 Thus, lo use experience as a proxy [or empirically supported
inferences, and to claim it is just as powerful and accurate as such inferences, is not only intellectually dishonest, it in-
creascs the likelihood the examiner's conclusion(s) or identification is incorrect.

5. An Absolute Scicnce?: If There is Absolute Certainty. then it is Absolutely Certain it is Not a Scicnce

Professions of absolute certainty by an expert witness ... seem out of place in today's courtroom. Even a DNA match
has a small chancc of being in crror. Indeed, there is some suggestion that the certainty requircment for fingerprint iden-
tilication is a false comfort. n310

Science is based on skeplicism, tentative truths, and line drawing. n311 Skepticism encourages [urther inquiry and re-
search. More research generates new data. New data can be incorporated into prior research findings to possibly solve
an unresolved scientific riddle. [*362] Without skepticism there can be no science, because uncertainty promotes
growth. An absolutc cnterprise. free of doubt, cannot be considered scientific because there can be no growth, A non-
expanding science is, for all practical purposes. the quintessential oxymoron. n312 The forensic science commmunity
refused to embrace scicnee's uncertainty becausc it is a close relative of reasonable doubt. n313 Conscquently, over the
past cenlury, many [orensic examiners made the untenable claim their identifications are absolutely certain "scientific
facts." n314 More specifically, to divert attention away from the fact forensic identifications are probabilistic determina-
tions and highly subjcctive, the forensic scicnce community and prosccutors claimed forensic examiners were not inter-
preters. but more like news reporters, who merely reported the [acts ol nature. n315

[*363] While many present-day forensic examiners still adhere to the "absolutely certain” rationale, there are a
few who have grasped the crror of this mindsct. n316 Accordingly, to honesty cmbrace science, "the [irst remcdy is for
|forensic examiners| to abandon the idea of absolute certainty, so that a fully objective approach to the problem can be
made ... if it can be accepted that nothing is absolutely certain, then it becomes logical to determine the degree of confi-
denec that may be assigned to a particular belicf.” n317 Tn the end, as Professor Starrs aptly stated, "What we say in
forensic science is the more certain (he scientist is, the less reliable (he scientist is." n318

6. Infallible Science: A Classic Oxymoron

Unfortunaltely, our socictal acceptance of the infallibility of cxaminers' opinions appcars to be misplaced. n319

No matter how unadulterated science may be in the abstract, its purely theoretical applications must be incorporated
into the real world by imperfect humans employing potentially defective instruments and methodologies. Put simply,
forensic scientists are bound to make errors. n320 Consequently, regardless of their cause, errors must be accounted for
and minimized. and proficiency testing must be [¥364] embraced by the forensic community. n321 Furthermore, sci-
ence is premised on delecling errors and reconfiguring hypotheses, observational techniques, and experiments in order
to further expand a field's knowledge base. If a purported scientific field, such as forensic science, claims its techniques
(i.c., fingerprintimg, DNA analysis) or profcssionals (i.c., fingerprint examiners, DNA analysts) arc infallible, then this
field is not comprised of scientists and it is not practicing science. If no errors are being committed or detected, there is
no growth, and thus no science. n322

The [orensic cormnunity's aversion Lo detecling errors is a major reason why it has collected very litlle error rale
data. n323 Ascertaining an examiner or methodology's error rate is frowned upon for at least three reasons. First, un-
covering cxamingr crror rates "is a concept that causcs a good deal of consternation in the minds of forensic scicntists”
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because "of a widespread belief" that even a single error "will be used to discredit them in court" or worse yet "com-
promise their [*365] entire career." n324 Second. developing error rates is antithetical to prosecutorial criminal law.
Introducing an cxaminer or technique's crror rate, regardless of how inconscquential, can only hinder the prosccutor's
attempt at securing a conviction because the concept of error almost always raises a certain degree of uncertainty (i.e..
doubt). Third, crror rate rescarch would scvercly undercut, if not entircly cradicate, the carcfully fostered public pereep-
tion (hat forensic examiners and techniques are hnpervious to error. If (his perceplion were tarnished in the least bit, it
would have drastic implications for prosecutorial criminal law, especially in circumstantial cases where the only evi-
dence linking the defendant to the offensc is forensic evidence.

Early 20th century forensic advocates climinated the first two concerns by claiming that it was impossible to render
misidentifications |*366] because forensic examiners merely acted as conduits for the physical evidence. n325 The
physical evidence simply spoke through the forensic examiner and the evidence never lied. n326 Tn short, early forensic
advocalcs ingeniously crafled a scemingly commonsensical, yet entircly unjustifiable, argument that forensic examiners
and techniques were infallible. n327 Many present-day forensic practitioners still make the infallibility claim, n328 de-
spitc the results of limited proficicncy tests which suggest otherwise, and the wrongful or overturned convictions which
can be linked to faulty forensic science. n329 Glancing out over [orensic science's landscape reveals that the natives are
slowly letting down their guard when it comes to proficiency testing. While a small, yet increasing, number of forensic
cxaminers is fmally embracing [*367] proficicney testing, n330 more diversified and difficult testing is nceded. n331
For inslance. blind tesling needs 1o be emphasized more. n332 The critical concern [or the criminal juslice sysiemn is not
how accurate crime labs or forensic examiners can be, but instead how accurate crime labs and forensic examiners are
in actual practice.

7. Is Forcnsic Science a Pscudoscicnee? If it Looks, Walks, and Quacks Like a Duck, it Must Be a Duck

All participants in the legal process must take a far more skeptical view of forensic testing and testimony, which is not
the ... wizardry it is often belicved to be ... All that is needed is a diligent defense lawyer willing and able to look behind
the curtain. n333

Paul R. Thagard. a noted philosopher of science. proposed the following criteria to distingnish science from psendo-
science. n334 Thagard said that a field, which claims to practice science, actually practices pseudoscience if: 1) it has
been less progressive than other scientific communitics over a long period of time, and faces many unsolved problems;
2) the comununity has put forth litlle effort to [*368] develop concepls or theories aimed at disentangling the unsolved
problems; and 3) the community is selective in considering confirmations and disconfirmations. n335

First, forensic scicnee is not and has not been progressive. Over the past century, little has changed with respect to
how forensic identification examiners render identifications. n336 Second, there are many unresolved issues in forensic
science which have yet to be thoroughly explored. One of the more pressing issues, as mentioned, is whetlier forensic
cxaminers can consistently produce accurale identifications. n337 Third, the forensic science community is and has
been selective in considering confirmations and disconfirmations. For instance, handwriting experts still refuse to admit
that two or more individuals can have similar penmanship even though research debunked this notion nearly a half cen-
tury ago. n338 Likewise, when errors surface and call into question the infallibility claim. (he forensic science comunu-
nity generally blames the examiner and not the technique. n339 Lastly, [*369] the forensic science and law enforce-
ment communities have finallv conceded that what they are practicing is not actually science. n340

E. Other Problems Confronting Forensic Scicnce

1. Subjective Science: Forensic Science [s tle Archetypal Oxymoron - A Highly Subjective Science

Ultimatcly, unless other issucs are involved, it remams for the examiner to determine for himsclf the modicum of proof
necessary 1o arrive al a definilive opinion. n341
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Science is premised on objectivity. Objectivity rests on independently justifiable explanations. n342 Independently
justifiable explanations require empirical research. Subjectivity. on the other hand, lacks any empirical underpinning
becausc it is an expression of onc's conviction. n343 Convictions are a byproduct ol cxperience. Subjeclive cxamina-
tions, therefore, are those in which the outcome is premised on the examiner's untested, experience-driven beliefs. Sub-
jectivity, then, "is anathema to the truly scicntific way of doing business.” n344 While all scicntific deductions have
certain overtones of subjectivity. it [*370] is when "subjeclivily becomes rank speculation that there is just cause for
judicial angst." n345 As Professor Starrs notes, "there is subjectivity and there is intolerable subjectivity." n346

The individvalizing forensic scicnces come fairly closc to the intolcrable threshold. n347 As explained in the fol-
lowing discussion, all forensic identifications are premised on an examiner's unyiclding belicf that his or her experience
is the sole requirement to render identifications. The first instance of subjectivity occurs when examiners determine
whether two pieces of physical evidence are "consistent with" or "match” one another. n348 Forensic examiners accom-
plish this by identifying an unspecificd number ol corresponding points of similarity. The majority of forensic ficlds do
not require examiners to isolate a specific number of matching points before they are permitted to render an identifica-
tion. n349 Likewisc, cxamincrs regularly utilize divergent critcria, which are typically not published or even articulated.
1350 Interwoven into this subjective decision-making is the probabilistic [*371] assessment of whether the match con-
stitutes a coincidental match. Given the fact many of the individualizing forensic sciences are armed with no serviceable
probabilistic models and no basc ratc data, forensic examincers rely entircly on intuition, instincts, impressions, and sub-
jeclive probability eslimations to determine the likelihood of a coincidental match. n351 Even when forensic examiners
employ computerized instnimentation, subjectivity may still be an issue. n352

In the end, the term "subjective” should not be interpreted to mean "invalid" or "unreliable." Rather, subjective
cvaluations can, in certain instancces, provide reliable resulls. This reliability, however, must be objectively and cmpiri-
cally evaluated and established. Subjectivity merely implies that room for disagreement exists. It is when like minds are
ablc to casily disagree, though, that the likelihood of crror increascs. n353

[¥372)]

2. Independence and Science: The Myth of Independence in Forensic Science

Since I'm a cop I prefer (o testily for the prosccution. n354

Scicntists need to be independent and objective. n355 However, the independence and objectivity of forensic cxamincrs
are frequently (hrealened or minimized because the overwhelming majority of criine labs are annexed (o and controlled
by. federal, state, county, or local law enforcement or prosecutorial agencies. n356 This configuration easily creates
cthical conundrums which can aflfcct a forensic examiner's work product. n357 For instance. there is a natural tension
between the perspectives and objectives of police officers and scientists. Police officers approach their jobs with a con-
firmatory mindset, as they attempt to prove or confirm that a particular individual committed a certain offense. n358
Scicntists, on the other hand, approach their tasks with a skeptical or disconlirmatory perspective because they arc
|*373] trained to disprove all hypotheses before rendering an opinion, which only supports, and does not prove, a hy-
pothesis. n359 Besides the disharmony between the objectives of scicntists and police officers, these two groups also
operate under [undamentally distinct ethical codes. n360

Given the differences between scientists and police officers, an awkward situation arises where two dissimilar
schools of thought and codes of ethics are forced to co-exist. In situations such as this, it is inevitable one school of
thought will be disregarded for (he other. What mentality is advocated and cmployed in situations like this is largely
dependent on who has greater agency control. If the crime lab is housed within or is part of a larger law enforcement or
prosecutorial agency. it cannot possibly have more authority than the agency which supports it - and this is the mindset
that has prevailed in the United States and abroad. The crime lab hicrarchy demonstrates this reality. in that non-
scientist police administrators or district attorneys oversee numerous crime labs. n361

The confirmatory mindsct of mivestigators and prosccutors is cvident throughout the entire forensic science process
(i-e., collection of evidence. submission of evidence, lesling ol evidence, and reporling results). This mindset is not only
antithetical to science because it inhibits freethinking and objectivity, it also creates an environment which fosters con-
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fusion regarding one's role as a forensic scientist. 1362 |*374| This role confusion can easily destroy the forensic sci-
entist's proclaimed neutrality and objectivity.

To begin with, the asks delegaled (o forensic praclitioners usually ccho (he prioritics eslablished by (he governing
agency. n363 These priorities are shaped by two interrelated factors which can undoubtedly torment the autonomy, im-
partiality. and trustworthincss of forcnsic cxaminers. Like any govermnent agency. the agency's prioritics arc fashioned
by economic consideralions. As mentioned. crime labs are traditionally underfunded by (heir parent agencies. The in-
adequate funding problem is exacerbated when the limited funding is primarily used to carry out the agency's ultimate
objective of sccuring convictions. Consequently. because the ageney's chicf objective is to sceure convictions, prosccu-
tors and law cnforcement officials generally have final say regarding what cvidence is submitted and tested. n364 Under
these circunstances, the scientist's proactive and independent mindset is blunted not only because he or she has no
voice in determining what evidence is examined or collected, n365 but also because he or she is examining evidence for
the sole purposc of securing a conviction. This configuration Icads o what Profcssor Starrs calls "institutional bias."
n366

[*375] Independence and objectivity are further paralyzed because the parent agency dictates the system of cco-
nomic, professional. and social rewards or sanctions [or criine lab employees. Thus, under the existing configuration.
forensic examiners are confronted with a unique dilemma: do they approach their work with an eye toward pleasing the
law enforcement officials who are cither ranning the crime lab or investigating the casc. or do they carry out their analy-
ses wilh an eye loward preserving their own field's integrity, neutrality. and objeclivily? These (someltimes) irreconcil-
able approaches can leave forensic examiners in equipoise, like the proverbial donkey dying of thirst because it is ex-
actly halfway between two wells and unable to decide whether to quench its thirst from one well or the other. n367 Over
time, however, as the growing cvidence suggests. an unscltling number of forensic cxarniners cventually succumb (o
supporting deteclives in their desire to capture the sociopathic rapist or grizzly murderer, rather than striving to maintain
their scicntific intcgrity, impartiality, and independence. n368 Besides the intense pressure [*376] to appease investi-
gators, n369 Lhere may be even more pressure (o please prosecutors. As recent evidence intimates, il the examiner is
working a "high profile" case, the pressure to produce favorable results for the prosecution can have an "overpowering"
influence. cven in sitnations where, to provide favorable results, the examiner would have to hedge his opinion and mis-
lead the jury, judge, and delense counsel. n370

[*377] If forensic science's ultimate aim is to generate the most accurate and objective results possible, it must
consider creating independent crime labs which are not armexed (o or managed by a law enforccinent or proscculorial
agency. While the concept may seen radical, it is by no means novel. n371 Independent criine labs would serve at least
two critical purposes. First, they would level the playing field between indigent defendants and the State when it came
to accessing forensic experts. n372 Sccond, they would decreasce the intcraction between forensic practitioners, prosccu-
tors, and investigators. This separation would help blunt prosecutorial bias in forensic science. n373

1*378]

3. Expeclation and Ainbiguily: The Perlect Recipe [or Unconscious Biases and Errors

My overall concem is the way that the information is presented. It is presented in such a fashion that would lead the
reader to the mistaken belief that mistaken interpretations are made routinely becausc of unconscious bias, in cvery
crime lab throughout the land. I do not (hink this is true. Every forensic scientist that I know makes a conscious ellort,
and [ underscore conscious effort, to eliminate bias in all it's subtle forms. n374

[*379]

The subjective nature of forensic examinations and the current alignment of crime labs with the prosecution leave the
forensic science community susceptible to subconscious biases known as "observer effects.” "context effects.” or "ex-
amincr biascs." n375 These biases gencrale crrors which arc more insidious and ubiquitous than deliberate misconduct
because they are unintentional and often undetectable. n376 The observer effect phenomenon is governed by the basic
tenct of cognitive psychology. which states that an individual's desires and expectations mflucnee how they perecive an
object or situation. n377 To fall prey to such ellects, examniners 1nust 1) confront an arubiguous stimulus capable of pro-
ducing varying interpretations, and 2) be made aware, directly or indirectly, of an expected or desired outcome. n378 As
previously discussed. forensic identifications arc very subjective. More importantly. forensic cxaminers cncounter many
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situations where they are exposed to information which can easily cultivate conscious or unconscious expectations, with
the most common expectation being the suspect or defendant is guilty. Tt is unsurprising that this expectation is planted
into a lorensic examiner's psyche because all publicly-funded crime labs are annexed (o the very law enforcement or
prosecutorial agencies to which they provide assistance to. and the primary objective of these agencies is to identify,
prosccute, and convict the guilty. n379 Thus. working in an cnvironment where guilt is more often than not assumed, it
is easy 1o see how and why forensic examiners can subconsciously develop pre-examination expeclations which can
influence their results. n3¥0

[*380] Forcnsic cxamincrs usually develop an expectation of a suspect or defendant's likely guilt because prosceu-
tors and law cnforcement agents inundate them with expectation-imducing information which is irrclevant to their ex-
amination. n381 The manner in which evidence is [*381] tested represents another way examiners can subconsciously
develop (or reinforce) the expectation that the suspect or defendant is guilty. Single sample testing is the predominant
(esting method used by forensic examiners, n382 Single sample testing, however, is cerily similar (o an cycwitness
"show-up." n383 Eyewitness research has continually recognized an assortment of problems associated with show-ups.
n384 The biggest drawback is that the identificr immediately cxpects, cansciously or subconsciously, to find inculpatory
value in the object being viewed. n385 From a [orensic science perspective. this expeclation is rational because, il law
enforcement officials felt so compelled to collect evidence and to detain a suspect, they must have good evidence or
reason to belicve the suspect is in some way connccted to the offensc. n386

To blunt these covert biases, scientists must be aware ol (heir role and how Lhey can containinate Lhe scientilic
process. Once scientists understand the nature of these imperceptible effects, they are able to develop and implement
preventative measures to minimize their impact. Put simply. "sensitivity to the problems of observer effects [*382] has
become integral ta the moderm scientific method." n387 For these reasons alone, one would think the obscrver cffect
issue would be a top research and educational priority in forensic science. Sadly, this is not the case. While forensic
cxaminers arc keenly awarce of the potential for purposcful misconduct, they generally refusc to acknowledge that covert
Torms ol bias can taint even the most impartial examiner's analysis. n388

For a long time, the major forensic science textbooks failed to discuss or even mention the observer effect issue.
n389 Likewisc, no undergraduate or graduate forensic scicnce programs tcach aspiring forensic scicntists about the ob-
server ellect phenomenon. The ASCLD slandards also [ail to mention the observer eflect issue. n390 Finally, forensic
examiners have failed to conduct sufficient research to better understand what circumstances and information increase
the likelihood that these imperceptible forces will adversely affect an identification or conclusion. n391 The little rc-
search conducted so far, however, strongly reinforces the fact forensic examiners are not immune to subconscious ef-
fects. n392 For instance, United Kingdom researchers concluded:

The findings of this study not only further substantiate the vulnerability of experts to contextual effect ... they further
contributc to our [*383] understanding of this phenomenon. Our data demonstrates that fingerprint experts were vul-
nerable to biasing information when Lhere were presented within relatively routine day-to-day contexts, such as corrobo-
rative (or conflicting evidence of confession to the crime. Thus, contextual information does not need to be extreme and
unique (o influcnce experts in their fingerprint examination and judgment. n393

Researchers who studied hair identilication reached similar results. n394

Because the forensic science community has ignored this simple principle of cognitive psychology. forensic exam-
iners are generally unaware of the fact these unconscious forces can adversely impact their examinations. n395 How-
cver, a growing number of forensic cxaminers claim to be aware of these covert influences. yet refuse to admit these
influences can negatively impact their examinations because they are trained to disregard potential biasing information.
Such thinking captures the forensic science community's complete misunderstanding of the observer effect phenome-
non. n396 Morcover, what these forensic examiners arc actually professing is their training consists of something no-
ticeably absent in all other scientific disciplines, which makes them impervious to observer effects. n397

Such thinking continues to prevent the farensic scicnce community from implementing procedures that could
minimize the impact of observer eflects. For instance, rather than single sample (esling. forensic examiners should be
required to identify the correct piece of [¥384] evidence from an evidence line. n398 Likewise, a case assessment sys-
tcm should be formulated where domain-irrelevant information is filicred out of the casc file belore it is turned over o
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forensic examiners. n1399 Finally, the "simnplest, most powerful, and 1nost useful procedure to protect against the distort-
ing effects of unstated assumptions, collateral information, and improper expectations and motivations is blind testing."
1400 With no prevenlative measurcs in place. however, these imperceptible offects thrive in an environment that pro-
vides two critical ingredients - ambignity and expectation.

4. Fraud and Scicntific Misconduct: The Antithesis of Honesty and Integrity

We found that the Crime Lab analysts somctimes characterized as "inconclusive” relatively clear cut typing data that
did not reflect a DNA profile consistent with the DNA profile obtained froin the suspect's known reference sample.
n401

For scicnee to achicve its ultimate objectives of expanding the world's knowledge basc and then using this newly ac-
quired awareness 1o imnprove lives. scientists must do everylhing in their power to maintain (heir objectivity, integrity.
and honesty. The same can be said for |*385] forensic science. If forensic science is to attain its objective of offering
accurate cvidence to resolve legal disputes. especially in those cascs where an individual's life hangs in the balance,
forensic scienlists must hold true to their impartiality and integrity and not develop a "win-at-all-cost" allitude that so
many prosecutors and defense attorneys possess. Forensic practitioners who embrace this adversarial attitude for the
sole purpose of securing a conviction or an acquittal slowly erode the criminal justice system's integrity, and their deci-
sion (o choosc winning over legitimate science will inevitably inflict irreversible harin on criminal defendants, viclims
of crime. and the public in general. Unfortunately. an unnerving nmnber of forensic professionals embrace this "win-at-
all-costs" attitude and perpetrate various frauds to help sccure convictions for prosccutors or acquittals for defensc at-
lorneys. n402

Instances of forensic fraud inchude fabricating fingerprints, n403 falsifying the results of DNA tests, n404 testifying
to autopsics which were never performed. n403 knowingly excluding or renroving information [*386] from a report
that is unmistakably exculpatory, n406 knowingly providing false testimony. n407 [ailing (o report potentially exculpa-
tory results, n408 purposely concealing the fact one has previously committed an error in practice, n409 deliberately
dralting deceplive forensic reports, nd 10 fabricaling onc's academic credentials, nd11 testifying (o forensic (ests [*387]
which were never conducted (i.e., drylabbing), n412 falsifving reports to hide the fact an examiner contaminated an
evidence sample. n413 stealing evidence from the evidence vault, n414 describing and reporting "presumptive” [*388]
positive tests as absolutely confirming the existence of a certain substance (c.g., blood, controlled substance), n415 testi-
[ying beyond (he realin of science or one's expertise, n416 falsilying lab reports to hide (he destruction of potentially
exculpatory evidence during the testing, nd417 and presenting testimony based on unsubstantiated techniques. n4 18 Sev-
cral other cascs could possibly be incorporated into this discussion, but it is morc difficult to discern whether fraud or
gross incompetence produced (he errors in these cases. n419

Another disturbing trend is that forensic scientists who levy charges of ineptitude or fraud against their respective
crime labs [requently find themsclves out of a job soon aflcr voicing their concerns. n420 Furthermore, becausce retalia-
tion is likely to occur against |*389] those who expose a criine lab's shortcomings, a trend may ewnerge in the future, if
it has not already started, where crime lab employees simply ignore what they know or believe to be scientific miscon-
duct. Lastly. when crime lab ofTicials have been notified of scientific misconduct, their responses have somelitnes been
inadequate and deceptive because they either failed to disclose the misconduct to prosecutors and defense counsel,
failed to conduct a thorough review of the fraudulent examiner's prior cases, or failed to adequately punish the fraudu-
lent cxaminer, n421

Forensic fraud has played a considerable role in various overtumed convictions. n422 More signilicantly, when
each new instance of forensic fraud surfaces. it eats away at the public's already weakened faith in forensic science and
forcnsic institutions. n423 IT the public's distrust continucs (o grow., instcad of being the critical auxiliary of the courts
that they shiould be, forensic evidence and examiners will be the new defendants on trial.

[*390]

5. Error and Injustice: The Unknown. Yet Polentially Dangerous, Error Rale in Forensic Science
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Our Council members also recognized that other erroneous convictions have resulted ... from missing evidence, poor
crime scene processing, from flawed or outdated scientific methods, or from incpt or biasced interpretation of results
when presented before the finder of fact. Surely such processes that allow so many errors shouldn't be allowed to con-
tinuc unchanged cspecially in capital casc. nd24

Contrary to what many forensic cxaminers profess, there is an ynmistakable corrclation between overturned convic-
tions and crroncous and/or fraudulent forensic science. To date, there have been 204 convictions thrown out or over-
tumed because post-conviction DNA tests either conclusively exonerated a previously convicted person or cast such
serious doubts on the State's case the State moved to have the defendant released and all charges dismissed. n425 While
anumber ol these fawed convictions siem from cycewilness misidentifications, false confessions, jailhousce snitches, and
incompetent defense counsel, n426 there is a discernible association between these cases and defective and/or fraudu-
Ient forensic scicnee. n427

In many of these cases, [orensic examiners, particularly hair analysts. offered opinions which new DNA tests later
proved wrong. nd28 |*391| Besides hair misidentifications, convictions have been vacated or overtumed due to mis-
identificd fingerprints, n429 fabricated fingerprints, n430 misleading testimony, n43 1 misinterpreted fircarms cvidence,
1432 miscalculaled DNA statistics, n433 forensic [faud. n434 misinterpreted drug |#392] evidence, n435 misidentified
bite marks, n436 faulty blood testing. n437 misinterpreted burn patterns, n438 misidentified earprints, n439 misidenti-
fied handwriting. n440 and erroneous autopsy conclusions. n441 More significantly, [*393] courts have vacated death
scniences and capital convictions because of botched autopsics, n442 misleading testimony. n443 misidentificd boot-
prints. n444 erroneous burn pattern interpretations, n445 misidentified hair evidence, 1446 misidentified bite marks,
nd47 forensic fraud, n448 and crroncous fircarms identifications. n449 Additionally, innocent people have been
wrongly accused of serious offenses like murder, rape, and train bombings because of misidentified fingerprints, n450
misidentified |*394] firearms, n451 misidentified shoe prints, n452 misidentified bite marks, n453 erroneously inter-
preted burn patterns, n454 and misinterpreted autopsy results. nd 55 Likewise, there are several cascs currently pending
in slate post-conviction or [ederal habeas corpus which not only raise signilicant questions regarding (he defendant's
guilt and/or death sentence, but the forensic evidence used to secure the conviction, death sentence, or both. n456 Fi-
nally. there is evidence that suggests crmoncous or unsubstantiated forensic science played a role in an innocent person's
execution. n457

[*395] While many of these errors can and will be labeled as honest human errors, this does not diminish the fact
that an unacceptable number of crrors could have been avoided had the forensic scicnee community: 1) been property
Tunded; 2) conducted adequale research:; and 3) properly trained ils examiners. n458 Besides being emotionally and
psvchologically devastating for the wrongly accused or convicted person and the victims, wrongful accusations and
convictions arc cconomically disastrous becausc they typically gencrate extensive litigation resulting in large financial
seltlements. n459

[*396]

III. Assumption #3 - Scicntists Arc Perforiming Investigations: There Arc Very Few Scientists in Forensic Scicnce

My experience at the |FBI| is that we were trained more on how to evade and muddle the truth about the process of
how things really worked. 1 mean after all, the term forensics means 'debate,’ I just didn't know it meant lving and being
less than forthcoming, n460

The last assumption regarding scientific evidence is (hat properly trained scientists arc actually performing the cxami-
nations. Like the previous two assumptions, the third one crumbles under scrutiny as well. Suitably trained scientists do
not perform many of the forensic cxaminations m the United Statcs; rather, law-cnforcement-trained technicians, who
have little 1o no educalion and training in the physical sciences, perform any of (hese examinations. n461

[*397] There is a difference between scientists and technicians. A scientist is a skeptical researcher who under-
stands and cmploys the scicntific method to disprove his or her theorics. To guarantee objectivity or (o minimize subjee-
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tivity, scientists design tests to discover whether a certain outcome is a legitimate byproduct of the expected interaction
of variables, or due to something as mundane as chance. n462 Technicians, on the other hand, merely perform prear-
ranged routines and are not cxpected (o understand their underlying fundamentals. n463 The cchnician "knows how,
but not why." n464

The "scicntist/ technician” distinction is by no mcans intended to disparage the many hard working forcnsic techni-
cians in forensic science. Instead, the distinction is highlighled to accentualte the fact forensic technicians are not Lypi-
cally trained to think outside the box and develop experiments to test hypotheses. For instance, some technicians appear
to have difficulty with "simple math." n465 whilc others [*398] fail to grasp simple A. B, O blood typing. n466 Like-
wise, forensic technicians often confuse the concepts of induction and deduction. in that they frequently describe un-
tested assertions as scientific fact. n467 Specifically. forensic technicians often believe they have actually proven some-
thing, when in fact all they have done is support a particular hy pothesis. n468 This confusion stems from the fact an
unscliling number of forensic (cchnicians arc "ignorant” of the scicntific method. 1469 The lack of scientific awarcness
has also led to the creation of unscientific standard operating procedures within certain crime labs. n470 Finally, a tech-
nician's limited scientific training increascs the likelihood his or her results will favor the prosccution regardless of
whether the results are accurate. n471

The scientific aptitude of forensic examiners has been a concern for years. n472 This apprehension has recently in-
tensified for at lcast two [¥399] rcasons. First, the incompetence of some forensic examiners has played a considerable
role in overturned convictions. n473 Second. the audit and invesligalive reports on crime labs have identilied a plethora
of individuals with questionable qualifications who work in {or worked in) publicly funded crime labs. n474 That an
unnerving number [*400] of forensic examiners have a shallow appreciation of science, the scientific method, and sta-
listics is not surprising when one considers: 1) the status of forensic scicnce cducation: 2) the absence of enlry level
standards; 3) the lack of proficiency testing: and 4) the misgnided notion investigators or technicians can leam the com-
plexitics of a forensic scicnee subject in a forty hour short coursc.

A. Forensic Science Education: A Bachelor's Degree Equals a Scientist?

The failure of scientists in general, and of forensic scientists in particular. to understand how knowledge is acquired and
applicd, Icads (o abusc. n475

Traditional scicntists posscss doctoral degrees in the natnral or physical scicnces. n476 Forensic practitioners, on the
other hand. generally do not possess doctoral degrees, even (hough there is a real need for Ph.D. level forensic scien-
tists. n477 Some forensic examiners do not, and are not, required to possess an undergraduate degree in a physical or
biological scicnce. n478 Although Ph.D. programs arc conspicuously [*401] absent in the United States and abroad,
graduate education in forensic science is still possible because various universilies offer master's level programs. In
these programs, however, "it is possible to eam a degree called "Masters in Forensic Science' without ever setting foot in
a laboratory or cven laking a core curriculum of hard science classcs." n479

Unlike other professions, the forensic science community has been unable to develop a uniform curriculum. n480
Would-be forensic scicntists arc thus left pondering what exactly they need to study to become forensic scicntists. Con-
sequently, most students enlering forensic science, il they have a hard science degree at all. usually possess a biology or
chemisiry degree. n481 Unfortunately, it is not only likely, but indeed is generally the case, "that a person with a Bache-
lor's Degree in chemis(ry, geology, biology. or other scientific discipline, has not had a single college lecture on pre-
ciscly how the scicntific method works." n482 As a result, forensic scicnce stndents are often not taught, in a practical.
hands-on way, how 1o harness (he scienlific method's power. n483 Likewise, these programs generally (avor non-
identification fields such as serology. drug chemistry, and instrumental [*402] analysis of trace evidence. n484 This
may cxplaim why (here arc few adequalely trained forensic examiners in specialtly arcas such as pathology, toolmark
identification, fingerprinling, and arson analysis. n485

Forensic scicntists must also have a deep appreciation of mathematics and statistics because cvery opinion rendered
by a forensic examiner resis on a slatistical foundation (or at least it should). n486 [¥403] Few forensic examiners,
however, have a comprehensive understanding of statistics. n487 The lack of understanding leads to bewilderment when
confronted with intricatc questions regarding basc ratc populations of certain subclass characteristics. n488 Again, this
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is not unexpected because few forensic science programs require students to enroll in a single statistic course, much less
a series of statistics courses, n489 Moreover, those working in the DNA field are generally provided brief statistical
courscs from the company that supplics their crime lab with its DNA kits. n490 Rather (han tcach nascent forensic
|*404| examiners how to formulate and solve complicated statistical equations, budding forensic examiners are "told to
devcelop this intuitive sensc of certainty when they review [physical evidence] comparisons that they've obtained a
match." n491 They have also been instructed that it is their experience and (raining, rather than statistics, which form
the basis of their identifications. n492 If examiners do by chance offer statistical testimony, the statistics they offer are
quitc often cither made up or of uncxplained origims. n493

Finally, forensic scicnce programs and crime lab supcrvisors have failed to teach would-be forensic examiners how
to write understandable, concise, and objective forensic reports. 1494 When reports are written, they frequently fail to
identify the relevant background information received and analyzed prior to the testing, the hypothesis being tested, the
significance or limitations with respect to the report's [*¥405] conclusions, and other relevant data which may pamt an
incomplete picture if not incorporated into the report. n495 This problein is typically |*406] compounded by the fact
that many crime labs lack comprchensive guidclines pertaining to note-taking and drafting rcports. n496 In such crime
labs. major problems can surface if one examiner's conclusion depends upon another examiner's work product and the
subsequent examiner cannot decipher the results of the initial examiner's work. n497

B. Forensic Employment: What Docs It Take To Be a Forensic Examiner?

Sgl. Weddleton has not yet attained a college degree (he is still (aking courses) ... A former highway patrolman, Sgt.
Weddleton was transferred to the firearms identification unit in 1993 ... He apparently has no formal scientific training,
is neither certificd by, nor is he a member of any profcssional organizations, rcads no litcrature in the ficld, and had not
underiaken any proficiency tesling at (he time he performned (he tests al issue in this case. n498

Professional compelence is typically determined by some recognized sel of standards. Many prolessions, even those
where one's life or liberty is not at stake, require members to be licensed or certified. n499 This is not the case in foren-
sic science becausce forensic science has failed to develop minimum cducational standards for entry-level forensic exam-
iners. n500 In short. the forensic science community lacks |*407] mandatory national certification standards aimed at
ensuring that forensic examiners are qualified and competent to practice forensic science. n301

The forensic cxaminer's competency has routinely been gauged by two non-science cntitics: judges and jurics.
Judges decide whelther an examiner is legally qualified to teslily as an experl. while jurors setile on whether (he expert's
testimony is legitimate and believable. n502 Under this type of system, "courts are required to accept or reject the ex-
pert's own claim of expertisc, or that of his cmployer. without the bencfit of an impartial and rigorous asscssment of his
or ler capabilities." n503 More significantly, this procedure - especially (he [*408| aspect dealing with Lhe jury - is
premised on the assumption defense counsel challenges the physical evidence and the examiner. If defense counsel does
not challenge the physical cvidence or (he examiner. (he fact finders arc Iefl with the impression that the exaininer is
highly qualified and his or her conclusions are sufficiently trustworthy. Unfortunately, defense attorneys have histori-
cally failed to vigorously challenge forensic experts in court. n304 This trend, however, has significantly changed
course over Lhe last eight (o len years. n505

[*409]

C. The Lack of Proficiency Testing: The Forensic Science Community Has Been Proficient At Dodging Profi-
cicney Testing

Indeed, |Officer] O'Shea conceded that there have been no controlled studies to evaluate the error rate of the |firearms
identification] ficld. n506
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The lack of mandatory proficiency testing is another reason why there are competency concerns in forensic science.
n307 The nature of forensic examinations is fundamentally different than that of many other scientific endeavors be-
causc it docs not offcr the examincr inunediate feedback as (o whether he or she accurately performed the assigned task.
Under the current system, if an examiner generates an inclusionary or favorable finding for the prosecution, the prosecu-
tor gencrally docs not question the accuracy of the cxaminer's finding. n508 Rather, the prosccutor simply assumcs its
accuracy and uses il (o bolster his or her case against the defendant. Al trial. the accuracy of the examiner's [indings
may not be exposed if defense counsel is not well versed in forensic evidence or cross-examining forensic experts. n309
[¥410] Thus, the inaccuracy of an cxamincr's identification may ncver surface. The lack of feedback has had devastat-
ing conscquences for many people and institutions.

For example, consider airplane and harbor boat pilots. n510 These pilots undergo validation on a daily basis, in that
they either successfully navigate their planes or harbor boats to their requested destinations or they do not. Under these
circumstances, crror detection is simple. n311 Because crrors arc casily and instantly detected, airplanc and harbor boat
pilots can immediately study their mistakes (if they survive) and assimilate any new knowledge generated from this
expericnee. Conscquently, although their crrors are publicly exposed, the immediate knowledge they acquire from
studying their mistakes will presumably make them nore proficient in the future. The same holds true for doctors. A
doctor will immediately learn whether his or her diagnosis is inaccurate if the patient's symptoms do not dissipate after
prescribing a specific medication or treatment. As a result, proficiency testing for medical doctors, like airplanc and
harbor boat pilots, is less crilical. Forensic science, however. cannot make such an argument.

No such feedback mechanism exists under the present day crime laboratory system. n312 The closest finding re-
lated to the forensic examiner's accuracy is the jury's verdict. If a jury returns a guilty verdict. forensic examiners as-
sume their identifications were correct. while the converse may gencrally assumed if (he jury acquits the defendant. I
errors are made under this format, examiners and the entire forensic science community are not afforded an opportunity
to lcarn from their mistakes. Morcover, if crrors do surface, they typically do so years after the examiner's identification.
Accordingly. regardless of whether the situation is the former (errors not identified) or the latter (errors identified, but
only vears down the road), the examiner may [*411]| continue to use the same technique for years to come, even
though his technique may be prone to crror. Morcover, the examiner may simply be incompetent, but he or she and the
public may not learn (his until it is too late. if at all.

D. Short Courses: The Short Course Model is Short on Science and Results

So many of the people who give DNA testimony ... went to two weeks of training by the F.B.I. in Quantico ... and they
are miraculously (ransformed from beat policemen into forensic scientists. n513

For many forensic examiners, (he only training they received before Lhey called (hemselves forensic experts consisted
of attending a five-day (forty-hour) workshop in their respective field of expertise (e.g., bloodstain pattern analysis,
fircarms identification, fingcrprinting, crime scene reconstruction, clc.). As any legitimately (rained scientist will ex-
plain, these courses do not transform a non-science investigator into a bloodstain or firearms expert. n514 Instead, it is
essential to have at least an undergraduate, if not a graduate degree in science, combined with a broad knowledge base
of the forensic sciences, and experience using the scientific method and statistics. n315

The "short course" model is yet another example of how law enforcement has "oversimplified" a complex process
to appease its own self-interests. As a colleague once said, "The less you know about something - the simpler it seems."
n516 This is exactly how the forensic scicnce community has trained and cducated gencrations of forensic techuicians.
Would-be forensic technicians are laught partial trnths, il uot complete misrepresentalions, regarding science and the
scientific method. They are then told that the "science” of forensic [*412] science is so simple that even law enforce-
menl-trained (cchnicians can learn and apply it to criminal investigations. n317

The question, therefore, is why the forensic science community failed or refused to train its professionals to think
and act like objective scicntists? Likewisc, why has it fervently tricd to oversimplify so many forensic procedures? To
answer Lhe oversimplication issue and to understand why an alarming number of forensic lechnicians are [*413] poor
consumers of science, the scientific method, and statistics, one need only study the history of forensic science. Under-
standing who created the forensic identification techniques and why these individuals created these techniques, will lead
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readers to fully appreciate why forensic technicians are scientifically and statistically challenged. As the following dis-
cussion will show. forensic science has evolved into forgetful science simply because those who created the forensic
identification sciences forgot the scicnee.

E. Historical Considerations: Forensic Techniques Were Developed To Gamer More Convictions, Rather Than In-
creasc the Accuracy of Convictions

The exigencics imposed on [forensic scicnce] by police and prosccutors molded it into its contemporary shape. n518

Our history lesson begins during the Industrial Revolution. Industrialization spawned large manulacturing citics, which
in tum produced large urban developments. n519 As urbanization increased, so too did the attention paid to the crime
ratc, particularly the homicide ratc. n520 Unlike suburban crimes, urban crimes, especially homicides, were difficult to
solve. n521 Suburban homicides were [airly easy (o solve [or lwo reasons. First, he victim was usually iimuediately
identified because most mral townspeople knew just about evervone in town. n522 Second, once the townspeople iden-
tificd the victim, the potential group of suspects was typically very limited because the town's population was also very
limited. n523 Urban homicides, on the other hand. were more dillicull lo solve [or (he opposile reasons. To begin with,
industrialized cities, unlike rural towns, had large and diverse populations. n524 When diversity and population in-
crease, familiarity decreases. The fast-paced nature of industrialized cities also decreased citizens' familiarity with one
another. As a result, unidentificd victims became the norm rather than (he cxception. n525 Anonymous [*414] victims
stymied investigative efforts because the victim's identify, in many respects, was crucial in identifying and namowing
the list of potential suspects. Even if investigators quickly identificd the victim, they were still faced with the scemingly
unmanageable task of identifying the culprit. Industriatized cities were so densely populated that the potential suspect
pool increased exponentially. The citizenry's diversity and unfamiliarity with one another, in effect, provided petty
criminals, rapists, and murdercrs with the perfect weapon against detection - anony mity.

The crime rate continued (o escalate during the 1910s and 1920s, especially when organized crime entered into the
picture. n526 As homicide rates and crime rates in general increased, the urban citizenry demanded more effective ap-
proaches to investigate, identily, and prosccute criminals. n527 Prosccutors and criminal investigators during this pe-
riod, however, were fighting a losing battle. Particularly during the 1920s, when many highly skilled defense attorneys
comprised the defense bar. prosecutors did not have the resources to garner convictions against gangsters like Al Ca-
ponc. n328 Put differently, incpt law enforccment investigations often hindered prosccutions simply because they did
not have the investigalive wherewithal to apprehend anonymous offenders. n529 Proseculors also had difficulty secur-
ing convictions in stranger-on-stranger urban murders. n330 Unless an eyewitness offered direct evidence the defendant
committed the murdcer, jurics rarcly convicted. n331 Morcover, even when prosccutors had scicntific evidence, jurics
still rarely convicted because they refused to acknowledge lurn-of-the-century scientilic evidence. n532 This reluctance
was not surprising because "expert evidence at the turn of the century was deemed, in practice, to be an elbarrassing
spectacle.” n533 The lack of prosccutorial resources and the jury's unwillingness to [*415] convict without cycwitness
testimony threatened to undermine the justice system. n534 Prosecutors, investigators, and criminal justice reformers,
consequently, confronted a rather large barrier, which in their mind, frequently prevented justice from being meted out
in scrious violent crimes.

To overcome this obstacle, and to move toward a point where jurors accepted scientific evidence, required some-
thing of a social insurgency. The customary mistrust of circumstantial evidence and reliance on eyewitness testimony
had to be reversed. To produce this cultural revolution, investigators and prosccutors tumed to scicnee - or what they
believed o be science. Their version ol science dillered markedly from (hat of academia or (raditional science because
it was not created to impress the deities of science like Albert Einstein or those who came before him. Rather, their ver-
sion of scicnce was molivated by onc question - what type of evidence will increase the conviction rate? Their answer
was simple, vet ingenious. Convictions would increase if jurors easily understood and believed that the scientific evi-
dence presented to them represented a non-probabilistic indisputable fact. n533

Investigators and prosccutors were forced o conjurc up this perverted version of scicnce because introducing le-
gitimate science presented major pitfalls for the prosecution. First, forensic evidence proponents realized that unsophis-
ticated jurors were perhaps the Icast qualificd persons to pass judgment on scicntific issucs. n336 Thus, if the cvidence
came across as oo scienlifically or mathematically complicated. (he likelihood remained high jurors would still refuse
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to acknowledge circumstantial scientific evidence. n337 Second, legitimate science is premised on inference, interpreta-
tion, and probabilities. n338 Contrary to popular belief, there are few "indisputable facts" or "absolute certainties” in
science. n539 Accordingly, any cvidence derived from legilimate science is still considered circumstantial [#416] be-
cause of its probabilistic nature. n1540 Circumstantial evidence always gave jurors and defense attorneys enough wiggle
room to possibly cultivate sufficicnt doubt to sccure an acquittal. n341

Whelher legitimale science and reasonable doubt could coexist o produce convictions presented another issue.
Prosecutions, it must be remembered, are won by proving the defendant's guilt beyond a reasonable doubt. n542 Over-
coming rcasonable doubt requires prosccutors to climinate as much uncertainty as possible. Reasonable doubt, there-
forc. raised major concerns for carly Twenticth Century prosccutors and investigators. Science is premised on doubt and
disproving scientific claims. Scientists are trained to identify and explain the limitations of their findings. This cardinal
rule of science generally disallows scientists from offering absolute truths or indisputable facts. Consequently, science's
built-in skepticism and its affinity for probabilistic rcasoning proved disastrous for prosccutors because defense attor-
neys could transform any uncertainty into reasonable doubt. n543

Criminal imvestigators and prosccutors had to somchow convert circumstantial physical evidence into "uimpcach-
able physical evidence." n544 Similarly. they had to convince jurors (hat this evidence was presented by forensic ex-
perts whose veracity and perceptnal acuity were bevond reproach. Finally, they had to do this in such a manner [*¥417]
so as not to bewilder the jurors. To accomplish this. criminal investigators ingeniously crafted various purportedly sci-
entific techniques, which were premmised on the supposedly irrefulable scientilic fact thal nature never repeats itsell.
Investigators and prosecutors then went on an extensive public relations carupaign, professing that these scientific tech-
niques were impervious to error and doubt because they were based on objective science, which did not require prob-
abilistic reasoning or inlerpretation. n345

By narrowly focusing the jury's attention on individuality's theoretical (i.e., nature never repeats itself) rather than
practical and probabilistic application (i.c., how accuratc arc forcnsic examincr's and how common arc certain charac-
teristics). criminal justice reformers did five important things [or the prosecution. First, they simplified what jurors per-
ceived to be science. Uniqueness could be easily introduced to typical non-scientific jurors, because, in part, it could be
portrayed as an idealistic theory: all objects arc unique if viewed in sufficiently finc detail. n546 Similarly, by disregard-
ing the issue of whether forensic identifications were (ruly probabilistic determinalions, jurors were not forced Lo enter-
tain and comprehend Byzantine statistical evidence regarding a feature or object's discriminatory potential. Likewise, by
focusing on uniquencss instead ol accuracy, jurors werc oncce again not obligated (o consider and understand the statisti-
cal evidence pertaining to error rates - real or potential.

Sccond, oversimplifying the probabilistic nature of identification permitted scores of scientifically and statistically
uncducated investigators and police officers to immediatcly become identification experts. This was critical for carly
Twenlieth Century prosecutors. If they wished 1o swilily combat (he growing crime rate, they had to immediately send
in the troops and could not afford to send budding forensic technicians to undergraduate and graduate school for years
of education. The sooner they could grasp the so-called science, the [*418] sooncr they could provide mdisputable
scienlific evidence against grizzly murderers or greedy gangslers. n347

Third, focusing the jury's attention on individuality's theoretical rather than practical and probabilistic application
transformed circumstantial physical cvidence into direct evidence. Forensic evidence proponents claimed that identifica-
tion examiners, unlike other tum-of-the century scientific experts, did not interpret or infer anvthing and they did not
give opimons, but mercly identificd scemingly iniperceptible markings on objects and relayed their findings to the jury.
1548 Moreover, by playing on the cultural intuition that science is unadulterated and objective, early (orensic science
advocates persuasively (vet misleadingly) claimed that forensic examiners were immune to biasing influences. n349
This imperviousness stemmed from the fact the examiners were simply conduits for the physical evidence. Lay wit-
nesses may perhaps fabricate their testimony. misidentify individuals. or forget crucial details of an event, but as the
title of one [orensic science book convincingly (vel deceptively) proclaims: "The Evidence Never Lies." n550

Fourth, by claiming that forensic identifications were non-probabilistic and absolutely certain, criminal justice re-
Tormners cradicated [#419] the doubt issuc. Whilc probabilistic rcasoning left ample room for doubt, absolulc certainty
suffocated the life out of any doubt. The "absolute certainty” claim did two other important things. As mentioned, it
made juror proccssing casicr by climinating the need to introduce statistical cvidence regarding an examiner's accuracy
or an object's discriminatory potential. This in turn eliminated the need to measure the (rue level of scientific certainty.
Not only did forensic technicians not have to collect base rate data, they did not have to measure their own accuracy.
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Fifth, oversimplifving or eliminating the probabilistic nature of forensic identifications permitted forensics techni-
cians to base their conclusions in part on common sense, experience, and training, n351 This made the forensic techni-
cian's job cven casicr. As mentioned, forensic technicians cmploy the "intuitive approach” when they (ry (o deterimine
whether two pieces of evidence share a common origin. n352 The intuitive approach. however, "employs only the most
rudimentary understanding of statistical probability. and docs not require the task of gathering data upon which the sta-
tistical approach is based." n353

Tt is bevond dispute that early Twentieth Century forensic proponents imaginatively crafted a form of evidence, not
science, that procured convictions like Michacl Jordan produced championship rings. n554 Nonctheless, while forensic
cxaminers were perhaps juggernauts when it came to sccuring convictions for prosccutors. their understanding of sci-
ence, the scientific method, and statistics was elementary at best. n3535 Put simply, early forensic advocates so oversim-
plified [*420] science, the scientific method. and the probabilistic nature of forensic determinations, they created gen-
crations of forensic examiners who could not and cannot think critically, scientifically. or statically. n556

In summary, early Twentieth Century investigators and prosecutors relied on these purported sciences not so much
as a means of determining the truth, but as a valuable mechanism capable of casily clicitmg confessions and transform-
ing purely circumstantial cases into solid, winnable cases. n557 Recent research intimates that today's investigators and
prosecutors are no different; they also tend to use forensic evidence in an underhanded fashion to elicit incriminating
statements which can be used to gamer convictions. n558 As some have suggested, manipulatively using forensic cvi-
dence in such a narrow fashion "has relarded (he growth of scientific methods of crime fighting." n559 Furlhermore,
crime labs were not created to integrate cutting [*421] edge science into the criminal justice system, but were a public
relations tactic to fight reoccurring accusations that law enforcement officials were incapable of apprehending urban
offenders. n560

Conclusion

While Dr. Bieber correctly asserts that [orensic science has (he polental to be a great tool for "our imperfect [criminal
justice| system," n361 particularly as forensic technology continues to improve; n562 forensic science's current state of
affairs docs not reflect this potential. This is cspecially truc in the capital punishment context. Capital punishment, if it
is (o be implemented at all, must be premised on reason rather (han caprice, conviclion, or emolion. n563 In order [or
higher reasoning to thrive, however, the physical evidence presented to the triers of fact must itself be a byproduct of
intcllectual sincerily, objectivity, and nonpartisanship. As (his Article has demonstrated, forensic science is so intellec-
tnally. scientifically, and economically impoverished it cannot possibly provide the integrity or rigor to ensure that only
the guilty are convicted in death penalty cases. While a more effective, efficient, and accurate death penalty system can
perhaps be envisioned if the forensic scicnce community undergocs radical changes. a foolproof capital punishment
syslem appears out of the question at this thne (and in the [uture). n564 Nonetheless, (o come even [*422] remotely
close to rectifying capital punishment's innumerable problems, forensic science's numerous financial, educational, and
cthical probleins must first be addressed and repaired. Although funding can only come from statc and federal govern-
ments. the forensic science community still has the ability 1o look in the mirror and learn [rom ils lackluster scientific
history.

Ironically, the cconomic, cducational. and cthical issucs which currently haunt forensic science arc finally coming
to the forefront and being addressed by the community, Congress, and state lawinakers. This is not because they want to
- but because they have to. The number of crime lab problems and overturned convictions increased to the point where
they could no longer be swept under the rug. Thus. "while the [orensic science communily may be encountering its
bleakest hour, daylight is just around the comer if the appropriate directions are taken." n565 The appropriate direction
would be to incorporate reforms such as: 1) creating independent crime labs; 2) developing a national forensic science
commission to dircct the forensic science community's future technology, policy, and program developments; 3) creat-
ing state [orensic service commissions to ensure Lhat local, county, and slate crime labs are properly equipped with suit-
able technology and highly qualified scientists; 4) instituting national or statewide certification programs to ensure fo-
rensic practitioners have a certain modicun of scientific intelligence before they actually work on cases and (estily in
court: 5) performing double blind tesling and evidence lineups; and 6) developing case assessment standards to filter out
irrelevant and expectation-inducing information before forensic technicians are given the case. If such reforms are im-
plcmented. then quite possibly. the death penalty system could [unction more evenhandedly. rationally, and [airly. n566

Legal Topics:
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For related research and practice materials, see the following legal topics:
Civil ProcedurcJudicial OfficersGeneral OverviewCriminal Law & ProcedureScntencingCapital PunishientGeneral
OverviewEvidenceScientific EvidenceDNA
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scxual assault cascs since 1995").



194

Page 39
17 Geo. Mason U. Civ. Rts. L.J. 299, *

163. Dale & Becker, supra note 58, at 465. The "forensic science community reports even more acute man-
power shortages for the death investigation system. [The National Association of Medical Examiners] reports
that the United States requires at least 850 board-certificd forensic pathologists, roughly double the current
mumber."” Status Report, supra note 23, at 4.

n64. See Dale & Becker, supra note 38 at 465.

n63. Sce S.C. Sclden et al., Human resource praclices in state goverment: Findings [rom a national survey.
61 Pub. Admin. Rev. 598 (2001); Dalc & Becker, supra note 58, at 465.

n66. See Dale & Becker, supra note 56.

n67. See Perty M. Koussiafes, Public Forensic Laboratory Budget Issues, 6 Forensic Sci. Comme'ns 3
(2004), available at http://www.fbi.gov/hg/lab/fsc/backissu/july2004/rescarch/2004 03 rescarch035. htm.

n68. Crime Lab Modernization, Hearing Before the Senate Judiciary Comm., 107th Cong., May 15, 2001
(statement of Scnator Orrin G. Hatch).

n69. Sce Status Report, supra note 23, at 4 ("All member organizations reported cquipment shortages as a
limiting factor m processing forensic casework."); Crime Lab Modcrnization, Hearing Before the Scnate Judici-
ary Comm., 107th Cong., May 15, 2001 (statement of Michael T. Yura, Ph.D., Director, Wesl Virginia Univer-
sity Forensic Identification Program) ("As technology has been developed for the processing of evidence, such
as fingerprint and DNA cvidence, crime labs have not been able to keep up with all of the innovations necessary
to provide the public with timely and professional analysis of forensic evidence.").

n70. Sce Bucl testimony, supra notc 38.
n71. Sce Coonrod testimony, supra notc 54.

n72. See Status Report, supra note 25, at 6 ("many laboratories are confronted with budgets that are insuffi-
cicnt to mect cascload demands and at the same time support participation in accreditation and certification pro-
grams."); Carl M. Sclavka, A Scicnlist's Perspective on Forensic Science, 80 Ind. L.J. 72. 74 (2005) ("Manda-
tory accreditation wonld improve |forensic services] ... but raise the overall cost even higher ... It will cost a
lot."); Kristen Mack, Accreditation for Crime Lab to Cost $ 1 Million, Hous. Chron., Mar. 9, 2004, at A13 (not-
ing (hat it will cost the City of Houston $ 1 million to have ils beleaguered crime lab accredited).

n73. Sec Anthony Spangler, New Standards for Crime Labs May Force Sonue to Closc, Fort Worth Star-
Telegram, June 15, 2005,

n74. As one lab dircctor expressed: "We have been legislated out of existence ... We are not in the aceredil-
ing business. If we did go through the process, we would have had to raise our prices and work slower - spend
miore tinic on paperwork.” Id. (quoting Max Courtney, who operates Forensic Consultant Scrvices in Fort
Worth, Texas).

n73. "Full accreditation opens doors by way of funding we simply can't open now." Editorial, Unaccredited
Crimc Lab No Reason for Alarm, Argus Leader (Sioux Falls, SD), Sept. 26, 2004, at 12B (quoting South Dakota
Attorney General Larty Long).



195

Page 40
17 Geo. Mason U. Civ. Rts. L.J. 299, *

1n76. See Coonrod testimony, supra note 54.

n77. As Barry Fisher, Dircclor of the Los Angeles County crime laboratory. warns. blind testing would "be
a very, very difficult and prohibitively costly thing to do." Rorie Sherman, Critics Decry FBI Role; Controls
Proposcd For DNA Labs, Nat'1L.J., Apr. 19, 1993, at 3; scc also Ruth Tcichrocb, Produce Lab Error Ratcs,
Some Urge: But Defense Atlomeys Would Misuse Dala, Scientists Counler, Seattle Post-Intelligencer. July 22.
2004, at A9 (paraphrasing the Director of the Washington State Patrol crime 1ab system as saying: "blind profi-
cicney tests would be too costly to design and administer.").

n78. See Kenneth E. Melson, President's Message, 33 Acad. News 1, 3 (July 2003) (newsletter for the
American Academy of Forensic Science). Medical examiner offices have also endured the negative ramifica-
tions associated with poor funding. Scc Crime Lab Modernization, Hearing Before the Senate Judiciary Comim..
107th Cong., May 15, 2001 (statement of James Claude Upshaw Downs, M.D., Director and Chief Medical Ex-
amincr for the Alabama Department of Forensic Scicnces). Maurice Nasmch's casc is illustrative. In 2005,
prosecutors charged Nasmeh with murdering Jeanine Harms aller receiving fiber examination results from Santa
Clara County crime lab technician Mark Moriyama. After months of analysis, Moriyvama concluded that fibers
discovered in Nasmel's sports-utility vehicle matched the yarn that Harms used to hand weave a g, and also
maiched fibers found in a Persian rug (hat invesligators believed Nasmeh used to dispose Harms' body. The case
against Nasmeh began to crumble when prosecutors learned that Moriyama failed a proficiency test. Prosecutors
subsequently sent the fiber evidence to the California Department of Justice crime lab in Sacramento. which al-
legedly supported Moriyama's findings. Howcver. when Nasmceh's attorney sent the fibers o David M. Hall, an
Aubum University professor of textile engineering, Dr. Hall concluded that the California crime labs used "anti-
quated" cquipment to test the fibers, and that had the labs used his up-to-datc technology, "it would have been
obvious that there is no fiber evidence that links Mr. Nasmeh (o this incident." In June 2007. Dr. Hall's results
played a role in the prosecution's decision to dismiss charges against Nasmeh; prosecutors informed the trial
Jjudge they needed "another year to conduct extensive re-examination of the fiber evidence.” Fredric N, Tulsky
& Connie Skiplares. Freed Suspect Speaks of Injustice; Nasmeh Describes Night With Harms, San Jose Mer-
cury News, June 30, 2007, at 1A.

n79. Moore v. Parker, 425 F.3d 250, 269 (6th Cir. 2005) (Boyce, J.. dissenting).
n80. Barry C. Scheck, The Need For Independent Forensic Audits Now, 28 The Champion, Oct. 2004, at 4.

n81. For instance, Milton E. Nix, Director of the Georgia Bureau of Investigation's crime lab, recently told
Congress: "You wmay find this an unusual statement, but I am in total agrecment with the National Association of
Defense Attorneys when it comes to quality and accuracy of crime lab examinations and analysis." Crime Lab
Modernization, Hearing Before the Senate Judiciary Comm., 107th Cong., May 15, 2001. Similarly, Barry
Fisher, Dircctor of the Los Angeles County crime lab. made the following comment regarding the lack of crime
lab oversight: "I don't think anyone can tell you what's really going on |in the nation's crime laboratories] ... The
truth is, we don't know." Judith Graham, Crime Labs Contaminate Justice; Poor Scicnce, Quality Control Jailing
Innocents, Chi. Trib., June 21, 2001, at 10.

n82. See Cal. Bureau of State Audits, Forensic Laboratories: Many Face Challenges Bevond Accreditation
1o Assurc the Highest Quality Scrvices 2-7 (1998). available at hitp://www bsa.ca.gov/bsa/pd[s/97023.pd( (dis-
cussing the numerous fiscal problems hindering California's crime laboratories).

n83. Sce Report of the Statc Auditors, Colo. Burcan of Investigation Department of Public Safety: Perform-
ance Audit 11-13 (July 2003), available at http://www.state.co.us/gov dir/audit dir/2004/2004perf/1519.pdf (dis-
cussing, intcr alia, poor quality control systems, madequate proficicncy testing, and outdated cquipment as a re-
sult of poor funding at the Colorado Bureau of Investigation crime labs).
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n84. See Buel testimony, supra note 38 (noting that the building in which Vermont's crime lab is housed
was not designed for a crime 1ab, and thus does not have adequate space, proper ventilation, and environmen-
tally controlled rooms).

n835. Sce Steve McVicker, More DPS Labs Flawed; DNA Testing Woces Across State Threaten Thousands
of Cases. Hous. Chron.. Mar. 28, 2004. at Al (revealing undertrained DNA analysts, [lawed DNA reporls. pos-
sible blood sample cross-contamination, and inadequate security programs at the Texas Department of Public
Safcty crime laboratorics).

n86. See Denna Boyd, Lab Inquiry Finds Flaws But No Injustices, Star-Telegram (Fort Worth, Texas) Nov.
27,2003, at B (discussing a two-year investigation that was launched due to systemic problems within the Fort
Worth Police Department ("FWPD") crime lab's DNA scction; the Tarrant County District Attorney's Office
found pervasive problems in the lab's serology and DNA units, as well as unscientific practices in the lab's
cheniistry and fircarms units).

n87. See Maurice Possley & Steve Mills, Crime Lab Disorganized, Reports Says, Chi. Trib., Jan. 13, 2001,
at 1 (paraphrasing Harris' report and depicting disorganization, poor supervision, improper procedurcs and per-
formance standards, and inadequate and ill-trained staff).

n88. See David Josar, Space Crunch Hampers Lab Work; Evidence is Stacked in Boxes, Freezer is Full as
Detroil's Technicians Attempt to Analyzc Data. Detroit News, Apr. 21. 2005, at 8C (discussing how the Detroit
Police Department crime lab is severely hampered by space limitations, electrical problems, and is housed in a
former clementary school).

n89. See Needs Assessment of Forensic Laboratory Services in the State of Rhode Island (May 2001),
availablc at hup://www.rijustice.ri.gov/sac/Reports/NFSTC%20Rcport.pdf (discussing a laundry hst ol prob-
lems, including poor funding, inadequate facilities, improperly calibrated and maintained instrunents, and insuf-
ficient training program).

n90. See Ruth Teichroeb, Oversight of Crime-Lab Staff Has Often Been Lax, Seattle Post-Intelligencer,
July 23, 2004, at Al (noting that Washington Statc crime lab administrators arc unable or unwilling to address
scveral problems associated with their crime labs, particularly examiner incompetence).

n91. See Office of the Inspector General, The FBT DNA Laboratory: A Review of Protocol and Practice
Vulncrabilitics i (May 2004) (discussing how Jacquelinc Blalke. a DNA analyst for the FBT crime lab, repeatedly
falsified reports for more than two years) |hereinafter OIG Report].

n92. While the author is not accusing Council Members of purposely disregarding (he apparent problems
which currently infect the Massachusetts forensic institutions, he finds it hard to believe that Council Members
did not address the depth and scope of these problems in their report. especially when one considers that Dr. Sc-
lavka, who heads and oversees the Massacluisetts crime lab system, served as a Council Member. This fact leads
the author to believe that a team of independent forensic consultants, rather than simply Dr. Selavka and Dr.
Henry Lee, should have evaluated the status and proficiency of Massachusetts' forensic institutions before
Council Members proposed their forensic science related recommendations.

n93. Josc Martincz, Bay State Crime Labs in Dire Straits; Report: State Crime Labs Underfunded, Over-
worked, Bosion Herald, Apr. 15. 2002, at 1.

n94. Id. (quoting National Forensic Science Technology Center, Needs Assessment of Forensic Scrvices
(Apr. 2002)). With tespect to the funding issue, fellow Council Member, U.S. Attomey Michael Sullivan, had
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this to say: "Recent cases have made clear the need for adequate staffing and funding at the Massachusetts State
Police crime lab." Department of Justice Awards $ 500,000 to Massachusetts State Police to Solve 'Cold Cases,'
Reports U.S. Autorney. PR Newswire US. Apr. 28, 2005, Likewisc, Katic Ford, a spokeswoman for the Exccu-
tive Office of Public Safety. had this to say: "We are the first to acknowledge the crime lab lacks the capacity to
process evidence at the speed the police and public would like ... Tt is why we're secking more funding." Michele
McPhee & Tom Mashberg, Crimme Lab Backlog Snarled DNA Probe, Boston Globe, Apr. 16, 2005, at 5.

n93. Martincz, supra note 93.
n96. Id.

n97. Id.

n98. Id.

n99. Id.

nl00. Id.

nl01. Scc Jennifer Rosinski, DNA Evidence in Slaying Tainted at Statc Crime Lab. Boston Herald. May 18,
2005, at 23. This is not an unconunon event in crime labs. See, e.g., Ken Anmstrong & Steve Mills, DNA Sain-
ple Error Puts Case on Line, Lab on Spot, Chi. Trib., July 27, 1999, at 1 (presenting a similar mishap at the Illi-
nois State Police crime lab).

nl02. Sce David Weber, Crime Lab Administrator Suspended for Withholding DNA Evidence, AP Wire,
Jan. 13. 2007.

nl03. Office of Inspector General, Compliance with Standards Governing Combined DNA Index System
Activities at the Massachusetts State Police Crime Laboratory. Sudbury, Massachusetts (Sept. 2006), available at
http://www.usdoj.gov/oig/grants/g7006012. htm. See also Jonathan Saltzman, US Audit Found More Problems at
Crime Lab, Boston Globe, Feb. 1, 2007, at Al

nl104. Id.
nl05. Id.
nl06. Id.
nl07.1d.
nl08. Id.

n109. Sce Jonathan Saltzman, Dircetor of Crime Lab Quits Post: State Police Facility's Work is Under Fire,
Boston Globe, Mar. 10, 2007, at Al.

nl110. Id. Shortly before this Article went to publication. LaDonna J. Hatton. the Undersecrelary of Forensic
Science for the Massachusetts Department of Public Safety, resigned. Governor Romney appointed Hatton in
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2005 to fix the numerous problems associated with the State Police crime labs and the Medical Examiner's Of-
fice. Hatton stated: "There are still many challenges facing the [office of chief medical examiner] and crime lab,
but with strong support [rom [government officials], the important changes that have been identified will be
made." Responding to Hatton's resignation, Geline W. Williams, Executive Director of the Massachusetts Dis-
trict Attorncy's Association, said: "The rccord is clear that the statc's forensic scrvices across the board were ne-
glected for almost two decades ... You can't turn (hat around overnight." Jonathan Saltzman. Forensic Chief Ex-
ists as Probes Continued; Appointed in '05 to Fix 2 Agencies, Boston Globe, June 27, 2007, at Al.

nl11. Mcmoranda from Bemett Yarger Associates to potential Commonwealth of Mass. Chicf Medical Ex-
aminer candidates (2004), available at http://www bennettyarger.com/pdf/cmo. pdf |hereinafter BY A Report].
The Executive Office of Public Safety and the Commission on Medicolegal Investigations of Massachusetts re-
tained BYA 1o recruit a new Chicf Medical Examiner for the OCME. To betler prepare for their recruitment,
BY A summarized the four previous reports and conducted its own assessment of the OCME.

nll2.1d. at 3.
nll3.1d.
nl14.1d. at 4.
nll5.1d.

nl16. Sce id. at 2-3. The National Forensic Scicnce Technology Center report also emphasized that the
"worst offender i the [Massachusetts forensic| system is the Office of the Chief Medical Examiner in Boston.
where budget woes routinely force pathologists to cut comers, including conducting external exams instead of
[ull autopsics in about 25% of cascs, (he report states." Martinez, supra note 93. Tn April 2007, the medical cx-
aminer's office misplaced Thomas E. Brissette's body for ten days. The State Police found Brissette's body in-
terred in a cemetery under the name of another deccascd individual, whosc corpsc was located in May 2007 in
slorage at Lhe medical examiner's headquarters in Boston. Governor Deval Patrick suspended Chiel Medical Ex-
aminer Dr. Mark A. Flomenbaun after Flomenbaun informed Patrick of the mistake. Governor Romney hired
Flomenbaun in carty 20035 "to fix what was widcly rcgarded as onc of the worst statc medical examiner's offices
in the country[.]" Dr. Bicber agreed to serve temporarily as chicf exccutive officer of the medical examiner's of-
fice. See Jonalhan Saltzman & Franci R. Ellement, Lost Body Recovered By State Police: Missing From Medi-
cal Examiner's Office, Boston Globe, May 35, 2007, at Al. In June 2007, Public Safety Secretary Kevin M.
Burke restricted the work of Dr. William M. Zane alter an crror by Zane foreed prosccutors (o downgrade mur-
der charges against twin brothers. In 2005, Zane concluded that the victim died of a brain injury as a result of a
beating by the brothers. Zane's conclusion prompted prosecutors to charge the brothers with murder. In May
2007. howevcr, Zane admitied he crred in his analysis, which forced prosccutors (o reduce the charges to man-
slaughter. In June 2007, a jury convicted the brothers of manslaughter. See Jonathan Saltzman, State Orders Pa-
thologist Off Autopsy Duty: Error in Slay Cascs Altcred Charges, Boston Globe, Junc 2007, at B2.

nl17. See Suzanne Smalley, Police Shutter Print Unit; Identification Error, Critical Report Cited, Boston
Globe, Oct. 14, 2004, at BI.

n118. Id. According to Massachusetts Attormey General Thomas Reilly, the fingerprint misidentification
"wasn't cven closc ... this was no simple mistake." Ralph Ranalli, Reilly Won't Charge Two Policc Analysts,
Boston Globe, June 25, 2004, at BS. Reilly added: "Science is not an issue in this case. What we know is Lhat
there is a right way to do this and the right way was not followed." Franci Richardson, O'Toole Eyes Penalty vs.
Print Technician, Boston Herald, June 23, 2004, at 10. The two examincrs - Roscmary McLaughlin and Dennis
Leblanc - were Lhe subject of a grand jury investigation assembled by Aulomey General Reilly. Alter a four-
month investigation, Reilly decided not to bring charges. See Ranalli, supra.
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nl19. Smalley, supra note 117 (quoting Kathleen M. O'Toole). The audit report reinforced Commissioner
O'Toolc's comiments. which highlighted the unit's lack of properly trained cxaminers. Sce Franci Richardson.
Report: Hub Fingerprint Lab Techs Need Better Training, Boston Herald, Oct. 23, 2004, at 16.

1n120. Maggie Mulvihill and Franci Richardson. Unlit Cops Put In Key Evidence Unii: Fingerprint Handlers
Were All Thumbs, Boston Herald, May 7, 2004, at 2.

nl21. David S. Bernsicin, Bad Ballistics: Hundreds of Pcople Have Gone (o Prison on the Word ol Boston's
Untrained, Unqualified, Unskilled Firearms Examiners, Boston Phoenix, Oct. 7-13. 2005.

n122. Id. See supra noles 112-16 and accompanying text. Note (hat issues concerning the Boston Police De-
partment Ballistics Unit are comparable to the issues regarding the Massachusetts Office of the Chief Medical
Examincr.

nl23. 1d. (Apprenticeship was described as "tagging along for a year with a senior ballistician who learned
the same way [rom somconc clsc who Ilcarned the same way. Il any bad habits or low standards got into (he mix,
nothing prevented them from being passed down for 40 years.").

nl24. 1d.
nl25.1d.
n126. Id.
nl127. Bernslein, supra note 121.
nl28. 1d.

nl129. Id. State and federal judges have recently criticized BPD firearms examiners for their lack of training,
poor documentation, and questionable testimony. See United Stales v. Monleiro, 407 F. Supp. 2d 351 (D. Mass.
2006): Uniled States v. Green. 405 F. Supp. 2d 104 (D. Mass. 2005): Commonwealth v. Meeks, 2006 WL
2819423 (Mass. Super. Ct. Sept. 28, 2006).

n130. Grilfith v. Dretke, 2005 WL 2372044, at 12 (S.D. Tex. Sept. 27, 2005).

n131. Steve McVicker & Roma Khanna, Housce Hearings on HPD Crime Lab (o Focus on Audit, Hous.
Chron., Mar. 3, 2003, at A15.

nl132. See Peggy O'Hara. HPD to Review Crime Lab's Work; Investigation by Channel 11 Questioned
Whether Errors Led to Jailing of Innocent, Hous. Chron., Nov. 16, 2002, at Al.

nl133. FBI, Audit of DNA/Scrology Scction - Houston PD Crime Lab (Jan. 22. 2003). available at
http://www scientific.org/archive/Audit%20Document - Houston.pdf |hereinafter Houston Audit|.

nl34. 1d. at 9-10.
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nl35.1d. at 11-13.

nl36. 1d.

nl37.1d. at 13-22.

nl38. See id.

n139. Houston Audil, supra notc 133, at 13-22.
nl40. Id. at 14-15.

nl4l.1d. at 17-18.

nl42.1d. at 17.

nl43.1d. at 22

nl44.Id. at 24.

nl45. See Houston Audit, supra note 133. To "validate" an instrument is to assess whether it can accurately
perform the task it was intended to perform - i.c., whether a gas chromatography can accuratcly identify and
measure Lhe dilferent chemical substances [rom a liquid sample recovered [rom a suspicious [ire.

nl46.1d. at 25.

nl47. Michael R. Bromwich, First Report of the Independent Investigator for the Houston Police Depart-
ment Crimce Laboratory and Property Room 6 (Apr. 29, 2003). available at www.hpdlabinvestigation.org.

nl48. Sce Michacl R. Bromwich, Sccond Report of the Independent Investigator for the Houston Police
Department Crime Laboratory and Property Room 8 (May 31. 2005), available at www hpdlabinvestigalion.org.

nl49.1d. at 9.
n130. Id.
nl31. I1d.
nl352.1d.

nl53. To the layman, drylabbing is "thc most cgregious form of scicntific misconduct that can occur in a fo-
rensic science laboratory" because it is Lthe "fabrication of scientific results." Id. at 12. In the independent inves-
tigator's fourth report, auditors identified "another potential drylabbing incident" perpetrated by Patel. See infra
note 154, at 9. While Price resigned in March 2001, Patel only received a three-day suspension after his second
drylabbing incident. Id. at 13. Patel's initial drylabbing incident resulted m a written reprimand. Patel was still
gainlully employed when word broke of his misconduct in May 2005. Despite being aware ol these drylabbing
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incidences, the HPD failed to re-evaluate the hundreds of cases handled by Patel. Patel resigned in June 2003 af-
ter the City Council's Public Safety and Homeland Security Committee called for his immediate firing. See
Steve McVicker, HPD Admits It Failed to Review Suspeet Lab Work; Report Alleges Hundreds of Cascs were
1gnored for 'Reasons Unknown', Hous. Chron., June 2. 2005, at B1.

nl54. See Michael R. Bromwich, Fourth Report of the Independent Investigator for the Houston Police De-
partment Crime Laboratory and Property Room 81 (Jan. 4, 2006), available at www.hpdlabinvestigation.org.

nl535. Id., Exccutive Suminary, at 4.

nls6.1d.

nl57.1d.

n1358. See id. at 24-29 (discussing Dwight Riser's and Charles Hodge's cases).
n159.1d. at 34.

n160. Bromwich, Fourth Report, supra note 154, at 34.

nl6l. Id.

nl62. I1d.

n163. Michacl R. Bromwich, Fifth Report of the Independent Investigator for the Houston Police Depart-
ment Crime Laboratory and Property Room, Executive Summary, at 2 (May 11, 2006), available at
www.hpdlabinvestigation.org.

nlo4. Id.

n165. Id., Executive Summary, at 4.

nle6. Td. at 4, 20,

nl67.1d. at 4.

nl68. Id. at 33-34.

n169. Bromwich, Filth Report. supra notc 163, Exccutive Summary, at 5.

nl70. Id. Auditors were not sure if this was because of incompetence or because of "a more sinister manipu-
lation of analytical results." Id. at 6.

nl71.1d. at41.
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nl72.1d. at 43.
nl73.1d. at 55.

n174. Id., Exccutive Summary, at 11. Shortly before this Article went to publication, the independent audi-
tor released his [inal, 403-page report which identified and listed addilional problems, questionable cases, and
numerous recommendations. See Michael R. Bromwich, Final Report of the Independent Investigator for the
Houston Police Departinent Crime Laboratory and Property Room (June 13, 2007). In particular. (he final report
identificd three cascs - Leroy Lewis, Ronald Cantrell, and Lawrence Napper - where new DNA "(ests have dis-
credited the lab's work, eliminating the men as contributors to the biological samples from the crimes or greatly
reducing the statistical link between them and the evidence." Roma Khanna & Steve McVicker, 'Troubling'
Cascs Surface in Report on HPD Crime Lab: 1991 Conviction for Rape, Murder Has Drawn (he Most Concern,
Hous. Chron., June 17, 2007, at A1,

1175, See Eric M. Freedman, Earl Washinglon's Ordeal, 29 Hofstra L. Rev. 1089 (2001), for a comprehen-
sive summary of Earl Washington's case.

1n176. See Am. Soc'y of Crime Lab. Dir. / Lab. Accreditation Bd.. ASCLD/LAB Limited Scope Interim In-
spection Report of the Commonwealth of Virginia Division of Forensic Science Central Laboratory 15-16 (Apr.
2005), available at hitp://Avww.scientific. org/archive/VirginiaProblems/ASCLDLAB-AuditReport.pdf [hereinaf-
ter Virginia Inspection].

nl77.8ceid. at 13.

nl78. Seeid. at 9, 11.

nl79.1d. at 7-8.

nl80. Id.

nl81.Id. at 14.

nl82. Virginia Inspection, supra note 176, at 15-16.
nl83. Id. at 17.

nl84.Id. at 18.

nl85.1d. at 17.

nl86. See Maurice Possley et al., Scandal Touches Even Elite Labs; Flawed Work, Resistance to Scrutiny
Scen Across U.S., Chi. Trib., Oct. 21. 2004, at Al (quoting Ferrara as saying: "I'm not going (o admit crror when
there is none ... As far as we're concerned. there is no error at all except in the minds of [critics] ... When vou arc
on the top of the heap, vou are going to have someone trying to knock vou down.").

nl187. When presented with ASCLD's report, Ferrara responded: "The Division of Forensic Science is grali-
fied that the audit report does not suggest any evidence of a systemic deficiency." A Reform Agenda for State
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Crime Lab. Virginian-Pilot (Norfolk, Va.), May 11, 2003, at B§. A spokesman for former Virginia Attorney
General Jerry Kilgore repeated Ferrara's claim: "we are gratified that the audit does not find a systemic defi-
cieney within the forensic lab, therefore this appears to be an isolated incident." Id. This rcasoning, however, is
flawed because it is akin to having a biopsy come back identifying cancer and then proclaiming the isolated re-
sults mean the rest of the body is cancer-free.

nl88. See Christina Nuckols. DNA Lab Review Finds Only One Major Eror, Virginian-Pilot (Norfolk,
Va.). Sept. 17, 2005, at B3,

nl8Y. Id.
nl90. Id.
nl91.Id.

nl92. People v. Wesley, 533 N.Y.S.2d 643, 644 (N.Y. Sup. Ct. 1988). As Peter Neufeld, a lawyer for Mr.
Washinglon and co-dircctor of (he Innocence Project, explained: "This laboratory touts itsclf as the best state lab
in the country, vet it generated these wrong test results in a capital case twice ... This case rises very serious
questions about the legitimacy of the capital justice system.” James Dao, Lab's Errors in '82 Killing Force Re-
view of Virginia DNA Cascs, N.Y. Times, May 7. 2005, at Al

nl93. State v. Clifford, 121 P.3d 489, 503-04 (Mont. 2005) (Nelson, J., concurring) (quoting Jennifer L.
Mnookin, Scripling Expertise: The History of Handwriting Identification Evidence and the Judicial Construction
of Reliability, 87 Va. L. Rev. 1723, 1726 (2005)).

nl194. There "are two kinds of forensic science: On the onc hand. there are normal applications of basic sci-
ence. On the other hand, there is individualization science, or identification science." Michael J. Saks, Banishing
Ipsc Dixit: The Iinpact of Kumho Tirc on Forensic Identification Scicnce, 57 Wash. & Lec L. Rev. 879, 881
(2000). The lormer branch simply concerns calegorizing physical evidence. See id.

nl195. Sce Keith Imnan & Norah Rudin. Principles and Practice of Criminalistics: The Profcssion of Foren-
sic Science 123-24 (2000). The origins of this theory can be traced back Lo the nincteenth century social-
statistician Adolph Quetelet. Quetelet. wlo is better known as the father of descriptive social statistics, theorized
that it would be statistically impossible for nature to ever duplicate itself. See Jurgen Thorwald, The Century of
the Detective 9 (1965): Henry T.F. Rhodes. Alphonse Bertillon: Father of Scicntific Detection 17 (1956).

n196. Sce United States v. Green, 405 F. Supp. 2d 104, 107 (D. Mass. 2003) (fircarms cxaminer testificd
that he could identily a [irearm "to the exclusion ol every olher firearm in Lhe world"); Ramirez v. State. 810 So.
2d 836, 840-41 (Fla. 2001) (toolmark examiner testified that he could identify a knife to the exclusion of all oth-
crs); Commonwecalth v. Mecks, 2006 WL 2819423, at 1 1.5 (Mass. Super. Ct. Scpt. 28, 2006) ("Another under-
lying premise of firearms examinations is that firearms examiners can examine those striations nnder the com-
parison microscope and identify or eliminate the spent bullet as having been fired from a specific firearm.").

n197. See Richard T. Oatess, Elbow Print Identilication, 50 J. Forensic Identilication 132 (2000) (Indiana
State Police fingerprint examiner claiming to be able to individualize an elbow print to a particular suspect).

n198. See State v. Kunze, 988 P.2d 977 (Wash. CL. App. 1999) (reversible error (o admit ear print identifi-
cation evidence); Christophe Champod et al., Earmarks as Evidence: A Critical Review, 46 J. Forensic Sci. 1275
(2001).
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nl199. See People v. Davis, 710 N.E.2d 1251, 1257-59 (T1l. App. Ct. 1999) (lip prints are an admissible form
of forensic cvidencc in Illinois).

n200. Out of the 2,695,269 new cascs that publicly funded crime labs received in 2002, only 2% (or just un-
der 61,000 requests) were for DNA testing. See BJS Report, supra note 43, al 5-6.

201, Profcssor Joscph Peterson, onc of forensic science's most well respected scholars, conceded that
"DNA is rarcly culled [rom the crime scencs and analyzed." Peterson added that today's crime scenes "are much
like they were in the 1970s ... when ... studies found that fingerprints and toolmarks were the most common type
of evidence left at crime scenes." Roane, supra note 35, at 48; See also Hearing Before the Senate Judiciary
Comm.. Subcomm. on Funding Forensic Sciences: DNA and Beyond, 108(h Cong., July 31. 2003, available at
http://judiciary senate.gov/testimony.cfm?id=886&wit id=2494 (testimony of Dr. Michael Baden); Protecting
the Tnnocent: Ensuring Competent Counscl im Death Penalty Cascs, 107th Cong.. June 27, 2001 (Preparcd Tes-
timony of Rep. William D. Delahunt ol Massachuselts before the Senate Judiciary Conuuittee); National Public
Radio, Expanding Criminal DNA Databases. Talk of the Nation, Nov. 3, 2004 (quoting criminal defense attor-
ney and Co-Dircctor of the Tnnocence Project, Peter Neufcld): Ronald J. Tabak. Finality Without Fairncss: Why
We Are Moving Towards Moratoria on Executions, and the Potential Abolition of Capital Punishment, 33 Conn.
L. Rev. 733, 735 (2001). Suffolk County (Massachusetts) District Attorney, Daniel Conley, had this to say about
the prevalence of physical evidence in general: "Jurors today, whether here in Suffolk County or across the
country. arc conditioned to expect Lhat in every casc (here's going (o be forensic or trace evidence or blood or
DNA ... The vast majority of cases lack forensic evidence." Jonathan Saltzman & John Ellement, Jurors Seen As
Recluctant To Convict; Skepticism Plagucs Suffolk Prosccutors, Boston Globe, Nov. 12, 2004, at BI (cmphasis
added). Joshua Marquis, an Oregon prosecutor. made these conumnents aller a Los Angeles County jury acquitted
|the actor| Robert Blake of murder: "| The Blake jurors| seemed very dismissive of circumstantial evidence ...
Well guess what? In most cascs ... you don't have physical cvidence." Andrew Blankstein & Jean Guecione, 'CSI
Effect’ Hinted By Blake Jurors; Juries More Demanding of Evidence, Pittsburgh Post-Gazette, Mar. 20, 2005, at
Ald,

n202. For example, of the 124 individuals who have been released from death row since 1973, DNA played
a significant part in only fiftcen cascs. Sce www.dcathpenaltyinfo.org/article.php? scid=6&did=110 (last visited
Aug. 5. 2007). Scc also James S. Licbman, Comment, The New Death Penalty Debate: What's DNA Got To Do
With I1?. 33 Colum. Hum. Ris. L. Rev. 527, 541 (2002).

n203. Sce Death Penalty Info. Ctr. Fact Sheet, supra note 7, available at
www.deathpenaltyinfo.org/article. php?scid=10&did=144 (last visited at Apr. I5. 2007).

1204. Former prosccutor and United Siates Congressman William Delahunt madce the following comment (o
the Senate Judiciary Committee in June 2001, in support of a death penalty reform bill containing reforms going
beyoud better access to post-conviction DNA testing:

DNA is the spotlight that has enabled us to focus on this problem with our criminal justice system. And our bill
would help cnsurc that defendants have access to testing in every appropriate case. But we should be under no il-
lusion that by granting access to DNA testing we are solving that problem. DNA is not a panacea for the frailties
of the justice system. To suggest otherwise would be tantamount to fraud - particularly when, in the vast major-
ity ol cascs. biological cvidence that can be tested docs not cven exist.

Protecling the lnmocent: Ensuring Competent Counsel in Death Penalty Cases, 107th Coug,, June 27, 2001
(Prepared Testimony of Rep. William D. Delahunt of Massachusetts before the Senate Judiciary Committee).
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n205. This is noteworthy because DNA is the only forensic technique that can provide the "high level of
scicntific cerfainty" needed 1o sccure a death sentence. Dr. Henry C. Lec, a Council member, conceded this
when he and his colleagues wrote: "For most kinds of physical evidence, individualization is an as-yet unreal-
ized objective.” Peter R. De Forest ct al., Forensic Science: An Introduction to Criminalistics 22 (1983). Legen-
dary lorensic scientist, Paul L. Kirk, said pretty much (he same thing when he wrote: "Too much cannoi now be
expected of criminalistics as an exact science." Paul L. Kirk, Criminalistics, in Forensic Science: Scientific In-
vestigation in Criminal Justice 112 (Joscph L. Peterson ed. 1975). Sce also Andrca A. Mocnssens. Handwriting
Identification Evidence in the Post-Daubert World, 66 UMKC L. Rev. 251, 253 (1997) ("Even though many of
its practitioners who are employed in governmental agencies are officially classified as being 'forensic scientists'
as a matter of job title, handwriting identification, like many of the traditionally recognized forensic 'sciences,'
makes no pretense 10 be an exact science.").

n206. Council members, hypothetically, could have gone further and restricted the death penalty to only
those ollenses where (he delendant is conclusively linked by DNA. If this were (he case, however. then Gover-
nor Romney's suggestion that the death penalty be employed against only the "worst of the worst" would be a
gross misrepresentation, as the death penalty would be inflicted in a miniscule number of cascs. Even if one
were 10 lofally disrepard (his consideration, one must seriously ponder whether the Council member's suggested
death penalty statute adheres to the constitutional principle that death should be premised on the defendant's
moral culpability and the circumstances surrounding the capital offense. See Eddings v. Oklahoma, 455 U.S.
104, 117-19 (1982) (O'Connor, J.. concurring); Woodson v. North Carolina, 428 U.S. 280, 304-05 (1976). While
the Council Member's report identifies a very narrow list of death-worthy offenses. death cannot be imposed
unless there is "conclusive scicntific cvidence” associating the defendant to the crime scenc or the vietim. Under
this directive, determining who lives and who dies in effect turns not on a defendant's moral culpability or the
crime's heinousness, but on the type of evidence left behind and collected at the crime scene. For instance, de-
pending on the local jurisdiction's forensic and crime scene capabilitics, two capital defendants, who arce equally
blamneworthy, may receive dilferent sentences simply because one jurisdiclion's crime scene invesligators or [o-
rensic personnel are ill-equipped or poorly trained to identify, collect, and evaluate physical evidence. As this
Article cslablishes, this scenario is not that far feiched given the nuincrous inadequacics which plaguc our na-
tion's crime labs. This seemingly arbitrary demarcation between who lives and who dies calls into question the
proposed statute's constitutionality under Furman v. Georgia, 408 U.S. 238 (1972), and Gregg v. Georgia, 428
U.S. 153 (1976).

n207. James E. Starrs, The Lessons of Forensic Historiography - Retrospective Prophesing, 27 Sci. Sleuth-
ing Rev. 1, 1 (Winter 2005). Wendy Murphy, a former Boston prosccutor, cchoed Professor Starrs' concerns:
"DNA is a very important tool that tells us the truth about one thing. 11 tells us who was at the scene of the crime.
And in this case, it absolutely tells us Mr. Ruffner was involved, did rape and kill this child. T don't doubt that for
a minutc. What T think we have (o be carcful about is thinking (hat just becausce there is DNA at a crime scenc
that that tells us the whole picture ... what |'m worried about is that we're going to overemphasize the value of
DNA as the thing that tells us the truth about an entire criminal episode. Tt just doesn't do that." Larry King Live:
Interview with Kirk Bloodsworth (CNN (elcvision broadcast July 21, 2005), available at
http://transcripts.cnn.com/TRANSCRIPTS/0507/21/1k1.01. html.

n208. The recent nishaps. miscalculations, and contamination issucs at crime labs across the country clearly
reinforce this reality. See Annstrong & Mills. supra nole 101 (discussing a conlaminalion case at the 1linois
State Police crime lab); Susan Carroll & Carol Sowers, DNA Flaws Called Unlikely to Jeopardize Police Cases,
Ariz. Rep.. May 7. 2003, at 1B (discussing DNA miscalculations at the Phoenix crime lab): Paula McMahon,
Crime Lab Botches Murder Inquiry; Prosecutors Must Drop Charges After DNA Evidence Is Contaminated.
Sun-Sentinel (Fort Lauderdale, Fla.). June 24, 2003, at | A (discussing a DNA error at the Broward County,
Florida criine lab); Kcith Paul, Audit Calls for Changes in Police DNA Lab, Las Vegas Sun, May 23, 2002, at 1
(discussing how a mislabeled blood sample led to an innocent person's arrest); William C. Thompson et al., How
the Probability of a Falsc Positive Affccts the Value of DNA Evidence, 48 J. Forensic Sci. 47 (2003) (describing
how (he Philadelphia crime lab inadvertently switched DNA samples of a defendant and victim in a 1999 rape
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case); Teichroeb, supra note 77 (discussing DNA errors at the Washington State Patrol crime labs), Phoebe Zer-
wick, Lab Work Suppressed; Trial on Hold, Defendant Out on Bond, SBT on Defensive, Winston-Salem J., Aug.
29, 2003, at A6: Phocbe Zerwick, DNA Mislabeled in Murder Case, Winston-Salem J.. Aug. 28, 2003, at Al:
Phoebe Zerwick, State Crime Lab Is Faulted; Lawvers' Group Calls For Probe, Cites DNA Errors In Three
Cascs, Winston-Salem J., July 20, 2005, at Al; Protocol Problems Found At Sacramento Crime Lab; One Tech-
nician Has Resigned After Accusations, KCRA.com, Aug. 30, 2006. available al,

www.kcra.com/news/9764 158/detail. html (discussing how a Sacramento County crime lab DNA analyst re-
signed after accusations he failed to follow proper procedures while handling forty-five DNA samples); Annic
Sweeney & Frank Main, Botched DNA Report Falscly Implicatcs Woman; Casc Compels State to Change How
it Reporis Lab Findings. Chi. Sun-Times, Nov. 8, 2004, at 18 (noling how a bolched DNA report led to Diana
Myers' wrongful arrest).

n209. William C. Thompson & Dan E. Krane, DNA in the Courtroom, in Psychological & Scientific Evi-
dence in Criminal Trials § 11:38 at 11-63 (Janc C. Moriarty ¢d. 2004). As federal district Judge Jed Rakoff, re-
cently conceded: "Even (he 'gold standard' ol [orensic tesling, DNA tests, may, because ol human error, prove
fallible." United States v. Bentham, 414 F. Supp. 2d 472, 473 (S.D.N.Y. 2006).

1n210. Mark Hanson, The Uncertain Science of Evidence: Some Testimony [rom Expert Wilnesses in
Criminal Trials is Having Trouble Standing Up to Tougher Scrutiny from the Courts, ABA J. (July 20053), at 48.
50 {quoting Paul C. Giannelli, a law professor at Case Western Reserve University).

n211. See generally Thorwald. supra note 195 (discussing the history of forensic science).

1212. As the author's former law professor. Edward Cheng, insightfully noted: "Because (he scientific
community developed DNA typing, DNA evidence comes pre-packaged with all the indicia of scientific reliabil-
ity: population statistics. pre-defined and pre-tested procedural standards, and known crror rates." Edward K.
Cheng, Reenvisioning Law Through the DNA Lens, 60 N.Y.U. Ann. Surv. Am. L. 649, 649 (2005).

n213. See Michacl L. Baird. DNA Profiling: Laboratory Mcthods. in 1 Modcrn Scienlific Evidence: The
Law and Science of Expert Testimony 16-1.0 (David L. Faigman, David H. Kaye, Michael ). Saks & Joseph
Sanders cds., 1997) ("Becausce cach person's DNA is unique and inherited from the biological parcnts, methods
that examine DNA for differences arc highly informative for cstablishing identity and lincage. Differences re-
sulting [rom insertions. delelions, or sequence changes in the DNA molecule can be identified.").

n214. Michacl J. Saks & Jonathan J. Kochler, What DNA "Fingerprinting" Can Teach the Law About the
Rest of Forensic Science, 13 Cardozo L. Rev. 361, 363 (1991).

n215. See Norah Imnan & Keith Rudin, An Introduction to Forensic DNA Analysis (2d ed. 2001).

1216. Scc United States v. Green, 403 F. Supp. 2d 104, 109 n.7 (D. Mass. 2003) ("the [fircarns] 'ficld' con-
sists enlirely of individuals who work for law enforcement agencies. In contrast, the DNA-tvping 'field' involves
neutral academics as well as law enforcement personnel.").

n217. Sec Michact J. Saks, Merlin and Solomnon: Lessons [rom the Law's Fonnative Encounters with Foren-
sic Identification Science, 49 Hastings L.J. 1069, 1084 (1998) ("No articulated theory exists that explains why
unique identifiability must be the order of the universe.").

n218. See infra Part TI.C.1 (discussing this issue in more depth).
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n219. See Saks, supra note 217, at n.110.

1220. Morcovecr, the conecplt of individualization is of no interest to other scientific community. Scc John T.
Thornton & Joseph L. Peterson, The General Assumptions and Rationale of Forensic Identification, in Science
in the Law: Forensic Scicnec Issucs, § 1.30 at 8 (David L. Faigman ct al. eds. 2002); Henry C. Lee, Forensic
Science and (he Law, 25 Conn. L. Rev. 1117, 1121 (1993) ("Individualization is unique to forensic science.").

n221. Sce Saks & Kochler, supra note 214. at 370. For instance, a well-respected forensic scientist noted:
"From a statistical vicwpoint. (he scicntific foundation for fingerprint individuality is incredibly weak."” David A.
Stoney, Measurement of Fingerprint Individuality, in Advances in Fingerprint Technology 327, 383 (Henry C.
Lee & Robert E. Gaensslen eds.. 2d ed. 2001). The realization that many forensic fields lack statistical research
(o substantiatc their claims is far from novel. Sec Charles E. O'Hara & James W. Osterburg, An Tntroduction (o
Criminalistics: The Application of the Physical Sciences to the Detection of Crime 669 (1949) (besides finger-
print cxamincrs, "cxperts in other branches of police scicnee ... [do] not cnjoy access to so large a mass of data.
Usually [they] must rely upon [their] own experience.").

1222, As Professor Kochler explained: "In DNA, we say. Here arc (he chances of a match, and here is (he
frequency with which we make an error." By contrast, "a ballistics expert might say, in effect, 'It's a match. This
bullet came through this gun. 1 know because I'm the world's top expert.™ Rick Casey. It's a Crime When Sci-
ence Gets it Wrong, Hous. Chron., Sept. 18, 2003, at Bl (quoting Jonathon J. Koehler. a University Distin-
guished Teaching Professor of stalistics at the University of Texas' McCombs School of Business).

n223. Scc Peter Donncelly & Richard D. Fricdman, DNA Databasc Scarches and the Legal Consumption of
Scientific Evidence, 97 Mich. L. Rev. 931 (1999).

n224. Data dredging is the antithesis of the scientific method because the examiner starts with a conclusion
and then trawls through the evidence to find data which supports his or her conclusion (or desired outcome). As
forensic expert, Gil Sapir, commented: "All too often the [crime] laboratory [examiner] states a conclusion, then
gets dala (o support it aficr being challenged. thereby supplying the facts post hoc." Sapir. supra note 32, at 35
.40,

n225. Sce infra Part 11.D.2 (discussing the lack of standards in forcnsic scicncc).
n226. See infra Part T1.D.4 (discussing the subjectiveness of forensic examinations).

n227. According to Dr. Bieber, the "same techniques that [crime labs| apply in the investigation of serious
criminal acts arc used cveryday ... in the hospital to determine what paticnts gets what bone marrow sample for
treatment of leukemia or lymphoma." Symposium: Panel Three: The Role of Scientilic Evidence: The Massa-
chusetts Governor's Council Report, 80 Ind. L.J. 69, 85 (2005) (open discussion for Panel Three - The Role of
Scicntific Evidence).

n228. For instance, it cannot be reasonably argued that individualizing a suspected bite mark to the one and
only person who could have deposited the bite mark is the same thing as determining whether two sets of com-
plete dental records match. In the former, a forensic dentist must not only opine whether the wound is in fact a
bite mark, he or she must then determine whether the bite mark is human in origin. If human in origin, the foren-
sic dentist must then try to individualize the bite mark. In the later cxamination, the dentist is not trying to de-
termine whether a particular mark is a human bite mark which was made by a specific set of teeth. Ralher, he or
she is simply trying to determine whether two sets of teeth (i.e., the original and an x-ray copy) correspond with
onc another at a varicty of points. The fact that a forcnsic dentist can identify a mass casualty victim with dental
records has absolutely no bearing on: 1) whether bite marks are unique; 2) whether a forensic dentist can accu-
rately distinguish between bite mark and non-bite mark wounds; and 3) whether a forensic dentist can accurately
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link a suspected bite mark to the only set of teeth which could have implanted the bite mark. The Third Circuit
Court of Appeals has even recognized this point. See United States v. Mitchell, 365 F.3d 215, 243-44, n.25 (3d
Cir. 2004) ("We also understand the (ask in disaster-victim identification as being (merely) to individualizc one
victim out of at most a few thousand victims, while forensic criminal identification seeks to individualize the de-
fendant out of a pool of millions of potential perpetrators. Accordingly, therc scems to be lIcss of a threat of a
Talse positive in the context of disaster-victim identification than in forensic criminal identification."). See
Donna Leinwand, DNA Science Used to ID Bodies, USA Today, Jan. 14, 2005, at 5A (discussing how forensic
scicntists from all over the world used DNA testing and dental records to identify tsunami victims); Danny Rob-
bins & Dcnna Boyd, DNA Vital in Identifying Victims, Miami Herald, Sept. 15, 2003, at A26 (discussing how
DNA (esling played a critical role in identifying victims of hurricane Katrina).

n229. Sce Inman & Rudin, supra note 195, at 57 ("Perhaps because of pressure (o 'solve' a particularly hor-
rendous crime, even the most well-intentioned and educated criminalists have succumbed to overinterpreting the
results of a physical analysis."). For instancc, onc of the reasons provided by the FBI for the Brandon Mayficld
lingerprint misidentification was "the inherent pressure of working an extremely high-profile case." Robert B.
Stacev, Report on the Erroneous Fingerprint Individualization in the Madrid Train Bombing Case, 7 Forensic
Sci. Comme'ns (2003), available at http://www fbi.gov/hq/lab/fsc/backissu/jan2005/special report/2005 special
reporL.him |hereinalter Stacey 1]; see also Robert B. Stacey, A Report on the Erroneous Fingerprint [ndividuali-
zation in the Madrid Train Bombing Case, 54 J. Forensic Identification 706, 713, 716-17 (2003) [hereinafter
Stacey IT]. The ASCLD audit report of the Virginia Division of Forensic Science also suggested that "pressure”
played arole in the crrors which led 1o Earl Washingtlon's wrongful capital conviction. Sce Virginia Inspection,
supra note 176, at 14-15.

n230. See Craig M. Cooley, Forensic Individuatization Sciences and (he Capital Jury: Are Witherspoon Ju-
rors More Deferential to Suspect Science than Non-Witherspoon Jurors?, 28 S. 111 U. L.J. 273, 304-05 (2004);
Saks, supra notc 217, at 1081-83.

n231. See David Freedman et al., Statistics 229 (3d ed. 1998); Thorwald, supra note 195, at 10.

n232. Mathematically, the product of 1/n 1/n1 1/n2 ... 1/nx becomes increasingly smaller with each term,
where n, nl. n2 ... nx arc all greater than 1.

n233. As one lederal district judge recently commented: "The disapproval of statistical evidence based on
the product theory has been a consistent refrain from courts over the years." Ege v. Yukins. 380 F. Supp. 2d 852,
877 (E.D. Mich. 2005) (listing nuincrous cascs disapproving the multiplication rule). alf'd Ege v. Yukins, 2007
WL 1191911 (6th Cir. Apr. 24, 2007).

n234. Two fingerprint rescarchers realized this nearly sixty years ago. Sce Harold Cumimins & Charles
Midlo, Finger Prints, Palms and Soles, an Introduction to Denmatoglyphics 154 (1943). See also Commonwealth
v. Crews, 640 A.2d 395, 401 (Pa. 1994) ("For proving identity ... as opposcd to disproving identity, DNA can
never provide absolule, conclusive prool. even though extremely low probabililies of a coincidental maltch pro-
vide a basis for very strong inferences of identity.").

1235, Sce Charles R. Kingston & Paul L. Kirk. The Usc of Statistics in Criminalistics, 55 J. Crim. L. &
Criminology 514, 516 (1964). As noted. in order for the product rile to work accurately, the two things (or
events) that are being multiplied must be independent of one another. Two things (or events) are considered in-
dependent il the chanees for the second given the [irst are (he same, no matier how the [irst one turns out. Oth-
erwise, the two things are dependent. See Freedman et al., supra note 231, at 230. For instance, the heads and
tails of a coin arc independent of onc another. Before the coin is even tossed, a person has a 50% chance of re-
ceiving a heads. Likewise. il (he first toss is heads. the chance of heads landing again on the second loss still re-
mains 50%. Thus, the chances for the first and second toss remain the same, regardless of what happens on the
[irst (oss. In a game of chance, the multiplication and independence rules can be casily controlled. 1d. at 234
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(noting that "probability calculations like the multiplication rule were developed for dealing with games of
chance, where the basic process can be repeated independently and under the same conditions"). However, when
the multiplication and independence rules arc applied to characieristics which arc not casily amendable to a con-
trolled setting (i.e., physical evidence), such as a game of chance, mathematicians or forensic examiners must be
very carcful not to assume that two or more factors or characteristics arc independent of one another. If inde-
pendence is incorrectly assumed, the probability produced will be much smaller than it would be il independ-
ence was not mistakenly assumed. Early fingerprint pioneer, Sir Francis Galton, acknowledged the problem of
blindly assuming that ccrtain variables arc independent of onc another: "It is hateful to blunder in calculations of
adverse chances, by overlooking corrclations between variables, and to falscly assume them independent, with
the result that inflated estimates are made which require to be proportionately reduced." Francis Gallon, Finger
Prints 109 (De Capo ed., 1965). Unfortunately, because many forensic examiners are not well versed in statis-
tics. they blindly assume independence and produce crroncous and very prejudicial probabilitics. For instance, in
Carol Ege's murder trial, the prosecutor's forensic dentist testified that "out of the 3.5 million people residing in
the Detroit metropolitan area, [Ege] was the only one whose dentition could match the individual who left the
possiblc bitc mark on [the victim's] cheek.” Ege v. Yukins, 380 F. Supp. 2d 852. 869 (ED. Mich. 2005). The
dentist's testimony helped secure Ege's murder conviction. See People v. Ege, 1996 Mich. App. LEXIS 1805
(Sept. 17, 1996). However, during Ege's federal habeas proceedings, the federal district court granted Ege's writ
ol habeas corpus because the denlist provided grossly inaccurate and extremely prejudicial estimony . In particu-
lar, the district court criticized the dentist's reliance on the multiplication rule:

The flaw in Dr. Wamick's statistical opinion should have been obvious and its admissibility readily assailable.
The opinion apparently was based on the mathematical product theory, a proposition that long has been con-
dcmncd and was discredited over thirty-five years ago by the Califomia Supreme Court in the casc of People v.
Collins, 438 P.2d 33 (1968), a case that has become a classic for law students in basic evidence classes.

Ege v. Yukins, 380 F. Supp. 2d 852, 876 (E.D. Mich. 2005). The Sixth Circuit Court of Appeals recently af-
Tirmed the district court's grant of Ege's writ of habcas corpus. Sce Ege v. Yukins, 2007 WL 1191911 (6th Cir.
Apr. 24, 2007).

n236. Sce generally Saks & Kochler, supra notc 214.
n237. See infra Part [1.D.5 (discussing why the forensic science community abhors proficiency testing).

n238. See Commonwealth v. Meeks. 2006 WL 2819423, at 10 (Mass. Super. Ct. Sept. 28, 2006) ("Mary-
Jacque Mann also acknowledged that there is no database for a[] [firearm] examiner to look to when making ex-
aminations."); Bernard Roberison & G. A. Vignaux, Interpreting Evidence: Evaluating Forensic Sciencc in the
Courtroom 4 (1995) (noting that "it seems impossible to design an experiment to refute” individuality); Paul C.
Giannclli, Forcnsic Scicnee, 34 J.L. Med. & Ethics 310, 313 (2006) (noting that "cinpirical support for many
techniques is olten lacking, a [act that makes the need [or basic research a pressing concern"); Randolph N.
Jonakait, Real Science and Forensic Science, 1 Shepard's Expert & Sci. Evid. Q. 435, 436 n.8 (1994); Saks &
Koehler, supra note 214, at 368 n.28 ("To demonstrate the assumption that gun barrel markings disperse them-
sclves evetily. one would have to compare the markings of cach gun barrel with cvery other gun barrel that ever
existed or ever will exist.").

1239. "It is unwisc 1o continuc the practice of assuming probability factlors, however conservative, in the
development of a total probability case. Since probability or circumstantial case cannot be avoided, it is impera-
tive that police admimistrators and criminal investigators alike support rescarch cfforts which will lead to a solu-
tion to Lhese slalistical problems.” Joseph D. Nicol. Criminalistics, in Forensic Science: Scientific Invesligation
in Criminal Justice 234 (Joseph L. Peterson ed., 1975). For examples of this practice, see Paul L. Kirk, Crime
Investigation 20-21 (John L. Thornton cd.. R.E. Kricger Pub. Co. 1985) (1974): Charles R. Kingston & Paul L.
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Kirk, The Use of Statistics, in Forensic Science: Scientific Investigation in Criminal Justice 182 (Joseph L. Pe-
terson ed., 1975); O'Hara & Osterburg, supra note 221, at 670-71; Luke S. May, The Identification of Knives,
Tools and Instrumcnts a Positive Science. 1 Am. J. Police Sci. 246, 255 (1930). This practice still occurs today.
as experts have testified in numerous cases to specific probabililies based on statistical studies of unexplained
origin. Scc Clive A. Stafford Smith & Patrick D. Goodman, Forcnsic Hair Comparison Analysis: Ninctcenth
Century Science or Twenlieth Century Snake Oil?, 27 Colum. Hum. Ris. L. Rev. 227, 257-58 (1996); Ege v.
Yukins, 380 F. Supp. 2d 852 (E.D. Mich. 2005) (discussing a forensic dentist who concocted a statistical prob-
ability regarding bitc mark cvidence).

n240. See infra Part 11LA.

1n241. David Stoncy, What Made Us Ever Think We Could Individualize Using Statistics?. 31 J. Forensic
Sci. Soc'y 197 (1991).

1n242. Locard's transfer theory originated (rom (he French forensic scientist, Edmund Locard. See Thorwald,
supra note 193, at 280-88. See also Edmond Locard, The Analysis of Dust Traces. 1 Am. J. Police Sci. 276
(1930); Edmond Locard. The Analysis of Dust Tracces (Sccond Part), 1 Am. J. Police Sci. 401 (1930).

n243. According to forensic scientists, Norah Inman and Keith Rudin: "As much as the Locard transfer the-
ory has been invoked, no peer-reviewed literature exists that proffers it, tests it. or refutes it. Tt is axiomatic in fo-
rensic scicnee; it is accepled as truc without proofl." Tmnan & Rudin, supra notc 195, at 94 (cmphasis addcd).

n244. Saks, supra notc 217, at 1081.

n245. See John 1. Thornton & Joseph L. Peterson, The General Assumptions and Rationale of Forensic
Identification, in 4 Modem Scientific Evidence: The Law And Science O Expert Testimony § 31.27, at 29
(David L. Faigman et al. eds., 3d ed. 2000).

1n246. See infra Part 1IL.C.

n247. Sce Commiltce on Evaluation of Sound Spectrograms, Assembly of Behavioral & Soc. Scis., Nat'l
Rescarch Council, On the Theory and Practice of Voice Identification (1979) (commenting on the lack of rc-
search regarding voiceprint technology): John J. Lentini, The Scientific Basis of Expert Testimony on Fires, Ar-
sons, and Explosion, in Science in the Law: Forensic Science Issues at 355-85 (David L. Faigman et al., eds..
2002) (discussing the lack of rescarch regarding bumn paticrn intcrpretation and firc dynamics); Paul C. Gian-
nelli, The Admissibility of Novel Scientific Evidence: Frye v. United States, a Half-Century Later, 80 Colum. L.
Rev. 1197, 1224-25 (1980) (discussimg the lack of rescarch regarding paraffin test or dermal nitrate test for the
recent discharge of a fireann); Edward J. Imwinkelried & William A. Tobin, The Use and Misuse ol Forensic
Evidence; Comparative Bullet Lead Analysis (CBLA) Evidence: Valid Inference or Ipse Dixit?, 28 Okla. City
U. L. Rev. 43 (2003) (discussing the paucity of rescarch regarding comparative bullet lead analysis), Randolph
N. Jonakait, Will Blood Tell? Genetic Markers in Criminal Cases. 31 Emory L.J. 833 (1982) (commenting on
the lack of electrophoretic blood testing research); Flynn McRoberts & Steve Mills, U.S. Seeks Review of Fin-
gerprint Techniques: High Profile Errors Prompt Questions, Chi. Trib., Feb. 21, 2005, at | ("The National Insti-
tute of Justice [NIT] recently called for rescarchers to explore such crucial issucs as how (o measure the quality
of fingerprints lifted from crime scenes and the accuracy of comparisons made by law-enforcement examin-
crs.").

n248. For instance, Arnold Melnikoff failed a hair proficiency test when he transferred from the Montana
State Police crime to the Washington State Patrol crime lab. Prior (o his work in Washington, MelnikolT was (he
Director of the Montana State Police crime lab. See Lise Olsen. Crime Lab Worker Failed to Qualify to Test
Hair Samples, Seattle Post-Intelligencer, Jan. 2, 2003, at A1. Houston Police Chief Joe Breshears was forced to
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temporarily shut down the Houston crime lab's toxicology unit after he learmed Panline Louie, a twenty-eight
vear veteran, failed a proficiency test. See Roma Khanna, HPD's Toxicology Lab Shut Down; Division Testing
on Hold After Supervisor Fails Competency Exam, Hous. Chron., Oct. 30, 2003, at Al. In 1998, Charlcs
Vaughan, a veteran forensic examiner who spent time with Oregon and Washington crime labs, failed a foot-
wear identification proficicncy test. Sec Teichrocb, supra note 90.

n249. Commonwealth v. Patterson, 840 N.E.2d 12, 16 (Mass. 2003).
n250. Sce id.

n251. "Criminals generally do not leave behind full fingerprints on clean, flat surfaces. Rather, they leave
[ragments that are oflen distorted or marred by arlifacts ... Teslimony at the Daubert hearing suggested that the
typical latent print is a fraction - perhaps 1/5 - of the size of a full fingerprint." United States v. Mitchell. 365
F.3d 215, 220-21 (3d Cir. 2004).

n252. Patterson, 840 N.E.2d at 16 (noting that, "because latent print impressions left at crime scenes are of-
ten partial impressions ol a full fingerprint, subject to significant distortions. it is a question of significant dis-
pute as to how much detail in the latent print must be demonstrable to assert reliably its identity with a known
fingerprint").

n253. Sandy L. Zabell, Fingerprint Evidence. 13 J.L. & Pol'v 143. 144 (2005) (citalion omitted). According
to the Office of Inspector General's ("O1G") report regarding the FBI's Brandon Mayfield fingerprint misidenti-
fication, onc of the primary rcasons for the misidentification was the "unusual similarity of the prints" between
the crime scene print (which was ultimately linked to a Algerian national named Oulnane Daoud) and May-
field's print. U.S. Dep't of Just., Office of the Inspector Gen., A Review of the FBI's Handling of the Brandon
Mayficld Casc 6 (Mar. 2006) [hereinafter OIG Mayficld Report]. The OIG reported 10 features in LFP 17 [i.c.,
the crime scene print| formed a constellation of points that was generally consistent with the constellation of
points in the known fingerprints of both Mayfield and Daoud." Id. at 7. The "unusual similarity in position and
ridge counts was a critical faclor that mislcd four cxaminers and contributed to their overlooking other imporiant
differences between LFP 17 and Mayfield's fingerprint." Id. The OIG criticized the FBI for failing "to give ade-
quatc consideration to the incomiplete nature of the agreement in points between LFP 17 and Mayficld's finger-
print." Id. at 9.

n234. See Jack D. Gunther & Charles O. Gunther, The Identification of Firearms from Ammunition Fired
Therein, with an Analysis of Legal Authoritics 90-91 (1935) ("No (wo oak lcaves may be exactly alike, but the
exact counterpart of a small area of one oak leaf can probably be found in other oak leaves. It is probably true
that no two firearms with the same class characteristics will produce the same signature, but it is likewise true
that cach clcment of a (ircarm's signaturc may be found in the signaturcs of other fircarms."). Other toohnark ex-
aminers have echoed this point. See, e.g. Alfred A. Biasotti & John Murdock, "Criteria for Identification" or
"Statc of the Art" of Fircarms and Toolmark Identification, 16 Ass'n of Fircarm & Tool Mark Examiners J. 16,
17 (1984) (noting that "|toolmark examiners| have come (o expect (o {ind small isolated areas ol corresponding
striae agreement when comparing toolmarks that have been produced by different working surfaces"). Given this
reality. toolmark examiners must watk a fine line during their examinations, as matching striae may amount to
nothing more than mere coincidence. Scc John E. Murdock, Some Suggesicd Court Questions to Test Critcria
for Identification Qualifications. 24 Ass'n of Firearm & Tool Mark Examiners J. 69, 73 (1992). Various tool-
mark studies have underscored the significance of this problem. See, e.g. Adina Schwartz, A Systemic Chal-
lenge to the Reliability and Admissibitity of Fircarms and Toolmark Identilication. 6 Colum. Sci. & Tech. L.
Rev. 2, 7-9 (2005) (citing numerous studies). Complicating the matter even more is the fact there are no data-
bascs which collect and storc information for non-fircarms rclated tootmarks. Conscquently, "duc to the absence
of non-firearms toolmark databases and the incomplele databases for firearms toolmarks, misidentificalions are
likely to result because examiners underestimate the possible similarities between the individual characteristics
of toolmarks made by different tools." Id. at 8.
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n255. United States v. Monteiro, 407 F. Supp. 2d 351, 371 n.2 (D. Mass. 2006).
n256. See Thomton & Peterson, supra note 220, at 5-6.

1n257. See Mounleiro, 407 F. Supp. 2d at 360; Commonwealih v. Meeks, 2006 WL 2819423_ at 14 (Mass.
Super. Ct. Sept. 28, 2006).

n258. Thornton & Pelerson, supra nole 220). at 5.
n259.Td.

n260. See Monteiro, 407 F. Supp. 2d at 370 (describing "the AFTE Theory" of toolmark identification as
"lautological").

n261. For cxample: "A[] [document] examiner may notc an unusual letter formation, which in the experi-
ence of that examiner seems 1o be unique ... But il may be that every schoolchild in a Bulgarian town was laught
to execute that particular letter formation. The characteristic may be obscure, but it is still a class characteristic,
not an individual characteristic, and should be given only the weight that a class characteristic descrves and not
the additional wcight that ordinarily would be given to an individual characteristic." Thornton & Pctcrson, supra
nole 220, at 6.

n262. Sce Monleiro, 407 F. Supp. 2d at 363 (arguing that "a fircarm 'may be wrongly identificd as the
source of a toolmark it did not produce if an examiner confuses subclass characteristics shared by more than one
tool with individual characteristics unique to onc and only onc tool™) (citation omitted): Mccks, 2006 WL
2819423, at 15 (noting that subclass characleristics are "not unique to a single firearm. thereby requiring fire-
arms examiners to ‘consider the possibility of sub class ... carry over on consecutively manufactured tool work-
ing surfaces [c.g.. a fircarm's barrel] before positively identifying a toolmark as having been made by a particu-
lar tool, to Lhe exclusion ol all other tools." AFTE recommends thal 'caution should be exercised in distinguish-
ing SUBCLASS CHARACTERISTICS from INDIVIDUAL CHARACTERISTICS.") (citation omitted; empha-
sis in original).

n263. Alfred Biasotti & John Murdock. The Scientific Basis of Firearms and Toolmark Identification, in
Scicnce in the Law: Forensic Scicnce Tssucs 203, 212 (David L. Faigman ct al. cds., 2002).

n264. 1d.; see also Monteiro, 407 F. Supp. 2d at 363; United States v. Green, 405 F. Supp. 2d 104, 111 (D.
Mass. 2005).

n263. "As tool manufacturers minimize the steps necessary to produce tools in an effort to become more ef-
ficient and cconomical, the possibility for tools produced with similar characterislics incrcases." Stcphanic T.
Eckerman, A Study of Consecutively Manufactured Chisels, 34 Ass'n of Firearm & Tool Mark Examiners J.
379. 379 (2002). Scc also Joan Griffin & David J. LaMagna, Daubert Challenges to Forensic Evidence: Ballis-
tics Next on the Firing Ling, The Champion, Scpt.-Oct. 2002, at 20, 58.

n266. Biasotti & Murdock, supra note 254, at 17. In short, as one federal district judge insightfully noted:
"The task of (elling then apart is not an casy onc: Even il the marks on all of the casings arc the same, this docs
not necessarily meuan they came from the same gun. Similar marks could reflect class or subclass characteristics,
which would define large numbers of guns manufactured by a given company. Just because the marks on the
casings arc dilferent does not mean that they camnc froin different guns. Repeated firings from the same weapon,
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particularly over a long period of time, could produce different marks as a result of wear or simply by accident."
Green, 405 F. Supp. 2d at 107 (emphasis in original); see also Monteiro, 407 F. Supp. 2d at 371 ("One critical
problem with the AFTE Theory [of toolmark identification] is the lack of objeclive standards for deciding
whether a particular mark is a subclass or individual characteristic ... Special Agent Curtis added that the AFTE
Thcory offers no guidance on telling the difference between subclass and individual characteristics ... There is
no generally accepted standard for distinguishing between class, subclass, and individual characteristics."). With
respect to Massachusetts, recent testimony from the BPD Firearms Unit raises questions whether BPD examin-
crs actually understand the difference between individual, class, and subclass characteristics. Sce Bernstein, su-
pra notc 121.

n267. See Schwartz, supra note 254, at 9.
n268. Monteiro, 407 F. Supp. 2d at 361.
1n269. See generally Albert Osborn. Questioned Documents (1929).

1n270. Sce United States v. Hines, 535 F. Supp. 2d 62, 69 (D. Mass. 1999) ("Both defensc and goverment
experts agree that unlike DNA or even fingerprints, one's handwriting is not at all unique in the sense that it re-
mains the same over time, or uniquely separates one individual from another.").

n271. See Lynn C. Hartfield. Daubert/Kumho Challenges to Handwriting Analysis, the Champion, Nov.
2002, at 24, 25 (discussing various manners to challenge handwriting); United States v. Hines, 55 F. Supp. 2d
62, 69 (D. Mass. 1999); United States v. Starzcepyzel, 880 F. Supp. 1027, 1038 (S.D.N.Y. 19935); Unitcd Statcs
v. Oskowilz, 294 F. Supp. 2d 379. 383 (E.D.N.Y. 2003).

1n272. Green, 405 F. Supp. 2d at 111 ("The [fircarm] cxamincr's task is further complicated by the fact that
an individual gun's markings change over time; marks present at one period may not be there at another." This
fact may be rclevant in this casc, where O'Shea sceks to compare shell casings fired at onc point with casings
test-fired from a gun found a year later.); Commonwealth v. Meeks, 2006 WL 2819423_ at 10 (Mass. Super. CL.
Sept. 28, 2006) (recounting the prosecution's firearms expert's testimony that "a database would not be helpful
becausc barrels can change over time; therefore, the marks they leave (individual characteristics) will also
change over time."): Hinton v. State, 2006 WL 1125605 (Ala. Crim. App., Apr. 28. 2006) (The fircarms cxam-
iner "admitted (hat the condilion of a bullet can affect his ability Lo make a comparison: that test bullets are not
usually marked, mutilated. or deformed by outside influences, but evidence bullets usually are; that firing a gun
could eventually alter the barrel; (hat a barrel that has been altered will not leave clean marks like a clean barrcl
would; and that the |crime scene| bullets had some deformities." The examiner also "admitted that the revolver
that was recovered from the appellant's mother was old; that, when it was manufactured, it used corrosive prim-
crs; and (hat the inside of the barrcl can be alicred il corrosive primcrs arc used and the barrel of the gun is not
cleaned for a long time.").

n273. See T. M. Van Dijk, Tools, in 3 Encyclopedia of Forensic Sciences 1216, 1219-20 (Jay A. Siegel et
al., eds.. 2000)

The working edges of many implements are subject to corrosion, wear and abuse. As such. the individual char-
acteristics (on the implement itsclf). on which an individualizalion must be based. can be destroyed shortly after
the scene impression is deposited ... Unlike fingerprint and DNA evidence ... toolmark evidence has limiled
classification value and also usually has a limitation of time. Many crime laboratories discard their unidentified
toolmark cvidence ... after 6 months. Id.
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Kirk, supra note 238, at 373-74

Wear of a tool edge will change its marking slowly but progressively. A womn tool is more individual than a
new tool. Henee, more reliable results arc obtainable from tools that arc worn, provided that the wear pattern has
not been altered significantly between Lhe making ol a questioned (ool mark and the making of the standard
mark to be used for comparison. It is not always possible to obtain matching patterns when a questioned tool has
been in regular use between the making of the two marks. Id.

n274. Randolph N. Jonakait, The Assessment of Expertise: Transcending Construction, 37 Santa Clara L.
Rev. 301, 324 (1997).

n275. See Karl Popper, The Logic of Scientific Discovery 40-42 (1968) | hereinafter Popper I|; Karl Popper,
Conjecturcs and Refutations: The Growth of Scientific Knowledge 37 (Routledge. 5th cd. 1989) (obscrving that
"Lhe criterion of the scientific siatus of a theory is i(s [alsiliability, or refutability, or testability") |hereinaller
Popper II]. Tt was the falsification concept which gamered the greatest amount of attention and confusion in
Daubert v. Merrell Dow Pharmaccuticals, Inc. 509 U.S. 579, 593 (1993); Id. at 600 (Rehnquist, C.J.. concurring
in part and dissenting in part).

n276. Michael Green, Expert Witnesses and Sufficiency of Evidence in Toxic Substances Litigation: The
Legacy ol Agent Orange and Bendeclin Litigation, 86 Nw. U. L. Rev. 643, 643 (1993).

n277. Bert Black ct al.., Scicnce and the Law in the Wake of Daubert: A New Scarch For Scientific Knowl-
edge, 72 Tex. L. Rev. 715, 755 (1994).

278, Sce Jonakait, supra note 238, at 436 n.8; Michacl J. Saks, Implications of the Daubert Test for Foren-
sic Identification Science. 1 Shepard's Expert & Sci. Evidence Q., No. 3 at 427, 429 (1994). More importantly,
when the Supreme Court in Daubert spoke of testability, it did not mean "adversarial testing." Contrary to foren-
sic examniners and cerlain courts, the criminal justice system's adversarial structure is not the proper forum (o dis-
tinguishing between valid and invalid forensic methodologies. For two such examples of this faulty reasoning,
scc Umited States v. Havvard, 117 F. Supp. 2d 848, 854 (S.D. Ind. 2000) and Unitcd States v. Cline, 188 F.

Supp. 2d 1287, 1294 (D. Kan. 2002). Three faulty assumptions underlic the "adversarial testing” argument. First,
criminal defendants are normally appointed or can allord elleclive atlorneys who are well versed in (he forensic
sciences. Second, criminal defendants have access to forensic services and resources. And third, defense attor-
neys have the necessary funds (o hire experts (o independently evaluate the prosccution's forensic evidence.
With respect to the first assumption, "lawyers, in general, are not known for expertise in science and mathemat-
ics. Nor is science a subject given significant attention in American law schools." David L. Faigman et al., Sci-
cence in the Law: Forensic Scicnce Issucs v (2002). As a result, many defense allorneys are not eflcclive at cross-
examining forensic experts. See Randolph N. Jonakait, Stories, Forensic Science, and Improved Verdicts, 13
Cardozo L. Rev. 343, 348-49 (1991); Dugas v. Coplan, 428 F.3d 317, 331 (st Cir. 2005) (noting that the de-
fense counsel's "cross-examination demonstrated a clear lack of understanding of arson invesligation and Lhe
principles invoked by the state's many expert witnesses. Without having consulted an expert or researched the
scientific principles more thoroughly, [defense counsel] was hopelessly unprepared to challenge the state's ex-
pert wilnesses"). The situation is far worse for capital defendants, as they are routinely appointed the least quali-
fied attorneys. For instance, U.S. Supreine Court Justice Ruth Bader Ginsburg said she has "vet to see a death
penalty case among the dozens coming to the Supreme Court on eve-of-execution stay applications in which the
defendant was well-represented at trial." Ruth Bader Ginsburg, In Pursuit of the Public Good: Access to Justice
in the United States, 7 Wash. U. J.L. & Pol'y 1, 10 (2001). See Bell v. Cone, 535 U.S. 685, 718 n.17 (2002)
(Stevens, T, dissenting) ("Mcmbers of this Court have similarly recognized both the importance of qualificd
counsel in death cases, and the [requent lack thereof."): Stephen B. Bright. Counsel for (he Poor: The Death Sen-
tence Not for the Worst Crime but for the Worst Lawyer, 103 Yale L.J. 1835 (1994). In regards to the second as-
sumption, forcnsic scrvices arc not gencrally accessible to crinninal defendants. The FBI's crime laboratory, for
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instance, is only available to “state. county, and municipal law enforcement agencies in the United States and
territorial possessions for criminal matters." Federal Bureau of Investigation, Handbook of Forensic Services,
availablc at www.[bi.gov/hg/lab/handbook/miro him. Consequently, criminal defendants must seek outside as-
sistance if they wish to challenge the prosecution's forensic evidence. [n regards to the third assumption, "the de-
fense is notoriously underfunded.” Tnman & Rudin, supra notc 193, at 233. This is cspecially true for capital de-
Tense altorneys who are roulinely paid unconscionable wages. See Anthony Paduano & Clive A. Stalford Smith,
The Unconscionability of Sub-Minimum Wages Paid Appointed Counsel in Capital Cases, 43 Rutgers L. Rev.
281 (1991) (discussing the pitiable pay ratc for capital defense attomeys): Douglas W. Vick, Poorhousc Justice:
Underfunded Indigent Defense Scrvices and Arbitrary Death Sentences, 43 Buff. L. Rev. 329 (1995) (similarly
discussing capilal defense attorneys' low pay rate). With litle funding, delense attorneys are rarely able Lo [ind
competent independent forensic experts to challenge the prosecution's forensic evidence.

n279. See lmman & Rudin, supra note 195, at 123 (conceding that "the theory of uniqueness is not falsifi-
able"); Robertson & Vignaux, supra note 238, at 4.

n280. See Paul C. Giannelli, Scientific Evidence in Civil and Criminal Cases, 33 Aniz. St. L.J. 103, 112
(2001) ("The 'practices' in some ficlds of forensic scicnee are scriously deficient. In many arcas little systematic
research has been conducied Lo validate the [ield's basic premises and iechniques, and oflen lhere is no justifiable
reason why such research would not be feasible.").

n281. The DNA cxoncrations, however, have cstablished that "[alsc positives - that is, inaccuralc incrimi-
nating test results - are endemic to much of what passes for 'forensic science." United States v. Bentham, 414 F.
Supp. 2d 472, 473 (S.D.N.Y. 2006).

n282. United States v. Green, 405 F. Supp. 2d 104, 114 (D. Mass. 2005); See also United States v. Mon-
tciro, 407 F. Supp. 2d 351, 369 (D. Mass. 2006) ("The government argucs ... that even [the AFTE's toolmark]
standards need not be religiously followed because they only reflect emerging trends and include protocols not
used by many laboratories.").

n283. See Anne H. McNamee & David Sweet, Adherence of Forensic Odontologists to the ABFO Guide-
limes for Victim Evidence Collection, 48 I. Forensic Sci. 382 (2003) ("Establishing a conscensus of a standard
protocol ... aids in the unity and reliability of the profession."); Green, 403 F. Supp. 2d at 120 ("Reproducibility
is an essential component of scientific reliability.").

n284. Sce James Roberison, Integrity Issucs Impacting on the Provision of Forensic Scrvices, 31 Austl. J.
Forensic Sci. 87. 93-94 (1999) (noting that "inadequate standards" have negatively impacted the forensic science
community's integrity); Commonwealth v. Meeks, 2006 WL 2819423, at 10 (Mass. Super. Ct. Sept. 28, 2006)
("There is no universal standard as to when a [(ircarms] match is made or not made; rather, it is basced on the ex-
perience and training of the examiner.").

n285. See Andrew Murr, A Dentist Takes (he Stand, Newsweek, Aug. 20, 2001, at 24 (questioning Dr.
West's dubious, and as yet substantiated, ability to identify imperceptible bite marks with an ultraviolet light);
Vicki Quade, If the Shoe Fits: Footprint Expert Testifies, 71 A.B.A. 1., July, 1985, at 34 (describing Dr. Rob-
bins' remarkable ability to individualize indecipherable footprints or shoc prints). As the Office of the Inspeclor
General commented in its review of the FBI laboratory: "Protocols that lack essential detail can create a work
environment that encourages use of disparate and unproven laboratory practices. can foster disregard for proto-
cols, and can make it diflicult for stafl meinbers and management Lo identify instances of protocol noncompli-
ance." OIG Report, supra note 91, at v.

1286. For exawnple, according 1o the "one dissimilarity" doctrine in fingerprinting, when an indispulable dis-
similarity is observed between two prints, the prints cannot be attributed to the same finger or individual. See
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John 1. Thomton, The One Dissimilarity Doctrine in Fingerprint Identification, 306 Int'l Crim. Police Rev. 89
(1977). Although well recognized by the fingerprint community, "it is effectively ignored in practice." Robert
Epstcin, Fingerprints Mcct Daubert: The Myth of Fingerprint "Scicnce" Is Revealed. 75 S. Cal. L. Rev. 603, 640
(2002). See also Commonwealth v. Patterson, 840 N.E.2d 12, 17 (Mass. 2005). Once a fingerprint examiner
dredges over the prints and comes across what he or she belicves to be an adequate quantity of corresponding
points of similarity to make an identilication. the examiner will merely disregard dissimilarities by explaining
them away as either being a manifestation of distortion or artifact. See Thomton, supra, at 91. This is what hap-
pened in the Brandon Mayficld casc, as FBI cxaminers rendered an inculpatory identification even though "the
FBI recognized that the entirc upper left portion of LEP 17 did not correspond with Mayficld's fingerprint." OIG
May[ield Report, supra note 253, at 9.

n287. 509 U.S. 579 (1993). In Daubert. (the Supreme Court held that under Federal Rule of Evidence 702,
district judges must act as "gatekeepers” and keep out unreliable "scientific" evidence. 1d. at 589. In order to
help district judges distinguish between reliable science and "science that is junky," Kumho Tire Co. v. Carmi-
chael. 526 U.S. 137. 159 (1999) (Scalia. J., concurring). the Supreme Courl identified five (non-exhaustive) fac-
tors. First, whether the forensic "theory or technique ... can be (and has been) tested.” Daubert, 509 U.S. at 593.
Sccond, "whether the theory or technique has been subjected to peer review and publication.” Id. Third, whether
Lhe technique has a "known or polential rate of error." Id. at 594. Fourth, whether (here exists any "slandards
controlling the technique's operation.” Id. (emphasis added). Fifth, whether the technique is "generally accepted”
by the scientific coumunity. Id. These factors should, as the Supreme Court noted, assist district judges in de-
termining "whether (he reasoning or methodology underlying the (estimony is ... valid and of whether that rca-
soning or methodology properly can be applied to the facts in issue." Id. at 592-93.

n288. "Since Lhe early 1990s, the US FBI Laboratory has sponsored Scientific Working Groups ("SWG") to
improve discipline practices and create mutual agreements between federal, state, and local forensic science
community partners, In 2004 there were ninc working groups.” http://en.wikipedia.org/wiki/Scientific Working
Group (last visited Apr. 13, 2007). The nine SWG include: SWGDAM-DNA Analysis; SWGDE-Digilal Evi-
dence; SWGDOC-Questioned Documents; SWGDRUG-Analysis of Seized Drugs; SWGFAST-Latent Finger-
prints; SWGGUN-Fircarms and Toolmarks; SWGIT-Imaging Technologics; SWGMAT-Malcrials;
SWGSTAIN-Bloodstain Pattermn Analysis.

n289. For ycars, forensic scientists argued that standards were unfcasible because forensic scicnee "is con-
cerned with Lhe unlikely and (he unusual." while traditional "sciences are concerned primarily with the likely and
the usual." Paul L. Kirk, Criminalistics: A New and Independent Discipline Evolves From Modern Technigques
and New Concepts of Individualization, 140 Scicnce 367, 368 (Apr. 1963). They also argucd that standards
could not be developed because forensic science is "dependent upon nonscientists to recognize, collec(, and pre-
serve evidence specimens." James W. Osterburg, What Problems Must Criminalistics Solve, 59 I. Crim. L. &
Criminology 427, 429 (1968).

n290. Because the Daubert Court stressed that admissibility could be impacted by the maintenance of stan-
dards. the forensic science community took this as a waring that it better develop slandards, or else run the risk
of having the testimony of its examiners excluded at trial. For instance, there is the Scientific Working Group on
Bloodstain Pattem Analysis ("SWGSTAIN"), see http://www.swgstain.org (last visited Apr. 13, 2007), there is
the Scicntific Working Group on Friction Ridge Analysis, Study and Technology ("SWGFAST"), sce
http://www.swglast.org (last visited Apr. 13. 2007).

n291. In a recent survey, ncarly 10% of crime laboratory dircclors were not aware (hat such groups or
guidelines existed. See National Institute of Standards and Technology. 1999 Survey of Forensic Reference Ma-
terials 4 (2000). The top three SWG guidelines utilized were SWGDAM for DNA, SWGDRUG for controlled
substances, and SWGMAT for (race analysis. Only 33% of the responding laboratory dircctors adhered to the
SWG DNA guidelines; 16% followed the SWGDRUG standards; while 14% relied on the SWGMAT protocols.
Id. The survcy also cmphasized that only 4% of the respondents indicated that their respective laboratorics ad-
hered to the SWGFEX |explosives] guidelines, while 2% [ollowed the SWGIT [image techmology| standards. 1d.



217

Page 62
17 Geo. Mason U. Civ. Rts. L.J. 299, *

Similarly, various agencies have yet to adopt the guidelines developed by the Friction Ridge Analysis, Study,
and Technology SWG. See Stacey I1. supra note 229, at 29.

n292. For instance, consider the twenty-one members which comprise the SWG for Firearms and Tool-
marks, scc http://www.swggun.org/members. htm (last visited Apr. 13, 2007). Likewisc, considcr the thirty-
seven members which comprise the SWG for Friction Ridge Analysis, see hitp://www swglastorg/SWGFAST
members feb06.pdf (last visited Apr. 13, 2007). Many members of both SWGs are nationally known and well-
respected experts in their respective ficlds.

n293. United States v. Lewis, 220 F. Supp. 2d 548, 554 (S.D. W. Va. 2002).

1294. The FBI's recent report detailing the Brandon Mayfield misidentification suggests that this may not be
standard practice in the fingerprint community. For instance, the report's policy recommendation that "verifiers
must do an independent and complete ACE-V examination of cach [fingerprint] that they arc verifying” mti-
mates Lhat not all fingerprints are double-checked by another examiner. See Slacey 1. supra nole 229. at 715.

1293, Scc United States v. Havvard, 260 F.3d 597, 599 (7th Cir. 2001) ("Mcager also testified that the crror
rate for fingerprint comparison is essentially zero. Though conceding that a small margin of error exists because
of differences in individual examiners, he opined that this risk is minimized because print identifications are
typically confirmed through peer review.").

n296. See Am. Soc'y of Crime Lab. Dirs., Laboratory Accreditation Board Manual (2000), at § 1.4.2.16.
n297. Id.

1n298. Scc United Stales v. Rogers, 26 Fed. Appx. 171, 173 (4th Cir. 2001) (unpublished opinion) ("The
possibility of error was mitigated in this case by having two experts independently review the evidence.").

1n299. For inslance, even il the reviewer(s) is not exposed 1o conlaminating information, like (he initial ex-
aminer may have been, the reviewer(s) knows the original examiner's conclusions. which is a strong impurity
that can alfect the reviewer's ultimate conclusion. What we have under (his fact pattern, then, is an cxaminer (al-
beit a sccond one) who is made privy (o an expected outcome before he or she cvaluates an ambiguous stimulus.
Thus, from a practical perspective, we have one examiner going to another examiner and saying: "Look, 1 found
thirteen points of similarity and concluded that the crime scene fingerprint, without question, originated from the
defendant's right index finger. All nced you need to do is revicw my identification so I can take this information
to the district attomey." Under this fact pattem, we are again at square one because the initial examiner's conclu-
sions will almost certainly influcnce (consciously or subconsciously) the reviewing examiner's conclusion(s).
For instance, consider what a federal district judge had (o say about Lhe "peer review" process used by the FBI's
Forensic Audio, Video, and Tmage Analysis Unit. The FBI image expert claimed he could, without "specialized
cquipment,” distinguish between real and comnputerized images of child pomography. and that his co-worker
validated his conclusion that the images possessed by the defendant were images of real children. The judge ob-
served that:

The "peer review" process Musheno described leaves much to be desired. Rather than conducting an independ-
cnt examination of the images. Musheno's co-worker analyzed the images contcmporancously with Musheno's
checklist and report. fully aware of Musheno's conclusions. Musheno testified that no reviewer had ever dis-
agreed with his conclusions--a result that could indicate either a flawless record or, equally likely, a review
process that functions as a rubber stamp. Indeed. the review process Musheno described runs a substantial risk of
"examiner bias," a phenomenon by which an examiner who expects a particular result tends to find it ... The
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"peer review" conducted here is a far crv from the type of independent review that would bolster the technique's
reliability.

United States v. Frabizio, 445 F. Supp. 2d 152, 165, 166 (D. Mass. 2006). Scc also Commonwcalth v. Pattcrson,
840 N.E.2d 12. 17 (Mass. 2005) (" Assuming a posilive identification is made by (he first examiner, the verifica-
tion step of the [ACE-V] process involves a second examiner, who knows that a preliminary match has been
made and who knows the identity of the suspect. repeating the first three steps of the process.") (cmphasis
added).

n300. Although this scenario may seem unlikely, given the dearth of qualified fingerprint examiners, it may
occur more (han cxpected. Sce Wilber, supra notc 45.

n301. Onc need only consider the Brandon Mayficld debacle where three expericnecd FBI examincers signed
off on an erroneous identilication. See Stacey | & Stacey II, supra note 229. See also Rene Stutzmarn, Print Ana-
lyst Supervised Co-Workers, Record Show, Orlando Sentinel, May 16, 2007, at B1 (discussing how two Semi-
nole County Sherifl"s Office fingerprint examiners confirmed various identificalions made by co-worker Donna
Birks, which turned out to be mistaken or inconclusive identifications).

n302. United States v. Monteiro, 407 F. Supp. 2d 351, 362 (D. Mass. 2006) (quoting Richard Grzybowski et
al., Fircarm/Toohnark Identification: Passing the Reliability Test Under Federal and Siatc Evidentiary Stan-
dards, 35 Ass'n of Firearm & Toolmark Examiners J. 209, 213 (2003)) (emphasis added).

1303. "Reaching (he Lruth, or as close as one can come 10 it, depends upon (he available evidence combined
with a reliable method and not upon the rhetoric of persuasion." Jon J. Nordby, Here We Stand: What a Forensic
Scientist Docs, in Forensic Scicnee: An Introduction to Scientific and Investigative Techniques 6 (Stuart H.
James & Jon J. Nordby eds.) (2003) (emphasis added).

n304. In Siate v. Fortin, 724 A.2d 818 (N.J. Super. CL. 1999), Roy Hazelwood, a retired FBI criminal pro-
filer, based his opinion that two different crimes (a murder and sexual assault) were committed by the same of-
fender, on his thirty-five years of law cnforcement expericnce: "In miy 33 years of expericnce with a varicty of
violent crimes committed in the U.S., Europe, Canada, and the Caribbean, I have never obscrved this combina-
tion of behaviors in a single crime of violence. The likelihood of dillerent offenders committing two such ex-
tremely unique crimes is highly improbable.” Id. at 826. Likewise, notwithstanding the constant questions re-
garding hair ideutification, "a hair (cchnician may testify that over many ycars of analysis, he or she has never
seen two hairs that have 'falsely matched." Smith & Goodman, supra note 239, at 260. For instance, in Robert
Milford's homicide trial, former FBI examiner Michael Malone testified that a strand of hair located at the crime
scene perlectly matched Milford's pubic hair. Malonc testified: "It would be highly unlikely for ... anybody clsc
to have hairs exactly like the hairs of Mr. Milford." The Department of Justice ("DOJ") criticized Malone's tes-
tmiony because Malone failed to perform his tests in a scientifically aceeptable manncr. The DOJ also claimed
Malone's hair statistics overstated (he hair evidence's significance. According to the DOJ, there are 1o slatistical
databases to determine the likelihood whether a specific hair originated from one person or another. In his rebut-
tal, Malone argued that his vears of experience supported his statistics. See Sydney P. Freedberg, Sloppy Lab
Work Casts Doubt on Somg Florida Cascs, St. Petersburg Times. Mar. 5, 2001, 8A. Similarly. in State v. Picree,
Joyce Gilchrist "testified ... that in the vears during which she had been involved with hair analysis, she had
never seen hair from different people that were microscopically similar in all characteristics." 786 P.2d 1255,
1265 (Okla. Crim. App. 1990). Gilchrist's hair identification testimony helped convict Jelfery Picrce of rape and
tobbery in 1986. Thanks to DNA testing, however, Pierce proved his inmocence in 2001. See Belinda Luscombe
& Amanda Bower, When The Evidence Lics, Time, May 21, 2001, at 38. Likewisc, in Statc v. Butler, the trial
judge pernitied the prosecutor’s forensic chemist to testify: "She did not recall having ever seen a match with
this characteristic before in |her years working as a chemist| ... |and that| it was very rare to find not only two ...
unknown head hairs that happen to match somebody clsc. but also two hairs from totally different body rcgions
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that match the individual." 24 S.W.3d 21, 24 (Mo. App. 2000), (emphasis added). See also State v. Magouirk,
539 So. 2d 30, 61 (La. Ct. App. 1989) (recounting a special agent's testimony that "over ... twelve years ... I've
looked at hair for about ten thousand different divisions, 1've only had two occasions out of the ten thousand
where | had hairs fromn two different people that I could not tell apart. Again. it's not a fingerprint. but it's nor-
mally a strong association."); Bivens v. Statc, 433 N.E.2d 387, 389 (Ind. 1982) (hair cxpert testificd that on only
one occasion out of 1,500 did hair samples froin two dilferent individuals have identicat characteristics); Siate v.
Hazley, 428 N.W.2d 406, 411 (Minn. Ct. App. 1988) ("Although hair analysis cannot conclusively identify a
hair as belonging to a particular person, the technician who performed the analysis testificd that m analyzing
2,400 hairs per ycar for sixteen years, she had never found a coincidental identical match."). Lastly, during a
1988 Texas murder (rial, FBI examiner John P. Riley teslified: "From my 21 years o[ experience doing bullet-
lead analysis, T can determine if bullets came from the same box of ammunition ..." Charles Piller & Robin
Mgjia, Science Casts Doubt on FBI's Bullet Evidence, L.A. Times, Feb, 3, 2003, at 1.

n305. Forensic scicntists openly admit this practice regularly occurs. Sce Thornton & Peterson, supra note
245, at 16-17.

n306. For instance. New Jerscy prosccutors used Roy Hazelwood's ancedotal "profiling” testimony in State
v. Fortin lo secure a conviction and death sentence against Steven Forlin [or Melissa Padilla's mnurder. 724 A 2d
818 (N.J. Super. Ct. 1999). In February 2004, however, the New Jersey Supreme Court overturned Fortin's con-
viction and death sentence because Hazelwood should not have been permitted to testify without producing a re-
liable databasc of violent sexual assault and murder cases which he investigated. studicd. and analyzed. Sce
State v. Fortin, 843 A.2d 974, 1002 (N.J. 2004).

1n307. For example. "experience (ells us that children reseinble (heir mothers in some ways and their fathers
in others, and that manure increases crop yield." Experience or common sense, nevertheless, "does not provide
cxplanations for these phenomena.” Black ct al., supra note 277, at 753,

n308. See Ernest Nagel, The Strncture of Science: Problems in the Logic of Scientific Explanation 3-4
(1961). Morcovcr, when forensic examiners are tramed (o usc or rcly on cominon scnse or Cxpericnee as a proxy
for empirical research, this eventually blunts their intellectual and analytical growth because they are not taught
how to develop experiments or to think outside the box when presented with novel scicntific questions. Their in-
ability to think beyond the four corners of their own expericnee stems from the fact they have rarcly been forced
1o engage in a form of crilical thinking which can possibly shed light on the fundamental reasons and explana-
tions which make up their particular area of expertise or science.

n309. See lan W. Evett, Expert Evidence and Forensic Misconceptions of the Nature of Exact Science, 36
Sci. & Just. 118, 121 (1996) (highlighting the fallacies behind the "experience" argument).

n310. United States v. Crisp, 324 F.3d 261, 278 (4th Cir. 2003) (Michaels, J., dissenting). Justice Blackmun
once comniented: "Of course, it would be unrcasonable to conclude that the subject of scicentific testimony must
be 'known' (o a certainty; arguably, there are no certainlies in science." Daubert v. Merrell Dow Pharmaceutical.
509 U.S. 579 (1993). See also State v. Quintana, 103 P.3d 168, 171 n.3 (Utah Ct. App. 2004) (Thorne, J., con-
curring) ("Tt is vital that we remove the near mystical awe that fingerprints evoke, and replace it with a more
cautious regard for forensic evidence and its overall lack of certainty.").

n311. As the noted American sociologist of science, Robert K. Merton, observed more than a half century
ago. "organizcd skepticism" is onc of the hallmarks of science. Robert K. Merton. The Normative Structurc of
Science, in The Sociology of Science: Theoretical and Empirical Invesligations 267-78 (Chicago: Univ. of Chi-
cago Press, 1973).
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n312. See Zakana Erzincliogln, Every Contact Leaves a Trace: Scientific Detection in the Twentieth Cen-
tury 30 (Carlton Books 2001) ("Contrary to some popular beliefs, science is a highly uncertain endeavor. It does
not deal in certaintics.").

n313. Probabilistic forcnsic detcrminations arc inherently premiscd on uncertainty because they cannot and
do not exclude all other possible sources. For instance, with DNA analysis Lhere is always a possibility, albeit
perhaps a small one, that another source could have deposited the biological evidence. The inability to eliminate
all other sources perturbed prosceutors because it left just cnough room for reasonable doubt to contaminate the
Jjury's deliberations. Morcover, cven before probabilistic calculations can be considered, forensic praclitioners
must interpret the plivsical evidence to ascertain whether a match exists. Only after a match is declared can the
examiner then entertain the question of how likely is it that the match is a coincidental match, Interpreting
whether a partial print or mangled cartridge case can be linked (o a specific fingerprint or fircarm, however, is a
highly subjective endeavor. As subjectivity increases, so to does the uncertainty surrounding Lhe examiner's con-
clusions. Again, uncertainty is the lifcline for rcasonable doubt. Thus, forensic detcrminations represented dou-
ble-trouble for early twentieth century conviclion-seeking prosecutors who had to batlle against Lhe reasonable
doubt standard.

n314. See Sexton v. Slale. 93 S.W.3d 96, 98-99 (Tex. Crim. App. 2002) (recounling Lhe state's toolmark ex-
pert's testimony "that, if two cartridge cases share the same magazine mark, then one could say with one hun-
dred percent certainty that the two cartridge cases had been cycled through the same magazine."); Ramirez v.
Statc. 810 So. 2d 8306, 849 (Fla. 2001) (noting a toolmark cxamincr's "claim that a ‘match’ made pursuant (o his
method |was| made with absolute certainty."). For instance, fingerprint examiners are prohibited from offering
probabilistic identifications. Their identifications must be certain and absolute. Indeed, the primary professional
organization for fingerprint examiners, the Tnternational Association for Identification. passed a resolution in
1979 making it professional misconduct for fingerprint examiners to provide courtroom testimony which labels
a match "possible, probablc or likely" rather than "certam." Resolution VII, 29 Identification News (Aug. 1979).
The next year Lhe resolulion was amended to make it clear that it applied only to examiners who made a prob-
abilistic identification on their own initiative (rather than, say, under threat of a contempt citation). See Resolu-
tion VII Amended, Identification News 3 (Aug. 1980).

n315. See Finger-Print Testimony in Court, 63 Literary Digest 22, 22 (1919) (reprinted from Finger-Print
Mag., Aug. 1919) ("The finger-print cxpert has only facts to consider; he rcports simply what he finds. The lincs
ol identification are either there or Lhey are absent. I two prints are identical in every parlicular, Lhey were made
by the same person. If they are different, they were not made by the same person.").

n316. See David L. Grieve. Possession of Truth, 46 J. Forensic ldentification 521, 527-28 (1996).

n317. Paul L. Kirk & Charlcs R. Kingston. Evidence Evaluation and Problcins in General Criminalistics. 9
J. Forensic Sci. 434, 435 (1964). See also Stephen G. Bunch, Consecutive Matching Striation Criteria: A Gen-
cral Critique, 45 J. Forensic Sci. 953, 956 (2000) ("There is no rational or scicntific ground for making claims of
absolute certainty in any of (he (raditional identification science which includes fingerprint, document. firearins.
toolmark, and shoe and tire-tread analysis.").

n318. Beth Daley, Casc Against Courtroom Scicnce, Toronto Star, July 18. 2004, at Al4 (quoling Jamces
Starrs, a professor of law and forensic sciences at George Washington University).

n319. State v. Quintana. 103 P.3d 168, 171 (Ulah Ct. App. 2004) (Thorne, J.. concurring). Sce also C.
Ainsworth Mitchell, The Expert Witness 132 (1923) ("The doctrine of infallibility to which some of these early
cxperts laid claim rcsulted in the whole system of the examination of handwriting acquiring a flavor of quack-
ery.").
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1320. "Analysts are human beings: the question is not 'will an error occur? but 'when an error occurs, how
can it be detected and corrected?"" Norah Rudin & Keith Inman, Exonerated by Science. 37 Jurimetrics J. 319,
321 (1997). Thus, "any forensic scicntist who believes [otherwisc] ... will sulfer treble recompense for their ar-
rogance." Thomton & Peterson, supra note 245, at 21.

n321. Proficiency testing represents “Lhe most significant single measure ol the quality of work in a forensic
organization," Charles R. Midkiff, More Mountebanks, in 2 Forensic Science Handbook, at 77 (Richard Safer-
stein, ed.) (2d ed. 2004), because it is the "most appropriate means for the identification of sources of crror[.]"
Thornton & Peterson, supra note 2435. at 21. Scc also Joseph L. Peterson ¢t al., The Feasibility of External Blind
DNA Proficiency Testing. |. Background and Findings. 48 J. Forensic Sci. 21, 24 (2003). Professors Thornton
and Peterson put it best when they wrote: "Proficiency testing is simply the cost of doing business in the forensic
scicnee profession; it cannot be avoided." Thornton & Peterson. supra note 245, at 22. "Certainly an unknown
error rate does not necessarily imply a large error rate|;| however if testing is possible, it must be conducted if
forensic document examination is to carry the imprimatur of 'scicnee.™ United States v. Starzecpyzel, 880 F.
Supp. 1027, 1037 (SD.N.Y. 1995).

n322. As Professor Hirschberg noted more than four decades ago. "a real student of science is too well
aware of (he infallibility of scientilic knowledge to presumne infallibility, while a charlatan tries to force his infal-
libility on his public.” Max Hirschberg, Wrongful Convictions, 13 Rocky Mtn. L. Rev. 20, 34 (1940).

n323. Donald Kcnnedy, the Editor-in-Chicf of Science, had (his (o say about fingcrprinting: "It's not that
fingerprint analysis is unreliable. The problem. rather. is that its reliability is unverified either by statistical mod-
cls or fingerprimt variation or by consistent data on crror rates.” Donald Kennedy, Editorial, Forensic Scicnce:
Oxymoron?. 302 Science 1625 (2003) (emphasis added). See also Lyn Haber & Ralph Nonnan Haber, Error
Rates for Human Latent Fingerprint Examiners, in Automatic Fingerprint Recognition Systems 339, 358 (Nalini
K. Ratha & Ruud Bollc cds. 2004) ("Our carcful scarch of all of the professional rescarch litcrature turned up
not a single experiment on examiner accuracy, either when comparing latent prints to AFIS outpuls or when
comparing latent prints to ten-prints. Such data simply do not exist, even though examiners have testified in
court about their infaltible accuracy in making (ingerprint comparisons for almost 100 years."); United Statcs v.
Ford, 2007 WL 925733, at 2 n.4 (3d Cir. Mar. 29, 2007) ("Courts have admitted shoe print identification evi-
dence for a long time. However, the rate of error in shoe print identifications has not been firmly established.").

n324. Thorton & Pelerson, supra note 245, at 21-22. The "lopic of quality control is one that is regarded
with suspicion and contempt by most scientists, including those in the forensic laboratory." M.A, Thomson, Bias
and Quality Control in Forensic Science: A Causc for Concern, 19 J. Forensic Sci. 504, 510 (1974). Given this
conslernation, it is not surprising forensic examiners conlinually exhibit an unrelenting intolerance for any form
of proficiency testing. See Holly Becka & Howard Swindle, Memos detail internal struggles at lab; Dallas
Morning News, May 10, 2000, at 21 (discussing Dallas crimne lab forensic examiner Charles Linch's refusal to
take a bloodstain pattern interpretation proficiency test). Some practitioners so fear the consequences of an un-
satisfactory proficiency test they are willing to jeopardize their careers and cheat in order to pass. See Anthony
Colarossi, Defense Calls for New Trial in Rape Case. Orlando Sentinel. Nov. 26. 2002, at B2. As Professors
Saks and Risinger noted, "study data which can show deficiencies in individual practitioners threaten these indi-
viduals' continued usefulness as effective witnesses. Valid or not ... |the] loss of such evidence would be espe-
cially impactive in cascs where other admissible cvidence against the defendant is weak." D. Michacl Risinger &
Michael J. Saks, Rationality. Research and Leviathan: Law Enforcement-Sponsored Research and the Criminal
Process, 2003 Mich. St. L. Rev. 1023, 1040. "Tt's an unforgiving field ... The lab does not want a person who has
made a mistake (o continuc working in the lab.” Bernstein, supra note 121 (quoting Michelle Kuchner, Associale
Crime-Lab Director for the Allegheny County (Permsylvania), Coroner's Office. where she supervises the
county's ballistics lab). As the FBI recently conceded in the wake of the Brandon Mayfield misidentification,
"many [forensic] agencics arc slow (o ... or rcfuse to admit that crrors have occurred." Stacey T, supra note 229.
As Ainsworth Mitchell wrote nearly a century ago:
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1t was a frequent lament of Dr. Campbell Brown, a former Public Analysts for Liverpool. that a mistake made
by an analyst was usually regarded as unpardonable. 'A doctor,' he said once. 'makes a mistake and buries it. A
clergyman makes a mistake, and it is only discovered in (he next world. A lawyer makes a mistake, and is paid
for it as highly as if he had not. But if an analyst makes a mistake he is condemned. He has committed the un-
pardonable sin. This popular vicw ariscs from the black art. He is supposed to perform some simple, though
myslerious magic on a thing, and presto. he knows all aboul it. Tt he makes a mistake. that indicates that his
magic is bad; he is not a true magician, but a false quack - away with him."

Mitchell, supra note 319, at 5.

n325. Fingerprint examiners, [or instance, have traditionally been instructed that they are testifying not (o
their opinions, but to a scientific fact which cannot be contradicted. See A.A. Gribben, How the Finger Print Ex-
pert Presents His Casc in Court. Fingerprint Mag., Aug. 1919, at 10, 11-12.

n326. Id.

n327. See Moon v. State, 198 P. 288, 290 (Ariz. 1921) ("Tt is claimed that by means of finger prints the ...
[London] police ... during the 13 years from 1901 to 1914 have made over 103,000 identifications .., without er-
ror."); People v. Jennings, 96 N.E. 1077, 1081 (TIl. 1911) (boasting of "the great success of the [fingerprinting]
system in England, where it has been used since 1891 in thousands ol cases without crror").

n328. For instance. "Promoters of forensic DNA testing have done a good job sclling the public. and cven
many delense altorneys, on the idea that DNA tests provide a unique and infallible identification." Thompson &
Krane, supra note 209, at 11-68. See also United States v. Mahone, 453 F.3d 68, 72 (Ist Cir. 2006) (The gov-
crinent's footwear expert "oflered a potential crror rate of zoro for the method, stating (hat any crror is atlribut-
able to examiners."); Uniled States v. Hicks, 389 F.3d 514, 525, 526 (5th Cir. 2006) ("Beene repeated most of
these claims, adding that he had performed more than a thousand cartridge-firearm comparisons in the course of
his twenty-cight-ycar carcer with the Texas Department of Public Safety without a suggestion that any of his
matches were incorrect ... Beene also testified at the state-court Daubert hearing that the error rate of firearms
comparison testing is zero or ncar zero."): Commonwecalth v. Mccks, 2006 WL 2819423, at 18 (Mass. Super. Ct.
Scpt. 28, 2006) ("Lydon has participatcd in proficicney testing in 2003 and 2003; both tests were associated with
(he American Society of Crime Laboratory Directors. Lydou did nol receive any "misidentifications" in Lhe
tests."); Cooley, supra note 23, at 393 n.60 (listing several cases were forensic examiners claim an error rate of
£CT0).

n329. See infra Part TII.E. As Professor Cole shrewdly noted, Daubert and Kumho Tire, which emphasized
the nced (o ascertain crror rate data. may have had (he reverse effect on Lhe forensic communily. Instead of cn-
couraging forensic examiners to engage in error rate research, these decisions have "had the unintended conse-
quence of tempting [forensic cxamincrs] to make cven less sustainable claims [of infallibility]." Simon A. Cole,
More Than Zero: Accounting for Error in Latent Fingerprint ldeutification, 95 J. Crim. L. & Criminology 985,
990 (2005).

n330. For instance. an increasing number of forensic practitioners partake in proficiency (ests provided by
Collaborative Testing Services,
www.collaborativetesting.com/catalogues/documents/2007/07CatalogueForensics.pdf (last visited May 13,
2007).

n331. The limited proficiency testing conducted in forensic scicnee is viewed quite skeptically by forensic
walchdogs and judges. For example. in a (ingerprint case, a [ederal dis(rict judge noled Lhat "the FBI |(inger-
print] examiners got very high proficiency grades. but the tests they took did not ... On the present record T con-



223

Page 68
17 Geo. Mason U. Civ. Rts. L.J. 299, *

clude that the proficiency tests are less demanding than they should be." United States v. Llera Plaza, 188 F.
Supp. 2d 349, 565 (E.D. PA. 2002). Similarly, another federal district judge said this about a document exam-
iner's remarkable ability (o score perfectly on all is proficicncy tests: "There were aspeets of Mr. Cawley's (osti-
mony that undermined his credibility. Mr. Cawley testified that he achieved a 100% passage rate on the profi-
cicncy tests that he took and that all of his peers always passcd their proficicney tests. Mr. Cawley said that his
peers always agreed with each others' resulls and always got it right. Peer review in such a 'Lake Woebegone'
environment is not meaningful." United States v. Lewis, 220 F. Supp. 2d 548, 554 (S.D. W. Va. 2002). See also
United States v. Crisp, 324 F.3d 261, 274 (4th Cir. 2003) (Michacl, I., dissenting) ("Proficicncy testing is typi-
cally bascd on a study of prints that arc far supcrior to thosc usually retricved from a crime scene.").

n332. See Midkiff, supra note 321, at 77 (emphasis added). See also National Research Council, DNA
Technology in Forensic Scicnee 53 (1992): Ruth Teichrocb, Crime Labs Too Beholden (o Prosceutors, Critics
Say, Seattle Post-Intelligencer, July 23, 2004, at A13 (admitting that, "if you know it's a proficiency test, the
person may do better work than usual and double-check it morc™) (quoting Ralph Kcaton, Exccutive Dircctor of
ASCLD).

n333. Alan M. Dershowitz, Introduction to John Bryson, Evil Angels at ii (1987).

n334. See Paul R. Thagard. Why Astrology Is a Pseudoscience, in The Philosophy of Science 27 (Martin
Curd & I.A. Cover eds. 1998).

n335. See id. at 32.

n336. See United States v. Crisp, 324 F.3d 261, 274 (4th Cir. 2004) (Michaels, J., dissenting) ("Unlike radi-
tional scientific fields where criticism and vibrant exchange of ideas have led to dramatic advances, the tech-
niques used by fingerprint analysts have changed little over the ycars,").

n337. Only when proficicncy tests arc reconfigured to test "real life" casc sitwations, will we know for surc
that forensic examiners can make accurate identificalions and conclusions.

n338. Scc John J. Harris, How Much do Pcople Wrilc Alike?: A Study of Signaturcs. 48 J. Crim. L &
Criminology 647 (1958).

n339. With respect to fingerprinting, see United States v. Sullivan, 246 F. Supp. 2d 700, 703 (E.D. Ky.
2003); Unilcd States v. Llera Plaza. 179 F. Supp. 2d 492, 511 (E.D. Pa. 2002); Unilcd States v. Allen. 207 F.
Supp. 2d 856, 862 (N.D. Ind. 2002); Simon A. Cole, Suspect Identities: A History of Fingerprinting and Crimi-
nal Tdentification 264-65, 282-83 (2001) (discussing how the fingerprint community cmploys this rationale). In
regards 1o DNA typing. see Uniled States v. Ewell, 232 F. Supp. 2d 104, 109 (D.N.J. 2003); United States v.
Trala, 162 F. Supp. 2d 336, 347 (D. Del. 2001). With regard to footprint identification, see United States v. Ma-
honc, 453 F.3d 68, 72 (1st Cir. 2006) (The Govenunent's footwear expert "offered a potential crror rate of zcro
for the method, stating that any error is attributable to examiners."). This is intellectual dishonesty at its zenith.
First, it is not possible to extricate "method" errors from "human” errors where the method primarily involves
the examiner's judgment. Second, when it comes to the jury, the source of an error is immaterial. To accurately
asscss the forensic evidence's probative value, the most important issuc for the jury is the erroritsclf, not the
source of the error. While identifying the source of error is critical in advancing forensic services. it has little
bearing on the jury's probativencss calculus. Third. the forensic community's argument is tautological - i.c., if
perfectly applied. the method will function perfectly. Finally, the argument misconstrues science's (rue empirical
nature. Science is premised on measuring what actually happens and not what might happen. See Jonathan J.
Kochler, On Conveying the Probative Valuc of DNA Evidence: Frequencics, Likclihood Ratios, and Error
Rates, 67 U. Colo. L. Rev. 859 (1996).
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1340. For instance, when the Supreme Court considered whether to extend Daubert's rehiability analysis to
Rule 702's "technical” or "specialized" knowledge components. a conglomerate of law enforcement associations
teamed together and drafted an amicus bricl urging the Supreme Court not to extend Daubert because (his would
impair law enforcement's ability to obtain convictions. Specifically, the brief argued: "The great bulk of expert
testimony provided by law enforcement officers docs not involve scientific theorics, methodologics, techniques,
or data in any respect ... Instead, law enforcement officers lestify about such things as accident reconstruction.
fingerprint, footprint and handprint |identification|, handwriting analysis, firearms markings and toolmarks and
the unique charactcristics of guns, bullets, and shell casings, and bloodstain pattcrn identification. " Bricf for
Amcricans for Effective Law Enforcement ct al. as Amicus Curiac, Kumho Tirc v. Carmichacl, 526 U 8. 137
(1998) (No. 97-1709) (ewnphasis added). Similarly, in Michigan Millers Mutual Insurance Corp. v. Benfield,
140 F.3d 915 (11th Cir. 1998), the International Association of Arson Investigators submitted an amicus brief to
the Eleventh Circuit asking the court (o interpret their (estimony as non-scicnific rather than scicntific so they
could circumvent Daubert. See Brief for the Int'l Ass'n of Arson Investigators as Amicus Curiae, Mich. Millers
Mut. Ins. Corp. v. Benfield, 140 F.3d 915 (1 1th Cir. 1998) (No. 97-2138).

n341. Joseph L. Peterson et al., Crime Laboratory Proficiency Testing Research Program 207 (1978).

n342. See Helen E. Longino. Values and Objectivity, in Philosoply of Science: The Central Issues [70-71
(Martin Curd & J.A. Cover eds. 1998); Bert Black, A Unified Theory of Scientific Evidence, 56 Fordham L.
Rev. 593, 622 (1988).

n343. See Popper I, supra note 275, at 44 ("The word 'subjective' |concems] ... our feelings of conviction.").

n344. James E. Starrs, Recent Developments in Federal and Slate Rules Pertaining to Medical and Scientific
Expert Testimony, 34 Duq. L. Rev. 813, 825 (1996).

n345. 1d.
n346. 1d.

n347. Sce Vicloria L. Phillips ct al., The Application of Signal Detection Theory (o Decision-Making in Fo-
rensic Science, 46 J. Forensic Sci. 294. 298 (2001) ("Forensic scientists often encounter ambiguous and murky
decision-making situations."); United States v. Monteiro, 407 F. Supp. 2d 351. 355 (D. Mass. 2006); Common-
wealth v, Patterson, 840 N.E.2d 12, 16-17 (Mass. 2003). For instance, consider bite mark evidence. There "is lit-
tle conscnsus in the scicntific community on the number of points which must match before any positive identi-
fication can be announced." Stubbs v. State, 845 So. 2d 656, 669 (Miss. 2003). Because bite mark evidence is so
subjcctive, it is quite casy to find cascs where qualified experts disagreed as to whether a mark was in fact a hu-
man bite mark and whether a known human bite mark matched a particular person's bile pattern. See. e.g.,
Czapleski v. Woodward, 1991 U.S. Dist. LEXIS 12567 (N.D. Cal. Aug. 30, 1991) (recounting a case where a
dentist's initial report concluded that "bitc" marks found on child were consistent with the mother's bite pattern,
while several experts subsequently demonstrated that the marks on child's body were postmorten abrasion
marks and not bite marks); Kinney v. State, 868 S.W.2d 463 (Ark. 1994) (noting disagreement over whether
marks were human bite marks); People v. Noguera, 842 P.2d 1160, 1163 n.1 (Cal. 1992) ("At trial, extensive
testimony by forensic odontologists was presented by both sides. pro and con, as to whether the wounds were
Tuman bite marks and, if so. when they were inflicted."); Rebecca Jams, Brown Case Ready For Jury: Forensic
Dentist Says Bite Marks Could Not Have Been Made by the Defendant, Post-Standard (Syracuse, NY), Jan. 23,
1992. at B1 (noting how prosccution and defense bite mark cxperts disagreed as (o whether a mark on the vic-
tim's body was in fact a human bite mark). Mark Platte, Dentist Calls Bites on Hubbard 'Consistent' With Vic-
tim's Tecth, L.A. Times, Scpt. 10, 1991, at B2 (reporting that prosccution and defense experts disagreed as to
whelher marks on victim's body were in fact human bite marks).
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1n348. See Phillips et al.. supra note 347, at 298.

n349. Consider the wide-ranging point system in (ingerprinting. sce Epsicin. supra notc 286, al 610 n.25
(listing numerous cases with a different number of corresponding points).

1n350. See Phillips et al.. supra note 347. at 299.

n351. In many forensic scctors. a sccond layer of subjectivity cxists. For example, once fingerprint examin-
crs intuitively determine the improbability ol a coincidental match, they must then instinctively decide whether
all other fingerprint examiners would reach the same conclusion before they are permitted to claim an absolute
identification. Put simply, "fingerprint examiners must draw subjective impressions about other people's subjec-
tive impressions." Saks, supra note 194. at 882.

n352. While "current DNA tests rely heavily on computer-automated cquipment, the interpretation of the
resulls often requires subjective judgment. When faced with an ambiguous situation, where the call could go ei-
ther way, crime lab analysts frequently slant their interpretations in ways that support prosecution theories." Wil-
liam C. Thompson ct al., Evaluating Forcnsic DNA Evidence: Essential Elements of a Competent Delense Re-
view. The Champion, May 2003, at 16. 18. This was also true of earlier DNA techniques. such as RFLP. See
William C. Thompson & Simon Ford, DNA Typing: Acceptance and Weight of the New Genetic Identification
Tests. 75 Va. L. Rev. 43, 81-89 (1989). A (relatively small) British study found that "38 percent of defence law-
yers who had obtained an independent analysis” of DNA cvidence reccived reports which "dilfered [rom those
of the prosecutions' expert." Beverly Steventon, Royal Comm'n on Crim. Just., The Ability to Challenge DNA
Evidenee 42 (1993).

n333. See Paul C. Giannelli, The Twenty-First Annual Kenneth J. Hodson Lecture: Scientific Evidence in
Criminal Prosccutions, 137 Mil, L. Rev. 167, 184-85 (1992) ("Subjcclivity ... nccessarily means (hat room lor
disagreement exists - specifically. the greater the subjectivity, the greater the chance for error."); OIG Report.
supra note 91, at v (noting that a "greater risk of abuse and error is present when testing procedures call upon the
usc of [discrction]"). For instance, consider Charles Vaughan's statement (or rationalization) regarding his hair
identification in an Oregon burglary case (Charles Vaughan currently is a forensic scientist with the Washington
Statc Police crime lab system; prior to his current cmployment, Vaughn worked as a forensic scicntist in Ore-
gon). When a Thurston County, Oregon prosccutor was forced to dismiss a burglary charges after a defensc ex-
pert concluded that Vaughn erred in his hair sample analayis. Vaughn defended his inculpatory conclusion by
arguing that the "'subjective nature' of hair analysis can result in two forensic scientists reaching different con-
clusions." Ruth Teichrocb, Forensic Scientist in Crime Lab Tied To Wrong[ul Convictions in Orcgon, Scatllc
Post-Intelligencer, Dec. 27, 2004, at A1. Likewise, consider Rex Penland's 1994 conviction and death sentence
for murdering a prostitute. The only physical evidence linking Penland to the murder was a bootprint. However,
the first forensic cxamincr from the North Carolina Burcau of Tnvestigation ("NCBI") rcported that she could not
make an inclusionary or exclusionary determination because the print was unreadable. Prosecutors, nonetheless,
found two other experts, a Stokes County Sheriff's Deputy and an NCBI agent, to testify that the print was not
only decipherable. but that it was consistent with Penland's snakeskin boots. Penland was granted a new (rial in
2004 because new DNA testing cast serious doubt on the bootprint identification and because prosecutors failed
to disclose the first examiner's report. See Phoebe Zerwick, Mixed Results: Forensics, Right or Wrong, Often
Tmpresses Jurors, Winston-Salem J., Aug. 29, 20035, at Al Lastly, in Nelson v. Zant, 405 SE.2d 250 (Ga. 1991),
a capilal murder case [tom Georgia, prosecutors argued Lhat an FBI hair report. which significantly contradicted
the prosecutor’s hair expert's report, was not material because it "'did not establish' that the state's expert witness
was incorrect. but simply (hat two cxperts disagree about the value ol a comparison that is not conclusive in any
event." 1d. at 232 (citation omitted).

n354. Bob Banla, Auslin Blood Expert's Work Crilicized in Case Overturned on Appeal. Austin American-
Statesman, Jan. 15, 1996, at B1 (quoting bloodstain analyst, Austin, Texas Police Sgt. Dusty Hesskew).
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n355. See Joseph L. Peterson & John E. Murdock, Forensic Science Ethics: Developing an Integrated Sys-
tem of Support and Enforcement, 34 J. Forensic Sci. 749, 750 (1989).

n356. See Nat'l Inst. of Just., Education and Training in Forensic Science: A Guide for Forensic Science
Laboratorics, Educational Institutions, and Students 7 (2004) ("Most of the Nation's practicing forensic scicntists
are employed in crime laboratories associated with law enforcement or other government agencies.") [hereinal-
ter Education Report]; United States v. Crisp, 324 F.3d 261, 273 (4th Cir. 2003) (Michaels, J., dissenting).

n357. Sce Koussialcs, supra note 55 ("In addition, a closc relationship with law enforcement may present an
ethical dilemma for forensic scientists. The scientists may see themselves as working for law enforcement, and
this could hinder scientific objectivity.").

n358. See Joseph L. Peterson, Ethical Issues in the Collection, Examination, and Use of Physical Evidence,
in Forensic Scicnec (Geoffrey Davis ed. 1986).

n339. See Douglas M. Lucas, The Ethical Responsibilities of the Forensic Scientist: Exploring the Limits,
34 J. Forensic Sci. 719, 721 (1989).

n360. For cxample, police officers may usc deceptive investigative tactics to clicit incriminating statements
from a defendant. Scicntists, conversely, arc gencrally prohibited from conccaling or fabricating data in order to
produce a desired result. Thus, as one experienced [orensic praclitioner postulated:

Is it appropriate for the criminalitics laboratory to prepare fake cocaine or methamphetamine samples that nar-
cotics investigators can use for undercover operations? Is it unethical for the criminalist to synthesize controlled
drugs for usc in such situations? What about preparing falsc reports that investigators can use during intcrropa-
tion or suspects?

Peter Barnett, Ethics in Forensic Science: Professional Standards for the Practice of Criminalistics 4 (2001).

n361. Sce David Johnston & Andrew C. Revkin, Report Finds F.B.I. Lab Slipping From Pinnaclc of Criine
Fighting. N.Y. Times, Jan. 29. 1997. at A1, B8 ("Scientists at the |FB1| laboratory said they were often stifled in
an operation run by nontechnical field agents who had little knowledge of science and who regularly altered re-
poris to help prosccutors."): Lucas, supra nolc 359, at 725 ("'Crime labs' within policc agencics arc dirceted by
career police officers with little or no scientific training."); Mark S. Frankel, Ethics and the Forensic Sciences:
Professional Autononty in the Criminal Justice System, 34 J. Forcnsic Sci. 763, 765 (1989).

n362. See John I. Thornton, Uses and Abuses of Forensic Science, 69 A.B.A. J. 288 (Mar. 1983); Paul Rob-
crts. Forensic Science Evidence After Runciman, 1994 Crim. L. Rey. 780, 784.

n363. Sce James H. Kates & Henry L. Guttenplan, Ethical Considerations in Forensic Scicnee Services, 28
J. Forensic Sci. 972, 973 (1983).

n364. See Lucas, supra note 359, at 724-25; Frankel, supra note 361, at 765-66.

1n365. Regarding evidence collection. "in most criminal investigations, it is the patrol officer who initially
responds to and collects the majority of the physical evidence ... Thus, in most instances, what the patrol officer
docs during this preliminary investigation has a significant impact on whether the case will survive the case
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screen process, and be assigned for follow-up investigation. Therefore. if in this initial response, there is a failure
to recognize or to collect potentially valuable evidence, particularly from a suspect, the case outcome is likely to
be adversely affected.” Frank Horvath & Robert Mcessig. The Criminal Investigative Process and the Rolc of Fo-
rensic Evidence: A Review of Empirical Findings. 41 J. Forensic Sci. 963, 977 (1996). Consider Professor Pe-
terson's thoughts:

Crime laboratorics, on the average. receive less that 1% of the parent police agency budget. This situation forces
the laboratorics to delay examinations until police or prosccutors demand them, to examine evidence only when
suspects are identified, to selectively examine some evidence and not other evidence, and, in some measures, to
conduct examinations that are cursory in nature ... Thus, the police have virtual control over the collection of
physical cvidence and considerable discretion over which evidence the laboratorics cxamine.

Pelerson, supra note 358, at 39.

n366. Jamnes E. Starrs, The Forensic Scientist and the Open Mind, 31 J. Forensic Sci. Soc'y 111, 134 (1991).
Institutional bias has only become more intense in certain crime labs. particularly those whicli limit the time de-
fense attorneys can discuss their cases with forensic examiners, while not limiting the time with investigators
and prosecutors. For instance, after a defense attorney was able to elicit a confession from a forensic examiner
that he lied in a previous report, the Washington State Patrol crime lab "began limiting defensc attorneys to two-
hour time blocks during pre-trial interviews to ease psychological pressures on forensic scientists." Teichroeb,
supra notc 40. The author cxpericnced a similar bias with the Las Vegas Mctro Police Department ("L VMPD")
crime lab. Alter the author uncovered evidence that a Washoe County Crime Laboratory fingerprint and blood-
stain analyst falsified his academic credentials in a 1990 death penalty case in Winnemucca, Nevada, the author
contacted the LVMPD crime lab and asked for updated copics of all the analysts and examiners who currently
worked at the LVMPD crime lab. The crime lab's management relused to directly provide copies to the author
and his unit (the Capital Habeas Unit). Instead, a crime lab supervisor informed the author that he would need to
contact the United States Attorney's Olfice or the Clark County District Attorney's OLfice. In short, the LVMPD
crime lab is willing to freely provide this information to the government, but will not disclose this critical infor-
mation to the defense when requested. This fact could lead a reasonable person to suspect that the State's foren-
sic experts arc cither pro-prosccution, or pressured to be such, and that defense experts are not the only so-called
“hired guns." See Nancy Grace & Diane Clehane, Objection 170 (2005) (arguing that only defense [orensic ex-
perts are "hired guns").

n367. The author must conless. he paraphrased this greal analogy [rom his former law professor Ronald Al-
len, see Ronald J. Allen & Amy Shavell, Further Reflections on the Guillotine, 95 J. Crim. L. & Criminology
623, 626 (2005).

n368. Take, for instance, Joyce Gilchrist's rise within the Oklahoma City Police Department crime lab. In
his book Death and Juslice: An Expose of Oklahoma's Death Row Machine, Mark Furman paints an excellent
picture of how the present-day partnership between crime labs and law enforcement agencies can profoundly
impact an examiner's attitude and work product. See Mark Furman, Death and Justice: An Expose of Okla-
homa's Dcath Row Machinc 70-71 (2003). Likcwisc, the May 2006 audit report concerning the Houston crime
lab identified "many instances of [ailure (o report analylical resulls that would have weakened the prosecution's
case or strengthened the case for exonerating the defendant." Bromawich, Fifth Report. supra note 163, at 23.

n369. See Teichroeb, supra note 40 (discussing how a DNA analyst misinterpreted the results of a test be-
causc she tried to rush her work in order to appeasc the casc investigators); Bob Baker & Paul Licberman, Faulty
Ballistics in Deputy's Arrest: Eagerness o Make' Gun Ciled in LAPD Lab Error, L.A. Times, May 22, 1989. at
1 (discussing how intense pressure to solve nearly seventy prostitute murders in Los Angeles County may have
led to an crroncous fircarms identification which led to Rickey Ross' wrongful arrcst for first-degree murdcr; for



228

Page 73
17 Geo. Mason U. Civ. Rts. L.J. 299, *

instance a "senior police officer said homicide investigators were telling the firearms experts, 'Get in there and
do a comparison ... We need it now, we need it now."); McCarty v. State, 114 P.3d 1089, 1093 n.18 (Okla.
Crim. App. 2005) ("We were 'greally disturbed' by allegations Ms. Gilchrist may have been pressured to give
expert opinion bevond scientific capabilities.").

n370. For two such examples, see Cook v. State, 940 S.W.2d 623. 626 (Tex. Crim. App. 1996); Ben Zion
Hershberg, Analyst Felt Pressured in Camm's First Trial; Ex-prosecutor Denies Any Wrongdoing, Courier-J.
(Louisville, Ky.). Feb. 1. 2006: scc also Steve Mills & Jeff Cocn, 12 Years Behind Bars, Now Justice at Last,
Chi. Trib.. Feb. 1, 2005, at 1 (noting how "prosccutors pushed” a forensic dentist "to make his testimony more
damning than he wanted;" the dentist's testinony played a key role in Harold Hill and Dan Young, Jr.'s over-
turned rape convictions); Copper v. Dupnik, 963 F.2d 1220, 1232-33 (9th Cir. 1992) (A fingerprint examiner,
who was asked (o re-cvaluale a possible misidentification, (estified that the law culorcement Task Foree which
wanted the identification to be correct, placed a great amount of "pressure" on her to confirm the identification.
She cventually concluded "that a mistake might have been made" and her suspicions were confirmed when an-
olher examiner "found sufficient discrepancies to cancel (he points of comparison." The misidentilication re-
sulted in Michael Cooper's wrongful arrest.); Chase Squires, Pasco Sheriff Deflects Blame for Wrong Arrest in
Killing, St. Petersburg Timcs, Feb. 3, 2000, at 6 (commenting on how a prosccutor pressured a Sheriff to arrest
Dale Morris [or brutally murdering a nine-year-old girl, when all that the Sherill had was a questionable bite
mark identification, which, as it turned out, was incorrect; Morris served four months in jail for a crime he did
not commit). Likewise, consider Joyce Gilchrist's testimony in Curtis Edwards McCarty's 1986 death penalty
trial. Gilchrist testified that a pubic hair recovered from the victim matched McCarty's hair. Sce State v.
MecCarty, 765 P.2d 1213, 1218 (Okla. Crim. App. 1988). Furthermore, when the prosecutor asked her whether
she had "an opinion as to whether Mr. McCarty was physically present during the time violence was done to
Miss Willis," Gilchrist replicd "he [McCarty] was in fact there." Id. As the Oklahoma Court of Criminal Appcals
noted, Gilchrist's later opinion went well beyond her area of expertise and required overturning McCarty's con-
viction and death scntence. Id. More importantly, however, is the fact prosccutors presumably pressured Gil-
christ to provide such an "inconceivable" and "improper" opinion. Id. For instance. shortly after McCarty's (rial,
Oklahoma County District Attorney, Robert Macy, made the following statement regarding what he expected
from his crime lab workers: Macy stated "he wants lab workers, based on their scientific findings, to give opin-
ions if they believe the person accused of the crime ‘was actually in fact there and in contact' with the victim. ‘An
expert who won't give you an opinion is not a whole lot of value to you ... if he's not willing to say, 'After exam-
ining all of the evidence, in my opinion, these hairs came from this man,' or 'Yes, this man was present.” Id. at
1219 n.1 (cmphasis added) (citation omitted). Thus. it comes as no surprisc why Professor Mocnsscns cautioned
that "all |forensic| experts are tempted, many times during their careers, to report positive results when their in-
quirics came up inconclusive, or indeed to report a negative result as positive when all of the other investigative
leads seem (o point to the same individual " Andrea A. Moenssens, Novel Scientific Evidence in Criminal
Cases: Some Words of Caution, 85 J. Crim. L. & Criminology 1, 17 (1993). Furthermore, as Professor Gianelli
wrotc in his innovative article on independent crime labs: "pro-prosccution bias in forensic sciencc is not sur-
prising” when you lake into account "the professional relationship between crime labs and police departiments.”
Paul C. Giannelli, The Abuse of Scientific Evidence in Criminal Cases: The Need for Independent Crime Labo-
ratorics, 4 Va. J. Soc. Pol'y & L. 439, 470 (1997).

1n371. See Kirk & Bradford, supra note 56, at 22-23 (advocating for independent crime labs); Wilkaan Fong,
Criminalistics and the Prosccutor, in Forensic Scicnce: Scientific Investigation in Criminal Justice 376 (Joscph
L. Pelerson ed. 1975) (advocaling for independent crime labs). As Paul Kirk and Lowell Bradlord stressed forty
vears ago: "It must ... be understood that all criminalistics examinations are made as much in behalf of the de-
fendant or suspect as for the enforcement ageney." Kirk & Bradford. supra notc 56. at 6 (cmphasis added). The
Wesl Virginia Supreme Courl recently advocated this position: "We believe that removing the |West Virginia|
Crime Lab from State Police supervision and placing it under an independent agency as well as the creation of
an independent supervisory board (o oversee and advisce the work of the Crime Lab descrves further considera-
tion by the appropriate authorities.” In re Renewed Investigation of State Police Crime Lab., Serology Div.,
S.E.2d 762, 770 n.12 (W. Va. 2006).
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1372. Currently, "forensic laboratory services ... are not generally available to criminal defendants." Paul C.
Giannelli, The Right to Defense Experts. Crim. Just. (Summer 2003).

n373. For instance, Dr. Ralph Erdmann, who faked hundreds of autopsies, routinely worked hand in hand
with law enforcement and prosccutors to alter or shade findings which supported the police and prosccutor's the-
ory. See Richard L. Fricker, Pathologist's Plea Adds to Turmoil, 79 A B.A. J. 24 (Mar. 1993). Fred Zain's former
co-workers described him as "pro-prosecution." Matter of Investigation of W. Va. State Police Crime Lab., Se-
rology Div., 438 S.E.2d 501, 503 (W. Va.1993). ASCLD investigators reinforced this finding: "When in doubt.
Zain's findings would always inculpate the suspect.” Id. at 512 n.9. The Office of the Inspector General's
("OIG") investigation of the FBI crime laboratory "concluded that | David] Williams |of the explosives unit|
gave inaccurate and incomplete testimony and testified to invalid opinions that appeared tailored to the most in-
criminating resull." Office of Inspector General, U.S. Dep't of Just., The FBI Laboratory : Investigation Into
Laboratory Practices and Alleged Miscondnct in Explosive-Related and Other Cases, Executive Summary pt.
1M1, § C. (Apr. 1997) [hercinafter OIG Report]. With respect to the Houston crime lab, Dr. Elizabeth Johnson, a
Tormer medical examiner with the Harris County Medical Examiner's Oflice, commented: "They [HPD examin-
ers| intentionally mislead ... And in all the cases ... they always mislead in favor of a conviction." Steve
McVicker, Lab Chicf's Testimony in 3 Cascs Questioned; Court Transcripts Show HPD Work Was Wrong,
Hous. Chron., Mar. 29. 2003, at A37. According to forensic scienlists who have reviewed Arnold MelnikofIl's
hair identification cases, "Melnikoff repeatedly used an invalid system of hair analysis" which always seemed to
"place defendants at the scenes of Montana's most heinous crimes." Charlie Gillis, Scandal in the Forensic Labs;
Hundreds ol Cascs Undergoing Review in Montana, Nat'l Post, Feb. 1. 2003, at BO1. In People v. Bokin, No.
168461, slip op. (Cal. Super. Ct. May 3. 1999), available at http://www.scientific.org/distribution/archive/ca-v-
bokin.pdf., the Superior Court of California (San Francisco) criticized Alan Keel, then head of the San Francisco
Crime Lab [SFCLY], for his unacccptable degree of prosccution bias. During discovery. Keel "submitted a
lengthy declaration challenging the defense motion |concerning the SFCL's STR validations studies]." Id. at 15.
The court described Keel's opposition as "beyond advocacy - it indicated a critical attitude toward the defense
[unction in a criminal case."” Id. Concepcion Bacasnol's "false testimony" in Bernard Webster's rape case was
"clearly designed to bootstrap the State's case theory." Stephanie Hanes, Ex-crime Lab Chemist's Work Ques-
tioned, Balt. Sun, Feb. 22, 2003, at 1B. DNA cxoncrated Webster in 2002, Sce id. Pamela Fish, a former Chi-
cago Police Department crime lab supervisor. whose false testimony produced several wrongful convictions, al-
ways "offered the opinion most damaging to the defendant." Steve Mills & Maurice Possley, Report Alleges
Crime Lab: Scientist Is Accused of Providing False Testimony, Chi. Trib., Jan. 14, 2001, at 1. According to the
Guy Paul Morin commission report, Canadian forensic scientists involved in his wronglul murder conviction
exhibited a detective-like mentality because they were "too easily prepared to discount evidence which could fa-
vor the defense.” Hon. F. Kaufman C.M, Q.C., The Commission on Proceedings Involving Guy Paul Morin 218
(1998).

n374. Email from Bmcc Moran, Scnior Criminalist, Sactamento County Crime Laboratory. to Brent Tur-
vey. Forensic Expert & Criminal Profiler, Forensic Solutions, LLC (Jan. 16, 2006, 06:08 PST) (on file with au-
thor). Mr. Moran made these comments after reading Brent Turvey and this author's recently published observer
clfect chapter, Sce Craig M. Cooley & Brent Turvey, Obscrver Effects & Examiner Bias: Psychological Influ-
ences on the Forensic Examiner, in Crime Reconstruction 51-83 (W. Jerry Chisum & Brent E. Turvey eds.
2006). Likewise, consider this statement from a DNA analyst: "We're all human ... 1 tried not to let [the detec-
tives' belicf in the suspect's guilt] influence me. But I can't say it never does." Teichroeb, supra note 40 (quoting
Denise Olson, a DNA analyst with the Washington State Patrol crime lab). Olson made (hese remarks after a
colleague detected she misinterpreted the results of a DNA test. Olson originally informed investigators their
prime suspect likely contributed the biological cvidence. Upon review, howcever, Olson's collcaguc discovered
that Olsen's results actually excluded the primary suspect.

n375. Sce gencrally D. Michacl Risinger et al., The Dauber/Kumbho Inplications of Obscrver Elfcets in Fo-
rensic Science: Hidden Problems of Expectation and Suggestion, 90 Cal. L. Rev. 1 (2002). The terms "observer
cffects,” "context cffeets,” or "examincr biascs” all refer to the same phenomenon.
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1376. Paul Kirk and Charles Kingston were on to something forty yvears ago when they wrote: "Subjective
opinions, however well based in personal experience, are still subject to several factors such as ... a mental bias
of which its posscssor may be totally unawarc.” Paul L. Kirk & Charles R. Kingston, Evidence Evaluations and
Problems in General Criminalistics, 9 ). Forensic Sci. 434, 435 (1964) (emphasis added).

n377. See Risinger et al.. supra note 375 at 12.

n378. Sce Ulric Neisscr, Cognilion and Reality: Principles and Implications of Cognitive Psychology 43-45
(1976). In short, cxaminer bias is the "tendency (o resolve ambiguous stimuli in a manner consistent with cxpec-
tations." William C. Thompson, DNA Evidence in the O.). Simpson Trial, 67 U. Colo. L. Rev. 827, 845 (1996).

n379. See Education Report., supra note 356. at 7.

n380. Sce Larry S. Miller, Procedural Bias in Forensic Scicnee Examinations of Human Hair, 11 Law &
Huin. Behav. 157, 158 (1987). For instance. the May 2006 audit report regarding the Houston crime lab noted
that: "It is apparent ... that DNA analysts in many cases tended toward reporting only those reports that, from
their perspective, were 'salc’ in the sense that they were consistent ... with the investigators' cxpectation. This
sometimes neant that analysts suppressed potentially exculpatory ... results in favor of reporting less reliable or
less discriminatory typing results that appeared to reflect an association between the suspect and evidence in the
case." Bromwich, Fifth Report. supra note 163, at 6.

n381. For example, forensic examiners simply do not receive the physical evidence when assigned a new
casc. Rather, mvestigators frequently supplement their forensic cxanimation requests with detailed crime scenc
and invesligalive reports. See Miller. supra note 380, at 158 Douglas Ubelaker & Henry Scammell, Bones: A
Forensic Detective's Casebook 279, 228 (1992). These requests, reports, and communications often convey un-
necessary data about the crime, victims and/or defendants, and what (he requesting investigator expects from the
requested examinations. Simply put, forensic scientists are frequently made privy to "potentially or irrefutably
inculpatory evidence in a case." Saks. supra note 194, at 886. The Office of the Inspector General's Report re-
garding the FBI laboratory identificd various incidents where examiners relicd on domain-irrelevant information
when forming their conclusions. See OIG Report, supra note 373, at 11, 128-29. Likewise. consider Tony Keko's
overturned murder conviction Kcko's wifc, Louise. was murdered in 1991. The County Sheriff and his investi-
gators "belicved that Kcko was guilty. but they did not have cnough cvidence against him to cstablish probable
cause." Keko v. Hingle, 1999 WL 508406, at 1 (E.D. La. July 8, 1999). Afler (heir initial investigation "failed to
reveal new evidence against Keko," investigators hired Dr. Michael West, a controversial forensic dentist, see
Mark Hansen, Out of the Blue, AB.A. J., Feb. 1996, at 50, (o deternmine whether investigators overlooked
physical evidence during the autopsy. See Keko v. Hingle, 1999 WL 508406, at 1. Investigators exhumed
Louise's body fourteen months after burial, and Dr. West examined her corpse with his questionable "blue-light"
technique. Id. at 2 ("Dr. West ... clanned that by shining a 'bluc light' on skin he could identily the prescnce of
human bite marks."). He allegedly discovered a bite mark on Louise's shoulder. Dr. West subsequently informed
investigators that "he nceded dental study models of all of the suspecets in order to attempt to identify Louisc
Keko's atlacker." Id. (emphasis added). However, when investigators met with him in October 1992, "lhey gave
him only |Keko's| dental impressions," and provided him "with information designed to lead him to the conclu-
sion that Keko was the killer|.|" Id. (emphasis added). Not surprisingly, after comparing Keko's bite pattern to
the bitc mark on Louisc's shoulder, Dr. West opined that "indeed and without doubt" the bitc mark on Louisc's
shoulder malched Keko's bite pattern. Id. at 2: see also Keko v. Hingle, 318 F.3d 639, 643 (5th Cir. 2003) (not-
ing that "his report stated that indeed and without doubt' the bite marks he observed on the exhumed body of
Louisc Kcko matched Tony's dental impressions."). Dr. West testified at trial that "indeed and without doubt”
the bite mark on Louise's shoulder matched Keko's bite pattern. "Dr. West's evidence provided the only direct
evidentiary link at trial connecting Keko to the crime." Keko v. Hingle, 318 F.3d 639, 641 n.2 (5th Cir. 2003).
The jury convicted Kcko and the trial judge sentenced him to life in prison. In December 1994, aller serving two
vears of his sentence, a Louisiana district court judge ordered a new trial because prosecutors failed to disclose
the fact that three influcntial forcnsic scicnce organizations discredited Dr. West's bluc-light tcchnique and his
testimony i previous cases. See Keko v. Hingle. 1999 WL 508406, at 1 ("Keko was released from jail and
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granted a new trial based on the court's determination that the prosecution had withheld information regarding
the qualifications of its chief witness, Dr. West."). In November 1996, the district court judge barred Dr. West's
testimony in Kcko's retrial. Steve Cannizaro, Buras Man May Beat Murder Rap Sccond Time, Times-Picayune
(New Orleans, LA). Dec. 21, 1996. Without Dr. West's testimony, prosecutors dismissed all charges on July 27,
1998. Scc also Williamson v. Reynolds, 904 F. Supp. 1529, 1557 (E.D. Okla. 1995) (noting that "crroncous con-
clusions can increase when (he examiner is told which hair sample is from the suspect in (he crime. A precon-
ceived conclusion that questioned hairs and known hairs are from the same individual may affect the examiner's
cvaluation.").

n382. See Risinger et al.. supra note 375, at 48-49.

n383. A "show-up" is an identilication procedure where an cycwitness is presented with a single suspect for
identification. See Technical Working Group for Eyewitness Evidence, U.S. Dep't of Just., Evewitness Evi-
dence: A Guide for Law Enforcement (1999) (discussing the various methods of cyewitness identification).
Judge Nancy Gertner, a Massachusetts [ederal district judge. commented on the concerns surrounding (orensic
evidence "show-ups" in two cases. See United States v. Green, 389 F. Supp. 2d 29 (D. Mass. 2005) (a firearms
casc). United States v. Hines, 55 F. Supp. 2d 62, 69-70 (D. Mass. 1999) (a handwriting casc). Scc also William-
son v. Reynolds, 904 F. Supp. 1529, 1553 (E.D. Okla. 1995) ("Susan Land testified (hat although she hiad hair
samples from many individuals, the only samples she mounted on microscope slides were those from the victim,
Petitioner [Ron Williamson] and [Dennis] Fritz.").

n384. See Gary L. Wells et al., Evewitness Identification Procedures: Recommendations for Lineups and
Photosprecads, 22 L. & Hum. Behav. 603 (1998). As the Supreme Court noted, a show-up raiscs reliability can-
cerns because it is an inherently "suggeslive procedure.” Manson v. Brathwaite, 432 U.S. 98. 107 (1976).

n383. Sce Risinger ct al., supranotc 375, al 48,

n386. Research supports this notion, as researchers in one study discovered 90% of farensic examinations
resulted in an inculpatory [inding. See Joscph L. Pelerson. Steven Mihajlovic & Michacl Gilliland, Forensic
Evidence and the Police 117 (N1J Research Report 1984).

n387. Risinger ct al.. supra natc 375, at 6.

n388. See Cole, supra note 329, at 1060 ("Forensic science ... has remained stubbornly resistant ta even rec-
ognizing that obscrver cffects may be in force."). The lack of awareness is dishearteiung because covert biascs
represent a far greater threat to the forensic science community than do the small percentage of dishonest or
fraudulent forensic examiners.

n389. The first forensic science textbook of which this author is aware to thoroughly discuss the observer
clfcet issuc was recently published by Brent Turvey and this author, Sce Cooley & Turvey, supra note 374, Prior
to this chapter's publication, Keith Inman and Norah Rudin's book represented the most serious discussion of the
tapic. See Inman & Rudin, supra note 195, at 182-89. Professor D. Michael Risinger and his colleagues wrote
the first comprehensive legal article (journal or otherwise) to discuss the observer effect issue in forensic sci-
cnce. Sce Risinger ¢t al., supra note 375.

n390. Scc Am. Soc'y of Crime Lab. Dirs., Laboratory Accreditation Board Manual (2000).

n391. See Itiel E. Dror & David Charlton, Why Experts Make Errors, 56 J. Forensic ldentification 600, 604,
614 (2006) ("This important arca of rescarch has been highly neglected ... This entire arca of rescarch is new in
the forensic sciences and has rarely been considered before.").
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n392. See id.; Ttiel E. Dror et al., Contextual Information Renders Experts Vulnerable to Making Erroneous
Tdentifications, 156 Forensic Sci. Int'l 74 (2006); Tticl E. Dror ct al., When Emotions Get the Betier of Us: The
Effect of Contextual Top-down Processing on Matching Fingerprints, 19 Appl. Cognitive Psych. 799 (2005).

1n393. Dror & Charlton, supra note 391. at 604, 612.

n394. Sce Miller, supra note 380, at 158. A federal district judge commented that the "conventional method
[for hair identification] is subject 1o unintcntional bias among hair examiners.” Williamson v. Reynolds, 904 F.
Supp. 1529, 1557 (E.D. Okla. 1995).

n395. Lucas. supra note 359, at 725 ("Most [orensic scienlists would argue that, regardless of Lhe invesliga-
tive information available, the results from the laboratory cannot change and their objectivity therefore cannot be
challenged.").

n396. Once a forensic examiner is provided irrelevant, vet expectation-inducing, information, the examiner
can consciously (ry to purge this information from his consciousncss, but the irrelevant information has alrcady
embedded itself into the examiner's subconscious. Once embedded, it is anyone's guess how this information
will influcnce the cxaminer's work-product and ultimate conclusion(s). Again, this is why obscrver cffects are so
dangcrous to forcensic scicnce.

n397. For instance, during the Indiana symposium's scientific evidence panel discussion, one of the author's
comnents concerned the forensic comimunity's ignorance or indifference when it came (o acknowledging and
dealing with observer effects. See Cooley, supra note 20, at 82-83. lmmediately after the panel discussiorn. Dr.
Selavka, approached the author and said: "T've never heard of observer effects or examiners biases. However,
cven if these elfects do exist they cannot and do not aflect my interpretations because I'm an objectively (rained
scientist." Personal communication with Dr. Carl M. Selavka (Sept. 9, 2004).

n398. As Judge Gertuer astutely commented: "Identification would be open to far less crilicism il il were
similar to that of photo identification. In other words, using several unidentified writings and then determining if
any of the writings were produced by the same individual.” Uniled Slates v. Hines, 55 F. Supp. 2d 62. 70 n.20
(D. Mass. 1999). Scc also Risinger ct al., supra nolc 375, at 48.

n399. See R. Cook et al., A Model for Case Assessment and Interpretation, 38 Sci. & Just. 151 (1998) (dis-
cussing the "filtcring"” proccss system developed by the United Kingdon's Forensic Science Services). "Doain-
irrelevant” information is information that is unnecessary to render an opinion. For instance, in a rape case, a
fingerprint examiner need not know that DNA analysts linked the prime suspect's DNA to DNA recovered from
the victim's underwear. Likewise, in a firearms homicide. the proseculor's firearms examiner need not know that
five people identified the defendant as the shooter. In both examples, the irrelevant information - the DNA link
and the cyewilness cyidence - significantly increasces the likelihood that obscrver cffects will affect the linger-
print and firearms examiners' conclusions.

n400. Risinger et al., supra note 375, at 45. An "examiner who has no domain-irrelevant information cannot
be influenced by it. An examiner who docs not know what conclusion is hoped for or expecled of her cannot be
affected by those considerations." 1d. As one state court judge recently noted, however, "while ... each of the
above-[mentioned suggestions] would minimize or climinate confirmation bias. there arc of course budgetary ...
considerations." Commonwealth v. Meeks, 2006 WL 2819423, at 18 n.84 (Mass. Super. CL. Sept. 28, 2006). Un-
til the forensic science community is better funded, it is safe to say these suggestions will not be implemented
any (ime soor.



233

Page 78
17 Geo. Mason U. Civ. Rts. L.J. 299, *

1401. Bromwich, Fourth Report, supra note 154, at 35.

1n402. As onc State Supreme Court Justice recently commented. "There are numerous examples [of [orensic
fraud] in the literature|.]" State v. Clifford, 121 P.3d 489, 503 n.4 (Mont. 2005) (Nelson, J., concurring) (refer-
ring to Fred Zain, Ralph Erdmann, and Arnold Mclnikoff). According to forensic cvidence expert, Professor
Paul C. Giannelli, a number of "world-class [abricalors have surfaced" within Lhe forensic science cotmnunity.
Paul C. Giannelli, Fabricated Reports, 16 Crim. Just. 49 (2002). Professor Giannelli's sentiments are shared by
Max Houck, Dircctor of the Forensic Scicnee Initiative at West Virginia University, who says: "For some rca-
son. the forensic sciences have always had their fair sharc of charlatans." Roanc, supra note 35, at 48. Sce gener-
ally Giannelli, supra note 370 (discussing numerous forensic fraud situations).

1403, Sce Ben Schmitt, Man sucs Garden City police over planted prints, Savannah Morning News. June
18, 1998, available at http://old.savannahnow.com/stories/061898/LOCgreensuit. html (noting how Sam A.
Kaminsky, a former Garden City, Georgia police officer, scrved a threc-year sentencce for falsifying fingerprint
evidence). Nelson E. Roth, The New York Slate Police Evidence Tampering Investigation: Report Lo the Honor-
able George Pataki, Governor of the State of New York (1997) (detailing the largest fingerprint fabrication
scandal in United States history); Pat A, Wertheim, Detection of Forged and Fabricated Latent Prints: Historical
Review and Eithical lmplications of the Falsilication of Latent Fingerprint Evidence, 44 J. Forensic Identilication
652 (1994); Boris Geller et al., A Chronological Review of Fingerprint Forgery, 44 J. Forensic Sci. 963 (1999).

n404. Scc Laura Cadiz, Md.-Basecd DNA Lab Fircs Analyst Over Falsilicd Tests, Ball. Sun. Nov. 18, 2004,
at 1A; Worker in Army Lab May Have Falsified DNA Test Result, AP, Aug. 27. 2005.

n405. See Geofltey A. Campbell. Erdmann Faces New Legal Woes: Pathologist Indicted for Perjury in
Texas Murder Trial, 81 AB.A. J. 32 (Nov. 1995) (discussing Ralph Erdmann’s shenanigans).

1406. See Jones v. City of Chicago. 856 F.2d 985, 991 (7th Cir. 1988) ("Police laboratory technician Mary
Furlong ... discovered that [defendant] George Jones had different semen and blood types from the types found
in ... [the viclim's] vagina. Furlong failed to include this information in the lab."); Buckley v. County of DuPage,
1989 WL 64321, at 2 (N.D. 111, June 9, 1989) ("Defendant | Ed] German examined the boots and at first con-
cluded in handwritten notes that plaintiff's boot 'could have at best' made the footprint on the door and that 'an-
other shoc could very well have made the prints.' In his official report he simply concluded that plaintiff's boot
‘could have' made the prints and omitled the remainder of his prior conclusions.") (emphasis added). Crawford v.
Pennsylvania, 2005 WL 2465863, at 1-5 (M.D. Pa. Oct. 6, 2005) (discussing how a Pennsylvania State Police
crime lab chemist “blacked out" exculpatory information [rom her crimne laboratory report): Midkifl. supra nole
321 at 55-60 (discussing Chicago Police Department forensic serologist, Pamela Fish's, willingness to exclude
plainly exculpatory evidence from her lab reports); Roma Khanna, HPD Analysts Avoided Serious Penalty Be-
Torc: 3 Suspendcd at the Crime lab had Earlicr Rcbukes Reducced on Appeal, Hous. Chron., Jan. 8, 2006, at Al
(noting that a Houston crime lab DNA analyst "reported that DNA tests in the 1995 sexual assault case against
Garland Davis were inconclusive when, in fact, they excluded him as a contributor to samples of cvidence from
(he crime scene."). Houston DNA analyst Christy Kim "excluded [Charles Eura Hodge], based on his blood
type. as a potential donor" in a rape case, Bromwich, Fourth Report, supra note 154, at 15, vet "despite these test
results, Kim reported that Hodge could have been a contributor." Steve McVicker & Roma Khanna, HPD Lab
Probc Details Morc Lapscs. Hous. Chron., Jan. 3. 2006, at Al.

nd407. Former FBI metallurgist, Kathleen Lundy, pled guilty to intentionally providing false testimony at a
pretrial hearing regarding her examination of bullet cvidence in a Kentucky murder case. Sce Mark Pitsch, Ex-
FBI Scientist Pleads Guilty, Courier-J., June 18, 2003, at 1B. See also Bromwich, Fourth Report, supra note 154,
at 35-39 (discussing how Christy Kini, a Houston crime lab DNA analyst, knowingly licd during a capital scn-
tencing hearing when she testified that an RFLP test had not been performed: contrary to Kim's claim, she con-
ducted an RFLP test which excluded the capital defendant).
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1408. Bromwich, Fourth Report, supra note 154, at 6 (discussing two cases. one a death penalty case, where
"the [Houston] Crime Lab failed to report potentially exculpatory DNA typing results. In each of these cases, the
DNA Scction oblained very clear RFLP results that did not reflect the presence of the suspect's profile in the
evidence sample, and vet the Crime Lab called the RFLP results 'inconclusive’ in both cases.").

1n409. See Teichroeb, supra note 90 (discussing [orensic scientist John Brown's scientific misconduct).

n410. A Canadian forensic scientist identificd various unscientific and intcllcctually dishoncst laboratory
reporting practices, including: 1) “preparation of reports containing minimal information in order not to give the
‘other side' anumunition for cross-examination"; 2) "reporting of findings without an interpretation on the as-
sumption that if an interpretation is required it can be provided from the witness box"; and 3) "omitting some
significant point [rom a report (o (rap an unsuspecting cross-cxaminer." Lucas. supra nolc 359, at 724.

n411. Sce Bromwich, Fourth Report, supra note 154, at 26-27 (noting that James Bolding, the Houston
crime lab's Serology and DNA Section Chiel, lied about lis level of education during a criminal trial); Jenniler
McMenamin, Police Expert Lied About Credentials; Ballistics Specialist Killed Himself After Being Confronted
With Deceit. Balt. Sun, Mar. 9, 2007, at LA (discussing how a Maryland fircarms cxpert killed himsel( aficr de-
fense attorneys uncovered several instances where he fabricated his academic credentials): Greg Moran, Crimi-
nalist Who Testified on DUTs Falsified Resume; It's Unclear if Cases Will Be Affected. San Diego Union-Trib.,
Mar. 22, 2006, at B1 (discussing how Ray Cole, a veteran criminalist with the San Diego crime lab, falsified his
resume by claiming he had a "Premcdical Studics” degree [rom the University ol California at Berkcley, when
his degree was actually in "Political Science"); Teichroeb, supra note 90 ("It became clear in the mid-'80s that
[Donald K.] Phillips had misrcpresented his credentials. On the witness stand, he'd testificd more than once to
having a chemistry major. In reality. he had majored in agricultural science at Ohio State University.").

n412. Sce OIG Report. supra note 91 (detailing how FBI analyst Jacqueline Blake incompletely processed
control samples and falsified laboratory documents by stating she performed the required tests); William C.
Thompson, Tarnish on the 'Gold Standard:' Understanding Recent Problems in Forensic DNA Testing, The
Champion. Jan.-Fcb. 2006, at 10-16, available at http://www biolorensics.com/articles/Thompson Champion
Tamish.pdf (discussing how a DNA analyst from New York's Chief Medical Examiner's Office reported and tes-
tificd to control tests which were never conducted); Timothy W. Maicr, Federal Judge Slams Fingerprint "Sci-
cnce,” Tnsight on the News, Mar. 18, 2002, at 20 (discussing how a former Wisconsin Statc Police fingerprint
analyst skipped tests but later claimed in reporis he performed the tests); Steve Hart. Expert Roils Slaying Case,
Santa Rosa Press Democrat, May 31, 2004 (noting how a criminalist testified about paint tests that he never
conducted at a preliminary hearing in a double murder casc); Khanna & McVicker, supra note 406, at Al (dis-
cussing how two Houston crime lab examiners concocled results without conducting analyses in four cases);
Hundreds of Drug Cases May Be In Jeopardy; Chemist with DEA in Dallas Reportedly Acknowledged Filing
Falsc Reports, Dallas Morning News, July 19, 1996, at 34A (discussing how a DEA chemist filed [alsc reports
which indicated she conducted tests she never performed).

n413. See Teichroeb, supra note 40 (discussing how Brian Smelser [abricaled a DNA report lo hide the fact
he contaminated three DNA tests with his own DNA).

n414. Sce Ex-crime Lab Technician Admits Stealing Scized Drugs, St. Louis Post-Dispatch, Aug. 6, 2005,
at A12 (discussing how Matthew Barb. a forensic chemist with the Missouri Highway Patrol criine lab, stole
drugs seized from suspects); Barbara Bover & Mark Fazlollah, Former Philadelphia Police Lab Chemist Ar-
rested, Cases Impacted, Phila. Inquirer, Oct. 11, 2006 (discussing how Collcen Brubaker. a [orensic chemist
with the Philadelphia Police crime lab. stole 2,700 pills, which included Oxycontin, Vicodin and Percocet, from
the police laboratory where she worked and then altered the records to cover her tracks): Paul Gustafson, Ex-
crime Lab Employee Sentenced in Coke Thelt. Star Trib. (Minneapolis-St. Paul), July 9, 2005, at 4B (discussing
how David B. Peterson, who was one of three assistant lab directors for the Minnesota Bureau of Criminal Ap-
prchension ("MBCA™), was sentenced to 30 years probation for stcaling cocaine from the MBCA crime lab):
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Anita Hassan, Steve McVicker & Anne Marie Kilday, Impact of Cocaine Thefts from DPS Lab Disputed: DA
Downplays Breach, but Others Say Trust. Integrity of Evidence at Risk, Hous. Chron., Feb. 17, 2007, at Al
(discussing how police arrcsied Jesus Hinojosa Jr., a lab (cchnician with (he Texas Department of Public Safcty
("DPS"), after a DPS investigation revealed he smuggled cocaine out of the DPS crime lab for years and sold it
on the streets); Teichrocb. supra note 90 (describing how Michacl Hoover, a Washington State Patrol crime 1ab
drug analyst, stole heroin from the evidence locker to satis[y his heroin addiction).

nd15. See Charles Finnic, Lab Problems May Affect 1,047 Cascs. L.A. Daily J., Nov. 4, 1994, at 3 (rcport-
ing a police lab technician was suspected of compromising 1,047 casces over a five-year period by conducting
"presumptive” tests on evidence but not following up with a "conclusive" chemical test to determine if the sub-
stance was in fact a narcotic). Phoebe Zerwick, Tainted Evidence? Appeal in 1993 Capital Case Questions
Blood Tests on a Mixed Bag of Clothing. Winston-Salem J., Aug. 29, 2005, at A7 ("But just as his (rial was be-
ginning in 1993, the SBI's blood-spatter expert, Duane Deaver, tested Goode's boots for blood. On the left boot,
his report showed a faint positive result to a screening test. Deaver testificd about a chemical test that was 'posi-
tive for the presence of blood,' without mentioning that he never ran Lhe more specific tests (hat laboratories use
to confirm human blood.").

n416. Jovce Gilchrist iimnediately comes o mind. The Oklahoma Court of Criminal Appeals recenlly over-
tumed Curtis Edward McCarthy's first-degree murder conviction and death sentence because of Gilchrist's mis-
conduct. See McCarty v. State, 114 P.3d 1089 (Okla. Crim. App. 2005). In May 2007, prosecutors refused to re-
try McCarthy and presumed his inmocence afier DNA cvidence from carlicr trials was destroyed. Sce Cheryl
Camp. Convicted Murderer Is Freed In Wake of Tainted Evidence, N.Y. Times. May 22, 2007, at A16.
MecCarthy is the 124th person to be relcased from death row since 1973, Sce The Tnnocence List, at
hup://www.deathpenally info.org/article php?scid=6&did=110 (last visited June 24, 2007).

n417. Sce Teichrocb, supra note 90 (uoting how Donald K. Phillips falsificd a forcnsic report to hide the
[act he improperly sprayed a claw hanuner. which he believed was connected to a homicide, with too much of a
chemical used to detect blood).

n418. Drs. Michael West and Louise Robbins best exemplify this category. See supra note 285 (discussing
‘West and Robbins' rouge nientalitics and unsubstantiated forensic techniques).

n419. Houslon crime lab DNA analysls repeatedly presented misleadingly statistical information in their re-
ports and at trial. However, the question of whether these analysts purposely intended to present misleading and
inaccurale statistical evidence is made murky by the fact "DNA analysts in the Crime Lab ... did not fully under-
stand the scientific basis of calculating frequency estimates from DNA profiles obtained from evidence samples
and that they were not trained in the methods of properly calculating statistics associated with DNA mixture pro-
[iles and partial DNA profilcs." Bromwich, Fourth Report. supra notc 154, at 44-45.

n420. Without question, the most glaring example of this is wheu the FBI attempted to firc Fred Whitchurst
alter Whitehurst exposed problems associated with the FBI crime lab. See John F. Kelly & Phillip K. Wearne.
Tainting Evidence: Inside the Scandals at the FBI Crime Lab (1998). See also Bill Hewitt & Carol Rust, Undone
By DNA; A Whistleblower Exposes Sloppy Work at a Houston Crime Lab, Freeing One Prisoner - and Perhaps
Many More, People, May 19, 2003 at 147 (discussing Elizabeth Johnson's ordeal at the Harris County Medical
Examiner's Office); Ken Raymond & Ed Godfrey, Chemist Quits, Claims Climate of Intimidation; Forensic Ex-
pert was Key in Clearing Innocent Man, Daily Oklahoman {Oklahoma City, OK). Aug. 4, 2001.

n421. Three years ago, Florida Department of Law Enforcement ("FDLE") DNA analyst, John E. Fit7-
patrick. checated on a proficicncy test and was permitted to quictly resign. Florida judges and defense attorncys
became [urious when they learned the FDLE kept Fitzpatrick's scandal a secrel, allowing him to testily in cases
before he resigned. as if nothing happened. The FDLE ultimately reviewed 100 of his cases and offered to pay
Tor an outside lab to retest his work. Sce Rene Stutzman, Judge Rips FDLE Silence in Lab Flap; A Worker's
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Cheating on a Test Could Affect a Seminole Murder Case, Orlando Sentinel, Ang. 3, 2002, at Al. See
McVicker, supra note 133 (describing how Houston crime lab officials only suspended a drug analysts for three
days aller he was caught for a sccond time drylabbing his resulis; the drug analyst was not suspended the [lirst
time he was caught drylabbing his results; crime lab officials also initially refused to review the analyst's prior
cascs); Teichrocb, supra note 353 (describing how a crime lab dircctor was demoted in 1993 for failing to disci-
pline an employee accused of falsilying test resulls).

n422. Sce supra Part LD.

1n423. Keith Inman and Norah Rudin hit the nail on the head when they commented that the "reputation of
the forensic science community has been significantly tarnished" because of these "unethical, unprofessional,
and iminoral acts." Inman & Rudin. supra note 195, al x. Scc also Ramirez v. Statc. 810 So. 2d 836, 853 (Fla.
2001) ("In order to preserve the integrity of the criminal justice system ... particularly in the face of rising na-
tionwide criticism of forensic cvidence in general ... state courts ... must ... cull scientific fiction and junk scicnee
[rom [act."): State v. Clifford, 121 P.3d 489. 503 (Monl. 2005) (Nelson, J.. concurring) (noting how "long-
accepted forensic science evidence has recently received greater public scrutiny not only because the ‘experts'
proffering the evidence were cither astonishingly inept or downright corrupt, but also because of recent scientific
developments such as DNA tests which have revealed (he linitations ol forensic lechniques such as hair idenli-
fication analysis ...") (citation omitted).

n424. Bicber, supra notc 21. at 70.

n425. Sce Cardozo Law School'’s Innocenee Project, http://www.innocenceproject.org/ (last visited Junc 24,
2007). According to the research conducted by Prolessor Samuel Gross and his colleagues, the DNA exonera-
tions represent less than half the total number of exonerations over the past fifteen years. Professor Gross's re-
scarch identified 340 exoncrations between 1989 and 2003 - DNA cleared 144 people. Sce Samucl R. Gross et
al., Exonerations in the United States. 1989 Through 2003, 95 J. Crim. L. & Criminology 523, 523-24 (2005).

1426. Sce generally Wrongly Convicted: Perspectives on Failed Justice (Saundra D. Westervell & John A.
Humphrey eds. 2001).

n427. As onc Judge Gertner recently commented: "Indeed, recent recxaminations of relatively cstablished
forensic testitnony have produced striking results. Saks and Koeller, for example. report that forensic lesling er-
rors were responsible for wrongful convictions in 63% of the 86 DNA Exoneration cases reported by thie Inno-
cence Project at Cardozo Law School.” United Slates v. Green, 405 F. Supp. 2d 104, 109 n.6 (D. Mass. 2005)
(citing Michael J. Saks & Jonathan J. Koehler, The Coming Paradigm Shift in Forensic ldentification Science,
309 Science 892 (Aug. 2005)).

n428. See generally Nat'l Inst. of Just., U.S. Dep't of Just., Convicted By Juries, Exonerated By Science:
Casc Studics In the Use of DNA Evidence To Establish Innocence After Trial (1996).
hutp://www.ncjrs.gov/pdfiiles/dnaevid.pdf (last visited Aug. 5, 2007) (out ol twenly eight erroneous convictions
seven had hair comparison testimony supporting the original conviction); Becky Bohrer, Former Crime-lab
Chief's Cases Under Review, Phila. Inquirer. Dec. 22, 2002, at A9 (discussing how Jimnty Ray Bromgard's
overturned rape conviction stemmed, in large part. on misidentificd hairs); Kevin Cantera, DNA Tearn (o Re-
view Convictions, Salt Lake Trib.. Apr. 3. 2000, at B1 (discussing Timothy Durham's overtumed rape convic-
tion); Criminal Science: The Legacy of Hair Evidence, Dallas Morning News, Mar. 31, 2002, at 18A (discussing
Billy Gregory's and Richard Danziger's overtued rape convictions): Jan Dwyer & Susan Saulny, Hair Evi-
dence in Jogger Case Is Discredited, N.Y. Times, Oct. 25, 2002, at Bl ("Contrary to arguments made by a
prosccutor at two trials m 1990, four strands of hair were never ‘'matched’ to any of the Harlem teenagers accused
of beating and raping a jogger in Central Park."): Ed Godfrey & Diana Baldwin, Exonerated lnmate Freed; Alter
15 Years in Prison, Man Wants to See his Sons, The Daily Oklahoman, May 8, 2001 (discussing Jeffery Todd
Picree's overturned rape conviction): Barbara Hoberock, Some 'Experts’ in Court Lack Expertise. Tulsa World,
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Dec. 7, 2003, at A27 (discussing Calvin Lee Scott's overtumed rape conviction); Justice denied; Though Cleve-
land has Settled Michael Green's Lawsuit. Huge Questions Remain About the System that Convicted Him, Plain
Dealer (Cleveland), June 16, 2004, at B10 (dicussing Michacl Green's overturmed rape conviction); Mike Miller,
Freed Man Awarded $ 2.6M; Jury Faults Nunnery, Cap. Times (Madison, Wis.). Oct. 13, 2000, at 3A; Matt
Pommer, Ex-Inmatc Faces Barricr to Get Cash, Cap. Times, Mar. 29, 2002, at 3A (discussing Anthony Hick's
overlumed rape conviction).

n429. Sce State v. Caldwell. 322 N.W.2d 574, 586 (Minn. 1982) (discussing Roger Caldwell's overturned
murder conviction); Mary Annc Janco, Murder Casc is Formally Dropped: Richard Jackson's Fingerprints Did
Not Match Those Found at the Scene. Phila. Inquirer, Mar. 8, 2000, at B1 (discussing how a misidentified fin-
gemrint led to Richard Jackson's overturned murder conviction); David Weber & Kevin Rothstein, Man Freed
Alter 6 Years; Evidence was Flawed. Boston Herald, Jan. 24. 2004, at 4 (explaining how a misidentificd [inger-
print led to Stephan Cowans' erroneous conviction for attempted murder); Cole, supra note 329 (discussing addi-
tional misidentification and wrongful conviction cascs).

n430. See Baker & Lieberman, supra note 369 (discussing William DePalma's wrongful conviction); ABC
World News Tomnight, Police Faking Fingerprints to Solve Cases (ABC television broadcast Feb. 13, 1994)
(mentioning Shirley Kinge's wrongful arson and burglary convictions which sternmed in large part on fabricated
fingerprints).

n431. Kent Roach, Inquirics mto the Causes of Wrongful Convictions, 35 Crim. L. Bull. 152, 162 (1999)
(discussing Guy Paul Moran's overtumed murder conviction).

1432. See Edwin M. Borchard, Convicting the [nnocent 201 (1932) (discussing Lloyd Prevost's wrongful
conviction).

1433. See Mike Anton, Test Applied to DNA Isn't Always A-OK: A UC livine expert is a formidable foe of
any claim that the growing practice is foolproof, L.A. Times, June 6, 2003, at 2 (noting that Joshia Sutton's
wrongful rape conviclion stemined, in large part. on niscalculated DNA statislics).

n434. Scc Hanes. supra notc 373 (discussing Bernard Webster's overturned rape conviction), Maurice
Possley, Ex-lnmatc Exoncrated of Rapes Trics to Get His Life in Order, Chn. Trib., Junc 29, 2000, at 4 (discuss-
ing Joln Willis' overturned rape conviction): Steve Mills, 4 Cleared in Roscetti Case File Suit, Chi. Trib., Jan.
19,2002, at | (discussing how Pamela Fish's false testimony played a significant role in wrongly convicting four
innocent men of murdering a Chicago medical student); Matier of Investigation of West Virginia Slate Police
Crime Laboratory, Serology Div., 438 S.E.2d 501 (W. Va.1993) (discussing Glen Woodall's overtumed rape
conviction); John Solomon, Conviction Overturned in FBI Scandal, Phila. Tnquirer, May 28, 2003, at A10 (dis-
cussing Anthony E. Bragdon's ovcrturned rape conviction); Rape Verdict Reversed for F.B.I.'s Bad Science.
N.Y. Times, Dec. 15, 2001, at A13 (discussing Carlton Bleau's overturned rape conviction); Teichroeb, supra
note 353 (discussing Chris Boots and Eric Proctor's overturned murder convictions).

nd35. See Ruth Teichroeb, Ordeal In Flawed Drug Case Ts Over; First Sentence To Be Vacated After Errors
By State Crime Lab, Seattle Post-Intelligencer, Sept. 30, 2004, at Al (discussing Kyann Cardwell's overturned
drug conviction).

n436. Scc William Kates, Man Officially Cleared of Murder Charges, AP, Mar. 5, 2007 (discussing how
Roy Brown's overturned murder conviclion resled, in large part, on a misidenlified bite mark), Dave
Wischnowsky, Prison Doors Swing Open; Man Out on Bail; Rape Conviction Overturned, Chi. Trib., Oct. 5,
20006, at 1 (discussing how Bennic Starks' overturned rape conviction rested. in large part. on a misidentified bite
mark); Steve Mills & Jell Coen, 12 Years Behind Bars, Now Juslice at Last, Chi. Trib., Feb. 1, 2005, at [ (nol-
ing how Harold Hill and Daniel Young's overturned rape convictions stemmed, in large part, from a misidenti-
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fied bite mark); Gene Schabath, Man Freed in Second Rape Trial; Jury Finds He Was Wrongly Convicted in '91
Macomb Case, Detroit News, Apr. 9, 2004, at 5D (discussing how Jeffery Moldwan was wrongly convicted for
a 1991 murder because ol a misidentified bite mark); Ege v. Yukins, 380 F. Supp. 2d 852 (E.D. Mich. 2005)
(vacating murder conviction due to unreliable bite mark identification), aff'd Ege v. Yukins, 2007 WL 1191911
(6th Cir. Apr. 24, 2007).

n437. See Maurice Possley, Bad Laboratory Blood Analysis Took 17 Years of His Life; Texas Man Exon-
crated in Rape Case, Chi. Trib., Dec. 21. 2004, at 1 (discussing Brandon Moon's overtumned rape conviction).

n438. See Kimn Smith, Expert Testimony Sways Parole Board to Release Woman Jailed for Five Years,
Odessa American (Odessa, Tex.), Nov. 25, 1998 (discussing Sonia Casey's arson conviction); Woman Acquitted
in Mother's 1996 Slaying, Augusta Chron. (Ga.), Jan. 29, 2000 (discussing how a jury acquitted Shelia Bryant o
murdering her mother after she was initially convicted of setting a car on fire which killed her mother; Bryant's
original conviction was premiisc on unsubstantiated burn pattern testimony).

n439. See Earmarked for Rough Justice, Yorkshire Post (Leads, United Kingdom), Sept. 29, 2004 (noting
how Mark Dallagher's overtumed murder conviction stenuned, in large part, on a misidentificd carprint).

n440. See Borchard, supra note 432, at 28-31 (discussing how William Broughton was wrongly convicted
of mailing an obscene letter in 1900 because a handwriting expert erred when he linked the obscene letter to
Broughton's handwriting); Fredric Thomas, Milcstoncs in Forensic Scicnec, in Forensic Science: Scicnlific In-
vestigation in Criminal Justice 65-66 (1975) (discussing how Alfred Dreyfus was falsely convicted of espionage
duc to a handwriting cxpert's crror).

n441. See William R. Levesque, Review Of Baby's Death Frees Father, St. Petersburg Times, Nov. 21,
2002, at 1A (discussing how a wncdical examiner's mistakes led (o John Peel's wrong(ul manslaughter convic-
tion); Anthony Coarossi & Pamela J. Johnson, Man Convicted of Murder is Free After Judge Rules that Autopsy
Was Flawed, Orlando Sentinel, Aug. 29, 2004 (discussing how a flawed autopsy led to Alan Yurko's wrongful
murder conviction), Greg Moran. Man Freed Alter Doubt Shed on Conviction Files Claim, San Dicgo Union-
Trib., Feb. 9, 2005, at 1 (discussing Kenneth Marsh's wrongful murder conviction); Souter v. Jones, 395 F.3d
577 (6th Cir. 2005) (petitioner was ablc to cstablish he was "actually innocent” of sccond degree murder when
three physicians, who testificd at trial, recanted their crroncous medico-legal testimony).

n442. See Hugo Adam Bedau & Michael L. Radelet. Miscarriages of Justice in Potentially Capital Cases, 40
Stan. L. Rev. 21 (1987) (listing morc than a dozcn cascs where misinterpreted causcs of death played a substan-
tial role in wrongly convicting an imnocent person).

n443. See Roger Parlo[l. Triple Jeopardy: A Story ol (he Law at its Besl - and Worst 227-30 (1996) (dis-
cussing how an Arizona forensic chemist provided misleading chromatography testimony and how the chemist's
deceptive testimony played a significant role in convicting John Henry Knapp of capital murder).

n444. See Cooley. supra note 23, at 440 (discussing Dale Johnston's wrongful capital conviction).

n445. Sce id. at 437-39 (discussing Madison Hobley and John Knapp's wrong(ul capital convictions); sce
also Scott Gold & Lianne Hart, Inmate Freed After 17 Years on Death Row, L.A. Times, Oct. 7, 2004, at A14
(discussing Emcst Willis' wrongful capital conviction).

nd46. See id. at 435-36 (dicussing Ron Williamson, Charles Fain, Rudolph Holton, and Robert Miller's
wrong(ul capilal convictions).



239

Page 84
17 Geo. Mason U. Civ. Rts. L.J. 299, *

n447. See id. at 437 (discussing Ray Krone and Greg Wihoit's wrongful capital convictions).

n448. Sce id. at 439 (discussing Gary Nelson's wrong[ul capital murder conviction): sce also Miller v. Pate.
386 U.S. 1, 6 (1967) (capital petitioner's death sentence and conviction are overtumed because the State pre-
sented knowingly falsc forensic cvidence).

nd49. See id. at 439 (discussing Charles Stielow's wrongful capital conviction.); Julian S. Hatcher et al.,
Fircanns Investigation, Identification, and Evidence 5 (1957).

In one case in New England a man was actually convicted and sentenced to death but afterward given a new
trial and acquitled when a member of a revolver club became interested in the case and developed the fact that in
spite of the magnifying glass and micrometer, the "expert" in this case had failed to notice that the bullet had six
grooves whereas the defendant's gun only had five. Id.

nd50. See David Heath & Hal Berton, Portland Lawyer Released in Probe of Spain Bombing; U.S. Officials
Ongce Called His Fingerprint Clear Match, But Focus Now Shifls (o Algerian, Scattle Times, May 21, 2004, at
Al (discussing how a misidentified fingerprint resulted in Brandon Mayfield's wrongful armrest in connection to
the Madrid, Spain train bombing in 2004); Carol Henderson-Garcia, Expert Witness Malpractice: A Solution to
the Problem of the Negligent Expert Witness, 12 Miss. C. L. Rev. 39, 54-33 (1991) (discussing cases where mis-
identificd fingcrprints led Lo innocent people being wrongly accused of scrious offenscs): James E. Starrs, More
Saltimbancos on the Loose? Fingerprint Experts Caught in a World of Error, 12 Sci. Sleuthing Newsl. 1, 1
(1988) (discussing Michacl Cooper's wrongful arrest for scrial rape); James W. Garner, Infallibility of Finger-
Print Evidence, 11 J. Crim. L. & Criminology 275 (1911) (noting how a misidentified [ingerprint nearly led (o a
man being convicted as a recidivist); Stephen Grey, Yard in Fingerprint Blunder, Sunday Times (London), Apr.
10, 1997 (discussing how Andrew Chiory was wrongly charged with robbery in London based on a misidenti-
fied fingerprint).

n451. Sce Baker & Licberman, supra note 369 (discussing Ricky Ross' wrong(ul arrest for scrial murder).

n4352. Sce Thomas Frisbic & Randy Garret. Victims of Justice 48 (1998) (discussing how Stephen Buckley
was wrongly accuscd of killing a child in suburban Chicago duc to an mcorrectly identificd shoc print).

nd33. See Ellen O'Brien, From DNA to Police Dogs, Evidence Theories Abound, Boston Globe, Jan. 22,
1999, at Al (discussing how Edmund Burke was wrongly accused ol murder because of a misidentified bite
mark); Chase Squires, Man Cleared of Killing Settles Suit, St. Petersburg Times, Jan. 23, 2003 (discussing how
Dalc Davis was wrongly accuscd of murdering a ninc-ycar-old girl when two forcnsic dentists misidentificd a
bite mark on the viclim's body). Amolsch v. Warnick, 1999 Mich. App. LEXIS 1725 (Mich. CL. App Apr. 27,
1999) (discussing how Ricky Amolsch was wrongly accused of murder when a forensic dentist misidentified a
bitc mark); Otcro v. Warnick, 614 N.W.2d 177 (Mich. App. 2000) (discussing how Anthony Otcro was wrongly
accused of murder and sexual assault due (o a misidentified bite mark).

nd34. See Anne Sake, Terri is Free and Vindicated, But Triumph is Bittersweet, News & Observer (Raleigh,
N.C.), Nov. 22, 1998 (discussing how crroncous burn pattern (estimony led police to charge Terri Hinson with
purposely starting a fire which resulted in the death of her seventeen-inonth-old child); Matt Archbold &
Stephanic Doster, D.A. Drops All Charges Against Son in Fatal Fire, Phila. Inquircr, Dee. 21, 1999, at AO1 (dis-
cussing how Paul Camiolo was wrongly accused of starling a fire which took his mother and father's hives).

n4353. Sce Andrew Jacobs, Assistant Coroner Fired After Revised Finding, N.Y. Times, Dec. 11, 2002, at
B3 (discussing how a medical examiner's erroneous cause of death resulted in James Andros being falsely ac-
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cused of murdering his wife); Reno v. Chung, 559 N.W.2d 308 (Mich. Ct. App. 1996) (discussing how a flawed
autopsy report resulted in Kenneth Reno being falsely charged with double murder).

n456. See Phoebe Zerwick, Mixed Results; Forensics, Right or Wrong, Often lmpresses Jurors, Winston-
Salem J.. Aug. 29, 2003, at Al (discussing Rex Penland's conviction and death sentence); Roma Khanna &
Steve McVicker, HPD Lab Troubles Predate DNA Tesling; Experts' Review Finds a Pattern of Problems in
1980s Studies of Blood Samples. Hous. Chron., Dec. 18, 2005, at Al (discussing several cases from the 1980s
which have drawn great criticism duc to the poor quality of forensic work on cach casc): Roma Khaima & Steve
McVicker, Fingers Pointed at HPD Crime Lab in Death Row Casc, Hous. Chron.. Apr. 24, 2003, at Al (discuss-
ing Anibal Garcia Roussean's conviction and death sentence); Editorial, Choosing Life in a Death Penalty State;
A Question of Innocence, Birmingham News, Nov. 9, 2005 (discussing Anthony Hinton's conviction and death
SCNICTICE).

n457. See Lori Urs, Commonwealth v. Joscph ODell: Truth and Justice or Confusc the Courts? The DNA
Conlroversy, 25 New Eng, J. Crim. & Civ. Conlinement 331 (1999) (discussing Joseph O'Dell's conviction,
death sentence, and execution); Furman, supra note 368, at 54-69 (discussing Malcom Rent Johnson's convic-
tion, death sentence, and exceution); Forensic Fraud (A&E television broadcast Dee. 2, 2002) (discussing Odell
Bames' conviclion, death senlence. and execulion); Steve Mills, Texas May Have Pul lnnocent Man to Death,
Panel Told; Nobody Would Listen, Lawyer. Expert Say, Chi. Trib., Apr. 20, 2003, at 7 (discussing Todd Wil-
lingham's conviction, death sentence, and execution). For many, the final nail in capital punishment's coffin was
supposcd (o be hammered in when posthumcrous DNA results from Roger Coleman's casc proved his inno-
cence. Virginia executed Coleman in 1992 for Wanda McCoy's 1981 murder. Coleman always claimed his inno-
cence. Sce John Tucker, May God Have Merey: A True Story of Crime and Punishment (1997) (discussing
Roger Coleman's (rial and execulion); Coleman v. Thompson, 504 U.S. 188. 189 (1992) (Blackmun, J.. dissent-
ing) ("Coleman has now produced substantial evidence that he may be innocent of the crime for which he was
sentenced to dic."). The author of this Article cven intimated Coleman was innocent and wrongly cxceuted in a
previous article. See Cooley, supra nole 23, at 409-10. As Justice Scalia recently cominented, "Coleman's case
became a rallving point for abolitionists, who hoped it would offer what they consider the Holy Grail: proof
froma test wbc that an innocent person had been executed.™ Kansas v. Marsh, 126 S.CL. 2516, 2533 (2006)
(Scalia, J., concurring) (citation omitted). In short, Coleman "became the poster-child for the abolitionist lobby."
Td. DNA tests performed in 2006, however, supported Coleman's guilt. See Glenn Frankel, Burden of Proof,
‘Wash. Post, May 14, 2006, at W8; James Dao, DNA Ties Man Executed in '92 to the Murder He Denied, N.Y.
Times, Jan. 13. 2006, at A14.

n438. Scc Hanes, supra notc 373 (discussing how an incompetent crime lab cxaminer's crrors played a sig-
nilicant role in Bernard Webster's wrongful rape conviclion); Maurice Possley. Bad Laboratory Blood Analysis
Took 17 Years of His Life; Texas Man Exonerated in Rape Case, Chi. Trib., Dec. 21, 2004, at 1 (discussing how
an incompetent scrologist's testimony led to Brandon Moon's wrongful rape conviction); Mark Gillispic. Experts
Fault Job Done by Police Lab Tech, Boss, Plain Dealer (Cleveland), June 16, 2004. at Al (discussing how -
competence led to Michael Green's wrongful rape conviction).

n459. See Editorial, Check Please, The Daily Oklahoman, Jan. 26, 2007 (noting how the Oklahoma City
Council agreed to pay Jeffery Todd Pierce $ 4 million for being wrongly incarcerated for fifteen years; Joyce
Gilchrist playcd a significant rolc in his wrongful rape conviction); Joc Milicia, Crimc Lab Audit Reveals Poor
Work: No Jury Mislead. AP. Feb. 17, 2007 (noling how Michael Green was awarded $ 1.6 million aller a Cleve-
land crime lab analyst provided faulty forensic testimony which played a significant role in his wrongful rape
conviction): 2nd Man Scttles Suit for Wrong[ul Jailing, Chi. Trib.. Dec. 12, 2006, at 3 (discussing how the City
of Chicago agreed to pay Calvin Ollins $ 1.5 million and Marcellius Bradford $ 900,000 after Pamela Fish, a
former City of Chicago crime lab analyst. falsified reports which played a role in their wrongful murder convic-
tions): Henry Schustcr & Terry Frieden, Lawyer Wrongly Arresicd in Bombing: 'We Lived in 1984," CNN.com.
Nov. 29, 2006, at www.cnn.com/2006/LAW/11/29/mayfield suit/index.html (noting how the Department of Jus-
tice agreed to pay Brandon Mayficld $ 2 million after the FBI misidentificd a fingerprint which resulted in his
wrong(ul arrest for the Madrid, Spain (rain bombing in 2004) (last visited May 15, 2007); Maurice Possley &
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Gary Washburn, City Will Pay $ 9 million in False Jailing: DNA Test Freed Man In Rape Case After 11 Years,,
Chi. Trib., Jan. 28, 2000, at | (discussing how the City of Chicago agreed to pay LaFonso Rollins $ 9 million to
scitle his wrongful rape conviction lawsuil; the Chicago crime lab playced a significant role in his wrong(ul con-
viction); Arizona: $ 3 Million For Exoneration, N.Y. Times, Sept. 29, 2005, at A31 (noting that the City of
Phocnix will pay Ray Kronc $ 3 million, while Maricopa County agreed to pay him $ 1.4 million, for their part
in his wrong(ul murder conviction); Bruce Nichols, Will Crimme Lab Wrongs be Righted? Despite Many Faulty
Tests in Houston, Only Two Have Been Freed. Dallas Moming News, Feb. 22, 2006, at 1A ("|Houston| officials
cstimatc the lab mess could cost the city as much as § 10 million."). To date, the Statc of West Virginia has paid
at Icast § 6.5 million to scttle lawsuits attributable to Fred Zain. Glen Woodall, for instance, reccived a $ 1 mil-
lion settlement for his wrongful rape conviction. See Martha Bryson Hodel, Witness For the Prosecution on
Trial; Chemist Chiarged With Years of Fraud, Chi. Trib., Sept. 4, 2001, at 9. Bexar County, Texas paid Gilbert
Alcjandro $ 250,000 for his 1990 wrongful rape conviction, while Jack Warren Davis, who was accused of mur-
dering a teacher, settled a $ 10 million lawsuit for $ 600,000. Again, "both men were convicted largely on the
basis of Mr. Zain's testimony." David McLemore, Discredited Serologist Fred Zain Dies of Cancer at 52, Dallas
Morning News, Dec. 4. 2002, at 29A.

n460. Email from Mark Acrec, Forensic Examiner and Former FBI Fingerprint Examincr, APEX Consult-
ing, LLC, to Brent Turvey, Forensic Examiner and Criminal Profiler, Forensic Solutions, LLC (Jan. 9. 2006,
07:15 PST) (on file with author).

n461. Dr. Sclavka conceded this pomt during our pancl discussion: "1n our nation, most of the cxaminations
for forensic purposes of fingerprinting and guns are performed by law enforcement officers, who were hired for
onc thing but becamce an ¢xpert in another ... Many of them arc not from accredited organizations.” Sclavka, su-
pra note 72, at 74. See, e.g.. BIS Report, supra note 43, al 8 (noling that "forty-one percent of laboratories indi-
cated they use technicians in DNA testing, a step that calls for personnel with less training and experience to ex-
aminc garments and to sclect stains that will likely yicld scientific results that may help to resolve a critical qucs-
tion in the case") (emphasis added): Moenssens. supra note 370, at 5 ("Most of the witnesses who teslily as ex-
perts for the prosecution are not truly scientists, but better fit the label of 'technicians.").

1462. See Hammond Bambhart Dictionary of Science 72 (st ed. 1986).

n463. Scc Paul L. Kirk, The Standardization of Criminological Nomenclature, 38 J. Crim. L. & Criminol-
ogy 165. 166 (1947) ("a technician is understood 1o be a person who is incapable of domg independent work but
is skilled in the routine performance of laboratory operations according to a predetermined routine established
and supervised by others."); Robert F. Borkenstein, The Administration of a Forensic Scicnce Laboratory, in Fo-
rensic Science: Scienlific Investigation in Criminal Justice 259 (Joseph L. Peterson ed. 1975) ("Technicians per-
form completely standardized 'cookbook' procedures under the complete supervision of the examiner. Techni-
cians should ncver be responsible for intcrpretation.”). Two forensic scicntists do an excellent job differentiating
between the skills and mindset of a technician and a scientist:

Although sophisticated instrmmentation is now routinely employed in forensic analysis, and the technical com-
plexity of the examinations performed continues to increase, this is not our main concern. A reasonably trained
technician can reliably perform a competent instrumental analysis; advanced degrees are not need for this aspect
of the work. It is the mlerprelation of the data from those coinplex examinations (hal increasingly requires a
complete and subtle understanding of the principles underlying the instrumentation, and the impact of many lay-
crs of clectronics, hardware, and sofiware on the (inal data. And, preciscly because the laboratory work has be-
come so refimed, the questions regarding forensic evidence must shift to the areas of logical inference, statistical
probabilities, and subtle interpretive issues ... The diverse and distinctive nature of the problem presented by fo-
rensic casework requires an cducational specialization, and at a high level.
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Inman & Rudin, supra note 195, at 304-05.

n464. Paul L. Kirk. The Interrelationship of Law and Scicnce, 13 Buff. L. Rev. 393, 394 (1964). Scc also
Moenssens, supra note 370, at 3-6 (claiming techinicians "have only a superficial understanding of what the in-
strument rcally docs, and how the rcad-out is gencrated."). More specifically, as onc forensic critic explamed:
"Just because [DNA technician] can exiract DNA doesn'l mean (hey can think through problems." Teichroeb.
supra note 40 (quoting Edward Blake, a California-based forensic scientist).

1463, For cxample, Jacqueline Blake. the now discredited FBT DNA analyst. "scemed (o have a difficult
time with simple math." OIG Report. supra note 91. at 40.

1466. See Roma Khanna & Steve McVicker. HPD Lab Troubles Predate DNA Testing: Experts' Review
Finds a Pattern of Problems in 1980s Studies of Blood Samples, Hous. Chron., Dec. 18, 2005, at A1 (describing
Houston crime lab scrologist David Kaufman's scrological testimony during Alphonsc Norris Jr.'s 1985 scxual
assault case; as one serological and DNA expert noted: "Either he is a very poor communicator or he doesn't un-
derstand the technical issues involved ... It's hard to know exactly what the problem is, but clearly, his testimony
is inaccurate.").

nd67. See Thornton & Peterson. supra note 245, at 14. For examples of this fundamental error, see Pete
Shellem, Who Killed Edna Laughman?, Patriot-News, June 1. 2003, at AQ1 (discussing Janice Roadcap's incor-
rect untested assumptions and how they played a significant role in Barry Laughman's crroncous murder convic-
tion); Ex parte Mowbray, 943 S.W.2d 461 (Tex. Crim. App. 1996) (discussing Dusty Hesskew's incorrect un-
tested assumption regarding suspected blood cvidence and how it ultimately led to Susan Mowbray's wrongful
murder conviction). See also Bob Banla. Austin Blood Expert's Work Criticized in Case Overturned on Appeal,
Austin American-Statesman, Jan. 15, 1996, at B1 (discussing Mowbray's case); Watkins v. Miller, 92 F. Supp.
2d 824, 827 (S.D. Ind. 2000) (discussing how a forensic scrologist's incorrect and untested assumption about her
blood test results played a significant factor in the district judge's decision to vacate Jerry Watkins' murder con-
viction).

n468. Reconstructionists and bloodstain analysts often confuse this critical distinction. See Inman & Rudin,
supra notc 195, at 180.

1n469. Joln |. Thornton, Courts ol Law v. Courts ol Science: A Forensic Scientist's Reaction (o DauberL, 1
Shepard's Expert & Sci. Evid. Q. 475, 484-85 (1997) ("I find that many forensic scientists, even those who are
cntirely competent in their profession, have an exceedingly poor grasp of what constitutes the scientific method
... [My experience| has convinced me that many, perhaps even most, forensic scientists are not just inattentive to
the scientific method, but ignorant.") (emphasis added).

n470. For instance, "prior to 2004, the |Houston| Crime Lab's SOPs did not require firearms examiners to
take photographs, makce drawings, or otherwisc document their obscrvations that formn the basis for their conclu-
sion|.|" Bromwich, First Report, supra note 147, at 68.

nd71. See Moenssens, supra note 370, at 7.

n472. A 1989 informal study carried out by Joseph Peterson and John Murdock accentuates the incompe-
tency problem. The study's primary objective "was to cngage in preliminary ficld work to define with greater
clarily the range of ethical problems [acing Lhe field." The most pressing issue concerned "Lhe problem ol in-
competency." See Peterson & Murdock, supra note 355, at 751; See also Kirk, supra note 205, at 111 ("Too
many criminalists arc still being (rained by working in a crime laboratory under more cxpericnced but some-
times unscientific persons."); Charles M. Wilson, Crime Detection Laboratories in the United States, in Forensic
Science: Scientific Investigation in Criminal Justice 102 (Joseph L. Peterson ed. 1975) ("In the United States,
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the training of crime laboratory specialists leaves much to be desired. So does the quality of work."); James W.
Osterburg, A Commentary on Issues of Importance in the Study of Investigation and Criminalistics, 11 J. Foren-
sic Sci. 261, 266 (1966) ("Rarcly ... arc any of these [[ingerprint cxaminers] trained as scientists.").

n473. Sce supra Part TLE.5.

nd74. For instance, none of the analysts who worked in the Houston crime lab's discredited DNA Unit were
qualificd by education and (raining to perform the dutics and responsibilitics of their jobs. Sce Lisc Olscn &
Roma Khanna, DNA Lab Analysts Unqualilicd: Review Finds Educaton, Training Lacking, Hous. Chron., Sept.
7, 2003, at 1. When independent investigators audited Texas Department of Public Safety crimes labs in 2003,
investigators discovered that an unacceptable number of DNA analysts did not know how to interpret simple
DNA results. Sce Steve McVicker, More DPS Labs Flawed; DNA Testing Woes Across State Threaten Thou-
sands of Cases, Hous. Chron., Mar. 28, 2004, at A1. Forensic chemist, Concepcion Bacasnot, who played a sig-
nificant role in Bernard Webster's wrongful rape conviction, sce Hanes, supra notc 373, "left the [Baltimore
County crime lab] ... four months after acknowledging she did not understand the science of her forensic Lests
and that her blood work in a death-penalty case was 'worthless." Stephanie Hanes, Chemist Quit Crime Lab Job
After Hearing, Papers Show; She Acknowledged Report Was 'Worthless' in 1987, Balt. Sun, Mar. 19, 2003, at
1B (emphasis added). When independent scientists reviewed Karla Carmichael's (a DNA analyst for the Forl
‘Worth Police Department's crime lab) work product and proficiency tests results, they "expressed 'serious con-
cerns' about her training, forensic knowledge and laboratory practices." Deanna Boyd, Scientist At Crime Lab Is
Fired, Ft. Worlh Star-Telegram, Apr. 22, 2003, at 1. A Washington Statc Patrol o[ficial, who reviewed (he work
of embattled forensic scientist Amold Melnikoff. suggested the agency should fire Melnikoff for incompetence.
The Statc Patrol reviewed 100 cascs completed by Mclnikoff between 1996 and 2002 and found that his drug
analysis work did not meet prolessional standards. See Firing Urged [or Forensic Scientist. Spokesman Rev.
(Spokane, WA), Sept. 10, 2003, at B1. Mistakes found in Ranae Houtz's (a DNA analyst for the Pennsylvania
Statc Police crime lab) casc work forced the Pennsylvania State Police to ask Pennsylvania prosccutors to re-
view nearly 500 criminal cases. The State Police began questioning Houtz's work in September 2002 when she
committed errors in an annual proficiency test. Her ongoing casework was then examined, revealing errors in at
Icast four cascs. Scc Romy Varghese. Crime Lab Worker's Errors Could Affect Cases. Morning Call (Allen-
town, PA), June 30, 2003, at Al. Glen David Adams, the forensic serologist from the Texas Department of Pub-
lic Safety crime lab, whose errors played a substantial role in Brandon Moon's wrongful rape conviction, re-
ceived a D in his college serology course at Texas Tech University and faced a "significant backlog" of cases
duc (o his incompeience. Sec Tammy Fonce-Olivas, Moon Evidence Flaw Spurs Statc Inquiry evidenee. El Paso
Times, Jan. 22, 2005, at 1A. Joseph Serowik (a forensic serologist with the Cleveland Police Department crime
lab) was the forensic examiner whosc crrors led to Michacl Green's wrongful rape conviction. Max Houck, a
well-respected and former FBI [orensic examiner. reviewed Serowik's work and testiony in Green's case.
Houck concluded "Serowik demonstrated a fundamental lack of knowledge about conducting forensic hair ex-
aminations ... Mr. Scrowik was allowed to conduct hair examinations without proper cducation, (raining, super-
vision, or protocols ... He conducted these examinations in numerous cases, repeatedly made the same mistakes,
and did not seek any training by qualified experts in forensic hair examinations." Gillispie, supra note 458.

n475. Thomton & Peterson, supra note 245, at 15.

n476. Sce Saks & Kochler, supra note 427, at 893 ("In normal scicnee, academically gifted students receive
Tour or more years of docloral (raining where much of the socializalion into Lhe culture of science lakes place.
This culture emphasizes methodological rigor, openness, and cautious interpretation of data."); Jeffrey D.
Kovac, Science, Law, and the Ethics of Expertise, 67 Term L. Rev. 397. 398 (2000) ("A scientist is generally
expected to have eamed a doctorate from a reputable university, although a scientist with lesser academic cre-
dentials can certainly be recognized through outstanding research.").

n477. See Lawrence Kobilinsky & Francis X. Sheehan, The Desirability of a Ph.D. Program in Forensic
Scienee, 20 J. Forensic Sci. 706, 707 (1984). Charles A. Lindquist, Criminalistics Education and the Rolc of the
Criminalistics Educator. 7 Forensic Sci. Rev. 61, 64 (1995) ("While some have gone on to earn advanced de-
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grees, possession of such a degree is usually not characteristic of the laboratory criminalist."). In percentage
terms, 96% of forensic positions are held by persons with a bachelor's degree (or less), while 3% have master's
degrees, and 1% have PhDs. Sec Kenncth G. Furton ct al., What Educational Background do Crime Laboratory
Directors Require from Applicants?. 44 ). Forensic Sci. 128 (1999).

n478. "Allhough the American Society of Crime Laboratory Directors ... lists a bachelor's degree with sci-
ence courses as a 'desirable’ qualification for firearm examiners, it does not list it as 'essential."" United States v.
Montciro., 407 F. Supp. 2d 351. 373 (D. Mass. 2006). Scc also United States v. Lewis, 220 F. Supp. 2d 548, 553
(S.D. W. Va. 2003) ("Mr. Cawley [the government's handwriting expert] docs not possess a college or masters
degree in forensic science, but is currently working toward completing his degree requirements for a B.S. in per-
sonnel labor relations."); Status Report, supra note 25, at 2 ("Forensic services in the disciplines of ... latent
prints, questioned documnents, and crime scene investigation may ... be provided ... by a unit composed of sworn
law enforcement personnel who may or may not have scientific training.").

1479. Inmnan & Rudin, supra note 195, at 303.

1480. Sce Nat'l Inst. of Just., Forensic Scicnces: Review of Status and Nceds (Feb. 1999), available at
http://www.ncjrs.gov/pdftiles1/173412.pdf (urging the development of educational standards); Lindquist, supra
note 477, at 67 ("No standardized curriculum exists within graduate [or undergraduate] criminalistics pro-
grams."). Tt must be noted that progress has been made in this area with the recent publication of a report drafted
by the Council on Forensic Science Education. Scc Education Report. supra note 356.

n481. Scc Furton, supra notc 477.

n482. Thornton & Peterson, supra note 243, at 15. Many undergraduate programs entitled "forensic science"
arc often mislcading. These programs “provide only a general curriculum most appropriatc for an overview or
introduction to forensic science i the broadest sense. Rarely are they combined with a rigorous plivsical science
curriculum, including laboratory work." Inman & Rudin, supra note 195, at 302. Additionally, biology and
chemistry majors generally have had little, if any, exposure to the [icld of forensic science or criniinalistics. Scce
Bamett, supra note 360, at 6.

n483. Scc David L. Gricve, The Identification Process: SWGFAST and the Scarch for Science, 50 J. Foren-
sic Identilication 145, 148 (2000); Raymond D. Rawson, Identification From Bile Marks: The Scientilic Status
of Bite Mark Comparisons, in 2 Modern Scientific Evidence: The Law And Science Of Expert Testimony § 24-
2.2.1 at 175 (David L. Faigman ct. al.. cds. 1997) ("Disagreements [among forensic dentists] also may reflect the
lack of training in rigorous scientific method on the part of dental school.").

n484. See Lindquist, supra note 477, at 412.

1485, According to forensic cvidence scholar and former (ingerprint examiner Prolessor Andrca
Moenssens, it has been

[his] impression that in recent years, unlike in my day. new [riction ridge impression cxaminers arc not Lrained
as well in the 'basics' - the fundamentals of the identification of friction ridge impressions - as they were in the
past. It sceus to me that, today, the focus is much morc on the "how to do it" aspects - on ACE-V mcthodology -
than on a study ol the development of [ricion ridge Lheory through the years. We all need to re-educale our-
selves about the fundamentals.
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Andrea A. Moenssens, Court Challenges to Friction Ridge Impression Evidence-How Long Will They Last?, at
http://www.forensic-evidence.com/site/ID/Friction TD 405.html (last visited June 20, 2007). Fingerprint exam-
iner David Gricve reinforees Professor Mocnssens' position by acknowledging it is "too well cstablished" there

re "examiners performing identification functions who are not qualified and proficient." David L. Grieve, The
Tdentification Process: Traditions in Training, 40 J. Forensic Identification 195, 196 (1990). Allan Bayle, the
United Kingdom's leading fingerprint expert, was asked to review the Scotlish Criminal Record Office's
("SCRQO") fingerprint unit after the SCRO misidentified prints in Shirley McKie and Mark Sinclair's cases. Ac-
cording to Baylc and a member of the Intcrnational Association of Identification, the SCRO uscd "slip-shod”
standards for identifying fingerprints. Specifically, Bayle said that of all the SCRO fingerprint identifications he
evaluated, "nol one" was adequalte enough to warrant adnissibility at trial. Bayle added: "The standards at other

Scottish bureaus are very good but in the SCRO they are so poor. There should be an overhaul done by an inde-
pendent (cam. They are lacking their basic training," Liam McDougall, Scottish Print Burcau 'Still Cannot Be
Tmsted'; Despite Official Praise Independent Expert Damns Continued Bad Practice, Sunday Herald (London),
Mar. 20, 20035, at 5 (emphasis added). With respect to medicolegal death investigators and forensic pathologists,
according 1o [orensic pathologist Dr. Cyril Wecht: "[As] we jump to the end of the twenticth century ... [we] find
medicolegal |death investigations| being badly bungled because the officials in charge are negligent, incompe-
tent or simply unqualificd in dealing with important and sophisticated forensic scientific questions." Cyril
Wecht, Legal Medicine and Forensic Science: Paramelers of Utilization in Criminal Cases. 34 Duq. L. Rev. 797,
798-99 (1996). With respect to arson or bum pattern experts: "The debate over whether fire patterns could be re-
liably interpreted has simmered over a number of years. The major problem has been a serious lack of high-level
rescarch. The entire arson ficld has a low Ievel of qualification. Tn the typical casc. an arson investigator is a fire
officer with a very limited technical education. Unlike some other areas of forensic science, fire pattem research
was rarely funded, and educational programs were limited to in-service training of fire personnel.” Vincent
Brannigan & Josc Torcro, The expert's new clothes: Arson 'scicnce’ after Kumho Tire, Fire Chicl, July 1. 1999,
at 60.

n486. "Malhematical analysis is even more necessary for interpreting (he significance of each fact (hat is
elicited relative to the evidence." Kirk, supra note 205, at 111; see also Inman & Rudin, supra note 193, at 302
("Now, more than cver, the onslaught of technology obligates the criminalist to draw on a strong background in
the physical sciences, including an understanding of statistics and logic."); Thomton & Petersorn, supra note 245,
at 24 ("Behind every opinion rendered by a forensic scientist there is a statistical basis. We may not know what
that basis is, and we may have no feasible means of developing an understanding of that basis, but it is futile to
deny Lhat onc cxists."). A slatistical basis "provides ... an cvaluation of the likclihood that his (estimony reflects
the truth, rather than his personal belief or bias." Kirk & Kingston, supra note 317, at 437.

n487. "Slalislicians are not criminalists and do not understand Lhe specilic character of Lhe requiremnents of
this field, while criminalists equally do not understand statistics, and do not know how to use them construc-
tively." Kirk & Kingston, supra note 317, at 435. The "plain fact is that cxperts widely usc statistics and prob-
abilities testimony without proper validation of the underlying data. Most forensic experts who use these statis-
tics have no idea of how the calculations were made, and are not statisticians themselves." Moenssens, supra
notc 370, at 19.

n488. "Discussions with criminalists of the concept of probability will generally reveal the fact that their
ideas of it arc vaguc, and have little in common with modern concepts of the subject.” Kirk & Kingston, supra
nole 317, at 436. See also Charles E. O'Hare & James W. Osterburg. Criminalistics: The Application of the
Physical Sciences to the Detection of Crime, 41 J. Crim. L. & Criminology 1, 120-21 (1950) ("The extension of
the principles of mathematical probability to the frequency of occurrences of characteristics of physical cvidence
is not a sitnple matier.").

1489. The NIJ's recent report on forensic education recommends undcrgraduates (ake at least onc statistics
course, which is a step in the right direction. See Education Report, supra note 356, at 13. The lack of statistical
cducalion is disconcerting becausc without a concrete understanding of "the statistical principles involved, the
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unwary witness can be led into making statements that he cannot properly uphold. especially in the matter of
claiming inordinately high probability figures.” Kirk & Kingston, supra note 317, at 437. For example,

in one murder casc. misusc of statistical rcasoning produced the argument that the chances that a particular gun
was Lhe murder weapon were several hundred (o one, because it was a revolver ralher (han a pistol. it had six
lands and grooves and a right-hand twist, and it was of a particular caliber. The interdependence of several of the
variables was disregarded, as was the fact that fircarms with these exact class characteristics could be very plen-
tiful. In the abscnce of actual identification of the weapon as having fired the fatal bullet, such an argument
could lead to an unjust conviction.

Kirk, supra note 205, at 112. Many recent cases support this contention. See Roma Khanna & Steve McVicker,
HPD Lab Troubles Predatc DNA Testing; Experts' Review Finds a Pattcrn of Problems in 1980s Studics of
Blood Samples. Hous. Chron., Dec. 18. 2005, at Al (discussing Charles Lee Hawkins' 1988 rape case and how a
Houston crime lab serologist "botched his |serological| stats in a Tudicrous way ... excluding large numbers of
people who could have contributed to that sample"): Cooley. supra note 20. at 427-28 (listing additional cascs).

nd90. When Josiah Sutton was convicted of rape in 1998, a Houston crime lab DNA analyst testified from a
report stating that Sutton's DNA profile "can be expected to occur in 1 out of 694,000 people among the black
population” in the United Statcs. The DNA analysls grossly miscalculated the statistics. Indcpendent forensic
scientists determined that the DNA in Sutton's case matched one out of eight black people, not one out of ap-
proximately 700,000. The DNA analyst may have been a bit ill-prepared with the statistics because her statistical
training consisted of only a two-week Lraining course sponsored by the company which sold the DNA kit (o the
Houston crime lab. See Adam Liptak, You Think DNA Evidence Is Foolproof? Try Again, N.Y. Times, Mar.
16,2003, at A5, In cssence, most forensic practitioners arce "lay persons” when it comes to calculating complex
slatistics. As one researcher noted, "A large body of research on slatistical reasoning suggests that |lay persons|
have poor intuitions when it comes to reasoning with statistics in general and forensic science statistics in par-
ticular." Jonathan Kochler, The Psychology of Numbers in (he Courtroom: How to Make DNA-Maich Statistics
Seem Impressive or Insufficient, 74 S. Cal. L. Rev. 1275, 1279-80 (2001).

n491. Beth Daley, Casc Against Courtroom Scicnce, Toronto Star, July 18, 2004, at Al4 (quoting Univ. of
Cal. at Haslings Law Professor, David Faigman); see also C.R. Kingston & P.L. Kirtk, The Use of Stalistics in
Criminalistics, 55 ). Crim. L. & Criminology 514, 515 (1964) ("In the majority of cases, the 'estimate of the
situation’ is obtaimed through an intuitive cvaluation based upon past expericnce - not only onc's owi experience,
but often also that obtained indirectly from the study of olhers' combimed experience.").

1492, This could not be further froin the truth, as "no proponent of the intuitive approach can scriously and
validly argue that probability is not involved in their decision making processes, and that the surest answers are
to be attainted through statistically gathered data and the weighing of uncertaintics. The intuitive approach is in
fact a statistical approach based on experience without quantilative explicitness." Fong, supra note 371, at 384.
See also O'Hare & Osterburg, supra note 221, at 66 ("Although the fingerprint expert looks upon his conclusions
as being based on common sense supported by experience, he is, nevertheless, groping toward the idea of prob-
ability.").

nd93. See supra note 239 (listing several examples). In the end, as John Thornton wrote: "To master statisti-
cal mnodels (o cxplain much of our evidence may be a slow, reluctant march through enemy territory, but we
must begin to plan for that campaign." John I. Thomton, The Statistical Paradigm v. Everything Else, 42 J. Fo-
rensic Sci. 758 (1997).

nd94, See Inman & Rudin, supra note 195, at 274 ("Most scientists possess notoriously poor ... technical
wriling skills.").
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nd95. For instance, Guy Paul Morin's wrongful murder conviction in Canada can be attributed in part to fo-
rensic scieniists who "failed to commmunicate accurately the limitations of their findings to ... the Court." Kent
Roach, Inquiring into the Causes of Wrongful Convictions, 35 Crim. L. Bull. 152, 162-63 (1999). Some forensic
cxaniiners simply refuse to write intclligible reports so a defense expert, or anyonc clsc for that matter, cannot
verify the accuracy of their work. For instance. alter FBI examiner Michael Malone testified in Augustine
Delgado Pere7's kidnapping and homicide case, the Department of Justice issued a memo criticizing Malone's
reporting style. Malone rebutted by arguing that his reports "'could have been written in hicroglyphics,' adding
that he wrote them for himsclf. so he could testify in court, not for other scicntists who might review his work 20
vears after the fact." Freedberg. supra note 304. The 2002 audit of the Houston crime lab revealed that lab ana-
lysts had a tendency to report statistics for hair evidence only for the defendant's race. See Steve McVicker &
Roma Khanna, Case Get 2nd Look after Lab Missteps. DNA Work, Police Tactics in Question, Hous. Chron.,
May 4, 2003, at 1. When FBI forensic experts reviewed several of Joyce Gilchrist's (the now discredited Okla-
homa City crime lab scrologist) cascs, they "noted Gilchrist's laboratory notes frequently were incomplete or in-
adequate[.]" Gilchrist v. Citty, 173 Fed. Appx. 673. 680 (10th Cir. 2006). Similarly. an "unclear and ambiguous"
FBI DNA report allowed Jovce Gilchrist to falsely claim that the FB1's DNA tests in Alfred Brian Mitchell's
capital murder casc were inconclusive and did not rule out the possibility Mitchell deposited the semen and
sperm recovered [rom the victim. See Mitchell v. Ward, 150 F. Supp. 2d 1194, 1123, 1126 (W.D. Okla. 1999).
The FBI's DNA examinations, however, unequivocally excluded Mitchell as a possible donor of the sperm or
semen. The FBI even communicated this information to Gilclirist a vear before slie testified. 1d. at 1126 ("Overa
vear before Petitioner was (ried and convicled of rape and anal sodomy, Agent Vick's DNA testing revealed hat
Petitioner's DNA was not present on the samples tested.") (emphasis in original). The FBI's DNA analyst admit-
ted, however, "that there [was] no way to tell from his report that: 1) he obtained no DNA profile results from
the rectal swabs; 2) he obtaincd no DNA profile results unlike the victim for the vaginal swabs: and 3) he ob-
tained no DNA profile results unlike the victim or Taylor for the panties." Id. The DNA analyst also "testified
that it is clear from the report provided to the defense that Mitchell's DNA was not revealed in the FBI testing.”
1d. at 1126 1.46. In short, (the FBI's terse DNA report [ailed (o adequately inform Mitchell's attorneys (hat all
DNA tests excluded Mitchell as a possible donor of the semen and sperm. Id. at 1126 n.45 ("the defense was not
awarc that the FBI's DNA testing revealed the critical fact that Mitchell's DNA was not present on the samples
tested."). Moreover, the report was so "unclear and ambiguous" that another DNA expert failed to realize, like
defense counsel. that all the FBI's DNA tests excluded Mitchell. Id. at 1127; see also Mitchell v. Gibson, 262
F.3d 1036, 1063 (10th Cir. 2001) ("The laboratory performed DNA testing on these items and prepared a report,
which was couched in convoluted language that did not clearly recite the test results.”). The Tenth Cireuit va-
cated Mitchell's death sentence in part because of Gilchrist's false testimony. See Mitchell v. Gibson, 262 F.3d
1036, 1063-66 (10th Cir. 2001). The Florida Supreme Court overturned Gerald D. Murray's first degree murder
conviclion and death sentence in part because "(here was a general sloppiness in documenting the [forensic] lesls
which even the analyst admitted was below the standards normally accepted." Murray v. State, 838 So. 2d 1073,
1081 (Fla. 2002). As the Florida Supreme Court explained: "Because of the clerical crrors and the below-
standard documentation and paperwork, other experts who were retained by the defense were unable (o ade-
quately review the test results since necessary portions of the documentation were missing." Id. Finally, the
Ninth Circuit Court of Appeals cominented that the California Department of Justice serologist. who provided
critical testimony at Herman Atkins' rape trial, disclosed a lab report which "lacked specificity and was arguably
misleading," and he "was not as forthcoming in explaining information as he should have been." Atkins v.
County of Riverside, 151 Fed. Appx. 501, 506 (9th Cir. 2005). The serologist's testimony and "misleading" lab
report playcd a role in Atkins' wrongful rape conviction. Sec Fred Dickey. Worst-Case Scenario; The Story of
Herman Atkins' Years Imprisoned as an Innocent Man Might Scare the Hell Out of You. It Should, L. A. Times,
Junc 25, 2000, at 16.

n496. For instance, in the Office of the Inspector General's report on the FBI's DNA laboratory, auditors
“determined that certain protocols lacked comprehensive guidance on notctaking methods." OIG Reportl. supra
note 91, atv.

1497, As (he OIG report noled, it is "especially important that all stall members have a comprehensive and
consistent understanding of how Lo record information as they complele their work. since Examiners draw (heir
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conclusions and testify in court based upon the work of the Serologists and PCR biologists as reflected in the
case file documentation.” Td.

n498. United States v. Monteiro. 407 F. Supp. 2d 351, 373 (D. Mass. 2006).

1n499. For inslance. (he author's brother and sister are elementary and middle school teachers in Pennsyl-
vania. Before school districts could hire them, they were required to take and pass a state teacher certification
cxamination. Likewisc. many statcs require beauticians or hairdressers to be certificd before they may work in a
beauty salon. If tcachers and hairdresscrs arc required o undergo certification (esting, surcly forensic practitio-
ners should also be required to take and pass some sort of national or state certification examination.

n500. See State v. Quintana. 103 P.3d 168, 170 (Utah Ci. App. 2004) (Thome, J., concurring) ("Most evi-
dence points to a lack of consistent training of |fingerprint| examiners and an absence of any nationally recog-
nized standard to cnsurc that cxamincrs arce cquipped to perform the tasks expected of them."). For instance,
what skill(s) must a non-science police officer develop m order {o delermine whether two [ingerprints match or
whether a particular firearm discharged a specific bullet? Non-science police officers, however, are the very
people who [ill the many identiflication technician positions within forensic identification units across the coun-
try. For vears, however, people have been plugged into these positions simply because the position(s) needed
filling. Crime lab administrators rarely considered their scientific background and whether they were competent.
See Calvin Goddard, The Unexpected in Firearms Identification, 2 J. Forensic Sci. 57, 57 (1956) ("the average
practitioner of this scicnec is a law-cnlorceinent olficer who has been assigned his task not becausce of any espe-
cial interest on his part in arms and ammunition, or a desire to become exceptionally familiar with these, but be-
causc the job was vacant and he was the handicst man available to fill it."). For instance, as noted, BPD adminis-
trators used (he BPD's [ingerprint unit as a dumping ground for "misfit" officers for years. Accordingly. BPD
administrators rarely considered the officer's competency (or lack thereof) in fingerprinting before they trans-
ferred him or her to the fingerprint unit. See Mulvihill & Richardson, supra note 120,

n301. See Inman & Rudin, supra note 195, at 308-09 (discussing the history of certification in forensic sci-
cnce).

n502. Sce Lucas, supra note 339, at 724 ("the competence of the forensic scicntist, at lcast in theory, is de-
termined by the judge, who decides whether the scicntist is to be considered an expert witness, and by the jury,
who decide whelher to believe the testimony."). Under the Federal Rules of Evidence:

If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or
to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or educa-
tion, may (cstily thercto in the form of an opinion or otherwisc, if 1) the (estimony is bascd upon sufficicnt facts
or data, 2) the testimony is the product of reliable principles and methods, and 3) the witness has applied the
principles and methods reliably to the facts of the casc.

Fed. R. Evid. 702. Thus, before an expert can testify, the district judge must make a threshold determination
whether the witness is "qualificd as an cxpert by knowledge. skill, experience. training, or cducation.” Id.

n503. Peterson & Murdock, supra notc 355, at 750-51. Consider a Michigan trial judge's qucstions to a
DNA analyst lo determine whether (he DNA analyst's unil was cotupetent:

Q: Do you folks know what you're doing?
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A: Yes, we do.

Q: Are you good at it?
A Yes, we are.

Q: In your opinion?

A:Yecs.

Wallace v. Bell, 387 F. Supp. 2d 728. 733 (E.D. Mich. 2003). The federal district judge in this federal habeas
case granted the petitioner's writ of habceas corpus because it was the trial judge who called the DNA analyst to
the stand during the middle of the trial. The trial judge called the DNA analyst to the stand when she was in
court obscrving the testimony of her "protege.” Id. at 734, Doubting whether the DNA analyst's subordinate per-
suasively lestilied, Lhe Lrial judge took it upon himself to demonstrate to the jury that the Delroit crime lab's
DNA Unit was in fact competent. To accomplish this, the trial judge asked the supervising DNA analyst to take
the stand and asked her the above-mentioned questions. Because the "questions by the trial judge, in the pres-
ence of the jury, could only be interpreted as bolstering the |prosecution's] evidence." the federal district judge
concluded that the trial judge violated petitioner’s clearly established constitutional right to be tried by an impar-
tial judge. Id. at 737.

n504. As the First Circuit recently commented: "As our references to the ample precedents indicate, this is
far from the first casc where the failure of defense counscl to use [forensic] experts in preparation for trial was
the basis for a finding of ine[lective assislance of counsel.” Dugas v. Coplan. 428 F.3d 317, 332 n.21 (1st Cir.
2005) (holding trial counsel ineffective for failing to retain an arson expert and for failing to adequately "study
up" on arson investigation); Richey v. Mitchell. 395 F.3d 660, 684-85 (6th Cir. 2005) (granting habcas relicl (o
death sentenced petitioner, in part, because trial counsel was grossly ineffective in dealing with the scientific
evidence presented at petitioner's trial), rev'd on procedural grounds, Bradshaw v. Richey, 546 U.S. 74 (2005);
Solfar v. Drelke, 368 F.3d 441, 476 (5th Cir. 2004) (granting habcas relic( to a capitally sentenced petitioner be-
cause trial counsel failed to secure an easily securable "ballistics" expert).

n505. For instance. according lo the (past) President of the American Academy ol Forensic Science
("AAFS") Graham R. Jones:

Defense lawyers have also become more critical and aggressive in challenging forensic evidence and are more
willing to hire qualified forensic experts to assist them. At one time challenges of to forensic science evidence
were based largely on non-scientific issucs and the legal admissibility of the cvidence. Now, increasingly, the
scientific validity and reliability of every major forensic science discipline is being challenged. Even the reliabil-
ity of fingerprinting, previously accepted with little comment, has recently undergoue a major challenge in the
courts and conlinues Lo be challenged.

Graham R. Jones, President's Editorial - The Changing Practices of Forensic Science. 47 J. Forensic Sci. 437
(2002). Ronald L. Singer, another past President of the AAFS, echoed a similar comment: "Tn criminal trials, the
prosecution can no longer call expert witnesses to the stand and expect them to go unchallenged, and more and
morc defensc attormeys are utilizing experts not only to review what has alrcady been done, but also to delve into
areas not addressed by the state." Ronald L. Singer, President's Message, Acad. News: Am. Acad. Forensic Sci.
May-Junc 2004, at 1. The current statc of affairs regarding the defensc bar's full-throttlc approach to attacking
lorensic examiners and evidence is not eulirely unexpected, especially when one considers (he pervasive short-
comings and lack of reforms in forensic science over the past four decades. James W. Osterburg, a preeminent
Torensic scholar during the middle of the 20th century. actually forcsaw such a day where the defense bar would
have more than enough ammunition to expose the inadequacies of forensic science. writing: "Unless measures
are taken to correct pervasive shortcomings in many areas of criminalistics, the day is not far off when the legal
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profession will become sufficiently sophisticated in science to make cross-examination a justifiably harrowing
experience." Osterburg, supra note 472, at 269.

n306. United States v. Green, 405 F. Supp. 2d 104, 116 (D. Mass. 2005).

n507. Peterson el al.. supra note 321, at 26 (noling ihe dearth of blind proficiency testing in the forensic sci-
ence community); Green, 405 F. Supp. 2d at 109 ("The government's proffered expert, Sergeant Detective
O'Shea. has worked in the Boston Police ballistics unit for scven ycars... . O'Shea has never received proficicncy
testing from any ncutral enlity.").

n508. The numerous overtumed convictions where forensic evidence played a significant role clearly sup-
port this claim. See supra Part IL A 4. Had prosecutors re-evaluated these fingerprint. bite mark, shoe print, or
firearms identifications, they presumably could have averted a miscarriage of justice.

n509. The overturned conviction cases support (his claims as well. In mauy ol these cases, defense counsel
failed to challenge the prosecution's forensic evidence. See, e.g., Wilhoit v. State, 816 P.2d 545 (Okla. Crim.
App. 1991) (overturning Greg Wilhoit's conviction and death sentence because defense counscel failed (o use a
bite mark expert hired by Wilhoit's family to rebut the prosecution's bite mark expert); Ex parte Abrams, 2006
WL 825775 at 1 (Tex. Crim. App. Mar. 29. 2006) (overturning defendant's murder conviction because trial
counsel "failed to request notice of the State's expert witnesses, failed to voir dire the State's police witness, and
[ailed to challenge her qualifications as an expert wilness."). In some instances. inadequate unding prevented
trial counsel from effectively challenging the prosecution's forensic experts and evidence. See, e.g., Williamson
v. Reynolds, 904 F. Supp. 1529, 1561 (E.D. Okla. 1995).

n510. See United States v. Starzecpyzel, 880 F. Supp. 1027, 1029 (1995) (analogizing handwriting experts
to harbor pilots who lcarn by expericnce).

n511. Consider the March 2004 harbor boat tragedy in Baltimore, Maryland. The entire country, along with
the harbor pilot community, immediately knew (hat something went drastically wrong. See Rex Bowman, 3
from Virginia Remain Missing: Baltimore Harbor Boat with 25 People Aboard Flipped Over Saturday, Rich.
Times-Dispatch, Mar. 9, 2004, at AL

n512. See D. Michael Risinger & Michael J. Saks, Science and Nonscience in the Courts: Daubert Meets
Handwriting Identification Expertise, 82 Towa L. Rev. 21, 33-34 (1996); Jonakait. supra note 247, at 851; Black,
supra nolc 342, at 634.

n513. Liptak, supra notc 490 (quoting Stcphen B. Bright, Dircctor of the Southem Center for Human
Rights).

n514. Scc People v. Knox, 459 N.E.2d 1077, 1082 (Ill. App. Ct. 1984) (Stouder. J.. dissenting) ("I do not
believe that Officer Ganda's 3 week training course in New York qualified him as an expert in blood spatter-
ing."); Commonwealth v. Miller, 532 A.2d 1186, 1189 (Pa. Super. Ct. 1987) (holding that a two day course on
administering field sobriety tests does not make a police officer an expert on the effects of alcohol levels in the
blood).

n513. In their crime laboratory treatisc, Kirk and Bradford scoffed at the notion that cxamincrs can acquire
the requisite knowledge by merely atiending "short" or "correspondence"” courses. See Kirk & Bradlord. supra
note 56, at 58.
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1n516. Telephone Interview with Brent Turvey, Forensic Examiner & Criminal Profile, Forensic Solutions,
LLC (Oct. 8, 2005).

n517. James Osterburg and Charles O'Hara expressed their frustration with law enforcement's vain desire to
oversimplify complex forensic concepts and procedurcs a half century ago:

The student entering the ficld of scicntific crimne detection finds himscll confronted by an odd assortment of
texts. Most of these are popularizations which explain away the dilficultics of subject matter in terins ol facile
analogies. The most serious works are optimistically written with a view to making a scientist out of a detective;
but here again, the road to a true understanding of the principles of criminalistics is blocked by the necessity for
oversimplification. A [ew texts meet squarcly the major problem: To make a detective out of a scicnce student,
i.e., to develop from the scientist the scientific investigator of crime, by showing how the principles and tech-
niques which he has studicd can be applicd to the peculiar problems of cxaminer cluc materials.

O'Hara & Oslerburg, supra note 221, at x. A prime example of the oversimplification mindsct can be wimessed
in the fire investigation field. For years, arson experts investigated suspicious fires by simply looking for certain
burn patterns, which they believed were indicative of arson. See Maurice Possley, Arson Myths Fuel Errors; De-
bunked Theories Plague Fire Probes, Lead to Wrongful Arrests, Prosecutions, Chi. Trib., Oct. 18, 2004, at |
(discussing scveral cascs where defendants were unjustly convicted or charged because of misinterpreted burn
patterns). After years of research, however, (non-law enforcement) fire science engineers debunked these bum
pattern techniquces as myths. As a result, arson investigation is much more complex than thirty or cven twenty
years ago. As one arson invesligator explained: "When 1 slarted doing fire mvesligations, it was a lot easier. The
longer I do it, the less 1 know. It used to be really simple - if you had a certain condition, it was automatic." 1d.
(quoting Alan Clark) (cmphasis added). Likewisc, an ATF fire expert said this about today's firc mvestigators:
“"Basically, the job Lhey've chosen to do is far more difficult than (hey Lhought it was." Id. (quoling Jack Maloo-
ley, an ATF agent in Chicago). Furthermore, when the National Fire Protection Association published the first
scicntifically developed firc investigation manual, fire investigators across the country vehemently protested. As
John DeHaan, one of the nation's top fire scientists. noted: "It basically is fear ... This was something that could
not be easily dismissed. There were many complaints from both the private and public sector. They didn't like
hearing the s-word-scicnce." Id. (quoting John DcHaan). Likewise, according to Professor Mocnssens, carly fin-
gerprint experts oversimplified the [ingerprinting process [or non-science invesligators:

The bulk of the |early| law enforcement users ol [riclion ridge Lrace evidence were Lrained on Lhe job by others
who came before them, and who had been trained in the same manner. That's the way it happened with the first
pupils ol Scrgeant Kenueth Ferricr of New Scotland Yard when Ferrier met them at the St. Louis World's Fair in
1904 and agreed to instruct them in "fingerprinting." These pupils were not scientists. and their students were
not scientists. But the beauty and immense diversity of the friction ridge patterns was so self-evident that the in-
dividuality and difference of all patterns to be found on human fingers and thumbs - one of the premises on
which "fingerprinting" was based - appeared to be beyond doubt. Without understanding the biology on which it
was based, examiners of the ridge patterns had no difficulty accepting the premise of individuality of all prints.

Moenssens, supra note 485.
n318. Saks, supra note 217, at 1091.

n519. See Julie Jolmson-McGrath, Wilness (or the Prosecution: Science Versus Crime in Twentieth-Century
America, 22 Legal Stud. F. 183, 183 (1998).
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n520. Id. at 183-84.

n521.1d. at 184.

n522.1d.

n323.1d.

n524.1d.

n525. Johnson, supra notc 519, at 184.
n326. 1d. at 186.

n327. 1d. at 183-84.

n528. Id. at 186; see also Lawrence Fleischer. Thomas E. Dewey and Earl Warren: The Rise of the Twenli-
eth Century Urban Prosecutor, 28 Cal. W. L. Rev. 1 (1991-92).

n529.Td. at 184,
n530. Id.
n331. Johnson, supra note 519, at 192.

1532. Early 20th century legal and medical journals are filled with lamentations of juries' refusal to ac-
knowledge scientific circumstantial evidence. See Hubert Winston Smith, Components of Proof in Legal Pro-
ccedings. 51 Yale L.J. 537 (1942).

n533. Jennifcr L. Mnookin, Fingerprint Evidence In An Age of DNA Profiling, 67 Brook. L. Rev. 13, 38
(2001).

n334. Johnson-McGrath, supra note 519, at 186-87.
n335. 1d. at 192-93.

n536. Legal scholars have been very crilical of jurors [or quile some time. See S. Stewarl Whitehouse. Trial
by Jury, As Tt is and As Tt Should Be, 31 Alb. L.J. 504 (1885); William L. Foster, Expert Testimony: Prevalent
Complaints and Proposed Remedics, 11 Harv. L. Rev. 169 (1897): Learned Hand, Historical and Practical Con-
siderations Regarding Expert Testimony, 15 Harv. L. Rev. 40 (1901).

n537. Johnson-McGrath. supra notc 519, at 193.

n538. See generally Gregory N. Derry, What Science is And How It Works (2002).



253

Page 98
17 Geo. Mason U. Civ. Rts. L.J. 299, *

n539. See supra Part 11.D.5 (discussing this misconception).

n540. Johnson-McGrath. supra notc 519, at 191 ("All scicntific evidence is therclore circumstantial evi-
dence, and in our culture we have traditionally been reluctant to convict a person of a serious crime solely on
circumstantial cvidence.”).

n341. See Luke S. May, Crime's Nemesis 13 (1936) ("Through it is woven the web of circumstantial evi-
dence that has been known to defeat the end of justice."); Johnson-McGrath, supra note 519. at 191 ("All scien-
tific evidence is ... circumstantial evidence. and in our culture we have traditionally been reluctant (o convict a
person of a serious crime solely on circumstantial evidence.").

n542. See Apprendi v. New Jersey. 530 U.S. 466, 477 (2000) (finding that a criminal defendant is entitled to
"a jury determination that he is guilty of every element of the crime with which he is charged, bevond a reason-
ablc doubt™).

n343. Consider these comments from a forensic examiner who testified as to the probability of common
origin:

Some prosceuting attorneys greet with intolerance conclusions which can cstablish only roughly cstimated de-
grees ol probabilities. The author was accosled by an enraged prosecutor in the hallway outside the courtroom
after delivering an opinion which established only a probability of common origin. In tones reflecting outraged
disappointment, he demanded, "Why can't you say that the paint (froin the defendant's car) came from the vic-
tims (auto forced ofl highway into river resulting in the drowning of two occupants) when | tell you where (he
paints come from.,"

Fong, supra notc 371, 381-82.

n344. May, supra note 341, at 15 ("Unimpeachable physical evidence avoids the pitfalls of circumstantial
cvideuce, or hearsay, and bogus confessions.").

n545. See Johnson-McGrath, supra note 519, at 192.

n546. See Simon A. Cole, Grandfathering Evidence: Fingerprint Adnissibility Ruliugs from Jennings Lo
Llera Plaza and Back Again, 41 Am, Crim. L. Rev. 1189, 1197-98 (2004). In terms of fingerprinting, for exam-
ple, fingerprint cxaminers were not required to know the biology behind friction ride development-all they
needed (o know was (hat no two [ingerprints could be alike. See Moenssens, supra note 485. L[ fingerprint exain-
iners did not concern themselves with fingerprinting's biological aspects. jurors surely were not going to be pre-
sented with this information. Sce id.

n347. Sce United States v. Crisp, 324 F.3d 261, 277 (4th Cir. 2003) (Michacl, J., disscnting) ("Fingerprint-
ing ... rosc in popularity becausc the prints could be taken and analyzed quickly by thosc with little training or
experience”).

n348. As one fingerprint text explained:
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The testimony of a finger print expert is not subject to contradiction by another finger print expert, for the rea-
son that the print is from the person; while in cases of testimony by handwriting experts there is always a possi-
bility of contradiction. because the identification of handwriting is mercly the opinion of a person who has made
a study of detecting similarities in the formation of letters; and another expert, who is just as competent, might
not agree with the conclusions of the first expert, thus giving causc for doubt.

Frederick Kulne, The Finger Print Instructor iv (1917). Sce also Hatcher, supra note 449. at 18 ("The work of
[Calvin] Goddard and his associatcs has advanced the science of fircarms ideutification to the point where such
knowledge and equipment is available that the court can always assure itself of the services of an expert who is
in a position to give the court and jury FACTS rather than OPTNIONS.") (emphasis in original).

n549. See May, supra note 541, at 41 ("Obviously, the human element is far from perfect as a means of
proof. Scicncc is fashioning supplementary tools from which the clement of crror has been climinated almost cn-
lirely.").

n550. Alfred Alan Lewis & Herbert Leon MacDonnell Lewis, The Evidence Never Lics: The Cascbook of a
Modem Sherlock Holmes (1984). In short. "by invoking science's cultural authority and alleged objectivity. sci-
entists sought to transubstantiate opinion into fact." Johnson-McGrath, supra note 519, at 193. See also State v.
Quintana, 103 P.3d 168, 171 (Utah Ct. App. 2004) (Thorne, .. concurring) (noting that "we have adopted a cul-
tural assumption that a govcrnment represcntative's asscriion that a defcndant's fmgerprint was found at a crime
scene is an infallible fact, and not merely the examiner's opinion").

n551. Consider the [ollowing passage [rom a 1935 [ireans lextbook:

In general, ambition and hard work are far more important (han academic training. Experience and gun knowl-
edge are certainly valuable but are not absolutely essential. Most Firearms Identification Experts were gun
cranks before (heir appointment. Natural intelligence and cleverness arc, however, imnperative. Common sense
will do more in the long run than a Doctor of Philosophy Degree. A certain knowledge of microscopy is essen-
tial but can be picked up as onc gocs along.

Hatcher, supra note 449, at 262.
n552. See supra Part [1.E.1 (discussing the subjective and intuitive nature of forensic examinations).
n553. Fong. supra note 371, at 384 (emphasis added).

N3554. Sce generally Mitchell, supra note 319; Henry Morton Robinson, Science versus Crime (1935); May,
supra note 541; Julius Grant, Science For the Prosecution (1941); Jurgen Thorwald, The Marks of Cain (1965);
Jurgen Thorwald, Dead Men Tell Tales (1966).

n555. See William G. Eckert, Introduction to Forensic Science 53 (2d ed. 1996) ("Many of the early crimi-
nalists were police officers and detectives with varied backgrounds. Many lacked formal training and relied
upon on-the-job training from a supcrvisor. They oftecn worked in arcas such as latent print cxamination, docu-
ment examination, firearms, photography. and crime scene sketching."); Joseph E. Serhant. The Admissibility of
Ballistics in Evidence, 2 Am. J. Police Sci. 202, 202-03 (193 1) ("When criminal detection by this device was
first aticmpted, the testimony offcred did not take the form of scicntific study. and crude mcans of comparison
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were resorted to in analyses often based upon no better qualification than the personzl experiences of a witness
having limited acquaintance with the handling of firearms.").

n356. The oversimplification of science in forensic science is still evident today. Consider the following
comment about the ACE-V technique from a former FBI fingerprint examiner: "ACE-V is a clever little acro-
nym and (hat's about iL. It's an oversimplified concept packaged and sold as science. I use ACE-V when I make a
determination about the freshness of produce that I want to buy in the grocery store. It ain't rocket science. Heck
for that matter it isn't scicnce cither!" E-mail from Mark Acree to Brent Turvey (Jan. 9. 2006) (on file with au-
thor) (cmphasis added).

n557. See Jurgen Thorwald, Crime and Science 115 (1966) ("[The] real value of [forensic] findings ... was
as a basis [or cliciting a confcssion."): Johnson-McGrath, supra note 519, at 197 ("Popular cducation in scicntific
crime detection also made it possible for police and prosecutors to threaten suspects with scientific evidence and
attempt to convince them to confess and plead guilty, to avoid the time and expensc of a trial."); Charles E.
O'Hare & James W. Osterburg. Criminalistics: The Application ol the Physical Sciences lo the Deteclion ol
Crime 682 (3d ed. 1974) ("While the physical evidenced in a case may be inadequate, it sometimes may be
combined advantagcously with the methods of applicd psychology to induce a suspect to makce a confession.");
Edward D. Radin, 12 Against he Law 37-34 (1946) (describing a case where a suspecl confessed aller investi-
gators instructed him in the theory of blood grouping and informed him of blood grouping test results which in-
culpated him; the physical evidence, by itself, would have been insufficient to secure a conviction).

n358. See Horvath & Messig, supra note 365, at 965 ("Physical evidence is sought to corroborate and au-
thenticate confessions. In other words, physical evidence is of minor, only sccondary importance; it is uscd cs-
sentially to create opportunilies: i.e.. convict the accused. o develop intelligence, and to resolve additional in-
vesligations.").

1559. Willard J. Lassers, Proof of Guilt in Capital Cases - An Unscience, in Forensic Science: Scientific 1n-
vestigation in Criminal Justice 333 (Joseph L. Peterson ed. 1975).

n360. See Thomton, supra note 362, at 288. The same can be said for the medical examiner system, as it too
"arosc from the ashes of a scandal.” Wecht, supra note 485, at 801. Scc also Julic Johnson, Coroners, corruption
and the politics of death: forensic pathology in the United States, in Legal Medicine in History 268-92 (Michacl
Clark & Catheriue Crawlord eds. 1994).

n561. Kansas v. Marsh, 126 S.C(. 2516, 2529 (2006) (noting that our "criminal justicc systciu docs not op-
enate perfectly"); id. at 2539 (Scalia, J., concurmring) ("Like other human institutions, courts and juries are not
perfect. One cannot have a system of criminal punishment without accepting the possibility that someone will be
punished mistakenly."): Herrera v. Collins. 506 U.S. 309, 415 (1993) ("It is an unalicrable fact that our judicial
system, like the human beings who administer it, is fallible").

1n562. See Arizona v. Youngblood 488 U.S. 51, 70 (1988) (Blackmun, J., dissenting) (predicting (hat, "as
technology develops, the potential for this type of evidence to provide conclusive results on any number of ques-
tions will increase.").

1n563. See Jones v. United States, 527 U.S. 373, 400 (1999) ("Ensuring that a sentence of death is not so in-
feeted with bias or caprice is our ‘controlling objective when we cxamine cligibility and sclection factors for
vagueness.") (quoting Tuilaepa v. California. 512 U.S. 967, 973 (1994)). See also Gardner v. Florida, 430 U.S.
349, 358 (1977).

1n564. Although | commend Governor Romney and his Council members for attempting to draft a compre-
hensive death penalty bill, T agree with renowned death penalty scholar, Huge A. Bedau. who said, "the idea that
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we should enact this proposed legislation because it constitutes a scientifically foolproof system is embarrass-
ing." Drake Bennett, Reasonable Doubt: Governor Romney Wants to Create a Foolproof 'Scientific’' Death Pen-
alty. But It's Not Clear Il Either Side in the Polarized Debate Really Wants One, Boston Globe, May 8, 2005, at
K1.

n565. Cooley. supra note 23, at 389.

n566. In November 2003, (the Massachusctts lawmakers "soundly rcjected” Governor Romney's death pen-
alty bill. In rejecting the so-called "foolproof statute," Rep. John Keenan, a democrat from Salem, Massachu-
setts. and a descendant of one of the victims of the 1692 Salem witch trials, said: "Let's be realistic, whether it's
the spectral evidence of 1692 or the DNA testing of today, errors have been made and will continue to be made."
Steve LeBlane, Housc defcats Romney death penalty bill, AP, Nov. 16, 2005.
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JUDGING INNOCENCE
Brandon L. Garrett*

This empirical study examines for the first time how the criminal system
in the United States handled the cases of people who were subsequently found
innocent through postconviction DNA lesting. The data collected tell the
story of this unique group of exonerees, slarting with their criminal trials,
moving through levels of direct appeals and habeas corpus review, and end-
ing with their eventual exonerations. Beginning with the trials of these ex-
onerees, this study examines the leading types of evidence supporting their
wrongful convictions, which were erroneous eyewilness identifications, foren-
sic evidence, informant testimony, and false confessions. Yet our system of
criminal appeals and postconviction review poorly addressed factual defi-
ciencies in these trials. Few exonerees brought claims regarding those facts or
claims alleging their innocence. For those who did, hardly any claims were
granted by courts. Far from recognizing innocence, courls often denied relief
by finding ervors to be harmless. Criminal appeals and postconviction pro-
ceedings brought before these exonerees proved their innocence using DNA
testing yielded apparently high numbers of reversals—a 14 % reversal rate.
However, that reversal rate was indistinguishable from the background rever-
sal rates of comparable rape and murder convictions. Our system may pro-
duce high rates of reversible ervors during rape and murder trials. Finally,
even after DNA testing was available, many exonerces had difficulty securing
access (o lesting and ultimalely receiving velief. These findings all demon-
strate how our criminal system failed to effectively review wrreliable factual
evidence, and, us a result, misjudged inmocence.
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INTRODUCTION

Postconviction DNA testing changed the landscape of criminal jus-
tice in the United States. Actors in the criminal system long doubted
whether courts cver wrongly convicted people; for cxample, Judge
Learned Iland famously called “the ghost of the innocent man con-
victed . . . an unreal dream.” With the benefit of DNA testing, we now
know our courts have convicted innocent people and have even sen-
tenced some to death. This has happened, as Justice Souter recently

1. United States v. Garsson, 291 F. 646, 649 (S.D.N.Y. 1923); cf. Herrera v. Collins, 506
U.S. 390, 420 (1993) (O’Connor, ]., concurring) (“Our socicty has a high degree of
confidence in its criminal trials, in no small part because the Constitution offers
unparalleled protections against convicting the innocent.”).
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noted, “in numbers never imagined belore the development of DNA
tests.”? Since 1989, when postconviction DNA testing was first performed,
208 people have been exonerated by postconviction DNA testing in the
United States.?

Exoneration cases have altered the ways judges, lawyers, legislators,
the public, and scholars perceive the criminal system’s accuracy. Courts
now debale the legal significance of these exonerations, with the U.S.
Supreme Court in the last term engaging in its first “empirical argument”
on the subject.* Lawyers, journalists, and others have established an “in-
nocence network” of projects, including clinics at dozens of law schools,
all designed to locate more innocence cases.®> Public distrust of the crimi-
nal system has increased as a result of exonerations.® Popular television
shows, books, movies, and plays have dramatized the stories of exonera-
tions.” States have declared moratoria on executions, citing examples of

2. Kansas v. Marsh, 126 S. Ct. 2516, 2544 (2006) (Souter, J., dissenting).

3. See 'Ihe Innocence Project Home Page, at hitp://www.innocenceproject.org (last
visited Nov. 8, 2007) (on file with the Columbia Law Review) (providing count of U.S.
postconviction DNA exonerations; the number as of November 2007 is 208).

1. Marsh, 126 8. Ct. at 2511-15 (Souter, J., dissenting) (citing “a growing literature”
regarding exonerations in capital cases). Justice Thomas, writing for the majority,
questioned any “‘new empirical demonstration of how “death is different”” and called the
subject an “incendiary debate.” Id. at 2528 (majority opinion) (quoting id. at 2515
(Souter, J., dissenting)). Justice Scalia responded that DNA exonerations arise from self-
correction in our system and their numbers suggest only “insignificant” risks of error. Id.
at 2536-38 (Scalia, ., concurring). But see Harvey v. Horan, 283 F.3d 298, 305-06 (1th
Cir. 2002) (Luttig, J., concurring) (“[S]cientific advances [permitting DNA testing] must
be recognized [or the singularly signilicant developments that they are . . ..”); US. v.
Quinones, 205 F. Supp. 2d 256, 268 (S.D.N.Y. 2002) (declaring Federal Death Penalty Act
unconstitutional and citing to examples of postconviction DNA exonerations), rev'd, 313
F.3d 49, 69-70 (2d Cir. 2002).

5. See The Innocence Network Home Page, at http://www.innocencenetwork.org
(last visited Nov. 8, 2007) (on [(ile with the Columbiac Law Review).

6. Cf. James S. Liebman, The New Death Penalty Debate: What’s DNA Got to Do with
It?, 33 Colum. Hum. Rts. L. Rev. 527, 534-41 (2002) (arguing DNA exonerations have
been “central feature” of “catalyzing narrative” that has helped shift public opinion against
death penalty based on distrust of criminal adjudication’s accuracy); infra note 136
(noting increasing belief that innocence cases justify opposing death penalty).

7. For example, The Exonercted, a play based on the stories of six DNA exonerees, has
toured internationally and is now a Court TV movie. See Court TV, The Exonerated, at
http://www.courttv.com/movic/cxoncrated,/main.html (last visited Nov. 8, 2007) (on file
with the Columbia Law Review). John Grisham’s recent book, his first nonfiction work, tells
the story of two DNA exonerees’ wrongful convictions. See John Grisham, The Innocent
Man: Murder and Injustice in a Small Town 62 (2006) (discussing local investigators’
adoption of “kneejerk theory” that led to wrongful convictions of Ron Williamson and
Dennis Fritz). For additional books detailing accounts of wrongful capital convictions, see
infra notc 139. The syndicated ABC scrics In Justice dcpicted the cascwork of a
fictionalized Innocence Project. See ABC, In Justice: About the Show, at http://abc.go.
com/primetime/injustice/about.html (last visited Nov. 8, 2007) (on file with the Columbia
Law Review). PBS also produced a documentary on DNA cxonerations, focusing on the
wrongful conviction of Ronald Cotton. See Frontline: What Jennifer Saw (PBS television
broadcast Feb. 25, 1997) (transcript on file with the Columbia Law Review).
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wronglul convictions.® Moreover, l[orty-three states and the District of
Columbia have passed legislation providing access to post-conviction
DNA testing.® Six states have created innocence commissions designed
to investigate possible innocence cases, and others have enacted reforms
aimed at improving the accuracy of criminal investigations and trials.'®
In 2000, Congress passed the DNA Analysis Backlog Eliminaton Act to
grant the states additional funding for DNA analysis, and then in 2004
passed the Innocence Protection Act to encourage postconviction DNA
testing.'" Social scientists have begun to study the causes of wrongful
convictions,'? and legal scholars are beginning to reassess our constitu-
tional criminal procedure’s efficacy in light of exonerations.!?

Despite the atention now devoted to the problem ol wronglul con-
victions, no one has studied how postconviction DNA exonerees fared in
our criminal system. This Article presents the results of an empirical

8. See, e.g., Governor’s Comm’n on Capital Punishment, State of Ill., Report of the
Governor’s Commission on Capital Punishment i=iii, 1, 187-200 (2002), available at http:/
/www.idoc.state.il.us/ ccp/ccp/reports/commission_report/complete_report.pdf (on file
with the Columbia Law Review) (describing reasons for Illinois moratorium on executions,
noting that “DNA evidence continues to reveal evidence of . . . wrongful convictions,” and
recommending reforms).

9. See The Innocence Project, Fix the System: National View, at http://www.
innocenceproject.org/lix/National-View2.php (last visited Nov. 8, 2007) (on lile with the
Columbia Law Review) [hereinafter Innocence Project, Fix] (summarizing efforts to
improve access to DNA tests in states); infra Part 1II.A (describing reform efforts and
relorm proposals).

10. See Innocence Project, Fix, supra note 9; infra Part IILA (describing reform
eflorts and reform proposals).

L1. See Innocence Protection Act of 2004, Pub. L. No. 108405, § 411, 118 Stat. 2278,
2278-80 (codified at 18 U.S.C. § 3600 (Supp. 2004)) (describing conditions under which
court “shall order DNA testing of specific evidence” upon motion of defendant); DNA
Analysis Backlog Elimination Act of 2000, Pub. L. No. 106-546, 114 Stat. 2726, 2726-37
(codified at 42 U.S.C. §§ 14135-14138be (2000)) (providing [or [ederal grants to state and
local governments for DNA testing programs).

12. See infra notes 82, 83, 93 and accompanying text (referring to different social
scicnce studics of causcs of wrongful convictions).

13. Criminal justice scholars increasingly examine the implications of wrongful
convictions for our criminal system’s accuracy. Scc, ¢.g., Darryl K. Brown, The Decline of
Defense Counsel and the Rise of Accuracy in Criminal Adjudication, 93 Cal. L. Rev. 1585,
1590-91, 1644 (2005) (describing impact of wrongful convictions on criminal trials and
investigations); Brandon L. Garrett, Aggregation in Criminal Law, 95 Cal. L. Rev. 383,
449-50 (2007) [hereinafter Garrett, Aggregation] (exploring systemic reform efforts in
courts and innocence commissions aiming to remedy wrongful convictions); Brandon L.
Garrett, Innocence, Harmless Error, and Federal Wrongful Conviction Law, 2005 Wis. L.
Rev. 35, 82-85, 99-110 [herecinafter Garrett, Federal Wrongful Conviction Law]
(describing possible transformative effect of wrongful conviction cases on underlying
criminal procedure rules); Danicl S. Mecdwed, Innocence Lost . . . and Found: An
Introduction to The Faces of Wrongful Conviction Symposium Issue, 37 Golden Gate U. L.
Rev. 1, 1 (2006) (introducing symposium); Richard A. Rosen, Reflections on Innocence,
2006 Wis. L. Rev. 237, 237 [hercinafter Rosen, Reflections] (introducing symposium and
discussing “Criminal Justice in the Age of Innocence”); infra notes 255, 261 (presenting
other scholarship on implications of wrongful convictions for criminal justice system).
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study that examines how our criminal system handled, from start to fin-
ish, the cases of the first 200 persons exonerated by postconviction DNA
testing in the United States.!* This study looks in depth at the reasons
why these people were wrongfully convicted, the claims they asserted and
rulings they received during their appeals and postconviction proceed-
ings, how DNA testing eventually proved their innocence, and how they
were exonerated.

To carry out the study, several bodies of data were assembled. First,
data were compiled regarding the first 200 people exonerated by post-
conviction DNA testing in the United States. The study period stretches
from 1989, wlien Gary Dotson became the first person exonerated by
postconviction DNA in the United States, through the exoneration of
Jerry Miller on April 23, 2007, the 200th person exoncrated by postcon-
viction DNA testing in the United States.!'> Information was coded rang-
ing from the demographics of the 200 exonerees, the evidence intro-
duced during their trials, each criminal procedure claim they raised
postconviction, each ruling a court rendered on each of their claims, and
the details of how DNA testing ultimatcly freed them. Because courts
issued decisions in two-thirds of the cases, these data can tell us quite a bit
about how courts judged innocence.

In additon o the innocence group, a matched comparison group ol
cases was constructed. An unsuccesstul effort was initally rmade to com-
pare the innocence group with the fascinating group of people for whom
postconviction DNA testing confirmed guilt. As Justice Scalia described

14. The Tone study to date of exonerations includes non-NDNA cases and examines the
characteristics of 340 cases from 1989 through 2003. See Samuel R. Gross et al.,
Exonerations in the United States 1989 Through 2003, 95 J. Crim. L. & Criminology 523,
523-24, 525 n.7, 551-53 (2005) [hereinafter Gross et al., Exonerations] (explaining
selection of 340 cases and summarizing conclusions about them). The Gross study
provides a landmark examination of the characteristics of exonerations, such as race of the
exoneree, crime of conviction, rates of exoneration, and mental illness of the exoneree,
but perhaps most importantly, it constructs and examines the category of exonerations
beyond DNA cases. Other works, like the Gross study, examine general characteristics of
types of exonerated individuals and include non-DNA cases. See IIugo Adam Bedau &
Michael L. Radelet, Miscarriages of Justice in Potentially Capital Cases, 40 Stan. L. Rev. 21,
57 (1987) (providing influential examination of characteristics of erroneous capital
convictions); Steven A. Drizin & Richard A. Leo, The Problem of False Confessions in the
Post-DNA World, 82 N.C. L. Rev. 891, 901-07 (2004) (surveying past studies of false
confession cases, consolidating their findings, and offering analysis of “causal role of false
confession in wrongful conviction cases,” including non-DNA cases). In contrast, this study
examines only postconviction DNA exonerations. This study analyzes not only general
characteristics of the cases, but also how they were handled by the criminal system through
trial and appeals.

15. Clarcnce Page, The 200th Reason to Test DNA, Chi. Trib., Apr. 25, 2007, at 23.
Lach of the 200 cases is described in Appendix A. While in practice with Cochran Neufeld
& Scheck, LLP from 2002-2004, the author had the privilege to represent four exonerees
included in this study with respect to subsequent civil wrongful conviction actions, but not
with respect to the criminal appeals analyzed here. None of the specifics of those four civil
cases are discussed in this Article.
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in Kansas v. Marsh, prisoners inculpated by DNA (esting have not re-
ceived the same atention as those exonerated by DNA testing.!® These
cases were difficult to locate, as there was no preexisting list maintained
of them. Sixty-three cases in which postconviction DNA testing con-
firmed guilt were located, but only thirty-six received decisions. The
group’s characteristics are described in Appendix C. However, the small
size of the group prevented any direct statistical comparison and the unu-
sual self-selection of the group raises additional problems. As a result, the
group played a marginal role in this study.

For that reason, the matched comparison group was created by pair-
ing each of the exonerees with a case in which no DNA testing was con-
ducted.'” These matched cases were selected at random among the body
of reported decisions with the same criminal charges, in the same state,
and in the same time period, as each innocence group case.

This study examines the trials, appeals, postconviction proceedings,
and exonerations of the 200 convicts in the innocence group. First, it
identifies the crimes with which the exonerees were charged and what
evidence supported their convictions. All were convicted of rape or mur-
der, and all but the nine who pleaded guilty were convicted after a trial.
A few predictable types of unreliable or false evidence supported these
convictions. The vast majority of the exonerees (79%) were convicted
based on eyewilness testimony; we now know that all of these eyewitnesses
were incorrect. Fiftyseven percent were convicted based on forensic evi-
dence, chiefly serological analysis and microscopic hair comparison.'®
Eighteen percent were convicted based on informant testimony and 16%
of exonerees falsely confessed.

Second, this study examines the efforts by exonerees to challenge
their convictions. Unfortunately, courts did not effectively review the un-
reliable and false evidence that supported these convictions. While
Justice O’Connor has hailed our Constitution as ollering “unparalleled
protections against convicting the innocent,”? this study illuminates fail-

16. See 126 S. Ct. 2516, 2533 (2006) (Scalia, J., concurring) (*The dissent makes
much of the new-found capacity of DNA testing to establish innocence. But in every case
of an cxecuted defendant of which T am aware, that technology has confirmed guilt.”).

17. Use of a matched comparison group is a technique accepted in scientific research
when a randomized control group is not available, as is the case here, because one could
not practically (or cthically) conduct cxperiments observing randomly sclected actually
innocent and guilty defendants during real criminal trials through appeals. See, e.g.,
Ronet Bachman & Russell K. Schutt, The Practice of Research in Criminology and
Criminal Justice 180 (3d cd. 2007) (“[U]sually the best alternative to an cxperimental
design is a quasi-experimental design . . . [in which] the comparison group is
predetermined to be comparable to the treatment group in critical ways . . . .”); Richard A.
Lco, Rethinking the Study of Miscarriages of Justice, 21 J. Contemp. Crim. Just. 201, 217
(2005) (calling for use of matched comparison sample methodology to study the problem
of wrongful convictions, due to impossibility of obtaining randomized sample).

18. Exoncrces typically had morc than onc type of cvidence supporting their
convictions, so these figures add up to more than 100%.

19. Herrera v. Collins, 506 U.S. 390, 420 (1993) (O’Connor, J., concurring).
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ures of those saleguards during our elaborate appellate and postconvic-
tion process. Exonerees rarely received new trials based on factual claims
challenging the evidence supporting their wrongful convictions. More-
over, they often did not even raise factual claims challenging that evi-
dence. No conviction was reversed based on a challenge to an eyewitness
identification. None ol the exonerees brought federal claims directly
challenging forensic evidence, and while half of those who falsely con-
fessed raised claims challenging the confession, none received relief.

Courts reversed the convictions of the exonerees at a 14% rate, or a
9% rate if only noncapital cases are included. That rate is much higher
than the nominal 1% to 2% reversal rates during criminal review gener-
ally.?® The matched comparison group of noncapital rape and murder
cases received a reversal rate of 10%, with a statstically insignificant dif-
ference from the reversal rate in the innocence group. One implication
is that all rape and murder cases that proceed to trial and result in a
conviction are highly prone to reversible error. One cannot know how
many in the matched comparison group are innocent, but these data
show a high incidence of factual and not just procedural error in the
matched comparison group; approximately hall of reversals in both inno-
cence aid matched comparison groups were grarted by courts based on
factual claims.

Criminal appeals and postconviction proceedings also provide infor-
mation about how judges assess innocence. Lacking the perfect hind-
sight of DNA evidence, judges often weigh the evidence of criminal de-
fendants’ guilt or innocence, typically when deciding if an error was
harmless. In many of the innocence cases examined in this study, courts
denied claims alter [inding that evidence of guilt olfset error, sometimes
even referring to “overwhelming” evidence of guilt.2! Prior to obtaining
DNA testing, only a handful of exonerees asserted newly discovered evi-
dence of innocence claims and none received a reversal. In short, the
appellate and postconviction process did not effectively ferret out inno-
cence. This should wouble us all the more given evidence of high rever-
sal rates in rape and murder trials.

Third, this study explores how DNA testing was finally obtained, how
the exonerations themselves occurred, and what happened alterwards.
Even atter DNA testing became available our system imposed a series of

20. See infra Part ILB.3.a (comparing reversal rates in innocence cases with those in
criminal cases generally). Capital cases are excluded because they have very high reversal
rates in contrast to criminal cascs in general. Sce infra note 168 and accompanying text
(discussing high reversal rates in capital cases).

21. See infra notes 195-198 and accompanying text (discussing cases where courts
deniced claims bascd on conclusions that cvidence of guilt outweighed trial court errors).
Several of those cases collected in this study were cited in the Innocence Network’s amicus
brief to the Supreme Court regarding innocence and harmless error. Brief of Innocence
Network as Amicus Curiac in Support of Petitioner at 14-16, Fry v. Pliler, 127 S. Ct. 763
(2007) (No. 06-5247), 2007 WL 173682 (presenting cases of Dennis Brown, Frederick
Daye, Larry Holdren, and Leonard McSherry).
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barriers (o relief. For one, known exonerees remain only a subset of in-
nocent convicts; many cases do not or cannot receive DNA testing. 22
Within the innocence group, many exonerees faced law enforcement re-
fusal of access to the evidence for testing. I'urthermore, many still could
not obtain relief even after the DNA testing exonerated them, and, lack-
ing any judicial recourse, they required an executive pardon. This tinal
set of findings suggests that not only do known innocence cases represent
the tip of an iceberg, but that even at the tip, once DNA testing became
available, many exonerees faced obstacles even as they finally approached
their exoneration.

Finally, this study does not try to estimate the size of the iceberg or its
tip, that is, how many innocent people have been convicted. Other inno-
cent people may have received an acquittal or reversal such that they
never needed postconviction DNA testing. Still others may not have
sought DNA testing, or may have failed to obtain access to DNA testing,
or they may have lacked any probative or preserved biological evidence to
test. This is a study of known failurcs, not of the failurcs and successes of
our criminal system that remain undetected.?® Rather than try to esti-
mate how many additional innocent people still languish in our pris-
ons,?? this study instead identifies and studies the select few who were
exonerated through postconviction DNA testing. Any larger inferences
arc drawn only by comparison to the matched comparison group, which
suggests that other serious rape and murder trials are similarly prone to
reversal based on serious factual errors.

The Article proceeds as [ollows. Part I explains the study design,
methodology, and characteristics of the innocence group as well as the
matched comparison group, and notes why the DNA confirmatiion cases
were not suitable for comparison. Part II presents the results in three
stages. Part ILA examines criminal trials of the exonerees, including
their convictions; the chiel types of evidence introduced at their wials;
whether the exonerees raised claims related to that evidence, and data
regarding exonerees who were sentenced to death. Part ILB examines
appeals brought by exonerees, including: which stages of review they
pursued; which claims they litigated; reversals obtained; the statistically

22. See infra part I1.C.1 (discussing how DNA is not available in many cases).

23. For analysis of the problems inherent in studying the frequency of false
convictions where they remain “hidden from view,” see Samuel R. Gross & Barbara
O’Brien, Frequency and Predictors of False Conviction: Why We Know So Little, and New
Data on Capital Cases 1 (Univ. Mich. Law Sch. Pub. Law and Legal Theory Working Paper
Series, Paper No. 93, 2007) (on file with the Columbia Law Review).

24. Scholars have done so for discrete groups of convicts. See id. at 15 (examining
capital exoncrations, including those in non-DNA cascs, and cstimating at least 2.3%
exoneration rate between 1972 and 1989); D. Michael Risinger, Convicting the Innocent:
An Empirically Justified Wrongful Conviction Rate 14-15 (Sept. 16, 2006), at http://
papers.ssrn.com/sol3/papers.cfmrabstract_id=931454 [hcrcinafter Risinger, Convicting
the Innocent] (on file with the Columbur Luw Review) (examining capital rape-murder
exonerations and estimating range of 3.3% to 5% for wrongful conviction rate in 1980s).
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insignificant difference in the matched comparison group’s reversal rate;
cases where the exonerees received reversals; relief granted beyond rever-
sals; procedural rulings versus merits rulings, and treatment of guilt-based
doctrines and harmless error versus innocence-based claims. Part I1.C ex-
amines DNA testing, and exoneration, including how the exonerees ob-
tained postconviction DNA testing, how their convictions were ultimately
vacated, and whether they received any compensation.

Part III explores larger implications of these findings for our crimi-
nal system. The Part first reviews a range ol criminal investigation and
trial reforms aimed at developing a more accurate record, both to pre-
vent errors and to make the task of assessing innocence less onerous post-
conviction. Though jurisdictions have increasingly adopted such reforms
in response to DNA exonerations, our criminal system has long discour-
aged review of [acwual claims. The findings regarding high reversal rates
in serious rape and murder cases suggest further gains are possible in
adopting measures to reduce errors that produce reversals. DNA exoner-
ations and wrongful convictions will persist unless we secure greater relia-
bility at all levels of our criminal system, from criminal investigations
through rials, appeals, and postconviction review.

I. PostconvicTioN DNA TESTING: STUDY DESIGN
A. The Innocence Group

DNA testing was first used to exonerate an innocent man in 1989,
clearing Gary Dotson, who had been wrongly incarcerated for ten years in
Ilinois.?> Since then the numbers of DNA exonerations have steadily in-
crcased as DNA testing has become more sophisticated. 26 Two hundred
and eight persons have been exonerated by postconviction DNA testing
and were released from prison if still serving their sentences.?’

Using the modern polymerasce chain reaction (PCR) method and the
short tandem repeat (STR) test, scientists can determine whether one
person in billions or trillions (many more than all humans who have ever
lived) could randomly match a particular DNA profile.?® DNA testing

25. Scc Rob Warden, Ctr. on Wrongful Convictions, Nw. Univ. Law Sch., The Rape
That Wasn’t: The First DNA Exoneration in Illinois, at http://www.law.northwestern.edu,/
depts/clinic/wrongful/exonerations/Dotson.htm (last modified June 26, 2006) (on file
with the Columbia Law Review) (discussing exoneration of Gary Dotson).

26. The Gross study found a steady increase in the number of DNA exonerations,
“from one or two a year in 1989 to 1991, to an average of six a year from 1992 through
1995, to an average of twenty a year since 2000.” Sce Gross ct al., Exoncrations, supra note
14, at 527.

27. See supra note 3 (discussing Innocence Project’s running tally of persons
cxoncrated by postconviction DNA testing).

28. Using the short tandem repeat (STR) test on thirteen distinct and independent
regions of the DNA molecule (loci), DNA is capable of uniquely identifying a person’s
genetic profile with random match probabilities that can be greater than onc out of all
humans who have ever lived. In other words, the probability that another person matches
a given profile may be more than even one in a trillion, many more than the 50-125 billion
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can now be performed on even a single cell.?® However, human error or
misconduct can lead to unreliable results and non-random matches. In-
deed, in three innocence cases studied here, faulty DNA evidence was
introduced at trial and contributed to wrongful convictions.? Systemic
problems, indeed scandals, have occurred at DNA laboratories in at least
seventeen states.® Nevertheless, DNA testing provides the mosl accurate
and powerful scientific proxy available to establish biological identity; it
sets the “gold standard” for other forms of forensic analysis.>?

By May 2007, postconviction DNA testing had exonerated 200 per-
sons in the United States. This study’s dataset contains all of the first 200
DNA exonerees (presented at Appendix A below).?? This is termed the

humans who have cver lived. Sce John M. Butler, Forensic DNA Typing: Biology,
Technology, and Genetics of STR Markers 7, 498-500, 510-13 (2d ed. 2005); 4 David L.
Faigman et al., Modern Scientific Evidence: The Law and Science of Expert Testimony
§ 31:35 (2005) (“The combination of all STRs used in CODIS yiclds frequencics of
occurrence of about | in 575 trillion Caucasians and | in 900 trillion African Americans.”);
Nat'l Comm’'n on the Future of DNA Evidence, Nat'l Inst. of Justice, The Future of
Forensic DNA Testing 19 (2000), available at http:/ /www.ncjrs.gov/pdffilesl /nij/183697.
pdf (on file with the Colwmbia Law Review) (noting that statistical probability of thirteen
loci STR-DNA match between two unrelated persons in Caucasian American population
has been conscrvatively estimated at onc in 575 trillion).

29. See L. Findlay et al., DNA Fingerprinting from Single Cells, 389 Nature 555, 555
(1997) (referring to “system for determining STR profiles from single cells using six
forensic STR markers”). Testing is more commonly performed on as few as 50-100 cells.
Jeremy Travis & Christopher Asplen, U.S. Dep’t of Justice, Nat’l Inst. of Justice,
Postconviction DNA Testing: Recommendations for Handling Requests xiv—xv (1999},
available at hr.tp://'www.nrjrs.gov/pdfﬁles]/nij/1776‘26pdf (on file with Columbia Law
Review).

30. See infra note 109 and accompanying text (discussing three wrongful convictions
due to DNA error).

31. See Maurice Possley, Steve Mills & Flynn McRoberts, Scandal Touches Even Elite
Labs: Flawed Work, Resistance to Scrutiny Seen Across U.S., Chi. Trib., Oct. 21, 2001, at
C1; see also Erin Murphy, The New Forensics: Criminal Justice, False Certainty, and the
Second Generation of Scientific Evidence, 95 Cal. L. Rev. 721, 725 (2007) (referring to
“series of scandals that have already besieged DNA typing”).

32. See, e.g., Michael ]. Saks & Jonathan J. Koehler, The Coming Paradigm Shift in
Forensic Identification Science, 309 Science 892, 893 (2005) (describing how DNA typing
serves as “model for the traditional forensic sciences” where, unlike other forms of forensic
science, DNA “offer[s] data-based, probabilistic assessments of the meaning of evidentiary
‘matches’”); see also supra note 28 (describing high degree of accuracy in DNA testing).

33. In this context, “exoncrated” means that cither a court vacated the conviction or
an executive action, such as a pardon, invalidated the conviction. This list excludes,
however, cases in which DNA evidence undermined the conviction and led to a vacatur or
pardon, but was not substantially probative of innocence. The list also cxcludes cases in
which DNA evidence substantially undermined the conviction and convincingly
demonstrated innocence but no vacatur or pardon has as yet been forthcoming. This list
of DNA cxoncrations appcars complete and accurate. Sce Appendix A below for a
complete list. The Innocence Project at Cardozo Law School (“Innocence Project”),
founded by Peter Neufeld and Barry Scheck, maintains an authoritative list on its website.
Sce supra note 3 (citing Innocence Project’s running list of DNA exoncrations). The list
here was cross-checked against two separate lists. The first was assembled by Professor
Samuel Gross as part of his study. This list in turn relied upon both the Innocence
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“innocence group” throughout, f[or convenience. An Illinois case pro-
vides an example.

Ronnie Bullock, a black twenty-seven-year-old man, was convicted in
1984 of the rape and kidnapping of a nine-year-old girl on the south side
of Chicago and scentenced to sixty years in prison. The vicdm identified
him in a lineup and then at trial, after a police officer noticed Bullock’s
similarity to a composite sketch; a twelve-year-old girl, the victim of a simi-
lar attack in the neighborhood, also identified him in a lineup.®* On
direct appeal, the court dismissed as meritless his claims regarding a sug-
gestive cycwitness identification, prosccutorial misconduct, improper ad-
mission of evidence of another crime, and various evidentiary argu-
ments.®® After two state postconviction petitions were unfruitful, Bullock
finally pursued a federal habeas petition, which was dismissed in 1991 for
failure to exhaust and procedural default.*¢

In 1994, at the request of his postconviction attorney, Bullock ob-
taincd access to crime scence cvidence which had been lost; DNA testing
of the victim’s underwear exonerated him after eleven-and-a-half years in
prison.®” The trial court vacated his convictdon. Four years later, he re-
ceived a Governor’s pardon on the ground of mnocence, which under

Project’s list, and two others that were also cross-checked: Ctr. on Wrongtul Convictions,
Nw. Univ. Law Sch., The Exonerated: Exonerations in All States, at http://www.law.north
western.edu/depts/ clinic/wrongful/exonerations/States.htm  (last modified Jan. 22,
2003) (on file with the Columbia Law Review) (listing exonerations by state), and the Death
Penalty Info. Ctr., The Innocence List, at http://www.deathpenaltyinfo.org/article.php?
scid=6&did=110 (last updated on May 22, 2007) (on file with the Columbia Law Review).
‘I'he list was also cross-checked against a list prepared by the law firm Winston & Strawn,
LLP, which has assembled and shared with me a database of documents relating to the
cases of DNA exonerees. The Innocence Project’s list has been complete and accurate as
measured against those other lists. The Innocence Project secured or helped to secure
many of the 208 DNA exonerations to date, and has consulted on many others secured by
postconviction attorneys or other innocence projects that are part of a larger Innocence
Network. News searches did not locate any additional postconviction DNA exonerations.
Finally, this list of the first 200 postconviction DNA exonerees does not include the case of
Harold Buntin, who was formally exonerated by court order in 2005. This order was never
entered or distributed due to a court clerical error. As a result, the exoneration did not
come to light and Buntin was not released until April 2007, as reported on April 24, 2007,
just a day after the study period ended with Jerry Miller’s postconviction DNA exoneration,
which was reported as the 200th. See Tim Evans, “I Never Should Have Been in Jail,”
Indianapolis Star, Apr. 24, 2007, at Al.

34. See People v. Bullock, 507 N.E.2d 44, 45-46 (11l App. Ct. 1987) (describing
identification of Bullock). Demographic information regarding Bullock is available at Ctr.
on Wrongful Convictions, Nw. Univ. Law Sch., The Illinois Fxonerated: Ronnie Bullock:
Convicted of Rape on the Strength of Mistaken Identitication by Two Little Girls, at http:/
/www.law.northwestern.edu/depts/ clinic/wrongful /exonerations/Bullock_IL.hem  (last
maodified May 18, 2006) (on file with the Columbia Law Review).

35. See Bullock, 507 N.E.2d at 45.

36. See U.S. ex rel. Bullock v. Roth, No. 91-C-0680, 1991 WL 127582, at ¥1-*2 (N.D.
M. July 3, 1991) (discussing procedural posture of Bullock's postconviction petitions).

27. See Jeffrey Bils, Accusers Finally Agree: He’s Innocent, Chi. Trib., Nov. 24, 1994,
at 1.
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llinois law entitled him to compensation [rom the Illinois Court of
Claimns.®

Like Bullock, the other 199 individuals each had, before DNA test-
ing, private information regarding their actual innocence—that is, each
presumably knew they were innocent. This study examines how well
these convicts conveyed that information to criminal justice actors at each
stage, from trial through their appeals and post-conviction reviews. This
study does not speculate how many other innocent convicts received re-
liet without needing DNA testing, nor how many others have not re-
quested DNA testing.

Information was collected for all 200 in the innocence group at the
trial Ievel. This included information regarding the demographics of the
innocence group (race, age, race of victim, age of victim, county of trial,
date of trial, sentence, etc.), what charges the prosecutor made against
each person, and the crimes for which each was convicted. 'This informa-
tion was gathered from reported decisions, and any gaps were filled with
information from ncws rcports.® From the samc sources, information
was collected regarding what types of physical or testimonial evidence
were introduced at trial.** Appendix A provides a summary table of these
data.

The demographics of the innocence group are not representative of
the prison population, much less the general population: Twenty-two
were juveniles (11%), 12 were mentally retarded (6%), and all except 1
were male. Fifty-seven were White (29%}), 124 were Black (62%), 17 were
Hispanic (9%), and 1 was Asian.

While minorities are overrepresented in the prison population and
also among rape and murder convicts, these data show a troubling pat-
tern: Many more exonerees were minorities (71%) than is typical even
among average populations of rape and murder convicts. ' Most strik-

38. See Edgar Pardons Man Freed from Prison in 1994 by DNA Testing, St. Louis
Post-Dispatch, Mar. 28, 1998, at 11.

29. The Innocence Project website provided descriptions that filled in some missing
data and provided a useful source to check against news reports and details from reported
judicial decisions. Maddy Dclonce at the Innocence Project provided the race of
approximately thirty exonerees whose race was not described in any public source.

40. Examples include an eyewitness identification (by the victim or a witness),
forensic evidence (blood serology, DNA, fingerprint, hair comparison), physical cvidence,
non-eyewitness testimony (inculpatory comments short of a confession, informant and
jailhouse informant testimony, codefendant testimony), and confessions.

41. Scc Matthew R. Durose & Patrick A. Langan, U.S. Dep’t of Justice, Burcau of
Justice Statistics, Felony Sentences in State Courts, 2002, at 6 tbl.5 (2004), available at
hetp://www.ojp.usdoj.gov/bjs/pub/pdf/fssc02.pdf (on file with the Columbia Law Review)
[hereinafter Durose & Langan, Felony Sentences] (examining survey data from 300
counties selected to be nationally representative and reaching several conclusions: 63% of
rape convicts were White and 45% of murder convicts were White; only 8% of rape and
murder convicts were under twenty years old, and rape convicts were 33% Black and 4%
Other). In contrast to that 37% figure (33% Black and 4% Other), in the innocence
group, 73% of rape convicts were minorities (91 Black, 11 Hispanic, and 38 White). While
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ingly, 73% of innocent rape convicts were Black or Hispanic, while one
study indicates that only approximately 37% of all rape convicts are mi-
norities.** Possible explanations for why such disparities exist among
known false convictions appear below.*?

The 200 exonerees are not evenly disuibuted geographically, but
rather across thirty-one states and the District of Columbia. The highest
numbers of exoncrations were in Texas (28), Illinois (27), New York
(23), Virginia (10), California (9), Louisiana (9), Massachusetts (9),
Pennsylvania (9), Oklahoma (8), Missouri (7), Georgia (6), Florida (6),
Ohio (6), and West Virginia (6). Many ol those states have large death
rows and many have established innocence projects, suggesting a cornbi-
nation of reasons for their higher numbers of exonerations.** Several
counties also had particularly high numbers of exonerations, with the

the BJS reported 55% of murder convicts as non-White, in the innocence group 65% of
murder and rape-murder convicts were minorities (30 Black, 5 Hispanic, 1 Asian, 19
White). Thus, as scholars suggest, disproportionate conviction of minorities alone does
not explain their proportion among those exonerated. See Gross et al., Exonerations,
supra note 14, at 547-48; Karen F. Parker, Mari A. Dewees, & Michael L. Radelet, Racial
Bias and the Conviction of the Innocent, i» Wrongly Convicted: Perspectives on Failed
Justice 114, 114-28 (Saundra ). Westervelt & John A. Humphrey eds., 2001).

In contrast, the BJS study of seventyfive large urban counties found more racial
disparities than the 300 county study. The seventyfive county study found that 85% of
felony defendants in murder cases were minorities and 68% of felony rape defendants
were minorities. See Thomas H. Cohen & Brian A. Reaves, U.S. Dep’t of Justice, Bureau of
Justice Staustics, Felony Defendants in Large Urban Counlies, 2002, at 4 (bl.3 (20006),
available at http://www.ojp.usdoj.gov/bjs/pub/pdf/fdluc02.pdf (on file with the Columbia
Law Review) [hereinafter Cohen & Reaves, 2002 BJS Study]. Turthermore, 121 out of the
200 exonerees {61%) were convicled in one of the seventy-five largest counties in the
United States by population. FEightyseven, or 62% of those convicted of rape, were
convicted in one of the seventy-five largest counties. That number exceeds the degree to
which felonies occur in those counties; according to the BJS, hall of felonies and 36% of
forcible rapes occurred in those seventyfive counties. Id. at 1. Thus, some part of the
racial disparity may be due to geography, though the racial disparity among exonerees is
greater than that reported in the sevenly-live large urban counties. In addition, much of
the innocence group concentration in the largest counties is due to high numbers of
exonerations in New York City and Chicago. See infra note 45 and accompanying text.

42. See Durose & Langan, Felony Sentences, supra note 41, at 6 tbl.6 (offering
statistics on convictions of minorities for rape).

13. See infra Parts I1.A.2 and IIL.D.

44. Scc Gross ct al., Exoncrations, supra notc 14, at 541 (analyzing similar list but
including non-DNA exonerations, and noting that though list corresponds in part to
population and size of death rows, New York and Illinois both have established innocence
projects and were first two states to provide right to postconviction DNA testing). The
states with the highest numbers of exonerations do not match the states with the highest
capital reversal rates. See James Liebman, Jeffrey Fagan, Valerie West, & Jonathan Lloyd,
Capital Attrition: Error Rates in Capital Cascs, 1973-1995, 78 Tex. L. Rev. 1839, 1857 fig.2
(2000) [hereinafter Liebman et al, Capital Attrition] (graphing percentage of
exonerations against percentage of death sentences carried out in various states).
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leaders all in urban areas: Cook County, Illinois (23), Dallas Counly,
Texas (12), and New York, New York (7).1°

For most of the analysis of criminal justice responses, this study fo-
cuses on the 133 members of the innocence group who received written
decisions during their appeals and postconviction proceedings. One can-
not determine results reached or the bases on which the courts ruled for
the sixtyscven cases without a written decision.*® Only a few studics of
criminal appeals and postconviction review have examined the types of
claims brought and success rates, with leading studies by the National
Center for State Courts (NCSC) and the Bureau of Justice Statistics.?”
Where relevant, these studies are cited for comparison.

45. As noted supra note 41, 121 out of the 200 (61%) were convicted in one ol the
seventy-five largest counties in the United States by population.

46. By “written decisions” this study refers to decisions available on Lexis-Nexis or
Westlaw that provided a reason for the decision, regardless whether they were
characterized as “reported” or “unreported.” Decisions were excluded if they did not
provide a reason for a disposition. Many postconviction decisions are unpublished, and
judges often rule on pro se petitions and face difficulties in deciphering claims. See Victor
E. Flango, Nat'l Ctr. for State Courts, Habeas Corpus in State and Federal Courts 45-60
(1991), available at http://www.ncsconline.org/WC/Publications/KIS_StaFedHabCorpSt
FedCts.pdf#search=%22habeas%20tudy%22 (on file with the Columbiz Law Review)
[hereinalter Flango, 1994 NCSC Study] (“[Pletitioner claims are dillicult o classily
because most habeas corpus petitions are raised without counsel and claims raised are not
always clear.”). Similarly, published decisions often report only claims perceived to have
merit or to be worthy of discussion.

47. See Flango, 1994 NCSC Swudy, supra note 46, at 45-59; Roger A. Hanson & Henry
W.K. Daley, U.S. Dep’t of Justice, Burcau of Justice Statistics, Federal Habeas Corpus
Review: Challenging State Court Criminal Convictions 17 (1995), available at http://www.
ojp-usdoj.gov/bjs/pub/pdf/fheresce.pdf  (on  file with the Columbia Law Review)
[hereinafter Hanson & Daley, 1995 BJS Study] (providing statistics concerning outcome of
sample of habeas corpus petitions filed in eighteen federal districts in 1992); Nancy J.
King, Fred L. Cheesman II & Brian J. Ostrom, Nat'l Ctr. for State Courts, Final Technical
Report: Habeas Litigation in U.S. District Courts 27-31, 45-51 (2007), available at hutp://
law.vanderbilt.edu/article-search/article-detail /download.aspx?id=1639 (on file with the
Columbia Law Review) [hereinafter King et al., 2007 NCSC Study] (providing empirical
analysis of sampled habeas corpus petitions filed by state prisoners from 2001-2005); Paul
H. Robinson, U.S. Dep’t of Justice, An Empirical Study of Federal Habeas Corpus Review
of State Court Judgments 7 (1979) (offering “rough profile of those persons filing petitions
in federal court complaining of unlawful state custody”); John Scalia, U.S. Dep’t of Justice,
Bureau of Justice Statistics, Prisoner Petitions Filed in U.S. District Courts, 2000, with
Trends, 1980-2000, at 2 (2002), available at http://www.ojp.usdoj.gov/bjs/pub/pdf/
ppfusd.00.pdf (on file with the Columbia Law Review) [hereinafter Scalia, 2000 BJS Study]
(providing statistics concerning petitions filed in U.S. district courts by federal and state
inmates from 1980-2000); Richard Faust, Tina J. Rubenstein & Larry W. Yackle, The Great
Writ in Action: Empirical Light on the Federal Habeas Corpus Debate, 18 N.Y.U. Rev. L. &
Soc. Change 637, 677-80 (1991) (providing empirical data on habeas corpus petitions
filed between 1973-1975 and between 1979-1981 in Southern District of New York);
Danicl J. Mcltzer, Habceas Corpus Jurisdiction: The Limits of Modecls, 66 S. Cal. L. Rev.
2507, 2528-31 (1993) (providing secondary research on habeas corpus petitions filed in
select years between 1965 and 1992).
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For the 133 exonerees [or whom written judicial decisions were lo-
cated,®® each of the claims that the 133 exonerees raised at each stage of
criminal review, from the direct appeal through federal habeas corpus,*®
was coded. Only claims raised on appeal and in postconviction proceed-
ings are studied here, and not claims raised at or before trial.>° By a
“claim,” this study refers only to the assertion before a court of a legal
right to obtain the reversal of a conviction or sentence, and not to any
other type of assertion or request for relief not premised on a legal con-
tention. How courts ruled on each claim at each stage was also coded,
including whether a court reversed the conviction of an exoneree and
granted a new trial, and whether such a reversal was upheld on appeal.
Obviously, all of the convicts in the innocence group eventually received
a vacatur or pardon and were released after the DNA testing was per-
formed; this study focuses on whether they received any relief before the
DNA testing resulted in their exonerations.>! For the vast majority (86%)
who never received any relief before their ultimate exoneration, the rea-
sons why courts denied relief were coded. Finally, the study describes
how all 200 exonerees [inally oblained access to DNA Lesting and how
their convictions were ultimately vacated.

B. The Matched Comparison Group

A matched comparison group was assembled to provide data with
which to compare the reversal rates, claims raised, and other characteris-
tics of the innocence group. This group consists of 121 convicts whose
cases resemble in several respects the 121 noncapital cases in the inno-
cence group that had written decisions. However, the 121 matched com-
parison group cases lack DNA evidence later showing innocence or guilt.
This group thus stands in for the vast majority of convicts who never ob-
tain DNA testing. All 133 in the innocence group were not matched, but

48. Westlaw and Lexis-Nexis searches were run for each exoneree’s name in the state
in which they were convicted. Information from news articles regarding the year of their
convictions and crimes of convictions was used to rule out prisoners with the same name.
When possible [rom judicial descriptions of procedural history, information was added
regarding rulings made by other courts in unreported decisions.

49. See infra notes 155—156 and accompanying text (explaining coding of criminal
procedure claims raised by exonerees).

50. A work in progress examines the trial transcripts in the cases of those exonerated
by postconviction DNA testing to assess which claims were raised during trials. See infra
note 99. The process of locating and assembling those trial transcripts has not been
completed, however, and the sources reviewed here that enabled determination of what
types of physical or testimonial evidence were introduced at trial were not adequate to
enable one to identity all legal claims asserted in motions made at trial or in pretrial
proceedings.

51. For cases in which there was more than one DNA test, Part 1I includes decisions
rendered after the initial DNA testing, i.e., any testing that occurred before the DNA
testing that resulted in an exoneration through a vacatur or pardon.
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rather just the 121 noncapital cases, because as discussed in the next Part,
death penalty cases raise separate issues.>?

The matched comparison group was randomly selected from deci-
sions reporting criminal appeals or postconviction rulings, using criteria
designed to obtain as near a match as possible, given the available data, to
each one of the 121 innocence cases. For each of the 121 innocence
cases, a search was conducted on Westlaw for all cases from the same state
that had a reported decision in the same year and involved convictions
for the same crimes (first-degree murder, aggravated rape, ctc.).>® A scc-
ond Illinois case provides an illustrative example from this matched com-
parison group.

Danicl Holland’s casc was sclected as a match for Ronnic Bullock’s,
since he was also sentenced in Illinois in the early 1980s to sixty years for
rape and kidnapping and had appellate decisions in his case.>* Holland,
a white man, was convicted in 1981 of raping a suburban Cook County
teenager based on the victim’s identification, her boyfriend’s identifica-
tion, and his confessions to the police and prosecutor. The confessions
were introduced despite the trial court’s conclusions that there was a
“very severe physical confrontation” with police and that on the day of his
interrogation he suffered serious injuries including two fractured ribs.>®
The Hlinois Appellate Court found his conlessions coerced, reversed his
conviction, and ordered a new trial. The Tllinois Supreme Court reversed
the appellate court, finding that Holland voluntarily confessed, that his
attorney effectively represented him, and that exclusion of black jurors
was not discriminatory (where he was white).5® The U.S. Supreme Court

52. As discussed infra Part I1.B.3.a, only the noncapital cases were matched, because
for capilal cases, James Liebman’s study already provides comprehensive data for
comparison, with data regarding cvery capital case from the mid-1 9705 to 1995. These data
also provide another reason to treat capital cases separately: More than two-thirds received
reversals. To study reversal rates, one must isolate capital cases, given their uniquely high
reversal rates. See Liebman, et al., Capital Attrition, supra note 44, at 1846-50.

53. 'I'he first case meeting those detailed criteria was accepted. A check was later
conducted to see if the conviction in that matched case was reversed. As with any matched
comparison group, judgment calls had to be made in selecting similar cases. However,
those decisions were made according to a common protocol and before checking to see
whether cach case reccived a reversal. Since these random cases lacked news media
coverage, only the number of reversals they received and the claims they raised during
appeals were examined. It was not possible to obtain much demographic data or other
information about their convictions.

54. See People v. Holland, 520 N.E.2d 270, 271-72 (Ill. 1987) (describing procedural
posture of Holland’s case and presenting information about his conviction and appeal).
The Westlaw scarch uscd to identify him was in the Illinois cascs database for “(CONVICT!
/P RAPE & DA(1987))” because the lirst reported decision in the Bullock case was in 1987.

55. Id. at 272-79 (discussing claims of physical coercion); id. at 287 (Simon, J.,
dissenting) (internal quotations omitted) (noting trial court’s conclusions about police’s
treatment of Holland).

56. Id. at 278-81.
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then granted certiorari and allirmed the conviction.®” Holland’s federal
habeas petition was granted by the district court in 1990, but then dis-
missed by the Seventh Circuit Court of Appeals, which concluded that the
coercive effects of any beatings he received from the police “dissipated”
before his confession.>® He sought DNA testing in 1996, but his motion
was denied a year later. He apparently passed away in prison in 2005.5°

As developed in Part ILB, the matched comparison group permits an
assessment of whether the reversal rate among the exonerees represents a
high rate, or rather involves a rate similar to the background rate
amongst similar serious rape and murder convictions. The matched com-
parison group also permits other comparisons with the innocence group
regarding the types of claims exonerees raised and the types of rulings
courts rendered. Courts reported the race of very few of the convicts in
the matched comparison group (only [ourteen out of 121). Only about
two-thirds had courts note what evidence supported convictions in the
matched comparison group; what was available is discussed in Part II. Fi-
nally, one important difference between the matched comparison group
and the innocence group is that the matched comparison group included
more rape cases involving acquaintances, in which identity would tend
1ot to be litigated.®®

C. The DNA Confirmation Group

No study has collected, much less examined, the group of cases in
which DNA testing confirms the guilt ol convicted individuals. The
group of DNA postconviction inculpation cases was assernbled through
scarches of ncws articles and consists of sixty-three individuals identified

57. See Holland v. Illinois, 493 U.S. 474, 487 (1990) (holding that Holland did not
have valid Sixth Amendment claim).

58. Sce Holland v. McGinnis, 963 F.2d 1044, 1050 (7th Cir. 1992).

59. See United States ex rel. Holland, No. 90 Civ. 4359 (N.D. Ill. May 22, 1997)
(Order by Hon. Marvin E. Aspen Denying Petitioner’s Motion for DNA Testing). An entry
of this order, though not the order itself, is available through PACER’s online docket for
the Northern District of Illinois. See Public Access to Court Electronic Records: PACER
Web Links, U.S. District Courts: Illinois Northern District Court, at https://
ecf.ilnd.uscourts.gov/cgi-bin/login.pl (last visited Nov. 8, 2007) (docket on file with the
Columbia Law Review). Information about Holland’s death was made available via
telephone interview. See Telephone Interview by Michelle E. Morris with Derek Schnapp,
Manager, Ill. Corrs. Mcdia Relations Dep't, in Springficld, Il (Jun. 1, 2007) (confirming
that Holland passed away while in custody of Logan Correctional Center in Lincoln,
llinois). Thanks to Michelle Moriss for her research, including contacting Illinois
Corrections.

60. While 8 out of the 158 exonerees’ cases involved acquaintance identifications, 18
out of 65 cases with eyewitnesses in the matched comparison group involved acquaintance
identifications, typically where the rape victim was not a stranger to the perpetrator. Such
acquaintance cases usually involve consent defenses but not defenses as to lack of identity.
Furthermore, 5 additional cases in the matched comparison group involved stranger cases
in which identity was not contested, but rather the defense was consent. The matched
comparison group contains about the same proportion of guilty pleas, 6 out of 121, while
the innocence group contains 9 out of 200.
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as having been inculpated by postconvicion DNA tesling.®! Addilional
cases were identified with the help of the Innocence Project at Cardozo
Law, the organization which secured DNA testing and assisted in exoner-
ating many of those in the innocence group.®? The Innocence Project
sent letter surveys to inculpated former clients asking if they would par-
tcipate in this study.®® T call this the “DNA conlflirmation group,” though
justas in the innocence group, DNA testing may have been faulty in some
of these cases.%t

The set of DNA confirmation cases is incomplete. Sixty-three cases
have been located, including thirty-six with written decisions. At least one
hundred additional DNA inculpations could not be identified through
public sources.%> No list is maintained of them. One reason may be the
relative scarcity of information available. District attorneys often do not
publicize such results, and the news media provide less coverage of incul-
pations than they do of exonerations. After all, inculpatory test results
merely confirm the jury verdict. The cases with written decisions were
disproportionately eleventh-hour attempts to avert executions: Fifteen of
thirty-six (42%) were capital cascs. These fiftcen death row inmatcs,
though actually guilty, had a strong incentive to pursue every avenue for
review, regardless of whether their claims had merit.®® Further, all mem-
bers of the DNA confirmation group sought DNA testing despite their
knowledge of their actual guilt. As Barry Scheck comments, perhaps they
did “not want to admit it, or they [were] lying or psychopaths.”®” They
may also have hoped for an error in the DNA testing. Perhaps they
wanted the attention.

61. News searches included Westnews searches for “DNA and guilt and confirm!” and
“DNA and testing and guilt,” alter 1989.

62. See inlra Part 11.C.1 (discussing Innocence Project’s work).

63. Sixteen individuals who were inculpated by DNA and received a letter survey from
the Innocence Project regarding their willingness to participate in research efforts gave
permission to have their records made available for this study as long as there was no
identifying informalion linked to their results. Thus, only aggregate information [rom
those cases is discussed below.

61. Indeed, in several cases included in the group, defense lawyers questioned DNA
evidence and called for an independent test. See, e.g., Keith O’Brien, Till Death Do Us
Part, NewCity, Feb. 2, 1998, available at http://weeklywire.com/ww/02-02-98 /chicago_
cover.html (on file with the Columbia Law Review) {describing questions raised regarding
DNA testing in Willie Enoch case).

65. This is because at least until recently, in approximately 60% of the cases in which
the Innocence Project requested testing, the results inculpated. See Barry C. Scheck, Barry
Scheck Lectures on Wrongful Convictions, 54 Drake L. Rev. 597, 601 (2006).

66. Since fewer news stories exist for this group, information regarding causes of the
trial convictions was available only in cases with written decisions and even then, such
information was spotty.

67. Scheck, supra note 65, at 601. The case of Roger Coleman, the sole post-
execution DNA inculpation, provides an cxample where the convict convinced some
lawyers and supporters of his innocence. See John Tucker, May God Have Mercy: A True
Story of Crime and Punishment 336 (1998).
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Despite the obvious appeal of examining the DNA confirmation
group, its small size and unusual selection make it unsuitable for direct
comparison to the innocence group. Thus, this group plays only a margi-
nal role in this study. Just as in the innocence group cases, the thirty-six
DNA confirmation cases with written decisions were coded in a database
with their case characteristics. The Appendix provides summary informa-
tion about this group.

IT. Resurirs: From TriAl 1O EXONERATION

This study provides comprehensive data regarding the cases of those
found innocent through postconviction DNA testing.%® This Part tells the
story of how these unique former convicts were charged and tried. Italso
tells how they brought appeals, sought postconvicion review, and were
ultimately exonerated through postconviction DNA testing.  Proceeding
chronologically, Part ILA begins with their trials, Part IL.B examines their
appeals and postconviction review, and Part I1.C develops how they ob-
tained DNA testing. At each stage, where possible, the innocence group
is compared with the matched comparison group. From rial (0 exonera-
tiort, our criminal system poorly addressed the types of unreliable factual
evidence at issue in these wrongful convictions.

A. Criminal Trials

‘This section describes how alinost all of the 200 exonerees were con-
victed of rape and murder, typically based on eyewitness identifications,
forensic evidence, informant testimony, or confessions. Yet very few
raised, much less received relief on, claims relating to these pieces of fac-
tual evidence, many of which we now know were unreliable or false.

1. Rape and Murder Convictions. — The 200 exonerees were charged
and convicted chiefly of rape (71%), murder (6%), or both murder and
rape (22%).%° This is not surprising; rape cases in particular often have
rclevant biological matcerial for DNA testing. Fourtcen were sentenced to
death. Tifty were sentenced to life in prison. The table below depicts this
distribution.

68. The set of postconviction DNA exonerations does not include those cases in
which DNA cxoncrated pretrial or during trial. Again, the innocence group, consisting of
convicts, also cannot capture cases that did not result in a conviction, either because the
prosecution ceased or because of an acquittal. See supra note 33 (discussing composition
of innocence group); of. Daniel Givelber, Lost Innocence: Speculation and Data About
the Acquitted, 42 Am. Crim. L. Rev. 1167, 1198-99 (2004) (“If it is at least as likely that the
acquitled are innocent as that they are guilty, we need (o rethink both our treatment of
acquittals as irrelevant to subsequent evidentiary and punishment issues and our
assumptions about the extent of the problem of wrongful convictions.”).

69. The three cxceptions listed in Table 1 as “Other” are S. Cowans, who was
convicted of attempted murder, A. Beaver, who was convicted of robbery, and J. Ochoa,
who was convicted of armed robbery and carjacking.
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TABLE 1: EXONEREES’ CONVICTIONS AND CAPITAL SENTENCES
Conviction Number of cases
Rape 141
Murder 12
Rape-Murder 44
Other 3

These 200 exonerees do not refllect the typical criminal convicts in
that very few suspects are charged with rape or murder and even fewer
are convicted. According to the Bureau of Justice Statistics (BJS), only
0.7% of felony defendants are convicted of murder and only 0.8% are
convicted of rape.”

Only nine of the exonerees pleaded guilty.”! Presumably, some re-
fused to accept guilty pleas because they knew they were innocent,” al-
though in these serious murder and rape cases prosecutors may not have
offered plea bargains that were palatable to an innocent defendant. The
members of the innocence group arc thus very different from typical
criminal defendants. All but the nine who pleaded guilty in the inno-
cence group (96%) were convicted at criminal trials. In contrast, 68% of
murder convictions and 84% of felony rape convictions were obtained
through plea bhargaining.”®

70. See Cohen & Reaves, 2002 BJS Study, supra note 41, at 27 tbl.28 (presenting
statistics on conviction types of fclony defendants).

71. For example, Marcellius Bradford earlier confessed and then pleaded guilty to
rape and murder and was sentenced to twelve years in prison; he also agreed to testify
against O. Saunders, C. Ollins, and L. Ollins. In 1991, John Dixon pleaded guilty to rape
and kidnapping after the victim identitied him. 1hough he later claimed the plea was not
voluntary and requested DNA testing, he was sentenced to fortyfive years in prison and was
released in 2001 after DNA testing. See Mary P. Gallagher, Why DNA Testing Tsn’t a
Panacea, N.J. L.J., Dec. 10, 2001, at 1, 1, 14. Chris Ochoa pleaded guilty to murder after a
coerced confession, serving twelve years before DNA exonerated him. See Innocence
Project, Know the Cases: Christopher Ochoa, at http://www.innocenceproject.org/
Content/230.php (last visited Nov. 8, 2007) (on file with the Columbic Law Review). The
others who pleaded guilty were Anthony Gray, Fugene Henton, James Ochoa, Jerry
Townsend, David Vasquez, and Arthur Whitfield. Bradford, Gray, Chris Ochoa, Townsend,
and Vasquez had falsely confessed. Only two, Dixon and Henton, were convicted of rape;
the others were convicted of rape-murder or murder.

72. An NCSC study of 382 felony trials in 2000-2001 conducted a survey that found
that defense counsel identified the defendant’s claim of innocence as the reason why a
plea was refused in about half of the jury trials examined. See Givelber, supra note 68, at
1177 & n.38 (citing and summarizing results of NCSC study).

73. Durose & Langan, Felony Sentences, supra note 41, at & th1.9. The study of felony
defendants in large urban countics shows a similar figure; there, 51% of the felony murder
convictions involved plea bargains, while 90% of the felony rape convictions involved plea
bargains. See Cohen & Reaves, 2002 BJS Swudy, supra note 41, at 24 tbl.23 (presenting
statistics on adjudication outcomes for fclony defendants in nation’s scventy-five largest
cities). Table 23 depicts how in the Bureau’s 2002 study of convictions in seventy-five large
urban counties, 41% of murder cases and 33% of rape cases were resolved through plea
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Murder and rape cases are dilferently situated. BJS statistics show
that while 16% of rape convictions were based on a mial verdict, 32% of
murder convictions were based on a trial verdict.”* Several additional fea-
tures distinguish rape from murder convictions. Rape cases typically in-
volve a victim identification and perhaps biological evidence from a rape
kit. In the time before DNA testing could be performed, one would ex-
pect many stranger rape cases to plea bargain on the strength of the vic-
tim’s identification, with more equivocal cases, perhaps often involving
non-strangers and issues of consent, going to trial.” In contrast, in mur-
der cases, if the victim was the only witness, law enforcement may face
great dilliculties identifying the perpetrator. Again, the more equivocal
cases may go to trial, rather than result in convictions based on guilty
pleas. However, given the seriousness of a murder case, police have far
greater incentives to invest in their investigation and prosecution.”®
These reasons may explain why there is a higher conviction rate for fel-
ony defendants charged with murder than [or those charged with felony
rape, despite fewer guilty pleas in murder cases; in felony rape cases there
are more dismissals, acquittals, and misdemeanor convictions.””

2. Trial Evidence Supporting Wrongful Convictions. — Due (0 DNA test-
ing, we know now that at least some of the evidence introduced at trial
against these 200 exonerees was false or misleading. Eyewitnesses were
incorrect or misled by police suggestion, a confession was false, if not

bargaining. However, those statistics include non-felony cases and cases that did not result
in conviction, which are not a proper comparison to the cases of these exonerees, which all
involved felony convictions. Thus, dividing the 41% of murder cases resolved through plea
bargaining by the number of felony convictions reported, in 80% of cases, produces a 51%
plea hargain rate for felony murder convictions. Dividing the 53% of rape cases hy the
59% of cases in which there were felony convictions produces a 90% plea bargain rate for
felony rape convictions. See id.

74. Durosc & Langan, Felony Sentences, supra note 41, at 8 thl.9.

75. The BJS data support this intuition. See supra notes 73-74 and accompanying
text. Additional support for the intuition arises from the fact that only a third of those who
pursuc state postconviction review pleaded guilty. Sce Flango, 1994 NCSC Study, supra
note 46, at 36 (stating that 32% of state habeas petitioners pleaded guilty compared with
24% of federal habeas petitioners).

76. Cf. Fed. Burcau of Investigation, Crimce in the United States 2002: Uniform
Crime Reports § II1, at 222 fig.3.1 (2003), available at http://www.fbi.gov/ucr/cius_02/
pdf/02crime3.pdf (on file with the Columbia Law Review) (estimating 2002 clearance rate
of 64% for reported murders, 45% for rapes, and 13% for burglarics). Professor Gross has
discussed why the additional resources that are invested in murder cases may produce such
outcomes. See Samuel R. Gross, Lost Lives: Miscarriages of Justice in Capital Cases, 61
Law & Contemp. Probs. 125, 134-35 (1998) [hercinafter Gross, Lost Lives] (arguing that
several factors, including ease of investigating some murders and public pressure to solve
murder cases, give incentives to police to “cut corners, to jump to conclusions, and . . .
perhaps to manufacture cevidence” in weak cases where police nonectheless believe they
have identified culprit).

77. See Cohen & Reaves, 2002 BJS Study, supra note 41, at 24 tbl.23 (finding that 80%
of murder defendants were convicted of felony at trial or based on guilty pleas, compared
with 59% of rape defendants; in rape cases, 26% were not convicted due to dismissal or
acquittal and 8% were convicted of misdemeanors).
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coerced, or expert Lestimony on hair or blood evidence was wrong or not
probative. In this Part, T examine data regarding evidence supporting
these wrongful convictions, including the interaction of multiple types of
evidence. For example, one can assess how often the victim'’s testimony
alone supported the conviction (in 26% of cases), or how many exoner-
ees were sentenced o death based only on blood serology and a jailhouse
informant. This assessment will provide a more complete picture of what
evidence supported trial convictions of innocent defendants. The table
below examines the main types of evidence that supported wrongful
convicdons.”™

Tanre 2: Evinuncr, SUPPORTING EXONURERST CONVICTIONS

Percentage whose convictions were
Type of Evidence supported by type of evidence (Number)®

(of all 200 cases) | (of the 133 cases with
written decisions)
Eyewitness Identification 79 (158) 78 (104)
Forensic Evidence 57 (113) 58 (77)
Informant Testimony 18 (35) 23 (30)
Conlfession 16 (31) 15 (20)

* In the tables that follow, “N” stands for “Number.”

The sections that follow will discuss these sources of evidence in
turn: eyewitness identifications, forensic evidence, informant testimony,
and confessions. The first column in Tahle 2 describes the percentage ot
the 200 cxoncrees whosce convictions were supported by a particular type
of evidence, analyzing only evidence introduced at trial.?® The second
column in Table 2 describes the same phenomenon, but narrows the
pool of exonerees to the 133 exonerees whose convictions were sup-
ported by a particular type of evidence and who also received written de-
cisions during their appcals or postconviction proccedings. These data
relate to Table 3, which analyzes how many of those with written decisions
asserted claims during appellate or postconviction proceedings to chal-
lenge particular types ol evidence.

Table 3 demonstrates that, with the exception of defendants in cases
relying on confessions, fewer than half of the defendants brought consti-

78. Not discussed here arc less common sources of evidence, such as physical objects
or clothing connecting a defendant to a crime, or various circumstantial evidence, such as
presence in the neighborhood where the crime occurred. Nor does this study examine
forensic cvidence, such as autopsy cvidence, that was intended to prove how a crime
occurred or that it occurred, but that was not used to prove identity at trial.

79. Thus, for example, a confession or an eyewitness identification that the court
ordered suppressed pre-trial would not be included here. The sections that follow explain
what is meant by “eyewitness identification,” “forensic evidence,” “informant testimony,”
and “confession.”
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TasLE 3: FactuaL Cramvs BROUGHT BY EXONEREES
‘I'ype of Evidence Percentage of those [ Percentage Percentage | Percentage who
in Table 2, Col. 2, who had who brought brought any
who brought a their claim | any claim to claim to
constitutional claim [ granted (N)* challenge challenge type
directly challenging evidence of evidence
the type of N) and had that
evidence (N) claim granted
(N)*
Lyewitmess
Identification 28 (29) 0 (0 45 (47) 4 (4)
Forensic Evidence 0 (0) 0 (0) 32 (25) 8 (6)
Informant Testimory 3 (1) 3 (1) 40 (12) 3 (1)
Confession 50 (10) 0 (0 65 (13) 0 ()

* These columns include only cases in which the court granted a vacatur of the conviction and
where that reversal was affirmed on appeal.

tutional claims challenging the types of evidence supporting their wrong-
ful convictions. In part this is because few such constitutional claims ex-
ist.3° Nor did many who brought such claims succeed. The two columns
on the right address how exonerees not only raised constitutional claims
directly challenging particular evidence, but also raised additional factual
challenges using other less direct constitutional claims or state law claims.
For example, rather than bring a claim that a confession was involuntary,
one might indirectly assert a claim that the altorney was ineflective [or
failing to challenge the confession. Furthermore, state law may provide
broader avenues for attacking the reliability of factual evidence at trial.

80. By a constitutional claim “directly” challenging a type of factual evidence, this
study means something quite narrow: a legal contention that testimonial or physical
evidence introduced at the criminal trial was false or unreliable. Not included in this
category are claims regarding prosecutors’ mischaracterizations of evidence during
closings, nor are rhetorical assertions regarding facts that are not claims or legal
contentions. Nor does this category include claims that indirectly relate to facts at trial,
such as a claim that trial counsel was ineffective for failing to challenge factual evidence.
These claims are discussed next.

Few such consttutional claims exist. For eyewitness identifications, the only such
constitutional challenge is a claim under Manson v. Brathwaite, 132 U.S. 98, 113 (1977)
(adopting totality of circumstances test for admitting eyewitness identifications into
evidence). Thus, in Table 3, the first two columns of row 1 refer only to Manson claims.
Regarding forensic evidence and informant testimony, the only direct claim is a claim that
the evidence was fabricated. See Miller v. Pate, 386 U.S. I, 7 (1967) (holding that “state
criminal conviction obtained by the knowing use of false evidence” is invalid). Regarding
confessions, the first two columns refer only to Miranda claims and claims challenging an
interrogation as involuntary, see infra notes 130-131, though such claims have been
criticized for not making claims of unreliability sufficiently cognizable. See infra note 133,

All other claims that sought a new trial bascd on a legal contention regarding the
introduction or prosecutorial use of an eyewitness identification, forensic evidence, an
informant’s testimony, or a confession, are included in the third and fourth columns. The
third and fourth columns, regarding any claim brought to challenge such evidence, reflect
the category of what are called "factual claims.” The sections that follow list and describe
which claims were brought by exonerees and which were granted.
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Even including those claims, signilicant percentages ol those exonerees
falsely convicted based on a given type of factual evidence never chal-
lenged it

Thirty-four percent ol those with written decisions—lorty-live ex-
onerees—challenged none of the above categories of facts that supported
their convictions during their appeals and postconviction proceedings.
Plausible explanations include the possibilities that those exonerees had
no legal contention that could provide relief, that they uncovered no new
facts to support a claim, that their claims were defaulted at trial, or that
they litigated without effective or resourceful counsel.

The matched comparison group, by way of contrast, included less
available information in written decisions regarding the cvidence sup-
porting convictions. For eighty-six of 121, or 30%, there was no informa-
tion regarding what evidence supported their convictions; alter all, these
matched comparison group data are based only on the written decisions,
wherceas the innocence group members cach reccived news reports re-
garding their high profile exonerations. Of the eighty-five members of
the matched comparison group for whom there was some information
regarding the evidence supporting their convictions, 76% involved eye-
witness identifications (65), almost the same as in the innocence group.
Twenty-four percent involved forensic evidence (20), 19% involved con-
fessions (16), and 11% involved informant testimony (9). Those figures
are similar to those in Table 2 regarding the innocence group.®!

In the matched comparison group, 43% of those identified by eyewit-
nesses brought claims challenging those identificadons, 35% challenged
forensic evidence, 56% challenged informants, and 62% challenged con-
fessions. These percentages arc roughly comparable to those in Table 3
regarding exonerees. While a more robust comparison may not be possi-
ble given that less information is available about the matched comparison
group, these data suggest that the exonerees challenged factual evidence
undecrlying their convictions no morc than was typical at the time for a
person convicted of such serious crimes.

a. Fyewitness Misidentifications. — 'The overwhelming number of con-
victions of the innocent involved eyewitness identification—158 of 200
cases (79%).%32 Though fewer than a third of rape cases involve assaults
by strangers, almost all of these innocence cases involved identifications

81. The main difference is fewer cases involving forensic evidence, which again may
be due to a lack of news reports and a lack of challenges to forensic evidence during the
criminal appeals; few of the exonerees challenged forensic evidence introduced during
their trials.

82. This result exceeds the findings in Professor Gross’s study that 64% of
exonerations, including non-DNA exonerations, involved eyewitness error. See Gross et
al., Exoncrations, supra note 14, at 542. The higher percentage found in this study may be
explained by the limitation of the data set to DNA cases, which disproportionately consist
of rape cases.
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by strangers; only eight involved incorrecl acquaintance identifications.®?
In 135 cases (68%), the victim provided identification testimony, while in
thirty-three cases (17%), a non-victim eyewitness provided testimony (in
some cases along with the victim). In fifty=six cases (28%), the victim’s
identification testimony was the central evidence supporting the
conviction.

The high proportion of cases involving eyewitness identifications
should be no surprise, for the prosecution of stranger rape cases will typi-
cally be predicated on the victim’s identification. It would be difficult to
go forward, obviously, if the victim docs not identify the perpetrator (at
least absent DNA evidence). For that reason, of 141 rape cases, 125 in-
volved victim identifications (89%). Indeed, 126 of the 158 eyewitness
identifications were in rape cases.®!

The Innocence Project reports that 48% of exonerees convicted
based on eyewitness testimony were identified crossracially.®> Social sci-
cnce studics have long shown that cross-racial identifications arc particu-
larly error prone. Cross-racial identifications may be one explanation for
the disproportionate conviction of minorities among those exonerated by
postconviction DNA testing.%°

83. See Cathy Maston & Patsy Klaus, U.S. Dep’t of Justice, Bureau of Justice Statistics,
Criminal Victimization in the United States 2005, Statistical Tables tbl.34(b) (2006),
available at http://www.ojp.usdoj.gov/hjs/pub/pdf/cvus05.pdf (on file with the Columbia
Law Review) (_ﬁnding that 31.4% of rape and sexual assault cases involved stranger-
perpetrators).

In the acquaintance cases in the innocence group, the misidentifications were due to
alleged police coercion or suggestion, mental illness, or desire to obtain award money, but
in some cases the cause was unclear. The cases are those of D. Davis, G. Davis, C. Flkins, M.
Evans, K. Green, A. Hernandez, M. Williams, and A. Villasana.

84. In contrast, of fortyfour rape-murder cases, six were victim identifications and
one of the twelve murder cases involved a victim identification; one of the three “other”
cases, an attempted murder, also involved a victim identification. The victim eyewitnesses
in these murder cases were additional victims who were not killed. The additional rape-
murder and murder cases with eyewitnesses involved non-victim identifications.

85. See Innocence Project, 200 Fxonerated: Too Many Wrongfully Convicted 20-21,
available at http://www.innocenceproject.org/200/ip_200.pdf (last visited Nov. &, 2007)
[hereinafter Innocence Project, 200 Exonerated] (on file with the Columbic Law Review).
Data from judicial decisions produced only thirty-two cross-racial eyewitness identifications
(20% of the 158 cases involving eyewitness identifications), but very few decisions reported
the race of the eyewitness.

86. See Christian A. Meissner & John C. Brigham, Thirty Years of Investigating the
Own-Race Bias in Memory for Faces: A Meta-Analytic Review, 7 Psychol. Pub. Pol'y & L. 3,
5-13 (2001) (reviewing literature); Andrew E. Taslitz, Wrongly Accused: Is Race a Factor
in Convicting the Innocent?, 4 Ohio St. J. Crim. L. 121, 123 (2006) (speculating that race
effects at each stage in criminal process may explain disparity in exonerations of
minoritics); Gary L. Wells & Elizabeth A. Olson, The Other-Race Effect in Eyewitness
Identification: What Do We Do About It?, 7 Psychol. Pub. Pol'y & L. 230, 230 (2001)
(“Eyewitnesses are less likely to misidentify someone of their own race than they are to
misidentify somcone of another race.”); sce also Gross ct al., Exoncrations, supra note 14,
at 548 (“[T]he most obvious explanation for this racial disparity is probably also the most
powerful: the perils of cross-racial identification.”).
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The Supreme Court has long recognized “[(]he vagaries of eyewil-
ness identification,” where “the annals of ¢riminal law are rife with in-
stances of mistaken identification.”®” As a result, the Due Process Clause
embraces a right to be free from suggestive eyewitness identification pro-
cedures, such as where police encourage the eyewitness to pick out the
suspect in a lineup.®® With the benelit of DNA evidence, we now can be
confident that the eyewitmesses misidentified the defendants in the inno-
cence cases.

A total of fortyseven exonerees bronght some kind of claim attack-
ing the eyewitness identifications, or 45% of those with written decisions
identified by eyewitnesses. Few raised constitutional claims challenging
the reliability of these eyewitness identifications. Twenty-nine of the ex-
onerees raised suggestive eyewilness identification claims during their ap-
peals or postconviction proceedings; such claims allege that the police
improperly indicated to the eyewitness who their suspect was. In other
words, 28% of the 104 exonerees who had written decisions and who
were convicted based on eyewitnesses’ testimonies brought these
claims.®® None of the claims regarding suggeslive eyewitness identiflica-
tons were granted.®® Four exonerees brought claims asserting their
right, established by United States v. Wade, to have counsel present at a
postarrest lineup; none of the claims were granted.®! Thus, thirty-one, or
30% of those exonerees with written decisions, brought constitutional
claims attacking their idenlifications. Sixteen additional exonerees
brought state law claims (9) or used other constimtdonal claims to indi-
rectly challenge the identification, such as ineffective assistance of coun-
sel claims (5), newly discovered evidence of innocence claims (4), or
challenges to jury instructions (2). (Two brought multiple claims.)

The Supreme Court has ostensibly focused the constitutional inquiry
on the accuracy of eyewitness identifications. However, the Court held in
Manson v. Brathwaile that even if the police engage in suggestive proce-
dures so potentially misleading that their conduct violates due process,
the identification may still be admitted at trial if it was otherwise “re-
liabl[e].” A reliable identification includes, for example, situations in
which the witness seemed “certain[ ]” and had a good opportunity to
view the attacker.® Social scientists studying the phenomenon of eyewit-

87. Manson v. Brathwaite, 432 U.S. 98, 119 (1977) (Marshall, J., dissenting) (internal
quotations omitted) (quoting United States v. Wade, 388 U.S. 218, 228 (1967)).

88. Seeid. at 113 (“The standard, after all, is that of fairness as required by the Due
Process Clause of the Fourteenth Amendment.”).

89. Four brought Wade claims regarding the right to counsel at the lincup; two of the
four did not also raise a suggestive identification claim. See infra app. A.

90. One suggestive identification claim was ruled harmless error, three were dismissed
for procedural reasons, and the others were dismissed as lacking merit.

91. See Wade, 388 U.S. at 236-37 (holding that Sixth Amendment requires counsel’s
presence at postconviction lineups).

92. See Manson, 432 U.S. at 114; see also supra note 87 and accompanying text
(discussing Manson).
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ness memory have long argued that the Court’s decision in Manson exac-
erbated the risks of error because the Court ruled that even identifica-
tons resulting from highly suggestive procedures may nevertheless be
admitted given other indicia of eyewitness certainty. These additional in-
dicia of certainty, however, may in turn represent false confidence that
was precisely the product of police suggestion.®®

The results in these innocence cases show that most exonerees had
no successful basis for challenging what we now know to be incorrect
eyewitness identifications. Courts denied relief an all suggestive eyewit-
ness identification claims, even in instances where we know in retrospect
that the eyewitness was not “reliable,” but instead was in error. Moreover,
only four exonerees succeeded in bringing indirect challenges to the eye-
witness identification.

b. Faulty Forensic Evidence. — Forensic evidence was the second lead-
ing type of evidence supporting these erroneous convictions.®* In many
cases, little more than flimsy forensic evidence supported the convic-
tion.®® Some had morc than onc type introduced. One hundred and
thirteen cases (57%) involved introduction of forensic evidence at trial,
with serological analysis of blood or semen the most common (79 cases),
followed by expert comparison of hair evidence (43 cases), soil compari-
son (5 cases), DNA tests (3 cases), bite mark evidence (3 cases), finger-
print cvidence (2 cases), dog scent identificaton (2 cascs), spectro-
graphic voice evidence (1 case), shoe prints (1 case), and fiber
comparison (1 case).

The forensic evidence was often fairly central to the prosecution’s
case even though it may have been known (o have limited probative
power art the time of trial. For example, exonerations in cases involving
serology may not show misconduct, but rather either the limitations of
old-fashioned serology as compared with more advanced DNA testing
technology or unintentional error in conducting such testing. Serologi-

93. Scc Garrett, Federal Wrongful Conviction Law, supra note 13, at 82-85
(discussing how Manson standard focuses on guilt, not on due process); see also Rosen,
Reflections, supra note 13, at 250 (noting that science empirically shows that courts are
incorrect in their assessments of reliability of certain identification factors); Gary L. Wells,
Eyewitness Identification: Systemic Reforms, 2006 Wis. L. Rev. 613, 620-22 (discussing
studies of eyewitness false confidence in inaccurate identifications); Gary L. Wells, What Is
Wrong with the Manson v. Braithwaite [sic] Test of Eyewitness Identification Accuracy? 2
(2004), at http://www.psychology.iastate.edu/faculty/gwells/Mansonproblem.pdf (on file
with the Columbic Law Review) (arguing that psychological studies demonstrate that two-
pronged Manson test is flawed).

94. Of the 113 convictions based on forensic evidence, 80 were rape cases, 24 were
rape-murder cases, 7 were murder cases, and 2 were “other.”

95. For works regarding flawed forensic evidence, see Paul C. Giannelli, The Supreme
Court’s *Criminal” Daubert Cases, 33 Seton Hall L. Rev. 1071, 1072-73 (2003) (discussing
difference between civil and criminal applications of Daubert standard); Michael J. Saks,
The Legal and Scientific Evaluation of Forcnsic Science (Espccially Fingerprint Expert
Testimony), 33 Seton Hall L. Rev. 1167, 1170-86 (2003) (discussing courts’ incorrect
applications of Daubert test to forensic evidence).
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cal testing sorts individuals into just a handful of dilferent blood types,
typically using the A, B, and H antigens, each shared by high percentages
of the population; for example, approximately 40% of the population
possesses only the H antigen, making them the O type.®® In contrast,
DNA testing can provide random match probabilities greater than all
humans who have ever lived (for example, one in 100 trillion).®”

Despite its relative lack of probative power, serological evidence was
often all that law enforcement could use at the time of the investigation.
In this group ol cases, which chielly consist of rape convictions in the pre-
DNA era, serological evidence was the most common type of forensic evi-
dence introduced at trial, and it typically involved analysis of materials
from a rape kit prepared after an assault. Serological evidence was usu-
ally not the only evidence at trial—though in one case the serological
evidence was he central evidence at trial and in another case serology
and hair evidence were the central evidence at wrial.%® In fortysix of the
exonerees’ cases (23%), there was an eyewitness identification added to
the serological evidence. In four cases, the serology was added to a con-
fession. In three more it was added to alleged self-inculpatory remarks.
In wwo cases, the serological evidence was added to informant testimony.
Thus, despite its typical lack of probative power, serological evidence
often holstered other evidence at trial.

Many, and perhaps most, cases, however, appear Lo have involved not
merely use of evidence with limited probative value, but the improper use
of then-existing forensic science. To a surprising extent, the forensic tes-
timony at trial was improper based on science at the time.”® A prelimi-
nary review of serological testimony during these exonerees’ trials dis-
closed that more than hall involved improper testimony by [orensic
examiners.!%°

96. Butler, supra note 28, at 5.

97. See id. at 439 (discusssing use of STR markers and CODIS database by crime
laboratories).

98. The cases were those of J. Richardson and P. Kordonowy (serology and hair).

99. The author is currently examining, as part of a further study, the trial transcripts
of each of those wrongfully convicted in part based on forensic expert evidence at trial. As
of the time of publication, a preliminary review examined the testimony of forensic experts
in sixty-one trial transcripts of the 113 DNA exonerees convicted based on forensic
evidence; these transcripts were obtained with the help of Winston & Strawn, LLP.
Remarkably, 57%, or thirtyfive of these cases, involved improper testimony by forensic
experts at trial. Adding to that number twelve more cases involving misconduct beyond
just the face of the trial testimony, forty-seven, or 77%. of the trial transcripts reviewed to
date involved improper science. Thus, these wrongful convictions were more often than
not premised on not just forensic evidence that was not probative, but rather on improper
exaggeration of the probative significance of the evidence.

100. Improper scrology testimony was involved in twenty-two of the forty-onc trials of
those exonerated by postconviction DNA testing in which transcripts have been located so
far and in which there was testimony regarding serological analysis. Most of these cases
involved improper testimony failing to account for the phenomenon of “masking.” This
phenomenon occurs when the blood type of a2 mixed specimen collected from the victim is
consistent with the victim's own type, such that it is not possible to reach any further
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The second most common type of evidence in these cases, visual hair
corparison testmony, is notoriously unreliable.!% Absent any data re-
garding probabilities that hair or fiber may match visually, experts can
make only a subjective assessment whether two hairs or two fibers are
“consistent” and share similarities.’®2 Forty-three cases (22%) involved
[alse visual hair or fiber comparison. Hair evidence was used in [orty-two
cases. In some cases that visual hair comparison evidence was particularly
central to the prosecution’s case. Calvin Scott spent twenty years behind
bars based largely on hair comparison evidence alone, in a case where the
victim did not get a good look at her attacker and could not identify
Scott.19? In eleven cases, visual hair comparison testimony was added to
eyewitniess testimony as evidence of identity. In five cases, hair compari-
son testimony and an informant were presented at trial.

Just as with the serological cases, a preliminary review suggests that
microscopic hair comparison testimony at trial often distorted or mis-
stated the forensic evidence to inflate its probative significance. Errors
were due not merely to the underlying unreliability of visual hair compar-
ison, but were at a minimum compounded by improper and misleading
testimony regarding comparisons conducted. Most commonly, state ex-
perts mischaracterized their results by purporting to “match” hairs or
constructing the probability of such a match, rather than merely visually
comparing hairs and either observing certain similarities or excluding

conclusions about the donor of the specimen without information about the quantity of
the donor’s contribution to the sample. See Comm. on DNA Tech. in Forensic Sci., Nat’l
Research Council, DNA Technology in Forensic Science 158 (1992) (“Conventional
serology is further limited, in that analysis of mixedfluid stains in which two or more
contributors are involved can mask an individual donor.”).

101. See Barry Scheck, Peter Neufeld & Jim Dwyer, Actual Innocence: Five Days to
Execution and Other Dispatches from the Wrongly Convicted 204-18& (2000) [hereinafter
Scheck et al,, Actual Innocence] (noting that proficiency testing of hair evidence has
indicated error rates higher than chance); D. Michael Risinger & Michael J. Saks,
Rationality, Research and Leviathan: Law EnforcementSponsored Research and the
Criminal Process, 2003 Mich. St. L. Rev. 1023, 1048-50 (describing FBI study data and
deriving 12.5% error rate for visual hair comparison from that data); Clive A. Stafford
Smith & Patrick D. Goodman, Forensic Hair Comparison Analysis: Nineteenth Century
Scicnee or Twenticth Century Snake Oil?, 27 Colum. Hum. Res. L. Rev. 227, 242-45 (1996)
(discussing seminal forensic hair experiment’s problems with validity).

102. See Fed. Bureau of Investigation, U.S. Dep’t of Justice, Proceedings of the
Intcrnational  Symposium  on  Forensic Hair Comparisons 107-10 (1983). The
Symposium’s Subcommittee on Report Writing, Conclusions, and Court Testimony
concluded that there are a limited class of permissible conclusions one can draw based on
forensic hair comparisons: (1) The hair “could have come from” the alleged source; (2)
the hair “is consistent with having come from” the alleged source; (3) a particular source
“qualifies as being the donor” of a particular hair; (4) the hair “could not have originated”
from the alleged source; (5) the hair “is not consistent with having come from” the alleged
source, or {6) “no conclusion” could be reached. The Subcommittee then noted the
possibility of “coincidental match” and called for “[flurther research” on whether
probabilitics can be used. Id. at 110.

103. See Jack Money, “Justice Has Been Done”: [xonerated Man Lager to Restart
Life, Oklahoman, Dec. 4, 2003, at Al (describing Scott’s exoneration).
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any common source.!®* For example, in the case ol Paul D. Kordonowy,
convicted of rape where the vicim did not see her assailant, the convic-
tion rested on forensic evidence. Montana Forensic Science Laboratory
specialist Arnold Melnikoff did not correctly explain the lack of probative
power of hair comparison. Instead, he testified that he could distinguish
head hairs in 99 ol 100 cases, lelling the jury that Kordonowy’s hair and
blood type matched those found at the scene. 1% In fact, an enzyme in
the blood sample did not match Kordonowy, nor did the hairs, and yet
Melnikoff’s testimony contributed to Kordonowy’s wrongful imprison-
ment for thirteen years.'®® Melnikoff was later fired, but not before he
[alsified testimony in at least one other case. In the case of Jimmy Ray
Bromgard, Melnikoff used made-up probabilities that he then improperly
multiplied as follows: “[T]he odds were one in one hundred that two
people would have head hair or pubic hair so similar that they could not
be distinguished by microscopic comparison and the odds of both head
and pubic hair [rom two people being indistinguishable would be about
one in ten thousand.™°7 Another example is the Ron Williamson case, in
which the prosecutor cited a “match” with seventeen hairs taken from the
crime scene, and the State’s expert opined on the additional significance
of a “match” of both scalp and public hairs, though later it was deter-
mined that none ol the hairs were consistent, and one actually belonged
to the victim.!%®

Each of three cases in which faulty DNA evidence was introduced at
uial involved experts who oflered misleading testimony and mis-
characterized their own laboratory reports. 'Two cases involved improper
analysis and testimony that resulted in false inclusions. In one case, that
of Gilbert Alejandro, the criminalist claimed a DNA match even though
neither he nor anyone else had even conducted the DNA testing.!*® Bite

104. Among the sixty-once trial transcripts located to date were thirty-three cases
involving hair testimony (i.e., most of the forty-three total cases in which hair comparison
testimony was introduced at trial), of which twenty-one cases, or 64%, involved improper
testimony. Again, a study in progress will complete the review of this testimony and
examine these cases in greater detail. The ubiquity of improper testimony, however, shows
that improper testimony by analysts regarding visual hair comparison is not limited to
highly publicized repeat misconduct by actors such as Arnold Melnikoff or Joyce Gilchrist,
but rather that it is far more pervasive.

105. See Innocence Project, Know the Cases: Paul D. Kordonowy, at http://www.
innocenceproject.org/Content/194.php (last visited Nov. & 2007) (on file with the
Columbia Law Review).

106. Id.

107. Statc v. Bromgard, 862 P.2d 1140, 1141 (Mont. 1993).

108. See Scheck et al., Actual Innocence, supra note 101, at 165 (discussing use of
hair samples in Williamson case); see also Williamson v. Reynolds, 904 F. Supp. 1529, 1558
(E.D. Okla. 1995).

109. The three cases are those of G. Alejandro, T. Durham, and J. Sutton. Timothy
Durham was convicted chiefly based on a DNA test of raping an eleven-year-old girl; he was
convicted and scntenced to 3,000 years in prison, though his defense lawyer clicited
testimony at trial from eleven alibi witnesses who said he was in another state the day of the
crime. Postconviction DNA retesting excluded Durham, and indicated lab error: “The lab
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mark evidence, also notoriously unreliable, was relied on in three cases,
in one providing the only evidence of guilt in a capital case. 119

The [orensic evidence was rarely challenged with any success on ap-
peal or postconviction, though six exonerees obtained reversals based on
challenges to forensic evidence at trial.11! None of the 113 persons who
were convicted based on forensic evidence raised a fabrication of evi-
dence claim under the Due Process Clause.!'2 However, some exonerees
raised state evidence law claims (15), ineflleclive assistance claims (11), or
prosecutorial misconduct claims (2) to challenge the forensic evidence
introduced at trial. These figures represent a total of twenty-five exoner-
ees, or 32% of the seventyseven cases with written decisions involving
convictions based on forensic evidence. One reason for the dearth of
challenges (o forensic evidence may be that indigent delendants could
not aftord to hire a forensic expert. Indigent defendants frequently fail
to receive funding for such independent experts.!1® Thus, until the DNA

»

had failed to separate completely the male and female DNA from the semen stain . . . .
See Tania Simoncelli, ITR 3214 (The “Advancing Justice Through DNA Technology Act of
2003”) and the Tolling of Statutes of Limitations (Nov. 6, 2003), at http://www.aclu.org/
privacy/genetic/14995pub20031106.html (on file with the Columbic Law Review).
Similarly,

Josiah Sutton spent nearly five years in jail for a rape he could not have

committed. Sutton’s conviction rested almost entirely on the basis of a DNA tests

[sic] performed by the Houston Police Crime Laboratory. Re-analysis of the lab

report showed that the lab technician had mistakenly reported that Sutton’s DNA

profile was included in the profile of a semen sample taken from the back of the

car, where the rape was committed, when it was not. In addition, she presented

the DNA data to the jury in a misleading way that overstated its value . . . .

Id.

In the case of Gilbert Alejandro, the expert, Fred Zain, claimed a DNA match when in
fact Zain had never conducted any testing beyond initial inconclusive testing, and final
DNA testing conducted after the trial excluded Alejandro. Innocence Project, Know the
Cases:  Gilbert Alejandro, at hup://www.innocencepr ojecL.OIg/Content/47.php (last
visited Nov. 8, 2007) (on file with the Golumbia Law Review).

110. The cases are those ol R. Brown, W. Jackson, and R. Krone.

111. See infra notes 161-175 and accompanying text (discussing reasons for reversals
among exonerees’ cases).

112. See Miller v. Pate, 386 U.S. 1, 7 (1067) (citing Mooney v. Holohan, 201 U.S. 103
(1935), for proposition that conviction knowingly obtained through use of false evidence
runs aloul of Fourteenth Amendment); Mooney, 294 U.S. at 112 (holding that due process
“is a requirement that cannot be deemed to be satisfied . . . if a State has contrived a
conviction . . . through a deliberate deception of court and jury by the presentation of
testimony known to be perjured”). Regarding civil rights claims brought concerning
fabricated evidence, see Garrett, Federal Wrongful Conviction Law, supra note 13, at
95-99 (describing circumstances under which fabrication of evidence claims typically arise
and manner in which courts generally evaluate such claims).

113. Sce, c.g., Am. Jur. 2d Criminal Law § 1276 (1998) (“[Tlhe right of an indigent
defendant to the appointment of an expert witness at the state’s expense generally rests in
the discretion of the trial court.”). The Supreme Court has ruled that there is a right in
capital cases to certain cxpert assistance, and that right has been extended to some
noncapital cases. See Ake v. Oklahoma, 470 U.S. 68, 83 (1985) (holding that when sanity
of defendant is “significant factor at trial, the State must . . . assure the defendant access to
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testing was done, these exonerees may simply have been unable o show
that the forensic evidence at trial was false or unreliable.

c. False Informant Testimony. — In thirty-five cases (18%), an inform-
ant, jailhouse informant, or cooperating alleged coperpetrator provided
false testimony.!!'* In twenty-three of those cases it was a jailhouse in-
formant. The Supreme Court has approved the use of informants so long
as proper discovery is provided regarding the relationship between the
informant and the defendant.’® Police use such informants frequently,
though “jailhouse informants are considered among the least reliable wit-
nesses in the criminal justice system.”1° These DNA exonerations pro-
vide cascs in point. Since DNA testing proved these people innocent, we
know now that they likely did not “confess” to jailhouse informants. We
also know they likely could not have told these informants anything non-
public about how the crimes happened, since they did not commit the
crimes. Instead, we know that these informants often lied, which should
not be surprising given their great incentives to cooperate with law en-
forcement (though any preferential treatment must be disclosed to the
jupf)_ll7

Twelve of thirty-five, or 34%, of those convicted based on informant
testimony brought claims to challenge it. No exoneree raised fabrication
claims under the Due Process Clause regarding jaithouse informant testi-

a competent psychiatrist”); Little v. Armontrout, 835 F.2d 1240, 1245 (8th Cir. 1987)
(finding that district court committed reversible error in failing to appoint expert in
hypnosis to assist defendant at trial); Paul C. Giannclli, Ake v. Oklahoma: The Right to
Expert Assistance in a Post-Daubert, Post-DNA World, 89 Cornell L. Reyv. 1305, 1339-41
(2004) (exploring variations in state provision for expert assistance). A preliminary review,
sce supra note 99, has so far uncovered only two trials in which the defendants had a
forensic expert.

114. Nine were rape cases, twenty-one were rape-murder cases, and five were murder
Cases.

115. See Hoffa v. United States, 385 U.S. 293, 311 (1966) (discussing “established
safeguards of the Anglo-American legal system [that] leave the veracity of a witness to be
tested by cross-cxamination, and the credibility of his testimony to be determined by a
properly instructed jury”). The Court has also held that defendants have a right to have
counsel present when a charged suspect is interrogated; thus, the government cannot
actively place informants in or ncar the cell of a charged suspect for the purpose of
obtaining information. Cf. Massiah v. United States, 377 U.S. 201, 203-06 (1964)
(overturning conviction based on testimony of officer who overheard incriminating
conversation between defendant and coopcerating coperpetrator while informant was
wearing recording and transmitting device and defendant was free on bail).

116. Steve Mills & Ken Armstrong, Another Death Row Inmate Cleared, Chi. Trib.,
Jan. 19, 2000, at N1; scc also James S. Licbman, The Overproduction of Death, 100 Colum.
L. Rev. 2030, 2088-89 n.149 (2000) [hereinafter Liebman, Overproduction of Death]
(providing additional examples of jailhouse informants giving false testimony).

117. Scc  Alexandra Natapoff, Snitching: The Institutional and Communal
Consequences, 73 U. Cin. L. Rev. 645, 660-63 (2004) (examining arguments for and
against use of jailhouse informants); f. Jan Weinstein, Regulating the Market for Snitches,
47 Buff. L. Rev. 563, 578 (1999) (“Under the current sentencing regime, cooperation is the
only option that significantly alters the most important set of considerations for most
defendants—those that relate to the ultimate sentence to be imposed.”).
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mony, probably because they could not locate any evidence to prove that
the informants testified falsely. Two brought Massiah claims that they
were denied the right to have counsel present during an interrogation by
a government informant.''® Verneal Jimerson brought the only
fabrication claim regarding a codefendant, and he received a reversal on
it. In Jimerson’s case, police concealed that they obtained the testimony
of codefendant Paula Gray by offering her inducements. Gray’s testi-
mony is now known to be false: She was a juvenile, mentally retarded,
innocent, and also wrongly convicted along with three others in what be-
came known as the Ford Heights Four case.!’® Nine additional exoner-
ees who were convicted based on informant testimony brought a range of
indirect claims challenging this testimony, such as Brady claims (4), state
evidence law claims (3), Strickland claims (2), and one claim regarding
the jury instruction.'®?

Particularly disturbing were three cases in which the codefendant,
coopcrating witness, or informant had ulterior motives beyond sccking
special treatment from law enforcement: DNA testing later revealed that
they were the actual perpetrators.!2!

Jailhouse informant testimony was the central evidence leading to
the conviction of Jerry Watkins. Three others were convicted based on
jailhouse informant testimony together with hair or blood evidence (one,

118. For a description of a Massiwh claim, see supra note 115.

119. See People v. Jimerson, 652 N.E.2d 278, 282-86 (Ill. 1995) (remanding for new
trial “hecause the State allowed perjured testimony of its witness [Paula Gray] to stand
uncorrected”); see also Gtr. on Wrongful Convictions, Nw. Univ. Law Sch., Police and
Prosecutorial Misconduct Put Verneal Jimerson on Death Row (2004), at http://www.law.
northwestern.edu/ depts/clinic/wrongful /exonerations/jimerson.htm  (on file with the
Columbia Law Review) (summarizing Jimerson’s case).

120. Some brought more than one claim. These claims are explained infra note 155
and Part 11.B.2.

121. John Grisham’s new book tells the stories of the first two cases. Grisham details
Ron Williamson’s and Dennis Fritz’s wrongful convictions and DNA exonerations. See
Grisham, supra note 7. The third casc was that of Dana Holland, in which the actual
perpetrator was a codefendant found not guilty by the judge. See Ctr. on Wrongful
Convictions, Nw. Univ. Law Sch., Dana Holland Exonerated After Serving 10 Years of a
118Year Sentence for Two Wrongful Convictions (2006), at http:/ /www.law.northwestern.
edu/depts/clinic/wrongful/exonerations/Holland.htm (on file with the Columbie Law
Review).

Two other cxoncrees, Alcjandro Hernandez and Rolando Cruz, had reversals based
on claims regarding unfair prejudice from joinder of their trials; both were innocent, as
DNA later showed. See Ctr. on Wrongful Convictions, Nw. Univ. Law Sch., Police Perjury
and Jailhousc Snitch Testimony Put Rolando Cruz on Death Row (2005), at http://www.
law.northwestern.edu/ depts/clinic/wrongful/exonerations/cruz.htm (on file with the
Columbia Law Review).

In onc additional casc, that of Arthur Mumphrey, it was a codefendant who confessed
and testified against Mumphrey in exchange for a reduced sentence. Postconviction DNA
testing later inculpated the codefendant along with Mumphrey’s brother Charles (who had
confessed to police yet was not prosecuted). Sce Innocence Project, Know the Cascs:
Arthur Mumphrey, at http://www.innocenceproject.org/Content/8.php (last visited Nov.
8, 2007) (on file with the Columbia Law Review).
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Charles Fain, was sentenced (o death); four more were convicted based
on jailhouse informant testimony and eyewitness testimony; one was con-
victed based on jailhouse informant testimony and a bite mark compari-
son (R. Brown), and one was sentenced to death based on jailhouse in-
formant testimony and a confession (R. Cruz). As discussed below,
jailhouse informants testified in almost hall of the [alse capital convic-
tions in the innocence group.

None brought claims that jailhouse informant testimony was
fabricated. This fact is unsurprising, since it would be very difficult for
one to obtain evidence to show fabrication. In addition, despite the dan-
gers of lying and unreliable informants illustrated by these cases, most
states have not enacted any protections requiring review of informant (es-
timony. Illinois, after experiencing heightened numbers of exonerations,
is now the only state to require that trial courts conduct reliability hear-
ings to evaluate jailhouse informants in capital cases.'>* The Oklahoma
Criminal Appellate Court requires enhanced disclosure regarding in-
formant testimony, but so [ar, other states have not followed suit, though
some have adopted instructions cautioning the jury regarding the relia-
bility of informants.'2*

d. False Confessions. — In thirty-one cases (16%), a false confession
was introduced at trial. As notced below, this excludcs cascs in which the
exoneree had allegedly made self-inculpatory remarks but not a confes-
sion to a crime of which he was convicted.!?* This also excludes eleven
cases in which a codefendant falsely confessed.!? Seven of those who

122. See 725 1Il. Comp. Stat. Ann. 5/115-21(d) (West Supp. 2007) (“The court shall
conduct a hearing to determine whether the testimony of the informant is reliable . . . .").

123. See Dodd v. State, 993 P.2d 778, 784 (Okla. Crim. App. 2000) (adopting
procedure for jailhouse informant testimony that ensures “complete disclosure”); see also
Cal. Penal Code § 1127a(b) (West 2004) (requiring courts to instruct jury on in-custody
informant testimony); United States v. Villafranca, 260 F.3d 374, 881 (5th Cir. 2001) (*The
testimony of a plea-bargaining defendant is admissible if the jury is properly instructed.”);
State v. Bledsoe, 39 P.3d 38, 44 (Kan. 2002) (noting that trial court “gave a cautionary jury
instruction regarding the testimony ol an informant”); Alexandra Natapof[, Beyond
Unreliable: How Snitches Contribute to Wrongful Convictions, 37 Golden Gate U. L. Rev.
107, 112-15 (2006) (proposing model statute requiring pretrial evaluations of informant
testimony).

124. There are thirteen such cases: S. Avery, K Bloodsworth, M. Bravo, R. Criner, L.
Karage, M. Mitchell, B. Nelson, M. Pendleton, F. Saecker, F. Smith, W. Snyder, C.
Washington, and K. Watcers. Adding thosc thirtcen cases involving inculpatory remarks to
the thirty-one involving confessions results in fortyfour cases, or 22% of the 200
exonerations, a figure similar to the 25% figure that the Innocence Project cites. See
Innocence Project, False Confessions, at http://www.innocenceproject.org/understand/
False-Confessions.php (last visited Nov. 8, 2007) (on file with the Columbia Law Review).

125. This study docs not includc as “convictions supported by confessions” cases in
which an exoneree did not confess, but instead was implicated by the false confession of
another exoneree. Paula Gray’s false confession was central to the prosecution of what
have become known as the Ford Heights Four (K. Adams, V. Jimerson, W. Rainge, and D.
Williams) but when she later recanted she was herself tried and convicted. See supra note
119 and accompanying text (discussing Ford Heights Four case). Similarly, M. Bradford,
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confessed were sentenced to death (half of the fourteen capital cases).
Eleven of those who falsely confessed were mentally recarded (85%), but
nevertheless the confession was introduced at trial and led to a wrongful
conviction. Twelve of those who confessed were juveniles (39%), five of
whom were also mentally retarded; there were twenty-two juveniles
amongst the exonerees (five in the “Central Park Jogger” case).!2?® In
eighteen false confession cases, the defendant was either mentally re-
tarded or under eighteen at the time of the offense, or both.

The conlessions were particularly powerlul at wuial, perhaps in part
hecause in some cases law enforcermnent supplied false facts to bolster false
confessions. Furthermore, in most cases, having obtained a confession,
the State relied on little else to convict. In seven cases, the confession was
the central evidence of guilt. In nine more cases, the confession was ac-
companied by only one other type of evidence (a jailhouse snitch, an
eyewitness, or hlood or hair evidence).

In retrospect, DNA evidence tells us that these confessions were false.
Courts often highlighted in their opinions the corroborated nonpublic
details that made these confessions appear to be particularly credible at
the time. For example, in the case of Farl Washington, the Fourth
Circuit emphasized that:

Washington had supplied without prompting details of the

crime that were corroborated by evidence (aken [rom the scene

and by the observations of those investigating the [victim’s]

apartment. He had confessed to the crime not in a general

manner, but as one who was familiar with the minutiae of its
execution.!?7

Now that we know that convicts like Washington were actually inno-
cent, we may also know that they could not have, “without prompting,”
offcred accurate and nonpublic details in their confessions. Unless the
person was an accomplice, if those details were truly nonpublic, they
could have come only from law enforcement. Thus, in some cases DNA
proves not only that the defendant was innocent, but also that police fed
facts, asked leading questions, supplied details, and in cases such as Earl

R. Danziger, D. Halstcad, R. Matthews, L. Ollins, J. Restivo, and O. Saunders were all
convicted after other exonerees confessed and also implicated them to the police. These
cases are included in the informant/codefendant category. As noted in that section,
Jimerson successfully challenged Paula Gray's testimony as fabricated. Sce People v.
Jimerson, 652 N.E.2d 278, 282-86 (Ill. 1995) (granting new trial based on Gray’s perjured
testimony).

Walter Snyder’s casc raises interesting and close questions, because the police officer
claimed that Snyder had not confessed to an act of rape, but had rather stated that the
victim had “‘raped him.”” See Scheck et al., Actual Innocence, supra note 101, at 60.
Snyder cxplains that hc never made any confession and consistently denied any
involvement in any such crime, but merely expressed incredulity when police encouraged
him to admit that the victim made advances on him. Id. at 79.

126. Sce People v. Wise, 752 N.Y.S.2d 837, 843 (N.Y. Sup. Ct. 2002) (noting that five
“Central Park Jogger” defendants had confessed).

127. Washington v. Murray, 4 F.3d 1285, 1292 (4th Cir. 1993).
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Washington’s, lied later about what happened and claimed that the sus-
pect offered the details “without prompting.”128

Conlessions were obtained more [requendy in murder and rape-
murder cases. This may be due to victim identification of the defendants
in rape cases, making confessions less necessary to secure a conviction.!2?
In contrast, in murder cases, where a victim is dead, police often need to
rely on other evidence. Therefore, police may pursue a confession more
vigorously in murder cases. Nine out ol 141 rape cases involved false con-
fessions (6%), whereas in eighteen out of forty-four rape-murder cases
(41%) there was a false confession. Three of twelve murder cases in-
cluded false confessions (25%).

To deter law enforcement coercion that would violate the Fifth
Amendment right against self-incrimination as incorporated against the
states, the Supreme Court enacted Miranda protections that require po-
lice o give warnings before beginning an interrogation.'*® The Court
also requires the trial court to exclude involuntary confessions from the
trial. Courts must assess the voluntariness of confessions flexibly, based
on “the totality of all the surrounding circumstances,” including any coer-
cion applied and the “characteristics of the accused.”13!

Persons who falsely confessed did not always raise constitutional
claims challenging their confessions, at least as reported in written deci-
sions. Seven of the twenty exonerees who confessed [alsely and had writ-
ten decisions (35%) raised Fifth Amendment claims that their confes-
sions were involuntary. Three more (15%) alleged that their confessions
were obtained in violation of Miranda. Thus, ten of twenty (50%) raised
constitutional claims directly challenging their confessions. None who
brought claims regarding Miranda or coercion received any reliel. Three
others raised state law claims or indirect constitutional claims, increasing
the number of those who raised constitutional claims to 65%. One of
these three received a reversal on an ineffective assistance claim.'®® The

128. Sce Frank Green, $2.25 Million Verdict in False Confession, Richmond Times-
Dispatch, May 6, 2006, at Al (reporting federal jury’s finding that “a state police
investigator fabricated [Washington’s] confession”).

129. Sce Gross ct al., Exoncrations, supra notc 14, at 544 tbl.3 (finding similar
correlation in exonerations, including non-DNA exonerations).

130. Miranda v. Arizona, 384 U.S. 436, 444 (1966). For criticisms of the Court’s
treatment of false confession claims, sce Garrett, Federal Wrongful Conviction Law, supra
note 13, at 88-94 (arguing that “criminal law remains hostile to scrutiny of false
confessions”); Rosen, Reflections, supra note 13, at 244-47 (arguing that “despite
languagce in Miranda condemning sccret police interrogations . . . the actual Miranda
ruling did little to change the way interrogations are carried out in this country”).

131. Schneckloth v. Bustamonte, 412 U.S. 218, 223, 226 (1973); see also Stein v. New
York, 346 U.S. 156, 185 (1933) (stating that dctermination of cocrcivencss “depend[s]
upon a weighing of the circumstances of pressure against the power of resistance of the
person confessing”).

132. T. Hayes raiscd a Sixth Amendment claim that he should have been permitted to
challenge his competence and his confession using expert testimony at trial; R. Williamson
raised an ineffective assistance of counsel claim relating to failure to challenge his
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others, though they [alsely conlessed and were intimately [amiliar with
what had gone wrong, may have had no evidence to prove coercion
under the Court’s deferential voluntariness test, which examines the cir-
cumstances surrounding the examination.

There is no constitutional claim that offers relief from a false confes-
sion, as opposed to a confession secured because of coercion or lack of
capacity.’®® The exoneree could raise a fabrication claim under the Due
Process Clause il police olficers told the suspect what (o say, but then
falsely testified at trial that the snuspect volunteered nonpublic informa-
tion about the crime that only the perpetrator could know.'** No ex-
oneree brought such a claim during appeals or postconviction proceed-
ings. Without a recording of the interrogation and before obtaining
DNA testing, these exonerees likely had no way (o prove [abrication by
law enforcement.

In thirteen cases the exoneree allegedly made sell-inculpatory state-
ments but not a full confession to the crime of which he or she was con-
victed. Five such exonerees brought coerced confession claims regarding
their self-inculpatory statements to police. None of these alleged volun-
tary statements, as reported by police or witnesses, were successfully chal-
lenged on appeal or postconviction, likely because a claim of coercion
would be difficult to make for a statement that was putatively
volunteered.

3. False Capital Convictions. — False capital convictions are of particu-
lar salience to the administration of the death penalty. The Supreme
Court has recently noted that “a disturbing number of inmates on death
row have been exonerated,”? and polls suggest that DNA exonerations
may explain lagging public support for the death penalty.1®® The study
by James Liebman, Jetf Fagan, and Valerie West examining error rates in
all capital cases from 1973 to 1995 found not only that the vast majority of
all capital cases are reversed on appeal or postconviction, but also that

competency and confession, and Y. Salaam raised a state cvidence law claim relating to
interrogation of a juvenile without parents present.

133. See Richard A. Leo & Richard ]. Ofshe, The Consequences of False Confessions:
Deprivations of Liberty and Miscarriages of Justice in the Age of Psychological
Interrogation, 88 J. Crim. L. & Criminology 429, 440-49 (1998) (critiquing inability of
current doctrine to prevent or remedy false confessions).

134. Sce supra note 112 (describing fabrication claims).

135. See Atkins v. Virginia, 536 U.S. 304, 320 n.25 (2005); supra note 4 (discussing
Supreme Court’s debate regarding legal significance of mounting empirical evidence of
wrongful convictions in capital cases); sce also O’Connor Questions Death Penalty, N.Y.
Times, July 4, 2001, at A9 (quoting Justice O’Connor as saying that “[i]f statistics are any
indication, the system may well be allowing some innocent defendants to be executed”
(internal quotations omitted)).

136. See Bureau of Justice Statistics, U.S. Dep’t of Justice, Sourcebook of Criminal
Justice Statistics 2003, at 147 tbl.2.56, available at http://www.albany.edu/sourcebook/
pdf/1256.pdf (on file with the Columbia Law Review) (showing that in 1991, 11% of
populace stated possibility of wrongful convictions as reason to oppose death penalty, while
in 2003, 25% did so).
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7% ol those whose sentences were overturned later obtained a delermina-
tion on retrial that they were not guilty of the capital crime.137

Fourteen of the 200 members of the innocence group had been con-
victed of capital crimes.'®® Appendix B summarizes the characteristics of
these erroneous capital convictions and sentences.*®® Many more capital
prisoncrs have been relcased from death row based on non-DNA cvi-
dence of innocence; capital cases usually involve murders, while only a
small percentage are rape-murders for which biological evidence is availa-
ble to test.t10

Many capital convictions of the innocent were predicated on surpris-
ingly weak evidence, perhaps because they involved difficult stranger
homicide cases that tended not to have had any witnesses. As a result,
these capital trials typically involved few types of evidence.!* Two of the
cascs involved death sentences resting on a single type of evidence—Ray
Krone based on a mere bite mark comparison!#? and Frank Smith based
on eyewitness identifications by non-victims. Another troubling capital
case, that of Charles Fain, involved only a jailhouse informant and hair

137. James S. Liebman, Jeffrey Fagan & Valerie West, A Broken System: Error Rates
in Capital Cases, 1973-1995, at 5 (2000) [hereinafter Liebman et al., Broken System].

138. A fiftcenth former death row inmate, Curtis McCarty, was cxoncrated by
postconviction DNA testing after the study period closed, in May 2007. Jay F. Marks and
Ken Raymond, Ex Death-Row Inmate Freed, Oklahoman, May 12, 2007, at 1A.

139. For book length treatments of three of these cases, see Margaret Edds, An
Expendable Man: The Near-Ixecution of Larl Washington, Jr. 6 (2003) (recounting case
of Earl Washington, Jr., and calling it “a prototype for many of the things that can go
wrong in a capital conviction”); Grisham, supra notc 7, at 20 (describing how Ron
Williamson became wrongly suspected of murder); Iim Junkin, Bloodsworth: The True
Story of the First Death Row Inmate Exonerated by DNA 4-5 (2004) (describing murder
conviction and death sentence of Kirk Noble Bloodsworth, who was the first person on
death row exonerated by DNA).

140. Postconviction DNA exonerations represent only 12% of the 124 cases since 1973
in which capital convictions were reversed based on innocence. See Death Penalty
Information Ctr., Innocence and the Death Penalty, at hitp://www.deathpenaltyinlo.org/
article.php?scid=6&did=110 (last visited Nov. 8, 2007) (on file with the Columbia Law
Review).

141. Only three of fourteen had more than two main types of evidence introduced at
trial (an eyewitness, forensic evidence, an informant, and in one also a confession). The
other eleven only had one or two of those types of evidence, and for many the bolstering
evidence was fairly weak. Yet the quantity and quality of evidence could be quite great in a
case with one type of evidence. For example, in one case a hundred eyewitnesses could
have a clear view of the crime. Tn another case, highly probative INA test results could be
the only forensic evidence.

142. On bite mark comparisons’ unreliability, see 4 Faigman et al., supra note 28,
§ 38:33, at 185 (suryeying literature investigating reasons for unreliability in bite mark
testimony and predicting that “the future may contain a forensic revamping of bitemark
analysis testimony where a positve identification is not allowed, but, rather, only a lesser
opinion is admissible”); Fernanda Santos, Evidence from Bite Marks, It Turns Out, Is Not
So Elementary, N.Y. Times, Jan. 28, 2007, at WK 4 (“In spite of the evolution of other
forensic sciences, bite-mark analysis remains an inexact tool.”).
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evidence. Three more capital cases involved eyewitness evidence (o-
gether with an informant or jailhouse informant.

Six capital cases (43%) involved jailhouse informants. In Ron
Williamson’s case, the actual perpetrator was a witness testifying for the
State at wial. Other studies ol non-DNA cases conflirm that perjury by
prosecution  witnesses is  a  leading  cause of erroneous capital
convictions. 142

In seven capital cases the defendant falsely confessed; three of the
seven involved mentally retarded persons. (In its Atkins decision, the
Court noted that one such case existed; there have actually been sev-
eral.)!** In each of the cases involving a false confession, some other
evidence supported the conviction.

These data suggest that erroneous death sentences can flow [rom
unreliable evidence ranging from jailhouse informants to unreliable fo-
rensic and eyewitness evidence. These false capital convictions already
have spurred action by lawmakers. The Illinois legislature, for example,
has enacted a statute barring death sentences based solely on uncorrobo-
rated eyewitness or informant testimony.'%

In conclusion, a few categorics of evidence introduced at trial com-
monly supported wrongful convictions of the innocent: evewitness identi-
fications, forensic evidence, informant testimony, and confessions. Few
exonerees raised claims relating to those types ol evidence and even
fewer succeeded in obtaining reversals on appeal or during postconvic-
tion proccedings. This was truc cven in crroncous capital convictions,
which were often premised on particularly flimsy informant evidence.
These findings, developed further in Part III, suggest the reluctance or
inability ol defendants Lo raise resource-intensive factual challenges dur-
ing appeals and postconviction proceedings, and the reluctance or inabil-
ity of courts to grant relief on claims relating to facts. The next section

143. See Bedau & Radelet, supra note 14, at 57 tbl.6 (noting that 117 of 350
erroncous capital convictions studied involved perjury by prosecution witness); Ctr. on
Wrongful Convictions, Nw. Univ. Law Sch., The Snitch System 3 (2004-2005), at www.law.
northwestern.edu/wrongfulconvictions/documents/SnitchSystemBooklet.pdf (on file with
Columbia Taw Review) (describing informant testimony as leading cause of convictions in
cases of death row exonerations, including non-DNA exonerations); see also Gross, Lost
Lives, supra note 76, at 138-40 (describing evidence that “witness perjury is a far more
common cause of error in murders and other capital cascs than in lesser crimes”);
Liebman, Overproduction of Death, supra note 116, at 2087 n.148 (2000) (describing
acquittals following perjury by prosecution witness).

144. The cases are Earl Washington, Ryan Matthews (Matthews was also aju\rellile),
and Alcjandro Hernandez (who was borderline mentally retarded). The Court referred to
Farl Washington’s case in Atkins. See Atkins v. Virginia, 536 U.S. 304, 320 n.25 (2002)
(“[W]e cannot ignore the fact that in recent years a disturbing number of inmates on
dcath row have been exonerated. These exoncrations have included at least one mentally
retarded person[, Farl Washington,] who unwittingly confessed to a crime that he did not
cominit.”).

145. See 720 Ill. Comp. Stat. Ann. 5/9-1(h-5) (West Supp. 2003).
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explores in greater depth why the innocent failed (o obtain relief during
their appeals and postconviction proceedings.

B. Appeals and Postconviction Proceedings

This scction develops how courts failed to remedy the wrongful con-
victions of the factually innocent. This failure flowed from the inability of
appellate and postconviction courts to effectively review claims relating to
the unreliable or false evidence supporting these convictions. The failure
was not because courts did not examine the perceived innocence or guilt
of cxoncrecs; they typically did. Rather, current doctrine excuscs consti-
tutional error on grounds of guilt, yet does not provide innocence claims
that convicts can assert. Most reversals that exonerees received were due
Lo courts granting factual claims. Furthermore, the matched comparison
group of rape or murder convictions, like the innocence group, received
a relatively high 9% reversal rate, suggesting that rate is the norm during
the review of rape and murder convictions.

1. Stages of Criminal Review. — The claims just discussed were raised
at three different stages of review: direct appeal, state postconviction pro-
ceedings, and federal habeas proceedings. As of right, the direct appeal
occurs immediately following the conviction, and proceeds from the trial
court o state intermediate courts to the state supreme court, with an op-
portunity to seek certiorari from the U.S. Supreme Court.1#® Next, the
appcal may be followed by state postconviction proceedings that run
again through the state courts, with another opportunity to seek certio-
rari from the U.S. Supreme Court.'#” Once these sets of review are ex-
hausted, a [ederal habeas corpus petition may be filed in a district court,
with possible appeals to a circuit court, and a third opportunity to seek
certiorari from the U.S. Supreme Court.!*® The table below summarizes
the stages of review pursued by these exonerees.

All of these exonerees pursued their direct appeals, as most others
for whom we lack written decisions must also have donce. Less than half
with written decisions filed state postconviction petitions. While 23% of
these 133 exonerees filed federal habeas petitions, generally only 1% to
2% ol state inmates [ile a habeas pelition.’*® One explanation for the
high percentage of habeas filings among these exonerees may be that
they are almost all rape and murder convicts, most of whom did not

146. See, e.g., Clay v. United States, 537 U.S. 522, 527 (2003) (discussing direct appeal
as of right and certiorari review in context of AEDPA’s statute of limitations).

147. See 1 Donald E. Wilkes, Jr., State Postconviction Remedies and Relief Handbook
1-25 (2007 ed.) (discussing procedural progression of state postconviction remedies).

148. Sce Licbman ct al., Broken System, supra notc 137, at 21 (describing federal
habeas review).

149. See Scalia, 2000 BJS Study, supra note 47, at 1-2 (stating that in year 2000, for
every 1,000 inmates in state prisons, 17 filed habeas petitions). Of 441 judicial decisions in
the innocence group, 236 were issued during direct appeals, 120 were issued during state
postconviction, while 82 were issued during federal habeas corpus.
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TaBLE 4: STAGES OF CRIMINAL REVIEW PURSUED BY EXONEREES
Percentage of 133 with written decisions

who pursued review at each possible
Stage of Review stage (N)
Direct Appeal 100 (133)
State Postconviction 45 (60)
Fed. Habeas Corpus 23 (30)
Cert. to U.S. Sup. Ct. 23 (31)

plead guilty, and who had the time and incentive to appeal during their
long sentences.’>® However, those in the matched comparison group did
not pursue postconviction review nearly as often as the group ol exoner-
ees.t®1 Perhaps the exonerees or their attorneys pursued such review
more aggressively.

The Supreme Court, thongh the Justices did not know it at the time,
summarily denied thirty petitions for certiorari filed by actually innocent
exonerees.'? In the one exceptional case, that of Larry Youngblood, the
Court granted certiorari and denied Youngblood relief on his claim that
law enforcement failed o properly preserve biological evidence. Ironi-
cally, this evidence exonerated him twelve years later, once technology
permitted testing of the degraded samples.153

As noted, 133 of 200 exonerees (67%) received written public deci-
sions during their criminal appcals and postconviction procecedings.
These numbers are higher than in state court review generally,!5* but
courts may tend to publish decisions in appeals of serious crimes like
murder and rape.

150. 'The 2007 NCSC study shows that a signilicant number of persons who file [ederal
habeas petitions were convicted of homicide or sexual assault and are facing long
sentences. According to the study, 28.2% of federal habeas petitioners were convicted of a
homicide, and 15.4% were convicted of a sexual assault. See King etal., 2007 NCSC Study,
supra note 47, at 19-20. Furthermore, the study found that of those for whom sentencing
information was available, 27.7% were serving life sentences and the rest were sentenced to
an average ol twenly years. 1d. at 20.

151. Only 9% (11 out of 121 in the matched comparison group) filed federal habceas
petitions, while 15% filed state postconviction appeals; all filed direct appeals. The
matched comparison group excludes capital cases; among the exonerees with noncapital
cascs, 17% filed federal habeas pctitions (20}, and 31% filed statc postconviction appcals
(38).

152. This includes all certiorari petitions that were filed by exonerees after state direct
appeals and after state postconviction proceedings (none reached the Court following
tederal habeas corpus petitions).

153. See Arizona v. Youngblood, 188 U.S. 51, 58-59 (1988) (denying relief); infra
note 237-238 and accompanying text (discussing Youngblood).

154. According to the NCSC study, about 75% of state courts that dismissed or denied
petitions (which they do about 99% of the time) did so summarily without giving any
reason (while in contrast nearly 75% of the time federal courts gave reasons). See Flango,
1994 NCSC Study, supra note 46, at 65-67.
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2. Types of Criminal Procedwre Claims Brought. — This study examines
which constitutional and state claims each exoneree brought. While an
earlier section discussed the number of claims that challenged certain
evidence at trial, this section describes all of the claims these exonerees
brought. The table below provides a breakdown of the percentage of
exonerees with written decisions who raised certain claims under the U.S.
Constitution or state law; the claims raised by the maost exonerees are
listed first.

TapLE 5: CrRIMINAL PROCEDURE CrLAIMS RAISED BY EXONEREES

Claim: U.S. Constitution
55
unless noted

Percentage of the 133 with
writtent decisions who raised
each claim (N)

Percentage of those who
raised each claim who
received reversals (N)

State law evidence claim 60 (80) 8 (6)
Jackson claim 45 (60) 2 (1)
Prosecutorial misconduct 29 (38) 0

Incffective assistance of

counsel 29 (38) 11 (4)
Jury instructions

unconstitutional 26 (34) 6 (2)
Suggestive eyewitness

identification 22 (29) 0
Brady claim 16 (21) 14 (3)
Destruction of evidence 15 (20) 0
Jury sclection 14 (18) 0
Coerced confession 12 (16) 0
State law newly discovered

evidence 12 (16) 0
Fourth Amendment claim 12 (16) 0
Right to counsel 8 (1) 9 ()
Bruton claim 5 (6) 33 (2)
Herrera actual innocence

claim 4 (5) 0
Fabrication of evidence

claim 2 (3) 33 (1)

155. All claims included in Table 5 are outlined below in order:

(1) A wide variety of state law evidence claims, statutory, common law and those
asserted under state constitutions, including any evidentiary claim not asserted under the
U.S. Constitution;

(2) Claims, under Jackson v. Virginia, 443 U.S. 307, 316 (1979), described infra notes
213-214 and accompanying text, that no reasonable juror could have found guilt beyond a
reasonable doubt; this category includes any supplementary state law sufficiency of the
evidence standards;

(3) Prosccutorial misconduct claims, including any non-Brady claims that prosccutors
so inflamed the proceedings that they created an unfair trial, see, e.g., Darden v.
Wainwright, 477 U.S. 168, 181 (1986);
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The winning claims, namely those [or which a new trial was granted
and that ruling was upheld on appeal, were as follows: state evidentiary
claims (6); ineffective assistance of counsel claims (4); Brady claims (3);
claims concerning jury instructions (2); Brufon unconstitutional joinder
claims (2); prosecutorial misconduct claims (2); Jackson claims (1); due
process and right o counsel claims (1), and a [abrication of evidence
claim (1).1%¢ Ag Table 5 shows, the winning claims were not necessarily
the claims raised most often.

The members ol the matched comparison group raised similar
claims, but at lower rates across the board than the exonerees in the inno-
cence group, though as noted, they challenged the facts underlying their
convictions at similar rates.'”” The NCSC study of postconviction pro-

(4) Ineffective assistance of counsel claims, under Strickland v. Washington, 466 U.S.
668, 687 (1984), which are described further infra notes 196, 221 and accompanying text;

(3) Claims that jury instructions violated the Due Process Clause, including because
the court impermissibly suggested to the jury that they could find guilt with less than proof
beyond a reasonable doubt, misstated clements of the offense, or failed to inclde a lesser
included offense instruction as required by Beck v. Alabama, 447 U.S. 625, 627 (1980), as
well as state law claims regarding improper jury instructions, see, e.g., State v. Cromedy,
727 A.2d 457, 459 (1999);

(6) Suggestive eyewitness identification claims, under due process decisions such as
Manson v. Brathwaite, 432 U.S. 98, 114 (1977), which are discussed further supra notes 92
93 and accompanying text;

(7) Claims under Brady v. Maryland, 373 U.S. 83, 86 (1963), alleging suppression of
material exculpatory evidence, discussed further infra note 197 and accompanying text;

(8) Claims of bad faith destruction of exenlpatory evidence, under Youngblood, 488
U.S. at 58-59, discussed further infra notes 237-238 and accompanying text;

(9) Claims of racially discriminatory jury selection, under Batson v. Kentucky, 476 U.S.
79, 89 (1986), or other constitutional claims concerning jury sclection;

(10) Claims of a coerced interrogation, under the totality of the circumstances or a
violation of Miranda v. Arizona, 384 U.S. 436, 444 (1966), discussed supra notes 130-132
and accompanying text;

(11) Claims under a state statute or rule that sufficient newly discovered evidence of
innocence should result in the grant of a new trial, see, e.g, N.Y. Crim. Proc.
§ 440.10(1)(g) (McKinncy 2005);

(12) Fourth Amendment claims, including lack of probable cause for arrest;

(13) Sixth Amendment right to counsel claims;

(14) Claims under Bruton v. United States, 391 U.S. 123, 137 (1968), rcgarding
prejudicial joinder of codefendants’ cases for trial;

(15) Claims, only hypothetically recognized by a plurality in Herrera v. Collins, 506
U.S. 390, 398 (1993), under which a capital convict might sccure relief based on a very
persuasive showing of actual innocence, discussed further infra text accompanying notes
200-211;

(16) Claims regarding the State’s knowing usc of false or fabricated cvidence,
discussed supra note 112.

156. Some who received reversals had more than one claim granted.

157. In the matched comparison group, 45% brought state law claims (54), 38%
brought Jackson claims (46), 21% brought ineffective assistance claims (26), 21% brought
prosecutorial misconduct claims (23), 17% brought jury instruction claims (20), 12%
brought Fourth Amendment claims (15), 12% brought cocrced confession claims (14),
10% brought suggestive eyewitness identification claims (12), 8% brought jury selection
claims (10), 7% brought Brady claims (9), 4% brought destruction of evidence and right to
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ceedings found that the vast majority ol claims raised are claims regard-
ing ineffective assistance of trial counsel and Brady claims regarding sup-
pression of exculpatory evidence by police or prosecutors, typically
alongside other due process claims.’™® The 1994 NCSC study also con-
cluded that in federal habeas proceedings the type of claim brought has
lide effect on the low chances, about 1%, that a prisoner will receive any
relief.15® Furthermore, although only convicts with long sentences will
pursue lengthy postconviction proceedings, any zealousness is severely
limited where states and federal courts have exhaustion, statute of limita-
tion, abuse of the writ, and procedural default rules that prevent prema-
wure, late, and repetitive petitions. Routine dismissals [or procedural
noncompliance accompany efforts to circumvent such rules.!6°

3. Reversals, Retrials, and Vacated Convictions. — This section develops
a central finding that appellate or postconviction courts reversed 14% of
exonerees’ convictions, or 9% it one excludes capital cases. Throughout,
this study defines a “reversal” as a reversal in a strong sense, that is, an
order upheld on appeal that resulted in the grant of a new trial and a
vacating of the conviction or convictions. The reversal rate found here,
though high when compared (o criminal review in general, may be no
higher than the rate during the review of comparable rape or murder
convictions. These complex trials thus appear to be more error-prone
than the norm.

a. Reversals in the Innocence Group. — Eighteen exonerees of the 133
with written decisions in their cases received reversals, for a 14% reversal
rate. Twelve of the exonerees were retried after reversal of the original
conviction. Nine percent were tried multiple times because they received
multiple reversals and each time were convicted again by new juries (len
had two trials and two had three trials before being freed as result of DNA

counsel claims (5), 2% brought Herrera claims (3), 2% brought newly discovered evidence
of innocence claims and Schlup gateway claims (3), and 1% brought fabrication of
evidence and Bruion claims (1).

Table 5 above includes capital cases. While the matched comparison group includes
only noncapital cases, the results in the innocence group change very little even if one
subtracts from the equation the claims brought by the twelve capital defendants with
written decisions (for example, 60% still brought statc law evidence claims and only 1%
fewer brought ineffective assistance claims).

158. See Flango, 1994 NCSC Study, supra note 46, at 456-59 (discussing types of claims
raiscd).

159. See id. at 62 (charting reversal rates). As the study stated, “[t]he picture in state
courts is somewhat different.” There, defendants prevailed at slighly higher rates for
incffective assistance of counsel claims, trial court crror claims, Eighth Amendment claims,
and Fourteenth Amendment claims. Once, however, the oversampling of Texas criminal
appeals was accounted for, the rates in state proceedings began to look like those in
federal proceedings. In particular, only Eighth Amendment claims reccived relief from
state courts at a rate greater than 2%, and this figure owed much to the unusual case of
New York, which issued a series of reversals on questions of excessive bail. Id. at 62-63 &
tbl.18.

160. See id. at 65 & tbl.19 (“[S]tate courts, when they give a reason, deny petitioners
on the merits or because of procedural default.”).
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testing).'®! Furthermore, six more exonerees’ convictions were vacated,
but they had no retrials because DNA testing was conducted and exoner-
ated them before their scheduled retrials.’®2 Thus, eighteen total ex-
onerees had reversals upheld on appeal.'®?

TaBLE 6: EXONEREES’ REVERSAL RATES

Number of cases with Number of cases Percentage of cases with
written decisions (N) receiving reversals written decisions reversed
All Exonerees (133) 18 14
Noncapital cases (121) 11 9
Capital cases (12) 7 58

Tablc 6 displays the reversal rates in capital and noncapital cascs. As
documented in the landmark Liebman study of all capital cases from
1973 through 1995, there are extremely high (68%) reversal rates in all
capital cases, both in state and federal postconviction review.!®* In this
study, the reversal rate among all exonerees with written decisions is 14%.
Removing the capital cases from the analysis, the reversal rate for noncap-
ital cases falls from 14% to 9%. TFew exonerees received capital
sentences—fourteen out of 200, or 7%.1%° Yet the percentage of exoner-
ees with capital sentences who received reversals was very high; seven out

161. Among the entire study group of 200 exonerees, fifteen were tried twice and five
were tried three tmes. Eight of these, however, were excluded. Four of those excluded
(R. Alexander, D. Holland, W. Nesmith, A. McGee) were tried two to three times
according to news reports, but lacked written decisions. Additionally, four exonerees had
retrials due to hung juries, not reversals (S. Fappiano, D. Gray, E. Lowery, J. Ruffin), and
were therefore excluded. Subtracting those eight cases leaves twelve cases out of the 133
with written decisions.

An additional case, that of Michael Evans, was not counted as a reversal. The trial
judge granted Evans a new trial after his conviction but before sentencing, and he was then
retried several months later. Sce People v. Evans, 399 N.E.2d 1333, 1335 n.1 (Ill. App. Ct.
1979). As no written decisions could be located regarding the initial conviction and its
vacatur, and only a later decision revealed that it was reversed on a Brady violation, it was
not included.

162. They are P. Gray, L. Jean, V. Jimerson, S. Linscott, ]. Watkins, and R. Williamson.

163. The conviction reversal rate is slightly different from the aggregate reversal rate
because some exonerees had more than one conviction vacaled. The total number of
convictions reversed is twenty convictions vacated out of 112 total convictions with written
decisions; 14% were reversed totally. While 133 exonerees had written decisions, 142
convictions had them (several had two or three convictions each thalt were reversed). Nine
with written decisions had more than one conviction for which they sought review: K
Bloodsworth (2) (capital case), R. Cotton (2), R. Cruz (2) (capital case), W. Dedge (2), A.
Hernandez (2) (capital case), D. Hunt (2), R. Krone (2) (capital case), W. Rainge (2), and
D. Williams (2) (capital case).

16/1. See Liebman, et al., Broken System, supra note 137, at b (discussing reversal
rates in capital cases).

165. Here, the full set of 200 exonerees is examined because sentence data were
available for all cases in the group, including for those without written decisions.
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ol wwelve with written decisions received one or more reversals (58%).166
The capital attrition rate among exonerees is 58%,157 which is similar to
the 68% capital aurition rate found in the Liebman, Fagan, and West
study.!®® Exonerees sentenced to life also accounted for many of the re-
versals; five received reversals out of fifty sentenced to life in prison, or
10%.

The table below depicts the reversals that exonerees received, bro-
ken down by crime of conviction, separating rape, rape-murder, and mur-
der cases.

TaprLk 7: REVERSALS FOR EXONEREES BY CRIME OF CONVICTTION

Total with
Type of conviction | written decisions | Number reversed | Percentage reversed
Rape 88 6 7
Rape-Murder 34 11 32
Murder 9 1 L1

Rape cases had a lower reversal rate than murder cases. One expla-
nation may be that in almost all rape cascs, the victim identified the de-
fendant, albeit incorrectly, making it more difficult to challenge the fac-
tual support for the conviction due to the difficulty of prevailing on a
Manson claim. However, rape-murder cases had higher reversal rates
than murder cases.!®® This is perhaps snrprising, hecause one would ex-

166. Similarly, nine out of seventeen capital convictions with written decisions
received reversals (or 53%).

167. The aggregate figures do not separate the reversal rates at each level of criminal
appeal, or what Liebman, Fagan, and West term the “attrition” rate. See Liebman et al.,
Capital Allrition, supra note 44, at 1850 (“The result of very high rates of serious, reversible
error among capital convictions and sentences, and very low rates of capital reconviction
and resentencing, is the severe attrition of capital judgments.”). Criminal review is like an
assembly line with three stages. Al each level of review Lhe denominator changes as some
drop out either because they win or because they give up and stop pursuing review or
because nothing is reported regarding any subsequent review. The attrition rate, a slightly
higher H8%, is calculated as follows: DIRECT APPEAL (b / 12 convictions = 42%) + STATE
POSTCONVICTION ((1 out of 7 convictions = 11%) X (percent left from the original pool =
58%) = 8%) and FEDERAL HABFAS ((one out of 3 convictions = 33%) x (percent left from
original pool = 25 %) = 8%) = A ToTAL oF 58%.

Subtracting the reversals in capital cases, the innocent appellant’s non-capital attrition
rate is 10%. The non-capital attrition rate is: DIRECT APPEAL (8 / 121 noncapital cases =
7%) + STATE POSTCONVICTION (0%) + FEDERAT. HABFAS ((3 out of 30 cases = 10%) x (percent
left from original pool = 256%) = 3%) = A TOTAL oF 10%.

168. See Liebman et al., Broken System, supra note 137, at 124 nn.40-41 (concluding
that “|a]t least 68% of the capital judgments that were fully inspected were found seriously
flawed at some stage”). The NCSC study, which did not calculate an attrition rate or review
all capital sentences, found 3% reversals in state courts and 17% in federal courts in 1990.
See Flango, 1994 NCSC Study, supra note 406, at 86 tbl.22.

169. The seven capital reversals were all rape-murder cases. The noncapital rape-
murder reversal rate, with four reversed of twenty-one cases, is 19%.
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pect that rape-murder cases would be more likely (o have semen and
blood evidence from the perpetrator, and thus be less prone to reversal.

During the direct appeal, more vacaturs were granted but more ap-
peals were brought; 10% of exonerees who received vacaturs received
them during the direct appeal, while 1% were granted during state post-
conviction and 3% were granted during federal habeas corpus.'”™ State
supreme courts ordered thirteen of the eighteen reversals. Legal change
did not play an important role in these figures, since the underlying legal
claims did not significantly change during this period.'”? The passage of
the Antiterrorism and Effective Death Penalty Act (AEDPA), legislation
which includes a range of rules that restrict federal habeas corpus review,
nevertheless did not significantly impact the habeas petitions in this inno-
cence group, as almost all were filed before its effective date in 1996.172

The 9% noncapital reversal rate is higher than the rate in criminal
appeals generally. Studies have shown that approximately 1% of federal
postconviction petitioners reccive relicf, with similar figures (1% to 2%)
in state courts.!” Federal habeas petitioners are disproportionately per-
sons convicted of homicide (23%) and rape or other violent crimes
(39%).17* Yet 13% of federal habeas corpus petitions presented by ex-

170. Of the decisions in which vacaturs were granted and then upheld on appeal, four
were granted in federal habeas petitions, fifteen were granted during the direct appeal,
and one was granted during state postconviction. The total attrition rate, including capital
and noncapital cases, turns out to be 14%, the same as the reversal rate: DIRECT APPEAL (13
reversed / 133 convictions in cases with written decisions = 10%) + STATE POSTCONVICTION
((1 out of 60 convictions = 2%) x (percent left from the original pool 60/133 = 45%) =
1%) and FEDERAL HABEAS ((4 reversals out of 30 cases = 13%) x (percent left from original
pool 30/133 = 23%) = 3%) = A TOTAL or 14%.

171. Only three exonerees received decisions that cited to the AKDPA’s limitations.
Only a handful filed federal habeas petitions after the AEDPA’s 1996 enactment. The
relevant precedents regarding Brady, ineffective assistance of counsel, and harmless error
rules, see infra Parts 11.B.5 and [1.B.6, were in place during the review sought by almost all
in the group. Thus, none had courts dismiss claims on nonretroactivity grounds.

172. See, e.g.,, 28 U.S.C. § 2254 (2000) (stating that AEDPA amendments to statute
were effective on April 24, 1996).

173. 1his point held true for the claims at issue here. See Flango, 1994 NCSC Study,
supra note 46, at 62—-63 (showing similarly low rate in both federal and state courts for
most types of habeas claims). The 1994 NCSC Study showed higher figures for certain
claims that are not at issue in the vacaturs examined here (excessive bail, sentencing
errors, probation/parole issues, and cruel and unusual punishment claims). See id. at 63
th.18. Table 18 of the NGSC Study shows state court reversal rates from 1% to 2%—
except regarding bail and sentencing, and finally, excepting l'exas death penalty cases,
which sustained a series of sentencing and ineffective counsel claims following Supreme
Court decisions in the 1980s. Td. at 63 thl.18. The 2007 NCGSC Study examined federal
habeas petitions filed no earlier than 2000, after the passage of the AKDPA. I'hat study
found that 0.35% of petitions were granted, far lTower than the 1% rate observed before
AEDPA. Sce King ct al,, 2007 NCSC Study, supra note 47, at 538 (finding rate of onc in 284
habeas petitions granted postAEDPA).

174. Scc Hanson & Daley, 1993 BJS Study, supra note 47, ac 11 (providing statistics
and concluding that “[a]pproximately two-thirds of the sampled prisoners had been
convicted of homicide or other serious, violent crimes”).
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onerees received reversals. To date, studies of federal habeas corpus have
notisolated reversals for particular crimes, nor have they examined rever-
sal rates in murder and rape convictions. Therefore, in the limited set of
cases involving murder and rape charges, reversal rates could be much
higher than current studies suggest, just as reversal rates are much higher
in capital cases.'”?

b. Reversals in the Matched Comparison Group. — Il average rape and
murder convictions have a similarly high reversal rate, perhaps the 9%
rate of noncapital reversals in the innocence group is not higher than the
background rate. The matched comparison group permits examination
of this question. It allows this study to isolate the 121 noncapital cases
with wrilten decisions and then compare each of them (o a case located
on Westlaw with an appeal brought in the same state, involving the same
crimes of conviction, and having a written decision issued in the same
year.

In the matched comparison group there was a 10% noncapital rever-
sal rate (twelve reversals out of 121 cases). The claims that received rever-
sals in the matched comparison group mirrored the claims on which ex-
onerees received relief: five state law evidentiary claims, four ineffective
assistance of counsel claims (one accompanied by a prosecutorial miscon-
duct claim), a jJackson claim, a right to counscl claim, and a suggestive
evewitness identification claim.

The innocence group had just one fewer reversal, for a 9% rate
(eleven reversals out of 121 noncapital cases.) This small difference be-
tween the reversal rates in the innocence and matched comparison
groups is not statistically significant. Thus exonerees fared no better dur-
ing rcview proccedings than the matched rape and murder cascs.

This similarity in rcversal rates could be because scrious rape and
murder convictions share a background reversal rate of about 9%.
Under this explanation, the reversal rates might have nothing to do with
judges detecting innocence, but instead arise from higher rates ol proce-
dural error in serious cases. The trials and convictions for murder and
rapc may simply be more crror pronc than other less scrious or less com-
plex criminal trials. After all, serious crimes may demand that the court
make more complex criminal procedure rulings, attorneys may better de-
fend their clients against such crimes, and the Stale may pursue a case
with less evidence due to pressure to clear serious cases.

A second and related explanation for the statistically insignificant
difference in reversal rates may be that in a subsct of the reversed exoner-
ees’ cases, judges accurately detected innocence, and, in a similar per-
centage of the matched comparison group appeals, judges did the same.
A similarity in reversal rates between the two groups suggests sinilarly
high levels of reversals based on factual errors among rape and murder

175. See Liebman et al., Broken System, supra note 187, at 5, 124 nn.40-41
(calculating overall error rate nationally in capital cases at 68%).
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convicts. Six of the twelve claims receiving reversals in the matched com-
parison group involved a ruling that the jury was seriously misled by unre-
liable or incomplete factual evidence at trial. Thus, half of the error rate
had something to do with a perception of innocence, or relatedly, weak-
ness of the evidence of guilt, and not just with a common rate of procedu-
ral error across all serious criminal trials.!7® As discussed in the next sec-
tion, seven out of eleven noncapital reversals in the innocence group
were based on factual challenges.

One explanation for the degree to which reversals were based on
factual grounds may be that rape and murder cases disproportionately
involve equivocal evidence.!”” Justice Deparunent data suggest that re-
versal rates may be higher in those rape and murder cases that go to trial.
According to BJS statistics, in the 8% of rape cases that went to trial, one-
fourth resulted in acquittals, and many more had charges dismissed or
resulted in misdemeanor convictions.!”™ Murder cases also had high
numbers of acquittals: 9% of those that went to trial.1”®

Some number of those who received reversals in the matched com-
parison group may have been actually innocent, but we cannot know how
many. While we know that most in the innocence group did not receive
reversals despite their innocence, we ohviously do not know whether any
innocent people in the matched comparison group received reversals,
because in that group none received postconviction DNA testing. The
incidence of reversals on factual claims in the matched comparison
group suggests, however, that in the views ol appellate and postconviction
judges, substantive error was prevalent in such cases. Furthermore, the
similarity in reversal rates is surprising from another perspective. One
might have expected there to be even higher reversal rates in the inno-
cence group, which had fewer acquaintance rape cases than the matched
comparison group. In acquaintance cases, consent is more often a de-

176. Beyond reversals on factual claims, judges often also grant a reversal for more
than one reason, including both procedural error and a perception that the convict may
be innocent; the latter reason may be particularly important when a judge finds a
procedural error to be harmful error.

177. See Daniel Givelber, Meaningless Acquittals, Meaninglul Convictions: Do We
Reliably Acquit the Innocent?, 19 Rutgers L. Rev. 1317, 1319-55 (1997) (canvassing rape
and murder cases with equivocal evidence and referring to study in which “[a]ll twenty-
eight cases ol wrongful convictions . . . involve|d| sexual assault or rape”).

178. See Bureau of Justice Statistics, U.S. Dep’t of Justice, Sourcebook of Criminal
Justice Statistics Online: Adjudication Outcome for Felony Defendants in the 75 Largest.
Counties, By Arrest Charge, United States, 2002, at tbl.5.57.2002 (2002), at http:/ /www.
albany.edu/sourcebook/pdf/15572002.pdf (on file with the Columbia Law Review) (finding
2% of rape defendants acquitted while only 8% percent of rape cases went to trial; finding
additional 24% had charges dismissed pretrial while 8% more pleaded guilty to
misdemeanors).

179. Sceid. (finding 4% of murder defendants acquitted where 39% of murder cases

went to trial; 13% more were dismissed pretrial; 1% were convicted at trial only of
misdemeanor).
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[ense and an identity delense would [ace great dilliculties il raised at trial
or postconviction,

The similarity in reversal rates suggests a common incidence of error
in comparable appeals of rape and murder convictions, particularly fac-
tual error. Though we cannot know how many in the matched compari-
son group arc innocent, the incidence of reversals on factual claims in
these appeals of serious convictions provides cause for concern regarding
the accuracy of such criminal trials.

c. Cases Where the Innocent Received Reversals. — The cases where per-
sons later exonerated by postconviction DNA testing received reversals
deserve further examination, because in these cases courts provided relief
without the benefit of that DNA evidence. Within the select group who
received reversals, courts often granted claims relating to the facts sup-
porting the convictions. By “a factual claim,” as discussed earlier, this
study does not mean an assertion about trial facts, but rather a legal con-
tention that seeks to reverse a conviction or sentence based on the unreli-
ability of the evidence that the State presented at trial. In the matched
comparison group, half of the reversals involved granting factual claims.
In the innocence group, slightly more than half of the reversals, eleven
out of eighteen, involved granting factual claims. The other reversals re-
lated not to factual but to purely procedural claims, such as faulty jury
instructions, ineffectiveness of counsel unrelated to failure to suppress or
challenge factual evidence, or to factual evidence of innocence that the
jury did not hear during uial. In four additional cases, reversals were not
related to the reliability of the State’s case at trial, hut were innocence
rclated, since they were based on the trial court’s suppression of cvidence
of third party guilt.!® This bolsters the conclusion that approximately
hall of the reversals in the innocence and matched comparison groups
had to do with postconviction judgments of the possibility of innocence.

Four of the reversals that exonerees received related to challenges to
eyewitness identifications. Among the group of eighteen exonerees that
received reversals, thirteen had convictions supported by eyewitness iden-
tifications, but for none was a reversal granted based on a claim challeng-
ing the identification as unconstitutionally suggestive. Nevertheless, in
four cases the claims on which a court granted a reversal related to the
evewitness identification (three state law evidence claims and one Brady
claim related to a hypnotized victim’s statement). Six more reversals
were based on challenges that related to forensic evidence introduced at

180. Two reversals were granted for Brady claims that alleged the state concealed
police reports relating to third party guilt (K. Bloodsworth, J. Watkins), one more involved
the trial court’s decision to bar evidence that another victim of similar attacks identified
another person (R. Cotton), and a fourth occurred after the trial court barred evidence of
a third party’s pattern of similar crimes and confessions (R. Cruz).
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trial, and the last of the eleven reversals related (o testimony ol a cooper-
ating codefendant. '8!

Though it was infrequent, when judges made a statement that sug-
gested that an cxonceree might be innocent, typically by way of describing
how the State’s case appeared quite weak, they often reversed. A court
made such a statement for eight ol the eighteen reversals. This was not
typically an outright finding of innocence, but rather a strong acknowl-
edgement of the flimsiness of the evidence of guilt adduced at trial. For
example, in the Ron Williamson case, his so-called “dream confession”
was admitted at trial despite his manifest mental illness. The federal dis-
trict court vacated his conviction, citing to the “weakness of the case”
against him,'®2 which relied on evidence the court of appeals later called
“largely circumstantial and hardly overwhelming.™®® Likewise, in the
Ronald Cotton case, the state court also vacated the conviction, noting
that the excluded evidence “tended to show that the same person com-
mitted all of the similar crimes in the neighborhood in question on that
night and that the person was someone other than the defendant.”!®*

Thus, while many cxoncrees did not pursuc factual claims and while
very few obtained any relief on any claims, the subset who did receive
reversals most often received reversals on claims regarding seriously erro-
neous or unreliable [actual evidence at their wials.

d. Relief Provided Beyond Reversals. — The reversal rate does not re-
flect all of the relief provided to exonerees. Twenty-five, or 20% of ex-
oncrees, had a court grant a vacatur at some point, though of thosc
twenty-five, only eighteen had the grant of a new trial upheld on appeal.
Thirteen exonerees had their sentences reduced.'® Nine more received
a remand [or an evidentiary hearing, and [our others received a remand

181. The eleven include the four reversals relating to eyewitness identilications.
These cases involve three state law evidence claims, a reversal for failure to provide a jury
instruction explaining the dangers of cross-racial misidentification (M. Cromedy), a state
evidentiary violation relating to an eyewitness identification (M. Webb), an improper
introduction of prior unsworn statements by an eyewitness (D. Hunt), and a Brady claim
regarding hypnotism of the victim in order to elicit an identification (L. Jean). The seven
additional reversals included: one state law evidence claim related to a dog scent
identification (W. Dedge); another related to expert evidence on a bite mark central to the
case (R. Krone); prosecutorial misconduct for misrepresenting hair and blood evidence (S.
Linscouw); inellective assistance ol counsel relating to expert issues regarding competence,
a confession, and forensic testimony (R. Williamson); a fabrication claim regarding
testimony of a cooperating codefendant (V. Jimerson), and two appeals involving
ineflectiveness of counsel including failure 1o move (o suppress central physical evidence
such as hair evidence (W. Rainge and D. Williams). For just the noncapital cases, that
figure is seven of eleven reversals.

182. See Williamson v. Reynolds, 904 F. Supp. 1529, 1546 (E.D. Okla. 1995).

183. See Williamson v. Ward, 110 F.3d 1508, 1520 (10th Cir. 1997) (upholding
vacatur, citing limited evidence against defendant).

184. State v. Cotton, 351 S.E.2d 277, 280 (N.C. 1987) (awarding new trial when
evidence that trial court excluded pointed toward guilt of another party).

185. None were originally capital sentences.
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for merits reconsideration. Seventy percent of the exonerees with written
decisions (ninety-three) received no relief of any kind during their ap-
peals or postconviction proceedings. They had their requests and claims
dismissed at every stage.

4. Merits and Procedural Rulings. — This study next tracked the dispo-
sition for each claim raised at each stage: direct appeal, postconviction
appeal, and federal habeas corpus. All told, 86% of the exonerees with
written decisions during their appeals (115) uldmately had their claims
denied. Analysis of these decisions sheds light on why this happened.

Courts typically denied relief on the merits, as opposed to denying
relief based also or instead on procedural grounds, at least in the claims
that they discussed. Certainly, many morc proccdurally defaulted claims
were likely rejected summarily or without any mention.'8% By contrast, a
court reached the merits of the case in 132 out of the 133 innocence
group cases with reported decisions.'®” Sixty-one exonerees (46%) had a
court rule that a claim had merit, though for all but eighteen this ruling
was reversed on appeal. In the present study, forty prisoncers (30%) had
at least one court during their appeals state that it relied on procedural
grounds in reaching its decision. The chief reasons cited were procedu-
ral default (i.e., a failure (o sausfy a procedural requirement in the state
courts) and lack of exhanstion of state remedies.’®8 Most exonerees did
not pursuc federal habeas petitions, however, and the high rates of merits
rulings may be explained by the fact that most pursued only the first
round of direct appeals, in which there is less of a chance to procedurally
default claims.89

Each instance in which judges dissented during the various criminal
appeals was also collected, since dissents indicate disagreement of suffi-
cient strength to preclude a judge from joining the result reached. In the
innocence group, thirty-three received dissents (256%). Nineteen of those
dissents were dissernts from rulings denying relief; these nineteen dissents

186. 'The NCSC study suggests that [ederal courts reach the merits ol a third ol claims
raised in habeas petitions, dismiss another third for procedural reasons, and dismiss most
of the remainder summarily. See Flango, 1994 NCSC Study, supra note 46, at 67 (breaking
down rulings by constitutional claim and not by habeas petition); see also Hanson & Daley,
1995 BJS Study, supra note 47, at 17 (stating that 36% of issues raised in habeas petitions
were determined on merits).

187. Looking at the total numbers of claims ruled upon, the figures are similarly high.
In cases with written decisions, courts reached the merits regarding 792 claims, versus 112
claims in which procedural grounds for dismissal were cited. Similarly, in the matched
comparison group, 119 out of 121 exonerees received merits rulings, reaching the merits
regarding 447 claims versus 47 claims in which procedural grounds were cited.

188. Procedural default was cited in fifty-one claims and lack of exhaustion in forty-six
claims (the AEDPA was cited for only six claims).

189. Similarly, the 1994 NCSC Study found that when state postconviction courts give
reasons for denying relief on claims, which they rarcly do, they ruled that about a third of
claims were procedurally defaulted and the rest lacked merit. See Flango, 1994 NCSC
Study, supra note 46, at 65—66.
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also commented on the weakness of the prosecution’s case.!®® Other dis-
sents commented on the merits of procedural claims, and six exonerees
only received dissents from decisions in their favor, some of which com-
mented on their guilt.'

5. Guilt and Innocence Rulings. — When they ruled on the merits, the
courts that ruled on these exonerees’ claims frequently had to rule on the
exonerees’ perceived guilt or innocence. Over the past several decades,
the Supreme Court has increasingly ecmphasized that our complex system
for appeals serves to remedy the egregious miscarriages of justice in
which an innocent person might have been wrongly convicted.'®2 In so
doing, the Court has developed several methods for assessing guilt or in-
nocence during appeals and postconviction proceedings. The innocence
cascs in this study suggest that the Court’s framework may not scrve its
intended purpose of sorting the guilty from the innocent. The table be-
low summarizes guilt-based rulings by courts in innocence cases; some
exonerees received more than one type of ruling.

Starting with the least deferential test, quite a few exonerees who
rcccived rulings on the merits during their appeals had courts rule that
errors at trial were harmless. Under the Chapman harmless error test, a
court denies relief for a constitutional error if the State can show “beyond
a reasonable doubt” that the constitutional error did not contribute to
the guilty verdict ar trial.19® Often courts did not explain why they
dcemed crror to be harmless. However, when the State’s casce is strong,
an error may be less likely to contribute to the outcome, and conversely,
error may be more likely to affect the outcome when the State’s case is

190. See, e.g., Arizona v. Youngblood, 488 U.S. bl, 72 (1988) (Blackmun, J.,
dissenting) (“Because semen is a body fluid which could have been tested by available
methods to show an immutable characteristic of the assailant, there was a genuine
possibility that the results of such testing might have exonerated respondent. The only
evidence implicating respondent was the testimony of the victim.”); State v. Jean, 311
S.E.2d 266, 274 (N.C. 1984) (Exum, ]., dissenting) (“Unlike the majority, I believe the issue
of defendant’s guilt is close.”); State v. Goodman, 763 P.2d 786, 789-90 (Utah 1988)
(Stewart, ., dissenting) (“I'he evidence in this case falls far short of proving that the
defendant committed the crime charged. . . . [In addition,] [t]here is no probative evidence
at all that the defendant was at the scene of the crime . . ..”).

191. See, e.g., People v. Cruz, 643 N.E.2d 636, 688 (IIl. 1994) (1Ieiple, J., dissenting)
(“Alter two verdicts ol guilty and 11 years aller the murder, the delendant now gets a third
roll of the dice. The pressure on the prosecutor to negotiate a plea . . . may be irresistible.
In any event, justice is the loser.”).

192. See, e.g., Herrera v. Collins, 506 U.S. 390, 420 (1993) (O’Connor, ]., concurring)
(arguing that Constitution offers “unparalleled protections against convicting the
innocent”).

193. Sce Chapman v. California, 386 U.S. 18, 24, 26 (1966); Garrctt, Federal
Wrongful Conviction Law, supra note 13, at 5663 (discussing Chapman test). The Brecht v.
Abramson test, see 507 U.S. 619, 639 (1993), which requires that the state show that error
did not substantially influcnce the jury, applics during federal habeas corpus review, but
with fewer exonerees pursuing habeas petitions and only a handful pursuing them after
1993 when Brecht was decided, that more stringent test was never cited in these cases.
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TaBLE 8: GUILT-BASED RULINGS DURING REVIEW OF
EXONEREES™ CONVICTIONS

Type of Appellate or Postconviction Percentage of the 133 with written
Ruling decisions who received ruling (N)
Court referred to exonerees’ guilt 50 (67)

Harmless error (total rulings) 32 (43)

Claim had merit, but error was

harmless 16 (21)

Claim lacked merit, and error was

harmless 14 (18)

Claim lacked merit, and there was no

prejudice 18 (17)

Court referred to “overwhelming”

evidence of guilt 10 (13)

Claim had merit, but no prejudice 2 (2)

weak.!9* A harmless error ruling may also involve a judgment that the
error would not have impacted the jury given outweighing evidence of
guilt, though the Court has expressly cautioned against employing harm-
less error analysis in that improper fashion.'®® Of exonerees with written
decisions, 32% had a court rely on harmless error, and 16% had a court
agree that a claiim had merit, but nevertheless deny relief due to harmless
error (this occurred for twenty-two of the sixty, or about one-third, for
whom 2a court ruled that a claim had merit).

Other tests incorporate a more stringent harmless error standard
into the structure of the rightitself. The Strickland test provides an exam-
ple: A trial attorney’s provision of consitutionally ineffective assistance is
not a constitutional violation if that performance did not “prejudice” the
outcommne, given the totality of the evidence admitted at trial.'®® The Brady
u. Manland test incorporates the same standard, as do other due process

194. See, e.g., Brecht. 507 U.S. at 638 (holding that court should assess harmlessness
“in light of the record as a whole”).

195. Properly applicd, harmless crror analysis should ask only whether the state can
demonstrate that error did not sufficiently affect the outcome at trial and not, conversely,
whether evidence of guilt outweighed the impact of any error. See Sullivan v. Louisiana,
508 U.S. 275, 279 (1993) (“The inquiry . . . is . . . whether the guilty verdict actually
rendered in this trial was surely unattributable to the error. That must be so, because to
hypothesize a guilty verdict that was never in fact rendered—no matter how inescapable
the findings to support that verdict might be—would violate the jury-trial guarantee.”);
Jason M. Solomon, Causing Constitutional Harm: How Tort Law Can Help Determine
Harmless Error in Criminal Trials, 99 Nw. U. L. Rev. 1053, 1085-98 (2005) (arguing that
judges should look at cvidence of influecnce on jury rather than focusing primarily on
untainted evidence of guilt).

196. See Strickland v. Washington, 466 U.S. 668, 693-94 (1984) (requiring defendant
to show attorney error affected trial outcome in order to earn reversal).
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claims.’®” For only two defendants did a court rule that a claim with
merit would be denied because the error lacked prejudice, though for
13%, lack of prejudice was part of the merits dismissal.

The remaining rows show how often courts referred to the likely
guilt of the exoneree (in 50% of cases), typically by describing the relia-
bility of the prosecution’s case. The rows also show the subset of those
cases in which courts were so sure of guilt that they called the evidence of
guilt “overwhelming” (10%).1°% Statements regarding guilt provide addi-
tional evidence that judges rarely detected innocence. Some cases citing
“overwhelming” evidence of guilt or harmless error are particularly in-
structive (and ironic) in retrospect. An example is the case of Larry
Holdren, in which the Fourth Circuit found harmless the State’s forensic
expert’s [alse hair comparison testimony, even alter inital DNA testing
excluded Holdren 199

In the matched comparison group, fewer received such rulings: 26%
had a court rule that error was harmless, 11% had a court rule that a
claim had mcrit but crror was harmless, and 9% had a court rulc that a
claim lacked merit and error was harmless. ITowever, 8% had a court call
the evidence of guilt “overwhelming.”

In addition to judging evidence of guilt, courts may rule on evidence
ol innocence. Courts (lypically only state courts) ask whether newly dis-
covered evidence of innocence would have changed the outcome at trial.
In limited circumstances federal courts also examine new evidence of in-
nocence. Still other hybrid tests have both guilt and innocence prongs;
for instance, the Drady test asks whether favorable evidence was sup-

197. Sce Brady v. Maryland, 373 U.S. 83, 90-91 (1963) (affirming capital sentence
where evidence improperly withheld by prosecution would not have reduced defendant’s
offense below murder in the first degree).

198. Those cascs, alphahctically hy defendant, are: D). Brown, State v. Brown, No. -
82-297, 1983 WL 6945, at *14 (Ohio Ct. App. Sept. 16, 1983); R. Bullock, People v. Bullock,
507 N.E.2d 44, 49 (IIl. App. Ct. 1987); F. Daye, People v. Daye, 223 Cal. Rptr. 569, 580 (Cal.
Ct. App. 1986); J. Deskovic, People v. Deskovie, 607 N.Y.S.2d 957, 958 (N.Y. App. Div. 1994)
(“There was overwhelming evidence of the defendant’s guilt in the form of the defendant’s
own multiple inculpatory statements, as corroborated by such physical evidence as the
victim’s autopsy findings.”); B. Godschalk, Godschalk v. Montgomery County Dist.
Attorney’s Office, 177 F. Supp. 2d 366, 367, 369 (E.D. Pa. 2001) (quoting criminal trial
court); H. Gonzalez, State v. Gonzalez, 696 N.Y.S.2d 696, 697 (N.Y. App. Div. 1999); L.
Holdren, Holdren v. Legursky, 16 F.3d 57, 63 (4th Cir. 1994); D. Hunt, Statc v. Hunt, 457
S.E.2d 276, 298 (N.C. Ct. App. 1994); L. McSherry, People v. McSherry, 14 Cal. Rptr. 2d
630, 636 (Cal. Ct. App. 1992) (referring to “the unusual circumstances in this case,
overwhelmingly identifying appcllant as the perpetrator”) (depublished); A. Newton,
Newton v. Coombe, No. 959437, 2001 WL 799846, at *6 (S.D.N.Y. July 13, 2001) (noting
evidence of guilt “extremely strong”); D. Pope, Pope v. State, 756 S.W.2d 401, 403 (Tex.
App. 1988); A. Robinson, Robinson v. Statc, No. C14-87-00345-CR, 1989 WL 102335, at *7,
*10 (Tex. App. Sept. 7, 1989); Y. Salaam, People v. Salaam, 590 N.Y.S.2d 195, 196 (N.Y.
App. Div. 1992).

199. Sce Holdren, 16 F.3d at 61 (“Although the DNA testing produced results that
were opposite to the trial testimony regarding the hairs, we are of opinion that the
discrepancy was not prejudicial and was at most harmless error.”).



313

110 COLUMBIA LAW REVIEW [Vol. 108:55

pressed by the State and whether, given other evidence ol guilt in the
case, that evidence was material. 2% Added to these various constitutional
tests, states have developed state constitutional law#’! and statutory tests
regarding relief based on newly discovered evidence of innocence.?0?

Only thirty-three exonerees, or 25% of those with written decisions,
raised innocencerelated claims (Brady, Schiup, Herrera, or newly discov-
ered evidence claims); several of those exonerees raised more than one
innocence-related claim. Of those, three received vacaturs. These results
are summarized in the (able below.

TaBLE 9: EXONEREES AND INNOCENCE CLAIMS

Percentage of 133 with | Percentage with claim
written decisions who granted and upheld
Type of Claim raised claim (N) on appeal (N)202
Brady claim 16 (21) 1 (3)
State law newly discovered
evidence 12 (16) 0 (0)
Herrera actual innocence claim 4 (5 0 (0)
Schlup (habeas only) 0 (0) 0 (0)

Not onc cxoncree was granted a freestanding claim that they should
be released based on newly discovered evidence of their innocence; only
twenty asserted such innocence claims, or 15% of those with written
decisions.

Only three exonerees out of the thirty-three who brought innocence-
related claims had reversals granted, all on Brady claims.?** Again,
though Brady claims do not provide relief expressly on the ground that
the petitioner is innocent, they do relate closely to innocence. Brady

200. Sce, c.g., Kyles v. Whitley, 514 1.S. 419, 435 (1995) (concluding that Brady
violation is premised on "showing that the favorable evidence could reasonably be taken to
put the whole case in such a different light as to undermine confidence in the verdict”).

201. Sce, ¢.g., Miller v. Comm'r, 700 A.2d 1108, 1132 (Conn. 1997) (affirming grant
due to “clear and convincing evidence” of actual innocence); People v. Washington, 665
N.E.2d 1330, 1336-37 (IlIl. 1996) (concluding that claim of innocence based on newly
discovered evidence raises constitutional issuc under state Duc Process Clause).

202. For example, New York requires a reasonable probability of a different outcome,
and a motion may be made at any time. N.Y. Crim. Proc. Law § 440.10 (McKinney 2005).
In contrast, Virginia bars motions for rclicf due to newly discovered evidence made twenty-
one days after trial, unless one can satisty restrictive conditions for filing a writ of actual
innocence. Va. Code Ann. § 19.2-327.1 to -327.6 (Supp. 2003); Va. Code Ann. Rule 1:1
(2007) (providing Virginia Suprcmc Court rule). For an overview of rules across
jurisdictions, see Brandon L. Garrett, Claiming Innocence, 92 Minn. L. Rev. (forthcoming
2008) (manuscript at app., on file with the Columbic Law Review) [hereinafter Garrett,
Claiming Innocence].

203. Three more Jackson claims, three more Brady claims, and two state law newly
discovered evidence claims received reversals that were not upheld on appeal.

204. Puc differenty, of the cighteen exonerees whose convictions were reversed, only
three won on innocence-related claims (i.e., 2% of all exonerees with written decisions and
17% of those who won reversals).
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claims require a showing that the prosecutor concealed from the delense
material  excnlpatory  evidence and a reasonable probability that
suppressing the evidence of innocence prejudiced the outcome at
trial.2®5 This study does not include a statistic regarding how many ex-
onerees were convicted based in part on prosecutorial or police miscon-
duct involving suppression of exculpatory evidence, because the number
of known cases would be at best highly incomplete. The number may be
far higher than just those who brought Brady claims, because improper
concealment of evidence may often avoid detection even after an
exoneration.2e®

Directly asserting freestanding innocence claims, sixteen exonerees
raised state law claims seeking a new trial based on newly discovered evi-
dence of their innocence. None received relief during proceedings prior
to obtaining DNA testing. Typically these claims require a reasonable
probability that the newly discovered evidence would have changed the
outcome  at trial and, moreover, many include short statutes of
limitation.207

None raised Schlup, the “innocence gateway” that excuses procedural
defaults of constitutional claims on the basis of newly discovered evi-
dence. Under the Schlup standard, a petitioner must show a reasonable
probability of innocence to obtain federal review of a constitutional claim
in the face of a state procedural default.2® Prior to DNA testing, most
cxoncrecs likely did not have new cvidence of their innocence to bring
forward, and thus they could not assert a Schlup theory or a newly discov-
ered evidence claim.

Five exonerees raised claims under Herrera v. Collins that their con-
viction should be vacated based solely on their actual innocence (4%),

205. While 16% of all exonerees with written decisions raised such claims, perhaps
more relevant is that 35% of the sixty who pursued state postconviction appeals brought
such claims; Brady claims are raised less often during direct appeals. See supra tbls. 4, 9
(summarizing levels of criminal review pursued by exonerees, noting that sixty pursued
state postconviction appeals, and summarizing exonerees’ innocence claims, respectively).

206. A number of such cases in which police or prosecutorial suppression of
exculpatory evidence have been discussed. These cases involve forensic fraud, suggestion
with respect to eyewitnesses, and fabrication. See supra note 181. Again, one reason why
relatively few exonerees brought Brady claims is that suppression of exculpatory evidence is
difficult to uncover. Absent discovery of the police and prosecution files, even after
exoneration potential Brady violations may not come to light. Furthermore, even where
police or prosecutors did in fact conceal exculpatory evidence, the Brady materiality and
prejudice standard may not be violated.

207. See supra note 202 (discussing various jurisdictions that require reasonable
probability of different outcome had newly discovered evidence been introduced at trial);
see also Garrett, Claiming Innocence, supra note 202 (manuscript at Part II.C) (veviewing
limits and standards imposed on use of DNA testing by various states’ DNA statutes);
Daniel S. Medwed, Up the River Without a Procedure: Innocent Prisoners and Newly
Discovered Non-DNA Evidence in State Courts, 47 Ariz. L. Rev. 655, 667-86 (2005)
(discussing historical and contemporary treatment of newly discovered evidence).

208. Schlup v. Delo, 513 U.S. 298, 326-27 (1995).
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and none received reliel. This comes as no surprise: No petitioner has
ever received relief under a constitutional theory that they were actually
innocent.?’? The Supreme Court only hypothetically indicated in Herrera
that a petitioner might receive relief in a capital case if he or she could
provide a “truly persuasive” demonstration of innocence.?'® The Court
thus did not reach whether a freestanding actual innocence claim exists
under the Constitution. Any actual innocence right remains so conjec-
tural that the five innocent petitioners who raised such claims were de-
nied relief. Only one of the twelve innocent capital petitioners brought,
unsuccessfully, a Herrera claim that he was actually innocent.?!!

These exonerees, lacking any means to claim innocence, did assert
in large numbers sufficiency of the evidence claims governed by the
Court’s ruling in Jackson v. Virginia.>'? In contrast to the thirty-two who
raised innocence claims, sixty exonerees (45%) brought a Jackson claim,
bascd not on allegations of ncw cvidence of innocence, but rather based
on a claim that there was not sufficient evidence presented during their
trial to convict them. Such sufficiency claims sometimes highlighted un-
reliable factual evidence at trial, thereby providing a quasi-factual chal-
lenge, though one was based on the context of the entire trial record.2!?
In bringing a Jackson claim, a petitioner must show that, viewing the cvi-
dence in the light most favorable to the prosecution, no rational juror
could find beyond a reasonable doubt that the prosecution proved the
essential elements of the crime.?1* Perhaps due to this stringent standard
(though states have more relaxed sufficiency standards), only one of the
cxoncerceces received a reversal upheld on appeal.

Thus, the above shows just how difficult it remains to obtain relief on
a claim of innocence, which explains why few of these actually innocent
people raised such claims and why none succeeded.?!® In addition to
analyzing such claims, this study collected instances where courts made

209. See Nicholas Berg, Turning a Blind Eye to Innocence: The Legacy of Herrera v.
Collins, 42 Am. Crim. L. Rev. 121, 185-37 (2005) (surveying more than 170 cases in which
actual innocence claims were asserted and concluding that no court has granted relicf
solely on basis of such claims).

210. Sce Herrera v. Collins, 506 U.S. 390, 417 (1993) (assuming argucndo that
persuasive demonstration of actual innocence would render execution unconstitutional,
but stating that if such claim existed, threshold would be “extraordinarily high”).

211. The four others were not facing execution and therefore did not even fall under
the limited claim the Court considered in Herrera; their claims were dismissed.

212. Sce 443 U.S. 307, 324 (1979) (holding that habeas rclicf is available if petitioner
shows that no rational trier of fact “could have found proof of guilt beyond a reasonable
doubt” based on evidence presented at trial).

213. Twelve exonerees who did not bring suggestive eyewitness identification claims
highlighted the weakness of eyewilness evidence when bringing a sulliciency of the
evidence claim. A handful highlighted the weakness of confession or forensics evidence.

214. See fackson, 443 U.S. at 319 (describing sufficiency of evidence review).

215. Sce King ctal., 2007 NCSC Study, supra note 47, at 29-30 (concluding that 3.9%
of noncapital cases and 10.8% of capital cases raised new evidence of innocence claims and
none received relief).
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statements in their decisions that referred (o the guill or innocence of the
exonerees, even if these statements were not necessarily connected to a
particular claim. As noted earlier, sixty-three exonerees had statements
referring to their perceived guilt (twelve courts noted “overwhelming”
evidence of guilt). In contrast, courts only made statements that in a way
correcly perceived the innocence of thirteen. That is, none of the state-
ments directly asserted outright innocence in the way that judges fre-
quently directly asserted outright guilt. Instead, judges found error to be
prejudicial, and, in doing so, referred to the weakness of the prosecu-
tion’s case. For nine of the eighteen who received reversals, a court re-
ferred (o innocence in that manner.?'® This is most likely because in
order to reverse, judges must almost always find prejudice, and can more
readily do so if the State’s case is weak.%1?

Exonerees did not [requendy raise innocence claims, but, as de-
scribed, legal avenues for claiming innocence remain extremely narrow.
Absent a sound legal theory, simply raising a claim of innocence could
signal their innocence, but raising a claim that lacked factual or legal
support might negatively color judges’ perceptions of their other claims.
These exonerees may have [elt that the claims were [utile, which is borne
out by the experience of those who raised innocence claims, none of
which received any relief. In addition, state statutes of limitations restrict
assertion of innocence claims. Moreover, prior to obtaining DNA evi-
dence, most may have lacked any probative new evidence of innocence
that could plausibly support an innocence claim; for some such evidence
may have been concealed by law enforcement.2!® Again, this group of
known DNA exonerations does not include innocent convicts who ob-
tained reversals without DNA testing, perhaps because some had substan-
tial non-DNA evidence of their innocence.

In the matched comparison group, fewer raised innocence claims,
just as fewer raised other claims. Nine raised Brady claims, or 7%. Two
percent raised Herrera claims, state newly discovered evidence claims, and
Schiup claims. Judges relerred o innocence in three of the decisions that
granted reversals in the matched comparison group.?°

216. Sce, ¢.g., Jean v. Rice, 945 F.2d 82, 87 (4th Gir. 1991) (“Apart from the
identifications, there was little independent corroborating evidence to sustain Jean’s
conviction . . . .”); State v. Hunt, 378 S.E.2d 754, 760 (N.C. 1989) (“Although there were
three witnesses who identified defendant as the one they had scen with the victim the
morning of her murder, the record reflects doubt about the testimony of each ... .”); State
v. Cotton, 351 S.E.2d 277, 280 (N.C. 1987) (“The excluded evidence therefore tended to
show that the same person committed all of the similar crimes in the ncighborhood in
question on that night and that the person was someone other than the defendant.”).

217. See Strickland v. Washington, 466 U.S. 668, 696 (1984) (“[A] verdict or
conclusion only wcakly supported by the record is more likely to have been affected by
errors than one with overwhelming record support.”’).

218. Indeed, the decisions for the thirtythree who raised innocence related claims
indicated not all actually had new cvidence of innocence to offer prior to the DNA testing.

219. See Leonard v. Michigan, 256 F. Supp. 2d 723, 734 (W.D. Mich. 2003) (*There is
a reasonable probability that had defense counsel offered any defense to the State’s DNA
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6. Ineffective Assistance of Counsel. — Many states and localities have
long provided inadequate indigent defense funding, with predictably per-
sistent poor assistance of trial counsel as a result.?2Y The Supreme Court
ruled in Strickland v. Washington that indigent defendants are constitu-
tionally entitled to minimally effective representation. This representa-
tion, however, need only fall “within the wide range of reasonable profes-
sional assistance.”  Studies  of postconviction filings show  that
ineffective assistance of counsel is the most commonly raised claim dur-
ing appeals. The NCSC study found that 41% to 45% raised such
claims.??? Only thirty-eight exonerees (29%) raised ineffective assistance
ol counsel claims.?2?

The majority of the thirty-eight exonerees in the innocence group
who raised ineffective assistance of counsel claims did not raise procedu-
ral errors by counsel. Instead, they presented claims based on ineffective-
ness of counsel relating to important evidence introduced at trial, includ-
ing failures to use blood evidence, to present alibi witnesses, and to
challenge eyewitness identilication or informant testimony. OI the thirty-
eight, four received reversals of their convictions due to grossly ineffective
representation of trial counsel.#** Ron Williamson'’s claim related to fail-

experts, the trial judge would have found Petitioner not guilty. In light of the lack of
evidence against Petitioner, this is the only conclusion that can reasonably be reached.”);
People v. lillman, 589 N.E.2d 587, 598 (Ill. App. Ct. 1992) (“['I'|he totality of counsel’s
deficient performance establishes ineffective assistance of counsel. But for those errors,
there was a reasonable probability that the defendant would not have been convicted.”);
People v. Colas, 619 N.Y.S.2d 702, 706 (N.Y. App- Div. 1994) (“The evidence of defendant’s
guilt in this case is far from strong.”).

220. See, e.g., The Spangenberg Group, State and County Expenditures for Indigent
Defense Services in Fiscal Year 2002, at 34-37 (2003), available at http:/ /www.abanet.org/
legalservices/ downloads/sclaid /indigentdefense /indigentdefexpend2003.pdf (on file with
the Columbia Law Review) (showing annual state expenditures on indigent defense);
Standing Comm. on Legal Aid and Indigent Defendants, Am. Bar Ass’n, Gideon’s Broken
Promise: America’s Continuing Quest for Equal Justice 7-9 (2004) (citing reports and
testimony on “grave inadequacies in the available funds and resources for indigent
defense”); Stephen B. Bright, Counsel for the Poor: The Death Sentence Not for the
Worst Crime but for the Worst Lawyer, 103 Yale L. 1835, 1866-70 (1994) (discussing
adverse effects of low compensation for indigent detense lawyers).

221. Strickland, 466 U.S. at 689-90.

222. See Flango, 1991 NCSC Study, supra note 16, at 16-17 (providing these data and
citing to additional studies finding similarly high percentages of ineffective assistance of
counsel claims). The 2007 NCSC Study of federal habeas petitions [found that 50.4% of
noncapital cases and 81% of capital cases raised ineffective assistance of trial or appellate
counsel claims. King et al., 2007 NCSC Study, supra note 47, at 28. In the matched
comparison group, 21% raised ineflective assistance of counsel claims, fewer than in the
innocence group and the NCSC results.

223. The figure is higher using only the seventy-eight who [iled state postconviction
petitions that more typically include ineffective assistance of trial counsel claims (11%).
Five additional exonerees raised ineffectiveness of appellate counsel.

224. Thosc are: P. Gray, W. Rainge, D. Williams, and R. Williamson. In other words,
11% of the exonerees who raised ineffective assistance of counsel claims received reversals.
This is in contrast to the 1% of state and federal habeas corpus petitioners who raise
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ure ol wial counsel Lo develop evidence of his lack of mental competency
and to the confession of another man. 22> The other three, Paula Gray,
William Rainge, and Dennis Williams, were all represented by the same
lawyer, who was later disbarred in an unrelated matter. Rainge and
Williams had their convictions reversed for ineffectiveness, including fail-
ure (o move (o suppress central physical evidence, such as hair evi-
dence.22% Gray’s reversal related instead to conflicts created by the joint
representation.?2?

To prevail on an ineffectiveness claim, a convict must show that the
attorney’s ineffectiveness materially prejudiced the outcome at trial, so
that “there is a reasonable probability that, but for counsel's unprofes-
sional errors, the result of the proceeding would have been different.”228
In retrospect, however, some courts appear to have improperly con-
ducted that inquiry in cases where ineflectiveness implicated areas of evi-
dence that centrally supported the convictions. For example, the federal
district court granted Willie Jackson relief because his trial lawyer failed
to hire an expert to challenge the bite mark evidence central to his trial,
finding prejudice where Jackson provided a strong showing of innocence,
including that his brother confessed to the crime.??® Yet the Filth Circuit
reversed without an opinion in 1997,2%° and in 2006 Jackson was exorner-
ated when DNA testing excluded him and matched his brother.2*! Ironi-
cally, four other exonerees specifically asserted the failure of trial counsel
to request then-available DNA testing that would have proved inno-

incffective assistance of counscl and who reccive relief on ineffective assistance claims
according to the 1994 NCSC study. See Flango, 1994 NCSC Study, supra note 46, at 63.

225. See Williamson v. Ward, 110 F.3d 1508, 1522 (10th Cir. 1997) (granting
Williamson new trial “both on the ground that his counscl was incffective in failing to
pursue a competency determination and on the ground that counsel’s failure to conduct
pretrial investigation precluded him from properly dealing with the confessions at trial”).

226. Sce People v. Williams, 444 N.E.2d 136, 138, 143 (Ill. 1982) (reversing after
disbarment, citing “unique circumstances under which counsel . . . was operating[,]”
including representing three capital defendants before two juries, and also citing failures
to move to suppress central evidence including hair evidence); People v. Rainge, 445
N.E.2d 535, 547 (Ill. App. Ct. 1983) (reversing on similar grounds).

227. US. ex rel. Gray v. Dir., Dep't of Corr., 721 F.2d 586, 597 (7th Cir. 1983)
(reversing duc to conflicted counsel).

228. Strickland v. Washington, 466 U.S. 668, 693-94 (1984); see also Flango, 1994
NCSC Study, supra note 46, at 45-50 (addressing specific claims of ineffectiveness of
counscl in study in context of Strickland standard); John C. Jeffrics, Jr. & William J. Stuntz,
Ineffective Assistance and Procedural Default in Federal Habeas Corpus, 57 U. Chi. L. Rev.
679, 681-90 (1990) (discussing Strickland threshold and arguing that “[i]n essence . . .
Strickland rcquire[s] habeas lawyers and federal judges and magistrates to work through
the equivalent of a law school exam every time a defendant tries to escape procedural
default™).

229. Scc Jackson v. Day, No. CIV.A.95-1224, 1996 WL 225021, at *4-*6 (E.D. La. May
2, 1996) (describing Milton Jackson’s admissions in the record).

230. Jackson v. Day, 121 F.3d 705 (5th Cir. 1997).

231. Scc Innocence Project, Know the Cases: Willic Jackson, at http://www.
innocenceproject.org/Content/194.php (last visited Nov. 8, 2007) (on file with the
Columbia Law Review).
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cence.?®? One of the four, Anthony Hicks, received a reversal, but only
after DNA testing had already excluded him.

While most of the ineffective assistance claims related to facts that
the trial lawyer lailed (o develop or challenge, ten instead related (o pro-
cedural ineffectiveness of counsel, including conflicts of interest and fail-
ures to make new trial motions.*> As noted in the previous section, for
only two exonerees did the courts conclude that a claim had merit, but
nevertheless denied relief due to lack of prejudice.?**

This section described how, during the exonerees’ criminal appeals
and postconviction proceedings, courts not only failed to effectively re-
view factual claims relating to evidence supporting convictions, but also
consistently denied reliel on innocence claims. In conuast, they olten
ruled that exonerees appeared guilty. Moreover, exonerees and the rape
and murder cases in the matched comparison group received a similar
reversal rate of about 9%. Furthermore, the groups had similar rates of
reversals based on claims of factual error. The next section describes how
similar [ailings were manilested even when postconviction courts were
confronted with DNA evidence of innocence.

C. DNA Testing and Exoneration

This section examines how exonerees obtained the DNA tests that
ultimately exonerated them in order to understand how these miscar-
riages of justice were ultimately remedied. This third set of results de-
scribes how the known cxoncercees arc only a subsct of innocent convicts,
as we only know about the cases in which convicts sought and successfully
obtained DNA testing. Even after DNA testing became available, courts
and law enlorcement imposed obstacles to conducting DNA testing and
then denied relief even after DNA proved innocence. These data show
how rcluctant our criminal system remains to redress false convictions.

1. Access to DNA Testing. — First, DNA evidence is niot available or
probative in the vast majority of criminal cases. DNA testing can only be
used to show identity when biological evidence from the perpetrator has
been left at the scene of the crime; the vast majority of criminal cases lack
such biological evidence.?*® In addition, DNA testing may only be con-
ducted when such evidence was preserved after trial. Even given its po-

232. The four arc M. Bravo, A. Hicks, B. Piszczck, and J. Sutton.

233. For nine additional exonerees, it was not clear from the decisions what alleged
ineffectiveness was asserted.

234. Sce supra notes 197-198 and accompanying text.

235. See Protecting the Innocent: Proposals to Reform the Death Penalty: Hearing
Before the S. Comm. on the Judiciary, 107th Cong. 221 (2002) (statement of Prof. Barry
Scheck, Co-Dir. of the Innocence Project) (“The vast majority (probably 80%) of fclony
cases do not involve biological evidence that can be subjected to DNA testing.”); Nina
Martin, Innocence Lost, S.F. Mag., Nov. 2004, at 78, 105 (noting that “only about 10
percent of criminal cases have any biological cvidence—blood, scmen, skin—to test”).
However, advancements in DNA technology will likely continue to produce new
exonerations in cases that currently cannot be tested. See Seth F. Kreimer, Truth
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tential as exculpatory biological evidence, in a high percentage of cases
DNA evidence is not preserved.z®® Often only in rape and murder cases
does law enforcement traditionally deem such biological evidence suffi-
ciently relevant to collect it. Nor does law enforcement have a strong
legal incentive to preserve evidence properly. In 1989 the Supreme
Court ruled that Larry Youngblood could not obtain any reliel because
he could not show that the police had acted in bad faith when they im-
properly stored biological evidence from the victim, causing the evidence
to degrade.®®” In 2000 the science of DNA testing had advanced such
that the degraded evidence could be tested; it exonerated Youngblood
and produced a “cold hit” with another individual.?*® During their ap-
peals and postconviction, seventeen exonerees raised destruction of ex-
culpatory evidence claims without any success. Like Youngblood, each
was later fortuitously able to test degraded evidence or to locate other
evidence that could be subjected to DNA testing.

Second, even if relevant DNA evidence exists, a prisoner might not
obtain access to testing. Our criminal justice system has long been hostile
toward postconviction claims of innocence and requests for DNA testing.
For sixteen exonerees, courls at least initially denied motions [or DNA
testing (sometimes multiple times), often referring to evidence of their
guilt. For example, in the case of Bruce Godschalk, the court denied
DNA testing because “appellant’s conviction rests largely on his own con-
fession which contains details of the rapes which were not available to the
public.”®*® This practice is changing, not because many courls have re-
considered when postconviction discovery should be granted, but be-
cause forty-four jurisdictions have passed statutes providing a right to
postconviction DNA testing. Most of these statutes were enacted in the

Machines and Consequences: The Light and Dark Sides of ‘Accuracy’ in Criminal Justice,
60 N.Y.U. Ann. Surv. Am. L. 655, 6568-59 (2005).

236. According to data gathered by Huy Dao of the Innocence Project, about 36% of
requests for DNA evidence did not provide usable DNA. However, that figure is based on a
still-in-progress survey of all closed Innocence Project cascs. Risinger, Convicting the
Innocent, supra note 24, at 13; see also Richard A. Rosen, Innocence and Death, 82 N.C. L.
Rev. 61, 73 (2003) (observing “that for every defendant who is exonerated because of DNA
cvidence, there have been certainly hundreds, maybe thousands” whose cases lack physical
evidence). Twenty-two states and the District of Columbia currently have statutory
requirements to preserve biological evidence taken from crime scenes. Innocence Project,
Prescrvation of Evidence, at http://www.innocenceproject.org/Content/253.php  (last
visited Nov. 8, 2007) (on file with the Columbia Law Review). For examples of DNA
evidence used to exonerate as well as to locate actual perpetrators, see Cynthia E. Jones,
Evidence Destroyed, Innocence Lost: The Preservation of Biological Evidence Under
Innocence Protection Statutes, 42 Am. Crim. L. Rev. 1239, 1267 n.133 (2005).

237. Arizona v. Youngblood, 488 U.S. 51, 57-30 (1988) (“[Ulnless a criminal
defendant can show bad faith on the part of the police, failure to preserve potentially
useful evidence does not constitute a denial of due process of law.”).

238. See Innocence Project, Know the Cases: Larry Youngblood, at htp://www.
innocenceproject.org/Content/303.php (last visited Nov. 8, 2007) (on file with the
Columbia Law Review).

239. Commonwealth v. Godschalk, 679 A.2d 1295, 1297 (Pa. Super. Ct. 1996).
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last five years.?*® However, many require dillicult preliminary showings
to obtain DNA testing, much less relief.21t Absent such a statute or court
order, DNA testing may often not be obtained unless law enforcement
consents to it.>*?

Despite those many obstacles to obtaining relief, these 200 former
prisoners were able (o obtain DNA testing and vacatur of their convic-
tions. In order to shed light on how DNA testing allowed those exoner-
ees to prove their innocence, data were compiled on how exonerees re-
quested DNA testing. For the vast majority of the innocence cases, 158
(79%), the prisoner sought DNA testing by contacting an innocence pro-
ject or requesting it through postconviction attorneys.?#* While inno-
cence projects and postconviction atrorneys do not request DNA testing
for every prisoner who makes a request, the Innocence Project, for exam-
ple, pursues DNA testing in all cases in which DNA evidence exists and
could be probative.2#* Twenty-three exonerees (12%) initially pursued
DNA testing pro se, either by filing petitions in states that had statutory or
court-made rules permitting postconvicrion DNA testing or by seeking
out legal assistance independent of any courtappointed lawyer.

Law enforcement deserves credit for its role in exoneration. Though
most exonerees contacted an innocence project or postconviction attor-
ney, in twenty-two cases (12%) police or prosecutors or the FBI initiated
the DNA testing. This occurred where law enforcement conducted DNA
testing as part of a project to test backlogged cvidence, or as part of a
program to retest cases where a forensic scientist engaged in a pattern of
misconduct, or as part of an unrelated criminal investigation, or, in one
case, as a result of an anonymous phone tip. In these cases, the State

240. See Garrett, Claiming Innocence, supra note 202 (manuscript at app.).

241. See Kathy Swedlow, Don’t Believe Lverything You Read: A Review of Modern
“Post-Conviction” DNA Testing Statutes, 38 Cal. W. L. Rev. 355 (2002) (reviewing
innocence statutes and arguing that their effectivencss is limited by traditional limitations
on postconviction relief).

242. See Seth I'. Kreimer & David Rudovsky, Double Ilelix, Double Bind: Factual
Innocence and Postconviction DNA Testing, 151 U. Pa. L. Rev. 547, 554 (2002) (“After
trial . . . in the states that have not adopted statutes giving convicted defendants the right to
seek DNA testing, the disposition of physical evidence rests largely in the discretion of
prosecutors, police officers in evidence rooms, and court clerks.” (citation omitted)).

248. 1t is dillicult to separate those exonerees thal were represented solely by
postconviction attorneys from those that also received assistance from an innocence
project. For example, the Tnnocence Project at Cardozo law was counsel of record or,
alternatively, consulted with postconviction attorneys on most ol the exonerees’ cases.
Other Innocence Network groups similarly represented exonerees but also consulted on
additional cases.

244. Scc The Innocence Project, About the Organization: FAQs, at http://www.
innocenceproject.org/Content/10%.php (last visited Nov. 8, 2007) (on file with the
Columbia Law Review) (“The Innocence Project has a very specific mandate: we accept
cascs where postconviction DNA testing can yield conclusive proof of innocence. The
Innocence Project does not require evidence to be found before we accept a case. In 2006,
we received about 200 new requests each month.”).
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presented the exoneree with the news that DNA testing proved their
mnocence.

Importantly, seventy-four DNA exonerations (37%) resulted in the
inculpation of the actual perpetrator, providing a significant law enforce-
ment benefit. The degree to which DNA exonerations have resulted in
inculpation has not been sufficiently appreciated and should affect the
cost-benefit analysis of devoting resources to preventing wrongful convic-
tdons.24> In forty-nine cases a “cold hit” in a DNA database resulted in
identification of the actual perpetrator.24® In wwenty-live more cases, the
actual perpetrator was identified in other ways, such as where the actual
perpetrator came forward and was subjected to DNA testing. In the re-
maining 126 cases, the perpetrator remains at large.

Lest one think that these exonerees all aggressively litigated their
innocence, many exonerees waited for quite some time before they or
their lawyers sought DNA testing. They served an average of twelve years
before ultimately being exonerated, for a total of 2,475 years in prison.?4”
Almost all of the 200 were exonerated long alter DNA testing had already
been available, 218

What explains the delay? Many exonerees faced difficultes ob-
taining access to DNA testing absent willing cooperation ol law enforce-
ment. In at least seventy-one out of 200 exonerations (36%), the ex-
oneree applied for a court order to gain access to DNA testing.?*° In at
least twenty-four instances, the exoneree obtained testing pursuant to a
state statute providing for postconvicion DNA testing; as noted, states
have increasingly enacted such statutes. In the largest category, however,
119 exonerees (60%) received access to DNA testing through the consent
of law enforcement or prosecutors. This finding credits law enforcement
for its role in correcting miscarriages of justice. Access to testing some-
times came from overlapping sources, however, making these statistics
less than definitive. For example, law enlorcement sometimes consented
only after a court reversed the conviction or was planning to order test-

245. See Jones, supra note 2306, at 1262—69 (arguing that “integrity of the criminal
system” outweighs any “fiscal and administrative burden that preservation [of biological
cvidence] would impose” as well as any governmental “interest in finality of judgments”).

246. Law enforcement can search for a match (a “cold hit”) with a DNA sample in the
Combined DNA Index System (CODIS), pooling fifty state databanks with the federal
databank the FBI created in 1990. Scc Fed. Burcau of Investigation, CODIS Program:
Mission Statement & Background, at http:/ /www.fbi.gov/hq/lab/codis/program.htm (last
visited Nov. 8, 2007) (on file with the Columbia Law Review) (defining CODIS program);
Fed. Burcau of Investigation, CODIS Program: Participating Statcs, at http://www.fbi.
gov/hq/lab/codis/partstates/htm (Aug. 2007) (on file with the Columbia Law Review)
(displaying participating states).

247. Innocence Project, 200 Exoncrated, supra note 85, at 2-3.

248. For example, only thirteen of the 200 were exonerated by the end of 1993, when
more advanced PCR DNA testing was available. Even a few years later, at the end of 1997,
only forty-ninc had been exoncrated. Id. at 2-11.

249. That figure is “at least” seventy-one exonerees because information on how DNA
testing was obtained was not available in press reports for all 200 exonerees.
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ing. However, in approximately hall of the cases law enlorcement did not
cooperate, at least initially, and the exonerees had to secure DNA testing
through other means. These findings highlight the need for a broader
right of access to postconviction DNA testing.

Upon obtaining DNA test results, the stilkincarcerated among the
200 exonerees were finally released. Nevertheless, some waited for quite
some time before obtaining their release. Twelve had already been con-
victed at trial, despite DNA testing performed at the time that excluded
them; they were all later exonerated alter DNA testing identilied another
person.25© Others obtained DNA testing during their appeals. Many
lacked a judicial forum in which to argue that “actual innocence” should
provide grounds for a vacatur. Strikingly, courts denied at least twelve
exonerees relief despite at least preliminary DNA test results excluding
them; each was later exonerated alter an executive or higher court
granted relief.251 Forty-one (21%) received a pardon from their state ex-
ecutive, often because they lacked any available judicial forum for relief.
Only two received DNA testing and a vacatur through federal habeas
corpus. The others received a vacatur in state courts, typically on the
basis ol newly discovered evidence ol innocence. Thus, [or some, even
onice DNA evidence excluded them, our judicial system was unwilling or
unable to provide a remedy.?52

2. Compensation. — To date most exonerees have not obtained civil
compensation for injuries suffered. Eighty-two (41%) have thus far re-
ceived some kind of compensation for their years of imprisonment for
crimes they did not commit, according to news reports located for most
of the 200 exonerees. One explanation may be that to pursue a federal
civil rights action, exonerees must be able (o show that government offi-

250. There is analysis of these cases in Garrett, Claiming Innocence, supra note 202
(manuscript at 1-15). An example is the case of Leonard McSherry, who, in 1988, before
his sentencing, introduced RFLP DNA testing results that excluded him, yet the trial court
denied the new trial motion. In 1991, after Dr. Edward Blake conducted more
sophisticatcd PCR testing that again cxcluded McSherry, the California appcllate court
concluded that the evidence of guilt was still “overwhelming[ ].” People v. McSherry, 14
Cal. Rptr. 2d 630, 633-36 (Cal. Ct. App. 1992) (depublished). The court emphasized the
sceming certainty of the victim’s identification and all of the details she offered describing
the perpetrator’s house, which matched McSherry’s, stating that “[i]n these circumstances,
the fact that a scientific test establishes appellant was not the source of semen stains on the
victim’s pantics does not undermine the entire structure of the prosccution case, point
unerringly to innocence or show that appellant did not commit the charged crimes.” Id. at
636. McSherry was released after yet another round of DNA testing in 2001, which
cxcluded him and also resulted in a “cold hit” with a convict in a DNA database. Sce
Daniel Hernandez & Monte Morin, Man Is Cleared in 1 Case, but Jailed in Another, L.A.
Times, May 1, 2003, at B1.

251. Thosc are: S. Avery, R. Criner, W. Dedge, C. Elkins, D. Halstcad, A. Hicks, L.
Holdren, D. Hunt, J. Kogut, L. McSherry, J. Restivo, and J. Watkins.

252. Even the more recently enacted postconviction DNA testing statutes typically
present obstacles to relief. Sce Garrett, Claiming Innocence, supra note 202 (manuscript
at Part I1.C) (cataloguing range of restrictions enacted by statute or created by judicial
interpretation, including barriers to access to postconviction DNA testing and relief).
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cials acted with sufficient fault.?%® Seventy-eight exonerees [iled civil
claims, mostly in federal courts. Several were dismissed; however, forty-
nine who brought wrongful conviction lawsuits have received favorable
judgments or settlements. These few judgments or settlements are often
for many millions of dollars; consequently, an important impact of post-
conviction DNA testing may be that civil rights actions filed by a select
group of exonerees disproportionately deter law enforcement and prose-
cutors from violating fair trial rights.?>* Tinally, some states have passed
no-fault compensation statutes for those exonerated by DNA,?5 which
have provided compensation for eighteen exonerees, and fifteen more
received compensation through special legislative bills.

To conclude this section, not only do we only know about the limited
subset of convicts for whom DNA evidence was relevant, preserved, and
sought, but also we know that even those few who were later exonerated
often faced obstacles in successfully obtaining DNA testing. Indeed,
many faced obstacles obtaining relief even after the DNA exonerated
them. Furthermore, more than half have so far not received any compen-
sation for their injuries.

III. INNOCENCE, SOURCES OF ERROR, AND IMPLICATIONS

While U.S. Supreme Court Justices debate whether false convictions
remain “extremely rare,”®® or instead exist in “disturbing number [s]"257
that we “never imagined,”® innocent persons have been convicted in
sufficiently large numbers that they provide a unique set of data from
criminal trials through the many levels of criminal appeals designed to
remedy trial error. At each stage, facts that could have shed light on in-
nocence were not developed. Such was the reluctance to question the
findings of guilt at trial that even atter DNA was obtained the state fre-
quently resisted exoneration. This Part discusses the larger implications
of those failings for future scholarship and reform efforts, focusing in
particular on reforms that create a more accurate factual record at the
front end, so that our system does not later place actors in the difficult
position of judging innocence based on an insufficient record.

253. See Garrett, Federal Wrongtul Conviction Law, supra note 18, at 34 (noting that
“wrongful conviction . . . is actionable under civil rights law only if it was the result of
official misconduct, and not only coincidence, mistake, or negligence”).

254. See id. at 111-13 (arguing that wrongful conviction suits may lead to systematic
relorm ol criminal procedure).

255. See Adele Bernhard, Justice Stll Fails: A Review of Recent Efforts to
Compensate Individuals Who Have Been Unjustly Convicted and Later Exoncrated, 52
Drake L. Rev. 703, 704-06 (2004) (discussing state adoption of compensation schemes).

256. Schlup v. Delo, 513 U.S. 298, 321 (1995).

9257. Atkins v. Virginia, 536 U.S. 304, 320 n.25 (2002).

258. Kansas v. Marsh, 126 S. Ct. 2516, 2544 (2006) (Souter, J., dissenting).
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A. Criminal Investigation and Trial Reform

Postconviction DNA exonerations provide a unique opportunity (o
conduct a “post mortern” investigation into the sources of wrongful con-
victions.2>? At the trial court level, four types of evidence often supported
these 200 erroneous convictions: eyewitness identification evidence, fo-
rensic evidence, informant testimony, and confessions. The types of evi-
dence supporting rape convictions versus murder convictions differed, as
one might expect, with rape convictions more typically involving eyewit-
nesses. Common to all cases, however, were errors that might have been
avoided had additional steps been taken to create a more accurate record
during the criminal investigation.

A series of reforms have been advanced to improve accuracy during
criminal investigations and trials, particularly in the areas of eyewitness
identifications, false confessions, and forensic science. Though “[d]ue
process does not require that every conceivable step be taken, at whatever
cost, to eliminate the possibility of convicting an innocent person,”2%° re-
search increasingly suggests that procedures such as videotaping interro-
gations, conducting double blind and sequential eyewitness identifica-
tions, and implementing oversight of forensic crime laboratories, could
have prevented many such costly miscarriages, without reducing correct
conviction ratcs.26!

259. See Barry Scheck, Closing Remarks, 23 Cardozo L. Rev. 899, 902-03 (2002).

260. Herrera v. Collins, 506 U.S. 390, 399 (1993) (internal quotations omitted)
(quoting Patterson v. New York, 432 U.S. 197, 208 (1977)).

261. See, e.g., Ad Hoc Innocence Comm. to Ensure the Integrity of the Criminal
Process, ABA Criminal Justice Scction, Achieving Justice: Freeing the Tnnocent,
Convicting the Guilty xv—xxix (Paul Giannelli & Myrna Raeder eds., 2006) (offering
overview of ABA resolutions on systematic remedies, false confessions, eyewitness
identification  procedures, forensic evidence, jailhouse informants, defense counsel
practices, investigative policies and personnel, prosecution practices, and compensation
for wrongfully convicted); Bruce W. Behrman & Sherrie L. Davey, Eyewitness Identification
in Actual Criminal Cases: An Archival Analysis, 25 Law & Hum. Behav. 475, 480-84 (2001)
(providing statistics on suspect identification rates in variety of situations including
photographic lineups, field showups, live lineups, delay, same versus cross-racial
conditions, weapon presence, and witness type); Drizin & Leo, supra note 14, at 932-43,
997-98 (compiling proven cases of false confessions and advocating for taped confessions
as prevention method); Garrett, Federal Wrongful Conviction Law, supra note 13, at
87-88, 93-04, 908-99 (arguing that civil actions for wrongful conviction would encourage
measures to prevent use of unreliable eyewitness accounts, coerced confessions, and
fabrication of evidence); Amy Klobuchar, Nancy Steblay & Hilary Caligiuri, Improving
Eycwitness Identifications: Hennepin County’s Blind Scquential Lincup Pilot Project, 4
Cardozo Pub. L. Pol’y & Ethics J. 381, 411 (2006) (testing blind sequential identification in
practice and finding that it results in increased protection for innocent suspects); Otto H.
MacLin, Laura A. Zimmecrman & Roy S. Malpass, PC_Eycwitness and Scquential
Superiority Effect: Computer-Based Lineup Administration, 3 Law & Hum. Behav. 303,
317-20 (2005) (discussing the accuracy of sequential identification and computerized
identification as comparcd to simultancous identification and paper and pencil
identification, respectively); Gary L. Wells et al., From the Lab to the Police Station: A
Successful Application of Eyewitness Research, 55 Am. Psychologist 381, 581-87 (2000)
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Some jurisdictions have adopted these reforms at the investigative
stage, and though most still have not done so, there has been remarkable
change in recent years, party in response to these postconviction DNA
exonerations.?®® Police and prosecutors increasingly consider whether
additional steps before trial can avoid costly appeals or reversals later. A
number ol police departments have begun videotaping interrogations,
with many more considering it and increasing numbers of states contem-
plating legislation to require it.2%% Six jurisdictions now require videotap-
ing of at least some interrogations by statute, and in five more state su-
preme courts have either required or encouraged electronic recording of
interrogatons.?®* A wave of eyewitness identification reform legislation
has been seen across the country, with several states recently enacting

(describing psychological research on variables affecting eyewitness accounts in light of
Department of Justice guidelines).

262. See Darryl Fears, Exonerations Change How Justice System Builds a Prosecution,
Wash. Post, May 3, 2007, at A3 (discussing reforms to criminal procedure as response to
DNA exonerations); Solomon Moore, DNA Exoneration Leads to Change in Legal System,
NY. Times, Oct. 1, 2007, at Al (“State lawmakers across the country are adopting broad
changes to criminal justice procedures as a response to the exoneration of more than 200
convicts through the use of DNA evidence.”); see also Garrett, Federal Wrongtul
Conviction Law, supra note 13, at 45-46 & n.34, 87-88 & n.262 (describing systemic
reforms adopted in response to civil wrongful conviction suits brought by exonerces).

263. Sce Thomas P. Sullivan, Police FExperiences with  Recording  Custodial
Interrogations 4-6 (2004), available at http://www.state.il.us/defender/ CWC_article_with
%20Index final pdf (on file with the Columbia Law Review) (surveying 238 law enforcement
agencies nationwide that adopt videotaping of interrogations); Fears, supra note 262, at A3
(noting that more than 500 departments have adopted videotaping of interrogations and
twenty states are considering legislation to require it).

264. See D.C. Code Ann. §5-116.01 (LexisNexis Supp. 2007) (requiring police to
record all custodial investigations); 725 TII. Comp. Stat. Ann. 5/103-2.1 (West 2006)
(same); Me. Rev. Stat. Ann. tit. 25, § 2803-B (2007) (mandating policy of recording
“interviews of suspects in serious crimes”); N.M. Stat. § 20-1-16 (Supp. 2006) (requiring
police to record all custodial investigations); Tex. Code Crim. Proc. Ann. art. 3822, § 3
(Vernon Supp. 2007) (rendering unrecorded oral statements inadmissible); Stephan v.
State, 711 P.2d 1156, 1158 (Alaska 1985) (“[A]n unexcused failure to electronically record
a custodial interrogation conducted in a place of detention violates a suspect’s right to due
process . . . .”); Commonwealth v. DiGiambattista, 813 N.E.2d 516, 535 (Mass. 2004)
(allowing defense to point out state’s failure to record interrogation and calling
unrccorded admissions “less reliable”); State v. Scales, 518 N.W.2d 587, 592 (Minn. 1994)
(“[A]ll questioning shall be electronically recorded where feasible and must be recorded
when questioning occurs at a place of detention.”); State v. Cook, 847 A.2d 530, 547 (N].
2004) (“[W]c will establish a committce to study and make recommendations on the use of
electronic recordation of custodial interrogations.”); In re Jerrell C.J., 699 N.-W.2d 110, 123
(Wis. 2005) (“[W]e exercise our supervisory power to require that all custodial
interrogation of juveniles in future cascs be clectronically recorded where feasible, and
without exception when questioning occurs at a place of detention.”). In addition to its
eyewitness reform legislation, North Carolina recently passed a law requiring recording of
interrogations, making it the sixth state to do so by statute. Act of Aug. 23, 2007, 2007 N.C.
Sess. Laws 434 (to be codified at N.C. Gen. Stat. § 15A-211) (requiring complete electronic
recording of custodial interrogations in homicide cases).
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reforms.?%* More states have created independent bodies (o review their
crime laboratories in response to misconduct uncovered.2%% Additional
reforms include establishing and standardizing technical procedures,
conducting further research on forensic techniques, performing regular
audits, testing examiners for proficiency, enhancing disclosure obliga-
tons of analysts, and providing the delense with access o experts.2%”
Some prosecutors have also adopted reforms and conducted case reviews
to locate additional erroneous convictions.?%® In contrast, few states cur-

265. See Georgia H.R. 352 (Sub) (Apr. 20, 2007), available at http:/ /www.legis.state.
ga.us/legis/2007_08/pdf/hr352.pdf (on file with the Columbic Law Review) (creating
commission to study eyewitness identification procedure reform); Act of May 17, 2007,
2007 Md. Laws 590, 590 (to be codified at Md. Gode Ann., Pub. Safety § 3-503) (requiring
law enforcement agencies to adopt written policies on eyewitness identification);
Eyewitness Identification Reform Act, 2007 N.C. Sess. Laws 421 (to be codified at N.C.
Gen. Stat. §§ 156A-284.50-53) (requiring reforms in eyewitness identification practices and
creating task force to study additional reforms); W. Va. Code Ann. § 62-1E-2 (West,
Westlaw through 2007 Second Ex. Sess.) (requiring reforms in eyewitness identification
practices and creating task force to study additional reforms); Vesna Jaksic, States Look at.
Reforming Lineup Methods, Nat'l L.J., Apr. 20, 2007 at 6, 6 (noting bills introduced in ten
states); Nat'l Ass'n Criminal Def. Lawyers, State Legislation: Eyewitness Identification
Reform, at http://www.nacdl.org/sl_docs.nsf/freeform/EyeID_legislation  (last  visited
Nov. 8, 2007) (on file with the Columbia Law Review); see also State v. Delgado, 902 A.2d
888, 895-06 (N.J. 2006) (requiring that written or electronic record be made of out-of-
court eyewitness identifications); Office of the Aty Gen., NJ. Dep’t of TLaw and Pub.
Safety, Attorney General Guidelines for Preparing and Conducting Photo and Live Lineup
Identification Procedures (Apr. 18 2001), available at http://www.state.nj.us/lps/dcj/
agguide/photoid.pdf (on file with Columbia Law Review) (offering New Jersey model policy
on conduct of eyewitness identifications); Training & Standards Bureau, Wis. Dep’t of
Justice, Model Policy and Procedure for Eyewitness Identification (Sept. 12, 2005),
available at http://www.doj.state.wius/dles/tns/FyewitnessPublic.pdf (on file with the
Columbia Law Review) (recommending improved eyewitness identification procedures).

266. See, e.g., Minn. Stat. § 299C.156 (2007) (establishing forensic laboratory advisory
board); NY. Excc. Law §995a-h (McKinney 2003) (establishing forensic science
commission and requiring accreditation); Okla. Stat. Ann. tit. 74, § 150.37 (West 2007)
(requiring accreditation); Tex. Code Crim. Proc. Ann. art. 38.235(d) (Vernon 2005)
(requiring accreditation by Texas Department of Public Safety); Va. Code An. § 9.1-1101
(2000) (creating separate Department of Forensic Science and oversight committee); Nat'l
Ass'n of Criminal Def. Lawyers, State Legislation: Crime Labs and Forensic Evidence
Reform: Md. Puts Tecth in Bill to Regulate Crime Labs (May 7, 2007), at hutp://www.
nacdl.org/sl_docs.nsf/issues/CrimeLab?OpenDocument (on file with the Columbia Law
Review) (featuring Associated Press article describing pending Maryland bill and its
provision for more rigorous cnforcement of crime lab regulations than oversight cfforts in
other states). The federal government has encouraged reform. See 42 U.S.C. § 3797k(4)
(Supp. IV 2007) (requiring that DNA laboratories receiving federal grants create
mechanisms for cxternal independent investigations).

267. See, e.g., Paul C. Giannelli, Regulating Crime Laboratories: The Impact of DNA
Evidence, 15 J.L. & Pol'y 59, 72-76, 87-89 (2007) (discussing proficiency testing,
accreditation of crime laboratorics, and other avenues of reform); Henry C. Lec, Forensic
Science and the Law, 25 Conn. L. Rev. 1117, 1124 (1993) (*Perhaps the most important
issue in forensic science is the establishment of professional standards.”).

268. Scc Garrett, Aggregation, supra note 13, at 440-41 (discussing sclf-regulation
and internal case review by prosecutors as ways to remedy systemic problems). Perhaps the
most remarkable recent example has been the Dallas County prosecutor’s creation of an
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rently conduct reliability hearings or require disclosure or jury instruc-
tions regarding jailhouse informants.2°Y

This movement represents one of the most significant efforts to re-
[orm our criminal procedure in decades, and it largely has not originated
in the courts. Most state courts have not required such measures to im-
prove the reliability of adjudication at trial, perhaps out of deference to
the legislature and law enforcement. As noted, a few state supreme
courts have required videotaping interrogations or eyewitness identifica-
ton reform. Few state courts require instructions (o juries on the unrelia-
bility of such evidence. In the case of Kirk Bloodsworth, one of the ex-
onerees who was sentenced to death, the Court of Appeals of Maryland
upheld the trial court’s omission of expert testimony on the dangers of
eyewitness misidentifications. The trial court excluded this testimony on
the grounds that such evidence would be unnecessary and would “con-
fuse or mislead” the jury.2® We now know, of course, that the jury was in
fact gravely misled when it believed the eyewitnesses in that case.

On the other hand, in Michael Cromedy’s appeal the New Jersey
Supreme Court announced a new rule requiring jury instructions regard-
ing the dangers of crossracial misidentifications.?”! Still, judicial solu-
tions involving jury instructions have downsides. In the eyewitness identi-
fication context, experts are expensive, juries may not understand
instructions or expert testimony, and, more importanty, a misidentifica-
tion may be very ditficult for any expert, juror, or judge to detect it sug-
gestion misled an eyewitness.2?? Efforts to better conduct and record eye-
witness identifications, interrogations, forensic analysis, and other crucial
steps during investigations may better ensure reliability.2”> While the po-
tendal benelits and costs of the various types of investigative reform or
enhanced factual review are beyond the scope of this piece, lawmakers
and judges are increasingly considering such options as part of ongoing
efforts to improve the accuracy of our system’s judging of innocence.

B. Substantive Errors and Criminal Review

These findings also bolster scholarship contending that our criminal
procedure rights skew the way lawyers litigate toward procedure and away

inhouse innocence project to review hundreds of old cases. See Sylvia Moreno, New
Prosccutor Revisits Justice in Dallas, Wash. Post, Mar. 5, 2007, at A4.

269. See supra notes 122-123 and accompanying text (discussing fact that few states
protect defendants from the unreliability of jailhouse informants’ testimony).

270. Bloodsworth v. State, 512 A.2d 1056, 1063 (Md. 1986).

271. State v. Cromedy, 727 A.2d 457, 458-59 (NJ. 1999).

272. Cf. supra note 90 and accompanying text (stating that no exoneree received
relief on suggestive eyewitness identification claim).

273. See Richard A. Leo et al., Bringing Reliability Back in: False Confessions and
Legal Safeguards in the Twenty-First Century, 2006 Wis. L. Rev. 479, 520-35 (arguing for
recording of custodial interrogations of suspects, use of hearings to assess reliability of
confessions before trial, and new standard for judges to use in assessing reliability of
confessions).
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[rom substance.?”* These exonerees often did not invoke factual claims
during their appeals and postconviction proceedings, much less claims of
their innocence. Once we look at state law and indirect means for chal-
lenging the facts at trial, higher percentages brought factual claims, but
significant percentages still did not. Very few succeeded on any claims
related to the factual evidence supporting their convictions. However,
innocent convicts who did succeed on such factual claims would not have
needed to later obtain DNA testing; we do not know how many innocent
convicts receive relief in our system without a DNA exoneration.

Our system of criminal review certainly does not privilege factual
claims. Locating an alibi witness, obtaining experts to challenge forensic
evidence or undermine eyewitness identifications, or presenting evidence
of defendants’ lack of capacity requires substantial resources and time.
Where neither law enforcement nor delense counsel develop crucial
facts, perhaps due to underfunding,?” reviewing courts may be placed in
a difficult position, tasked with judging innocence based on an inade-
quate record. William Stuntz has argued that our system biases appellate
and postconviction advocacy toward procedural claims, which may be far
more commonly raised at trial and on appeal because ol their greater
likelihood of success and ease of litigation, due to the fact that these
claims may not require resource-intensive factual investigations.?’® Given
difficult constitutional standards, winning motions raising factual chal-
lenges remains unlikely, particularly postconviction, not only due to the
docurine, but also due o the practical difficulty of reviewing a trial record
years later without documented factual investigation from closer to the
time of the offense. Nor will defense lawyers likely be held accountable
for their failure to develop a factual record at trial; only in unusual cases
will a failure to investigate be deemed ineffective.27”

Our system need not privilege procedural over factual claims. Most
states have recently passed statutes to permit postconviction DNA testing
and relief. Further reforms aimed at providing more robust factual re-
view would come at a cost that our system has so [ar not been willing (o
bear. Reform eftorts have chiefly focused on reform of law enforcement
procedures during the criminal investigation and not on later assessment
of the reliability of the evidence gathered. Enhanced factual review
might, for example, require provision of costly investigative resources to
allow trial attorneys to effectively develop facts in the first instance. If

274. See William ]. Stuntz, The Uneasy Relationship Between Criminal Procedure
and Criminal Justice, 107 Yale LJ. 1, 37-45 (1997) (discussing “dcfense attorneys’
incentive to skew their investment in the direction of more constitutional litigation and less
litigation about the facts”).

275. Sce supra note 220 and accompanying text (describing underfunding).

276. See Stuntz, supra note 274, at 45 (describing how criminal procedure displaces
“attorney investigation and litigation of the merits”).

277. Sce, c.g., Wiggins v. Smith, 539 U.S. 510, 524 (2003) (finding that “[c]ounscl’s
decision not to expand their investigation . . . fell short of the professional standards that
prevailed” in state at that time).
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resources are provided for post-trial review, they may be best provided
during the direct appeals, when convicts have counsel, and when suffi-
ciency of the evidence claims can be raised. Most of those who did re-
ceive relief did so during the direct appeal, which bolsters the notion that
factual review during direct appeals can play a crucial role in remedying
miscarriages. However, given how long it took for evidence of innocence
to surface in these exoneration cases, our system should also examine
ways to enhance factual review during postconviction proceedings.

Reform efforts may also continue to develop alternatives to our cur-
rent postconviction system that are designed to locate and prevent mis-
carriages ol justice. Several states have responded to exonerations by cre-
ating new bodies tasked with judging innocence, called “innocence
commissions,” empowered to examine possible wrongful convictions,
study and propose reforms, and sometimes recommend the grant of a
new trial.2”® Such institutions may over time develop administrative ex-
pertise in judging innocence, authority Lo recommend measures (0 pre-
vent wrongful convictions, or even formal regulatory authority. While in-
nocence commissions remain a new and largely untested institutional
approach, an investment in such specialist institutions remains entirely
justified where generalist appellate and postconviction courts face such
difficulties in assessing innocence.

C. Reversal Rates in Serious Criminal Trials

Reversal rates in serious rape and murder cases suggest reasons to
invest in enhanced factual investigation and review. Regardless of how
many unknown innocent convicts cannot be identified using DNA test-
ing, these reversals themselves represent factually flawed cases. The
members of the innocence group received a reversal rate of 14%, or 9%
excluding capital cases. Several endured multiple criminal trials and con-
victions, with the cycle continuing until DNA testing finally intervened.
Yet the matched comparison group, which included random rape and
murder cases in the same states with the same convictions and reported
decisions in the same years, had a statistically insignificant difference in
the reversal rate.

Rape and murder appeals and postconviction proceedings may re-
ceive similarly high numbers of reversals due to the complexity of such
cases, particularly where the evidence itselt often consists of highly proba-
tive but also highly unreliable evidence such as eyewitness evidence. A
second possibility is that high numbers of rape and murder convicts are
innocent. Again, we cannot assess that second possibility, because we do
not know how many in the matched comparison group were innocent;

278. Garrett, Aggregation, supra note 12, at 435-40 (describing development and
models for innocence commissions in United States and United Kingdom, as well as
alternative models for institutional reform).
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none received DNA testing. We only know about the system’s [ailures,
and do not know how many other innocent convicts received reversals.

What these data show is that many serious criminal cases receive re-
versals on factual grounds. Hall of the reversals in the matched compari-
son group were for errors relating to the reliability of key factual evidence
at trial, and not solely procedural error. Similarly, slightly more than half
of the reversals in the innocence group involved serious factual error.
Studies documenting high acquittal and dismissal rates also suggest that
murder and rape cases with equivocal evidence proceed (o wial. En-
hanced factal development and review may justify its cost if it can avert
these reversals due to underlying factual errors. Though in most cases
DNA testing cannot tell us whether a defendant is actually innocent,
avoiding the need to redo factually flawed trials in serious criminal cases
itsell accomplishes an important goal.

D. Misjudging Innocence

Although the Supreme Court, over the past few decades, has ori-
cnted postconviction appeals away from procedural error and cstablished
the central relevance of “the likely accuracy of convictions” to the scope
of habeas corpus,2”® no claim of innocence is available under the U.S.
Constitution,28°

While both the Court and commentators agree that, in aspiration at
least, “the central function of habeas is to redress constitutional errors
that bear on the factual innocence of the defendant,”?®! many exonerees
received rulings that error was harmless, given other error free and preju-
dicial cvidence of their guilt. Few brought claims alleging their actual
innocence, and almost none brought them with any success. Though
these individuals knew they were innocent and should have desired to
convey that information o courts, there may have been no cognizable
claim available to do so. As discussed, federal courts lack any constitu-
tional innoccnce claim, and while states have incrcasingly adopted post-
conviction DNA testing statutes, most continue to retain a series of barri-
ers to relief. During the time period when most of these exonerees were
litigating, most states had strict time limitations regarding claims based
on newly discovered evidence of innocence. Until they obtained DNA
evidence, many exonerees also lacked any new evidence of innocence. In

279. See Teague v. Lane, 489 U.S. 288, 313 (1989) (plurality opinion) (“[O]ur cases
have moved in the dircction of rcaffirming the rclevance of the likely accuracy of
convictions in determining the available scope of habeas review.”); Murray v. Carrier, 177
U.S. 478, 495 (1986) (“[Plrinciples of comity and finality . . . ‘must yield to the imperative
of correcting a fundamentally unjust incarceration.’” (quoting Engle v. Isaac, 456 U.S. 107,
135 (1982))).

280. Cf. supra notes 200-202 (discussing how federal courts will sometimes examine
new evidence of innocence under, for example, Brady claims).

281. See Jordan Steiker, Innocence and Federal Habeas, 41 UCLA L. Rey. 303, 363
(1993) (citing Stone v. Powell, 428 U.S. 463, 491 n.31 (1976)).



332

20081 JUDGING INNOCENCE 129

some cases, the reason may have been that evidence ol innocence was
never investigated, preserved, or disclosed by law enforcement. Some
may not have been ably represented, or may have lacked counsel during
postconviction proceedings, in which some states do not provide coun-
sel.2¥2 While some courts denied relief in the face of strong evidence of
innocence, including DNA evidence, in other cases the [act that courts
misjudged innocence is entirely understandable, given strict legal stan-
dards and the reality that, prior to DNA testing, many innocent convicts
lacked meaningful evidence of innocence. Due to each of those struc-
tural features of our current system, the innocent could not successfully
assert their innocence prior (o obtaining DNA testing.

Even under a regime in which courts could more broadly grant relief
postconviction based on evidence of innocence, neither judges nor any
other actors could be expected to assess innocence absent a more com-
prchensively documented and reliable factual record. Developing such a
record, as described, would require investment in accuracy enhancing
procedures such as videotaping, providing resources for investigation, au-
diting of forensic evidence, and eyewitness identification reform. Most
jurisdictions have not yet made these changes, though some reforms,
such as blind administration of linc-ups, arc extremely inexpensive and
may increasingly take hold.

These innocence cases include a disproportionate number of minor-
ities, for reasons that may reflect their overrepresentation among convicts
in the criminal system, as well as the role of race in rape investigations.
Some scholars have suggested that a range of factors could explain this,
particularly the incidence of crossracial eyewitness identifications in
these cases, as well as a relative lack of resources available to minority
criminal defendants and patterns of bias in the criminal system.?8? If, as
described in the last section, DNA exonerations represent the tip of an
iceberg, then the base of the iceberg, whatever its size, may also dispro-
portionately consist of minority convicts. This racial justice concern
should only elevate our unease over how effectively our system judges
innocence.

Finally, the system did not work in some respects even after DNA
technology offered the truth; rather, after many years of unsuccessful
criminal appeals, most exonerees still laced obstacles to reliel once DNA
testing was available. Exonerees faced difficulties in obtaining DNA test-
ing without law enforcement cooperation. Even after they obtained the
DNA testing that exonerated them, forty-one had to obtain an executive
pardon, often because they lacked any judicial remedy or because courts

282. Scc supra note 220 and accompanying text (discussing provision of indigent
defense).

283. See Parker, Dewees & Radelet, supra note 41, at 127; see also Gross et al.,
Exoncrations, supra notc 14, at 548 (“[O]nc of the strongest findings of systematic studics
of eyewitness evidence is that white Americans are much more likely to mistake one black
person for another than to do the same for members of their own race.”).
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denied reliel. For example, in (wo cases, the Fourth Circuit denied reliel
to innocent men after initial DNA testing exonerated them. 21 This re-
luctance suggests that our criminal system can make very poor cost-bene-
fit decisions. After all, DNA testing is inexpensive and often provided by
an innocence project, while continuing to incarcerate an innocent per-
son is costly. Furthermore, despite the state’s [requent intransigence,
DNA testing provided important additional law enforcement benefits. In
the DNA confirmation cases located, testing confirmed guilt, and in inno-
cence cases, due to the reach of DNA databanks, a “cold hit” often incul-
pated the perpetrator.

Analysis of data regarding known innocent convicts, from their trials
through their appeals and DNA exoneration, does not provide reasons to
be optimistic that our system effectively prevents serious factual miscar-
riages al trial, detects them during appeals or posiconviction proceed-
ings, or remedies them through DNA testing. In time, as DNA testing is
increasingly used earlier in the process to catch errors before criminal
trials, fewer postconviction DNA exoneration cases may come to light.2?"
Nevertheless, in cases without relevant DNA evidence, the underlying
sources of error, such as eyewilness misidentifications, coercive interroga-
tions, lying jailhouse informants and unreliable forensic experts, will
persist.

Moreover, a [inal statistic should disturb us: More than one quarter
of all postconviction DNA exonerations (fitty-three) occurred in cases
where DNA was available at the time of the criminal trial (the trial oc-
curred from 1990 to the present).?®% Even if they do not occur at the
same rate, DNA exonerations may still occur in disturbing numbers.
DNA exonerations may then for some tme provide us with the opportu-
nity to study miscarriages, so that we can try to prevent future
miscarriages.

CONCLUSION

Though as Justice Powell wrote, “a prisoner retains a powerful and
legitimate interest in obtaining his release from custody if he is innocent
of the charge for which he was incarcerated,”?®7 the experiences of 200
innocent former convicts provides a body of examples in which our crimi-

284. The two cascs arc thosc of Larry Holdren, cited supra notes 198-199, and Darryl
Hunt, where the panel found the DNA evidence “simply not sufficiently exculpatory to
warrant a new trial.” Hunt v. McDade, No. 98-6808, 2000 WL 219755, at *3 (4th Cir. Feb.
25, 2000) (unpublished opinion).

285. See Garrett, Federal Wrongful Conviction Law, supra note 13, at 110 (discussing
implications of “[t]he [e]lnd of [e]xoneration™).

286. This data is further developed in Garrett, Claiming Innocence, supra note 202
(manuscript at 19-20). The reasons why the prisoners were wrongly convicted despite the
availability of DNA at the time of the criminal trial include forensic fraud, advances in DNA
technology since the time of trial, conviction despite DNA exclusion, the failure of defense
counsel to request DNA testing, and the court’s decision to deny the DNA request.

287. Kuhlmann v. Wilson, 477 U.S. 436, 452 (1986).
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nal system failed to address, much less remedy, the sources of wrongful
convictions. These exonerees could not effectively litigate their factual
innocence, likely due to a combination of unfavorable legal standards,
unreceptive courts, faulty criminal investigation by law enforcement, in-
adequate representation at trial or afterwards, and a lack of resources for
[actual investigation that might have uncovered miscarriages. Some ex-
onerees were reconvicted by multiple juries. These innocence cases are
not anomalies. Rape and murder convictions appear prone to reversals
based on factual error. And lest one think that with the hindsight of
DNA courts would rule differently, many exonerees had difficulty ob-
taining a vacatur even after DNA testing excluded them.

Our criminal system can judge innocence with greater accuracy.
This study uncovers a range of areas in which courts misjudged inno-
cence due (o institutional constraints and legal doctrine. A range of pol-
icy choices can flow from these findings, and academics have begun to
explore the implications of wrongful convictions for our criminal sys-
tem.?®® QOur criminal system need not remain structurally averse to the
correction of factual errors. However, to improve the judging of inno-
cence by all involved in the criminal system would require an invesunent
in additional resources for factual investigation and review, and a sus-
tained effort to analyze the costs and benefits of such reforms. Legisla-
tors and criminal courts have begun to consider such changes, including
the adoption of trial reforms, implementation of accuracy enhancing
changes in law enlorcement practices, and the creation of innocence
comrmissions to investigate claims of innocence.®? Additional studies
should be undertaken to examine the growing number of DNA exonera-
tions, so that future efforts to reform our criminal system benefit from
the lessons that we now can learn about how to better judge innocence.

288. Scc supra note 13 (offering academic perspectives).
289. See supra notes 258-269 and accompanying text (discussing reforms that would
develop more accurate factual records).
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APPENDIX A: THE FirsT 200 PERsONS EXONERATED BY POSTCONVICTION
DNA Tes1iNG, 1989-2()()7200

Evidence
supporting
the convic-
Ilighest | tion: Con-
level of | fession (C),
Claims appeal | Eyewitness
Murder Raised Dur- reached: | (L}, Foren-
™) / ing all Direct sic F. (F),
Rape (R) Appeals and Appeal | Tnformant
Convictions | conviciion Posl- Claims [ {DA), Stute | or cooper-
Reversed 7 (0) conviclion or | granted, | Postconv. | ating wit-
reDNA Other Nothing | resulting | (PG, Fedl. ness Race (R)
Exoneree testing crime of | Capital | Reported | in ever- | Hubeas lestimony () (H)
name (1,2 conviction | Case (NR)291 sal (FH) 0] State (A)
Abdal, R DNA, SEI FH E NY B
Habib
Warith (aka
Vincent H.
Jenkins)
Adams, MR BU, EV, IAC, DA EFI L B
Kenneth JC.JL, PM,
5C
Alejandro, R NR EF X H
Gilbert
Alestznder, R NR EF N B
Richard
Andcrson, R NR E VA B
Marvin
Atkins, R NR E I CA B
Ilerman
Avery, R BR, FA, IAG, PC EF WL [¢]
Steven JC. J1 NDE,
SEI
Bauer, R FV, ]S, SEI DA EF MT c
Chesier
Beuver, o EV, SEI PC E MO B
Antonio
Bibbins, R NR EF LA B
Gene
Bloodsworth, 1 MR Y |[BREV.JC, |BR DA EF MD c
Kirk NDE, PM
Booker, R ]G PM DA EF OH B
Donte
Boquete, R NR E FL H
Orlando

290. See supra Part 1A regarding methodology. This summary chart includes nine
selected result columns and totals from a larger study database.

291. Abbreviations for Claims: Al (Herrera Actual Innocence), BR (Brady), BU
(Bruton), CC (Coerced Confession), CE (Cumulative Error), CS (Improper Capital
Sentencing Instructions), CU (Cruel and Unusual), DE (Willfull Destruction of Material
Evidence), DP (Duc Process Claim of Fundamental Unfairness at Trial), D] (Double
Jeopardy), DNA (Motion for DNA Testing), EV (State Law Evidence Claim), FA (Fourth
Amendment (Search, Seizure, Arrest, etc.)), FAB (Fabrication of Evidence, IAAC
(Incffective Assistance of Appellate Counsel), IAC (Incffective Assistance of Counscl), JC
(Jackson Claim Regarding Insufficient Evidence for Reasonable Doubt), JI (Jury
Instructions), JM (Jury Misconduct), JS (Jury Selection), MF (Miranda or Edwards Claim),
NDE (State Court Newly Discovered Evidence Claim), PM (Prosccutorial Misconduct), PP
(Pre-trial Publicity), RC (Sixth Amendment Right to Counsel), SC (Sentencing—
Noncapital), SEI (Suggestive Eyewitness Identification), SCH (Schlup Claim to Excuse
Defaultl), WD (Wade Counscl at Lincup Claim), O (Other). State law cvidentiary claims
were not broken down, due to high levels of variation, while federal constitutional claims
were itemized. See supra note 155 (describing these claims).
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Evidence
supporting
the convic-
Highest tion: Con-
level of | fession (C),
Claims appeal | Eycwitncss
Murder Raiscd Dur- rcached: (E), Foren-
™M) / ing all Direct sic By, (T,
Rape (R} Appeals and Appeal | Informant
Convictions | conviction Post- Claims | (DA), State | or cooper-
Reversed /7 (0} conviction or | granted, Postcony. ating wit-
preDNA Other Nothing resulting | (PC), Fecl. ness Race (R)
Fxoneree testing crime of | Capital | Reported [ in rever- | Habeas | restimony ) (H)
name 1,9 convicrion | Case (NR) sal (FH) n State (A
Bradford, MR NR CF L B
Marcellius
Bravo, Mark R EV, IAC, JC, FH EF CA H
M, PM
Briscoe, R DJ, EV DA EF MO B
Jonny
Brison, Dale R BR, DNA, JC DA E F PA B
Bromgard, R IAG, JC, JM PG EF MT [+
Jimmy Ray
Brown, MR CL, LV, PC E oIl B
Danny 1AAC, JC, JL.
SEI
Brown, R NR G E,F 1A R
Dennis
Brown, Roy M EV PC F, 1 NY C
Bullock, R BR, DE, EV, FH E L B
Ronnie FA, IAAG, T1,
PM, RC, SC,
SEI
Butler, A.B. R 1AAC PC E TX B
Byrd, Kevin R EV DA EF TX B
Callace, R DNA, JC, 8C, PG K ¥ NY ¢
Lconard SEI
Caporzi, R LV, JC. ]I, DA L NY C
Anthony SEI
Chalmers, R JC. SRT DA E 1NY R
Terr
Charles, R CC, EV, FA, FH EF LA B
Clyde 18, PM, SEI,
WD
Charles, R NR E MA B
Ulysses
Rodriguez
Clark, R NR E GA B
Robert
Coco, Allen R NR EF LA B
Cotton, 1 R EV EV DA NC B
Ronald
Cowans, O kv, JC, L DA K ¥ MA B
Stcphan
Crincr, Roy R iC DA F TX C
Cromedy, 1 R it i DA L N B
McKinley
Crofzer, R NR EF FLL R
Alan
Cruz, 2 MR Y |BU,EV,JC |BU,EV |DA (o1 IL H
Rolando
Dabbs, R EV DA EF NY B
Charles
Danzger, R NR F, 1 X C
Richard
Davidson, R NR E VA B
Willie
Davis, Dewey R EV, ]C, SC DA E WV [
Davis, R EV, JC, JI, PC EF wv [
Gerald PM, 5C
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Evidence
supporting
the convic-
Highest tion: Con-
level of | fession (C),
Claims appeal | Eycwitncss
Murder Raiscd Dur- rcached: (E), Foren-
™M) / ing all Direct sic By, (T,
Rape (R} Appeals and Appeal | Informant
Convictions | conviction Post- Claims | {DA), State | or cooper-
Reversed /7 (0} conviction or | granted, Postcony. ating wit-
preDNA Other Nothing resulting | (PC), Fecl. ness Race (R)
Fxoneree testing crime of | Capital | Reported [ in rever- | Habeas | e ) (H)
name 1,9 convicrion | Case (NR) sal (FH) n State A
Daye, Fred- R LV, FA, IAC, FH EF CA B
erick Renee
Dedge, Wil- 1 R EV DA EFI FL C
ton
Deskovic, MR CC, DP, EV, TII c NY C
Jell 5th Am., 6th
Amn.
Diaz, Luis R EV, NDL. PC L FL 1l
Dixon, John R NR o) N] B
Domingucz, R NR EF IL
Alcjandro
Doswell, R NR L PA B
Thomas
Dotson, R JC. NDE, M, PG K ¥ 1L ¢
Gary SC
Durham, R NR EF OK C
Timothy
Echols, R NR E F GA B
Douglas
Elkins, MR EV,1AC, JC, PG K OH ¢
Clarcnee NDE, PM
Erby, Lonnie R IAC, 8C PG K MO B
Evans, MR JG.JL PM DA E L B
Michael
Fain, MR Y |CS, DE EV PC F.1 D [
Charles Irvin
Fappiano, R BR, JC, NDE, DA EF NY [
Scott PM, SC, SEI
Fountain, R NR E TX B
Wiley
Fritz, Dennis M BR, CE, EV, FH F, 1 OK ¢
1AAC, TAC,
JC JL ]S,
PM, SC
Fuller, Larry R NR EF X B
Godschalk, R DNA PC CEFI1 |[PA [¢
Bruce
Gonzalez, M EV, IAAC, JC PC EF NY H
Hector
Good, 1 R PM PM DA EF TX [
Donald
Wayne
Goodman, MR ] DA EF UT [
Bruce Dallas
Cossell, R jC PC E X [&
Andrew
Gray, MR NR c MD B
Anthon;
Gray, David MR EV, IAAC, FH E 1 IL B
A 1C. 1S, PM,
SC
Gray, Paula 1 MR DNA, 1AC, IAC FII CELEFLI IL B
IC. SC
Green, R IV, IAC, JT, DA LF OH B
Anthon PM, SEI
Green, R NR E, ¥ DG B
Edward
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Evidence
supporting
the convic-
Highest tion: Con-
level of | fession (C),
Claims appeal | Eycwitncss
Murder Raiscd Dur- rcached: (E), Foren-
™M) / ing all Direct sic By, (T,
Rape (R} Appeals and Appeal | Informant
Convictions | conviction Post- Claims | {DA), State | or cooper-
Reversed /7 (0} conviction or | granted, Postcony. ating wit-
preDNA Other Nothing resulting | (PC), Fecl. ness Race (R)
Fxoneree testing crime of | Capital | Reported [ in rever- | Habeas | restimony ) (H)
name 1,9 convicrion | Case (NR) sal (FH) n State (A
Green, M NR E CA [
Kevin Lee
Gregory, R NR EF KY B
William
Halstead, MR BU, EV, JC DA F 1 NY c
Dennis
Harris, Wil R NR K ¥ wv B
liam.
Harrison, R EV, JC. 5C DA E GA B
Clarence
Hayes, M EV, JC. RC DA CE LA B
Travis
Henton, R NR E X B
Eugene
Hernandez, 2 MR Y |BU,JC BU DA CEI L H
Alejandro
Hicks, R NR K, ¥ wl B
Anthony
IToldren, R DL, DJ. EV, TII ET wv C
Larry 1AC, JC, J1,
PM, SEI
Holland, MR NR E . R
Dana
Honaker, R NR EF VA c
Edward
Huat, Darryl 1 M Al BR, EV, EV FH E, I NC B
1AC, ]I, PM,
SEL, WD
Jackson, R IAC, NDE, FH EF LA B
Willie sC
Jean, Lesly 1 R BR, DD, EV, | BR, DI, | FH E, ¥ NG B
JC.RCG, SEL [ RC
Jimerson, 1 MR Y CS. EV, FAB, | FAB rC 1 IL B
Vermeal 1AC, JC
Johnson, R 1AC, JI, 5C FH E CA B
Albert K.
Johnson, R EV, ]I, SC PC EF GA B
Calyin
Crawford
Johnson, R 18 DA EF MO B
Larry
Johnson, R NR E IL B
Richard
Jones, David MR NR C F CA | Unknown
Allen
Joncs, Joc R BR. NDE, RC DA L KS B
Jones, MR Y CC, CS, LV, DA C L IL B
Ronald TA,J1 JC,
PM
Karage, M IC DA X A
Entre Nax
Kogut, John MR CC, PM DA CF I NY C
Kordonowy, R EV, JC DA F MT ¢
Paul D.
Kotler, Kerry R sC DA EF NY C
Krone, Ray 1 MR Y EV, JI EV, JI PC F AZ C
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Evidence
supporting
the convic-
Highest | tion: Gon-
level of | fession (C),
Claims appeal | Eycwitncss
Murder Raiscd Dur- rcached: (E), Foren-
™M) / ing all Direct sic By, (T,
Rape (R} Appeals and Appeal | Informant
Convictions | conviction Post- Claims | (DA), State | or cooper-
Reversed /7 (0} conviction or | granted, Postcony. ating wit-
preDNA Other Nothing resulfing | (PC), Fed. ness Race (R)
Fxoneree testing crime of | Capital | Reported [ in rever- | Habeas | resrimony ) (H)
name 1,2 convicrion | Case (NR) sal (FH) U} State (A)
Tavghman, MR NR G PA (o]
Barr
Lavernia, R AL IAC, JC, FH EF TX H
Carlos SEL
Marcos
Linscott, 1 MR BR,DE JC, []JC,PM |DA CF L c
Steven M, ]S, PM
Lloyd, Eddie MR BR, CC, EV, FH c MI B
Joe MF
Lowery, R NR C Ks C
Eddie
Mahzn, Dale R EV, [S DA E AL C
Mahzn, Ron- R EV, JS DA E AL C
nie
Maher, Den- R NR E MA C
nis
Matthews, M Y |NR E I LA B
Ryan
Mayes, Larry R EV, JC, PM, DA E N B
SC
McCray, R CG, KV DA G 1 NY B
Anton
McGec, R NR K F OK B
Arvin
McMillan, R Al BR, DNA, FH E.F TN B
Clark EV, FAB,
Jerome IAC, JC. SEI
McSherry, R JC.NDE, 5C PC E CA C
Leonard
Mercer, R DNA, IAC, PC E NY B
Michacl 5C
Miller, Rilly R NR E TX R
Wayne
Miller, Neil R NR E, F MA R
Miller, Jerry R FA, TAAC, FH E . R
1AC, PM, RC,
SEL
Miller, MR Y NR CF OK B
Robert
Mitchell, R cC DA EF MA B
Marvin
Mitchell, R EV DA E SC B
Perry
Moon, R NR EF X C
Brandon
Moto, R Al DP, EV, PC E PA B
Vincent 1AC, SC
Mumpbhrey, R EV PC EF I TX B
Arthur
Nelson, MR MF, RC FH 1 PA B
Bruce
Nesmith, R NR E PA Unknown
Willie
Newton, R 1AC, |1, SC, FH K NY B
Alan SEL
O’Donrell, R NR E NY o}
James
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Evidence
supporting
the convic-
Highest tion: Con-
level of | fession (C),
Claims appeal | Eycwitncss
Murder Raiscd Dur- rcached: (E), Foren-
™M) / ing all Direct sic By, (T,
Rape (R} Appeals and Appeal | Informant
Convictions | conviction Post- Claims | {DA), State | or cooper-
Reversed /7 (0} conviction or | granted, Postcony. ating wit-
preDNA Other Nothing resulting | (PC), Fecl. ness Race (R)
Fxoneree testing crime of | Capital | Reported [ in rever- | Habeas | resrimony ) (H)
name 1,9 convicrion [ Case (NR) sal (FH) n State ()
Ochoa, MR NR CF X H
Christopher
Ochoa, o) NR F,F CA H
James
Ollins, Cak MR FA, GO FH GFIT . R
vin
Ollims, Tty MR CF, FV, PM DA F1 . R
Ontiz, Victor R EV, 1AC, JC, DA E NY H
11, 8¢
Pendleton, R RC DA E L B
Marlon
Pelerson, MR NR F 1 NJ R
Tarr
Pierce, Jel R RV, TAC, JT, DA EF OK G
frey Todd M, NDE, PM
Piszczek, R IAC, JC, SEI DA E OH 9}
Rrian
Pope, David R EV, JT DA E F TX C
Shawn
Powell, R NR E MA B
Anthon
Rainge, Wil- 1 MR EV, FAB, IAC, SC | DA EFI IL B
Tie 1AG, JC, JT,
1S, PM, SC
Restivo, MR BR, EV, JC DA F. 1 NY 9}
| Lohn
Reynolds, R DNA, SC DA E IL B
Donald
Richardson, MR NR T wv B
Richardson, R JC. ME, RC DA Gl NY B
Kevin
Robinson, R LV, TA, JI, DA E X B
Anthon; 1S, PM. WD
Rodrigucz, R DJ, 5C DA E.F TX H
Gceorge
Rollins, R NR [ IL B
Lafonso
Rosc, Peter R NR K CA [§
Ruttin, R 1AG, J$ ¥H K ¥ VA B
Julius
Saecker, Fre- R NR WI C
deric
Salaam, R BR, BU, EV, DA G FI NY B
Yusct
Salazar, Ben R NR K ¥ X H
Santana, R NR GKl NY B
Raymond
Sarsfield, R NR K MA [§
Eric
Saundcrs, MR BU, EV, M, DA Kl 1L B
Omar SC
Scott, Calvin R FA, SC DA ¥ OK B
Lee
Scott, R NR EF GA B
Samucl
Scruggs, R 1AAC ¥H E IN B
Dwayne D.
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Evidence
supporting
the convic-
Highest tion: Con-
level of | fession (C),
Claims appeal | Eycwitncss
Murder Raiscd Dur- rcached: (E), Foren-
™M) / ing all Direct sic By, (T,
Rape (R} Appeals and Appeal | Informant
Convictions | conviction Post- Claims | (DA), Statc | or cooper-
Reversed /7 (0} conviction or | granted, Postcony. ating wit-
preDNA Other Nothing resulting | (PC), Fecl. ness Race (R)
Fxoneree testing crime of | Capital | Reported [ in rever- | Habeas | resrimony ) (H)
name 1,9 convicrion [ Case (NR) sal (FH) n State ()
Shepard, R NR EF NJ R
David
Smith, Billy R NR EF TX B
James
Smith, Frank MR Y |CS,DNA, EV, PC E FL B
Lee 1AC, [C,
NDE, PM
Smith, Wal- R BR, DNA, DA E OH B
ter D. EV, IAC, |C,
PM, SEI
Snyder, Wal- R CC, FA, SEI DA EF VA B
ter
Sutherlin, R kv, )G, 8C DA K, ¥ MN B
David Brian
Sutton, R 1AG DA joy 1X B
Josiah
Terry, Paul MR 1C, JI, PM DA L L B
Thormas, R NR E TX B
Victor Larue
Thurman, R NR EF VA R
Phillip Teon
Tillman, R EV, IAAC, PC EF CT B
James IAC, JL S, ]I
Toney, R DNa, DP, FH E MO B
Steven EV, IAC, JI,
8. PM, SC,
SEI
Townsend, MR EV DA [¢ FL B
Jerry
Turner, R PM DA E TX B
Keith
Vasquez, M NR CEF VA H
David
Velasquez, R NR E F MA H
Eduardo
Villasana, R NR E MO 11
Armand
Waller, R NR E TX B
James
Wallis, Greg- R NR F, 1 X el
ory
Wardell, R EV, ]C, SC, DA E IL B
Bills SEI
Warney, M EV, IAC, MF, FH CF NY [¢
Douglas RC
Washington, MR EV, FA, PM DA E I TX B
Calyin
Washington, MR Y BR, CC, C8, FH CF VA B
Earl EV, IAC, MF,
PP, RC
Waters, Ken- M BR, CC, EV, DA F MA C
neth G ]L
Waters, Leo R BR, EV, JI, PC EF NG [
SEI
Watkins, L MR BR, EV, NDE [ BR FH 1 N C
Jerry
Webb, Mark L R DJ, EV, JC EV DA EF TX C
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Evidence
supporting
the convic-
Highest | tion: Con-
level of | fession (C),
Claims appeal | Eycwitncss
Murder Raiscd Dur- rcached: (E), Foren-
™M) / ing all Direct sic By, (T,
Rape (R} Appeals and Appeal | Informant
Convictions | conviction Post- Claims | {DA), State | or cooper-
Reversed /7 (0} conviction or | granted, Postcony. ating wit-
preDNA Other Nothing resulfing | (PC), Fed. ness Race (B)
Fxoneree testing crime of | Capital | Reported [ in rever- | Habeas | resrimony ) (H)
name 1,2 convicrion | Case (NR) sal (FH) U} State (A)
Webb, R LV, JC. ]I, DA ET OK B
Thomas SEI
Webb, Tror R 15 DA E I VA B
Webster, R WD DA E.F MD B
Bernard
Whirfield, MR NR E VA B
Arthur Lee
Whitley, M DNA, EV, PC EFI PA B
Drew IAC, PM
Williams, 1 MR Y EV, FA, IAC, | IAC DA EFI IL B
Dennis 1C, ]S, PM
Williams, R NR E LA B
Michael
Anthon
Williams, R EV DA E GA B
Willie
Williamson, 1 MR Y BR, CS, EV, IAC FH CEF,I OK C
Ronald 1AAC, TAC,
1C, JL PM,
RC
Willis, Calvin R NR EF LA B
Willis, John R DNA, EV, PC E L B
NDE
Wise, Kharey R FA, [C, MF DA CFI NY B
Woodall, R DJ, DNA, EV, PC F,F WV I3
Glen JGJLIM,
SC, SEI
Woods, R JuLls PG E,F MO B
Anthony
Wyniemko, R EV, IAC, PM FH EF MI c
Kenncth
Yarris, MR Y AL BR, CC, FH CEFI PA C
Nicholas CS, DE,
DNA, DP,
EV, IAC, JC
JLIM. 38
NDF, PM,
RC, SC, SEI
Youngblood, R DE DA E AZ B
Tarr
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ApPENDIX B: PERSONS SENTENCED TO DEATH AND THEN EXONERATED BY
Posrconvicrion DNA Tesring, 1989-2006

Evidence sup-
porting the
Highest level | conviction:
of appeals Confession
Claims Raised reached: (C), Liyewitness
During all | Claims | Dircct Appeal | (E), Forcnsic
Murder | Appeals And | granted, | (DA), Statc | Evidence (F),
Comvictions | (M) / | Postconviction | resulting | Post-Conv. Informant or Race (B),
Exoncree Reversed | Rape (R) | or Nothing | in rever- | (PC), Federal | cooperating (©, (1D,
name (0,1, 2) | conviction | Reported (NR) | sal Ilabeas (FI1) | testimony (I) | State [ (&)
Bloodsworth, 1 MR | DR.EV,]C. BR DA E MD [
Kirk NDE. PM
Cruz, Rolando 2 MR |BU, EV, € BU, bV DA Cl L H
Fain, Charles MR | CS, DE EV PC F 1 fis) [
Irvin
Hernandez, 2 MR |BU,JC BU DA CE I IL H
Alejandro
Jimerson, 1 MR | CS, DP, EV, FAB PC 1 L B
Vermeal FAB, IAC, [C
Jones, Ronald MR |G, CS BV, DA CE IL B
FA, G, ]I, PM
Krone, Ray 1 MR |EV.]I EV, ]I PC F AZ c
Matthews, M NR E I LA B
Ryan
Miller, Robert MR |NR CF OK B
Smith, Frank MR | €S, DNA, BV, PC F FT. R
Lo TAC
IC, NDE, PM
Washington, MR |RR, CC, GS, FH C,F VA R
Earl EV, 1AC, MF,
PP, RC
Williams, 1 MR |EV.FA IAC, |IAC DA EFI IL B
Dennis 1C, [8, PM
Williamson, 1 MR BR, CS, EV, 1AC FH C EF 1 OK C
Ronald IAAC, 1AC, JC,
]I PM. RC
Yarris, MR | ALDR. CC, FIL CLFI PA [S
Nicholas €S, DE, DNA,
DP, EV, I1AC,
JCJLIM, JS,
NDE, PM, SC,
SET, RC.
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APPENDIX C: CHARACTERISTICS OF THE DNA CONFIRMATION GROUP

The group of individuals [or whom DNA testing confirmed guilt
raises selection issues, because the cases uncovered, chiefly through news
reports, involved higher percentages of rape-murders, murders, and capi-
tal sentences than the innocence group. Fifty-seven percent, or thirty-six,
of the sixty-three DNA confirmation cases located had written decisions.
Unlike the innocence group, which is dominated by rape convictions, this
group of thirty-six involves fifteen rape convictions, eleven murder con-
victions, ten rape-murder convictions, and fifteen death sentences. Per-
haps for this reason, a substantially higher percentage of these guilty con-
victs persisted in filing federal habeas corpus petitions—fourteen of
thirty-six with written decisions (39%).

Far less information was available about the cases in which DNA evi-
dence confirmed the conviction. From what could be gathered from
written decisions, eyewitness testimony supported the convictions of
twelve, forensic evidence supported the convictions of seventeen, and
confessions supported the convictions of at least five. Few raised claims
regarding eyewitness identifications, destruction of evidence, or
fabrication of evidence, though all who confessed raised claims on
appeal.

The thirty-six with written decisions in their cases received two rever-
sals, but they raised similar claims, including innocence claims, 22 and did
so in far higher percentages than exonerees.2s The selection issues
noted may explain this, including the willingness of the persons in this
group o seek DNA t(esting despite their guilt, and also the disproportion-
ate number facing execution. Furthermore, many in this group may have
had comparatively weak cases; after all, those arrested at the crime scene
would be unlikely to later receive postconviction DNA testing.

There were two reversals in the DNA confirmation group, both in
noncapital cases. One involved an improper jury instruction and the

292. Eighteen, or half of those with written decisions, raised Jackson claims, and none
received reliel. Five raised actual innocence claims and one a state newly discovered
evidence claim; 17% of those with written decisions raised such claims and none received
relief. Four raised Brady claims and none received any relief. Twelve statements were
made by judges regarding guilt, three noting “overwhelming” evidence of guilt. One
statement was made in the group regarding perceived innocence; as one might expect,
fewer statements were made regarding innocence.

293. Of the thirtysix in the DNA confirmation group with written decisions, twenty-
four raised statc law cvidentiary claims (67%), twenty raised incffective assistance of
counsel claims (56%), eighteen raised challenges to jury instructions (50%), eighteen
raised Jackson claims (50%), thirteen raised prosecutorial misconduct claims (36%),
thirteen raiscd suggestive cyewitness identifications claims (36%), twelve raised challenges
to jury selection (33%), five raised coerced confession claims (14%), five raised Herrera
actual innocence claims (14%), four raised Brady claims (11%), four raised Schlup claims
and destruction of cvidence claims (11%), and onc raised fabrication of cvidence and
double jeopardy claims (3%). Comparing these numbers to the innocent in Table 4 shows
that for many claims, the guilty were far more litigious.
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other chiefly involved a violation of the Sixth Amendment right to con-
front adverse witnesses. None of the fifteen capital cases in the group
received reversals.2¢ This suggests that the unusual selection of these
cases makes them atypical, even among capital cases, because, according
to the Liebman study, more than two-thirds of all capital cases receive
reversals.2s There were only (wenty-one noncapital cases in the group
with written decisions, meaning that with two reversals, the noncapital
reversal rate was 10%. No comparison can be made with any confidence,
however, given the very small sample size and, again, the unusual selec-
tion of the DNA confirmation group.

294. The group included far more procedural default rulings and also more dissents:
the higher proportion of capital cases likely explains these higher numbers. Courts
dismissed fifty-five claims for procedural default reasons, indicating a high degree of
procedural noncompliance. Twelve in the group, or 33% of the thirty-six with written
decisions, reccived a dissent, indicating greater division among judges.

295. See Liebman et al., supra note 187, at 3, 124 nn.40-41 (finding 68% reversal rate
nationally in capital cases).



