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LESSONS LEARNED FROM THE
2004 PRESIDENTIAL ELECTION

THURSDAY, JULY 24, 2008

HoOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CONSTITUTION,
CriviL RIGHTS, AND CIVIL LIBERTIES,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 1:26 p.m., in room
2141, Rayburn House Office Building, the Honorable Jerrold Nad-
ler (Chairman of the Subcommittee) presiding.

Present: Representatives Nadler, Davis, Wasserman Schultz,
Ellison, Conyers, Scott, Watt, Franks, and Jordan.

Staff Present: David Lachmann, Subcommittee Chief of Staff;
LaShawn Warren, Majority Counsel; Caroline Mays, Majority Pro-
fessional Staff Member; and Paul Taylor, Minority Counsel.

Mr. NADLER. This hearing of the Subcommittee on the Constitu-
tion, Civil Rights, and Civil Liberties will come to order.

Without objection, the Chair is authorized to declare a recess of
the hearing. We will now proceed to Members’ opening statements.
As has been the practice in the Subcommittee, I will recognize the
Chairs and Ranking Members of the Subcommittee and of the full
Committees to make opening statements. In the interest of pro-
ceeding to our witnesses and mindful of our busy schedules, I
Woulccl1 ask that other Members submit their statements for the
record.

Without objection, all Members will have 5 legislative days to
submit opening statements for inclusion in the record.

The Chair now recognizes myself for 5 minutes for an opening
statement.

Today’s hearing looks at the way in which the Nation admin-
isters its elections, the way we go about ensuring the integrity of
our elections, and the means we use to ensure that the right of all
eligible voters to cast their votes, and have those votes counted in
an environment that is free from intimidation, is protected.

Unfortunately, we have not always done a very good job admin-
istering our elections in a manner that we expect of other nations.
If the result was solely disenfranchisement of large numbers of
people, that would be bad enough. Unfortunately, we have now
seen in the past two Presidential elections that the public no longer
has confidence that our elections are truly fair and that the results
are accurately reflected in the final vote tally. The former is a vio-
lation of our values, our laws, and our Constitution. The latter
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threatens the very foundation of our Democracy. If the public can-
not be assured that our elections are free and fair, the results
rightly or not, will always be suspect. The outcome, especially in
a close election, could lose its legitimacy. That would be cata-
strophic, not just for the individuals whose right to vote was lost
or impaired but for the entire Nation.

Today this Subcommittee looks at some of the problems we have
encountered in past elections, and we will explore possible solu-
tions to those problems. It is unfortunate that the Federal agency
charged with the administration of our election laws, especially the
Voting Rights Act, which this Committee crafted and just extended
2 years ago, declined to send a witness today. It is absolutely im-
perative that this Committee ensure that the department is focused
on threats to the right to vote and has a plan to meet those threats
effectively.

The Election Assistance Commission, which Congress established
as part of the Help America Vote Act, has provided a great deal
of information and proposals on how to run our elections better. It
would have been good to hear from the Department of Justice
about those proposals, what the reaction of the voting section to
those proposals is, and what steps the DOJ is taking to follow up.
We will pursue these questions as well.

Serious flaws in an election cannot be dealt with after the fact.
A person who is disenfranchised can never get that vote back. An
election rendered suspect by voting rights violations will remain
suspect. That is unacceptable, and I hope the other Members of
Committee on both sides of the aisle will join me in demanding
that DOJ, the Department of Justice, fully respond to our questions
on these important matters.

We are joined today by the former Secretary of State of Ohio, Mr.
J. Kenneth Blackwell, to discuss the very controversial election
held in that State in 2004 when he was that State’s chief election
officers. Make no mistake, although the Ohio case has been closely
examined and hotly debated over the last 4 years, it is far from
unique. Many of the issues that arose in Ohio are symptomatic of
problems encountered around the country.

Four years ago, Members of this Committee asked the then ma-
jority to conduct hearings into the 2004 elections. The majority at
that time had other issues it deemed more important. Nonetheless,
we must confront these problems and seek solutions even 4 years
after the fact. At that time, Chairman Conyers conducted his own
unofficial inquiry, including questions for Mr. Blackwell to which
we never received a response. I hope we can conduct today a for-
ward-looking and problem-solving hearing. We owe the voters no
less.

I want to welcome our witnesses. I look forward to your testi-
mony. And I must add at this point that we will have two panels
today. The first one is sitting in front of us. And I look forward to
hearing the testimony of all the witnesses.

I yield back the balance of my time.

I would now recognize for an opening statement our distin-
guished Ranking minority Member, the gentleman from Arizona,
Mr. Franks.

Mr. FRANKS. Well, thank you, Mr. Chairman.
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Mr. Chairman, voting is the life blood of a democracy.

There are no legitimate leaders in a democracy without legiti-
mate elections. And as we begin this discussion today, I would like
to draw everyone’s attention to a letter that was sent earlier this
year to the Nevada State Democrat party that I believe illustrates
the challenges that are in many kinds of elections. I point to this
letter simply because it illustrates the confusion that can occur and
the doubt that can be generated when we either do not have a clear
means of verifying legal voters or when existing voting laws appear
to go unenforced.

This letter was sent by the Hillary Clinton for President cam-
paign, and it requests an investigation into voter suppression re-
garding actions taken by the Obama Presidential Election cam-
paign. Let me quote from that letter from the Clinton campaign.

The letter states: “The Clinton campaign wishes to bring to your
attention information we have received evidencing a premeditated
and predesigned plan by the Obama campaign to engage in system-
atic corruption of the party’s caucus procedures. Compounding this
blatant distortion of the caucus rules was an egregious effort by the
Obama campaign to manipulate the voter registration process in
its own favor, thereby disenfranchising countless voters.”

They list caucus chairs obviously supporting Obama deliberately
miscounted votes to favor Senator Obama; deliberately counted un-
registered persons as Obama votes; deliberately counted young
children as Obama votes. Many Clinton supporters were threat-
ened with employment termination or other discipline if they cau-
cused for Senator Clinton.

Now, it seems to me, of course, that depending on the facts of
the case in each instance, these instances may constitute any num-
ber of serious violations of Federal elections laws.

And now I would like to, Mr. Chairman, read a letter that the
Obama campaign sent around the same time to the Nevada Demo-
crat party alleging that Clinton campaign workers are, “turning
our supporters away by asking to see their IDs and telling them
they aren’t valid.”

Now that is particularly unsettling since such abuse could be
remedied if there were a single secure universally recognized and
accepted voter ID. My own State of Arizona enacted just such a
law.

Public support for secure voter ID remains very strong, according
to Washington Times: “Support for the concept is overwhelming,”
said Scott Rasmussen. “More than three-fourths of Republicans
supported showing identification, as did 63 percent of Democrats
and Independents, 58 percent of Blacks, 69 percent of Whites and
66 percent of other ethnic or racial minorities backed the concept.”

A recent survey conducted by the nonpartisan Congressional Re-
search Service found that two-thirds of local election officials be-
lieved that voter identification requirements will make elections
more secure. The recent experience under Indiana’s voter ID law,
which was recently upheld by the Supreme Court in an opinion
that was offered by famously liberal Justice Stevens shows that
such laws do not diminish voter turnouts. Rather they can increase
voter turnout by giving legal voters the security of knowing that
their vote will be counted and that it will not be negated by the
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vote of someone voting illegally. Indeed, the recent elections in In-
diana went very smoothly by all accounts.

I also want to point out that when the Indiana voter ID law was
challenged by opponents in the Supreme Court, it turned out that
the lead plaintiff in that case had been illegally registered to vote
in two different States.

Now I know duel voting registrations can often be innocent mis-
takes, but they are mistakes nevertheless, and they can invite vot-
ing fraud by others, and they should be brought forward and cor-
rected.

That the exploitation of gaps in the voting system to facilitate
voting fraud is a problem today cannot be plausibly denied.

Just since our last hearing on this subject a few months ago, the
New York Times reported that a Democratic district attorney in
Alabama has called for a Federal investigation into voting irreg-
ularities there. And the Times article itself quotes several individ-
uals who admit on the record that they have been paid for their
vote and that the practice is “pretty common.”

And a special investigations unit in Milwaukee issued a report
that found evidence of illegal voting in which “persons had to com-
mit multiple criminal acts in an effort to reach their ultimate goal
of voting.”

The same report concluded that “the reports of more ballots cast
and voters recorded were found to be true.” The report then states
that the only reason prosecutions weren’t pursued was because
election records were so poorly maintained. The Supreme Court
itself recognized the problem of voting fraud in its Crawford deci-
sion in April.

Mr. Chairman, it’s important to all of us to know that, when we
vote, that the process will be fair and just and accurate. I think
that it not only lends great credence to our system, but it avoids
some of the challenges that other countries have demonstrated, like
Mexico, to where their entire elections are called into question be-
cause people do not have confidence in the system.

So, with those concerns in mind, I look forward to hearing from
all of our witnesses today and to exploring what Congress can do
to help maintain the integrity of the election process.

I want to thank all of our Nation’s election officials, including
Kenneth Blackwell, who so nobly and ably served the State of Ohio
as Secretary of State.

Thank you, Mr. Chairman.

Mr. NADLER. I thank you.

I want to welcome our distinguished panel of witnesses today, at
least our first panel of witnesses today. Before we begin, we have
an opening statement by the distinguished Chairman of the full
Committee, Mr. Conyers.

Mr. CONYERS. Thank you, Chairman Nadler and Ranking Mem-
ber.

This is an important hearing, because we’ve had so much con-
troversy about the appropriateness and fairness of our election
process starting with the year 2000, where the Supreme Court in-
tervened in a Presidential outcome for the first time in American
history. Then we had 2004, in which we had a huge amount of con-
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troversy following the outcome of the Ohio election vote, which de-
termined the Presidency of the United States that year.

But in between those elections and even now, there were Federal
elections that have been in controversy as well. And so it is impor-
tant that we note Chairman Nadler’s comment; we get little or no
cooperation from the Department of Justice, the election section,
where the security and confidence of the balloting process, the elec-
toral process, is monitored and enforced.

First of all, we can’t even get a witness here from that section
from the Department of Justice. And that leads to people being
suspicious about what’s up. Will this process of disputed balloting
continue on, or is this just an Attorney General that’s preoccupied
with other matters? Why can’t we appreciate that in a year where
we're going to have an acknowledged record turnout of new voters,
we can’t even get a representative from the Department of Justice
to tell us what’s happening?

So this lack of communication is very serious. And I'm very con-
cerned that we’re going to get the same kind of song and dance
that frequently issues from the Department of Justice, namely,
“we’re on it; we've got people working on it; we’re concerned; we're
going to try to do a good job; do not worry.” Whenever any com-
plaints arise, everything will be okay.

Well, everything is not going to be okay because coming up on
the back end of the problem is a lot different from being proactive
and dealing with the problems that can easily be seen in advance.

The other question we’re trying to get to the bottom of is, how
much of the Department of Justice’s resources are allocated to
making sure that this is the fairest election we’ve had in many
years? That we've got to find out as well.

And so it is with great enthusiasm that I look forward to the wit-
nesses that are here. We note that the former Secretary of State
of Ohio who lead the election process in that State is present with
us voluntarily, and we appreciate that very much.

We're looking forward to the hearing.

And thank you, Chairman Nadler.

Mr. NADLER. Thank you, Mr. Chairman.

Mr. NADLER. Before we begin, it is customary for the Committee
to swear in its witnesses. If you would please stand and raise your
right hand to take the oath.

[Witnesses sworn.]

Mr. NADLER. Thank you.

Let the record reflect that the witnesses answered in the affirma-
tive.

You may be seated.

Without objection, your written statements will be made a part
of the record in their entirety. We would ask each of you to summa-
rize your testimony in 5 minutes or less. To help you keep time,
there is a timing light at the table. When 1 minute remains, as-
suming the system operates properly, the light will switch from
green to yellow, and then to red when 5 minutes are up.

It is customary at this point for me to read the short biographies
of the witnesses, of the first panel, but I don’t seem to have them
here. So when they arrive, we’ll perhaps go into them at this point.



6

But our first witness is Mr. Kenneth Blackwell, who is the
former Secretary of State of Ohio, as well as other things I would
have mentioned had I had his biography here.

Mr. Blackwell.

TESTIMONY OF J. KENNETH BLACKWELL, RONALD REAGAN
DISTINGUISHED FELLOW, THE BUCKEYE INSTITUTE FOR
PUBLIC POLICY SOLUTIONS

Mr. BLACKWELL. Thank you, Mr. Chairman and good afternoon
to you and Members of the Committee.

I am here today at the Committee’s request to speak to the
issues of or the issue of, Lessons Learned in the 2004 Election. I
testify today in my capacity as a private citizen.

In my estimation and in that of most independent observers,
Ohioans were well served by their State and local elections officials
in 2004. I personally thank each of them for their exemplary serv-
ice.

The State of Ohio received more than its fair share of attention
during the long campaign leading to the November 2nd election of
that year. With the prospect of a close contest for the State’s 20
Electoral College votes, Ohioans experienced an unprecedented
media blitz and an energetic set of drives to register voters, which
produced nearly 1 million new voters.

As election day approached, attorneys from both sides were in
position, combing Ohio’s election rules for provisions that would
help them and their associates and watching the process for errors
that might inevitably occur.

Let me quote one succinct statement about that outcome: “Over-
all, Ohio has a good system. Like any system, if you scrutinize it
enough, you're going to find weaknesses.” This quote is fromDon
McTigue, a Democratic lawyer who worked in the Secretary of
State’s Office in a previous Administration and who was deeply in-
volved in the election and its aftermath.

I happen to agree with Mr. McTique. Overall, Ohio has a good
system, and it performed under extraordinary stress. And yes, it
has some weaknesses, and I have spoken to some of those in my
prepared remarks that I have submitted for the record.

But, first, I am compelled to speak to the fabrications, the exag-
gerations that some who disliked the fact that their Presidential
candidate lost Ohio keep repeating. Unlike Mr. McTigue, they dis-
miss evidence and simple explanations and the word of fellow
Democrats when the intimidation or the intimation of some vast
conspiracy to steal the election is so much more exhilarating.

Our 88 bipartisan County Boards of Elections provides the
checks and balances that make it virtually impossible for either
party to rig an Ohio election from the inside. They decide on the
distribution ratios of voting equipment. They decide the location of
polling stations. And they select the voting equipment used in their
counties from a list of equipment certified by the Secretary of
State’s Office. All of these safeguards ensure that local concerns
about access to polling stations and equipment are handled locally
and that both parties have a say in the final decisions. The Sec-
retary of State’s Office collects and certifies the final outcome.
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In sum, I do not believe that it is a good use of a Committee’s
time or my own to rehash the details of the most thoroughly vetted
election in recent memory. But I did not want to miss this oppor-
tunity to give credit to the more than 50,000 Ohioans who worked
hard to make the 2004 election one of the most fair and accessible
in the State’s history.

In my prepared remarks, I give you roughly nine lessons, eight
lessons that were learned. Let me focus on one in my remaining
few minutes, and that is the long lines in Franklin County. It is
so important that we deal with this, because this is the imagery
that has come to represent the entire election process in the State
of Ohio.

Close elections and hotly contested issues mean big turnouts.
Boards of Elections around the country and in Ohio use turnout
figures or should use turnout figures from 2004 to better anticipate
precinct-by-precinct demand on voting equipment. In Ohio, in
Franklin County, we had too few voting machines to accommodate
the demand that was a historic demand.

County Boards of Election are made up of Democrats and Repub-
licans. In 2004, the chairman of the Franklin County Board of
Election was African-American, a labor leader, a civil rights activ-
ist, and a Democrat. And they made a decision on the distribution
of voting machines based on how many machines they had and his-
toric data. Those considerations were insufficient for the record
turn out, and we had long lines.

I must give them credit for accommodating a highly stressed sys-
tem under those circumstances, but they did it, and let me say that
there was a record turnout of African-American voters. There was
a successful account of the vote in Franklin County, and I think it
speaks to the local control and the bipartisan Boards of Elections
that we have.

I know that there are those who would disagree, but that’s what
these sort of conversations are for.

Thank you very much.

[The prepared statement of Mr. Blackwell follows:]
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PREPARED STATEMENT OF J. KENNETH BLACKWELL

COMMITTEE ON 11 II-IJUDICIARV
SUBCOMMI'TTEE ONTTIE CONSTTL UTION, CIVILRIGITIS & CIVIL LIBERTIES

HEARING ON “LESSONS LEARNED FROM THL: 2004 ELECTION”
THURSDAY, JULY 24, 2008

PREPARED STATEMENT OF TIIE
HONORABLE J. KENNETII BLACKWELL

Good aftemnoon, Mr. Chairman. I am here today at the Committee’s request to speak to the
issue of “Lessons Learned in the 2004 Election.” T testify today in my capacity as a private

citizen.

The subject of this hearing is, as 1 understand it, the future. Although my service as Ohio’s
chief elections officer from 1999-2007 puts me in a good position describe the lessons we
learned in Ohio before and after the 2004 election, the person who has the constitutional
responsibility to put those lessons into practice in 2008 is my successor as Secretary of State,
Jennifer Brunner. Any questions the Committee or its Members have about Ohio’s current

policies should be directed to Secretary Brunner.

Ohio received more than its fair share of attention during the long campaign leading to the
election held on November 2, 2004. The prospect of a close contest for the state's 20 Electoral
votes tocused worldwide media attention on Ohio before, during, and after the election.
Attorneys for the media, the political parties, independent candidates, and a variety of local,
state, and national interest groups kept Ohio’s state and federal courts (and one in New Jersey)
busy both before and during the election. Disappointed partisans who know little to nothing
about the bipartisan political safeguards built into Ohio election laws have sought to discredit the
outcome by making baseless charges that have been thoroughly refuted by Ohio’ major
newspapers, by the Democratic Chairman of the Franklin County Board of Elections, and by and

a variety of independent researchers.

In my estimation — and in that of most independent observers, Ohicans were well-served by

their state and local elections officials in 2004. Tthank each of them here for their service.

Running an election is democracy in action. Just as in any other setting, perfection is
impossible. It takes thousands volunteers to get the polls open and closed on time. Although
Ohio’s eighty-eight boards of county commissioners appropriate the money to pay most of the

costs of running elections, the “hands on” work of making elections clean, efficient, and
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aunditable is the responsibility of Ohio’s bipartisan county boards ot election. Our eighty-eight
bipartisan county boards of election provide the checks and balances that make it virtually
impossible for either party to rig an Ohio election “from the inside.” They decide on the
distribution ratios for voting equipment; they decide the location of polling stations; and they
select the voting equipment used in their counties from lists of equipment certified by the
secretary of state’s office. They also count the ballots, validate provisional votes, and certify the
vote tallies. County board of elections’ staff members work hard together and with their
counterparts around the state into the wee hours of the “mornings after” every election to run an

honest election.

All of these local safeguards ensure that local concerns about access to polling stations and
equipment are handled locally, and that dorh political parties have a say in the final decisions.

The secretary of state’s oftice collects and certifies the final outcome.

The dedicated professionals of the secretary of state’s office also deserve special mention.
The eyes of the world were on my office in Columbus on November 2, 2004. Observers from the
United Nations visited our offices in Columbus to see us in action. From the precinct level to the
solid wall of satellite trucks gathered in front of the Ohio State Capitol, the media were out in
force and made no secret about their willingness to sue if they felt that access was too limited.
Some did". Internet users from around the world hit our website at a rate of more than 50,000 hits

per hour at some of the peak hours after the polls closed.

And then there were the lawyers. Each candidate and party had teams of them around the
state. So did the media, the Department of Justice, and just about every interest group that had a
stake in that election. The Ohio Attorney General’s Office and its Special Counsel litigated all
around the state on my behalf to preserve the integrity of the voting process and to ensure voter
access to the polls. At one point, I even went so far as to instruct my lawyer, then-Attorney
General Jim Petro, to settle a case in which the Summit County Democratic Party had challenged

a state law allowing challengers to question a voter’s credentials at the polling station. He

" See, e.g., American Broadcasting Companies, Inc. et al. v.J. Kenneth Blaciwell, No. 1:04CV750, (U.S.D.C.. S.D.
Ohio) (media access to polling place within 100 feet of the flags at the entrance to the polling place): (Akron)
Beacon Journal Publishing Co., inc. v Blackwelf, et al.. No. 04-4313 (6“‘ Cireuit)(vacating order of the District
Court allowing Beacon Journal reporters to be inside polling stations).

Page 2 of 9
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refused, arguing that his obligation was to defend the state’s laws. Though I too thought the law
was constitutional, I had to run an election to run and there was no way to resolve the important

issues involved in that case on the eve of the election.”

In sum, 1 do not believe it is a good use of either the Committee’s time, or my own, to
rehash the details of the most thoroughly-vetted election held in recent memory, but 1 did want to
take the time to give credit to the more than 50,000 Ohioans who worked hard to make the 2004

election one of the most fair and accessible in the state’s history.

T will focus the remainder of my comments — as the Committee has requested — on the
“lessons learned” during the 2004 election cycle that can be applied to the future. 1 have attached

copies of additional studies, news articles, and other materials for the Committee’s information.

Lii$SONS LEARNED IN OHIO -- 2004

1. Close elections and hotly-contested issues mean big turnout. Boards of Election

around the country should use the record turnout figures from 2004 to better

7.

anticipate precinct-hy-precinct d on voting equif We learned a lot from

the 2004 election. One of those lessons is that the length of lines is a function of the type
of voting equipment used; the number of voting machines per precinct (which
determines the maximum number of voters, per precinct, per machine); the availability
of early voting and “no-fault” absentee ballots (which 1 discuss later in this statement);
the political mood of the voters; voter interest in the candidates and ballot issues; and
environmental factors like the weather. The Ohio Legislature, following my lead,

imposed a ceiling on the maximum number of voters per machine statewide (1:175).
To put this number into context, let’s consider the facts from the 2004 election®. In

Cuyahoga County, Ohio’s largest, voting machines were allocated on a uniform basis of

one machine to 117 voters (1:117). Election Day figures showed that the average

2 Ted Wedling, Blackwell trics to ban challengers at polls: Petro reluses.” Cleveland Plain Dealer, Saturday.
October 30, 2004,

3 Section 514.03, Amended Substitute House Bill 66, 126" Ohio Legislature (June 30, 2005)

* Mark Naymik. “Delays at Polls Weren't a Scheme: Voting Machines Distributed Evenly.” Cleveland Plain Dealer,
Monday, January 17, 2005, Mr. Naymik’s article includes a very useful — and informati map of Cuyahoga
County, and includes details concerning the precincts having the greatest number of voters per machine.
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Prepared Statement of the Honorable J. Kenneth Blackwell

utilization of the machines was 70.5 votes per machine countywide.

The number of voters per machine in the City of Cleveland was actually lower than
average than in the outlying suburbs (64 voters per machine in the City of Cleveland and
74 voters per machine in the outlying suburbs). The highest number of voters per

machine in Cuyahoga County was 173 voters per machine.

The long lines in parts of Columbus that got so much attention were caused by a
combination of unprecedented population growth in the City of Columbus and
unprecedented voter turnout. Even those problems did not stop the Franklin County
Democratic Party from taking control of the Board of County Commissioners for the
first time in twenty years.® Late registrations by students in the Kenyon College precinct
after the Knox County machines were allocated and programmed caused the long lines

there.®

It pays to be proactive and to use all available technologies to ensure that voters
will know where and how to vote. From October 27-October 29, 2004, 1 arranged for
an unprecedented, and to my knowledge, unique effort to ensure that Ohioans knew
where and how to vote in the 2004 elections. Using a recorded, interactive phone survey,
T called 953,641 urban households. Tasked whether the person who answered knew
where there were supposed to vote. Depending on their answers, I gave them
information about where get the information they needed. (The script is attached as an
exhibit to this testimony.) The call ended with the following message:

AS YOUR SECRETARY OF STATE, | WANT TO ENCOURAGE ALL REGISTERED

VOTERS TO GO TO THEIR CORRECT VOTING LOCATION ON NOVEMBER 2ND

AND VOTE. HELP ME MAKE YOUR VOTE COUNT BY GOING TO YOUR CORRECT

VOTING LOCATION. MAKE YOUR VOTE COUNT, OHIO. THIS IS KEN
BLACKWELL. THANK YOU FOR YOUR TIME. GOODBYE.

° Editorial. A Fair — but Improvable — Elcction”, Ca/l & Post (Newspapers of Ohio). Thursday . December 2, 2004,

9 See discussion at footnote 9 on pages 7-8 below.
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a. Because most concerns that voters might not know their correct precinct are
focused on Ohio’s large, urban areas, we specifically targeted the following cities

in this urban outreach effort:

Akron 75,840 homes called
Cleveland 186,042 homes called
Columbus 204,823 homes called
Cincinnati 221,390 homes called
Dayton 134,971 homes called
Toledo 82,213 homes called
Youngstown 48362 homes called
Statewide 953,641 homes called

b. The response rates were significant and coverage far surpassed anything we
could have accomplished with standard PSAs. Please consider the following.

Persons who: Message will reach:
Watch 1- minute of V'V in the tageted market in a dgy.  12% of all homes that have televisions or 10%
of the entire targeted market’s population.

Listen to 1-minde of ihe mosi poprlar vadio statzon in 5.4% of all those that listen to radio that day or

the Largeled markel. 3% of the entre targeted market’s population
Reaad one aritle in the tarveted markel’s largest 6% of all the people who live in the targeted
newspaper. market or 4% of the entire targeted market’s

population

c. Now, please consider the personalized response rates our survey produced:

City Number of homes answering P ge of all homes d

Akron. ... 15,714-homes ered one or more This 1s 20.72% of all homes targeted.
questions with a “Yes” or “No™ response.

Cleveland....... 35,372-homes answered one or more “I'his 15 19.01% of all homes targeted.
questions with a “Yes” or “No” response.

Columbus. 36,448-homes answered one or more This 15 17.79% of all homes targeted.
questions with 2 “Yes” or “No” response.

Cincinnati...... 43,771-homes answered one or more “I'his is 19.77% of all homes targeted.
questions with 4 “Yes” or “No” response.

Dayton.......... 29,720-homes answered onc or more “T'his 15 22.02% of all homes targeted.
questions with a “Yes” or “No” response.

Toledo.......... 16,761-homes answered one or more This 13 20.39% of all homes targeted.
questions with a “Yes” or “No” response.

Youngstown.... 11,918-homes answered one or more “T'his is 24.64% of all homes targered.

questions with 2 “Yes” or “No” response.

3. Provisional voting works! Ohio requires voters to vote in the precinct in which they are

registered. Those who were unsure about their registration or who had moved used
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Prepared Statement of the Honorable J. Kenneth Blackwell

provisional ballots. According to filectionline.org’s April 2005 Briefing Paper: Solution
or Problem? Provisional Ballots in 2004, the national average for counting
(“converting”) provisional ballots into votes was 68%:

Alaska had the highest percentage of provisional ballots cast with 97 percent and
five other states counted more than three-quarters of their provisional ballots —
Orcgm} (85%), Washington (80%), Ncbraska (78%), Ohio (78%), and Colorado
(76%).

Though election experts warn against trying to compare state-by-state percentages, it
seems clear to me that provisional ballot requirements are not only fair and easily
administered they are not nearly as confusing to voters as some have argued. Ohioans

have been using provisional ballots since 1990. We know they work.

Consider adopting “no-fault” absentee ballots. One good way to avoid long lines at
the polls on election days is to institute “no-fault” absentee balloting. Allowing a voter to
cast an absentee ballot without having to justify his or her reasons for doing so is good
policy. T was able to convince the Ohio Legislature to adopt no-fault absentee balloting,
which began statewide with the 2006 May primary. This is one good way to increase
voter turnout while taking much stress off busy local election officials. It is also a way

for voters wary of electronic voting machines to use a paper ballot!

Pay attention to what the lawyers are doing! Secretaries of State are responsible for
ensuring the integrity and uniformity of statewide voting procedures, and lawsuits by
“watchdog” groups are now an integral part of the process by which elections are

administered.

All persons having an interest in the integrity and uniformity of elections should
therefore pay very close attention to the relief’ demanded in lawsuits against elections
officials. Tn 2004, the secretary of state’s office litigated forty (40) cases in the months
before Election Day and several while the election was going on. None of the issues
involved in these cases was particularly “novel,” or unanticipated. Those involving
challenges to state laws or voting equipment could have been litigated during the four-

year hiatus between elections. Those that involve administrative details (like the size

7 Electionline.org. Bricling Paper: Solution or Problem? Provisional Ballots in 2004, April 2003 at pp. 11 (Tablc 2)
and p. 7 (discussion).
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140 and weight of paper or the burden of filing papers in a specific location, discussed

141 below) are both expensive and burdensome.

142 The point I am making here is that state election officials, not judges, are supposed to
143 administer elections. We have the resources, the staff, and the control to ensure that rules
144 and procedures are uniform throughout the state. A good example is the controversy
145 over the paper size and weight allowed for voter registration forms. Iinherited those
146 rules from my predecessor as Ohio’s secretary of state. They were based on years of
147 experience with the Post Office, which believed that lighter, smaller forms would be
148 shredded by automated, postal sorting equipment. When we learned that groups running
149 voter registration drives were going to drop oft the forms at local boards of election, we
150 changed the rules. The goal in both cases was to ensure that properly-attested voter

151 registration forms get to the board of elections. When technologies change, so do the
152 times. Rules should change too.

153 6. The most effective form of “voter suppression” results from unfounded attacks on
154 the integrity of those who administer elections®. A vibrant, pluralistic, and

155 participatory democracy depends on trust. Voters who have a stake in the outcome of an
156 election will go to the polls and make themselves heard when they are confident that
157 their friends and neighbors who staff the polls and tally the ballots will process them
158 fairly with reliable, state-of-the-art voting technology.

159 Ohioans trusted the system in 2004 — and it worked for them! Turnout in the African-
160 American community and among young people was record-breaking around the state®.

8 See A Fair — but Improvable — Election™. Call & Post (Newspapers of Ohio). Thursday, December 2. 2004:
Certainty we can make the process better. But let's not throw out the baby with the bath water. Creating «
cynicism among African Americans that their votes somehow did not count because the ultimate resulf was
1ot in the favor of the national Democrats is not the best way to create confidence among Black voters  or
to ensure that voler turnout and interest among Africon Americans remains high. (emphasis added)

Call & Post (Newspapers of Ohio), Thursday. December

9 See, e.g., Editorial, “A Fair — but Improvable - Electio
2.2004:

But even as we fight to improve the voting process. we should not underestimate the immpact that
enfranchised African-American voters had in this election. Black voters caine out in near-record numbers,
and were responsible for a major shift in Franklin County govemment, including the clection of a
Denocrat-controlled Board of County Commissioners for the first time in 20 years. (emphasis added)

The same problem occurred in Knox County, the home of Kenyon College and Mount Vernon Navatene University.
According to the Cleveland Plain Dealer
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Prepared Statement of the Honorable J. Kenneth Blackwell

Tn most cases, the technology served them well, but in some cases local officials, basing
their judgments on data from the 2000 election, did not anticipate the record turnout.

Long lines were the result'”.

7. Technology is only one part of the solution. Technology is important, but so is the
considered judgment of people whom the states entrust with the responsibility to run
elections. Those who study voting technology know that paper ballots are the most
reliable. We also know what technologies are most reliable: Precinct Count Optical
Scanners (PCOS).

This is why I directed in January 2005 that Ohio should use its HAVA funds to buy and
install PCOS systems s in all of Ohio’s 88 counties'". Voting machine manufacturers and

a state judge did not like that.

8. Follow the money! Congress and the states have spent billions of dollars to “improve”
voting equipment function and reliability. We need to ensure that the money actually
buys “real” improvements. | chose PCOS machines for Ohio because they are reliable
and time-tested. They provide a voter-verifiable, paper audit trail (VVPAT). PCOS
machines are comparatively inexpensive, and completely avoid all of the reliability
concerns associated with either electronic (DRE) machines or the ballot security issues

associated with central-count optical scan (CCOS) machines.

Unfortunately, T was overruled by a state judge who acted at the behest of voting
machine vendors who wanted to sell other equipment and some county boards of’

elections who wanted to exercise their pre-HAVA local options to select equipment and

A late registration drive at Kenyon meant many names were added in the two weeks before Election Day.
aller voling machines had been assigned and programmed. Election workers had no way of predicting that
the Kenyon preeinet would have onc of the highest tumouts in the county — almost 73 percent — said Rila
Yarman, deputy director of the Knox County Board of Elections and a Democrat.

Bill Lubinger, “Untangling the voting controversics,” Cleveland Plain Dealer, Sunday, January 9, 2005,
' See Bill Lubinger, “Untangling the voting controversies”, Cleveland Plain Dealer, Sunday, Jamuary 9, 2005.

" Ohio Secrelary of State, Directive 2003-01 (January 2003), available online at:
Upload/clections/directives/2003/He 12df and attached; Dircctive 2005-0 5).
at: bty wwy.sos.staie, ohusy SO pload/zlections/dirsctiz 003Di2005-07. prdf and attached.
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choose their vendors™. Tt simply did not matter to the judge that the machines were
neither fully tested nor certified, or that the VVPATSs were only in the pre-production
testing phase. Nor did it matter that the now widely-reviled, touch-screen systems 1 had
rejected in favor of PCOS machines were already being questioned in the press by

voting rights groups. At least to some extent, local control prevailed™.

In sum, I did my job on the technology and reliability issues. Thankfully, whatever story

there is to tell about Ohio’s current voting technology does not involve me!

CONCLUSION
T hope that these remarks have given the Committee the benefit of my experience as Ohio’s
Chief Elections Officer. Election administration is not for the faint-of-heart or the thin-skinned.

Tt is an important job on which the tuture of our American democracy depends.

Thank you, Mr. Chairman. T will be pleased to answer questions. T have attached a number

of additional documents for the record, and ask that they be admitted at this time.

"2 See, e.g., Flection Systems & Software, Inc. v. .J. Kenneth Blackwell, Ohio Secretary of State, Case No. 03-CVH-
004855 (Conunon Pleas. Franklin County. Ohio); Harf Intercivic, Inc. v. Ohio Secretary of State, Case No. 2005-
06651 (Ohio Court of Clains). The Franklin County Board of Elcctions also sued, asscrting its right to sclect the
voting equipment of its choice. For a swnmary of the procedural aspects of the litigation with Elections Systems &
Software, Inc. (ES&S) and Hart Intercivic (Hart) over the certification of DRE machines and their VVPATS. see
State ex rel. Blackwell v. Craviford, 106 Ohio SL.3d 447, 835 N.E.2d 1232 (2005) (per curiam opinion, O"Connell,
J., dissenting). The Chief Justice of Ohio later disqualified the trial judge in the ES&S case because

The judge was not satisfied ... wilth this court’s decision denying Blackwell's requested writ. He has
instcad-wilh vitriolic language-taken the alfirmative siep of asking this court to imposc financial sanctions
against Blackwell's attorneys, describing their arguinents as baseless and frivolous. Judge Crawford's quest
to see that Blackwell's attorneys are punished financially for pursuing the prohibition case in this court
would be apt (o cause the reasonable and uninvolved observer to question the judge's ability (o preside
fairly and impartially over further trial proceedings involving defendant Blackwell.

In re Disqualification of Crawford, 110 Ohio St3d 1223, 850 N.E.2d 724 (per Moyer, C.J.)

1 did prevail in the Ohio Legislature on the maximum permissible ratio of volers per clectronic voling machine
(175:1). See footuote 3 above.
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Mr. NADLER. Thank you.

Our second witness is Dan Tokaji. Dan Tokaji is the associate
professor of law and the associate director of election law at the
Ohio State University’s Moritz College of Law. His recent publica-
tions include, “Early Returns on Election Reform: Discretion, Dis-
enfranchisement, and the Help America Vote Act,” which examines
litigation surrounding the 2004 election; and “The Paperless Chase:
Electronic Voting and Democratic Values,” which analyses the legal
issues arising out of the transition from paper-based electronic vot-
ing technology.

Prior to arriving at the Moritz College of Law, Professor Tokaji
was a staff attorney with the ACLU Foundation of Southern Cali-
fornia. He has appeared before several Federal and State courts,
including the California Supreme Court and the United States
Court of Appeals for the Sixth and Ninth Circuit.

Mr. Tokaji.

TESTIMONY OF DANIEL P. TOKAJI, ASSOCIATE PROFESSOR OF
LAW AND ASSOCIATE DIRECTOR, ELECTION LAW, THE OHIO
STATE UNIVERSITY, MICHAEL E. MORITZ COLLEGE OF LAW

Mr. ToraJi. Thank you, Mr. Chairman, and Members of the
Committee.

My remarks today will focus on election administration problems
that arose in the course of the 2004 election, particularly in Ohio.
I also want to draw some broader lessons from the experience of
my State of Ohio and other States in 2004 and subsequent years.

I'll refer the Members of the Committee to my written testimony
for more expansive thoughts on what needs to be done in the forth-
coming election season to make sure that everyone’s right to vote
is protected, including the steps that the United States Department
of Justice ought to be taking but hasn’t for the most part taken
during the current Administration.

First, Ohio’s experience in 2004. On the morning of November
3rd, 2004, President Bush lead Senator John Kerry by approxi-
mately 136,000 votes out of 5.6 million cast in Ohio, the decisive
State. This margin was sufficient to overcome any legal challenges
that might have arisen from provisional ballots that were un-
counted, ambiguously marked ballots and long lines that undoubt-
edly kept some citizens from voting.

Had the margin been closer in Ohio, however, we almost cer-
tainly would have seen a replay of the battles that culminated in
Bush vs. Gore. With the Buckeye State rather than the Sunshine
State as the backdrop, Mr. Blackwell playing the role of former
Secretary of State of Florida Katherine Harris and provisional bal-
lots replacing or supplementing punch card ballots as the dominant
prop.

Despite the fact that there was no post election meltdown in
2004, there is no doubt that there was and that there remains sig-
nificant room for improvement in the functioning of our election
system. And it is clear that State and local officials in Ohio and
elsewhere could have done a better job at implementing the re-
quirements of State and Federal law.

I've talked about seven areas in which there were significant
problems in Ohio in my written testimony today. I discuss that in
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greater detail in my law review article that I've asked be supple-
mented to my testimony.

Let me just focus on a few of those in the time that I have left.
First, voting technology. Ohio was still using punch card ballots in
the 2004 election. That probably cost about 44,000 to 77,000 votes
throughout the State.

Second, voter registration. There was a great deal of controversy
over Secretary of State Blackwell’s directive that voter registra-
tions only be accepted if they were on 80 pound, that’s heavy stock,
paperweight. That directive was ultimately reversed under pres-
sure.

Provisional ballots. This was a huge issue in 2004. I expect it is
going to be a significant issue in 2008 again. One of the big con-
troversies was so-called wrong precinct provisional ballots; that is
provisional ballots cast in the wrong precinct. Secretary of State
Blackwell issued a directive on this that was, for the most part,
upheld in the courts.

There were also significant issues having to do with challenges
to voter eligibility. A Federal District Court in Ohio issued an order
against Secretary Blackwell and other election officials restraining
pre-election challenges. There were also four different cases chal-
lenging election day challenges. Four courts issued orders. All of
those however were ultimately stayed as late as election day.

Finally, what lessons can we draw on this? I set forth four in my
written testimony. I'm going to just describe them very briefly here
given the time.

First, there is a need for clear and transparent rules issued well
in advance of the election. One of the big problems that we had in
Ohio in 2004 were that there were a lot of directives being issued
by the Secretary of State’s Office within weeks or, in some cases,
even days of the election that contributed to an atmosphere of con-
fusion, not only among voters and voting rights groups but also
among local election officials.

Second, partisanship in election administration remains a serious
problem. Here I want to go beyond individual personalities. My
goal today is not to demonize Secretary of State Blackwell or any
other election official but to focus on an institutional problem. We
have a situation in most States in which the chief election official
is elected as a partisan official. It is not just that the umpire has
a stake in the game; the umpire is actually a player for one of the
teams. And as long as we have this situation in our States, we're
going to continue to have accusations of partisanship leveled
against chief election officials and election officials generally,
Democratic or Republican.

Third, litigation can play an essential role in protecting voters
rights and promoting sound election administration, including
equality, and I think that was certainly true in the lawsuits that
were brought against Secretary Blackwell in Ohio and lawsuits
brought in other States. They did, in fact, have a significant effect
in protecting voters rights, as I explain in greater detail in my
written testimony and in my law review article.

Fourth, election reform remains a work in progress. I would urge
that we make our decisions in the future election reform not based
on rhetoric or the latest media story but on sound data and re-
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search. And I fear that our election reform agendas have too often
been informed by exaggerated, sometimes hyperbolic claims of
fraud. That’s true on both the left and on the right. On the left,
it has often been accusations of stolen elections, rigged elections,
sometimes voting machines. On the right, it has been exaggerated
allegations of voters cheating. In fact, if you look at Indiana, a
State that was mentioned earlier, in the Supreme Court’s opinion,
it notes that there was not a single documented instance in that
State of voter impersonation, of voters going to the polls pretending
to be someone they are not, the only problem that the voter identi-
fication law in that State would address.

I'll close my testimony there. I would be happy to take any fur-
ther questions that the Committee has.

[The prepared statement of Mr. Tokaji follows:]

PREPARED STATEMENT OF DANIEL P. TOKAJI

July 24, 2008 My name is Daniel Tokaji. I am an Associate Professor of Law at
The Ohio State University’s Moritz College of Law, and Associate Director of Elec-
tion Law @ Moritz, a group of legal scholars whose mission is to provide reliable,
nonpartisan analysis of election law matters.! In addition, I am a co-author of the
forthcoming edition of the casebook Election Law: Cases and Materials (4th ed.
2008). My research and scholarship focuses primarily on voting rights and election
administration. I am honored to appear before you today.

My remarks today will first address the election administration problems that
arose in the course of Ohio’s 2004 presidential election.2 I will then discuss some
broader lessons from Ohio’s experience in 2004 and subsequent years. I close with
some thoughts on the proper role for the U.S. Department of Justice in this election
season.

For reasons that I shall explain, there are reasons to be worried about how well
the election infrastructure of Ohio and other states will bear up to the pressure that
will undoubtedly be put upon it this year. Of particular concern are state voter reg-
istration systems and the procedures for provisional voting. If these procedures are
not functioning properly, many voters are at risk of not having their votes counted.
In addition, it is likely that voters in different counties or municipalities within a
state will receive inconsistent treatment, raising equal protection concerns. Reg-
istration and provisional voting problems also exacerbate the risk of post-election
litigation over the result, as occurred in Florida in 2000 and as nearly occurred in
Ohio in 2004. Finally, partisanship in the administration and enforcement of voting
rules—at the local, state, and federal level—continues to pose a significant threat
to the integrity of elections across the country.

OHIO’S EXPERIENCE IN 2004

On the morning of November 3, 2004, President George W. Bush led Senator John
Kerry by approximately 136,483 votes out of some 5.6 million cast in Ohio, the state
upon which the presidential race ultimately turned. This margin was sufficient to
overcome any legal challenges that might have arisen from uncounted provisional
votes, ambiguously marked punch card ballots, and lengthy lines that may have dis-
couraged many citizens from voting. But had President Bush’s morning-after lead
been a quarter or perhaps even half what it was, a replay of the legal battles that
culminated in Bush v. Gore—with the Buckeye State rather than the Sunshine
State as the backdrop, Ken Blackwell playing the role of Katherine Harris, and pro-
visional ballots replacing punch-card ballots as the dominant props—would probably
have ensued.

Despite the fact that there was no post-election meltdown in 2004, there remains
significant room for improvement in the functioning of our election system. It is
clear that state election officials, in Ohio and elsewhere, could have done a much
better job at implementing the requirements of federal and state law. The issues

1My affiliations with the University, the College of Law, and Election Law @ Moritz are pro-
vided solely for purposes of identification. This testimony is offered solely on my own behalf.

2] have attached a copy of my article “Early Returns on Election Law: Discretion, Disenfran-
chisement, and the Help America Vote Act,” 73 Geo. Wash. L. Rev. 1206 (2005), which discusses
these issues at greater length than does this testimony.
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that generated controversy and litigation during the 2004 election cycle included
voting technology, voter registration, provisional voting, voter identification, chal-
lenges to voter eligibility, and long lines at the polling place. I will discuss each of
these trouble spots in turn.3

Voting Technology. Studies conducted in the wake of the 2000 election dem-
onstrated significant problems in the machinery used to cast votes.* By 2004, many
states had made the transition to new technology which reduces the rate of votes
lost due to overvotes and undervotes. There is evidence showing that approximately
1,000,000 votes were saved nationwide in 2004, due to the transition to better tech-
nology and better procedures.> Unfortunately, Ohio was not among those states. Ap-
proximately 72% of Ohio’s voters continued to use the very same type of punch card
voting equipment that Florida had used in 2000. My estimate is that between
44,000 and 67,000 Ohioans who voted in November 2004 did not have their votes
counted due to the use of unreliable voting equipment. These are votes that would
have been counted, if better equipment had been in place.

The good news is that Ohio has since replaced its equipment with newer tech-
nology that gives voters notice and the opportunity to correct errors, and thus re-
duces lost votes. The bad news is that Ohio has had difficulties with some of its
new voting technology. The state’s largest county, Cuyahoga, which encompasses the
Cleveland era, will be moving to a precinct-count optical scan system in November’s
election. This will be the fourth system it has used since the 2004 election. It is wor-
risome, to say the least, that such a large and important county has had such dif-
ficulty in making the transition to new technology and that it will be using a new
system for the first time in this critical election.

Voter Registration. In the weeks leading up to November 2, 2004, several issues
arose relating to the handling of registration forms. Among the issues was what to
do with registration forms in which boxes had been left unchecked, or in which cer-
tain identifying information had been omitted. But the most intense controversy
concerned Secretary of State Ken Blackwell’s September 2004 directive requiring
that Ohio registration forms be printed on “white, uncoated paper of not less than
80 Ib. text weight” (i.e., the heavy stock paper). Under this directive, forms on lesser
paper weight were to be considered mere applications for a registration form, rather
than a valid voter registration.

Although the Help America Vote Act of 2002 (“HAVA”) is silent on the question
of the paper-weight of registration forms, voting rights advocates argued that the
directive violated the federal law, which requires that “[nlo person acting under
color of law” may deny a person the right to vote “because of an error or omission
on any . . . paper relating to any . . . registration . . . if such error or omission
is not material in determining whether such individual is qualified under State law
to vote in such election.”® Some local election officials stated their intent to accept
registration forms regardless of the paper weight on which they were printed, de-
spite Blackwell’s directive. In the face of these objections, Secretary Blackwell’s of-
fice backed down and, in late September, announced that registration forms on ordi-
nary-weight paper should still be processed.

Provisional Voting. The implementation of provisional voting was arguably the
story of the 2004 election. Title IIT of HAVA requires provisional ballots to for those
eligible voters who, due to administrative error or for some other reason, appear at
the polls on election day to find their names not on the official registration list.

Ohio saw significant controversy over provisional voting in 2004. The issue that
garnered the most attention is whether provisional ballots may be cast or counted
if the voter appears in the “wrong precinct.” In several states, this issue resulted
in litigation. In Ohio, Secretary of State Blackwell issued a directive in September
2004, providing that voters would not be issued a provisional ballot, unless the
pollworkers were able to confirm that the voter was eligible to vote at the precinct
at which he or she appeared. A federal district court issued an injunction against
this order, on the ground that Secretary of State Blackwell’s directive failed to com-
ply with the requirements of HAVA. This injunction was affirmed in part and re-
versed in part on appeal. The Sixth Circuit upheld the district court’s order, insofar
as it found that the Secretary of State had not fully complied with HAVA by requir-
ing pollworkers to determine “on the spot” whether a voter resided within the pre-

3 Documentation for the information set forth below, including references to cases and other
relevant materials, may be found in my article “Early Returns on Election Reform,” 73 Geo.
Wash. L. Rev. at 1220-39.

4For a summary of this research, see Daniel Tokaji, “The Paperless Chase: Electronic Voting
and Democratic Values,” 73 Fordham L. Rev. 1711, 1754-68 (2005).

5Charles Stewart III, “Residual Vote in the 2004 Election,” 5 Election L.J. 158 (2006).

642 U.S.C. §1971(a)(2).
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cinct and by denying those not determined to reside within the precinct a provi-
sional ballot altogether. But the Sixth Circuit concluded that HAVA did not require
provisional ballots to be counted if cast in the wrong precinct.?

Although the “wrong precinct” issue received the most attention, it was one of a
number of issues surrounding provisional voting that emerged in 2004. Among the
others was the question of whether voters should be allowed to cast a provisional
ballot, if they had requested but had not received or voted absentee ballots. This
also led to litigation, with a federal court in Lucas County ordering that these voters
must be given provisional ballots (White v. Blackwell). There was also litigation over
the standards used to count provisional ballots. On Election Day 2004, a lawsuit
was filed challenging the lack of clear standards for determining which provisional
ballots should be counted. This case relied on Bush v. Gore, for the proposition that
a state must set clear voting rules in advance of an election, to avoid unequal treat-
ment of voters from county to county. The case (Schering v. Blackwell) was ulti-
mately dismissed after it became clear that it would not affect the result of the 2004
election. It is quite possible, however, that the issue of unclear standards for count-
ing provisional ballots could arise again in future elections.

Voter identification. Related to the controversy over provisional voting were issues
regarding voter identification. HAVA includes a requirement that first-time voters
who registered by mail show some type of identification. That may include a photo
ID or another document (like a utility bill, bank statement or government docu-
ment) with the voter’s name and address. There are at least two ambiguities in the
law, however, that emerged in 2004. The first is precisely what sort of documents
qualify. The second is what happens to voters if they do not present the required
ID when they appear at the polls. In 2004, Secretary Blackwell issued a directive
that provisional ballots would be counted only if voters produced the required infor-
mation by the time the polls closed. That directive was challenged in court by the
League of Women Voters and other groups. In response, the Secretary of State soft-
ened his position, stating that provisional ballots of those lacking ID would be
counted if voters either presented documentary proof of identity or provided their
driver’s license or last four digits of their social security number by the end of the
voting day. Challenges to Voter Eligibility. Another major issue that emerged in the
weeks preceding the 2004 general election was the challenge process for questioning
voter eligibility. Many people, particularly in communities of color, saw these chal-
lenges as part of a concerted strategy of voter intimidation. Some were also con-
cerned that these challenges would be used to tie up polling places, particularly in
heavily populated urban areas.

In Ohio, civil rights advocates and the Democratic Party went to court to chal-
lenge the challenges. A federal district court issued an injunction barring pre-elec-
tion challenges of some 23,000 voters. In addition, there were four separate lawsuits
concerning election-day challenges to voter eligibility. These cases produced a diz-
zying series of court orders and appellate proceedings, leading up to and even ex-
tending into election day. Four different trial judges issued orders limiting the chal-
lenges, yet each of these court orders was reversed on appeal—one of them on the
afternoon of November 2, election day.

There was an undeniably partisan dimension to much of the disagreement over
challenges to voter eligibility, with Republicans asserting the need to prevent voter
fraud and Democrats generally urging limitations on challengers to ensure access.
While it is clearly important to discourage fraud, it is also important to clearly
specify the standards and procedures for making challenges, to ensure an orderly
process that will not tie up polling places or consume the time of already overbur-
dened local election officials.

Long Lines at the Polling Place. Many Ohio voters waited for hours on or before
November 2, 2004 in order to exercise their right to vote. The problems appear to
have been particularly acute in some urban precincts in Franklin County, where
voters reported waiting for up to four or five hours. And at one polling place near
Kenyon College in Knox County, Ohio, voters reportedly waited as long as ten
hours. These lines posed a special difficulty for working people who could not be
away from their jobs for that long, and for parents of younger children. It will prob-
ably never be known how many people were discouraged from voting, either because
they arrived at the polling place to find lines stretching around the block or because
they heard about how bad the lines were and thus never went to the polls in the
first place.

On election day in 2004, a lawsuit was brought on behalf of voters in Franklin
and Knox counties seeking relief from the long lines (Ohio Democratic Party v.
Blackwell). That evening, a federal district judge issued a temporary restraining

7Sandusky County Democratic Party v. Blackwell, 387 F.3d 565 (6th Cir. 2004).
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order requiring that voters waiting in line be provided with “paper ballots or an-
other mechanism to provide an adequate opportunity to vote,” and directing that
polls be kept open waiting in line. Despite the requirement to provide paper ballots
to voters waiting in line, some voters in these counties waited in line for several
hours after the polls closed before casting their vote.

Will we see long lines again in 2008? It is hard to know for sure. There is reason
to hope that the purchase of new voting systems will reduce some of the lines that
existed in 2004. On the other hand, this is likely to be a very high turnout election,
with much stress placed upon our polling places. This is especially worrisome, given
the desperate need for more able poll workers, particularly in larger urban jurisdic-
tions.

LESSONS FROM THE 2004 ELECTION.

Let me now move to four overriding lessons that can be taken from the 2004 elec-
tion.

First, there is a need for clear and transparent rules to ensure equal treatment of
voters. Truly speaking, we have not a single election system in this country nor even
50, but thousands—consisting of all the local entities with responsibility for the con-
duct of elections. Perhaps the most important lesson to emerge from both the 2000
and 2004 elections is the need for each state to provide specific and uniform guid-
ance to its local jurisdictions, to ensure some semblance of consistency among coun-
ties. Seven justices of the Supreme Court expressed the need for such clear rules
in the Bush v. Gore decision, as it relates to the conduct of manual recounts. Re-
gardless of how broadly one reads the holding of this case, clear rules articulated
in advance of an election are desirable as a way of promoting consistent and equal
treatment of voters, not only for recounts but also for other election administration
practices.

In the area of provisional voting, for example, there ought to be consistent proce-
dures and standards for determining voter eligibility across the state. It does not
appear that this occurred in 2004. While 77.9% of provisional ballots were counted
overall, the percentage of provisional votes counted varied dramatically among Ohio
counties, from a low of 60.5% to a high of 98.5%. Such discrepancies in the percent-
age of provisional ballots counted tend to support an equal protection claim under
Bush v. Gore, by suggesting that there is an unconstitutional lack of uniformity
among counties

It is equally vital that the rules governing the administration of elections be
transparent. Transparency was an area in which the Ohio Secretary of State’s office
was sorely lacking in 2004. It did not even post its directives to the counties gov-
erning the administration of elections on its website, even though these directives
are obviously matters of public interest. In the controversy over whether voters who
had requested an absentee ballot should be allowed to vote provisionally, the Sec-
retary of State’s office guidance came in the form of a private email just days before
the election. And in some cases, such as the standards for counting provisional
votes, it was not until shortly before the election that the directive was actually
made public. This can only lend the appearance that the election is being run ac-
cording to secret (or at least semi-secret) rules. It is absolutely vital that the rules
of the game be made public and be made available to all citizens well in advance
of elections. Fortunately, in Ohio at least, the Secretary of State’s office has gotten
much better in making directives and other official guidance public, with that infor-
mation available on its public website.

Second, partisanship in election administration remains a serious problem. One of
the peculiarities of the American election system is that officials elected on a par-
tisan basis are given responsibility for running elections. In most states, the chief
election official—typically the Secretary of State—is elected through a partisan proc-
ess. In other states, the chief election officials is appointed by someone who is elect-
ed as a representative of his or her party.8 So too, local officials are elected in
roughly two-thirds of American jurisdictions, and party-affiliated officials run elec-
tions in almost half the jurisdictions in this country.® The partisanship of election
administrators became a major issue in Florida’s 2000 election and in Ohio’s 2004
election. Although the chief election officials of both these states happen to be Re-
publican, there have also been accusations of partisanship on the part of Democratic

8Richard L. Hasen, “Beyond the Margin of Litigation: Reforming U.S. Election Administration
to Avoid Electoral Meltdown,” 62 Wash. & Lee L. Rev. 937, 976 (2005).

9David C. Kimball et al., “Helping America Vote? Election Administration, Partisanship, and
Provisional Voting in the 2004 Election,” 5 Election L.J. 447, 453 (2006).
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chief election officials—including Ohio, which elected a Democratic Secretary of
State in 2006.

It is vitally important that we move beyond personalities, and recognize that par-
tisanship in the administration of elections is an institutional problem that will re-
quire an institutional solution. One good example is the State of Wisconsin. Instead
of having its elections run by a Secretary of State elected in on partisan basis, the
Wisconsin’s elections are run by a Government Accountability Board (GAB) which
is chosen in a manner that ensure bipartisan consensus. This provides the public
with greater assurance that its decisions will be made fairly, without regard for par-
tisan consequences. Until other states adopt comparable institutional changes, accu-
sations of partisanship are likely to dog election administrators of both major polit-
ical parties.

Third, litigation can play an essential role in protecting voters’ rights and pro-
moting sound administration. There is often a tendency to bemoan the increase in
election-related lawsuits that we have seen in recent years. And to be sure, it would
be undesirable for every disagreement over the procedures followed in an election
to wind up in court. At the same time, it cannot be denied that the courts—and par-
ticularly the federal courts—have an essential role to play in the functioning of our
election system. While judges are not entirely free of ideological or even partisan
biases, the federal judiciary is more insulated from partisan politics than the execu-
tive and legislative branches of government. This provides them with an independ-
ence that is absolutely vital in adjudicating election disputes, particularly those
which arise under the Equal Protection Clause or other provisions of the Constitu-
tion. Even when federal courts decline to issue relief, as was the case in Ohio’s 2004
disputes involving “wrong precinct” provisional ballots, litigation can play an essen-
tial role in clarifying the rules of the game.

Relatedly, it is desirable for cases challenging the procedures for voting to be
brought and resolved as far in advance of the election as possible. Pre-election litiga-
tion (like we saw in 2004) is vastly preferable to post-election litigation (like we saw
in 2000). Whenever possible, it is better to identify problems and resolve disagree-
ments before Election Day, rather than cleaning up the mess afterwards.

Fourth, election reform remains a work in progress. If the 2004 election should
teach us anything, it is that election reform is a process, not a destination. That
process is not complete. States have now made the transition to new technology, im-
plemented provisional ballots, and created state registration databases as required
by HAVA. There are still serious issues, however, with how well these reforms are
working.

One of the most frustrating aspects of election administration is the difficulty in
obtaining reliable data, that will allow researchers to make sound comparisons
across states and among local government entities. Another problem is the per-
sistent shortage of resources, under which the local election officials responsible for
running elections labor. There is a need for ongoing federal funding for federal elec-
tions. In return, the federal government should demand reliable information from
state and local entities, so that their performance can accurately be evaluated.1©

THE ROLE OF THE DEPARTMENT OF JUSTICE

I close with some thoughts on the appropriate role of the Department of Justice
in this election season. There is no doubt that the United States Department of Jus-
tice (DOJ) has a vital role to play in ensuring that the fundamental right to vote
is protected. There will inevitably be disagreements over how best to serve this over-
arching objective. But whatever these differences, we should be able to agree that
an integral part of DOJ’s historic mission is to ensure that all eligible voters are
permitted to exercise their right to vote on equal terms with other citizens. It is es-
pecially important that DOJ ensure that no eligible voters are denied the right to
full and fair participation in elections based on their race, ethnicity, poverty, lan-
guage proficiency, or disability.

While there are many ways in which the Department can and should act to pro-
tect the right to vote, one of the most important areas of voting rights activity in
this year’s election is likely to be procedures that state and local jurisdictions follow
in registering voters and in maintaining voting rolls. The importance of this area
is the result of several factors, including the requirements of the Help America Vote
Act of 2002 (HAVA), evidence that jurisdictions are not fully complying with the re-

10Thad Hall and I set forth this proposal in greater detail in “Money for Data: Funding the
Oldest Unfunded Mandate,” available at http://moritzlaw.osu.edu/blogs/tokaji/
2007 06 01 equalvote archive.html.
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quirements of the National Voter Registration Act of 1993 (NVRA), and state laws
that have been enacted in recent years that change registration procedures.

Although voter registration is mostly a state and local matter, there are some im-
portant federal legal requirements in place, that are designed to ensure that all eli-
gible voters have a fair opportunity to participate in elections. A cornerstone of
these requirements is the NVRA, which requires that voter registration for federal
elections be made available at state motor vehicle agencies, as well as state offices
providing public assistance services and services to people with disabilities.!? DOJ
is empowered to bring civil actions in federal court to enforce the NVRA’s require-
ments.

Unfortunately, there is evidence of noncompliance with the NVRA’s requirements.
A recent report found that the number of voter registration applications from public
assistance agencies in 2005-06 was a small fraction of what it had been 10 years
earlier—despite the fact that roughly 40% of voting-age citizens from low-income
households remain unregistered.12 Survey evidence also indicates that registration
opportunities are not being made available as required by the NVRA.13 Just last
week, a federal court in Missouri issued an order requiring that state to comply
with the requirement that public assistance agencies provide opportunities for reg-
istration.14

Put simply, a disproportionate number of poor Americans are not being registered
as reuqired by federla law. Unfortunately, this is an area in which DOJ has done
a poor job during the current administration. It has done relatively little to make
sure that states are making registration opportunities available as federal law re-
quires.'®> Nonprofit advocacy organizations, which lack the investigation and en-
forcement resources of the federal government, have been left to pick up the slack.

Another priority is to ensure that voters names are not wrongly removed or omit-
ted from state registration lists. This is not merely a theoretical problem. The highly
regarded 2001 report of the Caltech/MIT Voting Technology Project found that this
was probably the greatest source of lost votes in the 2000 presidential election, with
1.5 to 3 million voters affected by registration errors—probably more than the num-
ber of people affected by antiquated voting equipment.!6 Despite all the changes in
the past few years, the accuracy of voter registration lists remains a problem. Evi-
dence for this lies in the relatively high number of provisional ballots in some
states, which are required if a voter appears at the polls and finds that his or her
name does not appear on the registration list. In my own state of Ohio, for example,
the percentage of voters casting provisional ballots actually increased between the
2004 and 2006 general elections.l?” Data from the Ohio Secretary of State’s office
show that the percentage of people voting provisionally was higher still in the 2008
primary.18

No eligible voter should be denied the right to vote and have that vote counted
due to a faulty registration list. This basic and undeniable principle is embodied in
both the NVRA and HAVA. The NVRA imposes important limitations on voters
being “purged” or otherwise having their names wrongly removed from the voting
rolls, including a restriction on the systematic removal of voters within 90 days of
a federal election.’® HAVA requires that every state have in place a computerized
“statewide voter registration list,” commonly referred to as a “statewide registration
database.” 20 The idea behind this list was to make voter registration lists more ac-
curate, thereby ensuring that eligible voters are not denied the right to vote due
to faulty lists while at the same time protecting the integrity of the registration
process. HAVA also includes requirements designed to ensure that voters names are

1142 U.S.C. §§ 1973gg-3, 1973gg-5.

12Douglas R. Hess & Scott Novakowski, Neglecting the National Voter Registration Act, 1995—
2007,dat 1 (2008).

13 I

14 ACORN v. Scott, Case No. 08-CV-4084-NKL, Memorandum and Order (July 15, 2008),
available at http://moritzlaw.osu.edu/electionlaw/litigation/documents/Scott-Order-7-15-08.pdf

15]d. at 13; see also U.S. Department of Justice, Civil Rights Division, Cases Raising Claims
Under the National Voter Registration Act, available at http://www.usdoj.gov/crt/voting/litigation/
recent__nvra.html#cibola.

16 Caltech/MIT Voting Technology Project, Voting: What Is, What Could Be 9 (2001)

17Steven F. Huefner, et al., From Registration to Recounts: The Election Ecosystems of Five
Midwestern States 32 (2007) (showing increase from 2.8% to 3.1% from 2004 to 2006).

18 Information released by the Secretary of State’s office shows that approximately 3.4% of
Ohioans cast provisional ballots (123,432 provisional ballots were issued, out of 3,603,523 total
ballots cast). Ohio Secretary of State, “Absentee and Provisional Ballot Report: March 4, 2008,”
available at  http:/www.sos.state.oh.us/SOS/elections/electResultsMain/2008ElectionResults/
absentProvRep ort03042008.aspx.

1942 U.S.C. § 1973gg-6.

2042 U.S.C. §15483.
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not wrongly removed from the rolls. Among its requirements relating to list mainte-
nance are that “only voters who are not registered or who are not eligible to vote”
be removed, and states have in place “[s]lafeguards to ensure that eligible voters are
not removed in error from the official list of eligible voters.” 21

Here again, there is reason for concern that the requirements of federal law are
not fully being complied with. One report, based on a survey of the states, found
that many states have adopted registration list practices that “create unwarranted
barriers to the franchise.”?2 One of the most serious problems is overly stringent
“matching” protocols, under which voters names are deleted if they do not perfectly
match information available in other databases (such as motor vehicle records). The
problem is that data-entry errors, such as misspellings or the inversion of first and
last names, can result in voters erroneously being removed from voting lists. Such
issues have already spurred lawsuits brought by private parties.23 Unfortunately,
the main thrust of DOJ’s enforcement efforts in the current administration, when
it comes to voter registration, has been on requiring states to remove purportedly
ineligible voters from the rolls. The problem is that overly aggressive purges can re-
sult in eligible voters being wrongly excluded.

A final topic of concern in this area pertains to state laws that impede the activi-
ties of groups engaged in voter registration efforts. While public agencies have an
important role to play in registering voters, much of the responsibility still lies with
non-governmental organizations like the League of Women Voters. This is some-
times referred to as “third-party registration” though I prefer and will use the term
“non-party registration,” since it involves activities undertaken by groups that are
not affiliated with political parties. In Florida and Ohio, private lawsuits have been
filed to challenge state laws restricting non-party registration efforts. In both cases,
federal courts issued orders enjoining those laws.24 This too is an area to watch in
2008, as it is quite possible that there will be similar laws enacted in 2008. On this
and other voter registration matters, it would be helpful for DOJ to stand up for
the rights of voters, as it has historically done, so that all eligible citizens may freely
register, vote, and have their votes counted.

Having discussed what I think DOJ should do, in the 2008 election cycle, let me
close with a few thoughts on what DOJ should not do. In the last few years, there
has been growing concern regarding the “politicization” of the Justice Department.
Many commentators, including a number of former DOJ employees, have alleged
that the Department’s actions—particularly in the area of voting rights—were driv-
en by partisan interests rather than the rights of voters.25 There have been numer-
ous media reports on personnel and litigation decisions reportedly influenced by par-
tisan politics, including dubious voter fraud prosecutions and retaliation against
U.S. Attorneys who failed to bring such prosecutions.26 I have been among those ex-
pressing concern about the role of partisan politics in DOJ’s actions, such as:

e An undue focus on pursuing allegations of voter fraud rather than expanding
access, most notoriously a prosecution brought just before the contested 2006
senatorial election in Missouri in violation of longstanding DOJ policy;

e The DOJ’s decision to file an amicus brief in a controversial 2004 case involv-
ing provisional voting, which included an argument that private citizens
should not be allowed to sue to protect their rights under HAVA;

2142 U.S.C. §15483(a)(2)(B)(ii) & (a)(4)(B) (emphasis added).

22 Justin Levitt, et al., Making the List: Database Matching and Verification Processes for
Voter Registration (2006).

23 See, e.g., Washington Association of Churches v. Reed, W.D. Wash., Case No. 2:06-cv-00726-
RSM. This case resulted in a stipulated final order which, along with other documents from the
case, is available at http:/moritzlaw.osu. edu/electlonlaw/htlgatlon/wac

24 See League of Women Voters of Florida v. Cobb, S.D. Fla., Case No 06 21265-CIV-JORDAN;
Project Vote v. Blackwell, N.D. Ohio, Case No.1:06-cv- 01628-KMO. Documents from both these
cases may be found at http //moritzlaw.osu. edw/electionlaw/litigation/index.php.

25 See, e.g., Joseph D. Rich, “Changing Tldes Exploring the Current State of Civil Rights En-
forcement within the Justice Department,” Testimony for the House Judiciary Committee,
March 22, 2007; Testimony of Dr. Toby Moore, Oversight Hearing on the Voting Rights Section
of the Civil Rights Division of the U.S. Department of Justice Before the Subcommittee on the
Constitution, Civil Rights and Civil Liberties, Committee of the Judiciary, U.S. House of Rep-
resentatives, October 30, 2007; Mark A. Posner “The Politicization of Justice Department Deci-
sionmaking ‘Under Section 5 of the Voting nghts Act: Is It a Problem and What Should Con-
gress Do?,” January 2006.

26 See, e.g., Jason McClure, “DOJ Probes Turn to Civil Rights Division,” Legal Times, June
4, 2007; Gregg Gordon, “Justice Department Actions Expected to Draw Congressional Scrutiny,”
McClatchy Newspapers, June 4, 2007; Dan Eggen & Amy Goldstein, “Voter-Fraud Complaints
by GOP Drove Dismissals,” Washington Post, May 14, 2007; Jeffrey Toobin, “Poll Position: Is
the Justice Department Poised to Stop Voting Fraud—or to Keep Voters from Voting?,” The New
Yorker, September 20, 2004.
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e An implausible “interpretation” of HAVA in 2005, which would have allowed
states to deny a provisional ballot to voters lacking identification, a position
from which the Department ultimately backed away; and

e The preclearance of Georgia’s exceptionally restrictive voter identification law
in 2005, contrary to the recommendation of career staff.2?

There can be no question that the DOJ’s reputation has been tarnished by the
revelations that have emerged in the past year or so. For this reason, it is vitally
important that, in the future, the Department be especially careful to avoid even
the appearance of partisanship in the discharge of its responsibilities. The focus of
the DOJ’s efforts should be on expanding access for all voters—including racial mi-
norities, language minorities, and people with disabilities—rather than on taking
actions that tends to chill registration and participation or that might be perceived
as advancing partisan interests.

Thank you for giving me the opportunity to testify before you.

Mr. NADLER. I thank the witness.

Our final witness in this panel is Cleta Mitchell. Cleta Mitchell
is a partner and member of the public affairs practice at Foley &
Lardner L.L.P. She litigates before the Federal Election Commis-
sion and similar Federal and State enforcement agencies. From
1976 to 1984, she served in the Oklahoma House of Representa-
tives and was Chairwoman of the House Appropriations and Budg-
et Committee. In 1991, Ms. Mitchell became director and general
counsel of the Term Limits Legal Institute in Washington, D.C.

Ms. Mitchell, you're recognized for 5 minutes.

TESTIMONY OF CLETA MITCHELL, ESQ., PARTNER,
FOLEY & LARDNER, LLP

Ms. MiTcHELL. Thank you, Mr. Chairman.

I am an attorney, as you said. I specialize in the area of political
law which I describe to people as the business and regulation of
politics, lobbying, public policy and elections. I've been involved in
law and politics for more than 30 years.

And it is a privilege, Mr. Chairman, for me to be here today to
discuss with the Committee America’s elections and voting process.

The primary argument seemingly at the heart of this hearing
and every discussion of voting issues is a fundamental disagree-
ment on the following questions: Is there or is there not voter
fraud? Is voter fraud a myth or a fact?

Well, Mr. Chairman, my answer to those questions is that voter
fraud is real. It is not a myth. There are people in this country who
deliberately calculate ways to illegally enhance the votes cast for
their candidates. And the public record is chock full of examples of
illegal activities surrounding our voter registration systems and
our voting processes.

Political scientist Larry Sabato and reporter Glen Simpson in
1996 in their book, “Dirty Little Secrets: The Persistence of Corrup-
tion in American Politics,” wrote, “voting fraud is back and becom-
ing more serious with each election cycle.”

They also write, “the fact that fraud is generally not recognized
as a serious problem by the media creates the perfect environment
for it to flourish. The role played by the news media deserves a

27See Daniel P. Tokaji, “The Politics of Justice,” May 22, 2007, available at http:/
moritzlaw.osu.edu/blogs/tokaji/2007 05 01 equalvote archive.html. See also Daniel P.
Tokaji, “If It’s Broke, Fix It: Improving Voting Rights Act Preclearance,” 49 Howard L.J. 785,
798-819 (2006) (discussing allegations of partisanship in the DOJ’s exercise of its preclearance
possibilities in the 1990s and 2000s).
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special comment. Many of the stories we reviewed received little to
no national press attention, even when the local media outlets car-
ried the news accounts. Partly, as noted at the outset, this results
from the mistaken belief among journalists that vote fraud is no
longer a serious problem.”

Mr. Chairman, you’ve labeled this hearing, Lessons Learned in
the 2004 Presidential Election. I would also like to discuss the 2004
election and lessons learned but not to confine to the Presidential
election only. And I would also like to point to examples of election
fraud in 2000, in 2002, and 2006, because all of these elections
offer some lessons to be learned, namely this, that voter fraud is
alive and well in the United States, and it is getting worse, because
too many officials, partisans and the media do not take it seriously.

In my testimony I have submitted examples of fraud in Okla-
homa in 2004 in a U.S. Senate race; in South Dakota in 2002 and
2004, in efforts to overturn the election in those two elections; and
in 2004, in the Governor’s election in Washington State, where the
outcome was undoubtedly changed by illegal voting activities. And
those examples and others are in my written testimony.

But for my oral comments here today, I want to focus on one or-
ganization which is the single largest perpetrator of voter fraud in
this country and should be investigated by the Department of Jus-
tice and this Congress at the earliest date, and that is ACORN. I
include in my testimony an article from October 30th, 2007, Seattle
Times, headline, “Three Plead Guilty in Fake Voter Schemes.” The
story reads: “Three of seven defendants in the biggest voter reg-
istration fraud scheme in Washington history have pleaded guilty,
and one has been sentenced, prosecutors said Monday, this is last
October. The defendants were all temporary employees of ACORN,
the Association of Community Organizations or Reform Now, when
they allegedly filled out and submitted more than 1,800 fictitious
voter registration cards during a 2006 Registration Drive in King
and Pierce Counties.”

Mr. Chairman, I would like to ask that the documents from those
court proceedings be included in the permanent record of the Com-
mittee, of this hearing.

Mr. NADLER. Without objection.

[The information referred to follows:]
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CHARGE COUNTY $200.00

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

THE STATE OF WASHINGTON, )
Plaintff, )
V. ) WNo. 07-C-06048-7 SEA
) 07-C-06047-9 SEA
CLIFTON EUGENE MITCHELL, ) 07-C-06051-7 SEA
TINA MARIE JOHNSON, ) 07-C-06049-5 SEA
JAYSON LEE WOODS, ) 07-C-06046-1 SEA
RYAN EDWARD OLSON, ) 07-C-06050-9 SEA
ROBERT EDWARD GREENE, ) 07-C-06045-2 SEA
KENDRA LYNN THILL, and )
BRIANNA ROSE DEBWA ) INFORMATION
and each of them, )
)
Delendants. )
COUNTI

1, Daniel T. Satterberg, Interim Prosccuting Attorney for King County in the name and by the
authority of the State of Washington, do accuse CLIFTON EUGENE MITCHELL of the crime of
Providing False Information on a Voter Registration, committed as follows:

That the defendant CLIFTON EUGENE MITCHELL, together with others, in King County,
Washington, during a period of time intervening between September 1, 2006 through October 8,
2006, did knowingly provide false information on applications for voter registrations under RCW
29A, to-wit: applications under one or more of the following names:

Ruby Ainsworth, Anthony Bland, Robert Bryant, Chuck Bubr, Chris Cater, Marc Cando,
Kim Davis, Justin Fields, Thomas Friedman, David Gill, Michacl Graham, Tim Gudcrian, Dennis
Hastert, Alcee Hastings. Les Herring, Roscoe Howard, Paul Jacobs, William Jones, Steven Karr,
John Lewis, Paul Lewis, Timothy Magladry, John McKay, Julie Middleton, Mike Miller, Timothy
Paris, Donald Payne, Terry Porter, Peter Posct, Jack Potter, Rodney Qualley, Doris Rice, Carl
Roberls, Ray Samuels, Ralph Scott, Wendell Simmons, Jon Smarts, Desiree Taylor, Anthony

Norm Maleng, Prosecuting Attorney
Daniel T. Saiterbery, Interim Prosecuting Atlomey

WS4 King County Courthouse
INFORMATION - 1 $16 Third Avene.

Seattte, Washington 98104
(206) 296-9000, FAX (206} 296-0955
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Thompson, Loviss Todd, Joseph Vetter, Johnny Warner, Diane Watson, Steven Wicberg, Kathy
Wilson, Frank Wodsey, Roger Bean, Reginald Carter, Grelan Fortune, Rilex Greek;

Contrary to RCW 29A.84.130(1), and against the pcacc and dignity of the Statc of
Washington.

COUNTII

And 1, Danicl T. Satterberg, Interim Prosecuting Attorney aforesaid further do accuse
CLIFTON EUGENE MITCHELL of the crime of Providing False Information on 2 Voter
Registration, a crime of the same or similar character and based on a scrics of acts connected
together with another crime charged herein, which crimes were part of a common scheme or plan,
and which crimes were so closely connected in respect to time, place and occasion that it would be
difficult to separate proof of one charge from proof of the other, committed as follows:

That the defendant CLIFTON EUGENE MITCHELL, togcther with others, in King County,
Washington, during a period of time intcrvening between September 1, 2006 through October 8,
2006, did knowingly provide false information on applications for voter registrations under RCW
29A, to-wit: applications under one or morc of the following names:

Tony Gutmen, John Henrikson, Kendall Johnson, Christopher Lawler, Frekkie Magoal,
Kelvin Mitchum, Robert Narron, Ronald Plumm, Mike Smith, Brenda White, Dewayne Whitc, Lee
Williains, Luke Williams, Nancy Wright;

Contrary to RCW 29A.84.130(1), and against the pcacc and dignity of the State of
‘Washington.

COUNT III

And I, Daniel T. Satterberg, Intcrim Prosceuting Attorney aforesaid further do accuse TINA
MARIE JOHNSON of the crime of Providing False Information on a Voter Registration, a crime
of the same or similar character and based on a scries of acts connected together with another crime
charged herein, which crimes were part of a common scheme or plan, and which crimes were so
closely connected in respect to time, place and occasion that it would be difficult to separate proof of
one charge from proof of the other. committed as follows:

That the defendant TINA MARIE JOHNSON, together with others, in King County,
Washingion, during a period of time intervening between September 1, 2006 through October 8,
2006, did knowingly provide false information on applications for voter registrations undcr RCW
29A, to-wit: applications under one or more of the following names:

Luke Abbate, Cole Adams, Frank Adams, Kelly Adams, Derick Adkins, Eddie Anderson,
Sherly Anderson, Darnold Armstrong, Austin Bakersfield, Victor Bakersfeild, Christian Balcer,

Norm Maleng, Prosecuting Attorney
Daniel T. Satterberg, Interim Prosecuting Attomey
W354 King County Courthouse
INFORMATION - 2 516 Third Avenue
Sealtle, Washington 98104
(206) 296-9000, FAX (206) 206-0955




11

12

13

20

21

22

23

71

Marika Baldwin, Jim Barley, Jim Bernnet, Branndon Black, Harold Blake, Andrew Bosch, Felix
Bosch, Jim Bosch, Jetta Bradley, Carlos Brown, Davotta Brown, Dillian Brown, Jeffrey Brown,
Jenny Brown, Michae! Brown, Paris Brown, Paul Brown, David Bucky, Bobby Burklow, Alan
Burns, Scott Bums, Beverly Carolson, Billy Carrsons, Bob Carter, John Carter, Alica Chang, Martha
Grant, Isaiah Conley, Billy Conlly, Stephan Conly, Joe Conner, Zachary Conner, Jennifer Cooper,
Alex Cox, Bobby Cox, Harry Cox, Derek Cruz, Westly Cummings, Kcvin Daniels;

Contrary to RCW 29A.84.130(1), and against the peacc and dignity of the State of
‘Washington.

COUNT IV

And I, Daniel T. Satterberg, Interim Prosceuting Attorney aforesaid further do accuse TINA
MARIE JOHNSON of the crime of Providing False Information on a Voter Registration, a crime
of the same or similar character and based on a series of acts connected together with another crime
charged herein, which crimes were part of a common scheme or plan, and which crimes were so
closely connected in respect to time, place and occasion that it would be difficult to separate proof of
one charge from proof of the other, committed as follows:

That the defendant TINA MARIE JOHNSON, together with others, in King County,
‘Washington, during a period of time intervening between September 1, 2006 through October 8,
2006, did knowingly provide false information on applications for voter registrations under RCW
29A, to-wit: applications under one or more of the following names:

Avery Davis, Eddie Davis, Danicl Davis, Karen Davis, Tom Davis, Nathan Deal, Arthur
Earncst, Craig Edwards, Jeniffer Edwards, Georg Ericson. David Farley, Alan Farrel, Wesley
Feeney, Lance Feller, Milton Ferguson, Cameron Fisher, Benny Floyd, Bradley Floyd, Jack Forester,
Jacob Foster, Thomas Gareia, Thomas Gardiner, Rodney Freling, Leo Gavin, Michagl Gelbale,
Collin Giles, James Giles, Jeff Gove, Jeff Hamilin, Jill Hanson, Casey Harvey, Sherman Haynes,
Blake Henderson, Marty Henderson, Grace Hill, Stanly Hill, Martin Hilton, Damon Holland, Nick
Hoover, Gary Houser, Luke Howards, Cheryl Hudson, Jeremy Hunter, Krystal Jackson, Mason
Jackson, Heather James, Walter James, Sean Jefferson, Caleb Johnson, Desire Johnson;

Contrary to RCW 29A.84.130(1), and against the peace and dignity of the State of
‘Washington.

COUNT V

And 1, Daniel T. Satterberg, interim Prosccuting Attorney aforesaid further do accusc TINA
MARIE JOHNSON of the crime of Providing False Information on a Voter Registration, a crime
of the same or similar character and based on a serics of acts connected together with another crime
charged herein, which crimes were part of a coramon scheme or plan, and which crimes were so
closely connected in respect to time, place and occasion that it would be difficult to separate proof of
one charge from proof of the other, committed as follows:

Norm Maleng, Prosecuting Attorney
Daniel T. Satterberg, Interim Prosecuting Attorney

. ‘W554 King County Courthouse
INFORMATION - 3 516 Third Avenue

Seattle, Washington 98104
(206) 296-900D, FAX (206) 296-0955
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That the defendant TINA MARIE JOIINSON, together with others, in King County,
‘Washington, during a period of time intervening between September 1, 2006 through October 8,
2006, did knowingly provide falsc information on applications for voter registrations under RCW
29A, to-wit: applications under one or more of the following names:

Mike Johnson, Barry Jones, Bella Joncs, Carolyn Jones, Daniel Jones, Hiedi Jones, Robert
Jones, Howard King, Alex Kingston, Doris Kingston, James Kobata, Jamie Koeber, Vicky Koester,
Henry Kopets, Blake Larson, Michell Laton, Latisha Lawrence, Conner Lonny, Kris Markus, Kris
Marllow, Kyle Martin, Andrew Martz, Jamie Mcfee, Curtis Mcnemey, James Mcnerney, Ryan
Mecnight, Tamra Melvin. Joseph Michaels, Dylan Miles, Anthony Millcr, Billy Millcr, Eric Miller,
Jessica Miller, John Miller, Wayne Mitchell, Eric Nelson, Jake Nelson, Isaac Norten, George
Obryan, Brandy Oconner, Carrie Olsen, Logan Olson, Jamie Oriley, Wayne Oriley, Patrick Ownes,
James Parker, Leslie Parsons, Stephen Parta, Keith Pashko, Marvin Patrick;

Contrary to RCW 29A.84.130(1), and against the peacc and dignity of the State of
Washington.

COUNT VI

And I, Danicl T. Satterberg, Interim Prosecuting Attorney aforesaid further do accuse TINA
MARIE JOHNSON of the crime of Providing False Information on a Voter Registration, a crime
of the same or similar character and based on a series of acts connected together with another crime
charged herein, which crimes were part of @ common scheme or plan, and which crimes were so
closcly connccted in respect to time, place and occasion that it would be difficult to separate proof of
one charge from proof of the other, committed as follows:

That the defendant TINA MARIE JOHNSON, together with others, in King County,
‘Washington, during a period of time intervening between September 1, 2006 through October 8,
2006, did knowingly provide false information on applications for voter registrations under RCW
29A, to-wit: applications under one or more of the following names:

Patricia Patton, Marty Peterson, Joan Petterson. Matthew Philips, Danny Ramsey, Jessie
Randell, Michael Redman, Harry Reid, Reggie Reynolds, Ashly Richards, William Richards, Ethan
Richardson, Brandon Riley, Phill Riley, Sherry Riley, Mariane Rivera, Justin Roberts, Mary Roberls,
Aidan Robertson, Cody Robinson, Seth Robinson, Kelly Romero, Connor Rosenburg, Kareen Rush,
Angel Sanders, Dale Schaefer, Dana Scholte, Lacey Shama, Tucker Shaw, Damone Simmons,
Andrew Smith, Betty Smith, Crystal Smith, Deann Smith, Evan Smith, Gabriel Smith, Hunter Smith,
Ian Smith, Jeremy Smith, Matthew Smith, Melinda Smith, Noah Smith, Tanya Smith, Trinity Smith,
Quntine Smithson, Cindy Sofranko, Gerry Sopak, Leon Spencer, Jordan Stevens, Kevin Stevens;

Contrary to RCW 29A.84.130(1), and against the peace and dignity of the Statc of
‘Washington.

Norm Maleng, Prosecuting Attorney
Daniel T, Satterberg, Interim Prosecuting Aitorney

W554 King County Caurthouse
INFORMATION - 4 516 Third Avenue

Seattle, Washington 98104
(206) 296-9000, FAX (206) 296-0955
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COUNT VII

And 1, Daniel T, Satterberg, Interim Prosecuting Aitorney aforesaid further do accuse TINA
MARIE JOHNSON of the crime of Providing False Information on a Voter Registration, a crime
of the same or similar character and based on a serics of acts connected together with another crime
charged herein, which crimes were part of a comron scheme or plan, and which crimes were so
closely connected in respect to time, place and occasion that it would be difficult to separate proof of
one charge from proof of the other, committed as follows:

That the defendant TINA MARIE JOHNSON, together with others, in King County,
Washingten, during a period of time intervening between September 1, 2006 through October 8,
2006, did knowingly provide false information on applications for voter registrations under RCW
29A, to-wit: applications under one or more of the following names:

David Stoketon, Sherry Stone, Steve Stone, Jon Swarts, Ryan Swartzer, Damon Tate, Dillion
Tate, James Bradly, Jason Tate, Shavon Tate, Mark Techwood, Dale Thompson, Berry Valdez,
Robert Wagner, Candace Walker, Bernie Warren, Drako Washington, Tyler Washington, Angel
Waters, Luke Waters, Star Waters, Connie West, Christopher White, Ivan White, Bethany Williams,
Conrad Williams, John Williams, Jenny Wilson, Lemay Wilson, Seymour Wilson, Tony Wilson,
Brandon Winslow, James Woods, Thearsa Woods, Kathy Yiely, Kareena Zamira, Janet Zatkovich,
Carl Blaine, Mickael Gelbale, Mait Johnson, Elijah Abernathy, Jose Ainsworth, Kenny Allen,
Edward Baig, John Baker, Steve Bich, Harvey Birchfield, Yames Blake, Danie! Blechele, Wendy
Brandley:

Contrary to RCW 29A.84.130(1). and against the peace and dignity of the State of
Washington.

COUNT Vil

And 1, Daniel T. Satterberg, Interim Prosscuting Atlomey aforesaid further do accuse TINA
MARIE JOHNSON of the crime of Providing False Information on a Yoter Registration, a crime
of the same or similar character and based on a series of acts connected together with another crime
charged herein, which crimes were part of a common scheme or plan, and which crimes were so
closely connected in respect to time, place and occasion that it would be difficult to separate proof of
one charge [rom proof of the other, committed as follows:

That the defendant TINA MARIE JOHNSON, together with others, in King County,
Washington, during a period of time inervening between September 1, 2006 through October 8,
2006, did knowingly provide false information on applications for voter registrations under RCW
29A, to-wit: applications under one or more of the following names:

Abby Brown, Anathony Brown, Dan Brown, Nathan Campell, Pete Carol, Jodie Carter, Mark
Chasez, Adam Clarkson, Thomas Conner, Robert Connor, William Cgok, Ryan Corona, Melady

Norm Maleng, Prosecuting Attorney
Danie} T. Satterberg, Interim Prosecuting Attomey
. W554 King County Courthouse
INFORMATION - 5 516 Third Avenue
Seattle, Washingtan 98104
(206) 296-3000, FAX (206) 296-0955
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Covell, Malcom Cuminings, Cara Curtis, Charles Danberry, Brigid Davis, Chad Davis, Reginald
Denson, Steven Ericson, Wayne Fergason, Dale Floyd, Dick Francis, David Franklin, Nick Fuller,
Juan Garcia, Dannie Hall, Roy Halladay, Doug Hanna, Kevin Harvuk, Todd Hunt, Luis Hunter,
Gordan Jackson, Joshua Jackson, Monik Jackson, Emilic Jones, Karlina Jones, Trina Jones, Josh
Kingsten, Dale Kingston, Tom Lehman, Jose Lowie, Gabbriclle Madison, Geno Marconi, James
Martin, Kyle Martin, Sam Martson, David Mccary, Alex Miller, Preston Mitchum:

Contrary to RCW 29A.84.130(1), and against the peace and dignity of the State of
Washington,

COUNT IX

And I, Daniel T. Satterberg, Interim Prosecuting Attorney aforesaid further do accuse TINA
MARIE JOHNSON of the crime of Providing False Information on a Voter Registration, a crime
of the same or similar character and based on a series of acts connected together with another crime
charged herein, which crimes were part of a common scheme or plan, and which crimes werc so
closely connected in respect to time, place and occasion that it would be difficult to separate proof of°
one charge from proof of the other, committed as follows:

That the defendant TINA MARIE JOHNSON, together with others, in King County,
Washington, during a period of timc intervening between September 1, 2006 through October &,
2006, did knowingly provide faise information on applications for voter registrations under RCW
29A, to-wit: applications under one or more of the following names:

Jason Myers, Gabe Nyberg, Darren Oconner, Tannee Olsen, Pat Oscure, Milt Palacio, Will
Peters, Frank Phillips, Leroy Phillips, Noah Preston, Julian Ramerez, Jeniffer Randle, Frank Rich,
Lee Richardson, Rodger Richardson, Bryan Riley, Michael Robertson, Tyrone Rock, Brent Royal,
Bill Ruley, Adam Scott, Clyde Scott, Jaff Shaman, Siara $impson, Abe Smith, Damian Smith,
Daunte Smith, Edgar Smith, Jackson Smith, Jerome Smith, Claire Peterson, jonathan Smith, Lucas
Smith, Magan Smith, Regina Smith, Roger Smith, Trinity Smith, Julie Snider, James Snyder, Kevin
Spence, Abagail Spencer, Leon Spirks, Jasmine Tate, Paul Tate, Jim Tates, Chris Taylor, Milton
Taylor, Shelly Thomas, Jason Tylorson, Dewayne White, Kaye White, Becky Williams, Jason
Williams, Kina Wilson, Perry Winston, Marcclla Yowell;

Contrary to RCW 29A.84.130(1). and against the peace and dignity of the State of
Washington.

COUNT X

And I, Danie] T. Satterberg, Interim Prosecuting Attorney aforesaid further do accuse TINA. |
MARIE JOHNSON of the crime of Providing False Information on a Voter Registration, a crime
of the same or similar character and based on a series of acts connected together with another crime
charged herein, which crimes were part of a common scheme or plan, and which crimes were so
closely connected in respect to time, place and occasjon that it would he difficult to separate proof of
one charge from proof of the other, commiited as follows:

Norm Maleng, Prosecuting Attomey
Daniel T. ?'Aterberg, Interim Prosecuting, Attorney
INFORMATION - 6 ;J\]’?;llc;‘;lixu‘:\:y Courthouse

Seattle, Washington 93104
(206) 296-5000, TAX (206) 296-0955




15

16

17

18

20

21

22

23

75

That the defendant TINA MARIE JOHNSON, together with others, in Pierce County,
Washington, during a period of time intervening between September 1, 2006 through October 8,
2006, did knowingly providc false informatior on applications for voter registrations under RCW
29A, to-wit: applications under one or more of the following names:

Connor Hunt, James Riley, Cheyenne Stocton, William Smith, Anna Smith, Alica Pierce,
Kathy Pablo, Divante Olson, Diana Rivers, Bruce Williams, Matthew Wayensbro, Travis Proefrock,
Kevin Doherty, Abel Edwards, Pat Ember, Teddy Edwardson, Jackie Smith, Eric Sofrako, Steve
Austin, Glen Davis, Bobby Quin, Kenny Robertson, Gloria Young, Sherry Mayson, Conncr Mcrae,
Cody Smith, Dexter Coufal, Alan Johnson, David Anthony, Cynthia Powmen, Jamie Tate, Ricky
Wickson, Pion Aritz, Dan Birce, Heather William, Veronica Mars;

Contrary to RCW 29A.84.130(1), and against the peace and dignity of the State of
‘Washington.

COUNT X1

And 1, Daniel T. Satterbcrg, Interim Prosecuting Attorney aforesaid further do accuse
JAYSON LEE WOODS of the crime of Providing False Information on a Voter Registration, a
crime of the same or similar character and bascd on a serics of acts connected together with another
crime charged hercin, whieh crimes were part of a common scheme or plan, and which crimes were
so closely connected in respect to time, place and occasion that it would be difficult to separate proof
of one charge from proof of the other, committed as follows:

That the defendant JAYSON LEE WOODS, together with others, in King County,
Washington, during a period of time intervening between September 1, 2006 through October 8,
2006, did knowingly provide false information on applications for voter registrations under RCW
29A, to-wit: applications under one or more of the following names:

Ray Adeleke, Lisa Adkins, Ronnie Agosta, Bruce Akins, Wayne Amuneson, Kim Ancell,
Ashley Anderson, Jessica Anderson, Mark Anderson, Randall Ans Den, Airelle Auslin, Tony Ayers,
Christy Bancoft, Calvin Bankston, Alice Barber, Mary Barker, Whitney Barker, John Barr, Phyllis
Benington, Marshe Bennett, Marleta Benson, Betly Benton, Judy Biggert, Brenda Biwiglia, Norm
Bishop, Marsha Blackburn, Jadamarie Blakemoore, Ginny Brown, Juliana Brown, Allan Burgeson,
Dan Burton, Tim Busch, Amber Calvwell, Scott Campbell, Chris Cannon, Omar Carrington, Terry
Carter, Tim Chapell, Josie Charlcs, Laurcn Cheney, Latina Claycamp, Mike Conaway, Mimi Cooper,
Mary Cottons, Galvin Covey, Paul Cowell, Antonio Cox, Tre Curry, Cameron Curlis, Paul
Davidson;

Contrary to RCW 29A.84.130(1), and against the peace and dignity of the State of
Washington.

Norm Maleng, Prosecuting Attorney H

Daniel T. Satterberg, Interim Prosecuting Attorney

'W554 King County Courthouse
INFORMATION - 7 516 Third Avenue

Seattlc, Washington 98104

(206) 296-9000, FAX (206) 296-0955
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COUNT XH

And 1, Daniel T. Satterberg, Interim Prosecuting Attorncy aforesaid further do accuse
JAYSON LEE WOODS of the crime of Providing False Information on a Voter Registration, a
crime of the same or similar character and based on a series of acts connected together with another
crime charged herein, which crimes were part of a common scheme or plan, and which crimes wcre
s0 closely connected in respect to time, place and occasion that it would be difficult to separate proof
of one charge from proof of the other, committed as follows:

That the defendant JAYSON LEE WOODS, together with others, in King County,
Washington, during a period of time intervening between September 1, 2006 through October 8,
2006, did knowingly provide false information on applications for voter registrations under RCW
29A, to-wit: applications under one or more of the following names:

Dave Davis, Justin Davis, Richard Davison, Frank Demons, Nicholas Denigris, Bonney
Dillano, Ryan Dotson, Martain Elliott, Frank Ellis, Eewis Ellsworth, Christian Elmont, Raymond
Elms, Joshua Elrod, Mark Emerald, Dudley Emmett, Paulinc Enderson, Mary Ericson, Nick Farell,
Douglas Fergason, Julie Finch, Betty Fitzgerald, Gale Fletcher, Jay Floberg, Pete Folly, Dennis
Forbes, Corliss Fowier, Lawrence Fredriks. Julie Frisco, Jerry Frons, John Frost, Rosalie Gearbead,
Jeremy Giles, Nikki Glendoson, Mark Halester, Michacl Hall, Gary Hamilion, Vera Harper, Lisa
Harrington, Steve Hayden, Brent Hill, Martin Hill, Valery Hill, Lee Hogan, Nicole Hoppensteadt,
Alex Hopson, Dexter Horner, Howard Hudson, Lang Hugger, Shawna Hunt, Jack Iverson;

Contrary to RCW 29A.84.130(1), and against the peace and dignity of the State of
Washington.

COUNT XI11I

And I, Daniel T. Satterberg, Interim Prosecuting Altorney aforesaid further do accuse
JAYSON LEE WOODS of the crime of Providing False Information on a Voter Registration, a
crime of the same or similar character and based on a series of acts connected together with another
crime charged hercin, which crimes were part of a common scheme or plan, and which crimes were
so closely connected in respect to time, place and occasion that it would be difficult to separate proof
of one charge from proof of the other, committed as follows:

That the defendant JAYSON ILLEE WOODS, together with others, in King County,
Washington, during a period of time intervening between Sepiember 1, 2006 through October 8,
2006, did knowingly provide false information on applications for voter registrations under RCW
29A, to-wit: applications under one or morc of the following names:

Amanda Jackson, Celine Jackson, Fred Jackson, James Jackson, Paul Jackson, Delnique
Jacobsor, Julie Jacobson, Maruke Jacobson, Nicole James, Carolyn Jasinski, Hugh Jefferson, Greg
Jeffres, Ashley Johnson, Cory Johnson, Albert Johnston, Kcvin Johnston, Suezanna Johnston,

Norm Maleng, Prosecuting Attorney
Daniel T. Satterberg, Interim Prosecuting Attorney

W354 King County Cousthouse
INFORMATION - 8 516 Third Avenue

Seattle, Washington 98104
(206) 296-9000, FAX (206) 296-0955
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Brittney Jones, Gwendoly Jones, Jamie Jones, Mike Jones, Bill Jorgenson, Dick Judeson, Rachel
Kablec, Anthony Keith, Johnny Kendo, Jason Kepler, Petc King, Bill Kingson, Mark Kirk, Greg
Koba, Shanna Kastad, Sheenia Landen, Larry Larson, Julie Lawrence, Tom Lec, Robert Lewsis,
Caleb Lockart, Ray Logan, Gary Mack, Billy Magma, Rita Mandcls, Karl Manner, Julia Manning,
Carlos Mantcia, Dakota Marcus, Eran Marks, Louis Marks, Doug Marrs, Tobey Mars;

Contrary to RCW 29A.84.130(1), and against the peacc and dignity of the State of
Washington.

COUNT XIV

And I, Danicl T. Satterberg, Interim Prosecuting Attormey aforesaid further do accuse
JAYSON LEE WOODS of the crime of Providing False Information on a Voter Registration, a
crime of the same or similar character and based on a seties of acts connected together with another
erime charged herein, which crimes were part of a common scheme or plan, and which crimes were
30 closely connected in respect to time, place and occasion that it would be difficult to scparate pracf
of one charge from proof of the other, committed as follows: “

That the defendant JAYSON LEE WOCOCDS, together with others, in King County,
‘Washington, during a period of time intervening between September 1, 2006 through October 8,
2006, did knowingly provide false information on applications for voter registrations under RCW
29A, to-wit: applications under onc or more of the Tollowing names:

Del Marshall, Michael Marston, Rochelle Martin, Kirklyn Mason, Steven Masters, June
Mcnemney, Martin Mceker, Gunter Meekers, Marty Millet, Ron Miller, Gabriel Mills, Trace Mills,
Nate Myers, Jonathan Nelson, Brandon Oaks, Nelson Ockfen, Brian Ohara, Jason Ortiz, Tom
Osborne, Katherine Parker, Nate Patten, Kalie Paul, Kendrick Payne, Shannon Penny, Marie
Marshall, Johan Petro, May Potier, Donney Price, Nancy Price, Mich Redmen, David Richardson,
Alberto Richmen, Simon Ripley, Debbie Roberts, Earl Roberts, Danny Rodregez, Albert Redriguez,
Mark Schafer, Thomas Sites, Maric Skaggs, Odell Skinner, Edward Smith, Gabby Smith, Karen
Smith, Robert Smith, Patrick Somers, Jay Spencer, Shannon Spencer, Johnathen Statesmen, Kari
Stackton.

Contrary to RCW 29A.84.130(1), and against the peace and dignity of the State of
‘Washington.

COUNT XV

And I, Daniel T. Satterberg, Interim Prosecuting Attorney aforesaid further do accuse
JAYSON LEE WOODS of the crime of Providing False Information on a Voter Registration, a
crime of the samc or similar character and bascd on a scrics of acts connected together with another
crime charged herein, which crimes were part of a commeon scheme or plan, and which erimes were
so closely connected in respect to time, place and oceasion that it would be difficult to separate proof
of one charge from proof of the other, committed as follows:

Norm Maleng, Prosecuting Attorney
Daniel T. Satterberg, Interitn Prosecuting Attotney
. ‘W354 King County Courthouse
INFORMATION - 9 516 Third Avenue
Senttle, Washingion 98104
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10

11

12

13

15

16

17

20

21

22

78

That the defendant JAYSON LEE WOODS, together with others, in King County,
‘Washington, during a period of time intcrvening betwecn September 1, 2006 through October 8,
2006, did knowingly provide false information on applications for voter registrations under RCW
29A, to-wit: applications under one or more of the following names:

Lonny Stoketon, James Strong, Tom Tancredo, Joc Tate, Bobby Taylor, Martez Thomas,
Miles Thompson, Terry Thompson, Wally Thompson, Brian Tolley, Todd Valdez, David Varitek,
Chris Venton, Shawn Vincent, Darrcll Wade, Jessica Washington, Bryan Whitc, Connic Whitchead,
Chris Wilks. John Willcox, April William, Travis William, Wanda William, Shawn Williams,
Trinaty Williams, Robert Willis, Jimmy Wilson, Trevor Wilson, David Winslow, Taylor Winthrop,
Eddie Wood, Amold Woods, Frank Woods, Randle Woods. J.ee Young, Jeff Alexandcr, Carrol
Benton, Rachael Elsberry, Rick Jowells, Porsha Madison, Amber Anderson, Ron Arnold, Spencer
Bachus, Tom Baily, David Baker, Destiny Banner, Rick Barber, Fred Bidwell, Anthony Birkland,
Jennifer Bones.

Contrary to RCW 29A.84.130(1), and against the peace and dignity of the State of
Washington.

COUNT XVI

And 1, Daniel T. Satterberg, Interim Prosecuting Attorney aforesaid further do accuse
JAYSON LEE WOODS of the crime of Providing Falsc Information on a Voter Registration, a
crime of the same or similar character and based on a series of acts connected together with another
crime charged herein, which crimes were part of a common scheme or plan, and which crimes were
50 closely connected in respect to time, place and occasion that it would be difficult to separate proof
of one charge from proof of the other, cormitted as follows:

That the defendant JAYSON LEE WOODS, together with others, in King County,
Washington, during a period of time intervening between September 1, 2006 through October 8,
2006, did knowingly provide false information on applications for voter registrations under RCW
29A, to-wit: applications under one or more of the following names:

Jason Bucks, Chris Burkey, Bill Cannon, Sam Cannon, Christina Carpenter, Terry Carrys,
Berry Carter, Jeffrey Christen, Kym Coffey, Randell Cove, Robert Cox, Jodie Dexter, Sunny Donald,
David Edward, Randy Erieson, Suzanne Fisher, Margeret Fison, Mitchell Ford, Danny Fortson,
Tanctt Fraggs, Carlos Franks, James Gorden, Zachary Green, Dennis Hamler, Janine Haroldson,
Jamie Hawlcy, Keyyonna Hodges, Katie Holmes, Casey Holson, Dean Hover, Joe Hunter, Dakota
Jackson, Billy James, Kevin Johnson, Kimberley Johnson, Matt Johnson, Rick Johnson, Harrey
Jone, Brian Kadish, Hassan Kahn, Brandy Kane, Al Knutson, Shana Larson, Chang Lee, Davonnta
Lewis, Paul Lincoln, Max Louies, Jan Madison, Tyrese Manel, Stephen Marris;

Contrary to RCW 29A.84.130(1), and against the peace and dignity of the State of
‘Washington.

Norm Maleng, Prosecuting Attorney
Daniel T. Satterberg, Interim Prosecuting Attorney
‘W354 King County Courthouse
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COUNT XVII

And 1, Danicl T. Satterberg, Interim Prosecuting Attorney aforesaid further do accuse
JAYSON LEE WOODS of the crime of Providing False Information on a Yoter Registration, a
crime of the same or similar character and based on a series of acts comnccted together with another
crime charged herein, which crimes were part of a common scheme or plan, and which crimes were
so closely connected in respect to time, place and occasion that it would be difficult to separate proof
of one charge from proof of the other, committed as follows:

That the defendant JAYSON LLEE WOODS, together with others, in King County,
‘Washington, during a period of time intervening between September 1, 2006 through October 8,
2006, did knowingly provide false information on applications for voter registrations under RCW
29A, to-wit: applications under one of more of the following names:

Breanne Martine, Angie Martinez, Jordan Martinez, Kathleen Martini, David Matthews,
Andrew Mays, Blue Mcrae, Hunter Micheals, Frank Mickels, Joyce Miller, Jack Monrowe, Jean
Morgan, Shelten Morris, Phillup Munic, CIiff Nelson, Jack Newin, Bill Olson, Jonathan Parker,
Tudic Peters, Jamie Phillips, Karl Porter, Marrco Pulson, Leo Randelf, Linda Randich, Kenneth
Riley, Jack Ringo, Tyler Robertson, Hal Rogers, L.uke Ruiston, Joann Smith, Tina Smith, Damone
Stevens, Sunny Stone, Ben Thompson, Car} Turner, Joseph Turner, Bobby Valentine, David Varitek,
Jean Villamor, Luke Waitson, Clarence White, Steve White, Montey Williams, Brent Willson,
Aaron Wilson;

Contrary to RCW 29A.84.130(1), and against the peace and dignity of the State of
Washington.

COUNT XVIII

And I, Daniel T. Satterberg, Interim Prosecuting Attorney aforesaid further do accuse
JTAYSON LEE WOODS of the crime of Providing False Information on a Voter Registration, a
crime of the same or similar character and based on a series of acts connected together with another
crime charged herein, which crimes were part of a common scheme or plan, and which crimes were
so closely connected in respect to time, place and occasion that it would be difficult lo separate proof
of one charge (rom proof of the other, committed as follows:

That the defendant JAYSON LEE WOODS, together with others, in Pierce County,
‘Washington, during a period of time intervening belween September 1, 2006 through October 8,
2006, did knowingly provide false information on applications for veter registrations under RCW
294, to-wit: applications under one or more of the following names:

John York, Todd Garmen, Grace Happerman, Jeff Morrison, Jason Cossel, Joseph Koehn,
Gabby Jacobson, Louis Formen, Kirk Metally, Joseph Mutry, Michael Richardson, John McPhail,
Brad Costa, Fred Comwell, Ravin Betts, Barry Bexters, Keith Gumble, Mark Mead, David Pete;

Norm Maleng, Prosecuting Attorney
Daniel T. Satterberg, Interim Prosccuting Attorney
W554 King County Courthouse
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Contrary to RCW 29A.84.130(1), and against the peace and dignity of the State of
‘Washington.

COUNT XIX

And I, Daniel T. Satterberg, Interim Prosecuting Attorney aforesaid further do accuse RYAN
EDWARD OLSON of the crime of Providing False Information on a Voter Registration, a crime
of the same or similar character and based on a series of acts connecled together with another crime
charged herein, which crimes were part of a common scheme or plan, and which crimes were so
closely connegted in respect to time, place and occasion that it would be difficult to sepazate proof of
one charge fram proof of the other, commitied as follows:

That the defendant RYAN EDWARD OLSON, together with others, in King County,
Washington, during a pcriod of time intervening between September 1, 2006 through October 8,
2006, did knowingly provide false information on applications for voter registrations under RCW
294, to-wit: applications under one or more of the following names:

Derik Lee, Curtis Marlin, Ken Martin, Tim Meish, Shawn Mellon, Buddy Miller, Ted
Mitchell, Carla Moilter, Karl Moss, Jake Mower, Sid Andrews, Donald Ashleman, Vin Baker, Levin
Baron, Chad Brady, Wess Burkman, Larry Bush, Bobby Carter, James Carter, Joe Carter, Billy
Cartman, Gean Cartman, Steve Chase, Brett Cummings, Tom Cushman, Frank Eldon, Glenn Eldon,
Car! Fifch, Rick Flare, Bruce Foster, Billy Gram, Trent Green, Billy Hanson, Gary Harland, Bill
Hartwood, Biily Hays, Paul Henderson, Mark Henry, Edson Holloway, Phil Jackson, Sean John,
John Kaccy, Angle Keller, Gene Kelley, Mark Krober, Walter Newton, Shawn Pace, Richard Palms,
Rod Parks, Brian Patterson;

Contrary to RCW 29A.84.130(1), and against the peace and dignity of the State of
Washington.

COUNT XX

And §, Daniel T. Satterberg, Interim Prosecuting Attorney aforesaid further do accuse RYAN
EDWARD OLSON of the crimne of Providing False Information on a Voter Registration, a crime
of the same or similar character and bascd on a serics of acts connected together with another crime
chatged herein, which crimes were part of a common scherne or plan, and which crimes were so
closely connected in respect to time, place and occasion that it would be difficult to separate proof of
one charge from proof of the other, committed as follows:

That the defendant RYAN EDWARD OLSON, together with others, in King County,
‘Washington, during a perjod of time intervening between September 1, 2006 through October 8,
2006, did knowingly provide false information on applications for voter regisirations under RCW
294, to-wit: applications under one or more of the following names:

Norm Maleng, Prosecuting Attormey
Daniel T. Satterberg, Interim Prosecuting Attorney
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Luck Pearsen, Mike Peary, Charles Piny, Larry Porter, Stuart Prestwood, Daron Pruwitt, Stephan
Purdy, Steve Rathburn, Dylan Renner. Bill Rhone, Carmen Riley, Trent Rogers, John Rothery, Bill
Sager, Jose Santana, Wayne Scott, Danny Stokes, Karl Tarrant, Brucc Thomsen, Patt Thurston, Billy
Turner, Conrade Venis, Kurt Warnner, Cory Welts, Carey Wilson, Cory Wilson, Owen Wilson, Curt
Windmill, Joan Hean, Craig Anderson, Jennifer Ann, Ron Arlest, Roger Bergb, Jzimie Cruz, Everett
Fay, Stephen Glass, Glenn Harper, Leigh Harper, Raymond Krisor, Allan Penson, Guy Richards,
Kevin Washington, Cory Wilkius.

Contrary to RCW 20A.84.130(1), and against the peace and dignity of the State of
‘Washington.

COUNT XXI

And I, Daniel T. Satterberg, Interim Prosecuting Attorney aforcsaid further do accuse
ROBERT EDWARD GREENE of the crime of Providing False Information on a Voter
Registration, a crime of the same or similar character and based on 2 series of acts connected
together with another crime charged herein, which crimes were part of a common scheme or plan,
and which crimes were so closely connected in respect to time, place and occasion that it would be
difficult to separate proof of one charge from proof of the other, committed as follows:

That the defendant ROBERT EDWARD GREENE, together with others, in King County,
Washington, during a period of time intervening between September 1, 2006 through October 8,
2006, did knowingly provide false information on applications for voter registrations under RCW
29A, to-wit: applications under one or more of the following names:

Brad Berry, Miacheal Blackwell, Edward Bradley, Clancy Devery, Norman Devore, Peter
Fowler, Caroline Fox, James Garmey, Willie Green, Ari Hollander, Erin Hope, Becky Johns, Mike
Jones, Bruce Larkson, Fric Lee, Amy Lundin, Terry Mathew, Peter Mccall, Douglas Mcdougald,
Rodney Morgan, Anthony Perkins, Donnald Portman, George Reed, Rich Rees, Maple Rock, Carl
Simmons, James Smith, Corey Stosich, Baron Taylor, Byron Stout, Gary Venohr, Richard Williams,
Melvin Wright, Flores Estrada, James Binks, Edward Hanson, Marc Herold, Bryan Hopkins, Jullie
King, Joel Lipson, Allan Mycrs, Jeff Olson, Gentry Stretz, George Taylor.

Contrary to RCW 29A.84.130(1), and against the peace and dignity of the State of
‘Washington.

COUNT XXI11

And I, Daniel T. Satterberg, Interim Prosecuting Attorney aforesaid further do accuse
KENDRA LYNN THILL of the crime of Providing False Information on a Voter Registration, 2
crime of the same or similar characier and based on a series of acts connected together with another
crime charged herein, which erimes were part of a common scheme or plan, and which crimes were
so closely connected in respect to time, place and occasion that it would be difficult to separate proof
of one charge from proof of the other, committed as follows:

Norm Maleng, Prosecuting Attorney
Daniel T. Satterberg, Interim Prosccuting Attorney
. ¥ ‘W554 King County Courtheuse
INFORMATION - 13 16 Third Avenue
Scaltle, Washington 98104
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That the defendant KENDRA LYNN THILL, together with others, in King County,
Washington, during a period of time intervening between Sepiember 1, 2006 through October 8,
2006, did knowingly provide false information on applications for voter registrations under RCW
29A, to-wit: applications under one or morc of the following names:

Tom Bracy, Matt Cliet, Jhon James, Bill fohnson, Joanan Kendail, Jamie Labarge, Jamie
Lamet, Darcy Lovly, Patric Shell, Jhon Renolds, Steven Thomas, David Alren, Alice Amolds, Todd
Barker, Neal Bradby, Brandy Brantly, Fruto Boy Crispila, Kevin Dawson, Cassandra Doyle, Debbie
Forseth, Alen Godoy, John Halford, Harold Halker, Mary Hyord, Theresa Jacobs, Jamale Jefferson,
Malcolm Jones, James Larson, Marie Marshall, Peggie Nowlin, Robert Paterson, Jeff Thril, Tim
Towers, Jasen Truman, Gary Wentland, Bruce Williams;

Contrary to RCW 29A.84.130(1), and against the peace and dignily of the State of
‘Washington.

COUNT XXIIT

And I, Daniel T. Satterberg, Interim Prosecuting Attorncy aforesaid further do accuse
BRIANNA ROSE DEBWA of the crime of Providing False Information ou a Voter Registration,
a crime of the same or similar character and based on a series of acts connected together with another
crime charged herein, which crimes were part of a common scheme or plan, and which crimes were
so closely connected in respect to time, place and occasion that it would be difficult to separate prool
of one charge from proof of the other, commilted as follows:

That the defendant BRIANNA ROSE DEBWA, together with others, in King County,
Washington, during a period of time intervening between September 1, 2006 through October &,
2006, did knowingly provide false information on applications for voter rcgistrations under RCW
294, to-wit: applications under onc or more of the following names:

Ruby Ainsworth, Anthony Bland, Robert Bryant, Chuck Buhr, Chris Cater, Marc Condo,
Kim Davis, Justin Fields, Thomas Friedman, David Gill, Michael Graham, Tim Guderian, Dennis
Hastert, Alcce Hastings, Les Herring, Roscoe Howard, Paul Jacobs, William Jones, Steven Karr,
John Lewis, Paul Lewis, Timothy Magladry, John McKay, Julie Middleton, Mike Miller, Timothy
Paris, Donald Payne, Terry Porter, Peter Poset, Jack Potter, Rodney Qualley, Doris Rice, Carl
Roberts, Ray Samuels, Ralph Scott, Wendell Simmons, Jon Smarts, Desiree Taylor, Anthony
Thompson, Loviss Todd, Joseph Vetter, Jobnny Warner, Diane Watson, Steven Wieberg, Kathy
Wilson, Frank Wodsey, Roger Bean, Reginald Carter, Grelan Fortune, Rilex Greek;

Tony Guimen, John Henrikson, Kendall Johnson, Christopher Lawler, Frekkie Magoal,
Kelvin Mitchum, Robert Narron, Ronald Plurnmm, Mike Smith, Brenda White, Dewayne White, Lee
‘Williams, Luke Williams, Nancy Wright;

Luke Abbate, Cole Adams, Frank Adams, Kelly Adams, Derick Adkins, Eddie Anderson,
Sherly Anderson, Darnold Armstrong, Austin Bakersfield, Victor Bakersfeild, Christian Balcer,
Marika Baldwin, Jim Barley, Jim Bemnet, Branndon Black, Harold Blake, Andrew Bosch, Felix
Norm Maleng, Proseculing Attarney
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Bosch, Jim Bosch, Jetta Bradley, Carlos Brown, Davotta Brown, Dillian Brown, Jeffrey Brown,
Jenny Brown, Michael Brown, Paris Brown, Paul Brown, David Bucky, Bobby Burkiow, Alan
Burns, Scott Burns, Beverly Carolson, Billy Carrsons, Bob Carter, John Carter, Alica Chang, Martha
Grant, [saiah Conley. Biily Conlly, Stephan Conly, Joe Conner, Zachary Conner, Jennifer Cooper,
Alex Cox, Bobby Cox, Harry Cox, Derck Cruz, Westly Cummings, Kevin Daniels;

Avery Davis, Eddie Davis, Daniel Davis, Karen Davis, Tom Davis, Nathan Deal, Arthur
Earnest, Craig Edwards, Jeniffer Edwards, Georg Ericson, David I'arley, Alan Farrel, Wesley
Feeney, Lance Feller, Milton Ferguson, Cameron Fisher, Benny Floyd, Bradley Floyd, Jack Forester,
Jacob Foster, Thomas Garcia, Thomas Gardiner, Rodney Freling, Leo Gavin, Michact Gelbale,
Collin Giles, James Giles, Jeff Gove, Jeff Hamilin, Jill Hanson, Casey Harvey, Sherman Haynes,
Blake Henderson, Marty Henderson, Grace Hill, Stanly Hill, Martin Hilton, Damon Holland, Nick
Hoover, Gary Houser, Luke Howards, Cheryl Hudson, Jeremy Hunter, Krystal Jackson, Mason
Jackson, Heather James, Walter James, Sean Jefferson, Caleb Johnson, Desire Johnson;

Mike Johnson, Bairy Jones, Bella Jones, Carolyn Jones, Daniel Jones, Hiedi Jones, Robert
Jones, Howard King, Alex Kingston, Doris Kingston, James Kobata, Jamie Koeber, Vicky Koester,
Henry Kopets, Blake Larson, Micheli Laton, Latisha Lawrence, Conner Lonny, Kris Markus, Kris
Marllow, Kyle Martin, Andrew Martz, Jamie Mcfee, Curtis Menemney, James Menemey, Ryan
Menight, Tamra Melvin. Joseph Michaels, Dylan Miles, Anthony Miller, Billy Miller, Eric Miller,
Jessica Miller, John Miller, Wayne Mitchell, Eric Nelson, Jake Nelson, Isaac Norten, George
Obryan, Brandy Oconner, Carrie Olsen, Logan Olson, Jamic Oriley, Wayne Oriley, Patrick Ownes,
James Parker, Leslie Parsons, Stephen Parta, Keith Pashko, Marvin Patrick;

Patricia Patton, Marty Peterson, Joan Petterson. Maithew Philips, Danny Ramsey, Jessie
Randell, Michael Redman, Harry Reid, Reggie Reynolds, Ashly Richards, William Richards, Ethan
Richardson, Brandon Riley, Phill Riley, Sherry Riley, Mariano Rivera, Justin Roberts, Mary Robers,
Aidan Robertson, Cody Robinson, Seth Robinson, Kelly Romero, Connor Rosenburg, Kareen Rush,
Angel Sanders, Dalc Schacfer, Dana Scholte, Lacey Shama, Tucker Shaw, Damone Simmeons,
Andrew Smith, Betty Smith, Crystal Smith, Dcann Smith, Evan Smith, Gabriel Smith, Hunter Smith,
Ian Smith, Jeremy Smith, Maithew Smith, Melinda Smith, Noah Smith, Tanya Smith, Trinity Smith,
Quntine Smithson, Cindy Sofranko, Gerry Sopak, Leon Spencer, Jordan Stevens, Kevin Stevens;

David Stoketon, Sherry Stone, Steve Stone, Jon Swarts, Ryan Swartzer, Damon Tate, Dillion
Tate, James Bradly, Jason Tate, Shavon Tate, Mark Techwood, Dale Thompson, Berry Valdez,
Robert Wagner, Candace Walker, Bernic Warren, Drako Washington, Tyler Washington, Angel
Waters, Luke Waters, Star Watcrs, Connie West, Christopher White, Ivan White, Bethany Williams,
Conzad Williams, John Williams, Jenny Wilsan, Lemay Wilson, Scymour Wilson, Tony Wilson,
Brandon Winslow, James Woods, Thearsa Woods, Kathy Yiely, Kareena Zarira, Janet Zatkovich,
Carl Blaine, Mickael Gelbale, Matt Johnson, Elijah Abernathy, Jose Ainsworth, Kenny Allen,
Edward Baig, John Baker, Steve Bich, Harvey Birchfield, Tames Blake, Daniel Blechele, Wendy
Brandley;

Norm Maleng, Prosecuting Attorney
Daniel T. Satterberg, Interim Prosecuting Attomey
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Abby Brown, Anathony Brown, Dan Brown, Nathan Campell, Pete Carol, Jodie Carter, Mark
Chasez, Adam Clarkson, Thomas Conner, Robert Cennor, William Cook, Ryan Corona, Melady
Covell, Malcom Cummings, Cara Curtis, Charles Danberry, Brigid Davis, Chad Davis, Reginald
Denson, Steven Ericson, Wayne Fergason, Dale Floyd, Dick Francis, David Franklin, Nick Fuller,
Juan Garcia, Danaic Hall, Roy Halladay, Doug Hanna, Kevin Harvul, Todd Hunt, Luis Hunter,
Gordan Jackson, Joshua Jackson, Monik Jackson, Emilie Jones, Karlina Jones, Trina Jones, Josh
Kingsten, Dale Kingston, Tom Lehman, Jose Lowie, Gabbrielle Madison, Geno Marconi, James
Martin, Kyle Martin, Sam Martson, David Mccary, Alex Miller, Preston Mitchum;

Tason Myers, Gabe Nyberg, Darren Oconner, Tannee Olsen, Pat Oscure, Milt Palacio, Will
Pcters, Frank Phillips, Leroy Phillips, Noah Preston, Julian Ramerez, Jeniffer Randle, Frank Rich,
Lee Richardson, Rodger Richardson, Bryan Riley, Michael Robertson, Tyrone Rock, Brent Rayal,
Bill Ruley, Adam Scott, Clyde Scott, Jaff Shaman, Siara Simpson, Abe Smith, Damian Smith,
Daunte Smith, Edgar Smith, Jackson Smith, Jerome Smith, Claire Peterson, Jonathan Smith, Lucas
Smith, Magan Smith, Regina Smith, Roger Smith, Trinity Smith, Julie Snider, James Snyder, Kevin
Spence, Abagail Spencer, Leon Spinks, Jasmine Tate, Paul Tate, Jim Tates, Chris Taylor, Milton
Taylor, Shelly Thomas, Jason Tylorson, Dewayne White, Kaye White, Becky Williams, Jason
Williams, Kina Wilson, Perry Winston, Marcella Yowell;

Connor Hunt, James Riley, Cheyenne Stocton, William Smith, Anna Smith, Alica Pierce,
Kathy Pablo, Divante Olson, Diana Rivers, Bruce Williams, Matthew Wayensbro, Travis Proefrock,
Kevin Doherty, Abel Edwards, Pat Ember, Teddy Edwardson, Jackie Smith, Eric Safrako, Steve
Austin, Glen Davis, Bobby Quin, Kenny Robertson, Gloria Young, Sherry Mayson, Conner Mcrae,
Cody Smith, Dexter Coufal, Alan Johnson, David Anthony, Cynthia Powmen, Jamie Tate, Ricky
Wickson, Pion Aritz, Dan Birce, Heather William, Veronica Mars;

Ray Adeleke, Lisa Adkins, Ronnie Agosta. Bruce Akins, Wayne Amuneson, Kim Ancell,
Ashley Anderson, Jessica Anderson, Mark Anderson, Randall Ans Den, Airelle Austin, Tony Ayers,
Christy Bancoft, Calvin Bankston, Alice Barber, Mary Barker, Whitney Barker, John Barr, Phyllis
Benington, Marshe Bennett, Marleta Benson, Belty Benton, Judy Biggert, Brenda Bisciglia, Norm
Bishop, Marsha Blackburn, Jadamarie Blakemoore, Ginny Brown, Juliana Brown, Allan Burgeson,
Dan Burton, Tim Busch, Amber Calvwell, Scott Campbell, Chris Cannon, Omar Carrington, Terry
Carter, Tim Chapell, Josie Charles, Lauren Cheney, Latina Claycamp, Mike Conaway, Mimi Cooper,
Mary Coltons, Galvin Covey, Paul Cowell, Antonio Cox, Tre Curry, Cameron Curtis, Paul
Davidson;

Dave Davis, Justin Davis, Richard Davison, Frank Demons, Nicholas Denigris, Bonney
Billano, Ryan Dotson, Martain Elliott, Frank Ellis, Lewis Ellsworth, Christian Elmont, Raymond
Elms, Joshua Elrod, Mark Emerald, Dudley Emmett, Pauline Enderson, Mary Exieson, Nick Farell,
Pouglas Fergason, Julie Finch, Betty Fitzgerald, Gale Fleicher, Jay Floberg, Pete Folly, Dennis
Forbes, Corliss Fowler, Lawrence Fredriks, Julie Frisco, Jerry Frons, John Frost. Rosalic Gearhead,
Jeremy Giles, Nikki Glendoson, Mark Halester, Michael Hall, Gary Hamilton, Vera Harper, Lisa
Harrington, Steve Hayden, Brent Hill, Martin Hill, Valery Hill, Lee Hogan, Nicole Hoppensteadt,
Alex Hopson, Dexter Horner, Howard Hudson, Lang Hugger, Shawna Hunt, Jack Iverson;

Norm Maleng, Prosecuting Attorncy
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_ Amanda Jackson, Celine Jackson, Fred Jacksorn, James Jackson, Paul Jackson, Delnique
Jacobson, Julie Jacobson, Mantke Jacobson, Nicole James, Carolyn Jasinski, Hugh Jefferson, Greg
Jeffres, Ashley Johnson, Cory Johnson, Albert Johnston, Kevin Johnston, Suczanna Johnston,
Brittncy Jones, Gwendoly Jones, Jamie Jones, Mike Jones, Bill Jorgenson, Dick Judeson, Rachel
Kablec, Anthony Keith, Johnny Kendo, Jason Kepler, Pete King, Bill Kingson, Mark Kirk, Greg
Koba, Shanna Kostad, Sheenia Landen, Larry Larson, Julie Lawrence, Tom Lee, Robert Lewis,
Caleb Lockart, Ray Logan, Gary Mack, Billy Magma, Rita Mandels, Karl Manner, Julia Manning,
Carlos Manicia, Dakota Marcus, Eran Marks, Louis Marks, Doug Marrs, Tobey Mars;

Del Marshall, Michael Marston, Rochelle Martin, Kirklyn Mason, Steven Masters, Junc
Menerney, Martin Meeker, Gunter Meekers, Marty Miller, Ron Miller, Gabriel Mills, Trace Miils,
Nate Myers, Jonathan Nelson, Brandon Oaks, Nelson Ockfen, Brian Ohara, Jason Ortiz, Tom
Osborne, Katherine Parker, Nate Patten, Kalie Paul, Kendrick Payne, Shannon Penny, Marie
Marshall, Johan Petro, May Potter, Donney Price, Nancy Price, Mich Redmen, David Richardsor,
Alberto Richmen, Simon Ripley, Debbic Roberts, Earl Roberts, Danny Rodregez, Albert Rodriguez,
Mark Schafer, Thomas Sites, Marie Skaggs, Odell Skinner, Edward Smith, Gabby Smith, Karen
Smith, Robert Smith, Patrick Somers, Jay Spencer, Shannon Spencer, Johnathen Statesmen, Kari
Stockton;

Lonny Stoketon, James Strong, Tom Tancredo, Joe Tate, Bobby Taylor, Martez Thomas,
Miles Thompson, Terry Thompson, Wally Thompson, Brian Tolley, Todd Valdez, David Varitek,
Chris Venton, Shawn Vincent, Darrell Wade, Jessica Washington, Bryan White, Connie Whitehead,
Chris Wilks, John Willeex, April William, Travis William, Wanda William, Shawn Williams,
Trinaty Williams, Robert Willis, Jimmy Wilson, Trevor Wilson, David Winslow, Taylor Winthrop,
Eddie Wood, Amold Woods, Frank Woods, Randle Woods, Lee Young, Jeff Alexander, Carrol J
Benton, Rachael Bisberry, Rick JTowells, Porsha Madison, Amber Anderson, Ron Amold, Spencer :
Bachus, Tom Baily, David Baker. Destiny Banner, Rick Barber, Fred Bidwell, Arthony Birkland, '
l

Jennifer Bones;

Jason Bucks, Chris Burkey, Bill Canmon, Sam Cannon, Christina Carpenter, Terry Carrys,
Berry Carter, Jeffrey Christen, Kym Cofley, Randell Cove, Robert Cox, Jodie Dexter, Sunny Donald,
David Edward, Randy Ericson, Suzanne Fisher, Margeret Fison, Mitchell Ford, Danny Fortson, }
Janett Fraggs, Carlos Franks, James Gorden, Zachary Green, Dennis Hamler, Janine Haroldson,
Jamie Hawley, Keyyonna Hodges, Katie Holmes, Casey Holson, Dean Hover, Joe Hunter, Dakota {
Jackson, Billy James, Kevin Johnson, Kimberley Tohnson, Matt Johnson, Rick Johnson, Harrey
Jone, Brian Kadish, Hassan Kahn, Brandy Kane, Al Knutson, Shana Larson, Chang Lee, Davonnta
Lewis, Paul Lincoln, Max Louies, Jan Madison, Tyrese Manel, Stephen Marris;

Breanne Martine, Angie Martinez, Jordan Martinez, Kathleen Martini, David Matthews,
Andrew Mays, Biue Mcrae, Hunter Micheals, Frank Mickels, Joyce Miller, Jack Monrowe, Jean
Morgan, Shelten Morris, Phillup Munic, Cliff Nelson, Jack Newin, Bill Olson, Jonathan Parker,
TJudie Pcters, Jamic Phillips, Kar! Porter, Marrco Pulson, Leo Randalf, Linda Randich, Kenneth
Riley, Jack Ringo, Tyler Robertson, Hal Rogers, Luke Ruiston, Joann Smith, Tina Smith, Damone
Stevens. Sunny Stone, Ben Thompson, Carl Turner, Joseph Turner, Bobby Valentine, David Varitek,

Norm Maleng, Prosecuting Attorney
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Jean Villamor, Luke Wattson, Clarence White, Steve White, Montey Williams, Brent Willson,
Aaron Wilson;

John York, Todd Garmen, Grace Happerman, Jeff Morrison, Jason Cossel, Joseph Koehn,
Gabby Jacobson, Louis Formen, Kirk Metally, Joseph Murry, Michael Richardson, John McPhail,
Brad Costa, Fred Cornwell, Ravin Betts, Barry Bexters, Keith Gumble, Mark Mead, David Pete;

Derik Lee, Curtis Martin, Ken Martin, Tim Meish, Shawn Mellon, Buddy Miller, Ted
Mitchell, Carla Moilter, Karl Moss, Jake Mower, Sid Andrews, Donald Ashleman, Vin Baker, Levin
Baron, Chad Brady, Wess Burkman, Larry Bush, Bobby Carter, James Carter, Joe Carter, Billy
Cartman, Gean Cartman, Steve Chase, Brett Cummings, Tom Cushman, Frank Eldon, Glenn Eldon,
Carl Fitch, Rick Flare, Bruce Foster, Billy Gram, Trent Green, Billy Hanson, Gary Harland, Bill
Hartwood, Billy Hays, Paul Henderson, Mark Henry, Edson Holloway, Phil Jackson, Sean John,
John Kacey, Angle Keller, Gene Kelley, Mark Krober, Walter Newton, Shawn Pace, Richard Palms,
Rod Parks, Brian Patterson;

Luck Pearsen, Mike Peary, Charles Piny, Larry Porter, Stuart Prestwood, Daron Pruwitt,
Stephan Purdy. Steve Rathburn, Dylan Renner. Bill Rhone, Carmen Riley, Trent Rogers, John
Rothery, Bill Sager, Jose Santana, Wayne Scott, Danny Stokes, Kar] Tarrant, Bruce Thomsen, Patt
Thurston, Billy Turner, Conrade Venis, Kurt Wamner, Cory Welts, Carey Wilson, Cory Wilson,
Owen Wilson, Curt Windmill, Joan Hean, Craig Anderson, Jennifer Ann, Ron Artest, Roger Bergb,
Jaimie Cruz, Everett Fay, Stephen Glass, Glenn Harper, Leigh Harper, Raymond Krisor, Allan
Penson, Guy Richards, Kevin Washington, Cory Wilkins;

Brad Berry, Miacheal Blackwell, Edward Bradley, Clancy Devery, Norman Devare, Peter
Fowler, Brad Fox, Caroline Fox, James Garmey, Willie Green, Ari Hollander, Erin Hope, Becky
Johns, Mike Jones, Brucc Larkson, Eric Lee, Amy Lundin, Terry Mathew, Peter Mccall, Douglas
Mcdougald, Rodney Morgan, Anthony Perkins, Donnald Portman, George Reed, Rich Rees, Maple
Rock, Carl Simmons, James Smith, Corey Stosich, Baron Taylor, Byron Stout, Gary Venolr,
Richard Williamns, Melvin Wright, Fiores Estrada, James Binks, Edward Hanson, Marc Herold,
Bryan Hopkins, Jullie King, Joel Lipson, Allan Myers, Jell' Olson, Gentry Siretz, George Taylor;

Tom Bracy, Matt Cliet, Jhon James, Bill Johnson, Joanan Kendall, Jamie Labarge, Jamie
Lamet, Darcy Lovly, Patric Shell, Jhon Renolds, Steven Thomas, David Alren, Alice Amolds, Todd
Rarker, Neal Bradby, Brandy Brantly, Fruto Boy Crispila, Kevin Dawson Cassandra Doyle, Debbie
Forseth, Alen Godoy, John Halford, Harold Halker, Mary Hyord, Theresa Jacobs, Jamale Jelferson,
Malcolm Jones, James 1.arson, Marie Marshall, Peggie Nowlin, Robert Paterson, Jeff Thril, Tim
Towers, Jasen Truman, Gary Wentland, or Bruce Williams;

Contrary to RCW 29A.84.130(1). and against the peace and dignity of the State of
‘Washington.

Norm Maleng, Prosecuting Attorney
Daniel T. Satterberg, Interim Proseculing Attorney
‘W554 King County Courthoust
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COUNT XX1V

And I, Dantel T. Satterberg, Interim Prosecuting Attorney aforesaid further do accuse
BRIANNA ROSE DERWA of the crime of Making a False Statement to a Public Servant, a
crime of the same or similar character and based on a series of acts connected together with another
crime charged herein, which crimes were part of a common scheme or plan, and which crimes werc
so closely connected in respect to time, place and occasion that it would be difficult to separate proof
of one charge from proof of the other, commitied as follows;

That the defendant BRIANNA ROSE DEBWA in King County, Washington, on or about
October 6, 2006, did knowingly make a false or materially misleading statement, to-wit: statements
contained in an Election Official Verification Sheet dated October 6, 2006, to the Director of the
King County Department of Records, Elections and Licensing, or his represcntatives, and this
statement was reasonably likely to be relied upon by said public servant, or his representatives, in the
discharge of his duties;

Contrary to RCW 9A.76.173, and against the peace and dignity of the State of Washington.

NORM MALENG
Prosecuting Attorney
DANIEL T. SATTERBERG
Interim Prosecuting Attomey

Stepben P. Hobbs, WSBA #18935
Senior Deputy Prosecuting Attorney

Norm Maleng, Prosecuting Altorney
Daniel T. Satterberg, Interim Prosecuting Attorney
W554 King Counity Courthouse
INFORMATION - 19 516 Third Avenue
Seatile, Washington 98104
(206) 296-9000, FAX (206) 296-0955
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CERTIFICATION FOR DETERMINATION OF PROBABLE CAUSE

That CT Johnson is a(n} Detecitive with the Xing County Sheriff’s Cffice
and has reviewed the investigation zonducted in the Xing County Sheriff’s
case number(s) 07-120588;

There is probable cause to believe that Briznra Rose Debwa, Robert
Edward Gresene, Tina Marie Johnson, Clifton Eugene Mizchell, Ryan Edward
Oison, Kendra Lynn Thill and Jayson Lee Woods committed the crime(s) of
Providing False “nfcrmation on a Voter Registration, RCW 29A.84.130{1) (King
Ccunty): Debwa=l Count; Greene=] Count; Johnson=7 Counts; Mitchell=1 County;
Olson=2 Counts; Thill=l Countr; Woods=7 Counts
Providing False Infermation on 2 Voter Registration, RCW 25A.84.130(1)
(Pierce County): Johnson=1 Count; Woods=1 Count
Making a False Statement to a Public Dfficial, BCW 9A.76.175 (King County):
Debwa=1 Count.

This belief is predicated on Lhe follcowing facts and circumstancess:

I. ACORN
A. Bacxkgzound

RCORR stands for Association of Community Organizations foxr Reform New.
ACORN is, accerding to its website (www.acorn.orq), a “nation-wide community
orgarizalbion of low- and moderate-income families, working together for
social justice and streonger communities.” RCORN advocates, among other
things, voter participation. Onz of its stated goals Zs “to create and
sustain increased leveis of voter participation by lew-income, mincrity and
othexr disenfranchised communities.”

ProZect Vote, according to its website (www.projectvote.org), is a ron-profit
voter registration and voiing rights organization that focuses on low income
and minority citizens nationwide.

In 2024, ACORN ard Project Votc entered inte a joint operating agreement. =In
that agrsement, ACORK agread to carry out cutreach voter registration
services for Project Vote as part of a joint effort to register low- and
mocderate-income and minority voters and to encourage Lhose voters to
participate in the democratic process.

ACORK is an Arkansas ccrporation based in Louisiana. Project Vote is a ror-—
prefit organization with an office in Louisiana. ACCRMN and Project Vote
share the same mailing zddrese ir Louisiana.

3. Voter Registrztion Crives-Office Struchuze

Certification for Determination Norm Maleng
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Prior to a gemeral elesction ACORN seis up local oifices in regioas throughout
the United States to coaduct local voter registration drives. ACORN hires
people to open up a regional office and carry out the drive.

The process of setting up a local office, hiring employaes, trzining of thosa |
employees and administration of the local drive is outlined in at least the
following mznuals: V“Project Vote and ACORN Voter Regisiration Training
Marual” and the “Prcject Vote Voter Registration Quality Control” manual.

The first manual primarily discusses how tc set-up and run an office. It
goes into detail about such items as recruiting smployees, training of the
employees, problen solving and budget management. ACORN designates the
person setting up the office and carrying cut the above-described functions
as the Polilical Organizer, or PO.

The second manual primarily discusses step-by-step quality control procedures
for handiing of vecter registraztion applications coliected by employees during
the voter registration drive. It explains how to verify the authenticity of
applications collected, and also how to conduct an investigatiom intc
suspicious applications to determine if they are fraudulent. I= also
discusses the various ACORN forms and how to use them. This manual is the
primary tool of the persen ACORN refers to as ths Quality Contrcl Specialist,
oxr QCS.

When a 20 is hired, that psrsen sets up an offfice and hires a QCS znd othex
enployess. ACORN describes in its manuals the types of otaer employvees to be
hirxed by the PO: Voter Registzation Worker (VEW), Team Leaders (TL) and
Election Administration Coordinatorxs [(EAC).

The manuals detall the roles of the PO, the QCS, VRWs, TLs and EACS:

Poiitical Orgamizer (PO}

& Manage z staff of 15-23 part-time employees

e Zdentify and develop a core tean of staff leadership

* Devalop and executs a recruitment plan

s Provice daily training in the office and the field

* Develop and execut2 a voter registration site plan

* D[aily management of the quality contrcl system and staff

s Administrative duties including processing and nandling voter registration
cards, turning in cards to board of election

e Produce a minimum of 1000 votsr registratioas caxds per week

* Repoxting gozls and produciion on the program via on-line systems

s Zarticipating in weekly schedulec confarenca calls

s Managing payrcll

s Understand and mect cifice budget

* Fregquent use of Internat, e-mail, and basic office programs including Word and
Excsl znd use voter files

Certification for Determination Norm Maleng
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* Training and support for ACORN members and staff zs needed

® Understandirg and follow the voter registzation lazws in your state, plus
understanding legal guidelines that ACORN rmust follow

» Gather, resezrch and analyze voter information and make goals from the
information

¢ Deal with a wide variasly of problems/crisis management

* Working with lccal head organizer to develop site plans, undesstand city
politics, and develop rslatlonships with groups that may be zeneficial 2o our
voter registration program

Also:

“Political Organizers are ultimately responsible for all aspects of quality control in
their offices. They ave responsible for assuring the all the Protocols are implemented
and the Quality Control Steps are rigorously followed.”

Quality Contzcl Specialist (QCs)

Aithough =either manual gives a lis: cf spec: © QCS duties, one of the manuals offers
the following: “Quality Contrél Specialists perform a two step Evaluation procedure
and reports all findings <o the Political Organizer and Flection Administration
Coordinator. They follow the Performance Evaluation Protocol: Viswal and Thone
Verificezticn. Quality Contrel Specialists may, under the direction of the Political
Organizer, perform additicral investigations of an application or Voter Registraticn
Worker. Quality Control Specialists report to the 2olitical Qrganizer.”

Voter Registration Worker (VRW)
The manuals cffer, in part, the following: “Woter Registratior Workers, Employees and
Members Distributing and Collecting VR Cards
Voter Registration Workexs have four important ccmponentsz iz Quality Control:
. Making sure the applicant is eligible;
. making surc the aprlication is conmplete;
collecting applica*icns that mest the goals of the organization: and,
4. accurately reporting the numbers and tvpes of applications they collec:.”

Team Lead

(TL)
The manuals oZfcr, in part, the following: “The Team Leadfer’s components of the
Qualikby Ccntrol system include mazaging the Vo:er Registratien Workers in the Team and
reporting any issues of concern to the Poli%tical Organizer or EA Coordinator. Tezm

Leaders may ke responsible for seslecting voter registration sites that will produce
tne apolicant demogrzphic the organization seeks. Team Leaders may alse be responsible
for werifying that apmlications sre compizate and verifying the information on batch
sheets is accurate defore a Voter Registration Worker gives their applications to the
Politiczal Owganizer. IZ an office does not have team iezders this is Lhe Political
Orcanizers responsidility. Team Leaders report tc the Politizal Orgznizer.”

Cestification for Determinakicn Norm Maleng
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Election Administra Coocxrdinator (EAC

blection Administrat-on Coordinator (BAC)
“Election Administration Coordinators mon

r the c¢uality corntrel in offices, step in
1 gaps in guality control and monitor the =lection officials processing of
applications submitted by ACORN. At lezst once a week the BR Coordinator reviews the
batch sheets, forms and revorts maintained by the office pursuant to the 3atch and
Forms Protocol. Periodically, but at least once a month, the EA Coordinztor meets with
election officials to discuss quality issues and submits information requests to
election cfficials related to guality controi. As needed to address barriers to voter
registration or veting, the Election Administration Coordinaltor will e rzsponsible
for building relationzhips with election cfficials and loczl election staksholders,
understanding 5tate ard county election procedures, advocating for low-income and
minority votexrs, easuring voter registrztion applicants become registered and
providing oversight the quality control program.”

It should be noted that one cf the first iters mentioned in the second
manual, Lhe “Project Vote Voter Registration Quality Conlkrol,” is to monitor
local election closing dates to make sure that all voter registraticn cards
ccllected are transmibtted to election officials before the clesing date.

IT. Washington State Votirng and Elsctions

A. Secretary cof State

The Washington Secretary of State’s Gffice is loczted in Olympia, WA. The
current Secretary of State is Sam Reed.

One of the primary functions o¢f the Secretary of State is to serve as the
state's chief elections officer. One of the responsibilities of the
Secretary oI State is supervising stazte and local elecrions, and certifying
the resuvlts of stzte primaries and general elections.

Tederal law xeguires each state to mairtain a centralized voiter registration
database that contains the name and registration information of evexry
eligible voter in the state. Arnother responsibility of =he Seccrastary of State
is maintaining this database. The voter registration database is referred to
as the VIDB.

B. King County

King CounlLy Records, Elections and Licensing Services, also referred to as
REALS, is located at 500 4% AV, Room 553, in Seattle, King¢ County, WA. REAL3
conducts elections for all taxing districts in King County, meintains voter
registration files, verifies signatures on Zecal initiatives, referendums and
petitions, processes absentee ballot requests, produces voter pamphiets for
each election and conducts redistricting requirements.

Certification for Determination Norm Maleng
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<. Pierce County

The Elections Division of the Pisrce County Auditor’s Office is located at
2401 S 35% ST, Room 200, in Tacoma, Pierce County, WA. This division
conducts elections for all taxing districts in Pierce County, maintains voter
zegistration files, verifies signatures on lccal initlatives, referendums and
petitions, processes absentee ballot requests, produces voter pamphlets for
each elzction and conducts redistricting requirements.

IZII. ACORN-Washington
A. Anita Latch-PO
In 2006 ACORN ccnducted voter registration drives in cities throughout the

United States to get people in its targst group registered to vote for the
upcoming elections.

In June 2006 ACORN hired Anita K. Latch to open an oZfice in the Puget Sound
area ol Washington in order te conduct a veoter registration drive. She was
hired as the Political Orgarizer (PO).

Latch was sent to trxaining out—of-state. She presumably received the above-
described manuals. After her training, Latch returned to Washington and
bagan both recruiting employees and looking for potential office spacs.

Latch initially used a library in the Taccma area to screen potential
employees and for Lraining of new employees.

B. Brianna Debwa-QCS

On or abcut culy 24, 2006, Latch hired Brianna R. Debwa, an acquaintance, to
£i11 the position of Quality Control Specialist {QCS). & staff person from
BCORN’s national office came to Washington and Lrained Desbwa.

C. Tacoma Qffice

In or around August 2006, Tatch set up an office at 1322 S Fawcett ST, Suite
14, in Taszcma, WA. TIrom this office Latch continued to screen potential
employeas and train new employees.

D. BAdditional Emplcoyees and Training

rior to and after Latch opening the Tacoma ACORN ofifice, new cmployees were
continuously hired. ZAmong those hired were the following individuals:

¢ Robert Edward Grsene (hirad cn or arxound September 18, 2006)
e Tina Marie Jeanson (hired on or around September 13, 2006)
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Clifton Eugene Mitchell (hired on or axround August 7, 2006)
Ryan Edward Olson (hired on or around Rugust 9, 2006}
Kendra Tynn Thill (hired on or around Septembex 286, 20C6)
Jayson Lee Woods (aired cn or arcund September 15, 2006}

Bach of the zbove employees was hired as a Voter Registration Worker. During
this time of hiring, no one appears to have been hired for the other
positions described above: Team Leader and Election Adrministration
Coorndinator.

Once the employees were hired, they were trained and oxriented to their new
position. BAs part of this process, the new employees completed numerous
forms. Included in these forms are the following: ACCRN forms titled “Quality
Contrel Staff Policy,” “ACORN Veter Registration Worker Training
Certification” and “Sample ACCRN Voter Registration Worker Requirement.”

The first form clearly stales thabt it is 1llegal Lo forge or alter voter
registraticen applications. It then lists examples o firzudulent activities,
and it concludes by saying that violation of the poliey will result in
terminztion of employment. It goes further and states that ACORN will
cooperate with law enforcement in investigations and prosecution of fraud.

The second form is a certification that the employee was trained on how to
£iLl out a voter rsgistration applicatlion, how to 2nsure that it is Zilled
out completely and accurately, how to determine who is sligikle to registsr
to vote and that the employee was Lrained on applicable laws and regulations
that cover voter registration.

The third form is a certification that the information provided by the
employee on the employment agreement was accurate; that they understand that
only persons who are eligible to register to vote can complete a voter
registration application; and, that they must turn in voter registration
applications at the end of theixr shift, and if they do not return to the
ACCRN office at end of shift they are nc longer an ACORN erployee and
they are resvonsible, as an individual, for turning in the veoiter registration
application to the appropriate election ofZicial.

These forms are signed by all ACORN employecs.

Iv. 2006 ACORW Voter Registration Drive

A. Latch Departurs

Sometime in ox around August 2006, Latch’s employment with ACORN ended.
Clifton Kitchell became the PG, although there was no official promotion to

this position. (Mitchell stated the he was promoted to Team Leader by
Certification for Determinaticn Norm Maleng
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Stephanie Moore, a national ACORNW employee, and also given a raise to 510 per
hour. He said that she told him if he got the numbers up, she would pay him
$25,000 per year plus benefits. Brian Mellar, ACORN general counsel, stated
the Mitchell was elevated to PO. According to Latch, he was promoted to Team
Leader). There is no documentation, nor are there any statsments, that
Mitchell received any additional training aZftexz being promoted, whether
officially or uncfficially, to the vosition of PC.

Also following the deparlure oI Lakch, Ryan Olson, who was hired as a VRW,
vas promoted to TL. Documentation shows that the prometion was made by
Mitchell.

B. Pierce County

The employees of the Tacoma ACORN office got people to register to vote by
soliciting persons to complets a voter registration application (Caxd).
Cards were collectad and submitted to the Zlections Division oZ the Pierce
County Auditorfs OZfice. It appears that Lhe Cards were submitted in =&
timely manner.

C. King County

Tcowards the end of the voter registration drive, the above-ramed Tacoma ACORN
office employeses (Joarson, Greene, Mitchell, Olson, Thill and Woods; began
going to Seattle, Xing County, WA to gather Cards. Records indicate that
they were in King Courty in or around September 28, 2008 to October 4, 2006.

The Cards collected by the employees were submitted to REALS, in bulik, on
Octcoer %, 2006. The state deadline Zor submission of Cards was Octobexr 8,
20D6.

V.  EEALS
A. Submission of Voter Registrabion Applications

On Qctoker 9, 2008, REALS received z box of voter registration applications
(Cards) from Tacoma office of ACORN. Tris was one day past the state
deacdline on which the Cards were due. The box was received by a parcel
delivery service, although it is not clear which sexvice. (Lisa Moore, a
REALS employee at the time, recallad that was a service like UPS, but
definitely not the United States Postal Service).

The box was opened by a REALS employse (that employee has not been identified
in this investigation) and fourd to contain Cards. On tep of the stacks of
cards was an ACORN form ertitled “Election 0fficial Verification Sheet.” The
form lists, among many things, the following details: the county *o whish the
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Cards were delivered (King is listed), the date submitted (October 6™ is
Zisted}, a representation of the contents of the box by shift date and amount
collected on that date (the date range is from September 228% wo October 4%,
and the amounlt collected on each date is iisted as 128 Cards), name of person
susmitting the Cards (Brianra Debwa is listad), the total number of Cards
submitted (1157 is listed) and the number of incomplste cards (“50 susp/cup”
is listed [“susp” means suspicions and “dup” means duplicate]).

The form sexved as Debwa’s statement Lo REALS, on behalf of ACORN, of the
contents of the box.

3. Debwa’s Statements to REALS Emplcyee

After receiving the box of Cards frem ACORN, Lisa Moore, a REALS employee at
the time, attempted to call Dsbwa several times regarding the issues scrround
subrission of the Cards past the deadline. Moore documented attarpted calls
to Debwa on the form submitted by Debwa inside the box containing the Cards.
(The original form was later provided %o investigators).

Moore began trying to contact Cebwa on October 10, 2C06, and she finally
spoke to Debwa on the phone on October 13, 2006. Moore asked Debwa about the
box and Debwa indicated that she put it in the mail on Saturday. Moore said
she explained to Debwa that statute requires that the Cards be turred in on a
specific date, and that they were turned in past that deadline.

Mooxe began questioning Debwa about Cards that appeared to have been filled
out by the same person. Debwza explained that her staff completed Cards for
the person registering to vote. Moorc explazined that many of “he signatnres
appeared to have been done in the same handwriting, znd Debwa said that her
staff does not complete the signature for the person registering.

Debwz zsked Moore for z few of the initials of the staff person who gathersd
the Caxd (the person gathering the Card is required to write their iritials
on the upper right-hand corner of the Card). When Mcore providsd some of the
initials, Debwa tcld her that those persons no longer worked there.

Hoore asked Debwa if her organizallcn suspected any wrong-dcing. Debwa said
they would complete an incident report and keep it on file. Moore asked
Debwa if she notiZied the state and cther counties if there were any issues
s0 the Cards could be locked at. Debwa hesitated but said she yes.

Moore later documented this conversation.
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C. Voter Registration Application (Card) Issues

It was detexmined that the above-mentioned box coatained 1805 Cards, although
the ACORY form completed oy Debwz and submitted with the box indicated that
the box contaired 1157 Cards.

From the beginning, there were issues surrounding whether the Cards would be
accepted and processed by REALS. First, the Cards were submitted after the
deadline. Second, initial review of the Cards showed that there were issues
surrounding their validity. Zor example, some Cards were missing statutorily
required items like a signature. Also, aftexr examination it appeared that
the handwriting on many of the cards was similar.

There were discussions regarding these issues ameng REALS staff, the King
County Prosecuting Attcorney’s Office (KCPAO) and Secretary of State, and it
was decided that the Caxzds wculd be added to the voter registzation databzse
(VRDB) and monitored.

Also during this time, a lawsuli: regawding these issues was filed and
subsequently a federal judge decided that these Cards would be processed aad
added to the VRDB.

D. Card Verificstion Process in Washington-Background

When a voter registration application form (Caxd) is completed it can be
mailed or deliversd in-person tec a site that accepts Cards (i.e., REALS
office). If the form is mailed, it automatically is sert to the Elections
Divisien of the Secretary of State’s office. The Zlecticons D ion will
then ferward the form to the appropriats county. The Electicns Division does
not maintain records. Instead, the LElections Division administers the

database (the VRD3) that is used by the state and zll counties in Washington.

In essence, the VRDB is a lis:t of registered voters in the state of
Washington. It can be accessed by Elections Division staff and county
electien staff. Data can be entered, updated, changed and deleted by these
staff persons.

When a Card is received, whether by the state or a courty, a "duplicate
check” is fixst done. This means a check is dene to see if the voter listed
¢n the Card is already registered to vete. This sasures that & duplicate
registration is not entered into the VRBD.

New Cazds are also received for people that are already registersd to vote
for a variety of reasons. For sxanple, a perscn may have moved and is
sending in a new Card bescause of this. If this is the case, a check in the
VRDB would let the staff person know that the person is already 2 registered
voter, but that the person has moved and the information necds to be updated
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in the VRDB. This address change would be done instezd of the same parson
being registered to vote twice, which cculd lead to tie person voting twice.
When a Caxd is entered into the VRDB, the identity of the person registering
to vote goes through a verification process. On the Card the person
identifies himself in several ways: name, date of birth, address and phone
number, Social Security Number {SSN) &nd/or Operator’s License Number (OLN).
(If the SSN is entered, only the last four numbers are regrested).

The first part of the verification is done with the OLN and SSM. If the OLN
was provided, it is verified against a list supplied monthly by Department of
Licensing (DOL}. If the SSN is provided, “he number is verified, wvia DOL,
with the Social Security Administration (8SR). (RAs a note, SSA is required
by federal law to allow states to check, through their DOL, SSNs against the
SSA database. The SSA has 24 hours to respondi. IS both GLN and SSNW are
providad by the psrson, only the OLN is used for ver. cation.

The SSMN verification process presents a problem, For SSA to verify a SSKN
there has to be an exact match with the name and date of birth to whom the
SSN was issued. So, if Frederick A. Smith, with date of birth 0l-01-1%01,
was issuec 5SN 111-11-1111, SSA will only verify i the information oa the
voter registration form is an exact match. If the person enters his name as
Fred Smith, the $SN verificaticn will fail and be Zlagged. BAnother reason
Zor not getting an exact match is beczuse there are lots of people that have
the same name and the same last four digits of their SSN. These things
happzn often accordiag to Elections Jivision stazf.

Whan a Card is failed and flagged, the Elections Division is notified, but
the county responsible for the Card is tasked with the follow-up
investigation. Tor example, the name, date of kirth and CLNW on a Zorm may
match, but Zt fails because SSA szid the last [our of the SSN did no match.
The ccunty would then make phone calls and de other research to verify that
the person matches the $SN. If this works cut, the county stzff person
passes the person and they are addad to the VRDB.

Elections Divisicn notifies the proper county if a Card is accepted, rejected
or Zlagged for identification verification. If the Clard is rejected ox
flagged for identificatiorn verification, it is the county’s responsibility to
do follow-up investigation.

Elections Division staff persons check the voter list monthly for duplicates
and deceased perscns, and quarterly for convicted Zfelons. Staff persorns also
check for womer who have married and changed their names, but have neglected
to c¢hange their voter registration information. Further fellow-up, if
necessary, is dona by the counties.
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E. ACORN Cards Submitted to REALS

The Cards submitted to REALS were added to the VRDB. The verification
process followed.

The Cards were verified in the manner described above. Once a Card failed,
REALS sent a letter to the person named on the Card at the address listed on
the Card. The letter reguested that the person take steps (listed in the
letter) to verify that they registerad to vote.

Of the 1805 Cards submitted to REALS by ACORN, 1762 Cards failed the
verification process.

REALS staff contacted the KCPAO. The case was then referred to the King
County Shexiff’s Cffice (KCS0). The US Attorney’s Office and the FBI also
became Involvad.

VI. Investigation
A. Backgzound

On cr around March 22, 2007, I opened a case file and begar an investigation
into the issuss discussed above, Tas KCPAD was irvolved in the investigation
frem the beginning, and it also becanme ths rscord keeper of documents
pertinent to this investigation,

REALS precvided the XCPAO with alil original Cards submitted by ACORN.
Farther, REALS provided all originzl corraspondence (e.g., verificat:on
letter sent by REARLS to the addresses of named pexzsons listed on the Cards)
involved, and other docurmentation compiled by the office.

B. ACORN Initiates Investigation

Brian Mellor, general counsel for ACORN, scnt a letter to then prosecuting
attorney Norm Maleng, stating thet after rzading contenporary new articles
concerning motential problsms with the Cards submitted to REALS by ACORY, hs
cenducted an internal review of Cards submitted by employeas at ths Tacoma
ACORN oflice.

Mellor sZzted in the letter that aflber analysis he discovered evidence that
three employees collected a substantial number cof Cards from two homeless
shelters in Seattle. His examination of the Cards subritted by these three
workers Jed him to believe that the signatures were fcrged. He named the
enployees he suspected: Tina Johnson, Ryan Olscn and Jayson Woods.
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In support of his zlliegations, Mellor enclosed copies of the nemed employees’
employment application and cther documents with their hancdwriting, as well as
some of the Cards that he suspected were fraudulent.

Mellcr stated that he would continue to assist in any investigation.
C. Bssistance by US Attorney’s Office and F3T

The US Attoxney’s Office and the FBI assisted this investigation by obtaining
information and documentation through a grand jury subpoena and other
reguests. Also, the TBI Special Agent Dan Bennett assisted by taking part in
intexviews of suspects.

On June 12, 2007 a grand jury stbpoena was Lssued which irstructed Brian
Mellor, as counsel on behalf of ACORN, to provide copies of the following
documents:

= Stzadard quality and contzcl operating proscedure durirg the 2006 Electicn Cycle

* nny and all documents relating to guality and control procedures Lhat BCORN
made avzilable to the Tacoma Office during the 2006 Election Cycle

e Any and all documents relating tc quality and control training provided by
ACORN to ACOEBN employee Clifton Mitchell durzing the 2006 Election Cy

-2

s Bny and all cocuments relating te quality and control training provided by
ACORN to ACORN erployee Briana Debwa during he 2006 Elcction Cycle

e One copy of any and all decuments that establish relationskhip between RCORN and
Projec: Vote in the State of Washingten during the 2006 Election Cyclie

e One copy of zny znd all decuments tha“ set forth the manner in which ACORW was
reinbursed oy Project Voite for gathering and submitting voter registration
cards in the State ¢f Washiagten during the 2006 Eiection Cyclis

The requested documentation was subszguently received. The ranuals referzed
to above were among the documentation received.

On April 26, 2007, Mellor provided the following documents in response to a
request by Special Agent Bennett:

* ACORN 2006 Washingten Employvee List
* ACORN 2006 Washington Supervisor List
* ACORN 2006 Washington Voter Registration Application List

D. XCPAQ Documentation and Effcrts

The KCPAC used the dccurentation susplied by REALS and the documentation and
information gathered by ths US Attorney’s Office and the FRI to compile lists
that would aid in the investigation. Additicnally, the XCZAQ sent mailings
o all persons listed on the Cards submitted Lo REALS by ACORN to furthar
confirm the validity of the submitted Cards.
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The following Lists were compiled:

= Spreadsheet of voter registrations that will be presented for challenge to the
King County Canvassing Boazd

* List thet breaks down voter registrations by suspect

» Tist of voter registrations by suspect initials

= King County Auditor’s spreadsheet (Names and addresses on Cards submitited by
ACORN were compared against the Auditor’s real property records. Only 6
matches were found.)

® King County EBlections spreadsheet (Shows returnsd mail that was sent to names
on Cards submitted by ACORN. The mailings wers sent by REALS.}.

. List of Shelters that were used by NCORN workers for purposes of address for
frauduient Cazzds completed (Investigation showed that the suspect used various
homeless sheiter addresses on fraudulent Cards. GShelter addresses were used
for 1762 of the fraudulent Cards. There were 655 fraudulent Caxds that used
cther eddressas.).

® Mailing list fox non-shalter KCPAO mailings to names on Carcds subnittsd by
ACORN (Registered letters were sent to non-shelter addresses listed on Cards
submitted by ACGCRN.)

= Mailing list for shelter KCPAO mailings to names on Cards submitted by ACCRN
(Registered leiters wera sent Lo shelter addresses listed on Cards suvbmitied by
ACGRN. }

s  RNumber of votsx registrations submitted by date

* patabase of Cards submilted by ACORN broxen down by suspect irnitials

Tre XKCER0 alsc set up a phore-bank so that persons/housshclds receiving
registered letiters sent by the KCPAO could call with questions. Numerous
calls were received by person receiving the zegistered letters. The callezs
often called o inform the XCPAO that the person named on the letter did not
live at the address.

E. Snelters in King County
Through investigatior it wes determined that the ACORN YTacoma office

employees used addresses of four sheslters in Seattle on a large amoant of the
fraudulent Cards submitted.

The shelters were centacted and when possible a >1ist of names taken from the
Cards submitted by ACORN was provided. The shelter would then compare the
rames on the ACORN list against its own database of registerad shelier usezs.
If Lhe sheltsr found a name on the ACORN list that matched & name cn thelr
database, the shelter employee would put the date of birth from the shelter
list on the ACORN lisLk.

KCPAO compared the shelter possible matches against the ACORN list and did
not, to dats, find any matches.
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KCPAC also sent registered letters to the shelters in the names of the
persons listed on the ACORN-~submitted caxds using the shelter address.
anticipated that all of the registered le-ters will be returned.

F. Pierce County

of the investigation in King County. Pierce County, with the input of ths
Secretary of State, found a number of fraudulent Cards submitted by two of
t2e suspects identified by the investigation in King County. There were 29
Cards submitted by Tina Joknson that appear to be fraudulent and 20 Cards
submitted by Jayson Woods that appear to be fraudulent.

Tae determination that the Cards wers frzudulent wzs made based on the same
criteria discussed above (i.z., not passing VRDB verification, similar
handwriting) .

G. Identiiy and ZLocate Suspects

I used the information described above to identify and Locate suspects. Ia
zddition to the suspects iritially identified by Mellor (Johnson, Olsor and
Woods), the following persons were also identified as suspeczts: Clifton
Mitchzll, Robert Greene and Kendrz Thill.

The zbove persons were identified as suspects beczuse their Initizls wexre
found on numerous Cards scbmittec to REALS. I compared =heir initials
against the employee lis: supplied by ACORN. I then used databases available
to me to lccate the suspects.

H. Witness Intervisws

The follewing persons were interviswed prior to the suspect interviews: Brian
Mellor, Anita Latch and Brianna Debwa.

Melloxr discussed ACORN and Prcject Vete's geals as they pertain to voter
registration drives. He discussed the Tacoma cffice, who was khired and for
what position, and their job responsibilities. He then discussed im detail
ACORN’ s cuality control procedures. The interview was conducked over the
phone. A detailed report of that interview is included in the case file.

Latch discussed how she was hired by ACORN, the training she went threuga,
and then she went into detail akout the hiring ard tralning cf employees and
the location and set-up of the Tacoma office. She discussed briefly her
departure from her positicn at ACORN. The interview was in-person and tape
recorded. A transcriptlor of that conversation is included in the case file.
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Debwa discussed how she was hired and by whom. She detailed her role in the
Tacoma office. The interview was In-person. A detailed report of that
interview is included in the case file. After the interview Debwa became a
suspect.

I. Buspect Interviews

The follewing suspects were interviswed: Brianna Debwa, Tina Joinson, Robert
Greene, Clifton Mitchell, Ryan Olson and Jayson wWoods.

Tollow-up Debwa Interviews
May 10, 2007
SDPR Eobbs and I me: with Brianrz Debwa at

US Attorzey's office in Tacoma.

Debwa btold us the folleowing in respense to our guestions {(as a note, Debwa'’s answars
and explanations jumped around aad ¢ften changed throughout the interview):

8he was hired by Anita Latch to work at ACORN. She and Latch are friends. The first
day Debwa went through training ard alsc went into "the field" to register volers.
After the fLirst day Lebwa was given the position as the Quality Control person (QC).

The Tacona ACORN office was firs:t in the local library branch.

Debwa was trained by Wianna Miller, who s from Florida. EDebwa believes Miiler wexis
for Project Vote.

Lztch was in charce of the Tacomz ACORN offica, but she was soon fired. Debwa claimed
zhe did not know why Latch was fired.

Debwa said that she was hired in the beginning of the ACORN Tacoma office, and she
stayed until the office clossd. DJebwa said that it was her fault that the voter
applications were turned into King County Electicns late.

Debwa then expliained what she did as QC. She said she receives the voter xzegistration
zpplications at the erd of the day and then makes calls on 10-20% to verify that the
poone number are good and that
registered to vata.

person’s whose name was ca the application really

Sne said she called the ones that she knew were good, but act the ones “hat duplicites
or that lecked suspicious. She claired she could t by looking at a card if It was
bad. She said she was trained by the WA State Liguor Board to recognize legitimate DL

numbexs. She said she received this training because she was a bartencer at times.

SDPA Hotbs showed Debwa her employment applicziion and other employment-related
documents. Debwa confirzmed that they werc the forms she completed. She told us that
svery employee had to Zill out itha2se forms. 3he confirmed That ne backgrcunds wsra
done on empleyees.
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Debwa said that she sometimes went ints the field <o check on the workers. She said
that Latch was supposed to be doing this, but she never did. Debwa said sac ended up
telling Latch what she should be ceing. She saic she practically ran everything.

Debwa again went over some of the QC training she received. She said she received a
training pamphlet that instructed wZa: =c do. She said she was instructed to call
people and verify the Informstion on the voter registration application. She said a
family member could verify for the person who campleted the application. Cebwa saild
she told all employzes that the only person tast should e comwpleting =a application
is the applicant, nct the employeez. She said She only reason she could shink of far
the emzloyee to fill out an application was if the persen was gquadriplegic, and she
said she told the empioyees this. She said in the event: this happened, the employees
were instructed to call her.

Debwa said it got so she could recegnize employee handwriting. She said she fired at
least z fewv employees because she realized they were completing voter registration
applicaticns, meanirg they crzateé a frandulent card.

SD2A Hobbs showed Debwa a copy ¢f a ™training certificate,” which is signed by
employses and shows that they acknowledged receiving training. Debwa confirmed that
this was the casa.

Debwa said that cuplicate "cards" (Debwa refers to voter registration applications as
"cards"} werc a problem and that they appesrec often. She explained that duplicate
caerds were cards which had the same name but a different address.

Cebwa said that she entered everything into a databzse cn a computer. She said the
cemputer was supplied by ACORN. She said the computer was Sent to ACORN, she thinks
<o Rhode Tslang, when the Tacema oIfice was cleosed do

Debwa sald that after Latch lefl she Lxainscd scme employees, but Cliftcn Mitchell
often did the training. She said that Mitchell took over many other functisrs after
Zatch leZt, including the following: recruiting, finding potential zegistration sites
and monitoring smployees in the fieid.

SDPA Hobbs asked Debwa if she knew who Alex King was. She thought for a moment and
then said she had to write nim up for suspicious cards. When questioned furtzer, she
was not sure if it was Kirg was the person ¢f whom she was thinking.

Debwa said Lhal her ACORN headquavters conlact was Stephanie Moore. She said that
Moore was the head politicz) organizer (PC! for tha Taccma office, and offices in
othexr regions. She said she became the PC Lor the Taccma office after Latch lels,

Debwa said that all QC psrsons, nation~wide, had a weexly confereace call to cdiscuss
issues that were arisirg. Some examples Jebwa gsve were how to deal suspicious cards
and how to de¢al with duplicate cards.
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Debwa said that the Tacoma office was closed and everything shipped aut by October 23,
2006.

Kaxt, Debwa discussed dav~to-day operalicns. She said that she and Zatch were the
first persons to zrrive each day, between 8:30 and 9:00 AM. Workers werld show up
around noon apd work until around £:00 PM.

Workers could go zzywhere they wanted, unless there was a prior planned site to goc to.
At the end of the day the workers would say whcre they went. Debwa then corrected and
szid in the morning before the workers left they would designate a general arsa.

Workers signed in daily. DPzbwa was responsible Zor time sheets.

SDPA Hobbs showed Debwa a copy of a mileace reimbursement form. Debwa confirmed that
she completed this type of form whep she did something like drive workers to a
particular location.

SOPR Heobbs showed Debwa a "batch log sheet." Debwa sxplained thzt on this form she
docurented how many cards sie tock out of z box. She weculd then put the cards "out
front" and workers would pick up cards to take with them inte the field. At firss,
the workers took 15 cards, but the number was later bumped to 30 cards. ACORN's
expectation was 20 cards per day rer worker. :

Debwz ciscussed what happened aftex Latch left. She said she (Debwa)l took over -alf
cof Latch's duties and Mitchell tcok over the other half. She said <hat she stzyed
with the office wcrk and OC role, and Mitchell did the field work. She said that
these designatiors were made by Stephanie Mocre.

Debwa taiked about the “"worker »atch sheet" next. She said each worker had to fill
at and sign this form. A supervisor would then ravisw and sign the Tform. Debwa said
she didn't usuzally sign thzse forms, but would if there wag not a team leadsr around.

Debwa said one of her roles as QC was the "OC batch zheet.” She explained that at the
end of the day she would go through the cavds returred by the workers and separate
them into specific plles. Feor example, there was a pile for suspicious cards anc a
pile Zer good cards. She would tag each pile with a "sticky note.” Debwa first said
she did not record suspicious cards on the QC batch sheet, bubt ther said she did.

bazbwa said that = "performance investigation sheet"™ was filled out only if = card was
fraudulent.

Debwa said she was instructed tc make verification calls on a percentage of carss
returned ky Lhe workers, but she said she wonld make more calls if time permitted.
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Debwa said a large number of cards were filled out at nomeless shelters, and she was
not able to verify these cards. She started to see duplicate cards from the shelters,
and f£inelly told the workers not to go to shelters aaymore.

SDPA Hobbs showed Debwa a copy of & "tarmination memo." She explained tihst sometimes
after she fired someone sha wonid let them come dack in a wesk or two if they said
they wexrs sorry.

Debwa explained how completed cards were delivered to King and Picrce counties. For
King County she mailed them all at the vexy end {ultimately, they were mailed late to
King County). For Pierce County she put the cards in a box and hand-delivered them.
It was not clear how often she did this, or if she did it personally or if someone
else delivered them. Debwz said for Pisrce County she put 2 "sticky note"™ specifving
piles of cocd cards and piles of suspicious cards. She could not say if she did the
same for Xing County, but said that she called and sgoke te a weman at King County and
explained this. She zlso said she kept notes, which she no longer has.

Debwa said :tab when the cazds werz delivered to Pierce County an employee would sign
for receipt of the cards. She said shz would keep notes on what was saié. Again, she
didn't kave the nctes.

Debwa said she had argumenis with Pierce County people becanse they didn't want to
accept the duplicate cards. She said RCORN policy instructed that cards could not be
thrown away, 3¢ she seft the cards with Pierce County despite tleir arguments.

Debwa went cver the people who were working in September. She said Mitehell was hired
the first part of August and was there until the end. She szid she didn't xnow him
before this jckb. $he said Rcbert Groen "robbed™ her office, taking $150 work of bus
fair tickelts. She filed a xepozt wi Tacoma PD and Green wzs fired. Kendra Thill
was hired around Septembex. She didn't previously know Thiil. Ryan Olson staxted
around the ssme time as Mitchell. and worked until the end. Shz also said that Olson

lived with her for a short time and she sTill has some of his belongings. She
believes he is living wit: his mom in Seattle. Jaysen Woods was hired towards the
end, and she was brought in by Tina Johnscn aZter Debwa hired Johnson. Dabwa said
that Johnson was part of a gang called "hatchet slowns," and it was thought that her
and other workers who were part of the gang sold drugs while they were working Zor
ACORN. Debwa did not expand on who the other workers wexe, on if Johnson did this and
if so why sie was not fired.

Debwa was askoed if she fired any of thess people. She sald she didn't fire anyone at
the end. Instead, they just cot laid off because the cffice was clesed down. Later,
it was pointed out that she completed termination lztters on all of these stbjects.
The lettoers were all dated near the last cay the office was opened. Debwa implied
that she did this in the end tc cover herself.

Debwa was asked what led hex tc bx Tere was a problem. She went back and forth
cn this. She Zinally said taat towards the end she waz suddenly getting 1080+ cards

evs
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per day. (This was after ACORN threatened to close down the office for pocx
performance. Debwa said she communiceted this to the workers). Recauss of the high
volume of cards she got bebind on the wverification process. She said she noticed that
the cards turned in by Tina Johnson, Jayson Woods and Ryan Olson appeared as if they
were fraudulent. She also noted that 2ll of these cards were coming from Seatlle.

Debwa continued to aveid direct questicns about when she recognized that there was a
oroblem, what specifically the problem was and who all wers responsible. Also, she
avoided again the subject of who was temminated and when.

SOPA Hobbs then asked Debwa to identify initials on copies of cards. She said "oM"
were CliZton Mitchell's initlals; "TO" were Tinz Johnson's initials: "3G" were Rodert
Green's initials; "JW" were Jayson Wood's initizls; and, "KLT" belonged tc Kendra
Thill.

Debwa was asked if there were no initials on s card what was dons. 3he said the cazd
was vulled ocut. She was told that there were a large number o= cards submitted to
King Cow=nty with no initials. She then said she remembered at the srd she noticed a
large rumber withous initiais.

Debwa then voluntzered that Mitchell would collect cards frcm workers arnd bring them
in 2t the end of tha day. She saic she though® people were sharing cards. When asked
to explain she said that she thought they were dlviding up caxds and then putting
their initials on them. Debwa would not elaborate, so she was asked if she mean: that
she believed Lhal czxds were fillec out somewhave, using a phone book for examolsz, by
workers and then divided up later ¢c each worksr had comploted cards to turn in. She
said that is what she theought.

Ske then said that one day Mitchell came in with a large stack of un-initiaied cards.
Then, suddenly, Lhey would have initials. She thinks this was done to meet the ACORN
quota. Again, Debwa aveided saying that they were Iraud:lent, although it was cleax
that is whal she was implying.

Debwz was asked agein to elaborate. She said, "I think towards the end they were
cetting names out of the phonebook.™ She said she started recognizing duplicates, bad
driver license numbers and Socizl Security Numbers (although, it is unkrown how she
could tell if a Social Security Number was wrongi. Debwa was asked if she documented
these preklems. She said she documented them by dividing the cards into piles, as
descrided above.

Debwa was then asked if at the end she got overwhelmed with the large number of cacds,
and that, combined with the pressures put on »y BCORN, led her to ignore obvious
frandulernt activity. She said ves. She also acdded her head when asked if she did a
‘termirnation notice on the workers =zt the end to cover herself.

Dzbwa then said that she sent in the large number of un-irnitialed cards to King County
bscause she didn't know what to do with them.
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SDPA Hobbs then showed Debwa the QC batch reports that showed no indication of
verification czlls being made. Debwa mumbled and said something like her full name
was nobt on those forms. It was cbvious Shat Lthis was one of the things that happened
at the end when things were lling apart,

Debwa said trat she would “e happy to look at the un-initialed cards sent teo King
County, stating that she would probably be able to recognize the handwriting.

Debwa then said she thoucht Mitchell filled out a large number of cards getting names
from phonebooks, and that he then divided them amorng the workers.

Debwa mentioned that ACORN flew Mitchell to Michigan at one point tc assist with
operations there.

She then stated clearly that she believed at the end that employees, coordinated by
Mitchell, were using phonebaoks to fill ou= the carés. She said {2at this occurred
mostly the last zwe weeks, and it was prempted by pressure from ACCRN.

Debwa was asked Lo name the suspects. Shs gave ths fellowing names: Mitchell, Olson,
Weods, Johnson znd Thill.

Debwa was askcd if she communicated explicitly to ACORE thal there were problems. She
said she told Stephanie Moore that cards were not filled out right. She saic that
Koore :told her to just £ill cut hex paperwork.

June 26, 2007

SD2A Hebbs and I me: Brianna Debwa at the US Attorney's OZfice/Tzccma for an
interview. We used a confersnce room in that officz for the inkerview. Debwa
creviously agreed to the meeting and showed up on her own.

Tze following is what Debwa told us in responsc to our guestions:

(As a note, Debwz was very defensive during the entire ilnterview. Alsc, she was very
evesive and it was necessary to ask questions several times in order to get az answer.
If there was an answer to a guestion, if at all, it was an evasive answer.)

Dcbwa started off by saying that RCCRN was not sending srough money to the Tacoma
affice, and that's why the cards were sent lats to King Ccunty Electionz. She said
stie did what she had to do.

7hen it was pointad out that at least 900 cards did not have initials, Debwa szid that
it was the crew leadsr's job to cnsure that zll cards were initialed. She said that
Zliftor Mitchell and Ryan Olson were crew lesders. Debwa said she didn’t notice that
the cards didn't have initials.

Debwa was shown an "election official wverificztion sheet” by SDPA Hobbs. The copy he
showed har appeared to have been filled out by aexr, Debwa looked at the form for
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about a minute and started writing notes on 2 notepad she brought. I looked and it
appeared that she was doing mat:. She said she didn't understand the numders on the
fozm that she filled out. She then said, after more notes on her notepad, tkal they
numbers were averages.

Debwa was obviously nervous and uncomfortzble at this time. She shifted in her chair
continuously and wouldn't look at us.

She then admitted that the numbers should reflect the exact aumber of cards thai come
in each day, not avezages.

SDFA Hobbs told Debwa that the form was & copy of the one she turned into XKing County.
Debwa then spent several minutes denying this, saying the form was one sent to Fierce
County. She again started doing math in her notebook. She 2gain stated tha® the
numbers on each line, which were the same, wéxe an average of <he total listed on
another line.

Debwa then said she didn't submit 1800 cards to King County. She said all she did was
brought 2 box to King County. She saif that Mitchell and Olson put everything in the
box.

SDPA Hob>s then as¥ed Debwa why the form said that there 30 suspect applications. She
explained that those were suspect because the names znd phoas numbers didn’t match.
She then said she didn't know what happened, and she lowerss her head znd looked at
the floor.

SDPA Hobbs told Debwa that all 1800 cards submitted &y her to King County weve
fraudulent. Debwa asked how this could te is she celled people and Lhey said they wers
thal person.

I Lold Debws that was bascause she didrn't call ths people. She then said that she was
dumped on and at the end ste had to clese the office, pack sverything and no one was
doing their jobs so she 2ad to do it.

Debwa admitted that she became suspicions that fraudrlent cards were being brought in
vhen she started writing things up at the end. This is why she wrote-up everyonc at
the end with termination notices.

Debwa was told that she did the termiraticn notices on the last day the ¢ffice was
open, and the emplcyees weren't working anymore anyway. I told her that nc one knew
they were fired. TCebwa then said it wasn't her job ke fire pecple. She then sa’d she
couldn't fire people if they all disappeared.

Debwa was asked why she turned in cards that she knew were fraudulent. She said she
told King anc Fierce County Election employees that she wouldn't destroy any cards,
that it wasn't her job to destroy them. She said she submitted the cards anyway.
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Debwa was shown that above-mentioned form again by SDPA Hobbs and asked if she filled
it out. She said she may have filled it out.

Debwa Lhen said it was possible she didn't call all of the people on the cards from
King County. She repeated several times that she may not hsve called "aayone." she
hen said, "No, I guess I didn't."

Debwz szid she knew towards the end what was going on, and that she didn't eall
aryone. £he again repeated that over and over tiat she may not have called anyone.

Debwa then said she accepts responsibility. She said she made a mistake.

Dsbwa then said she made a Lot of calls to people (she wzs zeferring te making
verification calls) from the office. She said she may have made some from her cell
whone.

Debwa tben said, “Yes. I did it{" She wouldn't clarify what she was specifically
talking about.

Jebwa was asked if she told ACORN that the cards coming in from Kirg County wers
fraudulent. She said she didn't call ACORN because she was afraid of losing hex job.
She said L£ ACORN would have showed more consideration to her and her crew thirgs
would have been different. She said if that happened they wouldn't have done what
they did.

She then said, "I'm gonna be homest and say I didn't call anvone in Seattle. I fucked
up.”

Debwa said that towards the end ACCRN put on so much pressure for rumbers that she
bumped up the numbers. She said she was aware of what her crew was doing.

Robert Greene
June 1, 2007
SDPA Hobbs and I went o Robert Greene's mother's residence in Tacoma foc- the arranged
meeting with Grzene. Greene invited us into the backyard fcz the intex

ewW.

T begam by telling Greene that he was not under arrest, and he szid he understood

this.
Creene told us the following in response to cuestions:

He said he worked for ACORN. He said the whole crew went to the library in Seattle.
He described the new library in downtown. He said they sat in the library and wrote
names. He said they didn't get any signatures from rezl people, that they dic iz
themselves.
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Greenme said that when he went to get his last check Brianna told him she dida't have
it. Greene said that Cliff, the Zield manager, told him he'd been to Brizana's house
and seen Greene's check, and he said he'd gekr it for mim. He said that Cliff went to
get his check but it wasn't there. Brianza later Lold Greene that she lost his check.
Greene said he went to ACORM and they gave him his check.

Greene said the crew that went to Seattls besides himself was Cliff, two white guys, &
white girl 2rd a mixed-race girl. He said that Brianna drove them up and picked them
up on at least one occasion.

Greene said it was Cliff's idea to make the fraud cards. Greene said it was easy to
sign people up in Tacoma because he'd lived there all his life ancd pew peeple. He
said he want to the hilltop area.

Grzens said he went to Seattle only a couple of times.

Greene said he initialed his cards "R." SDPA Hobbs showed him 2 form with an "R" and
Greene confirmed it was his initial.

Greene said tkhat all the cards in Seattle were fraudulent. He did say that he walked
up to a chirc: on Madison where they were handing out food and while thers he got one
or two hemeless people to sign cards fer him, be he said they were probably fraudulent
also.

Grzens said when the crew sat in the library they made up names for the cards, or they
used phone books and newspapers. He said they then signed the cards themselves. He
said the whole crew helped aim, and he said he dida‘t
said it was hard work making up all of those cards.

ke sitting in the library, He

Greene said that Cliff and 2rianna told the crew that they needed to get more cards
and tkat they put pressure on then.

= showed Greene pictures of Tina Johnscn, Kendra Thill, Ryan Olscn, Clifton Mitchell
and Brianna Debwa. He positively identified ail of <hem as the people hz worked with
at ACORN and the people he made up the cards with, with the exception of Jebwa. T did
not have a picture of Jaysc:: Woods.

Tina Cohnson Interviews

May 10, 2007

SDPR Hobbs and I next went to Tina Johnson's residence, located at 1414 § ¥ ST
Tacoma.

#ie knockad on the door and it was z2uswered by 2 woman who identified herself as Tina's
mom. SDPA Hobbs and I identified ourselves and asked to speak to Tina Jchnson.

Johnson et us on the front porch. Her molher was present when we talksd +o her.
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SDPA Hobbs went to the car and brought back some paperwork. He showed teo Johnson
photocopies of voter registration spplications with initials she “dentified as her
own. She also identified ini

tials belonging to Jayson Woods.

At the keginning of cur conversation Johnson denied any wrong-doing. She said t
she wrote down what she saw on 2 person's ID. 5She sald she actually completed tie

applications dn several cccasions, but that the person who was registering to vote
weuld sign the applica=ion.

When conironted agzin, Jcohnson said, "At most, I maybe made up a few." She said she
used a phonebook or the newspaper to get names for the applications ske made up.

SDPA Hobbs showed Johnson examples of signatures on the fcrged forms, and Johnson
agreed that she had signed those signatures, evea going so far as to point out that
the way she writes a "T" is unigue.

When asked, Johnson said that Jayson Weods did the same thing, but that she didn't
kaow now many he made up.

Waen asked whose idea it was, she said that Cliften Mitchell told her and Woods to
make up the names for the applications. He told them to lock in phonebooks and
newspapers, and he told them to make up ID numbers and Social Security Numbers.

Johnsox said that Mitchell would often sit in the library nd make up voier
registration applications. She said he used the library's phone books and newspapers.
She said somelimes nhe just made them up out of his head, and she said ghe did that
sometimes, teo. She alsé saw Woods de this.

Johnson, went confronted further, zcdmitted that she made up most of the zpplications
she submitted.

I showed Johnson DOL picturss of other suspects (minus the names), snd she identified
the following persons: Debwa, Mitchell and Ryan Olson. &he said she theught Olson

wzs making up applicatiors, but did not see him doing it.

Johnson agraed to meet with SDPA =

bs again at 2 later date.

May 22, 2007

Johnson proviced a detailed tape recorded interview on this date. The interview is 2
repeat of the above interview, but in more detail. A transcript is attached to the
case file.

July 24, 2007
Called Tina Johnsen. She told me the following in response te my questions:

Tina Johnson said that some of the card she did in Tacoma, towazds the eng, were
fraudulent, but she did noit remember how many. She said CliZton Mitchell tcld her and
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Jayson Woods to use the homeless shelter address to make up cards. She szid she
sometimes sat a= home with Woods and mzce up the cards. She said that this is when
the whole things started with making up cards, and she said that Mitchell got her and
Woods started by showing them how.

Clifton Mitchell Interviews

June 4, 2007

SDFA Hobbs and T went to Plerce County Jail and intexviewed Mitchell in a visiting
room. We were separated by a glass partition.

I began by advising Mitchell of his legal rights from & department-issued card. Ee
said that he understocd his rights. I asked if ke wanted to waive them and talk to
us. He said he'd listen to what he had to say.

SDFA Hobbs explained the case.
Mitchell said, "Can I talk to an attorney first, I'm scared?"

However, Mitchell coatinued on immediately after this, saying the following unprompted
by any guestioning.

"I've changed my life oramaticaily. I'm working at Westmart now making cablinets.
i've been there one year. T was wrong. 1'm gonna accept the comsequeacas, Z'm a man.
I did something to keep my job. If guality con2xol would have done her jok."

We explained to Mitezall that he would have to decide if nhe wanted teo talk te us, ard
to call if he wanted to make a statement., I gave him my contact information.

Mitchell was concerned about how much jail time he would de, saying that he had a
really bad criminal history. $DPA Hobbs said he didn't kaow.

We ended the interview.

June 5, 2007

SDPA Hobbs and I interviewed Mitchell at the Pierce County Jail. T advised Mitchell of
his legal rights from a department form. He said (and later signed) that he
understood his rights, ard he said (and iater signed) that he wished to wsive his
zights.

T wrote down what he said., In summary, he
admitted that when he and the other ACCRN employees went to Seattle they went to the
library and sat as a group and made up voter registration forms. He szid they used
phone books, newspaper or just made up the information they put onto the forms. He
admitted that all the forms thal came fzcm Seattle were fraudulent, but 21e said there
may be just a few legitimate ones. He named the peeple that went with him o Seattle,
and also ideatified them &y the photos I showed to him (with the exception of giving a

Mitchell then gave a verhal statazment, and
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photo ID of Jayson Woods because I did not have a photo of him). He naned the
following people: Tina Johnson, Jayson Wocds, Ryan Olsorn, Robert Greene and Kendra
Thill. He also identified Latch 2nd Debwa from photos, confirming that they are
people he worked with/for.

See Mitchell's statement for further details.

Rfter I finished writing the statecment, I read it back tc Mitchell and he agreed with
its contents. 2 jail guard was surmoned znd the statement and a pen were passed to
Mitchell. He signed the rights ferm and the statement.

Mitchell was shown a copy of one of the voter registraticn forms with the iaitials
"CEM.™ He identifiec those initials as his. Be was assed who completed the forms
with no initials ancd he said he cidn't kaow. He was asked who the initial "X" belongs
to. He thought maybe it belonged to Ryan OQlson, but he was not sure., He was asked
zkeout "RG" and he thought those weze Robert Greens's initials.

Ryan Clson Interview

June 28, 2007

Received call back from Ryan Olson. He szid he ip Califernia, staying at a friend's
houzse. He gave me the following address: 218 Walnut ST:; Needle, CA. He would enly
tell me that his friend's name is Matt,

I received the czll on my cell prene, but I was ‘n SDPA Hobbs' office. I tald Olson
that I would call him right back. T ther called him from SDPA Hobbs' phone, arnd we
conducted an interview on speaker phone. S5SPDA Hobbs was present wien I wnterviewed
Olson. Olson told us the following in response to guestions:

He was hired by ACORN in June or July 2006. He was in cowntown Tacoma at the Lime and
one of the ACORN workers got him the job. Olson said he was intsrviewed aznd hixed by
Enita Latch.

Olson said he was trained by Clifton Mitchell. The training consisted of Mitchell
showing him how to get people to register To vote. Ha said he worked in Pierce County
and solicited Cards where he was told to go. He gave some examples: transit centexs,
wzlfare offices and malls.

Olson said he worked with Mikchell, Briannz Debwa, Jaysen Woods, Tina Johnson, Kendra
Trill and Robert Greerne. (AS a note, Olson didn't always know the last names of these
individuals, but wher I said the last names he would recall those to be corract).
Olson said that he remembered seszing Kendrza Thill arouand, but he never worked directly
with hex.

%hen Olsop went to Xing County he went with Mitchell, Greene, Woods and Johnson. He
thinks they went to King County three to fcour times. Ee sald they traveled by ous,
2ut confirmed that Debwa may have dziven them there once, and pickec them up at leasi
2 few imes.
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Olson said he and the other wozkers were told by Debwa and Mitchell to do whatever is
necessary to get cards.

Olson said that he was suprosed to be a team leader, but that it never happened. He
said he was never given a2 raise.

Olson said Mitezell trained him how to geb cards, and Mitchell planned which areas
they would go to get the cazds.

o
[

on said that evexything started going downhill. He said they were told that the
ce may be clesed because the workers were not getiing eneugh cards. ey were
maybe three weszks to a moa:ilr before clesing down the cffice.

Qlson said Psbwa said things like get a felon registered to vete, do what youn have to
do.

Olson said he didn't verify cards at the end of shift. He said that was Dezwa's job.

Olson said that they put their initials on the cards at the end of shift, usually when
they got back to the office, . Sometimes Debwa would tell them not to worry about
initialing tiie cards if theve was not enough time left in the ghift.

He said sometimss there would be a pile of completad cards with no initials in the
office at the end of siaift, and Debwa would tell the workers to take some of the cards
and put their initials on them.

Olson was asked and confirmed that the initials he used on the cards were "RC."
Olson said the workers were told their daily quota was 18-20 ¢ards.

Olson was asked and then admitted that they all sat in the lidrary together on some
occasions and used phonebosks or a baby-name-book to make up rames Lo put on the
cards. They would pick a firs: name on one page and then pizk a last name ¢a1 anothar
page. They would pick an address from a phonebook pzge, but not associated with any
part of a namz, and they would ¢¢ the same with phong numbers. They would make up
cates of birta and Social Security Numbers.

Clson said they world ofter sit at a tzble in the libraxy together. They would often
wat the cards they completed intc a pile in the middle and pick oul cards te initial
and sign. Olson said he was often handed cards and told thosz were his cards Zor the

Olscn said they did this beczuse thelr jobs wexe in jeopardy
cards, but would nct be more spec
but again would rot be more specific.

Ze said he made up some
matures on somz cards,

ic.

said he ferged si

0lsen said he dida't feel comfortabls about doing this
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He sald that Mitcaell said don't woxzy about iz, and he also kind of said not ta say
anything abeut whaz they were doing. Mitchell told Lhem no one would figure it out.

Olson said their jobs ended when the time pericd for registering voters was up. He
didn't have any idea he was fired.

Olson said they neves registered anyone to vote, lhey made the cards up. He said they
never went to any shelters.

Olson said that they didn't initial the caxds while they were at the library. They
did it at the end of the shift.

Clifton Mitchell Interview
July 7, 2007
I went te the Pierce County Jail for a follow-up interview with Clifton Mitchell.

We met in a face-t

ce interview room. When I stesped into the room I rzad Mitchell
his legal rights from a department fozm. I asked if hc understood his rights and he
said, "Yes, yes.” When I started reading them he sai¢ them from memoxy as I went. I
then asked if he wanted to waive them azd talk to me. He saig, "Sure.”

I asked Mitchell about the homeless shellers. Mitchell said they znever weal tc the
shelters in King County. Heg said they just used the shelter addresses for the cards.
He szid he got the addresses by asking hemeless people. He said sometimes they would
tell nim the shelter phone numbers.

Mitctell admitted that when he and the others sat in the library they would tzade
cards after filling them oui so someone zlse could do the signzture.

MitchelX then s2id to arraign him and he'd plead guilty. He said he just wanted ta
put this behind him. He said he'd testify i we wanted him to.

I asxed Mitchell abecut whe: they initialed the cards. He said sometimes they would
initial them as they went, and sometimes thoy didn't.

I asked him why there were so many cards with no initials: He said he didz't remember
eny that weren': initialed. He said it was Debwz's jcb to m2kz sure cawds had
initials.

Mitchell then said that 3f they didn't get a certain amount of cards per day they
would ke fired. He said ne had to call Stephanie [Moorel every night and give her
numbexs [of cards for thes day].

Mitchell said they wonld work together anc throw the cards Logabher and then grab some
from the pile and put their initials on trem.
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He said he didn’'t understand why there would be a lot of cards with no initials
beceuse they all wanted credit for cards. He reiterated that if they didn't keep up
their numbers they would be fired.

T asked Mitchell abouk Debwa'’s krowledge aboul what was going om. Hez sald she didn't
know. Mitcheil said he never told Debwa, nor did he tell Mooxe, what they were ¢oing.
Jayson Woods Interview

July 13, 2007

I traveled to the area arcund Columbia Maryland, in Howaxd County, 'and interviewed
Jayson Woods in a rental car in the parking lct ontside of his workplace after xe
finished woriking.

Woods agreed to a tspe recorded interview. & txranscriot in attached to the case file.
The following is a summaxy.

Woods came out to my c¢ar a little sefore 1600 nours. He got in the passenger sesat. T
showed him my identification to conZirm who I was. I explzined that he was not under
arrest. I explained that I did not have arrest rowers in Maryland. I explained that
he could cget cut of the car at anytime. Woods said he understood 21l of this. EHe
said he wanted to talk tc me.

I asked Wocds if I could tape record cur conversation. He sald it was Zine. T then
started 2 “ape and taped our conversation.

In summary, Wecods said that he worked for ACOXN in 2006. He said that he worked with
Tina Johnson (his girlfriend/fiancée a: the time), Brianns Debwa, Cliften Mitchell,
Ryan Olson, Xendra Thill and Robert Creene. He identified these people’s photos
{which I shewed him), but he did not always know “heir names, and he did not
necessarily work with all of them but ¢id recognized them.

Woods explaired how he was hired and trained.

Woods said that ip Pierce County Mitchell took him to a homzless shalter and teld him
that they could just make up cards snd usc the sheltexr address.

Be said this was carried on into King County, whsre they used several shelter
addresses. Woods said that they used the shelter addresses so much that they
memoxzized them. He said they never went to any of the shelters.

tiocds then admitted that in King County they made up all of the cards. He said he wss
particularly fast at completing cards, explainiang why he has such a large number of
cards attriduted to him.

He said he would often sit at home, smcke marijuana, and £ill out cards.
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We talked about how we could account for the large number of carcs turned in to King
County with no initials. Ee said that Mitchell was doing arcund 200-300 cards per
day, but he wouldn't put his jinitials or most of them. He szid he didn't initial all
of the cards he did because he didn’t want to yet caught. (Jayson implied that
Mitchell knew that if he turned in such a large amount wit: his initials it would be
obvious the cards were fraudulent). Jayson said that Mitcrell turned iz the laxge
amounts of ur-initialed cazds. He said that the cards were checked in =ichtly, but
Mitchell would often check *hem iIm.

Woods said =x
numbers znd addresses. They would maxe up dates of birth and Social Security numbers.
He said they would often trade cards to put on the signatures. He said they would
initizl tre cards at the library or on the way home Zrom Seat:le.

ey went to the library and used phonebcoks to come up with names, phone

Wpoods said that they were told that they were going .to lose their jobs if they didn't
get their numkers up. They were told that they could work extra hours, and get paid
overtime, to get the number of cards up.

J. Kendrz Thill

Kencra Thill has not beer located to date. It is believed that she is
transient in the Tacoma/Pierce County area. Although she has not been
interviewed, ‘there is a large amount of evidence against her. First, Thill’s
full name is Kendra Lynn Thill. This name was recorded on documents sha
completed when she was hired by ACORW. She alsc provided ACORK with a =opy of
her driver license and 53N caxd. Thill’s initials, KLT, appear on numerous
Cards that were determined te be frauduleat. Those Cards were determined to
be fraudulsnt in ssveral ways. First, the Cards pearing Thill’s initials did
not pass the VRDB verification process. 35scond, the handwr ¢ on Cards

bearing her initials appear tc have beer made by the same persorn, and that
handwriting appears to be the same handwriting as that found on employment
documents completed by Thill. Third, cther suspects named Thiil as an ACORN
employee that participated in the above-described fraucdulent activity.
Suspects also iderntified Thill irom the driver license pholo shown to thsm.

K. Additional Items

During the courss of my investigation I obtained photos of suspects when
availebie. I obtained :the pholos from DOL. When I intervieswed suspects I
showed them DOL photos of other suspects, without names, and askied those
suspects to identify the person pictured. In all cases the other suspects
either recognized the person as a co-worker who participeted in fraudulent
activity, or they were azbles tc bolh recogaize and name the person f{at &
minimum the person's first nane).

The KCPAC is in the process of challenging 1762 o¢f the 1805 Cards submizted
to REALS by ACCRN. This means that an altenpt is being made to remove the
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1762 Cards from the VRDB, The challenge is being made because the above-
detailed investigation has shown that the Cards are frauduleni and therefore
should not b2 on the VRDE. The cost to REALS for thelr efforts to date, and
on-going, is large and has resulied from Tacoma ACORN office employees.

The Elections Division of the Fierce Ccunty Auditor’s Office may conduct
further investigation into Cards submitted to its office by ACORN, above and
beyond the Cards already mentioned above.

VII. Summary

Invesktigaticn has shown that the zbove namned Tacoma ACORN ofifice employees
engaged in fraudulent activities in both Pierce and King Counties in
violation of RCW 29A.84.130(1): Providing False Informetion on a Voter
Registraticn.

That fraudulent activity is evidenced by the Zact that the Cards submitted to
King County and to Pierce County did nct pass the VRDE verification process
described above. Farthexr, a poxtion of the fracdulent Cards bear the initials
of the ACCRN enplcoyee who gathered the Carxd. Those initials have been
matched tc specific employees, and those employees {with the exception of
Thill, who has not been located] have acmitied to their crines. Moreovern,
the similarity of handwxiting or Cards bearing ths same initials appeans to
be the same.

In the case of Johmson anc Weods, they admitted that in addition to making
frauduZent Cards in King Couniy, they zlso admitted t¢ making fraudulent
Cards in Pierce County.

As it pexZains teo Debwa, evidence has shown that she was awaxre of the
fraudulent activity by cther ACORN employees. Debwa received fraudulent
Cards om other emp_oyess on a daily dasis and was responsible for quality
contzrol. This entailed verificaticn of the information on the Cards, which
was done by severazl means, including calling the phone numbers listed oz the
Cards. Documentation completed by Debwa during the timeframe that the
Srzndulent Caxcds were completed shows that she did ncet make any phore calls
for the Cards submitbted. She admitkbed that she did not make the calls and
that she knew that the Cards were f£zaudulent. These actions show Debwa’s
complicity in the actions of the above suspects, which is in viociation of RCW
259A.84.130(1}.

Certification for Detexrminalion Norm Maleng

of Probable Cause Prosecuting Attorney
% 554 King County Courthouse
Seattle, washingtcn 989104-2312
206) 296-9000




) -

)

iR

19

20

119

Debwa also identified the document she submitted with the bex of Cards to
REALS as a documented that she complsted. She admiited that khe informaticn
on the form was not accurste. This form constituted a statement to a public
ofificial, which is in vielation of RCW 9A.7€.175: Makirg a False Staiemant to
a Public Official.

Under penalty of perjury under the Zaws of the State of Washington,
I certify that the foregoing is true and correct. Signed and dated
By me this 25th day of July, 2007, at Ssattle, King Countv, Washington.

Certification for Determination Norm Maleng

of Probable Cause Prosecuting Attornsy
7 55¢ Rirg County Courthouse
Seattle, Washington 98104-231Z
(256) 295-2000
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CAUSE NO. 07-C-06048-7 SEA
CAUSE NO. 07-C-06047-9 SEA
CAUSE NO. 07-C-06051-7 SEA
CAUSE NO. 07-C-06049-5 SEA
CAUSE NO. 07-C-06046-1 SEA
CAUSE NO. 07-C-06050-9 SEA
CAUSE NO. 07-C-06045-2 SEA

PROSECUTING ATTORNEY CASE SUMMARY AND REQUEST FOR BAIL AND/OR
CONDITTONS OF RELEASE

The State incorporates by reference the Certification for Determination of Probable
Cause written by Detective Christopher Johnson of the King County Sheriff's Office under
incident number 07-120588.

REQUEST FOR BAIL

The State requests bail in the amount of $10,000 for each defendant.

i
Signed this 7S day of July, 2007.

Stephen P. Hobbs, WSBA #18935

Prosecuting Attorney Case Norm Maleng, Prosecuting Attorney

. : Daniel T. Satterberg, Interim Prosecuting Attorney
Summary an'd_Request for Bail 554 King Gounty Coutloonse
and/or Conditions of Release - 1 516 Third Avenne

Seatile, Washimgion 98104
(206) 296-9000, FAX (206) 296-0955
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Ms. MiTCHELL. Also, I would like to reference the settlement
agreement which was actually entered into between King County
and ACORN 1 year ago today in which ACORN settled with the
King County Prosecutor’s Office to avoid criminal and civil prosecu-
tion as an organization and paid a $25,000 settlement. I would also
ask that that settlement agreement be entered into the official
record of the commission hearing today.

Mr. NADLER. Without objection, again.

[The information referred to follows:]

SETTLEMENT & COMPLIANCE AGREEMENT

This SETTLEMENT & COMPLIANCE AGREEMENT is by and between King
County, a muricipal corporation organized undler the laws of the State of Washington
{*King County™) and the Association of Community Organizations for Reform Now
(“*ACORN"). King County and ACORN are sometimes collectively referred to in this
agreement as the “parties.”

RECITALS

WHEREAS, King County has conclwded that it may have valid administrative,
eivil, and eriminal cause of aclions against ACORN steraming from ACORN's actions
during a voter registration operation in King County during the 2006 election cycle; and

WHEREAS ACORN denies sy liabikity for such conduct; and

WHEREAS, the parties wish to resotve this dispute withowt Htigation and ina
roanner that protects the interest of the public and ensures the fitare integrity of the voter
regisiration process, that reimburses King County for out-of-pocket expenses associated
with its investigation into this matier, and that allows ACORN to gather voter
registrations in a manner consistent with the laws of the State of Washington; and

WHEREAS, the parties have reached an agrecment aceeptable to themselves;

NCW THEREFORE, for good and valuable consideration, the receipt and
sufficiency of which arg hereby acknowledged, the parties agree as follows:

AGREEMENT
SPECIFIC TERMS:
(1)  Parties:
o King County is a niunicipal corporation organized under the laws of the
State of Washington.

b. ACORN is an Arkansas corporation, based in Louisiana,
(2)  Scope of the Agreement:

a, This agreement applies o any voter registration operation conducted by
ACORN that uses paid canvassers 1o gather registrations, 1o any large-
scale voter registration operation conrdinated by ACORN, ur to any voter
registration operation for which ACORN is being financially reimbursed
at the national level or the fanding for which has been coordinaed by
ACORN at the national level.

b. This agreement does not apply to small volunteer efforts by ACORN
menibers, such as attending a community event or door knocking their

ACORN S & Coagphi A
Page 1 of 10
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nefghibors, nor to registations collected by ACORN staff as part of their
community organizing activities.

¢. This agresment is not triggered simply becanse there s been a local-
level financial contribution lowards a votet repistration operation. To the
extent funds are raised in the State of Washinglon for use by the
Washington chapter of ACORN for registration activities, the Jocal
Washington chapter will meet with the county to discuss applicable
procedurss to assure that ACORN will be in compliance with state law.

4. This agreement applies withiv King County, Washington, uniess extended
by the provisions of the following paragraph.

e. Ifthis agreement is signed by the ‘Washington Secretary of State, o his
lawfitl designee, prior to July 27, 2007, then the agreement shall apply to
any ACORN vater registration aperation canduicted within the State of
Washington. In this event, the term *gounty” 85 used in this agreement
shall refer fo sy county-in whick ACORN is conducting voter registration
operstions.

{3)  Compliance with State law:

8. ACORN agrees to comply with Washington State law, including but not
imited to RCW 29A.84.130, at oll times during any voler registration
operation.

b, ACORN agrees to submit all voter registration forms within one week
{seven days)of the voter regisiration form being completed and reczived
by ACORY, as required by RCW 294 08,115, If ACORN fuils to comply -
with this requirement, sbsent a forze majoure of impossibility of
performance, it agrees to pay a $230 pemalty per late registration, up to 2
raximurm of $1,000 per late submission.

. 1f ACORN does not submit registrations within a week of the registration
being gathered, ACORN ngrees to siop gathering applications at the logal
office until ACORN has sent a national staff person 1o the local offics and
retrained the local office on submission procedures.

d. Failure by ACORN to submit & registration within one week of'its being
completed will not penalize the registration applicant, assuming the
registration is not fraudulent.

e Tf ACORN submits voter regisirations after the deadiine for submission of
registrations (30 days before any special, primary, or.general election), as
set forth in RCW 29A.08.140, the registrations will not be processed
hefare the next eletion and ACORN agrees not to challenge the county o
state decision to not add the registration spplicants 1o the election roli for
the next election, :

ACORN ;z&ﬁcmsm & Compliance Agreement
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{(#)  Management issues:

&

ACORM agrees that any Jocal voter sogistration operation will be
sipervised by a single, salaried individual {3 “responsibls organizer”) who
is ultimately responsible for the voler registration operation.

. ACORN may hire a separate quality control officer or combine those

duties ino the dufies.of the responsible organizer’s position, at its
discretion. ‘The quality control offiver shall be specifically responsible for
ensuring compliancs with ACORNs internal quality control procedures
and the terms of this agreement.

ACORN agrees that ACORN national manegement will review on at least
a weckly basis all quality control forms completed by iis local vater
registration operation, ACORN will maintain a list of the individuals
yesponsible for conducting this national level review and will iraplement a
proeedure by which the fact of the national-level review can be confirmed.

AUCORN agrees to take itimediate steps to address any failure to comply
with ACORNs own internat quality control process or the tefms of this
agreement.

ACORN agrees that ACORN national management will nofify the County
Prosecutor and County Elections immediately upona determination that
thers is a systemic quality control problem, a failure to follow ACORN's
own quality contiol precediises, or a violation of the terms of this
agreement.

ACORN agrees to immediately notify the Caumy Prosecutor and Counsty

Elections if any ACORN employee is fired for submitting a fraudulent or
suspicions registration.

(5)  ‘Training:

&

B

A1l ACORN political organizers and quality control officers shall receive
training, consistent with ACORN's national quality control process and
including thi requivements of this agreement, at the sational level.

ACORN shall prepare a training video as to proper voter registration
precedures to be shown to all cunvassers prior {o their employment. This
video must be delivered by ACORN 1o the Washingion Secretary of State
for approval at least 45 days prior to its first use. This video does not and
should not precluds appropriate live training of canvassers on an ongoing
basis by ACORN staff,

ACORN agrees to inform all canvassers about the potential criminat
consequences for submitting frandulent registrations. Al canvassers shall
sign a writien acknowledgment of these potertial criminal consequences
inn the presence of either a political orgavizer or quality control officer,
who shall also sign the document. .

ACORMN Settlerment & Compliance Agreement
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(6  Quality conirel issues:

a.

€.

ACORN will miaintain a list of canvassers that sets forth the initials the
canvasser will place on each Tegistration card that he or she obtains.
These initials to be distinguishable from employee to employee.

. ACORN agroes that on each voter registrafion the canvasser who obtained

thie registeation will place his or her initials in upper right cormer of the
registration form,

ACORN sgrees to ereate 2 procedure whereby the quality control officer,
responsible organizer or responsible organizer's designes, certifis, under
penaity of perjury, thatall seigistrations in a given bateh were received
frony the employee initisling the rogistration.

. Submission of & voter registration form without the canvasser initials will

ineur a $250 penalty per registration form. However, this penalty shall not
apply if ACORN™ submits regisirations without initials in a clearly
segregated bateh actorapanied by a letter setiing forth the reason why the
registrations lack vamvasser initials and the steps ACORN will take to
address this deficiency.

. A repistration form lacking an inifial will still be processed by the county

in aocordance with state Taw,

ACORN agrees to enconrage all individuals completing & voter
registration form tordate the form. If no date'is given, the canvasser will
write the date the repistration was obtained in the top right comer of the
voter registvation form.

{h Suspect registrations:

ACORN S

a.

ACORN will prepare a revised “election offieial verification sheet™ for
approval by King County, This sheet, in addition 1o the existing
information, shall allow ACORN to indicale with specificity which
registeations have been deermed “suspeet” (potentislly fraudulent) after
ACORN review,

ACORN agrees to create a new “suspect registration caver sheet” for
suspect registrations that atlows ACORN to set forth the basis for
desigmating the registration as “suspect.”

ACORN agrees to segrepate all “suspect” tegistrations upon their
submission to the county and to complete the new suspect registration
cover sheet for each suspect registration.

The revised “clection official verification sheet™ and new “suspect
registration cover shest™ are to be prepared by ACORN and submitted for
review and approval to King County by Augast 31, 2007. These forms are
to be approved by King County prior to ACORN initiating a new voier
registration operation.

Paged ol 10
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(6)  Quality control issues:

2.

d

ACORN will maintain 4 list of canvassers that sets forth the initials the
canvasser will place on each rogistration card that he or she obtains.
These initials to be distinguishable from smployee to employee.

. ACORN sgrees that on sach voter regisiration the canvasser who obtained

the registration will place his or her initials in upper right corner of the
registration form.

., ACORN agress to create a procedure whereby the quality control officer,

responsible organizer or responsible organizer’s designee, cestifies; under
penilty of perjury, that all registrations in a'given batch were received
Front the employes irdiinling the registration.

Submission of a voter registration form without the canvasser initials will
inenr a $250 penalty per registration form. However, this penalty shall not
apply if ACORN' submits registrations without initials in a clearly
segregated batch accompanied by a letter setting forth the reason why the
registrations lack canvasser initisls and the steps ACORN will take to
aildress this deficiency.

. A registration form lacking an injtial will still be processed by the cousty

in accordance with state Taw.

ACORN agrees to encourage sll individuals comipleting a voter
registration form fo date the form. Ifno date is given, the canvasser will
write the date the registration was ebtained in the top right cormer of the
voter registration frm.

{n Suspect registrations:

&

ACORN will prepare a revised “election official varification sheet” for
approval by King County. This sheet, in addition to the existing
infornmtion, shall allow ACORN to indicate with specificity which
registrations have been deemed “suspeet” (potentially fraudulent) after
ACORN review,

ACORN agrees to create a new “suspect registration cover sheet” for
suspect registrations that allows ACORN fo set forth the basis for
desigriating the registration as “suspect.”

ACORN agrees to segregate all “suspect” registrations upon their
submjssion fo the county and to complete the new suspect registration
cover sheet for each suspect repistration.

The revised “election official verification sheet” and new “suspect
registration cover sheet™ are 1o be prepared by ACORN and submitted for
review and approval to King County by August 31, 2007, These forms mre
to be approved by King County prior to ACORN ipitiating a new voter
registration operation. .

ACORN Semdement & Compliznoe Agreeinent
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e. When delivering registrations to the county, ACORN shall include two

copies of the “election official verification sheet.™ The county will date
stamp both sheets upon receipt and return che copy to ACORN.

{f. The procedurcs described in this section shall be et forth in ACORN’s

internal (raining document,

8 County and state oversight:

a, Prior to commeneing any voter registration operation in & given county,

ACORN agrees to send to the county prosecuting attorney one copy of its
vater registration quality control manusl and all associated quality control
forms, one-copy of any agreements it has with other entities that relate to
the basis of payments for the voter registration operation, and the names
and contact information for the local ACORN responsibile organizer, local
quality control representative, and national ACORN contact person.

. ACORN agrees to allow the county prosecuting attorney or the state

aftorney geperal to review all ACORN’s quality control documents {that
are not-profecied by the atiomey-client privilege or other legal privilege)
and any agrsements or internal documents relating (o the basis of
payments fora voter registration operation, in their entirety, at any tima
after appropriate notice and in the presence of legal counsel for ACORN
{or othier agreed ACORN representative). This provision applies both to
ACORN’s national mvolvement in voter registration operations and
ACORN’s local voter registration operations in Washington State;

. ACORN will designate one national contact person as its representative

for communications conceming this agreement. At its discretion, the
county may netify this individual of any breaches of this sgreement.
Upon such netice, ACORN will ceass operation of its voter registention
aperation until an ACORN nativnal representative has visited the Ipeal
operation to review training procedures (this reguirement may be waived
with the agreement of the connty).

9 ACORN criminal Hability:

a. ACORN agrees that submission of registrations that have been

fraudulently collected by an ACORN employes and not reviewed puarsuant
10 the quality control procedures, or willfully tuming in frauduleat cards,
may constitute grounds for ctiminal proscention of ACORN a3 a corporate
entity unless such cards have been segregated by ACORN pursuant to the
requirements of section 7 of this agreement.

. ACORN agrees that violation of the terms of this agreement may be used

as evidence in the State of Washington in future criminal prosecutions
against ACORN employees, ACORN muasagement, or ACORN as a
corporate entity.

. Minor violations or a viclation of a specific torm of this agreement slone

cannot be used as the sole basis of a foture criminal prosecution against

ACORN Sertlercent & Compiisnce Agresment
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ACORN employess, ACORN management or ACORN as a corporate
entity. i
Penalties:
a. IF ACORN vioiates any term of (his agreement, it agrees to pay 2 penalty
sccotding to the following schedule:
i, Violation reported by ACORN within 14 days of commission =
Tio penalty.
ii. Violation reported by ACORN within 30 days of commission =
$250 per violation.

il Wiolation reported by ACORN after 30 days of conmnission or
brought to ACORN’s attention by the county afler 30 days of
commission = $1,000 per violation.

b. - A specific penalty provision contalmed within the body of this agreement
supersedes the penalties in this section,” ACORN muay be penalized under
{his agrecment only once per violation.
¢ All penalties are fo be paid to-ihe county in which the voter registration
fosin tripgering the violation wes either obtained or submitted.
d. The penalty terms of this agreement do not preciude the county from
pursuing 2 civil or eriminal claim agsingt ACORN,
Durafion of Agreemeant:
a. This agreement shil] remain in efect until December 31, 2012,
ACORN financial responsibility:

4. ACORN agrees to reimburse King Cousty for costs associated with its
investigation into ACORN’s 2006 registration operations in the amount of
$25,000. This amount to be paid to the King County Department of
Recordy, Blections & Licensing Services by Augast 10, 2007,

AGREEMENT NOT TO SUE AND DISPUTE RESOLUTION:

1.

Upon signing this agreement, King County, agrees that it will not pursue any
administrative, civil, or criminal remedies against ACORN stemming from its
activity in King County during the 2006 clection cycle,

Wothing in this agreemnent shall be construed to Himit King County or the State of
Washington’s right to pursue any future viclations of state criminal laws,
Likewise, nothing in this agreement shadl be construed to [imit the right of the
United States to pursue future violations of federal eriminal laws dealing with
fraud or the submission of materlaily false voter registrations.

1f there is a dispute regarding this agreement, the parties agree (o use their best
effbrts {o resolve it direetly and/or throngh their attorneys. I they are unable to

ACDRN Bentlement & Compliance Agrecment
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resolve a dispuie, either parfy may bring an action in King County Superior Court

to enforce their respective rights, and the prevailing party shall be entitled to
recover its reasonable attorneys” fees and all litigation cxpenses.

NOTICES:

L

All notices required or permitted hereunder ghall be in writing, and shall be:

{i) delivered in person or by private MeSSENEEE OF overnight courier service where
sviderice of defivery is obtained, (i) sent by certified mail, postage prepaid, with
return receipt requested, of (iii) dispatohedt by facsiimile transmission
(accommpanied with reasorable evidence of receipt of ransmission and with 2
sonfirmation copy mailed fio Jater tan the next Yusiness day after frapswission),
1o the parties as follows: ‘

SHERRIL HUFF, Direstor

Kinig County Records, Hlections and Licensing
Hing County Administration B wilding

500 Fourth Avenue, Ropm 553

Qeattle, WA DR104-2337

Facsimile: (206) 296-0108

With Copy To:

Stuphen Hobbs

Senior Deputy Proszeuting Atomeys » Civil Division
W400 King Comnty Courthouse

Seatile, WA 981042312

Facsimile: (206) 296-0191

TO ACORN:

Washington ACORN
134 §W 153rd 5t
Suite D

Burden, WA 98166

Brian Mellor

Senior Counsel for ACORN
196 Adams Street
Dorchester, MA 02122

Steve Bachman

ACORN Géneral Counsel
51420 Hunters Crossing Of
Granger IN 46530

ACORN Settd &L i A
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Legal Depariment

ofo ADORN

1024 Elysian Fields Ave
Wew Orleans, LA 70117

With Copry Tou

John Wolfe

701 5™ Avenue

Suite' 6110

Seattle, WA 98104
Facsimile (2063 447-9574

Such notioe shall be effective (a) if given by fresimile, when dispatched if sent
before 5:00 p.m. Pacific Time on a business day or, ifnot, then the first business
day after sent; (b) if given by mail, threc days after mailing, and () if given by
fny other means, when actually received at the address indicated above. Any
party may change its address or facsimile mumber for notices by giving notics of
such changs in ¢he manner provided for giving notices, provided that the new
location must be accessible via facgimile and within the United States and
aceessible to the general public during normal business hours.

GENERAL TERMS:

1

o

Interpretive. This agreement constitwtes the entire agresment and understanding
amang the parties, and replaces and supersédes all prior oral or written agreement
and understandings.

Venue and Governing Law, Venue for all disputes arising under or connected
wilh this agreement shall be in the Superior Court for King County. This
agreement shiall be govermed by and interpreted in accordance with Washingion
law.

. Megotiated Agreement. The purtics hereby acknowledge that ihis agreement has

been reached as a result of arms length negetiations with each party represented
by connsel. No presuraption shall avise as a result of one party or the other having
draficd all or any portion of this Agreement.

Counterparts. This agreement may be executed by the parties in counterpasts,
each of which, when cxecuted shall be deemed an original instrument and binding
against the party signing thereon.

Severability. If any section, sentence, clause, or portion of this agreement is
declared undawful or unconstitutional for any reason, the remainder of this
agresment shall continue in full force and effect.

ACORN Seitlernent & Complianes Ageasrent
¥age §.of 1D
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6. Authority. Each party represents and warrants to the others that the individuals
signing below have fall power, authiority and legal right to execute and deliver
Lhis Agreement and thereby to legally hind the party on whose bebalf such person
signed, ‘

7. Binding Effect; Assignability. This agreement shall bind and inure to the benefit
of the parties and their respective receivers, trustees, insurers, successors,
subropees, transferees and assigns.

8. Effective Date. This agreement shall become effective as of the date it is fully
executed below.

KING COUNTY, a' Washington muaicipal corporation

Dauiel Saiterbig, f
King County cuting A¥orne,

Assotiation of Community Organizations for Reform Now

DaTE:, 20 July 2007
[y

DATE:

Pursuant to paragrapk 2.4, this agreement becomes effective throughout the State of
Washington if it is signed by the Washington Secretary of State, or his lawful designee,
by July 27, 2007,

DATB;%gE‘i 2520707 Sag;% = /6/2% »

Washington Secretary of State

ACORN & Cormpli A
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Reviewed and Appreved as to Form:

DATE:
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Ms. MITCHELL. Thank you.

ACORN’s efforts to register voters have been scandal-prone else-
where.

In Saint Louis, Missouri officials found that, in 2006, over 1,000
addresses listed on its registrations didn’t exist. Federal authorities
indicted eight of ACORN’s local workers. One of the eight pleaded
guilty last month.

Mr. Chairman, I would like to ask that those court documents be
entered into the official record of this Committee hearing.

Mr. NADLER. Without objection, all court documents that you
wish entered into the record will be. You don’t have to ask each
time.

[The information referred to is available in the Appendix.]

Ms. MITcHELL. Thank you, I appreciate that.

ACORN has been implicated in similar voter fraud schemes not
(énly in Washington and Missouri but also in Ohio and 12 other

tates.

The Wall Street Journal noted, “in Ohio, in 2004, a worker for
one affiliate of ACORN was given crack cocaine in exchange for
fraudulent registrations that included underaged voters, dead vot-
ers, and pillars of the community named Mary Poppins, Dick Tracy
and Jive Turkey. During a Congressional hearing in Ohio in the
aftermath of the 2004 election, officials from several counties in the
State explained ACORN’s practice of dumping thousands of reg-
istration forms in their lap on the last day when registration had
closed, when the registration was closing, even though the forms
had been collected months earlier.”

And I will note that, in the settlement agreement between King
County and ACORN in the State of Washington, the settlement
agreement specifically requires ACORN to submit its voter reg-
istrations within 7 days after having gotten them, rather than
waiting until the very end.

In March of this year, Philadelphia election officials accused
ACORN of filing fraudulent voter registrations in advance of the
April 22nd Pennsylvania primary. The charges have been for-
warded to the city District Attorney’s Office.

Mr. Chairman, here is the fact: There are people in America who
steal or attempt to steal votes. They illegally register votes, voters
who don’t exist, who are dead, or who are mythical. There are peo-
ple who break the law to accomplish their political objectives dur-
ing the voting process.

ACORN is such an organization with a deliberate, historic, prov-
en, documented pattern and practice of illegal voter registration
and political activities.

I, again, urge that one of the lessons from 2004 and 2006 should
be that this Committee and the Department of Justice should un-
dertake an immediate investigation of ACORN in order to stop
their illegal voter activities.

It is time to join together to take every possible step to assure
that our voting systems are secure, that only legally eligible voters
cast ballots, and that every legally cast ballot is counted to the
highest degree of certainty and accuracy.

Thank you, Mr. Chairman.

[The prepared statement of Ms. Mitchell follows:]
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PREPARED STATEMENT OF CLETA MITCHELL

Testimony of Cleta Mitchell, Esq.

My name is Cleta Mitchell. T am an attorney, specializing in the
area of political law — the business and regulation of politics, lobbying,
public policy and elections.

I have been involved in law and politics for more than thirty years.
It is a privilege for me to appear here today to discuss with the
Committee the integrity of America’s elections and voting process.

The goal of every organization, campaign and entity with which |
am involved is assuring that our voting systems are secure, that only
legally eligible voters cast ballots and that every legally cast ballot is
counted to the highest degree of certainty and accuracy. From the
Republican National Lawyers Association to the American Conservative
Union to the informal groups of lawyers who practice political law as |
do for Republican candidates and conservative organizations...we all are
dedicated to that principle.

The question posed today is “Lessons Learned from the 2004
Presidential Election.”

However, the primary argument seemingly at the heart of this
hearing and every discussion of these voting issues is a fundamental
disagreement on the following questions:

Is there, or is there not, voter fraud?

Is voter fraud a myth or a fact?
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Are there people in America today who will deliberately register
non-citizens to vote, pay people to vote for certain candidates, seek to
vote multiple times, improperly influence the voting decisions and
processes of the elderly, handicapped or others to essentially overtake
the independent decisions of the vulnerable in order to increase the
votes cast for a particular candidate and commit other illegal acts for
political purposes? Are there such people in America today?

My answer to those questions is yes. There is voter fraud. Tt is not
amyth. There are people who deliberately calculate ways to enhance
the votes cast for their candidates and who violate federal and state laws
in the process.

The public record is full of the examples of illegal activities
surrounding our voter registration and vote casting systems.

There are well-organized forces furiously at work even as we
speak, seeking to block the principle of assuring that our voting systems
are secure, that only legally eligible voters cast ballots and that every
legally cast ballot is counted to the highest degree of certainty and
accuracy These are the people and the groups who contend that there is
no voter fraud and no people who try to illegally influence the election
process — and that any of us who believe otherwise are and must be
racists.

Political scientist Larry Sabato and reporter Glenn Simpson, in
their book Dirty Little Secrets: The Persistence of Corruption in
American Politics,' write that “Voting fraud is back [and] becoming
more serious with each passing election cycle.”> They also write that
“The fact that fraud is generally not recognized as a serious problem by

' Larry J. Sabato and Glenn R. Simpson, Dirty Little Secrets: The Persistence of
Corruption in American Politics (1996).

2 1d at 275,
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[the press] creates the perfect environment for it to flourish. The role
played by the news media deserves a special comment. Many of the
stories we have just reviewed received little or no national press
attention, even when the local media carried news accounts ... Partly, as
noted at the outset, this results from the mistaken belief that among
journalists that vote fraud is no longer a serious problem.”™ The authors
also write that “Our strong suspicion ... is that some degree of vote
fraud can be found almost everywhere, and serious outbreaks can and do
occur in every region of the country.”* The authors recommendations,
based on extensive research, is that “At the very least, a photo
identiﬁcati50n card (of any sort) ought to be produced by each voter at
the polls.”

Mr. Chairman, you have labeled this hearing “Lessons Learned
From the 2004 Presidential Election”. I would like to discuss the 2004
election and lessons learned — and not to confing it to the presidential
election only. And I would also point to examples of election fraud in
2000, 2002 and 2006. Because all of these elections offer some lessons
to be learned: namely, that vote fraud is alive and well in the United
States — and getting worse because too many officials, partisans, and the
media do not take it seriously.

In 2004, I co-chaired an effort to mobilize volunteers in US Senate
races. These volunteers were recruited and sent to several states to work
with state Republican parties which were not targeted presidential states,
but were places where competitive US Senate races existed. Two of
those states were Oklahoma and South Dakota.

3 1d. at297.
*1d. at 300.

*Id. at 323.
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I went to my home state of Oklahoma as a volunteer the last ten
days before the election and coordinated an effort to assure that there
were sufficient teams of volunteers at the polls on election day. A few
days before the election, [ received a phone call from a reporter in
Muskogee, Oklahoma, asking if I was aware of a ‘situation’ in that area
regarding the potential illegal election activities of the Cherokee tribe.
As it turned out, the facts were these: Certain Tribal leaders had been
sending campaign materials for Democratic Senate candidate Brad
Carson enclosed in the paychecks of tribal employees, a violation of
tribal and federal law. Those same leaders had been using tribal
resources to travel to the federally funded Indian Health Service clinics
and other government and tribal locations holding meetings with
employees and patients or other consumers, campaigning against then
Senate candidate Tom Coburn, in favor of congressman Carson.
Persons attending the mandatory meetings were told that if Tom Coburn
were to be elected, that facility would be closed. And there were plans
in place by the Tribe for an election day operation to transport people to
the polls using tribal and federal government offices and vehicles to do
SO.

Upon learning of the illegal activities already committed and the
plans for even more to take place on election day, 1 contacted the US
Attorney’s office in Muskogee, Oklahoma and discussed the situation
with him. T was referred to the FBI’s offices in Muskogee. The FBI
agent in charge essentially told me that such matters were not serious to
that office.

So | contacted the Office of Public Integrity in the Department of
Justice because T knew that the office maintained a 24-hour hotline in
the days leading up to the election to handle election related matters.
The DOJ attorneys contacted the local FBI office and let those
individuals know that voting integrity is serious and that the allegations
had to be investigated immediately. Because the Office of Public
Integrity did take these matters seriously, the FBI did investigate and the
illegal election-day plans were stopped.
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In South Dakota, GOP attorneys were determined not to allow the
2004 election to be stolen by illegal voting as it had been in 2002, where
candidate John Thune lost a United States Senate race against Sen. Tim
Johnson by a mere 524 votes. Following the election, the facts began to
emerge of numerous irregularities that undoubtedly changed the
outcome of the election.

Take the example of the county auditor in Shannon County, where Pine
Ridge Reservation is located. Finding that some addresses were incorrect, birth
dates were not accurate, signatures looked similar and some cards were returned
with an incomplete address, the auditor sent more than 100 registration cards to be
investigated.

The investigation in South Dakota was prompted by reports that one Democrat
operative, Becky Red Earth-Villeda, who was paid more than $12,000 in three
months by the Democratic Party, had turned in 1750 applications for absentee
ballots, many of which she apparently signed herself. She was later charged with
illegal voting activity.

In the 2000 election, only 1068 people voted in predominately Republican
Jackson County South Dakota. In the 2002 election, 1202 people voted in Jackson
country, an increase of 134 votes or a 12.4% increase in voting over the
Presidential race.

Jackson County Auditor Vickie Wilson said she turned over seven absentee
ballot requests to local authorities. "I was fairly certain that someone other than the
voter could have signed them," Wilson said. She said she also provided the FBI
with a total of 20 absentee ballot requests for investigation. Jackson County Sheriff
Bruce Madsen said three people have advised him that they did not sign the
requests, and two others didn’t remember signing them. Madsen said he only found
one person so far who had confirmed signing a request.

In arepeat of a technique used in 2000 in heavily Democrat precinets in St.
Louis, Missouri, some polling places in Todd and Mellette counties in South
Dakota were kept open an extra hour. In predominately Democrat Todd County,
where Rosebud Indian Reservation is located, in the 2000 Presidential election,
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1546 people voted. In 2002, on the other hand, 2529 people voted, an increase of
983 or 63.5% over the Presidential race’.

A FoxNews report on October 16, 2002 disclosed that “(f)ederal
officials confirmed that a vote fraud investigation is unfolding on Indian
reservations in South Dakota, home of one of the tightest U.S. Senate
races in the nation:

“Federal officials in Washington told Fox News that so far, the alleged fraud
is said to have occurred on the Cheyenne River Reservation and the Pine River
Reservation, and an investigation has been ongoing in six counties, including
Dewey, Ziebach and Fall River.

According to officials, the FBI has uncovered the registration of minors,
dead people, and people who do not exist. Many of the registrations have
included bogus names and invalid addresses.

Investigators said in one case a woman was registered to vote a week after her
death.

They have also found multiple absentee ballots distributed to the same
registered voter but returned with different signatures, the officials said.

The case was brought to the attention of the South Dakota attorney general's
office when county auditors began discovering problems with absentee ballot
requests and votes. State Attorney General Mark Barnett said the investigation
has been ongoing for two weeks.

Barnett said that he hoped invalid absentee ballots haven't been filed.
Absentee voting began Sept. 24 and the registration deadline is Oct. 21. "I
don't even want to think about it," Barnett said. "A lot of absentee ballots are
going to get looked at."

Federal sources said the key suspect in the investigation is a former staffer of
the state Democratic Party, whom is alleged to have falsified voter forms. The
party itself has not been implicated. Officials said that because of the size of
the alleged fraud, they expect to find accomplices.

¢ http://www.conservativetruth.org/archives/marymostert/11-11-02.shtml
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Bret Healy, executive director of the state Democratic Party, said the worker
was fired as soon as the party learned of the allegations. Healy said party
officials notified the U.S. attorney. South Dakota does not require a photo 1D
to register to vote and absentee ballots can be obtained without appearing
personally.”’

Because now-Sen. Thune did not request a recount following the
2002 election, a full record was not made of the likely theft of the 2002
US Senate race in South Dakota.

But the 2004 Thune campaign and GOP committees were
prepared. Dozens of volunteer GOP lawyers travelled to South Dakota
and went toe-to-toe with the well-organized vote fraud perpetrators in
South Dakota. Former Sen. Tom Daschle and Democratic operatives
filed numerous court actions prior to the election seeking to interrupt
GOP efforts to watch the voting in the 2004 elections. One tribal court
even issued an order to prevent GOP poll watchers from observing
voting and ballot counting at polling places located on the reservation.
That order was declared unenforceable by the US Attorney.

John Fund in the Wall Street Journal's Political Diary (November
1, 2004) had the following observations about a restraining order issued
by a tribal court purporting to exclude Republicans from poll-watching
on the reservation in 2004:

“Two years ago, a suspicious surge in votes from South Dakota's
Shannon County, home of the Pine Ridge Indian Reservation, gave
Democratic Senator Tim Johnson a second term by 524 votes over
Republican John Thune. Now Mr. Thune is running again, this time
against Tom Daschle, the Senate Minority Leader. And once again,
allegations are surfacing about shenanigans in Shannon County.”

7 http:/fwww.foxnews.com/story/0,2933,65437,00 html
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“State's Attorney Lance Russell has now launched an investigation
into suspicions that some residents have already cast multiple ballots. "We
do have a few people who have voted more than once," he told reporters.
Meanwhile, U.S. Attorney James McMahon isn't amused by a tribal judge's
order aimed at preventing the state Republican Party from having any
contact with Four Directions, a get-out-the-vote group financed by
Democrats. The Democratic group has accused Republican monitors of
videotaping them on private property; Oglala Sioux tribal Judge Marina
Fast Horse duly issued a restraining order to stop the GOP efforts. But Mr.
McMahon, the federal prosecutor, calls that action illegal and told the
Associated Press that law enforcement officials "should not be enforcing
any order on the reservation which purports to keep the Republican Party
away from the polls.”

“There may be good reason why Democrats and tribal officials want
to avoid scrutiny. Paul Brenner, a lawyer from Virginia who is observing
the election on behalf of Republicans, filed an affidavit claiming that on
Friday he was sitting with a poll watcher for Senator Daschle when they
were approached by two women who asked when they would get paid to
vote. In another incident on Thursday, he talked with another woman who
was driving people to the polls. "I told (her) I had heard that the Daschle
campaign office in Rosebud was offering a better deal to vote haulers than
Four Directions, because they paid $10 a voter, plus a free meal at the
Rosebud Casino. She said she already knew that and was also getting paid
by the Daschle campaign office,” Mr. Bremner wrote. ®

We are always back at the basic dispute between those of us who
want to protect the integrity of the election process and those who claim
that there is no voter fraud so we don’t need safeguards against
something that doesn’t exist.

No vote fraud? Really? Then how about more facts. ..

¥ November 1, 2004 Wall Street Journal's Political Diary reprinted at
http://southdakotapolitics.blogs.com/south_dakota politics/voter fraud watch/index html
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® Headline: The Seattle Times, October 30, 2007 “Three
plead guilty in fake voter scheme”. The story reads “Three
of seven defendants in the biggest voter-registration fraud
scheme in Washington history have pleaded guilty and one
has been sentenced, prosecutors said Monday. The
defendants were all temporary employees of ACORN, the
Association of Community Organizations for Reform Now,
when they allegedly filled out and submitted more than
1,800 fictitious voter-registration cards during a 2006
registration drive in King and Pierce counties.” Attached to
my testimony today is the Settlement Agreement between
King County and ACORN, entered into one year ago today
by that organization to avoid criminal and civil prosecution.

® Acorn's efforts to register voters have been scandal-prone
elsewhere. St. Louis, Mo., officials found that in 2006 over
1,000 addresses listed on its registrations didn't exist. "We
met twice with Acorn before their drive, but our requests
completely fell by the wayside," said Democrat Matt Potter,
the city's deputy elections director. Later, federal authorities
indicted eight of the group's local workers. One of the eight
pleaded guilty last month.

® ACORN’ s vandalism on ¢lectoral integrity is systemic.
ACORN has been implicated in similar voter-fraud schemes
in Missouri, Ohio, and at least 12 other states. The Wall
Street Journal noted: “In Ohio in 2004, a worker for one
affiliate was given crack cocaine in exchange for fraudulent
registrations that included underage voters, dead voters and
pillars of the community named Mary Poppins, Dick Tracy
and Jive Turkey. During a congressional hearing in Ohio in
the aftermath of the 2004 election, officials from several
counties in the state explained ACORN’s practice of
dumping thousands of registration forms in their lap on the
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submission deadline, even though the forms had been
collected months earlier.”

® In March of this year, Philadelphia elections officials
accused ACORN of filing fraudulent voter registrations in
advance of the April 22nd Pennsylvania primary. The
charges have been forwarded to the city district attorney’s
office.’

® 2004 — In the State of Washington, in a race for governor in
which the difference between the two candidates statewide
was less than 2000 votes, the following facts appeared in the
Plaintiffs trial brief:

“Subsequent discovery has revealed that the counties,
principally but not exclusively King County, counted hundreds
of votes cast by persons who were disqualified from voting as
felons, and a smaller but significant number of persons who
voted twice, or who voted using the voter names and
registrations of persons who had died prior to the election.
Discovery has also confirmed what the press reports were
indicating, that King County’s election processes, and its
compliance with its processes, were grossly inadequate. Many
felons were permitted to vote. More than a thousand votes
were cast by persons whom King County had failed to ensure
were qualified and registered voters, and whose identities can
not now be determined. These votes, like those of felons,
double voters and “deceased” voters, were illegal.

? Michelle Malkin, “The ACORN Obama Knows,” National Review (June 25, 2008).
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® 2001 -- The state of Missouri established a bi-partisan

commission to review the events of November 7, 2000 in
which 1,233 persons who were not legally qualified to vote
in the State of Missouri nonetheless cast ballots upon
obtaining court orders, falsely claiming to be eligible. The
evidence demonstrated that a concerted effort was planned
in advance of election day to not only illegally extend the
hours for voting beyond the statutory period but also to
obtain court orders authorizing votes to be cast by persons
not legally eligible to vote. Clearly, this was a plan to violate
the integrity of the voting system in the state of Missouri —
which succeeded. Key findings include votes cast by:

* convicted felons

* people who voted at least twice, possibly more than

twice

* deceased persons

* persons registered at vacant lots

* multiple names registered at the same address —

which addresses are not multiple family dwellings,

nursing homes, dorms, hospitals or group homes

* The primary lawsuit brought by the Democrats in

Missouri to keep the polls open beyond the statutory

poll closing time had a lead plaintiff who was deceased.

When the fact was brought to the attention of the

attorney, he responded that it was another person by the

same name who had not been allowed to vote — a

review of the records revealed that thar individual had

voted earlier in the day without difficulty.

® November 15, 2007 —from The Politico “Twenty percent of
students polled by their peers at New York University said
they’d exchange their vote in the next presidential election
for an iPod touch. Sixty-six percent would exchange it for
free tuition. And fifty percent said they'd lose the right
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forever for $1 million. Ninety percent of the students who
said they'd give up their vote for the money also said they
consider voting "very important" or "somewhat important";
only 10 percent said it was "not important." Also, 70.5
percent said they believe that one vote can make a
difference — including 70 percent of the students who said
they'd give up their vote for free tuition.

Here is a fact: there ARE people who steal or attempt to steal votes.
There ARE people who willingly sell their votes. There are people who
break the law to accomplish their political objectives during the voting
process.

ACORN is such an organization with a pattern and practice of
illegal voter registration and political activities. ACORN should be
under scrutiny by the Congress and the Department of Justice for their
illegal conduct across state lines. Their federal grants and contracts
should be rescinded and they should not be allowed to be involved in
further despoiling the voter rolls in state after state.

The lessons learned from 2004...and 2000 and 2002 and 2006 are
the same. There are groups and individuals who are intent upon
registering persons to vote who are not eligible under the law, or
registering non-existent ‘people’. There are people who cast more than
their own ballots — and literally steal elections. These are illegal acts.
They must be taken seriously and prosecuted — and stopped.

It is time to join together to take every possible step to assure that
our voting systems are secure, that only legally eligible voters cast
ballots and that every legally cast ballot is counted to the highest
degree of certainty and accuracy.

Thank you.
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Mr. NADLER. I thank the witness.

In the interest of fairness and comity, I will now read the biog-
raphy of Mr. Blackwell that’s finally arrived, and then we’ll get to
questioning the witnesses.

J. Kenneth Blackwell is the Ronald Reagan Distinguished Fellow
at the Buckeye Institute for Public Policy Solutions. He served as
Ohio’s 51st Secretary of State from 1999 to 2007. He has served as
the major of Cincinnati, undersecretary at the U.S. Department
Housing and Urban Development, and as the U.S. Ambassador to
the United Nations’ Human Rights Commission. In 1994, he be-
came the first African-American elected to a statewide executive of-
fice in Ohio when he was elected Treasurer of the State.

It is now time for questioning of the witnesses. As we ask ques-
tions of our witnesses, the Chair will recognize Members in the
order of their seniority on the Subcommittee, alternating between
majority and minority, and provided that the Member is present
when his or her turn arrives. Members who are not present when
their turn begins will be recognized after the other Members have
had the opportunity to ask their questions. The Chair reserves the
right to accommodate a Member who is unavoidably late or only
able to be with us for a short time.

I will begin by recognizing myself for 5 minutes to question the
witnesses.

My first question is to Mr. Tokaji. Is that how

Mr. TokaAJI. Yes, that’s correct.

Mr. NADLER. We have just heard Ms. Mitchell claim that voter
fraud is a widespread problem. Do you agree with this assessment?

And let me give a second question, Ms. Mitchell also talked in
particular about ACORN and perhaps others who register people
who don’t exist, Donald Duck, Mary Poppins—although I know of
no reason why Mary Poppins shouldn’t vote, but anyway——

Mr. FRANKS. She’s a Republican.

Mr. NADLER. Well, that may be.

In any event, but who register people who don’t exist. Is there
any evidence that there’s a large scale or any existent problem with
people claiming to be the imaginary voters showing up to the polls
and actually voting?

Mr. TokaJI. Let me answer the second question first.

Mr. NADLER. Use your mike.

Mr. TorAJI. Let me answer the second question first, Mr. Chair-
man.

The answer is a resounding no, and what you have just heard
from Ms. Mitchell, unfortunately, is a prime example of what I dis-
cussed in my testimony earlier; exaggerated and hyperbolic allega-
tions of fraud that distort the debate over election reform.

I'm a law professor, so I prefer to be analytic rather than rhetor-
ical in discussing these issues. So let’s break down the different
kinds of fraud which tend to get conflated in public debates.

First, there’s insider fraud. Someone on the inside, an election of-
ficial for example, stuffs ballots or manipulates code to change the
result. We do have some historical examples of that.

Second, registration fraud. False registration forms are sub-
mitted, for example, Mary Poppins. Now this did happen to some
extent in the 2004 election. The problem was that registration
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groups were paying people by the registration form. And this is a
problem that’s easily correctable if we simply change the incen-
tives, require that people be paid on an hourly basis rather than
on a per-registration-form basis. That destroys the incentive to en-
gage in that sort of registration fraud.

And then there’s voter fraud, which can be broken down into two
sub parts. There’s absentee fraud, and there’s voters going to the
polls pretending to be someone they are not. Now voter fraud is
rare, but to the extent it occurs, it’s mostly with absentee ballots,
not with voters going to the polls pretending to be someone they
are not. And that makes sense from a commonsense perspective.

What voter in his right mind is going to go to the polls, pre-
tending to be someone that he or she is not? The benefit is mini-
mal. The cost in terms of the sorts of prosecutions that have been
brought and indeed should be brought when a voter really does
that are enormous.

Mr. NADLER. Thank you.

Mr. Blackwell, it is well known that, during the 2004 election,
you served both as the chief elections official of Ohio and the hon-
orary cochair of the Committee to Re-Elect George Bush.

In a letter after the election you wrote: “My friends, not only
would a Kerry victory have been a terrible result for Ohio, it would
have been a horrible outcome for the families and taxpayers of
America.”

And I'm sure you believe that, and you’re entitled to that belief,
obviously.

My question is, do you think it is a conflict of interest for some-
one who is a strong partisan and officially a strong partisan, chair-
man of the Committee to Reelect or chairman of the Committee to
Defeat, to be simultaneously in charge of running an election?

Mr. BLACKWELL. No, sir. Our system is a bipartisan system,
equally balanced at the county level where the votes are counted.
And Ohio had a tradition of Secretaries of State being cochairmen
of the State campaign committees of Presidential candidates;
Sherrod, Senator Sherrod Brown was a cochairman of——

Mr. NADLER. I'm not——

Mr. BLACKWELL. No, no, no, what 'm—I'm trying to—I'm trying
to give you.

Mr. NADLER. Tradition.

Mr. BLACKWELL. What the tradition was, what the safeguards
are, where the votes are

Mr. NADLER. Let me ask you the following. I'm not saying you
did anything different than anybody else.

Mr. BLACKWELL. No, no, no.

Mr. NADLER. But my question is, you're saying that, on the local
level, there are bipartisan Boards of Elections, but the chief official,
the Secretary of State, makes decisions that can affect things. Do
you think that, whether it is traditional or not, that it is inherently
a conflict of interest for someone who is in fact in a position to
make decisions without two Secretaries of State?

Mr. BLACKWELL. Don’t, don’t—Mr. Chairman, what I'm saying—
don’t separate the individual Secretary of State from the structure
that is guaranteed to protect against a partisan Secretary of State.
Secretaries of State run for election as a Republican, Democrat,
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Libertarian, Green party member in the State of Ohio. They run
as a partisan.

Now, if you go back and you change the Constitution, and Secre-
taries of State become appointed and—or there’s a board that’s—
my colleague here has suggested that we have, where you have a
Secretary of State that is not partisanly elected, then I'm com-
fortable with that.

Mr. NADLER. So you would not think—my last question because
my time has expired—you would not think it a good idea, for exam-
ple, if Congress exercising our power to regulate Federal elections,
were to require that the chief election administrator in every State
not be a partisan figure?

Mr. BLACKWELL. I think that would be a Federal reach, and in
terms of, we don’t have a national election system. We have 50
State election systems.

Mr. NADLER. Forgetting our power to do it, it would be

Mr. BLACKWELL. No, no, no. And I don’t want to separate it from
your constitutional powers and the constitutional rights of States
and individual citizens.

Now, what I think is important here is that the integrity of the
system is protected by how it is structured. I think that elections
and votes should continue to be counted at the local level. I believe
that the two, that the bipartisan system of checks and balances are
in place. And I think Ohio’s tradition of electing its Secretary of
State is healthy. It works, and it has produced good elections.

Mr. NADLER. Thank you very much.

My time has expired.

I now recognize for 5 minutes of questioning the distinguished
Ranking Member of the Subcommittee, gentleman from Arizona,
Mr. Franks.

Mr. FRaNKS. Well, thank you, Mr. Chairman.

Thank you, Mr. Blackwell, for being here, and the rest of the
panelists here.

Mr. Blackwell, I've got to, you know, I have a disclosure here. I
hold you in the highest esteem. I believe you're an example of what
an elected official should aspire to. And so I want to be very up
front; I'm very biased in your favor.

With that said, I'd just like to ask you, as a Secretary of State,
what do you think the responsibility of someone from either party
really is when it comes to protecting the voting process? What are
the things that you believe in your heart are the most important
to the race?

Mr. BLACKWELL. It’s pretty simple, we have to protect the integ-
rity and the fairness of the system. And we have to deal with
weaknesses structurally in the system that would allow for one
person’s vote to be nullified by another’s illegal tampering or fraud-
ulent vote in the system.

I think it’s, and again, I go back to the confidence in Ohio’s sys-
tem. Not one of the State party officials of either party have been
party to a suit questioning the integrity of the system because of
the soundness of the system. And so the chief election officer has
to deal with the soundness of the system. It has to do with—he or
she has to deal with the integrity of the vote. And I think that’s
very important.
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Let me underscore something and use this opportunity. You
know, we heard, and I tell you, this is the one thing that I lost
some sleep over, and that was the whole paper weight issue. And
I think that because we have revisited this issue, that it is very,
very important that we go back to the testimony of Mrs. Patricia
Wolfe given before the House Committee on Administration in Co-
lumbus, Ohio, on March 21st, 2005. She gave a historical overview.

The reason there was a paper weight provision at all was, back
in the early 1990’s, a decision was made after the U.S. Postal Of-
fice came to the Secretary of State’s Office and said, you are losing
a lot of your voter registrations through the mail’s sorting system,;
they are being destroyed, and people’s registrations have been
eliminated. So they went to a paper weight that could go through
the sorting machine and avoid destruction.

In 2004, something interesting happened. Because there were
campaigns to get higher numbers of people registered, people start-
ed to get paid for the number of registrations that they delivered.
And so they wanted the photo opportunity, and they started to
bring it in. Well, now with most of the registrations coming in over
the counter, as opposed to through in the mail, there was actually
no need for the paper weight requirement.

Once that was made, once that evidence was made clear to me—
it wasn’t pressure; it was evidence, and lawyers are not the only
folks who deal with evidence and logic—we in fact made a change
in the system.

The reason I bring that to your attention is because Patricia
Wolfe was the election administrator under Bob Taft, under me
and presently under Democrat Jennifer Brunner. She made a com-
pelling case as to what happened, why it happened, and how we
made a midcourse correction.

But this notion, this imagery that we in fact changed under the
heavy hand of pressure is just wrong. We changed based on logic,
and we changed based on the fact that the registrations were com-
ing 1in over the counter as opposed to doing the mail or through the
mail.

Thank you. That’s what you have to do. We run elections. Elec-
tion officials run elections. It is a very fluid process. You have to
make judgments, you know, day in, right up until the election is
executed. And if you can’t take the heat of criticism when you have
to make those sort of decisions, then you ought not be a Secretary
of State or an election official. The integrity of the system is what
matters because it then protects against anybody tampering with
the system, whether it be the Secretary of State or some fraudulent
voter.

Mr. FRANKS. Well, thank you, sir, and thank you for your service.

Mr. Chairman, my time has expired. Thank you.

Mr. NADLER. I thank the gentleman.

I now recognize for 5 minutes the distinguish Chairman of the
full Committee, the gentleman from Michigan, Mr. Conyers.

Mr. CoNYERS. Thank you very much, Mr. Chairman.

Attorney Mitchell, you said you have detected fraud in about 30
States or so?

Ms. MiTcHELL. I quoted from various articles which have indi-
cated that from many sources.
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Mr. CONYERS. Yeah, but how many do you believe?

Ms. MITcHELL. I believe that there is the potential for voter
fraud in every jurisdiction. Larry Sabato and Glen Simpson in their
1996 book said that it is

Mr. CoNYERS. Okay. Well, what about Ohio?

Ms. MITCHELL [continuing]. In every region and is growing.

Mr. CONYERS. What about Ohio?

Ms. MITCHELL. I believe it was evident in 2004. That’s been docu-
mented.

O}ll\/Ir?. CONYERS. So that was the fraud you found out about in
107

Ms. MiTcHELL. That’s the fraud that I've testified to today.

Mr. CONYERS. Nothing else?

Ms. MITCHELL. I know of no other voter fraud in Ohio.

Mr. CoNYERS. In Ohio, okay. That’s great.

Have you ever heard of a book, “What Went Wrong in Ohio”?

Ms. MiTcHELL. No. I haven't read it. I've heard of it.

Mr. CoNYERS. You heard of it, okay.

Ms. MITCHELL. So you would agree with me that there is voter
fraud, then? That’s my main concern is that there is voter fraud,
and we have laws to try to guard against it, and we ought to en-
force the laws, and we ought to quit arguing about whether or not
it exists. It does exist. People steal votes

Mr. CONYERS. You're using up a lot of my 5 minutes.

Now, Mr. Blackwell, thanks for coming.

Mr. BLACKWELL. Thanks, Mr. Chairman.

Mr. CONYERS. About how many times were you sued about voter
issues as Secretary of State of Ohio?

Mr. BLACKWELL. Over the course of the 2004 election, if my recol-
lection serves me correctly, about 40 times. And there were
issues—and let me just give you a

Mr. CONYERS. No, I don’t need any examples.

Mr. BLACKWELL. No, no, no, Mr. Chairman, if you don’t mind, let
me just give you an example because it’s one that comes up all of
the time.

Mr. CONYERS. Well

Mr. BLACKWELL. And that was, for instance, Ohio was one of the
27 States that said that, for a vote to be counted, it had to be cast
in the right precinct in the right county. And I took the position
that that was State law and it should be defended as it was de-
fended by the other 26 States that had that same law, and we won.

But all of a sudden, those who wanted, you know, voters without
borders saw me as some sort of enemy when I saw myself and oth-
ers who defended votes being counted in the right precinct in the
right county as being protectors of the integrity of the system.

Mr. CoNYERS. Okay.

Do you know that your State is, I think, the first State in the
Union to be challenged to have the electors counted in the Con-
gress because of voter irregularities. I think that law was passed
in 1877.

Mr. BLACKWELL. It didn’t surprise me, given at the time I
thought it was—and I say this in respect for the two-party sys-
tem—to discredit the outcome, because they didn’t like the out-
come. So, as you know, in this very suit-happy culture that we live
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in, it doesn’t—I anticipated, so therefore it doesn’t surprise me that
we would be sued.

What is interesting is that our position in these suits, when it
came to the integrity of the system and the consistency of our ap-
plication of the law, was upheld.

Mr. CoNYERS. Well, yeah. There was a Republican Majority in
the Congress at that time.

Mr. BLACKWELL. Mr. Chairman.

Mr. CoNYERS. You don’t have to explain it to me. I was there.
You don’t have to—I don’t want you to make
Mr. BLACKWELL. You raised a question.

Mr. CONYERS. Just a moment, sir. I ask questions. You respond.

Mr. BLACKWELL. I was still responding.

Mr. CONYERS. No, you are not still responding.

Mr. BLACKWELL. I was still responding.

Mr. CONYERS. Well, I am cutting you off.

Mr. BLACKWELL. Because you don’t want to hear the answer.

Mr. CoNYERS. I want to get my questions out.

Mr. BLACKWELL. Yes, sir.

Mr. CONYERS. We come here in a little bit of an artificial atmos-
phere here. We are acting like nothing went wrong, or much went
wrong, and there have been books written about what happened in
Ohio; there have been challenges based on the exit polls that the
result was the most unusual in recorded history.

I happen to have brought a dozen Members or so to Ohio, to Co-
lumbus, including the Chairman of the Constitution Subcommittee;
Maxine Waters, on this Committee; a couple or three of Members
of Congress, all to hear—and I happen to have the testimony here,
which we are going to put in the record. But the whole point of this
thing is that there were citizens testifying there were lots of irreg-
ularities, plenty of them, and they were pretty mad about them.
And they weren’t all Democrats. Did you follow that at all?

Mr. BLACKWELL. Yes, sir. I followed it because——

Mr. CoNYERS. Well, wait a minute. Just a moment. You said yes.
That is what I want to know. Stop there.

Mr. BLACKWELL. A good lawyer technique.

Mr. CoNYERS. Will you explain to me, since you said you followed
it, what did you surmise from all the testimony that we gathered?

Mr. BLACKWELL. Let me give you a couple of for instances.

Mr. CONYERS. Just answer the question.

Mr. BLACKWELL. Let me give you a couple of for instances. This
is what I surmise. One, a lot of the discussion was around provi-
sional ballots and where we counted them and how we counted
them. Ohio had a 78 percent validation rate, the third best in the
country, because, one, we had a process, a procedure that had been
publicly advocated, so much so that we spent $2.5 million to make
sure that voters—in an unprecedented expenditure to make sure
that voters voted in the right precinct, they knew how to make
sure they were in the right precinct so that their vote counted, and
I think that helped to give us a high validation rate.

Mr. Chairman, look, as I explained to you, a lot of the con-
troversy was—there are a lot of people with imaginations akin to
Jonathan Swift’s. There will be films put out against the assassina-
tion of President Kennedy. So just because somebody makes a film
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or s};)mebody makes a charge doesn’t mean that there is any fact
to that.

We believe, and I continue to believe, that there was a good elec-
tion in Ohio. It was not a perfect election, but we don’t let the per-
fect be the enemy of the good.

Mr. NADLER. The time of the gentleman has expired.

We are going to try to get in one more question before we have
to vote. The gentleman from Ohio Mr. Jordan.

Mr. JORDAN. Thank you, Mr. Chairman. I appreciate the witness
and the panel we have here.

Some of those books that were written, articles that were done
were people who had helicopters circling the statehouse and believ-
ing in these conspiracy theories that Mr. Tokaji said that just
frankly aren’t true. In fact, don’t take my word for it, or Secretary
of State Blackwell’s word for it; take the Plain Dealer, not nec-
essarily a friend of Republicans in Ohio. But I have got headlines
here: “Conspiracy Theories of Ohio Vote Refuse to Die.” “Delays At
the Polls Weren’t a Scheme.”

In fact, if Mr. Blackwell was so great in orchestrating this con-
spiracy—he was our secretary of state in 2000, 2002, 2004, and in
2006, when he also happened to be running for the highest office
in our State, running for Governor. If he could rig the deal in 2004,
you would think, you would think he could rig it in 2006 when he
was trying to be our Governor. Some of this stuff is just crazy.

But I did want to go to Ms. Mitchell and ask you, the provisional
ballot decision that Secretary Blackwell implemented, which basi-
cally said you have to vote where you live and where you are reg-
istered, if we hadn’t have done that, and the experience you have
had with ACORN and what they have done around the country,
talk to me about what could have happened in Ohio but for the de-
cision that Mr. Blackwell implemented.

Ms. MiTCHELL. Congressman, that is really an important ques-
tion, because as you are probably well aware, there was more than
one piece of legislation floating around in both the House and the
Senate to state as a matter of Federal law that provisional ballots
do not have to be counted just in the county or the precinct of the
voter’s purported residence. I think that the——

Mr. JORDAN. The potential for mischief, if you let someone on
1(?llection day just vote anywhere, and what can happen, that is

uge.

Ms. MiTcHELL. The problem is that we don’t have a system
where people in every State—where they have to show identifica-
tion in order to register. So we have a situation where if they don’t
have to—if they can register by mail, which they can in many
States, but many States also then require that you have to show
a voter identification, some kind of identification, photo ID, the
first time you vote after you have registered without presenting
identification. If you don’t have to show identification when you
register, and you don’t have to show identification when you vote,
or you can vote by mail, and you know that there are these groups
out there—I would respond to Mr. Tokaji in that the reason that
I wanted all of those matters related to ACORN and the court pro-
ceedings entered into the record is because these are not myths
that I have fabricated. These are from court official documents. But
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if you have all of these situations where you have the fraud in the
registration and then people coming in and being able to vote,
whether they cast a provisional ballot anywhere, and they don’t
have to show identification, what, pray tell, is the safeguard to pro-
tect against the total breakdown of our election process? I just don’t
get it.

Mr. JORDAN. Well said.

Mr. Tokaji, do you think you have to vote where you live and in
the precinct you are supposed to vote in? I mean, do you agree with
the provisional ballot decision we had in Ohio?

Mr. ToraJ1. I don’t agree with that decision, and let me explain
why and why this scenario that was just spun out is a fanciful one.

Mr. JORDAN. Let me say one thing. So you think someone should
be able to show you up in any county, not vote in the precinct that
they are assigned to vote in, not vote in the county; you think they
should be able to vote anywhere.

Mr. TokaJ1. I think jurisdiction as Congress used it in the Help
America Vote Act means registrar’s jurisdiction as it is used in the
National Voter Registration Act, which in most States is the coun-
ty. So a provisional ballot would only have to count for Federal of-
fices only if you vote in the correct county.

What happens as a realistic matter, and this is documented by
Ohio’s provisional voting data, is some voters, whether from their
own mistake or because they are sent to the wrong precinct, vote
in the wrong precinct. Indeed, a lot of time they will go to the right
polling place, but there are several precincts at the polling place,
and they will get directed to the wrong precinct. And those people’s
votes in Ohio right now don’t count. I think that that is most unfor-
tunate.

The possibility of multiple voting is really a myth, given that
Congress in 2002 mandated State registration databases that will
catch those people, and indeed someone was just prosecuted for
double voting, caught by that very State registration database that
Congress wisely mandated in 2002.

Mr. JORDAN. Thank you.

I have got 30 seconds. I wanted the last few seconds for Sec-
retary of State Blackwell.

Just again comment, because this is something—88 counties, 2
Republicans, 2 Democrats on every county board of elections. I
have got stuff here or an article here from Richard Smolka, Elec-
tions Magazine, talking about how that bipartisan system works.
Talk to me about that real quickly, if you could.

Mr. BLACKWELL. It really does work. Again, I just want to under-
score there are no perfect systems. Yes, there were mistakes made.
You look forward and say, how do we prevent those mistakes from
being made again? I think that we do it by not damning a system
that has in the main worked as a bipartisan system, Democrats,
Republicans.

Not one of those election officials, Democrat or Republican, said
that there was anything wrong with the system. That sort of con-
fidence by Democrats and Republican parties in the bipartisan sys-
tem helps to build public confidence.

Mr. NADLER. Thank you.
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There are four votes on the floor. There is 1 minute and 2 sec-
onds left on the vote. They will delay it a bit. So I ask the wit-
nesses to remain. I ask the Members to come back as soon as the
votes are finished, and I declare the Committee stands in recess.

[Recess.]

Mr. NADLER. The Committee will resume from its recess for
votes, and we will continue with our questioning. I recognize for
the purpose of questioning the gentleman from Alabama Mr. Davis.

Mr. Davis. Thank you, Mr. Chairman.

Mr. Blackwell, good afternoon to you. You made an observation
during your exchange with Chairman Conyers that election officials
run elections, and that is true enough. I am a little bit more inter-
ested what happens when election officials run campaigns, since
you were the honorary Chair of the Bush campaign, which I think
is a little bit unusual. Just by way of a reference, in the 2004 cam-
paign cycle, were there any other secretaries of state who were
Bush honorary campaign Chair in the whole country? Do you know
of any?

Mr. BLACKWELL. I would imagine the secretaries of state, attor-
neys general who were making calls on the elections across the
country, yes.

Mr. DAvis. Do you know of any?

Mr. BLACKWELL. Yes. As a matter of fact, there were more secre-
taries of state that were election officials, and these were
honorifics. Statewide officials normally are associated——

Mr. DAvis. Let me represent to you, and certainly my knowledge
of the universe is not exhaustive, but, frankly, I don’t think that
any other Bush campaign Chairs in 2004 were secretaries of states.
I do know of one in 2000. I do know one in 2000, Katherine Harris.

Mr. BLACKWELL. Mine was an honorific.

Mr. DAvis. I understand that.

Mr. BLACKWELL. No, you don’t. You didn’t mention that, sir.

Mr. DAvIS. Then let us stipulate you are the honorary Chair.

Mr. BLACKWELL. I was honorary co-Chair. And, yes, I do. What
I am saying is that there were more secretaries of state, attorneys
generals that were honorary Chairs of their respective candidates
in 2004.

Mr. DAvis. If that is your position, that is your position. That is
fine.

Mr. BLACKWELL. Those are the facts.

Mr. Davis. I know of one. That would be Ms. Harris in 2000, and
that was also a subject of controversy.

Rather than go back and forth on what honorary Chairs do, let
me tell you what stands out about that. Obviously, the secretary
of state has a responsibility for dealing with election law. Obvi-
ously, I fully understand that there are lower-level officials who
handle a lot of the day-to-day work, but assuming that the job does
what the Constitution of Ohio says it does, you have a significant
role, or you had a significant role, in that process, as did Katherine
Harris in 2000.

Now, this is the timeline that is intriguing to me. It was clear
before the election in November 2004 that there were going to be
disputed issues around the election. It seems clear to me that there
were going to be efforts, and announced efforts, by the Republican
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Party to challenge the registration of some voters. Obviously, that
would have required some participation by election officials, includ-
ing the chief election officer. It also seems very clear to me that
Ohio was a pivotal State in 2004.

What month and year did you become an honorary Chair of the
Bush campaign, Mr. Blackwell?

Mr. BLACKWELL. I was an honorary co-Chair of the Bush cam-
paign in 2000, and I was an honorary co-Chair of the Bush cam-
paign whenever they announced that

Mr. Davis. So you assumed that role with all of these potential
controversies going on. I fully understand your observation that
there was nothing in Ohio law, nothing in Federal law that pre-
cluded you from playing that role. So that is not my point. Let us
not waste time on that. But it seems to me that a reasonable sec-
retary of state, a reasonable chief election officer might have
thought that there was an appearance of a conflict of interest.

Are you now a reasonable person who had that perception, sir?

Mr. BLACKWELL. I am a very well reasonable person, but perhaps
your definition of reasonableness is

Mr. DAvis. Would a reasonable person see a conflict of interest
there?

Mr. BLACKWELL [continuing]. Is different than mine. A reason-
able person who understands the bipartisan nature of our elections
system. For instance, Mr. Chairman, the Franklin County chair-
man of the board of elections, Bill Anthony, a Democrat, a labor
leader, was chairman of the Kerry campaign.

Mr. DAvis. Was he a secretary of state?

Mr. BLACKWELL. He was the chairman.

Mr. DAvis. Was he secretary of state?

Mr. BLACKWELL. He was the chairman of the board of elections
that counts the votes. So he was actually closer to vote counting
than a secretary of state.

Mr. Davis. Then let me——

Mr. BLACKWELL. So a reasonable person can assume that a sys-
tem has a built-in

Mr. DAvis. Mr. Blackwell, let me make this suggestion. I don’t
think there is any question but that your being the honorary cam-
paign Chair and Secretary of State simultaneously was a subject
of controversy, and I don’t think there is any question that people
at the time said they were concerned about it and that people at
the time raised the example of Ms. Harris’ experience. I think it
is interesting that you persisted anyway.

But let me ask you a factual question. I first learned about the
exit polls having John Kerry winning Ohio around 12 on the Tues-
day of the election. When did you first learn about them?

Mr. BLACKWELL. I didn’t pay that much attention.

Mr. Davis. When did you first learn about them?

Mr. BLACKWELL. I don’t recollect when I would have, in fact——

Mr. Davis. Did you learn about them?

Mr. BLACKWELL. I learned about it in retrospect, reading about
it.

Mr. DAvis. Did anyone call you that day and mention that the
exit polls were very favorable to Mr. Kerry?
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Mr. BLACKWELL. No. The answer to that question is no, because
on that day I was working with 88 county boards of elections to
make sure that we were managing long lines.

Mr. Davis. Did you have any communications that day with any-
one who was part of the Bush reelect campaign?

Mr. BLACKWELL. No.

Mr. Davis. Did you have any communications with anyone on the
White House staff?

Mr. BLACKWELL. No.

Mr. Davis. Did you have any communications with anyone who
was in any way affiliated with the President on the day of the elec-
tion?

Mr. BLACKWELL. You mean like the chairman of the Ohio Repub-
lican Party?

Mr. DAvis. Yes. That would include him. He was my next person.

Mr. BLACKWELL. He was also the chairman of the Cuyahoga
County board of elections.

Mr. DAvis. Well, since my time is up, I will tell you why I make
that point, sir.

I would like 30 seconds, Mr. Chairman.

Mr. NADLER. Without objection.

Mr. Davis. It is very interesting, Mr. Blackwell, and I don’t know
that I necessarily agree with Mr. Conyers’ observations that there
were improprieties that day. I haven’t researched it enough to
know that. But what I do think is very interesting, when the sec-
retary of state is also a major political player and receives or is in
a position to receive information about exit polls or information
about voter turnout, that secretary of state would be in a position,
if he wanted to, to take actions over the course—over the course
of the day that could have the affect of affecting or limiting or sup-
pressing voter turnout. And I don’t know enough, Mr. Blackwell, to
accuse you of that because none of us know the facts as well as you
do, but the problem is you put yourself in a position. You knew
there was a conflict of interest, and you didn’t walk away from it.

Mr. BLACKWELL. There was no conflict of interest.

Mr. Davis. That may be a reason, sir.

Mr. NADLER. The time of the gentleman has expired. I think both
have made their point on this.

I now recognize for 5 minutes the gentlelady from Florida.

Ms. WASSERMAN SCHULTZ. Thank you very much, Mr. Chairman.

Mr. Blackwell, I, as the Chairman stated, am from the State of
Florida, where we have a particular sensitivity to the appropriate
and proper counting of votes and making sure that we have elec-
tions whose integrity is preserved.

I guess the thing that I find the most disturbing, the question
I want to ask you is: Would you not agree that it is at least one
part of the major responsibilities of a secretary of state to expand
the voter participation?

Mr. BLACKWELL. Yes.

Ms. WASSERMAN SCHULTZ. What is disturbing to me is it appears
as though you spent more time as secretary of state in the 2004
election reducing or suppressing voter participation as opposed to
expanding it.
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Let me give you a number of examples of that. One is you cre-
ated new standards on the use of provisional ballots, which
disenfranchised thousands of voters in predominantly Democratic
or minority areas. You rejected thousands of new voter applications
simply because they were not printed on the correct weight of
paper. Now, that was something I want to come back to in a sec-
ond. That I find particularly unbelievable. And you prevented vot-
ers, most of them senior citizens—and I represent a district that
has thousands and thousands of senior voters who use the absentee
ballot process in order to be able to cast their ballots because of
their frailty, in many cases. Senior citizens who had not yet re-
ceived their ballots were prevented by you from casting provisional
ballots on election day.

What I find the most unbelievable is that you made reference to
the weight of the paper, and the reason that you made the decision
to use 80-pound paper and require that on voter registration cards
or the cards when they were returned with the voter’s information,
because it would potentially be difficult for those cards to be proc-
essed through postal machines if they were not a certain weight.
Is that correct?

Mr. BLACKWELL. That is right.

Ms. WASSERMAN SCHULTZ. That was your testimony. Okay. Well,
that would be understandable. Let us say that that is a sound deci-
sion that you could argue makes some sense.

What doesn’t make any sense to me at all, and what I think
makes it evident that you were much more focused on suppressing
voter participation, is that when those cards that were not printed
on 80-pound paper reached your office, you rejected them and
treated them as voter registration applications as opposed to sim-
ply processing them and allowing those people to register.

Now, it is one thing if you are going to argue that you are wor-
ried about the weight of the paper not getting through the postal
machines. It is completely different when the actual card has
reached your office and you discard it and not allow it to be count-
ed as a voter registration and make those people go through the
process again.

Can you explain your rationale for that portion of your decision?

Mr. BLACKWELL. Congresswoman, two things. First, when the
issue was brought to my attention, we reviewed it, we acted on it,
and we had the courage to change our policy.

Ms. WASSERMAN ScHULTZ. Courage to change what policy?

Mr. BLACKWELL. Of the paper weight.

Secondly——

Ms. WASSERMAN SCHULTZ. Wait. But wasn’t that decision yours?
Wasn’t it you that signed off on what the required weight of the
paper had to be?

Mr. BLACKWELL. Absolutely, as a matter of the record——

Ms. WASSERMAN SCHULTZ. Because you state at the beginning of
my question that you did think it was the responsibility of a sec-
retary of state to expand voter participation. This was clearly the
opposite of that.

Mr. BLACKWELL. No. You are wrong.

Ms. WASSERMAN SCHULTZ. Am I wrong that you rejected thou-
sands of voter registration entries that were not on
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80-pound paper?

Mr. BLACKWELL. Excuse me.

Ms. WASSERMAN SCHULTZ. Excuse me. Just excuse me. I am ask-
ing you a question. Is it not true that you rejected thousands of
voter registration entries that were not on 80-pound paper; that
you treated them as voter registration applications, even though
they were not, and did not count those as registrations, and made
them go through the process again? Is that true? Did do that? It
is a yes or no question.

Mr. BLACKWELL. No, it is not a yes or no question.

Ms. WASSERMAN ScHULTZ. It is. Either you did or didn’t do it.

Mr. BLACKWELL. On March 21, 2005, the election administrator,
Patricia Wolfe, speaking to a House committee, explained to her
that this was a standing——

Ms. WASSERMAN SCHULTZ. A State House committee?

Mr. BLACKWELL. No. Congressional. So it is part of the congres-
sional record. She is still, she is still

Ms. WASSERMAN SCHULTZ. You are still not answering my ques-
tion. Did you or did you not——

Mr. BLACKWELL. She is still the administrator of elections in
Ohio.

The point that I was making is that it was the policy of the office
before I was elected secretary of state. It was the policy——

Ms. WASSERMAN SCHULTZ. What was the policy?

Mr. BLACKWELL. The paper.

Ms. WASSERMAN SCHULTZ. Mr. Chairman, I ask unanimous con-
sent for an additional minute.

Mr. NADLER. Without objection.

Ms. WASSERMAN ScHULTZ. What was the policy?

Mr. BLACKWELL. The paper weight.

Ms. WASSERMAN SCHULTZ. So that is not a decision you made
yourself?

Mr. BLACKWELL. It was a decision that my office had that was
a continuation of a policy

Ms. WASSERMAN SCHULTZ. My understanding is that the policy
was not actually enforced until you became secretary of state.

Mr. BLACKWELL. That is not true.

Ms. WASSERMAN SCHULTZ. So before——

Mr. BLACKWELL. That is not true.

Ms. WASSERMAN SCHULTZ. Excuse me. I want to go back——

Mr. BLACKWELL. It is not true, and it is part of the congressional
record as of March 21, 2005.

Ms. WASSERMAN SCHULTZ. Excuse me. I would like you to answer
my question on whether or not you rejected thousands of voter reg-
istrations because they were not—simply because they were not on
80-pound paper. Did you or did you not do that?

Mr. BLACKWELL. They got processed.

Ms. WASSERMAN SCHULTZ. When? After they had to go back
through the registration process?

Mr. BLACKWELL. They got processed.

Ms. WASSERMAN SCHULTZ. Were they processed the first time
they were submitted?

Mr. BLACKWELL. The answer is no, because that was not the pol-
icy of the office that I—a policy that I inherited when I got elected.
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Ms. WASSERMAN SCHULTZ. That was a policy you had the power
to overturn.

Mr. BLACKWELL. And I did.

Ms. WASSERMAN SCHULTZ. Correct me if I am wrong——

Mr. BLACKWELL. Once the evidence was made to me——

Ms. WASSERMAN SCHULTZ. What evidence did you need? You
knew the policy. You denied registrations.

Mr. BLACKWELL. Maybe you weren’t sitting here when I told you
or when I told the Committee that prior to the incidents in
2004

Ms. WASSERMAN SCHULTZ. Mr. Blackwell, my time has expired,
and you are dancing around the answer to my question.

Mr. BLACKWELL. No. I will answer your question. Prior to 2004,
the policy of the secretary of state’s office that had been put in
place in the mid-"90’s before I was secretary of state——

Ms. WASSERMAN SCHULTZ. Did you or did you not have the au-
thority to change that upon becoming secretary of state?

Mr. BLACKWELL. Which I did.

Ms. WASSERMAN ScHULTZ. When? How long after you be-
came——

Mr. BLACKWELL. Once it was told to me that most of the registra-
tions were coming in over the counter, as I said before, as——

Ms. WASSERMAN SCHULTZ. But you didn’t change it until after
thousands were rejected; is that correct?

Mr. BLACKWELL. Like I said

Ms. WASSERMAN SCHULTZ. This is the question. Mr. Blackwell,
can you stop talking for 1 second, because I am asking the ques-
tions, and you are the witness.

Mr. BLACKWELL. I am giving my answer, not your answer.

Ms. WASSERMAN SCHULTZ. You are rambling and trying to run
my clock out.

Mr. BLACKWELL. I am giving my answer. So give me your ques-
tion, and I will give you my answer.

Ms. WASSERMAN SCHULTZ. I don’t want your answer, I want an
answer.

Mr. BLACKWELL. You don’t want my answer.

Ms. WASSERMAN SCHULTZ. No, I do want your answer.

Mr. BLACKWELL. You don’t want my answer. You want the an-
swer that you want to fit your narrative.

Ms. WASSERMAN SCHULTZ. Excuse me.

Mr. NADLER. Can we have one speaker at a time, please? The
gentlelady from Florida.

Ms. WASSERMAN SCHULTZ. Thank you. I would like to know why
you didn’t change the policy upon becoming secretary of state and
allowed thousands of registrations to be returned and put through
the process again. Why didn’t you change that policy?

Mr. BLACKWELL. Because I had not looked in a crystal ball and
anticipated that those registrations were going to come in over the
counter

Ms. WASSERMAN SCHULTZ. Did you think that process was fair?
Did you think an 80-pound paper rule is fair?

Mr. BLACKWELL. As soon as they made the argument, made the
case, I changed the policy. I did not—and the question that I have
in my answer is how many of those——
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Ms. WASSERMAN SCHULTZ. Is it true that you did not change the
policy? You didn’t change the policy until after 2000.

Mr. BLACKWELL. You want your answer. I am giving you my an-
swer.

Ms. WASSERMAN SCHULTZ. Answer this yes or no. Isn’t it true
you didn’t change the policy until after thousands of applications
were rejected?

Mr. BLACKWELL. Registered or not, the answer is yes.

Ms. WASSERMAN SCHULTZ. But they didn’t get registered.

Mr. BLACKWELL. They got registered.

Ms. WASSERMAN SCHULTZ. Not until after you made them do it
again, which means thousands—you did make them do it again.

Mr. BLACKWELL. That is your answer. They got registered. They
did get registered.

Ms. WASSERMAN SCHULTZ. That was not my question.

Mr. BLACKWELL. The integrity of the system is in place.

Mr. NADLER. The answer is obvious. They didn’t get registered
the first time. They got registered eventually.

Ms. WASSERMAN SCHULTZ. That is just not an answer he likes,
and makes him look bad, so he is not answering the way we are
asking it.

Mr. NADLER. I think we have heard the answer we are going to
get.

Mr. BLACKWELL. We will give you the correct

Ms. WASSERMAN SCHULTZ. Excuse me, Mr. Chairman. My time
has expired, and so his time has expired.

Mr. NADLER. The time has expired. As I will state at the end of
the hearing in the normal explanation, witnesses are free to ex-
pand their answers in written submissions to the Committee after
the hearing is over.

Mr. BLACKWELL. Thank you, Mr. Chairman.

Mr. CONYERS. Mr. Chairman, could I ask unanimous consent to
ask one further question

Mr. NADLER. Without objection.

Mr. CONYERS. A question of the gentleman from Ohio: it has
been learned that Ohio election officials, especially in Franklin
County, Mr. Blackwell, had difficulty in allocating voting machines,
and, as a result, voters were disenfranchised from the process. Is
that correct?

Mr. BLACKWELL. There were long lines, and as a result of—it is
in my written testimony.

Mr. CONYERS. But is the answer yes?

Mr. BLACKWELL. No. My—the answer is that they didn’t have
trouble.

Mr. CONYERS. Is the answer no?

Mr. BLACKWELL. The answer is no, they didn’t have trouble.
They miscalculated. The Democrat chairman or the Franklin Coun-
ty board of elections has said that.

Mr. CoNYERS. No, I am not talking about what he said. You were
the secretary of state. The answer is still no.

Mr. BLACKWELL. The voting machine distribution is made at the
county level. I would hope this Committee would look at the elec-
tion law and process in the State of Ohio and stop making things
up out of whole cloth.
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Mr. CONYERS. Look, we are not here to get your instructions. You
said the answer is no, and that is what I asked you. You said there
weren’t voters that were disenfranchised, especially in that county.
So that is the record. The gentleman has made a statement.

Thank you, Mr. Chairman.

Mr. NADLER. Thank you.

I now recognize the gentleman from Virginia for 5 minutes.

Mr. Scort. Thank you. Thank you, Mr. Chairman.

I don’t want to go over the last question, except for just one part
of it. I am not sure I heard you right. Did anyone submit an appli-
cation for voter registration on something that was not 80-pound
paper and not eventually vote?

Mr. BLACKWELL. No. I don’t know if they did.

Mr. ScoTT. But they were registered. You were considered reg-
istered if they submitted it on less than 80-pound paper. In the
fullness of time, everyone was eventually registered.

Mr. BLACKWELL. Yes, sir, that is my understanding.

Mr. Scort. So if they showed up, they were able to vote, as op-
posed to somebody who has had their form rejected, and they don’t
find out about it until election day when they are told they can’t
vote. They were told they could vote if they submitted the proper
form on lightweight paper. They were considered registered to vote;
is that right?

Mr. BLACKWELL. Right.

Mr. Scotrt. To follow up on another question, I think it is clear
you are not the only person in a position of an election official who
has partisan activity. Should election officials be governed by guid-
ance applicable to quasi-judicial personnel rather than partisan
personnel?

Mr. BLACKWELL. Congressman Scott, you have asked a great
question. This is a debate that has gone on before me and after me,
and that is whether or not you should take partisanship out of elec-
tion management.

The Ohio system is a bipartisan—Dby definition, a bipartisan proc-
ess. It is not an apolitical process, it is a bipartisan process. If you
want to change that system, I mean, you are talking about whole-
sale change, and people of the State have a right to have a voice
in that.

Mr. ScotT. Bipartisan at the precinct level where you have both
sides looking is one thing; it is another thing to have a dispute re-
solved by somebody who has a partisan interest, an overt partisan
interest in the campaign.

So my question isn’t on whether or not both sides—and when you
have little informal elections, usually both candidates get to send
somebody in the back room to watch.

Mr. BLACKWELL. It is a bipartisan system. Look, it is the same
system that when Sherry Brown was secretary of state and chair-
man of the campaign, it is a bipartisan system all the way up the
chain, and that is a fact. Unless you want to—if you want to
change the nature, and I think that is a legitimate intellectual de-
bate, as to whether or not you should move from a bipartisan sys-
tem or a partisan-based system to a nonpartisan system.
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Mr. ScoTT. Do you want to comment on what you meant by the
awkwardness of having somebody—having a player also be the um-
pire?

Mr. TorAJI. Yes, I would. Let me first agree with one thing that
Secretary of State Blackwell, former Secretary of State Blackwell,
said. At the local level there is a bipartisan system. We have elec-
tion boards that are evenly split in Ohio between Democrats and
Republicans. That is certainly true. At the State level, however,
like most States, we have a secretary of state, our chief election of-
ficial, who is elected as the nominee of his or her party, and Sec-
retary of State Blackwell was quite strongly criticized during the
2004 election season for making decisions that many people per-
ceived, I think at least in some instances correctly, as benefiting
his party. And that is in part what I mean by the umpire being
a player for one of the teams.

I do want to emphasize, and I don’t mean this as a personal at-
tack on Secretary Blackwell, I think the problem does go beyond
him. It is an institutional problem.

Mr. ScoTT. It is not the only State—let me see if I can get an-
other question in. Mr. Blackwell, how long should people wait be-
fore they can vote, and how long a wait would actually constitute
a denial of civil rights?

Mr. BLACKWELL. I don’t know the answer to that question be-
cause I think you have to look at it on a case-by-case basis and the
circumstances of that time. Let me just tell you the beauty of long
lines was the fact that it was the result of a successful voter reg-
istration and get out the vote effort.

Mr. ScoTT. Let me just say some have alleged it wasn’t a result
of the get out the vote effort, it was a result of the fact that you
didn’t have enough voter machines. You had fewer voting machines
in some of these precincts than in the primary before that.

Mr. BLACKWELL. That is not true, Mr. Scott.

Mr. Scott, as I explained to you, to the Committee earlier, voting
machine distribution is made at the county level, not by the sec-
retary of state. It is not a central decision. It is made at the county
level by the county boards of elections, and as I say in my formal
testimony, those decisions are based on an historic pattern of voter
turnout.

Mr. ScorT. The Chairman is being very, very kind to let me run
over a little bit. But my question was whether or not there is a
length of time in which

Mr. BLACKWELL. What I am saying is there are circumstances.
In this case, the long lines were the result of a vibrant get out the
vote process.

As a matter of record, I would now like, Mr. Chairman, to submit
our Your Vote Counts.*

Mr. NADLER. Without objection.

Mr. BLACKWELL. In fact, we had a record turnout of African
American voters in Ohio in 2004, and Your Vote Counts was a part
of getting that record, and that was run from the secretary of
state’s office. As I described, it was the cause to make sure that
votes counted and people understood

*The information referred to was not submitted to the Subcommittee.
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Mr. ScoTT. Mr. Chairman, if I can just say that the suggestion
that the long lines going into hours that people had to wait, in my
view, violating their rights, suggesting that that is a good thing, I
think, is inconsistent with my view of civil rights.

Mr. NADLER. The time of the gentleman has expired.

I now recognize the gentleman from North Carolina for 5 min-
utes.

Mr. WATT. Thank you, Mr. Chairman. Thank you for this impor-
tant hearing.

I actually want to look forward rather than backwards. Although
there are concerns about what happened in the last election, I am
a lot more concerned about what could happen in the next election.
So I want to turn, Mr. Blackwell, to the very first recommendation
that you have made in Lessons Learned in Ohio, which is boards
of election around the country should use the record turnout fig-
ures from 2004 to better anticipate precinct by precinct demands
on voting equipment. Unless I misunderstand what you are saying,
and I certainly am going to give you an opportunity to clarify it if
I am misunderstanding it, I think that would create absolute chaos
in this election.

If we allocate machines, vote equipment, based on a record turn-
out in 2004 in the 2008 election, you are going to see the very same
kinds of things that you saw in the 2004 election because—I mean,
I presume that boards of election in the past have allocated based
on a hindsight view of what has happened in the past rather than
a future site view of what they anticipate is going to happen in this
election. And for us to be looking at turnout in 2004, unless I mis-
understand what you are saying——

Mr. BLACKWELL. You didn’t.

Mr. WATT [continuing]. I just don’t understand how you can be
recommending that we look at 2004 numbers to calculate this. That
is my first concern with it.

The second concern I actually want to address to the professor,
because when you say boards of election—and I am going to get
both of these. I am not depriving you of the right to answer. I don’t
play the game that way. I just want to get my questions on the
record so that everybody can see where I am going.

If T read Article I, section 4 of the Constitution that says time,
places, and manner of holding elections for Senators and Rep-
resentatives shall be proscribed in each State by the legislature
thereof, but the Congress may at any time by law make or alter
such regulations.

We have got a Presidential election. I don’t see anything in sec-
tion 4 about a Presidential election. And so the question I want to
ask is would we as a Congress have the authority to be a lot more
aggressive than we have historically been in making these kind of
machine allocation decisions? I know it is micromanagement, but
if we want a fair Presidential election, and we want to hold our-
selves up around the world as the pinnacle of democracy, do we,
under those circumstances, have more authority in a Presidential
election, and how could we do that?

Maybe I will let Mr. Blackwell go first on his part, and then you
go second.
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Mr. BLACKWELL. Congressman Watt, the answer to your question
ties into what Mr. Scott was asking also. There is a practical con-
sideration of dollars and cents. Now, if you tell secretaries of state
that you can have budgets allocated by the general assembly on an
anticipated turnout increase so that you can now redistribute vot-
ing machines, then I am sure a lot of folks would be anticipatory
in the number of machines——

Mr. WATT. You are talking about a budget matter, former Sec-
retary Blackwell.

Mr. BLACKWELL. I am talking about number of machines, sir.

Mr. WATT. I am talking about the allocation of machines. Let me
read you what your recommendation is again.

Mr. BLACKWELL. But you have to have the machines to allocate.
And you are saying let us be forward-looking and anticipate

Mr. WATT. That is one part of it. Let me read you what you said.
You said you adopt what you say, and I am telling you that what
you say, if read the way you said it, doesn’t make sense to me.
Maybe it makes sense to you. You said, boards of election around
the country should use the record turnout figures from 2004 to bet-
ter anticipate precinct by precinct demands.

So basically what you are saying, I should look at 2004. I got a
selected number of machines. And I can anticipate that the pre-
cinct-by-precinct turnouts are going to be equal. I can have 100 ma-
chines. In this election, you are going to have a whole different pat-
tern of turnout, even within the State.

Mr. BLACKWELL. If you look at my complete statement——

Mr. WATT. I am reading the complete statement. Let me read it
to you: Boards of election around the country should use the record
turnout figures for 2004 to better anticipate precinct by precinct
demand on voting equipment.

Mr. BLACKWELL. Keep reading, because the big number is 1 to
75, sir. So go all the way down to that, and you will begin to under-
stand the management and fiscal realities the secretaries of state
have to live within. And if you will look at that

Mr. WATT. I understand management and fiscal realities, but if
I had a million, gazillion dollars, Mr. Blackwell, I wouldn’t allocate
2008 machines based on 2004 turnout. That would be the ultimate
act of insanity, in my opinion.

Mr. BLACKWELL. Because you don’t, Congressman Watt

Mr. NADLER. The gentleman’s time has expired. The witness can
respond briefly.

Mr. BLACKWELL. Because you don’t. Secretaries of state are allo-
cated budgets, and boards of elections are allocated budgets from
their county commissioners, so they can only distribute machines
based on the dollars that they have to purchase machines.

Mr. NADLER. Thank you.

Mr. Tokaji wanted to comment.

Mr. ToraJ1. I will try to briefly respond.

Mr. WATT. On the second part.

Mr. TokAaJI. On the second half of your question.

My opinion is that Congress would have the authority under Ar-
ticle I, section 4 of the Constitution, the elections clause, to regu-
late the number of voters per machine for U.S. House and U.S.
Senate elections.
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Mr. NADLER. Presidential elections?

Mr. ToKAJI. Presidential elections, Article I, section 4 wouldn’t
give that power. There might, however, be authority to protect the
fundamental right to vote under section 5 of the 14th amendment
to the Constitution.

Mr. NADLER. Thank you. The time of the gentleman——

Mr. WATT. I ask unanimous consent for 15 seconds.

Mr. NADLER. Without objection.

Mr. WATT. Just to argue with his interpretation of this, this gives
the right to States to allocate for House and Senate. It doesn’t say
anything about President. Doesn’t give Congress the right. I think
you got it backwards.

Mr. ToraJ1. Correct. Congress can make or alter such regulations
for House and Senate elections.

Mr. WATT. So you are saying because this gives us no authority
under Presidential elections, we would have to find authority to
regulate a Presidential election somewhere else?

Mr. TorkaJi. That provision, that is correct, does not expressly
give Congress authority to regulate.

Mr. NADLER. The gentleman’s time has expired.

I would simply point out that if Congress decided to regulate a
congressional election, it is automatically——

Mr. TokaJ1. That would get the job done, yes.

Mr. NADLER. I thank the panel for its testimony.

I will point out the announcement I usually make at the conclu-
sion of the hearing that, without objection, your written statements
are made a part of the record in their entirety, and you will have
a few legislative days to respond to any questions which we may
send to you or to expand upon your testimony.

I thank the panel.

Mr. NADLER. I would ask our second panel of witnesses to come
forward.

While we are engaging in our maneuver here, I will read the bi-
ographies of the second panel.

Gilda Daniels is an assistant professor of law at the University
of Baltimore School of Law. Professor Daniels joined the U.S. De-
partment of Justice as a staff attorney in 1995. Between 1998 and
2000, Professor Daniels worked for the Lawyers Committee for
Civil Rights Under the Law as a voting rights staff attorney. She
then returned to the Department of Justice as Deputy Chief of the
Voting Section in the Civil Rights Division and remained there
until transitioning to academia in 2006.

Prior to working on voting rights issues, Professor Daniels rep-
resented death row inmates and brought prison condition cases at
the Southern Center for Human Rights. Professor Daniels was a
Root-Tilden-Snow scholar at New York University School of Law.

Hans von Spakovsky is a visiting scholar with the Heritage
Foundation. During his tenure at the foundation, he has written a
host of publications on voting and election-related issues. Mr. von
Spakovsky has served as a member of the first Board of Advisors
for the U.S. Election Assistance Commission and spent 5 years as
a member of Fulton County Board of Registration and Elections.

At the Department of Justice, Mr. Spakovsky served from 2002
to 2005 as counsel to the Assistant Attorney General on Civil
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Rights, providing advice in enforcing the Voting Rights Act and
Help America Vote Act of 2002. In 2006 and 2007. Mr. Spakovsky
was a Commissioner of the Federal Elections Commission.

J. Gerald Hebert is executive director and director of litigation
at the Campaign Legal Center. From 1973 to 1994, Mr. Hebert
served in various capacities within the Department of Justice, in-
cluding Acting Chief, Deputy Chief, and special litigation counsel
in the Voting Section of the Civil Rights Division. As chief trial
counsel within the DOJ, Mr. Hebert litigated over 100 voting rights
lawsuits, and from 1994 to 1995, he was a part-time staff attorney
with the Lawyers Committee for Civil Rights Under the Law, spe-
cializing in voting rights cases. As an adjunct professor of law at
Georgetown University Law Center, he instructed courses on vot-
ing rights, election law, and campaign finance regulation.

Before we begin, it is customary for the Committee to swear in
its witnesses. If you would please stand and raise your right hand
to take the oath.

[Witnesses sworn.]

Mr. NADLER. Let the record reflect the witnesses answered in the
affirmative.

You may be seated.

Without objection, your written statements are made a part of
the record in their entirety. We would ask each of you to summa-
rize your testimony in 5 minutes or less. As a reminder to help you
keep time, there is a timing light at your table. When 1 minute re-
mains, the light will switch from green to yellow and then to red
when the 5 minutes are up.

The first witness is Professor Daniels.

TESTIMONY OF GILDA R. DANIELS, ASSISTANT PROFESSOR OF
LAW, UNIVERSITY OF BALTIMORE SCHOOL OF LAW

Ms. DANIELS. Thank you, Mr. Chairman and Members of this
Committee. It is a privilege and an honor to appear before you
today to discuss ways that the Department of Justice can
proactively address election administration issues prior to Novem-
ber 2008.

I have more than a decade of voting rights experience and served
as a Deputy Chief under both the Clinton and Bush administra-
tions. Presently I am an assistant professor at the University of
Baltimore School of Law, where I teach election law, among other
topics.

I was a Deputy Chief in 2000 when the country was crippled
with hanging chads, dimpled ballots, and faulty voting machines,
and worked within the Voting Section to address the myriad of
issues that arose during that election.

The 2004 election enjoyed its share of election administration
problems, such as the misuse of provisional ballots, overzealous
poll watchers, and ill-advised voter purges. In light of the problems
and issues with the last two Presidential elections, it is vitally im-
portant that the Department use the full breadth of its statutory
authority to act proactively to ensure that our Democratic process
provides every eligible citizen the opportunity to access the ballot
and ensure that that ballot is counted.
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In 2004, in my estimation, DOJ’s perspective was too retrospec-
tive and not preventive. An inordinate amount of resources went
into election day activities. In order to protect the fundamental
right to vote, the government must act prior to election day.

Although the Voting Section dispatched more personnel to ob-
serve elections and upgraded its tracking of election day com-
plaints, some of the election coverage merely consisted of an attor-
ney with a cell phone in a U.S. attorney’s office. In order to have
a meaningful presence that will dissuade political operatives from
manipulating the voting process to disenfranchise eligible citizens,
the Department should initiate contact with both State election of-
ficials and organizations to engage in a significant exchange of in-
formation in a nonpartisan and proactive way.

In my written testimony I have outlined six critical problem
areas during the 2004 election cycle and proposed steps that the
Justice Department should take to ensure that these problem areas
are not repeated this November. I will highlight a few of those
areas here.

First, voter registration. In 2004, the Department received a high
number of calls from persons who stated that they registered to
vote, yet their names were not on the voter roles. In many in-
stances, these persons were new registrants, and their voter reg-
istration application was not processed. To remedy this, State elec-
tion officials should ensure that the counties are processing voter
registration applications in a timely manner. The Department of
Justice should provide more oversight to ensure that jurisdictions
are not rejecting applications that provide sufficient information to
determine the eligibility of an applicant.

Further, the Department should encourage jurisdictions to do
more followup with voters if the registration application does not
provide enough information to determine eligibility.

Voter purges. A recent survey on voter purges reveal that two-
thirds of the responding States did not require election officials to
notify voters when they purged them from the voter roles, denying
these voters an opportunity to contest erroneous purges. Instead of
carrying out the primary function of the National Voter Registra-
tion Act to increase voter registration, the DOJ’s Voting Section is
concentrating its NVRA enforcement priority on pressuring States
to conduct massive purges of their voter rolls.

Admittedly, States do need to maintain accurate voter roles, and
DOJ should ensure that these and other purges do not violate the
safeguard provisions of the NVRA. At the same time, it should not
abandon other NVRA enforcement.

Voter ID. In 2000, only 11 States required all voters to show
some form of identification. In 2006, the number doubled to 22
States requiring all voters to present some form of ID. Any change
in rules that affect the voters’ ability to cast a ballot, such as poll-
ing place changes and voter ID, can cause voter confusion.

It is important to note that new voter ID laws adversely impact
students. In 2004, DOJ received numerous calls from students who
were told that their university ID would not be accepted. Con-
sequently, it is essential that the Department communicate with
States to make sure that they are in compliance with voting stat-
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utes, and that any changes of voting status or location is clearly
communicated to the voter well before the election.

Finally, election coverage. Because of the high attorney turnover
in the Voting Section, this is probably the first Presidential election
for most of the Voting Section staff attorneys. The attorneys who
left between 2002 and 2006 have significantly more litigation and
election coverage experience than the present staff. Accordingly, it
is crucial that in preparing for election coverage, the section should
use its preelection calls to ensure that jurisdictions are prepared.
It should release the list of jurisdictions where it will provide elec-
tion observers at least 1 week prior to election day. It should also
limit the practice of utilizing the U.S. Attorney’s offices and the
FBI, which were primarily trained in identifying election crimes or
voter fraud.

After the 2000 election, and certainly by 2002, the Civil Rights
Division Voting Section shifted its focus from enforcing the voting
rights of minorities under section 2 of the Voting Rights Act, as evi-
denced in the lack of cases brought on behalf of African Americans,
and to the enforcement of section 203 for language minorities, the
protection of overseas and military voters, HAVA compliance, and
voter fraud issues. This lack of enforcement of the Voting Rights
Act would indicate a well-documented shift away from enforcement
of statutes that require free and full access to a new emphasis on
restrilcting the ballot in the name of integrity. This must be cor-
rected.

In conclusion, DOJ should renew efforts to coordinate with civil
rights and other organizations to discuss election day preparedness,
and learn how these groups plan to approach various voting irreg-
ularities, and share how DOJ will address issues.

Once a person is turned away, purged, or given a provisional bal-
lot that is ultimately not counted, after election day very little can
be done to remedy that lost vote; while at the same time the
disenfranchising of America’s voters occur, one uncounted provi-
sional ballot, one voter ID, one mistaken purge at a time to create
a cumulative effect that could ultimately challenge the notion of
our participatory democracy. Consequently, the best time to correct
for potential disenfranchising methods is to establish a proactive
plan now.

Thank you.

Mr. NADLER. I thank the witness.

[The prepared statement of Ms. Daniels follows:]

PREPARED STATEMENT OF GILDA R. DANIELS

Chairman Conyers, and members of this Subcommittee, it is a privilege and an
honor to appear before you today to discuss ways that the Department of Justice
(DOJ) can proactively address election administration issues prior to November
2008.

I served in the DOJ, Civil Rights Division, and Voting Section as a staff attorney
from 1995 to 1998, then left to work in the Lawyers’ Committee for Civil Rights
Under Law in its Voting Rights Project for two years and returned to the DOJ in
the capacity of Deputy Chief in the Civil Rights Division, Voting Section. I served
as Deputy Chief for six years, from 2000 to 2006 before leaving to become an Assist-
ant Professor at the University of Baltimore, School of Law, where I teach Election
Law among other topics. I have more than a decade of voting rights experience and
served as a Deputy Chief under both the Clinton and Bush administrations. I was
a Deputy Chief in 2000, when the country was crippled with hanging chads, dimpled
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ballots and faulty voting machines and worked within the Voting Section to address
the myriad of issues that arose during that election.

Since the 2000 Presidential election the voting rights vocabulary has expanded to
include terms such as, “voting irregularities” and “election protection” and created
a new debate regarding voter access versus voter integrity. Despite the debates and
new legislation in the form of the Help America Vote Act (HAVA),! and the contin-
ued enforcement of other voting statutes such as the Voting Rights Act2 and the
National Voter Registration Act, (NVRA), problems persist in the operation of our
participatory democracy.

What we have witnessed since 2000, particularly during the 2004 election, gave
us some reason to hope but also reason for concern. Although outdated voting ma-
chines were not the primary problem in 2004, the use of electronic voting machines
birthed new concerns about accuracy and reliability, along with questions regarding
poll workers’ ability to master the technology. This election enjoyed its share of elec-
tion administration problems such as the misuse of provisional ballots,3 overzealous
poll watchers, and ill-advised voter purges.

Many of the calls received or infractions observed on Election Day do not rise to
a legally actionable level. After any election, however, no immediate remedy exists
for the mistakenly purged voter or an uncounted provisional ballot. Disenfranchise-
ment, however, occurs one voter at a time and can create a pattern for a jurisdiction
or a political party that should be addressed and thwarted well before Election Day.
In light of the problems and issues with the last two Presidential elections, it is vi-
tally important that the Department use the full breadth of its statutory authority
to act proactively to ensure that our democratic process provides every eligible cit-
izen the opportunity to access the ballot and ensure that the ballot will be counted.

After the 2000 election and certainly by 2002, the Civil Rights Division, Voting
Section shifted its focus from enforcing the voting rights of minorities under Section
2 of the VRA, as evidenced in the lack of cases brought on behalf of African-Ameri-
cans, to enforcement of Section 203 for language minorities, the protection of over-
seas and military voters under UOCAVA, HAVA compliance and voter integrity
(fraud) issues. In fact, this administration brought the first case pursuant to Section
2 on behalf of white voters in Noxubee, MS.4 This lack of enforcement of the Voting
Rights Act would indicate a well documented shift away from enforcement of stat-
utes that require free and full access to a new emphasis on restricting the ballot
in the name of integrity. This must be corrected.

The problem with the Voting Section’s changed perspective particularly in 2004
was that it was too retrospective and not preventative. In order to protect the funda-
mental right to vote, the government must act prior to Election Day. Although the
Voting Section dispatched more personnel to observe elections and upgraded its
tracking of Election Day complaints, some of the “election coverage” merely con-
sisted of an attorney with a cell phone in the US Attorneys’ office. In order to have
a meaningful presence that will dissuade political operatives from manipulating the
voting process to disenfranchise eligible citizens, the Department should initiate
contact with both state election officials and organizations to engage in a significant
exchange of information in a nonpartisan and proactive way.

1The Help America Vote Act of 2002 has the stated purpose of with the stated purpose of
“establish[ing]| a program to provide funds to States to replace punch card voting systems, to
establish the Election Assistance Commission (EAC) to assist in the administration of federal
elections and to otherwise provide assistance with the administration of certain federal election
laws and programs, to establish minimum election administration standards for States and
units of local government with responsibility for the administration of federal elections, and for
other purposes.” Help America Vote Act (HAVA), Pub. L. No. 107-252, 116 Stat. 1666 (2002);
The HAVA is codified at 42 U.S.C. 15301 to 15545.

2The Voting Rights Act, (VRA), which has been heralded as the most effective piece of Con-
gressional legislation in our nation’s history, outlawed practices such as literacy tests, empow-
ered federal registrars to register citizens to vote, and gave the Attorney General the power to
bring widespread litigation instead of the piecemeal approach of the past. As a result, wide dis-
parities between blacks and whites in voter registration narrowed considerably throughout the
South and the number of African-American elected officials increased tremendously.

3The Help America Vote Act requires states to provide provisional ballots, which allow voters
whom election administrators would otherwise deem ineligible for reasons ranging from a lack
of required ID to a voters name not appearing on the list of registered voters, to cast ballots
despite lacking the proper identification or, in some states, attempting to vote in the wrong pre-
cinct.

4In 2005, the DOJ filed suit against the Noxubee County Democratic Executive Committee,
Noxubee County Election Commission and Ike Brown, Chair of the Democratic Executive Com-
mittee in Noxubee, MS. See, United States v. Ike Brown, et.al., 494 F.Supp.2d 440 (S.D.Miss.
2007)
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Based upon my experience, I suggest that the DOJ employ the following proactive
enforcement practices:

Voter Registration. The electoral process requires that states compile lists of el-
igible and legal voters. The NVRA requires States to maintain voter registration
lists for federal elections. The NVRA considers applications received or postmarked
at least 30 days before a federal election as timely. It also requires that election offi-
cials notify voters that their applications were accepted or rejected. The concern
over voter registration is twofold: 1) the increase in state laws that restrict an orga-
nization’s ability to register citizens (third-party registration) and 2) the increase in
voter registration applications and election administrators’ ability to process those
applications prior to Election Day. Some states, e.g., Ohio, Florida, and Georgia,
have made changes to voter registration procedures that make it more difficult for
third parties, such as the League of Women Voters and the NAACP, to conduct
voter registration drives. Litigation has already commenced in Ohio, Florida, Geor-
gia and Pennsylvania. The inability of groups to perform voter registration could ef-
fectively diminish the number of eligible voters, who are able to register.

In 2004, the Department received a high number of calls from persons who stated
that they registered to vote, yet their names were not on the voter rolls. In many
instances, these persons were new registrants and their voter registration applica-
tion was not processed. It is hoped that the remarkable increase in voters for the
Presidential primaries alleviated some administrative processing problems.

State election officials should ensure that the counties are processing voter reg-
istration applications in a timely manner. The Department should contact those
states where problems occurred in 2004, 2006 and during the Presidential primary
season to make certain that jurisdictions are in compliance with voting rights stat-
utes. DOJ should provide more oversight to ensure that jurisdictions are not reject-
ing applications that provide sufficient information to determine the eligibility of an
applicant. Further, it should encourage jurisdictions to do more follow-up with vot-
ers if the registration application does not provide enough information to determine
eligibility

Voter Purges. The NVRA also requires States to keep accurate and current voter
registration lists, including purging those persons who have died or moved. Before
removing persons or performing list maintenance procedures, the NVRA requires
that list maintenance programs are uniform and non-discriminatory, comply with
the Voting Rights Act, and can not occur 90 days before a federal election. States
may only remove voters after complying with the NVRA’s fail-safe provisions, which
allow for removal of voters from registration lists if they have “been convicted of
a disqualifying crime or adjudged mentally incapacitated,” according to state law.5
The process of removing ineligible voters from state compiled registered voter lists
is called voter purge. Although state governments have passed legislation that
causes specific individuals, such as felons, to be ineligible voters, voter purge can
also cause the removal or invalidation of eligible and legal voters from voter lists.
Florida has been the center of numerous electoral debates due to the conflicts and
controversies that surrounded the 2000 elections. Critics have called the voter
purges in Florida during the 2000 election as “A wildly inaccurate voter purge lists
that mistakenly identified 8,000 Floridians as felons thus ineligible to vote and that
listed 2,300 felons, despite the fact that the state had restored their civil rights.”6

There are various problems surrounding how voter lists are purged. Approxi-
mately, twenty-five percent of the states in an ACLU/Demos survey reported that
they compile purge lists without reference to any legislative standards. About half
of those surveyed purged their voter lists using only an individual’s name and ad-
dress, not a one hundred percent match involving full name and social security
number. No state surveyed had codified any specific or minimum set of criteria for
its officials to use in ensuring that an individual with a felony conviction is the
same individual being purged from the voter rolls. Two-thirds of the states surveyed
do not require elections officials to notify voters when they purge them from the
voter rolls, denying these voters an opportunity to contest erroneous purges.

5The NVRA also provides additional safeguards under which registered voters would be able
to vote notwithstanding a change in address in certain circumstances. For example, voters who
move within a district or a precinct will retain the right to vote even if they have not re-reg-
istered at their new address, which is at odds with the way some states administer provisional
ballots, only counting those cast in the proper precinct.

6Verified Voting Foundation, Open Voter Purge List, http://www.verifiedvotingfoundation.org/
article.php?id=2394 (June 12, 2004)
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Couple this with reports that DOJ threatened to sue ten states to purge voter
rolls before the 2008 presidential election.” Concerns have been raised that “the Jus-
tice Department’s Voting Section is ignoring the primary purpose of the NVRA to
‘establish procedures that will increase the number of eligible citizens who register
to vote in elections for federal office.”” 8 Instead of carrying out the primary function
of the NVRA to increase voter registration, the DOJ’s Voting Section 1s concen-
trating its NVRA enforcement priority on pressuring states to conduct massive
purges of their voter rolls. Notwithstanding these arguments, states do need to
maintain accurate voter rolls and DOJ should ensure that these and other purges
do not violate the safeguard provisions of the NVRA. At the same time, it should
not abandon other NVRA enforcement.

Voter ID. Many states changed their voter id requirements to comply with the
HAVA, which required that all first time voters who registered by mail without pro-
viding id verifying info must vote in person and provide an acceptable form of id.?
In 2000, only eleven states required all voters to show identification. In 2006, the
number doubled to twenty-two states requiring all voters to present some form of
id. Opponents have argued that voter id laws cause an undue burden on poor, mi-
nority, disabled, and elderly citizens and that the expense in obtaining even the
“free” ids are cost prohibitive for many Americans.l® Proponents argue that more
restrictive voter id laws are needed to prevent voter fraud.

The most restrictive requirement was passed in Indiana, which requires all voters
to show a photo id before casting ballots. If the voter lacks a photo id, she must
vote provisionally and subsequently return to the clerk’s office and produce a photo
id or sign an indigency affidavit before the vote can be counted. The Supreme Court
recently upheld this law.1! In 2005, Georgia’s passage of a similar voter id law set
off what has been called a “firestorm” of activity in the media. Georgia is a state
covered by Section 5 of the VRA, which requires specific jurisdictions to submit all
voting changes—including but not limited to, polling place changes and redis-
tricting—to either the United States Attorney General or the United States District
Court for the District of Columbia for approval.l2 Georgia’s submission to the Attor-
ney General and the subsequent preclearance of the id legislation only fueled the
flames. The proposed bill reduced the acceptable forms of voter identification from
seventeen to five: a driver’s license, a passport, a state or government issued ID,
a military ID or a tribal ID.13

Although courts and the Attorney General have found these voter id laws con-
stitutional, opponents continue their concern for the impact on those less likely to
possess the requisite identification and their ability to cast a ballot. With the pas-
sage of these more restrictive laws in Georgia and Ohio and more states following
suit, it is imperative that the DOJ monitor those states where the voter id laws

7See, New York Times Opinions/Editorial, What Congress Should Do, October 24,
2004Stephen Roosevelt, Bush Administration Orchestrating Massive Voter Purge Before 2008
Elg(it(i'on, Veteransforcommonsense.org (July 17, 2007).

9HAVA requires the following identification: if voting in person, a drivers license or other
photo id, a copy of a current utility bill, bank statement, government check, paycheck, or other
government document that shows the name and address of the voter; or if voting by mail, voter
must submit with the ballot a copy of a current and valid photo identification; or a copy of a
current utility bill, bank statement, government check, paycheck, or other government document
that shows the name and address of the voter.

10New voter id laws could adversely impact students, who may have a university id, but lack
a photo id with an address within the state.

11 Recently, in Crawford v. Marion County, the Supreme Court found that the Indiana legisla-
ture’s purported rationale for passing the most restrictive voter id law in the country did not
violate constitutional principles.

12 See, 28 C.F.R. Part 51, Section 5 Regulations.

13The 17 acceptable forms of identification were as follows: valid Georgia driver’s license;
valid identification card issued by a branch, department, agency, or entity of the State of Geor-
gia; another state, or the United States authorized by law to issue personal identification; valid
United States passport; valid employee identification card containing a photograph of the elector
and issued by any branch, department, agency or entity of the United States government, the
State of Georgia, or any county, municipality, board, authority or other entity of Georgia; valid
employee identification card contain a photograph of the elector issued by any employer of the
elector in the ordinary course of business; valid student identification containing a photograph
of the elector from any public or private college, university, or postgraduate technical or profes-
sional school located within the State of Georgia; valid Georgia license to carry a pistol or re-
volver; valid pilot’s license; US military ID; birth certificate; Social security card; certified natu-
ralization documentation; copy of court records showing adoption, name or sex change; utility
bill; bank statement showing name and address of the elector; government check or payment
with name and address of the elector or other government document showing name and address
of the elector. Ga. Code Ann. §21-2-417.
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have changed, since the 2004 election. Any change in rules that affect a voters’ abil-
ity to cast a ballot, such as polling place changes, voter id, etc., can cause voter con-
fusion. It is essential that DOJ communicate with states to make sure that they are
in compliance with voting statutes and that any changes of voting status or location
is clearly communicated to the voter, well before the election.

Poll Watchers. Most states allow candidates to designate persons to watch the
election process inside the polling place. These poll watchers, however, are not al-
lowed to interfere with the process. In 2004, political candidates and parties dis-
patched thousands of attorneys and other individuals to “monitor” the administra-
tion of the election. We saw poll watchers launch an enormous number of strategic
challenges to voters’ eligibility, some based on race and language ability. Addition-
ally, in some instances, at any given time, polls had more watchers than workers
or actual voters.

In 2004, Republicans in Wisconsin attempted to challenge the registrations of
5,600 voters in Milwaukee but were turned down in a unanimous decision by the
city’s bipartisan election board. In Ohio, Republicans challenged 35,000 voters, after
compiling their names through a caging scheme.l4 The people on the list had either
refused to sign letters delivered by the Republican Party or the letters had been re-
turned as undelivered. Voters in Ohio won an injunction preventing challengers
from remaining at voting-stations.1®

The Department should send a letter to states and organizations where this prac-
tice was problematic. Outreach, through the form of a letter, to organizations and
state entities, should remind these groups and elected officials of the voters’ rights
and the process the poll watcher and poll worker should follow. Although the proc-
ess for designating a poll watcher varies state to state these laws must comply with
Section 2 of the Voting Rights Act, which outlaws discriminatory voting practices
or procedures.

Provisional Ballots. A consequence of excessive voter challenges was the use of
provisional ballots. In some instances, due to misinformation or a lack of poll worker
training, poll workers asked the challenged voter to cast a provisional ballot. In
some states, if a voter casts a provisional ballot in the wrong polling place, pursuant
to state rules, the provisional ballot was not counted.’® DOJ should make certain
that jurisdictions are not administering provisional ballots with a discriminatory
purpose or a discriminatory result.

Election Coverage. Under Section 4 of the Voting Rights Act, the Attorney Gen-
eral may send federal observers to any jurisdiction that is required to submit all
of its voting changes for review under Section 5 of the VRA or where provided in
a Consent Decree. The majority of the Voting Section’s preparation relies upon its
election coverage, which dispatches DOJ personnel under the direction of Voting
Section attorneys to observe Election Day activities and report any irregularities to
Voting Section managers and then work with the jurisdiction to correct those prob-
lems. The Voting Section, however, has limited staff and with the high rate of career
attorney turnover, the level of expertise necessary in the area of election coverage
will require an even higher level of training. Because of the Voting Section’s limited
number of senior well trained staff, the various Election Protection programs can,
at a minimum, provide the Department’s toll free number and have a designated
person to relay vital information of voting irregularities or voting rights statute vio-
lations to the Department. Additionally, in preparing for election coverage, the Sec-

14With one type of caging, a political party sends registered mail to addresses of registered
voters. If the mail is returned as undeliverable—because, for example, the voter refuses to sign
for it, the voter isn’t present for delivery, or the voter is homeless—the party uses that fact to
challenge the registration, arguing that because the voter could not be reached at the address,
the registration is fraudulent. A political party challenges the validity of a voter’s registration;
for the voter’s ballot to be counted, the voter must prove that their registration is valid.

15 Spencer v. Blackwell, 347 F.Supp.2d 528 S.D.Ohio (2004).

16 The administration of provisional ballots, however, has been called into question for the
myriad of ways that election administrators determine whether to count the ballot. In 2004, the
first year that HAVA required state’s to provide provisional ballots, nearly 1.9 million of those
ballots were cast and 1.2 million provisional ballots were counted, which left more than half a
million people disenfranchised. See, Election Data Services, Election Day Survey, conducted for
the U.S. Election Assistance Commission, at 6-5 (Sept. 27 2005). Moreover, poll worker confu-
sion and unavailable ballots accounted for even more disparities. A People for the American Way
report found:

There was widespread confusion over the proper use of provisional ballots, and widely
different regulations from state to state—even from one polling place to the next—as
to the use and ultimate recording of these ballots.
See, People for the American Way et al., Shattering the Myth: An Initial Snapshot of Voter Dis-
enfranchisement in the 2004 Elections, at 8 (December 2004).
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tion should use its pre-election calls to insure that jurisdictions are prepared. It
should also release the list of jurisdictions where it will provide election observers
at least one week prior to Election Day. It should also limit the recent practice of
utilizing the US Attorneys’ offices and the FBI, which were primarily trained in
identifying voter fraud.

Today, American citizens are registering to vote at exceptionally high rates. Mi-
nority and young voters are energized and eager to turnout and participate in what
has certainly proven to be one of the most historic election cycles in our lifetimes.
However, these efforts will prove futile if ultimately, these voters are unable to cast
ballots that will count on Election Day. In my testimony, I have outlined some of
the critical problem areas during the 2004 election cycle and proposed steps that
the Justice Department should take to ensure that these problems are not repeated
this November. However, it is essential that the Department act now.

In conclusion, DOJ should renew efforts to coordinate with civil rights and other
organizations to discuss Election Day preparedness and learn how those groups plan
to approach various voting irregularities and share how DOJ will address issues.
Once a person is turned away, purged, or given a provisional ballot that is ulti-
mately not counted, after Election Day very little can be done to remedy that lost
vote. While at the same time, the disenfranchising of America’s voters occur one un-
counted provisional ballot, one voter id, one mistaken purge at a time to create a
cumulative effect that could ultimately challenge the notion of our participatory de-
mocracy.l?” Consequently, the best time to correct for potential disenfranchising
methods is to establish a proactive plan NOW.

Mr. NADLER. Mr. von Spakovsky is recognized for 5 minutes.

TESTIMONY OF HANS A. von SPAKOVSKY, VISITING SCHOLAR,
THE HERITAGE FOUNDATION

Mr. voN SPAKOVSKY. Thank you, Mr. Chairman. I appreciate the
invitation to be here today.

The largest group of disenfranchised voters in the country by far
remain overseas voters, particularly military voters and their fami-
lies. The Uniform Overseas Citizens Absentee Voting Act of 1986
guarantees their right to vote. However, out of an estimated 6 mil-
lion potentially eligible UOCAVA voters, the EAC, Election Assist-
ance Commission’s, 2006 survey found that less than a million bal-
lots were requested. So only 162 percent of the eligible overseas
voters sought to vote. Of that million ballots, only 330,000 were ac-
tually cast or counted, resulting in a turnout of only 5.5 percent of
the eligible overseas voters.

Seventy percent of those ballots were not counted because they
were returned—the ballots were returned—uncompleted ballots
were returned to election officials as undeliverable. The others
were not counted because they returned after the deadline for re-
ceipt.

These problems were due to the fact that military personnel
moved fairly often to new bases and locations, and because of the
slowness of the overseas mail system that’s still used for these ab-
sentee ballots. It can take more than 30 days for a ballot to make
a round trip between the United States base in Iraq, for example,
and coming back. And it is vitally important that States mail out
absentee ballots at least 30 days before the election and hopefully
40—at least 45.

In 2002 and 2004, DOJ was forced to file lawsuits after counties
and various States such as Georgia, Pennsylvania, and Texas failed

17For further discussion on the cumulative effective of new millennium disenfranchising
methods, see, Gilda R. Daniels, A Vote Delayed is a Vote Denied: A Preemptive Approach to
Eliminating Election Administration Legislation that Disenfranchises Unwanted Voters, forth-
coming in the University of Louisville Law Review, November 2008.
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to send out absentee ballots in time for overseas voters to receive
them. It’s essential that the Department of Justice and the Federal
Voting Assistance Program office at DOD set up an extensive moni-
toring program to survey and track the 3,000-plus counties around
the country that are responsible for sending out these ballots and
make sure that they send them out in time.

The FVAP office also needs to set up an extensive data matching
service for election officials to check the mailing addresses of
UOCAVA voters. They already do this to some extent, but they
need an automated service that can handle large lists of voters and
can send e-mails to service members, notifying them of the prob-
lem. The mail delay could be cut in half through H.R. 5673, that’s
the Military Voting Protection Act, which has been introduced in
Congress and which would provide international express mail pick-
up of overseas military ballots for return to the U.S.

Another problem we have are noncitizens, both illegal and legal
residents, unlawfully registering and voting in our elections. Elec-
tion officials have no systematic way of checking citizenship of reg-
istered voters, but there are enough reports of specific incidents,
convictions and other cases from various States to leave no doubt
that aliens are illegally participating in our election.

In 1985, the regional INS Director in Illinois testified that there
were 25,000 illegal and 40,000 legal aliens registered in Chicago.
Harris and Bexar County, Texas and Maricopa County, Arizona
have recently found aliens registered and voting in their counties.
And DOJ has convicted aliens in Alaska, Florida, D.C., and Colo-
rado for violating Federal law and voting in Federal elections. Half
of the 9/11 hijackers were registered to vote.

DHS has consistently refused to cooperate with local officials in
checking the citizenship status of registered voters. This is a viola-
tion of 8 U.S.C. 1373, and it should be investigated by Congress.

Local and State election officials should be given access to the
same electronic databases maintained by DHS, such as E-Verify,
that are used by employers to check citizenship status of prospec-
tive employees. And the NVRA ought to be amended so that it re-
quires District Court clerks and Federal courts to notify election of-
ficials when jurors summoned from voter registration lists are ex-
cused from jury duty because they are not citizens. That would be
similar to section 8(g) of the NVRA, which already exists and which
requires U.S. attorneys to notify local election officials when indi-
viduals are convicted of Federal felonies.

A number of States, such as Ohio, Iowa, South Dakota, are vio-
lating section 303(b) of HAVA. That’s the provision that Congress
added requiring individuals who register to answer a citizenship
question. These States are registering individuals even when they
leave the citizenship question blank.

Another problem is that State DMVs, in order to comply with
NVRA, as they believe it, automatically offer voter registration to
every individual who comes in for a driver’s license without distin-
guishing between individuals who are coming in who are not U.S.
citizens.

I would conclude by saying that while all of these are problems
that need to be dealt with, overall we have an election process, I
think, that we can be proud of and one that does strive to enfran-
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chise all eligible Americans so they can vote. And it’'s something we
should not lose sight of as we do continue to work to improve our
democratic system.

Thanks.

[The articles submitted by Mr. von Spakovsky follows:]

ARTICLES SUBMITTED BY HANS A. VON SPAKOVSKY
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National Review Online

July 10, 2008, 4:00 a.m.

Illegal Voting
The non-citizen electorate.

By Hans A. von Spakovsky

Amid all the talk of new voters becoming involved in the election, hopefully one
group of voters will not vote in November — non-citizens, many of whom are
illegally registered to vote all over the country, particularly in the southwest.
Although there is no reliable method to determine the exact number registered
aliens, there is evidence that this is a significant and growing problem.

The Government Accountability Office estimated that up to 3 percent of
individuals called for jury duty from voter registration rolls in just one U.S. district
court were not U.S. citizens. While that may not seem like a large number, it’s
more than enough to tip close elections — say, Florida in 2000.. Florida has over a
million illegal aliens, and the Justice Department has prosecuted non-citizens,
including a state-legislature candidate, for voting there. In California, a
congressional seat came within 200 votes of being stolen in 1996 by non-citizens’
voting; a city councilmember was permanently disqualified from public office for
soliciting non-citizens to vote in Compton in 2001,

After a grand-jury investigation of the 1982 Tllinois governor’s race resulted in the
conviction of aliens for illegally registering and voting, the U.S. Attorney estimated
that there were 80,000 non-citizens registered to vote in Chicago. In 1985, the
district director of the Immigration and Naturalization Services testified in the
Illinois legislature that 25,000 illegal and 40,000 legal aliens remained registered in
Chicago. The grand jury found that aliens registered so they could “obtain
documents identifying them as U.S. citizens” and had used their voter registration
cards “to obtain a myriad of benefits, from social security to jobs with the Defense
Department.” More recently, Bexar County, Texas, found hundreds of aliens
registered to vote, some of whom had voted in a dozen local, state, and federal
elections, and Harris County found a Norwegian citizen who had voted in a state
legislative race decided by only 33 votes. Similar accounts from other states such
as Utah and Arizona demonstrate that this is a widespread phenomena.

The weaknesses of the current registration system are to blame. First, in order to
make registration easier, federal laws do not require proof of citizenship when
registering, and states routinely offer registration to anyone getting a driver’s
license, regardless of citizenship. Moreover, federal agencies in charge of
immigration and customs enforcement refuse to comply with a federal law that
requires them to cooperate with election officials in checking the citizenship status
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of registered voters. Overall, this amounts to an “honor” system — expecting
immigrants, including those who broke the law to come here, to obey the law.

And even if an illegal alien would normally follow the rules, federal law provides
an incentive for him to register to vote: Voter-registration cards, obtainable after a
limited or no identification check, can be used to verify legal work status. They can
also help when it comes to drivers’ licenses.

There are a number of solutions to this problem. The most important is that we
must stop relying on an honor system, and require voters to provide proof of
citizenship; election officials should have access to the government databases used
by employers to verify the citizenship status of prospective employees. The federal
government already uses these tools on everyone trying to get a job, negating the
argument that proof of citizenship is discriminatory. Arizona, the only state that
requires proof of citizenship to register to vote, has already turned away thousands
of non-citizens who attempted to register — including almost 3,000 who tried to
register when they applied for drivers’ licenses. State and federal courts should
notify election officials when potential jurors are excused because they are not U.S.
citizens.

Americans may disagree on many areas of immigration policy, but they should not
disagree on the basic principle that only citizens should vote. Government officials
have an obligation to enforce those laws.

— Hans A. von Spakovsky served as a member of the Federal Illection Commission
and as counsel fo the assistant attorney general for civil rights at the U.S.
Department of Justice. His new study on “1he 1hreat of Non-Citizen Voting” is
available ar voww. heritage.org.

National Review Onling -
http://article.nationalreview.com/?q=0ThkOT VKMjASM2ZkM2Y 3ZmNhY TZiOGUOMTJiMzIy Zj A=
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overseas and deliver them stateside by express air transport. This could shorten the
delivery time for overseas ballots from three weeks to only four days. It would
mean that many thousands of ballots that were rejected in 2004 would count in
2008.

A more comprehensive solution, though, could be crafted from the historical
example of the first absentee ballots cast by American soldiers. The election of
1864 was held in the middle of a civil war when large numbers of voters were
fighting in the field. Wisconsin decided to allow its soldiers to vote absentee, and
other states quickly followed suit. Rather than a slow and cumbersome ballot-by-
mail process, the states simply set up polling sites in the field encampments of their
soldiers. This was easier to do in 1864 when soldiers in many military units came
from only one state or community. But modern technology should be able to
overcome any obstacles today.

Imagine a system where Congress and the states coordinated an effort to set up
early voting sites at or near military installations all over the world. Once a voter
provides proper identification that matches his or her name on the voter registration
lists each state is required to maintain by the Help America Vote Act of 2002, an
electronically uploaded ballot provided by that state could be printed out for the
soldier. The ballots completed at each overseas early voting site could then be sent
back to the appropriate election officials in the United States through express mail.

Except in extraordinary circumstances such as special forces teams in the field or
sailors on ships far out at sea, ballots completed by the Friday before the election
could be in the hands of local election officials by the close of polling on Election
Day. Early voting sites and an express mail delivery system would enfranchise
hundreds of thousands of military voters who today never get their vote counted.

And while establishing overseas early voting sites would take time, a system for
express delivery of completed ballots from military bases and U.S. consulates could
be implemented in 2008, if Congress and the president worked together. Surely,
improving the voting rights of our men and women in uniform is a strong enough
motivation.

Dwight Eisenhower, a general who went on to become president, once said that "the
future of this republic is in the hands of the American voter." Those hands should
include all of those who protect and defend this nation and fight to keep it free.

Hans A. von Spakovsky is a former commissioner on the Federal Election
Commission. Roman Buhler is a former elections counsel for the House
Administration Committee.

© Copyright 2008, News Corporation, Weekly Standard, All Rights Reserved.



189
Mr. NADLER. Thank you. Mr. Hebert is recognized for 5 minutes.

TESTIMONY OF J. GERALD HEBERT, EXECUTIVE DIRECTOR
AND DIRECTOR OF LITIGATION, THE CAMPAIGN LEGAL CEN-
TER

Mr. HEBERT. Chairman Nadler, Ranking Member Franks, and
Members of the Committee, thank you again for the invitation and
opportunity to appear before the Subcommittee today and discuss
lessons learned from 2004. I have a number of topics to try to cover
in my 5 minutes.

First, the continuing problem that we have and we see today of
States implementing purges indiscriminately of statewide voter
registration rolls. States were obligated by the Help America Vote
Act of 2002, HAVA for short, to establish a statewide computerized
voter registration list. To verify the accuracy of the data HAVA re-
quires State officials to match information in that database with ei-
ther data from the DMV or data from the Social Security Adminis-
tration.

Now, one of the most significant challenges that States face is
trying to do this match. In addition, of course the data entry errors,
slight differences in data sets, inclusion of a middle initial, use of
a maiden name, hyphenated names, and so on, it results in a large
number of mismatched records. And consequently there is a real
danger that on election day in 2008 some people may go thinking
that they’ve registered to vote and in fact due to the mismatch they
will find out that they aren’t registered to vote.

It’s important to note, and I think this is the key, that HAVA
does not require that voters be denied registration and the right to
f)ast a ballot if there hasn’t been a successful match of those data-

ases.

The matching provision of HAVA relates to internal record-
keeping of the States. It’s not intended to penalize voters when the
State can’t match up the information in the database. Ironically,
the tendency of some States toward purging voter rolls when
there’s a mismatch in the databases originated in part from the
Civil Rights Division of the Justice Department of all places, the
unit charged with enforcing election laws.

Back in 2003, when Mr. von Spakovsky worked in the Justice
Department, he issued an opinion letter to the State of Maryland
and he said that Congress obviously intended that when the re-
sults—and I'm quoting here—the results indicate the registrant is
not eligible, has provided inaccurate or fraudulent information or
information cannot be verified, then the application must be de-
nied.

I believe this interpretation is not only incorrect, and the Depart-
ment of Justice has rescinded it of course since then; it is also in-
consistent with the whole purposes of the Help America Vote Act.
After all the statute is called the Help America Vote Act, not help
make the States Make It More Difficult for Americans to Vote Act.
So States would be wise not to purge, purge voters due to
mismatching, and likewise should not use HAVA as an excuse for
requiring voters who are unable to be matched in the State’s data-
base to cast some kind of a provisional ballot.
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While I'm talking about HAVA, let me add HAVA’s voter ID re-
quirements are perhaps the most easily misunderstood and mis-
applied by election officials. HAVA requires—and we saw this all
the time when we were here talking about voter ID—HAVA re-
quires that those voters who go to vote for the first time and who
registered by mail must produce an ID in order to vote. That’s it.
And it’s not a photo ID, as Ms. Mitchell says, it is not a govern-
ment issued ID, there are all kinds of forms of identification avail-
able.

Now here’s one of the problems we’re seeing with voter ID laws.
What we see in New Mexico, for example, in 2006 a recent study
showed that if you were Latino and you went to the polls to vote,
you were more likely to be required to produce an ID than if you
were an Anglo. And Asian Americans report those same kinds of
problems on election day.

So I think it’s extremely important that local election officials
and State election officials be notified by the Justice Department,
Chairman Conyers, as you pointed out where are they today, that
they can’t enforce voter ID laws if they have them on the books in
a discriminatory way. If everybody—if there is a voter ID require-
ment, everybody should be required to produce it. If there isn’t one,
then they shouldn’t be required to produce one at all.

Now, let me finish on one final topic and that is where is the
Justice Department today? Twenty-one years I devoted of my ca-
reer to the Justice Department, and I think one of the biggest dif-
ferences today is the fact that fortunately we don’t have a lot of
partisan election officials in the Justice Department today that you
saw in 2004, people who tried to advance a partisan agenda instead
of enforcing even-handedly the voting rights laws.

Let me just say that the steps the Department can take to en-
sure that voting is done in an even-handed way and not pursued
in a partisan manner, they should assign monitors and Federal poll
watchers only to those places where there is evidence of a possible
civil rights violation or as part of an ongoing investigation of elec-
tion practices.

Another lesson learned from widespread—widespread public sus-
picion that political reasons actually motivated the placement of
Federal poll watchers and Federal attorneys in 2004 is the fol-
lowing: The Department of Justice when it announces locations
where they are going to deploy Federal observers should make it
public in a general way that civil rights concerns underlie their de-
cisions, and it should emphasize that the Department’s Criminal
Division has a longstanding policy of not monitoring for election
fraud purposes and indeed does not conduct such investigations
until after an election so they won’t run the risk of being accused
of trying to interfere with it.

Finally, let me just say that little came out recently at the Civil
Rights Division and Criminal Division voting symposium at the
Justice Department for their plans for monitoring this year’s elec-
tions. Congress should insist that everyone from Attorney General
Mukasey down to Civil Rights Division, Acting Assistant Attorney
General Grace Chung Becker, down to the Voting Section Chief,
Christopher Coates, explain in detail their plans to monitor elec-
tions in the months ahead. And they should be required in advance



191

of the elections to follow up with more detailed information when
we get closer to it. Given the level of politicization at the Justice
Department, that is the least that we should insist upon.

Thank you again for the opportunity to testify.

[The prepared statement of Mr. Hebert follows:]

PREPARED STATEMENT OF J. GERALD HEBERT

COMMITTEE ON THE JUDICIARY
SUBCOMMITTEE ON THE CONSTITUTION, CIVIL
RIGHTS, AND CIVIL LIBERTIES

Lessons Learned From the
2004 Presidential Elections.

July 24, 2008

STATEMENT OF J. GERALD HEBERT

Executive Director & Director of Litigation
The Campaign Legal Center
1640 Rhode Island, Ave., NW Suite 650
Washington, DC 20036
(202) 736-2200
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Chairman Nadler, and Ranking member, thank you for the invitation and
opportunity to appear before this Subcommittee today to discuss the lessons learned from
the 2004 Presidential elections. 1 would like to touch on several topics this afternoon.

But before 1 do, let me say at the outset that in general, and largely as a result of
the experiences from the 2000 Presidential election and the decision in Bush v. Gore, our
nation is much more informed today about what can go wrong with elections than
perhaps at any time in our history. As a former Department of Justice prosecutor in the
Voting Section of the Civil Rights Division who now practices in the area of election law,
and has taught voting rights and election law at three law schools during the last 15 years,
1 can assure you that there is much more available information about the conduct of
elections than ever before. Congress’s enactment of the Help America Vote Act
(HAVA) with its various mandates to the states, and the establishment of the Election
Administration Commission (EAC), have helped ensure that a public record is available
for those who want to study how we conduct our elections and to propose fixes when
they are needed. Unfortunately, despite extensive data and information, the
administration of our elections has not improved as much as many of us hoped they
would when the HAV A was enacted six years ago.

I plan to discuss today the following areas of concern: 1) the continuing problem
of states’ indiscriminate purges of statewide voter rolls; 2) the continuing problem of
election officials imposing voter ID requirements under the erroneous belief that HAVA
requires them to do so, and often in a discriminatory manner; 3) the disproportionate
allocation of voting machines such that heavily populated polling places lack sufficient

voting equipment, resulting in long delays and some voters leaving the poll site without
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casting ballots; and 4) the ongoing threat of vote caging, an illegal voter suppression
technique used to keep minorities (mostly blacks) from voting; and 5) the role that DOJ
will play in the upcoming elections.

Purging of Voters and the Creation of Statewide Voter Lists

States were obligated by HAVA to establish a computerized statewide voter
registration list by January 1, 2004 (or January 1, 2006 if the state received a waiver).
Previously, voter registration data was compiled and maintained at the local level.
HAVA now requires that a computerized voter registration list be defined and
administered at the State level, that it contain the name and registration information of
every legally registered voter in the State, that it assign a unique identifier to each legally
registered voter in the State, and that it be immediately and electronically accessible to all
State and local election officials. 42 U.S.C. § 15483(a)(1)(A). HAVA further specifies
that this computerized registration list “shall serve as the official voter registration list for
the conduct of all elections for Federal office in the State,” and that the list be
continuously and accurately updated such that “only voters who are not registered or who
are not eligible to vote are removed from the computerized list.” 42 U.S.C. §
15483(a)(1)(A)(viii); 42 U.S.C. § 15483(a)(2)(B)(ii). Finally, HAVA’s minimum
standards for accuracy require that the State election system include “[s]afeguards to
ensure that eligible voters are not removed in error from the official list of eligible
voters.” 42 U.S.C. § 15483(a)(3)B). To verify the accuracy of voter registration data,
HAVA requires State officials to match information in the statewide voter registration

system with DMV or Social Security Administration databases. 42 U.S.C. § 15483(a)(5).
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One of the largest potential problems on Election Day 2008 may result from inadequate
or improper implementation of computerized voter registration lists in each State.

As one might expect, the extent to which the States have been able to successfully
develop and implement computerized statewide voter registration lists has varied greatly
across the country. In 2006, the Department of Justice sued New York, Alabama, New
Jersey, and Maine for failing to implement statewide lists." The Justice Department has
since reached agreements with those states, most in the form of requiring the creation of
an interim database.” California agreed to update its existing system in order to avoid
being sued by the Justice Department. Records indicate that states such as lowa and
South Carolina currently have statewide computerized voter registration systems in use,
but many other states are still behind schedule, and it is unclear whether they will be able
to resolve problems with their election administration systems before November.’

One of the most significant challenges that States have encountered while
implementing HAVA has been matching voter registration data to DMV and social
security records. In addition to data entry errors, slight ditferences between data sets —
such as the inclusion or exclusion of a middle initial, a changed last name as a result of a
marriage or divorce, or minor differences in spacing or hyphenation of names — have
resulted in a large number of mismatches between records, and consequently, there is a
real danger that, come Election Day 2008, many registered voters will show up at the
polls only to find that their names have been inadvertently purged from the statewide

registration list. It is important to note, however, that HAVA “does not require that

' http: #/www.commondreams.org/headlines06/1026-01 . htm

2 hitp://www.commondreams org/headlines06/1026-0 L him

? State-by-state breakdown of implementation of HAVA statewide voter registration lists:
http:/fwww pewcenteronthestates org/uploadedFiles/voter%s20reg®s20db%:20status. pdf
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voters be denied registration (and a regular ballot) if there is no successful match.”* The
matching provision relates to internal recordkeeping and was not “intended to penalize
voters when the state cannot match the information on their application.”

The tendency of some states toward purging the rolls when there is a mismatch in
the databases appears to have been heiped along, in part, by the U.S. Department of
Justice’s Civil Rights Division, the unit charged with enforcing federal election laws.
Back in 2003, Hans von Spakovsky, then one of the Division’s lawyers, wrote an opinion
letter to officials in Maryland. According to Mr. von Spakovsky, “Congress obviously
intended that.. . where the results indicate the registrant is not eligible, has provided
inaccurate or fraudulent information, or information that cannot be verified, then the
application must be denied.” This interpretation is not only incorrect, it is incongistent
with the whole purpose of HAVA. After all, the statute 1s entitled “Help America Vote
Act,” not “Help the States Make It Harder Tor Voters to Vote Act.”

HAVA (Section 303) does not require a person be denied registration (or denied a
regular ballot at the polls) if there is no successtul match of information. This provision
of HAVA instructs states on how to maintain and manage their internal voter registration
database. Nothing in HAVA contemplates penalizing a prospective voter when the state
is unable 1o match the information on their voter registration application. Section 303(b)
of HAVA, for example, imposes an D requirement on certain unmatched voters (those
first-time voters who registered by mail) and when such voters produce the required 1D,
they then are entitled to cast a regular ballot (not a provisional ballot). Such voters are
required to instead cast a provisional ballot only if they cannot produce an ID. Congress

thus prescribed an 1D requirement for a limited category of voters and did not require all
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voters whose information could not be matched, or who lack an ID} when they arrive at
the polls, to cast a provisional ballot. Indeed, for a state to interpret HAVA in a way that
forces ALL voters lacking an 1D, or whose information cannot be matched in a DMV or
Social Security database, 10 choose either not to register or to require a provisional ballot
may viclate the Constitution. See Fla. Conference of the NAACP v. Browning, 522 F. 3d
1153 (11™® Cir. 2008). Tndeed this was precisely the argument recently made by the
Brennan Center and Professor Dan Tokaji at Ohio State’s Moritz College of Law: “[t]he
fact that Congress prescribed an identitication requirement on a limited category of voters
[only first-time voters who registered by mail, see 42 U.S.C. § 15483(b)] indicates that it
didn’t mean to require ALL voters whose information can’t be matched, and who lack
identifying information when they appear at the polls, to be relegated to provisional
voting status.”’

Although some states, such as Wisconsin, have backed away from rules requiring
voters to cast provisional ballots unless the State registration system verifies a “complete
match” of their name, and have instead decided to wait and see how many voters are
affected by mismatches in the system, other states might yet adopt procedures that make
it difficult for mismatched voters to cast regular ballots. California has promulgated
regulations regarding “Deficient Registration Records” which specify that, in cases where
the “substantive information required to determine eligibility to vote,” including the
registrant’s name, citizenship, address or place of residence, birth date, state or country of
birth, and statement of eligibility (i.e. registrant is not a felon), is deficient, the

registration record will be automatically returned to the elections official who submitted

® The Brennan Center-Tokaji letter may be found here:
hitp://moritziaw.osu.edu/blogs/tokali/BCE T okajiLtr-WIGAR pdf
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it and must be corrected and resubmitted within five business days of receipt of a
deficiency notice. 2 CCR § 20108.25. Section 20108.25 further states that an individual
who is the subject of the deficient registration record shall not be registered to vote until
the deficient registration record is corrected and accepted by Calvoter, the State’s
computerized registration system. /d. If an individual is not registered to vote pursuant to
this section of the California Code, he or she may only vote by provisional ballot. /d.
Florida recently passed a law which bars any Florida citizen from registering to
vote if the state cannot match or otherwise validate the voter’s driver’s license or Social
Security number on a registration form. That law is currently being challenged in the
courts. The Brennan Center at NYU Law School has led the way in this suit, and in a
similar lawsuit that successfully challenged a Washington State law in 2006. See
Washington Association of Churches v. Reed, 492 F. Supp. 1264 (W.D. Wash. 2006).
The extent of the voter registration mismatch problem remains unclear, but the
problem does appear to have potential significance.® Due to matching problems, up to 23
percent of submitted registrations in California were rejected during the first three months
of 2006. As of July 18, 2008, The Wisconsin Journal Sentinel reported that “Wisconsin
doesn’t know yet how well voter registration data will line up with driver records.” The
Journal Sentinel article also noted that in Pennsylvania, “15% of the [voter registration]

records didn’t match, but two-thirds of the problems were caused by data entry errors.”’

® See Justin Levitt, Making the List: Matching and Verification Processes for Voter
Registration, Brennan Center 2006 Report, available at:

hitp: /fwww electiondefensealliance.org/files/Brennan Makinglist DatabaseMatching pdf: see also
Wendy Weiser testimony regarding the EAC before Congress, 2/2008:

http://www .brennanceater org/content/resource/testimony_before congress regarding th
e_eac/: regarding California specifically, see also
hup://www.opednews.com/arlicles/genera_dan_ashb_ 080131 22[atal_pending 22_erro.him.

’ Wisconsin Journal Sentinel: http //www jsonline com/story/index.aspx?id=774257
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Attorney Adam Skaggs of the Brennan Center has “said that matching in other states
failed about 20% to 30% of the time.” Another source noted that, in the State’s
September primary, “some [Maryland] precincts couldn’t access the state database
because of computer software glitches, and there were no printouts to consult. Some
machines mysteriously rebooted without warning. Both issues caused voting delays. State
officials have said those problems will be rectified by Nov. 7.

The National Academy of Sciences, which has done extensive work on the
difficulties of database matching, has urged caution in relying on matching due to the
types of problems outlined above. States would be wise not to purge voters due to
mismatching and likewise should not use HAVA as an excuse for requiring voters who
are unable to be matched to cast provisional ballots.

New Voter Registration and Voter Identification Requirements

HAVA’s voter ID requirements are easily the most misunderstood and misapplied
of its provisions by election officials. HAVA provides that new registrants must provide
their driver’s licenses or the last 4 digits of their Social Security Number with their voter
registration application in order to become registered. (If the person does not have either
of these, HAV A mandates the state to assign the voter an identification number).

HAVA requires that those voters who appear to vote for the first time and who
registered to vote by mail after January 1, 2003 must show identification before they will
be allowed to vote. Note that not all first time voters must present an ID under HAVA;
only first time voters who registered by mail. n states that do not require a form of ID at
the polls, poll officials sometimes mistakenly require all voters to show an ID (apparently

under the flawed assumption that HAVA mandates it) or require all those who are voting
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for the first time to present some form of identification before casting a ballot. Yet
HAVA contains no such requirement.

Moreover, HAVA does not contain any requirement that first time voters who
register by mail produce a particular ID or a photo ID. The ID required under HAVA
need not be a photo ID or a government issued ID. Rather, “a current and valid photo
identification; or...a copy of a current utility bill, bank statement, government check,
paycheck, or other government document that shows the name and address of the voter”
is sufficient. See 42 U.S.C. §15483.

Despite these clear requirements, some election officials continue to insist on a
driver’s license as the only acceptable form of voter ID. Indeed, despite state law
provisions to the contrary some officials require an ID even when state law does not
require one. In Virginia, for example, in 2006, a voter who lacked an ID (but who was a
duly registered qualified voter) was denied the right to vote. He was denied the right at
the polls to execute an affidavit and cast a ballot, which he had the right to do under state
law. He brought suit in federal court and the County settled the suit. Gilletre, v. Weimer
and Prince William County, Virginia Electoral Board, No. 1-08¢v188-LMB (E.D. Va.)

Another problem which has surfaced in recent elections stems from election
officials selectively asking minority voters to produce an ID. A study of the
implementation of New Mexico’s voter identification law in the 2006 election
found that—despite receiving training from election administrators—polling places and

even individual poll workers varied widely in their application of that law.® And the

8 R. Michael Alvarez, Lonna Rae Atkeson & Thad K. 1lall, The New Mexico Election Administration
Report: The 2006 November General 1ilection (Aug. 2, 2007), available at http://www.vote.caltech.edu/
reports/NM_Tilection_Report_8-07.pdf.
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New Mexico law provided the occasion for racial and ethnic discrimination at the polling
place level—voters who self-identify as Hispanic or who have Hispanic surnames were
significantly more likely to be asked by poll workers for identification than were other
voters. Ihave received reports from the Asian American Legal Defense and Education
Fund indicating such disparate treatment with regard to IDs has been directed at Asian
American voters as well. Tt is extremely important that all election officials, particularly
those working at the polls on Election Day 2008, are clearly informed of what, if
anything, state law requires with regard to voters providing an ID and that election
officials carry out those provisions in a nondiscriminatory manner.

Problems such as the misapplication of voter 1D laws and the failure to find
registered voters on the rolls lead to delays and long lines at the polls, which are
exacerbated by the difficulties in recruiting and training poll workers. These problems
may fall disproportionately on minority communities. The problems compound
themselves in minority communities: they sometimes get the most inexperienced poll
workers, the worst polling locations, an inadequate number of machines, and have the
most problematic voter registration rolls (voters who have moved, who don’t vote
regularly, who don’t have ID, and those who have health or other problems). The long
lines on Election Day are usually the result of a culmination of these problems rather than
a single cause.

State officials since 2004 have continued to take steps with regard to purging the
voter registration rolls, but sometimes the procedures chosen can have dire consequences

for voters. Take, for example, the State of Alabama.
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The Justice Department sued Alabama in 2006 and the then-Democratic Secretary
of State (SOS) Nancy Worley for failure to implement HAVA. The Republican
Governor was appointed a special master by the U.S. District Court Judge (Keith
Watkins), a Bush appointee, to take over responsibility for implementation of HAVA.
The State hired Election Systems & Software (ES & S) to develop the database. The
Governor’s office developed a list of felonies and sought the agreement of the
Administrative Office of Courts (AOC) (controlled by the Chief Justice) that this list be
used to purge the voter rolls. The AOC did not agree with the Governor’s list and
proposed a different, much shorter list of felonies. ES&S nevertheless implemented the
database using the longer list of felonies and its impact was apparent in the June 2
primary that year.

In the 2006 elections, Democrat SOS Worley was defeated and was replaced by
Beth Chapman (R). As a result of the application of a flawed list of convictions, there
were instances of qualified voters being denied the right to vote in the 2006 elections.
For example, one voter who was denied the right to vote in Alabama in 2006 was a man
previously convicted of a felony, but who had his voting rights restored and had voted for
a number of years prior to 2006. In another case, a man was denied the right to vote even
though he had never been convicted of a felony (but had been convicted of a
misdemeanor), and even though he had voted several times after his misdemeanor
conviction. The danger that undeserving voters will be disenfranchised on Election Day
continues to loom large.

Just this week, the ACLU on behalf of several voters has filed suit in

Montgomery, Alabama, against state officials. Baker v. Chapman. According to its state



202

constitution, Alabama may deny voting rights to individuals who have been convicted of
felonies involving “moral turpitude.” Although this term is not detined, the Alabama
Constitution states that only the legislature can decide which felonies qualify under this
category. In its lawsuit, the ACLU charges that the state is disfranchising thousands of
Alabamians under a much broader category of convictions than is permissible under the
constitution, relying in part on an opinion issued by Alabama’s Attorney General.”

The ACLU is seeking an injunction that would stop the state “from discouraging,
interfering with, or preventing any person who has not been convicted of a crime listed in
the Alabama Code (§ 15-22-36.1(g)) from registering to vote in all state and federal
elections.” The plaintiffs have also asked the court to require the state “to disseminate
public service announcements throughout the State of Alabama that inform citizens
convicted of felonies which do not appear in Ala. Code 15-22-36.1(g) of their right to
register and vote.”

Misallocation of Voting Machines:

A New York imes story earlier this week entitled, “Influx of Voters Expected to
Test New Technology,” quoted an election expert from the Pew Center on the States as
follows:
Election officials are unanimous in their commitment to ensuring every
eligible American’s right to vote, but in many places the system they

oversee simply isn’t designed to handle anywhere near the number of
voters that may turn out, said Doug Chapin, director of glectionline.org, a

? According to the ACLU’s press release announcing the suit, “The Alabama legislature adopted a list of
about 15 serious felonies that [t the moral turpitude definition for disenfranchisement, including murder,
impcachment, treason, rape and various sex related offenscs. But in 2005, Alabama Attorney General Trov
King developed his awn broader list of disfranchising felonies, as well as a short list of those that do not
fall into this category. The Attorney General’s list includes 10 felonies that are disqualitying, including
passing a bad check,, and six that are not disqualifying, such as posseasion of controlled substances and
DUl-related offen Other felonies were simply not addr In addition, election administrators across
the state are currently disqualifying citizens from veting for felony convictions that neither the legislature
aor the allomey general has ever lsled as dusdranchising offenses.”
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project of the Pew Center on the States. In previous elections, the

question has been, ‘Will the system work for each voter?” But this year the
real question is whether the system can handle the load of all these

voters.

I share the concern that the current system may not be able to handle the record
voter turnout that many anticipate this fall. A report being issued next month by the
nonpartisan group FairVote, for example, notes there is a risk that election officials may
not allocate a sufficient number of extra ballots or voting machines to precincts
experiencing heavy turnouts. Indeed, the FairVote report will note that, consistent with
the New York 1imes article, “[t]he swing states that experienced the longest lines,
including Florida, Michigan, Missouri, Ohio and Pennsylvania, lack uniform rules for
distributing machines and ballots[.]” What we saw in Ohio in 2004 was that state and
local officials failed to take adequate steps to ensure that there were sufficient numbers of
voting machines in certain precincts. As a result, undue delays were created, often
lasting several hours, and many voters left polling places in frustration, and without

" In Franklin County, Ohio, a DOJ review completed in June 2005

casting their votes. "
found that “it was not uncommon for voters to have to wait three or more hours to cast
their ballots.” The long lines and exceptionally long delay, DOJ found, was “due to the
lack of sufficient machines to serve a dramatically enlarged electorate[ .J™""

DOJT’s review acknowledged that there were more registered voters per voting

machine in predominantly black precincts than white precincts. What is particularly

unsettling, however, is that DOJ also concluded that the allocation of voting machines

' Critics might say “if these people really wanted to vote and it was important to them, they would have
stood in line and voted.” But such a response fails to take into account the reality that many voters face and
the wide variety of circumstances why a person cannot stay for several hours at the polling place to cast a
ballot: the need for a single parent to pick up their child at day care, the inability of an elderly or disabled
person to wait in line for such a long period, ete.

U The letter may be Tound here: hitp//www tallkingpointsmemo.comvdocs/lanner-lranklin-letier/
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actually favored black voters because more white voters were voting on each machine, on
average, than black voters. Of course, since many black voters were unable to vote due
to the inadequate number of machines and long lines, it follows that fewer blacks voted
per machine than voters in the predominantly white precincts. Moreover, in order for
DOJ to make a determination about the allocation of machines and the number of voters
by race who cast ballots on those machines, it would have needed data on the flow of
voters in black and white precincts; but no such data were available. The DOJ conclusion
is even more absurd when one considers that it was thousands of black voters, not white
voters, who complained about being unable to vote.'”> No one in Franklin County
disputed that predominantly black precincts lacked enough machines to adequately
administer elections, as compared to predominantly white ones. ™

Distinguished voting rights expert Tova Wang, now Vice President for Research
at Common Cause, recently made the point that the allocation of voting machines could
prove problematic in 2008: “Allocating enough ballots and machines is tricky science
under any circumstances, but especially when turnout is proving to be so
unpredictable.”**

The misallocation of voting machines is a greater concern this year because of the
spike in registrations in minority communities with an African-American leading a

ticket. Many states and localities will experience different patterns of turnout and may

'? At Kenyon College in Knox County, Ohio, DOJ found that “there were long delays in voting at the
Gambier/Kenyon site, where the majorily of the registered voters are college studenls. Some volers chose
to wait until approximatcly 4:00 a.m. to cast their ballots on Knox county voting machincs instcad of using
available paper ballots.” http://www usdoj. goviert/veting/mise/knox. htm

B As a former DOJ official, I was struck by the exculpatory nature of the language used in the letters sent
to Franklin County and to Knox County. Traditionally, the Department’s policy is not to discuss the
reasons why the Department decided not to take a certain action, but rather briefly to let the subject of an
investigation know that the investigation had been completed and no turther action would be taken.

4 Influx ol Volers Expecled o Test New Technology, NT Times, July 21, 2008.
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not be prepared for it. Already there is substantial evidence of increased registration that
should be a warning signal to local officials.

Thus, what happened in Franklin County in 2004 might very well happen again in
numerous counties throughout the U.S. this fall: administrative failure to prepare for the
high turnout combined with a failure to allocate voting machines in high turnout areas,
particularly in predominantly minority areas and other areas that have seen a surge in
voter registration numbers. The lesson to be learned from those places that saw a failure
to allocate sufficient voting machines in 2004 is this: the allocation of machines should
be made to ensure ease of voting for all voters, and not according to a mathematical
formula that results in hours-long lines in some precincts and minutes in others.

Yote Caging Efforts: Lessons from Ohio in 2004

Vote caging is an illegal voter suppression technique used to keep minorities
(mostly blacks) from voting. It’s a relatively-unknown cousin in the nefarious family of
vote suppression techniques. The practice has been adopted and perverted from a
practice utilized by direct-mailers to clean up their mailing lists by sending out mail to
specific individuals and seeing what comes back. The real problems start when political
operatives start cherry picking areas likely to vote against their candidates.

“Caging” is a direct mail technique used to describe cleaning up a mailing list. A
political organization sends first class mail to a list of voters (or donors) marked “do not
forward.” Sometimes, the mail is sent return receipt requested. Voters whose mail comes
back undeliverable, or who do not return the receipt, are removed from the list — caged, in

direct mail parlance.
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“Vote caging” is when a political organization, typically a political party,
compiles a “caging list” of voters whose mail came back undeliverable or who did not
return the receipt, and uses that list to challenge those voters as not being validly
registered. These registration challenges can occur prior to Election Day or at the polls.

The problem with using a caging list to challenge voters is simple. First, the listis
most often produced using criteria aimed at a particular racial group (there have been
documented instances of caging in Affican-American precincts, for example). Second,
there are plenty of reasons why mail sent to a validly registered voter might be returned
as undeliverable or without the signed return receipt requested, especially because
political organizations usually make sure that their mailers are non-forwardable. For
instance, the voter may be serving abroad in the military or away at college. Address
errors, especially in urban areas, are common. A voter may have forgotten to put his or
her apartment number on the voter registration form. Typographical errors in preparing
the list of voters to whom mail will be sent — Gonzalez becomes Gonzales — can also
result in a piece of mail being returned as undeliverable when in fact the individual lives
and resides at the listed address. Such typographical errors on registration rolls can also
lead one to conclude, in error, that an individual is not registered to vote when in fact he
or she is validly registered.

Most commonly, the mailer is returned because the voter has moved. Still, many
voters who have moved are still validly registered and eligible to vote. In vote caging
schemes where a return receipt is requested, voters simply may not want to accept mail
from that particular political party. Reportedly, this was the case in Ohio in 2004, when

African-American voters did not want to accept mail from the GOP.
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Despite the fact that many voters who might end up on a caging list are validly
registered, there is nothing illegal per se about compiling a list of voters. What is illegal
under the Voting Rights Act and the U.S. Constitution is vote caging that targets minority
voters, i.e., directing mail to them, and only selectively challenging their attempts to vote
on Election Day.

When former Deputy Attorney General Paul McNulty testified before Congress in
2006, he offered to have DOJ look into the issue of vote caging (“If you’re raising with
me as Deputy Attorney General the question of caging votes, I'm very happy to work
with you on that concern.”). To my knowledge, DOJ never responded to Congress on
what DOJ found about its review of vote caging. DOJ did not even offer a progress
report on how its inquiry into vote caging was going. I would recommend that this
Subcommittee inquire about the DOJ’s their findings and about whether many vote
caging or voter intimidation investigations are presently underway. That should give us a
clear indication of whether DOJ will take as seriously the prosecution of those who
intimidate voters, as they do those who allegedly commit voter fraud.

1 do know about a clear example of vote caging/intimidation that took place in
Dallas, Texas in the 2006 election cycle. An anonymous mailer was sent to voters in
predominantly African-American precincts informing black voters that if they were
recently registered to vote, they could be arrested when they went to polling places. 1
have attached a copy of the mailer to my testimony. Despite this obvious effort to
intimidate black voters and suppress their voting rights, when the matter was immediately
brought to the attention of the FBL the Bureau determined, without conducting any

investigation, that no action would be taken. Recently, 1 again brought this complaint to
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the attention of DOJ, and I have been informed that the Civil Rights Division has it under
review. What “under review” means is not clear, but 1 am hopetul that the Civil Rights
Division attorneys are permitted to do their jobs free from political interference and
therefore that the DOJ will at least conduct an investigation of this attempt at voter
intimidation and take appropriate action.

Conspiracies to stop African-Americans from exercising their constitutional right
to vote aren’t new — and neither is vote caging. The Republican National Committee has
been under a federal consent decree not to engage in the practice since getting caught in
the 1981 gubernatorial election in New Jersey. Despite the injunction, which remains in
effect, vote caging schemes continue to be used as an integral part of an ongoing
campaign to suppress minority voting rights. We need to be on the watch for them in
2008.

To bring these schemes to an end will require vigorous prosecution by the United
States Department of Justice. But the Department’s priorities have shifted over the years,
with the Bush- Ashcrott-Gonzales Justice Department not only ignoring vote caging
schemes, but actively working to give vote-cagers a boost in the courts. Contrast, for
example, the Department of Justice’s efforts in 1990 in North Carolina, under President
George W. Bush’s father, to the Department’s actions in the 2004 election cycle in Ohio.
In 1990, the North Carolina Republican Party and the Jesse Helms for Senate campaign
engaged in vote caging by sending black voters 44,000 postcards, giving targeted
individuals incorrect information about voting and threatening them with criminal
prosecution. The plan was to use the mailing to compile a caging list. In response, the

Bush 1 Justice Department, where 1 served at the time as a federal prosecutor of voting
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discrimination cases, filed a federal lawsuit against the GOP and Helms’ campaign and
obtained declaratory and injunctive relief.

The 2004 Ohio GOP Vote Challenge Scheme

Ohio was ground zero for the hotly contested 2004 election — and also a hotbed of
voter intimidation. The Ohio Republican Party developed a caging scheme and identified
35,000 newly registered voters in urban areas, mostly black, who either refused to sign
for letters from the Republican Party or whose letters came back undeliverable. An
attorney for the Ohio Republican Party even admitted that the plan was to use the
returned letters from minority neighborhoods to challenge voters.

Prior to Election Day, when the caging list would be used to challenge voters at
the polls, the caging scheme was challenged in court on two fronts. In New Jersey, voters
filed suit against the RNC for violating a 1982 consent decree. The RNC argued that the
consent decree only applied to it, not the Ohio Republican Party, which planned to supply
the challengers, and therefore the consent decree was inapplicable to the Ohio election.
The federal court rejected that argument, and, on Nov. 1, 2004, ordered Republicans in
Ohio not to proceed with the caging scheme on Election Day. Meanwhile, in Ohio,
voters filed suit (Spencer v. Blackwell) to challenge the Ohio law permitting political
parties to post challengers (armed with caging lists) in polling places on Election Day.

While the court battles were playing out in New Jersey and Ohio in the days and
hours leading up to the 2004 election, with the rights of minority voters hanging in the
balance, did the Department of Justice step in to enforce the Voting Rights Act?
Unsurprisingly for anyone who has followed the ongoing scandal over the politicization

of the Civil Rights Division, the answer is “of course they didn’t.” Perversely, the Justice
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Department sent a letter to the Ohio federal judge overseeing the lawsuit to tell her that
the challenged statute that was used to justify the vote caging scheme was perfectly fine.

Then Assistant Attorney General Alex Acosta’s Oct. 29, 2004 letter to District
Judge Susan Dlott was unusual not just in that it attempted to offer legal cover for the
same practices that 12 years earlier DOJ had sued to stop, but also because it was nearly
unprecedented for DOJ to intervene in a case on the eve of Election Day in which it had
not previously participated, because its involvement was unsolicited, and because it was
not a party. Mr. von Spakovsky was directly involved in drafting this letter to Judge
Dlott.

Judge Dlott refused to heed the advice of the Assistant Attorney General, and
found that permitting the challenges would have a racially discriminatory impact. The
court’s decision cited the fact that Hamilton County Republican Party filed to have 251
additional challengers at the polls and that of the 251 challengers listed, two-thirds of
them filed to be challengers in predominantly African-American precincts. The federal
court issued an injunction that blocked the racially targeted challenges, noting that “[t]he
evidence presented at the hearing reflects that 14% of new voters in a majority white
location will face a challenger... but 97% of new voters in a majority African-American
voting location will see such a challenger.” Spencer v. Blackwell, No. 1-04-738-SID
(Order of November 1, 2004).

In the end, the caging scheme was stymied but not due to any action by the DOI,
which did its best to insinuate itself into the controversy and defend the scheme. (For a

thorough discussion of other voter intimidation techniques that succeeded, see ’reserving
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Democracy: What Went Wrong in Ohio, Status Report of the House Judiciary Committee
Democratic Staff, January 5, 2005 [“the Conyers Report”].)

Insufficient Numbers Of Poll Officials And The Lack Of Training:

HAVA does not mandate poll worker training, but the Act does require states to
spell out in their HAVA implementation plans how the state plans to train its poll
officials and to educate other election officials (such as general registrars). Information
pertaining to voting must also be posted at every polling place on Election Day, including
the posting of a sample ballot, instructions on how to vote (including the casting of a
provisional ballot), and information about 1D requirements for first-time voters who
registered to vote by mail.

Provisional Voting Issues

HAVA mandated that provisional voting be offered to all voters to ensure that
every eligible voter who is registered or who believes they are registered can cast a ballot
in federal elections with the knowledge that a fair process will be followed to determine
if the provisional ballot is eligible to be counted. In October 2004, the United States
Election Assistance Commission (EAC) issued a Resolution on Provisional Voting. EAC
also urged all States and election officials to utilize federal funds received under HAVA
to conduct voter education campaigns that would enable voters to become familiar with
their rights to cast a provisional ballot, and to make sure those provisional ballots are cast
at a location where they stand the best chance to be counted. This latter recommendation
was made because some states deemed a provisional ballot to be validly cast only when
cast at the voter's assigned polling place or precinct. In such states, EAC urged state

election officials to make information available to poll workers at all precincts and/or
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polling places that would allow the poll workers to determine the voter's assigned
precinct and polling place. This could be done, the EAC noted, by giving poll workers
information (such as the entire list of eligible voters for that jurisdiction) or a means of
communication (telephone service to election headquarters or maps of adjoining
precincts) that would help to insure that a voter is sent to the correct precinct to vote and
thus have their ballot counted. States were also obligated under HAVA to set up toll free
numbers or websites where voters who cast provisional ballots could later determine if
their vote got counted and, if it was rejected, the reasons for invalidation.

Where is the Department of Justice in 2008?

One of the biggest differences between 2004 and 2008 is the fact that DOJ has
been purged of a number of officials who misused Department resources to pursue a
political agenda. Indeed, in the Civil Rights Division, two officials notorious for
blatantly using their positions to advance a partisan agenda were Brad Schlozman and
Hans von Spakovsky. Minonty voters are far better off today with these two persons off
the Justice Department payroll, because these former DOJ officials will no longer bein a
position to thwart minority voting rights and use voting rights laws to advance their
political goals.

But it is curious, if not troubling, that the Department of Justice is not at this
hearing today to offer its plans for enforcement of voting rights during this election year.
The Department needs to be forthcoming about its election year activities, from pre-
election criminal law enforcement efforts to the assignment of federal poll watchers and

attorneys. What steps will the Department take to ensure that there are no pre-election
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indictments of individuals for a relatively minor alleged voter fraud offense, pursued
simply to affect the outcome of an election?

And shouldn’t the Department of Justice openly explain how it will assign federal
watchers, particularly given the Department’s 2004 program of assigning Bush loyalists
to monitor elections in battleground states? From discussions with the Voting Section
Chief'in 2004, Joseph Rich, I learned that in assigning election monitors (attorneys) and
observers in 2004, DOJ official Brad Schlozman personally reviewed every single
assignment and vetoed many of the Voting Section’s recommended assignments. In
Ohio, where DOJ’s career attorneys felt DOJ did not need a federal presence on Election
Day, Schlozman informed Mr. Rich early on that there would federal attorneys sent to
Ohio. According to Mr. Rich, Schlozman dispatched loyalists in three cities — Cleveland,
Columbus and Cincinnati. While there were civil rights issues that surfaced closer to the
election (after the decision had already been made to send DOJ attorneys to Ohio), the
two person monitoring teams sent to Ohio did little beyond sitting in hotel rooms and
taking telephone calls. There was no monitoring by these attorneys to check on racially-
based challenges or intimidation, according to Joseph Rich.

Furthermore, Schlozman himself monitored the election in Miami on Election
Day. In short, it was clear to Voting Section management that political appointees at
DOJ and in the Civil Rights Division wanted to have loyalists on the ground in that key
state. This is yet another example of politicization of the voting section responsibilities,
as well as inefficient use of personnel and resources.

The DOJ should only assign monitors and observers to those places where there is

evidence of possible civil rights violations, or as part of an ongoing investigation into
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election practices. Another lesson learned from the widespread public suspicion that
political reasons were behind monitor/observer placement decisions in 2004 is the
following: the Department of Justice, when it announces the locations where the
Department will be deploying federal observers, should also make public in a general
way the civil rights concerns that underlie their decisions. Such a pronouncement should
emphasize the fact that the Department (Criminal Division) has a longstanding policy of
not monitoring for election fraud purposes and indeed does not conduct such
investigations until after the election. This has been a long-standing practice of the
election crimes branch of the Criminal Division.

There a serious need for enhancing the transparency of DOJ’s activities,
especially given the prevalence of partisan-driven activity by DOJ in the 2004 and 2006
election cycles. Little came out at the annual Civil Rights Division/Criminal Division
voting symposium this summer about DOJ plans for monitoring this year’s election— and
Congress should insist that everyone — from Attorney General Mukasey, to Civil Rights
Division Acting Assistant Attorney General Grace Chung Becker, to Voting Section
Chief Christopher Coates — explain in some detail their monitoring plans at least a month
before the election. And DOJ officials should be required in advance of the election to
follow up with more detailed information when they announce where federal attorneys
and federal poll watchers will be assigned.

Thank you for the opportunity to testify and to offer these views.
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Mr. NADLER. I thank you, Mr. Hebert. We will now go to the
questioning, and I will recognize myself for 5 minutes for the pur-
pose of questions.

First, Mr. Hebert, in reporting on the Supreme Court decision in
the Indiana voter ID case in April, the New York Times quoted Mr.
von Spakovsky as saying, “This decision not only confirms the va-
lidity of photo ID laws but it completely vindicates the Bush Jus-
tice Department and refutes those critics who claim that the De-
partment somehow acted improperly when they approved Georgia’s
photo ID law in 2005.”

Do you take issue or do you agree with that statement and, if
so, why?

Mr. HEBERT. I completely disagree with that statement for the
following reason. The Supreme Court in the Indiana voter ID case
said that the statute in Indiana was facially constitutional. There
were no allegations that the Indiana statute violated the Voting
Rights Act, which was a decision the Justice Department made
when it approved the Georgia voter ID law. In Georgia the voter
ID law that was approved by the Justice Department, and Mr. von
Spakovsky was part of that decision-making process when they ap-
proved that voter ID law, that was later struck down in the courts
as an unconstitutional poll tax. Georgia went back and adopted a
new law that eventually passed muster in the courts. So I don’t
think that

Mr. NADLER. And that was in some respects different from the
Indiana ID law? You said the Indiana law would not have been
called a poll tax?

Mr. HEBERT. That’s correct. Because in Georgia they actually re-
quired you to buy an ID in order to vote. In Indiana it was pro-
vided free.

Mr. NADLER. I thank you.

Mr. von Spakovsky, in May of 2005, outgoing Deputy Assistant
Attorney General Bradshaw on his last days at the Department
issued a letter opinion to the State of Arizona. That letter wrongly
informed Arizona that it could stop voters from receiving a provi-
sional ballot if they did not have State identification.

In September of the same year, 2005, Brad Schlozman sent a let-
ter to Arizona correcting the Department’s opinion and stated indi-
viduals can request and cast a provisional ballot for any reason. In
Mr. Schlozman’s sworn testimony before the Senate Justice Depart-
ment committee he said he had nothing to do with the drafting of
the May 2005 letter, but it was probably done by “the voting coun-
sel and the front office.” Was that you?

Mr. VON SPAKOVSKY. I was the voting counsel in the front office
of the Civil Rights Division.

Mr. NADLER. So you drafted that letter or had input into it?

Mr. vOoN SPAKOVSKY. Well, I think the letter you are talking
about was signed by Sheldon Bradshaw, not Brad Schlozman. Is
that the letter you're referring to?

Mr. NADLER. Yeah, the May 2005 letter, that’s right.

Mr. VON SPAKOVSKY. Yes, I drafted the letter.

Mr. NADLER. Okay. Now during that year did you have commu-
nications with the State of Arizona or the Secretary of the State
of Arizona in relation to Arizona’s Proposition 200?
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Mr. VON SPAKOVSKY. Frankly, Mr. Chairman, I don’t recall. I
mean, at some point the Proposition 200 was submitted to the Civil
Rights Division for preclearance under section 5. And of course one
of my responsibilities was, you know, reviewing any claims or files
that came up from the Voting Section on section 5. So I—you know,
whether someone at that office called about that, you know, it may
Ee, but I mean that was—3 or 4 years ago. I frankly don’t remem-

er.

Mr. NADLER. Okay. All right. And a year later, in 2006, when
you were at the FEC, did you have any communication with the
Department of Justice or the State of Arizona about Proposition
200 implementation?

Mr. VON SPAKOVSKY. No, sir.

Mr. NADLER. Okay. And I'm a bit curious about something else.
It has been reported that you worked for an organization called the
Voting Integrity Project prior to 2000; is that correct?

Mr. vVON SPAKOVSKY. I was on the Board of Advisors, yes.

hMr;) NADLER. The Board of Advisors. So you didn’t work for
them?

Mr. vON SPAKOVSKY. I did some contract work for them.

Mr. NADLER. And did this——

Mr. vON SPAKOVSKY. That was before I went to work for the Jus-
tice Department, sir.

Mr. NADLER. Yes, prior to 2000.

Mr. VON SPAKOVSKY. Right.

Mr. NADLER. Now, it’s been reported that the Voting Integrity
Project played a role in the Florida efforts to purge alleged felons
from the voting rolls in 2000.

Mr. VON SPAKOVSKY. That’s false.

Mr. NADLER. That’s not true?

Mr. VON SPAKOVSKY. That is not true.

Mr. NADLER. It had nothing to do with that?

Mr. vON SPAKOVSKY. No.

Mr. NADLER. Okay. Do you know who headed—did any private
organization have anything to do with that, to your knowledge?

Mr. vON SPAKOVSKY. My understanding of that just from reading
the papers is that the State of Florida hired a data service com-
pany, I don’t remember the name of it, to provide them with a list.
And I had absolutely nothing to do with it. That’s one of these sto-
ries that somehow got on to the blogosphere and then got repeated
all over. It’s not true.

Mr. NADLER. Good to hear.

Now critics have called the voter purges in Florida during the
2000 elections a wildly inaccurate voter purge list that mistakenly
identified 8,000 Floridians as felons, who were not felons, and thus
ineligible to vote and that listed 2,300 felons as felons despite the
fact that those 2,300 had had their civil rights restored by State
action.

Now what can we do to ensure that as States purge voter lists
that those purges don’t—and in fact it was reported that that 20
percent error rate was known in advance and somebody in Flor-
ida—I'm not going to ask you who, I have no idea whether you
know it—but that someone in Florida determined that was accept-
able, that a 20 percent error list, meaning one out of every five peo-
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ple on that list would be improperly denied to vote. That was ac-
ceptable to deny the vote to people who should have been denied
to vote who were on the list.

What can we do to make sure that that voter purge lists are ac-
curate and are not used either deliberately or not deliberately to
deny the vote to people who should be able to vote?

Mr. vON SPAKOVSKY. Well, first of all, I'm not an expert on Flor-
ida because I wasn’t an election official in Florida in 2000 and
didn’t have anything to do with it. But I will tell you what I think
about that. The mistake and assumption here that’s being made is
that when the States, because of these new HAVA databases which
require them to do data matching, that they automatically drop
people when the information doesn’t match. That’s not what they’re
doing. What—my understanding is what the States do when they
get a situation like this, and this isn’t any different than when a
county election board, for example, gets information that there may
be a problem with a particular registered voter, with accurate in-
formation. My understanding is what they do when there is no
match is they then contact the voter by either calling the voter, the
person who is registering or by sending them a letter——

Mr. NADLER. Well, we've heard testimony that they should, but
clearly some do and some don’t.

Mr. vON SPAKOVSKY. Okay. Well, what should happen when—
what should happen when a match comes back and shows there’s
a problem with a voter registration application is that election offi-
cials contact the voter and explain it to them, say look, we've got
this problem, can you provide an explanation?

Mr. NADLER. There should be—there should be a communication
with the voter?

Mr. vON SPAKOVSKY. Of course.

Mr. NADLER. Mr. Hebert, could you just briefly, since my time
has basically expired, comment on the question I asked and on Mr.
Spakovsky’s answer.

Mr. HEBERT. I agree with him the election officials should con-
tact the voters, but it’s not happening in all instances and not hap-
pening in all States. And what often happens is when the commu-
nication is done, it’s done with a letter that oftentimes may arrive
to the voter in a time period that’s insufficient for the voter to take
whatever corrective action is necessary in order to provide the in-
formation that allows the match to take place. And so they are not
registered within the time period required——

Mr. NADLER. Well, let me just follow that up with one further
question. Should the Justice Department do something in time for
this election to make sure that that problem doesn’t occur and, if
not, should Congress do something?

Mr. HEBERT. Yes. Yes, the Justice Department should do some-
thing, and here’s what should be done. Any person who is duly reg-
istered to vote but their name is not able to be matched exactly on
a State database, there ought to be—that person ought to be listed
on the registration rolls, and when they go to vote they should have
an asterisk next to their name saying, by the way, we weren’t able
to match up your date and here is the information. What can you
tell us? Is it a hyphenated name or is it a maiden name, and you
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fix it that way. You don’t deny people the right to vote. And Con-
gress could amend HAVA to made that clear.

Mr. NADLER. I thank you. My time has expired. I recognize for
5 minutes the distinguished Ranking minority Member of the Com-
mittee, the gentleman from Arizona, Mr. Franks.

Mr. FRANKS. Well, thank you, Mr. Chairman. I thank all of you
for being here. Mr. von Spakovsky, I wanted to just kind of explore
a couple of things with you related—you know I have—I'm on the
Armed Services Committee, and I have to tell you that it does hit
me pretty hard that those—if youre correct, that those overseas
are the ones that seem to have the least success at voting. Often-
times those are a lot of our fighting men and women that lay their
lives and their blood down for this country, and people on this
panel, most of us talk about freedom, those individuals pay for it,
some profoundly high prices to themselves.

So I guess what I wanted to ask you is what is really causing
the problem? Who is at fault here? That’s the first question I ask.
Why aren’t—let’s start with the military. Why aren’t they getting
their ballots?

Mr. vON SPAKOVSKY. The problem frankly, Congressman, is be-
cause the military voters are still voting the way they did 100
years ago. The way—the way—if you’re—if you're a combat soldier
in Iraq what you have to do to get a soldier ballot, you have to send
a request for an absentee ballot back to your home election official.
If you’re from a county in Texas, so you have to send that to the
county official in Texas requesting an absentee ballot. They check
it and then they prepare an absentee ballot, and then they have
to mail it back to you in Iraq. When you get it in Iraq, you com-
plete the ballot, and then you have to mail it back. That takes a
lot of time, particularly because of the slowness of overseas mail
and because once you get into a combat zone the mail gets even
slower getting to—that’s why a large number of these ballots, even
the ones that are completed are returned too late to count in the
election.

Several years ago Congress authorized an appropriation for the
Department of Defense to try to build an electronic voting system
based on the Internet which would electronically deliver a ballot to
a soldier, soldier would be able to complete it and send it back.
That system was canceled after a number of computer scientists
took a look at it and said that it was not a secure enough system.
A lot of people say the Internet simply has too many security holes
to ever use it that way.

I mean that’s why I mentioned the Military Protection Act.
That’s kind of a good interim step. That would provide so that once
the ballot gets to the overseas military bases, it would provide
international express service to get it back. That would mean that
as long as the soldiers got the ballot by the Friday before the Tues-
day election, it could get returned in time to be counted.

The future for this I think is shown by a pilot project that’s going
to go on with this election out of Okaloosa County. Okaloosa Coun-
ty is a big county down in Florida. They have a lot of military vot-
ers, and the county election officials there are sending some of their
election officials to three overseas military bases where they have
a lot of soldiers. And they are going to open up an early voting site
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using computers, where one of the military voters can come in,
they’ll check to make sure they are on the voter registration list,
they’ll pull up the ballot they are supposed to get and they’ll be
able to vote right there. And setting up early voting sites at U.S.
military bases and perhaps U.S. embassies in the future actually
might be one way of greatly resolving this issue.

Mr. FRANKS. If we were—I should say if you were to tell us what
you think we could do either in the Armed Services Committee or
the Judiciary Committee here to in the short term to effect this in
the most expeditious manner to help those who defend this country
have the best opportunity to vote in the elections, what would that
be?

Mr. VON SPAKOVSKY. The first would be to pass that bill that’s
been introduced to provide for international express pickup of the
ballots overseas to bring them back to the U.S. And I think the
other thing would be to push the Federal Voting Assistance Pro-
gram office, that’s the office at DOD that administers the UOCAVA
statute. Just set an automated computer system that can be
accessed by local election officials who have—a particular county
may have 500 voters that they know or UOCAVA voters, who are
supposed to get absentee ballots. They ought to be able to send that
list to 500 voters to the FVAP office. FVAP office runs it through
the DOD directory that shows where these people are currently lo-
cated. And they correct any of those addresses that they receive,
send them back to the local election official, so the local election of-
ficials get the ballots to the right location.

Mr. FRANKS. Mr. Chairman, it seems to me that the U.S. mili-
tary is one of the most effective logistical organizations in the
world except for perhaps Wal-Mart, and we should be able to find
out a way to help our soldiers out.

Thank you, I yield back.

Mr. CONYERS. [Presiding.] Thank you, Mr. Franks.

Mr. Spakovsky, is there any other problem besides the military?

Mr. vON SPAKOVSKY. Well, I mentioned another problem. I think
there are a number of problems.

Mr. CONYERS. Just state one other.

Mr. VON SPAKOVSKY. It is hard to cover them all in 5 minutes.

Mr. CoNYERS. Well, you don’t need 5 minutes to just name one
other:

Mr. vVON SPAKOVSKY. I tell you another one I think is a problem.
That is the Help America Vote Act required States—it required the
States to set up rules for how provisional ballots would be re-
viewed—and local and States. And I don’t think that all the States
are property set out

Mr. CONYERS. Maybe it’s your mike. Let’s switch mikes here. So,
over here there is a signal. They switched mikes.

VOICE. Someone will be here momentarily. In the meantime the
witness can continue.

Mr. vON SPAKOVSKY. This one’s on. I'm sorry, Mr. Chairman. I
kind of lost track of where we were. One of the problems is making
sure all the States have their provisional ballot rules laid out so
that everyone understands what the rules are, particularly both
parties understand that, so that we don’t have the situation that
I think Professor Tokaji talked about earlier, which is I think it
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would be very unfortunate if we have a very close election in No-

vember, if there were fights in every county or State where there

were large numbers of provisional ballots similar to the kind of

]f;lgﬁts that unfortunately went on in Florida over the punch card
allots.

Mr. CONYERS. Now can you summarize what you just told me is
the second problem that you bring to our attention?

Mr. vON SPAKOVSKY. The second problem was that there are
cases from various parts in the country that indicate that individ-
uals who are not U.S. citizens, both legal and illegal, are reg-
istering to vote and have voted in some elections, and that is some-
thing also that I think needs to be fixed.

Mr. CoNYERS. Uh-huh. Have you found a major problem with ab-
sentee voting?

Mr. vON SPAKOVSKY. There are cases from around the country.

M(Ii‘;) CONYERS. I know that, but is it a major problem in your
mind?

1V}Ilr. VON SPAKOVSKY. Well, there have been a number of elections
such as——

Mr. CONYERS. Is it major in your mind?

Mr. VON SPAKOVSKY. I'm sorry, what?

f M1("1 CONYERS. Is it a major problem, absentee voting and
raud——

Mr. vON SPAKOVSKY. I think absentee voting is very vulnerable
to voter fraud, and there have been many cases from around the
country of elections being overturned such as Miami in 1997, Geor-
gia.

Mr. CoNYERS. Okay, but I just noticed you didn’t mention it.

Mr. VON SPAKOVSKY. I only had 5 minutes, Mr. Chairman. It’s
hard to mention all the various problems that there are in 5 min-
utes.

Mr. CoNYERS. Okay, I see.

Professor, I'm indebted to you for trying to help us develop a
framework around which we can encourage the Department of Jus-
tice Voting Section to get on the stick now rather than do this busi-
ness after problems pop up, and things that are quite clearly pre-
dictable occur and then they rush out to deal with it, but the dam-
age of course has been done. The day of and the day after the elec-
tion isn’t going to help us much in trying to clear it up. And so
you've been very, very important in helping us develop a process
and some recommendations to bring to Attorney General Mukasey
as to how the Voting Rights Section ought to be operating.

You pointed out that a lot of the people are new. And Mr. Hebert
has pointed out a lot of the old people that we probably were kind
of happy have left, but the new people don’t have much experience
either. And so this discussion is very important to me because I'm
going to Grand Rapids on Sunday afternoon to speak with the Sec-
retaries of States. And I want to be able to give them the benefit
of the discussion that’s gone on in this hearing. To me it’s very im-
portant. And both your suggestions will be incorporated in what
Ign gging to tell them about. As to what—how we can work with
them?

And I was wondering if you, Mr. Hebert, have any recommenda-
tions as to things that we might want to put in our comments be-
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cause we've got a lot of problems out there in the States because
of a lot of voting practices get off to the wrong foot by the things,
as we found out in Ohio, the Secretary of State does.

Ms. DaANIELS. Thank you, Congressman Conyers. I think we
should operate from the perspective that if we knew then, meaning
if we knew in 2000 what we know now, we would do things dif-
ferently. I would hope that we would. And certainly since the De-
partment of Justice knows more now than it did in 2000, there are
certainly ways that can alleviate many of the problems that occur
such as the ill-advised vote purge in Florida or the voter registra-
tion problems as well as the faulty voting machines. And I've out-
lined in my written testimony a number of things that can be done.
And I also would suggest, strongly suggest, that this body rec-
ommend to the Civil Rights Division Voting Section that they
would begin a proactive approach, such as things they have done
in the past.

For example, in 2004, in July and in September, they sent letters
to all of the Secretaries of State saying that, discussing UOCAVA
compliance, and that that is something that can be done now and
discussing and sending a letter to the Secretary of State saying
here are the issues we have seen in 2004 and in 2006, issues with
voter registration, issues with poll watchers, overzealous poll
watchers which would cause—certainly I would think I would
argue were a primary cause for a number of the problems in the
poling place in 2004, having overzealous poll watchers challenge el-
igible voters and then having poll workers who did not know how
to respond, and requiring people to cast provisional ballots that
may or may not have been counted. So there are certainly a num-
ber of recommendations that could occur.

And certainly again I would—there are things that DOJ can do
and things that they have done in the past that they should con-
tinue to do, but they must be proactive and must act now.

Can I add one more thing if I may? During my time at the De-
partment of Justice one of the things that diminished incredibly
was outreach to civil rights organizations, and I think that that has
been the cause of the lack of—you talk about the lack of voter con-
fidence, there certainly is a lack of confidence amongst civil rights
organizations in the Department of Justice and particularly the
Civil Rights Division, and ensuring and knowing that it can be
trusted to enforce, assuming that the mission of the Civil Rights
Division remains to enforce those civil rights laws. I think there
are a number of organizations that question that. And the way to
restore confidence is for the Voting Section in particular to reach
out to organizations like the NAACP and others.

Mr. CONYERS. Thanks so much. Mr. von Spakovsky, do you have
any recommendations along these lines?

Mr. vON SPAKOVSKY. Well, the idea that the division did not
meet with civil rights organizations I believe is incorrect. I worked
for all three of the Assistant Attorney Generals who were head of
the division, Ralph Boyd, Alex Acosta and Juan Kim. All of them
met extensively with civil rights organizations.

I recall that in—I don’t remember the exact date, I think the
summer of 04 Mr. Acosta, who was my boss at the time, had a
very large meeting with a large group of civil rights organizations
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to explain to them the procedures that the Department was going
to put in place for the upcoming election and how they were going
to make decisions on where to send observers and seeking, you
know, comments, suggestions from those organizations. And I agree
with Ms. Daniels that they should do that. And I think—I think
they will.

Mr. CONYERS. Thank you very much. Which three Attorney Gen-
erals or Administrations did you work with?

Mr. vON SPAKOVSKY. Well, there have been three that were con-
firmed by the Senate to run the Civil Rights Division, Ralph Boyd,
Alex Acosta, and Juan Kim, and I worked with all three of them
before.

Mr. CONYERS. Which Administrations were those?

Mr. VON SPAKOVSKY. I'm talking about in this Administration.

Mr. CoNYERS. Oh, okay. All right, that’s wonderful. By the way,
I've discussed this with Trent Franks and he’s agreed that we—and
I'm going to discuss it with the rest of our Committee Members on
both sides so that we might ask you folks to come in and talk with
us about how we make our recommendations to the Department of
Justice so that we don’t come up at the last minute, you know, just
issuing statements and guidelines that may be too late to be imple-
mented or be of any usefulness. So I appreciate your cooperation.

Mr. Hebert.

Mr. HEBERT. Real quickly, because I know you're rushed for time
here and it’s the end of the day. I would agree that it’s important
obviously for the Justice Department to meet with civil rights orga-
nizations and voting rights groups and others. But you have to do
more than just meet. You have to kind of agree on what the proce-
dures are going to be at the Department of Justice when you en-
counter a real problem, say like vote caging, as the Chairman notes
all too well. So that would be a recommendation there. And you
have three former DOJ officials here on your panel now, and I
would be happy to offer whatever advice I have.

I would say if you're meeting with Secretaries of State I would
say that HAVA should not be—the mismatch problem I mentioned
earlier, that HAVA should not be an excuse to drop people off the
rolls, that in fact like a suspense list now if you don’t vote in a cou-
ple of elections in a row you don’t struck necessarily off of the rolls.
You get put on a suspense list, and then when you go to vote they
say, hey, you haven’t voted in the last election or two, so were
going to move you from that there. They could create such a list
under HAVA for people who have the mismatch problem.

I would say also that when the Secretaries of State see the De-
partment of Justice sending monitors into their State in a place
that it doesn’t seem right to them, that they ought to question it,
because what we saw in 2004 was oftentimes the dispatching of
Federal official into places for political reasons, not for civil rights
reasons. I think they should be warned about no discriminatory en-
forcement of voter ID laws, as I mentioned earlier.

And then lastly this may be one of the few points Mr. von
Spakovsky and 1 agree, I think overseas voters, particularly those
in the military serving the country, that Secretaries of State ought
to be reminded to get the ballots over to people in time so that they
can make the cross international trip in time to be counted.
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I remember in my days in DOJ I sued George Wallace when he
was Governor of Alabama for failure to enforce the Uniformed
Overseas Citizens Voting Rights Act because Alabama sent ballots
too late to the military men and women overseas.

Mr. CoNYERS. Thank you. Keith Ellison.

Mr. ELLISON. Thank you, Mr. Chairman. You know, I read your
article and you say here that it is indisputable that noncitizens are
voting. What proof do you have that noncitizens are voting?

Mr. voON SPAKOVSKY. Well, Mr. Ellison, it is hard to summarize
an entire article in a couple of minutes, but I have extensive cita-
tions in that article to GAO reports to

Mr. ELLISON. You know I actually read——

Mr. VON SPAKOVSKY [continuing]. Testimony

Mr. ELLISON. Excuse me, sir. I have got 5 minutes and I got your
answer.

But you know I read your article and I saw some cites and none
of it to me was evidence that noncitizens are voting. In fact, in your
opening sentence you cite that there are 3 percent of the 30,000 in-
dividuals called for jury duty over a 2-year period were noncitizens
and extrapolate from there that we have all these noncitizens vot-
ing. It is just sort of argument by analogy and not any real proof.

Mr. Hebert, let me ask you this what do you think about voter
ID laws?

Mr. HEBERT. Well, I filed a brief in the Indiana voter ID case
saying that.

Mr. ELLISON. Me too.

Mr. HEBERT. I know you did. You and I were on the same side.
I think that voter ID laws are often offered up as necessary to com-
bat voter fraud, but I think the case for voter fraud is largely over-
blown, that to the extent there may be voter fraud it is most often
committed through the absentee ballot process and not through in
person voting, so therefore voter ID laws really don’t get to the real
root of the problem.

Mr. ELLISON. As you know, Mr. Hebert, that Indiana law didn’t
even address absentee ballots, did it?

Mr. HEBERT. It did not, that’s correct.

Mr. ELLISON. Now, here’s something that happened on May 7th
in the Indiana election. A dozen nuns and other unknown number
of students were turned away from the polls Tuesday in the first
use of Indiana’s stringent voter ID law since it was upheld last
week by the United States Supreme Court.

Mr. von Spakovsky, do you want to stop nuns from voting?

Mr. VON SPAKOVSKY. You——

Mr. ELLISON. Why don’t you want nuns to vote, Mr. von
Spakovsky?

Mr. vON SPAKOVSKY. Congressman Ellison.

Mr. ELLISON. I'm just curious to know.

Mr. vON SPAKOVSKY. Those individuals knew they had to get an
ID. They could have easily done so. They could have voted by ab-
sentee ballot. Nursing homes, I think under the law, are able
to

Mr. ELLISON. Mr. von Spakovsky, what does easily mean for a
98-year old nun?
Mr. VON SPAKOVSKY. Are able to get——
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Mr. ELLISON. Mr. von Spakovsky, are you aware that a 98-year
old nun was turned away from the polls by a woman——

Mr. VON SPAKOVSKY. They all had passports which means they—
expired passports, which meant they could have easily gotten an
D

Mr. ELLISON. Mr. von Spakovsky, do you know that a 98-year old
nun was turned away from the polls by a Sister who’s in her Order
and who knew her, but had to turn her away because she didn’t
have the government issued ID? That’s okay with you?

Mr. vON SPAKOVSKY. Yes. And the woman who was——

Mr. ELLISON. Is that all right with you?

Mr. vON SPAKOVSKY. The nun refused to give them provisional
ballots, which was a violation of Federal law. She was obligated as
a local election official to provide them with provisional ballots.

Mr. ELLISON. Mr. von Spakovsky, how old was she?

Mr. VON SPAKOVSKY [continuing]. To do it because she didn’t
want to have to take them down to the local election office where
they could have by affidavit sworn to who they were and their vote
would have counted.

Mr. ELLISON. So a 98-year old nun is turned away from the polls
and your answer is she should have had her passport?

Mr. vON SPAKOVSKY. The U.S. Supreme Court said that that law
was fine and the plaintiffs in that case after 2 years——

Mr. ELLISON. The United States—no, Mr. von Spakovsky.

Mr. VON SPAKOVSKY [continuing]. Of litigation they weren’t able
to provide a single individual who did not have an ID or could not
easily get an ID.

Mr. ELLISON. They can’t take us down at the same time. The
time is mine, I reclaim it now.

That decision was made before those dozen nuns were turned
away from the polls, not after.

Mr. VON SPAKOVSKY. Would you like to hear the turnout from the
May 6th election?

Mr. ELLISON. When I have a question I'll pose it to you.

Mr. Hebert.

Mr. vON SPAKOVSKY. You don’t like the answer that I want to
give.

Mr. ELLISON. I'm going to ask you to stop cutting into my time.
Thank you.

Mr. vON SPAKOVSKY. Well, you're not allowing me to answer the
question.

Mr. ELLISON. I don’t have a question to you, sir.

Mr. vON SPAKOVSKY. No, you asked me a question and kept in-
terrupting me.

Mr. ELLISON. Mr. Chairman, I ask the witness be instructed to
cease, because I'm not asking him a question.

Mr. Hebert, is turning a 98-year old nun away from the polls
who was perfectly eligible to vote otherwise what America should
be doing in terms of encouraging voters to participate in elections?

Mr. HEBERT. No, we should not be making it more difficult for
people to vote. In the case of the nuns they had been voting for
many years, they were all duly registered to vote. Yes, I suppose
they could have been offered a provisional ballot, but then they
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would have been required to go a second step and go down later
to the voting office and produce actual identification.

I think we’ve reached a point in this country where we should
really, really stop and think about if we’re going to try to spread
democracy in the world, we should try to correct the imperfections
of our own democracy here at home by making it easier for people
to vote, not making them jump through additional hurdles.

Mr. ELLISON. Ms. Hebert, does this voter ID that blocked 98 year
old nuns from voting—Ms. Daniels, excuse me—is that what you
believe our voting laws should be doing?

Ms. DANIELS. No, sir, and I think on the first day of class I al-
ways ask my election law students what type of democracy would
they like to create. If they want to create a democracy where per-
sons are restricted or dissuaded from voting you can do that by cre-
ating stricter voting ID laws, by having provisional ballots and
making it more difficult for people to actually vote. Or if you want
a system where all eligible citizens are allowed to vote without all
of the inhibitors that we’re currently creating. I think that’s the
system that we want to create and I think we’re certainly moving
in a direction, and I agree with Mr. Hebert. I think we’re certainly
moving in a direction where we’re making it more and more dif-
ficult for people to participate in our democracy.

Mr. ELLISON. Mr. von Spakovsky, I have another question for
you. Did you ever experience frustration with U.S. attorneys be-
cause9 of their inability or unwillingness to go after voting fraud
cases?

Mr. vON SPAKOVSKY. I had nothing to do with U.S. attorneys.
The U.S. attorneys are part of the Criminal Division of the Depart-
ment of Justice. I worked in the Civil Rights Division, which has
nothing to do with the U.S. attorneys.

Mr. ELLISON. Right. I asked you if you ever experienced frustra-
tions with U.S. attorneys who refused to prosecute what you be-
lieved were voting fraud cases? You can experience frustrations
without being a U.S. attorney or without being in charge of U.S.
attorneys.

Mr. vON SPAKOVSKY. Congressman, I wasn’t in the Criminal Di-
vision. So I wouldn’t have been advised or been given information
about any voter fraud investigation

Mr. ELLISON. So do you

Mr. VON SPAKOVSKY [continuing]. Conducted by the——

Mr. ELLISON. So did you ever contact any U.S. attorney or any-
one who supervised U.S. attorneys regarding voter fraud cases?

Mr. VON SPAKOVSKY. Um

Mr. ELLISON. That’s a yes or no. If it’s no, it’s no, sir.

Mr. vON SPAKOVSKY. No. The answer to that is that occasionally,
and both of my compatriots here at the table know this, U.S. Attor-
neys would get calls directed to them about a voting issue and they
would take a look at it. And if it was not a criminal matter, if it
was not a criminal election matter but if it was a civil rights mat-
ter, they would direct the call to the Civil Rights Division for us
to handle. And so yes

Mr. ELLISON. Mr. von Spakovsky——

Mr. vON SPAKOVSKY. I may have occasionally had conversations
with assistant U.S. attorneys who were calling our office to tell us
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about some kind of complaint that they had received which was not
within their purview or something we should look at.

Mr. ELLISON. So that’s a yes, thank you.

Now were you part of a discussion that U.S. Attorney
Heffelfinger of Minnesota should be fired because he expressed
deep concern about the effect that a directive that could have—that
could have discouraged Indians from voting in Minnesota?

Mr. vON SPAKOVSKY. I don’t recall being part of any such con-
versation.

Mr. ELLISON. Did you ever discuss Attorney General—I mean
U.S. Attorney Heffelfinger in voting fraud cases in any sense?

Mr. vON SPAKOVSKY. No.

Mr. ELLISON. You never mentioned his name to anybody?

Mr. VON SPAKOVSKY. No, I didn’t know the man.

Mr. ELLISON. That’s not what I asked you.

Mr. vON SPAKOVSKY. I never discussed—I don’t know him. I
didn’t know him and I've never discussed him with anyone at the
Department of Justice or elsewhere.

Mr. ELLISON. Okay, were you part of the discussions relating to
the failure of Biscupic in Wisconsin, on John McKay in Wash-
ington, or John Graves in Missouri to bring election-related pros-
ecutions?

Mr. VON SPAKOVSKY. No, sir, because I was not in the division
that the U.S. attorneys were in.

Mr. ELLISON. Did you ever discuss these issues or relate your
views about them in terms of these prosecutions?

Mr. vVON SPAKOVSKY. No.

Mr. ELLISON. And what involvement did you have in the voting
prosecution brought by Brad Salzman in Missouri?

Mr. voN SPAKOVSKY. I had not. I was at the Federal Election
Commission. Why would I have any involvement with something
the Department of Justice was doing when I wasn’t even working
there?

Mr. ELLISON. Well, partly because you have an obsessive fear
that people might vote who you don’t want to and so you contact
the U.S. Attorney’s Office to try to stop folks from voting. So
I'm——

Mr. voN SPAKOVSKY. That’s a fantasy. That’s a fantasy that
you’re making up, Congressman. I have nothing to do with Federal
prosecutions going on by the Department of Justice when I was at
the Federal Election Commission. That’s ridiculous.

Mr. ELLISON. Well, I'm asking you, you answered. You're on
record now and we’ll see whether it matches up with the facts.

Mr. VON SPAKOVSKY. Are you accusing me of lying, Congress-
man?

N M1‘; ELLISON. I'm asking you questions, sir. Haven’t you been
ere?

Mr. vON SPAKOVSKY. And I'm telling you that that’s a ridiculous
question and that I would have nothing to do with Federal prosecu-
tions when I wasn’t working at the Department of Justice?

Mr. ELLISON. And you put yourself on record and that’s fine and
we'll check it out.

Mr. vON SPAKOVSKY. Well, you go ahead and do that.

Mr. ELLISON. I will, I plan on it.
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I yield back.

Mr. CONYERS. Bobby Scott.

Mr. Scort. Thank you, Mr. Chairman.

Ms. Daniels, you use a term “political operatives” manipulating
the voting process to disenfranchise eligible citizens. What did you
mean by that?

Ms. DANIELS. What did I mean by political operatives?

Mr. ScorT. Manipulating the voting process.

Ms. DANIELS. One example would be the use of poll watchers.
States can determine who can witness the actual casting of ballots.
They can tell you who—State laws determine who can watch the
actual polling process. In 2004 there was an onslaught of Repub-
lican and Democrat poll watchers within the polls, and in some in-
stances there were more poll watchers than poll workers or even
voters. There were certainly instances, reported instances of where
Republican poll watchers were very aggressive and were using
their status of being inside the polls to challenge persons on a ra-
cial basis as well as whether or not they spoke English well, chal-
lenging language minorities as well as some instances, African
Americans.

I think that’s an example of political operatives, meaning people
who were placed there for a political purpose, instead of being
there to ensure that the process was handled fairly, were there
strictly to challenge persons based on race and language.

Another example would be vote caging, which is a process that
I'm sure you all are familiar with, where persons, poll watchers,
may have a list of voters that they are there to challenge because
they may have sent them a mailing that was returned undeliver-
able. And they specifically target areas. In this instance in 2004
Republicans were specifically targeting areas, African American
areas; when those persons came to vote those persons were chal-
lenged. And that happened in Ohio and in Milwaukee, Wisconsin.
In 2004, Republicans in Wisconsin attempted to challenge the reg-
istration of 5,600 voters in Milwaukee but were turned down by a
unanimous decision by the city’s bipartisan election board. In Ohio
there was a Republican scheme to challenge 35,000 voters, and
that was also turned down, that was also stopped.

So there are certainly instances where political operatives are
trying to manipulate the process to their advantage.

Mr. ScorT. Thank you.

Mr. Hebert, what’s wrong with requiring all potential voters to
have their citizenship verified?

Mr. HEBERT. Well, the biggest problem is that right now most of
the voter registration applications and the DMV applications pro-
vide that information already. You know, asking that question. And
there’s a provision for that——

Mr. Scott. Well

Mr. HEBERT [continuing]. In most of the applications.

Mr. Scort. Having to verify it and prove your citizenship for
some people becomes problematic. We had somebody in my office
who said they were adopted and couldn’t get a birth certificate.

Mr. HEBERT. No, I mean proof of citizenship requires documenta-
tion. Oftentimes the documentation requires money. If you can
prove who you are and you’re a registered voter, you shouldn’t have
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to then come back again and prove that yes, I'm a registered voter
and I'm also a citizen. If a noncitizen registers to vote and a noncit-
izen then votes, as Mr. von Spakovsky has pointed out, there are
penalties for that. It is not that widespread frankly. And most of
the time people who register to vote who are noncitizens, it’s usu-
ally as a result of filling out a DMV application and the DMV ap-
plication doubles as a voter registration application, it automati-
cally goes in, and they become registered as a noncitizen and they
don’t even know it.

It is kind of like Mr. Ellison’s question a moment ago about what
proof is there that noncitizens are voting, and Mr. von Spakovsky
quoted a GAO report about jury rolls. Mr. Scott, you and I are both
from Virginia, we know how jury rolls are constructed in a lot of
States. They are not just the voter registration rolls. They some-
times use DMV records and so on. You don’t have to be a citizen
to get a DMV

Mr. ScorT. Well, in fact we specifically stopped restricting our
list to registered voters and went to driver’s licenses and things
like that because the voter registration lists were too restrictive.
Some people were not registered. So they wouldn’t be called for
jury duty for example.

Mr. HEBERT. That’s exactly right.

Ms. DANIELS. Mr. Scott, may I add on the proof of citizenship
issue that I think we’ll see problems with that when the REAL ID
is implemented, which was supposed to take effect in May of this
year but was extended to next year. I think we’ll really see prob-
lems, because REAL ID requires proof of citizenship as well.

Mr. ScorT. Can the panelists comment on Secretary Blackwell’s
lack of embarrassment at the long lines, suggesting that the long
liﬁles were not a source of embarrassment, but actually a good
thing.

Mr. HEBERT. Well, let me start out by saying that the Depart-
ment of Justice did a study actually of some of the Ohio problems
in Franklin County and found that the long lines in Franklin
County, and I think I cited to this letter in my testimony, in my
written testimony, actually said that they were as a result of the
failure to provide an adequate numbers of machines at the polling
locations. And in fact one of the documents Mr. Blackwell sub-
mitted with his testimony is a news article where the Democratic
chairperson of the Franklin County Board of Elections said “we
messed up.” There were long lines at the polls and as a result of
that that’s a consequence of us not having enough voting machines.

I'm going to check because I know I can supplement my testi-
mony later, but I believe that there was a request made from
Franklin County for more voting machines to Mr. Blackwell in ad-
vance of the election and he turned it down. I'm going to try to
verify, because that’s my recollection of what happened in 2004. I
don’t think long lines for voters are ever a positive sign, it is great
to have voter turn out.

Mr. ScoTT. You never answered my question as to how long a
wait would constitute a denial of rights.

Mr. HEBERT. Too long. You know when you go to vote——

Mr. ScotT. There were suggestions that people were waiting sev-
eral hours.
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Mr. HEBERT. Three to 4 hours is what happened in Ohio. In
Kenyon College students had to stay until 4 a.m. In order to vote.
They were already in line, they brought them all inside and they
were still able to vote but they had to get more machines brought
over. Kenyon College is in Ohio. So I think that election officials
with proper planning and based on turnout and voter registration
numbers.

Mr. Watt made the great point with Mr. Blackwell when he said
you look back on data, that’s helpful, but if you see suddenly a
huge surge in voter registration applications this year in African
American precincts you don’t have to go back and say hey, how
many people voted in 2004. You know how many people are reg-
istering now, you ought to get some machines in there and make
sure there are adequate numbers.

Ms. DANIELS. It’s not limited to Ohio. The same thing happened
in Prince George’s County, Maryland as well as Atlanta, Georgia.
And I think in answer to Mr. Watt’s question to Mr. Blackwell was,
particularly in HAVA, using the power of the purse to ensure that
there are enough voting machines for the number of registered vot-
ers.

Mr. vON SPAKOVSKY. I don’t necessarily disagree with that. But
I think what we have to keep in mind that we had a record turnout
in the ’04 election. The turnout in Ohio was I think one of the high-
est in the country. And it’s very clear that the election officials
there frankly got flat footed when they were doing the allocations
based on voter registration rates and prior turnout. It’s more of an
art than a science when a local election official is trying to figure
out how many voting machines to put in each thing. On the other
hand, we should keep in mind that, as I understand it, they had
had the same number of voting machines for a number of years,
and from like 1996 through the 2002 election they hadn’t had any
problems.

Mr. voN SPAKOVSKY. Now, I agree. I don’t think people should
have to wait in line for a long time, and I think election officials
have to do a better job of looking not just at past turnout, but,
yeah, look at the voter registration rate as it is progressing through
the year when they are trying to figure out how many machines
to put out.

Again, that brings up one other issue, because I used to be a
county election official. We were dependent, unfortunately, on the
county commission providing us with the kind of budget we needed
to buy election equipment, and one of the problems a lot of counties
have is that they don’t get enough money from their county govern-
ments and from State legislatures to buy all the kind of equipment
that they need.

Mr. ScOTT. Does it concern you that the flat-footedness tended to
have a partisan aspect to it?

Mr. vON SPAKOVSKY. I have to agree with Secretary Blackwell
about the issue that the decisions on how many machines to put
in into all those counties was made on a bipartisan basis. For ex-
ample, Gary Hebert mentions the problem at the college precincts
in one of the counties. That particular precinct, if I recall correctly,
had three times as many individuals come in to vote as they had
in the prior election. And the local county quickly got paper ballots
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to that precinct so the people would not have to wait in line to use
the voting machines.

As I understand it, both the chairman of the county Republican
Party and the chairman of the county Democratic party both
showed up at the precinct at 9 o’clock, along with local election offi-
cials, to assure the people that were waiting in line that they could
vote on the paper ballots, that they would be counted just the same
as the voting machines. But apparently some people who were
there, I think some of them were like some professors at the local
college, unfortunately told everyone in line that, no, they shouldn’t
vote the paper ballots, they wouldn’t be counted. Basically gave
them bad information.

That situation would have resolved itself. That was a good exam-
ple of bipartisanship. Both party Chairs went down there to try to
get the situation resolved and tell people, look, they could vote
these paper ballots, they wouldn’t have to wait in line, and the sit-
uation would fix itself, and unfortunately it didn’t. It is regrettable
that they had to stand in line for that long to vote. I certainly
wouldn’t want to do that.

Mr. HEBERT. Mr. Scott, let me just say that I don’t think I am
going to sit here and testify under oath that I would blame the
Kenyon College students because they had to stand in line until 4
in the morning and ultimately get to vote. I think one of the posi-
tions was that they felt they were entitled to vote like everybody
else on a machine that would record their vote, and my under-
standing was that a number of them said, “I don’t want to vote a
paper ballot, I want to vote the way everybody else votes,” and the
county had an obligation to provide those machines.

I would say—and, Mr. Chairman, you will appreciate this per-
haps more than anybody on the panel, given your long tenure in
the Congress and having seen so many elections come and go. It
is interesting. You asked about a partisan skew to this problem
about voting machines. There wasn’t a lot of big allegations coming
out of Ohio that it was White folks who were denied the right to
vote. It was Black people in Black precincts that didn’t have
enough machines. Why do we always come back to this and scratch
0111r?heads and say, how can this always seem to happen to our peo-
ple?

I don’t understand this. I still don’t.

Mr. CoNYERS. Coincidence.

Mel Watt.

Mr. WaATT. Thank you, Mr. Chairman.

Mr. Hebert, Mr. von Spakovsky, is there some reason we couldn’t
have polling places on military bases or in embassies in other coun-
tries? Is there some legal reason?

Mr. VON SPAKOVSKY. Yeah, I think there is a prohibition about
that. But I think it would be worthwhile—I think what needs to
happen is I think the National Association of Secretaries of State
and the National Association of State Election Directors, which are
the two respective national groups that represent both the secre-
taries and State election directors, I mean, they ought to get to-
gether and see if there isn’t a way that they could come up with
a system that

Mr. WATT. Is there a legal impediment to it?
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Mr. vON SPAKOVSKY. There is a Federal law that would have to
be changed to open up early voting sites run by the States.

Mr. WaTT. Okay.

Mr. HEBERT. I don’t know the answer to that question, Congress-
man Watt. I will look into it.

Mr. WATT. We did allow a Liberian—there were polling places in
the United States for a number of foreign countries’ elections,
aren’t there?

Mr. HEBERT. I believe so.

Mr. WATT. We believe in democracy for other people, don’t nec-
essarily believe it in for our own people. I was just wondering. That
wasn’t a trick question. I actually agree. That is the one shining
example of the things that you all have agreed on, and I definitely
agree that we ought to be providing opportunities for U.S. citizens
to vote, wherever they are, and the technology now, it seems to me,
is available to do that. Actually, I think technology is available for
somebody who lives in North Carolina who happens to be in Cali-
fornia on election day to vote, too, if we were really committed to
the proposition that people ought to be allowed to vote, rather than
committed to the proposition that we got to make it more difficult.

I never have quite understood the registration requirement. Why
do I need to be registered if I am a citizen? I go in and vote. Any-
way, get me on my soapbox.

Let me turn back to the question that I was so disappointed with
Mr. Blackwell about his answer, I guess, to my real concern about
the 2008 election, which is that massive numbers of people are
going to be standing in line, waiting for hours to vote, dispropor-
tionately in various places that we would really like to be
incentivizing them to vote for a change, on college campuses, in mi-
nority communities. His answer to that would, I guess, be to chuck-
le and say that would be a good thing. He didn’t say it in direct
response to the question, but turnout would be high; therefore, that
would be a good thing.

How can we avoid what seems to me to be so apparent is going
to happen in this election? What can we do at the Federal level to
stop that? I see it, and I don’t know how to solve it. Tell me what
we can do as a practical matter.

Mr. HEBERT. Well, one thing that could be done is the Justice
Department interacts with secretaries of state all the time, and
Members of Congress sometimes do as well. The one thing about
the long lines, if there is a large voter turnout, which we expect
based on what we have seen so far, the key to efficiently moving
voters through the flow is to ensure that there are adequate num-
bers of poll officials and adequate numbers of voting machines or
ballots at each facility. Those determinations can be made not just
based on how many voters voted in the past. If you look at 2004,
that doesn’t really tell you much, or 2006, about what is going to
happen now. The key is to look at the most recent data that you
can that sheds light.

Mr. WATT. I am with you there. But even if we anticipated that,
how could we make that happen at the State level or at the pre-
cinct level? What can we do?

Mr. HEBERT. It has got to be done by secretaries of state down
through to the local election officials. Mr. Blackwell issued tons of
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memos just prior to the election, changing all kind of procedures.
It is why he ended up being sued 40 times in the preelection pe-
riod.

But the fact is that secretaries of state can take this action now,
and the Department of Justice can make them take that action
now because it is going to have often a racially disparate effect if
they don’t.

Mr. WATT. So in a State that is covered by the Voting Rights Act,
preclearance required, is projected ratio of voting machines to vot-
ers, would that be reviewable?

Mr. HEBERT. Well, if they change the procedures, but——

Mr. WaATT. If they change the numbers, would that be?

Mr. HEBERT. I don’t believe it would be necessarily.

Mr. WATT. Mr. von Spakovsky, first of all, do you share the be-
lief, this notion that I have, that this is going to be a massive prob-
lem in the November election? If you don’t, we are not going to ever
solve the problem, and I am not even going to comment on how you
solve it if you don’t believe it is going to be a problem. I will just
go on to the next witness.

Mr. VON SPAKOVSKY. I probably agree with you.

Mr. WATT. How can we solve it?

Mr. vON SPAKOVSKY. We had record turnout in the 2004 election,
and I think we may have another record turnout here. Before the
2000 election——

Mr. WATT. Tell me how we can solve it.

Mr. VON SPAKOVSKY. There are now two kinds—basically, the
whole country has now moved to two kinds of voting machines from
the four or five we used. Many States and counties now use
Optiscan ballots. Those are paper ballots.

Mr. WATT. Are you getting ready to tell me how we can solve this
problem?

Mr. voN SPAKOVSKY. Yes. The States that have switched to
Optiscan ballots, they aren’t really going to have a problem with
getting ready for a high turnout election because it is frankly very
easy to print a larger number of paper ballots and get them to the
precincts where they are needed, because the way the Optiscan
system works, as you know, is the voter gets a paper ballot, he or
she fills it out, and then before they leave the precinct, they run
it through a computer scanner, which counts the votes, and it drops
into a ballot box. There is only one or two computer scanners for
each precinct, but you can increase

Mr. WATT. You are saying:

Mr. VON SPAKOVSKY. I am saying in precincts that use the paper
Optiscan ballots, they will be able to print the larger number of
ballots they need for a high-turnout election. The problem is going
to be in—and I think it is probably about a third of the country
that switched over entirely to electronic voting machines, because
each electronic voting machine, it is basically a computer, and they
are a lot more expensive than getting paper ballots printed, and
those jurisdictions that have a certain number of electronic voting
machines, I think, will have a tough time between now and the
election if they decide they need more of those electronic voting ma-
chines
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Mr. WATT. Don’t keep describing the problem to me. I keep ask-
ing you what the solution is.

Mr. vON SPAKOVSKY. I think there is a solution for the States
that have switched to Optiscan paper ballots. I think the States
that have switched to electronic voting machines are going to have
a problem because I don’t think they are going to have the money
to buy the additional machines they need, and, frankly, I am not
sure that the companies that produce it have the manufacturing
ability to produce enough machines if they decide they need a lot
more.

Mr. WATT. So we are just going to have a chaotic November elec-
tion.

Mr. ScotT. Would the gentleman yield?

Mr. WATT. I would be happy to yield, but I want Ms. Daniels to
tell me how to solve this problem, or somebody.

Ms. DANIELS. Mr. Watt, you can use section 5 to hopefully allevi-
ate the problem in covered jurisdictions. For example, if they are
making a submission where they are reducing the number of poll-
ing places, it is reviewable. In 2006, there was actually an objection
to the Montgomery Community College submission in Houston,
Texas, where they were reducing the number of polling sites.

Mr. WATT. Where you are trying to reduce. Let us assume—I
mean, you know, even Mr. Blackwell didn’t suggest we reduce the
number of polling sites. He just said base it on what we did in
2004. Nobody is suggesting that. I am trying to look forward. How
can we solve this, knowing that—I mean, I can just see it. Mr.
Scott was going to tell me, maybe. Somebody.

Mr. ScotT. I was going to ask whether the backup was at the
voting or at the desk where you are trying to get processed. I
mean, you were saying that the voting machine process was where
the backup might occur. Seems to me that at the desk where you
are trying to check in may be the bottleneck.

Mr. WATT. That is true. Most of the people I saw were standing
outside the polling place. They never got to the voting machine to
be the holdup. The holdup was getting past the people who were
processing them to get them to the voting machine. So maybe that
is part of the solution.

Ms. DANIELS. Poll worker training; particularly poll worker train-
ing and the need for more training.

Mr. WATT. More people and more training, yes.

Ms. DANIELS. I would agree.

Mr. HEBERT. I would add one other thing. For places that have
voting machines or electronic machines that break down, you have
to have sufficient number of paper ballots as a backup in case there
is a real problem, power failure or whatever.

Another way to alleviate the problem of overcrowding at the polls
is to, when people come in, allow them to go and cast a paper ballot
just to get them away from the table that Mr. Scott is mentioning,
the bottleneck.

Mr. WATT. Mr. Chairman, my time is up, but I hope these three
wonderful witnesses, all of whom, I guess—I didn’t ask Mr. Hebert
or Ms. Daniels whether they envision this same problem. I did ask
the one that I thought may not. He envisions it, too. I hope you
all will spend some time in the next couple of weeks before we com-
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plete this record trying to tell us what we can do here, what the
Justice Department can do there, what we can require States’ at-
torneys general, secretary of state, local precinct people, because I
can just see this coming.

If we don’t anticipate it and deal with it before election day, you
are just going to have massive chaos out there, and people are
going to go away disenchanted, unhappy, feeling like democracy
has not worked again for the third straight Presidential election in
this country, and that would be such a shame for this country. I
mean, this is not partisan, this is democratic. So I hope you all will
come up with some written suggestions to us about practical things
that we—just make me a list of things that we should be asking
the Attorney General to ask whoever down the line to do, or what
we should be doing, if we need to change the laws. Whatever we
need to do, we need to do it quick because we are going to have
chaos in November, in my opinion, once again.

I yield back. I thank the Chairman for his generosity.

Mr. HEBERT. I did think of one further thing. It doesn’t nec-
essarily relate to overcrowding, but it relates to a question that Mr.
Franks posed earlier, and that is currently the Secretary of the
Veterans Affairs Department has refused to allow voter registra-
tion to occur at VA facilities by nonpartisan groups. Now, these are
people ultimately who perhaps almost paid the ultimate sacrifice,
and they are recovering, and maybe they are not registered to vote.
Shouldn’t we go out of our way to do everything possible?

I would ask you to write to the Secretary of Veterans Affairs and
demand that these people be allowed—be given the opportunity to
register, just register to vote, and hopefully afforded the right to
cast their ballot. So, that would be one final.

Mr. CoNYERS. Excellent recommendation.

I want to thank Professor Daniels, Mr. von Spakovsky, Mr.
Hebert, and particularly my colleagues Trent Franks and Bobby
Scott and Mel Watt. We will have 5 days to send out questions.
You can send back answers and comments so that they will go into
the record.

I think there are 102 days before November 4. I think this hear-
ing has been extremely worthwhile in terms of fleshing out the
areas that we are going to have to work in.

So I thank you all very much. The Subcommittee is adjourned.

[Whereupon, at 6:08 p.m., the Subcommittee was adjourned.]
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Page 2 of 4

Mr. Blackwell proposes the following correction:

Page Lines Topic

46 991992 Change “were sued” to “would be sued.”

Mr Blackwell proposes the following clarifications to be added as footnotes to the transcript

Questons by Mr. Davis

In a series of questions beginning on page 54 (line 1193) through 60 (line 1201), Mr. Davis
sought to examine “what happens when election officials run campaigns.” (p. 54, lines 1188-1189).

Page Lines Transcript

56 1245-1254  Mr. DAVIS. So you assumed that role with all of these potential
controversies going on. 1 fully understand your observation that there
was nothing in Ohio law, nothing in Tederal law that precluded you
from playing that role. 8o that is not my point. Let us not waste time
on that. But it seems to me that a reasonable secretary of state, a
reasonable chief election officer might have thought that there was an
appearance of a conflict of interest. Are you now a reasonable person
who had that pereeption, sir?

56 1255-1256 Mr. BLACKWELL. I am a very well reasonable person, but perhaps
your definition of reasonableness is—

56 1257-1258 Mr. DAVIS. Would a reasonable person see a contlict of interest
there?

The explicit allegation is that a conflict of interest (actual or apparent) cxists in cvery case in
which any public official with a “significant role” in the clections process (p. 55, lines 1220-1231)
serves a campaign in any capacity. Although Mr. Davis states that he “fully understand[s Mr.
Blackwell’s] “observation that there was nothing in Ohio law, nothing in lederal law that precluded
you from playing that role” (p. 56, lines 1246-1248), he nevertheless asserts that “it seems to me that
a reasonable secretary of state, 2 reasonable chief election officer might have thought that there was
an appearance of a conflict of interest.” (p. 56, lines 1250-1252).

Mr. Davis is simply wrong on this point. Ohio law provides that “[a] potental conflict of interest
cxists if the private interests of the person, as indicated by the person's disclosure statement, might
interfere with the public interests the person is required to serve in the exercise of the person's
authority and duties in the person's office or position of employment.” [Ohio Rev. Code §102.02
(2008)] The “public interests the [Scerctary] is required to serve in the exercise of the [Sccretary of
State’s] office [as the Ohio’s Chicf Elecdons Officer]” arc defined by a process in which the power to
administer elections is divided functionally and politically between the Secretary and the eighty-eight
county Boards of Llection. The functional and bipartisan separation of powers built into the system
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Page 3 of 4

gives the counties and opposing political parties every incentive to challenge any exercise of the
3 7’s authority they view as inconsistent with their own interests.
Scercet: y they

A “reasonable person” acquainted with Ohio elections law would therefore understand that
bipartisan county boards of election bear primary responsibility tor day-to-day and election-day
administration of elections, voter registration, ballot distribution, acquisition and maintenance of
voting equipment, and tabulation of votes on Election Day. A “reasonable person” would also
understand that the bipartisan distribution of powers ensures that citizens of both partics have an
equal right, opportunity, and incentive to ensure the integrity of every election and the validity of each
ballot. 1f their interests are threatened, they will sue, and the courts will respond. "I'he geographic
distribution of powers also ensures that each of Ohio’s eighty-eight (88) counties and their
respective Boards of Election will suc if any act by the Scerctary in his or her capacity as Ohio’s
Chief Hlections Officer is viewed by the counties as a threat to their authority to administer
elections. Checks and balances are built into the system.

Specific Questions by Mr. Davis:
Page Lines Topic

54 1184-1193  Mr. DAVIS: “.. Just by way of reference, in the 2004 campaign cycle,
were there any other scerctarics of state who were Bush honorary
campaign Chairs in the whole country? Do you know of any?”

54 1194-1201 Mr. BLACKWELL. I would imagine the scerctarics of state, attorneys
general who were making calls on the clections across the country,
ves.

Documentation of the role that other Secretaries of State played in the presidential campaigns of
2004 and prior years is not readily accessible. A review of materials that are readily available shows
that the following state officials with “significant roles” in the elections process (p. 55, lines 1220-
1231) held key positions in the campaigns of the following presidential candidates.

Year State Name Position Role Candidate Office

2000 | Florida Kalherine Harris | Secrelary of Honorary George W. President
Slale campaign chair | Bush

2000 | Florida Bob Butterworth | Attorney Campaign Chair | Al Gore President
General

2000 | New Rebecca Vigil- Secrelary of Aclive in Al Gore President

Mexico Giron Slale campaign

1996 | Florida Sandra Mortham | Secretary of National Chair | Phil Gramm President
State

19% | MMlinois George Ryan Secretary of State Chair Phil Gramm President
Slale
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1988 | Arkansas | Bill Clinton Governor National co- Michael President
chair Dukakis
1988 | Towa Elaine Baxter Secretary of National co- Michael President
Slale chair Dukakis
1988 | New Mario Cuomo Governor National co- Michael President
York chair Dukakis
1988 | Ohio Sherrod Brown Secrelary of Campaign Bruce Babbill President
State Coordinator
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FY 2001 HOUSING COUNSELING GRANTS
FY 2001 FUNDS AWARDED BY HEADQUARTERS

MASSACHUSETTS

The Housing Partnership Network (HPN)

Boston, MA

$1,130,496

HPN proposed to continue and expand the housing counseling activities in the area of’
increasing homeownership among low and moderate income households, especially minority
households and traditionally underserved populations; to ensure that households have the
information and support to maintain their homes and build equity for the future; and to support
neighborhood stabilization and revitalization by increasing responsible single-family and
multiplex homeownership.

HPN has successfully administered the housing counseling program since 1995 and through its
network of housing partnerships has provided housing counseling in 18 states across the
country. HPN target their housing counseling efforts to traditionally underserved populations
particularly very low to low income and minority households.

Citizens’ Housing and Planning Association (CHAPA)

Boston, MA

$250,000

The Citizens’ Housing and Planning Association and its affiliates have a long history of
tailoring their services to meet the needs of low and moderate income households in the
communities they serve which includes Connecticut, Maine, Massachusetts, Rhode Island and
Vermont. CHAPA’s affiliates provide counseling to individuals and families from a variety of
racial and ethnic backgrounds including recent immigrants who speak a primary language other
than English.

CHAPA’s counseling services to its clients cover all aspects of purchasing a home, post-
purchase counseling and education which focuses on sustaining homeownership, delinquency
and default counseling. In addition, CHAPA has conducted extensive outreach to low and
moderate income households to participate in a homebuyer program by working with local
churches, service organizations, government agencies and others concentrating their efforts on
those people traditionally underserved in the homeownership market.

WASHINGTON, DC
Natioual Council of La Raza (NCLR)

Washington, DC
$1,081,344
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NCLR proposes to continue to provide housing counseling to low and moderate income
Hispanics that lack knowledge about the homeownership process and are unaware of the
resources and programs that are available to first-time homebuyers.

NCLR is a private, nonprofit, nonpartisan organization established in 1968 to reduce poverty
and discrimination and improve life opportunities for Hispanic Americans. NCLR identified 16
housing counseling affiliates and indicated more than 230 formal affiliates who together serve
39 states, Puerto Rico and the District of Columbia along with a network in excess of 20,000
groups and individuals nationwide reaching more than three million Hispanics annually.

The Congress of National Black Churches, Inc. (CNBC)

Washington, DC

$712,704

CNBC proposes to guide its affiliate organizations in providing a comprehensive housing
counseling plan that will further address the needs of the underserved populations in urban and
rural settings. CNBC also proposes to promote fair housing by removing barriers to
information that deter many Americans from seeking, buying, insuring or maintaining a home
in a neighborhood of their choice; improve the quality, effectiveness and availability of
pre/post-purchase counseling and education by delivering the services within the communities
most in need of help and foster a greater coordination among the local real estate brokers,
lenders and providers of homeownership counseling and education services.

CNBC has 26 years of related housing and community experience which includes 5 years of
managing housing counseling agencies. CNBC has successfully initiated a training program to
provide training to churches and faith based organizations to provide homebuyer education and
one-on-one counseling in their communities. In the year 2000, CNBC’s housing counseling
and related HUD activities were recognized by HUD with a “Best Practice” award.

Neighborhood Reinvestment Corporation (NRC)

Washington, DC

$1,155,072

NRC was created by Congress in 1978 to provide training for community-based housing
counselors throughout the United States. Each year, hundreds of housing counselors serving
communities through out the nation receive training through NRC. The training institute will
provide program oversight, training and management while its 82 affiliates provide housing
counseling in some of the following areas: homebuyer education; pre-purchase
homeownership; post-purchase; mortgage delinquency and default resolution; marketing and
outreach in targeted areas; special needs for senior citizens, renter assistance counseling and
fair housing assistance.

NEW YORK
National Urban League (NUL)

New York, NY
$1,155,072
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NUL has been a housing counseling provider for over 30 years. To assist in expanding
homeownership opportunities, NUL and its affiliates will conduct interviews, information
referral, hold 2 hour homebuyer education seminars and provide 16 to 20 hours of individual
pre-purchasing counseling sessions.

Recently their Hartford Urban League along with several local banks have developed flexible
underwriting criteria that enabled 300 loans to be made to low and moderate income residents
in Hartford, Connecticut. NUL has been working with Fannie Mae to develop a mortgage
instrument flexible enough to accommodate the lower income in other areas. The Tucson
Urban League office was a model for this program that earned NUL recognition in the year
2000 HUD “Best Practices” award.

PENNSYLVANIA

Housing Opportunities, Inc.(HOI)

McKeesport, PA

$1,056,768

HOI proposes to provide housing counseling agencies with resources to serve the unique
housing needs of their community. HOI has been a service provider for 26 years and its
affiliates have counseling experience in family budgeting, Home Equity Conversion Mortgage
(HECM) eligibility and guidelines for senior citizens, loss mitigation, money management,
foreclosure prevention, pre-purchase, and rental counseling.

In addition, HOT’s loss mitigation, delinquent and default product was selected by HUD as one
of Pittsburgh, Pennsylvania’s “Best Practices” agency and subsequently chosen as one of
HUD’s 50 “Best Practice” award recipients nationwide.

Acorn Housing Corporation (AHC)

Philadelphia, PA

$1,032,192

AHC has developed a program that targets low and moderate income communities in each of
the cities it serves which will enable its affiliates to work closely with families and individuals
to help them qualify for a new or refinance an existing mortgage, qualify for home
improvement loans, mortgage or develop delinquency payment strategy.

AHC has been providing housing counseling to low and moderate income and minority buyers
since 1986 and has opened 26 housing counseling offices across the United States.

VIRGINIA

Catholic Charities USA

Alexandria, VA

$971,280

Catholic Charities USA and its affiliates will continue providing housing counseling services
that include: outreach services to increase the awareness of homeownership opportunities;
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homebuying education for first-time homebuyers and the Home Equity Conversion Mortgage
(HECM) for eligible persons 62 or older.

Catholic Charities USA is a religiously affiliated organization with a network of 180 main
diocesan and over 1,400 branch agencies. Its housing counseling program which has been in
existence since 1994, aim to reduce poverty, support families and provide quality counseling
service to all people in need without regard to religious, racial, ethnic or cultural background.

MARYLAND

National Foundation for Credit Counseling (NFCC)

Silver Spring, MD

$1,155,072

NFCC proposes to continue to provide comprehensive counseling and related services to meet
the needs of local people in the communities that member affiliates serve, which will include:
Homebuyer education; pre-purchase homeownership and post-purchase mortgage delinquency
and default resolution; Home Equity Conversion Mortgage (HECM); loss mitigation; outreach
initiatives; renter assistance and budgeting and credit counseling. NFCC, founded in 1951, is
the nation’s oldest and largest non-profit organization dedicated to budgeting and credit
education and housing counseling.

TENNESSEE
West Tennessee Legal Services, Inc, (WTLS)
Jackson, TN
$250,000

WTLS has been a HUD-Certified Housing Counseling Agency since 1990 and have
traditionally performed comprehensive housing counseling services through out Tennessee,
Alabama, Georgia, Mississippi and 90 counties in Kentucky. Services provided include: pre-
purchase counseling to first-time homebuyers; counseling to persons 62 years and older on the
availability of funds through Home Equity Conversion Mortgage (HECM); pre-rental
counseling with emphasis upon HUD and rural housing rent subsidy programs; promote
awareness of and education concerning rights and remedies to persons who experience
discriminatory housing practices; assist tenants and homeowners with meeting their
responsibilities of tenancy and of homeownership.

WTLS was awarded a “Best Practice” award by HUD in 1999 and the year 2000 for its
housing counseling methodologies. WTLS proposes to continue to promote and facilitate
homeownership through education and outreach and to assist tenants and homeowners with
meeting the responsibility of tenancy and of homeownership.
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U. S. Department of Housing and Urban Development
FY — 2003 ROSS Resident Service Delivery Models - Family

Alabama

Arizona

California

Colorado

Connecticut

Applicant Name Amount Funded

Mobile Housing Board
State Subtotal:

White Mountain Apache Housing Authority
State Subtotal:

City of Los Angeles Housing Authority
Housing Authority of the City of Oxnard
San Diego Housing Commission

State Subtotal:

Housing Authority of the City and County of Denver
Jefferson County Housing Authority
State Subtotal:

Housing Authority of the City of Norwalk
Hartford Housing Authority
Southfield Village Resident Council, Inc.

State Subtotal:

District of Columbia

Florida

Georgia

lowa

Illinois

Indiana

Barry Farm Resident Council, Inc.

Acorn Tenant Union- Training & Organizing Project

Acorn Tenant Union - Training & Organizing Project
State Subtotal:

Housing Authority of the City of Tampa
State Subtotal:

Housing Authority Cordele
State Subtotal:

lowa City Housing Authority
State Subtotal:

Decatur Housing Authority
State Subtotal:

Indianapolis Housing Agency
Beechwood Gardens Resident Management Corporation
State Subtotal:

$500,000
$500,000

$350,000
$350,000

$500,000
$250,000
$350,000

$1,100,000

$350,000
$95,709
$445,709

$250,000
$248,079
$100,000
$598,079

$100,000
$230,500
$278,636
$609,136

$350,000
$350,000

$250,000
$250,000

$250,000
$250,000

$250,000
$250,000

$350,000
$100,000
$450,000
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U. S. Department of Housing and Urban Development
FY — 2003 ROSS Resident Service Delivery Models - Family

Kentucky

Massachusetts

Minnesota

Missouri

Nebraska

New Jersey

New Mexico

New York

Ohio

Oklahoma

Oregon

Pennsylvania

Rhode Island

Applicant Name

Louisville Metro Housing Authority
Housing Authority of Somerset
Housing Authority of Owensboro
Housing Authority of Hopkinsville
Housing Authority of Bowling Green

State Subtotal:

Cambridge Housing Authority

State Subtotal:

Public Housing Agency of The City of St. Paul

State Subtotal:

St. Louis Housing Authority

State Subtotal:

Omaha Housing Authority

State Subtotal:

Housing Authority of the City of Perth Amboy

State Subtotal:

Pojoaque Housing Corporation

State Subtotal:

Albany Housing Authority
Binghamton Housing Authority

State Subtotal:

Youngstown Metropolitan Housing Authority

State Subtotal:

Oklahoma City Housing Authority

State Subtotal:

Housing Authority of Clackamas
Housing Authority of Portland

State Subtotal:

Housing Authority of the County of Beaver

State Subtotal:

Housing Authority of the City of Providence

State Subtotal:

Amount Funded

$500,000
$250,000
$250,000
$250,000
$250,000
$1,500,000

$350,000
$350,000

$350,000
$350,000

$350,000
$350,000

$350,000
$350,000

$245,280
$245,280

$250,000
$250,000

$250,000
$250,000
$500,000

$349,920
$349,920

$348,652
$348,652

$250,000
$349,984
$599,984

$350,000
$350,000

$350,000
$350,000
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U. S. Department of Housing and Urban Development

FY — 2003 ROSS Resident Service Delivery Models - Family

Tennessee

Texas

Utah

Virginia

Washington

Wisconsin

Wyoming

Applicant Name

Memphis Housing Authority
State Subtotal:

Fort Worth Housing Authority
Temple Housing Authority
State Subtotal:

Housing Authority of Salt Lake City
State Subtotal:

Portsmouth Redevelopment & Housing Authority

Danville Redevelopment and Housing Authority

Danville Resident Management Council, Inc.
State Subtotal:

Kitsap County Consolidated Housing Authority
State Subtotal:

Housing Authority of the City of Milwaukee
Lac Courte Oreilles Housing Authority
State Subtotal:

Eastern Shoshone Housing Authority
State Subtotal:

Number of Applications Funded: Report Total

49

Amount Funded

$500,000
$500,000

$350,000
$250,000
$600,000

$250,000
$250,000

$350,000
$250,000
$300,000
$900,000

$250,000
$250,000

$350,000
$122,340
$472,340

$250,000
$250,000

$14,269,100
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Case No 5&87560

State of Ohuo,
£rankbn County, ss
SE - -
INDICTMENT FOR: lllegal Voting
(3599.12 R.C.) (F-4) (2 Counts) and
False Registration (3599.11 R.C.) (F-5)

(2 Counts); (Total: 4 Counts)

ERK OF Cuui¢y

DAY -8y

(""Inq‘he Court of Common Pleas, Franklin County, Ohio, of the Grand Jury
term beginming January twelfth in the year of our Lord, Two Thousand Seven
Count 1
The Jurors of the Grand Jury of the State of Ohio, duly selected,
impaneled, sworn, and charged to inquire of crimes and offenses committed
within the body of Frankhin County, in the State of Ohio, upon their oath do
find and present that Claudel Gilbert late of said County, on or about the 7th
day of November 1n the year of our Lord, 2006, within the County of Frankhn
aforesaid, 1n violation of section 3599 12 of the Ohio Revised Code, did vote or
attempt to vote in a general election 1n a precinct in whaich the defendant was
not a legally qualified elector, to wit Claudel Gilbert signed the signature pool
book m Franklin County, Chio, Columbus ward 46, precinct G and voted 1n the
2006 general election when his place of residence was located in Licking
County, Chio,
Count 2
The Jurors of the Grand Jury of the State of Ohio, duly selected,
impaneled, sworn, and charged to inquire of crimes and offenses commuitted
within the body of Frankhin County, in the State of Ohio, upon their oath do
find and present that Claudel Gilbert late of saird County, on or about the 7th
day of November in the year of our Lord, 2006, within the County of Franklin
aforesaid, 1n violation of section 3599 12 of the Ohio Revised Code, did vote or

O SRR
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attempt more than once in the same election by any means, to wit Claudel
Gilbert signed the signature poll book and voted i the 2006 general elegdpa
Frankim County, Ohio, Columbus ward 46, precinct G and in Licking County,
Ohito, Reynoldsburg ward 2, precinct A,
Count 3

The Jurors of the Grand Jury of the State of Ohio, duly selected,
impaneled, sworn, and charged to inquire of cnmes and offenses committed
within the body of Franklin County, in the State of Ohio, upon their oath do
find and present that Claudel Gilbert late of said County, from on or about
September 13, 2006 to September 25, 2006, within the County of Frankhn
aforesaud, 1n viclation of section 3599 11 of the Ohio Revised Code, did
knowingly register or make application to register in a precanct in which the
defendant 1s not a qualified voter, to wit Claudel Gilbert registered to vote by
voter registration application by registering orgamzation ACORN in Frankhin
County, Ohio having previously registered to vote by registration application by
registering organization ACORN 1n Licking County, Ohio,

Count 4

The Jurors of the Grand Jury of the State of Ohio, duly selected,
impaneled, sworn, and charged to imnquire of crimes and offenses commtted
within the body of Frankhin County, mn the State of Ohio, upon their oath do
find and present that Claudel Gilbert late of saud County, on or about the 25th
day of September 1n the year of our Lord, 2006, within the County of Frankhn
aforesaid, in violation of section 3599 11 of the Ohio Revised Code, did
knowingly make any false statement on any form for registration or upon any
application, to wit Claudel Gilbert registered to vote by voter registration
application by registering orgamization ACORN in Franklin County, Ohio by
identifying the county where he lived as Franklin County, Ohio when his place

Gog
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of residence was 1n Licking County, contrary to the statute in such cases made

and provided and against the peace and dignuty of the State of Ohio

A TRUE BILL

548756’07

RON O'BRIEN
Prosecy ttofney
Fr: oupty, Ohlo

¢

e

Agafs ax}[ Prﬁccutmg Attorney

Foreperson, Grand Jury
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State of Ohio v Claudel Gilbert

Address 8465 Reynoldswood Dr, Reynoldsburg, Ohio 43068

DOB 12-26 ~(» Shgy
Sex/Race male black ) Go 8
Date of Arrest

SSN 055-72-7544

Police Agency FCSO

Municipal Reference - -

ITN #
Count 1*  [llegal Voting
3599 12 F-4
Count 2 lllegal Votuing
3599 12 F-4
Count 3 False Registration
3599-11 F-§
Count 4 False Registration
3599-11 F-5
Case No

-4 - X \INDICTS\LF\MAY07\2192 DOC
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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION

UNITED STATES OF AMERICA,

Plaintiff, No.

V. COUNT ONE:

42 U.8.C. § 19731i(c) and
18 U.38.C. § 2

NMT: 5 years and $250,000
Class D Felony

)
)
)
)
)
STEPHANIE L. DAVIS, )
)
)
) NMT: 3 years Supervised Release
)
)
)
)
)
)
)
)
)
)

a/k/a LATISHA REED,
[DOB: XX/XX/1967]

Defendant.
COUNT TWO:
42 U.8.C. § 1973gg-10 and
18 U.S.C. § 2
NMT: 5 years and $250,000
Class D Felony
NMT: 3 years Supervised Release

$100 Special Assessment on each
count.

INDICTMENT

THE GRAND JURY CHARGES THAT:
COUNT ONE
1. At all times material herein:

a. The Board of Election Commissioners for Kansas
City, Missouri, receives and processes voter registration
applications submitted for the purpose of registering new voters
or, if the voter is already registered, for updating the
registration information maintained by the Board.

b. Electicon registration in the State of Missouri is
unitary, that is, a registrant registers once to become
simultaneously eligible to vote for federal as well as non-
federal candidates.

¢. On November 7, 2006, an election will be held in

Missouri, including in Kansas City and Jackson County, for the
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purpcse of selecting and electing candidates for federal, state,
and local offices. Qualified voters eligible to vote under the
laws of the State of Missouri cast ballots for candidates of
their preference at these elections.

d. In the general election on November 7, 2006,
candidates for members of the United States Senate and House of
Representatives will be on the ballot in the State of Missouri.

e. ACORN is a not-for-profit organization, the mission
of which is to improve minority and low-income communities.

f. Project Vote is a not-for-profit organization that
works with ACCRN to register voters for federal and local
elections.

g. ACORN and Project Vote recruit and assign workers
to visit low-income and minority neighborhoods in Kansas City,
Jackson County, Missouri, and elsewhere, to obtain voter
registrations. The workers are trained and instructed regarding
how to obtain voter registrations and the preparation of voter
registration applications, including that the actual voter must
sign the voter application and that a forged signature is a
violation of the law.

2. In or about August and September 2006, at Kansas City,
in the Western District of Missouri, the defendant STEPHANIE L.
DAVIS, a/k/a Latisha Reed, worked as a voter registration
recruiter for ACORN, obtaining voter registrations.

3. On or about September 18, 2006, at Kansas City, in the

Western District of Missouri, the defendant STEPHANIE L. DAVIS,
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a/k/a Latisha Reed, knowingly and willfully caused to he
submitted to the Kansas City Board of Election Commissioners
voter registration applications in the name of XXXX which forms
falsely stated the address of the voter being registered, to wit,
the said defendant caused to be submitted Misscuri Voter
Registration BApplication No. 3187197 in the name of XXXX, showing
an address of XXXX, Kansas City, Missouri; Missouri Voter
Registration BApplication No. 3162014 in the name of XXXX, showing
an address of XXXX, Kansas City, Missouri; and an unnumbered
application in the name of XX¥XX, showing a false address of XXX¥X,
Kansas City, Missouri.

All in vielation of Title 42, United States Code,

Section 1973i(c¢), and Title 18 United States Code, Section 2.
COUNT TWO

1. The Grand Jury incorporates paragraphs 1 and 2 of Count
One as if fully set forth herein.

2. The qualified voters in the November 7, 2006, election
have a right guaranteed by the Equal Protection Clause of the
Fourteenth Amendment to the United States Constitution to have
the aforesaid election officials count their votes and certify
elections based on the number of valid ballots cast in the said
election by qualified voters.

3. On or about September 18, 2006, at Kansas City, in the
Western District of Missouri, the defendant the defendant
STEPHANIE L. DAVIS, a/k/a Latisha Reed, knowingly and willfully

caused to be submitted to the Kansas City Board of Election
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Commissioners materially false voter registration applications,
and thereby attempted to deprive or defraud the residents of the
State of Missouri of a fair and impartially conducted election
process, to wit, the said defendant caused to be submitted voter
registration applications in the name of XXXX which falsely
stated the address of the voter being registered, to wit, the
said defendant caused to be submitted Missouri Voter Registration
Epplication No. 3187127 in the name of XXXX, showing an address
of XXXX, Kansas City, Missouri; Missouri Voter Registration
Application No. 3162014 in the name of XXXX, showing an address
of XXXX, Kansas City, Missouri; and an unnumbered application in
the name of XXXX, showing an address of XXXX, Kansas City,
Missouri, an address which does not exist.

211 in violation of Title 42, United States Code,
Section 1973gg-10, and Title 18, United States Code, Section 2.

A TRUE BILL

s/ Foreperson
FOREPERSON OF THE GRAND JURY

s/ Linda Parker Marshall
Linda Parker Marshall 24954
Assistant United States Attorney

Dated: 11/1/06
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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION

UNITED STATES OF AMERICA,

Plaintiff, No.

CQUNT ONE:

42 U.8.C. § 19731i(c) and
18 U.8.C. § 2

NMT: 5 years and $250,000
Class D Felony

)

)

)

)

v. )
)

)

)

)

Defendant. ) NMT: 3 years Supervised Release

)

)

)

)

)

)

)

)

)

)

DALE D. FRANKLIN,
[DOB: XX/XX/1962]

COUNT TWO:

42 U.8.C. § 1973gg-10 and

18 U.S.C. § 2

NMT: 5 years and $250,000

Class D Felony

NMT: 3 years Supervised Release

$100 Special Assessment on each
count.

INDICTMENT

THE GRAND JURY CHARGES THAT:
COUNT ONE
1. At all times material herein:
a. The Board of Election Commissioners for Kansas
City, Missouri, receives and processes voter registration
applications submitted for the purpose of registering new voters
or, if the voter is already registered, for updating the
registration information maintained by the Board.
b. Electicon registration in the State of Missouri is
unitary, that 1s, a registrant registers once to become
simultaneously eligible to vote for federal as well as non-

federal candidates.
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c. On November 7, 2006, an election will be held in
Missouri, including in Kansas City and Jackson County, for the
purpose of selecting and electing candidates for federal, state,
and local offices. Qualified voters eligible to vote under the
laws of the State of Missouri cast ballots for candidates of
their preference at these elections.

d. In the general election on November 7, 2006,
candidates for members of the United States Senate and House of
Representatives will be on the ballot in the State of Missouri.

e. ACORN is a not-for-profit organization, the mission
of which is to improve minority and low-income communities.

f. Project Vote is a not-for-profit organization that
works with ACORN to register voters for federal and local
elections.

g. ACORN and Project Vote recruit and assign workers
to visit low-income and minority neighborhoods in Kansas City,
Jackson County, Missouri, and elsewhere, to obtain voter
registrations. The workers are trained and instructed regarding
how to obtain voter registrations and the preparation of voter
registration applications, including that the actual voter must
sign the voter application and that a forged signature is a
vicolation of the law.

2. In or about late September and early Octcber 2006, at
Kansas City, in the Western District of Missouri, the defendant
DALE D. FRANKLIN worked as a voter registration recruiter for

ACORN, obtaining voter registrations.
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e

3. In or about late September and early October 2006, at
Kansas City, in the Western District of Missouri, the defendant
DALE D. FRANKLIN knowingly and willfully caused to be submitted
to the Kansas City Board of Election Commissioners a voter
registration application which falsely stated the address and
telephone number of the voter being registered, and which was not
signed by the applicant, to wit, the said defendant submitted
Missouri Voter Registration Application No. 3282610 in the name
of XXXX on which the address and telephone number listed were
false and the signature thereon was not that of the applicant.

All in violation of Title 42, United States Code,

Section 1973i(¢c), and Title 18 United States Code, Section 2.
COUNT TWO

1. The Grand Jury incorporates paragraphs 1 and 2 of Count
One as 1f fully set forth herein.

2. The qualified voters in the November 7, 2006, election
have a right guaranteed by the Equal Protection Clause of the
Fourteenth Amendment to the United States Constitution to have
the aforesaid election officials count their votes and certify
elections based on the number of valid ballots cast in the said
election by gqualified voters.

3. In or about late September and early October 2006, at
Kansas City, in the Western District of Missouri, the defendant
DALE D. FRANKLIN knowingly and willfully caused to be submitted
to the Kansas City Board of Election Commissioners a materially

false voter registration application, and thereby attempted to
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deprive or defraud the residents of the State of Missouri of a
fair and impartially conducted election process, to wit, the said
defendant submitted Missouri Voter Registration Application No.
3282610 in the name of XXXX on which the address and telephone
number listed were false and the signature thereon was not that
of the applicant.

All in violation of Title 42, United States Code,
Section 1973gg-10, and Title 18, United States Code, Section 2.

A TRUE BILL

s/ Foreperson
FOREPERSON OF THE GRAND JURY

/s/ Linda Parker Marshall
Linda Parker Marshall #24954
Assistant United States Attorney

Dated:_11/1/06
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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION

UNITED STATES OF AMERICA,

Plaintiff, No.

COUNT ONE:

42 U.8.C. § 19731i(c) and
18 U.8.C. § 2

NMT: 5 years and $250,000
Class D Felony

)
)
)
)
v. )
)
)
)
)
Defendant. ) NMT: 3 years Supervised Release
)
)
)
)
)
)
)
)
)

BRIAN GARDNER,
[DOB: XX/XX/1966

COUNT TWO:

42 U.8.C. § 1973gg-10 and

18 U.S.C. § 2

NMT: 5 years and $250,000

Class D Felony

NMT: 3 years Supervised Release

$100 Special Assessment on each
count.

INDICTMENT

THE GRAND JURY CHARGES THAT:
COUNT ONE
1. At all times material herein:

a. The Board of Election Commissioners for Kansas
City, Missouri, receives and processes voter registration
applications submitted for the purpose of registering new voters
or, if the voter is already registered, for updating the
registration information maintained by the Board.

b. Electicon registration in the State of Missouri is
unitary, that is, a registrant registers once to become
simultaneously eligible to vote for federal as well as non-
federal candidates.

¢. On November 7, 2006, an election will be held in

Missouri, including in Kansas City and Jackson County, for the
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purpcse of selecting and electing candidates for federal, state,
and local offices. Qualified voters eligible to vote under the
laws of the State of Missouri cast ballots for candidates of
their preference at these elections.

d. In the general election on November 7, 2006,
candidates for members of the United States Senate and House of
Representatives will be on the ballot in the State of Missouri.

e. ACORN is a not-for-profit organization, the mission
of which is to improve minority and low-income communities.

f. Project Vote is a not-for-profit organization that
works with ACCRN to register voters for federal and local
elections.

g. ACORN and Project Vote recruit and assign workers
to visit low-income and minority neighborhoods in Kansas City,
Jackson County, Missouri, and elsewhere, to obtain voter
registrations. The workers are trained and instructed regarding
how to obtain voter registrations and the preparation of voter
registration applications, including that the actual voter must
sign the voter application and that a forged signature is a
violation of the law.

2. In or about late September 2006, at Kansas City, in the
Western District of Missouri, the defendant BRIAN GARDNER worked
as a voter registration recruiter for ACORN, obtaining voter
registrations.

3. On or about September 25, 2006, at Kansas City, in the

Western District of Missouri, the defendant BRIAN GARDNER
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knowingly and willfully caused to be submitted to the Kansas City
Board of Election Commissioners a voter registration application
which form falsely stated the name of the voter being registered,
to wit, the said defendant caused to be submitted Missouri Voter
Registration Application No. 3282572 for XXXX, which was false in
that XXXX did not register to vote on or about September 25,
2006; she did not reside at the address shown on the voter
registration application; her date of birth is not that shown on
the voter registrations; and the signature on the voter
registration was not signed by XXXX.

All in violation of Title 42, United States Code,

Section 19731 (c¢), and Title 18 United States Code, Section 2.
COUNT TWO

1. The Grand Jury incorporates paragraphs 1 and 2 of Count
One as if fully set forth herein.

2. The qualified voters in the November 7, 2006, election
have a right guaranteed by the Egqual Protection Clause of the
Fourteenth Amendment to the United States Constitution to have
the aforesaid election officials count their votes and certify
elections based on the number of valid ballots cast in the said
election by qualified voters.

3. On or about September 25, 2006, at Kansas City, in the
Western District of Missouri, the defendant BRIAN GARDNER
knowingly and willfully caused to be submitted to the Kansas City
Board of Election Commissioners a materially false voter

registration application, and thereby attempted to deprive or



275

Case 4:06-cr-00378-SOW  Document 1 Filed 11/01/2006 Page 4 of 4

defraud the residents of the State of Missouri of a fair and
impartially conducted election process, to wit, the said
defendant caused to be submitted Missouri Voter Registration
Application No. 3282572 for XXXX, which was false in that XXXX
did not register to vote on or about September 25, 2006; she did
not reside at the address shown on the voter registration
application; her date of birth is not that shown on the voter
registrations; and the signature on the voter registration was
not signed by XXXX.

All in vielation of Title 42, United States Code,
Section 1973gg-10, and Title 18, United States Code, Section 2.

A TRUE BILL

s/ Foreperson
FOREPERSON OF THE GRAND JURY

/s/ Linda Parker Marshall
Linda Parker Marshall #24954
Assistant United States Attorney

Dated: 11/1/06
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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION

UNITED STATES OF AMERICA,

Plaintiff, No.

COUNT ONE:

42 U.3.C. § 19731i(c) and
18 U.S.C. § 2

NMT: 5 years and $250, 000
Class D Felony

)

)

)

)

v. )
)

)

)

)

Defendant. ) NMT: 3 years Supervised Release

)

)

)

)

)

)

)

)

)

)

KWAIM A. STENSOCN,
[DOB: XX/XX/1987]

COUNT TWO:

42 U.8.C. § 1973gg-10 and

18 U.S.C. § 2

NMT: 5 years and $250,000

Class D Felony

NMT: 3 years Supervised Release

$100 Special Assessment on each
count.

INDICTMENT

THE GRAND JURY CHARGES THAT:
COUNT ONE
1. At all times material herein:
a. The Board of Election Commissioners for Kansas
City, Missouri, receives and processes voter registration
applications submitted for the purpose of registering new voters
or, if the voter is already registered, for updating the
registration information maintained by the Board.
b. Electicon registration in the State of Missouri is
unitary, that 1s, a registrant registers once to become
simultaneously eligible to vote for federal as well as non-

federal candidates.
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c. On November 7, 2006, an election will be held in
Missouri, including in Kansas City and Jackson County, for the
purpose of selecting and electing candidates for federal, state,
and local offices. Qualified voters eligible to vote under the
laws of the State of Missouri cast ballots for candidates of
their preference at these elections.

d. In the general election on November 7, 2006,
candidates for members of the United States Senate and House of
Representatives will be on the ballot in the State of Missouri.

e. ACORN is a not-for-profit organization, the mission
of which is to improve minority and low-income communities.

f. Project Vote is a not-for-profit organization that
works with ACORN to register voters for federal and local
elections.

g. ACORN and Project Vote recruit and assign workers
to visit low-income and minority neighborhoods in Kansas City,
Jackson County, Missouri, and elsewhere, to obtain voter
registrations. The workers are trained and instructed regarding
how to obtain voter registrations and the preparation of voter
registration applications, including that the actual voter must
sign the voter application and that a forged signature is a
violation of the law.

2. In or about July and August 2006, at Kansas City, in the
Western District of Missouri, the defendant KWAIM A. STENSON
worked as a voter registration recruiter for ACORN, obtaining

voter registrations.
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3. On or about July 31, 2006, at Kansas City, in the
Western District of Missouri, the defendant KWAIM A. STENSON
knowingly and willfully caused to be submitted to the Kansas City
Board of Election Commissioners a false voter registration
application, to wit, the said defendant caused to be submitted
Missouri Voter Registration Application No. 3077376 for XXXX,
which was false in that Damian Ross did not register to vote on
or about July 31, 2006, and the signature thereon was not that of
Damian Ross.

All in vieolation of Title 42, United States Code,

Section 19731 (c), and Title 18 United States Code, Section 2.
COUNT TWO

1. The Grand Jury incorporates paragraphs 1 and 2 of Count
One as if fully set forth herein.

2. The qualified voters in the November 7, 2006, election
have a right guaranteed by the Equal Protection Clause of the
Fourteenth Amendment to the United States Constitution to have
the aforesaid election officials count their votes and certify
elections based on the number of valid ballots cast in the said
election by qualified voters.

3. On or about July 31, 2006, at Kansas City, in the
Western District of Missouri, the defendant KWAIM A. STENSON
knowingly and willfully caused to be submitted to the Kansas City
Board of Election Commissioners a materially false voter
registration application, and thereby attempted to deprive or

defraud the residents of the State of Missouri of a fair and
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impartially conducted election process, to wit, the said
defendant caused to be submitted Missouri Voter Registration
Application No. 3077376 for XXXX, which was false in that Damian
Ross did not register to vote on or about July 31, 2006, and the
signature thereon was not that of Damian Ross.

All in violation of Title 42, United States Code,
Section 1973gg-10, and Title 18, United States Code, Section 2.

A TRUE BILL

S Foreperson

FOREPERSON OF THE GRAND JURY

/s/ Linda Parker Marshall
Linda Parker Marshall #24954
Assistant United States Attorney

Dated:_11/1/06
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Congress of the United States
Washington, BA 20515

July 31, 2008

Representative Barney Frank

Chairman, Financial Services Committee
2252 Rayburn House Office Building
Washington, DC 20515

Dear Chairman Frank:

We are writing to request that the Financial Services Committee hold immediate
hearings to investigate evidence that the ACORN Housing Corporation (AHC)
and its affiliate ACORN may be using public funds inappropriately. Each year,
AHC takes in millions of dollars from taxpayers. And each year, AHC sends
millions of dollars out to ACORN fraternal organizations that engage in political
activities.

On June 18, the Consumers Rights League published a whistleblower report
containing a collection of internal ACORN documents that suggest that there is
an ongoing practice of comingling of taxpayer funds with political projects.

In addition, ACORN is under investigation in numerous states and jurisdictions
for possible voter registration fraud and it was most recently revealed that
ACORN officials knowingly covered up the embezzlement of funds from Citizens
Consulting group, an ACORN affiliate that has received millious of dollars from
AHC.

These allegations of fraudulent activities and embezzlement are even more
troubling against the backdrop of evidence that public funds could have been
used to fund them.

We believe that Congress has a duty to ensure that any organization receiving
funds from the public trust must be held accountable for the manner in which
they use them. Therefore, we strongly encourage you to hold comprehensive
hearings to investigate these allegations and develop solutions to prevent any
future abuses from oceurring.

Sincerely,

PRINTED GN RECYCLED PAPER
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500 new volers might not exist
State activists might be charged over questionable registrations

Friday, August 11, 2006
ROBERT VITALE AND MARK NIQUETTE
THE COLUMBUS DISPATCH

Workers paid by a liberal group to register voters in Franklin County have turned in
more than 500 forms with nonexistent addresses and potentially fake signatuares,
elections officials said yesterday.

Board of Elections Director Matthew Damschroder said he has forwarded the cards to
county authorities for possible criminal charges.

Elections workers verifying new-voter forms discovered signatures with the same
handwriting, addresses that were for vacant lots and incorrect information for voters
who already were registered, Damschroder said. One card had the name of an East Side
man whao's dead.

All the questionable cards were turned in by workers for Ohioc ACORN, a group that’s
also paying people to gather signatures for a proposed November ballot initiative to raise
the state’s minimum wage.

Katy Gall, the group’s head organizer, said ACORN is cooperating with the
investigation and already has fired some of its paid circulators.

"We are interested in seeing people who are gaming the system prosecuted,” she said.

ACORN, the Association of Community Organizations for Reform Now, faced similar
problems in 2004 during a drive that added 189,000 new voters to Chio’s rolls.
Prosecutors were unable o trace the originators of some falsified forms, but one ACORN
worker was indicted by a Franklin County grand jury.

State law now requires people paid for registering voters to add their own names to
the forms. James Lee, a spokesman for Secretary of State J. Kenneth Blackwell, said the
new provisions make it easier to investigate problems.

Lee said Blackwell’s office also has had inquiries recently about potential voter-
registration fraud in Cuyahoga and Summniit counties.
In its six Ohio offices, ACORN has about 5o circulators who are paid between $8 and

%11 an hour, Gall said. The group has eight circulators in Columbus.

Gall complained that the state’s election-law changes make it harder for groups to
catch problems becanse civculators must submit forms directly to elections offices in
person or by mail.

In 2004, ACORN began running its own checks on voter forms before submitting
them 1o the Franklin County Board of Elections.

Lee, however, said internal checks are still possible.



284

1t’s a felony in Ohio to submit voter-registration forms with false information. The
penalty is up to 18 months in jail.

Damschroder said he doesn't think the fake forms were submitted by people
intending to cast fake ballots in November.

"I think it’s just somebody out there trying to make a fast buck,” he said.

ACORN is helping lead the coalition that collected more than 765,000 signatures to
put the minimum-wage issue on the Nov. 7 ballot, but Gall said the group has no
concerns about the signatures its circulators obtained.

Franklin County elections workers will verify those collected locally, Damschroder
said.

rvitale@dispatch.com?

mnigquetie@dispatch.com?
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EW & QUTLOOK

The Acorn Indictments
A union-backed outfit faces charges of election fraud.

Friday. November 3, 2006 12:01 a. m EST

So, less than a week before the midterm elections, four workers from Acorn, the liberal
activist group that has registered millions of voters, have been indicted by a federal grand
jury for submitting false voter registration forms to the Kansas City, Missouri, election
board. But hey, who needs voter ID laws?

We wish this were an aberration, but allegations of fraud have tainted Acorn voter drives
across the country. Acorn workers have been convicted in Wisconsin and Colorado, and
investigations are still under way in Ohio, Tennessee and Pennsylvania.

The good news for anyone who cares about voter integrity is that the Justice Department
finally seems poised to connect these dots instead of dismissing such revelations as the
work of a few yahoos. After the federal indictments were handed up in Kansas City this
week, the U.S. Attorney's office said in a statement that "This national investigation is
very much ongoing."

Let's hope so. Acom officials bill themselves as nonpartisan community organizers
merely interested in giving a voice to minorities and the poor. In reality, Acorn is a
union-backed, multimillion-dollar outfit that uses intimidation and other tactics to push
for higher minimum wage mandates and to trash Wal-Mart and other non-union
companies.

R

Operating in at least 38 states (as well as Canada and Mexico), Acorn pushes a highly
partisan agenda, and its organizers are best understood as shock troops for the AFL-CIO
and even the Democratic Party. As part of the Fannie Mae reform bill, House Democrats
pushed an "affordable housing trust fund" designed to use Fannie Mae and Freddie Mac
profits to subsidize Acorn, among other groups. A version of this trust fund actually
passed the Republican House and will surely be on the agenda again next year.

Acom and its affiliates have pulled some real stunts in recent years. In Ohio in 2004, a
worker for one affiliate was given crack cocaine in exchange for fraudulent registrations
that included underage voters, dead voters and pillars of the community named Mary
Poppins, Dick Tracy and Jive Turkey. During a Congressional hearing in Ohio in the
aftermath of the 2004 election, officials from several counties in the state explained
Acorn's practice of dumping thousands of registration forms in their lap on the
submission deadline, even though the forms had been collected months earlier.
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"You have to wonder what's the point of that, if not to overwhelm the system and get
phony registrations on the voter rolls," says Thor Hearme of the American Center for
Voting Rights, who also testified at the hearing. "These were Democratic officials saying
that they felt their election system in Ohio was under assault by these kinds of efforts to
game the system."

Given this history, it's not surprising that Acorn is so hostile to voter identification laws
and other efforts to ensure fairness and accuracy at the polls. In Missouri last month, the
state Supreme Court held that a photo ID requirement to vote was overly burdensome and
a violation of the state constitution. Acorn was behind the original suit challenging the
statute, and it has brought similar challenges in several other states, including Ohio.

A recent Pew Research Center survey found that blacks today are almost twice as likely
as they were in 2004 to say they have little or no confidence in the voting system. Such a
finding would seem like a powerful argument for voter ID laws, which consistently poll
well among people of all races and incomes and would increase confidence in the voting
process. Of course, voter ID laws would also cut down on fraud, which, judging from the
latest indictments, would put a real crimp in Acorn's style.
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Ehe New fjork Eimc;

July 9, 2008

Funds Misappropriated at 2 Nonprofit Groups

By STEPHANIE STROM

Two prominent national nonprofit groups are reeling from public disclosures that large sums
of money were misappropriated in unrelated incidents by an employee and a former employee.

The groups, Acorn, one of the country’s largest community organizing groups, and the Points
of Light Institute, which works to encourage civic activism and volnnteering, have dealt with
the problems in very different ways.

Acorn chose to treat the embezzlement of nearly $1 million eight years ago as an internal
matter and did not even notify its board. After Points of Light noticed financial irregularities in
early June, it took less than a month for management to alert federal prosecutors, although
group officials say they have no clear idea yet what the financial impact may be.

A whistle-blower forced Acorn to disclose the embezzlement, which involved the brother of the
organization’s founder, Wade Rathke.

The brother, Dale Rathke, embezzled nearly $1 million from Acorn and affiliated charitable
organizations in 1999 and 2000, Acorn officials said, but a small group of executives decided to
keep the information from almost all of the group’s board members and not to alert law
enforcement.

Dale Rathke remained on Acorn’s payroll until a month ago, when disclosure of his theft by
foundations and other donors forced the organization to dismiss him.

“We thought it best at the time to protect the organization, as well as to get the funds back into
the organization, to deal with it in-house,” said Maude Hurd, president of Acorn. “It was a
judgment call at the time, and looking back, people can agree or disagree with it, but we did
what we thought was right.”

The amount Dale Rathke embezzled, $948,607.50, was carried as a loan on the books of
Citizens Consulting Inc., which provides bookkeeping, accounting and other financijal
management services to Acorn and many of its affiliated entities.

hitp:/fwww.nytimes.com/2008/07/09/us/09embezzle.html?sg=acorn embezzlement&st=nyt... 7/14/2008
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Wade Rathke said the organization had signed a restitution agreement with his brother in
which his family agreed to repay the amount embezzled in exchange for confidentiality.

Wade Rathke stepped down as Acorn’s chief organizer on June 2, the same day his brother left,
but he remains chief organizer for Acorn Internatioual L.L.C.

He said the decision to keep the matter secret was not made to protect his brother but because
word of the embezzlement would have put a “weapon” into the hands of enemies of Acorn, a
liberal group that is a frequent target of conservatives who object to its often strident advocacy
on behalf of low- and moderate-income families and workers.

Wade Rathke said he learned of the problem when an employee of Citizens Consulting alerted
him abont suspicious credit card transactions. An internal investigation uncovered
inappropriate charges on the cards that led back to his brother.

“Clearly, this was an uncomfortable, conflicting and humiliating situation as far as my family
and I were concerned,” he said, “and so the real decisions on how to handle it had to be made
by others.”

The executive director of New York Acorn, Bertha Lewis, who has been named director of an
interim management committee set up to run the national group’s day-to-day operations, said
Dale Rathke was paid about $38,000 a year but that none of that money was used to pay back
Acorn.

Instead, she said, the Rathke family has paid Acorn $30,000 a year in restitution since 2001, or
a total of $210,000.

A donor has offered to give Acorn the rest of what the Rathkes owe, and an agreemient to that
effect should be finalized in coming days, Ms. Lewis said.

“Now that this is under our watch, we are putting financial auditors in place, legal counsel in
place, a strong management team in place to make sure this organization moves forward for
another 38 years,” she said. “I will not allow and the board will not allow something like this to
happen again.”

But the fact that most of the handful of people who did not disclose the fraud when they
learned of it eight years ago still work for Acorn or its affiliates concerns many of the group’s
financial supporters.

“We've told them that when the process is ended, we’ll have a look at it,” said Dave Beckwith,

http://www.nytimes.com/2008/07/09/us/09embezzle.htrnl‘?sq:acorn embezzlement&st=nyt... 7/14/2008
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executive director of the Needmor Fund, which has given money to some of Acorn’s charity
affiliates for at least 10 years and was contacted by the whistle-blower in May.

Representatives of some 30 foundations and large donors have been discussing the matter on
conference calls and may establish a committee to monitor Acorn’s overhaul of its management
and accountability systems.

Officials at Points of Light began looking into complaints about a store the organization
operated on eBay and by late June had discovered what its president and chief executive,
Michelle Nunn, called “abnormalities” in the business practices of an independent contractor
hired to run the store, which did a brisk business auctioning travel packages and items donated
to the organization.

The travel auctions were stopped immediately, Ms. Nunn said, and the store was shut down a
short time later. Points of Light also posted a statement on its Web site last weekend about the
problems and contacted the United States Attorney’s Office in Washington, as well as people
who had bought the travel packages.

Two people who have been involved in the internal investigation at Points of Light, who spoke
on the condition of anonymity because it is incomplete, said it appeared that Maria Herrmann,
a former Points of Light fund-raiser who was hired as an independent contractor to manage the
cBay store operation, may have been auctioning off bogus trip packages.

Ms. Herrmann did not respond to a message left at her home on Tuesday, and phone and e-
mail messages to the office were answered by automated responses from the service Points of
Light has hired to process reimbursement applications for the packages.

The organization is making good on trips scheduled through next Tuesday, Ms. Nunn said, and
hopes to repay consumers for the rest of the packages that were sold. She said Points of Light
began alerting donors last week about the problem, and some have agreed to help it repay
customers who bought the packages.

Ms. Nunn also said she did not know how much the group would lose. “Our hope is that this is
an isolated event, and that the actions of what we believe to be a single individual at this point
doesn’t jeopardize the work of millions of volunteers,” she said.

The problem surfaced when Points of Light began getting complaints from people who had not
received the vouchers and certificates they needed to redeem the travel packages.

http://www.nytimes‘com/2008/07/09/us/096mbezzle.html?sq:acorn embezzlement&st=nyt... 7/14/2008
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Anna Ware, a small business owner in Atlanta, said that in late June when she arrived at the
Seattle hotel included in a package she had bought from the Points of Light eBay store, the
hotel had not received the certificates for her stay. She sent Ms. Herrmann an e-mail message
and received an automated response from her Points of Light e-mail address. Two days later,
the certificates arrived by FedEx.

“I could be out several thousand dollars,” said Ms. Ware, who has bought trip packages as
bonuses for her employees as well as for gifts for friends and family. “I'm now calling them all
and letting them know those trips may not happen.”

Dozens of people posted similar comments on an eBay discussion board, which the site has
closed.

The legitimate trip packages were put together by Mitch-Stuart Inc., a company that bundles
airline seats and hotel rooms. It sells the packages on consignment to nonprofit organizations
like the Red Cross and Big Brothers Big Sisters, which resell them for a higher price, pocketing
the difference.

Ms. Nunn said that Mitch-Stuart was not involved in any way with the bogus packages and that
it was helping Points of Light make good on all trips sold for travel through next Tuesday.

Copyright 2008 The New York Times Company
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Context: Because of the hotly contested presidential election this year, and the narrow
margin by which Democrats hold both chambers of Congress, the issue of election integrity
will be front-and-center throughout 2008. Accusations of vote fraud continue to circulate, and
the question of whether the states can take proactive steps to protect the legitimacy of
elections for federal office is before the courts.

This brief features a running list of examples of vote fraud reported in the media and
highlights the legislative proposals introduced to increase—or arguably to decrease in some
cases—the integrity of elections nationwide. This list is not intended to be exhaustive.

Running List of Examples of Vote Fraud Reported in the Media:
This list will be updated as necessary throughout 2008.

»

On April 11, 2008, a St. Louis man admitted he applied for and used his dead mother’s
absentee ballot to vote in Missouri on Super Tuesday in February.
http//veww.columbiatribune. com/2008/Apr/200804 12 News008 . asp

On April 2, 2008, eight workers for ACORN, the Association of Community
Organizations for Reform Now, pleaded guilty to federal election fraud for submitting
registration cards for the 2006 election using false addresses, made-up names, and
forged signatures. hitp://www freerepublic.com/focus/f-news/1995724/posts

On March 13, 2008, Philadelphia election officials accused ACORN, the Association
of Community Organizations for Reform Now, of submitting voter-registration
paperwork without sufficient data, with discrepancies, or for people already registered.
Election commissioners are asking the District Attorney’s Office to investigate
ACORN’s registration efforts prior to the Pennsylvania presidential primary next
month.

hitp./fwww . philly com/dailynews/ocal/20080313 City_reminds_Philadelphia_of Ma
rch 24 voter-registration_deadline. html

On March 4, 2008, the Hillary Clinton campaign accused the Barack Obama campaign
of voting irregularities in Texas, including prematurely removing convention packets
from polling places, locking Clinton supporters out of caucus sites, and filling out
precinct convention sign-in sheets during the day and submitting them as completed
vote totals at caucus.

http //corner nationalreview com/pest/?g=MWMyYWMO Y] AOMGY4YZzMzNESM21
SMIhMDRIMITIOTO=

On February 26, 2008, a detailed report on election irregularities in Milwaukee for the
2004 general election was released. Among the irregularities cited are:

= 4,600 more votes cast and counted than voters recorded as having cast ballots,;
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= 18 felons sworn in as deputy registrars for the 2004 election, eight of whom listed
ACORN as their sponsoring organization;

= 1,305 votes by “on-site” registrants who provided registration forms lacking
sufficient information to be entered into a permanent database, including 48 voters
who provided no name and 854 voters who provided no address;

= Numerous instances of ballots cast by ineligible “not in city” registrants;

= Atleast 16 cases of campaign workers from out-of-state who voted while
employed by a group or campaign attempting to influence the election;

= Four deceased persons recorded as having voted; and

= At least three instances of votes cast by ineligible felons.

http://media2. 620wtmj.com/breakinenews/ElectionResults 2004 VoterFraudlnvestiga

ticn MPD-SIU-A2474926.pdf

» ACORN is at the center of a voter fraud scandal in Washington state. One county
plans to purge 230 ACORN-provided names from voter rolls in early February 2008
as the county completes an investigation of what one news outlet calls “the worst
voter-registration fraud in Washington history.”
http://www thenewstribune .com/news/local/story/272772 html

» Various lawsuits were filed in Nevada by the Hillary Clinton and Barack Obama
presidential campaigns—or their surrogates, each alleging voter suppression (such as
pre-filled-out ballots, false information provided to voters, etc.) by the other side.
http://thebill com/leading-the-news/clinton-wins-nevada-caucuses-steeped-i
accusations-uncertainty-2008-01-19 html

A woman cited by opponents of the Indiana photo ID law (discussed below) as an
example of how the law hurts older people was just discovered to be registered to vote
in two states (Florida and Indiana). She used her Florida driver’s licease to try to vote
in Indiana in 2006.

http./www kpcnews. com/articles/2008/01/0%/news/today/evening star/doc47844 1123
13a54207408] 9.txt

A

» Ward officials in Chicago were recently accused of manipulating absentee ballots.
http://www.suntimes.com/news/metro/766772,CST-NWS-vote30.article

> A federal judge recently sentenced a Kentucky man for buying votes in a primary
election in 2006. http://www.wave3.com/Global/story.asp? $=75919008&nav=0RZF

Legislative Proposals: The legislative proposals that have been introduced in the 1 10"
Congress to address election integrity can be grouped into two main subgroups: 1) ballot
integrity and 2) voter verification. Examples of both are below.

Ballot Integri

Rep. Rush Holt (D-NJ) introduced the Yoter Confidence and Increased Accessibility Act
(H.R. 811), which would make a number of changes to federal election law, specifically
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regarding the audit capacity of voting systems. The bill would require, by November 2008,
that each voting system used in a federal election meet certain requirements, require that
paper receipts be produced for each vote cast, set certain requirements for manual recounts,
and prohibit modern technology from being used for any voting system in a federal election.
The bill, as reported from committee, was scheduled for House floor consideration in
September 2007, and information about the bill remains posted on the Rules Committee’s
website to this day, but the bill was pulled after it was the subject of intense opposition from
state and local election officials.

Rep. Susan Davis (D-CA) introduced the Universal Right to Vote by Mail Act (H.R. 281),
which would prohibit a state from imposing additional conditions or requirements on the
eligibility of an individual to cast a vote in federal elections by mail, except to the extent that
it imposes a deadline for requesting the ballot and returning it to the appropriate state or local
election official. The bill has not been acted on by committee.

which would implement a variety of federal mandates on election systems, including making
it easier to cast provisional ballots, making it harder to purge voter rolls, and making it easier
for ex-felons to vote. The bill has not been acted on by committee.

Rep. Steve King (R-IA) introduced the Know Your Vote Counts Act (HR. 3500), which
would require that election systems used in federal elections provide a paper receipt of each
vote (which could not be removed from the polling place) and the opportunity for each voter
to verify his or her vote (and the chance to make changes) before the vote becomes final. The
bill has not been acted on by committee.

Rep. Rush Holt (D-NJ) introduced the Provisional Ballot Fairness in Counting Act (HR.
4145), which would prohibit any election recount until all provisional votes (votes cast when
the voter is not registered or otherwise is not immediately qualified to vote, pending further
investigation) have been counted. The chief state election official, in determining whether to
count a provisional vote, would have to review, not only official registered voter lists, but also
any information an individual voter submitted during the registration process. Provisional
ballots in a federal election would have to be treated as a voter registration application, if the
vote is rejected on the ground that the individual is not registered to vote in the election. The
bill has not been acted on by committee.

Rep. Rush Holt (D-NJ), in response to the bipartisan controversy that erupted over his bill,
H.R. 811, which almost came to the House floor, introduced the Emergency Assistance for
Secure Elections Act (H.R. 5036), which require the Election Assistance Commission (EAC)
to reimburse states for the costs of converting to voting systems that produce paper ballots,
reimburse any jurisdiction for the costs of conducting manual audits or hand recounts of the
November 2008 federal election, and direct the National Institute of Standards and
Technology (NIST) to study systems for verifying paper ballots. On April 15, 2008, the bill
was brought to the House floor and fziled by a vote of 239-178 (two-thirds required for
passage under suspension of the rules).
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Rep. Keith Ellison (D-MN) introduced the Make Provisional Ballots Count Act (HR. 5628),
which would allow same-day voter re-registration at polling places on the date of election for
individuals otherwise permitted to cast provisional ballots and require the counting of
provisional ballots cast by individuals determined to be registered to vote in the state or the
congressional district. The bill has not been acted on by committee.

Rep. Zoe Lofgren (D-CA) introduced legislation (ELR. 5803 ) directing the Election
Assistance Commission to establish a grant program for states and localities to implement a
program to make backup paper ballots available in the case of the failure of a voting system or
voting equipment in the November 2008 federal election or some other emergency situation.

The bill has not been acted on by committee.
Voter Verification

Rep. John Doolittle (R-CA) introduced the Federal Election Integrity Act (HR. 481), which
would prohibit an election official from providing a federal election ballot to an individual
who desires to vote in person unless the individual presents to the official: a government-
issued, current, and valid photo identification; or (beginning in 2010) a government-issued,
current, and valid photo ID for which the individual was required to provide proof of U.S.
citizenship as a condition for issuance of the ID. An individual who does not present such an
ID would be permitted to cast a provisional ballot, but such individual would have to present
the required ID within 48 hours after casting the provisional ballot to have that vote verified.
The bill has not been acted on by committee.

Rep. Tom Feeney (R-FL) introduced the Verifying the Qutcome of Tomorrow's Elections Act
(H.R. 879), which would prohibit an election official from providing a ballot for a federal
election to an individual who desires to vote in person or by mail, unless the individual
presents to the official a current, valid, state-issued photo identification based on proof of U.S.
citizenship. The bill has not been acted on by committee.

Rep. Keith Ellison (D-MN) introduced the Voter Access Protection Act (H.R. 4026), which
would prohibit election officials from requiring an individual to provide a photo identification
as a condition for voting in a federal election. The bill has not been acted on by committee.

Rep. Ginny Brown-Waite (R-FL) introduced the Nougitizen Voting Prevention Act (H.R.
5695), which would require applications for voter registration with respect to federal office to
include a statement regarding the deportability of aliens making false claims of U.S.
citizenship and require the posting at polling places of notices that it is a violation of federal
law for an individual who is nota U.S. citizen to cast a ballot in an election for federal office.
The bill has not been acted on by committee.

Additionally, on January 9, 2008, the U.S. Supreme Court heard arguments in Crawford v.
Marion County Ilection Board and Indiana Democratic Party v. Rokita. The controversy
surrounds Indiana’s requirement that voters show photo identification when they cast their
baliot. As Robert Bluey of the Heritage Foundation notes, proponents of the Indiana law
argue that, at a time when Americans are asked to show photo ID for routine things like
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buying alcchol or getting on an airplane, it does not seem unreasonable to require the same for
voting in federal elections. Bluey also notes that there is also considerable public support for
voter ID requirements; Rasmussen puts the number at 77 percent approval naticnally.

Opponents of photo ID laws, including the Democrat Party and the American Civil Liberties
Union (ACLU), assert that requiring photo 1D at polling places disenfranchises low-income
citizens, minorities, and seniors, who are less likely to have photo IDs. However, a statistical
analysis completed by The Heritage Foundation in September 2007, found that voter TD laws
do not depress voter turnout.

About 35 congressional Republicans filed a friend-of-the-court brief stating that, when they
helped enact the Help America Vote Act, they fully intended to give states the freedom to set
their own rules regarding voter verification. Indiana took advantage in 2005 and approved its
photo ID requirement that is being challenged now.

On April 28, 2008, the U.S. Supreme Court upheid a lower-court ruling on the Crawford v.
Marion County Llection Board case (Indiana’s photo ID requirement) that the burden the
photo ID requirement places on voters is offset by the benefit to voters at large and to
electoral integrity of reducing the risk of vote fraud. Thus, the Supreme Court upheld the
constitutionality of Indiana’s photo ID law.
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DNE HLNDRED BGHTHEONGHESS
Congress of the Winited Stares
Fyouse of Wepreaentations
COMMITTEE DN THE JUDICIARY

228 PAVEURH Mo e OF

The Honorable J. Kenneth Blackwell
Ohio Secretary of State

180 East Broad Street, 16th Floor
Columbus, OH 43215

Dear Secretary Blackwell:

We write to request your assistance with our ongoing investigation of election
irregularities in the 2004 Presidential election. As you may be aware, the Government
Accountability Office has agreed to undertake a systematic and comprehensive review of
election irregularities throughout the nation. As a separate matter, we have requested that the
House Judiciary Committee Democratic staff undertake a thorough review of each and every
specific allegation of election irregularities received by our offices.

Collectively, we are concerned that these complaints constitute a troubled portrait of a
one-two punch that may well have altered and suppressed votes, particularly minority and
Democratic votes. First, it appears there were substantial irregularities in vote tallies. It is
unclear whether these apparent errors were the result of machine malfunctions or fraud.

Second, it appears that a series of actions of government and non-government officials
may have worked, to frustrate minority voters, Consistent and widespread reports indicate a lack
of voting machines in urban, minority and Democratic areas, and a surplus of such machines in
Republican, white and rural areas. As a result, minority voters were discouraged from voting by
lines that were in excess of eight hours long. Many of these voters were also apparently victims
of a campaign of deception, where flyers and calls would direct them to the wrong polling place.
Once at that polling place, after waiting for hours in line, many of these voters were provided
provisional ballots after learning they were at the wrong location. These ballots were not
counted in many jurisdictions because of a directive issued by some election officials, such as
yourself.

We are sure you agree with us that regardless of the outcome of the election, it is
imperative that we examine any and all factors that may have led to voting irregularities and any
failure of votes to be properly counted. Toward that end, we ask you to respond to the following
allegations:
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1. Counting Irregularities

A. Warren County Lockdown - On election night, Warren County locked down its
administration building and barred reporters from observing the counting." When that decision
was questioned, County officials claimed they were responding to a terrorist threat that ranked a
“10" on a scale of 1 to 10, and that this information was received from an FBI agent.” Despite
repeated requests, County officials have declined to name that agent, however, and the FBI has
stated that they had no information about a terror threat in Warren County.’ Your office has
stated that it does not know of any other county that took these drastic measures.*

In addition to these contradictions, Warren County officials have given conflicting
accounts of when the decision was made to lock down the building.” While the County
Commissioner has stated that the decision to lockdown the building was made during an October
28 closed-door meeting, emailed memos — dated October 25 and 26 — indjcate that preparations
for the lockdown were already underway.®

This lockdown must be viewed in the context of the aberrational results in Warren
County. In the 2000 Presidential election, the Democratic Presidential candidate, Al Gore,
stopped running television commercials and pulled resources out of Ohio weeks before the
election. He won 28% of the vote in Warren County.” In 2004, the Democratic Presidential
candidate, John Kerry, fiercely contested Ohio and independent groups put considerable
resources into getting out the Democratic vote. Moreover, unlike in 2000, independent candidate

'Erica Solvig,, Warren County Still Counting, CINCINNATI ENQUIRER, Nov. 3, 2004,

*Erica Solvig, Warren Co. Defends Lockdown Decision, CINCINNATI ENQUIRER, Nov. 10,
2004.

*ld.
‘d.

*Erica Solvig,, No changes in final Warren Co. vote count, Emails released Monday show
lockdown pre-planned, CINCINNATI ENQUIRER, Nov. 16, 2004.

old.
'Ohio. Segretary of State 2000 Presidential Vote Results,

WWW.508. state. ol Us/s0s/ Tesuits 2000/ gevpresditn.  Gore received 19,142 vates out ofa total of
69,078 cast (27.71%).
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Ralph Nader was not on the Ohio ballot in 2004. Yet, the tallies reflect John Kerry receiving
exactly the same percentage in Warren County as Gore received, 28%.%

We hope you agree that transparent election procedures are vital to public confidence in
electoral results. Moreover, such aberrant procedures only create suspicion and doubt that the
counting of votes was manipulated. As part of your decision to certify the election, we hope you
have investigated these concerns and found them without merit. To assist us in reaching a
similar conclusion, we ask the following:

1. Have you, in fact, conducted an investigation of the lockdown? What procedures have
you or would you recommend be put into place to avoid a recurrence of this situation?

2. Have you ascertained whether County officials were advised of terrorist activity by an
FBI agent and, if so, the identity of that agent?

3. If County officials were not advised of terrorist activity by an FBI agent, have you
inquired as to why they misrepresented this fact? If the lockdown was not as a response
to a terrorist threat, why did it take place? Did any manipulation of vote tallies occur?

B. Perry County Eleetion Coenting Diserepancies — The House Judiciary Committee
Democratic staff has received information indicating discrepancies in vote tabulations in Perry
County. For example, the sign-in book for the Reading S precinct indicates that approximately
360 voters cast ballots in that precinct.” In the same precinct, the sign-in book indicates that
there were 33 absentee votes cast.'® In sum, this would appear to mean that fewer than 400 total
votes were cast in that precinct. Yet, the precinct’s official tallies indicate that 489 votes were
cast.'" In addition, some voters® names have two ballot stub numbers listed next to their entries
creating the appearance that voters were allowed to cast more than one ballot."”

$Ohio Secretary of State 2004 Presidential Vote Results,

www sos.state.oh.us/sos/results/2004/gen/pres.htm. Kerry received 25,399 votes out of 92,251
cast {27.53%).

°Sign-In Book, Reading S Precinct, Perry County Board of Elections, 11/02/04 General
Election, copy on file with House Judiciary Committee Democratic Staff.

7

"'Copy of Signed Printout of Initial Perry County Voting Tallies, on file with House
Judiciary Committee Democratic Staff.

Supra note 9.
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In another precinct, W Lexington G AB, 350 voters are registered according to the
County’s initial tallies.”® Yet, 434 voters cast ballots.'* As the tallies indicate, this would be an
impossible 124% voter turnout.”” The breakdown on election night was initially reported to be
174 votes for Bush, and 246 votes for Kerry.'® We are advised that the Perry County Board of
Elections has since issued a correction claiming that, due to a computer error, some votes were
counted twice."” We are advised that the new tallies state that only 224 people voted, and the
tally is 90 votes for Bush and 127 votes for Kerry.”® This would make it appear that virtually
every ballot was counted twice, which seems improbable.

In Monroe Township, Precinct AAV, we are advised that 266 voters signed in to vote on
election day,' yet the Perry County Board of Elections is reporting that 393 votes were cast in
that precinct,? a difference of 133 votes.

4, Why does it appear that there are more votes than voters in the Reading S precinct of
Perry County?

5. What is the explanation for the fluctuating results in the W Lexington AB precinct?

6. Why does it appear that there are more votes than voters in the Monroe Township
precinct AAV?

C._Perry County Registration Peculiarities

Bid.

“Supra note 11.

lSId

lSId

17Staff Interview with Election Volunteer, Dec. 1, 2004.
*1d.

“l1d.

Supra note 11.
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In Perry County, there appears to be an extraordinarily high level voter registration, 91%;
yet a substantial number of these voters have never voted and have no signature on file.?' Of the
voters that are registered in Perry County an extraordinarily large number of voters are listed as
having registered in 1977, a year in which there were no federal elections.”? Of these an
exceptional number are listed as having registered on the exact same day: in total, 3,100 voters
apparently registered in Perry County on November 8, 1977.2

7. Please explain why there is such a high percentage of voters in this County who have
never voted and do not have signatures on file. Also, please help us understand why such
a high number of voters in this County are shown as having registered on the same day in
1977.

D. Unususl Resnlts in Bufler Coanty

In Butler County, a Democratic Candidate for State Supreme Court, C. Ellen Connally
received 59,532 votes.”* In contrast, the Kerry-Edwards ticket received only 54,185 votes, 5,000
less than the State Supreme Court candidate.”” Additionally, the victorious Republican candidate
for State Supreme Court received approximately 40,000 less votes than the Bush-Cheney ticket.?
Further, Connally received 10,000 or more votes in excess of Kerry’s total number of votes in
five counties, and 5,000 more votes in excess of Kerry’s total in ten others.”

25,

“Spreadsheet of Ohio Secretary of State Voter Registration Database, on file with the
House Judiciary Committee Democratic Staff.

“1d.
Election Results, Cincinnati Enquirer, Nov. 4, 2004.
Bld.
*Id.

“Unofficial Results, Ohio Secretary of State website, Nov.30, 2004, There are a number
of peculiar results that appear to run counter to the established principle that downballot party
candidates receive far less votes than the presidential candidate of the same party. These results
also are counter to the statewide trend in Ohio, where Kerry received 48.5% of the vote to 46.6%
for Connally. In Adams County, John Kerry barely received more votes than Connally, 4189 to
4010. In Auglaize County, Connolly received more votes than Kerry, 7312 to 5729. Similar
rasuiis were fallied in Brown County, with Keiry rectiiving 7058 votes to Cloriially s 7407,
Clermont County, Connally received 29,464 to Kerry’s 25,318; in Darke County, Connally
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1t must also be noted that Republican judicial candidates were reportedly “awash in
cash,” with more than $1.4 million and were also supported by independent expenditures by the
Ohio Chamber of Commerce.”®

While you may have found an explanation for these bizarre results, it appears to be wildly
implausible that 5,000 voters waited in line to cast a vote for an underfunded Democratic
Supreme Court candidate and then declined to cast a vote for the most well-funded Democratic
Presidential campaign in history. We would appreciate an answer to the following:

8. Have you examined how an underfunded Democratic State Supreme Court candidate
could receive so many more votes in Butler County than the Kerry-Edwards ticket? If so,
could you provide us with the results of your examination? Is there any precedent in
Ohio for a downballot candidate receiving on a percentage or absolute basis so many
more votes than the Presidential candidate of the same party in this or any other
presidential election? Please let us know if any other County in Ohio registered such a
disparity on a percentage or absolute basis.

E. Unustisl Hesulis in Cuyahoga Count

Precincts in Cleveland have reported an incredibly high number of votes for third party
candidates who have historically received only a handful of votes from these urban areas.” For
example, precinct 4F in the 4" Ward cast 290 votes for Kerry, 21 for Bush, and 215 for
Constitution Party candidate Michael Peroutka.*® In 2000, the same precinct cast less than 8
votes for all third party candidates combined.”

received 8817 to Kerry’s 6683; in Highland County, Connally received 6119 to Kerry’s 6012; in
Mercer County, Connally received 6607 to Kerry’s 4924; in Miami County, Connally received
17,206 to Kerry’s 17,039; in Putnam County, Connally received 4,785 votes to Kerry’s 4,348.

**T.C. Brown, Republicans sweep in state high court, CLEVELAND PLAIN DEALER, Nov.
3, 2004.

*Juan Gonzalez, Ohio Tally Fit for Ukraine, NEW YORK DAILY NEWS, Nov. 30, 2004.
mld.
Blld.
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This pattern is found in at least 10 precincts through throughout Cleveland in 2004,
awarding hundreds of unlikely votes to the third party candidate.’? Notably, these precincts share
more than a strong Democratic history: the use of a punch card ballot. In light of these highly
unlikely results, we would like to know the following:

9. Have you investigated whether the punch card system used in Cuyahoga County led to
voters accidentally voting for third party candidates instead of the Democratic candidate
they intended? If so, what were the results? Has a third party candidate ever received
such a high percentage of votes in these precincts.

10. Have you found similar problems in other counties? Have you found similar
problems with other voting methods?

F. Spoiled Ballots

According to post election canvassing, many ballots were cast without any valid selection
for president. For example, two precincts in Montgomery County had an undervote rate of over
25% each — accounting for nearly 6,000 voters who stood in line to vote, but purportedly
declined to vote for president.* This is in stark contrast to the 2% of undervoting county-wide.**
Disturbingly, predominantly Democratic precincts had 75% more undervotes than those that
were predominantly Republican.* It is inconceivable to us that such a large number of people
supposedly did not have a preference for president in such a controversial and highly contested
election.

Considering that an estimated 93,000 ballots were spoiled across Ohio,* we would like to
know the fotlowing:

11. How many of those spoiled ballots were of the punch card or optical scan format and
could therefore be examined in a recount?

32111'.

¥Ken McCall and Jim Bebbington, Two precincts had high undercounts, analysis shows,
DAYTON DAILY NEWS, Nov. 18, 2004.

Mld.
351d.

**Scott Hiaasen, Like clinging chads, Kerry faithful hang on, THE PLAIN DEALER,
Wovi 6, 2083,
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12. Of those votes that have a paper trail, how many votes for president were
undercounted, or showed no preference for president? How many were overcounted, or
selected more than one candidate for president? How many other ballots had an
indeterminate preference?

13. Of the total 93,000 spoiled ballots, how many were from predominantly Democratic
precincts? How many were from minority-majority precincts?

14. Are you taking steps to ensure that there will be a paper trail for all votes before the
2006 elections so that spoiled ballots can be individually re-examined?

G..Franklin Connty Qvervote — On election day, a computerized voting machine in
ward 1B in‘the Gahamia precinet of Franklin County recorded a total of 4,258 votes for President
Bush and 260 votes for Democratic challenger, John Kerry.”” However, there are only 800
registered voters in that Gahanna precinct, and only 638 people cast votes at the New Life
Church polling site.”® Tt was since discovered that a computer glitch resulted in the recording of
3,893 extra votes for President George W. Bush.”

Fortunately, this glitch was caught and the numbers were adjusted to show President
Bush’s true vote count at 365 votes to Senator Kerry’s 260 votes.* However, many questions
remain ag to whether this kind of malfunction happened in other areas of Ohio. To help us
clarify this issue, we request that you answer the following:

15. How was it discovered that this computer glitch occurred?

16. What procedures were employed to alert other counties upon the discovery of the
malfunction?

17. Can you be absolutely certain that this particular malfunction did not occur in other
counties in Ohio during the 2004 Presidential election? How?

18. What is being done to ensure that this type of malfunction does not happen again in
the future?

¥Jim Woods, In one precinct, Bush’s tally was supersized by a computer glitch, THE
COLUMBUS DISPATCH, Nov. 5, 2004.

2
¥Id.

®Glitch gave Bush extra votes in Ohio, THE ASSOCIATED PRESS, Nov. 5, 2004.
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H. Miami County Vote Diserepaney — In Miami County, with 100% of the precincts
reporting on Wednesday, November 3, 2004, President Bush had received 20,807 votes, or
65.80% of the vote, and Senator Kerry had received 10,724 votes, or 33.92% of the vote.”!
Miami reported 31,620 voters. Inexplicably, nearly 19,000 new ballots were added after all
precincts reported, boosting President Bush’s vote count to 33,039, or 65.77%, while Senator
Kerry’s }lzote percentage stayed exactly the same to three one-hundredths of a percentage point at
33.92%.

Roger Keamney of Rhombus Technologies, Ltd., the reporting company responsible for
vote results of Miami County, has stated that the problem was not with his reporting and that the
additional 19,000 votes came before 100% of the precincts were in.® However, this does not
explain how the vote count could change for President Bush, but not for Senator Kerry, after
19,000 new votes were added to the roster. To help us better understand this anomaly, we
request that you answer the following:

19. What is your explanation as to the statistical anomaly that showed virtually identical
ratios after the final 20-40% of the vote came in? In your judgment, how could the vote
count in this County have changed for President Bush, but not for Senator Kerry, after
19,000 new votes were added to the roster?

20. Are you aware of any pending investigations into this matter?

1. Mahoning County Machine Problems - In Mahoning County, numerous voters
reported that when they attempted to vote for John Kerry, the vote showed up as a vote for

George Bush. This was reported by numerous voters and continued despite numerous attempts
to correct their vote.”!

21. Please let us know if you hiave condueted any investigation orinquiry of mackine
voting problems in the state, including the above described problems in Mahoning
County, and the results of this investigation or inquiry.

“IBob Fitrakis, None dare call it voter suppression and fraud, THE FREE PRESS, Nov. 7,
2004.

“Ohie Seeretary of State 2004 Presidential Vote Results,
Www.508.state. oh.us/sos/resuits/{ {-02-04. htm.

Bob Fitrakis, 4nd so the sorting and discarding of Kerry votes begins, THE FREE PRESS,
Nov. 10, 2004.

*Bob Fitrakis and Harvey Wasserman, New Jhio Voter Transcripts Feed Fioodtide of
Doubt about Republican Election Manipulation, THE FREE PRESS, Nov. 25, 2004.
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I1. Procedural Irregularities

A. Machine Shortages

Throughout predominately Democratic areas in Ohio on election day, there were reports
of long lines caused by inadequate numbers of voting machines. Evidence introduced in public
hearings indicates that 68 machines in Franklin County were never deployed for voters, despite
long lines for voters at that county,* with some voters waiting from two to seven hours to cast
their vote.* The Franklin County Board of Elections reported that 68 voting machines were
never placed on election day, and Franklin County BOE Director Matt Damschroder admitted on
November 19, 2004 that 77 machines malfunctioned on Election Day."’ It has come to our
attention that a county purchasing official who was on the line with Ward Moving and Storage
Company, documented only 2,741 voting machines delivered through the November 2 election
day.® However, Franklin County’s records reveal that they had 2,866 “machines available” on
election day.” This would mean that amid the two to seven hour waits in the inner city of
Columbus, at least 125 machines remained unused on Election Day.

Franklin County’s machine allocation report clearly states the number of machines that
were placed “By Close of Polls.”®® However, questions remain as to where these machines were
placed and who had access to them throughout the day. Therefore, what matters is not how
many voting machines were operating at the end of the day, but rather how many were there to
service the people during the moming and noon rush hours.

“*Bob Fitrakis, Document reveals Columbus, Ohio voters waited hours as election
officials held back machines, THE FREE PRESS, Nov. 16, 2004,

“Bob Fitrakis, Is there inner-city election suppression in Franklin County, Ohio? THE
FREE PRESS, Nov. 2, 2004.

“’Bob Fitrakis, How the Ohio Election Was Rigged for Bush, THE FREE PRESS, Nov. 22,
2004.

“Id.

“Franklin County. Board of Elections 2004 Election Abstract,
www.co.frankiin.oh.us/boe/content/electionA bstract. htm

1.
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An analysis revealed a pattern of providing fewer machines to the Democratic city of
Columbus, and more machines to the primarily Republican suburbs.”' At seven out of eight
polling places, observers counted only three voting machines per location.” According to the
presiding judge at one polling site located at the Columbus Model Neighborhood facility at 1393
E. Broad St., there had been five machines during the 2004 primary.” Moreover, at Douglas
Elementary School, there had been four machines during the spring primary.* In one Ohio
voting precinct serving students from Kenyon College, some voters were required to wait more
than eight hours to vote. * There were reportedly only two voting machines ai that precinct. The
House Judiciary Committee staff has received first hand information confirming these reports.*

Additionally, it appears that in a number of locations, polling places were moved from
large locations, such as gyms, where voters could comfortably wait inside to vote to smaller
locations where voters were required to wait in the rain.”’ We would appreciate answers to the
following:

22, How much funding did Ohio receive from the federal government for voting
machines?

23. What criteria were used to distribute those new machines?
24. Were counties given estimates or assurances as to how many new voting machines

they would receive? How does this number compare to how many machines were
actually received?

51 1 d
1d.
S31d,
*rd,

#Don Lothian, CNN.com, “All Eves on Ohio,” Nov: 3,.2004, , :
Www.cnn.com/2004/ALLEPOLITICS/BLUG! 1 1/02/ELECTION.BLOG/AINDEX HiM.

*Emails on file with House Judiciary Committee staff. A sampling include information
about four hour waits at Precincts 35B and C in Columbus; seven hours waits for one voting
machine per thousand voters, where the adjacent precinct had one station for 184 voters (this
pattern was replicated in predominately African-American areas and areas with colleges); lines of
four to five hours were “the order of the day in African American neighborhoods.”

57[d.
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25. What procedures were in place to ensure that the voting machines were properly
allocated throughout Franklin and other counties? What changes would you recommend
be made to insure there is a more equitable aflocation of machines in the future?

B. Invalidated Provisionil Ballots

As you know, just weeks before the 2004 Presidential election, you issued a directive to
county election officials saying they are allowed to count provisional ballots only from voters
who go to the correct precinct for their home address.”™ At the same time, it has been reported
that fraudulent flyers were being circulated on official-looking letterhead telling voters the wrong
place to vote,” phone calls were placed incorrectly informing voters that their polling place had
changed,* “door-hangers” telling African-American voters to go to the wrong precinct,”’ and
election workers sent voters to the wrong precinct.”? In other areas, precinct workers refused to
give any voter a provisional ballot.” And in at least one precinct, election judges told voters that
they may validly cast their ballot in any precinct, leading to any number of disqualified
provisional ballots.”

In Hamilton County, officials have carried this problematic and controversial directive to
a ludicrous extreme: they are refusing to count provisional ballots cast at the correct polling place
if they were cast at the wrong table in that polling place.® It seems that some polling places

Mark Niquette, Ohio won 't count ballots cast at incorrect precincts, COLUMBUS
DISPATCH, Sept. 25, 2004.

®Grant Segall, Voters Told to Ignore Hoax, THE PLAIN DEALER, Oct. 29, 2004,

“David Finkel, Now They're Registered, Now They're Not, WASHINGTON POST, Oct. 31,
2004.

®'Email from Cincinnati-area election volunteer, on file with the House Judiciary
Committee Democratic Staff.

“?Connie Mabin, Buzzing Bees, Long Lines Among Hurdles at Ohio Polls, THE
ASSOCIATED PRESS, Nov. 2, 2004.

%Email from Cleveland-area election volunteer, on file with the House Judiciary
Committee Democratic Staff.

*Jon Craig, Election day Afiermath, THE COLUMBUS DISPATCH, Nov. 25, 2004.

Tony Cook,Final ballots offer no changes, CINCINNATI POST, Nov. 27, 2004.
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contained multiple precincts which were located at different tables.” Now, 400 such voters in
Hamnilton county alone will be disenfranchised as a result of your directive.

26. Have you directed Hamilton County and all other counties not to disqualify
provisional ballots cast at the correct polling place simply because they were cast at the
wrong precinct table?

27. While many election workers received your directive that voters may cast ballots only
in their own precincts, some did not. How did you inform your workers, and the public,
that their vote would not be counted if cast in the wrong precinct? How many votes were
lost due to election workers telling voters they may vote at any precinct, in direct
violation of your ruling?

28. Your directive was exploited by those who intentionally misled voters about their
correct polling place, and multiplied the number of provisional ballots found invalid.
‘What steps have you or other officials in Ohio taken to investigate these criminal acts?
Has anyone been referred for prosecution? If so, what is the status of their cases?

29. How many provisional ballots were filed in the presidential election in Ohio? How
many were ultimately found to be valid and counted? What were the various reasons that
these ballots were not counted, and how many ballots fall into each of these categories?
Please break down the foregoing by County if possible.

C. Direetive to Reject Yoter Registration Forms Not Printed on White, Uncouted
Papei of Not Less Than 80 1b Text Weight

On September 7, you issued a directive to county boards of elections commanding such
boards to reject voter registration forms not “printed on white, uncoated paper of not less than 80
1b. text weight.”*” Instead, the county boards were to follow a confusing procedure where the
voter registration form would be treated as an application for a form and a new blank form would
be sent to the voter.®® While you reversed this directive, you did not do so until September 28.%
In the interim, a number of counties followed this directive and rejected otherwise valid voter

6§1d.

“’Ohio Secretary of State Press release. “Blackwell Issues. Voter Registration Directive,”

Sept. 9, 2004, hup://www.sos.state.oh.us/sos/news/release/09-09-04. hirn.
“Id.

“Catheritie Candisky, Blackwell ends paper chase, Some could be unable to vote because
of flap over registration forms, COLUMBUS DISPTACH, Sept. 29, 2004.
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registration forms.” There appears to be some further confusion about the revision of this order
which resulted in some counties being advised of the change by the news media.”

30. How did you notify county boards of elections of your initial September 7 directive?

31. How did you notify county boards of elections of your September 28 decision to
revise that directive?

32. Have you conducted an investigation to determine how many registration forms were
rejected as a result of your September 7 directive? If so, how many?

33. Have you conducted an investigation to determine how many voters who had their
otherwise valid forms rejected as a result of your September 7 directive subsequently
failed to re-register? If so, how many?

34. Have you conducted an investigation to determine how many of those voters showed
up who had their otherwise valid forms rejected to vote on election day and were tumed
away? If so, how many?

We await your prompt reply. To the extent any questions relate to information not
available to you, please pass on such questions to the appropriate election board or other official.
Please respond to 2142 Raybum House Office Building, Washington, DC 20515 by December
10. If you need more time to investigate and respond to some of these inquiries, we would
welcome a partial response by that date and a complete response within a reasonable period of
time thereafter. If you have any questions about this inquiry, please contact Perry Apelbaum or
Ted Kalo of the House Judiciary Committee Democratic Staff at (202) 225-6504.

Sincerely,
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F. JAMES SEMSERGTENHER, B, Wisraouin JOHK COKYERS, JH_Mithigin
CHAIRMAY, FANKING MINQRITY MESDER

WOWARD L BERMAN, Calitarrsa

ONE HUNDRED E\GHTH CONGRESS

Congress of the Wnited States

Fouse of Representatioes
COMMITTEE ON THE JUDICIARY

2138 Ravsuan House OFfice Buiiing

WasringToN, DT 20515-6216
(202) 225-3951

Hisrcvreow houss Govudiiary

December 3, 2004

The Honorable J. Kenneth Blackwell
Ohio Secretary of State

180 East Broad Street, 16" Floor
Columbus, OH 43215

Dear Secretary Blackwell:

The purpose of this letter is two-fold. First, I am inviting you to participate in a very
important forum, hosted by several House Members, on Wednesday, December 8 at 10:00 a.m,
in Room 2237 of the Rayburn House Office Building. The forum, “Preserving Election Integrity:
‘What Went Wrong in Ohio,” will explore many of the issues identified in the letter I sent
yesterday with other Democratic members of the Judiciary Committee. Featured panelists
include Reverend Jesse Jackson, founder of Rainbow/Push Coalition, Ralph Neas, President of
People for the American Way and John Bonifaz, General Counsel of the National Voting
Institute. I hope that you, too, will join us in examining the outstanding issues from your State
that continue to raise concerns about the faimess and_effectiveness of our electoral system.

In addition, as follow-up to the letter I sent yesterday, I would like to bring two additional
concems to your attention.

First, in Section TI(C) of our letter, we raised the problem of a directive you issued on
September 7 commanding county elections boards to reject voter registration forms “not printed
on white, uncoated paper of not less than80 Ib. text weight.” We noted that you reversed the
directive on September 28, but in the interim a number of counties followed the directive and
rejected otherwise valid voter registration forms. It has now come to our attention that in at least
one county, Delaware County, the directive is still posted on the Internet. Attached is a screen
capture of this directive for your review. This raises the question of whether Delaware County
rejected voter registration forms after your rescinded the directive.

Second, I would like to follow up regarding the investigation your office possibly
conducted of the Auglaize County Board of Elections. Specifically, on October 21, it was
reported that Joe McGinnis, an employee at Election Systems and Software, the company that
provides the voting system in Auglaize County, violated protocol by accessing the main
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computer that was used to create the ballot and compile election results. Your office placed the
Auglaize County Board of Elections on administrative oversight, but, to date, there has been no
word as to the results of any such investigation.

35. Did you or your office, in fact, conduct an investigation into this matter? If so,
did you find impropriety in the conduct of Joe McGinnis?

36. Did you find any other impropriety, either by McGinnis or any other employee of
Election Systems and Software, that could have affected vote counts in the
county? Did you find any impropriety by any employee of the Auglaize County
Board of Elections?

Again, thank you for your prompt attention to this matter. If you have any questions
about this inquiry, please contact Perry Apelbaum or Ted Kalo of the House Judiciary Committee
Democratic Staff at (202) 225-6504,

.
Ranking Member
House Committee o
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U. S. Department of Justice

Civil Rights Division

Office of the Assistant Attorney General Washington, D.C. 20035

September 1, 2005

Honorable Janice K. Brewer

Secretary of State

State of Arizona

1700 West Washington Street, 7th Floor
Phoenix, AZ 85007-2888

Dear Secretary Brewer:

I am writing in further response to your April 5, 2005 correspondence to Steven G.
Bradbury, Principal Deputy Assistant Attorney General in the Office of Legal Counsel,
requesting a formal opinion from the Departinent of Justice on certain issues relating to the Help
America Vote Act of 2002 (“HAVA™), 42 U.S.C. 15301-15545. As you know, because the
Office of Legal Counsel is not authorized to provide legal advice to persons. outside the
Executive Branch of the federal government, your request was assigned to the Civil Rights
Division. Although we initially replied to you in a letter dated April 15, 2005, we feel it
necessary to clarify our earlier interpretation in order to ensure an accurate representation of the
Justice Department’s views.

At the outset, let me reiterate that, while the Department of Justice does on occasion offer
its general views on the manner in which it intends to enforce a particular statute or set of laws,
the Department states its formal positions with respect to the statutes it enforces only through
case-by-case litigation. FIAVA vests the Attorney General with the responsibility of enforcing
Title I of HAVA, which imposes uniform and nondiscriminatory election technology and
administration requirements on the 55 States and Territories. The Attorney General, in turn, has
delegated those enforcement functions to the Civil Rights Division. In light of this authority, we
will attempt to answer the question posed in your letter to the extent we can, but we emphasize
that the opinions expressed here are not binding.

Your letter focused on the requirements of HAVA related to provisional ballots in
elections for Federal office. Specifically, you inquired whether it is permissible under HAVA for
a state to mandate that potential voters show identification at the polls prior to receiving a
provisional ballot. The short answer is that HAVA requires States to allow voters who meet
certain specified conditions the opportunity to cast a provisional ballot. States, however, are free
to prescribe their own rules for deciding whether to count those provisional ballots. Thus, if an
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individual who casts a provisional ballot does not comply with a State’s identification
requirement, the State is under no obligation to count the ballot. See Sandusky County
Democratic Party v. Blackwell, 387 F.3d 565, 576-78 (6th Cir. 2004); Florida Democratic Party
v. Hood, 342 F. Supp. 2d 1073, 1079-81 (N.D. Fla. 2004); Hawkins v. Blunt, No. 04-4177, slip
op. at 17 (W.D. Mo. Oct. 12, 2004).

HAVA Section 302(2), 42 U.S.C. 15482(a), sets forth the eligibility requirements and
mechanics for administering provisional ballots. In relevant part, this statute provides:

PROVISIONAL VOTING REQUIREMENTS --- If an individual declares that such
individual is a registered voter in the jurisdiction in which the individual desires to
vote and that the individual is eligible to vote in an election for Federal office, but
the name of the individual does not appear on the official list of eligible voters for
the polling place or an election official asserts that the individual is not eligible to
vote, such individual shall be permitted to cast a provisional ballot as follows:

(1) An election official at the polling place shall notify the individual that
the individual may cast a provisional ballot in that election.

(2) The individual shall be permitted to cast a provisional ballot at that
polling place upon the execution of a written affirmation by the individual
before an election official at the polling place stating that the individual is--

(A) a registered voter in the jurisdiction in which the individual
desires to vote; and

(B) eligible to vote in that election.

(3) An election official at the polling place shall transmit the ballot cast by
the individual or the voter information contained in the written affirmation
executed by the individual under paragraph (2) to an appropriate State or
local election official for prompt verification under paragraph (4).

(4) If the appropriate State or local election official to whom the ballot or
voter information is transmitted under paragraph (3) determines that the
individual is eligible under State law to vote, the individual's provisional
ballot shall be counted as a vote in that election in accordance with State
law.

Taken together, we construe these provisions of HAVA to require that individuals be
permitted to cast a provisional ballot if they present themselves to vote at 2 polling place in an
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election for Federal office and either: (i) do not appear on the official list of eligible voters for
that polling place but claim to be registered, or (ii) have their eligibility challenged by an election
official, so long as they execute a written affirmation to the effect that they are registered and
eligible to vote in the jurisdiction in which they seek to cast their ballot."

All that having been said, whether an individual is allowed to cast a provisional ballot
and whether that provisional ballot must be counted are two distinct questions. There is a federal
law requirement in HAV A that, in elections for Federal office, an individual who meets the
conditions set forth in Sections 302(a) or 303(b) must be offered, and allowed to cast, a
provisional ballot. However, HAV A further provides that the question of whether the person
casting a provisional ballot is actually eligible to vote, and whether the cast provisional ballot
should be counted, are to be determined by the appropriate state or local election official
pursuant to state law. Thus, if a State adopts a law providing that no voter, including a
provisional voter, is eligible to have his/her ballot counted unless proper identification is
presented to election officials on or after election day, the State is entirely free to do so0.2

In addition to tracking the statutory text, the interpretation articulated herein fulfills the
purposes behind HAVA’s provisional ballot requirements, i.e., ensuring that individuals are not
deprived of the opportunity to vote because of some administrative error or delay or overzealous
poll official, while at the same time respecting the traditional authority of the States to regulate
the administration of elections. Cf. Tashjian v. Republican Party of Conn., 479 U.S. 208, 217
(1986) (States exercise “broad power to prescribe the ‘Times, Places and Manner of holding
Elections for Senators and Representatives,’ . . . which power is matched by state control over
the election process for state offices.”); Roudebush v. Hartke, 405 U.S. 15, 24 (1972) (States may
“provide a complete code for congressional elections, not only as to times and places, but in
relation to motices, registration, supervision of voting, protection of voters, prevention of fraud
and corrupt practices, counting of votes, duties of inspectors and canvassers, and making and
publication of election returns.”).

We apologize for any confusion generated by our earlier response. We hope that this
letter clarifies our answer and is responsive to your questions. If you have any additional
concerns, please do not hesitate to contact us.

! Incidentally, also included in this category of persons entitled to a provisional ballot are
individuals who present themselves to vote at a polling place in an election for Federal office
who are covered by, and have not met, the HAV A identification requirements on or before
election day. See HAVA Section 303(b), 42 U.S.C. 15483(b) (requiring presentation of
identification at the polls by certain individuals who registered to vote for the first time by mail).

% On this point, we note that the Department of Justice recently pre-cleared Arizona’s
election law amendments adopted by the State as part of Proposition 200, which mandate that
individuals seeking to vote must present certain specified forms of identification at the time they
cast their ballot. See Ariz. Rev. Stat. 16-579(A).

3
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Sincerely,

Bradley J. Schlozman
Acting Assistant Attorney General
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U. S. Department of Justice

Civil Rights Division

Office of the Assistant Attorney General Washingron, D.C. 2053G

Qctober 29, 2004

The Honorable Susan J. Dlott

Judge of the United States District Court
for the Southern District of Ohio

Potter Stewart U.S. Courthouse

Room 829

100 East Fifth Street

Cincinnati, OH 45202

RE: Spencer v. Blackwell, Case No. 04CV738
Dear Judge Dlott:

The United States writes to direct the court’s attention to the Help America Vote Act of
2002 (HAVA), 42 U.8.C. 15301 et seq. Under this relatively new statute, state and local election
officials must permit any individual whose name does not appear on the official registration list
for the polling place or whose eligibility to vote is called into question to cast a provisional ballot
if such individual declares that he “is a registered voter in the jurisdiction in which [he] desires to
vote and that [he] is eligible to vote in an election for Federal office.” 42 U.S.C. 15482(a).
Thus, we emphasize that if voters are in fact challenged on November 2 under a statute like that
in force in Ohio, as a matter of fedcral law those challenged voters must be given the opportunity
to cast a provisional ballot even if they are unable to answer the specific questions posed by
election judges.

‘We bring this provision to the court’s attention because HAVA’s provisional ballot
requirement is relevant to the balance between ballot access and ballot integrity. Challenge
statutes such as those at issue in Ohio are part of this balance. They are intended to allow
citizens and election officials, who have information pertinent to the crucial determination of
whether an individual possesses all of the necessary qualifiers to being able to vote, to place that
information before the officials charged with making such determinations. Restricting the ability
of citizens 1o make challenges when they have such information would undermine the ability of
election officials to enforce their own state laws that govern the eligibility for voting and lessen
their ability to examine potential voters under applicable federal standards for federal elections.
See, c.g., 18 U.S.C. 611 (making it a federal crime for a non-citizen to vote in an election where
a candidate for federal office is on the ballot).
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In this regard, we observe that nothing in the Voting Rights Act facially condems
challenge statutes. Section 2 of the Act provides, in relevant part, that “[n]o voting qualification
or prerequisite to voting or standard, practice, or procedure shall be imposed or applied by any
State or political subdivision in a manncr which results in a denial or abridgement of the right of
any citizen of the United States to vote on account of race or color.” 42 U.8.C. 1973(a). Thus, a
challenge statute permitting objections based on United States citizenship, residency, precinct
residency, and legal voting age like thosc at issue here are not subject to facial challenge (as
apposed to as applied challenge) under the Act because these qualifications are not tied (o race.
See Mallory v. Eyrich, 839 F.2d 275, 278 (6th Cir. 1988) (noting that Section 2 was intended “to
banish the blight of racial discrimination in voting”).

Respectfully submitted,

E—

R. Alexander Acosta
Assistant Attorney General

cc Jim Petro
Alphonsc Gerhardstein
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June 11, 2007

The Honorable Diane Feinstcin

The Honorable Bob Bennett

Senate Committee on Rules and Administraticn
SR-305 Russell Senatc Office Building
Washington, DC 20510

Dear Chairperson Feinstein and Ranking Member Bennett:

As [ormer career profcssionals in the Voting Scction of the Department of Justice's Civil
Rights Division, we urge you to reject the nomination of Hans A.von Spakovsky to the Federal
Election Commission (FEC). Prior to his current rele as a recess appointee to the FEC, Mr. von
Spakovsky oversaw the Voting Section as Voting Counsel to the Assistant Attorney Generat of
the Civil Rights Division ffom early in 2003 until December, 2005. While he was at the Civil
Rights Division, Mr. von Spakovsky played a major role in the implementation of practices
which injected partisan political factors into decision-making on enforcement mattcrs and into
the hiring process, and included repeated cfforts to intimidate career staffl. Moreover, he was the
point person for undermining the Civil Rights Division's mandate to protect voting rights.
Foremost amongst his actions was his central decision-making role on a matter where he clearly
should have recused himself. Wc urge you to use this confirmation process as an opportunity to
thoroughly examine Mr. von Spakovsky's tenure at the Department of Justice and how his
commitment to party over country will affect his decision making at the FEC.

Each of us came to the Voting Section to participate in the crucial role the Department of
Justice plays in protecting all Americans without fear or favor, We saw this as an honor. Our
commitment to public service was grounded in the belief that cvery American should have an
equal opportunity to participate in our political process. We sought to work for the Civil Rights
Division because of our patriotism, because of the honor of service and because of our
commitment to the historic and heroic work of our predecessors in the Division. We are deeply
disturbed that the tradition of fair and vigorous cnforcetnent of this nation's civil rights laws and
the reputation for expertise and professionalism at the Division and the Department has been
tarnished by partisanship, Over the past five years, the priorities of the Voting Section have
shifted from its historic mission to enforce the nation's civil rights laws without regard to politics,
to pursuing an agenda which placed the highest pricrity on the partisan political goals of the
political appointees who supervised the Section. We write to urge you not to reward one of the
architects of that unprecedented and destructive change with another critical position enforcing
our country's election laws,
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During his three years in the front office of the Civil Rights Division, Mr. von Spakovsky
assumed primary responsibility for the day to day operation of the Voting Section. His superiors
gave him the authority to usurp many of the responsibilities of the career section chief and
institute unprecedented policies that have led to a decimation of the Section and its historic and
intellectual resources.

Personnel management decisions in place at the Justice Department were abandoned
during Mr. von Spakovsky's tenure. Rules designed to shield the civil service from the political
winds of changing administrations were cast aside in favor of a policy designed to permit
partisanship to be inserted into career hiring decisions. In the past, career managers took primary
responsibility for the hiring decisions of the civil service. During Mr. von Spakovsky's tenure that
changed. Career managers were shut out of the process and criteria for hiring career staff shifted
from rewarding legal capacity, experience and especially commitment to civil rights
enforccment, Lo prioritizing a candidate’s demonstrated fidelity to the partisan interests of the
front office. Mr. von Spakovsky vigorously carried out this policy in hiring interviews he
conducted.

Mr. von Spakovsky also corrupted the established personnel practices that led to a
productive working environment within the Section, He demanded that the Chief of the Section
alter performance evaluations for career professionals because of disagreements with the legal or
factual conclusions of career attorneys and differences with the recommendations they made, not
the skill and professionalism with which these attorneys did their jobs. Such changes in
performance evaluations by political appointees had ncver occurred in the past. There is good
reason for giving deference to the section chief's judgment in performance given that political
appointees lack the day to day work experience that a section chief possesses in his work with all
members of the section. Not surprisingly, actions such as these undermined Scction morale.

The matter which best demonstrates Mr. von Spakovsky's inappropriate behavior was his
supervision of the review of a Georgia voter ID law in the summer of 2005. It demonstrates the
unprecedented intrusion of partisan political factors into decision-making, the cavalier treatment
of established Section 5 precedent of the Voting Section, and the unwarranted and vindictive
retaliation against Voting Section personnel who disagreed with him on this matter.

) Prior to his coming to the Civil Rights Division in 2001, Mr. von Spakovsky had
vigorousty advocated the need to combat the specter of voter fraud through restrictive voter
identification laws. In testimony before legislative bodies and in his writings, Mr. von Spakovsky
premiscd his conclusions upon the notion - not well-supported at the time and now discredited -
that there was a widespread problem with ineligible voters streaming into the polling place to
influence election outcomes. In this same period, starting in 1994, the Voting Section had on
several occasions reviewed other voter ID laws pursuant to its responsibility under § 5 of the
Voling Rights Act, to determine if they had a negative impact on the ability of minority voters to
participate in elections. Precedent from these prior reviews was clear: changes requiring voters to
provide government-issued photo identification without permitting voters to attest to their
identity if they did not have the required ID have a greater negative impact on minority voters
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than white voters because minority voters are less likely to have the government issued photo
identification requircd by these laws.

Despite his firm position on voter ID laws and his partisan ties to his home state of
Georgia, Mr. von Spakovsky refusced to recuse himself from considering a Georgia law that
would be the most restrictive voter identification law in the country. To the contrary, he was
assigned the task of managing the process by the front office. Most disturbing was that just
before the Departiment began consideration of the Georgia law, Mr. von Spakovsky published an
article in a Texas law journal advocating for restrictive identification laws. Possibly
understanding the impropriety of a government official taking a firm stand on an issue where he
was likely to play a key role in the administrative dccision concerning that issue, as the
Department does under § 5, Mr. von Spakovsky published the article under a pseudonym, calling
himself "Publius." Such a situation -- where the position he espoused in an article that had just
- been published is directly related to the review of the Georgia voter ID law -- requires recusal
from Section 5 review of this law, either by Mr. von Spakovsky or by his superiors. No such
action was taken.

After careful review of the Georgia voter ID law, career staff responsible for the review

came to a near unanimous decision, consistent with the precedent established by the Department

* in previous reviews; that the Georgia provision would negatively affect minority voting strength,
Four of the five career professionals on the review team agreed. The one who did not had almost
no experience in enforcing § 5 and had been hired only weeks before the review began through
the political hiring process described above. The recommendation to object to the law, detailed in
a memo exceeding 50 pages was submitted on August 25, 2005. The next day, Georgia submitted
corrected data on the number of individuals who had state-issued photo identification. The career
review team was prevented by Mr. von Spakovsky from analyzing this data and incorporating the
corrected data into their analysis. Instead, therc was an unnecessary rush to judgment and the law
was summarily precleared on August 26, (he same day the correcied data had been submitted.
Subsequent analysis of this data by a Georgia political scientist revealed that hundreds of
thousands voters did not have the required voter ID, a disproportionate number of whom were
poor, elderly and, most importantly for the Voting Rights Act review, minorities. In shott, this
data provided furthier evidentiary support for the objection recommended by professionat staff.
Subsequently, a federal court in Georgia found that this law violated the polf tax provision of the
Constitution.

The personnel fallout after this review is at least as disturbing as the decision-making
process. The Deputy Chief for the Section 5 unit who led the review, a 28 ycar Civil Rights
Division attorney with nearly 20 years in the Voting Scction, was involuntarily transferred to
another job without explanation. The three other professionals who recommended an objection
left the Voting Section after enduring criticism and retaliation, while the new attorney who was
the only one not to recommend an objection received a cash award. The Section 5 unit suffered
serious morale problems and it has Jost at least four analysts with more than 25 years of
experience, all of whom are African-Americans. In addition, more than half of the Section's
attorneys have left the Section since 2005.



326

Of equal concer, is an action taken against one of the career professionals on the Georgia
review team, a career professional who had participated in the recommendation to object to the
Georgia voter ID law. After the decision to preclear in August, 2005, this career employee filed a
complaint with the Office of Professional Responsibility {OPR) directed at the inappropriate
actions taken during this review, a complaint that remains pending, more than 18 months since it
was filed. About three months later, Mr. von Spakovsky, along with Deputy Assistant Attorney
General Bradley Schlozman, filed an OPR complaint against this employee. The complaint was
based solely on emails that they had obtained from this person's records without his
authorization. Such an intrusion of privacy is unprecedented in our experience and caused an
incrcased level of distrust in the Voting Section. OPR recognized the frivolous nature of this
complaint and dismissed it within three months. '

Other decisions reflect similar inappropriatc behavior. A unanimous recommendation to
object to the unprecedented mid-decade redistricting plan that Texas submitied in 2003 by career
staff was rejected by a team of political appointees that included Mr. von Spakovsky.
Subsequently, the plan was found by the Supreme Court to viclate the voting rights of Latino
voters. Mr. von Spakovsky also rushed through u preclearance of the harsh and discriminatory
Arizona voter ID and proof of citizenship law over the recommendation by career staff to seek
more information to determine its impact on minority voters.

Mr. von Spakovsky's involvement concerning enforcement of the Help America Vote Act
("HAVA") raises several other concerns. He violated decades-long traditions and policies of the
Voting Section against issuing advisory opinions by sending a series of letters to state officials
which had the cffect of forcing states to implement HAVA in an exceedingly restrictive way. For
example, in one letter, he advecated for a policy keeping eligible citizens off the voter rolls for
typos and other mistakes by election officials, When Washington State followed this advice, the
rule was struck down by a federal court. He also usurped the role explicitly set forth in Section
214(a)(13) of HAV A that the Voting Section chief serve on the EAC Advisory Board, and
exclusively handled, with no consultation of the section chief, all communications for the
Division with the EAC. According to c-mails that have been made public, Mr. von Spakovsky
tried to pressure the Chairman of the EAC, Paul deGregorio, to rescind a letter stating that
Arizona had to accept federal voter registration forms that did not include documentary proof of
citizenship. The emails further indicate that he proposed to the Chairman “"trading" the EAC's
rescinding the letter mentioned above for the Department's rescinding a letter the Civil Rights
Division had earlier issued which improperly stated that Arizona voters had to provide
identification before they could cast a provisional ballot. Mr. von Spakovsky's attempt to bargain
over the interpretation of federal law was specifically criticized by Mr. DeGregorio.

Mr. von Spakovsky adopted the same restrictive approach during the 2004 election cycle
when he once again broke with established Department policy by getting involved with
contentious and partisan litigation on the eve of an ¢lection. Mr. von Spakovsky drafted legal
briefs in lawsuits between the Republican and Democratic parties in three battleground states,
Ohio, Michigan and Florida, just before the clcction, all in favor of the Republican party's )
position and included a position that the Civil Rights Division had never taken-before with
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regards to statutes it enforces, i.e. that there was no private right of action to cnforce HAVA.
Thesc briefs ran counter to the well-established practice of the Civil Rights Division not to inject
itself into litigation or clection monitoring on the eve of an election where it could be viewed as
expressing a political preference or could have an impact on a polifical dispute. Moreover, in
another case between the Republican and Democratic parties which concerned an Ohio law that
permitted political parties to challenge voters, he drafted a letter that was sent to the court which
supported the Republican Party position even though the law did not implicate any statute that
the Department enforces.

He also changed the enforcement direction of the Department regarding the National
Vater Registration Act. In 2005, Mr. von Spakovsky introduced 2 new initiative to target states (o
demand that they purge their voter lists under Section 8 of the Act. This was done despite a lack
of evidence that registration deadwood leads to invalid votes and instead of enforcing important
federal requirements that states make votcr registration more accessible to all its citizens.
Moreover, the cases filed seeking large-scale purges were in states with a tight partisan split -
like Missouri and New Jersey - rather than states like Texas and Utah whete the rolls were
equally or mare inflated. A federal court in Missouri recently threw out the Department of
Justice's complaint because the Department insisted on suing on only the (Demoeratic) Secretary
of State, instead of those counties with actual deadwood problems, also noting that there was no
evidence of voter fraud or evidence that any voter was denied the right to vote.

Finally, Mr. von Spakovsky never appeared to understand that his role as a Department of
Justice attorney was to represent the "United States of America." Instead, on several occasions he
took actions indicating a stubborn view that the Department represented the Bush
Administration, the Republican Party or the Assistant Attorney General. For example in the
Georgia v. Ashcroft litigation, Mr. von Spakovsky took a leading role in the case on remand, Tn
that case, he proposed that the United States sign a joint co-counsel agreement with the
defendant-intervenors - who were represented by top lawyets for the Georgia Republican Party --
which would have been an unprecedented and inappropriate political action. At a court hearing in
the case he insisted on sitting at counsel with the Voting Section's attorneys but refused to file a
notice of appearance for the United States, bizarrely claiming that he represented the Assistant
Attorney General. Such a gross misunderstanding of the proper role of a Department of Justice
attorney typifies his shortcomings

‘We have served the Department through Democratic and Republican administrations,
consistently seeking to protect minority voters regardless of the impact of these actions on the
political parties. While the pricrities of the front offices in these administrations change based on
the results of the elections, never before has professionalism given way to partisanship. We may
have disagreed with our front office colleagues, but those disagreements were given a forum and,
between professionals, we found resolution. Mr. von Spakovsky and others in this front office
violated the sacred rule that partisanship should be checked at the door of the Justice Department
so the busincss of protecting the American people through federal law enforcement can be
honored without prejudice, We urge you to explore Mr, von Spakovsky's role in this unfortunate
endeavor and refuse to reward him for this dubious stewardship.
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Joseph D. Rich .
Chief, Voting Section, 1999-2005
Civil Rights Division Atlomey, 1968-2605

Robert A. Kengle

* Deputy Chief, Voting Section, 1999-2005

Voting Section Attorney, 1984-2005

Jon Greenbaum
Senior Trial Attorney, Voting Section, 1997-2003

David J. Becker
Senior Trial Attorney, Votng Section, 1998-2005

Bruce Adelson
Senior Trial Attorney, Voting Section, 2000-2005

Toby Moare
Political Geographer, Voting Section, 2000-2006
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The Honorable Dianne Feinstein

The Honorable Bob Bennett

Senate Committee on Rules and Administration
SR-305 Russell Senate Office Building
Washington, DC 20510

Dear Chairperson Feinstein and Ranking Member Bennett:

We are writing as a follow up to our letter of June 11 in opposition to Mr. Hans von
Spakovsky’s nomination to the Federal Election Commission (FEC). We have reviewed
his testimony to the Committee on June 13 and write to address some ¢oncerns we have
over these statements.

Specifically, the following areas of testimony conflict with our recollection of evenis at
the Voting Section in the Department of Justice’s Civil Rights Division:

1

Mr, von Spakovsky attempted to paint a picture of his role in the Civil
Rights Division’s front office as one of a simple “middle manager,”
merely providing legal advice and recommendations to his supetiors
and then delivering the decisions made by his superiors to Voting
Section staff.

This characterization differs significantly from our experience with
Mr. von Spakovsky, From the time he assumed the role of Counsel to
the Assistant Attorney General in early 2003 until e left in December
2005, Mr. von Spakovsky spent virtually all of his time on voting
matters and assumed the rale of de facto Voting Section chief

teplacing the career Section Chief in most of his statutory

responsibilities and traditional duties managing the Section. Mr. von
Spakovsky assumed a position on the EAC Advisory Board that was
reserved explicitly by Section 214(a)(13) of the Help America Vote
Act (HAVA) for “the chief of the voting section . . . or the chief's
designee” even though the Section chief had never designated Mr. von
Spakovsky for this position; assigned staff to cases; took over lead
review in a major case; rewrote performance evaluations of career
staff; and set Section priorities. During our combined tenure at the
Voting Section, we have never seen a political appointee excrcise this
level of control over the day to day aperations of the Voting Section.
Indeed, testimony previously given by Bradley Scholzman, Mr. ven
Spakovsky’s supervisor, to the Senate Judiciary Committee reinforces
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the degfée to which front office oversight of the Section was
delegated to Mr. von Spakovsky. '

Moreover, as discussed in our June 11 letter, he consistently used this
position to promote partisan political interests through narrow
interpretations of HAVA, refocusing the Department’s National Voter
Registration Act (NVRA) enforcement activities, refusing to allow
investigations under the Voting Rights Act bascd on discrimination in
African-American and Native American communities, and redirecting
limited resources to a partisan search for unsubstantiated allegations
of voter frand,

M. von Spakovsky conceded that he wrote an April 15, 2005 letter to
Arizona, which opined that the state did not need to provide
provisional ballots to voters who did not present identification when
voting. This was a reversal of the Division's previous interpretation,
and in direct conflict with the letter and spirit of HAVA. In fact, five
meonths later Mr. von Spakovsky admitted drafting another Ietter
reversing this position after a disagreement with the Election
Assistance Commission that led one of the EAC’s commissioners to
protcst that Mr. von Spakovsky was unnecessarily pressuring him to
change his position on the issue.

In addition, contrary to his testimony, Mr. von Spakovsky did not
seek information or input from career staff when he wrole the April
15, 2005 letter. After the April 15 letter was received by Arizona, an
Arizona government official contacted Voting Section career staff
seeking more information about the Department’s new position on
provisional balloting. Neither the attorney who fielded the call nor
the Section chief had ever seen nor heard of the Ictter. The Section
chief sent an email to other staff attorneys about the letter and none
had seen nor heard of it. The Section chief called then-Assistant
Attorney General Alcx Acosta for an explanation of why and under
what process the policy of the Section on provisional ballots had
changed. Mr. Acosta indicated to the Section chief that he had never
seen this letter.

According to the letter's signature, the policy was approved by former
Principal Deputy Assistant Attorney General Sheldon Bradshaw.
Curiously, however, Mr. Bradshaw left the Division approximately
five days before the letter was sent. '

Mr. von Spakovsky testified that he received approval from
appropriate Department officials before he published Securing the
Integrity of American Elections: The Need for Change, 9 Tex. Rev.
Law & Pol. 277, The article, which advocated on behalf of restrictive
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vater identification provisions, was published at about the same time
that Mr, von Spakovsky began his active role in the Section’s
consideration of a similarly restrictive measure in Georgia.

Despite Mr. von Spakovsky’s implication that publicaticn of the
article was pursuant to Department of Justice policy, our experience
over decades and multiple administrations was decidedly different.
Traditional practice when officials at the Department write scholarly
articles is for those articles to be signed by the author and to include a
disclaimer that the views in the article do not necessarily reflect the
views of the Department.

It is clear from his explicit views in the article that his mind was made
up about identification provisions and how they relate to vating, yet
neither he nor his superiors (whom he testified were aware of the
publication of the article), took steps to recuse him from consideration
of the proposed Georgia law. Moreover, the views expressed in the
article were consistent with his unwillingness 1o consider evidence
that weighed against preclearance in the Georgia submission.

The role of the Department in reviewing voting laws submitted to the
Attarney General under Section 5 of the Voting Rights Act is the
same as the District Court of the District of Celumbia when a
Jjurisdiction decides to file a Section § declaratory judgment action,
See 42 U.S8.C. § 1973¢. Indeed, a decision to preclear cannot be
reviewed by a court, Participating in the preclearance process whiie
serving as a vigorous advocate for provisions like this across the
country created an insurmountable conflict of interest.

We are also concerned with Mr. von Spakovsky’s characterization of
the shifting enforcement priority established under the voter purge
program he directed in 2005 During our tenure, Mr, von Spakovsky
rejected requests from several voting rights advocacy groups to
enforce that part of the National Voter Registration Act (NVRA)
which requires social sérvice agencies to provide voter registration
opportunities, despite the fact that there is substantial evidence that
registration at social service agencies has plummeted during this
administration, This type of activity expands the right to vote,
especially for minorities and the disabled, and yet Mr. von Spakovsky
placed ne resources into this area and no cases were filed. Instead,
Mr. von Spakovsky shifted the Voting Section’s NVRA enforcement
pricrities to enforcement of the voter purge provisions of the law,
This was-problematic as the pressure on states to purge their voter
rolls came at the same time as state election officials were
implementing new, ofien unprecedented statewide voter registration
databases. Moreover, in at least two instances (Washington and
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Missouri), the positions he pushed encouraging voter purges were
rejected by federal district coutts.

Mr. von Spakovsky testified he had very little memory of the 2004
incident involving a directive of the Minnesota Secretary of State
regarding voter identification for Native American voters who do not
live on reservations. It is likely that the directive would have
disenfranchised thousands of Native Amcrican voters had a federal
court not found it discriminatory.

M. von Spakovsky testified that he failed to recollect this particular
matter because it was one of a deluge of requests that flooded the
Voting Section in the run up to the election. This matter, however,
received unique treatment from Mr, von Spakovsky and his
colleagues in the front office. On no other occasion was the Section
Chief told that a matter was especially “sensitive” nor that each step
of an investigation had ta be approved by Mr, van Spakovsky or by
Mr, Schlozman,

Furthermore, Mr. von Spakovsky testified that he thought it made
sense to restrict the Section’s contact on the matter to the Secretary of
State rather than the Hennepin or Ramsey County Boards of Elections
who registered the complaint with the U.S. Attorney’s office.
According to his testimony, Mr. von Spakovsky restricted the contact
out of an interest in expediency, because the Secretary of State issned
the directive, However, at the time, Mr. von Spakovsky
communicated to the Section chief that it would be better to call the
Secretary of Statc to avoid a leak. It is impertant to note that
interviewing Hennepin and/or Ramsey county election officials was
necessary to find what they had actually been tald by the Secretary of
State, .

Mr. von Spakovsky defended his enforcement record by alluding to
two Section 2 cases that had been approved internally but were never
filed in court because of a subsequent change in circumstances. It is
inconsistent that Mr. von Spakovsky discussed internal decision-
making when testifying about these cases while at the same time
asserting that nebulous claims of privilege prevented him from
answering the Committee’s questions concerning his
recommendations in the Georgia and Texas matters. More
importantly, he did not mention the several matters in which Voting
Scction staff recommended lawsuits be brought on behalf of African-
American and other minority voters (each with a strong evidentiary
record requiring action) that the front office either refused to approve,
or on which they unnecessarily delayed action for as long as a year
and a half. Nor did he mention an important policy change
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concerning approval of Section 2 investigations. Until Mr. ven
Spakovsky came to the front office, the Section chief had authority to
approve such investigations, but at about the same time as his arrival
In the front office in 2003, the policy was changed, requiring M. von
Spakovsky’s approval for all such investigations. This led to far
fewer investigations and occasions when requests to merely begin an
investigation into a matter were rejected.

Finally, we want to respond to a suggestion made during the hearing thet the mgnatones
of the June 11 letter had their own partisan interests in mind in writing to thc Committee
and advocating for the defeat of Mr. von Spakovsky’s nomination. As we have
mentioned before, we served proudly throngh Republican administrations and
Democratic administrations. We welcome discussion about ideas and relish intelligent
debate about principles, but as civil servants we committed ourselves to enforcing federal
civil rights faws without fear or favor, We were required to be apolitical while protecting
a political process. We relished that challenge. Our decisions sometimes disappointed
Democrats and sometimes disappointed Republicans, but always honored our belief that
it is the voters who are protected by the statutes the Section enforces, not the palitical
partics. We oppose Mr. von Spakovsky’s nomination because he made it impossible for
us to carry out that essential mission in our service at the Voting Section. '

We appreciate the Committee’s commitment to uncovering the role that Mr. von
Spakovsky played in the changing priorities and policies within the Voting Section and in
the politicization of the Civil Rights Division. We are committed to preserving the
legacy, patential and commitment of the career civil servanis who have dedicated their
lives to protecting our nation’s Civil Rights. Unfortunately, the changes that Mr. ven
Spakovsky oversaw at the Department threaten that tradition. We look forward to your
eontinued investigation into his role in initiating that change,

Sincerely,

eph D. Rich
Chief, Voting Section, 1999-2005 -
Civil Rights Division Attorney, 1968-2005

Robert A. Kengle
Deputy Chief, Voting Section, 1999-2003
Voting Section Attorney, 1984-2005

Stephen B. Pershing
Senior Trial Altorney, Voting Section ]996 2003
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Jon Greenbaum
Senior Trial Attorney, Voting Section, 1997-2003

David J, Becker
Senior Trial Attorney, Voting Section, 1998-2005

Bruce Adelson
Senior Trial Attorney, Voting Section, 2000-2005

Toby Moore
Political Geographer, Voting Section, 2000-2006
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FEDERAL ELECTION COMMISSION
Washington, DC 20463

June 29, 2007

The Honorable Dianne Feinstein
Chairman

Committce on Rules and Administration
United States Senate

Washington, D.C. 20510-0504

The Honorable Robert F. Bennett
Ranking Minerity Member

Committee on Rules and Administration
United States Senate

Washington, D.C, 20510-4403

Dear Chairman Feinstein and Senator Bennelt:

At the end of my nomination hearing, I was asked to provide a rebuttal to claims
made in a letter sent to the Rules Committee dated June 11, 2007 (“the Letter™). The
Authors of the Letter (“the Authors™) sent a subsequent letter to the Rules Committee on
June 18. I wish to note for the Committee that pursuant to Rule 1.6 of the Model Rules of
Professional Conduct' and applicablc rulcs of the states in which I am licensed to practics
taw, I am not able to reveal information regarding the contents of the legal advice I
provided while employed at the Department of Justice due to attomey-client ptivilege. To
the extent that the information requested has been revealed by the Department publicly or
in response to Congressional oversight and inquiries, or otherwise waived, I will certainly
provide that information.

With regard to the specific matters referenced in the Letter:

Hiring Practices and Personnel Matters

I did not make final decisions ont who was hired in the Civil Rights Division or the
Voting Section. Like other career employees, 1 was occasionally asked to interview
candidates along with the Deputy Assistant Attorney General and/or the Section Chief. |
provided my recommendations and observations on the candidate to the Deputy. :Politics:
Was Tiot & partiofithe hiring process; nopoliticalditmug test existed, and nio;questions. about
aniy applicant’siown political views werc asked in‘any:interview.in which: patficipated.

! Model Rule 1.6, Confidentiality of Information (2007 version), is available on the American Bar
Association’s website, at http://www.abanet.org/cpr/mrpe/rule_1_6.html.
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My own observation of the Deputies and the Assistant Attorney Generals for whom T
worked is that they were interested in only one thing — hiring the best and brightest
attorneys with demonstrated legal skills and abilities. Attorneys from a wide variety of
educational backgrounds and professional expericnces were always considered.

I refer the Committee to the written responses provided to the Senate Judiciary
Committee by Assistant Attorney General Wan Kim, the last Assistant Attorney General
for whom I worked before leaving the Division, foliowing his oversight hearing on_
November 16, 2006, Mr, Kim stated that he was 1ot aware of a change in the hiring
process for lateral attorneys and that Section chiefs play a central role in the hiring of
attorlufays through both Lhe Honors Program and lateral hiring precess, including active
participation in interviewing both lateral and Honors Program applicants. Mr. Kim added
that he takes “very seriously the recommendations of Section Chiefs in all personnel
matters.”

The Letter alleges that a large number of employees have left the Voting Section.
Since I am no longer employed at the Division, I do not have access to personnel
information. However, in the previously referenced responses, Assistant Attorney General
Kim stated that the “average Division attorney attrition rate from FY 2001 through FY
2005 veas between 12 and 13 percent.” The attrition rate during the previous
Administration was virtually the same. Assistant Attorney General Kim added that “In FY
2003, the atirition rate was approximately 17 percent (16.6 percent for career atlorneys),
with 63 attorneys, 59 of whom were career attorneys, leaving the division that year.”
However, this tise in the attrition rate was apparently due to a special carly retirement
package that was offered to selected components within the Department of Justice by
OPM, including the Civil Rights Division. A number of employecs in the Division took
advantage of this special program, including I believe, both Mr. Rich and Mr. Kengle. The
Letter also states that a large number of attorneys have left the Voting Section since 2005.
Thave no information about that since I also left the Division in the first week of 2006.

The Letter discusses the alleged involuntary transfer of the Deputy Chief of the
Voting Section, Although not identified by name, I assume the Authors are referring to
Robert Berman. As I have stated, I had no hiring or {iring autherity within the Division,
and no authority to transfer any empioyees. As I recall, Mr. Berman received approval
from the Assistant Attorney General for his request to enter a special Department of Justice
training program for the Senior Executive Service. Mr, Berman then requested a detail to
the Administrative Office of the U1.S. Courts in September of 2005 as part of the
qualification proccss for the SES. He was still on that detail when I left (he Depariment of
Justice and started at the Federal Election Comumission. [ have no knowledge regarding his
subsequent transfer when he returned to the Voting Section or the reasons for that transfer
since it occurred after I left the Division.

The Letter also falsely states that T engaged in “retribution” against certain
employees. That is simply untrue, particularly since I had no authority to transfer or
terminate the employment of any employee. The Authors complain that performance
evaluations were changed (o supposedly “retaliate” against employees for disagreeing with
the legal conclusions of the Front Office. That is categorically untrue and there is no
evidence that any information included in any evaluation was false. The standard form
used to evaluate attorney performance requires approval by both a rating official and a
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reviewing official. In the Civil Rights Division, the rating official is typically the Section
Chief who supervises the line attorneys. The reviewing official is usually one of the
DepL}ty Assistant Attorncy General’s to whom the Section reports. I was tasked with
looking at the evaluations forwarded by the Section Chief for review by the Deputy
Ass.istanl Attomey General and providing the Deputy Assistant Attorney General with my
advice and opinion as to whether evaluations accurately reflected the performance of the
employees that I had observed.

I reviewed evaluations for accuracy in rating the performance of the employee. For
example, if an cmployee had wrilten a legal memorandum that recited the wrong holding of
an applicable legal cuse, or failed to discuss relevant case law, might recommend that
information be included in the performance evaluation. The vast majority of performance
evaluations were ultimately approved with no changes; a small number that failed to
include certain legal errors that had been made by the employce were brought to the
attention of the Deputy Assistant Attorney General and the Chief of the Section. The
Deputy Assistant Attomey General made the final decision on the content of the
performance evaluation after discussions with the Section Chief, Under the rules
governing career employees, they have the ability to appeal any part of their performance
evaluations with which they disagree. T am unaware of any such appeals that were
successful. Iadvised both the Section Chief and the Deputy Assistant Attorney General of
instances in which material information regarding the legal perfermance of employees was
not included in a performance evaluation. There was absolutely nothing improper in doing
so — it wag my job.

With regard to the issue of complaints filed with the Office of Profcssional
Responsibility (“OPR”), I would respectlully refer the Committee to the letler of June 11,
2007, sent to the Senate Judiciary Committee by the Department of Justice that {
understand provides information about these matters.

Redistricting and Section 5 Preclearance

1. Georgia's Voter Identification Statute

I answered extensively questicns about the Division’s review under Section 5 of a
voter identification law submitted by the Georgia Attorney General during my nomination
hearing. [ would simply add that the Principal Depuiy Assistant Attorney General as the
Acting Assistant Attorney General approved (he recommendation made by the Chief of the
Voting Section to preclear this statute without objection.’ 1provided the Principal Deputy
with my legal advice and recommendations on this case. Contrary to the Authors’ claims, I
was not required to recuse myself and I acted entirely in an ethical and professional manner
when T was at the Division and published a law review article, in full compliance with 5
C.F.R. 2635.703(a) and 2635.807(b). In my article, [ recommended very gencrally that
voter identification requircments be adopted to improve the integrity of elections from a
public policy standpoint. Most of the lawyers I worked with at the Divisit.t.n_also 'had
opinions on how certain laws could be improved or changed, and these opiniens in no way

2 Information about the recommendation of the Voting Section Chief that would normally be privileged lhas
been previously provided to Congress by the Department of Justice.
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interfered with their ability to enforce the requirements of the law. I have written
extensively on public policy issues related to voting and elections. Writing on such issues
dpes not pese a conflict of intcrest under any applicable ruls of professional conduct and
did not interfere with my ability to objectively review the application of Section 5 to a
specific statute. :

As a legal matter, the Authors are simply incorrect with respect to what constitutes
a_conﬂict of interest requiring recusal or disqualification. To borrow fron a parallel
situation, a judge is not required to recuse himself from a case simply because he has
f:xpressed views on the subject at issue. In fact, the Sixth Circuit specifically held that a
Judge was not required to recuse himself in an eminent domain case simply because he had
previously written a law review article on the general subject. See Goodpasture v.
Tennessee Valley Authority, 434 F.2d 760, 765 (6™ Cir. 1970) (“We hold that District Judge
William E. Miller did not err in failing to recuse himself because of a law review article
written by him entitled ‘Federal and State Condemnation Proceedings — Procedure and
Statutory Background.’). See also Laird v. Tatum, 409 U.S. 824, 831 (1972)
(memorandum of Justice Rehnquist} (“My impression is that none of the former Justices of
this Court since 1911 have followed a practice of disqualifying themselves in cases
involving points of law with respect to which they had expressed an opinion or formulated
policy prior to ascending to the bench,”); Rosquist v. Soo Line R.R., 692 F.2d 1107 (7th Cir.
1982) (“Judge Grady had, in the past, writien and spoken on the subject of conlingent fees.
He was not required, howevet, to recuse himself merely because he holds and had
expressed certain views on that general subject.”); U.S. v. Crowell, 586 F.2d 1020, 1027
(4™ Cir. 1978) (“The fact that the district judge had researched the problems in advance and
was able to make an immediate ruling does not establish prejudgment.”); Lawton v. Tarr,
327 F.Supp. 670, 673 (E.B.N.C. 1971) (“I do not belicve that my strong aversien to the
Vietnam War and my belief that it is the most tragic national mistake made in my lifetime
will have the slightest effect or influence upon my judgment as to the time of termination
of exposure under the selective service law. It is hornbook law that attitude or feeling a
judge may entertain toward the subject matter of a case does not disqualify him.”).

I would also note that Mr. Greenbaum, one of the Authors, was working for the
Lawyvers Committee for Civil Rights at (he time this statute was being reviewed by the
Division, and his organization participated in bringing suit against the State of Georgia
over the statute. Mr, Greenbaum’s name is on the Complaint that was filed in federal court
in Georgia against the statute claiming that it violated various Constitutional provisions as
well as the Voting Right Act

The Authors assert that the Division must have erred in approving this law because
the “federal court in Georgia found that this law violated the poll tax provision of the
Constitution.” Even if a law violated the poll tax provision of the Constitution, that would
have been completely irrelevant for Section 5 preclearance purposes. Under applicable
Supreme Court precedent, the Division was not permitied in 2005 to consider constitutional
violations (or violations of other provisions of the Voting Rights Act) when revicwing for
preclearance a change in voting laws under Section 5 of the VRA. See Reno v. Bossier
Parish School Beard, 520 U.S. 471 (1997). In fact, the Department of Justice published a
Notice on January 18, 2001, providing guidance to the public on the retrogression standard

* See htq::/;'moritzlaw.osu.edu/e!eciionlaw/litigation/documemstorrectCumpIeteComplaint_pdf atp. 45.
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under Section 3, See Guidance Concerning Redistricting and Retrogression Under Section
3 of the Voting Rights Act, 66 Fed Reg, 5412. This Guidance specifically explained that
under the Bossier Parish decision, “[r]edistricting plans that are nol rerogressive in
purpose or effect ruust be precleared, even if they violute other provisions of the Foting
Rights Act or the Constitution.” (emphasis added). The individual listed in the Guidance
for anyone seeking further information was Joseph D. Rich, one of the Authors.

In Rossier Parish, the Supreme Court specifically stated that the Justice Department
may only consider the retrogression standard of Section 5. Not only was the Department
forbidden from considering possible constitutionaf viclations when conducting a Section 5
review, it could not even consider possible violations of other provisions of the VRA, such
as Section 2. In a second decision, Reno v, Bossier Parish School Board, 528 U.S. 320
(2000}, the Supreme Court held that Section 5 requires preclearance of a redistricting plan
enacted with a discriminatory but nonretrogressive purpose. The court in the Georgia
identification case, Common Cause/Georgia v. Billups, 406 F.Supp.2d 1326 (N.D. Ga.
2005), entered its preliminary injunclion based solely on the 14th and 24th Amendments of
the U.S. Constitution. The court specifically refused to grant an injunction under Section 2
of the VRA because the plaintiffs failed to demonstrate “a substantial likelihood of
succeeding on the merits,” i.e., it found an insufficient basis in the claim of racial
discrimination. /d. at 1375. The court’s finding on the constitutjonal issues which did not
involve racial discrinvination were complelely imrelevant and unrelated to the Division’s
review and could not lawfully have served as the basis for a Department denial of
preclearance under Section 5. To the extent that the Authors’ suggest otherwise, they
would appear to be taking the position that the Department should have disregarded the
Supreme Court’s decisions. ’

The Division’s Scction 5 analysis was based on the information received in the
submission from Georgia’s Attomey General, including four sets of data received from the
state on driver’s licenses. As the Assistant Attorney General of the Office of Legislative
Affairs, William Moschella, explained in a lefter to Senator Christopher Bond dated
QOctober 7, 2003, the data received by the Division showed the following:

« Almost 6.5 million Georgians possessed identification from the Department of
Motor Vehicles (“DMV™) acceptable under the state statute— more than the Census
total projected voting age population of Georgia when ineligible individuals such as
noncitizens and prisoners are subtracted.

e Thus, there were 2 million more issued state DMV idcntification cards then there
were registered voters.

e Theracial composition of the DMV data indicated that 28% were African
American, a percentage slightly higher than the African-American percentage of the
voting age population in Georgia..

e Information from the state university system, which issnes identification cards to all
students that are acceptable under the law, showed that the number of African-
American students enrolled and thus possessing acceptable identification was
slightly higher than the percentage of African-American students in the voting age
population.

e Census data showed that about 14.3% of whites and 19.4% of African-American
Georgians worked for governments at the local, state or fedcral level; thercfors, a
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higher percentage of African-Americans than whites would have access to
acceptable government-issued employee identification cards.

. In_dividuals who were unable to afford an identification card could receive one
without paying a fee and the state had a mobile licensing program traveling to
counties without licensing offices.

» No identification card was needed to vote by absentee ballot.

o Mr. Moschelta’s letter also cites other factors thal were taken inlo account by the
D1v1§1on in making ils decision. Applying the applicable retrogression standard under
Section 5, as interpreted by the Supreme Court, the Section Chief concluded that the State
of Georgia had met its burden and that no objection was warranted,

The facts and the applicable law make it clear that the Division’s decision was
entirely reasonable and well within the standards that applied to Section 5 reviews. The
Georgia district court’s issuance of a preliminary injunction based on the plaintiffs’
ultimate likelihood of success on certain constitutional violations are not relevant to a
Section 5 analysis under.applicabie Supreme Court precedent. While Congress
subsequently rejected certain aspects of the Supreme Court’s Section 5 jurisprudence in
2606 when it rencwed Section 5, the Division cannot be faulted for adhering to the law as it
existed at the time.

2. Texas Redistricting Sabmission

I must point out as a general matter on the issue of redistricting, beforc discussing
specifically the Texas redistricting submission, that while I was at the Division, the Voting
Section reviewed literally hundreds of city, county, state and congressional redistricting
plans drawn by both Republican and Democratic tegislators and officials. Of course,
hundreds of plans drawn by Democratic officials were precleared by the Division while I
was there, without any objection by the Front Office. The Authors claim “partisanship”
and “politics” played a role in the “unprecedented mid-decade™ Texas redistricting
submission and all other matters handled by the Division, If that is the case, however, why
do the Authors not complain that the Division engaged in supposed “parlisanship” in every
other redistricting plan it reviewed? Obviously, the supposed “mishandling” of the many
redistricting plans submitted to the Division could have dramatically affected elections
throughout the states covered under Section 5 of the Voting Rights Act. When considering
only congressional redistricting plans, for example, the Division approved plans without
objection drawn by Dentocratic legislatures in States such as Alabama, Georgia, Louisiana,
and North Carolina. In my experience, the Assistant Attomey Generals for whom T worked
and the Front Office of the Division applied the applicable law and precedent without
regard to politics, partisanship or which political party might benefit from a particular
redistricting plan.

# Notably, other Federal courts have disagreed with the Georgia court when confronted with the question of
the constitutionality of voter identification requirements. The Seventh Circuit Court of Appeals found no
violation of any federal law or constitutional provisions when it reviewed a very similar photo identification
law enacted in the State of Indiana. See Crawford v. Marion County Election Board, 472 F.3d 949 (7™ Cir.
2007) petition for rehearing en banc denied 484 F.3d 436; see also Purcell v. Gonzalez, 549 Ub

- {2006) (Supreme Court vacated preliminary injunction issued by Yth Circuit against Arizona voter

identification law}.
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Ereplied extensively at the hearing to questions raised over the Division’s review of
the Texas redistricting plan under Section 5. The final decision on this matter was made by
the Principal Deputy Assistant Attorney Gencral because Assistant Attomney Gencral
Acosta had recused himself from the matter. The Authors cite the subsequent Supreme
Court decision as somehow indicative that the Division erred in preciearing the plan,
implying that the real reason was political. That is simply not the case.

) I provided my legal advice and recommendations to the senior leadership of the
Division when the Chief of the Voting Section sent his memorandum on the Texas
redistricting submission to the Front Office. The advice [ollowed a very deliberate and
careful review of every relevant fact, along with the governing legal standards under
Section 5 of the Voting Rights Act. The preliminary internal legal memorandum that was
leaked to the press did not reflect the Division’s final analysis of the redistricting plan. The
leaked memorandum contained several incorrect assessments. Most significantly, it
asserted that Texas had eleven majority-minority congressional districts. As the
subsequent coutts decisions make perfectly clear, Texas had only eight majority-minority
districts. This etror was the basis for the staff recommendation o object to the redistricting
plan.

Subsequent events, including two decisions by a three-judge panel finding no
violation of the Voting Rights Act, the 2004 elections held under the new plan that resulted
in the election of an additional African Americar legislator, Al Green, in the 9" District,
and the Supreme Court’s decision, prove that the Division’s conclusion to preclear the
redistricting plan was correct and the earlier recommendations made by staff attorneys in
the leaked memorandum were flawed.

As noted above, the applicable standard under Section 5 was whether there would
be retrogression {or backsliding) in the position of racial minorities in their effective
exercise of the electoral franchise when compared to the existing-or benchmark plan. See
Beer v. United States, 425 U.S. 130 (1976); Reno v. Bossier Parish School Board, 520 U.S.
471 (1997) (The timing of the redistricting —even if it was an “unprecedented mid-decade
redistricting plan” ~ is completely irrelevant to a Section § preclearance determination.}
“Retrogression, by definition, requires a comparisen of a jurisdiction’s new voting plan
with 1its existing plan.” Reno, 520 U.S. at 478. The benchmark redistricting plan in Texas
at the time the new plan was submitted for review to the Division was the plan that had
been drawn by a three-judge federal panel in 2001 in Balderas v. Texas, Case No. 6:01-
158, 2001 WL 35673968 (E.D. Tex. Nov. 14, 2001) {(per curiam) summarily aff"d, 536
U.S. 9191 2002}, The three-judge panel in Balderas found that eight of the 32
congressional districts allocated to Texas were minorily districts protected by the Voting
Rights Act — six districts for Hispanic voters and two districts for African American voters.
The congressional districting plan submitted by Texas to the Division in 2003, preserved,
without question, eight minority districts - the sole requirement under Section 5. In fact, as
the election of Congressman Al Green (TX-9) demonstrates, Texas actually created a third
district in which African American votets could elect their candidate of choice. Far from
being retrogressive, the plan that DOJ precleared was actually progressive under Section 5
with respect to minority voting rights.

After preclearance was granted, a group of plaintiffs filed suit under Seqtioq 20of
the Voting Rights Act alleging, inter alia, that Texas had not created enough minority
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districts, i.e., that eight districts were not enough districts given demographics and other
factors present in the state.* Of course, Section 2 and Section 5 have different requircments
and standards, and while Section 3 only requires prescrvation of the status quo, Section 2
involves a complex analysis under three factors set forth in Thornburg v. Gingles, 478 U.S,
30 (1986), as well as the *“totality of circumstances,” that in layman’s terms prohibits not
retrogression but dilution of minority voting strength,

. Hovyever, even the plaintiffs’ Section 2 claim that there were more than ci ght
majority-minority districts in Texas was denicd by a three-judge panel in 2004. Session v.
Perry. 298 F.8upp.2d 451 (E.D.Tex. 2004). The court’s denial of the elaim under Section
2 lends support to the Division’s decision under Section 5 to preclear the plan as non-
retrogressive. Under established Supreme Court precedent, to obtain preclearance under
the refrogression standard of Section 5, Texas was required to preserve the number of
existing minerity districts in the benchmark plan. As the court’s Section 2 ruling
confirmed, there were only cight protected minority districts in Texas. A second decision
was issued by the same court in 2005 following remand from the Supreme Court, holding
(hat there was no valid constitutional claim with respect to this redistricting plan,
Henderson v. Perry, 399 F.Supp.2d 756 (E.D, Tex. 2005).

In 2006, the Supreme Court issued a 5-4 decision featuring opinions writlen by
Chicf Justice Roberts and Justices Kennedy, Stevens, Souter, Breyer and Scalia, holding
that only one of the redistricting plan’s newly formed Hispanic district was an insufficient
substitute for another Hispanic district, and therefore violated Section 2 (not Section 5).
That oue district excepted, the rest of the redistricting plan was upheld. See League of
United Latin American Citizens (LULAC) v. Perry, 126 8.Ct. 2594 (2006).

The Supremc Court’s decision also lends support Lo the Division’s Section 5
preclearance determination since it upheld the view that there were a total of eight
protected minority districts in Texas, not eleven as was mistakenly asserted by staff
attorneys in the leaked memorandum. In just one example of the mistakes made in the
memorandum, it was claimed that there were four protected African-American districts in
the benchmark plan, not two as had been determined in 2001 in the Balderas decision. The
memorandum asserted that in addition to the two districts represented by African-American
Congresswomen Sheila Jackson Lee and Bernice Johnson, districts 24 and 25, represented
by Anglo Democrats Martin Frost and Chris Bell, were also protected minonty districts
because ~ supposedly — African-Americans in those districts were able fo elect their
candidates of choice (the key test for determining whether a district is a protected minority
district).

The Supreme Court’s Section 2 analysis considered whether Congressman Frost’s
district was a minority district and rejected that claim, affirming the lower court’s decision
that it was not a minority district, See LULAC v. Perry, 126 S.Ct. at 2624-2625 (citing
testimony of Congresswoman Eddie Bernice Johnson that District 24 was drawn for an

* The three-judge panel that first heard the lawsuit filed in response to Texas’ 2003 redistricting plan
described plaintiff’s challenge as fallows: “Plaintiffs allege that Plan 1374C is invatid because (1) 'Fexals may
not redistrict mid-decade; (2) the Plan unconstitutionally discriminates on the basis of race; (3) the Plan is an
unconstitutional partisan gerrymander; and (4) various districts in Plan 1374C dilute the voting strength of
minorities in violation of §2 of the Voting Rights Act.”” See Session v. Perry, 298 F.Supp.2d 451, 457

{E.D.Tex. 2004).
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Anglo Democrat (Martin Frost, in particular) in 1991 by splitting a minerity community
and testimony of State Representative Ron Wilson that African-Americans did not have the
ability to elect their preferred candidate, particularly an African-American candidate, in
District 24). The leaked memorandum also asserts that district 25, represented by Chris
Bell, was a protected minority district, which was simply untenable under the facts and the
law. Bell had been elected in an open seat race in 2002 in which his African-American
Demaocratic opponent who lost had received the majority of the African-American vote -
Bell was thus obviously not the “candidate of choice™ of African-Amctican voters. Yet the
memorandum mistakenly claimed that this was a protected minorily disirict in which
African-American voters could elect their candidate of choice. The staff’s “unanimous
recommendation” was rejected not because of polities but because it was demonstrably
wrong,

The Supreme Court did find that a new Hispanic District, number 25 under the new
plan, was not a proper substitute for a Hispanic district established in the benchmark plan
and represented by Henry Boniila. The Court did not determine, however, that Texas must
have seven Hispanic districts under Section 2 — as was claimed by the plaintiffs and in the
leaked memorandum. Instead, the new district was considered not compact enough to
substitute for the changes made in Congressman Bonilla’s district, The view of the
Division that there were six Hispanic districts in the benchmark plan that must be preserved
in the new redistricting plan in order for Section 5 preclearance to be granted, was correct.

Help America Vote Act

1. Guidance Letters

The Authors’ allegation that I ““violated” decades-long traditions and policies
against issuing advisory opinions by sending a series of letters to state officials on the
requirements of the new Help America Vote Act (“HAVA™) is incorrect. President Bush
signed HAVA into law on Ostober 29, 2002. Title IIl of HAVA contained a series of new
requirements for states in the areas of provisional balloting, computerized voter registration
lists, voter identification requirements, and others. All of the states and territories covered
by these new federal requirements needed to pass implementing legislation and regulations
if their state laws did not match the new requirements of HAVA, The Division began
receiving telephone calls, emails, and letters from state and local election officials and
legislators all over the country making inquiries about this new federal law and what its
provisions required. Unfortunately, the new Election Assistance Commission (“thc EAC”)
created by the statute was not yet in existence and did not start its operations uniil almost a
year and a half later, and was not empowered by Congress to issue regulations, provide
legal opinions, or enforce the statute.

The Division’s leadership was very concerned with ensuring that the states
implemented the new requirements of the law as soon as possible and apparently felt that
objective would be handicapped if no one in the federal government in Washington cmfld
answer the numerous questions that state and local officials had regarding implemernitation.
The Division attempted. to provide guidance to state and local officials on the requirements
ol the law based on how the Division intended to enforce it. To that end, the Division
established a web page devoied to explaining ITAVA’s requirements that provided answers
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to some of the most commonly asked questions, and where the Division could post its
responses to spegﬁc inquiries.® Contrary to the assertions made in the Letter, these were
not “advisory opinions,” as the lctters themsclves are careful to state. For examplc, one of
these letters reads:

The Attorney General has assigned to the Civil Rights Division the Department’s
enforcement responsibilities under Section 401 of HAVA. Although the
Department states its formal positions with respect to statutes it enforces only
tl?rough case-by-case litigation, the Dopartment does on occasion offer its general
views on the manncr in which it inlends to enforce a particular statue ot set of laws.
Therefore, while we cannot issue a formal advisory opinion, we will attempt to
answer the questions posed in your letter to the extent we can based on our
responsibilities to enforce Title III of HAVA, which imposes uniform and
nondiscriminatory election technology and administration requirements on the 55
States and Territories.. '

See Letter of Muy 20, 2003 to Ann McGeehan, Jfrom Joseph D. Rich, Chief, Voting Section,
avaitable at http://www.usdoj.gov/crt/voting/hava/tx_ltr.pdf.”

On Jamary 18, 2001, the Voting Section published a document for the States and
local jurisdictions covered by Section 5 that stated “it is appropriate to issue guidance
concerning the review of redistricting plans submitted to the Attomey General for
preclearance pursuant to Section § of the Voting Rights Act.”” 66 Fed. Reg. 5412
(emphasis added}® Another example of guidance provided by the Division was the “ADA
Checklist for Polling Places,” released on February 20, 2004, which was intended to
improve accessibility at polling places for disabled votcrs and available at
tittp://www.usdoj.gov/crl/ada/votingek htm.

The Authors’ assertions that there was something wrong with the Division trying to
provide guidance to the States on how to implement these new federal requirements is
simply wrong. A review of the guidance letters on the Voting Section’s webpage makes it
clear that there is nothing improper about them, and that they are, in fact, rather
unexceptional. The letlers represent an attempt by the Division to carry out the intent of
Congress in passing HAVA by helping the states come into compliance with a new federal
statute that changed the way local jurisdictions administered federal elections. I think the
Assistant Attorney General correctly decided to provide such guidance which not only
helped states implement the law, but avoided forcing the Division having to file more
enforcement actions under HAVA. The decision preserved Division resources. This was
part of a comprehensive attempt to educate state and local officials on the requirements of
HAVA that also included numerous presentations at meetings of election official

“ See http://www.usdoj.gov/crt/voting/hava/hava.itml and

http://www.usdoj gov/crt/voting/misc/faq. htmefag22.

? Additional letters signed by Mr. Rich include Letter of August 24, 2604 to Donald H. Dwyer, Jr., from
Joseph D. Rich, Chief, Voting Section available at hitp://www.usdej.govicrtivoting/hava/MD_lte2.pdf and
Letter of February 11, 2004 to William F. Galvin, from Joseph D. Rich, Chief, Voting Section available at
http://www.usdoj.gov/crt/votinghava/MA _lir.pdf,

# Mr, Rich was Chief of the Voting Section when this guidance was issued. Another example of such
information provided by the Division is “Guidance Regarding the Use of Race by Federal Law Enforcement
Agencies,” isstied in June 2003 and available on the Division's web sile.
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organi'za.lions, such as the National Association of Secretaries of State, the National
Assoqatxon of State Election Directors, the National Association of County Officials, the
Election Center, and state election official associations.

The letters atlempt to explain the requirements of different provisions of Title TII
anc{ are signed by various officials at the Division, including Mr, Rich and me. The vast
majority of these letters were produced after consultation and discussion by the lawyers
assigned to enforcement of HAVA on what was the legally correct response.

Two letters in particular have attracted attention, As I informed the Comimittee at
1y hearing, I drafted two letiers sent to Arizona on provisional balloting requirements at
the direction of my supervisors. As I recall, I may not have cansulted with the Section
prior to drafting the first letter. I believe, however, that I did consult with the Section on
the second letter and incorperated suggested edits. (The second letter is available at
http://www,azsos.govaeleases/2005/pressre]caselOIDOJ_Opinion_on_PROPZOO.pdf.)
Mr. Rich has erroneously cluimed that Sheldon Bradshaw, the Principal Deputy Assistant
Attomey General, could not have signed the letter of April 15, 2005, because he was no
longer at the Division at the time. That is categorically untrue. Mr. Bradshaw can easily
confirm that he was still at the Division on April 15 and that he both authorized and signed
the letter in question. '

The Authors raise in their letter a specific and similar guidance letter that | signed
on September 8, 2003, in response to an inquiry from the Attorngy General of Maryland.
The Authors claim this letier “advocated for a policy keeping eligible citizens off the voter
rolls for typos and other mistakes by election officials.” That claim is completely false.
The letier speaks for itsclf and is available on the Voting Scetion’s web page at
http:/fwww usdoj.gov/ert/voting/hava/maryland_ltr.pdf. The letter carefully cites the
applicable provisions of beth the National Voter Registration Act and HAVA. First of all,
. it explains that under the NVRA, covered States must “ensure that any eligible applicant is
registered to vote in an election™ if the “valid voter registration form of the applicant” is
submitted, accepted, received or postmarked, as the case may be, within 30 days before the
federal election in question. Second, it cites to the new provisions in HAVA that require
state election officials and state motor vehicle officials ““lo match information in the
database of the statewide voter registration system with information in the database of the
motor vehicle autherity to the extent required to enable each such official to verify the
accuracy of the information provided on applications for voter registration.” Section
303(a)(5)(B)(i} (emphasis added). Section 303(a)(5)(BXii) of HAVA also provides that
state motor vehicle officials and the federal commissioner of Social Security shall “cnter
inio an agreement. .. for the purpose of verifying applicable information” provided by voter
registration applicants.

The September 8 letter makes it very clear that HAVA requires states to undertake
the verification process outlined by Congress, but that the statute “leaves the ultimate
decision of whether to register the applicant, including the decision of whether the
information provided by the voter has been sufficiently verified, up to the State or local
election official charged with that responsibility under State law.” Nowhere in the letter do
I state that States should refuse to register applicants because of “typos and mistakes by

election officials.”
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2, The U.S. Election Assistance Commission

Tam accused of “usurping” the role of Mr. Rich on the Board of Advisors ofthe
U.S. Election Assistance Commission and failing to “consult” with him over EAC matters.
Section 214 of HAVA provides that the Department of Justice has two representatives on
the Board of Advisors, the Chief of the Office of Public integrity and the Chief of the
Voting Section or their “designees.” 42 U.S.C. § 15344, The Assistant Attorney General
of the Division made the decision that I would serve as the designated representative on
(t;eh.al.f of the Voting Section and sent a letter to the EAC notifying the Commission of that

scision.

As outlined in Section 202 of HAVA, Congress intended the EAC to help improve
the administration of foderal clections. 42 U.S.C. § 15322. The Board of Advisors was
tasked in Section 212 with providing its best advice and recommendations to the EAC in
preparing voluntary voting system guidelines, voluntary guidance under Title TiI of HAVA,
and best practices recommendations for election administration. Unlike Mr. Rich, I have
real-world experience in election administration and considerable knowledge of voting
system guidelines. I served as a member of twa separate committees developing standards
for voting equipment and electronic data interchange in the election area: the Voting
Standards Cormmittee of the Institute of Electrical and Electronics Engineers (IEEE) and
the Election and Voter Service Technical Committee of the Organization [or the
Advancement of Structured Information Standards (OASIS). Due to my experience, the
Assistant Attorney General apparently believed I was better suited to serve on the Board of
Advisors,

The Authors also criticize certain email communications between me, the EAC
Commissioners and he leadership of the Board of Advisors. There was nothing
mappropriate about that correspondence. First, there is nothing unusual or untoward about
discussions accurring between two federal agencies with overlapping jurisdiction over a
federal statute, particularly when the two agencies may have differing views on the
statute’s requirements. In fact, under such circumstances, one would hope that the agencies
would consult with one another to reach consensus so the public and the regulated
community are not faced with differing interpretations of the same statute. That is what in
fact occurred on moare than one occasion. Second, [ was a member of the Board of
Advisors that is supposed to give advice to the EAC Commissioners, I sent such advice
and recommmendations to the Commissioners and the Board on a number of issues — there
was nothing inappropriate about that, either.

3. Amicus Briefs

The Authors accuse me of personally violating “established Department policy” by
supposedly involving the Division in “contentious and partisan litigation™ and for allegedly
“drafi[ing] legal briefs in lawsuits between the Republican and Democratic parties...all in
favor of the Republican party’s position.” Though the Authors do not provide details, these
accusations apparently refer to litigation filed in 2004 by privale plainti(fs under HAVA
over the new statute’s provisional balloting requirements.

Amicus briefs are prepared by the Appellate Section and then reviewed by the
senior leadership of the Division for final approval. -No bricf can be filed without the
12
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Assistant Attorney General’s authorization. A simple review of the briefs reveals the
names of the attorneys at the Division who prepared and approved these briefs on behalf of
the Department of Justice - they included Assistant Attorney General R, Alexander Acosta
and the head of the Appcllate Section, David K. Flynn, along with the lawyers in the
Section who drafted the briefs, David White and Chris Wang, My name appears nowhere
in the briefs, although I reviewed drafis prepared by Mr. Flynn and his Appellate Section
lawyers, as did other lawyers in the Front Office of the Division. Decisions regarding the
contents of these briefs, and whether to file ther, were made by the Assistant Attorney
General and the Principal Deputy Assistant Attorney General. This is entirely consistent
with the law, regulations, and the usual and customary practices of the Division, The
Authors vastly overstate my influence.

The cases in which these amicus briefs were filed in Florida, Michigan, and Ohio
(including the Sixth Circuit) were the first major cases under HAVA. Each raised
significant issues about the availabilily of a private right of action and the Section 302
requirentent that states provide provisional ballots to certain veters. 42 U.8.C. §15482.
The briefs at issue are available on the HAVA web page of the Voting Section at the
Division’s website at http://www.usdoj.gov/crt/voting/hava/hava.html.

Scetion 401 of HAV A gives the Attorney General authority to enforce the statute,
so it should come as no surprisc that the Assistant Attorney General believed it was
important to provide the courts with the Department's views on the issues raised in the
lawsuits. In fact, the Division files amicus briefs in a wide variety of cases that affect
voting rights. The gravaman of the Authors’ complaint is really that they disagree with the
Division’s position that HAV A did not permit a private right of action with respect to the
statute’s provisional balloting scction. Once again, their criticism is policy-driven and they
characterize these dilferences in policy as malfeasance. The briefs speak for themselves
and in my opinion present a reasoned argument based on the text and structure of the
statute; as well as its legislative history. In these briefs, the Department noted that other
voting rights statutes, namely the Voting Rights Act and the National Voter Registration
Act, clearly recognize a private right of action, while HAVA does not, This issue was even
debated by members of Congress and Senator Dodd, one of HAVA’s main sponsors,
indicated that HAV A was not privately enforceable. Senator Dodd stated:

While T would have preferred that we extend [a] private right of action. .., the House
simply would not entertain such an enforcement provision. Nor would they accept
fcderal judicial review of any adverse decision by a State administrative body.

148 Cong, Rec, S10488-02, §10512 (Oct. 16, 2002).

The Sixth Cireuit ultimately disagreed with the Department’s position and held that
although “HAVA does not create a private right of action,” HAVA does create a right to
cast a provisional ballot under certain circumstances that is cnforceable against state
officials under 42 U.S.C. § 1983." While the Authors’ preferred policy position may have
prevailed on this issue, they are absolutely incorrect that the Division came to its position
as a result of political considerations or that that position was unreasonable.

? See Sandusky Co. Democratic Party v. Blackwell, 387 F.3d 563,572-573 (6th Cir. 2004).
13
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With respect to the second issue raised in these cases, provisional ballots, the
Aut.h-ors fail to inform the Rules Committee that in each of these three cases, the Division’s
position prevailed. The Florida federal district court and the Sixth Circuit (which decided
both the Ohio and Michigan cases) agreed with the Division’s position on provisional
balloting. See Florida Democratic Party v. Hood, 342 F.Supp.2d 1073 (N.D. Fla.2004);
Sandusky County Democratic Party v. Blackwell, 386 F.3d815 (6™ Cir. 2004) and 387 F.3d
565 (6™ Cir. 2004).

The issue in each of these cases was whether Section 302 of HAVA requires stales
to count the provisional ballots of individuals who voled outside of their assigned precincts.
The Division’s amicus briefs addressed only the very narrow federal question — they did
not address whether or not precinct-based voting is appropriate in any particular state, The
Division’s briefs argued that HAVA requires a state to provide a provisional ballot to an
individual who does not appear on the registration list at a polling place, but believes he or
she is registered and eligible to votc there. Howover, Congtess did not prohibit a state from
declining to count that ballot if the voter is not, in fact, eli gible lo vote at that polling place.
The Sixth Circuit rejected the arguments advanced by the plaintiffs, and held that Congress
did not intend to override traditional precinct-based voting by the states when it passed
HAVA and that HAVA does not require a state to count a provisional ballot “if it is cast
outside the precinct in which the voter resides.” Thus, every final court of record in each of
these cascs agreed with the Division’s position on provisional ballots.

4. Spencer v. Blackwell

The Authors also fault me for drafiing a letter in another Ohio case, Spencer v,
Blackwell. This letter was authorized and signed by the Assistant Attorney General and is
available on the Voting Section’s HAVA web page at
http://www.usdoj.gov/crt/voling/hava/spencer.pdf and speaks for itself. It brought to the
federal court’s attention the new provisional balloting requirements set forth in HAVA and
noted that if voters were challenged in the November 2 election pursuant to state law, “as a
matter of federal law those challenged voters must be given the opportunity to cast a
provisional ballot even if they are unable to answer the specific questions posed by election
Jjudges.” See Letter of October 29, 2004, from R. Alexander Acosta to Judge Susan J.
Diotz. The Authors claim that the Division’s letter was somehow improper because “the
law did not implicate any statue that the Department enforces,” The state challenge law at
issue, the Division noted, implicated HAVA’s provisional balloting requirements. There
was absolutely nothing improper about the Assistant Atforney General’s decision to
provide information to the judge in this casc on the Division’s views about a new federal
statute. The Sixth Circuit found against the plaintiffs in their request for injunctive relief.
Spencer v. Blackwell, 388 F.3d 547 (6™ Cir. 2004).

National Voter Registration Act

The Authors accuse me of *‘chang[ing] the enforcement direction of the Departnicnt
regarding the National Voter Registration Act.” This complaint amounts to nothing more
than the fact that the Division enforced Section 8 of the NVRA. Among its other
requirements, Section 8 requires states to “conduct a general program that makes a o
reasonable effort to remove the names of ineligible voters from the official lists of eligible

14
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voters by reason of (A) the death of the registrant; or (B) a change in the residence of the
rf:glstmnt.’ 42U.8.C. § 1973gg(a)(4). Section 8 is an important part of the nation’s voter
rights laws, and the low esteem in which the Authors hold il is perplexing.

. First, the Authors vastly overstate my authority, The enforcement priorities of gach
Section at the Division, including the Voting Section, are determined by the Assistant
Attorney General, not a career Counsel. I certainly made recommendations to the senior
leadership on what those prioritics should be — that was part of my job - but I had no finai
decision making authority,

Second, under the current Administration, the Division has an outstanding NVRA
enforcement record. The prior Administration did not file a single lawsnit to enforce the
NVRA during the period 1997 to 2000. The first new lawsuits to enforce the statute werc
filed in 2001 against the State of Tennessee and the City of St. Louis, Missouri. Suit was
filed against Termessee over the state’s failure to implement voter registration opportunities
in state public assistance and driver’s licenses offices. Suit was filed against St. Louis
because of the city’s failure to follow the specific notice provisions of Section § of the
NVRA before removing voters from the registration list.

The Division also {iled NVRA suits against New York for failing to offer voter
registration to disabled students at public colleges and universities and against Pulaski
County, Arkansas for violating a number of provisions of Section 8. The Division
additionally settled two other NVRA problems out of court that involved jurisdictions not
properly registering new voters.

The Authors complain specifically about a lawsuit filed against Missouri for the
state’s failure to properly maintain voter registration lists as required under Section 8, as
well as improperly removing voters by failing to follow the required notice provisions.’
This enforcement action was the result of an investigation conducted by career tawyers
within the Voting Section (as described in the complaint) that showed that the Secretary of
State and certain Missouri counties were not complying with the law. The suit had
absolutely nothing to do with politics or partisanship or the fact that the Missouri Secretary
of State is 2 Democrat — in fact, the Division filed an almost identical suit under the NVRA
for the same failure to properly maintain the voter registration list against the Indiana
Secretary of State, who happened to be a Repub]icm'x.1l The Authors criticize the filing of
the Missouri suit because a federal judge dismissed the case, holding that DOJ needs to sue
the individual counties at fault. However, it is my undersianding that the dismissal is being
appealed by the Division.

In the identical Indiana NVRA suit, the Secretary of State agreed to remedy the
violation and entered into a Consent Decree that was approved by a federal judge. See

0 The complaint is available at http:/fwww.usdoj goviertivoting/mvra/mo_nvra_comp.htm. Paragraph 13 of
the complaint states, in part, that there are ocal election jurisdictions that “have not always followed the
notice and timing requirements of Section 8 of the NVRA with respect to voters who may have moved.
These practices have resulted in the removal of voters from voter tegistration lists in elections for federal
office prematurely in a manner not consistent with federal law.”
1t See hitp:i/wwiw usdo.govrertivating/nvra‘in_nvra_corap.htm. The Indiana case was filed in 2006 w_hen 1
was no fonger at the Division, although the investigation that led to the suit was authorized by the Acting
Assistant Attorney General white T was still at the Division.
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http:/f'wvausdoj.gov/crt/volingﬁnvra/in_nvra_cdpdf. The same is true of the NVRA
lawsuit in New Jersey mentioned by the Authors — the defendants entered into a Consent
Decree approved by a federal court. '

The Authors criticize these three NVRA lawsuits, two of which were settled with
lhe explicit approval of federal judges and one of which is on appeal. They fail to
at{lﬂ}qwledge that these three lawsuits were not the only NVRA lawsuits brought by the
Division, Their disagreement is nothing more than a public policy dispute. They would
hz}ve ordered the Division’s enforcement prioritics differcntly than did the leadership of the
Dn_rision and the Department of Justice. The Division could not willfully igriore the list
matenance requirements of the NVRA, requirements that were reinforced by Congress in
Section 303 of HAVA. List maintenance is required in both the NVRA and HAVA and it
is the responsibility of DOJ to enforce those laws.

Georgia v, Ashcroft

Finally, the Authors claim that I failed to understand “that [my]roleasa
Department of Justice attorney was to represent the ‘United States of America.’ Instead, on
several occasions [I] took actions indicating a stubborn view that the Department
represented the Bush Administration, the Republican Party or the Assistant Attorney
General.” T agree that a DOT lawyer represents the United States, and 1 also believe that the
Executive Branch should be run by the appointees of the President of the United States.

The President’s appointess are vested with decision-making authority. During my

time at the Department of Justice, I represented the United States, but I also represented the
- Bush Administration — which appointed my superiors, including the Assistant Attomey

General to whom I reported. Every federal employee in the Executive Branch represents
both his country and whichever Administration happens to occupy the White House. (The
suggestion that I neglected my duties as a Department employee to instead serve as a
Republican Party operative while T worked at the Division is insulting.) Ido not believe
that any “career professional™ (myself included) has the right to disobey, or otherwise
disrcgard, a politically-appointed superior simply because he disagrees with that superior’s
policy choices and believes that he “represents the United States.”

The final altegation the Authors bring to the Committee’s atiention is that T “tock a
leading role” in the Georgia v. Ashcroft case and somehow violated the Federal Rules of
Civil Procedure by attending an oral hearing held in this case when it was on remand
before the district court. One of my duties as a career Counsel in the Front Office of the
Division was monitoring all litigation in which the Voting Section was involved and
reporting developments to my supervisors, including the Deputy Assistant Attorney
General and the Assistant Attorney General. Idid not take an active role in the litigation
itself, such as taking depositions, interviewing witnesses, signing pleadings, or presenting
oral arguments to the judges, as the trial attoreys assigned to the case were, although I
certainly reviewed the work done in the case. 1 was under no obligation to file a Notice of
Appearance under the applicable federal rules and I cerfainly was not required to do so

12 Enited States v. State of New Jersey, Civil No, 06-4889 (D. N.J. October 12, 2006). This lawsuit was filed
over violations of Section 8 of the NVRA as well Scction 303(a} of HAVA.
16
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simply because I attended an oral hearing (as did other Voting Section career lawyers

whoss: names were not on the pleadings filed with the court). I made no presentations of

:hny kind to the judges in the matter and did not in any other way put in an appearance in
€ case.

Conclusion

I have been a lawyer for over two decades. 1 have always practiced law in a
professional and completely ethical manner, and that includes the four years I worked at the
Department of Justice. Pattisanship and politics played no part in the decisions I made or
the legal advice and recommendations that I gave to my supervisors at the Civil Rights
Division, including all three of the Assistant Attorney Generals for whom I worked, T
applied the law and prior precedent as I understood it to every case [ was presented. I
believe the facts and the subsequent court decisions show that the decisions the Division
made while [ worked there were reasonable, easily defensible, and legally correct, confrary
to the claims made by the Authors.

The FEC can only function well when its commissioners engage in bipartisan
consensus building to issue regulations, conduct audits, and enforce the law when
conducting investigations of violations. The record that the four nominees have established
over the past 18 months while they have served on the Commission demonstrates our
ability to work together to enforce the Federal Election Campaign Act.

Enforcement

In enforcement matters, for example, we have cast 1,094 votes. Voies on
enforcement mailers are a true test of the ability of Commissioners to work together on a
nonpartisan basis, because these are votes that determine whether or not the Commissioners
believe that a political candidate or political party or political committee have violated the
law based on the investigation conducted by the FEC’s Office of General Counsel. In
2006, the percentage of split votes was only 0.9%, atd in 2007, it was only 0.2% through
June 5. This is a remarkable achievement that shows that the Commissioners of both
parties are intent on enforcing the law without regard to partisan advantage.

Adyvisory Opinions

The current Commission has voted on 42 Advisory Opinions. See Attachment A.
Twenty-three of these opinions were adopted unanimously, Nine were adopted with only
one dissenting vote. In three cases, the Commission split and was unable to approve a
response to the requestor. Of the 39 cases in which the Commission issued an Opinion,
have cast only five dissenting votes. The record shows that every current Commissioner
has disscnted more than once during this period. There is a healthy diversity of opinion
among lhe Commissioners which is invaluable when considering the issues that come
before us. Overall, I think this record demonstrates a remarkable ability on the part of each
‘Commissfoner to work with his colleagues to reach agreement on difficult issues.

17
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Regulations

Since T was appointed to this position, the Commission has adopted seven (7) new
Final Rules, and I voted as part of a bipartisan majority in each of those instances, The
Commission also voted twice to retain existing rules. I dissented in one of those matters
because | believed the Commission should undertake a rulemaking to produce additional
regulations to provide guidance to the regulated community on the subject of when 2 527
organization becomes a federally regulated “political committee.”* The Commission’s
rulemakings are detailed at Attachment B. :

I am proud of mry record at the Commission because it shows in concrete terms that
I work together with my fellow Commissioners every day to achieve our common goals
and objectives. This record also refutes any suggestion that I am unable or unwilling to
enforce the law as it is written. I thank the Comumittee for this opportunity to respond to the
criticisms that have been leveled against me.

Sincerely yours,

Ao

Hans A. von Spakovsky

13 My statement on this matter has previously been provided to the Committee and is available at
http:/iwww.fec.govimemb ers/von_Spakovsky/speeches/statement20060531.pdf.
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Attackment A
ADVISORY QPINIONS
Dute AO AOQ Reéquestor Vote | Dissenter(s)
Number - 3
1719/2006 | 2005-20 Pillsbury Winthrop Shaw Pitman 6-0
3/9/2006 2006-01 PAC For A Change (Boxer) 6-G
3/9/2006 2006-02 Robert Titley 5-1 ! Toner
3/9/2006 | 2006-06 Francine Busby for Congress 4-2 | Toner, Mason
3/23/2006 | 2006-03 Whirlpool Corp. PAC 6-0
3/29/2006 | 2006-04 Tancredo for Congress Committee | 4-2 | Toner, von
Spakovsky
4/20/2006 | 2006-07 J.D. Hayworth for Congress 4-1 | Weintraub
4/20/2006 | 2006-09 American Institute for Certified 3-2 | AQ not
Public Accountants PAC adopted.
4/20/2006 | 2006-11 ‘Washington Demaocratic State 4-1 | Lenhard
Central Committee
4/20/2006 | 2006-12 International Association off 5-0
Machinists & Aerospace Workers
5/4/2006 2006-08 Matthew Brooks 4-2 | Weintraub,
Walther
5/4/2006 2006-13 Dennis Spivak 6-0
5/9/2006 20006-16 Nancy Detert 6-0
5/18/2006 | 2006-15 TransCanada Corp. 5-1 | Walther
6/5/2006 2006-19 Los Angeles County Democratic | 5-1 | Walther
Party Central Commitiee :
6/22/2006 | 2006-14 Nautionzal Restaurant Association 3-2 | AOnot
; PAC adopted,
6/22/2006 | 2006-17 Berkeley Electric Cooperative Inc. | 5-0
6/22/2006 | 2006-18 Kay Granger Campaign Fund 4-1 | Lenhard
6/30/2006 | 2006-10 EchoStar Satellite LLC 5-1 | Tomer
8/29/2006 | 2006-21 Cantwell 2006 6-0
8/29/2006 | 2006-26 Texans for Henry Bonilla 6-0
9/6/2006 2006-25 Jon Kyl for US Senate 6-0
9/14/2006 | 2006-22 Wallace for Congress 6-0
10/4/2006 | 2006-20 Unity ‘08 5-1 | von Spakovsky
10/4/2006 | 2006-24 National Republican Senatotial 4-2 | Toncr, von
Committee Spakovsky
10/13/2006 | 2006-31 Bob Casey for Pennsylvania 3-3 | AO not
Committee adopted.
11/2/2004 | 2006-29 Rep. Mary Bono 6-0
11/9/2006 | 2005-30 ActBlue 4-2 | Mason,

Weintraub
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Date A0 AO Requestor . ‘Vate | Dissenfer(s}
Nuamber C L N R .
1172172006 | 2006-32 Progress for America 4-2 | Toner, von
Spakovsky
12/21/2006 | 2006-33 National Association of Realtors 4-2 | Weintraub,
PAC Walther
1/25/2007 | 2006-35 Kalbe for Congress 4-0
1/25/2007 | 2006-37 Kissin for Congress 4-0
2/8/2007 | 2006-34 Working Assets, Inc. 6-0
2/8/2007 2006-36 Green Senatorial Campaign 6-0
Committee
2/812007 2006-38 Sen. Casey State Committee 6-0
3/1/2007 2007-03 Obama Exploratory Committec 5-0
3/8/2007 | 2007-02 Arizona Libertarian Party 5-0
3/22/2007 | 2007-01 Sen. Claire McCaskill 5-0
4/19/2007 | 2007-04 Atlatl, Ing, 4-1 | von Spakaovsky'
5/3/2007 2007-05 Erik Ivorson 4-0
5/3/2007 2007-06 Libertarian Party of Indiana 3-0
| 5/31/2007 | 2007-07 Craig for US Congress 5-0
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Attachment B

Rulemaking Votes

L. Revised Explanation and Justification for Definitions of "Agent" for BCRA
Regulations on Non-Federal Funds or Soft Money and Coordinated and Independent
Expenditures {11 CFR 109.3 and 300.2(b)}, 71 Fed. Reg. 4,975 (Jan. 31, 2006).
¢ Final vote, 4-2, taken January 23, 2006. Commissioners Lenhard, Mason, Toner
and von Spakovsky voted affirmatively for the decision. Commissioners Walther
and Weintraub dissented.

2. Final Rules and Explanation and Justification on the Definition of Federal
Election Activity (11 CFR 100.24), 71 Fed. Reg. 8,926 (Feb. 22, 2006).
s Final vote, 6-0, taken February 9, 2006, Commissioners Lenhard, Mason, Toner,
von Spakovsky, Walther, and Weintraub voted affirmatively for (he decision.

3. Interim Final Rule on the Definition of Federal Election Activity (Modifying the
Definition of "In Connection with an Election in which a Candidate for Federal Office
Appears on the Baliot" (11 CFR 100.24(a)(1)(iii)), 71 Fed. Reg. 14,357 (Mar. 22, 2006).
+ Final vote, 4-2, taken February 9, 20056, Commissioners Mason, Toner, von
Spakovsky, and Walther voted affirmatively for the decision. Commissioners
Lenhard and Weintraub dissented.
* Tinal Explanation and Justification adopted on March 16, 2006. Commissioners
Mason, Toner, von Spakovsky, and Walther voted alfirmatively for the decision.
Commissioners Lenhard and Weintraub dissented.

4. Final Rules on the Definitions of "Solicit" and "Direct" (11 CFR 3(0.2(m) and
(n)), 71 Fed. Reg. 13,926 (Mar, 20, 2006).
s Final vote, 4-2, taken March 13, 2006. Cornmissioners Mason, von Spakovsky,
Toner, and Walther voted affirmatively for the decision. Commissioners Lenhard
and Weintraub dissented.

5. Final Rules and Explanation and Justification on Internet Communications, 71
Fed. Reg. 18,589 (April 12, 2006),
¢ Final vote, 6-0, taken March 27, 2006. Commissioners Lenhard, Mason, Toner,
von Spakovsky, Walther, and Weintraub voted affirmatively for the decision.

0. Final Rules on Coordinated Communications, 71 Fed. Reg. 33,190 (June 8, 2006).
o Final vote, 6-0, taken April 7, 2006. Commissioners Lenhard, Masor}, Toner, von
Spakovsky, Walther, and Weintraub voted affirmatively for the decision.
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¢ Final Explanation and Justification adopted, 6-0, on June 2, 2006.
Commissioners Lenhard, Mason, Toner, von Spakovsky, Walther, and Weintraub
voted affirmatively for the decision.

7. Final Rules on Increase in Limitation on Authorized Committees Supporting
Other Authorized Committees, 71 Fed. Reg. 54,899 (Sept. 20, 2006).
¢ Final vote, 6-0, taken September 14, 2006. Commissioners Lenhard, Mason,
Toner, von Spakovsky, Walther, and Weintraub voted affirmatively for the
decision, s

8. Supplemental Explanation and Justification on Political Committee Status, 72
Fed. Reg, 5,595 (Feb. 7, 2007).
e Final vole, 4-2, taken January 31, 2007. Conmumissioners Lenhard, Mason,
Wallher, and Weintraub voted affirmatively for the decision. Commissionets
Toner and von Spakovsky dissented,

9. Finals Rulcs on Best Efforts in Administrative Fines Challenges, 72 Fed. Reg.
14,662 (March 29, 2007).
o Final vote, 5-0, taken on March 22, 2007. Commissioners Lenhard, Mason, von
Spakovsky, Walther, and Weintraub voted affirmatively for the decision.
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Executive Summary

Representalive John Conyers, Jr., the Ranking Democral on the House Judiciary
Committee, asked the Democratic staff to conduct an investigation into irrcgularitics reported in
the Ohio presidential clection and to prepare a Status Report concerning the same prior to the
Joint Mceting of Congress scheduled for January 6, 2003, to receive and consider the votes of the
elecloral college [or president. The [ollowing Repont includes a briel chronology of the evenls;
summarizes the relevant background law; provides detailed findings (including factual findings
and lcgal analysis); and describes various recommendations for acting on this Report going
forward.

We have found numerous, serious election irregularities in the Ohio presidential
election, which resulted in a significant disenfranchisement of voters. Cumulatively, these
irregularities, which affected hundreds of thousand of votes and voters in Ohio, raise grave
doubts regarding whether it can be said the Ohio electors selected on December 13, 2004, were
chosen in a manner that conforms to Ohio law, let alone federal requirements and
constitutional standards.

This report, therefore, makes three recommendations: (1) consistent with the
requirentents of the United States Constitution concerning the counting of electoral votes by
Congress and Federal law implementing these requirements, there are ample grounds for
challenging the electors from the State of Ohio; (2) Congress should engage in further
hearings into the widespread irregularities reported in Ohio; we believe the problems are
serious enough to warrant the appointment of a joint select Comntittee of the House and
Senate to investigate and report back to the Members; and (3) Congress needs to enact
election reform to restore our people’s trust in our democracy. These changes should include
putting in place more specific federal protections for federal elections, particularly in the areas
of audit capability for electronic voting machines and casting and counting of provisional
hallots, as well as other needed changes to federal and state election laws.

With regards to our factual finding, in brief, we find that there were massive and
unprecedented voter irregularities and anomalies in Ohio. In many cases these irregularities
were caused by intentional misconduct and illegal behavior, much of it involving Secretary of
State J. Kenneth Blackwell, the co-chair of the Bush-Cheney campaign in Ohio.

First, in the run up to election day, the following actions by Mr. Blackwell, the
Republican Party and election officials disenfranchised hundreds of thousands of Ohio
citizens, predominantly minority and Democratic voters:

. The misallocation of voting machines led to unprecedented long lines that
disenfranchised scores, if not hundreds of thousands, of predominantly minority
and Democratic voters. This was illustrated by the (act that the Washington Post
reporled thal in Franklin County, “27 of the 30 wards with the most machines per
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likely disenfranchised thousands, if not tens of thousands, of voters, particularly
seniors. A [ederal court found Mr, Blackwell’s order Lo be illegal and in violation of
HAVA.

Second, on election day, there were numerous unexplained anomalies and
irregularities involving hundreds of thousands of votes that have yct to be accounted for:

. There were widespread instances of intimidation and misinformation in violation of
the Voting Rights Act, the Civil Rights Act of 1968, Equal Protection. Due Process
and the Ohio right to vete. Mr. Blackwecll’s apparent failurc to institutc a single
invesligalion inlo these many serious allegations represents a violation ol his slatulory
duty under Ohio law Lo investigale eleclion irregularilies.

. We learned of improper purging and other registration errors by election officials
that likely disenfranchised tens of thousands of voters statewide. The Greater
Cleveland Voter Registration Coalilion projects that in Cuyahoga County alone over
10,000 Ohio citizens lost their right to vote as a result of official registration crrors.

. There were 93,000 spoiled ballots where no vote was cast for president, the vast
majority of which have vet to be inspected. The problem was particularly acute in Lwo
preeincts in Montgomery County which had an undervote rate of over 25% cach —
accounting for ncarly 6,000 voters who stood in line to vote, but purportedly declined to
vole [or president.

. There were numerous, significant unexplained irregularities in other counties
throughout the state: (i) in Mahoning county at lcast 25 clectronic machines transferred
an unknown number of Kerry voles (o the Bush column; (ii) Warren County locked out
public observers [rom vole counting citing an FB] warning aboul a polential lerrorist
threat, yct the FBI statcs that it issucd no such waming; (iii) the voting rccords of Perry
county show significantly morc votes than voters in some precinets, significantly less
ballots than voters in other precinets, and voters casting more than one ballot; (iv) in
Buller counly a down ballol and underfunded Democratic State Supreme Courl candidale
implausibly received more voles than the best funded Democralic Presidential candidale
in history; (v) in Cuyahoga county, poll worker crror may have led to little known third-
party candidates reeciving twenty times more votes than such candidates had cver
reccived in otherwise reliably Democratic lcaning arcas; (vi) in Miami county, voter
Lturnoul was an improbable and highly suspect 98.55 percent, and aller 100 percent of the
precincls were reported, an additional 19,000 exira voles were recorded [or President
Bush.

Third, in the post-election period we learned of numerous irregularities in tallying
provisional ballots and conducting and completing the recount that disenlanchised thousands
of voters and call the entire recount procedure into question (as of this date the recount is still not
completce) :

. Mr. Blackwell’s failure to articulate clear and consistent standards for the counting

of provisional ballots resulted in the loss of thousands of predominantly minority
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votes. Tn Cuyahoga County along, the lack of guidance and the ultimate narrow and
arbitrary review standards significantly contributed to the fact that 8,099 out of 24,472
provisional ballots were ruled invalid, the highest proportion in the state.

. Mpr. Blackwell’s failure to issue specific standards for the recount contributed to a lack
of uniformity in violation of both the Due Process Clause and the Equal Protection
Clauses. Wc found innumerable irregularitics in the recount in violation of Ohio law,
including (i) counties which did not randomly select the precinct samples; (ii) counties
which did not conduct a full hand court after the 3% hand and machine counts did not
match; (iii) counties which allowed for irregular marking of ballots and failed to secure
and storc ballots and machincry; and (iv) countics which prevented witnesses for
candidates from obscrving the various aspects of the recount.

. The voting computer company Triad has essentially admitted that it engaged in a
course of behavior during the recount in numerous counties to provide “cheat
sheets” to those counting the bhallots. The cheat sheels informed election oflficials how
many votcs they should find for cach candidate, and how many over and undcr votcs they
should calculate to match the machine count. Tn that way, thcy could avoid doing a full
county-wide hand recount mandated by statc law.

Chronology of Events

The Lead Up to the 2004 Ohio Presidential Election In Ohio — In the days leading up lo
election day 2004, a consensus appeared Lo have emerged among observers that the slale of Ohio
would be onc of the battlcground states that would decide who would be clected the Forty-fourth
President of the United States.” Both the Democratic and Republican Presidential campaigns, as
well as outside groups, had spent considerable time and resources Lo win the slale, bul the day
belore the election, the Democratic candidate, Senator John Kerry, appeared (o have the edge.’
The Democralic Party also had vasily outperformed its Republican counterparts in registering
voters in this key state.”

Election Day — Numcrous irrcgularitics were reported throughout Ohio. In particular, in
predominalely Democratic and African-American areas, the voling process was chaotic, laxing
and ullimately [Tuilless [or many. The repealed and suspicious challenges ol voler eligibilily and
a lack of inadequate number of voting machines in these areas worked in concert to slow voting

“See, e.g. Susan Page, Swing States Lean to Kerry: Democrat Ties Bush Nationally, USA
Topay, Nov. 1,2004; Annc E. Kornblut, Big Push to the Finish: Bush, Kerry Make Last Stand
in Crucial States, BosTON GLOBE, Nov. 1, 2004; Mike Allen and Lois Romano, A Feverish
Pitch in Final Hours, WAs1L, PosT, Oct. 31, 2004,

*See Page, supra.

“See Ford Fessenden, A Big increase Of New Voters in Swing States, N.Y. TIMESs, Sepl.
26, 2004.
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DEMOCRACY AT RISK: THE 2004 ELECTION IN OHIO

EXECUTIVE SUMMARY

Background

In December 2004, the DNC announced a comprehensive investigative study and
analysis of election administration issues arising from the conduct of the 2004
general election in Ohio. The DNC decided to undertake this study because of the
many reports, made to the Democratic Party, appearing in the press and made to
advocacy groups, immediately after the election, of problems in the
administration of the election in that state—problems that prevented many Ohio
citizens who showed up at the polls to be able to vote and to have their vote
counted. Although significant problems were reported in several states, the DNC
decided to concentrate on Ohio because it was a pivotal state in the election and
was the focus of extensive litigation and questions relating to administration of
the election, both before and after Election Day.

The purpose of this investigation was not to challenge or question the results of
the election in any way. Rather, the purpose of this effort was to fulfill the
Democratic Party’s commitment to ensuring that every eligible voter can vote and
that every vote is counted. This study, accordingly, was intended to address the
legitimate questions and concerns that have been raised and to develop factual
information that would be important and useful in crafting further necessary
election reforms.

The investigation sought to address the following key questions, among others:

e Were the numbers of voting machines, official pollworkers and other
resources adequate? If not, did the shortage, in eftect, lead to people
waiting much longer than they should have in order to vote? Were there
differences in how long people had to wait based on race, income or other
factors?

e The Help America Vote Act (“HAVA”), passed by Congress in the wake
of the 2000 Florida election problems, requires that voters who show up at
the polls and believe they are registered but aren’t on the voter list be
allowed to cast a “provisional ballot”—a special, paper ballot that is put
aside, separate from other ballots, and considered later. Different states
and counties had different rules about how and under what circumstances
to count those ballots. It’s much better to be able to cast a regular vote
than a provisional ballot: In Ohio more than 20 percent of provisional
ballots cast were not counted. The number of voters forced to cast
provisional ballots in Ohio was very high compared with other states.
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What accounted for that? Were there problems in the timely processing of
registration applications, or with purges and/or with other issues in the
development and maintenance of registered voter lists?

¢ Why were approximately one quarter of the provisional ballots cast found
to be invalid? Were there more invalid provisional ballots in particular
jurisdictions or among particular race or income groups? Why were so
many people who thought they had registered in the correct precinct,
ultimately found not to be on the registered voter list for that precinct?

e Were there anomalies in the reported voting results compared, for
example, with exit polls or with a county’s voting history that cannot be
explained by factors other than machine malfunction, misreporting and/or
mistabulation?

¢ Did the DRE (touchscreen) voting machines in use for the first time
function properly? Were proper security, logic and accuracy testing and
other procedures consistently followed?
2. Study Team and Methodology
To address these questions, the DNC assembled the following team:
Voting Experience in Ohio—Survey Research:
Diane Feldman, The Feldman Group
Cornell Belcher, brilliant corners Research and Strategies
Quantitative Analysis of Precinct Level Data:
Michael C. Herron, Ph.D., Associate Professor of Government, Dartmouth
College; Former Research Fellow, Center for Basic Research in the Social
Sciences, Harvard University; former Faculty Associate, Institute for Policy
Research, Northwestern University
Walter Richard Mebane, Jr., Ph.D., Professor of Government, Cornell University;
former Visiting Scholar Center for Basic Research in the Social Sciences, Harvard
University and former Visiting Associate Professor, Dept. of Social and Decision

Sciences, Carnegie Mellon University

Jasjeet Singh Sekhon, Ph.D., Associate Professor of Government, Harvard
University
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Voting Machine Technology:

Juan M. Jover, Ph.D., Chairman and Co-Founder of Phyten Technologies; former
Partner, Silicon Design Experts; former Director of Business Planning, American
Express

Dan S. Wallach, Ph.D., Associate Professor of Computer Science and Electrical
and Computer Engineering, Rice University

Data Collection and Assembly:

Eric Greenwald, Esq., Deputy Voter Protection Director for Ohio, 2004,
Democratic National Committee/Kerry-Edwards 2004

Julie Andreeff Jensen, Esq. Voter Protection Coordinator, Cuyahoga County,
Ohio, 2004, Democratic National Committee/Kerry-Edwards 2004

Project Management:

Donna Brazile, Chair, DNC Voting Rights Institute

Lina Brunton, DNC Targeting Director

Vincent Fry, Executive Director, DNC Voting Rights Institute
Monica Marvin, Esq., Brazile & Associates, Project Coordinator
Joseph E. Sandler, Esq., DNC General Counsel

The study methodology consisted of several basic components, which are
described in detail in the individual chapters of the report:

(1) A statewide random survey of Ohioans (conducted January 30 — February 2,
2005) who voted or went to the polls with the intention of voting in the 2004
general election; sample size: 1,201.

(2) Two surveys related to provisional ballot voters: a survey of 400 provisional
ballot voters in Cuyahoga County (includes Cleveland and surrounding cities)
and a survey of non-provisional voters in Cuyahoga County, each of whom
was paired with a geographically similar person from the provisional ballot
survey. In order to do this survey in the most thorough manner possible, it
was necessary to do these two separate polls, which was costly and time-
consuming. It was therefore necessary to limit the surveys to one county.
Cuyahoga County was selected because a higher percentage of provisional
ballots were NOT counted in that county compared to other counties.

(98]
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(3) Comprehensive analysis of all available precinct data on voter registration,
turnout, election results, absentee ballots cast, provisional ballots cast and
counted, number of voting machines/booths in each precinct, and number of
poll workers in each precinct.

(4) Analysis of above data by voting machine technology team.

(5) Comprehensive collection and analysis of available reports received by
DNC Voter Protection teams in Ohio on Election Day.

3. Highlights of Findings

A.  Substantial numbers of voters experienced problems in voting and
these problems varied significantly by race, geography and type of
voting machine and tabulation system that was used.

e  Overall, 28 percent of Ohio voters reported problems with their
voting experience, including ballot problems, locating their proper
polling place and/or intimidation.

e Twice as many African American voters as white voters reported
experiencing problems at the polls (52 percent vs. 25 percent).

e Touchscreen voting machines—also known as “direct recording
equipment” or “DRE” machines—were used for the first time in a
number of counties. Voters in counties using touchscreen voting
machines reported experiencing far more problems than voters in
other counties—>56 percent vs. 28 percent statewide.

o This problem was particularly acute in Franklin County (which
includes Columbus and surrounding areas) where 70 percent of
voters reported problems with their voting experience. Franklin is
one of the major urban counties in Ohio with a significant percentage
of lower-income and minority voters.

e There was a vast disparity in the level of confidence in the election
system among Ohio voters based on race: 71 percent of whites are
very confident their vote was counted correctly versus 19 percent of
African Americans.

e Overall, nearly one-quarter of all Ohio voters reported that their
experience in 2004 has made them less confident about the reliability
of elections in Ohio.
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B.  Scarcity of voting equipment caused long lines and deterred people
from voting. These problems varied significantly by race and type of
voting machine.

Scarcity of voting machines caused long lines that deterred many
people from voting. Three percent of voters who went to the polls
left their polling places and did not return due to the long lines.

Counties using DRE (touchscreen) voting machines witnessed longer
waits, with more than half (52 percent) of voters in these counties
waiting more than twenty minutes.

Of the counties using DRE (touchscreen) voting machines, Franklin
County (Columbus and surrounding cities) was the worst— 74
percent of voters waited more than twenty minutes to vote. There
were also proportionally fewer voting machines in Franklin County’s
minority neighborhoods than in its predominantly white
neighborhoods.

Statewide, African American voters reported waiting an average of
52 minutes before voting while white voters reported waiting an
average of 18 minutes.

Overall, 20 percent of white Ohio voters reported waiting more than
twenty minutes, while 44 percent of African American voters
reported doing so.

C. Provisional ballots were vastly overused in Ohio and the types of
voters forced to vote provisionally varied significantly by registration
status, residential mobility and race. Anecdotal evidence suggests
these problems were due to extremely faulty election administration.

158,642 provisional ballots were cast in Ohio, equaling 2.8 percent
of all votes cast for President—compared with 0.9 percent for
Pennsylvania and 0.3 percent for Florida. Indeed, only 27,742
provisional ballots were cast in Florida, which had 135 percent more
votes cast for President than were cast in Ohio.

New registrants were much more likely to be required to cast ballots
provisionally: 26.5 percent of voters who first registered to vote in
2004 were required to cast a provisional ballot versus 2.5 percent of
voters who registered before 2004.

Residential mobility was also associated with the likelihood of
casting a provisional ballot: Voters who had moved since the last
time they voted were 6.7 times more likely to vote provisionally.
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Voters who had lived at their current address for less than five years
were seven times more likely to cast provisional ballots than those
who have lived at their current address for more than five years.

Persons who rent their homes were 2.1 times more likely to cast
provisional ballots than homeowners.

Again, in order to do a more intensive study, the DNC team did two
surveys of voters in Cuyahoga County (Cleveland and surrounding
areas)—a survey of those who cast provisional ballots in Cuyahoga
County and a survey of non-provisional voters in Cuyahoga County.
Of provisional voters in Cuyahoga County, 35 percent were African
American, compared to 25 percent of non-provisional voters,
matched by geography. African American voters were 1.2 times
more likely than white voters to be required to vote provisionally.

These racial differences hold even when related differences in
mobility are accounted for: African American voters who had voted
in the past but had moved since the last time they voled were nearly
twice as likely fo be forced to vole provisionally than white volers
who had voted in the past but had moved since the last time they
voted.

Voters between the ages of 18 and 54 were far more likely to be
forced to vote provisionally than voters over the age of 55, even
when registration and residential mobility effects were taken into
account.

Overall, 78 percent of provisional ballots in Ohio were counted
whereas only 66.2 percent of provisional ballots in Cuyahoga
County were counted.

Reports submitted to the DNC’s Voter Protection Teams made it
clear that many election officials and poll workers did not
understand the provisional ballot rules and made many significant
mistakes:

1. in requiring voters to vote provisionally;

2. in not offering ballots to voters when they should have been
allowed to vote provisionally;

3. in running out of provisional ballots; or

4. in failing to handle ballots as legally required.
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D. Identification requirements were illegally administered and the effects
varied significantly by race and age.

Under Ohio law, the only voters who should have been asked for
identification were those voting in their first Federal election who
had registered by mail but did not provide identification in their
registration application. Although only 7 percent of all Ohio voters
were newly registered (and only a small percentage of those voters
registered by mail and failed to provide identification in their
registration application), more than one third (37 percent) reported
being asked to provide identification.—meaning large numbers of
voters were illegally required to produce identification.

For example, only 23 percent of provisional ballot voters in
Cuyahoga County were in fact newly registered, but 71 percent were
forced to provide identification.

African American voters statewide were 47 percent more likely to be
required to show identification than white voters. Indeed, 61 percent
of African American men reported being asked to provide
identification at the polls.

Although statewide only 22 percent of voters under age 30 were in
fact newly registered, 67 percent of these voters reported being
required to provide identification.

Overall, 36 percent of previously registered voters reported being
required to provide identification.—a requirement that was both
unnecessary and illegal.

E. There were significant problems in processing new registrations and
these problems varied by race and county.

Statewide, 2 percent of voters overall reported having their
registration status challenged at the polls—but only 1 percent of
white voters who were actually registered reported such problems
versus 4 percent of African American voters who were actually
registered.

African American women and younger African Americans
experienced the most registration problems.

Ballot problems varied across counties, with Cuyahoga County (3
percent) experiencing the most trouble.
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e Reports received by DNC Voter Protection Teams indicated that
local boards of election were simply unprepared to process the
dramatic surge in voter registration applications. This problem was
compounded by contradictory and incoherent directives from the
Ohio Secretary of State.

F. Many voters experienced intimidation and this experience varied
significantly by race.

e 6 percent of all voters reported feelings of intimidation.

e Statewide, 16 percent of African Americans reported experiencing
intimidation versus only 5 percent of white voters.

e Reports received by the DNC Voter Protection Teams included
voters being told falsely that if they had outstanding parking tickets
or car payments they would be arrested at the polls.

G Voters were less likely to have their votes counted in counties using
punchcard machines and optical scan machines that were centrally
tabulated.

e Thereis a difference in the residual vote rate (i.e., many ballots cast
with few valid presidential votes counted) depending upon the type
of machine used: optical scan voting machines that were tabulated at
the precinct where the votes were cast (precinct-tabulated optical
scan machines); optical scan voting machines that were tabulated at
a central terminal (centrally tabulated optical scan machines); DRE
(touchscreen) machines; or punchcard machines.

e The median residual vote rate in those precincts using precinct-
tabulated optical scan machines is within a normal range—while that
rate in punchcard precincts is more than twice as large, and is clearly
unacceptable.

e Unexpectedly high residual vote rates also occurred in centrally
tabulated optical scan precincts.

e In DRE (touchscreen) and precinct-tabulated optical scan precincts,
the higher number of machines per voter, increased the odds that the
votes would be counted. With fewer machines per voter—a
widespread problem in Ohio this time, as noted above—polling
places became more crowded and voters were less likely to take the
time to check or correct their ballots.
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e The residual vote rate is higher in precincts where the proportion
voting for Kerry was higher.

The study findings and independent analysis indicate that the use of
DRE (touchscreen) machines is highly problematic and the use of
precinct-tabulated optical scan systems is vastly preferable if
accessibility issues can be successfully addressed.

® As the study findings summarized above indicate, use of DRE
(touchscreen) machines was problematic in terms of deterring voters,
voters reporting experiencing problems, long waits and, where
machines were scarce, which was widespread, actual loss of votes—
i.e., votes cast but not counted.

e Team experts have confirmed that DRE (touchscreen) systems are
consistently shown to have higher residual vote rates than optical
scan systems even though DRE systems are specifically designed to
produce high valid vote rates.

e Our team expert points out that current DRE (touchscreen) systems
are extremely expensive to procure and maintain—which makes it
unlikely that sufficient numbers could ever be purchased to remedy
the scarcity problems detected in the study.

e While there is no reliable evidence of actual fraud in the use of these
machines in Ohio in 2004, our expert advises that DRE
(touchscreen) machines are not sufficiently safeguarded against
fraud and are less usable for the broad population of voters than
earlier simpler technologies; and that existing standards and
practices for certification are insufficient to ensure the security
requirements of DRE (touchscreen) systems.

e A voter-verified paper trail or equivalent system would address the
security of DRE (touchscreen) systems while preserving their
attractive features such as enhanced accessibility for disabled voters.

e Precinct based optical scan systems remain superior, however, with
respect to ensuring that everyone’s vote is counted.

e One attractive alternative is the use of a computer-assisted optical
scan ballot marking device, which would enable voters who need the
accessibility feature of DRE (touchscreen) systems to use a computer
to actually mark the optical scan ballot. Other voters would use a
standard marking pen. Only one computer device per precinct would
likely be necessary.
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The statistical study of precinct-level data does not suggest the
occurrence of widespread fraud that systematically misallocated votes
from Kerry to Bush.

e The tendency to vote for Kerry in 2004 was the same as the tendency
to vote for the Democratic candidate for governor in 2002 (Hagan).
That the pattern of voting for Kerry is so similar to the pattern of
voting for the Democratic candidate for governor in 2002 is, in the
opinion of the team’s political science experts, strong evidence
against the claim that widespread fraud systematically misallocated
votes from Kerry to Bush.

s Kerry’s support across precincts also increased with the support for
Eric Fingerhut, the Democratic nominee for U.S. Senate, and
decreased with the support for Issue | (ballot initiative opposing
same-sex marriage) and increased with the proportion of African
American votes. Again this is the pattern that would be expected
and is not consistent with claims of widespread fraud that
misallocated votes from Kerry to Bush.

10
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July 23, 2008

The Honorable Jerrold Nadler, Chairman

The Honorable Trent Franks, Ranking Member

Subcommittee on the Constitution, Civil Rights, and Civil Liberties
Committee on the Judiciary

B353 Rayburn House Office Building

‘Washington, DC 20515

Re:  Statement of People For the American Way,
Subcommittee Hearing: “Lessons Learned from the 2004 Presidential Election”

Dear Chairman Nadler and Ranking Member Franks:

On behalf of the hundreds of thousands of members of People For the American Way, | thank
you for the opportunity to submit this statement for the record of the hearing entitled “Lessons
Learned from the 2004 Presidential Election.” The right to vote is fundamental, and since our
founding by Norman Lear, Barbara Jordan, and other civic, religious, business and civil rights
leaders, People For the American Way has sought to empower those who have been traditionally
underrepresented at the polls, particularly young voters and people of color.

Earlier this year, People For the American Way announced its support' for the Committee’s
investigation into serious problems and voter suppression activities that took place in Ohio under
former Secretary of State J. Kenneth Blackwell. There is no question that numerous problems
were uncovered during the 2004 elections in Ohio. In addition to massive Election Protection
mobilization efforts that took place throughout Ohio, our affiliate People For the American Way
Foundation hosted multiple hearings in Cleveland and Columbus in order to document voters’
problems. In fact, as a result of these hearings and the thousands of complaints collected through
the Election Protection coalition, People For the American Way Foundation and other voting
rights allies including the National Voting Rights Institute and the Lawyers' Committee for Civil
Rights Under Law, filed a lawsuit on behalf of the League of Women Voters in Ohio and other
individual plaintiffs against Secretary Blackwell. The lawsuit sought a change in the state's
maladministration of the voting process.

Programs such as Election Protection have served to protect voters at the polls and address the
real problems in our electoral system. The Election Protection coalition has been able to identify
and document actual problems at the polls and provide recommendations for positive reforms.
This has been accomplished through the coordination and deployment of thousands of volunteers
across the country to serve as poll monitors to assist voters as they attempted to exercise their
right to vote. The data collected from volunteers and voters through reports from the field and
through the Election Protection Hotline clearly evidence a need for election officials to address
the issues such as voter harassment and intimidation, deceptive practices, voter caging, non-

! Enclosed.

2000 M Street, NW ¢ Suite 400 ¢ Washington, DC 20036
Telephone 202.467.4999 ¢ Fax 202.293.2672 ¢ E-mail pfawi@pfaw.org ¢ Web site http://www._pfaw.org
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compliance with minority language and accessibility laws to name a few. In 2004, People For
the American Way Foundation and our allies released a preliminary report entitled, “Shattering
the Myth, An Initial Snapshot of Voter Disenfranchisement in the 2004 Elections,”” which
exposed some of those stories, including:

e “Republican challengers were physically blocking access to polls with cars and
bodies.” [Kalamazoo, Michigan]

»  “A first time voter was denied the opportunity 1o vote. He had difficulty with the
leveru se the booth and when he asked a question, he was told (o use the
lever to close it. However, closing it caused him to cast a blank baltot. The
told to leave because there were no provisions for his mistakes.” {Warren County,
Michigan]

* “One Republican poll challenger was reported by several voters to be intimidating
poll workers and voters by standing too close to poll workers, writing down things
and calling out on his phone. He was described as very aggressive in his actions.
Voters called police who threatened to arrest challenger, but he chose to leave at
that point.” [Wayne County, Michigan]

* “Areport came in of black voters in a predominantly white neighborhood being
challenged by Republican challengers who requested proof of 1D, residence, and
signature. The challengers reportedly did not make similar demands on white voters.
At the same polling place, when black voters asked questions of election officials, the
officials reportedly refused to answer, telling them "it's very simple,” while providing
white voters with any requested information or assistance.” [St. Louis, Missouri]

s “Avoter registered to vote in September. When she went to the polling place on
Election Day, they said she was not registered and refused to give her a provisional
ballot.” [Cuyahoga County, Ohio]

*  “One entire polling place in had to ‘shut down’ at 9:25am on Election Day because
there were no working machines, Tt is unclear whether this polling place ever re-
opened.” [Cuyahoga County, Ohio]

* “Avoter in Franklin County received information purporting to be from the county
alerting him that since he moved, he would have to vote by provisional ballot. The
voter had not moved and had lived at the address for 10-15 years.” [Franklin County,
Ohio]

Additionally, the Election Protection coalition received and responded to numerous complaints
throughout the country in the 2006 election. What we found was that dirty tricks and deceptive
practices were as pervasive and brazen as ever. In Orange County, California, a Congressional
candidate sent out letters in Spanish to approximately 14,000 Hispanic registered voters warning

2 Enclosed.
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it was a crime for immigrants to vote in federal elections, and threatening voters that there
citizenship status would be checked against a federal database. Since immigrants who are
naturalized citizens have as much right to vote as any other citizen, and since no such database is
used in elections, these statements were outright lies. 1n Maryland, fliers were handed out in
Prince Georges County and predominantly African American neighborhoods with the heading
"Democratic Sample Ballot" and photos of Demaocrat Kweisi Mfume, along with the names of
the Republican candidates for Senator and Governor, implying an endorsement. Voters in
Virginia received recorded “robocalls,” sometimes late at night that falsely stated that the
recipient of the call was registered in another State and would face criminal charges if they came
to the polls.

2006 also brought several reports from voters in Pima County, Arizona that a group of people,
likely associated with "United States Constitution Enforcement (USCE),” were appearing at
various polling locations under the pretext of preventing illegal immigrants from voting
fraudulently. In Dona Ana County, New Mexico, a voter received several campaign phone calls
telling her to vote, but at a polling place that didn't exist. Furthermore, in Accomack and
Northampton Counties, Virginia, the Election Protection coalition documented complaints from
democratic voters who reported receiving phone calls from purported election officials advising
that they don’t need to vote on Election Day and would be prosecuted if they showed up at the
polls.

The Election Protection coalition was also active during the 2008 primary season. In February,
People For the American Way Foundation issued a report, “Will Problems in Early Primaries
Affect the Buckeye State?™ It documents the persistent problems voters experienced on Super
Tuesday, in the Potomac primaries, and other recent federal elections, forecasting the kinds of
problems that Ohio might see in its own election, and offering possible solutions for election
officials. On March 4, poll monitors and roving attorneys were dispatched in key precincts in
Cuyahoga County to assist voters with questions about where and when to vote, what kinds of ID
were required, and what to do if their names were somehow removed from the voting lists, they
were directed to the wrong polling place, or they were challenged at the polls. Volunteers also
distributed Voters’ Bills of Rights. The coalition’s toll-free voter assistance hotline, 1-866-OUR
VOTE, was available statewide to provide voters with live, free legal and general assistance to
help them vote. National organizations like People For the American Way Foundation,
Advancement Project, the National Association for the Advancement of Colored People, the
Lawyers” Committee for the Civil Rights Under Law, and the African American Ministers
Leadership Council’s Victory Through Voting program were joined in this effort by SEIU Local
1199, United Pastors in Mission, and Progress Ohio.

Election Protection will continue leading up to and on Election Day, November 4. Currently
People For the American Way Foundation is developing toolkits to arm voters in key states with
knowledge about voter ID requirements and their voting rights. Michigan® and Ohio toollits are
already available on the Democracy Campaign web site’. More states will soon follow.

? Enclosed.
'j Enclosed.
* http://www.workingfordemocracy.org
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People For the American Way agrees that the integrity of the electoral process must be protected,
but this can only be done by addressing actual problems that truly serve to undermine voter
participation and confidence. Such problems include procedures and actions by individuals and
election administrators that will prevent eligible voters from participating in the electoral
process. Voter intimidation and harassment of voters at the polls are some of the more obvious
forms of activities that disenfranchise voters and contribute to a lack of integrity in our election
process. Actions such as election officials removing eligible voters from the registration rolls,
the destruction of voter registration cards because of registrants” political affiliation, and the
mass challenging of minority voters at the polling places also must be addressed.

People For the American Way looks forward to working with Congress to protect the
fundamental right to vote for all Americans. In order to do that we must focus on enacting
positive reforms and removing barriers to the ballot. Our goal is simple and should be
unquestioned in the United States of America: an electoral system that guarantees every citizen
the right to vote and that facilitates rather than frustrates every citizen’s ability to cast a vote that
is fairly and accurately counted.

Sincerely,

~ e
] L (,{M L Lt
E) v

Tanya Clay House
Directory, Public Policy
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February 26, 2008

The Honorable Jerrold Nadler, Chairman

House Judiciary Subcommittee on the Constitution, Civil Rights, and Civil Liberties
B-353 Rayburn House Office Building

Washington, DC 20515

Dear Chairman Nadler:

On behalf of the more than one million members and activists of People For the American Way
(PFAW), 1 would like to extend our full support for the Committee's investigation into the
serious problems and voter suppression activities that took place in Ohio under former Secretary
of State J. Kenneth Blackwell.

There is no question that numerous problems were uncovered during the 2004 elections in Ohio.
In addition to massive Election Protection mobilization efforts that took place throughout Ohio,
our affiliate PFAW Foundation hosted multiple hearings in Cleveland and Columbus in order to
document voters’ problems. In fact, as a result of these hearings and the thousands of complaints
collected through the Election Protection coalition, PFAW Foundation and other voting rights
allies including the National Voting Rights Institute and the Lawyers' Committee for Civil Rights
Under Law, filed a lawsuit on behalf of the League of Women Voters in Ohio and other
individual plaintiffs against Secretary Blackwell. The lawsuit sought a change in the state's
maladministration of the voting process.

For these reasons and more, PEAW urges the Committee to diligently pursue its investigations
into voter suppression tactics and continue to exercise the necessary oversight of the Department
of Justice's obligations to protect the rights of American voters.

Sincerely,
I}
Qi
CA.&&VI%&, [J{t"} ﬂ"f“' -
o 1
Tanya Clay House
Director, Public Policy

Attmt

2000 M Street, NW ¢ Suile 400 ¢ Washinglon, DC 20036
Telephone 202.467.4999 ¢ Fax 202.293.2672 ¢ E-mail pfawi@pfaw.org ¢ Web site http://www._pfaw.org
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ELECTION PROTECTION 2004
Shattering the Myth: An Initial Snapshot of Voter
Disenfranchisement in the 2004 Elections

EXECUTIVE SUMMARY
OVERVIEW

The unprecedented voting rights mobilization undertaken by the Election Protection
Coalition helped millions of Americans exercise their fundamental right to vote in 2004.
In addition to its direct service to voters, the Election Protection Coalition successfully
collected data on the myriad of problems inherent in our electoral system and has begun
to create, for the first time, a comprehensive picture of the barriers that voters face as they
go to the polls. Unfortunately, we have documented systemic problems that resulted in
the widespread disenfranchisement of American voters. These unacceptable barriers to
voting betray our nation’s democratic principles and undermine the fairness of our
elections. The rush of relief led by pundits and politicians that the presidential campaign
did not extend into a long post-election legal contest must not be permitted to disguise the
urgent need for systematic reforms at the national, state, and local levels.

This preliminary summary provides an initial view of the types of reports and problems
experienced by the Election Protection Coalition during the 2004 Presidential Election
Cycle. To date more than 39,000 complaints have been recorded in the Electronic
Incident Reporting System (EIRS) database with thousands more still be added. These
problems must be analyzed, publicized, and remedied. The margin of victory in the
Presidential election led to the popular misconception that the election went smoothly;
this summary aims to address that misconception by highlighting the problems voters
across the nation encountered and gives voice to the disturbingly large number of citizens
who were unable to cast a ballot because of obstacles to the ballot box.

The complaints reviewed were captured in the Election Incident Reporting System
(EIRS), a database of complaints and incidents recorded through the activities of the
Election Protection Coalition. In 2005 Election Protection will release a comprehensive
report of the data gathered through EIRS. We will work with both statistical and social
science professionals to create a thorough analysis of the barriers Americans face
throughout the voting process. In addition to the data collected through the Election
Protection Program, the final report will reflect information obtained through the
Freedom of Information Act and interviews and hearings with voters and election
officials across the country.
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ELECTION PROTECTION IN ACTION

Election Protection 2004 was a massive 18-month eftort, involving hundreds of
organizations and tens of thousands of citizens, to protect voting rights in traditionally
disenfranchised communities across the nation, Election Protection mounted extensive
field efforts in 17 states. The dramatic scale of this collaborative, non-partisan effort
made it the largest ever voting rights mobilization, ten times larger than the legendary
“Freedom Summer” of 1965 according to Julian Bond of the NAACP.

People For the American Way Foundation, the Lawyers” Committee for Civil Rights
Under Law, and the NAACP prepared this preliminary summary to highlight the
extensive problems voters continue to face in exercising the franchise and shatter the
myth that the 2004 Presidential election went smoothly.

Leaders of the Election Protection Coalition include: PFAW Foundation, the Lawyers’
Committee, the National Coalition on Black Civic Participation, the NAACP, the Voter
Protection Project of America’s Families United, AFL-CIO, Advancement Project,
Working Assets, ACORN, SEIU, LULAC, AFSCME, MALDEF, Wellstone Action, the
NAACP Legal Defense and Educational Fund, the League of Women Voters, the
National Council of La Raza, and Common Cause.

The scale of Election Protection 2004 was inspiring; the complexity of this multi-faceted
undertaking made it extraordinarily comprehensive. Election Protection’s multiple
components included:

» Pre-election advocacy, including litigation, grassroots organizing and media

e Large-scale recruitment, training and deployment of 25,000 poll monitors,
operating out of 56 field offices, to provide same-day assistance to voters in
targeted precincts

e National toll-free Voters’ Rights Hotline (1-866-Our Vote)

*  Web sites, including www.EleciionProtection2604, www.mypollingplace.com
and www ourvote i

e GOTV and voters’ rights public service announcements and paid radio spots
featuring stars such as Angela Basset, Danny Glover and Chris Rock

* Extensive earned media coverage

* Preparations of state specific legal manuals and millions of Bills of Rights
summarizing state and local electoral procedures

*  Meeting with state and local election officials

¢ Legal command centers in over 30 states with trained attorney volunteers helping
voters on and before Election Day overcome legal obstacles

Advocacy and Legal Activities

Long before Election Day, Election Protection cooperated with election officials to
eliminate barriers to the ballot box, and where necessary, battled egregious decisions and
tactics that increased the likelihood of widespread disenfranchisement. Through



386

litigation, grassroots organizing and earned media strategies, the Election Protection
Coalition successfully resolved many challenges in voters’ favor. For example, in
Volusia County and Duval County, Florida, officials were forced to add early voting sites
in response to complaints from minority voters. On an on-going basis Election Protection
continues to seek prospective election reform through its legal efforts. Other pre-election
examples include:

e We attempted to counter pre-election decisions from Secretaries of State and local
election officials that atfected voter registration procedures and potentially
disenfranchised thousands of voters before they ever made it on to the registration
rolls or into the voting booth. Some issues were peculiar to a state or locality.
One example was Ohio Secretary of State Kenneth Blackwell’s ridiculous
assertion that registration applications be printed on 80-pound paper, before
public outery, led by local and national Election Protection partners, forced him to
back down.

e In Waller County, Texas, we successfully sued the local district attorney when he
threatened students from Prairie View A&M with prosecution if they registered as
county residents. He publicly retreated from this position as a result of the
lawsuit.

« In aflashback to the 2000 Presidential Election controversy over the flawed felon
purge list, Election Protection lawyers were involved in efforts to force Florida
Secretary Hood to eliminate the use by county election officials of yet another
flawed felon list consisting of over 40,000 names. The advocacy of Election
Protection partners, coupled with litigation and analysis by media organizations,
led the state to scrap the list, resulting in the enfranchisement of tens of thousands
of citizens throughout the state of Florida.

e In New Mexico, we supported Secretary of State Rebecca Virgil-Giron’s
successful battle against attempts by some county election officials to impose
additional voting barriers on new registrants, many of whom were Hispanics, by
requiring them to show ID unless they registered in their election official’s
oftices. This was an inappropriate extension of the federal requirements of
HAVA. Ultimately, this blatant violation of state law was overturned by the State
Supreme Court in a lawsuit brought by Secretary Virgil-Giron.

* Election Protection lawyers and others continually challenged in the courts unfair
directives issued by state and county election officials limiting the effectiveness
of provisional ballots required under HAVA. Challenges were brought in a
number of states including Florida, Ohio, Michigan, and Colorado, with mixed
results.

» Election Protection lawyers also challenged Florida Secretary of State Glenda
Hood’s claim that registrants who failed to check the “citizenship” box on their
application should be rejected, despite the fact that signing the form itself was a

w2
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clear declaration of citizenship. A lawsuit addressing this and similar
requirements was dismissed on procedural grounds just before the election. An
appeal and additional post-election court proceedings are continuing.

« Election Protection advocates successfully limited the disenfranchising impact of
frivolous partisan challengers in Ohio. Election Protection was instrumental in
successfully combating approximately 35,000 challenges to validly registered
voters before Election Day. In addition to challenging pre-Election Day
challengers, Election Protection objected to a directive of the Ohio Secretary of
State requiring election officials to allow multiple partisan challengers in the
polling place with mixed results.

* Election Protection lawyers successfully challenged the Ohio Secretary of State’s
directive refusing to allow voters who requested absentee ballots, including many
who never received those ballots, to cast a provisional ballot at their polling place.
In addition to violating the Help America Vote Act, this directive was particularly
nefarious considering that many counties across the state were unable to send
absentee ballots to voters in time for those ballots to be cast and counted.

e Election Protection advocates obtained legal opinions from the lowa Attorney
General’s office 1) denouncing the lowa election procedure that denied the right
to vote in federal elections to citizens who failed to check a box on the
registration form designating U.S. citizenship, even though these citizens signed
an oath on their voter registration form declaring that they are U.S. citizens (and
otherwise qualified to vote) and 2) calling for all boards of elections to count
provisional ballots cast in an incorrect precinct as long as they were cast in the
correct county.

« In Atkinson County, Georgia, Election Protection lawyers and advocates
responded to discriminatory challenges to the citizenship qualifications of nearly
90% of that county’s Latino voters. In response to the legal and activist pressure
of Election Protection, the County Registrar rejected the challenges.

Election Day Mobilization

Despite Herculean pre-election efforts, significant challenges remained. The November
1st Barriers to Voting report by PFAW Foundation, Lawyers’ Committee, and the
NAACP and the pre-election activity of the Election Protection Coalition documented
alarming trends on the eve of the election, including:

» Nationwide problems of absentee ballot errors and delays in processing

o Decisions likely to result in leaving thousands of provisional ballots uncounted

» Potential for long lines at polls that could discourage or prevent some people from
voting
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* A strategy by Republican Party officials to launch last-minute challenges to voter
registrations by the tens of thousands in several states, a variation on the so-called
“ballot integrity™ strategies of the past

* Anaggressive strategy to place extraordinary numbers of partisan challengers
inside polling places to challenge individual voters as they try to cast their votes

* Anonymous flyers, fake letters and misleading phone calls giving voters false
information about polling places and voting regulations, or falsely advising voters
to vote by phone

» House-to-house voter scams wrongly informing voters that they can vote on a
laptop, record their votes with a visitor or hand over their absentee ballots to fake
election officials

+ Numerous reports of voter registration workers assigning new registrants to
political parties without their knowledge or consent, or of voter registrations being
destroyed by private groups on the basis of political preference

Thus, as Election Protection volunteers participated in Election eve trainings, two things
were very clear: that they would be called on to deal with county-wide problems and
policies as well as assist individual voters who were threatened with disenfranchisement,
and that their presence could serve as a vital deterrent, minimizing the potential abuses.

The volunteer mobilization that made Election Protection possible was awe-inspiring; it
met, even exceeded in many cities, the extremely ambitious goals set at the beginning of
the year. The non-partisan Election Protection coalition recruited, deployed, and
managed more than 25,000 volunteers, including more than 8,000 lawyers and law
students, in over 3,500 precincts and Hotline call centers around the country to provide
same-day assistance to help ensure voters could cast votes that count. In the targeted
precincts, volunteers distributed more than tive million GOTV pieces of literature that
included state-specific Voters’ Bills of Rights.

Election Protection volunteers played a critical role on Election Day:

+ Contacting county and local election officials to address machine failures or to get
more machines at polling places

+ Obtaining the correct precincts and polling places for displaced voters

* Helping to maintain an environment free from harassment and voter intimidation
at polling places by:
# contacting the local police when necessary to remove intimidating persons
# encouraging the removal of police officers from polling places whose

presence was intimidating voters

+ Driving voters to their correct polling place

* Monitoring polling place lines and informing the local and county election
officials of problems

¢  Working with poll workers to educate them on proper identification and
provisional ballot requirements

» Dispelling myths about voters’ rights, e.g., that a person can’t vote if they have a
traffic ticket
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» Contacting local and county election officials about insufficient notice of polling
place changes, and when necessary, creating signs and personally redirecting
voters to the correct places

* Translating voting materials for voters

e Assisting elderly and voters with disabilities by:

» personally carrying disabled voters from their car so they could vote
# helping elderly voters to read and understand voting materials
¢ Reassuring voters while they stoed in long lines
* Ensuring that polling places remained open until the last voters cast their vote

Volunteer lawyers and law students fielded more than 200,000 calls from voters through
the national toll-free 1-866-OUR-VOTE Election Protection Voters” Hotline. Over
100,000 of those calls were on Election Day. Calls were routed to 20 call centers, from
Baltimore to Anchorage, including national call centers in Washington, D.C., New York
City, and San Francisco. PFAW Foundation’s website, www.mypollingplace.com,
helped more than three million voters on Election Day alone determine their voting
location and preview the voting machinery they would use.

ELECTION PROTECTION: PROBILEMS DOCUMENTED

While we take comfort in Election Protection’s successes, the massive deployment
helped expose serious systemic failures. The myth that Election 2004 ran smoothly with
limited irregularities is simply not true.

Although there are particularly alarming complaints in all categories, a large proportion
of complaints documented in the EIRS database concern voter registration and absentee
ballot problems. As documented in two recent joint reports published by PEAW
Foundation and the NAACP, voter intimidation and suppression schemes continue to be
prevalent nearly 40 years after the passage of the Voting Rights Act of 1965. Election
Protection 2004’s efforts documented the incredible barriers that continue to confront
voters through misinformation campaigns and coordinated suppression tactics.

This report represents a preliminary analysis of the more than 39,000 complaints
recorded to date in the Election Incident Reporting System (EIRS) database based on
calls to the Voters’ Hotline and reports filed by poll monitors in targeted Election
Protection precincts. While this number represents many of the incidents collected by
Election Protection, the database is incomplete. We continue to receive complaints and
there are thousands still to be entered. It is important to note that each EIRS entry often
reflects a problem that affects many, sometimes hundreds, of voters.

Election Protection targeted traditionally disenfranchised communities across the nation.
‘We mounted extensive field efforts in 17 states: Florida, Ohio, Pennsylvania, Arizona,
Michigan, Wisconsin, New Mexico, Illinois, Colorado, Minnesota, Nevada, Missour,
Texas, North Carolina, Louisiana, Georgia, and Arkansas. Therefore, the problems
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surfaced by our volunteers and through our toll-free Hotline calls represent only the tip of
the iceberg.

The top five currently-reported problems in the EIRS database are:
Registration Processing

Absentee Ballots

Machine Errors

Voter Suppression or Intimidation

Provisional Ballots

More than ten thousand reports of registration problems: Complaints ranged
from voters who registered by the registration deadline but did not show up on the
voter lists to many reports of registration cards with incorrect information, including
the location of polling places.

Thousands of complaints concerning absentee ballots: Voters complained about
absentee ballots that did not arrive within the official deadlines, arrived far too late
for the voters to use them, or simply never arrived. Most egregious was Ohio
Secretary of State Kenneth Blackwell's decision to turn such voters away from the
polls on Election Day without allowing them to vote with a provisional ballot.
Election Protection lawyers filed suit, which was successful in forcing the state to
require poll workers to provide provisional ballots to those voters.

Thousands of complaints concerning voting system errors: Many voters
reported concerns that the machines did not accurately record their choice in the
presidential and other races or did not record their votes at all. Without a voter-
verified audit trail, voters could not confirm that their votes had been recorded as they
intended.

More than a thousand complaints of voter suppression or intimidation:
Complaints ranged from intimidating experiences at polling places to coordinated
suppression tactics. For example:

# Police stationed outside a Cook County, Illinois, polling place were
requesting photo 1D and telling voters if they had been convicted of a
felony that they could not vote.

» InPima, Arizona, voters at multiple polls were confronted by an
individual, wearing a black tee shirt with “US Constitution Enforcer” and a
military-style belt that gave the appearance he was armed. He asked voters
if they were citizens, accompanied by a cameraman who filmed the
encounters.

» There were numerous incidents of intimidation by partisan challengers at
predominately low income and minority precincts

#» Voters repeatedly complained about misinformation campaigns via flyers
or phone calls encouraging them to vote on a day other than November 2,
2004 or of false information regarding their right to vote. In Polk County,
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Florida, for example, a voter received a call telling her to vote on
November 3. Similar complaints were also reported in other counties
throughout Florida. In Wisconsin and elsewhere voters received flyers that
said:

= “Ifyou already voted in any election this year, you can’t
vote in the Presidential Election.”

* “If anybody in your family has ever been found guilty of
anything you can’t vote in the Presidential Election.”

= “If you violate any of these laws, you can get 10 years in
prison and your children will be taken away from you.”

More than a thousand complaints concerning provisional ballots: There was
widespread confusion over the proper use of provisional ballots, and widely differing
regulations from state to state—even from one polling place to the next—as to the use
and ultimate recording of these ballots. Many voters reported that poll workers were
either refusing to give out provisional ballots or simply unaware of the federal
requirements to distribute provisional ballots. Notably, many voters who complained
of not being listed on the voter registration list subsequently complained either about
not being offered provisional ballots or of not knowing whether they would ultimately
be counted.

Voters with disabilities and those in low-income areas and precincts with a high
percentage of minority voters experienced other significant barriers to voting. Among
the problems reported by voters and Election Protection poll monitors:

Long Lines: We received numerous complaints of long lines and waits of up to
ten hours to cast a ballot, especially in urban districts with too few voting stations.
The lines inevitably led to untold numbers of voters who were disenfranchised
because they could not afford to wait, and had to return to their jobs or their
children before they had a chance to cast a vote. Further, reports of these long
lines discouraged large numbers of voters from even attempting to cast their vote.
Voters faced not only long lines, but also antiquated and faulty equipment and
polling places with too few adequately trained poll workers or voting machines.
In some minority communities there appeared to have been inequitable
distribution of voting machines and Election Day resources that likely contributed
to longer lines.

Disability Access and Disenfranchisement: There were many reports of’
difficulties for voters with disabilities, from physical access to the voting booth to
the denial of necessary materials and assistance in the voting process itself.

Inaccurate Guidance: We received numerous reports of voter registration cards
or other official materials directing voters to the wrong precinct, where they
sometimes waited in line for hours only to find themselves directed to another
long line at a ditferent precinct.



392

+ Language Assistance: We received complaints about not having ballots and
voting materials in Spanish and other languages in violation of the Voting Rights
Act or state and local election law.

LOOKING FORWARD: ELECTION PROTECTION AND AN AGENDA
FOR CHANGE

Tt is critical that we not lose the tremendous momentum that Election Protection has built
among volunteers, activists and citizens, nor lose the advantage of the public and media
spotlight that is focused on election problems. PEAW Foundation, the Lawyers’
Committee, and the NAACP will work with their allies to implement a multifaceted post-
election strategy to identify, document, and find remedies to disenfranchisement. This
document is an initial report on information collected by poll monitors, attorneys, and
individual voters to begin to identify a comprehensive legal and legislative strategy for
reform.

Among the areas of activity are:

+ Documentation of voting irregularities and voter suppression efforts as well as
systemic inequities regarding voting machines and related resources in communities
of color, including comprehensive analysis of the Election Information Reporting
System (EIRS) data, submission of public record requests, and public hearings in
eight target states; and,

o Pursuit of remedial relief through litigation; organizing at the national, state, and local
levels; and advocacy of a reform agenda.

Documentation of Voting Irregularities, Voter Suppression Incidents

Comprehensive Analysis and Report

This preliminary summary is the first step toward the publication of a comprehensive
report documenting the variety and extent of problems as well as the scope of Election
Protection efforts. We will work with both statistical and social science professionals to
create a thorough analysis of the barriers Americans’ face throughout the voting process.
Sources for that report will include the Electronic Incident Recording System (EIRS)
database as well as information obtained through the public information requests and
hearings discussed below.

Public Records Requests

Election Protection is beginning an effort to request and examine public records relating
to possible voting irregularities, including county-level information related to
discrepancies between the number of registered voters and recorded ballots, as well as
any directives on how absentee and provisional ballots would be evaluated, accepted, or
rejected. Our initial requests reflected problems identified by volunteers on the ground as
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well as media reports; we expect continuing analysis of the data will identify additional
areas for research.

Another important research project will use public record requests and other methods to
document and analyze what appear to be major inequities in the number of voting
machines, ballots, staft, and voter education resources per capita in urban communities of
color versus wealthier suburban communities. Documenting the extent of these
inequities and the disenfranchisement they caused could provide the basis for legislative
proposals as well as possible litigation.

Public Hearings

Election Protection is working with allied organizations to plan and conduct a series of’
public hearings in at least eight states (Ohio, Florida, Pennsylvania, Arizona, Michigan,
New Mexico, Colorado and Texas), which will allow us to gather additional information
on inequities, irregularities, and voter suppression efforts, and to keep voting problems
and the people affected by them before the media. The first well-attended hearings were
held in Columbus, Ohio, on November 13 and 15, and brought to light memorable first-
person stories, such as authorities towing vehicles of voters standing in long lines, as well
as reports from voting officials, such as a precinct worker who reported receiving half as
many voting machines in 2004 as the precinct had in 2000 despite knowledge of dramatic
increases in voter registration and expected turnout.

Remedies and Reform

Achieving the kind of fundamental electoral reforms necessary to ensure that every
eligible voter has an opportunity to vote and to have that vote counted will require a
systematic multi-year campaign that will include litigation, legislation, and mobilization
of advocates for reform at the local, state, and national levels.

Legal Action

Election Protection lawyers are pursuing and exploring litigation on a variety of election
issues. Currently pending, for example, is a lawsuit challenging the misapplication of the
“50 foot-rule” in Palm Beach County, a challenge to Department of Homeland Security
limitations on voter registration outside citizenship ceremonies, a lawsuit challenging
arbitrary rules leading to the rejection of thousands of provisional ballots in Cuyahoga
County, Ohio, and litigation challenging the rejection of thousands of voter registrations
in Florida, including many that were rejected if voters did not check a citizenship box,
even though the same form included a signed affirmation of citizenship. In Ohio, Florida,
and elsewhere, we are actively exploring litigation on absentee ballot problems (we have
already cooperated with the ACLU on a preliminary challenge in Florida around Election
Day), failure to provide access or assistance to voters with disabilities, additional
registration issues, problems in the casting and counting of provisional ballots, and long
lines in minority communities.

Election Protection is also supporting the efforts of the Electronic Frontier Foundation
and others to obtain backup data from DRE electronic voting machines in counties in
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Florida, Ohio, Pennsylvania, and New Mexico, which has already led to additional
litigation.

We have applauded the federal Government Accountability Office’s decision to
investigate systemic voting problems as requested by several members of Congress, and
we have urged GAO to continue to evaluate the performance of the Department of Justice
in this area. (A September GAO analysis reported that DOJ lacked a consistent internal
system for documenting and tracking reports of voting problems.)

Reform Agenda

Tn addition to pursuing remedies through litigation, Election Protection is developing a
comprehensive agenda of necessary policy changes at the local, state, and national levels,
as well as a plan of action to advance these reforms in the coming months and years.

This election cycle provided Election Protection an opportunity to observe and monitor
the impact that the Help America Vote Act (HAVA) had on election administration at the
national, state, and local level. While the Coalition will continue to work with policy
makers to ensure that the protections HAV A requires are enforced, we will use our
experience to illustrate the strengths and weaknesses in the Act.

As mentioned above, the Coalition engaged in unprecedented data collection providing a
picture of voting irregularities that will serve as a record for election reform.
Consequently, it is critical that efforts to reform our electoral system are not constrained
by HAVA. While we continue to support existing legislative voter protections, we must
start anew and develop policy and legislative recommendations that address the totality of
obstacles that Americans face in their exercise of the fundamental right to vote.

Among our preliminary recommendations:

National recommendations

e Full funding for the Help America Vote Act (HAVA)

e Increased support for voter education campaigns

¢ TImmediate development of the technical guidelines for voting systems by the
Election Assistance Commission (EAC)

e Support for required voter verified audit trails for all voting systems

e Public hearings by Congress, the EAC and possibly the Federal Election
Commission

« Support for a report by the General Accounting Office on voting irregularities
throughout the country

State and County Recommendations

Develop an election reform agenda for suggested changes to local, county and state
election procedures to be submitted to respective election officials and legislators where
necessary. Probable areas of concern include:

e absentee ballots
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* distribution of voting machines and access to Election Day resources in minority
and low-income areas

* registration procedures and application processing

recruitment and proper training of poll workers on numerous issues, including but

not limited to provisional ballots and ID requirements

accurate and centralized statewide voter registration lists

identification requirements

enforcement and improvement of anti-voter-intimidation laws

removing election administration from the portfolio of partisan officials

A CLEAR STANDARD AND A MORAL IMPERATIVE

Thousands of Americans from all walks of life joined the multiracial, multiethnic
Election Protection coalition to insist that every eligible American be guaranteed the right
to vote and to have that vote counted. Those volunteers have gathered concrete evidence
and deepened our understanding of the problems facing voters, from inadequate and
inequitably distributed machines to incompetence or malfeasance by public officials, to
outright voter intimidation schemes.

It is clear that our voting system falls fall short of our democratic ideals. Local standards
vary, national standards are unevenly applied, and inequities and uncertainties abound.
Procedures for registration are unnecessarily complicated and daunting for new voters;
election workers and poll workers are too few and inadequately trained; same day
remedies for voters are rare and difficult to implement; there are few quick remedies to
resolve instances of voter intimidation and suppression; and in many areas a strong voter
turnout simply overwhelms the system and leads to disenfranchisement of thousands of
eligible voters.

Election Protection and its allies are working to advance meaningful reforms at the state,
local and national levels. We must remove barriers to voting, bring ever-increasing
numbers of voters to the polls and foster an atmosphere where attempts at voter
intimidation are criminally prosecuted and universally condemned.

Our goal is simple and should be unquestioned in the United States of America: an
electoral system that guarantees every citizen the right to vote and facilitates rather than
frustrates every citizen’s ability to cast a vote that is fairly and accurately counted.
Achieving this goal is the responsibility of our public officials, and we will work to hold
them accountable for meeting this standard.
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ELECTION PROTECTION 2004:
STATES AT-A-GLANCE

INTRODUCTION

The following reports describe problems encountered by voters in the 17 states in which
the Election Protection Coalition mounted extensive ground operations. These states are
Florida, Ohio, Pennsylvania, Arizona, Michigan, Wisconsin, New Mexico, Illinois,
Colorado, Minnesota, Nevada, Missouri, Texas, North Carolina, Louisiana, Georgia, and
Arkansas. The state-by-state reports summarize and provide examples of the more than
39,000 complaints recorded to date in the Electronic Incident Reporting System (EIRS)
database as reported by voters and by Election Day volunteers in the field and on the
Voters’ Hotline.

This is a preliminary snapshet of complaints reported through the EIRS as of November
24,2004. In 2005 Election Protection will release a comprehensive report of data
gathered through the EIRS. We will work with both statistical and social science
professionals to create a thorough analysis of the barriers Americans’ face throughout the
voting process, based on EIRS data, information gathered through public records
requests, and interviews and hearings with voters and election officials across the
country.
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TIER 1 STATES

Florida Election Protection At-a-Glance

Florida Summary

Election Protection’s “Election Incident Reporting System” contains reports of
election problems in counties across Florida. As of November 24, 2004, the majority of
reports were from voters, volunteers, and even some election officials in the following
counties, in descending order of number of complaints received:

Broward
Palm Beach
Miami-Dade
Duval
Hillsborough
Orange

Leon

Based on the EIRS database, voting problems encountered in Florida included:

Election official failures to deliver absentee ballots to voters who
requested them and confusion about what to do for those who had
not received them;

Improper requests for identification;

Problems with early voting, including long lines at the early voting
locations, inadequate staffing, and machine failures;

Voter registration related problems;

Confusion about how to implement provisional ballot
requirements;

Concerns about the accuracy and functioning of voting machines;

Some poll workers who were, at best untrained, and at worst,
actively dissuading voters from casting votes; and

Lack of required assistance for disabled voters.
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Pre-Election Day I.egal Activities

Leading up to Election Day, critical decisions were made by the courts, Secretary
of State Glenda Hood and Supervisors of Elections throughout the state that had a
significant effect on the vote. These decisions included:

. A federal judge rejected on procedural grounds a claim on behalf’
of thousands of Florida voters that their failure to check off boxes
on their voter registration forms for U.S. citizenship, felony status
or mental capacity was immaterial in light of their having signed
their registration forms affirming their citizenship, mental capacity
and felony status. This ruling is still on appeal.

. The State of Florida initially ordered the implementation of a
"potential felon" purge list to remove voters from the rolls, in a
disturbing echo of the infamous 2000 purge, which removed
thousands of eligible voters, primarily African-Americans, from
the rolls. The state abandoned the plan after pressure from civil
rights groups and news media investigations revealed that the 2004
list also included thousands of people who were eligible to vote,
and heavily targeted African-Americans while virtually ignoring
Hispanic voters.

. A number of other pre-election lawsuits were tiled with mixed
results. For example, a federal judge granted a temporary
restraining order against the Department of Homeland Security and
the City of Miami Beach, which had refused to allow non-partisan
groups to register new citizens outside a citizenship ceremony.
Lawsuits challenging Florida’s rule requiring that voters cast
provisional ballots only in the correct precinct were unsuccessful.
A lawsuit challenging the state’s failure to set forth rules providing
for recounts in counties using electronic voting machines was
successful, although a challenge to the rules ultimately
promulgated has not succeeded.

Early voting in Florida also presented new challenges for the voting system and
those in charge of it. The following is a snapshot:

. Pressure from members of the EP coalition led to Duval and
Volusia counties opening additional early voting sites. Duval
initially had only one such site. Other counties with a comparable
number of registered voters had nine early voting sites. Duval
County has the highest percentage of African American voters --
26 percent -- among Florida’s large counties.
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. Florida began early voting on October 18, in part to address the
issues that plagued its Election Day in 2000. But some of the same
problems resurfaced almost immediately, including long lines,
trouble verifying voter registration data, lost computer
connections, and complaints about placing too few early voting
sites in African American neighborhoods.

Summary of Complaints and Questions in the State

Below is a sampling of the types of questions and complaints recorded in the
EIRS database from voters and volunteers in Florida.

Absentee Ballot Problems: EP volunteers helped voters with questions and
complaints regarding the use of absentee ballots. There were voters (1) who had problems
when they requested absentee ballots, (2) who did not receive absentee ballots in time to
vote, or (3) who received ballots they did not request. A disproportionate number of
these reports originated from Broward County. There were several cases of military
voters not receiving their absentee ballots. Below are examples of the kinds of complaints
EP volunteers received:

. Up to 15,000 voters did not receive their absentee ballots in the
mail in Broward County. The county had to resend some ballots
and other voters were not able to vote at all because they did not
receive their ballots in time. [Broward]

. Voters reported that while the envelope on the absentee ballot said
that it required 60 cents in postage, it really cost 83 cents. (This
problem was later addressed by the county.) [Broward]

Voter Registration Problems and Questions: EP volunteers helped voters with
problems related to voter registration. There were voters who thought they had registered
but had not received cards in the mail, and voters who were not included on the list of
registered voters. Many of the registration problems were reports from voters who had
moved and were unclear about their registration status and proper polling place or voters
who registered through third-party organizations. There were also many reports of lost
registration cards and registration cards with incorrect information on polling places.
Below are some examples of the kinds of complaints EP volunteers received:

. A voter in Broward County had recently moved from Dade
County. He tried to change his voter registration on several
occasions, but never received a card. On Election Day, he went to
Dade to vote, but they said he was on the list for Broward County,
but with no precinct. The voter was unable to vote. [Broward]

. Several University of South Florida students who signed a petition
on increasing penalties for child molestation had their voter
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registration changed to Republican without their knowing it.
[Hillsborough]

Voter [ntimidation/Suppression: EP volunteers received complaints about
suspected voter intimidation or unusual election-related activities. This category includes
reports from voters who were prevented or discouraged from voting by election officials
or third parties at the polls or by misleading information distributed in their community.
We received several reports throughout Florida of police and sheriff presence at polling
places that concerned voters. Below are some particularly troubling examples of the
kinds of complaints EP volunteers received:

. There were numerous reports of misleading information.
rd Voters received calls telling them to vote on November 3.
[Polk; Palm Beach]
> A voter reported that someone told her she had voted in the
wrong location and that she would be arrested and fined.
[Orange]
> A group was going around telling voters that they had until

November 18" to vote. [Duval]

. Several voters of color reported that they were harassed and
intimidated while trying to vote. An African-American male was
searched for weapons when entering the polling place and no other
voters appeared to receive the same treatment. [Alachua]

Provisional Ballot Problems: EP volunteers received complaints about
provisional ballots from voters, ranging from inquiries into the provisional ballot system
to workers unevenly applying or not understanding the new provisional ballot
requirements. In some instances, voters requested provisional ballots and poll workers
refused to provide them or provided them and then told the voter that “they wouldn’t
count anyway.” Below is an example of the kinds of complaints EP volunteers received:

. Voters were denied the right to vote, even provisionally, because
the voter’s address on the driver’s license did not match the
address on the voter’s registration information. [Miami-Dade;
Orange]

Voting Machine Problems: EP volunteers received reports about problems with
voting machines. Voters complained that machines were not working properly, were not
recording their intended votes or had completely shut down on Election Day. Paper
ballots were used in some instances when machines broke down, but this was not
standard practice. There were particular problems with voting machines during early
voting. Below are some examples of the kinds of complaints EP volunteers received:
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. During early voting and on Election Day, voters expressed
concerns that the machines were not properly recording their
choices for President. [Palm Beach; Miami-Dade; Broward;
Pinellas]

. We also received reports about optical scanners not working
properly and voters having to drop their ballots into a box to be
scanned later in some cases. [Brevard; Leon]

Identification Problems: EP volunteers helped voters with problems and
questions related to identification requirements. During early voting and on Election Day
many voters, particularly in Hillsborough and Miami-Dade Counties, reported that voter
ID requirements were not being implemented appropriately. Poll workers were
misapplying identification procedures, turning voters away who met the state’s
identification mandates. EP volunteers helped clarify the voter ID and registration card
requirements for voters.

Disabled Access and Assistance Problems: EP volunteers received questions
and complaints related to disability access and assistance. These incidents highlight the
range of issues around state and federal laws on disability access to voting, including
polling place accessibility and personal assistance. Florida experienced not only uneven
application of these laws, but some counties also seemed unprepared to deal with the long
lines that occurred during early voting. With the long lines, EP volunteers received many
reports related to the elderly and disabled leaving lines because they could not stand for
long periods of time.

Criminal Status Related Problems: EP volunteers answered questions related to
criminal status. There were voters with felony convictions who were unsure about their
eligibility status, and those who had never been convicted of a felony who were identified
as ineligible to vote. People were further confused because of efforts over the summer by
the State of Florida to purge voter rolls of felons from a tlawed felon list.

Student Status Related Problems: EP volunteers answered questions related to
student status. Those helped were students with questions about registration and those
having problems at the polling places. Below is a particularly troubling example of the
kinds of complaints EP volunteers received:

. University of Southern Florida and University of Tampa college
students were turned away at the polling place and denied
provisional ballots. [Hillsborough]

Insufficient Number of Ballots: Voters reported insufficient provisional ballots
in Hillsborough, Miami-Dade and Brevard County

Language Issues: EP volunteers received complaints about lack of assistance for
voters with limited English skills.
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Long Lines: EP volunteers received complaints about long lines. Long lines were
evident in Florida from the start of early voting through Election Day. Of particular
concern were reports of elderly and disabled voters waiting in long lines during hot
weather and a lack of clarity on the part of poll workers about special accommodations
that could be made for these voters. Many of the long lines appeared to be associated
with inadequate or malfunctioning electronic voting machines and poll workers were not
properly trained to address the problems.

Late Opening and Early Closing: EP volunteers received reports of polls
opening late or closing early. We received reports during early voting and on Election
Day. Fortunately, late poll openings did not appear to be widespread in Florida during the
general election.

Polling Place Problems: EP volunteers helped voters with problems that arose at
the polling place. There were voters who were trying to exercise their legal rights outside
of polling places, or were concerned about paraphernalia and other materials near or
within the polling places. This category also includes issues with polling places with
multiple precincts with insufticient or no signage, and polling place canvassers.

Other Tssues: Voters had other unique questions that did not directly fit into any
of the above categories, including voters needing rides to the polls, voters not being
allowed off work to vote, and employers encouraging voters to vote for one candidate
over another.
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Ohio Election Protection At-a-Glance

Ohio Summary

Election Protection’s “Election Incident Reporting System™ contains reports of
election problems in counties across Ohio. As of November 24, 2004, the majority of
reports were from voters, volunteers, and even some election officials in the following
counties, in descending order of number of complaints received:

Cuyahoga
Franklin
Hamilton
Lucas
Summit

Based on the EIRS database, voting problems encountered in Ohio included:

. Improper requests for, and non-uniform acceptance of|
identification;

. Improper instructions on when to offer a provisional ballot;

- Long lines due in part to poorly trained poll workers, inadequate
staffing or machines;

. Long-time voters showing up at the polls and finding themselves
no longer listed;

. Non-uniform procedures for handling voter who requested, but did
not receive, absentee ballots; and

. Inequitable distribution of voting materials (ballots or machines).
Pre-Election Dav Legal Activities
Members of the Election Protection coalition and the Ohio Voter Protection
Coalition met with election officials in all of our target counties prior to the Election Day
to identity potential problems and were successful in resolving some issues that could

have disenfranchised voters. Examples of such pre-election advocacy include:

. Preventing widespread challenges at the polling places through
aggressive legal advocacy;

. Reversal of the state directive requiring voter registration
applications be printed on 80 1b. paperweight;
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. A state directive to county Boards of Elections to accept voter
registration applications if the eligible voter did not check a simple
box on the application;

. State instructions to county Boards of Elections to provide regular
ballots to first-time voters who did not provide identification
before voting in-person on Election Day if they could provide it
then or give the last four digits of their social security number;

. Reversal of a state directive refusing to allow voters who requested
absentee ballots, including many who never received their ballots,
to cast a provisional ballot at their polling place.

Summary of Complaints and Questions in the State

Below is a sampling of the types of questions and complaints recorded in the
EIRS database from voters and volunteers in Ohio.

Absentee Ballot Problems: EP volunteers helped voters with questions and
complaints regarding the use of absentee ballots. Most often, individuals who had
requested such ballots never received them or received them too late to send in to the
county on time. Others reported receiving ballots they never requested. Below are some
particularly troubling examples of the kinds of complaints EP volunteers received:

. A voter had requested an absentee ballot, but never received it.
When the voter’s mother went to the polling place, she was told
that her daughter’s absentee ballot had been received. The voter’s
mother told poll workers that this was impossible. [Hamilton]

. A voter who waited in line for over two hours was told that he had
already voted absentee, but he said he did not. [Franklin]

. A voter requested an absentee ballot that arrived on November 1.
The voter is in school several hundred miles away from the place
where she is registered and was not able to deliver the ballot on
time. [Hamilton]

Voter Registration Problems and Questions: EP volunteers helped voters with
problems related to voter registration. Individuals frequently reported having
“disappeared” from the voter rolls. Others had questions regarding how to register, how
to determine if they were registered, and what to do if they had moved. Many individuals
expressed concerns that they had registered but never received confirmation or were not
listed on the voter rolls at their precincts.
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Voter Intimidation/Suppression: EP volunteers received complaints about
suspected voter intimidation or unusual election-related activities. Some voters reported
being intimidated — and deterred from voting or from requesting assistance — by the
presence of poll challengers. Other voters reported poll workers engaging in
questionable practices, such as one poll worker who only asked African-American voters
for their ID or another poll worker who called the police when an individual attempted to
help a disabled voter cast his vote. Other voters reported misinformation campaigns.
Below are some particularly troubling examples of the kinds of complaints EP volunteers
received:

. A voter reported that someone was going door-to-door telling
people they were not registered to vote. [Summit]

. A voter in Franklin County received information purporting to be
from the county alerting him that since he moved, he would have
to vote by provisional ballot. The voter had not moved and had
lived at the address for 10-15 years [Franklin]

Provisional Ballot Problems: EP volunteers received complaints about
provisional ballots from voters, many of whom reported being denied the opportunity to
vote by provisional ballot. Some polling places either ran out of provisional ballots or
never had any at their location. For example:

. A voter registered to vote in September. When she went to the
polling place on Election Day, they said she was not registered and
refused to give her a provisional ballot [Cuyahoga]

Voting Machine Problems: EP volunteers received reports about problems with
voting machines, particularly in Cuyahoga and Franklin counties. There were multiple
polling locations with an inadequate number of voting machines and/or with broken
machines, which led to long lines and frustration for voters and poll workers alike. EP
volunteers also received reports of machines not correctly recording votes. Below are
particularly troubling examples of the kinds of complaints reported:

. A voter reported "Every time 1 tried to vote for the Democratic
Party Presidential vote the machine went blank. I had to keep
trying, it took 3 tries." [Mahoning]

. One entire polling place in Cuyahoga County had to “shut down”
at 9:25am on Election Day because there were no working
machines. It is unclear whether this polling place ever re-opened.

Disabled Access and Assistance Problems: EP volunteers received questions

and complaints related to disability access and assistance. Voters asked EP volunteers
how they could vote if they were disabled. Other voters reported problems, including
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polling places inaccessible to voters in wheelchairs and poll workers who did not allow
disabled voters to receive assistance.

Criminal Status Related Problems: EP volunteers answered questions related to
criminal status. Most of these individuals wanted to know what the eligibility
requirements were to have their voting rights restored after being convicted of a felony.

Ballot Related Problems: Voters contacted EP volunteers regarding ballot
problems. Most of these problems were related to poll workers handling ballots
improperly, for example by failing to seal the ballot envelope or failing to place them in
the voting box.

Language Issues: EP volunteers received complaints about lack of accessibility
for voters with limited English skills.

Long Lines: EP volunteers received complaints, especially from voters in
Cuyahoga and Franklin counties, about long lines, some as long as 3-4 hours. The
problem appeared to be caused by an insufficient number of voting booths for the record
number of voters who turned out.

Polling Place Problems: EP volunteers helped voters with problems that arose at
the polling place. In some cases, voters needed help identifying their proper polling
location, and in other cases voters could not find their polling place due to inadequate
signage. EP volunteers also received reports from voters who had witnessed improper
polling place procedures.

. Some voters who were in line to vote, but outside of the doors to
the polling place, were sent home at 7:30 when the polls closed.
[Franklin]
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Pennsylvania Election Protection At-a-Glance

Pennsylvania Summary

Election Protection’s “Election Incident Reporting System™ contains reports of
election problems in counties across Pennsylvania. As of November 24, 2004, the
majority of reports were from voters, volunteers, and even some election officials in the
following counties, in descending order of number of complaints received:

Philadelphia
Allegheny
Montgomery
Delaware
Berks
Lehigh
Dauphin

Based on the complaints in the EIRS database, voting problems in Pennsylvania

included:

An inability to get absentee ballots to voters on time;

Problems with voter registration in general, or with the state’s
voter registration rolls;

Failure of poll workers to distribute or understand the legal issues
regarding provisional ballots; and

Problems with malfunctioning or broken voting machines.

Pre-Election Day Legal Activities

Leading up to Election Day, critical decisions were made by the legislature, the
courts, Secretary of State Pedro Cortés and county Supervisors of Elections that had a
significant effect upon the vote. These decisions included:

On October 7, 2004 the legislature passed and the Governor signed
SB 346 and SB 1222, SB 346 provided for a uniform statewide
recount procedure, codified the requirement that a voter must cast
a provisional ballot in the correct county for the ballot to be
counted, and increased penalties for election workers who engage
in willful voter fraud. SB 1222 gave force of law to standards
promulgated on August 2, 2003 for what constituted a valid vote
on ballots used in Pennsylvania.
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. Federal law requires that polling places be accessible to elderly and
physically disabled voters. If a polling place is not accessible, state
and county governments are required to provide an alternative
accessible means of casting a ballot. In September, in anticipation
that many Pennsylvania polling places would not be accessible on
Election Day, Secretary of State Cortés issued a directive for
counties to provide at least one accessible site in the county where
disabled voters could go to cast a ballot if they could not access
their polling place.

. On October 22", the State Supreme Court of Pennsylvania
affirmed a lower court ruling that Ralph Nader was not eligible to
be listed on Pennsylvania ballots as a candidate for president. The
lateness of this decision caused considerable problems with the
issuance of absentee ballots. Many Pennsylvania counties waited
until the decision to begin sending ballots. Because the deadline
under Pennsylvania law for voters to return their absentee ballot
was 5pm on October 29, there was a very small window for voters
in those counties to return their ballots and have them counted for
anything other than the Presidential race (for which there was a
later deadline per federal law). Other counties mailed absentee
ballots before a final decision — usually with Mr. Nader’s name
listed on the ballot. Because Mr. Nader was ultimately disqualified,
residents of those counties who voted for Mr. Nader had their
Presidential vote, in effect, thrown out.

Summary of Complaints and Questions in the State

Below is a sampling of the types of questions and complaints recorded in the
EIRS database from voters and volunteers in Pennsylvania.

Absentee Ballot Problems: EP volunteers helped voters with questions and
complaints regarding the use of absentee ballots, mostly from voters who had requested
such ballots but had never received them. Other voters reported receiving them too late in
order to submit them before the deadline. Below is an example of the kinds of complaints
EP volunteers received:

. A Pennsylvania voter working in Maryland reported that her
county board had refused to “overnight” an absentee ballot to her
when one still had not arrived just days before the election. Despite
her ofter to pay for Federal Express to deliver the ballot, the
county refused, and she did not get her ballot until 9:30 p.m. the
day it was due. She then had to take time off from work in order to
drive back to Pennsylvania and cast her vote. [Allegheny]
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Voter Registration Problems and Questions: EP volunteers helped voters with
problems related to voter registration. Many voters complained that they had registered
but never received their registration cards, or were informed that they were not on the
rolls when they went to vote. In some cases, this related to voters who had updated their
registrations after moving, while others had been voting at the same place, or had been
registered at the same address, for years. Below is an example of the kinds of complaints
EP volunteers received:

. A voter sent in her voter registration months earlier when she
changed addresses, and even received a confirmation letter from
her old county informing her that she was no longer registered.
However, she never received a voter registration card from her
new county, and when she called her local board of elections, an
election official told her that she was not on their list but to simply
keep calling back. As Election Day approached, she still had not
received confirmation of her registration. [Delaware]

Voter Intimidation/Suppression: EP volunteers received complaints about
suspected voter intimidation or unusual election-related activities, including allegations
of harassment by election observers and poll workers. Below are some particularly
troubling examples of the kinds of complaints EP volunteers received:

. A voter complained that a poll judge looked into the booth to
"check and make sure people are doing it correctly.” When the
voter asked the judge not to do so, the judge made her leave
without voting. Caller then got a police officer to escort her in and
force the judge to allow her to vote. The judge was then rude to the
police officer as well. [Philadelphia]

. An EP volunteer reported 3 separate incidents of a large SUV with
white men parked in front of the polling site, idling & staring down
voters and pretending to be from District Attorney's. When the EP
volunteer confronted them, they admitted they were in fact
republican attorneys from Tennessee. [Philadelphia]

. A voter reported that flyers were being passed out to University of
Pennsylvania and Temple students saying that if they voted today,
their financial aid would be in jeopardy. [Philadelphia]

. An individual reportedly observed people going around a
neighborhood and handing out fake ballots — telling people that
they no longer need to go to the polls on Election Day.
[Philadelphia]

26



410

. One voter reported being told by a county election worker that if
she had not voted within the previous year, then she would not be
allowed to vote in the November election. [Dauphin]

Provisional Ballot Problems: EP volunteers received complaints about
provisional ballots from voters, many of whom reported being denied the opportunity to
vote by provisional ballot. In conjunction with the difficulties that a large number of
voters faced regarding their registration, many also faced difficulties in obtaining
provisional ballots when they were told that their names did not appear on the registration
rolls. In other cases, provisional ballots were not treated properly. Other voters reported
being told that supplies were insufficient, or that the provisional ballots would not count.
Below are some examples of the kinds of complaints EP volunteers received:

. A voter had changed her name and address and re-registered to
vote. However, when she went to her polling place, she was
informed by an election official that she was not on the registration
roll at either her old or new polling place. The official told her that
the polling place did not have any provisional ballots to give her.
[Allegheny]

. When a voter went to her polling place, she was told that her name
was not on the registration roll. She then requested a provisional
ballot but made a mistake when filling it out. When she tried to
return the ballot in exchange for a new one, she was denied
because the polling place did not have enough provisional ballots.
She was told to simply correct her mistake on the ballot and initial
it. [Allegheny]

Voting Machine Problems: EP volunteers received reports about problems with
voting machines — including voting machines malfunctioning or being out of service on
Election Day. Below is a particularly troubling example of the kinds of complaints EP
volunteers received:

. A report came in of voting machines that were preventing people
from casting votes for candidates from different parties. The
malfunction reportedly required voters to vote on straight party
tickets. Poll workers were trying to separate out Democratic and
Republican voters before they entered the booth. [Delaware]

Identification Problems: EP volunteers helped voters with problems and
questions related to identification requirements, with many reporting that they were
required to show ID unnecessarily. Below is a particularly troubling example of the kinds
of complaints EP volunteers received:
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. A report came in that poll workers were asking African American
voters for ID — even though they were not first time voters — but
were not requiring ID from white voters. [Lancaster]

Disabled Access and Assistance Problems: EP volunteers received questions
and complaints related to disability access and assistance. Many reports came in
regarding lack of accessibility, including many complaints of polling places that weren’t
accessible to wheelchair-bound voters. Below is a particularly troubling example of the
kinds of complaints EP volunteers received:

. One individual reportedly witnessed an election official refusing a
wheelchair bound woman's request to have her daughter help her
vote. Allegedly, the official told the woman she had to get up out
of her wheelchair in the booth and vote herself. [Delaware]

Language Issues: EP volunteers received complaints about lack of assistance for
voters with limited English skills. Voters reported problems with getting properly
translated voting materials or assistance at the polls.

Long Lines: EP volunteers received complaints about long lines. The problem

appeared to be caused by an insufficient number of voting booths for the number of
voters who turned out.
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Arizona Flection Protection At-a-Glance

Arizona Summary

Election Protection’s “Election Incident Reporting System™ contains reports of
election problems in counties across Arizona. As of November 24, 2004, the majority of
reports were from voters, volunteers, and even some election officials in the following
counties, in descending order of number of complaints received:

. Maricopa
. Pima
. Yavapai

Based on the EIRS database, voting problems encountered in Arizona included:

. Inability to get absentee ballots;
. Problems with registration; and
. Incidents of voter intimidation.

Summary of Complaints and Questions in the State

Below is a sampling of the types of questions and complaints recorded in the
EIRS database from voters and volunteers in Arizona.

Absentee Ballot Problems: EP volunteers helped voters with questions and
complaints regarding the use of absentee ballots. Several voters reported having received
inadequate or confusing instructions as to how the ballots should be marked or how much
postage should be applied. Others reported being mistakenly marked as absentee voters
at the polls or encountering trouble when attempting to vote at the polls after having
requested an absentee ballot. Below are some particularly troubling examples of the
kinds of complaints EP volunteers received:

. A voter reported that, when he went to vote on Election Day, he
was informed that he had requested an absentee ballot. He denied
ever doing so and was told that if he wanted to vote, he would have
to do so via provisional ballot. The EP hotline received several
calls of this type [Pima; Maricopa]

. A voter reported that she had received an absentee ballot but
preferred to vote in person on Election Day. She was informed by
an election official that she could bring the ballot to her polling
place and “spoil” it in person and then cast her vote. She reported
that when she arrived at her polling place, an ¢lection official
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handed her a provisional ballot and didn’t take her absentee ballot,
saying, “we don’t care” and telling her to keep it. [Pima]

Voter Registration Problems and Questions: EP volunteers helped voters with
problems related to voter registration. Several voters reported finding that they weren’t
on the rolls after having registered through outside registration efforts not run by county
election officials. Others reported being removed from the rolls when they had not
requested registration changes or removals. Below are some troubling examples of the
kinds of complaints EP volunteers received:

. A voter reported that he arrived at the polling place he has used for
the last 12 years and was told that his name was not listed on the
rolls. He noted that his son, who had moved out of state and
reregistered elsewhere, was still listed as registered to vote in that
county. The voter suspected that election ofticials had mistakenly
removed him from the rolls instead of his son. He was denied a
regular ballot, and had to vote via a provisional ballot. [Maricopa)]

. A woman reported having filled out voter registration forms with
her husband in September at a rally where Elizabeth Edwards
spoke. When she contacted the County, she was told that there was
no record of either of them registering to vote. The woman
reported that one of the individuals with whom she spoke asked
her how she had registered and when she told him she was told
“"that's no big loss- you registered for the wrong party anyway."
[Maricopa]

Voter Intimidation/Suppression: EP volunteers received complaints about
suspected voter intimidation or unusual election-related activities. Intimidation tactics
included questioning citizenship, and several reports came in of apparent attempts at
suppressing the Latino vote. Below are some particularly troubling examples of the kinds
of complaints EP volunteers received:

. A voter reported that an individual was traveling to various polling
places and confronting minority voters and asking them if they
were citizens. He was asking to see their ID and had a cameraman
with him who filmed the encounters. The individual wore a black
tee shirt with "US Constitution Enforcer" written on it and a
military style belt that gave the appearance that he was armed.
[Pima]

. A complainant reported that a poll watcher affiliated with the
National Council of La Raza entered a polling place in order to
make sure that Spanish language ballots were available. An
election official reportedly claimed that he didn't have time to tell
him and asked what gave him the authority to ask. The two got into
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a heated exchange and when the NCLR member left, the election
official allegedly complained that he had "all these damned
Mexicans lining up to vote and that they were taking away all of
our rights." [Pima]

Provisional Ballot Problems: EP volunteers received complaints about
provisional ballots from voters, many of whom reported being denied the opportunity to
vote by provisional ballot. Most often, otherwise eligible voters were forced to accept
provisional ballots without their status or claims of eligibility being investigated further.
Many voters also reported being very uneasy with provisional ballots after claims were
repeatedly made by officials that they were not likely to be counted. Below are some
examples of the kinds of complaints EP volunteers received:

. A voter registered to vote and had a receipt along with a
confirmation number for registering. When she went to vote, she
was told that she was not on the registry but could casta
provisional ballot, although she was told that it "probably wouldn't
count." [Maricopa]

. A voter reported not appearing on the registration rolls, even
though she had registered. She was sure that she was in the correct
precinet, but rather than seeking to verify her correct precinct, the
poll workers simply told her to cast a provisional ballot. She feared
this would nullify her vote if she was in fact in the wrong precinct.
[Pima]

Voting Machine Problems: EP volunteers received reports about problems with
voting machines. Most reports detailed problems with optical scanning machines that
rejected or failed to read ballots or were simply not working.

Identification Problems: EP volunteers helped voters with problems and
questions related to identification requirements. Many voters complained that they were
asked to show ID when they thought it was unnecessary or were unable to vote because
they lacked proper ID.

Language Issues: EP volunteers received complaints about lack of accessibility
for voters with limited English skills. Most often, the reports regarded a lack of Spanish-
language election materials, poll workers or translators.

Long Lines: EP volunteers received complaints about long lines — in some cases
entailing a 3-4 hour wait. The problem appeared to be caused by an insufficient number
of voting booths for the number of voters who turned out.
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Other Problems: Voters had other unique questions that did not directly fit into
any of the above categories. For example:

. Several reports came in of voters being told that they were not
allowed to enter their polling places while carrying the EP-issued
“Voter’s Bill of Rights.” [Maricopa; Pima]
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Illinois Election Protection At-a-Glance

Tllinois Summary

Election Protection’s “Election Incident Reporting System™ contains reports of
election problems in counties across Illinois. As of November 24, 2004, the majority of
reports were from voters, volunteers, and even some election officials in the following
counties, in descending order of number of complaints received:

. Cook County

. Du Page County
. Will County

. Kane County

. Lake County

Based on the EIRS database, voting problems encountered in Illinois included:

. Absentee ballot related problems;
. Registration problems;

. Machine problems;

. Identification problems

. Intimidation; and

. General Ballot problems.

Summary of Complaints in the State

Below is a sampling of the types of questions and complaints recorded in the
EIRS database from voters and volunteers in lllinois.

Absentee Ballot Problems: EP volunteers helped voters with questions and
complaints regarding the use of absentee ballots. In several cases, voters — mainly college
students — requested absentee ballots, but they never received the ballots, at least not in
time to vote in this election. Below are some examples of the kinds of complaints EP
volunteers received:

. A voter reported that she and other university students had applied
for absentee ballots but never received them. The voter called the
Cook County Clerk on Oct. 31, Nov 1 and Nov 2. The voter was
instructed that voting in Chicago was the only possibility. The
voter was unable to return home in time. [Cook]
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. A voter registered in Cook County, Dec. 2003. The voter is in
college now and too far away from home, so voter mailed an
application for an absentee ballot. Confirmation was delivered by
Oct. 25,2004. On Oct. 28" the voter called the Cook County
Clerk's office, but the office said that it had not received the
application. [Cook]

Voter Registration Problems and Questions: EP volunteers helped voters with
problems related to voter registration. Most problems involved voters who had registered
to vote, either through an organization or through other means, but who never received
their voter registration card and so were not sure if they could vote or where to go to vote.
In some cases, these voters sought registration verification assistance from EP volunteers;
in other cases, voters went to vote and were told they were not registered. Other voters
had problems that arose from having moved or changed their name since the last election.

Voter Intimidation/Suppression: EP volunteers received complaints about
suspected voter intimidation or unusual election-related activities. These problems were
evident in Cook County and elsewhere in Illinois. Voters reported several incidents
involving police officers who were at the polls asking for ID, ameng other things. Voters
also reported poll workers giving out misinformation or following suspect procedures.
Below are some particularly troubling examples of the kinds of complaints EP volunteers
received:

. A police officer outside the polling center (1) asked for photo ID
and (2) told voters that they could not vote if they had ever been
convicted of a felony. [Cook]

. A voter reported that election officials told him he was able to vote
for the president, but that there was no need to vote for judges at
the local judicial level. He said the same thing happened to his
daughter. [Kane]

. A white poll worker reportedly said to a line of all-black voters: ""I
was having a pleasant day until you all walked in."" The election
official couldn't find their names on the list. They waited
approximately 30 minutes. [Cook]

Provisional Ballot Problems: EP volunteers received complaints about
provisional ballots from voters, many of whom reported being denied the opportunity to
vote by provisional ballot. In some cases, poll workers would not give individuals
provisional ballots because their name did not appear on the voting rolls, even though the
voters claimed to have registered. In another case, a Cook County poll worker told a man
that everyone who voted by provisional ballot had to go to the Board of Elections within
48 hours and show ID, even if they also showed ID when voting.

Voting Machine Problems: EP volunteers received reports about problems with
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voting machines, including machines malfunctioning or not working at all. Some voters
reported machines not being able to read ballots and the ballots being placed in “a box.”
Other voters had problems with machines that either indicated an “overvote” or an
“undervote.” In several of these cases, voters stated that even if the machine initially
indicated an “undervote,” the vote was still cast, meaning that they were only able to cast
incomplete votes.

Identification Problems: EP volunteers helped voters with problems and
questions related to identification requirements. The major issues were voters not having
a current address on their driver’s license and poll workers asking all voters to present
two forms of ID. In several cases, when voters could not produce the ID, they were not
allowed to vote. Below are some examples of the kinds of complaints EP volunteers
received:

. A voter was told he could not vote (even provisionally) because his
driver’s license lists his old address. He is properly registered at his
new address, but living with parents, so he has no utility bills in his
name. He pays bank, credit card and cell phone bills online. [Cook]

. A voter was asked for two forms of 1D and was informed that if
she hadn't voted in March, her vote would be contested. [Cook]

Disabled Access and Assistance Problems: EP volunteers received questions
and complaints related to disability access and assistance. Some voters reported polling
places that were not accessible to wheelchairs. Others reported encountering problems
when they tried to get assistance. Below is a particularly troubling example of the kinds
of complaints EP volunteers received:

. A daughter expressed concerns on behalf of her parents. The father
had cataracts and could not see well. The poll worker stopped his
wife from helping him, saying "Middle Eastern men force their
women to vote in a particular way" and it was "against the rules;
you can't help people out like that.” The parents had always
helped each other vote in the past [Cook]

Ballot Related Problems: Voters contacted EP volunteers regarding ballot
problems. One polling place ran out of ballots, and the poll workers told voters to go
home. Some voters were given an incorrect ballot that did not list the candidates for local
offices. Some voters had trouble punching all of the way through their ballots, which
poll workers told them not to worry about. Other voters expressed concems about
abnormalities that they feared would prevent their ballots from being counted. Below are
some examples of the kinds of complaints EP volunteers received:

. One voter reported that her ballot was rejected as "spoiled" twice;
she was concerned that her vote won't count. This was a punch
card ballot. The voter had to go because she was late for work.
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Also, the person in front of and behind her had similar problems.
[Cook]

. A voter, who was one of the first people in line, reported ballot
concerns. When his ballot was placed into the machine, it came out
as "damaged." They gave him another ballot with the same result.
Every person after him had the same problem. The poll workers
put the ballots in a cardboard box. [Cook]

Long Lines: EP volunteers received complaints about long lines. The problem
appeared to be caused by an insufficient number of voting booths for the number of
voters who turned out. Some voters experienced long lines due to an insufticient number
of poll workers and/or the lack of organization on the part of poll workers. Some voters
were not able to wait in long lines and were unable to vote. Below is an example of the
kinds of complaints EP volunteers received:

. A voter reported that it took 45 minutes to vote. Only one person
was voting at a time even though there were 5 booths. There was
one poll worker doing everything: checking names and monitoring.
Four other workers at the polling place were not doing anything.
[Cook]
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Michigan Election Protection At-a-Glance

Michigan Summary

Election Protection’s “Election Incident Reporting System™ contains reports of
election problems in counties across Michigan. As of November 24, 2004, the majority
of reports were from voters, volunteers, and even some election officials in the following
counties, in descending order of number of complaints received:

. Wayne
. Oakland
. Genesee

Based on the EIRS database, voting problems encountered in Michigan included:

. Failure to properly process registration applications;

. Long lines due in part to inadequate staffing;

. Machine failures;

. Voter intimidation and misinformation campaigns;

. Improper instructions on when to offer a provisional ballot; and
. Election official failures to deliver absentee ballots to voters who

requested them and confusion about what to do for those who had
not received them.

Summary of Complaints and Questions in the State

Below is a sampling of the types of questions and complaints recorded in the
EIRS database from voters and volunteers in Michigan.

Absentee Ballot Problems: EP volunteers helped voters with questions and
complaints regarding the use of absentee ballots. There were voters who had problems
when they requested absentee ballots, voters who did not receive absentee ballots in time
to vote or at all, and even those who discovered that their absentee ballot had been
returned by someone else. Below are some examples of the kinds of complaints EP
volunteers received:

. A voter’s mother requested an absentee ballot in October on behalf
of her son in the military (Coast Guard). Each time she requested a
ballot she was told the request was not received. The son
understood that he could not vote, but was outraged. [Wayne]
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. A voter requested an absentee ballot 3-4 weeks ago before the
election, but didn't receive it in Kentucky until 11/1 {postmarked
10/27). The Board of Elections informed her that the ballot would
not count if not received by 10 PM on Election night. [Saginaw]

Voter Registration Problems and Questions: EP volunteers helped voters with
problems related to voter registration. There were voters who thought they had registered
but had not received cards in the mail, and voters who were not included on the list of
registered voters. Many of the registration problems were reports from voters who had
moved and were unclear about their registration status and proper polling place. There
were also reports about voters registering with third party organizations who never
received their registration cards.

Voter Intimidation/Suppression: EP volunteers received complaints about
suspected voter intimidation or unusual election-related activities. Some voters reported
being intimidated — and deterred from voting or from requesting assistance — by the
presence of poll challengers. Below are some particularly troubling examples of the
kinds of complaints EP volunteers received:

. One Republican poll challenger was reported by several voters to
be intimidating poll workers and voters by standing too close to
poll workers, writing down things and calling out on his phone. He
was described as very aggressive in his actions. Voters called
police who threatened to arrest challenger, but he chose to leave at
that point. [Wayne]

. Republican challengers were physically blocking access to polls
with cars and bodies. [Kalamazoo]

. Reports came in of intimidation from police offices at polling
places. [Wayne]

. A notice was hung on the front door of a voter’s home advising
"Your polling place is: Garfield Edison School, Ward 3, Precinct
17,301 E McClellan.” Voter realized this was misinformation and
went to Doyle Ryder School to vote because for years he has voted
at precinct 32". [Genesee]

Provisional Ballot Problems: EP volunteers received complaints about
provisional ballots from voters, many of whom reported being denied the opportunity to
vote by provisional ballot. Complaints and inquiries came in about poll workers unevenly
applying or not understanding the new provisional ballot requirements. In some
instances, voters requested provisional ballots and poll workers refused to provide them
or provided them and then told the voter that “they wouldn’t count anyway.” Below are
some particularly troubling examples of the kinds of complaints EP volunteers received:
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. It was reported that in one polling place the voter list was not
complete, but ended at the letter s. Thus, all the people whose
names began with T-Z had to use provisional ballots. [Wayne]

. A voter’s registration could not be found. The poll worker said that
the ballot would not count if the voter could not provide the exact
date of registration. [Qakland]

Voting Machine Problems: EP volunteers received reports about problems with
voting machines. Reports came in regarding machines not working properly, ballots
being improperly handled or possibly not counted at all, or complete malfunctions voting
machines at polling places. In a few instances, polling places opened late when the
machines were not working properly. Below are some particularly troubling examples of
the kinds of complaints EP volunteers received:

. A first time voter was denied the opportunity to vote. He had
difficulty with the lever used to close the booth and when he asked
a question, he was told to use the lever to close it. However,
closing it caused him to cast a blank ballot. Then he was told to
leave because there were no provisions for his mistakes. [Warren]

. A voter complained about a jammed voting machine scanner. She
said poll workers instructed her to drop her ballot into a bin with
those that were already scanned. They were told they could wait
until the repair person came but they had already waited over 1
hour and 20 minutes. [Oakland]

. A voter reported that a Scantron tabulator was broken and people
were getting ballots & voting but votes were not being counted on
site. Poll workers told EP volunteers they would count the votes
later. Scantron was down for 2 hrs. [Wayne]

. Election Protection worker reported that when the optical scan
receptacle for taking the ballots jammed, the election judge came
to the front of the building and announced "polls closed." The EP
volunteer called city clerk's office, but no additional help was
available. [Genesee]

Identification Problems: EP volunteers helped voters with problems and
questions related to identification requirements. Complaints came in from voters who
found poll workers misapplying identification procedures and turning voters away who
met the state’s identification procedures.

Disabled Access and Assistance Problems: EP volunteers received questions
and complaints related to disability access and assistance. The issues of disability access
were primarily related to polling places that could not accommodate disabled voters,
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either through providing no assistance, or inadequate assistance when it was available at
all. Below are some examples of the kinds of complaints EP volunteers received:

. Voter reported that the wheelchair lift was not available for use.
Handicapped registrants had to be carried up a set of stairs to reach
the polling location. Although a key was found for the lift, it
would not work. [Wayne]

. EP volunteers assisted a woman in a wheelchair up 2 flights of
stairs to vote. [Wayne]

Criminal Status Related Problems: EP volunteers answered questions related to
criminal status. Reports came in from people with felony convictions unsure about
whether they were eligible to vote. Because Michigan election law allows ex-offenders to
vote while on probation, there was confusion over whether those recently released could
vote.

Student Status Related Problems: EP volunteers answered questions related to
student status. There were complaints about student registration issues and first-time
student voters being denied the right to vote. There was a lot confusion over the
requirement that first-time voters who registered by mail in Michigan must vote in
person, and could not vote absentee.

Long Lines: EP volunteers received complaints about long lines, in some
instances even before the polls opened on Election Day. Many of the long lines appeared
to be associated with the inadequate number or malfunctioning of machines in polling
locations where poll workers were not properly trained to address the problems.

Polling Place Problems: EP volunteers helped voters with problems that arose at
the polling place. There were voters who had questions about where to vote and voters
who reported that their polling places had been changed, despite having a voter
registration card with another polling place location indicated. We received reports from
voters who were forced to wait in multiple lines at polling places to vote because they
were originally in the wrong precinct line. A range of other issues included improper
procedures by poll workers and improper campaigning near the polling place. Below are
some particularly troubling examples of the kinds of complaints EP volunteers received:

. Voter was in line to vote in precinct 6 but was told after waiting in
line that she was in the wrong precinct. Voter had to go to the end
of the line in precinct 5, then after waiting had to go to the end of
the line in precinct 8 after being told she was in the wrong line.
The clerks kept telling the voter the wrong precinct. The voter
waited in line one and one half hours. [Oakland]
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. Voter received a letter stating that she was to vote at Trix
Elementary, but officials at Trix told her to vote at Genesis.
[Wayne]

. Voter reported that poll worker told voter that she could vote a

straight ticket and that she could also vote for an individual
candidate of another party, thus spoiling her ballot. [Oakland]

. Poll workers did not stamp the list (book) as voters' applications
were matched and accepted. Republican challengers observed this
and phoned it in. They remarked that ""this could allow people to
vote a second time."" After a DNC volunteer requested for the 4th
time that they stamp the book, the workers went through the
application slips and stamped the book accordingly. They did not
complete the book, however. [Wayne]

. Voters reported that the county clerk phone line was not working
to check whether individuals not on the list at the polling place
were in the system. Election workers could not get through so
voters were forced to vote by provisional ballots. [Wayne]

Other Issues: Voters had other unique questions that did not directly fit into any
of the above categories. For example:

. Supervisors were not allowing staff to go vote. Michigan law
allows 3 hours to do so. [Taylor]
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New Mexico Election Protection At-a-Glance

New Mexico Summary

Election Protection’s “Election Incident Reporting System™ contains reports of
election problems in counties across New Mexico. As of November 24, 2004, the
majority of reports were from voters, volunteers, and even some election officials in the
following counties, in descending order:

Bernalillo
Santa Fe

Dona Ana
Rio Arriba

Based on the EIRS database, voting problems encountered in New Mexico

included:

Signiticant numbers of voters complained about either not
receiving an absentee ballot or having received one they did not
request;

Long-time voters who were not on the voter rolls or those who
found that their polling place changed;

Problems with voting machines;

Confusion over when to vote by provisional ballot; and

General polling place problems and confusion about basic voting
ules.

Summary of Complaints and Questions in the State

Below is a sampling of the types of questions and complaints recorded in the
EIRS database from voters and volunteers in New Mexico.

Absentee Ballot Problems: EP volunteers received complaints from voters who
did not receive absentee ballots in time to vote or received ballots they did not request.
We also received the following reports:

A voter brought a completed absentee ballot into the polling place
to turn in. The poll worker incorrectly told the voter to vote
provisionally. The Democratic Party challenger in the polling place
told the voter to take the ballot to the county clerk’s office. The
voter left to do so and according to the EP poll monitor, the poll
worker then admitted that that was another option that they should
have mentioned. (In fact, NM law states that absentee ballots are to
be returned to the county clerk’s office and not the polling place.)
In other cases absentee ballots were accepted at the polling place
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and voters were not told to take those ballots to the county clerk’s
office. [Bernalillo]

. A first time voter in New Mexico never filed an absentee ballot but
was listed as absentee on voter rolls, He was told to vote
provisionally by a poll worker. [Santa Fe]

Voter Registration Problems and Questions: EP volunteers received
complaints from long time voters and new voters who were not on the voter rolls at their
respective polling places.

Voting Machine Problems: EP volunteers received reports about machines
malfunctioning. While several of the voters, in the end, were able to vote they still
expressed concerns that their vote would not count and that other voters would not notice
the problems.

. A voter reported that he used an electronic voting machine, and
after selecting a Democratic candidate, noticed that the Republican
light actually lit up. He had to select the Democratic candidate
again to cancel it out, and then select it again to make the correct
selection. He had to do this for almost all the people he voted for.
[Bernalillo]

. An EP volunteer reported that while he was helping an elderly man
with voting he witnessed that when the Democrat Presidential
candidate was selected, the Libertarian candidate would be
highlighted. The poll worker instructed on how to correct and the
vote was corrected, but the same irregularities were reported in
other area precincts during early voting with touch screens.
[Bernalillo]

Provisional Ballot Problems: EP volunteers helped numerous voters who were
having problems voting by provisional ballot. These incidents range from inquiries into
the provisional ballot system to workers unevenly applying or not understanding the new
provisional ballot requirements. Most of the calls came from Bernalillo County.

. County Clerk’s office was treating emergency paper ballot and
provisional ballot the same way. This was an issue with people

who wanted absentee ballots and did not receive one. [Santa Fe]

. There were insufficient provisional ballots all day long, lack of
affidavits and envelopes at one polling place. [Rio Arriba]
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‘Wisconsin Election Protection At-a-Glance

Wisconsin Summary

Election Protection’s “Election Incident Reporting System” contained reports of
election problems from across Wisconsin. As of November 24, 2004, the majority of
reports were from voters and volunteers in the following counties, in descending order of
number of complaints received:

Milwaukee
Dane
Racine
Waukesha
Kenosha

Based on the complaints in the EIRS database, voting problems encountered in
Wisconsin included:

Voter intimidation or suppression;

Failures to deliver absentee ballots to voters who requested them;
Access for voters with disabilities;

Voting machine errors; and

Inadequate staffing of polling places, which, in many cases, led to
long lines.

Summary of Complaints and Questions in the State

Below is a sampling of the types of questions and complaints recorded in the
EIRS database from voters in Wisconsin.

Absentee Ballot Problems: EP volunteers helped voters with questions about
obtaining absentee ballots. Also, EP volunteers received complaints regarding absentee
ballots, most often from individuals who had requested an absentee ballot but never
received one or did not receive one in time to return it by Election Day. One Milwaukee
voter reported having received three absentee ballots in the mail.

Voter Registration Problems and Questions: EP volunteers helped individuals
with questions or problems related to registering to vote. Many voters reported that they
had not received confirmation of their registration. Since Wisconsin allows same-day
voter registration, many of these issues were easily resolved as voters were allowed to
register on Election Day.

Voter Intimidation/Suppression: EP volunteers received complaints about
suspected voter intimidation or unusual election-related activities. Some voters reported
being intimidated — and deterred from voting or from requesting assistance — by the
presence of poll challengers. Other voters reported poll workers engaging in
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questionable practices. Other voters reported misinformation campaigns. Below are
some particularly troubling examples of the kinds of complaints EP volunteers received:

. A voter claimed that a police officer entered a polling location and
announced that he would arrest anyone who had an outstanding
warrant. An attorney informed the officer that such action was
illegal and the officer reportedly responded that he knew it was,
but thought it was a good idea anyway. [Rock]

. One individual reported that her sister, who is on W-2, was told by
her case manager that if she voted for John Kerry, she would stop
receiving her checks. [Milwaukee]

. Individuals reported seeing flyers, purportedly from an
organization called the Milwaukee Black Voters League, posted in
minority districts warning residents that if they had already voted
this year, they cannot vote in the presidential election; that anyone
convicted of any offense, however minor, is ineligible to vote; that
any family member having been convicted of anything would
disqualify a voter; and that any violation of these warnings would
result in ten years in prison and a voter’s children being taken
away. [Milwaukee]

. A voter reported hearing that people were being told that they
could not vote if they had outstanding parking tickets. [Milwaukee]

Disabled Access and Assistance Problems: EP volunteers answered Wisconsin
voters’ questions regarding their rights to assistance and curbside voting at the polls. EP
volunteers also received some complaints related to polling place access for those with
disabilities.

Long Lines: EP volunteers received complaints about long lines. Many polling
places were understaffed, leading to waits as long as 3 hours for some voters.

Voting Machine Problems: Some voters reported that voting machines were
either not working or malfunctioning.

. One EP volunteer reported a discrepancy between a ward’s
machine vote totals and the ward’s count of actual votes. The
machine had recorded 982 votes, while the ward books showed
971 votes. [Milwaukee]

. Voters reported ballot-counting machines’ counters not advancing
when a new ballot was passed through the machine. [Milwaukee]
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Colorado Election Protection At-a-Glance

Colorado Summar:

Election Protection’s “Election Incident Reporting System™ contains reports of
election problems in counties across Colorado. As of November 24, 2004, the majority
of reports were from voters, volunteers, and even some election officials in the following
counties, in descending order of number of complaints received:

Denver
El Paso
Adams
Pueblo
Jeftferson
Arapahoe
Boulder

Based on the EIRS database, voting problems encountered in Colorado included:

Registration related problems;
Lack of education about identification requirements;

Confusion about how to implement provisional ballot
requirements;

Poll workers who are, at best untrained, and at worst, actively
dissuading voters from casting votes;

Voter confusion caused by multiple precincts being located at one
polling place.

Summary of Complaints and Questions in the State

Below is a sampling of the types of questions and complaints recorded in the
EIRS database from voters and volunteers in Colorado.

Absentee Ballot Problems: EP volunteers helped voters with questions and
complaints regarding the use of absentee ballots. Many reports came in from voters who
had not yet received their absentee ballots or received them too late to get them to the
County Clerk’s office in time to be counted on Election Day. Over half of the absentee
ballot related problems came from Denver. Below are some particularly troubling
examples of the kinds of complaints EP volunteers received:

Several Denver County voters received their absentee ballots late
as a result of an error on the part of the County. An EP volunteer
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spoke to a County official who said that the problem was fixed and
that ballots were sent. The official also reported that this error
affected approximately 24,000 absentee applications. [Denver]

. A voter in Denver did not receive an absentee ballot and was told
by a person at elections office that that was “too bad.” [Denver]

Voter Registration Problems and Questions: EP volunteers helped voters with
problems related to voter registration. Registration related problems were by far the
biggest problem reported in Colorado. Some voters had moved and wondered how they
could vote. Many voters reported that they had thought they had registered, but did not
receive their cards in the mail. Below are some examples of the kinds of complaints EP
volunteers received:

. A voter who moved from Denver County to Arapahoe County tried
to vote in his new jurisdiction. The election judge denied him the
opportunity to vote. An EP volunteer told the voter to go back in
and demand emergency registration. [Arapahoe]

Voter Intimidation/Suppression: EP volunteers received complaints about
suspected voter intimidation or unusual election-related activities. Issues here focused
primarily on misinformation to voters. Below is a troubling example of the kinds of
complaints EP volunteers received:

. Two voters reported similar incidents. Phone messages were lett
on their machine stating that their polling places had changed.
Both voters, one in Adams County and the other in Denver
County, knew their polling place and that the calls were false
[Adams; Denver]

Provisional Ballot Problems: EP volunteers received complaints about
provisional ballots from voters, many of whom reported being denied the opportunity to
vote by provisional ballot. As with many of the other states, there was confusion among
poll workers in Colorado about the implementation of the provisional ballot provisions in
the law. This confusion led to voters either not being allowed to vote by provisional
ballot or voters who should have been allowed to vote with regular ballots being given
provisional ballots. Below are some particularly troubling examples of the kinds of
complaints EP volunteers received:

. In Arapahoe County, EP volunteers received a report that election
judges were not giving out provisional ballots. [Arapahoe]

. In Denver at the Catholic Charities polling place, EP volunteers
confronted an election judge who was calling the Elections
Commission every time someone requested a provisional ballot.
EP volunteers told the judge that the law does not require such
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phone calls. The election judge became angry, saying that he was
told to call the Elections Commission and that if the voters had
registered properly in the first place they wouldn’t be having these
problems. [Denver]

Voting Machine Problems: EP volunteers received reports about problems with
voting machines. Colorado has several counties that have some form of electronic voting
machines. These machines experienced some problems, including optical scanner
machines that did not work and voting machines that broke down. Voters also expressed
concerns about the lack of a paper trail that made them feel uncomtortable. Below are
some particularly troubling examples of the kinds of complaints EP volunteers received:

. An election judge reported that the computers were down and
approximately 150 voters were turned away and told to go to other
polling places. The complainant was concerned because many in
line were blue collar workers with limited time to vote. They were
not offering backup paper ballots or provisional ballots at the time
the problem was reported. After over an hour, they went to a paper
system and started to let people vote at the polling place again. The
computer system that went down was one used for the purpose of
finding the voters’ name, identifying the type of ballot they should
receive and marking them off as having voted. [Larimer]

. A voter attempted to cast a ballot and the machine malfunctioned.
When the voter brought the problem to the attention of a poll
worker, he tended to the machine in a way that zeroed out the vote.
The official said the machine had been acting up all day, but that it
was still in service because they only had two machines. They
allowed this particular voter to cast a provisional ballot but left the
machine in service. When an EP volunteer called the county, the
county told our volunteer they would remove and replace the
machine, and that a certified technician was coming to do that.
[Arapahoe]

Identification Problems: EP volunteers helped voters with problems and
questions related to identification requirements. Below is an example of the kinds of
complaints EP volunteers received:

. A voter with an expired license was not allowed to vote. EP
volunteers gave him the altemative identitication he could bring
with him, and he was able to go back and vote. [Pueblo]

Disability Access and Assistance Problems: EP volunteers received questions

and complaints related to disability access and assistance. Most often, reports detailed a
lack of adequate assistance. Some reports detailed that polling places offered no
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assistance whatsoever to disabled voters. Below are some particularly troubling
examples of the kinds of complaints EP volunteers received:

. A disabled voter had to manage two flights of stairs to get to
polling place only to find out that the polling place had been
moved to another location. They had previously voted at this
location. [Denver]

. A voter brought a disabled voter with him to vote. When they
arrived at the polling place, they found that the handicapped
entrance was blocked. The voter and poll watcher had to request
that the door be opened. (Denver)

Criminal Status Related Problems: EP volunteers answered questions related to
criminal status. Colorado law says that if you have served out your felony conviction and
any associated parole, and have re-registered, that you may vote. In most cases,
individuals wanted to know if they were eligible to vote based on their felony status.

Student Status Related Problems: EP volunteers answered questions related to
student status. Colorado’s incidents in this area were reported in Boulder and Larimer
counties.

Ballot Related Problems: Voters contacted EP volunteers regarding ballot
problems. This category of problems includes concerns raised by voters regarding
marking procedures and assistance from election judges, as well as ballot supplies. Below
are some examples of the kinds of complaints EP volunteers received:

. A report came in that poll workers had pencils out on the table for
voters, even though the instructions said to only use pen to fill out
the ballots. The poll workers removed the pencils, but the
complainant was concerned that voters had already used them and
their ballots could be invalidated. [Boulder]

. During early voting, a voter reported going to vote only to find a
ballot for his area was not available. The voter was told he could
vote by provisional ballot. [Jefferson]

Language Issues: EP volunteers received complaints about lack of assistance for
voters with limited English skills. Some jurisdictions in Colorado require that Spanish
language ballots be available to those who request them.

Long Lines: EP volunteers received complaints about long lines. The problem

appeared to be caused by an insufficient number of voting booths for the number of
voters who turned out.
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Late Opening and Early Closing: EP volunteers received reports of polls
opening late or closing early.

Polling Place Problems: EP volunteers helped voters with problems that arose at
the polling place. Some of the polling place problems came from confusion when there
were multiple precincts voting at one polling place. Below are some examples of the
kinds of complaints EP volunteers received:

At one polling place in Denver, three separate precincts were
voting, but only two elections judges were available. The third
judge, for the third precinct, had not shown up. The other two
elections judges were left to help the people from the third
precinct, creating long lines and additional confusion. [Denver]

. At the Remington Elementary polling place in Denver, the
appropriate signage regarding provisional ballots was not posted,
so the EP volunteer did it. In addition, the polling place had

multiple precincts, but one of the precinct signs had been removed.
[Denver]

Other Problems: Voters had other unique questions that did not directly fit into
any of the above categories. For example:

. Voters wanted to know the rules around taking time off of work to
vote. [Denver]
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TIER 2 STATES
Missouri Election Protection At-a-Glance

Missouri Summary

Election Protection’s “Election Incident Reporting System” contains reports of
election problems in counties across Missouri. As of November 24, 2004, the majority of
reports were from voters, volunteers, and even some election officials in Jackson and St.
Louis counties.

It appears the following were the major problems encountered in Missouri:

. An inability to get absentee ballots to voters on time;

. Problems with the state’s voter registration system and registration
olls;

. Failure of poll workers to distribute provisional ballots or

understand the legal issues regarding such ballots;

. Suspected incidents of voter intimidation; and
. Confusion regarding proper voting procedures for punch card
ballots.

Summary of Complaints and Questions in the State

Below is a sampling of the types of questions and complaints recorded in the
EIRS database from voters and volunteers in Missouri.

Absentee Ballot Problems: EP volunteers helped voters with questions and
complaints regarding the use of absentee ballots, mainly from voters who had requested
such ballots but never received them. Other voters reported discrepancies between
absentee ballot requests and the records kept by the county. Below is an example of the
kinds of complaints EP volunteers received:

. A voter arrived at her polling place only to be informed that she
had already submitted an absentee ballot, which she had not done.
Officials were reportedly encountering this problem frequently,
where individuals who had ot requested absentee ballots were
listed as having done so, while people who had requested such
ballots were listed as not having done so. EP volunteers received
multiple reports of this type of problem. [St. Louis]
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Voter Registration Problems: EP volunteers helped voters with problems related
to voter registration, generally from individuals who had registered but never received a
registration card and did not appear on the voter rolls. Others reportedly found errors in
their voter file when they went to register to vote. Below are some troubling examples of
the kinds of complaints EP volunteers received:

. A Jackson County voter, who has been residing and registered to
vote at the same address for 30 years, had problems voting. Even
though she has voted consistently over the years and has been
called for jury duty at least 8 times, she was tumed away when she
went to her polling place. She was informed that her name did not
appear on the registration rolls. [Jackson]

. A voter’s address was listed incorrectly on the registration rolls.
Her address was listed as “221” rather than the correct “211”
address. She was told that she was therefore unable to vote and
was not offered the option of casting a provisional ballot. [Boone]

Voter Intimidation/Suppression: EP volunteers received complaints about
suspected voter intimidation or unusual election-related activities. Below are some
particularly troubling examples of the kinds of complaints EP volunteers received:

. A report came in of black voters in a predominantly white
neighborhood being challenged by Republican challengers who
requested proof of ID, residence, and signature. The challengers
reportedly did not make similar demands on white voters. At the
same polling place, when black voters asked questions of election
officials, the officials reportedly refused to answer, telling them
"it's very simple,” while providing white voters with any requested
information or assistance. [St. Louis]

. An individual in Jackson County reported that three men in
military-looking uniforms were standing within 25 feet of the
entrance to a polling place. They were reportedly making partisan,
racist and derogatory statements to voters. The individual
complained to an election judge, who went out to see the men, but
reportedly took no action. [Jackson]

Provisional Ballot Problems: EP volunteers received complaints about
provisional ballots from voters, many of whom reported being denied the opportunity to
vote by provisional ballot. Below is a particularly troubling example of the kinds of
complaints EP volunteers received:

. Even with appropriate ID, a St. Charles County voter was told that

she could not vote without her voter 1D# and that the phone
number needed to get her ID# was busy, so she could not vote. She
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was not offered a provisional ballot. She even reported seeing a
sign in the polling place stating that provisional ballots would not
be counted. [St. Charles]

Identification Problems: EP volunteers helped voters with problems and
questions related to identification requirements, mainly from individuals who had been
turned away from the polls for lacking the proper identification.

Disabled Access and Assistance Problems: EP volunteers received questions
and complaints related to disability access and assistance. In most cases, EP volunteers
talked with individuals seeking assistance for disabled voters, or individuals reporting
polling places that were inaccessible to such voters, especially voters in wheelchairs.

Ballot Related Problems: Voters contacted EP volunteers regarding ballot
problems. Below is an example of the kinds of concems EP volunteers heard from voters:

. Several voters from around the state expressed concemns regarding
the process for voting via punch card ballots. Voters were confused
and wanted to know how, when voting on a straight party line
ticket, they were to vote for individual candidates, such as those
running for nonpartisan positions, Many feared that voting for
individual candidates would corrupt their ballots. [St. Charles; St.
Louis; Ray; Jackson]

Late Opening and Early Closing: EP volunteers received reports of polls
opening late or closing early. Below is a particularly troubling example of the kinds of
complaints EP volunteers received:

. A voter arrived at her polling place at 6:45 am to find that it was
not ready. She waited until 7:30 am, but when the polling place
was still not ready, she left without voting. [St. Louis]

Other: Voters had other unique questions that did not directly fit into any of the
above categories. Some voters reported encountering several problems that covered more
than one of the categories. For example:

. A voter reported arriving at his voting place at 6am but had to wait
at least another half an hour to for the poll to open. When it did,
there was only one election worker on hand. When he finally got a
chance to vote, he noticed that the ballot did not contain a listing of
the Republican judges and, after he voted, poll workers began
issuing a different set of ballots. The voter fears that his vote may
not count. [St. Louis]
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Nevada Election Protection At-a-Glance

Nevada Summary

Election Protection’s “Election Incident Reporting System™ contains reports of
election problems in counties across Nevada. As of November 24, 2004, the majority of
reports were from voters, volunteers, and even some election officials in Clark and
Washoe counties.

Based on complaints in the EIRS database, voting problems encountered in
Nevada included:

. Problems with voter registration by an outside group that led to an
unknown number of voters not being registered to vote;

. Receipt of absentee ballots;

. lmplementation of the felony voter statutes;

. Confusion about how to implement provisional ballot
requirements;

. Voter intimidation; and

. Poll workers who were, at best, untrained and, at worst, actively

dissuading voters from casting votes.

mmmary of Complaints and Questions in the State

Below is a sampling of the types of questions and complaints recorded in the
EIRS database from voters and volunteers in Nevada.

Absentee Ballot Related Problems: Some Nevada voters reported requesting
absentee ballots but not receiving them on time or at all. For example:

. A voter, who attends school in Los Angeles, requested an absentee
ballot. She spoke with the Office of Registrar in Nevada and was
told that she would have the ballot by the Friday before the
election at latest. She never got it and so was unable to vote.

[Washoe]

Registration Related Problems: EP volunteers received complaints from voters
who had registered to vote but whose names did not appear on the voter rolls. Many of
these problems may have stemmed from an incident where a firm, Sproul Associates,
reportedly registered voters and threw out all of the Democratic registrants.
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Voter Intimidation and Suppression: EP volunteers received reports of voter
intimidation and voter suppression campaigns. Voters filed complaints about uniformed
and armed police officers stationed outside polling places. Several also reported
receiving fraudulent flyers saying their polling place had changed. Some other troubling
examples include:

. One voter reported witnessing poll workers only asking minorities
to show identification. Then, people without ID were sent to
another table, where they were told they were in the wrong
precinct and turned away. [Clark]

. Another voter reported receiving a call, purportedly from the
“Democratic Party,” saying that, due to unexpectedly high voter
turnout, Democrats would vote on Wednesday, November 3.
[Clark]

Criminal Status Related Problem: EP volunteers answered questions regarding
getting the right to vote restored after a felony conviction. Some individuals who had
previously been convicted of a felony believed their voting rights had been restored, but
then had to submit additional paperwork, even after having received a voter registration
card.

Provisional Ballot Problem: EP volunteers received complaints about the
implementation of provisional ballot requirements. As we have seen with other states,
there were cases of a poll worker telling voters that their provisional ballots would not be
counted. NV law allows voters to cast a provisional ballot for federal candidates if their
name is not on the voter registration list.

. A Clark County voter, who had registered by mail more than a
month and a half before the election but received no confirmation,
was not on the rolls at his polling place. The polling place officials
would not give him a provisional ballot, and told him he had to go
across town to another location. They told him he could vote at the
precinet, but "it wouldn't count." The voter had his registration
application receipt and identification.

Long Lines: As in other places, some voters in Nevada reported lines as long as
three hours, which discouraged some individuals from voting. The problems of long lines
usually occur because of an inadequate number of voting machines or inadequate
staffing. For example:

. A voter went to his precinct and had to wait more than three hours
to vote. He expressed concern about his wite's ability to get access
to polls this afternoon because of childcare issues. The lines were
expected to be as long in the afternoon and evening. At this polling
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place, there were two districts voting — and the other district’s line
was only five minutes long. [Washoe]

Other Polling Place Problem: Many voters reported confusion about which

polling place they were supposed to vote at. Other voters reported inappropriate
procedures at the polling places.
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North Carolina Election Protection At-a-Glance

North Carolina Summary

Election Protection’s “Election Incident Reporting System™ contains reports of
election problems in counties across North Carolina. As of November 24, 2004, the
majority of reports were from voters, volunteers, and even some election officials in the
following counties, in descending order of number of complaints received:

Wake
Mecklenburg
Durham
Forsyth

Based on the EIRS database, voting problems encountered in North Carolina
included:

. Registration related problems;

. Malfunctioning optical scan machines;

. Voter intimidation;

. Accessibility for disabled persons; and

. Confusion by poll workers on how to implement voting laws,

particularly provisional balloting.

Summary of Complaints aud Questions in the State

Below is a sampling of the types of questions and complaints recorded in the
EIRS database from voters and volunteers in North Carolina.

Absentee Ballot Related Problems: EP volunteers received complaints from
voters who did not receive their absentee ballots in time or at all. Other voters expressed
concerns that the outer envelope for the absentee ballots included the voter’s party
affiliation. One particularly troubling example is below:

. One voter requested an absentee ballot from Forsyth County online
in early September 2004, She got a request for additional
information from the county in September, and she turned that in
shortly thereafter, around the third week in September. She was
supposedly sent a ballot on September 29, but she did not receive
it. She requested a second ballot October 26, but did not receive it
until Election Day, and thus could not send it in time. [Forsyth]
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Registration Related Problems: Some voters experienced problems having
their voter registrations processed correctly. Often, individuals registered to vote but did
not appear on the voter rolls. In particular, voters who had moved and reregistered
experienced problems. Below are some examples of the kinds of complaints EP
volunteers received:

. A poll worker at the Christus Victor Lutheran Church in Durham
County called wanting to make note of the fact that there were a
large number of voters who moved and reregistered but their
names were not on the list. They were being told to vote with
provisional ballots. [Durham]

. In Mecklenburg County, a voter registered to vote in person on or
about October 4 and received a letter dated October 12 from the
Board of Elections stating that her faxed registration could not be
processed until they received a signed form delivered to the
County Board 20 days before the election. She called the oftice
many times to have them clarify and fix this because she did not
fax her registration. [Mecklenburg]

Voter Intimidation/Suppression: Individuals reported incidents of voter
intimidation and suppression to EP volunteers. Uniformed police at polling places had a
chilling effect on some voters. Other voters reported misinformation campaigns that
could result in disenfranchisement. Below are some particularly troubling examples:

. One report states that there were individuals two to three blocks
from a polling place stopping passers-by and telling them if they
are delinquent on child support or have other legal problems, it is
illegal for them to vote and they may get in trouble if they try to
vote. [Durham]

. One voter informed EP volunteers that he had arrived home to see
flyers on every door in the neighborhood. The flyer said that the
polling place was changed to Lake Rim Fire Department, a
different location than the polling place listed on the voter’s
registration card. Election Protection called county Board of
Elections, and the election official stated that they did not put the
flyers on the door and that the correct polling place was the one on
the registration card. [Cumberland]

Machine Problems: Voters in North Carolina reported problems with voting
technology at polling places. Voters encountered optical scan machines that jammed,
tore ballots, and whose counters did not register an additional vote after voters scanned
their ballot. Voters also received ballot receipts that said the vote had not been recorded,
but poll workers told the voters not to worry about it.
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Disability Access Problems: Some voters with disabilities complained that their
polling locations did not accommodate them properly. By law, disabled voters must be
provided ways to vote, through curbside voting and/or through accessible polling places.
For example:

. One individual reported having trouble when she asked to help her
aunt and uncle vote. Her aunt and uncle are disabled; the uncle
cannot see and her aunt cannot read. She was reportedly told by a
poll worker that the worker would contact the Republican Party to
make sure the votes were not counted since she should not have
been allowed to help her aunt or uncle vote. [Graham]

. Other voters reported that poll workers would not bring ballots out
to curbside voters or that curbside voters had to wait far longer to
vote than regular voters. [Durham; Granville; Burke; Wake;
Guilford; Forsyth; Gaston]

Provisional Ballot Problems: EP volunteers received complaints about the
implementation of provisional ballot requirements. In some cases, voters were not
offered provisional ballots when they did not appear on the voting rolls, and in other
cases voters reported being given provisional ballots when they should have been able to
cast a regular ballot.

Ballot-Related Problems: Some voters registered complaints about confusing or
incomplete ballots. Some voters were confused about voting a straight party ticket, as it
was unclear if the ballot would be thrown out as an “overvote” if the voter filled in the
arrow for straight party ticket and also filled in the arrows for individual candidates.
There was also confusion about whether voting the straight party ticket was sufficient to
cast a vote for president. Other voters reported receiving ballots on which some
candidates for local offices were not listed.

Long Lines: Some voters complained about long lines at the polls and in some

cases having to wait up to three hours to vote. Long line issues usually result when there
is inadequate stafting or an inadequate number of voting machines.
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Arkansas Election Protection At-a-Glance

Arkansas Summary
Election Protection’s “Election Incident Reporting System™ contains reports of
election problems in multiple counties in Arkansas. As of November 24, 2004, the

majority of reports were from voters and volunteers in Pulaski and Jefferson counties.

Based on the EIRS database, voting problems encountered in Arkansas included:

. Registration related problems;
. Absentee ballot related problems; and
. Incidents of voter intimidation.

Summary of Complaints and Questions in the State

Below is a sampling of the types of questions and complaints recorded in the
EIRS database from voters and volunteers in Arkansas.

Voter Registration Problems: EP volunteers helped individuals with questions
or problems related to registering to vote. Many voters reported that they had not
received confirmation of their registration or found that they been removed from the
registration rolls.

. A voter reported that, together with her husband, she had gone to
vote and that neither her nor her husband’s name was listed on the
voting registry. Both had voter registration cards that showed that
they were at the correct polling place. [Pulaski]

. A voter reported that, in preparation for a voter registration drive,
he went to the local government office to pick up voter registration
forms. A worker at the office gave him the forms but reportedly
told him that the applications would have to have been received by
May 2004 in order to count for the November election. [Shelby]

Voter [ntimidation/Suppression: The EP hotline received reports from
individuals reporting incidents of suspected intimidation or unfair polling practices.
Below are examples of the kinds of incident reports received by EP volunteers:

. A voter reported that first-time voters, after standing in line to
vote, were being sent to the end of the line and that some were
being told that if they were Democrats, they had to vote the
following day (i.e. November 3rd). [Pulaski]
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. A voter reported that poll workers were only asking black voters
for identification. The caller, who is herself black, reported that she
personally knew one of the poll workers and was still asked for ID,
while white voters in front of her were not asked to produce
identification. [Little River]

Absentee Ballots Problems: EP volunteers helped voters with questions or
problems regarding absentee ballots, generally from people who had requested but never
received such ballots.

Provisional Ballot Problems: EP volunteers received complaints from
individuals with problems or questions regarding the use of provisional ballots.

. Several voters reported that polling places did not have any
provisional ballots on hand and did not get any until hours after the
polling places had opened. [Pulaski]

. A voter’s wife went to vote at their County polling place for early
voting, and noticed that her spouse was not on the list of registered
voters. They inquired, and were told he was not on their list and
that he must still be registered at his prior county. The husband
drove to his old County where he was told that his registration had
been rolled over to his new county. Poll workers refused to let him
vote a provisional ballot. [Carroll]

Other Problems: EP volunteers helped voters with other voting related problems
not categorized above. For example:

. A voter reported that election officials were handing out three
different ballots early in the morning on Election Day and one of
those ballots did not have the candidates for alderman on it. An
official corrected the mistake but those who had voted early were
not allowed to recast ballots and, therefore, not allowed to vote for
this race. [Pulaski]
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Minnesota Election Protection At-a-Glance

Minnesota Summary

Election Protection’s “Election Incident Reporting System™ contains reports of
election problems in counties across Minnesota. As of November 24, 2004, the majority
of reports were from voters and volunteers in Hennepin and Ramsey counties.

Based on complaints in the EIRS database, voting problems encountered in Minnesota
included:

. Confusion about identification requirements;
. Incidents of voter intimidation; and
. Issues related to same-day voter registration.

Summary of Complaints and Questions in the State

Below is a sampling of the types of questions and complaints recorded in the
EIRS database from voters and volunteers in Minnesota.

Voter Registration/ldentification Issues: EP volunteers helped voters with
problems related to voter registration. Minnesota allows for same-day registration and
the majority of the calls came from voters reporting that they were unable to register for
lack of proper identification. Some examples of the types of incidents reported to EP are
below:

. One student reported that she showed an out-of-state ID and a
valid fee statement with her current voting address to poll workers
and was not allowed to vote. EP attorneys intervened and had a
county official call the polling place and explain that a fee
statement with a current address and the voter’s name was
acceptable identification. [Hennepin]

. One voter reported that poll workers were requiring ID from
registered voters, and asking Republican challengers if the ID was
OK. [Hennepin]

. An individual tried to register at polls. She had several forms of
picture D, but none were a MN driver’s license or ID card. She
also had several bills in her name at her current address, sent
within the last 30 days. The election judge told her this was
insufficient to register, so the voter then asked her neighbor to
vouch for her. The election judge still refused to register her.
Voter challenged election judge's refusal to accept that attempt to
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vouch for her and was told to leave immediately. Eventually, the
county auditor intervened, and the individual was allowed to vote.
[Stearns]

Voter Intimidation/Suppression: EP volunteers received complaints about
suspected voter intimidation or unusual election-related incidents. Some voters reported
being intimidated — and deterred from voting or from requesting assistance — by the
presence of poll challengers. Other voters reported misinformation campaigns. Below
are some particularly troubling examples of the kinds of complaints EP volunteers
received:

. A voter reported that Republican challengers were confronting
student voters and saying that their names appeared on a list of
people who had already voted in another jurisdiction. [Rice]

. A voter reported that, on Election Day, he received a phone call
asking if he was going to vote and providing information as to the
location of the voter’s polling place, which did not match the
polling place information he received from the local Board of
Elections. [Ramsey]

. A voter reported witnessing Native American voters being
challenged, especially when they used identification that showed
that they received public assistance. [St. Louis]

. EP received a report that a person acting as a Vietnamese translator
was directing Vietnamese voters to vote for Bush. [Hennepin]

Voting Machine Problems: Some voters contacted EP with concerns that their
ballots would not be counted because ballot-scanning machines at the polling places were
broken or had counters that did not advance when a new ballot was scanned.

Other Problems: Voters also filed complaints about a handful of other
miscellaneous problems. For example:

. Poll workers at one polling place told the translator that she could
not assist people in voting. EP attorneys intervened and,
eventually, the translator was able to assist people who requested
her help. [Hennepin]

. One voter expressed concerns about the privacy of her ballot. She
reported that the voting area had ten booths, but she had to fill out
her ballot at a very visible spot at a large table. Someone made a
comment about her choice for president. [Hennepin]
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TIER 3 STATES
Texas Election Protection At-a-Glance

Texas Summary

Election Protection’s “Election Incident Reporting System” contains reports of
election problems in counties across Texas. As of November 24, 2004, the majority of
reports were from voters, volunteers, and even some election officials in the following
counties, in descending order of number of complaints received:

Harris
Dallas
Tarrant
Bexar
Travis
Fort Bend

Based on the EIRS database, voting problems encountered in Texas included:

. Confusion about how to implement provisional ballot
requirements;

. A significant number of Harris County voters not receiving
absentee ballots;

. Problems in Harris and Travis counties with e-Slate voting
machines;

. Identification requirements;

. Voter intimidation; and

. Confusion among voters about straight party voting.

Summary of Complaints and Questions in the State

Below is a sampling of the types of questions and complaints recorded in the
EIRS database from voters and volunteers in Texas.

Absentee Ballot Problems: EP volunteers helped voters with questions and
complaints regarding the use of absentee ballots. Absentee ballots were due in to the
elections office by Election Day. Most of the complaints related to absentee ballots were
from voters who did not receive their ballots. Below is a troubling example of the kinds
of complaints EP volunteers received:
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. A voter in Harris County requested an absentee ballot on-line in
early October. As of October 28, the voter had not received the
ballot. The voter called Harris County, and they said she would
receive it by October 30. On October 31, the voter still had not
received the ballot and called the County Clerk’s office back — at
which point they said they were very sorry, but there was nothing
they could do. [Harris]

Voter Registration Problems and Questions: EP volunteers helped voters with
problems related to voter registration. Often, voters had registered to vote, but hadn’t
received their cards and were wondering if they would still be able to vote. Other voters
had moved, but were not sure if they were still registered. Some voters wanted to know if
their registration was still valid if they hadn’t voted in several years. Below are some
examples of the kinds of complaints EP volunteers received:

. One voter submitted a registration form that she printed from a
Christian radio station’s web site on October 2. The voter did not
receive a voter certificate. The voter did not know if she could
vote, or where to go to vote. [Harris]

. A voter attempted to vote, but her name was not on the rolls, so she
cast a provisional ballot. Subsequently, she verified her voter status
and wanted to cancel her provisional ballot and cast a regular
ballot. A county election official told her it would be too
complicated to cancel. EP volunteers told her to go back to the
county official’s office and demand that the provisional vote be
canceled and that she be permitted to vote a regular ballot. She was
eventually able to vote. [Denton]

Voter Intimidation/Suppression: EP volunteers received complaints about
suspected voter intimidation or suppression. The most common form of voter
intimidation or suppression was misinformation. Other types of intimidation or
suppression reported included actions taken by officials that voters viewed as threatening.
Below are some particularly troubling examples of the kinds of complaints EP volunteers
received:

. During early voting at the Power Center in Harris County, a voter
observed Harris County police officers yelling at the 200 or more
people in line that they had to show ID and that anyone with a
warrant would go to jail. People left the line, including the voter
who reported the situation. [Harris]

. An African-American voter went to her polling place with her

mother. At the time they arrived, they were the only black voters
present. The poll workers were asking all voters for registration
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cards or ID and then asking voters if they had moved. She and her
mother were subjected to more questions as the workers appeared
not to believe the responses. They took her license to check against
other records. Reportedly, this did not happen to other voters. She
was eventually able to vote. [Travis]

Provisional Ballot Problems: EP volunteers received complaints about
provisional ballots from voters, many of whom reported being denied the opportunity to
vote by provisional ballot. In Texas, there were complaints of precincts running out of
provisional ballots and poll workers not appropriately implementing the provisional
ballot laws. For example:

. A voter requested a provisional ballot in Bexar County and the
election judge was reluctant to give it to him because it would be
“too much paperwork” and “wouldn’t count anyway.” [Bexar]

. A newly registered voter, who is a new citizen, went to vote on
Election Day in Bexar County. He was not found on the voting
rolls. The judge at the polling site would not give him or the other
people in line with similar circumstances a provisional ballot. The
judge was calling downtown every time someone requested a
provisional ballot. He was eventually allowed a provisional ballot,
but the judge wrote “wrong precinct” on the envelope. [Bexar]

Voting Machine Problems: EP volunteers received reports about problems with
voting machines. Several counties in Texas used electronic voting machines and there
was some confusion among voters about how to use these machines. Also there were
reports of idle machines and other machines breaking down, causing long lines in some
jurisdictions. Below are particularly troubling examples of the kinds of complaints EP
volunteers received:

. There were several reports of voters having problems having their
votes recorded properly. Upon reviewing their votes after voting
the straight Democratic Party ticket, they found that the vote for
President was for Bush and not for Kerry. This was happening on
e-Slate machines in Travis and Harris Counties during early
voting. [Travis; Harris]

. At an early voting site in Hamris County, only four or five of 20
machines were being used and the machines were very slow,
which caused some voters to leave altogether. [Harris]

Identification Problems: EP volunteers helped voters with problems and
questions related to identification requirements. Many voters asked EP volunteers for
information on the identification requirements in Texas. Voters also reported problems
with poll workers being confused about or incorrectly implementing identification
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requirements. Below are particularly troubling examples of the kinds of complaints EP
volunteers received:

. One voter saw a sign at her early voting polling place in Hays
County that said registration card and photo ID were needed to
vote. The workers weren't asking for 1D, but the voter was
concerned that the sign would discourage people from voting. (TX
law allow persons to vote without their voter registration card if
they have a photo 1D.) [Hays]

. In Galveston County, during early voting, a voter was turned away
because she did not have a voter’s registration card. She had photo
ID and was not a first-time voter. [Galveston]

Disability Access and Assistance Problems: EP volunteers received questions
and complaints related to disability access and assistance. The issues of disability access
primarily involved inaccessible polling places and polling places that provided
inadequate or no assistance to disabled voters. Below are some particularly troubling
examples of the kinds of complaints EP volunteers received:

. A physically-handicapped voter from Arlington, Texas went to
three separate early voting sites and found that none of them were
accessible for his van. [Tarrant]

. During early voting, a severely disabled voter who was in his 80’s
was transported with other nursing home residents to vote. They
arrived at a polling place where there was no curbside service. The
van then went to another polling place, where they were told there
was a very long wait for curbside service. By this time, the voter
was tired and asked to go home. At this point, his only option for
voting was to vote “far away” at his normal polling place. [Tarrant]

Criminal Status Related Problems: EP volunteers answered questions related to
getting voting rights restored after a felony conviction. In Texas, those convicted of
felonies can vote if they have fulfilled all aspects of their sentence, including parole, and
have re-registered to vote.

Student Status Related Problems: EP volunteers answered questions related to
student status. Most questions came from voters unsure if they could vote at their home
or at their student address, and some complaints were recorded regarding suspected
student disenfranchisement. Below is an example of the kinds of complaints EP
volunteers received:

. One voter’s son, a student attending school in another Texas

jurisdiction, was denied the right to vote because he was told he
was not on the voter rolls. He had a voter registration card showing
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that he was registered to vote in that jurisdiction. Volunteers
advised the voter to instruct her son to go back with all his
paperwork and to vote with a regular ballot. [Travis]

Ballot Related Problems: Voters contacted EP volunteers about ballot problems.
In Texas, many of the problems were associated with voting a straight party ticket. Also,
there were some reports of incomplete or unusable ballots. Below are some particularly
troubling examples of the kinds of complaints EP volunteers received:

. A voter from Fort Bend County was given a ballot by an election
worker that had already been marked. The poll worker acted as if
he had not noticed. The voter complained and, after an extended
wait, was eventually given a clean ballot. [Fort Bend]

. There were reports of ballots being incomplete — not including
candidates or ballot measures. [Harris]

Language Issues: EP volunteers received complaints about lack of accessibility
for voters with limited English skills. Some jurisdictions in Texas are required to provide
voting materials in a second language. Below is a particularly troubling example of the
kinds of complaints EP volunteers received:

. A woman’s Persian-speaking mother, who understands some
English, didn’t understand how the voting machine works. When
the mother asked for assistance, she was shown the Spanish video.
The election judge refused to allow the daughter to help her mother
saying that it was against the law for the woman, or anyone else, to
assist her mother in the voting booth. (TX law allows for anyone to
assist voters who cannot understand English as long as they are not
their employer, agent of their employer, or officer or agent of their
union.) [Harris]

Long Lines: EP volunteers received complaints about long lines. The problem
appeared to be caused by an insufficient number of voting booths for the number of
voters who turned out. Many of the long lines were reported during the early voting

period.

Polling Place Problems: EP volunteers helped voters with problems that arose at
the polling place. Many problems related to inadequate staffing and unhelpful poll
workers. Some of the issues were reported during Texas’s early voting period. Below are
some particularly troubling examples of the kinds of complaints EP volunteers received:

. In Tarrant County, a poll worker reported that the number they
were calling at the county to check individuals’ registration status
was always busy. At this polling place, poll workers could not
check a person’s status on the computer because they did not have
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the CD containing the voter list. Virtually everyone was getting a
provisional ballot — increasing the likelihood that the supply would
run out. [Tarrant]

. A report came in that voters from Precinct 809 were coming to
Precinct 323. Both Precinct 809 and Precinct 323 used to be at the
same location. This year, they were separated. Precinct 809 had
eight poll workers for only 200 total voters, while Precinet 323 had
only three poll workers for “many more voters.” [Harris]

Other: Voters had other kinds of questions that do not fit into any of the above
categories. For example:

. One voter reported that his employer would not let him oftf work to
vote. We advised him that Texas law allowed employees two hours
off work if polls were not open for two hours outside the voter’s
normal work hours, [Harris]
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Georgia Election Protection At-a-Glance

Georgia Summar

Election Protection’s “Election Incident Reporting System™ contains reports of
election problems in counties across Georgia. As of November 24, 2004, the majority of
reports were from voters, volunteers, and even some election officials in the following
counties, in descending order of number of complaints received:

. Clayton
. DeKalb
. Fulton

Based on the EIRS database, voting problems encountered in Georgia included:

. Voters who registered in voter registration drives who did not
appear on voter lists;

. Machine problems;

. Confusion over voter identification requirements;

. Confusion over provisional ballot requirements;

. Long lines and long waits to vote at polling places; and
. Inadequate notice of polling place changes.

Summary of Complaints in the State

Below is a sampling of the types of questions and complaints recorded in the
EIRS database from voters and volunteers in Georgia.

Voter Registration Problems and Questions: EP volunteers helped voters with
problems related to voter registration, especially in Clayton, DeKalb, and Fulton
counties. Many people reported that they had thought they had registered, but did not
appear on voter lists or in the Secretary of State’s database. Some of these voters had
registered through the Department of Motor Vehicles, others through their high school,
and others through independent voter registration drives. Some had received voter
registration cards in the mail, but still were not on the lists or in the database.

Other voters experienced problems with their voter registrations having been
purged. Forinstance, one voter received a voter registration card in the mail in June 2004
but was told she had been purged from the rolls. Other voters reported being placed on
the “inactive voter” list and either denied the opportunity to vete or directed to cast
provisional ballots.
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Provisional Ballot Problems: EP volunteers received complaints about
provisional ballots from voters, many of whom reported being denied the opportunity to
vote by provisional ballot. As with many of the other states, there was confusion among
poll workers in Georgia about the implementation of provisional ballot requirements.
This confusion led to voters either not being allowed to vote by provisional ballot or to
voters having to take extreme measures in order to obtain the provisional ballots. Also,
in some cases, polling places did not have provisional ballots available. Below are some
examples of the kinds of complaints EP volunteers received:

. A voter in DeKalb County reported registering at the DMV but did
not show up on the voter rolls. Poll workers refused to give her a
provisional ballot. She insisted that she needed a provisional ballot,
and they gave her a telephone number to call to get
“authorization.” Another voter in Clayton County was told to go
to the county courthouse to receive authorization that she was
eligible to vote and cast a provisional ballot there. [DeKalb;
Clayton]

. An EP volunteer reported that when she arrived at the polling place
she was covering, there were no provisional ballots. When she
called the county office, she was told she would have to go
downtown to get the ballots herself. She went downtown and the
officials there were very rude, but did eventually bring provisional
ballots to the polling place. [Dougherty]

Identification Problems: EP volunteers helped voters with problems and
questions related to identification requirements. In Georgia, only first-time voters who
registered by mail and who did not include a copy of an acceptable form of identification
with their registration application must show ID at the polls. Poll workers at several
polling places were requiring that all voters show ID, and there was contusion among
voters and poll workers over what was acceptable identification.

Long Lines: EP volunteers received complaints about long lines, especially in
Clayton County. Long lines and excessive waits often arose because polling places had
too few workers or machines or both. Voters were particularly inconvenienced when they
waited for long periods to vote, only to be told that they were at the wrong polling place
or denied a provisional ballot when they were eligible. Below are some particularly
troubling examples of the kinds of complaints EP volunteers received:

. Some precincts in Fulton County had only four booths at polling
places, resulting in long lines. An EP volunteer was told by a poll
worker that “there weren't more booths because Secretary of State
believes blacks don't vote.” [Fulton]
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. A voter in Clayton County waited 3 hours to vote. When he went
to work after voting his boss told him to go home because he
should have made other arrangements. [Clayton]

Late Poll Openings: EP volunteers received reports of polls opening late or
closing early. Below is a particularly troubling example of the kinds of complaints EP
volunteers received:

. Polls in Hancock County, GA opened at least 3 hours late. The
Republican Party sought and received a mandamus order in GA
Supreme Court to close polls on time at 7 p.m. even though GA
law allows polls to close late if necessary. [Hancock]

Polling Place Problems: EP volunteers helped voters with problems that arose at
the polling place. Many voters complained that they had not been informed their polling
place had changed. In some cases, old polling places did not have adequate signage
directing voters to their new polling places, Combined with long lines, this was
particularly discouraging to voters. Below are some examples of the kinds of complaints
EP volunteers received:

. A voter in Clayton County received her voter registration card in
June which listed her polling place as “Pt. South.” She waited in
line there for two hours and then was told that her location had
been changed to Callaway Headquarters. She had also checked the
County’s website recently and it was still listing Pt. South.
[Clayton]

. A voter in DeKalb County had her designated polling place
changed without notice. Meanwhile, her husband's polling place
remained the same, The voter lives in same house as her husband,
and they had not moved since they registered. [DeKalb]
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Louisiana Election Protection At-a-Glance

Louisiana Summar

Election Protection’s “Election Incident Reporting System™ contains reports of
election problems in parishes across Louisiana. As of November 24, 2004, the majority
of reports were from voters, volunteers, and even some election officials in Orleans
County.

Based on the EIRS database, the voting problems encountered in Louisiana
included:

. Incomplete registration rolls at the polling place;
. Machines malfunctioning or broken;
. Confusion by voters and poll workers regarding provisional

ballots, including not enough provisional ballots available;

. Long lines, in many cases over 2 hours and in some cases over 7
hours long; and

. Confusion over correct polling place and other polling place
practices.

Summary of Complaints in the State

Below is a sampling of the types of questions and complaints recorded in the
EIRS database from voters and volunteers in Louisiana.

Voter Registration Problems and Questions: EP volunteers helped voters with
problems related to voter registration. Some voters reported that they were not on the
registration rolls at their polling place even though they had registered on time, and in
some cases had actually received a voter registration card. In these cases, the response
from the poll workers varied. Sometimes, the voter was allowed to vote after filling out
an affidavit; some voters were given provisional ballots; and some were told they could
not vote at all.

Provisional Ballot Problems: EP volunteers received complaints about
provisional ballots from voters, many of whom reported being denied the opportunity to
vote by provisional ballot. Many voters who found that their names did not appear on the
registration rolls reported difficulties in obtaining provisional ballots. In some cases, poll
workers did not offer provisional ballots to voters whose names did not appear on the
rolls. In other cases, polling places simply did not have any provisional ballots to offer
voters. In still other cases, voters were offered provisional ballots, but these ballots did
not include the presidential candidates. There were also many reports from around the
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state of voters being denied provisional ballots on the grounds that the polling places had
run out of them.

Voting Machine Problems: EP volunteers received reports about problems with
voting machines. Some polling places had no functioning machines at some points in the
day. At other polling places, broken machines meant an insufficient number of
functioning machines and long lines for voters. Below is an example of the kinds of
complaints EP volunteers received:

. In one polling place in Orleans County, all three machines were
down from 6am to 9am. The voter reported that at least 49 people
were unable to vote. [Orleans]

Tdentification Problems: EP volunteers helped voters with problems and
questions related to identification requirements. Many reported that they were required to
show ID unnecessarily, including those who were not first time voters.

Long Lines: EP volunteers received complaints about long lines, including
reports of voters leaving the polls before they voted due to the wait. The problem
appeared to be caused by an insufficient number of voting booths for the number of
voters who turned out. Below are some particularly troubling examples of the kinds of
complaints EP volunteers received:

. One Election Protection worker reported that 85 students at Xavier
University signed a complaint form that stated they had to wait
over seven hours in line to vote. [Orleans]

. One voter reported that, after waiting in line, she was told she was
in the wrong polling place. After waiting in a long line for the
second time at the polling place she was directed to, she was told
the first polling place was the correct one. [Orleans]

Polling Place Problems: EP volunteers helped voters with problems that arose at
the polling place. Some voters reported poll workers following inappropriate procedures
at the polling place. One voter reported that even though he was on the voter registration
rolls at the poll and had a driver’s license, he was not able to vote because he didn’t have
his voter registration card. (note: LA law allows for persons to vote without their
registration card if they have photo 1D.) Other complaints involved rude and
overwhelmed poll workers, such as one case where the poll worker yelled at a line of
voters, "Haven't you ever voted before?"
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Was the 2004 Election Stolen?

Republicans prevented more than 350,000 voters in Ohio from casting ballots or
having their votes counted -- enough to have put John Kerry in the White House.
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ADVERTISEMENT

The complete article, with Web-only citations, follows.
and o about it in our National Affairs blog, or see ¢
docurnents. seuirces, charks and ¢ Y.

Like many Americans, I spent the evening of the 2004
election watching the returns on television and wondering
how the exit polls, which predicted an overwhelming victory
for John Kerry, had gotten it so wrong. By midnight, the
official tallies showed a decisive lead for George Bush -- and
the next day, lacking enough legal evidence to contest the
results, Kerry conceded. Republicans derided anyone who
expressed doubts about Bush's victory as nut cases in "tinfoil
hats," while the national media, with few exceptions, did
little to question the validity of the election. The Washington
Post immediately dismissed allegations of fraud as
'conspiracy theories,”" (1) and The New York Times declared
that "there is no evidence of vote theft or errors on a large

scale."(2)

But despite the media blackout, indications continued to emerge that something deeply troubling had taken place in
2004. Nearly half of the 6 million American voters living abroad(3) never received their ballots -- or received them too
late to vote(4) -- after the Pentagon unaccountably shut down a state-of-the-art Web site used to file overseas
registrations.(5) A consulting firm called Sproul & Associates, which was hired by the Republican National Committee to
register voters in six battleground states,(6) was discovered shredding Democratic registrations.(7) In New Mexico,
which was decided by 5,988 votes,(8) malfunctioning machines mysteriously failed to properly register a presidential
vote on more than 20,000 ballots.(9) Nationwide, according to the federal commission charged with implementing
election reforms, as many as 1 million ballots were spoiled by faulty voting equipment -- roughly one for every 100

cast.(10)

The reports were especially disturbing in Ohio, the critical battleground state that clinched Bush's victory in the electoral
college. Officials there purged tens of thousands of eligible voters from the rolls, neglected to process registration cards
generated by Democratic voter drives, shortchanged Democratic precincts when they allocated voting machines and
illegally derailed a recount that could have given Kerry the presidency. A precinct in an evangelical church in Miami
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County recorded an impossibly high turnout of ninety-eight percent, while a polling place in inner-city Cleveland
recorded an equally impossible turnout of only seven percent. In Warren County, GOP election officials even invented a
nonexistent terrorist threat to bar the media from monitoring the official vote count.(11)

Any election, of course, will have anomalies. America's voting system is a messy patchwork of polling rules run mostly
by county and city officials. "We didn't have one election for president in 2004," says Robert Pastor, who directs the
Center for Democracy and Election Management at American University. "'We didn't have fifty elections. We actually had
13,000 elections run by 13,000 independent, quasi-sovereign counties and municipalities."

But what is most anomalous about the irregularities in 2004 was their decidedly partisan bent: Almost without exception
they hurt John Kerry and benefited George Bush. After carefully examining the evidence, I've become convinced that
the president's party mounted a massive, coordinated campaign to subvert the will of the people in 2004. Across the
country, Republican election officials and party stalwarts employed a wide range of illegal and unethical tactics to fix the
election. A review of the available data reveals that in Ohio alone, at least 357,000 voters, the overwhelming majority
of them Democratic, were prevented from casting ballots or did not have their votes counted in 2004(12) -- more than
enough to shift the results of an election decided by 118,601 votes.(13) (See {hio's Missing Votes) In what may be the
single most astounding fact from the election, one in every four Ohio citizens who registered to vote in 2004 showed up
at the polls only to discover that they were not listed on the rolls, thanks to GOP efforts to stem the unprecedented flood
of Democrats eager to cast ballots. (14) And that doesn‘t even take into account the troubling evidence of outright fraud,
which indicates that upwards of 80,000 votes for Kerry were counted instead for Bush. That alone is a swing of more
than 160,000 votes -- enough to have put John Kerry in the White House.(15)

"It was terrible," says Sen. Christopher Dodd, who helped craft reforms in 2002 that were supposed to prevent such
electoral abuses. "People waiting in line for twelve hours to cast their ballots, people not being allowed to vote because
they were in the wrong precinct -- it was an outrage. In Ohio, you had a secretary of state who was determined to
guarantee a Republican outcome. I'm terribly disheartened.”

Indeed, the extent of the GOP's effort to rig the vote shocked even the most experienced observers of American
elections. "Ohio was as dirty an election as America has ever seen,” Lou Harris, the father of modern political polling,
told me. "You look at the turnout and votes in individual precincts, compared to the historic patterns in those counties,
and you can tell where the discrepancies are. They stand out like a sore thumb."

I. The Exit Polls

The first indication that something was gravely amiss on November 2nd, 2004, was the inexplicable discrepancies
between exit polls and actual vote counts. Polls in thirty states weren't just off the mark -- they deviated to an extent
that cannot be accounted for by their margin of error. In all but four states, the discrepancy favored President Bush.(16)

Over the past decades, exit polling has evolved into an exact science. Indeed, among pollsters and statisticians, such
surveys are thought to be the most reliable. Unlike pre-election polls, in which voters are asked to predict their own
behavior at some point in the future, exit polls ask voters leaving the voting booth to report an action they just
executed. The results are exquisitely accurate: Exit polls in Germany, for example, have never missed the mark by
more than three-tenths of one percent.(17) "Exit polls are almost never wrong," Dick Morris, a political consultant who
has worked for both Republicans and Democrats, noted after the 2004 vote. Such surveys are "'so reliable,” he added,
"that they are used as guides to the relative honesty of elections in Third World countries."(18) In 2003, vote tampering
revealed by exit polling in the Republic of Georgia forced Eduard Shevardnadze to step down.(19) And in November
2004, exit polling in the Ukraine -- paid for by the Bush administration -- exposed election fraud that denied Viktor
Yushchenko the presidency.(20)

But that same month, when exit polls revealed disturbing disparities in the U.S. election, the six media organizations
that had commissioned the survey treated its very existence as an embarrassment. Instead of treating the
discrepandies as a story meriting investigation, the networks scrubbed the offending results from their Web sites and
substituted them with "corrected" numbers that had been weighted, retroactively, to match the official vote count.
Rather than finding fault with the election results, the mainstream media preferred to dismiss the polls as flawed.(21)

""The people who ran the exit polling, and all those of us who were their clients, recognized that it was deeply flawed,"
says Tom Brokaw, who served as anchor for NBC News during the 2004 election. "They were really screwed up -- the
old models just don't work anymore. I would not go on the air with them again.”

In fact, the exit poll created for the 2004 election was designed to be the most reliable voter survey in history. The six
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news organizations -- running the ideological gamut from CBS to Fox News -- retained Edison Media Research and
Mitofsky International,{22) whose principal, Warren Mitofsky, pioneered the exit poll for CBS in 1967(23) and is widely
credited with assuring the credibility of Mexico's elections in 1994.(24) For its nationwide poll, Edison/Mitofsky selected a
random subsample of 12,219 voters(25) -- approximately six times larger than those normally used in national polls(26)
-- driving the margin of error down to approximately plus or minus one percent.(27)

On the evening of the vote, reporters at each of the major networks were briefed by pollsters at 7:54 p.m. Kerry, they
were informed, had an insurmountable lead and would win by a rout: at least 309 electoral votes to Bush's 174, with
fifty-five too close to call.(28) In London, Prime Minister Tony Blair went to bed contemplating his relationship with
President-elect Kerry.(29)

As the last polling stations closed on the West Coast, exit polls showed Kerry ahead in ten of eleven battleground states
-- including commanding leads in Ohio and Florida -- and winning by a million and a half votes nationally. The exit polls
even showed Kerry breathing down Bush's neck in supposed GOP strongholds Virginia and North Carolina.(30) Against
these numbers, the statistical likelihood of Bush winning was less than one in 450,000.(31) "Either the exit polls, by and
large, are completely wrong,"” a Fox News analyst dedlared, "or George Bush loses."(32)

But as the evening progressed, official tallies began to show implausible disparities -- as much as 9.5 percent -- with the
exit polls. In ten of the eleven battleground states, the tallied margins departed from what the polls had predicted. In
every case, the shift favored Bush. Based on exit polls, CNN had predicted Kerry defeating Bush in Ohio by a margin of
4.2 percentage points. Instead, election results showed Bush winning the state by 2.5 percent. Bush also tallied 6.5
percent more than the polls had predicted in Pennsylvania, and 4.9 percent more in Florida.(33)

According to Steven F. Freeman, a visiting scholar at the University of Pennsylvania who specializes in research
methodology, the odds against all three of those shifts occurring in concert are one in 660,000. "As much as we can say
in sound science that something is impossible,” he says, "it is impossible that the discrepancies between predicted and
actual vote count in the three critical battleground states of the 2004 election could have been due to chance or random
error."” (See Th: Tale of the Fxit Polls)

Puzzled by the discrepancies, Freeman laboriously examined the raw polling data released by Edison/Mitofsky in January
2005. "I'm not even political -- I despise the Democrats," he says. "I'm a survey expert. I got into this because I was
mystified about how the exit polls could have been so wrong." In his forthcoming book, Was the 2004 Presidential
Election Stolen? Exit Polls, Election Fraud, and the Official Count, Freeman lays out a statistical analysis of the polls that
is deeply troubling.

In its official postmortem report issued two months after the election, Edison/Mitofsky was unable to identify any flaw in
its methodology -- so the pollsters, in essence, invented one for the electorate. According to Mitofsky, Bush partisans
were simply disindined to talk to exit pollsters on November 2nd(34) -- displaying a heretofore unknown and
undocumented aversion that skewed the polls in Kerry's favor by a margin of 6.5 percent nationwide.(35)

Industry peers didn't buy it. John Zogby, one of the nation's leading polisters, told me that Mitofsky's "'reluctant
responder’ hypothesis is "preposterous.”(36) Even Mitofsky, in his official report, underscored the hollowness of his
theory: "It is difficult to pinpoint precisely the reasons that, in general, Kerry voters were more likely to participate in
the exit polls than Bush voters."(37)

Now, thanks to careful examination of Mitofsky's own data by Freeman and a team of eight researchers, we can say
conclusively that the theory is dead wrong. In fact it was Democrats, not Republicans, who were more disinclined to
answer pollsters' questions on Election Day. In Bush strongholds, Freeman and the other researchers found that fifty-six
percent of voters completed the exit survey -- compared to only fifty-three percentin Kerry strongholds.(38) "The data
presented to support the claim not only fails to substantiate it," observes Freeman, "but actually contradicts it."

What's more, Freeman found, the greatest disparities between exit polls and the official vote count came in Republican
strongholds. In precincts where Bush received at least eighty percent of the vote, the exit polls were off by an average
of ten percent. By contrast, in precincts where Kerry dominated by eighty percent or more, the exit polls were accurate
to within three tenths of one percent -- a pattern that suggests Republican election officials stuffed the ballot box in Bush
country.(39)

""When you look at the numbers, there is a tremendous amount of data that supports the supposition of election fraud,”
concludes Freeman. "The discrepancies are higher in battleground states, higher where there were Republican
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governors, higher in states with greater proportions of African-American communities and higher in states where there
were the most Election Day complaints. All these are strong indicators of fraud -- and yet this supposition has been
utterly ignored by the press and, oddly, by the Democratic Party.”

The evidence is especially strong in Ohio. In January, a team of mathematicians from the National Election Data
Archive, a nonpartisan watchdog group, compared the state’s exit polls against the certified vote count in each of the
forty-nine precincts polled by Edison/Mitofsky. In twenty-two of those precincts -- nearly half of those polled -- they
discovered results that differed widely from the official tally. Once again -- against all odds -- the widespread
discrepancies were stacked massively in Bush's favor: In only two of the suspect twenty-two precincts did the disparity
benefit Kerry. The wildest discrepancy came from the precinct Mitofsky numbered "27," in order to protect the
anonymity of those surveyed. According to the exit poll, Kerry should have received sixty-seven percent of the vote in
this precinct. Yet the certified tally gave him only thirty-eight percent. The statistical odds against such a variance are
just shy of one in 3 billion.(40)

Such results, according to the archive, provide "virtually irrefutable evidence of vote miscount.” The discrepancies, the
experts add, "are consistent with the hypothesis that Kerry would have won Ohio's electoral votes if Ohio's official vote
counts had accurately reflected voter intent."(41) According to Ron Baiman, vice president of the archive and a public
policy analyst at Loyola University in Chicago, ""No rigorous statistical explanation" can explain the "completely
nonrandom’” disparities that almost uniformly benefited Bush. The final results, he adds, are "completely consistent with
election fraud -- specifically vote shifting."

II. The Partisan Official

No state was more important in the 2004 election than Ohio. The state has been key to every Republican presidential
victory since Abraham Lincoln’'s, and both parties overwhelmed the state with television ads, field organizers and
volunteers in an effort to register new voters and energize old ones. Bush and Kerry traveled to Ohio a total of
forty-nine times during the campaign -- more than to any other state.(42)

But in the battle for Ohio, Republicans had a distinct advantage: The man in charge of the counting was Kenneth
Blackwell, the co-chair of President Bush's re-election committee.(43) As Ohio's secretary of state, Blackwell had broad
powers to interpret and implement state and federal election laws -- setting standards for everything from the
processing of voter registration to the conduct of official recounts.(44) And as Bush's re-election chair in Ohio, he had a
powerful motivation to rig the rules for his candidate. Blackwell, in fact, served as the "principal electoral system
adviser"” for Bush during the 2000 recount in Florida,(45) where he witnessed firsthand the success of his counterpart
Katherine Harris, the Florida secretary of state who co-chaired Bush's campaign there.(46)

Blackwell -- now the Republican candidate for governor of Ohio(47) -- is well-known in the state as a fierce partisan
eager to rise in the GOP. An outspoken leader of Ohio's right-wing fundamentalists, he opposes abortion even in cases of
rape(48) and was the chief cheerleader for the anti-gay-marriage amendment that Republicans employed to spark
turnout in rural counties(49). He has openly denounced Kerry as "an unapologetic liberal Democrat,"(50) and during the
2004 election he used his official powers to disenfranchise hundreds of thousands of Ohio citizens in Democratic
strongholds. In a ruling issued two weeks before the election, a federal judge rebuked Blackwell for seeking to
""accomplish the same result in Ohio in 2004 that occurred in Florida in 2000."'(51)

""The secretary of state is supposed to administer elections -- not throw them," says Rep. Dennis Kucinich, a Democrat
from Cleveland who has dealt with Blackwell for years. "The election in Ohio in 2004 stands out as an example of how,
under color of law, a state election official can frustrate the exercise of the right to vote."

The most extensive investigation of what happened in Ohio was conducted by Rep. John Conyers, the ranking Democrat
on the House Judiciary Committee.(52) Frustrated by his party's failure to follow up on the widespread evidence of voter
intimidation and fraud, Conyers and the committee's minority staff held public hearings in Ohio, where they looked into
more than 50,000 complaints from voters.(53) In January 2005, Conyers issued a detailed report that outlined "massive
and unprecedented voter irregularities and anomalies in Ohio." The problems, the report concludes, were "caused by
intentional misconduct and illegal behavior, much of it involving Secretary of State J. Kenneth Blackwell ."(54)

""Blackwell made Katherine Harris look like a cupcake,” Conyers told me. "He saw his role as limiting the participation of
Democratic voters. We had hearings in Columbus for two days. We could have stayed two weeks, the level of fury was
so high. Thousands of people wanted to testify. Nothing like this had ever happened to them before.”

When ROLLING STONE confronted Blackwell about his overtly partisan attempts to subvert the election, he dismissed
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any such claim as "silly on its face." Ohio, he insisted in a telephone interview, set a "gold standard" for electoral
fairness. In fact, his campaign to subvert the will of the voters had begun long before Election Day. Instead of
welcoming the avalanche of citizen involvement sparked by the campaign, Blackwell permitted election officials in
Cleveland, Cincinnati and Toledo to conduct a massive purge of their voter rolls, summarily expunging the names of
more than 300,000 voters who had failed to cast ballots in the previous two national elections.(55) In Cleveland, which
went five-to-one for Kerry, nearly one in four voters were wiped from the rolls between 2000 and 2004.(56)

There were legitimate reasons to clean up voting lists: Many of the names undoubtedly belonged to people who had
moved or died. But thousands more were duly registered voters who were deprived of their constitutional right to vote
-- often without any notification -- simply because they had decided not to go to the polls in prior elections.(57) In
Cleveland's precinct 6C, where more than half the voters on the rolls were deleted,(58) turnout was only 7.1
percent(59) -- the lowest in the state.

According to the Conyers report, improper purging "likely disenfranchised tens of thousands of voters statewide.”(60) If
only one in ten of the 300,000 purged voters showed up on Election Day -- a conservative estimate, according to
election scholars -- that is 30,000 citizens who were unfairly denied the opportunity to cast ballots.

II1. The Strike Force

In the months leading up to the election, Ohic was in the midst of the biggest registration drive in its history. Tens of
thousands of volunteers and paid political operatives from both parties canvassed the state, racing to register new
voters in advance of the October 4th deadline. To those on the ground, it was clear that Democrats were outpacing their
Republican counterparts: A New York Times analysis before the election found that new registrations in traditional
Democratic strongholds were up 250 percent, compared to only twenty-five percent in Republican-leaning counties.(61)
""The Democrats have been beating the pants off us in the air and on the ground," a GOP county official in Columbus
confessed to The Washington Times.(62)

To stem the tide of new registrations, the Republican National Committee and the Ohio Republican Party attempted to
knock tens of thousands of predominantly minority and urban voters off the rolls through illegal mailings known in
electioneering jargon as "caging." During the Eighties, after the GOP used such mailings to disenfranchise nearly 76,000
black voters in New Jersey and Louisiana, it was forced to sign two separate court orders agreeing to abstain from
caging.(63) But during the summer of 2004, the GOP targeted minority voters in Ohio by zip code, sending registered
letters to more than 200,000 newly registered voters(64) in sixty-five counties.(65) On October 22nd, a mere eleven
days before the election, Ohio Republican Party Chairman Bob Bennett -- who also chairs the board of elections in
Cuyahoga County -- sought to invalidate the registrations of 35,427 voters who had refused to sign for the letters or
whose mail came back as undeliverable.(66) Almost half of the challenged voters were from Democratic strongholds in
and around Cleveland.(67)

There were plenty of valid reasons that voters had failed to respond to the mailings: The list included people who
couldn't sign for the letters because they were serving in the U.S. military, college students whose school and home
addresses differed,(68) and more than 1,000 homeless people who had no permanent mailing address.(69) But the
undeliverable mail, Bennett claimed, proved the new registrations were fraudulent.

By law, each voter was supposed to receive a hearing before being stricken from the rolls. (70) Instead, in the week
before the election, kangaroo courts were rapidly set up across the state at Blackwell's direction that would inevitably
disenfranchise thousands of voters at a time(71) -- a process that one Democratic election official in Toledo likened to an
"inquisition."(72) Not that anyone was given a chance to actually show up and defend their right to vote: Notices to
challenged voters were not only sent out impossibly late in the process, they were maifed to the very addresses that the
Republicans contended were faulty.(73) Adding to the atmosphere of intimidation, sheriff's detectives in Sandusky
County were dispatched to the homes of challenged voters to investigate the GOP's claims of fraud.(74)
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ADVERTISEMENT

"I'm afraid this is going to scare these people half to death,
and they are never going to show up on Election Day," Barb
Tuckerman, director of the Sandusky Board of Elections, told
local reporters. "Many of them are young people who have
registered for the first time. I've called some of these people,
and they are perfectly legitimate."(75)

On October 27th, ruling that the effort likely violated both the
"'constitutional right to due process and constitutional right to
vote," U.S. District Judge Susan Dlott put a halt to the GOP
challenge(76) -- but not before tens of thousands of new
voters received notices claiming they were improperly
registered. Some election officials in the state illegally
ignored Dlott's ruling, stripping hundreds of voters from the
rolls.(77) In Columbus and elsewhere, challenged registrants
were never notified that the court had cleared them to vote.

On October 29th, a federal judge found that the Republican
Party had violated the court orders from the Eighties that barred it from caging. "The return of mail does not implicate
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fraud," the court affirmed,(78) and the disenfranchisement effort illegally targeted "precincts where minority voters
predominate, interfering with and discouraging voters from voting in those districts.""(79) Nor were such caging efforts
limited to Ohio: The GOP alse targeted hundreds of thousands of urban voters in the battleground states of Florida,(80)
Pennsylvania(81) and Wisconsin.(82)

Republicans in Ohio also worked to deny the vote to citizens who had served jail time for felonies. Although rehabilitated
prisoners are entitled to vote in Ohio, election officials in Cincinnati demanded that former convicts get a judge to sign
off before they could register to vote.(83) In case they didn't get the message, Republican operatives turned to
intimidation. According to the Cenyers report, a team of twenty-five GOP volunteers calling themselves the Mighty
Texas Strike Force holed up at the Holiday Inn in Columbus a day before the election, around the corner from the
headquarters of the Ohio Republican Party -- which paid for their hotel rooms. The men were overheard by a hotel
worker "using pay phones to make intimidating calls to likely voters” and threatening former convicts with jail time if
they tried to cast ballots.(84)

This was ne freelance operation. The Strike Force -- an offshoot of the Republican National Committee(85) -- was part of
a team of more than 1,500 volunteers from Texas who were deployed to battleground states, usually in teams of ten.
Their leader was Pat Oxford, (86) a Houston lawyer who managed Bush's legal defense team in 2000 in Florida,(87)
where he warmly praised the efforts of a mob that stormed the Miami-Dade County election offices and halted the
recount. It was later revealed that those involved in the "Brooks Brothers Riot" were not angry Floridians but paid GOP
staffers, many of them flown in from out of state.(88) Photos of the protest show that one of the "rioters™ was Joel
Kaplan, who has just taken the place of Karl Rove at the White House, where he now directs the president's policy
operations.(89)

IV. Barriers to Registration

To further monkey-wrench the process he was bound by law to safeguard, Blackwell cited an arcane elections regulation
to make it harder to register new voters. In a now-infamous decree, Blackwell announced on September 7th -- less than
a month before the filing deadline -- that election officials would process registration forms only if they were printed on
eighty-pound unwaxed white paper stock, similar to a typical postcard. Justifying his decision to ROLLING STONE,
Blackwell portrayed it as an attempt to protect voters: "The postal service had recommended to us that we establish a
heavy enough paper-weight standard that we not disenfranchise voters by having their registration form damaged by
postal equipment.' Yet Blackwell's order also applied to registrations delivered in person to election offices. He further
specified that any valid registration cards printed on lesser paper stock that miraculously survived the shredding
gauntlet at the post office were not to be processed; instead, they were to be treated as applications for a registration
form, requiring election boards to send out a brand-new card.(90)

Blackwell's directive clearly violated the voting Rights Act, which stipulates that no one may be denied the right to vote
because of a registration error that "is not material in determining whether such individual is qualified under state law to
vote."(91) The decision immediately threw registration efforts into chaos. Local newspapers that had printed
registration forms in their pages saw their efforts invalidated.(92) Delaware County posted a notice online saying it
could no longer accept its own registration forms.(93) Even Blackwell couldn't follow the protocol: The Columbus
Dispatch reported that his own staff distributed registration forms on lighter-weight paper that was illegal under his rule.
Under the threat of court action, Blackwell ultimately revoked his order on September 28th -- six days before the
registration deadline.(94)

But by then, the damage was done. Election boards across the state, already understaffed and backlogged with
registration forms, were unable to process them all in time. According to a statistical analysis conducted in May by the
nonpartisan Greater Cleveland Voter Coalition, 16,000 voters in and around the city were disenfranchised because of
data-entry errors by election officials,(95) and another 15,000 lost the right to vote due to largely inconsequential
omissions on their registration cards.(96) Statewide, the study concludes, a total of 72,000 voters were disenfranchised
through avoidable registration errors -- one percent of all voters in an election decided by barely two percent.(97)

Despite the widespread problems, Blackwell authorized only one investigation of registration errors after the election --
in Toledo -- but the report by his own inspectors offers a disturbing snapshot of the malfeasance and incompetence that
plagued the entire state.(98) The top elections official in Toledo was a partisan in the Blackwell mold: Bernadette Noe,
who chaired both the county board of elections and the county Republican Party.(99) The GOP post was previously held
by her husband, Tom Nee,(100) who currently faces felony charges for embezzling state funds and illegally laundering
$45,400 of his own money through intermediaries to the Bush campaign.{101}
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State inspectors who investigated the elections operation in Toledo discovered "areas of grave concern.”"(102) With less
than a month to go before the election, Bernadette Noe and her board had yet to process 20,000 voter registration
cards.(103) Board officials arbitrarily decided that mail-in cards (mostly from the Republican suburbs) would be
processed first, while registrations dropped off at the board's office (the fruit of intensive Democratic registration drives
in the city) would be processed last.(104) When a grass-roots group called Project Vote delivered a batch of nearly
10,000 cards just before the October 4th deadline, an elections official casually remarked, "We may not get to
them."'(105) The same official then instructed employees to date-stamp an entire box containing thousands of forms,
rather than marking each individual card, as required by law.(106) When the box was opened, officials had no way of
confirming that the forms were filed prior to the deadline -- an error, state inspectors concluded, that could have
disenfranchised "several thousand" voters from Democratic strongholds.(107)

The most troubling incident uncovered by the investigation was Noe's decision to allow Republican partisans behind the
counter in the board of elections office to make photocopies of postcards sent to confirm voter registrations(108) --
records that could have been used in the GOP's caging efforts. On their second day in the office, the operatives were
caught by an elections official tampering with the documents.(109) Investigators slammed the elections board for 'a
series of egregious blunders” that caused "the destruction, mutilation and damage of public records."(110)

On Election Day, Noe sent a team of Republican volunteers to the county warehouse where blank ballots were kept out
in the open, "'with no security measures in place.”"(111) The state's assistant director of elections, who just happened to
be observing the ballot distribution, demanded they leave. The GOP operatives refused and ultimately had to be turned
away by police.(112)

In April 2005, Noe and the entire Board of Elections were forced to resign. But once again, the damage was done. At a
"Victory 2004" rally held in Toledo four days before the election, President Bush himself singled out a pair of "grass-
roots" activists for special praise: "I want to thank my friends Bernadette Noe and Tom Noe for their leadership in Lucas
County."(113)

V. "The Wrong Pew"

In one of his most effective maneuvers, Blackwell prevented thousands of voters from receiving provisional ballots on
Election Day. The fail-safe ballots were mandated in 2002, when Congress passed a package of reforms called the Help
America Vote Act. This would prevent a repeat of the most egregious injustice in the 2000 election, when officials in
Florida barred thousands of lawfully registered minority voters from the polls because their names didn't appear on
flawed precinct rolls. Under the law, would-be voters whose registration is questioned at the polls must be allowed to
cast provisional ballots that can be counted after the election if the voter's registration proves valid.(114)

""Provisional ballots were supposed to be this great movement forward," says Tova Andrea Wang, an elections expert
who served with ex-presidents Jimmy Carter and Gerald Ford on the commission that laid the groundwork for the Help
America Vote Act. "But then different states erected barriers, and this new right became totally eviscerated.™

In Ohio, Blackwell worked from the beginning to curtail the availability of provisional ballots. (The ballots are most often
used to protect voters in heavily Democratic urban areas who move often, creating more opportunities for data-entry
errors by election boards.) Six weeks before the vote, Blackwell illegally decreed that poll workers should make
on-the-spot judgments as to whether or not a voter lived in the precinct, and provide provisional ballots only to those
deemed eligible.(115) When the ruling was challenged in federal court, Judge James Carr could barely contain his anger.
The very purpose of the Help America Vote Act, he ruled, was to make provisional ballots available to voters told by
precinct workers that they were ineligible: "By not even mentioning this group -- the primary beneficiaries of HAVA's
provisional-voting provisions -- Blackwell apparently seeks to accomplish the same result in Ohio in 2004 that occurred
in Florida in 2000."{116)

But instead of complying with the judge's order to expand provisional balloting, Blackwell insisted that Carr was usurping
his power as secretary of state and made a speech in which he compared himself to Mohandas Gandhi, Martin Luther
King Jr. and the apostle Paul -- saying that he'd rather go to jail than follow federal law.(117) The Sixth Circuit Court of
Appeals upheld Carr's ruling on October 23rd -- but the confusion over the issue still caused untold numbers of voters
across the state to be illegally turned away at the polls on Election Day without being offered provisional ballots.(118) A
federal judge also invalidated a decree by Blackwell that denied provisional ballots to absentee voters who were never
sent their ballots in the mail. But that ruling did not come down until after 3 p.m. on the day of the election, and likely
failed to filter down to the precinct level at all -- denying the franchise to even more eligible voters.(119)
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We will never know for certain how many voters in Ohio were denied ballots by Blackwell's two illegal orders. But it is
possible to put a fairly precise number on those turned away by his most disastrous directive. Traditionally, anyone in
Ohio who reported to a polling station in their county could obtain a provisienal ballot. But Blackwell decided to toss out
the ballots of anyone who showed up at the wrong precinct -- a move guaranteed to disenfranchise Democrats who live
in urban areas crowded with multiple polling places. On October 14th, Judge Carr overruled the order, but Blackwell
appealed.(120) In court, he was supported by his friend and campaign contributor Tom Noe, who joined the case as an
intervenor on behalf of the secretary of state.(121) He also enjoyed the backing of Attorney General John Ashcroft, who
filed an amicus brief in support of Blackwell's position -- marking the first time in American history that the Justice
Department had gone to court to block the right of voters to vote.(122) The Sixth Circuit, stacked with four judges
appointed by George W. Bush, sided with Blackwell.(123)

Blackwell insists that his decision kept the election clean. "If we had allowed this notion of ?voters without borders' to
exist," he says, "it would have opened the door to massive fraud." But even Republicans were shocked by the move.
DeForest Soaries, the GOP chairman of the Election Assistance Commission -- the federal agency set up to implement
the Help America Vote Act -- upbraided Blackwell, saying that the commission disagreed with his decision to deny ballots
to voters who showed up at the wrong precinct. "The purpose of provisional ballots is to not turn anyone away from the
polls," Soaries explained. "We want as many votes to count as possible."(124)

The decision left hundreds of thousands of voters in predominantly Democratic counties to navigate the state's
bewildering array of 11,366 precincts, whose boundaries had been redrawn just prior to the election.(125) To further
compound their confusion, the new precinct lines were misidentified on the secretary of state's own Web site, which was
months out of date on Election Day. Many voters, out of habit, reported to polling locations that were no longer theirs.
Some were mistakenly assured by poll workers on the grounds that they were entitled to cast a provisional ballot at that
precinct. Instead, thanks to Blackwell's ruling, at least 10,000 provisional votes were tossed out after Election Day
simply because citizens wound up in the wrong line.(126)

In Toledo, Brandi and Brittany Stenson each got in a different line to vote in the gym at St. Elizabeth Seton School. Both
of the sisters were registered to vote at the polling place on the city's north side, in the shadow of the giant
DaimlerChrysler plant. Both cast ballots. But when the tallies were added up later, the family resemblance came to an
abrupt end. Brittany's vote was counted -- but Brandi's wasn't. It wasn't enough that she had voted in the right building.
If she wanted her vote to count, according to Blackwell's ruling, she had to choose the line that led to her assigned
table. Her ballot -- along with those of her mother, her brother and thirty-seven other voters in the same precinct --
were thrown out{127) simply because they were, in the words of Rep. Stephanie Tubbs Jones (D-Ohio), "in the right
church but the wrong pew."(128)

All told, the deliberate chaos that resulted from Blackwell's registration barriers did the trick. Black voters in the state --
who went overwhelmingly for Kerry -- were twenty percent more likely than whites to be forced to cast a provisional
ballot.(129) In the end, nearly three percent of all voters in Ohio were forced to vote provisionally(130) -- and more
than 35,000 of their ballots were ultimately rejected. (131)

VI. Long Lines

When Election Day dawned on November 2nd, tens of thousands of Ohio voters who had managed to overcome all the
obstacles to registration erected by Blackwell discovered that it didn't matter whether they were properly listed on the
voting rolls -- because long lines at their precincts prevented them from ever making it to the ballot box. Would-be
voters in Dayton and Cincinnati routinely faced waits as long as three hours. Those in inner-city precincts in Columbus,
Cleveland and Toledo -- which were voting for Kerry by margins of ninety percent or more -- often waited up to seven
hours. At Kenyon College, students were forced to stand in line for eleven hours before being allowed to vote, with the
last voters casting their ballots after three in the morning.(132)

A five-month analysis of the Ohio vote conducted by the Democratic National Committee concluded in June 2005 that
three percent of all Ohio voters who showed up to vote on Election Day were forced to leave without casting a
ballot.(133) That's more than 174,000 voters. "The vast majority of this lost vote," concluded the Conyers report, "was
concentrated in urban, minority and Democratic-leaning areas."'(134) Statewide, African-Americans waited an average
of fifty-two minutes to vote, compared to only eighteen minutes for whites.(135)
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. ADVERTISEMENT
The long lines were not only foreseeable -- they were

actually created by GOP efforts. Republicans in the state
legislature, citing new electronic voting machines that were
supposed to speed voting, authorized local election boards to
reduce the number of precincts across Ohio. In most cases,
the new machines never materialized -- but that didn't stop
officials in twenty of the state's eighty-eight counties, all of
them favorable to Democrats, from slashing the number of
precincts by at least twenty percent.(136)

Republican officials also created long lines by failing to

distribute enough voting machines to inner-city precincts.

After the Florida disaster in 2000, such problems with

machines were supposed to be a thing of the past. Under the

Help America Vote Act, Ohio received more than $30 million

in federal funds to replace its faulty punch-card machines

with more reliable systems.(137) But on Election Day, that

money was sitting in the bank. Why? Because Ken Blackwell

had applied for an extension until 20086, insisting that there was no point in buying electronic machines that would later
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have to be retrofitted under Ohio law to generate paper ballots.(138)

"No one has ever accused our secretary of state of lacking in ability,” says Rep. Kucinich. ""He's a rather bright fellow,
and he's involved in the most minute details of his office. There's no doubt that he knew the effect of not having enough
voting machines in some areas."

At liberal Kenyon College, where students had registered in record numbers, local election officials provided only two
voting machines to handle the anticipated surge of up to 1,300 voters. Meanwhile, fundamentalist students at nearby
Mount Vernon Nazarene University had one machine for 100 voters and faced no lines at all.(139) Citing the lines at
Kenyon, the Conyers report concluded that the "misallocation of machines went beyond urban/suburban discrepancies to
specifically target Democratic areas.'(140)

In Columbus, which had registered 125,000 new voters(141) -- more than half of them black(142) -- the board of
elections estimated that it would need 5,000 machines to handle the huge surge.(143) "On Election Day, the county
experienced an unprecedented turnout that could only be compared to a 500-year flood," says Matt Damschroder,(144)
chairman of the Franklin County Board of Elections and the former head of the Republican Party in Columbus.(145) But
instead of buying more equipment, the Conyers investigation found, Damschroder decided to "make do"” with 2,741
machines.{146) And to make matters worse, he favored his own party in distributing the equipment. According to The
Columbus Dispatch, precincts that had gone seventy percent or more for Al Gore in 2000 were allocated seventeen
fewer machines in 2004, while strong GOP precincts received eight additional machines.(147) An analysis by voter
advocates found that all but three of the thirty wards with the best voter-to-machine ratios were in Bush strongholds; all
but one of the seven with the worst ratios were in Kerry country.(148)

The result was utterly predictable. According to an investigation by the Columbus Free Press, white Republican
suburbanites, blessed with a surplus of machines, averaged waits of only twenty-two minutes; black urban Democrats
averaged three hours and fifteen minutes.(149) "The allocation of voting machines in Franklin County was clearly biased
against voters in precincts with high proportions of African-Americans," concluded Walter Mebane Jr., a government
professor at Cornell University who conducted a statistical analysis of the vote in and around Columbus.(150)

By midmorning, when it became clear that voters were dropping out of line rather than braving the wait, precincts
appealed for the right to distribute paper ballots to speed the process. Blackwell denied the request, saying it was an
invitation to fraud.(151) A lawsuit ensued, and the handwritten affidavits submitted by voters and election officials offer
a heart-rending snapshot of an electoral catastrophe in the offing: (152)

From Columbus Precinct 44D:

"There are three voting machines at this precinct. I have been informed that in prior elections there were normally four
voting machines. At 1:45 p.m. there are approximately eighty-five voters in line. At this time, the line to vote is
approximately three hours long. This precinct is largely African-American. I have personally witnessed voters leaving
the polling place without voting due to the length of the line.”

From Precinct 40:

"I am serving as a presiding judge, a position I have held for some 15+ years in precinct 40, In ail my years of service,
the lines are by far the longest I have seen, with some waiting as long as four to five hours. I expect the situation to
only worsen as the early evening heavy turnout approaches. I have requested additional machines since 6:40 a.m. and
no assistance has been offered.”

Precinct 65H:
"I observed a broken voting machine that was not in use for approximately two hours. The precinct judge was very
ditigent but could not get through to the BOE."

Precinct 18A:
"At 4 p.m. the average wait time is about 4.5 hours and continuing to increase?. Voters are continuing to leave without
voting. "

As day stretched into evening, U.S. District Judge Algernon Marbley issued a temporary restraining order requiring that

voters be offered paper ballots.(153) But it was too late: According to bipartisan estimates published in The Washington

Post, as many as 15,000 voters in Columbus had already given up and gone home.(154) When closing time came at the

polls, according to the Conyers report, some precinct workers illegally dismissed citizens who had waited for hours in the
rain -- in direct violation of Ohio law, which stipulates that those in line at closing time are allowed to remain and
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vote.(155)

The voters disenfranchised by long lines were overwhelmingly Democrats. Because of the unequal distribution of voting
equipment, the median turnout in Franklin County precincts won by Kerry was fifty-one percent, compared to sixty-one
percent in those won by Bush. Assuming sixty percent turnout under more equitable conditions, Kerry would have
gained an additional 17,000 votes in the county.{156)

In another move certain to add to the traffic jam at the polls, the GOP deployed 3,600 operatives on Election Day to
challenge voters in thirty-one counties -- most of them in predominantly black and urban areas.(157) Although it was
billed as a means to "ensure that voters are not disenfranchised by fraud,"(158) Republicans knew that the challengers
would inevitably create delays for eligible voters. Even Mark Weaver, the GOP's attorney in Ohio, predicted in late
October that the move would "create chaos, longer lines and frustration."{159)

The day before the election, Judge Dlott attempted to halt the challengers, ruling that "there exists an enormous risk of
chaos, delay, intimidation and pandemonium inside the polls and in the lines out the doors." Dlott was also troubled by
the placement of Republican challengers: In Hamilton County, fourteen percent of new voters in white areas would be
confronted at the polls, compared to ninety-seven percent of new voters in black areas.(160) But when the case was
appealed to the Supreme Court on Election Day, Justice John Paul Stevens allowed the challenges to go forward. "I have
faith," he ruled, "that the elected officials and numerous election volunteers on the greund will carry out their
responsibilities in a way that will enable qualified voters to cast their ballots.”(161)

In fact, Blackwell gave Republican challengers unprecedented access to polling stations, where they intimidated voters,
worsening delays in Democratic precincts. By the end of the day, thanks to a whirlwind of legal wrangling, the GOP had
even gotten permission to use the discredited list of 35,000 names from its illegal caging effort to challenge would-be
voters.(162) According to the survey by the DNC, nearly 5,000 voters across the state were turned away at the polls
because of registration challenges -- even though federal law required that they be provided with provisional
ballots.(163)

VII. Faulty Machines

Voters who managed to make it past the array of hurdles erected by Republican officials found themselves confronted
by voting machines that didn't work. Only 800,000 out of the 5.6 million votes in Ohio were cast on electronic voting
machines, but they were plagued with errors.(164) In heavily Democratic areas around Youngstown, where nearly 100
voters reported entering "Kerry" on the touch screen and watching "Bush” light up, at least twenty machines had to be
recalibrated in the middle of the voting process for chronically flipping Kerry votes to Bush.(165) (Similar ""vote hopping"
from Kerry to Bush was reported by voters and election officials in other states. )(166) Elsewhere, voters complained in
sworn affidavits that they touched Kerry's name on the screen and it lit up, but that the light had gone out by the time
they finished their ballot; the Kerry vote faded away.(167) In the state's most notorious incident, an electronic machine
at a fundamentalist church in the town of Gahanna recorded a total of 4,258 votes for Bush and 260 votes for
Kerry.(168) In that precinct, however, there were only 800 registered voters, of whom 638 showed up.(169) (The error,
which was later blamed on a glitchy memory card, was corrected before the certified vote count.)

In addition to problems with electronic machines, Ohio's vote was skewed by old-fashioned punch-card equipment that
posed what even Blackwell acknowledged was the risk of a "Florida-like calamity."(170) All but twenty of the state's
counties relied on antiquated machines that were virtually guaranteed to destroy votes(171) -- many of which were
counted by automatic tabulators manufactured by Triad Governmental Systems,(172) the same company that supplied
Florida's notorious butterfly ballot in 2000. In fact, some 95,000 ballots in Ohio recorded no vote for president at all --
most of them on punch-card machines. Even accounting for the tiny fraction of voters in each election who decide not to
cast votes for president -- generally in the range of half a percent, according to Ohio State law professor and respected
elections scholar Dan Tokaji -- that would mean that at least 66,000 votes were invalidated by faulty voting
equipment.(173) If counted by hand instead of by automated tabulator, the vast majority of these votes would have
been discernable. But thanks to a corrupt recount process, only one county hand-counted its ballots.(174)

Most of the uncounted ballots occurred in Ohio's big cities. In Cleveland, where nearly 13,000 votes were ruined, a New
York Times analysis found that black precincts suffered more than twice the rate of spoiled ballots than white
districts.(175) In Dayton, Kerry-leaning precincts had nearly twice the number of spoiled ballots as Bush-leaning
precincts.(176) Last April, a federal court ruled that Ohio's use of punch-card balloting violated the equal-protection
rights of the citizens who voted on them.(177)
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In addition to spoiling ballots, the punch-card machines also created bizarre miscounts known as "ballot crawl." In
Cleveland Precinct 4F, a heavily African-American precinct, Constitution Party candidate Michael Peroutka was credited
with an impressive forty-one percent of the vote. In Precinct 4N, where Al Gore won ninety-eight percent of the vote in
2000, Libertarian Party candidate Michael Badnarik was credited with thirty-three percent of the vote. Badnarik and
Peroutka also picked up a sizable portion of the vote in precincts across Cleveland -- 11M, 3B, 8G, 8I, 31.(178) "It
appears that hundreds, if not thousands, of votes intended to be cast for Senator Kerry were recorded as being for a
third-party candidate,” the Conyers report concludes.(179)

But it's not just third-party candidates: Ballot crawl in Cleveland also shifted votes from Kerry to Bush. In Precinct 13B,
where Bush received only six votes in 2000, he was credited with twenty percent of the total in 2004. Same story in 9P,
where Bush recorded eighty-seven votes in 2004, compared to his grand total of one in 2000.(180)

VIII. Rural Counties

Despite the well-documented effort that prevented hundreds of thousands of voters in urban and minority precincts from
casting ballots, the worst theft in Ohioc may have quietly taken place in rural counties. An examination of election data
suggests widespread fraud -- and even good old-fashioned stuffing of ballot boxes -- in twelve sparsely populated
counties scattered across southern and western Ohio: Auglaize, Brown, Butler, Clermont, Darke, Highland, Mercer,
Miami, Putnam, Shelby, Van Wert and Warren. (See The Twelve Suspect Counties) One key indicator of fraud is to look
at counties where the presidential vote departs radically from other races on the ballot. By this measure, John Kerry's
numbers were suspiciously low in each of the twelve counties -- and George Bush's were unusually high.

Take the case of Ellen Connally, a Democrat who lost her race for chief justice of the state Supreme Court. When the
ballots were counted, Kerry should have drawn far more votes than Connally -- a liberal black judge who supports gay
rights and campaigned on a shoestring budget. And that's exactly what happened statewide: Kerry tallied 667,000 more
votes for president than Connally did for chief justice, outpolling her by a margin of thirty-two percent. Yet in these
twelve off-the-radar counties, Connally somehow managed to outperform the best-funded Democrat in history,
thumping Kerry by a grand total of 19,621 votes -- a margin of ten percent.(181) The Conyers report -- recognizing that
thousands of rural Bush voters were unlikely to have backed a gay-friendly black judge roundly rejected in Democratic
precincts -- suggests that ""thousands of votes for Senator Kerry were lost.""(182)

Kucinich, a veteran of elections in the state, puts it even more bluntly. "Down-ticket candidates shouldn't outperform
presidential candidates like that,"” he says. "That just doesn't happen. The question is: Where did the votes for Kerry
go?"
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They certainly weren't invalidated by faulty voting ADVERTISEMENT

equipment: a trifling one percent of presidential ballots in the
twelve suspect counties were spoiled. The more likely
explanation is that they were fraudulently shifted to Bush.
Statewide, the president outpolled Thomas Moyer, the
Republican judge who defeated Connally, by twenty-one
percent. Yet in the twelve questionable counties, Bush's
margin over Moyer was fifty percent -- a strong indication
that the president's certified vote total was inflated. If Kerry
had maintained his statewide margin over Connally in the
twelve suspect counties, as he almost assuredly would have
done in a clean election, he would have bested her by 81,260
ballots. That's a swing of 162,520 votes from Kerry to Bush --
more than enough to alter the outcome. (183)

""This is very strong evidence that the count is off in those

counties," says Freeman, the poll analyst. "By itself, without

anything else, what happened in these twelve counties turns

Ohio into a Kerry state. To me, this provides every indication of fraud."

How might this fraud have been carried out? One way to steal votes is to tamper with individual ballots -- and there is
evidence that Republicans did just that. In Clermont County, where optical scanners were used to tabulate votes, sworn
affidavits by election observers given to the House Judiciary Committee describe ballots on which marks for Kerry were
covered up with white stickers, while marks for Bush were filled in to replace them. Rep. Conyers, in a letter to the FBI,
described the testimony as "strong evidence of vote tampering if not outright fraud." (184) In Miami County, where
Connally outpaced Kerry, one precinct registered a turnout of 98.55 percent (185) -- meaning that all but ten eligible
voters went to the polls on Election Day. An investigation by the Columbus Free Press, however, collected affidavits
from twenty-five people who swear they didn't vote. (186)

In addition to altering individual ballots, evidence suggests that Republicans tampered with the software used to
tabulate votes. In Auglaize County, where Kerry lost not only to Connally but to two other defeated Democratic judicial
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candidates, voters cast their ballots on touch-screen machines. (187) Two weeks before the election, an employee of
ES&S, the company that manufactures the machines, was observed by a local election official making an unauthorized
log-in to the central computer used to compile election results. (188) In Miami County, after 100 percent of precincts
had already reported their official results, an additional 18,615 votes were inexplicably added to the final tally. The
last-minute alteration awarded 12,000 of the votes to Bush, boosting his margin of victory in the county by nearly
6,000. (189)

The most transparently crooked incident took place in Warren County. In the leadup to the election, Blackwell had
illegally sought to keep reporters and election observers at least 100 feet away from the polls. (190) The Sixth Circuit,
ruling that the decree represented an unconstitutional violation of the First Amendment, noted ominously that
""democracies die behind closed doors.” But the decision didn't stop officials in Warren County from devising a way to
count the vote in secret. Immediately after the polls closed on Election Day, GOP officials -- citing the FBI -- declared
that the county was facing a terrorist threat that ranked ten on a scale of one to ten. The county administration building
was hastily locked down, allowing election officials to tabulate the results without any reporters present.

In fact, there was no terrorist threat. The FBI declared that it had issued no such warning, and an investigation by The
Cincinnati Enquirer unearthed e-mails showing that the Republican plan to declare a terrorist alert had been in the works
for eight days prior to the election. Officials had even refined the plot down to the language they used on signs notifying
the public of a lockdown. (When ROLLING STONE requested copies of the same e-mails from the county, officials
responded that the documents have been destroyed.) (191)

The late-night secrecy in Warren County recalls a classic trick: Results are held back until it's determined how many
votes the favored candidate needs to win, and the totals are then adjusted accordingly. When Warren County finally
announced its official results -- one of the last counties in the state to do so (192) -- the results departed wildly from
statewide patterns. John Kerry received 2,426 fewer votes for president than Ellen Connally, the poorly funded black
judge, did for chief justice. (193) As the Conyers report concluded, "It is impossible to rule out the possibility that some
sort of manipulation of the tallies occurred on election night in the locked-down facility.” (194)

Nor does the electoral tampering appear to have been isolated to these dozen counties. Ohio, like several other states,
had an initiative on the ballot in 2004 to outlaw gay marriage. Statewide, the measure proved far more popular than
Bush, besting the president by 470,000 votes. But in six of the twelve suspect counties -- as well as in six other small
counties in central Ohio -- Bush outpolled the ban on same-sex unions by 16,132 votes. To trust the official tally, in other
words, you must believe that thousands of rural Ohioans voted for both President Bush and gay marriage. (195)

IX. Rigging the Recount

After Kerry conceded the election, the Green and Libertarian parties launched a recount of all eighty-eight counties in
Ohio. Under state law, county boards of election were required to randomly select three percent of their precincts and
recount the ballots both by hand and by machine. If the two totals reconciled exactly, a costly hand recount of the
remaining votes could be avoided; machines could be used to tally the rest.

But election officials in Ohio worked outside the law to avoid hand recounts. According to charges brought by a special
prosecutor in April, election officials in Cleveland fraudulently and secretly pre-cotinted precincts by hand to identify ones
that would match the machine count. They then used these pre-screened precinds to select the "random™ sample of
three percent used for the recount.

"If it didn't balance, they excluded those precincts,” said the prosecutor, Kevin Baxter, who has filed felony indictments
against three election workers in Cleveland. "They screwed with the process and increased the probability, if not the
certainty, that there would not be a full, countywide hand count." (196)

Voting machines were also tinkered with prior to the recount. In Hocking County, deputy elections director Sherole
Eaton caught an employee of Triad -- which provided the software used to count punch-card ballots in nearly half of
Ohio's counties (197) -- making unauthorized modifications to the tabulating computer before the recount. Eaton told the
Conyers committee that the same employee also provided county officials with a "cheat sheet'” so that ''the count would
come out perfect and we wouldn't have to do a full hand-recount of the county." (198) After Eaton blew the whistle on
the illegal tampering, she was fired.

(199) The same Triad employee was dispatched to do the same work in at least five other counties. (200) Company
president Tod Rapp -- who contributed to Bush's campaign (201) -- has confirmed that Triad routinely makes such
tabulator adjustments to help election officials avoid hand recounts. In the end, every county serviced by Triad failed to
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conduct full recounts by hand. (202)

Even more troubling, in at least two counties, Fulten and Henry, Triad was able to connect to tabulating computers
remotely via a dial-up connection, and reprogram them to recount only the presidential ballots. (203) If that kind of
remote tabulator modification is possible for the purposes of the recount, it's no great leap to wonder if such
modifications might have helped skew the original vote count. But the window for settling such questions is closing
rapidly: On November 2nd of this year, on the second anniversary of the election, state officials will be permitted under
Ohio law to shred all ballots from the 2004 election. (204)

X. What's At Stake

The mounting evidence that Republicans employed broad, methedical and illegal tactics in the 2004 election should raise
serious alarms among news organizations. But instead of investigating allegations of wrongdoing, the press has simply
accepted the result as valid. "We're in a terrible fix," Rep. Conyers told me. "We've got a media that uses its bullhorn in
reverse -- to turn down the volume on this outrage rather than turning it up. That's why our ditizens are not up in
arms."

The lone news anchor who seriously questioned the integrity of the 2004 election was Keith Olbermann of MSNBC. T
asked him why he stood against the tide. "I was a sports reporter, so I was used to dealing with numbers," he said.
"'And the numbers made no sense. Kerry had an insurmountable lead in the exit polls on Election Night -- and then
everything flipped.” Olbermann believes that his journalistic colleagues fell down on the job. "I was stunned by the lack
of interest by investigative reporters," he said. "The Republicans shut down Warren County, allegedly for national
security purposes -- and no one covered it. Shouldn't someone have sent a camera and a few reporters out there?"

Olbermann attributes the lack of coverage to self-censorship by journalists. "You can rock the boat, but you can never
say that the entire ocean is in trouble,” he said. ""You cannot say: By the way, there's something wrong with our
electoral system."

Federal officials charged with safeguarding the vote have also failed to contest the election. "Congress hasn't
investigated this at all," says Kucinich. "There has been no oversight over our nation's most basic right: the right to
vote. How can we call ourselves a beacon of democracy abroad when the right to vote hasn't been secured in free and
fair elections at home?"

Sen. John Kerry -- in a wide-ranging discussion of ROLLING STONE's investigation -- expressed concern about
Republican tactics in 2004, but stopped short of saying the election was stolen. "Can I draw a conclusion that they
played tough games and clearly had an intent to reduce the level of our vote? Yes, absolutely. Can I tell you to a
certainty that it made the difference in the election? I can't. There's no way for me to do that. If I could have done that,
then obviously I would have found some legal recourse.”

Kerry conceded, however, that the widespread irregularities make it impossible to know for certain that the outcome
reflected the will of the voters. "I think there are clearly states where it is questionable whether everybody's vote is
being counted, whether everybody is being given the opportunity to register and to vote," he said. "There are clearly
barriers in too many places to the ability of people to exercise their full franchise. For that to be happening in the United
States of America today is disgraceful.”

Kerry's comments were echoed by Howard Dean, the chairman of the Democratic National Committee. "I'm not
confident that the election in Ohio was fairly decided,” Dean says. "We know that there was substantial voter
suppression, and the machines were not reliable. It should not be a surprise that the Republicans are willing to do things
that are unethical to manipulate elections. That's what we suspect has happened, and we'd like to safeguard our
elections so that democracy can still be counted on to work."

To help prevent a repeat of 2004, Kerry has co-sponsored a package of election reforms called the Count Every Vote
Act. The measure would increase turnout by allowing voters to register at the polls on Election Day, provide provisional
ballots to voters who inadvertently show up at the wrong precinct, require electronic voting machines to produce paper
receipts verified by voters, and force election officials like Blackwell to step down if they want to join a campaign. (205)
But Kerry says his fellow Democrats have been reluctant to push the reforms, fearing that Republicans would use their
majority in Congress to create even more obstacles to voting. "The real reason there is no appetite up here is that
people are afraid the Republicans will amend HAVA and shove something far worse down our throats," he told me.

On May 24th, Sen. Mitch McConnell (R-Ky.) tried unsuccessfully to amend the immigration bill to bar anyone who lacks a
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government-issued photo ID from voting (206) -- a rule that would disenfranchise at least six percent of Americans, the
majority of them urban and poor, who lack such identification. (207) The GOP-controlled state legislature in Indiana
passed a similar measure, and an ID rule in Georgia was recently struck down as unconstitutional. (208)

"Why erect those kinds of hurdles unless you're afraid of voters?” asks Ralph Neas, director of People for the American
Way. "'"The country will be better off if everyone votes -- Democrats and Republicans. But that is not the Blackwell
philosophy, that is not the George W. Bush or Jeb Bush philosophy. They want to limit the franchise and go to
extraordinary lengths to make it more difficult to vote.”

The issue of what happened in 2004 is not an academic one. For the second election in a row, the president of the United
States was selected not by the uncontested will of the people but under a cloud of dirty tricks. Given the scope of the
GOP machinations, we simply cannot be certain that the right man now occupies the Oval Office -- which means, in
effect, that we have been deprived of our faith in democracy itself.

American history is littered with vote fraud -- but rather than learning from our shameful past and cleaning up the
system, we have allowed the problem to grow even worse. If the last two elections have taught us anything, it is this:
The single greatest threat to our democracy is the insecurity of our voting system. If people lose faith that their votes
are accurately and faithfully recorded, they will abandon the ballot box. Nothing less is at stake here than the entire idea
of a government by the people.

Voting, as Thomas Paine said, "is the right upon which all other rights depend." Unless we ensure that right, everything
else we hold dear is in jeopardy.

EDITOR'S NOTE: This story has been updated to clarify a statement in the published version. The article originally
stated that John Kerry's campaign "helped the Libertarian and Green parties pay for a recount of all eighty-eight
counties in Ohio." In fact, the Green Party paid the state recount fee, and the Kerry campaign paid for its own attorney
as a party to the litigation surrounding the recount.
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Project (Deborah Phillips) noted that her organization sent in poll watchers
to look over the shoulders of poll workers. According to Phillips, the group
wanted to have a chilling effect on voters whose registrations were either
invalid or questionable. In Phillips’ words: "when [illegitimate voters] see
VIP poll watchers in there checking lists, it has a chilling effect.” But as the
Slate article correctly notes, such poll watching and voter challenging
activities can have "a chilling effect on legitimate voters as well.” This is
especially true because the VIP poll-watching program was often targeted
to “heavily minority neighborhoods...on the theory that they generate
suspiciously ‘lopsided’ results." Essentially, VIP’s theory of poll watching
seemed to be: if people are voting overwhelmingly Democratic, there must
be cheating involved.

In the New Yorker article, titled “Pgll P n” by Jeffrey Toobin, we learn
of von Spakovsky's role in the 2000 Florida Bush v. Gore contest. At that
time, von Spakovsky was still associated with the Voting Integrity Project
and the group was commissioned by the State of Florida to clean up
Florida's voter registration rolls by purging ex-felons from the rolls. But
von Spakovsky’s group ended up purging many people who were not ex-
felons in error. As the New Yorker reported: “the process for the removal
of alleged felons...led, notoriously, to the mistaken disenfranchisement of
thousands of voters, most of them Democratic, before the 2000 election.”
During the weeks after the famously contested election and recount in
Florida, von Spakovsky served as a volunteer to the Bush campaign
Soon thereafter, he was awarded a career attorney slot in the Civil Rights
Division, a slot normally reserved for those hired on merit and without
regard to their past partisan activities.

Once he arrived at DOJ, von Spakovsky continued to offer legal advice
that was flawed and usually aimed at limiting voters’ rights, rather than
seeking an expansive view of the right to vote. For example, the New
Yorker piece notes that von Spakovsky advised Maryland officials that the
state was required to verify Social Security numbers for those registering
under the Help America Vote Act (HAVA)—an interpretation that the
Maryland Attorney General's office found “clearly contrary to the statute[.]"

Congress enacted the National Voter Registraticn Act of 1993 (also known
as the “NVRA” and the "Motor Voter Act"), to enhance voting opportunities
for every American, and making it easier for all Americans to register to
vote and to maintain their registration. The NVRA grants the Department
of Justice authority to bring civil actions in federal court to enforce its
requirements. In January 2005, while at DOJ, von Spakovsky used the
NVRA to launch an anti-voter initiative. As reported by Greg Gordon in the
June 5 Sacramanio Bes, the Department of Justice sued officials in seven
states— Alabama, Georgia, Indiana, Maine, Missouri, New Jersey and
New York—demanding that they comply with NVRA by purging their voter
rolls. According to former Justice Department Voting Chief Joseph Rich,
von Spakovsky’s directive changed Justice Department priorities under the
motor voter law “from expanding registration opportunities—the primary
purpose of the statute —to unnecessarily forcing jurisdictions to remove
voters from their voter rolls.” Rich added: "Aggressive purging of the voter
rolls tends to have a disproportionate impact on voters who move
frequently, live in cities and have names that are more likely to be
incorrectly entered into databases.” Primarily, Rich said in the article, this
means poor, minority voters. The Senate Judiciary Committee has been
looking into the allegations that Justice Department officials, like Hans von
Spakovsky and Brad Schlozman, used the law enforcement machinery of
the Department to achieve partisan gains

Von Spakovsky also misconstrued the requirements of HAVA in a DOJ
letter to Arizona election officials stating that those persons casting a
provisional ballot had to produce identification, later withdrawing the letter
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as containing an inaccurate interpretation of the law. Before the letter was
withdrawn, however, von Spakovsky attempted to pressure officials at the
federal Election Administration Commission (EAC) into agreeing with his
incorrect interpretation, even getting a staff member from U.S. Senator Kit
Bond's (R-MO) office to e-mail the EAC chair about the matter. When the
EAC chair got wind of this, he wrote von Spakovsky a sharply worded
email saying, “Is the email below from Jack Bartling [of Senator Bond's
staff] a product of some phone calls you have made regarding the AZ
case ? Is itan attempt by you to put pressure on me—and the EAC ? If
s0, | do not appreciate it.” As if this wasn’t bad enough, von Spakovsky
tried to get the EAC chair to withdraw a letter the EAC had sent to Arizona
officials informing them that they had to accept federal voter registration
forms without documented proof of citizenship. He proposed to the EAC
chair a trade: DOJ would rescind its legally incorrect HAVA lstter in
exchange for the EAC withdrawing its legally correct HAVA letter. Such
bargaining over federal law enforcement was unprecedented and criticized
by the EAC chair

What seems clear is that voen Spakovsky is more obsessed with the issue
of pursuing voter fraud for partisan gain than he is with protecting voting
rights. In a speech at Georgetown University in 2004, von Spakovsky
made it clear that the Department of Justice would focus its attention on
guarding against voter fraud, and even went so far as to suggest that
matters involving the rights of voters to participate in elections “might best
be left to volunteers.” According to von Spakovsky, the best thing for
elections is to station “poll watchers everywhere in the country throughout
the whole election process.”

With all those volunteer poll watchers challenging each and every voter to
make sure that they are casting a valid ballot, our elections would surely
be a chaotic mess, long lines would likely ensue, and voters would
become discouraged from voting or intimidated. Such a result would
surely be unfortunate for our democracy, butitis very much in line with
von Spakovsky’s career goals, which have consistently sought to make
voting more difficult for voters like you and me,

Commissioner von Spakovsky’s overtly partisan actions disqualify him from
confirmation to a post he never deserved to be recess-appointed to in the
first place. His efforts to make it harder for Americans to vote are long
standing. This is not a close call. The Senate Rules Committee should
reject his nomination to the FEC.

Biog Home | @588 G0

= by Firnmssek Click hera for the Campaian Legal Center heme page

http://legalcenterblog.org/blog_item-133.html[7/15/2009 4:04:15 PM]



512

Decision Is Likely to Spur Voter ID Laws in Morc States - New York Times  hitp://www.ny limes.com/2008/04/29/us/29states.hunl?_r=1&pagewanle...

Ehe NewHork Eimes

April 29, 2008
Decision Is Likely to Spur Voter ID Laws in More States
By IAN URBINA

WASHINGTON — Far from settling the debate over voter identification, the Supreme Court ruling on
Monday upholding Indiana’s voter ID law is likely to lead to more laws and litigation, voting experts said.

Lawmakers in at least four states may seek to pass stricter regulations in the next year or so, the experts
said. In response, voting rights groups might sue on behalf of individuals or groups in an effort to exempt
them.

“The court’s opinion is likely to perform the same function for the photo D debate as the Pennsylvania
primary did for the Democratic presidential nomination — hardening positions while doing little if anything
to illuminate a path to resolving the conflict,” said Doug Chapin, director of the Pew Center on the States
Web site, electionline.org.

Voting experts said the decision would have limited effects on voting in the primaries and presidential
election because most state legislatures were not in session, could not call emergency sessions or did not
have the makeup to pass ID bills.

Voting experts predict legislative movement this year or next, especially in states with Republican legislative
majorities and Republican governors.

Some critics of the decision said they feared that it would add to confusion at the polls.

“Even before the verdict, we saw confusion surrounding voter ID laws, and now voters and poll workers are
more likely to think the Supreme Court just approved some national voter ID law, which indeed they did
not,” said Jonah H. Goldman, director of the National Campaign for Fair Elections for the Lawyers’
Committee for Civil Rights Under Law.

Mr. Goldman said that poll workers might ask for unrequired identification and that citizens might not vote
because they mistakenly thought that they could not do so if they did not have certain forms of
identification.

In the Indiana primary next Tuesday, little will change, because the TD law has been in force. Twenty-five
states require identification at the polls for all voters, including seven that require or can request photo ID.
This year, Texas and at least nine other states, including California, Illinois, New Mexico and Virginia, have
considered photo ID measures.

The ruling is likely to set off fierce debates where illegal immigration is a hot isstie, experts said. In Texas,
debate over photo ID in 2007 paralyzed the State Senate for weeks before the bill was rejected. In response
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to the new ruling, the Republican-controlled Legislature will probably be recalled to work on a new ID
measure, voting experts said.

In Oklahoma, an identification measure will be debated shortly, and in Kansas, voting experts predict that
lawmakers may act because the governor vetoed an ID bill last year.

Missouri lawmakers, who are in session, are likely to be encouraged in an effort to put the question on the
ballot. In 2006, the Missouri Supreme Court struck down an ID law.

Voting experts said a bill pending in Florida to make its ID law more restrictive was now more likely to pass.
Advocates for tighter laws called the decision a resounding affirmation.

“This decision not only confirms the validity of photo ID laws, but it completely vindicates the Bush Justice
Department and refutes those critics who claimed that the department somehow acted improperly when it
approved Georgia’s photo ID law in 2005,” said Hans A. von Spakovsky, a former member of the Federal
Election Commission and a former Justice Department official.

Mr. von Spakovsky’s confirmation to a regular term on the election panel has stalled in the Senate becanse
of his support for voter ID laws.

Although voting experts said the decision supported the law that Georgia passed in 2005, it did not
necessarily substantiate an ID law being challenged in Arizona.

“There is still a good chance that the Arizona law could be overturned in the courts because it has a
proof-of-citizenship requirement for voter registration, and the Supreme Court decision did not weigh in on
the proof-of-citizenship issue,” said Mr. Goldman, whose group is involved in the Arizona case.

Wendy R. Weiser, a law professor at the Brennan Center for Justice at the New York University School of

Law, said it was important to remember that the ruling did not give the states a blank check to pass
restrictive ID laws.

“The court specifically left open the possibility of lawsuits against ID laws that burden specific gronps of
citizens like older voters, poor voters and students,” Professor Weiser said, “and all the legislation we have
seen to date do, in fact, burden those groups.”

But, she added, in putting virtually all the burden of proof on plaintiffs seeking to argne that laws illegally
restrict their voting rights, the decision makes it much tougher for voting rights groups to prevail in court.

Copuright 2008 The New York Times Compan
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Blacks Facing Unfair Obstacles
July 30, 2004
By Alaina C. Beverly

For black and brown voters in Florida, participation in our democracy must
seem like a game of high-stakes roulette in which the state keeps stacking
the odds against them

In the latest twist, Florida reacted to a state court ruling -- which required it
to help individuals who have completed their sentences to navigate the
process to restore their voting rights -- by complicating that process. The
state eliminated a form that former offenders are to mail to the Office of
Executive Clemency in Tallahassee to initiate the restoration process
Now individuals must wait for notification from the state that they have not
qualified for automatic restoration of right before they can contact the
clemency office to request a hearing.

This is the latest barrier erected by Florida to the full participation of its
black and brown citizens.

Before the 2000 elections, Florida used inaccurate criteria and flawed
methods to create a "felon purge" list that led to the unlawful
disfranchisement of thousands of voters, mostly African Americans. At
least 2,000 of the individuals on the purge list were convicted in other
states but had served their sentences and already had their voting rights
restored by law (in those other states). Nevertheless, they were scrubbed
from Florida's voting rolls. Many individuals who had never been convicted
of a crime were on the list because of faulty methods of matching names
on the voter lists with names of individuals convicted of felony offenses

In 2001, the NAACP Legal Defense and Educational Fund and a coalition
of civil-rights organizations filed a lawsuit challenging many of Florida's
voting procedures, under federal laws including the Voting Rights Act.
That suit questioned the ways in which Florida identified persons
potentially ineligible to vote because of a prior felony conviction. The
NAACP vs. Harris case led to a settlement that required Florida to match
name and race of individuals on the voter rolls and criminal conviction lists
before including them on the felon purge list.

Purge list was inaccurate

It only recently came to light that, at the time of the settlement, Florida
officials knew but did not reveal that its criminal convictions database did
not include race information for Latines. As a result, the purge list
prepared in accordance with the setflement procedure was under-
inclusive and inaccurate. In addition, as The Herald reported on July 2, "at
least 2,119 of those names... shouldn't [have been] on the list because
their rights to vote were formally restored through the state's clemency
process."
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Florida state officials finally agreed to withdraw the flawed purge list for
the November elections. But county election supervisors are still required
by state law to remove from the voting rolls persons convicted of felonies
who have not had their rights restored. Recent reports indicate that, with
the election rapidly approaching and little guidance from the state, some
supervisors are relying on the flawed state list anyway, in possible
violation of federal law.

Excluding minority voters

Despite its promises to improve election procedures, losing another
lawsuit over its clemency process, receiving continued criticism from civil-
rights groups and being the subject of a series of embarrassing news
stories, Florida continues to adopt and implement election procedures that
exclude minority voters in general -- and African Americans in particular --
from participating fully in its political process. The right to vote is a
fundamental part of citizenship, regardless of sex, class, color or
partisanship that cannot be abridged by state agencies or local election
officials

We will enforce the protections available under federal law to remove the
barriers that Florida keeps stacking up, sc that all eligible voters, and
especially citizens of color, have equal access to the democratic process.

Alaina C. Beverly is an Assistant Counsel at the NAACP Legal Defense
and Educational Fund, Inc.
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