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LEGISLATIVE PROPOSALS BEFORE THE 110TH
CONGRESS TO AMEND FEDERAL RESTITU-
TION LAWS

THURSDAY, APRIL 3, 2008

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON CRIME, TERRORISM,
AND HOMELAND SECURITY
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 2:08 p.m., in room
2141, Rayburn House Office Building, the Honorable Robert C.
“Bobby” Scott (Chairman of the Subcommittee) presiding.

Present: Representatives Scott, Johnson, Davis, Gohmert,
Chabot, and Lungren.

Staff Present: Bobby Vassar, Subcommittee Chief Counsel; Karen
Wilkinsen, AOC Detailee; Veronica Eligan, Majority Professional
Staff Member; Mario Dispenza (Fellow), ATF Detailee; and Caro-
line Lynch, Minority Counsel.

Mr. ScoTT. Good afternoon. I am pleased to welcome you to this
hearing on the legislative proposals before the 110th Congress to
amend Federal restitution laws.

We are here at the Subcommittee on Crime, Terrorism, and
Homeland Security to hear testimony about the proposed legisla-
tion that would make sweeping changes to the Federal restitution
laws aimed at reversing the trend of the increasing backlog of un-
paid restitution of crime victims, which the Government Account-
ability Office estimated to be $25 billion at the end of 2005.

We will hear testimony about S. 973, sponsored by the Senator
from North Dakota, Mr. Dorgan, and H.R. 4110, sponsored by the
gentlelady from New Hampshire, Ms. Shea-Porter, in the House of
Eepresentatives, each titled, the “Restitution for Victims of Crime

ct.”

We will also hear testimony about H.R. 845, the “Criminal Res-
titution Improvement Act,” sponsored by the gentleman from Ohio,
Mr. Chabot, which was also introduced in the House.

[The bills referred to are printed in the Appendix of this publica-
tion.]

Mr. ScotrT. The bills would widen the number and type of Fed-
eral laws that would trigger mandatory restitution to a victim of
crime and broaden the definition of a victim. They also would in-
crease the type of victim costs that may be included in restitution
orders, such as the victim’s attorney fees. And they enhance en-
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forcement of the restitution orders, such as mandating payment
while a case is pending, and by delegating enforcement authority
to prison officials through inmate financial responsibility.

Each of these changes is intended to get more compensation to
more victims. But, by far, the most far-reaching changes in the pro-
posals that they share in common is that they would authorize the
U.S. Attorney to freeze the assets of suspects even before they are
charged with any crime. The objective is to prevent defendants
from hiding their assets, to keep them available to pay restitution
to victims if and when the court orders restitution.

However, proponents of the measure have concerns about wheth-
er the objective behind freezing assets would actually be met and
whether it would prevent a person from being able to hire counsel.
Thus, this proposal is not only the most far-reaching but also needs
the most discussion.

Under the proposals, the U.S. Attorney would be able to get an
ex parte restraining order, freezing a suspect’s assets, by showing
a judge that the suspect, if indicted and if convicted, would be lia-
ble for victim restitution. The suspect would have no notice that
the U.S. Attorney is applying for the order and, thus, would not be
able to offer argument against it before it would take place.

Opponents of the measure consider it a Government seizure with
no conviction and no linking to frozen assets as fruits of a crime
or even tools to commit a crime, such as the Government must
show in a typical asset-forfeiture procedure. The person may be en-
titled to a hearing after their assets are seized; however, to meet
this burden of proof to get a hearing, the person must show that
the seizure has hindered his ability to hire a lawyer or that the sei-
zure has deprived him of the basic necessities of life.

Yet, even if a person gets a hearing, the court must deny his re-
quest to release his assets if the court finds that it is probable that
he must pay restitution if convicted. Thus, his claim that the sei-
zure has hindered his ability to hire counsel would, in essence, ap-
parently have no effect on the court’s decision.

If opponents to the measure are correct, this is not only likely to
be an unconstitutional encroachment on one’s sixth amendment
right to counsel but also an unconstitutional violation of due proc-
ess, which is why this measure needs full vetting.

Proponents to the proposals point out that restitution is already
mandated in most instances of victim loss in Federal criminal
cases. In 2001, the Government Accountability Office reported,
quote, “The Mandatory Victims Restitution Act of 1996, requiring
the court to order full restitution to each victim in the full amount
of each victim’s losses without regard of the offender’s economic sit-
uation, has not resulted in significantly more restitution being col-
lected but only a dramatic increase in the balance of reported un-
collected criminal debt.”

Also the GAO report indicated that, even in the few instances
where the defendant does have some money or assets, it is difficult
to collect restitution, noting that criminal defendants may be incar-
cerated with little earning capacity, and therefore their assets ac-
quired through criminal activity may be seized by Government
prior to the conviction. Thus, by the time fines and restitution are
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assessed, offenders may have no assets left for making payments
on restitution.

Now, if, as the GAO report indicates, the vast majority of offend-
ers are broke when they come into prison, going out and trying to
find a job with a felony record seems unlikely to improve their abil-
ity to have money to meet their own need to survive, the survival
of their dependents, and have any money left over for restitution.

So, although everyone is in favor of more restitution, mandatory
restitution, in even more cases, may or may not be the solution to
meet that end, because we might be violating the old English
maxim that you can’t squeeze blood out of a turnip.

However, there are alternatives that may, in fact, meet the goal
of getting more restitution to victims. And we would like to discuss
them today, as we discuss the legislative proposals before us.

It has been my observation that restitution works best when it
is an alternative to the incarceration, which results in the loss of
employment income and assets that accompany such incarceration.

I believe that we should consider biting the bullet and estab-
lishing a victims’ restitution fund from Federal appropriations and
payments we can easily collect or reasonably collect from offenders.
We should then refocus the Federal victim restitution collection ef-
forts on areas where it may have more impact, such as going after
assets of white-collar offenders who profit handsomely from their
crimes and may have a means of paying. That way, victim restitu-
tion is neither dependent on the vagaries of an offender’s ability to
pay or Government’s collection efforts.

So, as we discuss legislative proposals, I would like to discuss al-
ternatives so that we may come together and establish the best
mechanism for meeting our common goal.

It is now my pleasure to recognize the esteemed Ranking Mem-
ber of the Subcommittee, the gentleman from Texas, Mr. Gohmert.

Mr. GOHMERT. Thank you, Chairman Scott. I appreciate your
holding this hearing on a problem that Congress can and should
correct, providing restitution to victims of crime.

Every 30 minutes, there is a murder in this country; every 5
minutes, a rape; every minute, a robbery; and every 36 seconds, an
aggravated assault. Nearly 16 million Americans were the victims
of crime in 2006.

These victims suffer a tremendous loss at the hands of their as-
sailants. In addition to physical and emotional trauma, victims en-
dure financial loss, including medical expenses, lost earnings and
property damage. Annual losses for crime victims have been esti-
mated at $105 billion.

Restitution has been part of our criminal justice system for near-
ly a century. It plays an important role in rehabilitating offenders
by holding them accountable to their victims. Restitution also at-
tempts to make victims closer to being whole by compensating their
financial loss caused by the offender’s criminal conduct, though it
is clear the victims of violence are never really put back to the
place they were before an attack.

Although Congress granted Federal courts explicit authority to
order restitution in 1925, this authority was infrequently used for
decades. Congress responded in 1982 with the Victim and Witness



4

Protection Act, which vested Federal courts with the general dis-
cretion to order restitution in any criminal case.

In the Violent Crime Control and Law Enforcement Act of 1994,
Congress established mandatory restitution for sexual abuse, sex-
ual exploitation of children, and domestic violence cases. In the
Mandatory Victim Restitution Act, Congress made restitution man-
datory for most serious Federal crimes, including crimes of violence
and property crime.

Despite these Federal laws promising restitution to crime vic-
tims, the Government has failed to make payment on its promise.
As much as 87 percent of criminal debt—restitution and fines, that
is—is uncollected each year. The Justice Department estimates
that the amount of uncollected Federal criminal debt increases
with each passing year, jumping from $41 billion in fiscal year
2005 to nearly $46 billion in fiscal year 2006 and over $50 billion
in fiscal year 2007.

In California, there is over $6 billion in uncollected Federal
criminal debt for fiscal year 2007. In my home State of Texas, there
is over $3 billion of uncollected debt, and over $1 billion in Michi-
gan and Ohio.

That is why today’s hearing is so important. I wish to thank Sen-
ator Dorgan and my colleague, Congressman Chabot, for their lead-
ership on this issue. The legislation each has sponsored will come
closer toward fulfilling Congress’s promise of restitution for crime
victims.

I would also like to add that, as a State district judge handling
felony cases, often one of the considerations of whether or not to
give somebody probation included whether or not, by giving them
probation, there was an opportunity for a victim to become closer
to being made whole. And if that were a possibility, then as a con-
dition of probation, I could lock somebody up for as much as 2
years through different programs. But if there was a chance we
could require restitution, then that would be ordered and made
reasonable to where it could be met. And if it wasn’t met, that was
a breach of the conditions of probation. Might as well lock them up
in prison if they weren’t going to try to pay their restitution.

There is a different system here with the Federal authorities, but
we have the authority here in Congress to fix things. It is one of
the reasons I left the bench, because I didn’t want to legislate from
the bench. And I saw that through innovations, such as Senator
Dorgan has proposed here, that we could literally try to fix things
that we actually thought through and came up with a solution to-
ward.

So, Senator, thank you, again, for your time and being here
today. I look forward to hearing your testimony.

And yield back the balance of my time, Mr. Chairman.

Mr. ScotT. Thank you.

Does the gentleman from Georgia have a comment?

The gentleman from Ohio is the chief sponsor of one of the bills,
and we would call on him to describe his legislation at this time.

Mr. CHABOT. Thank you very much, Mr. Chairman. And I would
like to thank you for holding this important hearing today and our
witnesses for taking the time to testify.
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And I want to thank you, Senator, for your leadership in this
area of restitution.

Last year, at this time, the full Judiciary Committee was consid-
ering the Second Chance Act, which, among other things, reauthor-
ized $360 million for re-entry programs for offenders. As the Com-
mittee considered the bill, I pointed out that it was missing a crit-
ical section, one that would have made the bill fairer and more
just, and that is making the payment of restitution to the victims
of criminal offenses mandatory.

In 2004, this Committee, the House, the Senate and the Presi-
dent recognized the need to bring greater fairness to our criminal
justice system, particularly for crime victims. Through the Justice
for All Act and the enactment of the Crime Victims’ Bill of Rights,
we gave victims a stronger voice in our criminal justice process. In-
cluded among these rights is the right to full and timely restitution
as provided by law.

Yet victims continue to bear the brunt of crime in this country.
According to the Department of Justice, crime costs victims and
their families more than $105 billion, as was mentioned, in lost
earnings, public victim assistance, and medical expenses. Moreover,
despite a victim’s right to, quote, “full and timely restitution,” un-
quote, it remains one of the most under-enforced victims’ rights
within our just system. In fact, 87 percent, as has been mentioned,
of criminal debt, including restitution and fines, goes uncollected
each year. And the amount of outstanding criminal debt is only ex-
pected to increase, ballooning from $269 million to almost $13 bil-
lion. In fact, in my own State of Ohio, as was mentioned, more
than $1.25 billion in criminal debt remained uncollected at the end
of fiscal year 2007.

The Criminal Restitution Improvement Act of 2007, which I in-
troduced last year, would fulfill the promise that we made to vic-
tims in 2004 and let them know that they have not been forgotten.
H.R. 845 would make the payment of restitution mandatory in all
Federal offenses for which monetary losses are identifiable.

In making restitution mandatory, this bill takes into account a
defendant’s economic circumstances and those that depend on the
defendant when restitution decisions are made. Moreover, the bill
allows the Attorney General to collect unreported or newly discov-
ered assets above the payment schedule, which currently cannot be
applied.

H.R. 845 is supported by the leading crime victims’ organiza-
tions, including Parents of Murdered Children, the National Orga-
nization for Victims Assistance, and the National Center for Vic-
tims of Crime, just to name a few.

I would ask unanimous consent, Mr. Chairman, to enter addi-
tional letters of support for H.R. 845 by various crimes victims’
rights organizations into the record.

Mr. Scort. Without objection, so ordered.

Mr. CHABOT. Thank you, Mr. Chairman.

[The letters follow:]



March 28, 2007

The Honorable Steve Chabot
United States House of Representatives
Washington, DC 20515-3501

Dear Congressman Chabot:

The National Center for Victims of Crime, Justice Solutions, Inc., Mothers Against Drunk
Driving, the National Alliance to End Sexual Violence, the National Association of VOCA
Assistance Administrators, the National Coalition Against Domestic Violence, the National
Crime Victim Law Institute, the National Network to End Domestic Violence, and the Rape
Abuse & Incest National Network wish to express our support for H.R. 845, the Criminal
Restitution Improvement Act of 2007. This legislation would significantly strengthen the
collection of crime victim restitution at the federal level, bringing important resources to victims
of crime.

Last year saw the 10" anniversary of the federal Mandatory Victims Restitution Act of 1996. In
passing that Act, Congress intended to “ensure that the loss to crime victims is recognized, and
that they receive the restitution that they are due” as well as “to ensure that the offender realizes
the damage caused by the offense and pays the debt owed to the victim as well as to society.” [S.
Rpt. No.104-179, at 24 (1995)].

Unfortunately, the promise of that legislation has yet to be realized. A series of GAO reports
from 2001 through 2005 have pointed to significant problems in the collection of victim
restitution. Today, an estimated $46 billion in federal criminal debt remains uncollected; most of
this amount is restitution owed to crime victims. This situation must be improved. Unpaid
restitution directly affects the ability of crime victims to rebuild their lives.

Passage of the Criminal Restitution Improvement Act is a critical step in making the right to
restitution a reality for many federal crime victims. We applaud your work on this important
issue and urge your colleagues to support the Criminal Restitution Improvement Act of 2007.

Sincerely,

JUSTICE SOLUTIONS, INC.

MOTHERS AGAINST DRUNK DRIVING

NATIONAL ALLIANCE TO END SEXUAL VIOLENCE

NATIONAL ASSOCIATION OF VOCA ASSISTANCE ADMINISTRATORS
NATIONAL CENTER FOR VICTIMS OF CRIME

NATIONAL COALITION AGAINST DOMESTIC VIOLENCE

NATIONAL CRIME VICTIM LAW INSTITUTE

NATIONAL NETWORK TO END DOMESTIC VIOLENCE

RAPE, ABUSE, & INCEST NATIONAL NETWOQRK



One of “America’s |00 Best Charities”
—Worth magazine

March 27, 2007

The Honorable Steve Chabot
United States House of Representatives
Washington, DC 20515-3501

Dear Congressman Chabot:

| am writing on behalf of the Rape, Abuse & Incest National Network, the nation’s largest
anti-sexual assault organization, to express support for the Criminaf Restitution
Improvement Act of 2007 (H.R. 845), which you introduced in the 110® Congress.

Victims of sexual violence experience not just physical and emotional injuries, but often
suffer financially as well, This legislation would improve restitution collection efforts and
help make sexual assault victims whole. The Act, which makes restitution mandatory for
federal crimes resulting in pecuniary loss to identifiable victims, would bring greater
fairness to the restitution system in the United States.

In closing, we support the enactment of this important legislation, which would benefit
many victims of federal crimes of sexual violence. Ve commend you for your dedication
to crime victims and applaud your hard work on this legislation.

Sincerely,

cott Bérkowitz
President and Founder

2000 L Street, N.VY., Suite 406

Washington, DC 20036

National Sexual Assault Hotline: 800.656,HOPE
P: 202.544.1034 » F: 202.544.3556
www.rainn.org



National Organization of

Parents Of Murdered Children, Inc‘.

For the families and friends of those who have died by violence.

100 East Eighth Street, Suite B-41 « Cincinnati, OH 45202 « Toll Free: (888) 818-POMC
Fax (513) 345-4489 » Website: www.pomc.org ¢« Email: patlpomc@aol com

March 27, 2007

Representative John Conyers Representative Lamar S. Smith
Chairman Ranking Member

House Judiciary Committee House Judiciary Committee

2426 Rayburn Building 2184 Rayburn House Office Building
Washington, DC 20515 ‘Washington, D. C. 20515

Dear Representative Conyers and Smith;

On behalf of the National Organization of Parents Of Murdered Children, Inc (POMC) I
would Iike to urge your support for H. R. 845, the Criminal Restitution Improvement Act of
2007. POMC was founded in 1978 by Charlotte and Bob Hullinger in Cincinnati, Ohio, after
the murder of their daughter. What was once a small group is now a national organization
with over 100 chapters and 350 contact people throughout the United States and abroad.
Over 100,000 requests for POMC’s services and assistance received each year.

H. R. 845.will provide some very important provisions to helping crime victims receive their
court-ordered restitution such as;

Makes payment schedules discretionary. Courts have interpreted current law to
require a payment schedule for all restitution orders. Payment schedules often do not
commence until after the defendant’s incarceration ends and order only nominal
monthly payments, even if the defendant has the financial means to pay more.

Requires that restitution be paid over the shortest time possible.

Authorizes the court to direct the defendant to repatriate oversees assets or surrender
interest in an asset to comply with a restitution order.

Authorizes the Attorney General to collect unreported or newly discovered assets
above the payment schedule. The Financial Litigation Units of the U.S. Attorney’s
Offices expend a tremendous amount of time and resources investigating the assets of
criminal defendants. However, even when new or hidden assets are discovered,
current law has been interpreted to prevent the FLUs from applying these assets if it
would exceed the payment schedules.

Dedicated to the Aftermath and Prevention of Murder



Makes restitution mandatory for ALL federal offenses. The Justice for All Act of
2004 expressed a host of rights for crime victims, including “the right to full and
timely restitution as provided by law.” H.R. 845 makes this promise a reality

Restitution is a fundamental need of crime victims. Its importance for victims with respect to
financial as well as psychological recovery from the aftermath of crime cannot be
overestimated. Being a victim of a crime, especially a violent crime, leaves a devastating
impact on its victims. You cannot put a price tag on human life and there is no financial
remuneration that can ever replace what victims have lost. However, restitution holds the
offender accountable and, when paid, helps offset the economic loss experienced by the
victim, who is often left with medical bills, funeral costs and other expenses. In some cases,
a murder takes the life of the primary bread winner, leaving no way to even pay the rent.

Please support H. R. 845 in an effort to further assist crime victims collect the restitution they
are legally entitled to receive.

Sincerely,
D ey

National President
National Organization of Parents Of Murdered Children, Inc.

C.c. House Judiciary Committee
Hon. Berman
Hon. Boucher
Hon. Cannon
Hon. Coble '
Hon. Cohen

Hon. Davis

Hon. Delahunt
Hon. Ellison
Hon. Feeney
Hon. Forbes

Hon. Franks

Hon. Gallegly
Hon. Gohmert
Hon. Goodlatte
Hon. Guiterrez
Hon. Issa

Hon. Jackson-Lee
Hon. Johnson
Hon. Jordan

Hon. Keller

Hon. King
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Hon. Lofgren

Hon. Lungren

Hon. Meehan

Hon. Nadler

Hon. Pence

Hon. Sanchez

Hon. Schiff

Hon. Scott

Hon. Sensenbrenner
Hon. Sherman

Hon. Wasserman Shultz
Hon. Waters

Hon. Watt

Hon. Weiner

Hon. Wexler
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Mr. CHABOT. Senator Dorgan has also introduced similar legisla-
tion, which he will describe in a few moments if we quit talking
up here very soon. But I think it is safe to assume that we both
believe that it is not too much to ask of our criminal system that
it ensure that offenders repay their debts. Moreover, I believe the
compliance with restitution orders is a strong measure of a pris-
oner’s willingness to successfully re-enter our communities.

If we are willing to spend more than $360 million a year on of-
fenders, doesn’t fairness and justice dictate that victims should be
able to receive what they lost, at a minimum? Why should these
innocent individuals continue to bear the brunt of someone else’s
actions—criminal actions, I might add?

Again, I thank the Chairman for holding this hearing and our
witnesses, particularly Senator Dorgan and Judge Cassell, for tak-
ing time out of their busy schedules to be with us here today. And
I yield back the balance of my time.

Mr. Scort. Thank you. Thank you very much.

Our first witness is the Senator from North Dakota, the Honor-
able Byron Dorgan, sponsor of S. 973. He has a long and distin-
guished career as a Member of Congress, serving 6 years in the
House and currently in his third term as Senator representing
North Dakota. He earned a Bachelor of Science degree from Uni-
versity of North Carolina and Master’s of Business Administration
from the University of Denver.

Senator, your written statement will be made part of the record
in its entirety, and we ask you to make whatever statement you
would like to make now, hopefully staying within 5 minutes, but
we will see. The lighting device is at the table.

TESTIMONY OF THE HONORABLE BYRON DORGAN, A UNITED
STATES SENATOR FROM THE STATE OF NORTH DAKOTA

Senator DORGAN. Mr. Chairman, thank you very much.

It is actually North Dakota, not North Carolina, but it is north
in any event.

And I am really pleased to be back and pleased, Chairman Scott,
that you have called these hearings.

And I want to say first that Senator Grassley, the lead cosponsor
on the bill that we introduced in the Senate, has asked to add a
letter as part of this testimony. I ask consent that that be done.

[The letter follows:]
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April 2, 2008
Thie Honorable Robert C. “Bobby™ Seoft The Honorable Louie Gohrert
Chairman Ranking Member
Subcommittee-on Crithe;, Terrorist and Subcommittee on Crizhe, Terrorism, and
Homeland Security Homeland Sccurity
Commmitiee on the Judiciary Committee on the.Judiciary
U. 8. House of Representatives . 8, House of Representatives
Washinigton, DC-20515 Washington, DC 2055

Deéar Chairman Scott and Ranking Member Gohmert:

I write today in support of $.973, the Restitution for Crime for Victims of Crime Act
which unanimouvsly passed the Senate as part of thie FY2008 Commietce; Justice, Science,
and Related Agencies Appropriations Acton October 16,2007, ‘As the House Commities on
the Judiciary, Subcommittee on Ciitne, Terrerismiand Homeland Security hears testimony
‘regarding legislative proposals to amend Fedéral restitution laws in the 110" Congress, 1 am
compelied to share my-views and strong support for this vital legislation.

Victims of féderal crimes are generally entitled to “full 'and timely restitution” for losses from a
convicted offender under Federal law. Despite this requirément, the amount of restitition that remains
uncollected continues o spiral upward and currently stands at well over $45 billion. This'gap in the
collection of eriminel restitntion'is unaceeptable and 4s a senior member of the Senate Committee on
the Judiciary and the Subcommittee on Crime and Drugs, 1 joined my ¢olleague Senator Dorgan in
cosponsoring 8.973. This bi-parfisan legislation would provide necessary tools to the.Department of
TJustice 1o enisure that vietims 0f ctime are provided the regtinition that they are rightfilly owed.

Crime victims.are often traumatized long after the initial critne. Restitiition laws were
developed as @ way of making a victim whole once an offender has beer punisbed: However, ever
¢rafty criminals have taken advantage of the criminal justice system and have fearned that they can
continueto Hve the high life based upon thieir fll gotteri gating Tong after the ctitinal wrodgdoing is
discovered. These unscrupulous mdividusls often travel the world, purchase million dollar homes.in
States that provide an nnlimited “homestead excmption”, of even pass illegally obtained fundsto
friends or family members—sometimes through shell companies but often tindes‘in plain sight. This
abuse of bur. ¢riminal justice system needs (o stop.

8.973 updates our restitution laws and removes many existing impediments to increased
collections, It will also provide fiew tools to help the Department of Justice prevent criminal
defendants from spending down or hiding-assets by mirroring restitution laws with our current federal
forfeiture laws. “The bill uses forfeiture laws as-an example becaise it isa catrent; existing mechanism
that is: familiar o the courts, judges; prosecutors, and criminal defonse Tawyers. Crinie victims should
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have arestitution system that is at least as effective-asthe systéms used to-combat drug crime and
mioney laundering.

Tunderstand that somie have raised objections 1o S.973 on the grounds that.it is t6o réstrictive
and punitive to criminal defendants when our legal system holds eximinal defendants innocent ugitil
proven guilty. :However, this legislation is-désigned with this concern in mind by allowing a criminal
defendant to'challenge acourt’s pre-judgment asset preservation order. - This includes the ability of a
criminal defendant to challenge 2 post-indictmend restraining order if there is'no probable cause for
that order. Further, thete dre provisions included in the bill:that allow the judge o grarit adequate
resources for attorney’s feesand living expenses, Inshort, the bill trusts the trial judge to-grant the
release of any adsets necessary: for attorney’s Tees. 'We trust judges to grant reasonable attorney’s fees
incivil cases; there is no indication. that they will act otherwise inia criminal trial,

Our legislation is supported by a number of organizations, including: The National Ceriter for
Victims-of Crime, Mothers Against Drunk Briving, the National Organization for Victims Assistance:
(NOVA), the National Alliance to End Sexual Vislence, Patents of Murdered- Childeen, Ine.; Justice
Sclutions, the Natienal Network to End Dorestie: Vielence, the National Coalition Against Domestic
Violence, the National Association of VOCA Assistance Administrators (NAVAA) and the Nationa]
Criite Victin Law Tastitute. Furthier, it has the full support and backing by the Department of Justice
and it also passed the United States Senate by unanimous consent; hardly a smail fcat,

{encourage the Subcommitiee to review $,973 wher looking for legisiative solutions to the
everincreasitg gap betwacn restiution awards and sctual collections. Crintinals should not be able 1o
Use U criminal. justice system to their advantage and avoid paying restifution. This legislation is-a
step in the right dircction far ensuring that ifinecent victims of crime are given what they deserve.

~ ,ﬁi@&%& :
Charles E. Grassley },

Unitad: States Serator

Sincerely,

Ce:. The Honorable John Conyers; Jr.
Chiirrian
House Comumittee on the Judiciary

The Hororable Lamar S. Smith
Ranking Meémber
House Committee. on the Judiciary
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Senator DORGAN. The National Center for Victims of Crime, I
would like to ask consent that their statement in support of the bill
also be a part of the hearing record.

[The information referred to follows:]
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STATEMENT OF MARY LOU LEARY
Executive Director
National Center for Victims of Crime

Submitted to the House Subcommittee on
Crime, Terrorism, and Homeland Security
Committee on the Judiciary
April 3, 2008
Regarding Legislative Proposals to Improve
the Collection of Crime Victim Restitution

The National Center for Victims of Crime submits this statement for the consideration of
Chairman Scott, Ranking Member Gohmert, and members of the Subcommittee on
Crime, Terrorism, and Homeland Security. We urge this Subcommittee to approve
legislation mirroring the provisions of S. 973, the Restitution for Victims of Crime Act of
2007. We urge full consideration of the Criminal Restitution Improvement Act, H.R.
845, and the Restitution for Victims of Crime Act of 2007, HR. 4110.

As a national resource and advocacy organization for victims of crime, the National
Center has long advocated for meaningful and enforceable rights for crime victims. The
right to restitution is among the most tangible of all rights accorded crime victims,
because through it the offender can redress some of the damage done by the crime.

Twelve years ago this month, Congress passed the federal Mandatory Victims Restitution
Act of 1996 Tn passing that Act, Congress intended to “ensure that the loss to crime
victims is recognized, and that they receive the restitution that they are due” as well as
“to ensure that the offender realizes the damage caused by the offense and pays the debt
owed to the victim as well as to society.”” Unfortunately, it is clear that this promise has
gone unfulfilled.

Recent estimates of uncollected federal criminal debt—most of it restitution owed to
victims of crime—recently topped $50 billion. Never has our failure to respond to crime
victims appeared in such stark terms. This systemic failure to enforce crime victims’
right to restitution must be addressed.

1 know from my experience as a victim advocate and a former federal and state
prosecutor that collecting restitution is of great importance to victims of crime. Some of
the most heartbreaking restitution cases, particularly prevalent at the federal level,
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involve elderly victims who have lost their life savings to fraud. The crime robs them not
only of their money, but also of their sense of security and even their ability to remain
independent and live in their own homes. The ensuing depression and stress may lead to
a steep decline in their physical health. For these victims, restitution may preserve their
future.

Even for victims who have not lost their life savings, restitution for the harm they
sustained is important as they rebuild their lives. Repayment of their financial losses,
including property losses, can be crucial in helping to repair the damages from the
offense. It is also important as a tangible demonstration that the state, and the offender,
recognize that the harm was suffered by the victim and that amends will be made.

Restitution is important for offenders as well. Courts have recognized that restitution is
significant and rehabilitative because it “forces the defendant to confront, in concrete
terms, the harm his or her actions have caused.” In fact, a study that examined the
connection between restitution and recidivism found that individuals who paid a higher
percentage of their ordered restitution were less likely to commit a new crime.”
Significantly, the payment of criminal fines did not have this effect, indicating that it is
the act of reparation to the victim that is important’

Enforcing orders of restitution is also important to our criminal justice system. When a
criminal court has issued an order, and that order remains unenforced, respect for our
justice system suffers. Victims lose faith, criminal justice system employees become
cynical, and offenders learn that they will not be held accountable when they conduct
themselves as if they are “above the law.”

The National Center has spent many years examining the issue of restitution, working
with advocates and policymakers to promote best practices in implementing this key
victims® right.* We have watched with interest the repeated reports and recommendations
made by the Government Accountability Office (GAO), and Congress’ response to this
issue.

e 1In 2001, the GAO released a report quantifying the failure to collect growing
amounts of criminal debt. “Criminal Debt: Oversight and Actions Needed to
Address Deficiencies in the Collection Processes” included 14 recommendations
to the Department of Justice to improve criminal debt collection.”

e In 2004, the GAO issued a report calling the Department to task for failing to
fully implement its recommendations. “Criminal Debt: Actions Still Needed to
Address Deficiencies in Justice's Collection Processes” did not include new
recomrgnendations but reaffirmed outstanding recommendations from its earlier
report.

e In November of 2004, Congress noted the alarming continued growth of
uncollected federal criminal debt, and called on the Attorney General to “establish
a task force within 90 days of enactment of this Act that includes other Federal
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agencies, including, but not limited to, the Department of the Treasury, the Office
of Management and Budget, and the Administrative Oftice of the U.S. Courts, to
participate in the task force. Led by the Department of Justice, the task force will
be responsible for developing a strategic plan for improving criminal debt
collection. The strategic plan shall include specific approaches for better
managing, accounting for, reporting, and collecting criminal debt.” Congress
called on the Department of Justice to report back on its progress.”

e TIn August of 2005, the Department of Justice transmitted a report by the Task
Force on Improving the Collection of Criminal Debt, which noted its progress on
improving debt collection and developing legislative proposals to make further
improvements."”

¢ In May of 2006, the Department transmitted proposed legislation to Congress. "

e In June of 2006, Senator Byron Dorgan (D-ND), together with Senators Susan
Collins (R-ME), Michael DeWine (R-OH), Richard Durbin (D-IL), and Charles
Grassley (R-1A), introduced S. 3565, the “Restitution for Victims of Crime Act of
2006.” This legislation tracked the Department’s proposal. In that same month,
Congressman Steve Chabot (R-OH) introduced HR. 5673, the “Criminal
Restitution Improvement Act of 2006.” Co-sponsoring the bill were Congressmen
Phil Gingrey (R-GA), Louis Gohmert (R-TX), Daniel Lungren (R-CA), and Ted
Poe (R-TX).

» Legislation was reintroduced in both houses in 2007 and was passed by the Senate
in October of 2007.

¢ In November of 2007, the “Restitution for Victims of Crime Act of 2007,” HR.
4110, was introduced by Congresswoman Carol Shea-Porter (D-NH).

Now it is incumbent on this Committee to give real consideration to this legislation and
the issue of improving the collection of victim restitution.

This bill would make a number of procedural changes to improve the collection of
restitution. Among the most significant is a provision to allow federal prosecutors to
seek the preservation of a defendant’s assets prior to conviction to ensure their
availability for restitution. Such a procedure is essential to prevent the wasting or hiding
of assets between the time of indictment and the time of conviction.

The most recent study of the issue of victim restitution by the GAO examined several
high-dollar white collar financial fraud cases and found that only about seven percent of
the restitution ordered in those cases was collected—up to eight years atter the oftender’s
sentencing.” They noted that many fraud defendants have significant financial resources
at the start of the criminal case, but by the time of sentencing have dissipated, transferred,
or hidden much of their wealth."> We must give prosecutors the tools to preserve assets
for restitution in appropriate cases.

(9%}
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Several states already allow this under their codes, and most of these provisions have
been in existence for more than ten years. In Pennsylvania, prosecutors can seek a
temporary restraining order in cases in which there is a substantial probability that the
state will prevail, that restitution of more than $10,000 will be ordered, and that failure to
enter the order will result in the assets being unavailable for payment of the anticipated
restitution.” Minnesota and Utah have similar laws."

In California, prosecutors may seek an order to prevent offenders from dissipating or
secreting specified assets or property at the time of the filing of a complaint or indictment
when a case involves a pattern of fraud and the taking of more than $100,000."

Each of these provisions leaves the entry of an injunction preserving assets within the
discretion of the court, allowing the court to weigh the need for such an order against the
potential harm to the defendant. California’s law specifically provides for the court to
consider a defendant’s request for release of funds in order to pay reasonable legal fees or
necessary and appropriate living expenses, or for posting bail.'” Importantly, it also
requires the court to consider “the significant public interest involved in compensating
the victims of white collar crime and paying court-imposed restitution and fines.”"®
Clearly, these states consider the weighing of such competing interests within the
capabilities of the courts.

Federal prosecutors should have a similar ability to seek to preserve a defendant’s assets
for purposes of paying victim restitution.

The National Center for Victims of Crime commends Senator Dorgan, Congressman
Chabot, and Congresswoman Shea-Porter for their dedication to this issue, and urges this
Committee to pass meaningful legislation to improve the collection of restitution. The
result would be a more complete recovery for crime victims, a restorative sentence for
offenders, and a system that can truly be said to provide justice for all.
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Senator DORGAN. And then I would like to commend Congress-
man Chabot and Congresswoman Carol Shea-Porter, who have
worked on this issue. So, especially thanks to them.

You know, this is really interesting, because I was thinking
about it a while ago, if you owe money these days, you would prob-
ably want to owe it to the U.S. Justice Department. If you're going
to owe money to anybody, owe it in the form of something that is
a court-ordered restitution to be collected by the Justice Depart-
ment, because they are only collecting 4 cents on the dollar.

There is $50 billion owed. Now, why is that the case? Because,
in most cases, it is the back room at the U.S. Attorney’s Office that
is asked to collect these things, and they are working up in the
front room on prosecutions and so on, and precious little attention
is paid to restitutions and fines.

But it is also the case that they are hampered, because the fact
is those that have been ordered to provide restitution for victims
in many cases have been given ample opportunity to dissipate
those assets.

So I just think it is Byzantine that we have any real debate over
whether something should be done. My hope is that whatever ques-
tions arise would be over what should be done, rather than wheth-
er. If, with $50 billion owed to victims, we don’t do something, then
we don’t recognize a problem when it is right in front of us.

So let me mention a couple of things about where we are.

At my request, the GAO reviewed five major white-collar finan-
cial fraud cases with outstanding, unpaid restitution. They took a
look at the details of five of them. Here is what they found. I have
a couple of charts to show you what these folks have been doing.

White-collar crime perpetrators who have been judged guilty and
ordered restitution: expensive trips overseas, jewelry, fancy cars,
million-dollar homes, spending thousands of dollars a month on en-
tertainment. These are people who have been ordered by the court
to pay restitution, who haven’t done so, and yet have found ways
to spend this money on overseas trips and fancy homes and so on.

All of us ought to be outraged by that, because who are the vic-
tims? They are the victims who were victimized previously for
which there was ordered restitution.

Now, the fact is many years can pass between the date a crime
occurs and the date that a court might order restitution, and that
gives criminal defendants ample opportunity to spend or hide their
ill-gotten gains.

I have worked for some long while with the Justice Department
to try to figure out how you can put together a system that works
and one that provides protection for those who have been ordered
restitution, because they need some protection to be able to appeal
rulings and so on, but especially one that addresses the rights of
victims. And I think we have done that.

Let me just describe—I have a number of cases; I will just de-
scribe one. A $3.2 billion restitution judgment—that is a big one—
entered against defendants. But these defendants were pretty
smart, actually. They had some time and they had some oppor-
tunity, so they transferred to their wives liquid assets, which they
had titled solely in their name previously, transferred cash and se-
curities worth more than $24 million. Another one transferred to
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his wife $14 million, real and personal property of $6.7 million.
Both created irrevocable trusts during the time they knew they
were under criminal investigation. One transferred his trust real
estate and liquid assets worth more than $20 million. The other
funded his trust with real property currently valued at more than
$5 million.

That money, of course, should have gone to victims. That is what
the court intended. But because the system doesn’t work, they got
by with dissipating assets. And we shouldn’t—none of us should
allow that to happen.

Last fall, the U.S. Senate took up and passed the piece of legisla-
tion that Senator Grassley and I offered. We made a couple of
changes, but I want you to know that the Senate has passed this
legislation. I have visited with the Chairman of the full Committee
and with you, Mr. Chairman, Chairman Scott, asking you to con-
sider moving the legislation, as well.

It is supported by the Department of Justice, with whom we have
worked, the National Center for Victims of Crime, Mothers Against
Drunk Driving, National Organization for Victims Assistance, Na-
tional Alliance to End Sexual Violence, Parents of Murdered Chil-
dren, Justice Solutions, and the list goes on. I would like to put the
complete list in the record.l

But it is pretty clear, A, we have a problem, and it is a big prob-
lem, $50 billion. One can make a case that perhaps some of these
people will never pay a cent because they are destitute. I under-
stand that. But that is not the reason that brings me to this hear-
ing room.

What brings me to this hearing room is a system which allows
some folks with a lot of money to be ordered by the court to provide
restitution and, instead, they are taking trips to Europe. They are
dissipating their assets. They are giving their money to the kids to
start a business. And the victims are told to, “Go fly a kite” and
the court doesn’t seem to be able to do much about it, because
those assets are not protected to be saved for the victims.

Now, Mr. Chairman, you said, and you are absolutely correct,
you can’t get blood from a turnip. That is true. But we ought to
be able to squeeze a little money from those people who have been
ordered to provide restitution and who are traveling to Europe for
a vacation. We ought to be able to squeeze a little money out of
those folks ordered to pay a restitution who are living in a million-
dollar house. We ought to be able to squeeze a little money out of
those folks who have been ordered to pay restitution to victims who
have decided that they want to divert their assets to their spouse
and their kids for the purposes of establishing trusts or starting a
new business.

And I believe that if we all work together and do the right thing,
provide adequate protection with the capability of a judge and the
capability of having an attorney for defendants, provide the right
protection, I believe we will come to the right conclusion. And that
is, victims ought to expect that this Government and the order of
restitution from a court will mean something to victims, especially

1The complete list referred to is contained in Senator Dorgan’s prepared statement which is
printed in this published hearing.
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when it is ordered against those that have significant assets. That
has been the case, and yet victims go wanting. This Congress
should not allow that to happen.

The question isn’t whether we do something. We should. The
question is, what do we do? Can this be improved upon? Probably.
But I certainly hope that this Committee will do what the full Sen-
ate has done. The full Senate has passed my legislation, the Dor-
gan-Grassley bill. My hope is the House will do the same.

Mr. Chairman, you are good to allow me the opportunity to come
back over to the House and spend a bit of time with you, and I
thank you very much for convening this hearing.

[The prepared statement of Mr. Dorgan follows:]

PREPARED STATEMENT OF THE HONORABLE BYRON DORGAN, A U.S. SENATOR FROM
THE STATE OF NORTH DAKOTA

Chairman Scott and Ranking Member Gohmert, I would like to thank you for
holding a hearing today to examine proposals to improve the collection of unpaid
federal court-ordered restitution, including bipartisan legislation I have authored
with Senator Grassley in the Senate called the Restitution for Victims of Crime Act,
S. 973. Representative Chabot and Representative Carol Shea-Porter have intro-
duced related measures in the U.S. House.

As all of us know, victims of crime and their families often face a significant chal-
lenge trying to rebuild their lives and recover a sense of emotional and financial se-
curity after a crime has been perpetrated against them. By law, victims of federal
crimes are entitled to “full and timely restitution” for losses from a convicted of-
fender.

Unfortunately, new data from the Department of Justice shows that the amount
of uncollected federal criminal debt is still spiraling upward—jumping from $6 bil-
lion in 1996 to more than $50 billion by the end of fiscal year 2007. That’s a more
than eight-fold increase in uncollected criminal debt owed to the victims of federal
crimes.

Government Accountability Office (GAO) investigators found that federal criminal
justice officials collected an average of only four cents on every dollar of criminal
debt that was owed to crime victims in 2000, 2001 and 2002.

These figures are disheartening, and the victims of crime in this country deserve
better. Crime victims should not have to worry if those in charge of collecting court-
ordered restitution on their behalf are making every possible effort to do so before
criminal offenders have the opportunity to fritter away their ill-gotten gains on lav-
ish lifestyles and the like. This matter is not mere speculation.

At my request, the GAO reviewed five white collar financial fraud cases with out-
standing unpaid restitution. GAO found:

e Crime perpetrators who owed restitution taking expensive trips overseas.

e Convicted criminals living in million dollar mansions in upscale neighbor-
hoods, but not making their court-ordered restitution payments.

Criminals who fraudulently obtained millions of dollars in assets were using
those assets to buy expensive clothing instead of paying restitution they owed.
Criminals spending thousands of dollars per month in entertainment, even
though court ordered restitution went unpaid.

Convicted criminals who had taken their ill-gotten gains and established busi-
nesses for their children in order to avoid the payment of court ordered res-
titution.

S. 973 will give Justice Department officials the tools they have requested to help
them do a better job collecting court-ordered federal restitution and fines. Our bill
includes provisions that will remove many existing impediments to increased collec-
tions. For example, Justice Department officials have described a circumstance
where they were prevented by a court from accessing $400,000 held in a criminal
offender’s 401(k) plan to pay a $4 million restitution debt to a victim because that
court said the defendant was complying with a $250 minimum monthly payment
plan, and that payment schedule precluded any other enforcement actions. S. 973
would remove impediments like this in the future.

This legislation also addresses a major obstacle identified by the GAO for officials
in charge of criminal debt collection; that is, many years can pass between the date



23

a crime occurs and the date a court orders restitution. This gives criminal defend-
ants ample opportunity to spend or hide their ill-gotten gains. That is why S. 973
provides for pre-conviction procedures for preserving assets for victims’ restitution.
This will help ensure that financial assets in control of a criminal defendant are
available when a court imposes a final restitution order on behalf of a victim.

As a safeguard, our bill allows a criminal defendant to challenge a court’s pre-
judgment asset preservation order. For example, a defendant may challenge a post-
indictment restraining order if he or she can show that there is no probable cause
to justify the restraint. In a similar manner, our proposal includes language that
guarantees that an accused party will have access to adequate resources for attor-
ney fees or reasonable living expenses from the time of indictment through the
criminal trial.

These pre-conviction procedures for preserving assets for victims’ restitution will
prevent criminal defendants from spending or hiding their ill-gotten gains and other
financial assets. These tools are similar to those already used successfully in some
states, by federal officials in certain asset forfeiture cases, and upheld by the courts.

Key provisions of S. 973 would do the following:

o Clarify that court-ordered federal criminal restitution is due immediately in
full upon imposition, just like in civil cases, and that any payment schedule
ordered by a court is only a minimum obligation of a convicted offender.

o Allow federal prosecutors to access financial information about a defendant in
the possession of the U.S. Probation Office—without the need for a court
order.

Clarify that final restitution orders can be enforced by criminal justice offi-
cials through the Bureau of Prisons’ Inmate Financial Responsibility Pro-
gram.

Ensure that if a court restricts the ability of criminal justice officials to en-
force a financial judgment, the court must do so expressly for good cause on
the record. Absent exceptional circumstances, the court must require a de-
posit, the posting of a bond or impose additional restraints upon the defend-
ant from transferring or dissipating assets.

o Help ensure better recovery of restitution by requiring a court to enter a pre-
conviction restraining order or injunction, require a satisfactory performance
bond, or take other action necessary to preserve property that is traceable to
a charged offense or to preserve other nonexempt assets, if the court deter-
mines that it is in the interest of justice to do so.

Permit the Attorney General to commence a civil action under the Anti-Fraud
Injunction Statute to enjoin a person who is committing federal offense that
may result in a restitution order; and permit a court to restrain the dissipa-
tion of assets in any case where it has power to enjoin the commission of a
frime, not just in banking or health care fraud as permitted under current
aw.

Allow the United States under the Federal Debt Collections Procedure Act to
use prejudgment remedies to preserve assets in criminal cases that are simi-
lar to those used in civil cases when it is needed to preserve a defendant’s
assets for restitution. Such remedies, including attachment, garnishment, and
receivership, are not currently available in criminal cases because there is no
enforceable debt prior to an offender’s conviction and judgment.

Clarify that a victim’s attorney fees may be included in restitution orders, in-
cluding cases where such fees are a foreseeable result from the commission
of the crime, are incurred to help recover lost property or expended by a vic-
tim to defend against third party lawsuits resulting from the defendant’s
crime.

e Allow courts to order immediate restitution to those that have suffered eco-
nomic losses or serious bodily injury or death as the result of environmental
felonies. Under current law, courts can impose restitution in such cases as a
condition of probation or supervised release, but this means that many vic-
tims of environmental crimes must wait for years to be compensated for their
losses, if at all.

The Restitution for Victims of Crime Act has been endorsed by a number of orga-
nizations concerned about the well-being of crime victims, including: The National
Center for Victims of Crime, Mothers Against Drunk Driving, the National Organi-
zation for Victims Assistance (NOVA), the National Alliance to End Sexual Violence,
Parents of Murdered Children, Inc., Justice Solutions, the National Network to End
Domestic Violence, the National Association of VOCA Assistance Administrators
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(NAVAA) and the National Crime Victim Law Institute. United States Attorney
Drew Wrigley in Fargo, North Dakota has said this legislation “represents impor-
tant progress toward ensuring that victims of crime are one step closer to being
made whole.”

Last fall, the Senate passed by unanimous consent a Dorgan-Grassley amendment
on the Senate floor. This amendment contained all of S. 973 except the bill’s envi-
ronmental crimes title. I hope that members of the House Judiciary Crime Sub-
committee and the members of the Full Committee will also agree that the current
state of our federal criminal debt collection effort is not acceptable, and that this
legislation is a serious effort to improve it.

April 13 marks the beginning of National Crime Victims’ Rights Week, an annual
commemoration that has been observed since the early 1980s to honor crime victims
and call attention to their plight. One way to show our support would be to pass
legislation to ensure that victims of crime and their families are given the com-
pensation they are rightly owed.

Mr. Chairman and Ranking Member Gohmert and other members of sub-
committee, I look forward to working with you to address any questions about our
legislation and to send a clear message to white collar and other criminals: if you
commit a crime you will be held accountable and will not be allowed to benefit in
any way from your criminal activity and ill-gotten gains.

Mr. ScotT. Thank you very much.

Are there any questions of the Senator?

If not, thank you very much, Senator.

Mr. GOHMERT. Would he like any questions?

Senator DORGAN. Just positive questions, if you have. [Laughter.]

But I did, Mr. Chabot, reference your work and the work of your
colleague. I appreciate the work that has been done in the House,
and I hope perhaps you will be able to move this legislation.

And, again, Mr. Chairman, I know you have other witnesses, so
let me thank you for allowing me to come over.

Mr. ScotrT. Thank you very much.

The gentleman from Georgia?

Mr. JOHNSON. I move to strike the last word.

Mr. ScoTT. Is this a question for the witness? The process would
be he testifies, we ask questions.

Mr. JOHNSON. Not really a question. I would just like to make
an observation.

Mr. ScoTT. The gentleman is recognized to ask questions or to
make a comment or whatever.

Mr. JOHNSON. Yes, with all due respect, Senator, I would say
that the norm for defendants having been convicted and sentenced
to pay restitution and, often, to serve mandatory lengthy prison
sentences, that the number of those who have any assets are min-
iscule. It is mostly poor people, people without assets, who actually
fall into the criminal justice system and wind up having committed
crimes and convicted of crimes that require them to pay restitution.

And so, it just seems that the legislation, though the purpose is
worthy, is like a mallet being used to subdue a mosquito and may
be a little harsh to the average—to the overwhelming number of
defendants who it would apply to.

And basically I am talking about the pre-charge ability of pros-
ecutors to assess or to impose a freeze on whatever assets there
might be, a car or a bank account with a couple ofhundred or a
couple of thousand dollars, that kind of thing. So it gives prosecu-
tors a lot of discretion prior to the individual even being charged.
And then it ties the hands of the judges, further limiting their dis-
cretion to be able to assess a reasonable amount for restitution
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payments or even to allow a defendant to come out from under the
pre-conviction freeze.

And so I just wanted to make those observations.

I think there are a number of reasons why the Justice Depart-
ment would be behind on collecting restitution, as well, such as
they are overworked and overburdened pursuing more important
matters. Perhaps we can staff them up a little bit more adequately
so that they can do a better job of collecting restitution.

And maybe it is because the defendants who have been assessed
the restitution don’t have the money. Maybe that is the reason why
there is so much money owed under restitution.

So, with all due respect, those are my observations.

Senator DORGAN. Mr. Chairman, if I might?

Your point is well-taken. In many ways, you are winning a de-
bate we are not having, because my point isn’t coming here to sug-
gest that someone who commits a crime, is sentenced to a lengthy
period in a facility for incarceration and comes out with nothing,
my point isn’t that Justice or anybody else is going to be able to
get that from them. The Chairman said you can’t get blood from
a turnip; I agree with that.

But I would say this. Look at the newspaper in the morning and
evaluate what scandals surround us these days, with unbelievable
speculation, white-collar crime that is unbelievable. And then ask
yourself this: When we send those folks to prison, as we should if
they have violated the law, should we also allow them to send their
money to an account someplace to be able to them when they come
out of prison, or should some of that ill-gotten gain be retrieved by
the Federal Government and go to the victims? That is the point.

Your point is an adequate point. You can debate—I don’t have
time and you don’t have time—to debate the provisions of this bill
to make certain the concern that you have is not a concern.

But I would say this. I don’t think there is anybody on this Com-
mittee or in Congress who wishes to stand up and say, with respect
to high-flying white-collar crime—and just take a look at the five
that I asked GAO to look at—we believe it is important that vic-
tims should go wanting, even when the court has ordered restitu-
tion, while those folks are living in million-dollar homes or taking
European vacations. I don’t think anyone believes that is appro-
priate. All of us believe we ought to fix it.

So I accept your point and hope that we can solve the problem
that does exist.

Mr. Chairman, thank you very much.

Mr. ScotT. Thank you.

Gentleman’s

Mr. JOHNSON. Mr. Chairman?

Mr. ScoTT. Does the gentleman yield back?

Mr. JoHNSON. Well, if T could, before I yield back, I would like
to make the observation that transfers of property by those who
would defraud someone who is entitled to it under a restitution
order by a court is certainly avoidable. In other words, I think cur-
rent law would allow for a court to void a transfer made to defraud
a creditor, if you will, a victim.
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Senator DORGAN. That, too, is a fair point, but once it is trans-
ferred and the asset is gone, there is nothing for a victim or a court
to retrieve.

Mr. JOHNSON. Thank you. I will yield back.

Mr. Scort. Thank you.

Mr. GOHMERT. Mr. Chairman, that stirred up a question I would
like to ask the Senator, if you don’t mind.

Mr. ScotT. He has to leave, so——

Mr. GOHMERT. I will be very quick.

My friend Mr. Johnson mentioned we don’t need a mallet to kill
a mosquito. And I haven’t read the whole bill, but there is nothing
mandatory, in every case, that must be done to collect. Isn’t there
discretion in your bill, Senator?

Senator DORGAN. There is. And the issue here is the restraint of
assets. And Congressman Johnson raises, I think, a very important
point, which is why we have tried to deal with that in a very im-
portant way in this bill.

It is not the case that somebody can come in and restrain the as-
sets pre-conviction without any appeal. But it is also the case that,
if you don’t have some tools in circumstances where you believe it
is going to be completely dissipated and the victims will end up
with nothing, you at least ought to give the court the opportunity
to have those tools.

Mr. GOHMERT. So you are not advocating using a mallet to kill
a mosquito. You are just saying, if a bear is coming, let’s don’t
hand him insect repellant.

Senator DORGAN. It is not a long distance from the Senate to the
House, but I didn’t walk all the way over here because I was con-
cerned about mosquitoes. I am very concerned about people who
are taking European vacations who owe victims. I am concerned
that the victims get what they are due.

Mr. GOHMERT. Thank you.

Mr. CHABOT. Mr. Chairman? The Senator is free to go, if he
would like. I just wanted to make one comment in response to——

Mr. Scotrt. Well, let’s let him leave before we get some other
questions. [Laughter.]

Thank you, Senator.

Senator DORGAN. We have a vote at 2:45, so I have a great ex-
cuse. Thank you very much.

Mr. ScorT. Thanks so much.

The gentleman from Ohio?

Mr. CHABOT. Just very briefly, in response to my friend from——

Mr. ScoTT. The next witnesses will come up.

Go ahead.

Mr. CHABOT. The bill—and ours are somewhat different. But our
bill, H.R. 845, it does take into account the defendant’s economic
circumstances, so if they can’t—if they have nothing, you are not
going to, obviously, squeeze blood from a turnip, as the Chairman
said. So it takes into account the defendant’s economic cir-
cumstances, whether he or she has assets or not, in making the
restitution mandatory.

And it also takes into account the dependents of the defendant
also, so what circumstances would that put the defendant’s family
in, as well. So those are all taken into consideration.
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But in a case where somebody has assets and could contribute
to the victim, they ought to. And that is what our bill does.

Mr. ScoTT. And those where the judge has discretion, is there
discretion on the freezing of assets pre-trial?

Mr. CHABOT. Thank you for the question. It is the judge’s deter-
mination on that. So it is an issue, and.

Mr. ScotrT. Okay. Well, let’s see what the panelists have to say.

Our first witness on the second panel is going to be Jonathan
Turley of George Washington University Law School. He teaches
courses in constitutional law, constitutional criminal law, environ-
mental law litigation, and torts. He is a frequent witness before the
House and Senate on constitutional and statutory issues, as well
as tort reform legislation. He earned his BA from the University
of Chicago and JD from Northwestern University.

Our next witness will be Andrew Weissmann of the law firm of
Jenner & Block. He was the director of the Enron Task Force, the
Chief of the Criminal Division of the United States Attorney’s Of-
fice for the Eastern District of New York, and Special Counsel to
the Director of the Federal Bureau of Investigation. He earned his
bachelor’s degree from Princeton and law degree from Columbia.

Our next witness will be David Smith of the firm English &
Smith. Prior to entering private practice, he was a prosecutor in
the Criminal Division of the U.S. Department of Justice and at the
U.S. Attorney’s Office in Alexandria, Virginia. He earned a bach-
elor’s degree from University of Pennsylvania and a law degree
from Yale.

Our final witness will be judge Paul Cassell, professor of law at
the University of Utah College of Law. He has been an Assistant
U.S. Attorney for the Eastern District of Virginia, professor of law
for the University of Utah, and U.S. District Court Judge for the
District of Utah, and has returned to full-time at the College of
Law, where he teaches criminal procedure, crime victims’ rights,
criminal law and related classes. He has a bachelor’s and law de-
gree from Stanford.

Again, our witnesses’ statements will all be entered in the record
in their entirety. And I would ask each of our witnesses to summa-
rize your testimony in 5 minutes or less. And the lighted device
will turn from green to yellow when you have 1 minute left in your
time, and will turn to red when your 5 minutes have expired.

Professor Turley?

TESTIMONY OF JONATHAN TURLEY, J.B. AND MAURICE C.
SHAPIRO PROFESSOR OF PUBLIC INTEREST LAW, GEORGE
WASHINGTON LAW SCHOOL, WASHINGTON, DC

Mr. TURLEY. Thank you, Chairman Scott, Ranking Member
Gohmert, Members of the Subcommittee. It is an honor to appear
again before you to talk about a subject that we can all agree is
very important.

Restitution is very important to a criminal system, and it plays
a role not just in deterrence, it even plays a role in rehabilitation.
I think we can all agree on that. We can also agree that the cur-
rent rate of recovery of restitution dollars is insufficient.

However, on these three bills, you see a great number of intersti-
tial changes in the restitution laws. And on the initial read, I think
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there is obviously much that has to be done. Many of these provi-
sions are vague, and that vagueness will cause grave problems if
these were to become law.

But I am going to talk today about the most troubling aspects
of the bill. And even though I count friends among the sponsors
and the supporters of this bill, I must come and say that I believe
it would be a mistake to enact this legislation.

I have grave reservations about the necessity and the equity and
the constitutionality of these provisions. Restitution has tradition-
ally been a matter for courts to exercise discretion. And they have
done it fairly well, and I think we would agree, however, that they
have not done it enough. The question is, what is the solution?

The solution is not, in my view, to require restitution in all Fed-
eral cases. As we have already heard, Federal defendants are large-
ly indigent. It is about an 85 percent rate. From what I could see
with this legislation, it would succeed only in pushing the remain-
ing 15 percent into indigent status. It would not, in my view, in-
crease significantly restitution to victims, which I is believe what
we all want.

It is true there is $46 billion that appears to be uncollected. But
I believe it is also clear that much of the reason for that is that
it can’t be collected, that we are issuing restitutional orders against
people who are indigent. And we are also doing a very bad job in
collecting from those who are the not.

One of my greatest concerns about this legislation is the reduc-
tion of discretion for courts. I testified a few years ago with a Fed-
eral judge who told me on the side during one of the breaks that
he had spent his entire life trying to become a Federal judge by
having a distinguished career as a lawyer. He became a partner,
he became a well-known trial lawyer, and the minute he became
a judge he was told not to use any of that experience or background
in the sentencing of a defendant. And he said he felt like he was
a race horse tied to a plow. He could not use a thing that he had
distinguished himself learning throughout his career.

Our Federal bench is remarkably talented. I have been a critic
of many judges, but, pound for pound, it is a very good bench. And
they should be given some discretion. I have never met a pro-crimi-
nal judge or an anti-victim judge. The reason that you don’t impose
restitution in some cases is a balancing of factors, to try to find the
right mix so that you can punish this individual, maybe even reha-
bilitate this individual, while trying to give the victim back some-
thing of what was lost. I don’t believe the solution is to take away
all discretion when it comes to restitution.

I also encourage you to think about the impact of these laws on
this legal system. It may look like these are modest tweaks, but
they are not. In my view, they will trigger some cascading failures
within that system. There are displacement impacts that occur
when you impose a new layer of procedural requirements upon the
court. I believe this legislation would prolong litigation in the Fed-
eral courts. It would actually hurt victims. And I honestly believe
that it would be a mistake.

It would increase the burden upon courts and the public defend-
ers’ offices that are already limited. As a litigator, I can tell you,
the dockets are getting longer. It is very common for me to tell my
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clients they will have to wait for years for a final decision in a civil
case. They are getting longer in criminal cases. This would add to
that already-overburdened court system, and it would achieve very
little, in my view.

I strongly oppose some of the provisions that are contained here,
particularly the pre-trial, even pre-indictment freezing of assets. I
believe that that would discourage lawyers and pressure plea
agreements and requirea defendant to essentially defend himself
over a charge that has not been made, over counts that are not con-
firmed for trial.

I also strongly oppose the provision that says you can require
restitution before the completion of an appeal. There is a system
under Rule 68 that works very, very well for that.

I list all of the objections I have here, but what I would strongly
encourage my friends on the other side to consider is that some-
times roads paved with good intentions take us places we don’t
want to be. I believe this legislation will take us to one of those
places. I think it will slow the courts, make them less efficient,
make them less equitable, make them less fair. I don’t think any
of us want that.

And I believe that there are alternatives, and I would love to
work with my friends and with this Committee to achieve those
worthy ends.

Thank you.

[The prepared statement of Mr. Turley follows:]
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L.
INTRODUCTION

Chairman Scott, Ranking Member Gohmert, members of the
Subcomimittee, it is an honor to appear before you today to discuss the
important question of the amending of federal restitution laws under H.R.
845, HR. 4110, and S. 973.

These three bills contain a great number of interstitial changes to
existing restitution laws. Given the practical limitations of this testimony,’ I
will not attempt to address all of these changes. In my view, there is
considerable need for re-drafting of these bills, even if the fundamental
changes to existing law are accepted by the Committee. Many of the
provisions are extremely vague and would produce difficulties in
interpretation and enforcement. However, [ will focus today on what T
consider to be the most troubling aspects of the three bills.

1 come to the subject of this hearing from two perspectives. First, ] am
a law professor who has taught criminal procedure and constitutional law for
many years. Second, I am a practicing criminal defense attorney who
handles an array of criminal and constitutional cases. My comments today
will reflect this mix of theoretical and practical concerns raised by these
proposals. As will be shown, I have considerable reservations about the
necessity, equity, and constitutionality of some of these provisions.?

The role of restitution goes back to some of the oldest criminal codes.
Such provisions are mentioned in sources ranging from Homer's /liad to the
Code of Hammurabi to the criminal codes of the Germanic codes of the
Middle Ages.” Indeed, it is a true that "the principle of restitution is an

: T 'was happy to be called as a witness to this hearing. However, the call

came only a couple of days ago while I was out of town on a criminal case.
Thus, my written testimony today is more abbreviated than usual. 1 would
be happy, however, to answer any questions at or after this hearing,.

I also had the honor of serving as a member and the reporter on the
Environmental Crimes Advisory Group to the United States Sentencing
Commission on the drafting of proposed penalties for environmental crimes
by individuals and organizations.

} S. Schafer, Victimology: The Victim and His Criminal 8-11 (1977).
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integral part of virtually every formal system of criminal justice of every
culture and every time."* However, restitution has always been balanced
with countervailing constitutional rights of the accused, judicial
administration, and basic notions of fairness. For the most part, our current
system mandates restitution in some cases, but otherwise leaves the matter to
the discretion of the trial court. This discretionary power has long been
viewed as a central component to criminal sentencing since the judge can
balance the various punitive and restorative elements of a sentence.

The proposed legislation would produce radical changes to the federal
system and, in my view, cause difficult procedural and constitutional
problems. Yet, for all of the complications discussed below, the result will
not likely be greater restitution for victims. Roughly 85% of federal
defendants are indigent. See Administrative Office of the U.S. Courts,
Report to Congress on the Optimal Utilization of Judicial Resources 74
(1998).° The most likely result of this legislation would be to push the
remaining 15% into indigent status while greatly increasing the burden for
already strapped courts and public defender offices. At the same time, it
would work great unfairmess into the system, including but not limited to,
forcing defendants to fight for their right to hire their own lawyers, to pay
out restitution before appeal, and to fund opposing lawyers.

There is obviously a concemn over the size of uncollected federal
restitution, estimated as roughly $46 billion. However, this figure may be
misleading and thus not a compelling justification for sweeping changes to
existing law. Much of federal restitution is uncollectible due to the fact that
the defendants are indigent. It boils down to getting blood from stones. If
anything, increasing mandatory restitution will only drive up this figure.
Second, the General Accounting Office (GAQ) has found our collection
system to be wanting in pursuing those felons with assets. See Criminal
Debt, Court-Ordered Restitution Amounts I'ar Exceed Likely Collections for
the Crime Victims in Selected Financial Fraud Cases, Report to the Hon.
Byron L. Dorgan, U.S. Senate, GAO-05-80, January 2005, at 3. The GAO
found:

4 S. Rep. No. 532, 97th Cong., 2d Sess. 3, reprinted in 1982 U.S.

CODE CONG. & AD. NEWS 2536.
> Available on The Federal Judiciary Homepage
<http://www uscourts.gov/optimal/toc.htm>
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the collection of outstanding criminal debt is inherently difficult due
to a number of factors, including the nature of the debt, in that it
involves criminals who may be incarcerated, may have been deported,
or may have minimal earning capacity; [and] the MVRA requirement
that the assessment of restitution be based on actual loss and not on an
offender’s ability to pay.

Such studies challenge the notion that the problem is the need for more
mandatory restitution laws and procedures.

I do not question the motivations behind these bills. Indeed, | count
friends among the sponsors and supporters. However, I must respectfully
but strongly oppose this legislation as inimical to our justice system and
unnecessary to protect the interests of victims.

1L
RESTRICTING JUDICIAL DISCRETION

One of the greatest concerns raised by this legislation is the
elimination of judicial discretion in sentencing. These laws are part of a
relatively recent tendency of Congress to dictate decisions by federal judges
and to limit their ability to craft what they consider to be the most
appropriate and meaningful sentences in individual cases. In that sense, this
controversy is part of a larger and longer debate. Many years ago during the
height of federal sentencing reform, a federal judge complained to me that
he spent his career distinguishing himself as an attorney and, in recognition
of this experience, he was made a federal judge — but he was then told not to
use that lifetime of experience in sentencing criminals. His frustration was
both obvious and understandable. We have a great resource in our federal
bench, composed of judges with many years of distinguished service as both
jurists and lawyers. Not only do they have the ability to fashion sentences
that best fit the facts of each case, but such tailoring of a sentence advances
both the interests of justice and the reduction of recidivism.

The country continues to suffer the consequences of a recidivism
crisis. In my study of the California system a few years ago, we found a
chronic level of recidivism in that state that reached 70% for many
categories of crime — with higher rates for some age groups. Congress has
acknowledged this crisis and sought “to break the cycle of criminal
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recidivism” through laws like the Second Chance Act of 2007.° This
recidivism, in my view, is fueled in part by the limitations placed on judges
through mandatory sentencing laws. Frankly, [ have never met an anti-
victim or pro-criminal judge. Judges try to balance the many elements of a
criminal sentence to achieve punishment for the criminal, deterrence for
others, and justice for the victim. That delicate balance is achieved when the
judge is given not just options in sentencing but the discretion to use those
options effectively in each case. Not only do these changes require
restitution conditions that might interfere with rehabilitation, but they allow
the Justice Department to go outside of the order crafted by the courts at
sentencing. See H.R. 845, proposed §3664()(4).

The proposed legislation would continue the trend toward more
micromanagement of judges in their sentencing decisions. Congress
radically reduced such discretion when it passed the mandatory minimum
sentencing rules. Yet, within the narrow ranges for sentencing, courts could
still craft sentencing packages to include elements like restitution when they
consider it appropriate.

While restitution has long been a component of federal and state
sentencing, Congress enacted a comprehensive change in the area in 1982
with the Victim and Witness Protection Act ("VWPA").” The VWPA
codified the traditional discretionary role of the judge for most crimes and
encouraged greater incorporation of restitution for victims of crime.
Congress identified various factors for consideration in the imposition of
restitution orders, including "the financial resources of the defendant, the
financial needs and earning ability of the defendant and the defendant's
dependents, and such other factors as the court deems appropriate.”®

In 1996, however, Congress decided to limit this discretion in the
Mandatory Victims Restitution Act ("MVRA").” The MVRA made
restitution mandatory for certain crimes — regardless of the ability of the
defendant to pay." This removal of discretion was based on the view of

6

Second Chance Act of 2007: Community Safety Through Recidivism
Prevention, HR. 1593.

7 Pub.L.No. 97-291, 96 Stat. 1248 (1982).

s 18 U.S.C. § 3663(a)(1)(B)()(LL).

K Pub. L. No. 104-132, 110 Stat. 1227 (1996).

" 18 US.C. § 3663A.
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members that courts were still not utilizing the restitution option in enough
criminal cases,'! estimated at 20% of cases.”? Congress mandated restitution
for crimes of violence; offenses against property, including those committed
by fraud or deceit; and offenses related to tampering with consumer
products.” In those areas, judges cannot base restitution on a defendant’s
financial condition. The act states "[t]he court shall order . . . that the
defendant make restitution to the victim" without consideration of the
defendant’s ability to pay.'* However, even in these mandatory areas, courts
do consider the defendant's economic situation in determining the schedule
and manner of restitution. See 18 U.S.C. § 3664(f)(2) (2000); see, e.g.,
United States v. Cheal, 389 F.3d 35, 53 (1st Cir. 2004); United States v.
Corbett, 357 F.3d 194, 195-96 (2d Cir. 2004).

Some of this legislation pushes this trend to its ultimate conclusion: a
virtual complete denial of discretion for judges in fashioning equitable and
case-specific sentences involving restitution. Restitution for crime victims is
a noble sounding and noble intended goal. However, it is less noble if it
frustrates the efforts of courts to craft sentencing that allows for both
punishment and rehabilitation.

S. 973 and H.R. 4110 would expand the number of laws with
mandatory restitution by six."> H.R. 845 would go even further in making
restitution mandatory for all federal crimes.'® In my view, it is a mistake to
add additional mandatory provisions to further restrict judges. The
mandatory requirement of restitution for all federal crimes under H.R. 845
would bring a fundamental change in our criminal justice system; the
implications of which have received little attention. Since Congress is also
seeking to broaden the definition of victims, the result would be a
considerable burden for courts in holding hearings on the various claims and
challenges on restitution. When you further add the provisions regarding
forfeiture and constitutional issues related to attorneys fees, the logistical

" Victim Restitution Act of 1995, S. Rep. No 104-179, 104th Cong., 1st

Sess. 13 (1995), reprinted in 1996 USCCAN 925 ("As a matter of practice,
restitution is infrequently used and indifferently enforced.”).

12 141 Cong. Rec. S 19277 (Dec 22, 1995) (statement of Sen. Hatch).
B 18 US.C. § 3663A(c)(1).

18 U.S.C. § 3663A(a)(1) (emphasis added).

5 §.973, Title 111, §302; H.R. 4110, Title 111 §302.

' HR.845,§2.
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problems become potentially prohibitive.

While these types of tweaks may seem narrow, they tend to have
pronounced and cascading impacts in a legal system, particularly a system
that is already struggling with federal mandatory provisions and
proceedings. Such displacement impacts must be considered in the cost and
benefit analysis of Congress. This “parade of horribles” includes, but is not
limited to, a significant increase in litigation for federal courts, the creation
of a new barrier for courts in fashioning orders to assure rehabilitation (and
decrease the likelihood of recidivism), the prolongation of litigation over
assets for survivors and victims, a sizable increase in the demands on federal
public defender offices, and a likely extension of probationary periods. The
Supreme Court has warned about how such over-arching provisions
undermines the justice system and can work against the interests of the most
seriously injured victims. See Holmes v. Securily Investor Protection Corp.,
503 U.S. 258, 274 (1992) (*Allowing suits by those injured only indirectly
would open the door to massive and complex damages litigation, which
would not only burden the courts, but would also undermine the
effectiveness of [the law].”).

Our courts are already buckling under ever-expanding dockets and
limited resources. As a litigator, I am constantly amazed at the limited time
that judges can now spend on cases and the years that most cases now have
to sit on dockets awaiting final action. It is not because our judges do not
work hard enough. They struggle to move civil cases while responding to
the immediate demands of criminal trials and hearings. Congress with this
legislation would take an already over-wrought system and push it further
into gridlock by adding another layer of mandatory proceedings. Why?
Courts already have the ability to order this form of relief and often do so. It
hardly serves victims for Congress to further bog down our courts with
mandatory provisions that are unlikely to produce much more than added
administrative delays.

II1.
PRE-INDICTMENT ASSET ORDERS

One of the added layers of proceedings that would follow this
legislation concerns pre-trial assets. Under these changes, assets of
defendant’s could be frozen pre-indictment — using the model under the
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Controlled Substances Act.'” However, these pre-indictment procedures
would raise very serious constitutional questions and would significantly add
to the burden for both courts and defendants in these cases.

Under the proposed changes, the government can secure an order
freezing assets for ten days through an ex parte filing — subject to a later
hearing on the basis for freezing the assets to preserve funds for restitution.
This hearing, however, only requires a showing of probable cause that, if
convicted, the defendant would be required to pay a certain level of
restitution. Since Congress is considering making restitution mandatory in
all cases or, alternatively an expanded number of cases, the showing would
be easily made. As for the amount, the prosecutors will likely claim the
maximum amount of possible restitution — a task made easier by the
expansion of the definition of a victim.

This process comes uncomfortably close to the Queen of Hearts’
approach of “Sentence first - verdict afterwards™ in the Trial of the Knave
from Lewis Carroll’s Alice in Wonderland. Citizens would be required to
fight for the assets — including assets needed for attorneys’ fees — that were
frozen before they were even charged, let alone convicted. At the most
important time of a criminal case (the pre-indictment stage), defendants
could not be assured that they could pay counsel. Not only would this
discourage lawyers from taking cases, but it would force defendants and
counsel to fight over assets at the very same time that they are trying to
prepare for a criminal charge. The result would be more pressure on
defendants to plead guilty and would invite abusive motions from
prosecutors designed to add pressure on a target.

Even if the defendant has the resources or wherewithal to fight the
motion, they would be placed in the bizarre situation of arguing about a
sentencing penalty before they are even charged or tried. Thus, the hearing
would be a speculative exercise of what the final counts at trial might be and
how many victims (under the new expanded definition) would seek
restitution. This 1s far different from the seizure of a boat used in a drug run
in a straightforward forfeiture case. Cf. United States v. Collado, 348 F.3d
326-27 (2003). In these cases, the government can seck the entirety of the

7" 8.973 Title 11, Proposed §3664 (A)(a)(3) ad H.R. 4110, Title 11,

Proposed §3664 (A)(a)(3).
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worth of a defendant as assets on the theory that, if successful, many victims
might claim the money.

Obviously, the Sixth Amendment looms large in this controversy.
The Supreme Court has upheld the freezing of assets under forfeiture
conditons, even when they are claimed as needed for legal representation.
Caplin & Drysdale v. United States, 491 U.S, 617, 626 (1989) ("A defendant
has no Sixth Amendment right to spend another person's money for services
rendered by an attorney."); see also United States v. Monsanto, 491 U.S. 600,
614 (1989) (same). Freezing assets in the pre-indictment or pre-trial stages
for restitution can constitute a denial of the right to counsel of choice or a
due process violation. See United States v. Gonzales-Lopez, 548 U.S. 140
(2006). Once frozen, many non-indigent defendants would be compelled to
use a public defender. Otherwise, they would have to hire a lawyer to just
fight for the right to use assets to hire a lawyer. To just secure a hearing, the
defendant would need to show by a preponderance of the evidence that he
could not afford counsel due to the asset order or support his family under
proposed Section 3664(a)(1)(A). While the defendant could seek a hearing
to reduce the assets frozen by the court, it would be highly uncertain.
Putting aside the permissible size of the award which is left ambiguous, any
challenge to the basis for the order requires the defendant to make “a prima
facie showing that there is a bona fide reason to believe that the court’s ex
parte finding of probable cause under subsection (a)(1) was in error.”
Presumably, no such showing is possible unless the alleged crime is not
subject to restitution, but at least under one bill, all crimes would be subject
to restitution.

While much of a person’s assets are frozen, the government could
claim that counsel would be available at a “reasonable” rate using the
remaining assets. This would produce an argument over how much the
defendant should be allowed to spend on his defense and whether the
expenditures of his own assets are “excessive.” Practically, the defendant’s
own assets would be treated like a court fund where the court decides what
is reasonable in terms of experts and other costs. The defendant would be in
a similar position to an indigent litigant, petitioning for the use of his own
money for his own defense.

This country is based on the concept of “innocence until proven
guilty.” This demands a verdict before sentencing. It is grossly unfair to
allow the freezing of assets before indictment or trial on the possibility that
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the defendant might be guilty and be subject to restitution. The result is to
put a heavy thumb on the scale of justice, making it more difficult for
citizens to contest the charges of the government against them.

V.
PRE-APPEAL RESTITUTION

As with the pre-indictment asset provision, the pre-appeal restitution
provision raises serious constitutional and fairness questions. Under these
proposals, courts would be restricted in how they address the payment of
restitution before the exhaustion of a direct appeal. Under S. 973, absent a
showing of good cause, a court would be compelled to order the payment of
restitution regardless of whether an appeal is taken by the defendant. This
would undermine the right of an appeal for a defendant by forcing payments
that may not be recouped if he or she is successful on appeal. A strong
challenge could be made under both due process and Sixth Amendment
claims.

Currently, courts may stay the execution of a restitution order pending
appeal and often do so in the interests of justice. However, the courts “may
issue any order reasonably necessary to ensure compliance with a restitution
order.” Fed. R. Crim. P. 38(e)(2). Under this approach, a court can use Rule
38 to protect the interests of the victims while guaranteeing the defendant a
meaningful appeal. The court can impose a bond requirement or a
restraining order to protect those assets. It is a system that has worked well
for many years.

The proposal would take a simple Rule 38 hearing and replace it with
an 1ll-defined, 1ll-conceived “good cause” proceeding. Obviously, any
defendant will argue that “good cause™ is shown by the basis of the appeal.
Yet, the defendant will be arguing that claim to the trial judge that he is
seeking to reverse — a judge who will have already ruled against such claims
in post-trial motions. It is unclear what “good cause” would be beyond a
judge expressing self-doubt over the judge’s own rulings.

Once a defendant wins on appeal, however, 1t will be hard to “get this
cat to walk backwards.” This is one of the great differences between fines to
the government and restitution to victims. With a fine, a court can order
payment to the government with the understanding the United States would
have to return the money if the fine is overturned on appeal. See United
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States v. Hayes, 385 F.3d 1226, 1229 n.3 (9lh Cir. 2004) (wrongly convicted
criminal defendant may seek amounts wrongly paid to the government as a
result of a criminal judgment.). No separate civil action is required. See
Telink, Inc. v. United States, 24 F 3d 42, 46-47 (9th Cir. 1994).

Restitution to a victim is quite different. Victims will likely have had
the restitution for many months or even years before any final decision. If
they spent the money, it would be difficult for a defendant to get restitution
on his restitution. If an appeal is to have any meaning, a defendant should
not be expected to turn over his assets before an appellate court has ruled
whether he was properly convicted in the first place. Indeed, when
combined with the pre-indictment provision, the system becomes positively
grotesque. First, a citizen would be expected to fight for his assets that were
frozen before indictiment — usually arguing the merits of the case and scope
of victims, Then, a defendant may well be denied assets demanded for his
defense to prove his innocence. Finally, after conviction, he will be required
to hand over those assets before he has had a chance to prove that he was
wrongly convicted. Such a system shocks the conscience and should not be
imposed by Congress.

V.
EXPANDING THE DEFINITION OF A VICTIM
AND THE DISCLOSURE OF CONFIDENTIAL INFORMATION

A current proposal would magnify the problems discussed above by
expanding the definition of a victim. H.R. 845. Under the proposed Section
3664, the Congress would declare:

(a) Restitution Required- The court shall order a convicted
defendant to make restitution for all pecuniary loss to identifiable
victims, including pecuniary loss resulting from physical injury to, or
the death of, another, proximately resulting from the offense.

(b) To Whom Made-
(1) GENERALLY - The court shalf order restitution be
made to each victim of the offense.
(2) DEFINITION OF VICTIM- As used in this section
and section 3664, the term "victim' means--
(A) each identifiable person or entity suffering the
pecuniary loss (and any successor to that person or
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entity); and
(B) others, as agreed to in a plea agreement or
otherwise provided by law,

That is a considerable expansion from the current definition under 18 U.S.C.
§ 3663A(a)(a), which states:

(2) For the purposes of this section, the term “victim™ means a
person directly and proximately harmed as a result of the commission
of an offense for which restitution may be ordered including, in the
case of an offense that involves as an element a scheme, conspiracy,
or pattern of criminal activity, any person directly harmed by the
defendant’s criminal conduct in the course of the scheme, conspiracy,
or pattern. In the case of a victim who is under 18 years of age,
incompetent, incapacitated, or deceased, the legal guardian of the
victim or representative of the victim’s estate, another family member,
or any other person appointed as suitable by the court, may assume
the victim’s rights under this section, but in no event shall the
defendant be named as such representative or guardian.

The existing himitation regarding victims “directly and proximately” harmed
guarantees that the most immediate and deserving victims are addressed in
court orders. 18 U.S.C. § 36063A(a)(2); see also United States v. Sharp, 463
F.Supp.2d 556 (E.D. Va. 2006) (denying victim status); see also United
States v. Davenport, 445 F 3d 366, 374 (4th Cir. 2006). It is hard to imagine
the limitations on a definition of a victim that extends to any “identifiable
person or entity suffering pecuniary lost” (or their successors).”® This would
clearly extend far beyond the immediate victims in a given case. Presumably,
any third party who could show a loss associated with some crime could
demand a hearing. In H.R. 845, this includes a claim of “pecuniary loss {and

18 Consider the alleged victim rejected in Sharp under the current

definition. The plaintiff, Law Professor Elizabeth Nowicki, argued that she
suffered physical injury as a result of the defendant selling drugs to her
boyfriend who became abusive. Since the defendant was convicted on those
oftenses, she claimed the nght to restitution. While the court acknowledges
Professor Nowicki’s clearly noble purposes in seeking such restitution, it
offers a glimpse into how broad this potential class of victims could be under
the proposed language.
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successor to that person or entity”) “including pecuniary loss resulting from
physical injury to, or death of, another.”

Courts would be inundated with such claims and would function like
special masters in the division of assets — prioritizing claims and determining
true pecuniary losses. In these claims, the defendant (who may have had his
assets frozen since the pre-indictment stage) would have to litigate each such
claim. The result could be chaos for courts and a debilitating burden for
defendants.

To make matters worse, all of these victims can demand
reimbursenient of their attorneys’ fees (below) and also have access to the
presentence report containing confidential information.'” Currently, these
reports are tightly controlled because they contain highly sensitive
information about a defendant and his or her family. See 18 U.S.C.
§3664(d)(2); see also In re Block, slip op., 2008 WL 268923 (4Lh Cir. Jan.
21, 2008); United States v. Anderson, 724 F.2d 596 (7" Cir. 1984); United
States v. Martinello, 556 F.2d 1215 (5™ Cir. 1997).

Given the broad definition of victim and mandatory provisions, the
required disclosure under H.R. 845 of “all portions™ of the presentence
report to “potential recipients of restitution” is a serious breach of private
and confidential materials. It is also unnecessary. Currently, victims are
given notice and are allowed to file demands for their losses. They have
little need for most of this information to establish such claims. The release
of such information can cause collateral injury to family members and
associates of the accused. The record offers no rationale for lifting these
restrictions, particularly given the countervailing efforts to protect privacy
interests in government records.

1 The presentence report provision of H.R. 845 also contains a

worrisome omission. It no longer cites in Section 3664(c) a provision
referencing the governing standard on access of counsel to the probation
process. Under Rule 32(c) (2) of the Federal Rules of Criminal Procedure, a
“probation officer who interviews a defendant as part of a presentence
investigation must, on request, given the defendant’s attorney notice and a
reasonable opportunity to attend the interview.” F.R.C.P. 32(¢)(2).
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VI
PAYMENT OF ATTORNEYS’ FEES
AND STATUS OF SURVIVORS

The legislation would also mandate that defendants reimburse victims
for their attorneys’ fees. Under H.R. 845, this is defined as fees and costs
that are “necessarily and reasonable incurred for representation of the
victim . . . related to participation in the investigation or prosecution of the
offense or attendance at proceedings related to the offense.”

This added burden for defendants runs contrary to our constitutional
values and legal traditions. It is the equivalent to an “English Rule” for the
criminal system — forcing the losing party to pay for fees and costs of
litigation. Under this scheme, a defendant would be forced to first pay for
counsel to simply defend his assets pre-indictment. He would then likely see
those assets frozen — potentially denying him the full use of his resources for
counsel. Then, if he challenges the claims of victims or the government over
assets, he will have to pay both his and the victims’ legal fees. Since the
definition of victims is defined broadly, this could amount to dozens of
attorneys filing bills for reimbursement. In many cases, defendants may be
forced to simply abandon the fight rather than run up attorneys’ fees from
victims,

One of the more curious aspects of S. 149 is a provision that seems to
allow the government to penalize survivors of a deceased defendant.””
Proposed section 3560(d}2(D) states:

If restitution has not been fully collected on the date on which a
defendant convicted in a criminal case dies — (i) any amount owed
under a restitution order (whether issued before or after the death of
that defendant) shall be collectible from any property from which the
restitution could have been collected if that defendant had survived,
regardless of whether that property is including in the estate of the
defendant.

20 This issue is discussed (with many of the other questions raised in this

testimony) in the excellent CRS Report prepared by Charles Doyle on the
legislation. See Criminal Restitution Proposals in the 110™ Congress,
August 17,2007.
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Thus, presumably under this provision, property may have passed to
survivors including fee simple land transfers, but still remain subject to
forfeiture.

This oddity allows for a modern equivalent of the concept of the
“corruption of the blood.” One of the abuses that the Framers wanted to end
in our Constitution was the concept of families bearing the shame and
penalties for treasonous relatives. As Story observed, “By corruption of the
blood all inheritable qualities are destroyed; so, that an attained person can
neither inherit lands, nor other hereditament from his ancestors, nor retain
those, he is already in possession of, nor transmit them to any heir.” 111
Story, Commentaries on the Constitution of the United States 170 (1833).
Under the language of S. 149, federal law would substitute the defendant
with his heirs, causing considerable confusion and raising some difficult
legal questions.

VIL
EXTENSION OF THE PROBATIONARY
OR SUPERVISION PERIOD

H.R. 845 would also appear to extend the period for probation or
supervised release. Indeed, since most defendants are indigent, this
extension would be considerable. Unless a court found that the defendant
would not even be able to make nominal contributions (an unlikely event),
the law suggests that the defendant would remain in the system for the
pendency of the restitution order. This would add considerably to the
burden of the probation offices around the country as well as the courts.

VIIIL.
CONCLUSION

The foregoing concerns lead me to oppose these legislative proposals.
1 do so with the reluctance of someone who believes strongly in the role of
restitution in sentencing. Restitution can have a profound economic and
emotional benefit for victims. It also can have a rehabilitative effect on a
felon. Forcing a felon to pay such things as funeral costs serves to remind
him or her of the terrible damage caused to others. Moreover, no felon
should enjoy wealth while victims go uncompensated.
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Yet, some roads are “paved with good intentions” but lead to places
we do not want to go. These bills would, in my view, cause confusion, waste,
and great inequities in the system. In the end, all of these problems would
be incurred to achieve little. Most defendants are indigent and this
legislation would likely guarantee that the remaining 15% would join their
ranks. The problem with restitution recovery is not heartless judges or
cunning counsel. 1t is the fact that most defendants cannot pay such costs. 1
would not be opposed to this legislation, however, if it were merely
symbolic. Itisnot. The real impact of the changes will be felt in the courts,
probation offices, and public defender offices around the country. The
system will have to spend copious amounts of time and money to satisfy
these mandatory provisions despite the fact that little additional restitution is
likely to be produced. We all want to make victims whole, but over-
burdening the judicial system and probationary system is no means to
achieving that worthy end.

Once again, allow me to thank you for the honor of speaking with you
today. I would be happy to answer any questions that you might have.
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Mr. Scort. Thank you.
Mr. Weissmann?

TESTIMONY OF ANDREW WEISSMANN, ESQUIRE,
JENNER & BLOCK LLP, NEW YORK, NY

Mr. WEISSMANN. Chairman Scott, Ranking Member Gohmert,
Members of the Subcommittee and staff, the proposed Restitution
for Victims of Crime Act of 2007 would, in my opinion, result in
the unwarranted skewing of power in favor of the prosecution with-
ouic the concomitant benefit to the public that would justify that re-
sult.

I am going to focus on two aspects of the bill. First, the means
by which the proposed bill would expand prosecutorial authority
would set the bar too low for the prosecution to seize assets and
the bar inordinately high for the defense to challenge that seizure.

Second, the bill would virtually eviscerate in many corporate
criminal investigations the protections supposedly afforded by the
Department of Justice in its recent McNulty Memorandum gov-
erning corporate charging decisions. Such a result, I believe, would
be both unwarranted and truly unintended.

The bill authorizes the prosecution to make an ex parte applica-
tion to restrain any assets belonging to an individual or a corpora-
tion even before indictment. Further, the bill directs that the pros-
ecutor must demonstrate only probable cause to believe that the
defendant, if convicted, will ordered to satisfy a restitution penalty
in the case of a felony. Upon that showing, the legislation directs
the court to take action in favor of the prosecution to secure the
assets or substitute assets. Moreover, if it determines that it is in
the interest of justice to do so, the court shall issue an order nec-
essary to preserve any nonexempt assets of the defendant that may
be used to satisfy such restitution order.

This is a dramatic departure from current law with significant
potential for abuse. One example: Pre-conviction, a prosecutor
could exert enormous leverage over a current or even prospective
corporate defendant by freezing all of its assets that may be used
to satisfy a restitution order. Such a result is particularly draco-
nian when one remembers that corporate criminal liability can be
triggered based on the actions of a single low-level employee.

Furthermore, because current law permits defendants to be held
jointly and severally liable for the full amount of restitution, the
bill would enable the prosecution to obtain ex parte an order freez-
ing all assets of a company or individual based on the alleged con-
duct of other people.

Such consequences are particularly unfair when one considers
the myriad procedural safeguards missing from the bill. The bill
sets an initial pre-conviction threshold standard to seize a person’s
or a company’s assets that could always be met by the prosecution.
The bill would enable a prosecutor to show that a person, if con-
victed of a felony, would be required to pay restitution. That show-
ing could be made simply by pointing to the indictment or com-
plaint and reading the statute. That would be all that the prosecu-
tion would have to do.

There would be no benefit of the adversary system. There would
be no requirement to establish a likelihood of success on the mer-
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its. There would be no requirement to show that a defendant is
likely, probable or even suspected of dissipating assets to be re-
strained. And with that, the prosecution can freeze all assets that
may be subject to restitution upon conviction.

This standard, bizarrely, is far lower than that that currently ex-
ists in the civil arena. And when you consider that, you have to
consider that, concomitantly, the defense is then given no oppor-
tunity under this bill to challenge that order. The bill suggests that
there is that opportunity, but, in fact, if you look at it, it is vir-
tually impossible to meet the threshold.

A defendant can only obtain the possibility of a hearing if he or
she shows, by a preponderance of the evidence, that there are no
assets to obtain counsel or to pay for necessary expenses and—not
or—and make a prima facie showing that there is a bona fide rea-
son to believe that the court’s ex parte finding of probable cause
was in error.

So let’s assume that, after the ex parte order that the defendant
is rendered completely penniless, that is insufficient. Because what
the defendant would have to show is that the initial restraining
that the prosecution received ex parte was invalid or there is some
reason to believe that. That could never be met, given how easy it
is for the prosecution to meet the initial threshold.

Finally, even if the court then decides to hold a hearing, the cur-
rent bill says that the defendant is not entitled to any discovery
that he or she would not otherwise get. And because that stage of
the proceeding under current law, there is no ability to obtain any
evidence from the Government with respect to the names of wit-
nesses, the much-sought-after hearing would basically be illusory.

Thank you very much.

[The prepared statement of Mr. Weissmann follows:]

PREPARED STATEMENT OF ANDREW WEISSMANN

Good morning Chairman Scott, Ranking Member Gohmert, and members of the
Committee and staff. I am a partner at the law firm of Jenner & Block in New
York. I served for 15 years as an Assistant United States Attorney in the Eastern
District of New York and had the privilege to represent the United States as Direc-
tor of the Department of Justice’s Enron Task Force and Special Counsel to the Di-
rector of the Federal Bureau of Investigation. I also am an adjunct Professor of Law
at Fordham Law School where I teach Criminal Procedure. I am also here today
testifying on behalf of the U.S. Chamber of Commerce.

H.R. 4110, the proposed “Restitution for Victims of Crime Act of 2007” would, if
passed in its current incarnation, result in the severe and unwarranted skewing of
power in favor of the prosecution, with no concomitant benefit to the public that
would justify that result. The bill would afford prosecutors sweeping authority over
defendants’ assets—and consequently over defendants—without necessary due proc-
e}sls gu}?rantees or sufficient regard for the presumption of innocence, which we all
cherish.

I make several points in my remarks. First, the bill would greatly expand the
scope of the assets that can be restrained pre-conviction. The bill would provide
sweeping authority to restrain pre-conviction assets unconnected to any wrongdoing
by the defendant. The bill runs contrary to the long tradition and jurisprudence of
pre-conviction asset restraint and forfeiture, which are grounded exclusively in the
recognition that the funds to be seized are “tainted.”

Second, the means by which the proposed bill would enable this expansion of pros-
ecutorial authority applies fundamentally unfair standards, which set the bar far
too low for the prosecution to seize assets, and the bar inordinately high for the de-
fense to challenge that seizure.

Third, the confluence of these two problems in the proposed bill would virtually
eviscerate in many corporate criminal investigations the protections supposedly af-
forded by the Department of Justice in its recent McNulty Memorandum governing



48

corporate charging decisions. Such a result would be both unwarranted and, surely,
unintended.

Finally, there is insufficient evidence that the current lack of pre-conviction res-
titution provisions applicable to untainted assets is the cause of the growing number
of uncollected restitution judgments entered in criminal cases. Thus, the proposed
bill is unnecessary to remedy this perceived problem.

A. THE ABOLITION OF THE TAINT REQUIREMENT

The proposed bill would make several important changes to current forfeiture law.
First, it authorizes the United States to make an ex parte application to a federal
judge in order to restrain, without limitation, any asset of an individual or corpora-
tion even before the individual or corporation is indicted.! Further, the bill directs
that the prosecutor must demonstrate only “probable cause to believe that [the] de-
fendant, if convicted, will be ordered to satisty an order of restitution for an offense
punishable by imprisonment for more than 1 year.” Section 202(a)(a)(1) (emphasis
supplied). Upon that showing, the legislation directs that “the court . . . shall (i)
enter a restraining order or injunction; (ii) require the execution of a satisfactory
performance bond; or (iii) take any other action necessary to preserve the avail-
ability of any property traceable to the commission of the offense charged.” Section
202(a)(a)(1)(A). Moreover, “if it determines that it is in the interests of justice to do
so, [the Court] shall issue any order necessary to preserve any nonexempt asset . . .
of the defendant that may be used to satisfy such restitution order.” Section
202(a)(@)(1)(B) (emphasis added).

This scheme is a significant departure from current asset restraint practice and
policy. These pre-conviction restraint provisions are divorced from the long-estab-
lished requirement that the restrained property bear the taint of the defendant’s
wrongdoing. For decades, federal prosecutors have had the ability to freeze the
tainted assets of persons pre-trial in order to ensure that these assets are properly
forfeited to the government upon conviction. Key to this prosecutorial power has
been the requirement that the assets that are subject to seizure are traceable to the
crime itself. To freeze (and subsequently obtain) forfeitable property or funds, pros-
ecutors have been required to show that such property is tainted.2 This requirement
has cabined prosecutorial discretion by limiting the universe of restrainable funds
to those traceable to the crime committed.

The bill completely removes this “taint” nexus. Indeed, the government may
freeze all of an individual’s or corporation’s assets if they “may” be used to pay a
restitution order. The bill directs that “if it determines that it is in the interests
of justice to do so, [the Court] shall issue any order necessary to preserve any non-
exempt asset . . . of the defendant that may be used to satisfy such restitution
order.” Section 202(a)(a)(1)(B) (emphasis added). The bill thus expressly brings all
non-tainted assets under the control of the prosecutor whenever those assets “may”
be used at some point in the future to satisfy a restitution order.

This is a dramatic departure from current forfeiture policy, with enormous poten-
tial for abuse. For instance, pre-conviction, a prosecutor could exert enormous lever-
age over a current or even prospective corporate defendant by obtaining an order
freezing all of its assets that “may” be used to satisfy a restitution order. Such a
result 1s particularly unfair and Draconian when one remembers that criminal cor-
porate liability can under current law attach based on the errant acts of a single
low-level employee—even if the employee’s actions are in contravention of a strong
corporate compliance program.3 Furthermore, because 18 U.S.C. §3664(h) permits

1See Section 202(a)(a)(1). Notably, the fact that such restraint of any asset—even those un-
tainted by wrongdoing—may occur before indictment renders all persons subject to the prosecu-
tor’s reach and eliminates the initial safeguard of the grand jury. See Section 202(a)(b)(1) (refer-
ring to “the case of a preindictment protective order”).

2Indeed, what is known as in rem civil forfeiture was an action at common law customarily
used to proceed against the tainted property itself on the theory that it was guilty. As the Su-
preme Court wrote in United States v. Sowell, as soon as the criminal used the property unlaw-
fully, “forfeiture under those laws took effect, and (though needing judicial condemnation to per-
fect it) operated from that time as a statutory conveyance to the United States of all the right,
title and interest then remaining.” 133 U.S. 1, 19 (1890). Statutory enactments have added nu-
merous criminal forfeiture provisions that permit the recovery of tainted property as punish-
ment for the wrongdoing.

3A corporation can be held criminally liable as a result of the criminal actions of a single,
low-level employee if only two conditions are met: the employee acted within the scope of her
employment, and the employee was motivated at least in part to benefit the corporation. No
matter how large the company and no matter how many policies a company has instituted in
an attempt to thwart the criminal conduct at issue, if a low-level employee nevertheless commits
such a crime, the entire company can be prosecuted. New York Central & Hudson River Rail-
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courts to make defendants jointly and severally liable for the full amount of restitu-
tion, the proposed bill would enable the prosecution to obtain ex parte an order wip-
ing (iut all assets of a defendant completely, based on the alleged conduct of other
people.

Such consequences of the bill are particularly unfair when one considers the myr-
iad procedural safeguards that are missing from the bill, a subject to which I now
turn.

B. Procedural Unfairness in the Bill

The bill sets an initial threshold standard to seize a person’s assets pre-conviction
that could always be met by the prosecution. By its terms, the proposed bill would
enable a prosecutor to show, ex parte and merely by “probable cause,” that a person,
if convicted, would be ordered to satisfy an order of restitution for an offense punish-
able by imprisonment for more than one year. Section 202(a)(a)(1). This minimal
“showing” could always be satisfied by (a) reference to the indictment or criminal
complaint—both of which conclusively establish probable cause—and (b) reading the
statutory penalties for the offense. Moreover, the bill would forbid the district court
from choosing in its discretion not to take action in favor of the prosecution, man-
dating that “the court . . . shall (i) enter a restraining order or injunction; (ii) re-
quire the execution of a satisfactory performance bond; or (iii) take any other action
necessary to preserve the availability of any property traceable to the commission
of the offense charged.” Section 202(a)(a)(1)(A) (emphasis added).

Accordingly, without the benefits of the adversary system, without establishing a
likelihood of success on the merits, and without any showing that a defendant is
likely, probable, or even suspected to dissipate the assets to be restrained, the pros-
ecution can freeze all assets that may be subject to restitution upon conviction. This
standard is, bizarrely, far less than that required of civil litigants seeking to re-
strain assets pre-verdict.

Making matters worse, this minimal prosecutorial ex parte threshold showing is
combined with a dearth of any meaningful defense opportunity to challenge the ex
parte seizure. The proposed defense standard is so restrictive, and has so many hur-
dles, that in effect once the prosecution has met its initial minimal showing, the re-
straint is final until the end of the criminal case.

The bill provides that post-indictment a defendant may be granted a post-re-
straint hearing regarding the ex parte restraint order only if the defendant “estab-
lishes by a preponderance of the evidence that there are no assets, other than the
restrained property, available to the defendant to retain counsel in the criminal case
or to provide for a reasonable living allowance for the necessary expenses of the de-
fendant and the defendant’s lawful dependents” and “makes a prima facie showing
that there is bona fide reason to believe that the court’s ex parte finding of probable
cause . . . was in error.” Section 202(a)(b)(2) (emphasis added). Even then, the bill
does not require a hearing: the Court “may hold a hearing to determine whether
there is probable cause to believe that the defendant, if convicted, will be ordered
to satisfy an order of restitution for an offense punishable by imprisonment for more
than one year, and that the seized or restrained property may be needed to satisfy
such restitution order.” Section 202(a)(b)(3)(A) (emphasis added). During any such
hearing, however, the defendant may not obtain disclosure of evidence or the identi-
ties of witnesses earlier than otherwise provided by existing law. Section
202(a)(b)(5) (“In any pretrial hearing on a protective order . . . [t]he court shall en-
sure that such hearings are not used to obtain disclosure of evidence or the identi-
ties of witnesses earlier than required by the Federal Rules of Criminal Procedure
or other applicable law.”).

This standard is virtually insurmountable. First, a defendant has to have “no” as-
sets left to pay counsel or to provide for “necessary” living expenses. A defendant
with any assets to retain counsel or pay necessary expenses—even if clearly insuffi-
cient funds for either or both—could be found to fail this test. Second, and more im-

road v. United States, 212 U.S. 481 (1909) (upholding constitutionality of statute that permitted
imputation of agents’ conduct to create criminal liability for the carrier itself); Dollar S.S. Co.
v. United States, 101 F.2d 638 (9th Cir. 1939) (affirming steamshlp corporation’s conviction for
dumping refuse in navigable waters despite the company’s extensive efforts to prevent its em-

ployees from engaging in that very conduct); United States v. Twentieth Century Fox Film Corp.,
882 F.2d 656 (2d. Cir. 1989) (affirming conviction despite the fact that bona fide compliance pro-
gram was in effect at company); United States v. George F. Fish, Inc., 154 F. 2d. 798 (2d Cir.
1946) (affirming corporation’s conviction based on criminal acts of a salesman); Riss & Co. v.
United States, 262 F.2d 245 (8th Cir. 1958) (clerical worker); Texas-Oklahoma Express, Inc. v.
United States, 429 F.2d 100 (10th Cir. 1970) (truck driver); United States v. Dye Constr. Co.,
510 F.2d 78 (10th Cir. 1975). See generally Weissmann, Andrew, “Rethinking Criminal Cor-
porate Liability,” Indiana Law Journal, Vol. 82, No. 2, Spring 2007, available at SSRN: http:/
ssrn.com/abstract=979055.
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portantly, even the defendant who is left completely indigent after the ex parte re-
straint will not prevail in challenging the restraint. In order to obtain a hearing,
the proposed bill requires in addition that the defendant establish that there is a
bona fide reason for finding the restraint order to be in error. Given that the initial
threshold standard that the prosecution has to meet is virtually automatic—and will
certainly be met upon almost any indictment for an offense allowing restitution—
this standard simply cannot be found by a court to be satisfied. Thus, even if the
ex parte restraining order renders a defendant penniless to care for her family and
to obtain even the most modest retained defense counsel, that defendant still cannot
obtain relief. Finally, even, if a defendant surmounts these obstacles, a hearing is
not guaranteed under the bill, and even if a hearing is afforded in the discretion
of the court, at that hearing the defense is prohibited from having access to evidence
or witnesses that it would not otherwise have under existing law. Given that under
existing law, a defendant has minimal rights to discovery—and could never obtain
a list of government witnesses at this stage of a criminal proceeding—the much-
fought for hearing would be all but illusory.

C. IMPACT ON THE DEBATE REGARDING THE MCNULTY MEMORANDUM

The proposed bill could also serve, perhaps unintentionally, as an end run around
the protections of the Department of Justice’s (“DOJ”) McNulty Memorandum. That
Memorandum, issued by DOJ in December 2006 to forestall legislation that would
have had more far-reaching consequences, placed severe restrictions on when the
government could consider whether a corporation is paying fees for its employees.
The Memorandum basically prohibited DOJ from weighing in on that private deci-
sion in all but the rarest case. The Memorandum also placed limits on when DOJ
is supposed to request a waiver of the attorney-client privilege.

The proposed bill jeopardizes the effectiveness of these provisions. First, because
the bill would enable DOJ in myriad corporate criminal investigations to obtain
sweeping ex parte restraint orders against a company, it could render it virtually
impossible for a company to pay legal fees for its employees. In other words, the
Department would not have to weigh in on what the company intended to do re-
garding the payments of fees, as it was found for instance to have done in the so-
called KPMG case.* Instead, DOJ could engage in self-help, and simply freeze all
of a company’s available assets ex parte that may be needed to pay restitution. In
large corporate cases, such as KPMG, or Enron, Tyco or WorldCom, that enormous
power would be palpable.

Second, by causing a seismic shift in the already disproportionate power of the
prosecution in corporate cases, any company subject to an ex parte asset restraint
would waive any and all rights in order to survive such a freeze. The current con-
gressional interest in legislative responses to the McNulty Memorandum would be
rendered meaningless. Once prosecutors have the power to seek control of all or a
significant portion of a corporation’s assets pre-conviction and ex parte, the corpora-
tion will take any steps to have the government avoid that result or remove that
restraint. Thus, the proposed bill, by giving unprecedented powers to the prosecutor
before a defendant is convicted or even indicted, tips the scale dramatically and un-
fairly in the government’s favor.

D. DISREGARD OF CURRENT PROSECUTORIAL POWERS

The proposed bill fails to recognize the existing tools prosecutors possess for re-
straining assets in order to preserve them for restitution.

Current forfeiture law assists those wrongfully deprived of their property in ob-
taining it via the government’s forfeiture tools. Many federal statutes contain ex-
plicit provisions allowing property owners to make claims on forfeited assets before
they are obtained by the prosecution. In that sense, restitution aims are achieved
through the traditional means of freezing and seizing tainted assets. Moreover, by
statute, the Attorney General’s ability to enforce restitution awards is linked to its
forfeiture tools. Under 21 U.S.C. §853(i)(1), the Attorney General is authorized to
“grant petitions for mitigation or remission of forfeiture, restore forfeited property

4 United States v. Stein, 435 F. Supp. 2d 330 (S.D.N.Y. 2006). District Judge Lewis Kaplan
found that prosecutors had invoked the Department’s then-existing corporate charging guide-
lines, the Thompson Memorandum, at the very outset of its investigation to pressure KPMG to
break its long-standing tradition of paying its employees’ legal fees. KPMG’s payment of legal
fees was at the top of the prosecutors’ agenda from their very first discussions with KPMG, and
the court found that the prosecutors had indicated that the government would not look favorably
on the voluntary advancement of legal fees. Judge Kaplan concluded that by causing KPMG to
cut off legal fees to employees, the Thompson Memorandum violated the Fifth Amendment’s due
process clause and the Sixth Amendment right to counsel.
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to victims of a violation of this title, or take any other action to protect the rights
of innocent persons which is in the interest of justice and which is not inconsistent
with the provisions of this section.” The Attorney General may also direct the sale
of property ordered forfeited and direct the disposition of those funds, as well as to
“take appropriate measures necessary to safeguard and maintain property ordered
forfeited under this section pending its disposition.” 21 U.S.C. § 853(1)(5).

Importantly, both the federal RICO statute, 18 U.S.C. §1963(m), and the federal
criminal forfeiture statute, 21 U.S.C. 853(p), permit the government to obtain the
forfeiture of substitute assets post-conviction,> when the defendant transferred the
tainted property to a third party, placed the property beyond the court’s jurisdiction,
has been commingled with other property which cannot be divided without dif-
ficulty, or has been substantially diminished in value. Attempting to frustrate the
government’s effort to forfeit property has been held to be punishable as obstruction
of justice. See United States v. Baker, 227 F.3d 955 (7th Cir. 2000). This is a signifi-
cant weapon in the government’s arsenal, because it ensures that guilty defendants
cannot put forfeitable property or funds beyond the government’s grasp. In short,
current law satisfies the government’s need to obtain property without giving the
pr((l)se(lzutor the power to freeze any and all assets held by a corporation or an indi-
vidual.

Finally, there is scant evidence that the large amount of uncollected restitution
payments—cited as a reason for the proposed bill—is a result of defendants’ improp-
erly dissipating assets pre-conviction. An equally plausible reason for the growing
size of uncollected restitution orders is that courts are currently required to enter
such orders regardless of a defendant’s ability to pay, and thus impose large restitu-
tion orders but set reasonable payment schedules. That scheme, which currently
governs restitution orders, would of course result in what currently appears to be
a large unpaid restitution bill, when in reality it may bear no resemblance to a de-
fendant’s avoiding restitution payments at all. In short, the proposed bill may be
seeking to remedy a problem that does not exist, and does so by a means that fails
to accord procedural safeguards to protect the public.

Thank you for the opportunity to testify.

50ne Circuit permits the pre-trial restraint of substitute assets, see In re Billman, 915 F.2d
916 (4th Cir. 1990), but that view is not shared by other Circuits.



52

Mr. Scott. Thank you.
Mr. Smith?

TESTIMONY OF DAVID B. SMITH, ESQUIRE, ENGLISH & SMITH,
ALEXANDRIA, VA

Mr. SMITH. Good afternoon, Mr. Chairman and distinguished
Members of the Committee.

Much of what I was going to say in my opening statement has
been already said by my distinguished colleagues at this table. And
I really thank them for the excellent job that they have obviously
done. I didn’t get a chance to read their submissions before I came
here, but I see that they are excellent.

I am a leading authority on forfeiture, and I am the author of
a two-volume Matthew Bender Treatise on the subject which also
covers restitution law. And I have served, for a couple of decades
now, as co-chair of the Forfeiture Abuse Task Force for the Na-
tional Association of Criminal Defense Lawyers. And I helped the
House Judiciary Committee and the Senate Judiciary Committee
draft the Civil Asset Forfeiture Reform Act of 2000, which many
of you on this Committee fought for, and it was a big victory for
the reformers.

I have been asked to address the pre-trial asset restraint provi-
sion of these bills, but I would like to make it clear that my con-
cerns about these bills are not limited to that provision. I agree
with the points made in the excellent letter filed by Thomas Hillier
on behalf of the public defender community, which I did get a
chance to read, and I wish I had time to address those issues as
well. But I think the other folks here, as well as myself, have fo-
cused on what we think is the most serious problem of all in this
bill, or these bills, and that is the pre-trial asset restraining provi-
sion.

Basically, we don’t need a pre-trial asset restraining provision
specifically directed toward restitution. And that is because the
courts already have the power to freeze forfeitable assets prior to
trial, under the forfeiture statutes. And once forfeited, those assets
are normally turned over to crime victims to compensate them for
their losses.

Whether this is called restitution or restoration of the proceeds
of crime to the victims, which is another way that the Justice De-
partment styles it, doesn’t really matter. The money gets back to
the victims already. That is the policy of the Department of Jus-
tice—that is, to compensate crime victims out of forfeited funds.

So the only thing that these new restitution bills actually add to
the picture is an unfair and totally ill-conceived provision allowing
the court to freeze legitimate assets—that is, clean funds, not taint-
ed by association with any crime—for the purpose of increasing the
amount of money available for restitution, if that was ordered at
the end of the day by the court.

Now, there are better ways to do this than a provision which
trenches so heavily on the sixth amendment right to counsel of
choice and the basic assumptions of our adversary system of jus-
tice. And one of those better ways, or two of them, I've suggested
in my statement, and that is to take money that is now earmarked
for law enforcement purposes, and instead of putting it in a for-
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feiture fund, which is used to buy police cruisers and to pay the
salaries of sheriffs’ departments and so forth. Why not useg those
funds exclusively to make restitution to victims?

That proposal is actually consistent with the Justice Depart-
ment’s supposed policy of favoring restitution to victims over other
uses for forfeiture funds. The problem is that that policy is not al-
ways followed in the field by Department prosecutors, who have
other constituencies, let’s put it that way. They want to keep the
State and local folks happy, who assisted in the prosecution, by giv-
ing them a portion of the money to fund their own law enforcement
budgets. And so you can understand why they are pulled in dif-
ferent directions.

But Congress has the power to make a decision to direct these
funds to the place where they are most needed, and that is for res-
titution to the victims. And I suggest that that is a far better way
to go about increasing the funds available for restitution than the
idea of freezing every defendant’s assets prior to trial.

I would also say that Senator Dorgan made the point that there
are some rich defendants who will fraudulently transfer funds to
their wives, to others, in order to avoid restitution and other pen-
alties. Well, Congressman Johnson was quite correct to point out
that current law allows the Government to set aside those fraudu-
lent transfers under State and Federal fraudulent transfer stat-
utes. And they do do that, and they should do that, where a signifi-
cant amount of money is involved.

And another way that the Government can prevent such fraudu-
lent transfers before they even occur is to prohibit them as a condi-
tion of bail. And that is done in quite a few cases involving rich
defendants. I am thinking of one in particular, which I am involved
in right now, where exactly that was done,

So, you know, the court has a lot of control over a defendant’s
handling of his assets through the court’s power to set bail condi-
tions. That same power has been used to force defendants to repa-
triate assets from abroad which have been transferred there. And
so the court has already got considerable flexibility and power over
a defendant’s ability to transfer assets improperly to avoid restitu-
tion and other penalties. So I just don’t think this provision is
needed, and it is certainly not worth the candle, as I put it.

It gives prosecutors a nuclear weapon with which to pauperize
every single defendant, and abuse it they will. We know that from
experience in the forfeiture area. When prosecutors are allowed to
seize substitute assets, as they have been in the 4th Circuit unfor-
tunately, they have done so repeatedly in an effort to force a de-
fendant to be represented by the public defender, which is not ade-
quate in a complicated white-collar case, and thereby force them to
plead guilty rather than go to trial. And I can cite you chapter and
verse on that later on.

Thank you very much. I see my time is up.

[The prepared statement of Mr. Smith follows:]
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PREPARED STATEMENT OF DAVID B. SMITH

TESTIMONY OF DAVID B. SMITH, ESQ.

English & Smith, Alexandria, Virginia

BEFORE THE SUBCOMMITTEE ON CRIME, TERRORISM, AND
HOMELAND SECURITY OF THE HOUSE JUDICIARY COMMITTEE

April 3, 2008 Hearing
The Restitution for Victims of Crime Act of 2007

Mr. Chairman and Distinguished Members of the Committee:

I am honored to have this opportunity to appear before you
today to give my views on the pre-trial asset restraint provisions
of the “Restitution for Victims of Crime Act of 2007.7 I am a
practicing criminal defense attorney specializing in federal crimi-
nal cases and, in particular, federal forfeiture cases. I am the
author of the leading two-volume treatise, Prosecution and Defense
of Forfeiture Cases (Matthew Bender 2007), which also covers
federal restitution law. I helped the House and Senate Judiciary
Committees draft the Civil Asset Forfeiture Reform Act of 2000, an
Act that brought about long-needed reforms of cur civil forfeiture
laws. I have served for almost two decades as co-chair of the
Forfeiture Abuse Task Force of the National Association of Criminal
Defense Lawyers (NACDL). I am currently serving on the NACDL's
Board of Directors as well. I previously testified before this
Subcommittee on the subject of money laundering reform legislation

1
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(in 2000). I frequently give advice to other attorneys on the
subject of avoiding fee forfeiture and have litigated fee for-
feiture and pre-trial asset restraint cases (fortunately, not
involving my own fees}). It may interest you to know that I have
also represented over a thousand victims in federal fraud cases and
am very sympathetic to their plight.

I began my legal career with the Department of Justice and
served for a time as deputy chief of the Asset Forfeiture Office of
the Criminal Division at Main Justice in the Reagan Administration.
The views I am expressly today are my own but I can assure you that
they represent the views of the National Association of Criminal

Defense Lawyers as well.

I. Introduction

Although my concerns about this bill are not limited to the
pre-trial asset restraint provisions, I have been asked to focus my
remarks on those provisionsz asz they are, by far, the most cbjec-
tionable provisions in the bill from the standpoint of the criminal
defense bar.

Congress has repeatedly rejected the government’s requests to
authorize the pre-trial restraint of “substitute assets” in crimi-
nal forfeiture cases. And for very good reasons, which I shall
detail below. Yet, this Bill would allow the government to do
exactly that—not for the purpose of forfeiture but to conserve

assets of the defendant that might be needed at the end of the day
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to satisfy an order of restitution that might be imposed by the
court. This part of the Bill is entirely ill-conceived, as it
would open a pandora’s box and severely undermine a defendant’s
ability to use his own legitimate assets to retain private counsel
to defend him, and to pay for the costs of his defense. It would
give the government a nuclear weapon, which could and weould be
employed in an abusive manner to prevent defendants from retaining
counsel of their choice to represent them, and to pay their neces-
sary living expenses while they attempt to defend themselves
against the federal government’s awesome powers of prosecution. It
would fundamentally alter the character of our criminal justice
system. Defendants who wish to retain counsel in the mine-run of
serious felony cases would be able to do so only with the permis-
sion of the prosecutor, which would be capriciocusly denied in many
cases because the prosecutor would rather face a public defender
with much more limited time and resources. Defendants in many
cases would, in effect, be compelled to plea bargain because they
could not afford to bankroll a proper defense to the charges.
Providing for the pre-trial restraint of substitute assets for
restitution is not likely to increase the recovery of assets for
crime victims very substantially. Even 1f I am wrong about that,
the damage this provision would do to the Sizxth Amendment right to
counsel—-the bedrock that supports all the other preciocus rights
afforded to the accused in our country——far cutweighs any possible

gain in the economic recoveries for victims. See U.S. v. Najjar,
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57 F. Supp. 2d 205 (D. Md. 1999) (declining government’s request to
restrain substitute asset, court holds that defendant’s right to
counsel of choice is more important than the government’s interest
in the untainted portion of the “substitute property”). See also
U.5. v. Lee, 232 F.3d 556, 561 (7" Cir. 2000) (government’s inter-
est in obtaining forfeiture of substitute property is simply not on
a par with its interest in forfeiting tainted property). I would
therefore urge the Subcommittee to oppose any legislation that
would authorize pre-trial restraint of legitimate assets.

The asset restraint provision in the restitution bill is
particularly egregious and one-sided, as it affords virtually no
due process protections to the defendant or to innocent third

parties whose property may also be restrained.

II. Congress has correctly refused to authorize the pre-trial
restraint of legitimate property (“substitute assets”) in
forfeiture cases. It should not now depart from that path in
order to somewhat increase the amount of money available to
pay restitution.

While elimination of this unprecedented provision would, in
some cases, allow a defendant to dissipate untainted assets that
could have been applied to restitution, assuming that a restitution
order 1s ultimately entered, that is a small price to pay for
avoiding the damage to our constitutiocnal values and our adversary
system of criminal justice that would be entailed by the enactment

of this ill-advised provision. If pretrial asset restraint is a

“nuclear weapon of the law” (Grupc Mexicano de Desarrollo, S.A. v.
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Alliance Bond Fund, Inc.,, 527 U.S. 308, 332 (1999), then the
pretrial restraint of clean (“substitute”) assets is a thermonu-
clear weapon. Congress has repeatedly rejected the DoJ’s requests
for such a weapon® and it should not now be swayed because the
benefit would go to victims rather than the government. We don’t
want every line AUSA to be armed with a thermonuclear weapon in
every case and be able to decide whether the defendant will be
allowed to use his clean assets to retaln counsel or support his
family while he faces the challenge of a federal prosecutiocn.

The courts have also expressed their concern about prosecu-
torial overreaching if pretrial restraint of “substitute” clean
assets were to be authorized. FE.g., U.S. v. Ripinsky, 20 F.3d 359,
365 (9™ Cir. 1994) (“we refuse to extend this drastic remedy to the
untainted assets of an individual who is merely accused of a
crime”); In re Account Nos. NTA4961722095, NDA40215631, 91 F.
Supp.2d 1015, 1017-18 (E.D. Wis. 1398} (pointing to the ease with
which the government could “financially paralyze an individual
before that individual has been indicted or convicted of a crime”
if government can restrain untainted assets prior to trial).

This is no mere hobgoblin. Experience in the Fourth Circuit,

the only circuit that (disregarding the plain language of the

“E.g., U.S. v. Gotti, 155 F.3d 144 (2d Cir. 1998) (Congress
has plainly excluded substitute assets from the class of property
that may be restrained before trial). Congress again rejected the
DoJ’s request for such authority in the USA PATRIOT Act of 2001,
Pub. L. No. 107-56. The DoJ drafted Act originally included such
a provision but it was stripped out by Congress.

5
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forfeiture statutes and their legislative history) allows the
pretrial restraint of substitute assets in forfeiture cases, has
amply demonstrated that many prosecutors will abuse this weapon if
it 1is made available. Prosecutors 1in the Fourth Circuit have
ignored DoJ’s “policy” that untainted assets needed to pay counsel
or support one’s family should be exempted from the restraint
order. In that circuit, a defendant in most financial crime cases
can retain counsel only if the government wishes to let him do so.
I routinely practice in the Fourth Circuit and have first-hand
experience with such cases. I have seen how draconian pre-trial
asset restraint orders make a mockery of due process and the right
to counsel of choice. 2 David B. Smith, Prosecution and Defense of
Forfeiture Cases, §13.02[4][b]l, 13-44.6 (Dec. 2007 ed.). That is
not the criminal justice system envisaged by the Framers.?

It is all tco easy for the government to make exaggerated or
ill-founded forfeiture claims on an ex parte basis and thereby

provide a supposed Jjustification for freezing all of a defendant’s

For example, in U.S. v. DeLuca, No. 98-154 (E.D. Va.), a hus-
band and wife accused in an extremely complex bank fraud case were
prevented from using their millicns of dollars in clean real estate
assets to retain counsel. They were forced to plead guilty because
their overburdened court-appointed counsel could not possibly get
ready to try the massive case in the ridiculously short period of
time allowed them by the “rocket docket” district court. The
prosecutors knew this and made sweeping, far-fetched forfeiture
allegations to “justify” a pretrial restraint of all the Delucas'

assets. The district Jjudge believed that under Fourth Circuit
precedent he could not “look behind” the indictment's forfeiture
allegations. The prosecutors ignored the DoJ “policy” requiring

that legitimate assets needed to pay attorney fees be exempted from
the pretrial restraining order.
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legitimate assets.’ It would be at least as easy to make such

unfounded claims regarding a potential restitution order.

III. Congress should consider other means of increasing the amount
of funds available for restitution.

If Congress wishes to increase the amount of money available
to pay victims compensation for their losses and injuries, there
are other means available that would not trench so heavily on
constitutional protections. For example, Congress could provide
that all property forfeited under federal law be deposited in the
Victims Fund, rather than being earmarked for law enforcement
purpcses. That would not only increase funding for restitution; it
would take away the undue pecuniary incentive that law enforcement
now has to feather its own nest by seeking forfeitures that are

unjust or excessive.’

‘In my experience, judges or magistrates typically zrubber
stamp requests for freeze orders because they have no information
other than that which the prosecutor chooses to provide to them.
That is one reason why the courts have repeatedly criticized the
reliability of ex parte determinations, often in the context of

pretrial asset restraint. E.g., U.S. v. James Daniel Good Real
Property, 510 U.S. 43, 114 S. Ct. 492 (1993); U.S. v. Monsanto, 924
F.2d 1186, 1195 (2d Cir.) (en banc), cert. denied, 502 U.S5. 943
(1391) .

“0f particular concern here is the system by which forfeited
property is “shared” with state and local police agencies, which
directly benefit from the forfeitures their officers assist in.
The millions of dollars flowing to these state and local police
agencies can be used for any ostensible law enforcement purpose,
thus creating an unappropriated slush fund. Chairman Henry Hyde
and many other members of the House Judiciary Committee wanted to
abolish this “earmarking” system as part of the CAFRA but the law
enforcement community was adamantly opposed to any such reform.

7
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Congress could also make 1t clear that restitution takes
priority over forfeitures, so that the government would not be able
to trump victims’ claims by interposing a forfeiture claim that
“relates back” to the time when the offense was committed.® I
believe that Congress has already done so, in 18 U.3.C. 3572 (b),
but the government disputes that, claiming that the words “other
monetary penalty” does not include criminal forfeitures, even when
the forfeiture is in the form of a money Jjudgment against the

defendant.

IV. The procedures the Bill authorizes for imposing and chal-
lenging pre-trial asset restraining orders are manifestly
unfair to defendants and third parties.

Apart from the danger of authorizing the pre-trial restraint
of legitimate assets, the Bill would deny the defendant and third
parties a fair opportunity to learn the alleged basis for the
restraint order and a fair opportunity to be heard in opposition to
the government’s request. Nor does the Bill automatically exempt

assets needed to pay reasonable attorney’s fees, litigation

expenses, and necessary living expenses of the defendant and his

°The DoJ has policies that usually favor restitution over
other possible uses of forfeited property but they are sometimes
ignored by prosecutors. E.g., Adams v. U.S. Dept. of Justice Asset
Forfeiture Div., 2007 WL 3085986 (C.D. Ill. Oct. 18, 2007) (suit by
fraud victims seeking to recover money held by the U.S. Attorney’s
affice; instead of turning the money over ta the victims, DoJ was
giving it to local law enforcement agencies for their assistance in
the investigation of the fraud case).

8
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immediate family.® The Bill’s pre-trial restraint provision 1is
blatantly skewed against the defendant and third parties.

First, the defendant should not be required to establish (in
(2} (AY), as a prerequisite for a hearing, that “there are no
assets, other than the restrained property, available to the
defendant to retain counsel in the criminal case or to provide for
a reasonable living allowance...” This is in addition to the
onerous regquirement that he make “a prima facie showing that there
is a bona fide reason to believe that the court’s ex parte

”

finding...was in error. Experience in forfeiture cases has shown
that it is most difficult to prove that one cannct pay for one’s
criminal defense or support cone’s family without the use of the
restrained assets. Some courts have wrongly required defendants to
prove that they could not borrow money from any relative or friend;
that they could not sell their home or obtain a second mortgage,
etc. Where does the defendant get the money to retain counsel to
contest the restraint order, when it is so burdensome and difficult
to even obtain a hearing? Few lawyers are willing to “front” a
substantial amount of their time to a defendant in the hope that he
will be successful in obtaining the lifting of the restraint order.

CJA counsel does not typically view a challenge to the restraint

order as part of his job or else doesn’t have sufficient time to

*DoJ policy provides for the release of funds to pay legiti-
mate attorney fees and family living expenses in criminal for-
feiture cases where the government restrains substitute assets
(i.e., in the Fourth Circuit only). However, prosecutors ignore
this “policy” as often as not.
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undertake that challenge. If he wishes to keep the client, he may
alsc have a conflict of interest because if he is successful in the
challenge he is forced to withdraw from the case.

Two circuits, the Fifth and the Ninth, do not require any
showing that the restrained assets are needed to pay counsel or to
support cne’s family. U.S. v. Holy Land Foundation for Relief and
Development, 2007 U.S. App. LEXIS 17135 (5% Cir. July 18, 2007) (en
banc); U.S. v. Crozier, 777 F.2d 1376, 1382-84 (9" Cir. 1985); U.S.
v. Roth, 912 F.2d 1131, 1133 (9" Cir. 198%0) (defendant has due
process right to post-restraint hearing regardless of whether he
needs the property to pay counsel or for living expenses). Some
courts have interpreted the Second Circuit’s important decision in
U.S8. v. Monsanto, 924 F.2d 1186 (2d Cir.) (en banc), cert. denied,
502 U.S. 943 (1991), as also supporting “the notion that without
regard to the need to obtain counsel, a defendant is entitled to a
hearing on the restraint of his property.” U.S. v. Kirschenbaum,
156 F.3d 784, 783 (7 Cir. 1998). The Eighth Circuit has held that
due process requires an adversary hearing before the court issues
an asset restraining order. U.S. v. Riley, 78 F.3d 367, 379 (&%
Cir. 1996) (case did not involve property needed to pay counsel or
for living expenses). Since these are all constitutional deci-
sions, Congress should, at a minimum, not require the defendant to
make a showing that the restrained assets are needed to pay counsel

or to provide the necessities of life for one’s family.

10
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(3) Hearing— The current language in subparagraph (A) would
permit the court to deny a hearing for any reason or no reason at
all (i.e., the court “may hold a hearing”). The defendant may be
unjustly denied a hearing even if he makes a prima facie showing
that there is a bona fide reason to believe that ex parte finding
of probable cause was in error.

(4) Rebuttal- This provision, which states that the government
mist be allowed to cross examine any defense witness, exemplifies
the Bill’s dangerously one-sided approach. There is no parallel
provision stating that a defendant must be allowed to cross examine
any government witness, and (5) Pretrial Hearing contains highly
objectionable language pointing in the opposite direction. (5)
could be viewed as directing the court to deprive defendants of the
right to cross examine government witnesses where such cross would
“obtain disclosure of evidence or the identities of witnesses
earlier than required by the Federal Rules of Criminal Procedure or
other applicable law.” That provision will be interpreted by the
government to require a kangaroo hearing where the government gets
to present any evidence it wishes to (perhaps ex parte, so as to
deprive the defendant of an early look at its evidence), but the
defendant does not get to cross-examine the government’s witnesses.
No court has ever suggested that the government has a right to so
limit the defense at a pretrial hearing; as far as I am aware, the

government has never made such an argument.

11
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Finally, (5) directs the court to “not entertain challenges to
the grand jury’s finding of probable cause regarding the criminal
offense giving rise to a potential restitution order.” This too is
objectionakle. The grand jury proceeding is not only ex parte but
totally dominated by the prosecutor; thus, it is far too unreliable
to justify a complete bar on challenging the probable cause
supposedly “found” by the grand jury. The grand jury is often not
even instructed properly on the elements of the crime it is asked
to find probable cause for. Two circuits have held that a
defendant challenging a pretrial restraint order must be given the
opportunity to challenge the grand jury’s probable cause determina-
tion. U.5. v. Monsanto, 924 F.2d 1186, 11%5 (2d Cir.) (en banc),
cert. denied, 502 U.S. 943 (1991); Arconson v. City of Akron, 116
F.3d 804, 810 (6 Cir. 1997).

Third Party’s Right to Post-Restraint Hearing— This provision
does not adequately protect innocent third parties’ property
interests. It gives a third party with a legal interest in the
property a right to ask that the restraining order be modified to
mitigate the hardship caused by the order, but it does not
authorize the court to lift the restraining order entirely if the
third party proves that the property belongs to him (and is thus
not available to pay a future restitution order) rather than to the
defendant. There is no reason why the third party should have to
wait until the conclusion of the criminal case (perhaps years away)

in order to object on the ground that the property belonged to the

12
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third party and not to the defendant. Forfeiture case law allows
a third party to get the restraint order lifted immediately after
the pretrial hearing and this restitution statute should be no
different.

The use of the word “belonged” in (3) (B} 1is also ambiguous.
When must the property have “belonged” to the third party in order
to obtain relief? At the time the restitution order is entered?
At the time of the indictment? At the time when the defendant’s
criminal acts were committed? It should be no earlier than the
time of the indictment, because until then the third party usually
has no reason to suspect that the property may be the proceeds of
crime, or otherwise subject to a c¢laim by the government or
victims.

The other problem with (3} (B} 1is that it contains no protec-
tion for third parties who are bona fide purchasers (BFPs}) for
value, unlike 21 U.S.C. 853(n)(6), on which it is supposedly
modeled. A third party BFP for value should clearly be protected
against the confiscation of her property to pay the defendant’s

restitution obligations.

V. Sec. 743. Amendments to the Anti-Fraud Injunction Statute.

I would be remiss if I did not take this opportunity to
express my opposition to this sweeping expansion of 18 U.3.C.
1345(a) (2. That c¢ivil anti-fraud injunction statute reaches

“clean” assets of the defendant (“property of equivalent wvalue”)

13
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and thus poses the same problem as sec. 742.7 However, $1345(a) (2)
is presently limited in scope to only 2 federal crimes: healthcare
fraud and banking law violations as defined in 18 U.S.C. 3322 (d).
Congress’'s limitation of this powerful provision to those two cate-
gories was not arbitrary and should not be undone by this Congress.
The proposed amendment would make §1345(a) (2) applicable to every
single federal offense that “may result in an order of restitu-
tion.” Section 1345(a) was enacted in 1990 to provide extraor-
dinary powers to prosecutcors trying to recover billions in assets
from the notoricus S&L fraudsters of the late 1980's. It was then
expanded to cover health care fraud, a particularly pernicious and
costly type of fraud that bilks cur government out of billions each
year. There is no justification for providing the same drastic
weapons 1tTo prosecutors to combat every garden variety felony

aoffense that could give rise to an order of restitution.

Conclusion
While ultimately doing little to improve the compensation
available to crime victims, this Bill would tear a big hole in the
Sixth Amendment right to use legitimate funds to retain counsel of
choice to defend the accused. It is not worth the candle. I was

recently reminded of the importance of that right in the first

Notably, $1345(a) (2) provides no protections for money needed
to pay counsel or for necessary living expenses. While some courts
have seen fit to exempt such monies from restraint, statutory
protections are needed.

14
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episode of the wonderful HBO series on the life of John Adams,
which aired on March 16, 2008. In 1770, Adams bravely defended the
British soldiers who carried out the “Boston Massacre,” when they
were tried for murder. Thanks to Adams’ stalwart defense work,
which made him deeply unpopular in Boston for a time, all of the
soldiers were acquitted by the jury. Had Adams not taken their
case, they would likely have been found guilty and hung because the

Boston mob was screaming for their blood.
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Mr. Scott. Thank you.
Judge Cassell?

TESTIMONY OF PAUL G. CASSELL, PROFESSOR, S.J. QUINNEY
COLLEGE OF LAW, UNIVERSITY OF UTAH, SALT LAKE CITY, UT

Mr. CaSseLL. Chairman Scott and distinguished Members of the
Subcommittee, I am pleased to be here today to testify in support
of improving our Nation’s restitution statutes.

If there is one aspect of criminal justice policy which is uncontro-
versial, it is the idea that a criminal who causes a loss to a victim
ought to have to pay that loss back to the victim. Congress repeat-
edly has adopted this principle, and, most recently, it has been
mentioned in the Crime Victims’ Rights Act, which was passed just
a couple of years ago.

Unfortunately, however, that goal of requiring criminals to pay
back losses to victims is not being achieved. And I would like to
recommend four specific reforms to our Federal restitution statutes.

First, Federal judges should be given the authority to award res-
titution for all losses suffered by crime victims, not just narrow cat-
egories of losses. Right now, the main restitution statutes limit a
judge’s power to award restitution to lost property, medical ex-
penses, lost income, funeral expenses, and costs of participating in
the investigation. There is no general authorization for restitution,
with the result that when judges make a discretionary decision,
such as Professor Turley has talked about, to award restitution, all
too frequently the appellate courts have been forced to overturn
those decisions, because the statutes do not support the award.

For example, in United States v. Reed, the 9th Circuit was forced
to overturn a restitution award to victims whose cars were dam-
aged when an armed felon fled police, because they were not dam-
aged by the crime of a felon being in possession of a firearm.

In the United States v. Blake, the 4th Circuit was forced to over-
turn a District Court order for restitution for victims who had had
their credit cards stolen and charges run up on those cards because
the crime of theft of the credit card is not the same as the crime
of spending money on the credit card. The 4th Circuit said its deci-
sion represented, quote, “poor sentencing policy,” but the law did
not permit such an award.

The law should be changed. As the U.S. Judicial Conference has
recently recommended, Federal judges should be given discre-
tionary authority to award restitution when it is just and proper
under the circumstances of the case.

Second, Federal judges should be given the power to award res-
titution for all Federal crimes, not just those that happened to be
listed in title 18 of the U.S. Code. An illustration of the problem
comes from United States v. Elias. There, the defendants sent two
young men with no protective equipment into a tank to clean out
toxic waste. While working in the tank, one of the men was over-
come by toxic fumes, and he sustained very serious permanent
brain damage that will require expensive medical treatment for the
rest of his life.

Again, the district judge exercised discretion and concluded that
a $6.3 million restitution award was appropriate, but the 9th Cir-
cuit was forced to overturn the award. Why? Because environ-



70

mental offenses are listed in title 42 of the U.S. Code, not title 18
for which restitution is authorized. This makes no sense, and Con-
gress should give judges authority to award restitution for all Fed-
eral crimes.

Third, judges should be given discretionary authority to restrain
defendants from dissipating assets that could be used to satisfy a
restitution award. And here I must, with all respect, disagree with
Mr. Weissmann who has simply misdescribed the bills that are in
front of this Committee. The bills do not authorize the seizure of
assets. They simply authorize the judge, if the judge finds it appro-
priate, to restrain transference of the assets.

So if the defendant wants to continue to live in his million dollar
home, he is entitled to do that under these bills. But the bills
would also authorize the judge to forbid the defendant from trans-
ferring that home to his wife or something like that that could pre-
clude enforcement of restitution. The General Accounting Office
has found that this is a serious problem and that assets acquired
illegally are often rapidly depleted on intangible and excessive life-
style expenses. There is no justification for letting a Federal crimi-
nal steal money from a victim and then use that money to live the
high life before a final conviction could be obtained.

Federal judges should be given the authority on application from
prosecutors to restrain a defendant from dissipating assets that
could be used to satisfy a restitution award. Of course such author-
ity should include appropriate procedural protections for defend-
ants and innocent third parties. And the proposed bills in front of
this Committee do that. They would allow a restraining order only
on a finding of probable cause and then only for assets that would
be necessary for restitution and defendants can obtain expenses for
living expenses or to pay legal counsel.

The provisions of the Act are modeled on a forfeiture provision
that has been upheld by the United States Supreme Court. Crime
victims deserve the same kinds of protections when prosecutors are
trying to get assets for them as the Federal Government can use
when it is trying to forfeit assets to the U.S. Government.

Finally, Congress should also repeal the abatement ab initio doc-
trine, which prevents a restitution award from being entered when
a convicted defendant dies before his appeals are final. Again, this
problem might be well highlighted by the case that I believe Mr.
Weissmann worked on. In the case of United States versus Ken-
neth Lay, there was a 16-week jury trial after which Mr. Lay was
convicted of massive securities frauds involving Enron. However,
he died before the sentencing hearing. And as a result, the district
judge was prevented from entering a $43 million restitution award
that would have gone to the victims of that crime.

The statute should be changed. Right now the statutes do not
allow a judge to award restitution unless the defendant has finally
exhausted all of his appeals. We should change the law to allow the
judge to impose the restitution order and then let the defendants
pursue any appeals that might be appropriate.

So in sum, I think the issues that are in front of this Sub-
committee are very simple. When a criminal causes a loss to a vic-
tim, the criminal should be ordered to pay the victim for that loss.
I urge the Committee to move forward on the legislation in front
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of it, which would help to implement this principle in our Nation’s
Federal criminal justice system.
[The prepared statement of Mr. Cassell follows:]
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Mr. Chairman and Distinguished Members of the Committee,

T am pleased to be here today to discussion ways to improve restitution in the federal
criminal justice system.

The core purpose of restitution is to “ensure that the offender realizes the damage caused
by the offense and pays the debt owed to the victim as well as to society.”" Indeed, the
congressional mandate for restitution is “to restore the victim to his or her prior state of well-
being to the highest degree possible.”> Unfortunately, because of limits in the current federal
restitution statutes, this purpose is not being fully achieved. Congress should modify the federal
restitution statutes to give judges the power to require convicted criminals to fully compensate
their victims for harms caused by their crimes.

Several important bills have recently been introduced in Congress to improve restitution
procedures. S. 973 by Senator Dorgan and others, the “Restitution for Victims of Crime Act,”
and H.R. 845 by Representative Chabot and others, the “Criminal Restitution Improvement Act,
both would make valuable improvements for crime victims restitution. In my testimony today I
will touch on some of the improvements that these bills would make, while urging Congress to
go even further to improve restitution for crime victims.

»

Part I explains the vital importance of restitution to crime victims. When a convicted
federal criminal has caused a loss to the victim, the victim should be entitled to have the criminal
pay for the loss. This is not only a matter of common sense, but of long-established
congressional policy. Restitution is particularly important given our nation’s commitment to
equal justice, as the losses from crimes fall disproportionately on racial minorities and the poor.

Part 1l of my testimony urges Congress to give judges the ability to award restitution for
all losses suffered by crime victims. Current federal law authorizes judges to order restitution
only for certain narrow categories of losses, such as to compensate victims for damage to their
property or to reimburse them for medical expenses. The need to fit restitution awards into these
narrow pigeonholes has led to considerable litigation about whether particular restitution awards
made by district court judges were authorized by statute. But in the midst of resolving those
disputes, a larger point has been missed: that restitution’s purpose is to restore crime victims to
where they would have been had no crime been committed. Unfortunately, by limiting
restitution to a few specific categories of loss, the current restitution statutes do not permit trial
judges to achieve that goal. My testimony discusses specific examples of appellate court cases
that have overturned quite appropriate district court restitution orders on the grounds that they
were not statutorily-authorized. Congress should extend these statutes and give judges
appropriate power to require criminals to pay for the losses they have caused.

Part 111 of my testimony urges Congress to allow judges to impose restitution on

v United States v. Reano, 298 F.3d 1208, 1212 (10th Cir, 2002).
* United States v. Hill, 798 F.2d 402, 405 (10th Cir. 1986) (citing S. REP. NO. 97-532, 97th Cong., 2d
Scss. at 30, reprinted in 1982 U.S.C.C.AN. 2515, 2536).

1
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criminals convicted of ¢/ federal crimes, not just federal crimes that happen to be found in Title
18 of the Criminal Code and a few other areas. Perhaps because of a drafting oversight, the
current federal laws only allow restitution for offenses found in a particular parts of the U.S.
Code. This is a very artificial limit, meaning that while restitution can be awarded for wire fraud
or bank robbery (which are forbidden in Title 18), it cannot be ordered for environmental
offenses or securities offenses (which are forbidden in Title 42 and Title 15). Restitution should
be broadly permitted for any federal criminal offense.

Part IV urges passage of legislation to give courts the authority to restrain a defendant’s
assets that might be used to satisfy a restitution award, upon a proper showing from the
Government. Legislation is needed to prevent defendants from dissipating assets and thus
thwarting the purposes of the restitution statute. Carefully drawn legislation would be fully
consistent with the Constitution.

Part V of my testimony urges adoption of legislation that would allow restitution to be
enforced even where the convicted criminal has passed away before exhausting his appeals. The
recent Enron case, in which more than $43 million in restitution could not be ordered because of
a glitch in statutes on this issue highlights the need for reform.

Finally, Part VI of my testimony urges Congress to it pass legislation giving judges
greater power to prevent profiting by criminals. The current federal law on the subject is
apparently unconstitutional, yet Congress has not taken steps to correct the problem. It would be
an embarrassment to the federal system of justice if criminals were able to be profit from their
crimes merely because no one had taken the time to draft appropriate, constitutional legislation.
Corrective legislation could be easily drafted, by giving judges discretionary power to prevent
profiteering as a condition of supervised release. ln addition, it is possible to draft a
constitutional statute that forbids profiteering by criminals.

1 testify today as a law professor from the S.J. Quinney College of Law at the University
of Utah, where I teach Crime Victims’ Rights and Criminal Procedure among other subjects. |
have also published scholarly works on the subject of crime victims’ rights.® From July 2002 to
November 2007, 1 served as a federal district court judge for the District of Utah. From October,
2005, to November, 2007, 1 served as the Chair of the Judicial Conference’s Criminal Law
Committee.

I.  RESTITUTION FOR CRIME VICTIMS MUST BE GIVEN A HIGH PRIORITY
IN THE FEDERAL CRIMINAL JUSTICE SYSTEM.

While other aspects of the nation’s criminal justice system may be controversial, there
appears to be near universal agreement on the need for restitution. As commentators have

3 See, e.g., DOUGLAS BLLOOY, PAUL CASSLLL & STIVEN TWIST, VICTIMS IN CRIMINAL PROCLDURL
(Carolina Academic Press 2d cd. 2003); Paul G. Casscll, Recognizing Victims in the Federal Rules of
Criminal Procedure: Proposed Amendments in Light of the Crime Victims ' Rights Act, 2005 BYU L. RTV.
835.
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recognized, “In perhaps unique contrast [to the division of opinion about other aspects of
criminal justice policy], the idea of requiring offenders to make restitution for the harm
attributable to their crimes appears by every available indicator to command an almost universal
level of favorable interest.”* In the federal system specifically, the importance restitution for
crime victims has been repeatedly recognized. The 2004 Crime Victims Rights Act (CVRA)
specifically includes in its list of rights for victims a right “to full and timely restitution as
provided in law.”

The CVRA’s right to restitution build on a long line of statutes designed to ensure that
victims are made whole when they suffer losses at the hands of criminals. The idea behind these
statutes was well expressed by the President’s Task Force on Victims of Crime in 1982:

Crime exacts a tremendous economic cost. In the vast majority of cases it is the
victim, not the offender, who eventually shoulders this burden. This is unjust. The
concept of personal accountability for the consequences of one’s conduct, and the allied
notion that the person who causes the damage should bear the cost, are at the heart of
civil law. Tt should be no less true in criminal law.®

Building on these ideas, in 1982 Congress passed the Victim and Witness Protection Act
that required restitution in many federal criminal cases. The goal behind the legislation was to
ensure that “restitution to the victim will be the expected norm, and no longer an afterthought.”’
Thus, it was the intent of Congress “that judges order restitution in each and every case where
the court finds there has been property loss or injury to the victim, . . . to make the victim whole
once aggain. It is the duty of the court to insure that the convicted criminal be the one who
pays.”

Congress expanded restitution rights in 1996 with the Mandatory Victim Restitution Act.”
The legislative history surrounding the Act explains: “The true cost to the victims and survivors
of crime, particularly violent crime, is incalculable. Even so, where known, the direct costs of
crime to its victims are staggering. In 1991, the direct economic costs of personal and household
crime was estimated at $19.1 billion, a figure that does not include the costs associated with
homicides or costs attributed to the criminal justice system.”'® As a result, Congress concluded
that “[i]t is essential that the criminal justice system recognize the impact that crime has on the
victim, and, to the extent possible, ensure that [the] offender be held accountable to repay these

costs.”"!

* Alan T. Harland & Cathryn J. Rosen, Impediments to the Recovery of Restitution by Crime Victims, 5
VIOLENCE AND VICTIMS 127, 128 (1990).

*18 US.C. § 3771(a)(6).

¢ PRESIDENT’S TASK FORCE ON VICTIMS OF CRIME, FINAL REPORT 79 (1982).

7128 CONG. REC. 26810 (Oct. 1, 1982) (statement of Sen. Heinz).

¥128 CONG. RL:C. 26811 (Oct. 1, 1982) (statement of Sen. Laxalt).

? Codified at 18 U.S.C. § 3663A.

'S Rep. 104-179 at 17,

"id at18.
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In spite of these lofty goals, however, victims of federal crimes still face significant
hurdles to receiving full restitution for their losses. The challenges are of two types: First, not
every loss from a crime is covered by the current federal restitution statutes. Some losses are not
covered and some crimes simply fall outside of the restitution regime. Second, even where
restitution is ordered, collection of the restitution order remains far from perfect. While federal
prosecutors have made heroic efforts in many cases to obtain restitution for victims, too often
their efforts are in vain because of inadequate enforcement tools.

In my testimony today, 1 will talk about ways to improve both the coverage of federal
restitution statutes and the enforcement of federal restitution statutes. Because of the limited
time available, [ will not talk about every reform that has been suggested. In particular, the
Department of Justice has provided a detailed review of some of the ways in which collection of
restitution could improved, and T endorse those proposals.

But before turning to the specifics of needed reforms, one more point should be
highlighted: Restitution becomes even more important when we remember that victimization
does not strike all segments of American society equally. Instead, it is clear that racial minorities
and the poor are much more likely to be victimized by crime (especially violent crime) than are
whites and the affluent. According to the latest data from the Bureau of Justice Statistics,
African-Americans are victimized at a rate more than 37% higher than are whites.'> For
completed crimes of violence, the victimization rate is more than double that for whites.”* For
the poor, the same pattern reappears. Those earning less than $15,000 a year are far more likely
to become the victim of a crime than are those earning more than $50,000 a year.'* Indeed, for
completed crimes of violence. Those earning less than $15,000 a year or more than twice as
likely to be victimized as those earning more than $50,000 a year.'

As part of our nation’s commitment to equal justice, Congress should ensure that all
victims of federal crimes receive full restitution from the criminals who victimized them. Along
the same lines, some may argue that restitution should be restricted because racial minorities and
the poor are disproportionately represented among federal offenders. If | understand the
argument correctly, the concern is that oversized restitution awards will make it difficult for
these offenders to reintegrate into law-abiding society. This argument, however, fails to
recognize that judges are already required — and will continue to be required — to set an
approgpri ate payment for any restitution award, taking full account of the offender’s ability to
pay.'® Thus, no offender will ever be required to pay more than is economically reasonable
under the circumstances. More important, with regard to race, it is well known that most crimes

12

BUREAU OF JUSTICE STATISTICS, U.S. DEPT. OF JUSTICE, CRIMINAL VICTIMIZATION IN THE UNITED
STATES, 2005 at Table 5.

13 Id

“ Id at Table 14.

15 Id

' 18 U.S.C. § 3664(H)(2).
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are intra-racial."” When considering restitution, then, the choice will typically be whether a loss
from a crime should be borne by a victim or a criminal of the same race. In making this choice,
the interests of the law-abiding victim must be given precedence over those of the offender. As
the President’s Task Force on Victims of Crime has explained, “It is simply unfair that victims
should have to liquidate their assets, mortgage their homes, or sacrifice their health or education
or that of tll'éeir children while the offender escape responsibility for the financial hardship he has
imposed.”

To achieve the goal of full and enforceable restitution for crime victims, several
important reforms must be made to federal restitution laws. I turn, then, to these reforms.

II. JUDGES SHOULD BE EMPOWERED TO AWARD RESTITUTION FOR ALL
LOSSES INCURRED BY A VICTIM, NOT JUST NARROW CATEGORIES
OF LOSSES.

Congress should expand the federal restitution statutes to give judges greater authority to
order convicted criminals to pay restitution to their victims. Current federal law authorizes
judges to order restitution only in certain narrow categories, such as to compensate for damage to
property or medical or funeral expenses. These narrow categories have led to considerable
litigation about whether various restitution awards were properly authorized by statute. But in
the midst of resolving those disputes, a larger point has been missed: that judges should have
broad authority to order defendants to make restitution to restore victims to where they would
have been had no crime been committed. Trial courts should have broader authority to award
restitution where the interests of justice so require.

A Current Restitution Statutes Permit Judges to Award Restitution Only for Very
Specific Items of Loss and for Narrow Connections to a Crime.

The Supreme Court has held that a district court’s power to order restitution must be
conferred by statute.'” The main federal restitution statutes - 18 U.S.C. §§ 3663 and 3663A -
permit courts to award restitution for several specific kinds of loss, including restitution for loss
of property, medical expenses, physical therapy, lost income, funeral expenses, and expenses for
participating in all proceedings related to the offense. The statutes contain no general
authorization for restitution to crime victims, even where such restitution is indisputably just and
proper.

7 BURFAU OF JUSTICE STATISTICS, U.S. DEPT. OF JUSTICE, CRIMINAT, VICTIMIZATION TN THE UNITED
STATES, 2005 at Table 42.

18 7,
' Hughey v. United States, 495 U.S. 411, 415-16 (1990); see also United States v. Bok, 156 F.3d 157,
166 (2d Cir. 1998) (“It is well-cstablished that a federal court may not order restitution except when
authorized by statute.”), United States v. Helmsley, 941 F.2d 71, 101 (2d Cir. 1991) (“Federal court have
no inhcrent power to order restitution. Such authority must be conferred by Congress.”).
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A case I handled in 2006 will illustrate the problem. In United States v. Gulla?® 1
sentenced a defendant for the crimes of bank fraud and aggravated identity theft. Ms. Gulla had
pled guilty to stealing personal information out of the mail from more than 10 victims, and then
running up false credit charges of more than $50,000. Government search warrants recovered an
expensive Rolex watch and eleven leather jackets purchased by Ms. Gulla. Following the
recommendation of the government, I sentenced Ms. Gulla to a term of 57 months in prison. I
also ordered her to pay restitution for the direct losses she caused.

But the victim impact statements in the case revealed that they had suffered more than
just financially from these crimes. One victim wrote about the considerable time expended on
straightening things out:

1 was 71 years of age when two fraudulent checks were written on
courtesy checks that were stolen from my mailbox. . . . There is no way to
describe the frustration and time involved in contacting the various financial
institutions, to determine if there were any other fraudulent charges. We had to
stop automatic withdrawals since there were not funds available to cover the
checks. We are grateful that we did not have to cover the checks because this
would have been a problem. There was considerable time and frustrations
involved in getting everything straightened out. I believe that justice should be
satisfied and the guilty person be held accountable for breaking the law. Even to
this day we worry about someone tampering with our mail. We have investigated
a locked mail box and have not made any decision as yet.

Another victim wrote that she spent a great deal of time clean up her credit:

My husband and I are victims of Ms. Gulla's scam. We had a check stolen
from our mailbox, and apparently she forged her name to it, and changed the
amount.. . . Since then, it has cost us more than $200 in check fees, fees for
setting up a new account, and fees for stopping payment on checks. This does not
include my time (about 20 hours, and still counting) to track down outstanding
checks, talking to the banks (mine and the one where she tried to cash the check),
rearranging automatic deductions, talking to the sheriff and filling out appropriate
paperwork.

Now T am not able to put mail out in my mailbox, so T have to make [a]
special trip to the post office to mail letters. As of this date, I am still attempting
to clear up the affected account.

This has been a great inconvenience for us, and it makes me question my
safety in my home, if someone is able to gain access to my personal mail, what is
next?

Finally, one last victim wrote about losing time with her children to deal with the crime:

* 2:05-CR-634-PGC (D. Utah Mar. 8, 2006).
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We felt, and continue to feel, very vulnerable now that something has been
stolen out of our mailbox, something that allows someone with dishonest, selfish
intentions access into our personal information. . . .

[Another way the crime] impacted us was by loss of time. Ms. Gulla's
selfish act caused us countless phone calls to the credit card company (and
although they've been very helpful, they have not always been very speedy). We
have had to spend time filling out forms and sending in paperwork to resolve this
situation, which was no fault of our own. 1t has been extremely frustrating to do
all this, especially since we are self-employed and have 3 small children. Any
time we have spen[t] on Ms. Gulla's theft is time we are not running our own
livelihoods or enjoying our precious children. That has been the biggest loss of
all.

Tn light of these victim statements, it seemed to me (as I said in court) that T should be
able to order restitution beyond the direct financial losses of the phony charges run up by the
defendant. In particular, I thought it would be fair to order restitution for the lost time the
victims suffered in responding to the defendant’s crime. Unfortunately, as the government
explained at the hearing, current law does not allow this. Restitution is not permitted for
consequential losses”' or other losses too remote from the offense of conviction

The case law around the country demonstrates that this particular problem is not unique.
In many circumstances, courts of appeals have overturned restitution awards that district judges
thought were appropriate, not because of any unfairness in the award but simply because the
current restitution statutes failed to authorize them:

. In Unifed States v. Reed,” the trial court ordered restitution to victims whose cars
were damaged when the defendant, an armed felon, fled from police. The Ninth
Circuit reversed the restitution award because the defendant was convicted of
being a felon in possession of a firearm and the victims were not victimized by
that particular offense.

. In United States v. Romines** a defendant on supervised release absconded from
his residence and employment, driving away on his employer’s motorcycle and
later cashing an $8,000 check from his employer’s bank account. He was caught,
and the district court ordered restitution of $8,000 to the employer as part of the
sentence for the supervised release violation. The Eleventh Circuit reversed

2 United States v. Sablan, 92 F.3d 8635, 870 (9th Cir. 1996).

* See, e.g., United States v. Havens, 424 F.3d 535 (7th Cir. 2005) (a victim of identify theft “takes the
position that she is entitled to reimbursement for all the time she spent in this endeavor [of clearing
credit], but in our view that goes too far”); United States v. Barany, 884 F.2d 1255, 1260 (9th Cir. 1989)
(victim's attorney's fees too remote); United States v. Kenney, 789 F.2d 783, 784 (9th Cir. 1986) (wagcs
for trial witnesses too remote).

* 80 F.3d 1419, 1421 (9th Cir. 1996).

** 204 F.3d 1067 (11th Cir. 2000).
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because the government, rather than the employer, was the victim of the
defendant’s violation: “The only victim of that crime was the government, whose
confidence in [the defendant’s] rehabilitation seems to have been misplaced.” **
Accordingly, the Eleventh Circuit overturned the restitution order because “of the
absence of textual authority to grant restitution.”*

In United Staies v. Cutier,*" the defendant sold a house to his niece, then filed a
fraudulent bankruptcy petition. The defendant was convicted of false statements
in the petition. At sentencing, the district court ordered the defendant to pay his
niece $21,000 in restitution because of her losses in a fraudulent conveyance
action instituted by the bankruptcy trustee. The First Circuit overturned the order
because the niece was not a direct victim of the defendant’s criminal action of
filing a fraudulent petition before the bankruptcy court.

In United States v. Havens,” the defendant pleaded guilty to various offenses
relating to identity theft. The victim had earlier pursued a civil action against the
defendant, receiving $30,000 in damages, and the district court ordered restitution
in that amount. The Seventh Circuit reversed this restitution order, holding that it
was unclear which damages and costs qualified as appropriate losses under the
Mandatory Victims Rights Act.””

In United States v. Shepard,”' a hospital social worker drained a patient’s bank
account through fraud. The hospital paid the patient $165,000 to cover the loss.
The social worker was later convicted of mail fraud and the district court ordered
restitution of the $165,000 to the hospital. But the Seventh Circuit held that the
patient was the only direct victim of fraud in the case and reversed the restitution
order to the hospital *

In United States v. Rodrigues,” a defendant, an officer of a savings and loan, was
convicted of numerous charges stemming from phony real estate transactions.
The district court found that Mr. Rodrigues usurped a S&L's corporate
opportunities by substituting himself for the S&L in four real estate deals and
ordered him to pay $1.5 million in restitution - his profits in those deals. The
Ninth Circuit reversed, holding that since the defendant’s profits arose from the
defendant taking his victim's corporate opportunities, rather than from direct

25

31
32

313 F.3d 1 (st Cir. 2002).
424 F.3d 535 (7th Cir. 2005).

269 F.3d 884 (7th Cir. 2001).

229 F.3d 842 (9th Cir. 2000).



80

losses by the S&L, restitution was improper. “Although the corporate opportunity
doctrine allows recovery for a variety of interests, including mere expectancies,
restitution under the VWPA is confined to direct losses.”**

In United States v. Stoddard,”® the trial court ordered substantial restitution by the
defendant, an official of a savings bank. The defendant misappropriated $30,000
from an escrow account and used the money to fund two real estate purchases.
He subsequently netted $116,223 in profits from the real estate transactions.
Although the trial court ordered restitution to the savings bank based on the
defendant’s profits, the Ninth Circuit set the order aside because that the
restitution statute only allowed restitution for direct losses.”®

In Government of the Virgin Islands v. Davis,”” the defendant pleaded guilty to
conspiracy to defraud, forgery, and related counts in connection with an attempt
to defraud an estate of more than a million dollars in real and personal property.
The trial judge ordered restitution that included the attorney’s fees spent by the
estate to recover its assets, but the Third Circuit reversed: “Although such fees
might plausibly be considered part of the estate’s losses, expenses generated in
order to recover (or protect) property are not part of the value of the property lost
(or in jeopardy), and are, therefore, too far removed from the underlying criminal
conduct to form the basis of a restitution order.”*®

In United States v. Arvanitis,” the trial court awarded attorney's fees in favor of a
victim who had spent considerable money investigating the defendant’s fraud.
The Seventh Circuit reversed because the restitution statute for property offenses
“limits recovery to property which is the subject of the offense, thereby making
restitution for consequential damages, such as attorney’s fees, unavailable.”"

In United States v. Sablan,*" a defendant was convicted of computer fraud, and
the district court ordered restitution including consequential damages of $5,350
incurred by the victim. The Ninth Circuit reversed the part of the restitution order
based on consequential damages, such as expenses arising from meeting with law
enforcement officers investigating the crime, because such expenses were not
strictly necessary to repair damage caused by defendant’s criminal conduct.

1d. at 846.

150 F.3d 1140, 1147 (9th Cir. 1998).

Id. at 1147,

3 F.3d 41 (3rd Cir. 1994).

* Id. at47.

902 F.2d 489 (7th Cir. 1990).

Id. at 496.

92 F.3d 865, 870 (9th Cir. 1996).
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. In United States v. Blake,” the defendant was convicted of using stolen credit
cards and the district court ordered restitution to victims for losses that resulted
from their stolen credit cards. Even though there was a clear factual connection
between Mr. Blake’s conduct and the offense of his conviction, the Fourth Circuit
reversed a restitution order reluctantly. “Although the result we are compelled to
reach represents poor sentencing policy, the statute as interpreted requires the
holding that the persons from whom Blake stole the credit cards do not qualify as
victims of his offense of conviction, and as such he cannot be ordered to pay
restitution to them . . . the factual connection between his conduct and the offense
of conviction is legally irrelevant for the purpose of restitution.”*

. In United States v. Hays,* the defendant was convicted of possession of stolen
mail, specifically three credit cards. The trial court ordered him to pay restitution
to the credit card companies of $3,255 for charges to those stolen credit cards.
The Eleventh Circuit reversed, because the charges were not caused by the
specific conduct that was the basis of the offense of conviction (mail fraud).

The point here is not that any of these restitution awards were correctly or incorrectly
made by the trial judges under the current statutory framework. Instead, the point is that the
judges in these cases sfrould have had authority to make these awards. After all, at sentencing a
trial judge has full and complete information about the nature of the offense, the impact of the
crime on the victim, and the defendant’s personal and financial circumstances.” When a judge
has reviewed all of that information and determined that restitution is appropriate, it is not clear
why that order should be subject to further litigation about whether it fits into some narrow
statutory category. After all, the core purpose of restitution is to “ensure that the offender
realizes the damage caused by the offense and pays the debt owed to the victim as well as to
society.”*® Indeed, the congressional mandate for restitution is “to restore the victim to his or her
prior state of well-being to the highest degree possible."*” Unfortunately, however, because
judges must fit restitution orders within narrow pigeon holes, this congressional purpose may not
be fully achieved.

B. The Restitution Statutes Should Be Broadened to Give Judges Power to Make

# 81 F.3d 498, 506 (4th Cir. 1996).

1d.

* 32 F.3d 171, 173-74 (1 1th Cir. 1995).

# See FED. R. CRIM. P. Rulc 32(d)(1)(B). (2)(A)(i)~(iii) (“The prescntence report must . . . calculate the
defendant’s offense level and criminal history category; . . . the defendant’s history and characteristics,
including; any prior criminal record; the defendant’s financial condition; any circumstances affecting the
defendant’s behavior that may be helpful in imposing sentence or in correctional treatment . . ."); see also
Rule 32(c)(B) (“If the law requires restitution, the probation officer must conduct an investigation and
submit a report that contains sufficient information for the court to order restitution.”).

¥ United States v. Reano, 298 F.3d 1208, 1212 (10th Cir. 2002).

¥ United States v. Hill, 798 F 2d 402, 405 (10th Cir. 1986) (citing S. REP. NO. 97-532, 97th Cong., 2d
Scss. at 30, reprinted in 1982 U.S.C.C.AN. 2515, 2536).
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Such Restitution Awards as are Just and Proper in Light of all the

Circumstances.

The main federal restitution statutes — 18 U.S.C. §§ 3663 and 3663 A - should be
amended to give judges broad discretionary authority to enter restitution awards that are just and
proper in light of all the circumstances. The Judicial Conference has taken precisely this
position, explaining:

Currently, there is no authorization under federal law for general restitution to
crime victims. A judge may order restitution only if the loss suffered by the
victim falls within certain categories specified by statute. On recommendation of
the [Criminal Law] Committee, the Judicial Conference agreed to support
legislation that would authorize general restitution in any criminal case at the
discretion of the judge when the circumstances of the case warrant it.**

In light with the recommendation of the Judicial Conference, Congress should amend §
3663A to read as follows:

§ 3663 A. Mandatory restitution to victims of certain crimes

(2

(1) Notwithstanding any other provision of law, when sentencing a defendant
convicted of an offense described in subsection (c), the court shall order, in
addition to, or in the case of a misdemeanor, in addition to or in lieu of, any other
penalty authorized by law, that the defendant make restitution to the victim of the
offense or, if the victim is deceased, to the victim's estate.

(2) For the purposes of this section, the term “victim” means a person-directly-and-
preximately-harmed or who suffered loss or injury as a result of the commission
of an offense for which restitution may be ordered, or who suffered harm, injury
or loss that would not have happened but for the defendant’s crime including, in
the case of an offense that involves as an element a scheme, conspiracy, or pattern
of criminal activity, any person directly harmed by the defendant’s criminal
conduct in the course of the scheme, conspiracy, or pattern. In the case of a
victim who is under 18 years of age, incompetent, incapacitated, or deceased, the
legal guardian of the victim or representative of the victim’s estate, another family
member, or any other person appointed as suitable by the court, may assume the
victim's rights under this section, but in no event shall the defendant be named as
such representative or guardian.(3) The court shall also order, if agreed to by the
parties in a plea agreement, restitution to persons other than the victim of the
offense.

(b) The order of restitution shall require that such defendant--

(1) in the case of an offense resulting in damage to or loss or destruction of
property of a victim of the offense--
(A) return the property to the owner of the property or someone designated

# Report of the Judicial Conference of the United States, Sept. 2006, at 18.
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by the owner; or(B) if return of the property under subparagraph (A) is
impossible, impracticable, or inadequate, pay an amount equal to-
(i) the greater of--
(I) the value of the property on the date of the damage, loss,
or destruction; or(IT) the value of the property on the date
of sentencing, less
(ii) the value (as of the date the property is returned) of any part of
the property that is returned;
(2) in the case of an offense resulting in bodily injury to a victim-
(A) pay an amount equal to the cost of necessary medical and related
professional services and devices relating to physical, psychiatric, and
psychological care, including nonmedical care and treatment rendered in
accordance with a method of healing recognized by the law of the place of
treatment;(B) pay an amount equal to the cost of necessary physical and
occupational therapy and rehabilitation; and(C) reimburse the victim for
income lost by such victim as a result of such offense;
(3) in the case of an offense resulting in bodily injury that results in the death of
the victim, pay an amount equal to the cost of necessary funeral and related
services and, in the court’s discretion, any appropriate sum to reflect income lost to
the victim's surviving family members or estate as a result of the death; and
(4) in any case, reimburse the victim for lost income and necessary child care,
transportation, and other expenses incurred during participation in the
investigation or prosecution of the offense or attendance at proceedings related to
the offense-; and
(5) in any case, to pay to the victim any amount or transfer to the victim any
property that the court in its discretion finds is just and proper to help restore the
victim to the position the victim would have been in had the defendant not
committed the crime or to compensate the victim for any form of injury, harm, or
loss, including emotional distress or other consequential injury, harm, or loss, that
the victim has suffered as a reasonably foreseeable result of the defendant’s crime
or that would not have happened but for the defendant’s crime.

(1) This section shall apply in all sentencing proceedings for convictions of, or
plea agreements relating to charges for, any offense-
(A) that is—

preduets): an offense against the United States or a violation of

supervised released and
(B) in which an identifiable victim or victims has suffered a physical

injury or pecuniary loss or other harm of any type, including any

12
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consequential loss.
(2) In the case of a plea agreement that does not result in a conviction for an

offense described in paragraph (1), this section shall apply only if the plea
specifically states that an offense listed under such paragraph gave rise to the plea
agreement.
(3) This section shall not apply in the case of an offense described in paragraph
(1)(A)(i) if the court finds, from facts on the record, that--
(A) the number of identifiable victims is so large as to make restitution
impracticable; or(B) determining complex issues of fact related to the
cause or amount of the victim’s losses would complicate or prolong the
sentencing process to a degree that the need to provide restitution to any
victim is outweighed by the burden on the sentencing process.

(d) An order of restitution under this section shall be issued and enforced in accordance
with [18 U.S.C. § 3664].

Parallel changes should be made to 18 U.S.C. § 3663.

These modifications make several important improvements. First, in section (c)(1)(A),
restitution would be authorized for any federal offense. Tt is nonsensical to limit restitution to
offenses found in certain parts of Title 18 — as discussed in Part 111 of this testimony.

Second and most important, the restitution statute would be changed to broadly authorize
trial judges, in their discretion, to award restitution where it was fair. Restitution would be
authorized any time it was “just and proper to help restore the victim to the position the victim
would have been in had the defendant not committed the crime or to compensate the victim for
any form of injury, harm, or loss, including emotional distress or other consequential injury,
harm, or loss, that the victim has suffered as a result of the defendant’s crime or that would not
have happened but for the defendant’s crime.” This general authorization would avoid pointless
litigation about whether a restitution award happened to fit into one statutory cubby hole or
another. Instead, the focus would be on whether restitution was “just and proper.” Obviously, a
defendant would be free to appeal such awards (just as restitution awards can be appealed now).
But the focus on appeal would be on the appropriateness of the award, not parsing technical
statutory authorizations.

It is important to emphasize that this authorization would give discretion to trial judges to
enter broad restitution awards. Because a sentencing judge has considerable information — both
about the defendant and the victim — it is appropriate to vest discretion over this particular kind
of award. Other, more indisputable areas of restitution (such as for loss of property or medical or
funeral expenses) would remain mandatory, as they are under current law.

Third, the statute would be changed to give judges discretion in homicide cases to award
restitution to surviving family members for the income that the murder victim would have
earned. This is an issue that is currently before the appellate courts, with the question being
whether the “lost income” provision in the statute applies only to bodily injury cases or to

13
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homicide cases as well.* Regardless of how that litigation about the current statutory regime
ultimately plays out, it is hard to see any argument for flatly denying judges the ability to award
restitution against a convicted murderer in favor of the victim’s survivors when the judge
believes such restitution is appropriate. Members of Congress actively involved in victims’
rights have spoken in favor of lost income restitution in homicide cases.®® The proposed changes
would reflect that position.

Fourth, the statute would be changed to recognize “but for” causation as a basis for
awarding restitution. Under current law, the fact a loss would not have occurred “but for” the
defendant’s crime is an insufficient basis for a restitution award. As the Third Circuit explained,
legal “fees might plausibly be considered part of [the victim’s] losses, [but] expenses generated
in order to recover (or protect) property are not part of the value of the property lost (or in
jeopardy)” even if those expenses would not have resulted “but for” the criminal conduct.™
Restitution for “but for” losses, however, seems entirely fair and is indisputably what Congress
wants. Congress wants restitution “to restore the victim to his or her prior state of well-being to
the highest degree possible.””> Permitting judges to require defendants to make restitution for
losses that would not have occurred but for the defendant’s crimes would go a long way towards
helping to restore victims to their prior state of well-being.

Fifth, the proposed changes would allow a judge to award restitution for reasonably
foreseeable consequential damages. As a matter of policy, there is no justification for the results

¥ Compare United States v. Serawop, 503 F.3d 1112 (10™ Cir. 2007) (upholding district court lost
incomc award in voluntary manslaughtcr casc); United States v. Bedonie, 317 F. Supp. 2d. 1285 (D. Utah
2004), revd on other grounds, 413 F.3d 1126 (10th Cir. 2005) (holding that lost income calculation and
restitution proper under the MVRA); and United States v. Razo-Leora, 961 F.2d 1140 (5th Cir. 1992)
(holding that prosecution produced sufficient evidence that $100,000 award to widow of murder victim
for lost income was relatively conservative and that the award had adequate support) and United States v.
Ferranti, 928 F. Supp. 206 (E.D.N.Y. 1996), aff d withoui discussion of restitution issues sub nom.,
United States v. Tocco, 135 F.3d 116 (2d Cir. 1998) (ordering restitution of direct and indirect victims of
arson in which one firefighter was killed and one seriously injured, and requiring pavment for the lost
carnings of the deceasced paid to his widow) with United States v. Checora, 175 F3d 782, 795-96 (10th
Cir.1999) (vacating a district court’s restitution order based on insufficient evidence after the district court
found that a murder victim paid Child and Family Services for the upbringing of his children) and United
States v. Jackson, 978 F.2d 903, 914-15 (5th Cir. 1992), cerr. denied. 508 U.S. 945 (1993) (reversing a
district judge’s restitution order for the victims’ lost income and funeral expenses in a well-publicized
murder and kidnaping because the district court did not make any factual findings concerning the amount
of the victims' losses) and United States v. Founiain, 768 F.2d 790, 801-03 (7th Cir. 1985) (holding that
future income calculations and restitution “unduly complicates the sentencing process and hence is not
authorized by the |[VWPA|").

0 See 150 CONG. REC. S10910 (Oct. 9, 2004) (statement by Sen. Kyl) (“We specifically intend to
endorse the expansive definition of restitution given . . . in IZ.8. v. Bedonie and U.S. v. Serawop in May
2004 [awarding lost income in two homicide cases]”).

U Davis, 43 F.3d at 46-47.

2 Hill, 798 F.2d at 405 (citing S. REP. NO. 97-532, 97th Cong., 2d Sess. at 30, reprinted in 1982
U.S.C.C.AN. 2515, 2536).
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in cases like Government of the Virgin Islands v. Davis, where a victim suffers a consequential
loss from a crime (such as attorney’s fees) and yet a sentencing judge is not empowered to award
restitution.

S. 973 would take a modest, positive step in this direction by specifically authorizing
crime victims to receive restitution (under both § 3663 and § 3663A) to “reimburse the victim for
attorney’s fees reasonably incurred in an attempt to retrieve damaged, lost, or destroyed
property” or to “reimburse the victim for reasonably incurred attorneys’ fees that are necessary
and foreseeable results of the defendant’s crime (which shall not include payment of salaries of
Government attorneys).” This language would eliminate a conflict in the circuits regarding
whether attorney’s fees are recoverable under the existing restitution statutes. Thus, in most
cases — such as Government of the Virgin Islands v. Davis — the circuit courts have held that
attorney’s fees are not recoverable as restitution.® A few circuit courts, however, have found
restitution for attorney’s fees to be proper — at least on the particular facts of the case.”

Attorney’s fees should always be recoverable by a crime victim, so long as the fees were
a reasonable foreseeable consequence of the defendant’s crime. When a defendant is convicted
of committing a crime that causes a loss to a victim, that victim should be made whole. If the
defendant has forced the victim to spend money to hire an attorney, the defendant should suffer
that financial cost — not the innocent victim. Anything else fails to restore a victim to his or her
“prior state of well-being to the highest degree possible.”

But attorney’s fees are only small part of a much larger problem. Consequential losses
take a variety of shapes and forms. The current restitution statute do not authorize award of such
. 55 . .
restitution.”” When a victim suffers a loss as a reasonable foreseeable consequence of a

% See, e.g., United States v. Onyiego, 286 F.3d 249, 256 (5" Cir. 2002) (reversing restitution award for
costs incurred by victim travel agencies in defending against lawsuits by airlines resulting from
defendant’s theft of airline tickcets); United States v. Diamond, 969 F.2d 961, 968 (10'h Cir. 1992)
(Fexpenses generated in recovering a victim’s losses . . . generally are too far removed from the
underlying criminal conduct to form the basis of a restitution order”; striking district court restitution
order of attorney’s fees); United States v. Barany, 884 F.2d 1255 (9® Cir. 1989) (attomey’s fees “too
remote”; striking restitution award of attomey’s fees in favor of victim); United Stares v. Mitchell, 876
F.2d 1178, 1184 (5™ Cir. 1989) (no provision for attorney’s fees in Victim Witness Protection Act).

> See, e.g.. United States v. Akbani, 151 F.3d 774, 779 (8" Cir. 1998) (finding no clear error in restitution
award for attomey s fees where defendant did not object to the amount of the award in the district court):
United States v. Mikolajezyk, 137 F.3d 237, 246 (5™ Cir. 1998) (while “[tThe VWPA does not generally
authorize recovery of legal fees expended to recover stolen property,” in this particular case victim Ford
Motor Company was required to incur legal costs to defond against a fraudulent lawsuit, which were
properly recoverable as restitution); United States v. Blackburn, 9 F.3d 353, 359 (5" Cir. 1993)
(attomey’s fees properly recoverable because fraudulent lawsuit against the victim was part of the
offense).

% See, e.g., United States v. Brock-Davis, 504 F.3d 991 (9" Cir. 2007) (rcversing $4,000 restitution award
to motel for lost income stemming from defendant’s use of motel room as a methamphetamine lab
because, among other reasons, it was a consequential damage and therefore not recoverable); Unifed
States v. Sablan, 92 F.3d 863, 870 (9" Cir. 1996) (in computer fraud casc, reversiug restitution award for
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defendant’s crime — be it attorney’s fees or anything else -- the sentencing judge should be able
to order a defendant to pay for the loss, if doing so is appropriate under the circumstances of the
case.

Another form of consequential damage is emotional distress. Crime victims have often
had to resort to a separate civil suit to obtain such damages. From a policy perspective, this
makes little sense. When a criminal is convicted, his guilt has been established by proof beyond
a reasonable doubt, and harm to a victim - such as emotional distress - is frequently an obvious
and foreseeable consequence. It is therefore entirely appropriate to allow the sentencing judge to
award restitution for emotional distress as part of the criminal proceeding when the judge
believes it is appropriate to do so. Nothing in the proposal would alter existing law provided
that, if'a victim chooses to file a separate civil suit, any resulting civil judgment would be an
offset against the restitution award.™

One last note: In a number of cases, defendants will lack the financial resources to pay
sizable restitution awards. But that is not a good reason for depriving trial judges of authority to
order such awards in appropriate cases. And in all cases, after restitution is awarded, the
sentq;lcing judge will set an appropriate payment schedule based on a defendant’s ability to
pay.”

C Expanding Judicial Authority to Award Restitution Does Not Violate a
Defendant s Constitutional Rights.

Expanding restitution in the fashion described here will not violate a defendant’s
constitutional rights. It is important to understand that the changes proposed here would operate
within the framework of a larger statutory scheme. Defendants would, of course, still be entitled
to notice and hearing about any proposed restitution.”® Defendants would also be able to appeal
any inappropriate award.

The constitutional questions that have been raised about expanding restitution have
typically centered around two points: first, whether the Supreme Court's decision in Uhnifed
States v. Hughey requires that losses be directly tied to an offense of conviction; and, second,
whether expanded restitution awarded by judges would violate a defendant’s right to a jury trial
under either the Sixth or Seventh Amendments. Neither of these concerns applies to my
proposals.

consequential expenses incurred due to the defendant’s crime); United States v. Schinnell, 80 F.3d 1064
(5™ Cir. 1996) (reversing district court decision to award $344.,000 in restitution to victim bank for
accounting focs and costs to reconstruct bank statcments during time when defendant was fraudulently
withdrawing funds from bank customer’s accounts because consequential damages not recoverable);
United States v. Wright, 176 Fed. Appx. 373 (4™ Cir. 2006) (unpublished) (security costs to firearms
dealers after defendant’s thett of firearms improper consequential damages).

%18 U.S.c. § 3664()(2).

18 US.C. § 3664()(2)-(3).

18 U.S.C. § 3664(b), (d)(3). (¢).
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1. Hughey v. United States Involved a Narrow Statutory Question.

In 1990, the Supreme Court in Hughey v. United States considered a narrow statutory
issue. The Court reviewed an award of restitution made by the federal trial court under VWPA
which called for restitution for charged and convicted offenses.*® After pleading guilty to one
count of a six count indictment, the trial court ordered Mr. Hughey to pay restitution in the
amount of $90,431. This figure resulted from Mr. Hughey’s alleged theft and unauthorized use
of 21 credit cards, although Mr. Hughey pleaded guilty to the use of only one specific credit
card.®® Looking at the language of the restitution statute itself, the Court held that “restitution as
authorized by the statute is intended to compensate victims only for losses caused by the conduct
underlying the offense.”®' Although faced with policy questions “surrounding VWPA's offense-
of-conviction limitation on restitution orders,” the Court declined to resolve such issues.”
Rather, the Court relied on the “statutory language regarding the scope of a court’s authority to
order restitution,” finding the language unambiguous.” And even if such language had been
ambiguous, the Court's “longstanding principles of lenity, which demand resolution of
ambiguities in criminal statutes in favor of the defendant . . . preclude[d its] resolution of the
ambiguity” in favor of criminal restitution.**

It is clear this case simply turned on what the restitution statute in question authorized -
restitution only for the offense of conviction - and therefore the Court clearly held that the
sentencing judge was without authority to do anything more. Of course, a broader statute of the
type proposed above would not suffer from this defect. Because it is a decision of siatutory
interpretation, Hughey cannot be read as shedding light on constitutional issues.

2. A Defendant Is Not Fntitled to a Jury Trial on Restitution, I'ven if Broad
Forms of Restitution are Allowed.

Turning to constitutional issues, the main constitutional challenge that has been raised to
broad restitution statutes is that they would trigger a need for a jury trial, under either the Sixth
Amendment or the Seventh Amendment. These challenges are unfounded.

a. The Sixth Amendment Does Not Give a Defendant a Right to Jury
Trial on Restitution Issues.

Even in the wake of Blakely and Booker's expansion of a defendant’s Sixth Amendment
right to a jury trial, it is clear that restitution of the type proposed here would not trigger the need
for a jury trial.

¥ 495 U.S. 411 (1990).
 Id. at 414,

' Id. at416.

2 Id. at 419,

& Id.

* Id.

N
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The Circuits that have looked at the question in recent months have uniformly held that
judges can undertake the fact-finding necessary to support restitution orders under Blakely and
Booker®® As the Sixth Circuit has explained, “Nor does [] Booker's analysis of the Sixth
Amendment affect restitution, because a restitution order for the amount of loss cannot be said to
‘exceed the statutory maximum’ provided under the penalty statutes.”*® Of course, the proposed
changes described above expand the existing statutory maximum, so that a defendant who
commits a federal crime would be on notice that he was subject to a restitution order for any
amount that was “just and proper” to restore a victim. Judicial fact-finding under that broad
umbrella would not increase the penalty to which a defendant is exposed, the trigger for a Sixth
Amendment jury trial right.

The conclusion that a defendant is not entitled to a jury trial on restitution is supported by
another consideration: historically, dating to the earliest days of this country, judges have made
restitution decisions.*” At common law, for example, restitution was a statutory remedy “to be
awarded by the justices on a conviction of robbery or larceny.”® This common law rule was
recognized by the Supreme Court in 1842 in United States v. Murphy:

The statute of 21 Hen. VIIL, ¢. 2, gave full restitution of the property taken, after
the conviction of an offender, of robbery. The writ of restitution was to be
granted by the justices of the assize . . . .%

And forcible entry and detainer is one crime in which it was common to encounter provision of a
restitutionary remedy at common law. Upon conviction by a jury of forcible entry and detainer,
for example, Blackstone 5§ Commentaries explains that “besides the fine on the oftender, the
justices shall make restitution by the sherift of the possession . . . .""° Many states early on

% See, e.g., United States v. Garza, 429 F.3d 165, 170 (5th Cir. 2003) (per curiam) (“We agree with our
sister Circuits, who have uniformly held that judicial fact-finding supporting restitution orders does not
violate the Sixth Amendment.”); United States v. Ingles, 445 F.3d 830 (5% Cir. 2006) (same); United
States v. Visinaiz, 428 F.3d 1300, 1316 (10th Cir. 2003); United States v. Sosebee, 419 F.3d 451, 462 (6th
Cir. 20053); United States v. George, 403 F.3d 470, 473 (7th Cir. 2005) (“We have accordingly held that
Apprendi v. United States . . . does not affect restitution . . . and that conclusion is equally true for
Booker."); United States v. May, 413 F.3d 841, 849 (8th Cir. 2005) (“Several circuits have affirmatively
rejected the notion that . . . Booker atfeet the manncr in which tindings of restitution can be made. . . .
These cases are persuasive.”); United States v. Bussell, 414 F.3d 1048, 1060 (9th Cir. 2005) (“In contrast
to its application of the Sentencing Guidelines, the district court’s orders of restitution and costs are
unaffected by the changes worked by Booker.”); United States v. Antonakopoulos, 399 F.3d 68, 83 (1%
Cir. 2005) (Booker does not apply to restitution because restitution does not involve imprisonment).

* United States v. Sosebee, 419 F.3d 451, 462 (6th Cir. 2005).

€7 The following material is taken from United States v. Visinaiz, 344 F. Supp. 2d 1310, 1323-26 (D.
Utah 2004), gff'd, 428 F.3d 1300 (10th Cir. 2005).

16 CJ.S. Criminal Law §3255 (1918) (citing 21 Hen. VIII ¢ 11; 7 & 8 Geo. IV ¢ 29 § 57) (cmphasis
added).

© 41 U.S. 203, 206 (1842).

™ 4 BLACKSTONE COMM. p. 117 (2001 Mod. Engl. ¢d. of the 9" ¢d. of 1793).
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criminalized forcible entry upon and detainer of land, and often these statutes authorized the
judge to order restitution and the payment of damages upon conviction.”

It is quite clear that restitution ordered by judges was routinely available at common law
and in the early American courts as a remedy for the crimes of larceny and forcible entry and
detainer. This also supports the conclusion that restitution has historically been understood as a
“civil” and not a “punitive” remedy. Judge-ordered restitution as part of the sentence for these
crimes did not appear to be controversial around the time of the country’s founding. And even if
most larceny sentences did not require judges to find additional facts to calculate restitution, the
evidence does not establish that this was universally so and it seems probable that judges would
sometimes have been required to set a specific valuation for restitutionary purposes when an
indictment only specified (or the jury only found) value as “less than 200 shillings” for purposes
of establishing the degree of the crime. To the extent that this kind of additional judicial fact-
finding likely occurred in some larceny cases, it supports the conclusion that the Framers would
have understood the “criminal prosecution” to which the Sixth Amendment right to a jury trial
extended as not implicating restitution.

For all these reasons, a defendant has no Sixth Amendment right to a jury trial on
restitution awards.

b. The Seventh Amendment Does Not Give Defendant’s a Right to
Jury Trial on Restitution Issues.

It might be argued that expanding restitution to cover such things a consequential
damages (including emotional distress damages) would trigger a defendant’s right to jury trial
under the Seventh Amendment. The Seventh Amendment, of course, protects the constitutional
right of all persons - not just criminal defendants - to a jury trial in a civil case. The amendment
provides, “[i]n suits at common law, where the value in controversy shall exceed twenty dollars,
the right of trial by jury shall be preserved, and no fact tried by a jury shall be otherwise re-
examined in any Court of the United States, than according to the rules of the common law.”” It
would be odd, to say the least, to discover that while the amendment directly addressing the
procedural rights of criminal defendants - the Sixth Amendment - does not give defendants a
right to a jury trial on restitution, somehow the Seventh Amendment jury trial provision does.
Such a conclusion would be contrary to the general rule of constitutional construction that the
specific must take precedence over the general. Indeed, the Supreme Court has stated that if “a
constitutional claim is covered by a specific provision . ., the claim must be analyzed under the

U See Allen v. Ormsby, 1 Tyl. 343 (Vt. 1802) (citing sec. 5 of the forcible entry and detainer act of
February 27, 1797); Crane v. Dodd, 2 N.J L. 340 (N.J. 1808) (citing sec. 13 of the state’s forcible entry
and detainer act providing for an award of “treble costs”); People ex rel. Corless v. Anthony, 4 Johns. 198
(N.Y. Supp. 1809) (citing St. 11" Scss. c. 6, forcible ontry and detainer statute authorizing an award of
restitution and damages to the aggricved party). Bui see Commonwealth v. Stoever, 1 Serg. & Rawle 480
(Pa. 1815) (no damages allowed under state’s forcible entry and detainer statute).

* U.S. CONST. amend. VIL
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standard appropriate to that specific provision, not under the rubric of substantive due process.””

As the Seventh Amendment applies only to civil suits, and does not specifically discuss criminal
prosecutions, criminal procedures, or restitution orders, the specific again must take precedence
over the general.

A few courts, however, have noted that there is a possible issue in this area. In [/nited
States v. Scon,”™ a panel of the Seventh Circuit stated that “to blur the line” between criminal
restitution and common law damages “would create a potential issue under the Seventh
Amendment because the amount of criminal restitution is determined by the judge, whereas a
suit for damages is a suit at law within the amendment’s meaning."” Scort dealt with a
restitution order for audit expenses incurred by the employers which Mr. Scott defrauded. The
Seventh Circuit concluded that the MVRA required restitution in the amount equal to the loss of
the value of property that resulted from the criminal conduct. Although that court discussed
whether common law damages applied to such a restitution order, it ultimately affirmed the
award of restitution because “damage-to-property” had occurred.” At the end of the day, Scort
does not actually say much about the Seventh Amendment as a potential barrier to judicially-
determined restitution orders, but rather touches on the issue to point out the distinction between
restitution and common law damages.

It is clear from the cases cited in Scorr, however, that the overwhelming view in the
Circuit Courts is that the Seventh Amendment does not apply to a criminal restitution hearing.
While the Supreme Court itself has yet to reach the question, it has recognized that every
“Federal Court of Appeals that has considered the question [of whether judicially-ordered
restitution violates the Seventh Amendment] has concluded that criminal defendants contesting
the assessment of restitution orders are not entitled to the protections of the Seventh
Amendment.””” The Circuits that have decided the issue often take the position that a restitution
order is “penal” rather than “compensatory” and therefore conclude the Seventh Amendment
simply does not apply.78

™ County of Sacramento v. Lewis, 523 U.S. 833, 843 (1998).

™ 405 F.3d 615, 619 (7th Cir. 2005).

”Id.

" Id.

" Kelly v. Robinson, 479 U S. 36, 53 n.14 (citing cases from Note, The Right to a Jury Trial to
Determine Restitution Under the Vietim and Witness Protection Act of 1982, 62 TLXAS L. RLV. 671, 672
n.18 (1984)).

8 United States v. Rostoff, 164 F.3d 63, 71 (1st Cir. 1999) (citing United States v. Palma, 760 F.2d 475,
479-80 (3d Cir. 1985) (citing cascs from thc Sceond, Eighth, Ninth, Tenth, and Eleventh Circuits));
United States v. Savoie, 985 F.2d 612, 619 (1st Cir. 1993); United States v. Keith, 754 F.2d 1388, 1392
(9th Cir. 1985) (“Congress made restitution . . . a criminal penalty.”); United States v. Watchman, 749
F.2d 616, 617 (10th Cir. 1984) (“Restitution is a permissible penalty imposced on the defendant as part of
sentencing.”); United States v. Satterfield, 743 F.3d 827, 837 (11th Cir. 1984) (“restitution as part of the
criminal sentence”); United States v. Brown, 744 F 2d 905, 909 (2d Cir. 1984) (“restitution . . . serves . . .
traditional purposcs of punishment . . . [and is a] uscful step toward rchabilitation”); United Siates v.
Florence, 741 F.2d 1066, 1067 (8th Cir. 1984) (restitution as an “aspect of cnminal punishment”). See,
e.g.. Irene J. Chasc, Making the Criminal Pay in Cash: The Ex Post #acto Implications of the Mandarory
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My own view is that it is better to avoid a debate about whether to label restitution as
penal or compensatory. Indeed, a strong case can be made that restitution is, at least for some
purposes, best described as “compensatory.”” The notion of compensating victims for losses
attributable to the defendant’s crime is logically and intuitively non-punitive. Restitution is,
instead, a device ultimately aimed at restoring the victim back into the position he occupied prior
to his victimization. And regardless of the context, as the Seventh Circuit noted in United States
v. Newman, while “[t]he criminal law may impose punishments on behalf of all of society, . . .
equitable payments of restitution in this context inure only to the specific victims of a
defendant’s criminal conduct and do not possess a similarly punitive character"™ After all, even
the Supreme Court has noted that the ordinary meaning of restitution is to “restor[e] someone to
a position he occupied before a particular event.”®'

Regardless of whether restitution is in some sense penal or compensatory, however, there
is a straightforward way to reach the conclusion that restitution is not covered by the Seventh
Amendment jury trial guarantee. As explained by the Second Circuit in Lyndonville Savings
Bank & Trust Co. v. Lussier,¥ because “adjudication of the restitution is an adjunct of sentencing
and is therefore part of a criminal proceeding, the Seventh Amendment providing for the
preservation of the right of a trial by jury in civil suits does not apply.”®® The Circuit noted that
“judicially ordered restitution in criminal cases has a long history, rooted in the common law at
the time the Seventh Amendment was adopted.”* Finally, the Second Circuit relies on “the
purpose and process of adjudicating the amount of restitution in a criminal proceeding . . . as part
of a defendant’s sentence [to serve] the traditional penal functions of punishment, including
rehabilitation.”®

In a widely-quoted opinion written by Judge Richard Posner, the Seventh Circuit has
reached much the same conclusion. In United States v. Fountain,*® the Circuit considered the
constitutionality of a federal restitution statute under the Seventh Amendment. The Circuit

Victims Restitution Act of 1996, 68 U. CHL L. REV. 463, 489 (2001) (arguing that construing the MVRA
as a civil penalty raises serious Seventh Amendment concerns, and advocates courts considering
restitution under the MVRA as a criminal penalty).

™ See Visinaiz, 344 F. Supp. 2d at 1320-23 (developing the argument and citing supporting authority),
affd, 428 F 3d 1300. See, e.g., United States v. Nichols, 169 F.3d 1255, 1279 (10th Cir. 1999) (“|W]c
believe the district court erred in viewing restitution as a punitive act, thus leading it into the albeit logical
but nonetheless erroneous conclusion it could not apply the MVRA."); United States v. Arutunoff, 1 F.3d
1112. 1121 (10th Cir. 1993) (“thc VWPA's purposc is not to punish defendants or to provide a windfall
for crime victims but rather to ensure that victims, to the greatest extent possible, are made whole for their
losscs”).

%0 144 F.3d 531, 538 (7" Cir. 1998).

' United States v. Hughey, 495 U.S. 411, 416 (1990).

#2211 F.3d 697, 702 (2d Cir. 2000).

% Id.

B 1d.

8s Id

5768 F.2d 790, 800-02 (7th Cir. 1985).
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concluded that “criminal restitution is not some newfangled effort to get around the Seventh
Amendment, but a traditional criminal remedy; its precise contours can change through time
without violating the Seventh Amendment”®" Looking at the historical analogy of the restitution
statute, the Circuit commented that restitution of stolen goods was an established criminal
remedy predating the Seventh Amendment.* And since restitution is “frequently an equitable
remedy, meaning of course, that there is no right of jury trial,” then a district judge’s restitution
order does not violate the Seventh Amendment *

Judge Posner’s conclusion makes sense as a matter of the historical record. Indeed, from
certain historical examples, consequential damages, including treble damages were often
awarded as restitution. This common law practice of restitution was retained in several state
statutes in the early years of the Republic.”’ Ross v. Bruce,”’ Commomvealth v. Andrews,”* and
Crane v. Dodd,”” cite state statutes which provided for treble damages to the victim of theft after
the defendant had been convicted. It is clear that as a historical matter, consequential damages,
through an award of treble damages upon conviction of the defendant, were awarded by some
state courts as a matter of course. Thus restitution, including certain compensatory damages
awards, were clearly an established criminal remedy in earlier times.

Judge Posner’s conclusion also makes sense as a matter of practicalities. Today, a
defendant who is found guilty by a jury of, for example, bank fraud in violation of 18 U.S.C. §
1344 faces a penalty of up to 30 years in prison, a fine of up to $1,000,000, and restitution for
property that the bank lost even if it is in the millions of dollars. Tt would odd in the extreme to
say that, on her own, a judge could order a defendant to be sent off prison for many years and to
pay restitution for millions of dollars in losses, but nevertheless had to hold a jury trial before
awarding such things as attorney’s fees or other consequential damages. The jury trial
protections of the Constitution should not be trivialized by being read in such a haphazard
fashion.

III. RESTITUTION SHOULD BE AN AVAILABLE OPTION FOR ALL FEDERAL
CRIMES.

Remarkably, federal judges do not have authority to award restitution for all crimes. lnstead,

¥7 Id. at 801 (cmphasis added).

% 1d.

™ 1d.

* See Act of September 13, 1786 (12 St.L. 282-283 Ch. 1241 (Penn.); Ross v. Bruce, 1 Day 100 (Conn.
1803) (citing state statute 413 authorizing “treble damages” for theft); Commonwealth v. Andrews, 2
Mass. 14, 24, 1806 WL 735, 7 (Mass. 1806) (citing larccny act of March 15, 1785, authorizing award of
treble the valuc of goods stolen to the owner upon conviction).

°' | Day 100 (Conn. 1803) (citing state statute 413 authorizing “treble damages” for theft).

2 2 Mass. 14, 24, 1806 WL 735, 7 (Mass. 1806) citing larceny act of March 15, 1785, authorizing award
of treble the value of goods stolen to the owner upon conviction).

# 2N.JL. 340 (N.I. 1808) (citing sec. 13 of the state’s forcible entry and detainer act providing for an
award of “trcblc costs”).
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the restitution statutes create a patchwork quilt of cases in which judges have restitution
authority, as authority is limited to crimes that happen to be found in Title 18 of the U.S. Code
and few other scattered provisions. Congress should eliminate this artificial barrier and give
federal judges authority to award restitution to victims in a/f cases in which a victim has suffered
a loss.

The main federal restitution statutes — 18 U.S.C. § 3663 and 18 U.S.C. § 3663A — authorize
judges to award when sentencing a criminal for various prescribed offenses. Section 3663
permits a court to award restitution “when sentencing a defendant convicted of an offense under
this title [i.e., Title 18] or for and offense under “21 U.S.C. 841, 848(a), 849, 856, 861, 863" or
for various offenses in title 49 (i.e., aircraft hijacking). Section 3663A permits a court to award
restitution when sentencing a defendant for “a crime of violence,” “an offense against property
under this title [i.e., Title 18] or under . .. 21 U.S.C. § 856(a),” or for an offense involving
tampering with consumer products under 18 U.S.C. § 1365.

The upshot is the federal district court judges lack the authority to award restitution when
sentencing criminals who have committed many serious offenses that happen to lie outside the
prescribed authority. A few illustrations will demonstrate this point:

. In United States v. Flias,”* the defendant forced his employees to clean out a
25,000 gallon tank filled with cyanide sludge, without any treatment facility or
disposal area. He was convicted of violating the Resource Conservation and
Recovery Act by disposing of hazardous wastes and placing employees in danger
of bodily harm. The district court ordered the defendant to pay $ 6.3 million in
restitution. The Ninth Circuit overturned the restitution order because the
restitution statute only authorizes imposition of restitution for violations of Title
18 and certain other crimes, not environmental crimes.”

. In United States v. Simer,”® Defendant plead guilty to committing “lewd,
obscene and indecent acts in the presence of a child on an aircraft”. The
district court ordered him to pay restitution for the “lost fuel, revnue and
other costs as a result of [the defendant’s] activity which cuased the flight
not to be able to proceed.” The 9™ Circuit reversed the restitution order
“because committing lewd, obscene and indecent acts in the presence of a
child under the age of 16 on an aircraft does not meet the category of
crimes within the statute's application [(18 U.S.C. §§ 3663 or 3663A)].”

269 F.3d 1003 (9th Cir. 2001) (unpublished), 1999 WL 503831,

* Id. at 1021-22; see also United States v. Hoover, 175 F.3d 564, 569 (7th Cir. 1999) (holding that the
district court lacked legal authority to order restitution to the IRS for the defendant’s tax liability); United
States v. Minneman, 143 F.3d 274, 284 (7th Cir. 1998) (holding that the VWPA does not authonze
restitution for Title 26 tax offenses).

%187 F.3d 650 (9™ Cir. 1999) (unpublishcd), 1999 WL 503831.
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. In IS, v. Ortiz,”” Defendant pled guilty to drug charges in 1999 and was
sentenced to 70 months in jail, followed by four years of supervised release.
After his release from prison, he violated his conditions of release several times.
At a supervised release hearing, the district judge ordered the defendant to pay
$500 for his damaged ankle bracelet. The 5™ Circuit vacated the restitution order
because restitution could not be ordered under § 3663 or § 3663 A or any other
provision of law.

The only justification for this curious state of affairs is found in legislative history
accompanying several of the restitution statutes. In 1982, when expanding restitution through
the adoption of 18 U.S.C. § 3603, a Senate Report expressed the view that restitution should not
extend to the antitrust laws, the securities laws and certain other regulatory statutes because such
statutes “involve complex issues which are outside the intended scope of Section [3663] such as
standing, reliance and causation” and “have historically contained their own methods of
restituting victims — such as the authorization of treble damages — a system of sanctions and
reparations the Committee believes should remain integral parts of the regulatory statutes
themselves.™® In 1996, when Congress expanded the coverage of the restitution statutes, the
accompanying Senator Report stated:

Other than offenses under part D of the Controlled Substances Act (21
U.S,C. 841 et seq.), the committee specifically rejects expanding the scope of
offenses for which restitution is available beyond those for which it is available
under current law. Regulatory or other statutes governing criminal conduct for
which restitution is not presently available contain their own methods of
providing restitution to victims and of establishing systems of sanctions and
reparations that the committee believes should be left unatfected by this act.”

These explanations do not justify denying judges the ability to order restitution to victims
of all federal crimes. First, it simply untrue that other statutes “contain their own methods of
providing restitution to victims.” As the examples recited above demonstrate, other statutes
typically lack means of providing restitution. As shown in the Elias case, the environmental
statutes contain no such means. Even the one example cited in the Senator reports — treble
damages — is not particularly instructive. A victim of an antitrust crime, for example, would
have to file an independent civil action to obtain such damages — even after a defendant had been
found criminally culpable for an antitrust violation. The criminal antitrust statutes themselves
provide no means for a judge to award restitution in the criminal case.

Second, even if it is assumed that the some of these other statutes provide a system of
“sanctions and reparations,” that is of little comfort to crime victims Crime victims who have
suffered a loss from a crime need to have those losses restored — not fines assessed against
criminals.

*7 252 Fed.Appx. 664 (5 Cir. 2007) (unpublished).
% S Rep. No. 97-532 at 33, 1982 U.S.C.C.AN. at 2539,
# S.Rep. No. 104-179 at 19, 1986 U.S.C.C.AN. 924, at 932.
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Third, to make things even more curious, it is clear that restitution could be awarded in a
criminal antitrust case — if the Government charged an antitrust conspiracy or aiding and abetting
an antitrust offense, both Title 18 offenses. For instance, in United States v. All Star
Industries,"™ a corporation was charged with violating section 1 of the Sherman Act (15 U.S.C.
§ 1) and for aiding and abetting a price-fixing scheme (18 U.S.C. § 2). Because of the aiding and
abetting charge, the district court awarded $859,935 in restitution for the inflated prices that
resulted. The Fifth Circuit affirmed the award, noting that it was proper because of the Title 18
charge. Given that virtually every antitrust offense will likely involve more than one person, the
ability of judges to award restitution in antitrust cases will come down to the happenstance of
whether the prosecutors have elected to include a conspiracy charge or an aiding and abetting
charge along with the substantive antitrust offenses. The form of the charging instrument should
not determine the power of a judge to compensate crime victims,

Victims of all federal crimes should have the right to seek restitution from convicted
criminals who have caused a loss to them. Congress should eliminate the artificial restraints
currently found in the restitution statutes and give judges the power to award restitution in all
federal criminal cases.

TV.CONGRESS SHOULD EXPAND THE ABILITY OF JUDGE’S TO RESTRAIN
DEFENDANT’S FROM TRANSFERRING ASSETS THAT COULD BE USED
TO SATISFY RESTITUTION AWARDS.

Congress should also expand the ability of judges to block defendants from transferring
assets that could be used to satisty a restitution award. Criminal defendants should not be able to
defeat a restitution award by simply spending money criminally taken from a victim and then
later pleading poverty. Yet this is precisely what is happening in many cases. The General
Accounting Office recently documented this dissipation of assets:

During the intervals between criminal activities and the related judgment, Justice
acknowledge that dispositions and circumstances involving the offenders’ assets
or the offenders often occur that create major debt collection challenges for the
[Financial Litigation Units charged with enforcing restitution awards]. According
to Justice, criminals with any degree of sophistication, especially those engaged in
fraudulent criminal enterprises, commonly dissipate their criminal gains quickly
and in an untraceable manner. Assets acquired illegally are often rapidly depleted
on intangible and excess “lifestyle” expenses. Specifically, travel, entertainment,
gambling, clothes, and gifts are high on the lift of means to rapidly dispose of
such assets.'!

1% 962 F.2d 465 (5™ Cir. 1992), rev’d on other grounds, United States v. Calverley, 37 F.3d 160 (5™ Cir.
1994).

1L GAO, CRIMINAT. DERT; COURT-ORDERED RESTITUTION AMOUNTS FAR EXCEED LIKELY
COTIECTIONS FOR THE CRIME VICTIMS )N SELECTED FINANCIAT, FRAUD CASES, GAO-05-80 at 12 (Jan.
2005)
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To deal with this serious problem, Congress should adopt legislation giving courts greater
power, at the request of prosecutors, to secure assets that could be used to reimburse victims for
their losses from federal crimes. The asset preservation provisions found in S. 973 (introduced
by Senator Dorgan and others) and in H.R. 845 (introduced by Representative Chabot and
others) would be valuable steps in this effort. Focusing for convenience on S. 973, it would
make three valuable improvements in the law. First, S. 973 would amend the Anti-Fraud
Injunction Statute to permit the Attorney General to seek a court order enjoining a person who is
“committing or about to commit a Federal offense that may result in an order of restitution” from
dissipating assets — expanding the provision from current law, which authorizes such orders only
in cases of banking or health care fraud offenses. Second, S. 973 amends the Federal Debt
Collection Procedures Act to allow the same prejudgment remedies to help collect restitution that
are available to the United States in ordinary civil cases. Third, it would provide that the
Government could make an ex parte application to a judge for an order restraining a defendant’s
assets or securing a bond from the defendant to ensure that restitution will be paid. The order
would issue upon a finding of probable cause “that a defendant, if convicted, will be order to pay
an approximate amount of restitution for a[] [felony] offense . . . .”

The first two changes appear to be completely non-controversial. It makes no sense to permit
courts to enjoin the dissipation of assets for banking and health care offenses, but not drug
dealing or environmental crimes. That power should broadly extend across the federal criminal
code. Moreover, it is absurd that when the government seeks to collect funds on a defaulted
student loan it has collection powers that are not available to it when it seeks to collect funds a
swindler is stealing from crime victims. These two changes should be adopted without delay.

The third change should also be adopted rapidly, although an objection that has been raised
that is worth a brief discussion. Several criminal defense attorneys have apparently taken the
position that the restraining order provision is unfair to defendants and even unconstitutional.*
This objection is without merit.

But before turning to this objection, it is important to understand its limited scope of an
objection based on defendant’s concerns. Third parties who have interest in the restrained
property have elaborate protections under S. 973. In particular, any person other than a
defendant “who has a legal interest in the property affected by a protective order” under the
provision would have a right to seek modification of the order by showing that it “causes an
immediate and irreparable hardship to the moving party” and that there are “less intrusive means
.. .to preserve the property for the purpose of restitution.” Upon such a showing, the court
would then hear rebuttal evidence (if any) from the Government followed by any modification of
the restraining order that might be appropriate, to extent that modification is possible without
destroying the ability to provide restitution to crime victims.'®®

192 Letter from David B. Smith to Kyle O°Dowd, Legislative Director, National Association of Criminal
Defense Lawyers (Oct. 31, 2007).
1% Thesc safcguards appear to go beyond what the Constitution requircs. Cf United States v. Holy Land
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With regard to criminal defendants as well, S. 973 provides very significant protections —
protections that exceed what the Constitution and sound public policy require. First, the order
can issue only upon a finding of probable cause that the defendant has committed a federal
felony offense. Thus, to put it simply, the legislation affects only those who are probably serious
federal felons who have caused a loss to a victim. Second, if a court finds probable cause, the
court can enter a restraining order for purposes of awarding restitution; but the order is limited to
restitution collection purposes, such as “preserv[ing] the availability of any property traceable to
the commission of the offense charged.” Third, after such an order is entered, the defendant is
then entitled to a hearing if he can establish a good basis for a hearing. In particular, a defendant
can obtain a hearing either after indictment by showing that he lacks other assets to pay counsel
or living expenses and there is a bona fide reason to believe that the restrained assets will not be
needed to pay restitution to a crime victim. Fourth, the provisions operate against a backdrop of
other federal laws protecting defendant’s rights, including notably the Speedy Trial Act,'** which
guarantees a defendant (unless he or she moves for a continuance) a swift trial on the merits of
the Government’s allegations.

These provisions comply with the Constitution. The procedural protections are modeled on
the asset forfeiture provisions found in 21 U.S.C. § 853, which were upheld against
constitutional attack by the United States Supreme Court in United States v. Monsanio'™ There
the Court explained that “it would be odd to conclude that the Government may not restrain
property . . . based on a finding of probable cause, when we have held that (under appropriate
circumstances), the Government may restrain persons [i.e., lock up a defendant without bail]
where there is a finding of probable cause to believe that the accused has committed a serious
offense.”'® The Court further noted that in some circumstances the Government can
constitutionally seize property based on finding of probable cause. It is fair less intrusive to
merely restrain disposition of property pending further court proceedings about what should
happen toit. Likewise, S. 973 does not seize any property, but simply preserves the status quo
until a court finally determines whether a defendant is guilty beyond a reasonable doubt and, if
so, whether the restrained property should be used to compensate a crime victim for losses the
defendant caused with his crime.

The Circuit courts that have examined the asset forfeiture provision have generally
concluded that “that due process requires the district court to hold a prompt hearing at which the
property owner can contest the restraining order -- without waiting until trial to do so -- at least
when the restrained assets are needed to pay for an attorney to defend him on associated criminal
charges.” "7 S. 973 complies with that instruction by giving a defendant an opportunity to

Foundation for Relief and Development, 493 F.3d 469, 477 (5 Cir. 2007) (en banc) (rejecting third-party
challenges to assct freczing provisions in 21 U.S.C. § 853).

1418 U.S.C. §§ 3161 e seq.

15 491 U.S. 600 (1989).

" Id. at 615 (citing United States v. Salerno, 481 U.S. 739 (1987) (upholding preventative detention
provisions of the Bail Reform Act).

"7 United States v. Melrose Fast Subdivision, 357 F 3d 493, 499 (5"' Cir. 2004) (citing United
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challenge a restraining order that blocks retention of counsel or payment of reasonable living
expenses. This complies with the due process requirement that, before trial, a defendant have “a
brief hearing [to] . . . provide an opportunity . . . to prove by a preponderance of the evidence that
the government seized untainted assets without probable cause that he needs those same assets to
hire counsel "%

Confirming the constitutionality of the proposed provisions are parallel provisions in several
states that provide for comparable restraints on assets. California law, for example, contains a
“freeze and seize” provision'® that allows a prosecutor to obtain a temporary restraining order or
similar order to preserve assets for restitution:

To prevent dissipation or secreting of assets or property, the prosecuting agency
may, at the same time as or subsequent to the filing of a complaint or indictment
charging two or more felonies, as specified in subdivision (a), and the
enhancement specified in subdivision (a), file a petition with the criminal division
of the superior court of the county in which the accusatory pleading was filed,
seeking a temporary restraining order, preliminary injunction, the appointment of
a receiver, or any other protective relief necessary to preserve the property or
assets. This petition shall commence a proceeding that shall be pendent to the
criminal proceeding and maintained solely to affect the criminal remedies
provided for in this section. The proceeding shall not be subject to or governed by
the provisions of the Civil Discovery Act as set forth in Title 4 (commencing with
Section 2016.010) of Part 4 of the Code of Civil Procedure. The petition shall
allege that the defendant has been charged with two or more felonies, as specified
in subdivision (a), and is subject to the aggravated white collar crime
enhancement specified in subdivision (a). The petition shall identify that criminal
proceeding and the assets and property to be affected by an order issued pursuant
to this section,'"’

California trial courts are empowered to grant the petition. There then follows an opportunity for
a defendant to request a court hearing regarding the restraining order. At the hearing, the court is
directed to consider relevant factors as follows:

States v. Jones, 160 F.3d 641, 645-48 (10th Cir.1998); {nited States Monsanto, 924 F 2d 1186,
1203 (2d Cir. 1991) (en banc); United States v. Moya-Gomez, 860 F.2d 706, 729-30 (7th
Cir.1988), United States v. Harvey, 814 F 2d 905, 928-29 (4th Cir.1987), superceded as to other
issues, In re Forfeiture Hearing as fo Caplin & Drysdale, Chartered, 837 F.2d 637 (4th
Cir.1988) (en banc), aff'd, 491 U.S. 617 (1989). The Eleventh Circuit, however, holds that no
pretrial hearing is required under 21 U.S.C. § 853(e) even when the restrained assets are needed
to pay counsel. /nited States v. Bissell, 866 F.2d 1343, 1354 (11™ Cir. 1989); see also United
States v. Reigster, 182 F 3d 820, 835 (11™ Cir. 1999).

198 United States v. Farmer, 274 F.3d 800, 805 (4™ Cir. 2001).

19 See People v. Green, 22 Cal Rptr.3d 736, 738 (Cal. App. 2004).

" Cal. Penal Code § 186.11(c)(2).
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The court shall weigh the relative degree of certainty of the outcome on the merits
and the consequences to each of the parties of granting the interim relief. If the
prosecution is likely to prevail on the merits and the risk of the dissipation of
assets outweighs the potential harm to the defendants and the interested parties,
the court shall grant injunctive relief. The court shall give significant weight to the
following factors:

(A) The public interest in preserving the property or assets pendente lite.

(B) The difficulty of preserving the property or assets pendente lite where the
underlying alleged crimes involve issues of fraud and moral turpitude.

(C) The fact that the requested relief is being sought by a public prosecutor on
behalf of alleged victims of white collar crimes.

(D) The likelihood that substantial public harm has occurred where aggravated
white collar crime is alleged to have been committed.

(E) The significant public interest involved in compensating the victims of white
collar crime and paying court-imposed restitution and fines.'"'

The California courts have found these procedures to be constitutionally adequate.'"

A similar provision is found in Pennsylvania law. Pennsylvania prosecutors are
allowed to obtain a temporary restraining order on the following grounds:

A temporary restraining order under subsection (e) may be entered upon
application of the Commonwealth without notice or opportunity for a hearing,
whether or not a complaint, information, indictment or petition alleging
delinquency has been filed with respect to the property, if the Commonwealth
demonstrates that there is probable cause to believe that the property with respect
to which the order is sought appears to be necessary to satisfy an anticipated
restitution order under this section and that provision of notice will jeopardize the
availability of the property to satisfy such restitution order and judgment. Such a
temporary order shall expire not more than ten days after the date on which it is
entered, unless extended for good cause shown or unless the party against whom
it is entered consents to an extension for a longer period. A hearing requested
concerning an order entered under this subsection shall be held at the earliest
possible time and prior to the expiration of the temporary order.'”

Likewise, Minnesota law allows prosecutors to obtain an order to a financial institution
freezing funds of an accused felon."™ And, last but certainly not least, my home state of

""" Cal. Penal Code § 186.11(g)(3).

"2 See, e.g., People v. Pollard, 109 Cal Rptr.2d 207 (Cal. App. 2001); People v. Semaan, 64 Cal Rptr.3d
1 (Cal. App. 2007).

1242 Pa. Con. Stat. Ann. § 9728(f).

" Minn. Stat. § 609.532.
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Utah allows prosecutors to obtain an ex parte order preserving assets."”> The law then
provides for a hearing about the need for such an order.'®

In light of these significant state examples, the similar provisions of S. 973 comply with
constitutional requirements. But not only does S. 973 comply with the Constitution, its
provisions simply make good sense. Once a federal district judge has found probable cause to
believe that a defendant has committed a federal crime that will require an order of restitution,
the significant interests of crime victims must be considered. It is fundamentally unfair for a
defendant to be able to steal money from a victim and then continue to live “the high life” on the
victim’s own money — while courts remain powerless to enjoin this wasting of funds. S. 973
strikes a proper balance, ensuring that funds will be available to satisfy a restitution award in
favor of a crime victim while allowing the accused to demonstrate a need for access to any
improperly restrained assets to pay for an attorney or reasonable living expenses.

V. THE ABATEMENT AB INITHO DOCTRINE SHOULD BE REPEALED FOR
RESTITUTION AWARDS.

Congress should also act to repeal the doctrine of abatement ab initio, which sets aside the
conviction of a criminal if he dies pending his appeal. This problematic doctrine was highlighted
in the recent Enron-related case of United States v. Lay.""” Kenneth Lay was convicted on May
25, 2006, of all counts against him in a case involving securities and wire fraud, following a
sixteen-week jury trial and a separate one-week bench trial. Lay was scheduled to be sentenced
on October 23, 2006. But before that could happen, on July 5, 2006, Lay suffered a heart attack
and died.

Because of Lay’s death, the federal district court presiding over the matter was required to
vacate Lay’s conviction. As a result, the Government was not able to pursue in the criminal case
a restitution claim for more than $43 million.

The district judge was required to vacate Lay’s conviction under the doctrine known as
“abatement ab initio.” This doctrine hold that, until a defendant’s conviction has been affirmed
on appeal, the defendant’s death operate to void the conviction @b initio. The doctrine developed
from a common law notion that, when a defendant has not had a chance to test his conviction in
appellate courts, then it is unfair to maintain the conviction against him.""™® For example, the
Fifth Circuit has asserted that: “When an appeal has been taken from a criminal conviction to the
court of appeals and death has deprived the accused of his right to our decision, the interests of
justice ordinarily require that he not stand convicted without resolution of them merits of appeal,
which is an integral part of our system for finally adjudicating his guilt or innocence.”™ This

""" Utah Code Ann. § 77-39a-601(2).

"' Utah Code Ann. § 77-38a-601(4)

17 456 F.Supp.2d 869 (S.D. Tex. 2006).

118 See Greg Rios, Ahatement Ab Initio and a Crime Victim's Right to Restitution, NCVLI News, Fall
2006, at p.6.

" United States v. Estate of Parsons, 367 F.3d 409, 413-14 (3" Cir. 2004).
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view, however, unfairly disparages the skill with which the nation’s federal district judges
conduct criminal trials. While it is always possible that a district judge might make an error
during the course of a trial, the odds are certainly against it; the vast majority of guilty verdicts in
criminal cases are affirmed on appeal. As a matter of sound public policy, surely the law ought
to at least presume that at trial produced an accurate result, rather than making the counter-
factual, contrary assumption.

In addition, it is simply not the case that a convicted criminal has a “right” to an appeal.
There is no federal due process right to take an appeal."*" Instead, a criminal ability to appeal
derives from a federal statute authorizing appeals in criminal cases.'”' That appeal provision
should be construed in light of another, much more recent federal statute — the Crime Victims’
Rights Act.'”” That statute requires all crime victims to be “treated with fairness.” It certainly is
not fair to let a criminal steal from a victim, be convicted by a jury of the theft beyond a
reasonable doubt, and yet escape an order of restitution because of the happenstance that he dies
before his appeal is finally decided.

A growing number of state courts have rejected the abatement doctrine. A good
illustration comes from the decision of the Washington Supreme Court in Stare v. Devin.'*
Devin overruled an earlier precedent requiring abatement ab initio. Devin explained that the
earlier decision rested on the “outdate premise that convictions and sentences serve only to
punish criminals, and not to compensate their victims.”'** In light of an amendment to the
Washington Constitution requiring that crime victims be treated with dignity and respect, that
assumption could no longer be sustained. The Court also noted that the doctrine rests on the
incorrect assumption that a convicted criminals are innocent. In fact, as the United States
Supreme Court has recognized, “Once a defendant has been afforded a fair trial and convicted of
the offense for which he was charged, the presumption of innocence disappears.”'** Finally,
with regard to prevent financial harm to a convicted criminal’s heir, “it makes no sense to protect
the heirs of criminals but not their victims.”'™ For all these reasons, the Washington Supreme
Court overturned the rule requiring automatic abatement of a conviction when a defendant died
pending appeal. Other state courts have recently reached similar holdings.'”’

Tt is clear that the doctrine of abatement ab initio can be overruled by statute.'™ Congress
should pass such a statute to ensure that a result like that in the Zay case never occurs again.

120 Herrerav. Collins, 506 U.S. 390, 399 (1993) (“”|o|nce a defendant has been afforded a fair trial and
convicted of the offense for which he was charged, the presumption of innocence disappears™).

2118 U.S.C. § 3742(a).

2 18 US.C. §3771.

123 158 Wash.2d 157, 142 P.2d 599 (Wash. 2006).

" Id. at 604.

" Devin, 142 P.3d at 604 (quoting Herrera v. Collins, 506 U.S. 390, 399 (1993)).

" Devin, 142 P.3d at 605.

2T Alabama v. Wheat, 907 So.2d 461 (Ala. 2003): Idaho v. Korsen, 111 P.3d 130 (Idaho 2003); Michigan
v. Peters, 537 N.W.2d 160 (Mich. 1995).

128 See State v. Devin, 142 P.3d 599, 604 (Wash. 2006) (noting that historically abatement has applied
only “in the abscnec of a statutc expressing the contrary™).
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HR 4111 has been introduced on a bi-partisan basis in this Congress and would achieve that
goal by abolishing the automatic abatement doctrine. In its place, the bill would forbid criminal
punishments (i.e., imprisonment or a fine) after the death of a convicted defendant, while allow
restitution awards to be imposed. At the same time, however, the bill would allow the estate of a
convicted person to seek appellate review of a restitution order. This bill strikes a reasonable
balance between competing concerns and should be swiftly adopted.

VI. CONGRESS SHOULD GIVE JUDGES GREATER AUTHORITY TO PREVENT
CRIMINALS FROM PROFITING FROM THEIR CRIMES.

Congress to pass legislation that would give judges sufficient power to insure that
criminals do not profit from their crimes. The current federal law on the subject is apparently
unconstitutional, yet neither the Justice Department nor the Congress has taken steps to correct
the problem. It would be an embarrassment to the federal system of justice if criminals were
able to be profit from their crimes merely because no one had taken the time to put in place an
effective prohibition. Corrective legislation could be easily drafted, by giving judges
discretionary power to prevent profiteering.

A The Current Federal Law Forbidding Profiteering from Crimes is
Unconstitutional.

By way of background, the federal criminal code, like the codes of various states,
contains a provision concerning forfeiture of profits of crime. This provision, found in 18 U.S.C.
§ 3681, allows federal prosecutors to seek a special order of forfeiture whenever a violent federal
offender will receive proceeds related to the crime. Congress adopted this statute in 1984,'% and
modeled it after a New York statute popularly known as the “Son of Sam” law."*’ In 1977, New
York passed its law in response to the fact that mass murderer David Berkowitz received a
$250,000 book deal for recounting his terrible crimes.

In 1991, the United States Supreme Court found that the New York Son of Sam law
violated the First Amendment. In Simon & Schuster, Inc. v. Members of N.Y. State Crime
Victims Bd.,"* the Court explained that the New York law “singles out income derived from
expressive activity for a burden the State places on no other income, and it is directed only at
works with a specified content.””*> The New York statute that was struck down covered
reenactments or depictions of a crime by way of “a movie, book, magazine article, tape
record]i%g, phonograph record, radio, or television presentation, [or] live entertainment of any
kind." "

The federal statute is widely regarded as almost certainly unconstitutional, as it contains

122 Pub. L. No. 98-473, 98 Stat. 2175 (Oct. 12, 1984).

¥ N.Y. Excc. Law § 632-a (McKinncy 1982 and Supp.1991).

Bl502 U8, 105 (1991).

214 at 116.

' N.Y. Exce. Law § 632-a(1) (McKinncy 1982), reprinted in 502 U.S. at 109.
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language that is virtually identical to the problematic language in the old New York statute. In
particular, the federal statute targets for forfeiture depictions of a crime in “a movie, book,
newspaper, magazine, radio or television production, or live entertainment of any kind."™ Thus,
it can easily be argued by a criminal that the statute contains the same flaw - the targeting of
protected First Amendment activity - that the Supreme Court found unconstitutional in the New
York statute. Indeed, the Supreme Court in Simon & Schuster cited the federal statute as similar
to that of New York’s.!*® Moreover, the current guidance from the Justice Department to its line
prosecutors is that this law cannot be used because of constitutional problems.**®

B. Anti-Criminal-Profiteering Legislation Could Give Judges Expanded Power to
Prevent Profiteering as a Condition of Supervised Release.

Unfortunately, neither the Department of Justice nor Congress have taken steps to revise
the defective federal anti-profiteering statute in the wake of Simon & Schuster. Fortunately,
there appears to be a relatively straightforward and constitutional solution available to Congress.
As the Massachusetts Supreme Court has recognized in analyzing Simon & Schuster, nothing in
the First Amendment forbids a judge from ordering in an appropriate case, as a condition of a
sentence (including supervised release), that the defendant not profit from his crime. As
Commonwealth v. Powers™ explains, such conditions can be legitimate exercises of court power
to insure rehabilitation of offenders and to prevent an affront to crime victims. These conditions
do not tread on First Amendment rights, because they do not forbid a criminal from discussing or
writing about a crime. Instead, they simply forbid any form of “profiteering.”

Congress should give judges the power to order, in an appropriate case, that a term of
supervised release be extended beyond what would otherwise be allowed for the sole purpose of
insuring that a criminal not profit from his crime. For example, in a notorious case, upon
appropriate findings, a judge might be empowered to impose a term of supervised release of life
with the single extended condition that a criminal not profit from his crime. Legislation might
look like this:

18 U.S.C. §3583

(b) Authorized terms of supervised release.--Except as otherwise provided, the
authorized terms of supervised release are--
(1) for a Class A or Class B felony, not more than five years;
(2) for a Class C or Class D felony, not more than three years; and
(3) for a Class E felony, or for a misdemeanor (other than a petty offense),
not more than one year.

Not withstanding any other provision of law, a court may impose a term of
supervised release for any term of years or life that includes as a provision the

I

18 US.C.§3681(a).

~ See 502 US. at 115,

See DOJ Criminal Resource Manual 1105,
7 650 N.E.2d 87 (Mass. 1995).
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requirement that a defendant not profit from his or her crime. Notwithstanding
any other provision of law. at any time the court may extend an existing term of

supervised release to any term of years or life upon a finding that a defendant may
profit from his or her crime.

This approach would recognize that sometimes after sentencing facts come to light suggesting
that a defendant might be about to profit from his crime. Accordingly, this approach would
allow extension of an existing term of supervised release (thereby assuring that the court has
jurisdiction over a defendant) upon a finding that the defendant might profit.

C. Broader Legislation Could Forfeit any Profits from Profiteering.

While extending the terms of supervised release is a good way to prevent profiting that is
about to occur, it does not address the problem of a criminal who has already profited. For
example, a sentenced criminal might receive funds from a book deal before a court or victim
becomes aware of this fact. Alternatively, a defendant might traffic in some tangible article that
has gained notoriety — and value - because of its role in a crime

To deal with such situations, it would be appropriate to amend the federal anti-
profiteering statute — 18 U.S.C. § 3681 - so that it can address such situations by forfeiting any
profits a defendant obtains from a crime. The problem with the statute now, as with the old New
York law, is that it targets First Amendment speech - and only First Amendment speech - for
forfeiture. The statute could be redrafted to cover a/l forms of profiteering from a crime, not just
those involving speech. A new statute could also be put in place to forbid defendants from
profiting by selling tangible articles that have gained notoriety (and thus value) because of their
association with the crime.

“Son of Sam” laws generally target the profits from book or movie deals, thereby trying to
prevent the specter of a criminal profiting at the expense of his victim. Son of Sam laws typically
forfeit any profits a criminal obtains from his crime and makes them available to crime victims.
As noted earlier, in 1991 the Supreme Court found that the New York Son of Sam law, which
required any entity contracting with an accused or convicted person to turn over income relating
to that contract, to be an unconstitutional restriction on speech.138 Simon & Schuster, Inc., held
that the New York statute was a content-based restriction on speech because it imposed a
financial disincentive only on one particular kind speech. The Court concluded that the statute
was not narrowly tailored enough to constitutionally achieve the compelling state interest of
compensating crime victims.

After Simon & Schuster, Inc., a number of states adopted what might be called “second
generation Son of Sam laws. These statutes attempted to comply with Simon & Schuster, Inc. by
broadening their focus.'® Surprisingly, however, many of these statutes continued to target

¥ Simon & Schuster, Inc. v. Members of the N.Y. State Crime Victims Board, 502 U S. 105 (1991).
¥See, e.g., CAL. CTV. CODE § 2225 (adopted in 1994); COLO. STAT. § 24-4.1-204 (adopted in 1994);
Iowa CODE ANN, § 910.15 (adopted in 1992); 42 PENN, CON, STAT. § 8312 (adopted in 1995); TENN.
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expressive activity protected by the First Amendment, leading to a rocky reception in appellate
courts.

The fate of Nevada’s anti-profiteering statute can serve to illustrate the problem of laws
focusing on speech. Tn 1993, the Nevada legislature changed its Son of Sam law - Nevada
Revised Statute § 217.007 - to address constitutional issues raised in Simon & Schuster, Inc.'*
The revised Nevada statute created a cause of action for a victim's right to sue within five years of
the time when a convicted person “becomes legally entitled to receive proceeds for any
contribution to any material that is based upon or substantially related to the felony which was
perpetrated against the victim."'*! The Nevada Legislature defined “material” as “a book,
magazine or newspaper article, movie, film, videotape, sound recording, interview or appearance
on a television or radio station and live presentations of any kind.”'*? In 2004, the Nevada
Supreme Court invalidated the statute in Seres v. Zerner."* Given that the statute clearly targeted
expressive activity and was content-based, the Nevada Supreme Court concluded that the statute
was unconstitutional because it chilled First Amendment speech. Indeed, the statute targeted
solely expressive activity, rather than “all fruits of the crime” or anything “related to the crime” to
provide a victim's right of action to the proceeds due a convicted person.

A similar fate befell California’s anti-profiteering statute in 2002, which also singled out
income from speech. The California statute, first enacted in 1983, sought to forfeit proceeds from
expressive activities related to crime. The salient provision (enacted before Simon and Schuster,
Inc.) imposed an involuntary trust, in favor of crime victims, on a convicted felon’s “proceeds”
from expressive “materials” (books, films, magazine and newspaper articles, video and sound
records, radio and television appearances, and live presentations) that “include or are based on” the
“story” of a felony for which the felon was convicted, except where the materials mention the
felony only in “passing . . . , as in a footnote or bibliography.”'** In Keenan v. Superior Court,
the California Supreme Court invalidated this provision, concluding that it “focuses directly and
solely on income from speech™™ As a content-based restriction on speech, it confiscated proceeds
from “the content of speech to an extent far beyond that necessary to transfer the fruits of crime
from criminals to their uncompensated victims.”'*’ The statute was “calculated to confiscate all
income from a wide range of protected expressive works by convicted felons, on a wide variety of
subjects and themes, simply because those works include substantial accounts of the prior
felonies."™* Interestingly, the California Supreme Court did not address a newer part of the statute
- one that confiscated profits deriving from sales of memorabilia, property, things or rights for a

145

CODL ANN. § 29-13-403 (adopted in 1994); VA. CODL ANN. § 19.2-368.20 (adopted in 1992).

Y0 See Seres v. Lerner, 102 P.3d 91, 94 (Nev. 2004).

HLUNEV. REV. STAT. ¢ 217.007(1) (adopted 1993).

2 1d.at 3)(a).

M3 Seres, 102 P.3d at 94.

4 CAL. C1v. CODE § 2225, as described in Keenan v. Superior Court, 40 P.3d 718, 730-31 (Cal. 2002).
* Id.at 718.

M 1d at 729 n.14 (emphasis added).

Y 1d at 731.

" 1d. at 722
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value enhanced by their crime-related notoriety value.

As one last example, in 2002 the Massachusetts Supreme Judicial Court found that a
proposed Massachusetts’ “Son of Sam” law violated the First Amendment and a parallel provision
in the Massachusetts Declaration of Ri ghts.‘49 The proposed statute required “any entity
(contracting party) contracting with a ‘defendant’ to submit a copy of the contract to the [Attorney
General's] division within thirty days of the agreement if the contracting party [knew] or
reasonably should [have known] that the consideration to be paid to the defendant would
constitute ‘proceeds related to a crime.”™® The statute was not limited to convicted felons, but
also swept in persons with pending criminal charges. And it defined “proceeds related to a crime”
as “any assets, material objects, monies, and property obtained through the use of unique
knowledge or notoriety acquired by means and in consequence of the commission of a crime from
whatever source received by or owing to a defendant or his representative, whether earned,
accrued, or paid before or after the disposition of criminal charges against the defendant.”™' Tt
then provided the Massachusetts Attorney General's Office the opportunity to determine whether
the proceeds under the contract were “substantially related to a crime, rather than relating only
tangentially to, or containing only passing references to, a crime,” and required the contracting
party to pay the Attorney General's Office the monies owed to the defendant under the contract or
post a bond covering such amount within fiftcen days.'”

The Supreme Judicial Court concluded the proposed statute was unconstitutional for a
number of reasons. First, the statute was overbroad as it applied not only to convicted felons, but
also to anyone with pending criminal charges.'™ Second, the statute held the funds in escrow for
over three years, during which a claims process was required. The Supreme Judicial Court found
this to be overexcessive and lengthy.'** Finally, the statute called for a final determination by the
Attorney General’s Office, rather than the court, which the court found to be an invalid prior
restraint of expressive speech.”” The Court noted that the statute “burdens only expression with a
particular content, namely, works that describe, reenact or otherwise are related to the commission
of a crime.”’*® In the alternative, it suggested “less cumbersome and more precise methods of
compensating victims and preventing notorious criminals from obtaining a financial windfall
from their notoriety.”"” These included “probation conditions, specifically designed to deal with
a defendant's future income and obligations, [to] be imposed,” while lamenting the statute’s
targeting of “publishing and entertainment industries and interfering with an entire category of

2 Opinion of the Justices 10 the Senate, 764 NE 2d 343, 352-53 (Mass. 2002). In the intcrest of full
disclosure, T consulted on the drafting of an amicus brief in the case which urged that the proposed statute
was constitutional.
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»138
speech.

To my mind, the First Amendment problem with these statutes (at least as determined by
the courts that invalidated them) is that they continued to “directly and solely” target speech in
some way or another. A broader statute aimed at a/ profits from a crime - not just profits from
expressive activity — would not suffer from this First Amendment problem. A clear example
comes from Arizona, which allows forfeiture of anything connected with a racketeering offense.
An Arizona statute permits a prosecutor to obtain a forfeiture order for “any property or interest in
property acquired or maintained by a person in violation [of the racketeering statute]” and “all
proceeds traceable to an offense included in the definition of racketeering . . . [including] all
monies, negotiable instruments, securities and other property used or intended to be used in any
manner or part to facilitate the commission of the offense.””” And the statute defines the
proceeds “as any interest in property of any kind acquired through or caused by an act or
omission, or derived from the act or omission, directly or indirectly, and any fruits of this interest,
in whatever form "'’

The validity of this statute was tested by “Sammy the Bull” Gravano. He was convicted of
racketeering and drug distribution, and the state later moved for forfeiture of all of Mr. Gravano's
rights to payments, royalties, and other interests in connection with a forthcoming book about his
life as a New York mobster. In Napolitano v. Gravano,'®" the Arizona Court of Appeals upheld
the constitutionality of the forfeiture statute because it was inherently content neutral and required
forfeiture of anyrhing connected with his racketeering offense.

As the Arizona Court of Appeals found, “Arizona’s forfeiture statutes contain[ed] no
reference to the content of speech or expressive materials.”'*? It also found that the “purposes of
these statutes apparently include removing the economic incentive to engage in [criminal
racketeering], . . . compensating victims of racketeering, and reimbursing the State for the costs of
prosecution.” As such, despite the concern “the work from which the Mr. Gravano’s royalties
arise is expressive in nature,” that court found that the “purposes [of the statute were] speech- and
content-neutral, and any effect on speech [was] incidental.'®® In addition, the forfeiture would
“not occur if the expressive material mentions a crime only tangentially or incidentally; Arizona's
law [was] based on a causal connection with racketeering, not just a mention of it in an expressive
work."'** Finally, that court distinguished Arizona's forfeiture statute with the Supreme Judicial
Court’s decision in Opinion of the Justices to the Senate because “Arizona's forfeiture laws
require the State to file an action in court and to prove the underlying racketeering and the
connection between the racketeering and the property subject to forfeiture.”'** Such a “burden of

.

52 ARIZ. REV. STAT. ¢ 13-2314(G)(1).(3).

' 1d. at (N)(3).

' See, e.g., State ex rel. Napolitano v. Gravano, 60 P.3d 246, 253 (Ariz. Ct. App. 2002).
* Id. at 253.

198 Id. at 252.
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proof . . . on the State [would alleviate] the due process concerns expressed by the Massachusetts
Supreme Court."'®

The Arizona forfeiture statute was not only content-neutral, but also dealt with the other
concerns raised in cases such as Seres, Keenan, and Opinion of the Justices to the Senate. First,
the statute did not target expressive activity, but targeted the “proceeds” of racketeering, including
“any interest in property of any kind acquired through or caused by an act or omission, or derived
from the act or omission, directly or indirectly.” Finding that Mr. Gravano’s book royalties
“derived from the act” directly or indirectly, the court could reasonably find that such activity was
ripe for forfeiture. And the court, rather than the Attorney General’s Office, was to make such a
determination. Finally, the court ordered forfeiture from the defendant, rather than the publishing
company or any other person.

Congress should pass an anti-profiteering statute that follows the approach taken by
Arizona. A defendant should not be permitted to profit from a crime. A crime should be an
occasion for punishment and restoration of victims, not an occasion for profit — in short, crime
shouldn’t pay. There appears to be wide agreement on this proposition around the country, as
proven by the pervasiveness of Son of Sam statutes.'”” Congress should make sure that federal
felonies do not become profit-making ventures.

Congress should therefore adopt an anti-profiteering statute that broadly forbids profiting
from a crime in any way - not profiting solely through protected First Amendment activities.
Congress should amend the anti-profiteering statute — 18 U.S.C. § 3681 - to cover all profits that
a defendant receives from a crime. In addition, the federal statute’s coverage should be extended.
Currently it applies to offenses under 18 U.S.C. § 794 (delivering defense information to a foreign
government) or “an offense against the United States resulting in physical harm to an individual.”
There is no reason that the statute should be limited to such offense. Victims of any felony
federal crime should be able to prevent any kind of profiteering by a defendant. The statute
should cover serious criminals — e.g., felons - and only after they have been convicted. And, in
addition to prosecutors, crime victims should be able to initiate forfeiture actions themselves.

Accordingly, Title 18 U.S.C. § 3681 should be revised to provide:

§ 3681. Order of special forfeiture

(a) Upon the motion of the United States attorney or a victim of a crime, as recognized
under section 3771 of this title, made at any time after conviction of a defendant foras a_
felony offense vndersection794-of this-title H8 U-S-C§ 794 or foran-offense-against
the United States resulting-in-physical-harm-to-anindividaal, or upon the court’s own
motion, and after notice to any interested party, the court shall, if the court determines that
the-interest-of justiee the defendant is profiting from the crime or an order of restitution

166
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underthis-title so requires, order such defendant to forfeit all or any part of funds and
property received from any source by a person convicted of a specified crime to the extent

necessary to prevent proﬁtln_g from the crime or to satlsfv an order of restn:utlon pre

profiting from a crime if the t1nanc1a1 advantage he or she obtains is only tangentially or
1nc1dentallv connected w1th the crime. (—b)—An—eféer—rssued—aﬂdeHubsee&eﬂ—(—a—)—et—fhﬂ—

paid to the Attomey General under this section shall be retamed in escrow in the Crime
Victims Fund in the Treasury by the Attorney General for five years after the date of an
order under this section, but during that five year period may--(A) be levied upon to
satisfy--(i) a money judgment rendered by a United States district court in favor of a
victim of an offense for which such defendant has been convicted, or a legal representative
of such victim; and(ii) a fine imposed by a court of the United States; and(B) if ordered by
the court in the interest of justice, be used to--(i) satisfy a money judgment rendered in any
court in favor of a victim of any offense for which such defendant has been convicted, or a
legal representative of such victim; and(ii) pay for legal representation of the defendant in
matters arising from the offense for which such defendant has been convicted, but no more
than 20 percent of the total proceeds may be so used.(2) The court shall direct the
disposition of all such proceeds in the possession of the Attorney General at the end of
such five years and may require that all or any part of such proceeds be released from
escrow and paid into the Crime Victims Fund in the Treasury.

£e)-(c) As used in this section, the term “interested party” includes the defendant and any
transferee of proceeds due the defendant under the contract, the person with whom the
defendant has contracted, and any person physically harmed as a result of the offense for
which the defendant has been convicted.

This reconstructed anti-profiteering statute would require a judicial determination that a
convicted felon is “profiting from the crime.” The phrase is not further defined, so that the federal
courts can construe it broadly but constitutionally.’® The phrase is negatively defined as #0r
including any profits that are only tangentially or incidentally linked to the crime, an exclusion
similar to that found in the Arizona statute and highlighted by the Arizona Court of Appeals as an
appropriate qualification.' (In addition, the statute would allow a crime victim to obtain money

1% See INS v. St. Cyr, 533 U.S. 289. 299-300 (2001) (“[T]f an otherwise acceptable construction of a
statute would raise serious constitutional problems, and where an altemative interpretation of the statute is
“fairly possiblc,” . . . we arc obligated to construc the statute to avoid such problems.”); Morrison v. Olson,
487 U.S. 654, 682 (1990) (“[T]t is the duty of federal courts to construe a statute in order to save it from
constitutional infirmities."), Zdward J. DeBartolo Corp. v. I'la. Gulf Coast Bldg. & Constr. Trades Coun.,
485 U.S. 568. 575 (1988) (samc).

1 See Napolitano, 60 P.3d at 255 (“Forfeiture should not occur if the expressive material mentions a
crime only tangentially or incidentally; Arizona’s law is bascd on a causal conncction with racketecring,
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to satisfy a previously-entered restitution award, but this part of the statute is simply an
enhancement of already well-established law.)

Rather than linking to the content of any speech or the expressive activity, the statute
attacks more broadly the general problem of criminals profiting from their crimes. As such, this
proposed statute - like the Arizona statute - would not target any expressive activity. It therefore
does not run afoul of any First Amendment constraints.

This reconstructed statute would retain the constructive trust provision found in current
law. Under subsection (b), when the government forfeits profits from a crime, they would go to
the Crime Victims Fund. This provision of the statute serves a compelling state interest, further
enhancing the constitutionality of the statute.

The relationship between preventing profiteering and awarding restitution deserves brief
exploration. Any income source available to a convicted person who has been ordered to pay
restitution should be tapped to satisfy the restitution award. An example of the compelling need
to attach a defendant’s income to satisfy a restitution award comes from the District of Maryland
case of Kimberlin v. Dewalt)™ This case dealt with a parolee convicted of detonating eight
dynamite bombs in the Speedway, Indiana area in 1978. The victims were grievously injured,
and one committed suicide a few years later. One of the victims obtained a $1.61 million jury
verdict for her injuries and the wrongful death of her husband. The parolee did not satisfy this
award and was released on supervised parole. He then inherited a substantial amount of money
from his father. He also entered into a recording and book contract, centering around allegations
he had sold marijuana to Dan Quayle and his subsequent treatment by the Bureau of Prisons. The
Probation Office imposed a special condition of parole ordering the parolee to make payments to
the victim in accordance with the civil judgment. Although the Probation Office required
payment by the parolee, it did not cite the federal restitution statute as its authority for the special
condition of parole.'”! When challenged, the district court held that the order did not violate
Simon & Schuster because, the District Court concluded, “the book money was but one of several
resources from which the judgment could have been paid."”*

The situation in Kimberlin is addressed, at least to some extent, by current restitution law.
The Mandatory Victims’ Restitution Act’s procedural provision — 18 U.S.C. § 3664(n) - requires
any substantial new moneys received by a criminal to go to restitution. Unfortunately, that statute
is restricted to situations where a defendant is incarcerated. It thus would not apply to the
Kimberlin facts, which involved a defendant on supervised release. The restitution provision on
this topic should therefore be amended as follows:

If a person obligated to provide restitution, or pay a fine, receives substantial
resources from any source, including inheritance, settlement, or other judgment,

not just a mention of it in an expressive work.”); see afso ARIZ. RUV. STAT. ¢ 13-2314(G)(1).(3). (N)(3).
912 F. Supp. 2d 487 (D. Md. 1998).

" Td. at 496.

172 Id
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during a period of incarceration, supervised release, or probation, such person shall
be required to apply the value of such resources to any restitution or fine still
owed.

D. Congress Should Adopt a Federal “Murderabilia” Statute.

The problem of preventing profiteering from crimes will not be completely addressed
unless Congress also puts in place a statute preventing criminals from profiting by trafficking in
what is known as “murderabilia.” In recent years, a number of notorious criminals have tried to
make money by selling items that have gained noteriety (and thus value) simply because of their
association with the criminal or his crime.’”® For example, numerous items belonging to
convicted serial killers, including toenail clippings, hair, autographed t-shirts, and used television
sets, among others, have all recently been sold within the last five years.'™ All of these types of
items have become known as “murderabilia.” A typically used definition for such items is
“manufactured items representative of criminals or crimes, such as murderer trading cards or
figurines, and non-manufactured items associated with the criminals or crimes themselves." "

The proposed revisions to the federal anti-profiteering statute described above may go a
long way towards addressing such deplorable money-making by federal felons. After all, selling
tangible crime-related items for money is a classic example of “profiting from the crime,” which

1% Andy Kahan in the City of Houston’s Crime Victims’ Office deserves special recognition for leading

the crusade on thisissue. See Tracey B. Cobb, Comment, Making a Killing: Evaluating the
Constitutionality of the {exas Son of Sam Law, 39 HOus. L. Ruv. 1483, 1503 n.156 (2003) (“[Andy]
Kahan has been a leader in the movement to prevent the trade of murderabilia and worked with the Texas
Legislature to draft the murderabilia statute in 2001.”); ABC News: 20/20 (ABC television broadcast, Nov.
7. 2001) (intervicwing Andy Kahan, who stated that “No onc should be able to rob, rape and murder and
then tum around and make a buck offit.”); Jeff Bamard, Murderabilia: People Want ro get Closer 1o
Killer; Internet Accessible: City Official Wants to Eradicate the Ghoulish Industry, TELEGRAPH-HERALD
(Dubuque, TA), at A4 (Oct. 8, 2000) (crediting the coining of the term “murderabilia” to Andy Kahan, and
crediting him as a key player in the “crusade to wipe |the murderabilia market] out.”).

'™ See Eric Berger, Lawmakers Seek to Halt Killer Sales, HOUS. CTIRON., Feb. 28, 2001, at 31 (rcporting
that Angel Maturino Resendiz. who murdered twelve people in a five-state killing spree. agreed to offer
feet scrapings for sale); John Ellement, SJC Offers Warning on Proposed Crime-Profits Law, BOSTON
GLORBE, Mar. 16, 2002, at B3 (noting that nails and hair ¢lippings from admitted murderer Coral Eugene
Watts werc all sold via an Intemct auction); see also Rog-Gong Lin 11 & Wendy Lec, Unabomber
Murderabilia " for Sale, LOS ANGELES TIMES, July 26, 2005 at A1 (noting following for sale on
“murderabilia” websites: William George Bonin, known as the "Freeway Killer" - 13-inch Sony stereo
sound and color television, offered for $750; John William "Possum" King. who dragged to death a black
man in Texas -- autographed T-shirt, offered for $2.000; Charles Manson -- Manson's handprint, signed,
and a drawing done by another inmate depicting Manson behind bars with a saw, offered for $900; Scott
Pcterson, killer of his wife, Laci, and their unbom son -- a letter written from the county jail during his
trial, sold for $300; Richard Ramirez, the “Night Stalker” serial killer -- photocopy of two childhood
pictures of Ramirez with his inscription, “On a tricycle rolling on a highway to Hell, Richard,” offered for
$200; Aileen Wuornos, serial killer and subject of the movie “Monster” -- a handwritten envelope mailed
from death row, offered for $300).

'™ Cobb, supra note 173.
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would lead to forfeiture under my proposal. But to avoid any misunderstanding, a federal statute
squarely addressing the point should be put on the books.

A federal statute addressing murderabilia should have several features. First, it should be
limited to serious crimes - felony crimes seems like a reasonable approach. Second, it should
cover federal offenses (unless Congress determines to stamp out the inter-state market in
muderabilia, as discussed below). Third, it should cover not only a criminal but also his
representatives and assignees, lest a criminal be able to profit by the simple expedient of using a
family member or friend. Fourth, to avoid First Amendment complications, it should not cover
book or movie rights, but rather should focus primarily on tangible, non-expressive items.

One way of drafting such a federal statute would be as follows, based on the Califoria
provision:1

Title 18 U.S.C. § 3681A. Forfeiture of Proceeds from Sale of Memorabilia by Convicted
Felon

(a) Upon a motion of the United States attorney or a victim of a crime, made at any time
after conviction of a defendant for a felony offense against the United States, or upon the
court's own motion, and after notice to any interested party, the court shall, if the court
determines that the defendant, his representative, or assignee, is profiting from the sale or
transfer for profit any memorabilia or other property or thing of the felon, the value of
which is enhanced by the notoriety gained from the commission of the felony for which
the felon was convicted, order the proceeds received by the defendant, his representatives,
or assignees, forfeited to the extent necessary to prevent profiting from the crime or to
satisfy an order of restitution. Memorabilia and property shall include any tangible
memorabilia, property, autograph, or other similar tangible thing, but not including any
book, movie, painting, or similar rights addressed in 18 U.S.C. § 3681. An order of
restitution shall not to apply to sale of materials where the defendant is exercising his or
her First Amendment rights, and shall not apply to the sale or transfer of any other
expressive work protected by the First Amendment, unless the sale or transfer is primarily
for a commercial or speculative purpose.

(b)(1) Proceeds paid to the Attorney General under this section shall be retained in escrow
in the Crime Victims Fund in the Treasury by the Attorney General for five years after the
date of an order under this section, but during that five year period may--(A) be levied
upon to satisfy--(i) a money judgment rendered by a United States district court in favor of
a victim of an offense for which such defendant has been convicted, or a legal
representative of such victim; and(ii) a fine imposed by a court of the United States;
and(B) if ordered by the court in the interest of justice, be used to--(i) satisty a money
judgment rendered in any court in favor of a victim of any offense for which such
defendant has been convicted, or a legal representative of such victim; and(ii) pay for legal
representation of the defendant in matters arising from the offense for which such
defendant has been convicted, but no more than 20 percent of the total proceeds may be so

7% See CAL. CIV. CODL § 2225.
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used.(2) The court shall direct the disposition of all such proceeds in the possession of the
Attorney General at the end of such five years and may require that all or any part of such
proceeds be released from escrow and paid into the Crime Victims Fund in the Treasury.

(c) As used in this section, the term “interested party” includes the defendant and any transferee of
proceeds due the defendant under the contract, the person with whom the defendant has
contracted, and any person physically harmed as a result of the oftense for which the
defendant has been convicted.

As discussed above, the California Supreme Court declared certain provisions of the
California Son of Sam law facially invalid under the Free Speech Clause of the First Amendment
and the California Constitution.””” The salient provision of that statute imposed an involuntary
trust, in favor of crime victims, on a convicted felon’s “proceeds” from expressive “materials”
(books, films, magazine and newspaper articles, video and sound records, radio and television
appearances, and live presentations)."”® Concluding that the statute “focuse[d] directly and solely
on income from speech,” the California Supreme Court declared it unconstitutional.'”” Indeed,
that statute was “calculated to confiscate all income from a wide range of protected expressive
works by convicted felons, on a wide variety of subjects and themes, simply because those works
include substantial accounts of the prior felonies.”'* But, as also noted above, the California
Supreme Court failed to address the issue at play in this murderabilia proposal — confiscation of
the profits derived from sales of memorabilia, property, things, or rights enhanced by their crime-
related notoriety value. Narrowly drafting this proposed statute to solely target tangible items that
do not constitute expressive activity or speech would enable it to survive constitutional review. Tt
would also allow district court judges to insure that convicted felons do not profit further from
their crimes, or the notoriety of their crimes.

Another possible way of drafting the federal statute would be to follow the approach taken
in Texas."®! A federal statute drafted to track that statute might look like the following:

Title 18 U.S.C. § 3681A. Forfeiture of Proceeds from Sale of Memorabilia by Convicted
Felon

(a) Upon a motion of the United States attorney or a victim of a crime, made at any time
after conviction of a defendant for a felony offense against the United States, or upon the
court’s own motion, and after notice to any interested party, the court shall determine
whether a sale has occurred of tangible property belonging to the defendant, the value of
which is increased by the notoriety gained from the conviction. Upon a finding by the
court that such a sale has occurred, the court shall transfer to the Crime Victims Fund in
the Treasury all income from the sale of tangible property the value of which is increased
by the notoriety gained from the conviction of an offense by the person convicted of the
crime. The court shall determine the fair market value of the property that is substantially

""See supra note 144-148; Keenan, 40 P.3d 718 (Cal. 2002).

18 CAL. Clv. CODL § 2225, as described in Keenan v. Superior Court, 40 P.3d 718, 730-31 (Cal. 2002).
7 Id at 729 n.14 (emphasis added).

50 1d at 722.

"1 TExX. CODE. CRIM. PROC. art. 59.06(k)(1)-(2).
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similar to that property that was sold but that has not increased in value by the notoriety
and deduct that amount from the proceeds of the sale. After transferring the income to the
Crime Victims Fund, the United States attorney shall transfer the remainder of the
proceeds of the sale to the owner of the property.

(b)(1) Proceeds paid to the Attorney General under this section shall be retained in escrow
in the Crime Victims Fund in the Treasury by the Attorney General for five years after the
date of an order under this section, but during that five year period may--(A) be levied
upon to satisty--(i) a money judgment rendered by a United States district court in favor of
a victim of an offense for which such defendant has been convicted, or a legal
representative of such victim; and(ii) a fine imposed by a court of the United States;
and(B) if ordered by the court in the interest of justice, be used to--(i) satisfy a money
judgment rendered in any court in favor of a victim of any offense for which such
defendant has been convicted, or a legal representative of such victim; and(ii) pay for legal
representation of the defendant in matters arising from the offense for which such
defendant has been convicted, but no more than 20 percent of the total proceeds may be so
used.(2) The court shall direct the disposition of all such proceeds in the possession of the
Attorney General at the end of such five years and may require that all or any part of such
proceeds be released from escrow and paid into the Crime Victims Fund in the Treasury.

(c) As used in this section, the term “interested party” includes the defendant and any
transferee of proceeds due the defendant under the contract, the person with whom the
defendant has contracted, and any person physically harmed as a result of the offense for
which the defendant has been convicted.

This approach, mirroring the Texas murderabilia statute, would essentially tax the profits
of the convicted felon’s sale of tangible property as long as the profit arose from the notoriety of
the conviction. It would not prohibit convicted felons from selling their tangible property, but
would only forfeit the proceeds of any sale based on the value of similar items. The Texas
murderabilia provision has yet to be challenged in the Texas courts, but recent commentary
concludes that the “murderabilia provision [is the] Texas Son of Sam law’s strongest element.
That commentary indicates that by “shifting the focus away from speech and toward a more
generalized category of notoriety for profit, the murderabilia provision lends acceptability to the
Texas Son of Sam law under the [Simon & Schuster, Inc.] framework ™" As the proposed statute
avoids content-based speech, does not consider whether the content of what is sold is related to
the crime, and allows for felons to reap fair market value for the sale, the proposed statute would
pass constitutional muster as well.

»182

One last note is worth briefly mentioning. Congress might reasonably conclude that the
problem of trafficking in “murderabilia” is an inter-state problem that warrants a federal
prohibition. Congress might reasonably conclude that in this age of the Internet, the only way to
truly stamp out the gruesome trade is to pass a federal law forbidding not only criminals but all

182

= Cobby, supranote 173, at 1514.
183 Id
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persons from dealing in murderabilia. Such a statute would go beyond the scope of my testimony
today, which focuses on sentencing issues related to criminals. Tsimply highlight the point here
in case Congress is interested in pursuing it.

CONCLUSION

Restitution to crime victims ought to be the norm in the federal criminal justice system.
When a victim has suffered a loss at the hands of convicted criminal, the criminal should bear that
loss — not the victim. In my testimony today, I have tried to offer a number of specitic
suggestions about how Congress could reform the federal restitution statutes to move in that
direction. There has been considerable rhetoric about the importance of restitution to crime
victims. To ensure that the rhetoric becomes a reality, Congress should act quickly to ensure that
victims receive full and enforceable restitution awards.
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Mr. Scort. Thank you very much, professor. I recognize myself
for 5 minutes of questions. And in follow up, Judge Cassell, as I
understand your testimony, you want the judge on a case-by-case
basis to make these decisions not at automatic pretrial in every
case?

Mr. CasseLL. I think it depends on what we are talking about.
But in general, the bills that are in front of the Committee would
authorize discretionary decisions by judges to create more restitu-
tion opportunities.

Mr. ScoTT. Mr. Weissmann, your reading of the case, if the U.S.
attorney has probable cause of a case, can they get order—does a
judge have to enter an order freezing assets?

Mr. WEISSMANN. Under the language of the bill, yes, the judge
has very limited discretion. They have to——

Mr. ScorT. What discretion?

Mr. WEISSMANN. First if the showing is made that there is an in-
dictment and that that statute——

Mr. ScorT. Wait a minute. No indictment. Pre-indictment.

Mr. WEISSMANN. Okay. If there is pre-indictment, the judge has
to make the finding of probable cause. But if there is probable
cause for a crime for which restitution is a penalty, then there is
no discretion.

Mr. ScorT. He has to enter the order at the request of the U.S.
attorney upon probable cause to freeze enough assets to satisfy any
potential restitution?

Mr. WEISSMANN. Yes. And it can cover any assets that may be
necessary.

Mr. ScOTT. And this is not just fruits of the crime asset, any as-
sets?

Mr. WEISSMANN. That is right. Unlike the current rule with re-
spect to forfeiture, where it only covers tainted asset this is for any
assets.

Mr. ScOTT. One of the problems with the criminal justice system
is that the same system applies to those that are guilty and those
that are innocent, it would be nice to have one set, kind of stream-
line set for those we know are guilty and another more burdensome
process conviction for those who are innocent. Unfortunately, ev-
erybody has to go down the same highway. Now, if you are factu-
ally innocent of the charge and they come in with probable cause,
do your assets get freezed?

Mr. WEISSMANN. Yes.

Mr. Scorr. When do you have an opportunity to present your
evidence of innocence?

Mr. WEISSMANN. Under this bill, it is hard for me to divine a cir-
cumstance where a defendant would have the opportunity in your
hypothetical to have a hearing because if there is—a probable
cause determination by the court, whether it is pre- or post indict-
ment and it is for a crime for which restitution is available, then
it is impossible for that defendant to make a showing that there
is a bona fide reason to believe that there was error at the time
of the ex parte order, which is a requirement in order for the hear-
ing to be available. The court has no discretion.
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Mr. ScoTT. Professor Turley, do you see the same result? If you
are factually innocent, when do you get an opportunity to reopen
your bank account?

Mr. TURLEY. Well, on the ex parte, you get 10 days on the ex
parte and then you can request a hearing. But the problem with
the standards is we are talking probable cause that this is a crime
if proven that you would have to pay forfeiture. But the bills, at
least one of them, would make all crimes subject to forfeiture. So
the standard is somewhat misleading because it is almost impos-
sible to miss that target.

So when you finally get up in front of a hearing, you have got
very little basis under these laws to say you shouldn’t seize my as-
sets. One possibility would be instead of making all of these laws
subject to forfeiture, it is one of the other two that simply extends
it to six more laws, and you could argue that this isn’t a law that
is subject to assets being frozen. But it is a hearing that begins
with an ex parte filing which obviously you have no role

Mr. ScoTT. And if you have outstanding checks and they start
bouncing, when can you get access to your checking account again?

Mr. TURLEY. It is even worse——

Mr. Scott. There is notice, right?

Mr. TURLEY. Yeah, it is even worse. I mean, as a criminal de-
fense attorney, I can tell you the most important part of a case, in
my view, is pre-indictment. It is when you know your person is a
target, you have got a lot of work to do. They need counsel. That
is probably when they are most vulnerable. But at that very mo-
ment, their assets can be frozen. They will have a hard time get-
ting an attorney. But they are supposed to get an attorney in order
to contest the fact that they have no money to hire an attorney.

Now, the reason they will have no money is since you are ex-
panding the definition of victims and because we still have the
original indictment, maybe a superseding indictment with maybe a
larger number of accounts if a judge is looking at that, she is going
to say,1 well, here is 20 counts which may or may not be the ones
at trial.

On those 20 counts, there is an expanded number of victims now,
each of which can seek your assets. You know, a blind squirrel
would find that nut as a prosecutor. It would be hard not to get
100 percent of assets on that standard.

Mr. ScotrT. Thank you. The gentleman from Texas.

Mr. GOHMERT. Thank you, Mr. Chairman. I do appreciate y’all’s
testimony. And by the way, Professor Turley, I guess this is the
first time I have seen you since the Supreme Court’s recent deci-
sion about which you testified earlier. I would say congratulations
on being right, but I knew you were right before. I would say con-
gratulations, the Supreme Court got it right.

Mr. TURLEY. God bless you.

Mr. GOHMERT. And there is so much confusion as to what that
really meant and nobody is trying to protect anybody that is a
criminal. They are just trying to preserve the Constitution. And I
appreciate the points that people here have made about their con-
cerns in this bill. And I have not read the bill in full. I guarantee
you I will before you know we were to take it up in mark up. But
I can see like on preservation of assets for restitution, this just
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says on the government’s ex parte application and a finding of prob-
able cause that the defendant, if convicted, will be ordered to pay
an approximate amount of restitution for an offense, then you could
enter these orders and immediately I am going wait a minute, that
might be real easy to say, well, yeah, if he is convicted then he is
going to certainly have to pay restitution.

So there is your finding and it doesn’t have a requirement that
probable cause be found that he committed the offense. So I can see
a number of things that need to be worked on here. But I am curi-
ous about some other things that have been brought up. For exam-
ple, yeah, there is a potential set-aside of fraudulent transfers, and
I am just trying to think out loud based on some of the things that
have been said. But what about a provision that basically provided
for a set-aside with a presumption that if a transfer is made—and
again, I am just thinking out loud here—presumption that if a
transfer is made after the time someone has been named a target
and up until so many months, 6 months or something after convic-
tion, that there is a presumption that was a fraudulent transfer so
the burden is not there. Or if it is a purchase. Because it is not
always a transfer as you all know.

I mean, sometimes you buy an asset that you can hide some-
where, or perhaps stick it in some purchase. But if you had a pre-
sumption that was a fraudulent purchase, then maybe you would
have a set aside of not just transfers but purchases, boy, it would
put people on notice that if somebody is named a target, you better
feel real comfortable before you make the sale or make the buy
that this may not be set aside later on.

Anyway, I am wondering if something like that might be of as-
sistance. But Judge Cassell, you made some excellent recommenda-
tions and some good points, and I will need to do more looking to
make sure that we adequately address the things that you brought
up.
But Professor Turley, you mentioned it reduces the discretion for
the judge and we shouldn’t take away all discretion, it would ex-
tend litigation and we have got dockets getting longer. Of course
I fought with my colleagues over the patent law venue because we
had some venues where they were getting to trial in 18 months,
like in the Eastern District of Texas. But that is horrible because
we need it in jurisdictions where we can have 4 or 5 years to drag
them out. Go figure. But anyway, one of the things that has
amazed me is I remember back in the early ’80’s when the sen-
tencing guidelines came in and the Federal judges, you know, were
furious that you took away—the Congress took away all of that dis-
cretion and when within a matter of 20 years, now they say, you
know what, it makes it easier because as a judge, some of my
toughest decisions were what to do on sentencing because I had
tremendously broad discretion.

But anyway, it seems like some have not minded having discre-
tion taken away. I don’t want to see discretion taken away from the
courts. I would not want to see anything mandatory, but I sure
would like them to have the tools in the appropriate cases. So any-
way, can I get comments on the possibility of a presumption of
fraudulent transfer or purchase, Professor Turley?
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Mr. TURLEY. First of all, it is, once again, an honor to appear be-
fore you. You are unique in that you have played a role in both the
judicial and legislative branch, which makes your service on this
Committee so valuable. And I actually was thinking along the
same lines in terms of what this body could do to give courts not
less discretion but simply more ability to use that discretion. And
actually a thing I was thinking of was that we could look at—or
actually you could look at the possibility of——

Mr. GOHMERT. We is okay. We welcome your input.

Mr. TURLEY. Look at the possibility of having a more systemic
approach to an early identification of assets of targets, where the
prosecutors can come in and require the court to make a deter-
mination of asset worth, asset locations and to put that into a court
order. Because what you are speaking of in terms of presumption
is it actually achieves the same thing. That if a court comes in and
says, look, we have identified this as a possibility for fraudulent
transfer, and we have a serious question about restitution for vic-
tims because of the size of these allegations, you could have them
come in and say I want an identification, a sworn identification of
all assets.

Their identification, their amounts, joint bank accounts and to
put that into an order and to say that if there is transfers from
here, we are going to look at whether there is a fraudulent effort.
And you can also ask for the court to be informed of any large
transfers off that base. So the court will have a chance to monitor
it and so will the prosecutors without freezing the assets but can—
and then if there is a violation—if you go and you submit that in-
formation to the court and there is any hidden assets or any trans-
fers wi