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DEFERRED PROSECUTION: SHOULD
CORPORATE SETTLEMENT AGREEMENTS BE
WITHOUT GUIDELINES?

TUESDAY MARCH 11, 2008

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COMMERCIAL
AND ADMINISTRATIVE LAW,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 10:40 a.m., in
room 2141, Rayburn House Office Building, the Honorable Linda
Sanchez (Chairwoman of the Subcommittee) presiding.

Present: Representatives Conyers, Sanchez, Johnson, Lofgren,
Delahunt, Cohen, Cannon, Feeney, and Franks.

Staff present: Eric Tamarkin, Majority Counsel; Daniel Flores,
Minority Counsel; and Adam Russell, Professional Staff Member.

Ms. SANCHEZ. This hearing of the Committee on the Judiciary,
Subcommittee on Commercial and Administrative Law will now
come to order. I will now recognize myself for a brief statement.

I have called today’s hearing to shed light on the use of pre-trial
prosecution agreements in corporate crime cases, a growing prac-
tice that has so far been operating mostly in the shadows without
guidelines and without oversight. Today’s hearing is not being held
with prejudice for or against deferred prosecution and non-prosecu-
tion agreements, but rather with concern about the number of un-
answered questions surrounding them.

The concept of deferred prosecution originated as a rehabilitation
option for non-violent juvenile and drug offenders. After prosecu-
tors file an indictment, the prosecution is put on hold in exchange
for commitments by the offender to reform and provide restitution.
If the offender meets the obligations in the agreement, prosecutors
may ask a judge to dismiss the indictment.

In the past 6 years, the Justice Department has increasingly re-
lied upon a similar tool for white-collar crimes, usually involving
private corporations. In such cases, an independent corporate mon-
itor is often hired to determine whether the target corporation has
complied with the obligations in the deferred prosecution or non-
prosecution agreement.

Late last year, I was troubled to learn of what appeared to be
a back room sweetheart deal where New Jersey U.S. attorney,
Christopher Christie appointed John Ashcroft, the former attorney
general, to serve as an independent corporate monitor and collect
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fees between $28 million and $52 million. I was also concerned to
learn from press accounts that Mr. Ashcroft was selected with no
public notice and no bidding, and he had to use considerable time
to prepare for the assignment and learn more about the business
that he was contracted to monitor.

When I continued to investigate the issue of deferred prosecution
agreements and the appointment of independent corporate mon-
itors, I discovered that the parties to these agreements were oper-
ating in a wild west type of environment with no laws and no Jus-
tice Department guidelines. Less than 24 hours before today’s hear-
ing, the department sent us a memo mapping out some guidance
with regard to the selection and use of monitors. And while I do
believe that this may be a good start, uncertainties still remain as
to how monitors should be selected and how these agreements
should be structured.

The absence of standards governing how independent corporate
monitors are selected has resulted in a hodge-podge of approaches
across jurisdictions. For example, in several agreements prosecu-
tors selected the monitor, typically after consulting with the cor-
poration. In others, the corporation selected the candidate.

Additionally, a few agreements provide for collaboration among
the corporation, regulators, and prosecutors in the selection. Fi-
nally, in at least three agreements, a court played a significant role
in the monitor’s selection process.

Furthermore, the current system lacks guidelines to direct how
independent corporate monitors conduct oversight of the corpora-
tion once they have been selected. Most monitors are granted broad
powers to gather information, institute polices, and oversee compli-
ance.

For example, in one matter, the monitor had the power to “re-
quire any personnel action, including termination regarding indi-
viduals who were engaged in or were responsible for the illegal con-
duct described in the information.” In essence, the agreement al-
lowed the monitor to act as the prosecutor, judge, and jury for
these employees.

While uncertainty is common in many aspects of deferred pros-
ecution agreements, one thing does remain certain. The govern-
ment has tremendous leverage over a corporation entering into an
agreement. Corporations facing criminal prosecution have an un-
fair choice. They can either risk a conviction and perhaps even dis-
solution after trial or be coerced into accepting the terms and the
monitoring that a prosecutor unilaterally believes are appropriate.

Unfortunately, because of a lack of transparency in many aspects
of deferred prosecution agreements, we still don’t know the full
scope of this issue. On January 10th, Chairman Conyers, Congress-
man Pascrell and I sent a letter to the Justice Department request-
ing that the department disclose all deferred prosecution agree-
ments and the individuals selected as monitors. It has been 2
months since our request, and we have yet to receive a response.

While we patiently await the department’s disclosure of informa-
tion, this hearing serves as a critical starting point of bringing de-
ferred prosecution agreements and the appointment of monitors out
from behind the shadows. Accordingly, I look forward to probing
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these issues further and considering whether legislation in this
area is appropriate.

I would like to recognize now the Ranking Member of the full Ju-
diciary Committee, Mr. Smith, who has joined us and has some
opening words.

Mr. SmiTH. Thank you, Madam Chair. I really don’t have an
opening statement. I do want to, however, welcome former Attor-
ney General John Ashcroft to our hearing today. I know what he
is going to say, and I agree with it. And I just appreciate his taking
the time to be here today.

Madam Chair, I also want to read an excerpt from an article in
the New York Times today that speaks to the subject matter that
we are here to discuss. And here is the exact quote from the New
York Times article today.

“Outside lawyers who have reviewed Mr. Ashcroft’s fee schedule
said it was not out of line.” Madam Chair, if you read that in the
New York Times, that says a whole lot. And so, I just appreciate
their commentary, and I appreciate your having this hearing today.
With that, I will yield back.

Ms. SANCHEZ. I thank the Ranking Member of the full Com-
mittee, Mr. Smith, and would like to recognize at this time our dis-
tinguished Ranking Member of the Subcommittee, Mr. Cannon.

Mr. CANNON. Thank you, Madam Chair. I would ask unanimous
consent to have my full statement entered into the record.

Ms. SANCHEZ. Without objection, so ordered.

[The prepared statement of Mr. Cannon follows:]
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PREPARED STATEMENT OF THE HONORABLE CHRISTOPHER B. CANNON, A REPRESENT-
ATIVE IN CONGRESS FROM THE STATE OF UTAH, AND RANKING MEMBER, SUB-
COMMITTEE ON COMMERCIAL AND ADMINISTRATIVE LAW

Opening Statement of Ranking Member
Chris Cannon at ‘“Hearing on Deferred
Prosecution: Should Corporate Settlements

Agreements Be Without Guidelines?””
Tuesday, March 11th, 10:30 p.m., 2141 RHOB

Thank ybu Madam Chair, and welcome to our

witnesses.

I want to extend a particularly warm welcome to our
esteemed former Aftorney General, J ohn Ashcroft.
Your service to our country has been long, honoréble,
and, through your leadership of the Department of
Justice after 9/11, heroic. It continues today, and I

thank you for your appearance.



I look forward to our hearing today, because this is an

area in which I believe our oversight can be fruitful.

The subject of corporate deferred prosecution

agreements has received much recent attention.

The Attorney General, in his recent oversight.

hearings before this Committee and the Senate
Judiciary Committee, has alreédy said that the

Department is looking into whether more guidelines

in this area would be useful.

We have an illustrious panel of witnesses who today

can supply what I hope will be a creative and
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constructive discussion of what these agreements are,
how they have evolved, how they help law
enforcement, and whether their use might indeed be

promoted by better guidelines.

If we have such a discussion, it is my hope that the
Attorney General will be able to take the fruits of our
hearing, factor them into his consideratioh, and

produce better guidelines, if they are called for.

Deferred prosecution agreements are, of course, a
tool used in the exercise of prosecutorial discretion.
As the Supreme Court’s decision in Heckler v.

Cheney instructs, prosecutorial discretion is



something to which we pay extraordinary deference

~in our system of justice.

It is also something to which we should pay more

respect in the halls of Congress.

This term, this Subcommittee and this Committée
have witnessed the U.S. Attorneys investigation — in
which the majority played partisan games over the
Department’s proéecutorial decisions. U.S.
Attorneys may have been chilled and intimidated as a

result.
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This Subcommittee also looked into so-called
“Selective Prosecution” — in a manner which seemed
to be just another partisan attack on the Department’s

exercise of its prosecutorial discretion.

Just recently, we held a hearing that ostensibly was
about the Department’s Special Counsel Regulations
— but that seemed largely an excuse to take the -
Attorney General to task for deciding not to appoint a

special counsel in the CIA Tapes investigation.

Whether everyone realizes it or not, the pattern that
emerges is one of this Subcommittee devoting its

oversight to partisan attacks against the Department’s



exercises of its prosecutorial discretion. That is not a
good development for this Subcommittee, and it is
not a good development for the Department,

regardless of which party is in contrc_il.

The bottom line is that I don’t think we should
unduly trench on prosecutorial discretion, or stifle
innovation in its exercise, through our efforts here on

Capitol Hill.

But we can provide useful oversight, shine a light on
features of the use of DPAs, and spur along their

evolution in a positive way.
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With that as prelude, What are deferred prosecution

agreements?

They are agreements under which a prosecutor, who
could indict and pursue'a Compaﬁy to convictién,
agrees instead to place a company under é kind of
pre-conviction “probation.” The company agrees to
‘change itAs ways, pay vfines, and sﬁbmit to monitoring
to police its conducf. The agreement is méde public.
The company is monifored for a Substantial period of )

time.

If it is then cleaned up, it returns to its normal life. If

it does not clean up, it is prosecuted.
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Wrongdoing is rooted out. Deterrence is served.
And the economy does not unnecessary lose
otherwise productive compaﬁies. Instead, those

companies are righted.

In the corporate crime area, isn’t this the greatest

thing since sliced bread?

One only has to look at the wreckage of Arthur
Andersen to see how valuable the advent of deferred

prosecution agreements is.
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In the wake of the Enron scandal, Arthur Andersen
came under suspicion, was indicted, and was
convicted. The coinp_any, as a result, was destroyed.
Thousands of jobs were loét. Millions of dollélrs
went to the ash heap. Competition among the very
few national accounting firms was significantly
reduced; The economic consequencés reached

throughout the economy.

The Supreme Court eventually reversed Arthur
Andersen’s co_nviction. But it was too late. The

damage was done. Arthur Andersen was gone.
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What a contribution a deferred prosecution

agreement could have made in that case.

Again, wrongdoing would have been rooted out.
Deterrence would have been served. But innocents
would not have suffered. And the economy would

‘not have incurred substantial, unnecessary losses.

Itbwas, in fact, in the Wake of the Arthur Andersen
case thdt the light went on at the Department of
Justice, and hard-working, créative, dedicated
prosécutors. seized on and promoted this simple,
elegant idea as a better way to serve the public while |

‘combating corporate crime.

10
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The guidelines for the use of deferred prosecuﬁon
agreements are not.eﬁctéﬁsivé. Through the so-called
Holder, Thompson and McNulty mefnos, the |
Department has beguﬁ fo articulate clear standards
for their usé. Recent questions hayearisen over thé
role of the corporafe monitor in their use, and this is

an area in which more standards might be explored.

A more clearly articulated, publicly understood and |
accepted framework under which monitors are
seléctéd, deployed and compensated could help free
| the use of deferred prosecution égreements from

‘éppearance,s of impropriety.

11
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The establishment of such a framework could
actually help to protect prosecutors and monitors
from those who would banay abopit Baseless
allegations and insinuations of mjsconduct‘— ’
allegations that sometimefs may be aimed only at
chilling prosecutors and monitors in the service of the

public.

If our consideration of these issues today can help the
Department find a way to free itself of the
distractions of such fabricated scandals, then we will

indeed have made a contribution.

12
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If our discussion today can point the Department to
better innovations in the exercise of its prosecutorial
discretion, then we will have helped our system of -

justice.

I yield back the remainder of my time.

©13
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Mr. CANNON. And I do that because I understand Mr. Ashcroft
has a travel obligation he has informed the majority of and would
need to leave at 12. And I think that he ought to have plenty of
time to respond to the allegations that are being made.

You made a point of Mr. Christie’s involvement. He has been a
remarkably effective prosecutor. And to a degree that becomes an
issue I hope that we could address that. But I would like to thank
you, Madam Chair, for this hearing. As you know, we have talked
about the concerns that I have with prosecutorial discretion. And
we have a marvelous panel here for addressing that issue and in
particular, as it relates to the matters that we have before us
today.

So I hope that we come out of here with a much expanded view
of what the possibilities are for, not only helping U.S. attorneys
handle the extraordinary burdens that they have, but also helping
us focus on how we in Congress and particularly, this Committee
can become much more involved in the process of where we are see-
ing prosecutorial discretion is handled throughout the country. So
I want to thank you again for drawing this panel together.

I want to thank all the panelists for being here today. I suspect
this will be a very interesting hearing. And I hope we can clear the
air and allow Mr. Ashcroft to have the opportunity to respond with
particulars to the suggestions of the possibility of impropriety, re-
ferring back to what Mr. Smith has just said, when the New York
Times suggests that things don’t seem out of line, there is probably
a pretty good guess that they are not.

But I think it would be very important that we have the oppor-
tunity to air both the charges that have been sort of insinuated
against Mr. Christie and also Mr. Ashcroft and that we get beyond
that and then start looking at the—we have a marvelous panel of
people who actually understand these issues in great depth. And
I hope we can plumb that understanding and learn how to do our
job or learn what we can do here to be much better at our job.

So thank you, Madam Chair. I yield back.

Ms. SANCHEZ. I thank the gentleman for his statement.

I would now like to recognize at this time Mr. Conyers, a distin-
guished Member of the Subcommittee and the Chairman of the full
Judiciary Committee. Mr. Conyers?

Mr. CoNYERS. Thank you, Madam Chairwoman, for holding the
hearing. You and Chris Cannon are to be commended. And I appre-
ciate the constructive tone with which we are beginning these off.
I welcome John Ashcroft as the former attorney general and like-
wise, all the witnesses.

All we are doing today, sir, is exploring the Department of Jus-
tice’s use of corporate settlement agreements. We know that they
are a useful prosecutorial tool, several aspects of their implementa-
tion that require congressional oversight and possibly legislative
attention, as has been suggested.

Congressional oversight of these agreements is probably essential
to provide transparency. We understand the importance of these
agreements as effective prosecutorial tools and respect confiden-
tiality concerns. We, nonetheless, want to know the number of
agreements into which the department has entered these agree-
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ments and the details around them. I am going to ask that of the
Department of Justice.

How many of these kinds of agreements are floating around? And
it is important in light of the fact that the number of these agree-
ments have increased dramatically during the tenure of our star
witness here, former Attorney General John Ashcroft.

In an effort to obtain information regarding the agreement, as
Chairwoman Sanchez has indicated, we are still waiting to receive
a response from the attorney general. Now, despite the guidance
that the department released yesterday afternoon regarding the
use of corporate monitors in these agreements, this guidance still
fails to ensure uniformity in the agreements themselves. Indeed,
some agreements require the implementation of compliance pro-
grams, restitution, and fines while others do not.

While it may be necessary to fashion some agreements on a case-
by-case basis, and we can concede that, general uniformity could
ensure the fairest application. We hope that we will have these
concerns addressed during the hearing today.

We hope that the recently-released department guidelines re-
garding the selection of corporate monitors are successful applied
and implemented, because otherwise there is the potential for de-
partment politicization. One such example for this potential has
arisen in the agreement between Zimmer Holdings and the United
States Attorney’s office in which Attorney Christopher Christie,
who has been described here as a stellar U.S. attorney, a trial ex-
pert, but that we still have a problem with the naming of our
former Attorney General John Ashcroft as corporate monitor.

Pursuant to this agreement, they have agreed to pay Mr.
Ashcroft’s firm anywhere from between $28 million and $52 mil-
lion. And if it is not asking too much, we would like to know ex-
actly how much is involved here.

Prior to the appointment of our former attorney general, there
was neither public notice of the monitor position nor any public
bidding for the assignment that we know of. This highlights the
concern that brings us all here this morning.

We must assure the public that the Department of Justice is not
rewarding political allies in a forum where prosecutorial independ-
ence is absolutely necessary. Our investigation into the removal of
nine U.S. attorneys has taught us, unfortunately, that the depart-
ment can be politicized in a way that undermines public con-
fidence. And so, we hope that the department guidelines released
yesterday accomplish the goal of restoring public confidence.

And finally, there ought to be independent judicial oversight of
corporate settlement agreements because currently there is no
transparency and no requirement that they be made public. Judi-
cial oversight would help to ensure greater legitimacy of these
agreements by providing a neutral decision-maker to prevent
abuses and politicization as well as ensure proper completion of the
terms of the agreements.

And so, I hope that all of our witnesses will help throw light on
a subject that has not been examined up until now. And that is
why I commend this Committee and its leadership for holding this
hearing today.

Thank you, Madam Chair.
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Ms. SANCHEZ. I thank the gentleman for his opening statement.

And at this time, I would like to welcome two of our colleagues
who have joined us on the dais, Mr. Pascrell and Mr. Pallone. They
are not Members of the Subcommittee, but they will be listening
in and providing testimony for our second panel.

Without objection, other Members’ opening statements will be in-
cluded in the record. And without objection, the Chair will be au-
thorized to declare a recess of the hearing at any point.

I am now pleased to introduce our witness panel for today’s hear-
ing. Our first witness is Mr. John Ashcroft. Mr. Ashcroft serves as
chairman of the Ashcroft Group, LLC, which provides confidential
strategic consulting and crisis counseling to major international
corporations. Prior to forming the Ashcroft Group, Mr. Ashcroft
served during the first term of President George W. Bush from
2001 until 2005 as the 79th U.S. attorney general.

During his tenure as attorney general, the corporate fraud task
force was established within the department to restore integrity to
the marketplace. Prior to his appointment as attorney general, Mr.
Ashcroft was elected to the U.S. Senate in 1994 and served on the
Senate Judiciary, Foreign Relations, and Commerce Committees.

From 1985 through 1993, Mr. Ashcroft served as governor of Mis-
souri and served as chairman of the non-partisan National Gov-
ernors Association in 1991 and 1992. He received awards from the
Business Roundtable, U.S. Chamber of Commerce, and National
Federation of Independent Businessmen for his service in the Sen-
ate.

We want to welcome you, Mr. Ashcroft.

Our second witness is Timothy Dickinson. Mr. Dickinson is a
partner in the Washington, D.C. firm of Paul, Hastings, Janofsky
& Walker, LLP. Mr. Dickinson’s practice is devoted primarily to
international commercial matters, including all aspects of political
risk insurance, the Foreign Corrupt Practices Act, U.S. export laws,
and economic sanctions. Mr. Dickinson works closely with a wide
range of industries on FCPA matters, including establishment of
compliance programs, due diligence in acquisitions, special inves-
tigations, and defense before U.S. regulators.

In 2005, Mr. Dickinson was appointed independent expert by
Monsanto as part of a deferred prosecution agreement with the De-
partment of Justice. Mr. Dickinson is currently an adjunct pro-
fessor at the University of Michigan Law School where he teaches
trans-national law and international commercial transaction. He
has served on the board of editors of the FCPA Reporter since 1997
and is the director of the International Law Institute course on
government integrity and anti-corruption initiatives.

Welcome to you, Mr. Dickinson.

Our third witness is David Nahmias. Is that a correct pronuncia-
tion? Mr. Nahmias is the United States attorney for the Northern
district of Georgia. He serves as the chief Federal law enforcement
officer in that district representing the United States in all crimi-
nal and civil litigation in Federal court.

In January of 2005, Mr. Nahmias was appointed to serve on the
attorney general’s advisory committee of the United States attor-
ney, which reviews and recommends policies for Federal prosecu-
tors nationwide. The attorney general also appointed Mr. Nahmias
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afg chairman of the White Collar Crime Subcommittee in October
of 2007.

Prior to his appointment as the U.S. attorney, Mr. Nahmias
served as a deputy assistant attorney general in the criminal divi-
sion, the fraud section, the appellate section, and the capital case
unit. Mr. Nahmias practiced with the law firm of Hogan & Hartson
in Washington, D.C. and served as a law clerk for Judge Warren
Silverman of the U.S. Circuit Court for the District of Columbia
aSnd for Justice Antonin Scalia of the Supreme Court of the United

tates.

Welcome to you, Mr. Nahmias.

Our fourth witness is George Terwilliger. Is that the correct pro-
nunciation? Thank you—a partner with the law firm of White &
Case, LLP, Mr. Terwilliger’s clients include national and inter-
national companies and prominent individuals. He has represented
the interests of major corporations and other institutions in civil
and criminal enforcement proceedings, including financial crimes
an}(li environmental, anti-trust, health care, and tax matters, among
others.

Prior to joining White & Case, LLP, Mr. Terwilliger served as
the presidential appointee in two Administrations. He was the dep-
uty attorney general in charge of all Justice Department oper-
ations, including crisis response. He also served as a presidentially
appointed United States attorney for 5 years and for 8 years as a
Federal prosecutor.

Welcome again to you.

Our final witness on our first panel is Brandon Garrett. Pro-
fessor Garrett joined the University of Virginia Law School faculty
in 2005 as an associate professor of law. His areas of research and
publication include criminal procedure, wrongful convictions, ha-
beas corpus, corporate crimes, civil rights, civil procedure, constitu-
tional law, and new forms of public governance.

Prior to joining the University of Virginia School of Law faculty,
Professor Garrett worked as an associate in New York City at
Cochran, Neufeld & Scheck, LLP litigating wrongful convictions,
DNA exoneration, and police brutality cases. He clerked for the
gonorable Pierre Leval of the U.S. Court of Appeals for the 2nd

ircuit.

I want to thank you all for your willingness to participate in to-
day’s hearing. Without objection, your written statements will be
placed into the record in their entirety. And we are going to ask
that you please limit your oral remarks to 5 minutes.

You will note that we have a lighting system that starts with a
green light when your testimony time starts. At 4 minutes, you will
get the yellow warning light that you have about a minute left to
conclude your testimony. And then when your 5 minutes have ex-
pired, you will see the red light.

If you are caught mid-sentence when the red light comes on, we
will naturally allow you to finish your last thought before moving
on to our next witness. After each witness has presented his or her
testimony, Subcommittee Members will be permitted to ask ques-
tions subject to the 5-minute limit.

With that, I would now invite Mr. Attorney General to please
begin his oral testimony.
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TESTIMONY OF THE HONORABLE JOHN ASHCROFT,
THE ASHCROFT GROUP, LLC, WASHINGTON, DC

Mr. ASHCROFT. Good morning. And, Chairman Conyers, and
Madam Chairwoman Sanchez, and other Members of the Com-
mittee, my written testimony has about eight points, which I would
like to summarize in my oral remarks now and see if I can get that
done in 5 minutes.

You have covered point one, my experience. And I thank you for
reminding folks that I served as state auditor, state attorney gen-
eral, governor of the state, senator, United States senator, serving
on Committees like Labor and Human Resources and serving as
the attorney general of the United States. I thank you.

Point two—the public safety effort that we rendered at the De-
partment of Justice is one which is important and should be consid-
ered. While most Americans focused on the Department of Justice’s
record in successfully preventing another attack after September
11th, violent crime dropped to a 30-year low. Teen drug use
ilropped for the first time in a decade. Gun crime fell to record

OwSs.

The department won the largest health care fraud cases in the
Nation’s history. There was a 73 percent increase in health care
fraud recoveries totaling $4.5 billion. And after the corporate ma-
lignancies of the 1990’s surfaced, shaking worldwide confidence in
our financial markets, we organized the corporate fraud task force,
which reestablished a standard of integrity restoring America’s rep-
utation for sound and secure markets. In dozens of corporate fraud
prosecutions, over 600 corporate criminals were convicted, includ-
ing 31 chief financial officers.

Point three—deferred prosecution agreements protect the Amer-
ican public from corporate criminality while placing the cost of that
protection on the corporate wrongdoers, not on the taxpayers. My
fellow panel members have written about job loss and functional
dislocations of traditional criminal prosecutions destroying entire
corporations rather than addressing limited malignancies.

In my experience, prosecutors understand that a corporate indict-
ment can be a corporate death sentence. A deferred prosecution can
avoid the catastrophic collateral consequences and costs that are
associated with corporate conviction.

Point four—as we seek to achieve with other tools in law enforce-
ment, we should constantly seek to improve deferred prosecution
agreements. As a result, I welcome and I support the principles an-
nounced in the additional guidelines from the Department of Jus-
tice.

Point five—as attorney general, I instructed every U.S. attorney
to—and I did this personally eyeball to eyeball. I had meetings
with each of them—to be blind to the party affiliation and political
preferences of individuals. That principle guided my endeavors, in-
cluding deferred prosecution agreements. It was true then. It
should be true now.

Partisan consideration should be totally unwelcome in the en-
forcement of our Nation’s laws. I learned only last week that dur-
ing my tenure more Democrats were appointed as monitors than
were Republicans. Partisan affiliation should neither qualify nor
disqualify a person from being selected to do public service in the
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role of a monitor. The focus should be on the quality of service and
the results that are expected.

Point six—A monitor should be independent, should demand the
highest quality work and the finest professional standards and be
unwavering in the face of pressure. As you may or may not recall,
there were plenty of people who attacked me for the way that I
chose to defend America from terrorism. Those assaults did not
shake my commitment to protect innocent American lives from ter-
rorist attacks.

Similarly, a monitor should be immune to pressure and should
not allow attacks from whatever sources to contaminate the cause
of justice. I will not allow external pressures to compromise my re-
sponsibilities as a monitor.

Point seven—a monitor protects the public from further corporate
abuse. In my case, five monitors are charged with reforming an en-
tire industry which is mired in criminal allegations of Medicare
fraud and kickbacks to surgeons. There are pending criminal cases
against defendant corporations, corporations that have already paid
$311 million in civil settlements. There is an active, ongoing crimi-
nal investigation into multi-million dollar payments to physicians
that might have altered physicians’ judgments about which devices
they will implant or prescribe for their patients.

A surgeon who makes decisions based on the receipt of illegal
kickbacks violates his responsibility to his patients, breaches the
public trust, and breaks the law. It must be stopped.

Point number eight

Ms. SANCHEZ. Mr. Ashcroft, your time is expired. But we will
allow you to go ahead and summarize your final points before we
move on.

Mr. ASHCROFT. Thank you very much. The marketplace rewards
corporations who from the chaos of contamination bring the clarity
of integrity. On January 29, 2008, Zimmer, for which I am the
monitor, publicly announced that it will expand its compliance pro-
gram to all product lines and all of its global operations, reforms
that are well beyond the mandates of the deferred prosecution
agreement.

After the first full quarter working with our monitoring team,
Zimmer reported adjusted net earnings of $276 million, a 28 per-
cent increase over the previous quarter. Zimmer now projects ad-
justed net earnings to exceed $1 billion in 2008. Following these
announcements, the corporation’s market capitalization increased
$2.1 billion.

The $2.1 billion increase is in direct contrast to the steep market
decline in stocks generally this year. The marketplace rewards a
commitment to corporate integrity and results.

In summary, effective deferred prosecution agreements can pro-
tect taxpayers. They can serve the cause of justice and enhance cor-
porate integrity. And I thank you for the additional time.

[The prepared statement of Mr. Ashcroft follows:]
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PREPARED STATEMENT OF THE HONORABLE JOHN D. ASHCROFT

Testimony of
The Honorable John Ashcroft
Former United States Attorney General
Chairman, The Ashcroft Group, LLC and Monitor for Zimmer, Inc.

Good Morning. | am here today at your request to discuss policy issues
associated with the use of deferred prosecution agreements. | look forward to
answering the Committee’s questions.

Raised in Springfield, Missouri, | attended public schools until enrolling at Yale
University, where | graduated with honors in 1964. | received my Juris Doctor from the
University of Chicago in 1967. Prior to entering public service, | taught business law at
Southwest Missouri State University in Springfield. | co-authored multiple editions of
two college law textbooks with my wife, Janet, who is also an attorney. My career of
public service began in 1973 as Missouri Auditor. | was later elected to two terms as
the state’s Attorney General. My colleagues in the non-partisan National Association of
Attorneys General elected me as their President.

| served as Governor of Missouri from 1985 through 1993. As the State's Chief
Executive Officer, | balanced eight consecutive budgets, building a $120 million budget
surplus, a new “rainy day” fund and a $190 million cash operating reserve. My
management earned Missouri the highest triple-A rating from the three major Wall
Street bond rating agencies, while Missouri's per capita state and local tax burden
ranked 4%th in the nation. Financial World and City and State magazines credited me
with making Missouri one of the best financially managed states. In 1991, the non-
partisan National Governors Association voted me Chairman.

| was elected to the U.S. Senate in 1994, where | championed greater fiscal
responsibility. As a member of the Senate Judiciary and Commerce Committees, |
helped to reform laws regulating the telecommunications, aviation, transportation,
banking and information technology industries. In the Senate, | also served on the
Labor and Human Resources Committee (now referred to as the Health, Education,
Labor and Pensions Committee) which had oversight responsibility concerning Federal
health care laws and policies.

President George W. Bush announced his decision to nominate me to serve as
U.S. Attorney General on December 22, 2000. As U.S. Attorney General, | ran the
world’s largest international law firm, a national prison system and the world’s finest law
enforcement agencies. Relying on my executive experience, | emphasized strategic
management, integrating strategic planning, budgeting and performance measurement
across the Department of Justice.

As Attorney General of the United States from 2001 to 2005, | was the Chief
Executive Officer of a Cabinet agency larger than most Fortune 500 corporations. In
that period, the Department of Justice had 112,000 employees and an annual operating
budget of $22 billion. For the first time in its history, under my leadership, the

1
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Department of Justice earned a clean audit opinion, a standard matched for each of the
four years of my service. During my tenure as Attorney General, the Department of
Justice aggressively and successfully prosecuted a wave of high-profile corporate fraud
scandals and won the largest healthcare fraud cases in our nation’s history. Qver my
four years of service, there was a 73% increase in monetary recoveries from healthcare
fraud settlements and judgments, totaling nearly $4.5 billion. In our pursuit of dozens of
corporate fraud scandals, over 600 corporate criminals were convicted, including 31
Chief Financial Officers.

Today, | serve as the Chairman of The Ashcroft Group, LLC and related
enterprises which provide confidential strategic consulting and crisis counseling to major
international corporations. | also hold the rank of Distinguished Professor of Law and
Government at Regent University.

Investigation of Zimmer, Inc. and Other Orthopedic Industry Companies

As outlined in my February 15, 2008 correspondence to the Committee, | am
limited in my ability to discuss particulars of United States v. Zimmer, the pending
criminal case in the Federal District Court of New Jersey. As the Monitor in this case,
my legal duties reguire me to exercise impartial, independent judgment regarding the
conduct of this charged defendant in the United States District Court, District of New
Jersey and to assist the United States Department of Justice in the ongoing criminal
investigation of the broader orthopedic industry. Certain comments about the details of
these legal responsibilities would violate both my ethical responsibilities as expressed in
the American Bar Association Model Rules of Professional Responsibility and under the
District of Columbia Bar Association Rules of Professional Conduct.

The deferred prosecution agreement governing my responsibilities as the Monitor
to Zimmer, Inc. was entered into between the United States Attorney for New Jersey
and Zimmer, Inc. on September 27, 2007 (the “DPA"). The DPA defines my
responsibilities to both the United States Attorney (“Office”) and to the “Company”, as
Zimmer is referred to in the DPA. A non-exhaustive list is included at the end of this
testimony.

As the Committee is aware, there are five hip and knee replacement
manufacturers currently under deferred prosecution agreements and non-prosecution
agreements with the United States Department of Justice. According to the Department
of Justice, these companies account for nearly 95 percent of the hip and knee surgical
implant industry. The goal in addressing these companies’ conduct simultaneously is to
ensure that the alleged illegal kick-backs to health care professionals would be
eradicated industry-wide, saving American taxpayers millions of dollars. Eliminating this
conduct is particularly important within the hip and knee industry because approximately
two-thirds of such replacements are on patients covered by Medicare. Specifically, the

2
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criminal complaints accuse the “companies of using consulting agreements with
orthopedic surgeons as inducements to use a particular company’s artificial hip and
knee reconstruction and replacement products.”1

The investigation leading to those agreements included work done by the Office
of Inspector General at the United States Department of Health and Human Services
(“HHS"). On February 27, 2008, Gregory Demske, the HHS Assistant Inspector
General for Legal Affairs, testified before the Senate Select Committee on Aging on the
breadth of this alleged conduct. These facts are important to understanding the scope
and size of the responsibilities of the hip and knee replacement industry monitors.
Inspector Demske stated that “in 2005, the orthopedic device market for hips and knees
witnessed domestic sales in excess of $5.1 billion and worldwide sales for more than
$9.4 billion.” He stated further that “{we [HHS]] found that during the years 2002
through 2006, four manufacturers (which controlled almost 75 percent of the hip and
knee replacement market) paid physician consultants over $800 million under the terms
of roughly 6,500 consulting agreements. Although many of these payments were for
legitimate services, others were not.” He noted that even “[rlesearchers reporting in
medical journals, such as the Journal of the American Medical Association and the New
England Journal of Medicine, have found that such financial industry-physician
relationships are pervasive and that the impulse to reciprocate for even small gifts have
a powerful influence on behavior.”

Physicians who make decisions about which hip or knee replacement is
implanted in patients should make those decisions solely based on what is in the best
interests of those patients. A surgeon who makes decisions based on the receipt of
illegal kickbacks violates his responsibility to patients, breaches the public trust, and
breaks the law.

Drawing on my past professional experiences, | have built an exceptional
Monitoring team of approximately 30 professionals, including lawyers, investigators,
accountants, and other business consultants, to ensure enforcement of the terms of the
DPA in this criminal case. These professionals include former United States Attorneys,
Assistant United States Attorneys, former Federal Bureau of Investigation Special
Agents, former United States Department of Justice officials serving at the very highest
levels at the Department, corporate attorneys, intellectual property attorneys, former
Chief Operating Officers and Chief Executive Officers of major, multi-billion dollar

! United States Department of Justice, U.S. Attorney, District of New lersey, September 27, 2007 press release
http://www.usdoi.gov/usaa/ni/press/index.hiiml.

? “Examining the Relationship between the Medical Device Industry and Physicians” Testimony of Gregory E.
Demske, Assistant Inspector General for Legal Affairs, before the Senate Special Committee on Aging, February 27,
2008.
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corporations. Many of these professionals carry degrees from the nation's best
institutions including: Yale, Yale Law School, Harvard Business School, Harvard Law
School, the University of Virginia Law School, Wharton Business School, Georgetown
Law School, Vanderbilt Law School and the University of Chicago Law School.

Deferred Prosecution Agreements and Federal Monitor Involvement -
Background

Deferred prosecution agreements ("DPA” or “Agreement”), or pretrial diversion
programs, have a long history in the United States system of justice. Under an
Agreement, the prosecutor files a criminal complaint against a defendant. However, the
prosecution of that complaint is deferred while the defendant complies with the terms of
the Agreement. Once the terms of the Agreement have been met, usually after a set
period of time, the prosecutor seeks dismissal of the criminal charges. The terms are
usually significant and require the corporate defendant to take systemic remedial
measures and to cooperate with the ongoing criminal investigation.

Deferred prosecution agreements originally were used in the context of juvenile
offenders so they would not suffer the long term consequences associated with a
criminal conviction or guilty plea. The same theory applies to the use of such
Agreements in the corporate context. Collateral damage, or externalities, associated
with a corporation under the cloud of a Federal indictment or conviction are severe, or
even fatal. That is particularly true for a corporation which is highly regulated, has
significant government contracts or whose business is dependent upon a reputation of
corporate integrity.

It is my understanding that the United States Department of Justice entered into
its first Agreement with a corporate defendant in 1992 in the Salomon Brothers case.
In the late 1990’s and early 2000’s corporate scandals began to threaten the stability
and worldwide trust of the United States economy. The corporate abuses led to the
formation of the President’s Corporate Fraud Task Force and made uncovering and
prosecuting corporate fraud a government-wide priority.

The Corporate Fraud Task Force resulted in a significant increase in
prosecutions. As previously stated, during my tenure as the Attorney General, 600
corporate criminals were convicted, including 31 Chief Financial Officers. In addition,
these prosecutions reminded prosecutors and policy makers of the significant collateral
damage resulting from a Federal indictment.  Before being indicted for its alleged
wrongdoing in the Enron scandal, Arthur Andersen was an American accounting icon
with annual worldwide revenues of $9.3 billion and over 25,000 employees. Following
the indictment the company collapsed and those 25,000 employees lost their jobs. In
working with the Corporate Fraud Task Force it became clear to me that while
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addressing past criminal conduct was important, changing the corporate culture that led
to the activity was necessary to prevent the offensive conduct from reoccurring.

The second deferred prosecution agreement was entered into in 1994 with
Prudential Securities.® The Prudential Securities case was the first time the United
States Department of Justice made retaining a monitor a condition of the agreement. In
the five years following the Prudential Securities case, the Department of Justice
continued to use deferred prosecution and non prosecution agreements as a tool to
address corporate wrongdoing and misconduct. In 1899, the Department issued
guidance in the form of what is commonly referred to as the “Holder Memo™.* This
guidance memorandum was drafted by Eric Holder, Jr., the Deputy Attorney General of
the Department of Justice. It stated, in part, that prosecutors should consider the
following eight factors in determining whether to charge a corporation for corporate
fraud or other wrongdoing:

o Nature/seriousness of offense
o Pervasiveness of wrongdoing
o Prior conduct of company

o Whether company voluntarily disclosed wrongdoing and its willingness to
cooperate in investigation

o Adequacy of company's pre-existing compliance program
o Remedial actions of company to deal with wrongdoing

o Impact a prosecution may have on innocent third parties, such as
shareholders, pension holders and company employees

o Alternative mechanisms of prosecutors to punish company

The above eight factors were echoed four years later in @ memorandum entitled
“Principles of Federal Prosecution of Business Organizations’, better known as the
“Thompson Memo”, issued by the then-Deputy Attorney General Larry D. Thompson in

3See Vikramaditya Khanna & Timothy L. Dickinson, The Corporate Monitor: The New Corporate Czar?,
105 MICH. L. REV. 1713 (2007).

* See Memorandum from Eric Holder, Deputy Attorney General, Department of Justice, to Component Heads and
United States Attorneys, Bringing Criminal Charges Against Corporations {June 16, 1999).
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January 2003, which reiterated the above considerations while adding a ninth factor,
company cooperation.5

The Department of Justice’s current stance on corporate prosecution and the use
of corporate monitors is enunciated in a memorandum issued on December 12, 2006 by
U.S. Deputy Attorney General Paul J. McNulty, which was designed to supersede and
replace the guidance contained in the Thompson Memo.®

As noted in the Department of Justice’s press release regarding the McNulty
Memo, the guidance contained therein continues to require consideration of the factors
denoted in the Thompson Memo but adds new restrictions for prosecutors seeking
privileged information from companies. Specifically, the Department created new
approval requirements that federal prosecutors must comply with before they can
request waivers of attorney-client privilege and work product protections from
corporations in criminal investigations. The McNulty Memo instructs federal prosecutors
that waivers of the attorney-client privilege can only be sought when there is a
"legitimate need." He states further that when “federal prosecutors seek privileged
attorney-client communications or legal advice from a com_Pany, the U.S. Attorney must
obtain written approval from the Deputy Attorney General.”

A general principle noted in the McNulty Memo concerns the Department’s
philosophy regarding the prosecution of companies. As stated therein, “[clorporations
should not be treated leniently because of their artificial nature nor should they be
subject to harsher treatment. Vigorous enforcement of the criminal laws against
corporate wrongdoers, where appropriate, results in great benefits for law enforcement
and the public, particularly in the area of white collar crime.” Thus, while prosecutors
must apply the same factors in determining whether to charge a corporation as they do
with respect to individuals, “due to the nature of the corporate ‘person,” prosecutors
conducting an investigation, determining whether to bring charges, and negotiating plea
agreements, must consider the factors previously outlined in the Holder Memo, as
amended by the Thompson Memo, in reaching a decision as to the proper treatment of
a corporate target.

® see Memorandum from Larry D. Thempscon, Deputy Attorney General, Department of Justice, to Heads of
Department Components, U.S. Attorneys, Principles of Federal Prosecution of Business Organizations (January 20,
2003).

¢ See Memorandum from Paul 1. McNulty, Deputy Attorney General, Department of lustice, to Heads of
Department Components, U.S. Attorneys, Principles of Federal Prosecution of Business Organizations {December
12, 2006).

7 Department of Justice Press Release: “U.S. Deputy Attorney General Paul J. McNulty Revises Chargin Guidelines
for Prosecuting Corporate Fraud”, December 12, 2006.



29

In connection with this effort, Deputy Attorney General Paul J. McNulty was
quoted as saying, “Our efforts to investigate and prosecute corporate fraud in the past
five years through [President Bush]'s corporate initiative have been tremendously
successful. With this new guidance, we want to encourage corporations to prevent
corruption through self-policing and continue to punish wrongdoers through cooperation
with law enforcement.”

In addition to preserving innocent employee jobs, deferred prosecution
agreements are thought to provide an opportunity to preserve shareholder value and
company market share. They provide defendant companies with legal and business
guidance on how to conduct their businesses legally and ethically. They do this at the
expense of the offending business and thereby free Department of Justice resources to
prosecute other law-breaking companies. A deferred prosecution agreement allows a
company to maintain operations while rectifying previous wrongdoing or unlawful
behavior and allows the Department of Justice to resume prosecution in the event a
company fails to comply with its deferred prosecution agreement responsibilities.

A Federal monitor has a unique and critical role in the deferred prosecution
agreement structure. One hundred percent of the monitor's fees are paid for by the
defendant company. This system has been designed to place the cost of compliance
onto the defendant company rather than further burdening American taxpayers with the
cost of rectifying any improper, fraudulent, or illegal activity.

The fact that no taxpayer money is spent on monitor's fees helps insulate a
monitor from political pressure. A monitor and the monitor’s team is a force multiplier
for the investigators, prosecutors, and regulators to ensure ongoing and meaningful
changes are made by a company. This protects the public and the corporate
stakeholders’ interest much better than just allowing a company to pay a large fine and
agree to systemic changes without any ongoing oversight.

While a monitor assists the prosecutor in the ongoing criminal investigation, the
monitor also is responsible for ensuring that the company has systems and processes
in place to reduce the likelihood that the conduct subject to the criminal complaint will
occur in the future. My current monitoring responsibilities are unique in this respect.
Because this investigation involves an entire industry, the monitors involved in these
five deferred prosecution and non-prosecution agreements have an additional
responsibility of not only investigating their own companies, but also assisting in the
investigations of the other orthopedic manufacturers and providers. The investigations
also include investigating health care professionals benefiting from improper
arrangements.
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Monitor Responsibilities and Authorities under September 27, 2007 Deferred
Prosecution Agreement /Non Prosecution Agreements

To address, as precisely as possible, the Monitor's responsibilities and
authorities, below is a non-exhaustive list of such responsibilities under the Deferred
Prosecution Agreement which guides my work.® These are public documents relating to
the monitorship for which | have responsibility. Because they are matters of public
record and not law enforcement sensitive information, | am providing concepts from
those documents as illustrations of the nature of modern monitorship.

Generally, the DPA requires that Zimmer “retain an outside, independent
individual (the “Monitor”) selected by the Office, after consuitation with the Company, to
evaluate and monitor the Company’'s compliance with the DPA.” In addition to
evaluating and monitoring the Company’s compliance with every aspect of the DPA, the
Agreement requires that the Monitor fulfill the following additional responsibilities and
gives the Monitor the following authorities. The Monitor shall:

1. Have access to all non-privileged Company documents and information
the Monitor determines are reasonably necessary to assist in the execution of his or her
duties.

2. Receive notification by the Company of “any credible evidence of criminal
conduct or serious wrongdoing relating to federal health care laws by the Company, its
officers, employees and agents.”

3. Receive all “relevant non-privileged documents and information
concerning such allegations,”

4. Review and evaluate all Company policies, practices, and procedures
relating to compliance with the Deferred Prosecution Agreement and the below
subjects. Report and make written recommendations relating to compliance with the
DPA and those same subjects:

A. Review corporate structure and governance relative to selecting, engaging
and paying consultants;

B. Review the effectiveness of the company’s procedures and practices to
select, engage and pay consultants and the related legal, compliance,

8 The Deferred Prosecution Agreement entered into between the United States Attorney’s Office for the District

of New lersey and Zimmer, Inc. on September 27, 2007 is available at
http:www.usdoj.gov/usac/nj/press/files/pdffiles/Deferred%20pros%20agreementZimmerfinal.pdf and

www.zimmer.com.
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research and development, marketing, sales, internal controls, and finance
functions;

C. Review the effectiveness of the company’s training and education
programs in federal and state health care laws concerning relationships
between the Company and consultants; Medicare, Medicaid, and other health
care benefit programs; ethics; and compliance and corporate governance
issues relating to federal and state health care laws;

D. Review the structure and content of agreements memorializing
arrangements to engage and pay Consultants in exchange for the provision of
Services the Company, and the Company’s payments to Consultants made
thereunder. The Monitor shall have access to and may review all previously
entered agreements to the extent he or she reasonably deems necessary;
and

E. Review the influence, actual or potential, over consultants’ selection of the
Company’'s product as a result of the financial relationships between
consultants and the Company.

5. Monitor and review the company's compliance with the DPA and all applicable
federal and state health care laws, statutes, regulations, and programs, including the
Anti-Kickback Statute, relating to the sale and marketing of hip and knee reconstruction
and replacement products.

6. Cooperate with federal agencies and provide information about the Company’s
compliance with the DPA.

7. Provide written reports to the Office [U.S. Attorney of the District of New Jersey]
on a quarterly basis, beginning in January 2008

8. Make recommendations to the Company to take any steps deemed reasonably
necessary for compliance with the DPA and to enhance the Company’s future
compliance with federal and state health care laws as related to the sale and marketing
of joint reconstruction and replacement products, and require the Company to take such
steps when it is agreed that they are “reasonable and necessary” for compliance with
the DPA.

9. Retain, at the Company’s expense (after consultation with the Company and the
Office) consultants, accountants or other professionals deemed “reasonably necessary”
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10. Monitor and approve the Company’'s Annual Needs Assessment (the Annual
Needs Assessment determines the reasonable needs for educational consulting
services and new product-development consultants).®

11. Approve modifications to that Annual Needs Assessment.

12.Review consultant contracts before the Company's 2008 Annual Needs
Assessment is approved. Specifically, the Monitor shall:

o Review and approve all new or renewed consulting agreements;

o Review, in the Monitor’s discretion, any requests for consulting services;
and

o Review, in the Monitor’s discretion, any payments made to consultants
13. Review consultant contracts executed after the Company’s 2008 Annual Needs
Assessment is approved. Specifically, the Monitor shall:
o Review and approve all new consulting agreements;

o Review, in the Monitor's discretion, any renewal of a consulting
agreement;

o Review, in the Monitor’s discretion, any requests for consulting services;
and

o Review, in the Monitor’s discretion, any payments made to consultants

14. Review, in the Monitor’s discretion, any payments made to Continuing Medical
Education (CME), reimbursement specialists, any non-physician engineering or
marketing consultants, or any person excluded from the definition of “Consultant” in the
DPA.

15.Review, in the Monitor's discretion, any payments made to consultants as
honoraria, fellowships, gifts, donations, charitable contributions and other non-service
payments.

° United States Department of Justice, U.S. Attorney, District of New Jersey, September 27, 2007 press release
htto://www.usdoj.gov/usag/ni/press/index.htmi

10
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15. Review and approve any new or substitute consultants.

16. Approve any changes to the hourly rate or any payments [to consultants] made
at a rate other than the hourly rate established by the DPA.

17. Monitor the consultant [website] disclosure obligations of the Company.

18. Monitor the information received by the Company’s confidential hotline and e-
mail. Follow up and investigate any allegations of wrongdoing or criminal activity.

19. Prohibit the Company from entering into any consultant agreement deemed to
violate the DPA.

20. Evaluate each new consultant to be considered for a consulting agreement.

21. Approve the Company’s “standard form” for documentation and verification of
consulting services provided.

22. Approve any “indirect’” compensation or remuneration to consultants.

23. Ensure that the aggregate royalties paid per project to all Consultants do not
exceed fair market value.

24. Approve Company processes to review individual Consultant contributions on
product development teams to ensure that intellectual property has been provided by
the Consultant.

25.Review Company determinations whether “intellectual property” has been
provided, determine whether royalty based contracts are reasonable in duration.
Approve the identification of royalty-bearing products.

u

26. Approve the Company’s “mandatory participants” for required training.

27. Approve the Company’s corporate integrity and legal training programs.

This list of responsibilities guides my daily work and that of my monitoring team.
It drives our deadlines and our priorities. However, this list reflects just a fraction of a
monitor’s duties. Because DPAs also require a monitor to determine a company’s
compliance with all of the requirements under the DPA, to fully appreciate the breadth
and scope of all of a monitor’s responsibilities you should also review the company’s
obligations under a DPA.

11



34

| believe this list of monitor responsibilities is significantly characteristic of
previous deferred prosecution agreements. Each agreement addresses a unique set of
facts, corporate culture, and challenges. Not only do the circumstances of various
monitorships differ, the requirements specific to a monitorship evolve depending on the
level of cooperation by the charged entity and the broad range of remedial strategies
which may be employed. As a monitor fulfills his or her obligations, some
responsibilities become more important and more time consuming while others take on
a less significant role.

It is my hope that the Committee will gain a clear understanding of the policies
associated with Deferred Prosecution or Non-Prosecution Agreements at the
Department of Justice. It also is my hope that the Committee will understand the
responsibilities of monitors generally. | look forward to answering your questions.

12
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Ms. SANCHEZ. We thank you for your testimony, Mr. Ashcroft.
Mr. Dickinson, I would invite you to provide your testimony at
this time.

TESTIMONY OF TIMOTHY L. DICKINSON, PAUL, HASTINGS,
JANOFSKY, & WALKER, LLP, WASHINGTON, DC

Mr. DICKINSON. Thank you, Madam Chairwoman and Mr. Chair-
man, Members of the Committee. As you noted, I am a partner in
the law firm of Paul, Hastings, Janofsky & Walker. I also serve as
an adjunct professor at the University of Michigan Law School and
hold a number of bar association and other positions.

In addition, I serve as the independent consultant for Monsanto
Company and Delta and Pineland Company. I have been in prac-
tice for over 25 years and have counseled companies on issues re-
lating to the Foreign Corrupt Practices Act, including DPAs for my
entire career. I also assisted in developing the World Bank’s vol-
untary disclosure program, VDP, and worked with bank staff to ad-
vise a VDP participant on improving its compliance program.

It is a great pleasure to be here today. And I should state at the
outset that I am here in my personal capacity only and not as a
representative of any company, client, law firm, law school, et
cetera.

In the interest of time, I will limit my remarks to three areas.
First, when is a monitor an appropriate component of a deferred
prosecution agreement? Second, in such circumstances, how should
the monitor be appointed? And third, how should the scope of the
monitor’s work be determined?

To date, no guidelines have been issued outlining the appropriate
circumstances for appointment of a monitor as a part of a DPA.
This is troubling because of the potential inconsistency and lack of
predictability if, in similar circumstances, certain prosecutors insist
upon a monitor and others do not. To remedy this concern, I would
favor guidance from the Department of Justice that would establish
clear criteria for prosecutors to follow when considering the inclu-
sion of a monitor in the terms of a DPA.

I would favor the imposition of a monitor under narrow cir-
cumstances such as when a company has elected not to establish
a comprehensive compliance program or when there has been a
fundamental breakdown in a company’s internal controls or compli-
ance program that the company has not adequately addressed
itself. Such a standard would leave some flexibility to prosecutors
but would also provide companies with the option to take aggres-
sive remedial actions themselves in lieu of the intrusion of a cor-
porate monitor.

With respect to the appointment process prior to March 7, there
were no guidelines. To date, the appointment process appears to be
a mix of prosecutor appointments, recommendations for approvals,
as, Madam Chair, you noted, but without any particular guidance.
While I recognize that some flexibility in the appointment process
may be beneficial to the government’s objectives, the lack of a de-
fined methodology for the appointment does not, in my view, serve
the ultimate government’s objective of ensuring compliance with
the law.
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I would propose that the appointment process follow a fairly sim-
ple formula. First, the company involved in the deferred prosecu-
tion would propose to the government its preferred candidate. Such
candidate would be required to be clearly qualified in the sub-
stantive area of law at issue. As I am sure everyone is aware, mon-
itors have been utilized in a number of types of cases, including se-
curities fraud, tax issues, export violations, and my field, the For-
eign Corrupt Practices Act.

It is my view that anyone who a company would propose as its
monitor should have the requisite demonstrated expertise such
that the government and the public can be assured that the mon-
itor’s duties will be carried out in an effective manner. Upon re-
ceipt of the company’s proposed candidate, I would recommend that
the government be given a veto over such appointment should the
government believe that the person proposed does not possess the
requisite skills or independent integrity to ensure a successful exe-
cution of his or her duties. I should point out that this was the for-
mula or a similar formula to that which resulted in my own
monitorship.

Finally, the methodology for establishing the scope of the mon-
itor’s work is another topic that might be considered. In order, once
again, to ensure a successful monitorship—and I am mindful that
some critics may say that my use of the term successful is by defi-
nition an impossible result to achieve—all parties involved, includ-
ing the government, should agree at the early stages of any
monitorship as to the scope, timing, and budget of the monitor’s ac-
tivities.

Of course, adjustments may be appropriate and necessary, de-
pending on what transpires during the monitor’s terms. And some
flexibility must be allowed.

This would eliminate some of the uncertainty as to cost of mon-
itors, which need to be factored into a company’s analysis for enter-
ing into the agreement and would reduce the potential abuses of
monitors. Thus, I would welcome guidelines to be issued by the
Justice Department that would set out in a transparent manner
when a monitor would be deemed necessary as well as the method-
ology to be followed in the appointment process and in defining the
scope of work.

I would be happy to elaborate on my comments. I have included
additional comments in my written statement. And thank you very
much.

[The prepared statement of Mr. Dickinson follows:]
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Mr. Chairman and Members of the Committee,

My name is ‘limothy 1. Dickinson. Tam a partner in the law firm ot Paul, Hastings,
Janofsky & Walker; T also scrve as an adjunct protessor at the University of Michigan Law School,
and hold 2 number of Bar Association and other positions. In addition, I serve as the Independent
Consultant for Monsanto Company and Delta and Pine lLand Company. [ have been in private

practice for over 25 years and have counseled companies on issues relating to the loreign Corrupt

Practices Act, including DPAs, for my entire carcer. T also assisted in developing the World Bank’s

Voluntary Disclosure Program and worked with Bank staff to advis

>a VDP participant on
improving its compliance program.

Itis a great pleasure to be here today and I should state at the outset that [ am here in my
personal capacity only and not as a representative of any company, client, law firm, law school, ctc.

In the interest of time, T will limit my remarks to three areas; first, when is a monitor an
appropriate component of a deferred prosecution agreement; second, in such circumstances, how
should the monitor be appointed; and third, how should the scope of the monitor’s work be
determined.

To date, no guidelines have been issued outlining the appropriate circumstances for
appointment of 4 monitor as part of a DPA. "This is troubling because of the potential inconsistency
and lack of predictability if, in similar circumstances, certain prosecutors insist upon a monitor and
others do not. To remedy this concern, I would favor guidance from the Department of Justice that
would establish clear criteria for prosccutors to follow when considering the inclusion of a monitor
in the terms of a DPA.

I would favor the imposition of a monitor under fairly narrow circumstances, such as when a

company has clected not to establish any compliance program or when there has been a

fundamental breakdown in a company’s internal controls or compliance program that the company
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has not adequately addressed itself. Such a standard would leave some flexibility to prosecutors but
would provide companies the option to take aggressive remedial actions themselves in lieu of the
intrusion of a corporate monitor. A monitor may not be deemed necessary if a company undertakes
aggressive and comprehensive remedial actions.

With respect to the appointment process, there are also no specific statutory or other
guidelines. "L'o date, the appointment process appears to be a mix of prosecutor appointments,
recommendations or approvals, but without any particular guidance by Congress, the relevant
government agency or otherwise.

While I recognize that some flexibility in the appointment process may be beneficial to the
government’s objectives, the lack of a detined methodology for appointment does not, in my view,
scrve the ultimate government objective of ensuring ongoing compliance with the law.

Iwould proposc that the appointment process follow a relatively simple formula. First, the

company involved in the deferred prosecution would propose to the government its preferred
candidate. Such candidate would be required to be clearly qualified i the substantive area of law at
issuc. As I'm surc you arc awarc, monitors have been utilized in a number of types of cascs,
including sceuritics fraud, tax issucs, export violations and, my ficld, the Forcign Corrupt Practices
Act. Itis my view that anyone who a company would propose as its monitor should have the
requisite demonstrated expertise such that the government and the public can be assured that the
monitor’s dutics will be carried out in an effective manner.

Upon receipt of the company’s proposed candidate, I would recommend that the
government be given a veto over such appointment should the government believe that the person

proposed does not possess the requusite skills or independent integrity to ensure a successtul

exccution of his or her dutics.
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"I'his process would be continued as many times as necessary until both the company to be

monitored and the government agree on a candidate. "L'his formula is similar to the process which
resulted in my monitorship.

The valuc of this process, I believe, would be substantial. It would allow the “monitec” to
consider the experience and expertise of various candidates and the company might take more
ownership in the changes to its practices required by the monitor. The government’s ability to
cexercise a veto would ensure that the monitor possesses the requisite skills and mtegnty to properly

cxceute his or her duties without any criticism as to the appointment proc.

linally, the methodology for establishing the scope of the monitor’s work 1s another topic
that might be considered. In order, once again, to ensure a successtul monitorship (and I am
mindful that some critics may say that my usc of that term is by definition impossible to achicvc), all
partics involved, including the government, should agrece at the carly stages of any monitorship as to
the scope, timing and budget of the monitors activities. Of course, adjustments may be appropriate

depending on what transpires during the monitor’s term. "This would eliminate some of the

uncertainty as to the costs of the monitor which need to be factored into 2 company’s analysis tor
entering into the agreement and would reduce potential abuses by monitors who may scck a blank
check for performing their duties.

‘Thus, I would welcome guidelines to be issued by the Justice Department that would set out
in a transparcent manner when a monitor would be deemed necessary as well as the methodology to
be followed in the appointment process and in defining the scope of work. Twould be happy to

elaborﬂte on my comments or rCSPOl’ld to any qut‘.stions. ’l‘h;mk you.
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SUMMARY:

... Following the reeent spatc of corporate scandals. government enforcement authoritics have increasingly relicd upon
corporate monitors to help ensure law compliance and reduce the number of future violations. ... The corporate monitor
of today can be traced to the special masters of the past. ... As these enforcement methods developed. regulators began
lo experimnent with various types of settlements leading to (he landmark 1994 Prudential Securilies case in which the
government provided for the first modem appointment of an independent expert whose role was to monitor compliance
of thc company as pcr a DPA. ... Monitors oftcn have more cxpertisc than management on compliance matters (indeed.
this is an important raison d'ctre for a monitor), and (his results in benefits for the firm (o balance against the costs of a
monitor. ... A large cash fine could induce a finm to hire an expert to consult on compliance issues (like a monitor),
thereby reducing wrongdoing and avoiding the large cash fines. ... However, for recidivist corporations, the
monilor-advisor may be less valuable than the influential monitor. ... Reliance on fiduciary duty places courts as the
monitor of monitors, whereas agency moniloring places the agency as the monitor of monitors. ...

HIGHLIGHT: Following (he recent spate of corporate scandals, goverment enforcement authorities have increasingly
relicd wpon corporatc monitors to help cnsure law compliance and reduce the number of firturc violations. These
monitors also permuit enforcement authorities, such as the Securities & Exchange Comimission and others. (o leverage
their enforcement resources in overseeing corporate behavior. However, there are few descriptive or normative analyses
of the role and scope of corporate monitors. This paper provides such an analysis. After sketching out the historical
development ol corporale monitors, the paper examines Lhe most commeon features of the current sct of monitor
appointments supplemented by interviews with monitors. This is ollowed by a nonnative analysis that examines when
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it is desirable to appoint monitors and what powcrs and obligations they should have. Based on this analysis. we provide
a number of recommendations for enhancing the potential of corporate monitors (o scrve a uscful deterrent and law
enforcement function without being unduly burdensome on corporations. This involves, among other things, discussion
of the kinds of powers monitors should have and the fiduciary duties monitors should owe to the shareholders whose
businesses they arc monitoring,.

TEXT:
[¥1714]

Introduction

Following the recent spatc of corporate scandals, government cnforcement authoritics have ncreasingly relicd upon
corporale morilors Lo help ensure law compliance and reduce Lhe number of [uture violations. nl These moritors also
permit enforcement authorities, such as the Securities & Exchange Commission ("SEC") and others, to leverage their
cnforcement resources in oversccing corporate behavior. However, there are fow descriptive or normative analyscs of
the role and scopc of corporate monitors. n2 This paper provides such an analysis.

We begin with an opcrative delinition of corporalc monitors - people appointcd (o supervise a [inn for a certain
period of time as part of a Deferred Prosecution Agreement ("DPA") or a NonProsecution Agreement ("NPA"). Such
agreements are entered into by govemment regulators and the firms that are the subject of enforcement actions. If the
firm satisfics the terms of this agreement, then prosccution can be avoided. n3 The monitor's range of influcnee in these
agreements may be limited to only comnpliance issues or may extend more broadly to many (or all) aspects of the firm's
operations. Further, the monitor's compensation is paid for by the firm.

With this definition in mind, we move on to Part 1 where we sketch the historical development of corporate
monitors in order to better understand the enforcement background against which they developed. Part 11 then examines
the most common featurcs of the current sct of monitor [*1715] appointments providing us with an overview of this
new enforcement mecharmsm. The details of these arrangements are supplemented by interviews with monitors (o
provide a deeper sense of how these mechanisms work. Part 111 follows with a normative analysis that examines when it
is desirable to appoint monitors and what powcers and obligations they should have. Based on this analysis, we provide a
nuinber ol recommnendations for enhancing the potential of corporate monitors (o serve a useful deterrent and law
cnforcement function without being unduly burdensome on corporations. We conclude with reccommendations and
obscrvations on the potential growth of the corporate monitor.

1. From Master to Monitor

Although corporate monitors are relatively recent law-enforcement innovations, they have long and deep historical
roots. We begim by discussing the antecedents of the corporatc monitor in order to better understand the context in
which the monitor developed.

A. Hislorical Underpimungs

The corporate monitor of today can be traced to the special masters of the past. n4 Special masters originated in the use
of adjuncts to the judiciary in English Chancery practices dating back to the carly sixtcenth century. n3 Thus, the use of
outside supervisory resources has a lengthy listorical pedigree. Moreover. (he evolution ol the corporate monitor
follows in a somewhat logical progression from a court's use of "outside" resources to leverage its own supervisory
objectives. We begin by examining how these special masters operated and how the corporate monitor sprung from
them.

A numbecr of scholars have analyzcd the appointment authority and dutics ol special masters. n6é Indeed, it scemns
courts have often turned (o outside parties [or assistance, both with prejudgment adjudicatory activities such as the
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coursc of discovery and with postjudgment dutics such as calculation of damages and implementation and monitoring of
conscnt decrecs, particularly in employinent discrimination class actions. n7

[¥1716] The power to appoint such outsidc partics appears (o siem [romn at least two sources. First, as Justice
Brandeis succinclly said in 1920:

Courts have ... inherent power to provide themsclves with appropriate instruments required for the performance of their
dutics. This power includes authority to appoint persons unconnected with the court to aid judges m the performance of
specific judicial duties, as they may arise in the progress of a cause. n§

Sccond, Rule 53 of the Federal Rules of Civil Procedure specifically authorizes special masters (nnless a statute
provides otherwise) to perform duties consented to by Lhe parties, hold Lrial proceedings, make or recommend findings
of fact on issues in certain circumstances, and address pretrial and post-trial matters that cannot be attended to
cffcctively and ina timely manncr by an available district or magistratc judge. n9

Although special masters provide a template on which to build corporate monitors, they do not provide the strict
legal bascs [or the appointment of monitors. Neither Rule 53 nor the court's inherent powers arc (he basis [or the
appointment of monitors. n10 Corporate monitors are appointed as part of a negoliated settlement belore judgment
between a firm and a government enforcement agency. nll These settlements are termed Deferred Prosecution
Agreements or Non-Proscecution Agrecments, nl2 The monitor is then a condition of the DPA or NPA (much like a
monetary penally). We discuss how this negotiated entity developed below.

B. RICO and Beyond

The closest recent ancestors of the modern corporate monitor appeared roughly twenty-five vears ago with the
implementation of the Racketeer Influcnced and Corrupt Organizations Act ("RICO"). Between 1982 and 2004, the
Department of Justice ("DOJ") filed at least twenty civil cases asserting RICO violalions and, m virtually every case,
won the appointment of a trustee, monitor, or other form of court-appointed overseer. nl13 Thus, there was an increase in
Lhe appointment of people who had some kind of conlinuing oversight responsibilities for a corporation. However, Lhese
people were appointed as a result of a postjudgment action, whereas the corporate |*1717| monitor is primarily a
creation of DPAs and NPAs (i.c.. scttlements) between regulators and firms before any court verdict is announced.

Settlements were also increasingly used by enforcement authorities. We can see this in the cease-and-desist orders
that the SEC uscd as part of its consent decrees. nl4 These orders permitied the SEC 1o hold cornpanics in contempt i
they violated the terms of the cease-and-desist order which was part of the negotiated settlement (i.e.. consent decree).
nl5 Such settlements did not, however, include any ongoing supervisory function by an outside party. n16

Thus, RICO provides the modern antecedents for ongoing supervisors or monitors after a court judgment, and the
SEC's ccasc-and-desist orders to police scttlements regulators reached with firms arc cxamples of negotiated
prejudgment sctilements (i.c., consent decrees). The corporate monitor reflects the confluence of these two strcams -
ongoing supervision a la RICO and supervision of a negotiated settlement with a government regulator a la SEC
cease-and-desist orders.

C. Prudential and DOJ Memoranda

As these enforcement methods developed, regulators began to experiment with various types of settlements leading o
the landmark 1994 Prudential Securities case in which the government provided for the first moderm appointment of an
independent expert whose role was to monitor compliance of the company as per a DPA. nl7 Unlike more

contcmporary DPAs and NPAs, the Prudential arrangement was reached through a serics of letiers from (he company's
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counsel to the U.S. Attorney for the Southern District of New York nl8 [*1718] and a responsc from the Department
of Justice, n19 along with a cownplaint that sct out the alleged violations. 120

Of particular notc in this casc arc the factors raiscd by Prudential as rcasons why a criminal prosccution of
Prudential Securities Incorporated ("PSL" (he Prudential subsidiary implicated in the wrongdoing) would be
inappropriate. The government adopted this reasoning to justify why a deferral of prosecution was eventually chosen.
These factors included (1) the time of the alleged misconduct (i.c. during the tenure of prior management); (2) the time
lag from (he alleged conduct 1o the prosecution; (3) the fact that PSI had spent over $ 1 billion to fund and administer
claims of investors; (4) the fact that PSI accepted responsibility for all valid investor claims (including, according to
PSL $ 330 million in its scttlement with the SEC, $ 41 million to statc and federal regulators, $ 490 million in
scltlcments wilh investors, and $ 195 million in expenscs and legal [ees); and (3) that PSI coopcerated extensively with
government investigators and enhanced its compliance efforts. n21

Following Prudential. the DOJT and SEC increasingly relied on the corporate "monitor" or independent expert in
settlements. For example, two years after Prudential, Coopers & Lybrand settled charges of bid rigging, concealing
information, and lying during grand jury testimony. n22 This resulted in a corporate monitor with cven more authority
than that of the monilor overseeing Prudential. n23 Thus, even before the corporale scandals of Enron and Worldcom
and the brave new world of Sarbanes-Oxley, this relatively new form of enforcement tool was coming to life. n24

However, (here was a lack of understanding - some might say outright confusion - as (o when monitors might be
appointed as part of a DPA or NPA and, more generally, when corporations themselves might be charged criminally.
Such uncertainty was eventually recognized and partially addressed by the government with the publication in 1999 of
the "Federal [*1719] Prosecution ol Corporations," which soon became known as the "Holder Memo." n25

The Holder Memo sct out cight factors for prosccutors to consider in their deliberations as (o whether a criminal
case should be brought for corporate malfeasance: (1) the nature and seriousness of the offense, (2) the pervasiveness of
the wrongdoing, (3) the prior conduct of the company, (4) whether the company voluntarily disclosed the wrongdoing
and its willingness (o cooperale in the investigation ol its agents, (3) the adcquacy ol the comnpany's compliance
program, (6) the remedial aclions laken by (he company to deal with the wrongdoing, (7) (he impact a prosecution
might have on innocent third parties, and (8) the altemnative mechanisms prosecutors might choose to punish the
cownpany. 026 Thus, the Holder Memo provided parties with greater insight into what prosecutors were going lo
consider when determining whether and what enforcements actions would be taken. This encouraged companies to take
steps such as beefing up compliance programs in order to enhance their chances for a lesser sanction or avoiding
prosecution altogether.

Howcever, the Holder Meino provides little guidance on the [actors (o be considercd in appointing a moniltor as part
ofa DPA or NPA. As a result, some cite the addition ol a nminth factor, the cooperation of the company, which was
added in the now-famous "Thompson Memo" (issued by then Deputy Attorney General Larry Thompson in 2003), as
the primary factor that has led to the modem-day monitor/independent expert. n27 The difference between this ninth
factor and the Holder Memo's fourth factor may be that in the Thoinpson memo. cooperation increasingly meant
waiving attomey-client privilege. Following the issuance of the Thompson Memo, government authorities appear to
have put monitors into action in a wide range of cascs. including sccuritics fraud, n28 tax fraud. n29 [*1720] and at
Icast six cascs involving charges undcr the Forcign Corrupt Practices Act ("FCPA"). n30

Whilc cach of these cascs involves diffcrent circumstances, and in cach casc the mnonitor has difTerent dutics and
obligations, it appears that the scope of the monitor's powers is increasing. For example, the recent dismissal of both the
CEO and general counsel of Bristol-Myers Squibb as a result of recommendations by Bristol's monitor underscores this
increasing power. n31 This was further articulated by Judge Rakoff in his final judgment in the WorldCom casc:
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While the Corporatc Monitor's cfforts were iitially dirceted at preventing corporate looting and document destruction,
his role and dutics have steadily expanded. with the partics' full consent, to the point where he now acts not only as
financial watchdog (in which capacity he has saved the company tens of millions of dollars) but also as an overseer who
has initiated vast improvements in the company's internal controls and corporate governance. n32

Through this briel historical sketcly we can see that these various oversight institutions developed and morphed over
time. However, the presence and increasing power of monitors raises a number of questions. For example, when is it
appropriate to appoint an outside supcrvisor like a monitor, and should monitors have fiduciary dutics or other
obligations (o shareholders? These and other questions must be examined and resolved before we can adequately assess
whether momitors arc accomplishing their goals. In the next Part we lay out the process of appomting corporate
monilors and their powers, followed in Part III with an analysis of the questions noted above.

IL. The Process of Appointing Corporate Monitors and Their Powers

The underlying investigation into alleged wrongdoing is the starting point for our inquiry. Once an investigation is
started. the government gathers information and decides whether it will investigate further. pursuc charges, or drop the
investigation. If the mvesligation is not dropped. Lhen the issue becoines whether the case will proceed Lo charging and
adjudication or settle before then.

|*1721| Both the government and the finn have strong incentives to settle the case. For the govemnment, corporate
crime cases are difficult, complex, and expensive cases to prosecute and tend to use a great deal of resources. n33 In
addition, corporations normally have access (o greater resources Lhan the average criminal defendant. which increascs
Lhe likelihood ol a vigorous delense and potental appeals. Thus, {rom Lhe government's perspective, it might be betier
to obtain something certain through a settlement rather than to take its chances with a lengthy, complex. and expensive
trial.

For the firm and its cxccutives. the advantages of scttling carly or avoiding charges can be significant. n34 The
avoidance ol scvere reputational losses may be significant enough 1o motivate firms and executives (o scttle. In
particular, executives who may face the threat of prison might be strongly inclined to settle their own charges, as well as
the corporation's. Thus, both parties have strong incentives to settle, leading to many DPAs and NPAs. n35

As part of the DPA or NPA, the government frequently seeks to have a monitor appointed with ongoing
supcrvisory responsibility over the firm or some aspect of its operations. This helps to leverage enforcement resources
but also may be uselul in soine other instances (hat we discuss below. The powers of mnonitors can vary - and
increasingly they have extensive powers - but they are nommally appointed for limited terms. n36 It is important to note
that if a monitor is not satisfied with the firm's efforts, then, iu certain cases, the monitor can recommend to the
cnforceinent agency that the DPA be removed and a prosccution be restarted. This might have disastrous conscquences
for the finn and ils executives. Indeed, some suggest thal Bristol-Myers may have (ired their CEO and general counsel
to induce their monitor not to seek removal of the DPA. n37

To obtain a better sense of what monitoring arrangements are like, we discuss the kinds of cases in which monitors
have been appointed, who are the most likely monitors, and what has been the scope of their powers to date. We
cxarnined twenly-five cascs in which DPAs or NPAs required the appointment of someone with ongoing supcrvisory
responsibility. n38 In these cases, we found that eleven were primarily securities fraud cases, three were primarily tax
evasion and fraud cases, six were primarily bribery and FCPA cases, two were primarily related to suspicious activity
reports. (wo related to healtheare [raud. and one related to unauthorized cxports of defense [¥1722] articles. n39 These
categories overlap somewhat because the SEC has required monitors in some FCPA cases where it found a fundamental
breakdown i financial controls (which may be correlated with increased chances for financial restatements and
securities fraud). n40

From our perspective, the importance of this is that the practice of using monitors is not isolated to onc particular
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arca of rcgulation but rather scems to be used with increasing frequency in a number of arcas. n41 Thus, the SEC, the
DOJ. the IRS, and others have all used monitors. Although the use of monitors has not reached endenric proportions just
yet, it may be likely in the future. For example, the World Bank is now considering how to impose this feature in their
projects and disciplinary actions. n42 Moreover, it has been ramored that the government's nsistence on a monitor was
one of the key clements causing the collapse of negotiations and subscquent indictment of the law firn of Milberg
Weiss. n43

Although momitors have been appointed in a number of dilferent areas, the identities of monitors have tended o be
fairly uniform. Of the thirteen DPAs for which monitor identity and experience is available, the vast majority are former
judges. prosccutors, or SEC attorncys. nd4 But a more fundamental issuc lics in the question of who actually sclects the
monitor: the firin or the government agency? In sownce cascs. the agency provides an approved list of candidates from
which to choose, and in others, the agency simply retains veto power over the appointment. n45 In any case, it is clear
that |*1723]| the agency has tremendous bargaining power given the weight of potential criminal penalties and
imprisonment for the cxecutives. It is perhaps not a stretch to say that the agency. in cffect, chooses the monitor, cven
though it is the firm that pays for the monitor's services.

Finally. it becomes imperative to discuss Lhe powers that monitors seem (o possess. The process of determiring
their powers is a negotiation between the firm and the government resulting in a DPA or NPA. n46 The more detail
provided in the DPA or NPA, the more smoothly the negotiation might proceed. Table 1 provides a quick sketch of the
most common terms of monitoring arrangements based on the DPAs or NPAs we examined listed in Appendix A.

Table 1

Summary of DPA/NPA Characteristics
Characteristic Description
Charges Securities Fraud: 11
Tax Evasion: 3
FCPA or Bribery: 6
Suspicious Aclivity: 2
Healthcare Fraud: 2
Unauthorized Export ol Defense Articles: 1
Finces and Restitution Fine Range (where known): § 450,000 to § 428
Million
Restitution (where known): § 7 Million to
$ 839 Million

Duration/Term (Months) 12 (0 36 is the nonn with 60 months as the
upper end

Extension of Duration About half provide for some kind of cxtension

Background of Monitor Large majority of known monitors are former

govermnent enforcement agents (SEC or
Prosecutor) or Judges
Sclection Bases Large majority sclected by mutual agreement
Reports to Primarily audit committee and appointing

govermnent agency
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Powers Greatly vary ranging from important advisor
on aspects of compliance to considerably
grealer say in the operation of the firm
(e.g.. [iring/dismissing employees)

Roughly onc-third (7) of DPAs/NPAs provide
broad ranging powers to monitor

The broadcr cascs arc becoming more connnon
(e.g.. KPMG. WorldCom, RWMC)

Remuncration Firm usually pays monitor hourly ratc along
with assistants, office space, and so forth

Addressing Disputes Between Morritor cssentially decides what happens (if

Monilor and Firm firm does not comply the DPA may be
withdrawn or a frand charge initiated)
Sometimes firm can ask for review by agency

Replace Monitor No DPA/NPA explicilly provides firm with a
way to replace a monitor
Iuabout 3 or 4 instances the firm can
choose a successor for a monitor if that
monitor leaves on his/her own

Postmonitoring Obligations Majority (15) expect this in some measure
1$1724]

It appears (hat monilors are granted wide powers and considerable latitude, while government agencies oblain quite
favorable terms for potential future actions. For example, attomey-client privilege is often waived (indeed, this is often
required before a DPA or NPA will be considered): monitors are granted substantial power to oversee what the firm is
doing: monitors cannot be easily replaced (indeed, even selling the [irm does not necessarily terminate (he monitoring
obligation); monitors may be entrusted with making both important and day-to-day decisions; monitors may have the
power to restructure a corporation's internal processes: and monitors' work may be protected by attorney work-product
doctrinc: among many other powers. Furthcrmore, the cxient of the monitor's powers sccms (o be cxpanding, and these
powers are often not defined with great precision in DPAs and NPAs. n47

Al some level, it is surprising that corporations have ceded so much power Lo the monitor in Lhese negoliated DPAs
and NPAs. One explanation may be that, to date, corporations and government agencies do not appear to negotiate the
dctails of a monitor's assignments carly on in the DPA process. Bascd on our intervicws to datc. our scnsc is that the
partics appcar to consider Lhe concerns in the following order: [irst, (he charges asscried by the government;, second. the
size of the fine imposed; third, the ability to obtain an NPA or DPA; and fourth, toward the end of the predisposition
process, the terms of the appointment of a monitor. Although this is certainly understandable at times (e.g., the
American International Group ("AIG") casc. which involved a [inc of § 1.6 billion and a scrious possibility ol criminal
indictment), n48 one might expect increasing attention would be paid to the identity of the monitor and the terms of the
monitor's cngagement given the increasing power of the monitor. After all, many companics may be in a position
where, once Lhe initial shock of criminal (ines and charges has worn oll; they are left wondering what to do with their
new "best friend."
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Further, the lack of clarity carly on may also reflect the fact that there will be some matters that may be difficult to
define fully at the beginning of the process. n49 This means that for the agreement to work. certain matlers may need (o
be left a little vague at the beginning. Thus, some flexibility is |*1725| necessary, but so is gnidance. Maintaining the
balance is not easy and is something we address a little later in Part III.

Once the DPA or NPA is in place, the monitor takes a more active role. This usually begins with the monitor
getting to know the company, its business. and its people, including its board. n50 The monitor then develops a work
plan, which generally involves discussing her potential activities with the (irm and government and addressing likely
disputes over what documents should be produced, whom to interview, and how much authority the monitor has to
imposc changes. n51 The less precise the mitial language in the DPA or NPA, the morc room there is for both sides
(government and [inm) 1o lry to push that language in their desired direction.

Once the monitor's general scope of activity is sct m place, then the task of monitoring begins. This can involve
quite [requent visits 1o the firm and a number of mid-stream adjustnents for both the firm and the monitor. An
increasingly common issue is "scope creep." where the monitor and the firm disagree about the extent of the monitor's
role and purvicw (c.g.. because the DPA may be unclear on the details). Although our scnsc is that monitors usually get
what they want, [irms seemn to be getling more concerned about the perceived level of interference from monitors.
Perhaps this will lead to more careful negotiating at the time of the DPA or NPA.

Finally, even aller the period ol monitoring is complete, there is the possibility of longer-lasting consequences
ensuing from a monitor's work. Monitors almost always file reports with regulators that detail the execution of their
dutics and may contain significant changes in corporate processes and procedurcs. n52 Morcover, some DPAs include
ongoing obligations [or the company even alter the monitor has completed her tenure. n53 Thus, he ellects of the
monitoring system are likely to persist past the official end date of the DPA. Scholars and practitioners alike will be
walching closely to see what long-lasling eflects result [rom a monilor versus the simple imposition of a large fine. n54

Given the mcreasing power and frequency of monitors and their potentially large nmpact on firms, it becomes
important (o cxaminc when (hey arc desirable and what powers and dutics they should have. Part I1I engages in that
inquiry. However, belore leaving our description of monilors, it may prove illustrative to compare the monitor to other
kinds of ongoing supervisors so that one can further place the monitor in context.

[*1726] Table 2 below provides a thumbnail comparison between corporate monitors, corporate probation
officers. trustees in bankruptey, and special masters. It would appear that the corporate monitor combines aspects of the
other supervisory mechanisms. For example, some monitors may have the powers of a trustce but have longer-lasting
effects (i.e., the postmonitoring legacy) and apparently less stringent fiduciary duties. n55 Moreover. monitors have
both considerably morc-[rcquent contact with the [irm and, at times. a broader scope of involvement than probation
officers or special masters; (herefore, monitors may have more information on the (irm. The combination of features
represented by the monitor and the flexibility in designing the scope of the monitor's involvement provides the basis for
an mcrcasing and potentially significant cnforcement role for monitors. n36

Tablc 2

Comparing DifTerent Kinds ol Ongoing Supervisors

Basis Frequency Powers Dutics Duration
of of
Appointment Monitorimg
Corporate Prejudgment Very Considerable Unclear-- 1vearto 5
Monitor as part ol frequent variation-- sometimes ycears, but

Deferred narmow to same duties with
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Prosccution broad that a lawyer incrcasing
Agreement ot owes to potential
No client for long
Prosecution lasting
Agreement cffects
(legacy)
Corporalc Usually Frequent Narrow Dutics to Term of
Probalion postjudgment usually courl sanclion
Officer and court (c.g.,on
appointed wrong
forming
basis ol
conviction)
Trustee Usually Very Broad-- Duties to Until entity
in court frequent essentially estate is no longer
Bankruptcy appointed as running the in bankruptcy
part of cnlity
bankruptcy
proceedings
Special Usually Frequent Narrow Duties to Term of
Master court (usually court sanction or
appointed court
post judgment appointment

[*1727]
III. Analysis of the New Corporate Czars

From this description, it appears that the corporate monitor is an increasingly common feature of enforcement
actions and posscsscs wide ranging and often very significant powers. The incrcasing prescnce of monitors raiscs a
nuinber of important questions that require attention, including the circuinstances under which il is desirable lo appoint
a monitor, the extent of the monitors' powers, the scope of their duties, if any, and many others. We commence our
inquiry mto some of these questions in this Part.

A. Cash Fines versus Noncash, Monitor-Like Penalties

Let us begin with the most basic question - when is il optimal to require a [irm lo have a corporate monitor? This
depends in some measure on what we expect the monitor to do. The discussion in Part |1 suggests that the monitor's
powcrs range along a continyum from thosc of an advisor on compliance mattcrs to a person who can csscnlially run the
[irm. Our analysis is likely to diller based on the extent of the monitor's powers. However, for expositional ease we will
examine the optimality of the more extreme ends of the continum - the highly influential monitors and the advisor-like
monitors. As we shall see, the analysis for the advisor-like monitors is qualitatively similar to the analysis for the more
influential monitors.
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1. Morc Influcntial Monitors

This could be approached in at least two different ways. First, we could treat the imposition of the more influential
monitor as a sanction and examine when such a sanction is optimal or desirable. n57 Second, we could treat the monitor
as a gatckeeper and examine when such a gatckeeper is desirable. n38 In reality, these are just different ways of
assessing he overall desirability ol moritors. We approach it [irst as a sanction because most of (he gatekeeper
literature treats the gatekeeper as being an entity that is utilized even for those who acted legally. n39 whereas a monitor
is only used in cascs where an indication of wrongdoing is present - where there is some hint, if not proof. of illegality.
Of course, he desirable formulation and operation of the monitor sanction may benefit from the gatekeeper literature.
Thus. we approach the issuc as onc of sanctioning informed by the insights from the gatckeeper litcrature.

|*1728| Analyzing the monitor as a type of sanction requires a formulation of what the optimal sanctions would
be and where a monitor fits in that scheme. We focus on deterrence concerns as the primary goal of optimal sanctions
for our analysis. although we do discuss potcntial incapacitation arguments a little later. Generally, it is desirable to usc
the socially least expensive sanction to obtain deterrence first and then rely on the socially more expensive sanctions
only if more deterrence is necessary and the deterrent cffect of the less expensive sanctions has been exhausted. n60 In
Lhis manner one can oblain the desired level of deterrence in (he socially least expensive manner.

As a general matter, the least expensive sanctions are those that simply transfer assets from one party to another
(e.g.. a cash judgment), whereas the more expensive sanctions are those that require expenditure by the state or others
that produces some deadweight loss. 161 The quintessential example would be prison. Prisons are costly to maintam
and imposc other kinds of losscs on socicty. n62 Thus, il onc has the choice between obtaining the same Ievel of
deterrence from a cash fine of $ 1,000 (which has few social cosls except Lhose associated with (ransferring the cash)
and a prison sentence of one year (which has prison maintenance and other costs), then it would be better to use the cash
finc as we obtain the desired deterrence at lesscr cost.

In the context of corporate defendants, prison is not an option, but cash fincs arc not the only kind of sanction
availablc. We could imnposc greater than compensatory damages (c.g.. punitive damages). deny he corporation a license
to engage in certain businesses, or even impose ongoing supervision (e.g., a probation officer or a monitor). n63 These
latter remedies generally carry higher social costs than a cash fine. This is because they have ongoing supervision costs
(as compared to the onc time cost of a cash fme) and greater costs associated with calculating their impact (c.g.,
determining Lhe losses ol being denied a license requires greater e[fort (than determining the losses of a cash (ine). n64
Moreover, these penalties are generally not as precise as cash fines and hence can result in both over-and
underdeterrence. n63 Further, ongoing supervisory penaltics suffer from a particular form of information weakness.
Government agencies and monitors probably have less knowledge than a corporation's management about the firm and
hence may |*1729] make less profit-maximizing decisions than these corporate managers. n66 In light of this, one may
prefer to exhaust the deterrent elfects of cash (incs and then. if needed, consider imposing Lhese other, morc-cxpensive
options.

Before exploring the deterrent cffect of cash fines. we hasten to add that monitor sanctions arc not simply all cost.
Monitors often have more expertise than management on compliance matiers (indeed. this is an important raison d'etre
for a monitor). and this results in benefits for the firm to balance against the costs of a monitor. However, we do not
need a monitor sanction to obtain (his benefit. A large cash fine could induce a firm (o hire an expert Lo consult on
compliance issues (like a monitor), thereby reducing wrongdoing and avoiding the large cash fines. Thus, this
advantage of a monitor could be obtained with appropriatcly sct cash fines without having to rely on an explicit nonitor
sanction. n67

Let ns then retorn to the deterrent cffects of cash fincs. The deterrent cffect of cash fincs might be exhausted for a
nuinber of reasons, including (hat the corporation has no more assets Lhat can be attached or (hat the sanction desired (or
deterrence purposes is so high that it is politically or morally unacceptable and hence cannot be imposed. n68 When the
highest-imposable cash fine docs not gencrate the desired Ievel of deterrence, other sanctions. such as corporate
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monitors, merit consideration. In such situations, a monitor may be desimble if the net gains of having a monitor arc
grealer than (he net gains of other kinds of sanctions. The nct gains arc the additional deterrence gains from having a
monitor less the costs of requiring a monitor.

When might these conditions hold? Let us begin with (rying (o ascertain when deterrence might require such a large
cash fine that it is unlikely to be imposed. This seems more likely for wrongdoing that causes a great deal of harm
because then it is more likely that the highest imposable cash fine may not suffice for deterrence. Corporate monitors
and other kinds of ongoing supervisors seem more justifiable for wrongdoing hat causes a great deal of harm. n69

[¥1730] Another situation in winch ongoing supcrvision may be considered is when the corporation is a recidivist.
n70 When a corporation violates the same law more than once, one might surmise that fines are not a sufficient
deterrent to this corporation. This may be, but it does not mean that one should resort to monitor-like sanctions. The fine
may be insufficicnt simply becausc it is too low. A natural responsc might be to try to increasc the fime. If we have
reached the limit for the maximum imposable fine. (hen he rationale [or going to monitor-like sanctions is really that
the deterrent effect of fines is exhausted (as noted above). Another reason why a defendant may be recidivist is that the
defendant receives large gains from the activity that exceed the fines (cven the larger oncs). This, by itsclf, may also not
be enough (o justily abandoning fines. For example. if someone regularly double parks [or an important reason (e.g.,
emergency room doctors), should we impose monitors on them? On the other hand, if they double park for socially
unacceptable reasons (e.g.. to annoy parking officials). then we may want some greater measures like monitors. n71 Our
point is not that recidivism is not sometimes a reason to opt for monitor-like sanctions but rather that by itself
recidivism may not be enough without further inquiry. An additional complication in the corporate context is that
somictimes recidivist behavior is the result of errant management, in wlich casc it mught be better (o imposc sanctions
directly on management rather than on the firm. n72

Another rationale [or iinposing monitors might be (hat they save enforcement resources [or he govermnent.
Enforcement agencies may be able to reduce their expenditures on enforcement and supervision by essentially
subcontracting out the supervisory task to monitors. Enforcement resources arc saved becausc the government docs not
pay for (he monitor: (he corporation does. This might be treated as a desirable division of labor. given its costs. il it
frees up enough government enforcement resources that more cases can be brought and more deterrence achieved. n73

Which of these justifications is in play has important implications for when it is optimal 1o impose a moritor-like
sanction. If our justification is that monitors might be desirable when cash fines are not high enough, then monitors are
preferred in cascs of great harm or where firms arc insolvent. If our justification is saving cnforcement resources, then
moniltors are preferred when (he costs of having a monitor are less than the enforcement advantages gained when (he
government economizes on enforcement resources. This justification may not be tied to the amount of harm from the
wrongdoing. Finally. recidivist corporations provide a more nuanced understanding [*1731] of when monitors are
preferred. Outside of these instances. however, (he appointment of a monitor may not be desirable on deterrence
grounds.

However. one might also view the monitor as a way (o incapacilale a corporalion [rom comuitling [uture
wrongdoing. n74 Although certainly plausible, it is not clear that this rationale motivates government agencies in
imposing a momuitor. Monitors arc appointcd as part of DPAs or NPAs and onc of the critical conditions before the
government agrees (or such agrecments is that the firm cooperate with law enforcement (c.g.. by waiving attomey-chicnt
privilege). This arrangement is more consistent with a corporation that is trying not to violate the law in the future and
probably less in need of incapacitation.

Moreover, even if incapacitation is important in some of the monitoring cases, that does not by itself change the
forcgoing analysis. n75 Incapacitation is presumably an important considcration when we think the defendant is
unlikely (o be deterred [rom (uture wrongdoing by a cash [ine or other penally. n76 If so, then incapacilation arguinents
become more compelling when deterrence has failed. which is consistent with the analysis in this section.



52

Page 12
105 Mich. L. Rev. 1713, *1731

2. Monitors Morc Akin To Advisors

So far the analysis has focused only on the influential monitors who are more similar to the top management of a firm.
However, a number of monitoring assignments position the mouitor as being an advisor whom the firm cannot easily
ignorc. Thus, monitors may inform manageinent that certain plans are not comnpliant with the law and others arc. The
monitor in these assignments cannot force Lhe [irm to adopt a particular plan but rather can tell the firm not to follow
certain plans or the DPA may be revoked and prosecution initiated.

If this is the scope of the monitoring assignment, the conceptual framework described above still applies, but the
margins arc somewhat different. For example, the monitor-advisor is less costly to the firm than the influential monitor,
and hence the social cost is Iess (though still higher than cash fincs). However, for recidivist corporations, the
monitor-advisor may be less valuable than the influential monitor. In any case, the critical point is that the conceptual
framework above would apply but with a lesser cost for the monitor-advisor and fewer benefits than the influential
monitor.

Before moving on to cxamine the scope of the monitor's powers and dutics, we wish to address onc potential
arguinent. That is, somelimes we want companies o change how they do business and the most direct method of
|*1732] doing this is to appoint someone to oversee these changes. We do not consider this a fully persuasive reason to
appoint a monitor. If imposing a cash fine would prod such a company (and other similar companies) to make these
changes to behavior, then there is no need to use a socially more costly monitor remedy. If the cash fine is insufficient
to induce these changes, and we still want these changes, then a monitor becomes potentially desirable - however, this is
just another way to say that when the deterrent cflcct of a cash [ine is insulficicnt we may consider other morc costly
sanctions (e.g., inonitors). n77

B. Monitor-Like Sanctions

If after carcful thouglt it appcars that monitor-like sanctions might be desirable. then we face further questions about
how 1o structure the arrangement. The first thing to note is that monitor-like sanctions refcr to a variety of ongoing
supervisory mechanisms, including corporate monitors, special masters, probation officers, and others. This is more
than a question of labels; rather, it is a question of which combination of features (powers) we want in the entity
responsible for ongoing supervision.

Although an cxhaustive analysis of monitor powers is outside the scope of this paper. some important critcria can
be identified (hat would assist in making these determinations. We suggest Lhat the type of wrongdoing, the type of [firin,
and the desirability of having access to great amounts of information are critical.

Firs(, the different {ypes of supervisors tend to have dilfering access (o information. Because some corporale
monitors play a fairly active role in the firm, they are likely to have access to more current and detailed information than
spccial masters or probation officers who have less frequent and perhaps Iess interventionist contact with the firm. In
light of this, corporate nonilors may be desirable when this level of information access is desirable. This is more likely
for certain wrongs than others. For example, if the wrong can be spotted and deterred by occasional oversight, then the
detailed access and powers of corporatc monitors would not be necessary. However, for other kinds of wrongdoing, a
morc conlinuous supcrvisory function may be needed 1o deter future wrongdoing (c.g.. sccuritics fraud or misrcporting).
Further, the monitor's greater access to information also implies that among the various supervisors it is the least likely
to make inefficient decisions. This is more valuable when the costs of making wrong decisions are substantial. n78

[*1733| Finally, certain firms may benefit more from a closer supervisory relationship than others. This may be
the casc for firms that have a history of law violation or for firms in industrics where, without closcr supcrvision,
wrongdoing is quite likely.

We hastcn to note that monitor assigninents can be drafled Lo achicve the desired cownbination of elfects. For
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cxample, if the wrongdoing docs not require constant oversight, we could draft the monitor arrangement to cssentially
mimic a probation arrangeinent. The [lexibility of the monitor and (he negotiated nature of its existence provide a preat
deal more scope for tailoring than perhaps other arrangements. This is one of its advantages.

C. Dulies [or Monitors?

Having discusscd when monitor-like sanctions may be desirable and what factors may lead vs to choosc corporate
monitors over other kinds of supervisors, we now wmove on lo consider what dulies, il any, monitors should owe 1o Lhe
corporation and its shareholders. This greatly depends on the monitor's powers. As we saw in Part I[, the powers of
monitors diffcr. with some being important advisors (like attorneys) and others having more operational control of the
[inn (like management). The dutics of these different kinds of monitors wnay likewisc differ. Let us begin with the more
powerful species of monitor.

1. More Influential Monitors

For monitors wiclding a great deal of power over the firm and its profitability, it would appcar that, at first cut, some
duties Lo the shareholders should exist. This is consistent with other areas of law where those who have control over
other people's assets owe duties to those people. For example, managers of a firm owe fiduciary duties to the
corporation and shareholders whose assets they control. n79 To examine this in more detail. we lay out the standard
case for why fiduciary duties attach to managers and then examine how those arguments may apply in the context of
more influential monitors.

a. The Standard Case [or Fiduciary Duties for Managers

A well-known [eature of modern corporations is that the incentives of ianagers and shareholders may diverge. n80
This increases the agency costs of |*1734| the manager-shareholder relationship. Absent some method of containing
thesc costs, some of these relationships may not be formed. and the gains from them would be lost. n81 Both markcet
Torees and the law scrve in somce mcasure (o reduce these agency costs cnough to make it profitable [or the partics to
enter into this relationship.

Market forces are rellected in the pressures management faces [rom both the market for its services (the
managerial-labor market) and the market for the firm's products or services (the product market). n82 Managers
compete with cach other for obtaining higher positions and salarics within a firm and between firms. If managers arc
slack ou the job or are taking 100 many perquisites. then the markel for their services mnay penalize (hein by retarding
their career growth, providing them with smaller salaries and power and perhaps even resulting in their dismissal. n§3
The threat of these negative consequences might help to provide managers with additional incentives to work hard.

Similarly, the product market acts as a constraint on managers. If managers are slack. then their firms' products are
likely to be mferior and may losc out to other competing products, thereby making their firm Iess profitable. Such firms
may then pay their managers less or dismiss them [roin Lheir jobs (e.g., as a result of a lakeover triggered by dropping
share prices). n84 Both the labor and product markets "incentivize" managers to work hard by relying on future
opportunitics (¢.g., for managerial positions and promotions) as a prizc that managers chasc after. Howcever, there may
be certain instances of managerial misbchayior in which (1) the gains arc so substantial that managers are willing to
sacrifice future opportunities, (2) the markets do not register certain kinds of slack, or (3) that slack is commonplace.
n835 In these instances sometlnng more may be needed to constrain managerial behavior.

One option is to align the incentives of management and shareholders by adjusting their contract (e.g., increase
management's share of profits to twenty-five percent). However, one can only go so far in adding contractual details.
The reason is Lhal contracling is not costless, and the parties way not be able to [oresee every [ulure contingency. n86
Thus, it will be efficient for |*1735| there to be some gaps in the contract between the parties. In this situation,
fiduciary dutics, such as the duty of loyalty. duty of carc, and duty of good faith, can be particularly valuablc as
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gap-filling mechanisms. n87 The question then becomes. what might the litcrature on managcrial dutics tell us about the
kinds of dutics. il any, that should attach to corporalc monitors?

b. Fiduciary Dutics for Monitors?

To examine the potential duties for influential monitors, we utilize the following hypothetical. Assume that monitors do
not receive a share of the firm's profits but are paid in some more fixed manner. Indeed. this is the norm given that the
raison d'etre [or monitors is usually 10 ensure the firm conplies with (he law rather than to ensure (he [irm makes
profits. Second, assume that there are a number of business projects or strategies that a firm can choose to follow and
they have differing likelihoods of violating the law and differing levels of profitability. To stylize the example further.
assumc a company is considering two stratcgics - A (gencrating $ 10 million in profits) and B (gencrating $ 50 million
in profits). Third, assume that in fact both strategies have little risk of violating the law, but it is costly to determine this
- assume it requires $ 2 million of effort to determine A's compliance risk and $ 4 million to determine B's compliance
risk. This may bc duc to uncertainty in the law or simply duc to difficulty in undcrstanding what the strategy cntails.
Shareholders will clearly prefer B, but what will the monitor prefer?

I the monitor is paid a [ixed fee per year, then he will prefer the strategy that is lower cost o him (e.g., (he strategy
for which ascertaining its legality and/or payoffs is cheaper for the monitor). In our example, the monitor will prefer A
(because it is less costly to determine its legality) even though shareholders (and social welfare) would prefer B. If, on
the other hand, the monitor's cost of inquiry are covered by the firm, then he will investigate both A and B. This could
lead him to choose B, which is desirable. However, when the monitor bears none of the costs of his inquiry, he may
cugage in oo much inquiry (c.g., speud $ 100 million inquiring into A. B, and other [*1736] strategics that do not
generate commensurate profits). n88 His incentives are slill not optimal.

Indeed, one expects that hourly rate or fixed fee compensation structures are likely to lead to a divergence in the
incentives of monitors and shareholders. One could try more creative compensation structures (e.g., options or hybrid
hourly rates), but as we have scen in the recent past, that is also wrought with its own problems. n89 One could also
attcmpt to address the incentive divergence through the usc of fduciary dutics, but before doing (hat, Iet us examine
whether there are market forces (i.e., labor and product markets) that could at least partially address our concemns.

The influential monitors may not face the same kinds of labor market forces as managers. First, monitors do not
appear to be appointed because of a belief in their ability to generate great profits (through legal means) but rather the
pereeption that they can help the firm prevent future law violations. Sccond, monitors canmot be casily replaced (as
suggested by most DPAs), which implies (hat the penalty for poor performance is unlikely to be dismissal. Thus,
monitors face considerably less ongoing labor market pressures as compared to managers. n%0

The other primary markel [orce would be product market competition, but the same lactors (hat reduced the eflects
of the labor market reduce the effects of the product market. For example, even if the finm is failing, monitors cannot be
casily replaced. Indeed. cven if the finn is taken over by another entity. that may not terminate the monitoring
arrangement. Of course, it is easy to undersland why most DPAs or NPAs do not permit an acquisition (o terminale the
monitoring arrangement because otherwise that would provide the firm with a reason to sell itself - to get around the
monitor. n91 Nonctheless. a corollary of this is that it is morc difficult to displacc monitors than managers, and henee
they face lesser incentives (han managers (0 maximizc profits.

Finally, onc might arguc that the possibility of futurc monitoring assignments, which arc valuablc (o monitors, may
induce monitors (o focus on maximizing profits. This depends both on what factors drive (he choice of a monitor and on
the efficacy of the reputational market for monitors' services. Given that monitors (even the influential ones) are chosen
primarily for their expertise in law compliance, one would not expect their ability to [¥1737] gencrate profits to
signilicantly influence their chances at receiving future monitoring assignments. Thus, it is not clear (hat the market will
focus much on the profit-maximizing aspect of a monitor. n92 Second. if monitoring assignments are limited primarily
to former government officials. then one might be concerned that the reputational market may not be driven so much by
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ability to cnsurc compliance as prior conncctions to the ageney bringing the enforcement action

Given that market forces may not induce influential monitors to focus on maximizing profits, there appears to be a
role for some supplementary measures such as fiduciary dutics. n93 There arc a number of options onc might consider.
Firsl, one could develop [iduciary dulies for monitors. Second, one could draft DPAs more carefully - specilying what
the monitor's duties and powers are. Third, the appointing agency could have some supervisory role over monitors. Of
course, onc could rcly on some combination of these featurcs as well. Indeed, it is a combination that we think in the
end 1nay best suit the goals of having monitors involved, as each option has strengths and weaknesses and together they
may complement each other.

c. Suggestions for Reform for Influential Monitors

We begm with recommending greater specificity m the DPA about the tasks and powcers of monitors. Greater
specificity will aid in guiding monitors in delermiiing how they, and the monitee, should act. Indeed, a number of the
monitors we spoke to (and our own assessment of the DPAs) suggested that greater specificity would be very desirable.
Sccond. morc clarity in the DPA will help in cvaluatimg how monitors arc performing. After all, when there are clearcr
and more verifiable goals, assessment becomes easier. Addilional clarity will also help in developing a reputational
market for monitors that will consider profitability as a factor and will aid in allowing people to compare how monitors
performed. Both of these help to incentivize monitors and reduce the need for further judicial oversight (such as
|*1738]| fiduciary duties). Of course, more careful DPA drafting cannot eradicate all concems (because a completely
contingent contract is unlikely), but it will prove useful to reduce some concerns. In light of that, we consider the
Tollowing (o be [catures that should be carcfully considcred and clearly delincated ina DPA: (1) the scope of the
monitor's duties, wrillen in a manner that minimizes interprelation, and the goals of Lheir assignment: (2) the authority
granted to and the roles to be played by each party: (3) the reporting chain between the monitor and. for example, the
monitec, its board, its audit committce, its genceral counscl, the government, ctc.. as well as between the monitee and the
govermnent; (4) the expeclations among the parties regarding whether the monitor's work is to be privileged; (5) the
termination of the monitoring arrangement and what happens in case of acquisition; and (6) for more influential
monitors, the liability of monitors to third partics for certain business decisions (¢.g.. corporate torts or crimes).
However. cven with these terms, we still expect there to be considerable room [or disputc and negotiation (and
renegotiation). n94 In light of this, we also recommend that there be a mechanism for referral back to the appointing
agency to resolve certain key disputes between the monitor and the firm.

If there is still some slack (as we expect there will be), then we suggest a combination of fiduciary duties and a little
morc monitoring by the appointing agency. This is in csscnec a question of which arm of the government should
monitor the monitors. Reliance on fiduciary duty places courts as the monitor of monitors, whereas agency monitoring
places the agency as the monitor of monitors. Both have certain advantages - agencies have expertise in the area where
the wrongdoing occurred and in crafting rules and regulations, but courts have more expericnce with fiduciary dutics
and ex post standard-based decision-making. n95 Thus, if one is monitoring the monitor to ensure that the firm is
complying with the law, perhaps the agency may be more useful. However, if one is trying to ensure that monitors are at
Icast attempting (o make profil-maximizing decisions [or the corporation and its sharcholders (as is the casc with
slandard fiduciary duty analysis), then the courls may be better positioned.

[¥1739] Evenif agencies might do a tolerably good job of watching monitors (o maximize profits, we wnay have a
few further concerns with solely relving on agencies. n96 First, one of the reasons for having monitors might be to
reduce enforcement burdens and costs for agencics so that they can focus their resources on bringiug enforcement
actions rather than monitoring firms. This places something of a constraint on how much monitoring the agency can
sensibly undertake without sacrificing one of the benefits of having monitors. n97 Second, given that most of the
monitors are former enforcement officials (no doubt capitalizing on their considerable law compliance experience), it
might prove advantagcous to have a nonagency official with some oversight to help provide a broader view of the
Tunctioning of the more inlluential monitors.
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In light of this, we suggest some oversight by the appointing agency for most monitors. For more influential
monitors. we suggest additional oversight through fiduciary duty analysis by courts. As with managers, we would
suggest duties of loyalty, care, and good faith. These duties could be enforced by shareholder suits, but, given the
concerns with frivolous suits, n98 we would suggest tight limits on them (e.g., by requiring the largest willing
sharcholder to choosc counscl and post bonds), application of the busincss-judgment rule for monitor's business
decisions, 199 Lhe purchase ol directors' and olficers' insurance policies, and indemnilication [or monitors. n100

2. Monitors More Akin to Advisors

The discussion so far has focused on the more influcntial monitors. n101 but many monitors have more linuted rolcs.
To the cxtent that monitors occupy a wore limited rolc (c.g.. thosc without the ability to firc cmployces or make
|*1740| operational decisions). we do not think the analysis in Section 1 applies in full.

It is a core [eature ol liduciary duty analysis that the extent of the duties depends on the extent of the vulnerability
of the principal to the fiduciary. n102 When monitors are advisors, they have a much more indirect effect on
profitability. They arc morc akin to attorncys or consultants advising the firm about various options the firm is
considering. These kinds of monitors do not have as much ol a say in firm profilability as the more influential monilors
and hence cannot be analogized to managers as easily.

This does not, however, mean that no duties should be imposed on these monitors but simply that different kinds of
fiduciary duties need to be considered. For these monitors, the concem is not that they will not maximize profits (they
do uot have the power to do so) but that they will uot provide the best advice they can on compliance. Here market
forces do provide prealer assurances than they might for the more influential monitors. This is because (he reputational
market for monitors depends on how good the monitor is at ensuring compliance. If the monitor is not good at this task,
then he is unlikely 1o receive [uture monitoring assignments. Indeed, given the currently small number of monmitors, the
reputational market may work rather well for the issue of compliance because it is easier to assign credit and blame, and
the playcrs may know cach other better than if there were many more monitors in the market. Indeed. onc advautage of
appointing former cnforcement officials as monitors is that the agencics alrcady have experience with these olficials,
making a reputational assessment somewhat easier.

Although the reputational market works better for these monitors, the labor and product markets face the same
concemns - the inability to replace a monitor hampers both. However, for these more limited monitors, the market for
their regular professions (c.g., legal services) may operate as a check. If someonc considered an cxpert on sccuritics
[raud provides poor advice (o a firm he is monitoring, then that person's market prospects for advising others on
securities fraud (as an attomey) would suffer.

For these reasons as well as (he monitor's inability to directly influence prolits, we do not think that a (iduciary duty
to maximize profits would be optimal here. Instead. we would suggest a fiduciary duty akin to that of attorneys or any
professional to their client. Indeed, monitors currently arc treated cssentially as attorneys for the firms they arc
monitoring. This simply reflects the primary role that inonitors have plaved until now as advisors. In addition to these
kinds of fiduciary duties, we would suggest that better drafting of the DPA or NPA and somewhat greater agency
oversight may prove helpful in aligning interests aud clarifying the scope of the monitoring assignment.

[*1741]

D. Back to the Past?: Comparison with Professional Director Recommendations

Although corporate monitors are a relatively new part ol enforcement, (hey bear considerable sinilarity to reform
suggestions proffered in the past. In particular, Professors Gilson and Kraakman have suggested the creation of a market
for professional, independent directors who could serve as monitors of corporate performance. nl03 Their idea was that
profcssional, independent dircctors might be clected by institulional investors (o monitor management at firms. n104
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Thesc dircctors would be cssentially full-time dircctors at half a dozen or so firms and could be sclected from a pool of
dircctors through a central clearinghousc. n105 Because these directors would be sclected by institutional investors,
they would be both independent of management and dependent on shareholders. n106 When this practice is combined
with the presence of a market for their services, one would expect there to be good incentives to monitor. n107 Further,
as (hesc directors would scrve full titne on a hand[ul of boards. we would expect them (o have morc time to momnitor and
perhaps (o have betler access o information about the firm than most current outside directors. n108

Although their proposal has not vet led (o the creation of such a market through any organized means, we are struck
by some of the parallels to the "organic” development of corporate monitors. n109 In particular, monitors are
independent of management, have considerable time to monitor the firm, and have access to considerable information.
Indced. monitors (requently have considerably greater aceess (o information (and the power to compcel 1nore) than
professional directors might under the Gilson and Kraakman proposal. n110 All these features make corporate monitors
rather good monitors. Moreover, they are not appointed or nominated by management.

The primary differences we see are that monitors (1) are not currently beholden to shareholders, (2) are appointed
by a govermment agency rather than sharcholders. and (3) arc appointed only when some alleged wrongdoing has
occurred (as opposed Lo always being present as in the Gilson and Kraakman proposal). However. il our reform
proposals are accepted, then monitors would owe some fiduciary duties to shareholders. Thus, the primary |*1742|
differences remaining are who appoints the monitor (government versus shareholders) and the trigger for their
appointment.

Onc might view the government agency as akin to a central clearinghousc of sorts for monitors as they become the
reposilories [or information on the monitor and their effectiveness. Of course, the govermment agency's incentives and
those of a central clearinghouse may not be the same, but one can conceptualize the agency as serving a similar
information-gathering or information-disseminating role. n111

However, the comparison to professional directors provides vet another potential reform. One way to align the
infcresis ol the influcntial monitors with thosc of sharcholders is (o give sharcholders a grealcr say in who is appointcd
lo be the monilor. Perhaps institutional investors could have some greater. explicit voice in this process by. for example,
being consulted by the govemment agency before appointing a monitor. This would not only make monitors more
responsive 1o shareholder concerns but also would make addressing shareholder concerns something that is rellected in
the reputation of monitors and in the market for their services. This would further help to align monitors' and
sharcholders' intcrests in thosc cascs in which monitors could exercise considerable influence over firm profitability.

Finally, monitors are currently limited only to situations where some alleged wrongdoing has occurred. n112
Although this is differcnt from the proposal suggested by Gilson and Kraakman, onc might still conceive of it as a first
slep in the general direction towards such prolessional directors. Indeed, monitors could be viewed as a lest case [or a
core of professional directors. Although we do not speculate about the likely future development of monitors and how it
may dovctail with a markcet for professional dircctors, we find the parallcls both striking and instructive. We await
Tuture developmenis wilh bated breath.

Conclusion

Over the last decade, enforcement authorities have increasingly relied upon corporate monitors to help ensure law
comnpliance and reduce the number of [uture violations. In this paper we describe the developinent and common features
of corporate monitors as well as examine when monitors are desirable and what obligations they should bear.

We [ind (hat monitoring arrangements are becoming more comnon and their powers are expanding. Monitors
possess a wide range of powers that can be aligned along a continuum of being very influential (almost running the
firm) to being significant advisors. In light of this. our analysis examincs the desirability of monitors along this
continuum. We conclude that monitors should be used only in certain wistances (c.g., when socially cheaper sanctions
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arc not sufficient for deterrence). When they arc used. some fiduciary [*1743] dutics should apply to them. The extent
and nature ol these fiduciary dutics should vary to reflect the degree of vulnerability of sharcholders to the monilor's
decisions. Thus, for the more influential monitors, we suggest broader fiduciary duties than for the more advisor-like
monitors. We also provide a number of recommendations that should help to enhance the performance of monitors. In
some respects, if influential monitors do not owe some dutics (o the sharcholders whosc assets they arc monitoring, then
they become like czars - people with considerable, but largely unleltered, power.

Finally, we compare the corporate moritor (o a reform proposal for crealing a core of professional directors and
find a number of similarities. It appears that government enforcement authorities have been creating, in a piecemeal and
organic manncr, something likc a market for profcssional supcrvisors. The expericnees with monitors may then be quite
instructive for futurc governance developments. Whetlier the development of monitors will morph over time into a
market for professional directors is something that corporate govemance scholars and practitioners will likely be
anxiously watching.

1*1744]
Appendix
Critical Features ol Delerred Prosecution and No Prosecution Agreements at the Federal Level Since 1993 ++

++ This Appendix contains information from a number of sources. For citations to the DPAs/NPAs involving AIG-FP
Pagic Equity Holding Corp.; AmSouth Bancorporation; America Online Inc.; Aurora Foods, Inc.; Bank of New York;
Bristol-Myers Squibb Co.; Canadian Imperial Bank of Commerce; Computer Assocs. [nt'l, Inc.; InVision Techs., Inc.;
KPMG: Merrill Lynch & Co.: Micrus Corp. & Micrus S.A.; Monsanto Co.; N.Y. Racing Ass'n; Prudential Scc. Inc..
and Symbol Tech., sce Corporate Critne Reporter, supra nole 1. For citations (o the other DPAs/NPAs sce Conscnt
Agreement between Bureau of Political-Military Affairs, U.S. Dep't of State and The Boeing Co. (March 28, 2006),
available at http://www.corporatecrimereporter.com/documents/ boeingsettle.pdf; Diagnostic Prod. Corp., supra note
30: Letter from Alice H. Martin, U.S. Autorney for the N. Dist. of Ala., U.S. Dep't of Justice. to Robert S. Bennett,
Skadden, Arps, Slate, Meagher & Floin LLP, counsel o HealthSouth Corp., supra note 39: HVB Lelter, supra note 29,
Deferred Prosecution Agreement, United States v. Roger Williams Med. Ctr., supra note 39; Deferred Prosecution
Agreement. United States v. SSI Inl'l Far East, supra note 30: Delerred Prosecution Agreement. S.E.C. v. Tilan Corp..
No. 1:05cv00411 (D. D.C. March 30, 2005); Statoil, ASA, Exchange Act Release No. 54599 (Oct. 13, 2006), available
at http://www.scc.gov/ litigation/admin/2006/34-54599. pdf.

AIG (2004) AmSouth (2004) AOL (2004)
Charges Aiding and Failing to file Aidimg and

abetling suspicious abetting

securities fraud. activity reports securities fraud.

ina timely,
complete, and

accurate manner.

Agency U.S. Department U.S. Department U.S. Department
of Juslice, of Juslice, ol Juslice,
Criminal Criminal Criminal
Division, Fraud Division, U.S. Division, U.S.
Section. Attorney's Office Attorney's Office

Tor the Southern Jor the Eastern
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Duration

Exiension Option

Monitor

How selected

Supervised By

Duties
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12 months

12 months comply
and agrecment
expires after 24

months.

No.

59

District of
Mississippi.

$ 40 million in
[ines; silent as
to restitution.

12 months

District of
Virginia

$ 60 million in
fines: $ 150
million in
Testitution.

24 months
Monitor may
cxtend period of
review up fo 6
months with DOT
approval.

Namc not publicly
available.
Mutually agreed
upon by the
Departinent of
Justice and AOL.
Makes a reporl o
the Audit and
Finance
Committee, with a
copy to DOT;
makes
recommendations
to Audit and

Finance Commillee.

. Special

review ol the
effecliveness of
AOL's intemal
control measures
related to its
accounting for
advertising and
related
Lransactions, the

training rclated
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Frequency of
Reports to

Govemment

Funding

Resolution of
disagreements/
monitor's
authority
Replacement
Provision
Internal Changes
Required

Post-Monitor

Obligations
Aurora Foods,
Inc. (2001)
Charges Admission of
false and
mislcading

statements and
omissions in
connection with

Aurora's

60

105 Mich. L. Rev. 1713, *1744

to these intcrnal
control measures,
AOL's deal sign-
ofl and approval
proccdures. and
AOL's corporate
code of conduct.
On al leasta
scmiannual basis
as to cooperation
fromn AOL.
Relained and paid
by AOL: monitor
has right to

select and hire
outside
accounting

expertise.

P4
survives
indefinitely.

Bank of New York
(2005)

U.S. Attomey's
Olfice, Easlern
District of New
York Aiding and
abetting
[raudulent
activitics of
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Agency

61
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financial
statements and
public filings

with (he SEC. DPA
is silent on

specific charges.

U.S. Department
of Justice,

Crinninal Division.

subsidiary by
executing sham
CSCIOW
agreerments;
willfully failing
to file
Suspicious
Aclivily Reporls
ina timely
manner; and
[ailurc to notily
authorities as
required by law.
U.S. Attorney's
Office, Southern
District of New
York Aiding and
abetting the
operation of an
unlicensed money
transmilling
business; aiding
and abelling the
unlawful
opcration of a
foreign bank;
lailure to
implement an
effective anli-
money laundering
program, as
required by law;
and engaging in
mongcy laundering.
U.S. Department
of Justice, U.S.
Allorney's
Offices for the
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Fincs

Duration

Extension Option

Monitor

How selected

Silent as to
fines; silent as

Lo restitution.

Aurora must
retain a mutually
acceptable
outside
consullant.

62
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Eastcrn and
Southern
Districts ol New
York with (he
Intcrnal Revenue
Service and
Federal Burcau of
Investigation.

$ 26 million in
fines; $ 12
million in
restitution.

36 months

U.S. Attorney's
Office ay
terminate if
purposcs of
agreement have
been [ully
achieved and
further
monitoring is no
longer required.
PP 6

and 7 arc
permanent with
regard (o conduct
covered by DPA.
George A.
Stamboulidis,
Baker Hostetler,
New York, NY.
Applications
submitted to U.S.
Attormey's
Office; after
considering views

of. inter alia,

Page 22
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BNY, U.S.
Attormey's Office
will select
monilor.
Supervised By Delivers reports
to General
Counscl. who must
present Lo Board
and Audit
Committee for

review.

Duties

. Advise
Aurora rcgarding

an appropriate

. Review
BNY's SAR
practices and

compliance procedures; anti-
program. money laundering
procedures; and
BNY's
implementation of
and compliance
with the DPA and
the remedial
actions
prescribed in it.
Frequency of Scmi-annual
Reports to basis; monitor
Govemment may file
additional
reporls with
BNY's General
Counsel or,
without notice to
BNY, with U.S.
Attorney's Office.
Funding "BNY agrees to
pay all costs
associated wilh

the retention of



Resolution of
disagrccments/
monitor's

authority

Replacement
Provision
Internal Changes
Required
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Board

. Appoint

two independent
and outside
directors,
including one to
serve on audit
comunitlce o
oversee
implementation of
compliance
prograim.
Management

. Appoint a
compliance
officer to

oversee the
implementation of
the compliance

program.

monitor for
these purposes."
P12.

Any refusal by
BNY or its agents
to render full
cooperation (0
the monitor will
constitutc a
breach of the
DPA.

Management

. New senior-
level position in
Lcgal Division
called Head of
Law Enforcement
and
Investigations.

P 10(b).

. Crealion

of Suspicious
Activily Response
Team. P

10().

. New
management
conunittee headed
by BNY's
president to
review aclions of
67 involved
employees.

P 10(a).

Internal
investigations
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Post-Monitor

Obligations

Charges

65
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Board

. Appoint

two independent
and outside
directors,
including one to
serve on audit
committee to
oversee
implementation of
conipliance
program.
Management

. Appoint a
compliance
officer to

oversee the
implementation of
the compliance

prograni,

Bocing (2003)

Unauthorized
exportsof a

dcfensc article.

. Hired

Sullivan &
Cromwell, results
shared with U.S.
Attorney's Office
and attorney-
client privilege
waived with
regard to report.
P6.

Management

. New senior-
Ievel position in
Legal Division
called Head ol
Law Enforcement
and
Investigations.

P 10(b).

. Creation

of Suspicious
Activity Response
Team. P

104).

. New
management
committee headed
by BNY's
president 1o
review actions of
67 involved
employees.

P 10(a).
Bristol-Mycrs
Squibb Co. (2005)
Conspiracy to
connuit securilies

frand.
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Fines

Duration

Extension Option

Monitor

How selected
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U.S. Department
of State, Bureau
of Political-
Military Aflfairs;
Dircctorate of
Trade Controls,
Office of Delense
Trade Controls
Compliance.

$ 15 million
("civil

penalty"); silent
on restitution.

36 months
Minimum two years
followed by an
individual (romn
inside
corporation [or 1
year and report
(o SVP, Office ol
Internal
Govemance. and
DTCC.

Boeing Lo appoint
a qualified
individual from
outside the
corporalion as
monitor. Monitor
forsakes for all
time any future
employment or

representation.

U.S. Department
of Justice, U.S.
Atutorney's Olfice
[or the District
of New Jerscy.

$ 100 million in
lincs; $ 839
millionin
restitution.

24 months

Hon. Frederick B.
Lacey, LeBoeuf
Lamb, New York,
NY.

Previously
retained by BMS.

Page 26



Supervised By

Dutics
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Subject to
approval of DTCC
Scnior officers
receive copies of
reports to DTCC.
reports may
include input or
conunents [rom
Bocing's VP.
Global Trade
Controls.

. Monitor
Boeing's ITAR
export compliance
Pprogram, oversee
implementation of
DPA, and monitor
all AECA/ITAR-
regulated
activitics of

Boeing.

No onc. Monitor
shall "have
authority to
require BMS to
take any stcps he
believes are
necessary to
comply with . . .
this Agrecment."

P 12(@a).

. Continue

the review,
reforms, and

other functions
undertaken as
Independent
Advisor.

. Cooperate

with SEC, monitor
BMS's compliance,
and make
recommendations
nccessary (o
ensure that the
company complies
with applicable
securilies laws.

. Monitor

BMS's compliance
with agreements
in other actions,
and monitor
information
received by the
conlidential

hotline and c-
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Reports to

Govemment

Funding

Resolution of
disagrccments/
monitor's

authority

Replacement

Provision
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Reports every 90
days for first

six months, semi-
annually

therealier.

"Professional
staff as are
reasonably
necessary . . .

up to two [ull-
time

cquivalents."

P 12(f) of

anmnex.

May present any
disagrecment up
through
management chain
from BCA to
Boeing CEO and
eventually DTCC.

Boeing's SVP may

recommend a

mail address.

. Meet

quarterly with
CEO, non-
cxccutive
Chairman, and
General Counscl.
Atleastona
quartcrly basis
and between 30
and 45 days after
filing of 10-K
for FY2006.

P 12(c).

"BMS shall adopt
all
recommendations
contained in each
report submitted
by the Monilor (o
the [U.S.
Attorney's|
Office unless BMS
objects . . . and
the Officc agrees
L"P
14.
"If the Monitor

resigns or is
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Internal Changes

Required

69
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SUCCCSsor;
Boeings Corporate
VP. Contracts &
Pricing, may [ill
in on temporary

basis.

Management.
Create a scnior
management
posilion
reporting to VP
Global Trade
Controls, Office
of Internal
Govemance, with
dutics to include
"ensuring
application of
best practices
across the
corporation [not
limited (o
measures required
by agreement]".
P2of

annex. Also file
annual reports
with Direclorate
of Trade
Controls. Meets
quarterly with
monitor for
duration of DPA.

unablc to scrve
for the balance
of his tcrm, a
successor shall
be sclected by
BMS and approved
by the [U.S.
Allorney's]
Office within
forty-five (45)
days." P 16.
Board

. Appoint an
additional, non-
execulive
Director
acceplable to the
U.S. Attorney's
Olfice.

. Establish

the position of
non-executive
Chainnan of the
BMS Board of
Dircclors, to be
retained at least
through the (erm
of the agreement,
who can require
reports on any
subject from any
officer or
employee of the
Company. P

10.
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Intcrnal
investigations
.BCA 0

relain an oulside
firm to conduct
audit of
implementation of
the DPA and
asscss the

overall
clfectivencss of
BCA's compliance
programs no later
than 18 months
aller signing
order.

. Required

to audit of
alfiliates for
three years prior
o DPA.

. Within 30
months, report
from senior
compliance
manager on audit
findings. DPA
silent on who

report goes (0.

Post-Monitor Management. Board
Obligations Asunder . Appoint an
"Internal Changes additional, non-
Required". execulive
Director

acceptable to the

U.S. Attorney's

Olfice.
Canadian Impcrial Computcr



Charges

Ageney

Fines

Duration

Extension Option

Monitor

How selected
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Bank of Commcrce
(2003)

DPA describes
violations of
Financial
Accounling
Standards, but
docs not name
specific charges.
U.S. Deparuncnt
of Justice, Enron
Task Force:
Federal Reserve
Bank of New York.

$ 80 million in
fines; silent as

Lo restitution.

36 months

Michael G.

Considine, Day
Berry & Howard

LLP, New York, NY.

Selected by DOJ
and acceptable to

Associatcs
International,
Inc. 2004)
Securities [raud
and obstruction

of justice.

U.S. Departinent
of Justice, U.S.
Attorncy's Office
for the Eastern
District of New
York.

Silent as o
fines; $ 225
million in
restitution; § 163
million in stock
1o settle civil
suits.

18 months
Longerof 18
months or until
such time as
reforms have been
substantially
implemented for
two successive
quarters.

Lee S. Richards
III, Richards
Kibbe & Orbe LLP,
New York, NY.
Within 30 days,
CA must submit

Page 31



Supervised By
Dutics
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CIBC.

Primarily CIBC.
Enron Task Force
Monitor

. Monitor

CIBC's compliance
with agreement,
relying, where
needed, on
judgment of
Monitor and
outside Monitor
named under
agreement with
CIBC, OSFI, and
the Federal
Reserve (FR).

. Coordinate

with SEC, FR, and
OSFIL

Federal Reserve
Auditor

. Assistin
monitoring CIBS's
compliance with,
and effectiveness
of. policies and
procedurcs and
any enhancements
or revisions
thereto.

. Within 30

72

list of five
candidates, U.S.
Autorney's Olfice
will approve
three candidates,
and then court

will pick onc.

. Examinc
CA's compliance
with agreement;
make
reccommendations
to the Board for
review and
implementation;
and conduct
comprehensive
review of
following areas:

CA's practices
for the
recognition of
software license
revenuc;

CA's internal
accounting
controls and
imnpleentation of
an improved ERP

information

technology system;

CA's internal
audit department:
CA's ethics and

compliance
policies; and
CA's records
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Resolution of
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Internal Changes
Required
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days of

Agreement, submit

a writlcn plan
detailing how
Auditor intcnds

to monitor CIBC's
compliance with
policies and
procedures.

. Report in
wriling any non-
compliance by
CIBC.
Semi-annual basis
as to CIBC's
compliance with

agreement.

Management

. CIBC must
create a new
Financial
Transaction
Oversight
Committee to
review quarter-
end and year-end

transactions.

73

management
policies and

procedures.

Quarterly, Within
six months of
appointment,
issue report
making
reconnuendations
on best practices

Tor review arcas.

Board

. Add Laura
Unger and two
more independent
directors (o the
board and
establish a
Compliance
Commnittee of the
Board. P 12.
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P 5. Fed Management:
Agreement . Appoint an
Appendix. independent,
senior-level
Chicf Compliance
Officer (CCQ),
aller
consultation with
U.S. Attorney's
Office, that will
report directly
to the Board
Compliancc
Committee and
General Counsel.
P14,
. Eslablish
a new Disclosure
Comumillee
composed of CEO,
COO. CFO, CCO,
CAQ, and General
Counsel.
. Reorganize
Internal Audit
Department,
hiring al least
five more
internal
auditors. P
15.
. Develop
plan (o ensure
cffcctivencss of
communications
with governmental
agencies engaged

in inquirics on



Post-Monitor

Obligations

Charges

Managcment

. CIBC must
creale a new
Financial
Transaction
Oversight
Committee o
review quarter-
cnd and year-cnd
transactions. Fed
Agreement
Appendix, P

5.

Diagnostic
Products Corp.
(2005)
Violations ol the

Forcign Corrupt

75
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CA P 16.

Internal
investigations

. Retained
Sullivan &
Cromwell LLP and
Pricewaltcrhouse
Coopers, P

5. and sharcd
findings with
charging
agencies.
Investigation and
expectation of
shared results
continuing.

Upon cxpiration
of Agreement, CA
will continue lo
fulfill the
cooperation
obligations in

Po6.

Cooperation not
required in
proceedings where
CAisa
defendant.

P7

Board & Management
. Asin

"Internal Changes
Required".
Healthsouth Corp.
(2006)

DPA silent on

actual charges,
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Agency

Fines

Duration

Extension Option

Monitor

Hovw selected

Practices Act of
1977.

Securilies and
Exchange

Commission.

$ 2.3 million in
fincs; silcnt as

to restitution.

36 months

DPC shall retain
aqualified
independent
compliance
consultant not
unacceplable 1o
the SEC.

76
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but incorporatcs
SEC v.
Healthsouth
Corp., No. CV-03-
J-0615-S (N.D.
Ala.), which
charges
Talsification of
financial
statements, false
and mislcading
SEC filings, and
violations of the
FCPA.

U.S. Department
of Justice,
Criminal
Division, Fraud
Section: U.S.
Attorney's Office
Tor the Northern
District of
Alabama.

$ 103 million in
[incs; $ 445
million in

restitution.

Expires November
17,2009

Selected by audit
comunuitiee and
"shall be
licensed as a
certified public
accountant."
P11
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Superviscd By

Dutics

Frequency of
Reports (o

Govemnment

Funding
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. Review
anmually DPC's
compliance with
its FCPA policies
and procedures.

and make

recomincndations.

Annually, with
[irst report
within 90 days of

appointment.

"DPC. .. shall
compensate the
Compliance
Consultant, and
persons engaged
to assist the
Compliance
Consultant, for
services rendered

... at their

Audit committcc:
audit committee
also scls
compensation.

. Shall be
charged with
reporling any
indications of
violations of law
orof
HealthSouth's
procedures,
insofar as they
are relevant to
the duties of the
Audit Committee,
to the Audit
Committee. Copies
of these reports
shall be
subiniticd to the
government for
(hree years.

Only when
reporting
violations of law
or procedures ol
audit.
HealthSouth shall
permit the
Inspector General
to hire a staff

of at least five

people.
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rcasonablc and

customary rates .

L"P3
Resolution of The company is
disagrecments/ not required to
monitor's adopt any of the
authority changes contained

in (he monitor's
report: "In the
event a Report
contains any
recommendalion
for further

action by DPC,
within 90 days
after receiving
the Report, DPC's
Board of
Directors shall
advise |the SEC|.
in wriling, ol

all decisions and
determinations it

has made as a

result of the

Report." P

1.
Replacement "DPC (i) shall
Provision not have the

authority to
terminate the
Compliance
Consultant
without the prior
written approval
of the majority

of DPC's
independent board



Internal Changes
Required

Post-Monitor

Obligations
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members and the
SEC...."p.

4. P3.

None. The company
is not required

to adopt any of
the changes
conlained in the
monitor's rcport:
"In the event a
Reporl contains
any
rccommendation
for further

action by DPC,
within 90 days
alter receiving
the Report, DPC's
Board of
Directors shall
advisc [the SEC].
inwriting, of

all decisions and
determinations it
has madc as a
result of the
Reporl." p. 4,
P1.

Board

. Adopted
transition plan
resulting in
addition of nine
new individuals
to Board.

. New

charlers for
audit-related and
govermance-
related
committees of the
board.
Management

. Cleaned

house regarding

upper manageinent.

Board

. Adopted
transition plan
resulting in
addition of nine
new individuals
to Board.

. New

charters for

audit-related and

Page 39



Charges

Ageney

Fines

Duration

Extension Option
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HVB Risk
Management and
HVB U.S. (2006)
Conspiracy (o
defraud the U.S.
and the IRS, tax
cvasion, and
[raudulent tax

returns.

U.S. Department
of Justice, U.S.
Altorney's Office
for the Southern
District of New
York.
$22,645,801 in
fines; § 6,989,324
in restitution to
the IRS.

18 months

governance-
related
committces ol the
board.

IuVision
Technologies,
Inc. (2004)
Bribing [oreign
officials to
retain business
in Thailand,
China, and the
Philippines. and
failure to
monitor foreign
sales activity

Tor violations of
the Foreign
Corrupt Practices
Act.

U.S. Department
of Justice,
Criminal
Division, Fraud

Scction.

$ 800,000 and a
fine to the SEC

Lo be decided:
silent as to
restitution.

18 months
Monilorship lasts
18 months;
agreement expires
in 24 months. May
be extended by an
additional 6
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Monitor

How selected

Supervised By

Dutics

No
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months if DOJ
deems necessary.
Bill Pendergast.
Paul Hastings,
‘Washington, DC.
Selected and paid
Tor by InVision
and approved by
DOJ.

"The Monitor
shall:

(a) monitor
InVision's
compliance with
this Agreement;
(b) monitor
InVision's
iinplementation of
and adherence to
policics and
procedures
relating to FCPA
compliance . . .;
(c) ensurc that
the Policies and
Procedues are
appropriately
designed to
accomplish their
goals; . .. and

(e) coordinate
with the SEC and
provide
information about
InVision as
requested by that
ageney." P
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Frequency of
Reports (o
Govermnent

Funding
Resolution of
disagreements/
monilor's

authority

Replacement
Provision
Intemal Changes
Required

82

105 Mich. L. Rev. 1713, *1744

12,

On at least a
scmi-annual basis
and between 30
and 45 days
before the end of

Monilor's term.

No changes to
FCPA compliance
policics and
procedures
without monitor's
approval.
InVision's
knowingly or
willully [ailing

to perform the
dulies imposed by
Monitor permits
U.S. Atlomey's
Office to
terminate

agreement.

Management

. HVB shall
maintain a
permanent
compliance
office, and
maintain a
compliance and
ethics program.
. HVB shall
lake steps lo
audit the
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compliance and
ethics program to
cnsurc it is
carrying out the
dutics and
responsibilities

sct forth in this

agreement.
Post-Monitor No monitor.
Obligations However, after

(ermination of
agreement HVB's
obligation to
cooperate is not
intended Lo apply
in the event that
a prosccution
against HVB is
pursued and not
deferred.
Management
. HVB shall
maintain a
permanent
compliance
office, and
maintain a
compliance and
ethics programn.
KPMG (2005) Merrill Lynch &
Co., Inc. (2003)

Charges Participating in DPA is silent as
a conspiracy (0 to actual charges
defraud the U.S. deferred, but
and IRS, tax prosecuting
evasion, and office agrees to
making (raudulent "nol prosecute

tax returns. Merrill Lynch for



Apgency

Fincs

Duration

Extension Option

Monitor
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U.S. Department
of Justicc.
Criminal
Division, Fraud
Section, U.S.
Attorncy's Office
for the Southern
District of New
York.

$ 228 million in
fines; $ 228
million in
restitution to

IRS.

36 months
ITKPMG [ails lo
pay fines in
timely manner,
U.S. Attorney's
Office can extend
term forup to 18
months: any other
breach can result
in one year
extension. DPA
not exceed five
years total.
Richard C Breeden
& Co, 100
Northlield
St.,Greenwich, CT.

any crimes
committed by its
cmployces
relating to (he
Year-End 1999
Transactions."
P3.

U.S. Deparlinent
of Justicc, Enron
Task Force.

Silent as o

fines; silent as

to restitution.
Contra CIBC DPA.

18 months
Moniltorship lasts
18 months.
Agreement expires
on June 30, 2005.

George A.
Stamboulidis,
Baker Hostetler,
New York, NY.
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How sclected U.S. Attorncy's "Merril Lynch
Office shall will also retain
consult with KPMG an individual
Lo choose a attorney selected
mutvally by the
acceptable Department, who
Monitor. If such shall be
a Monitor cannot acceplable o
be chosen, then Merril Lynch."
the U.S. P9.

Altorney's Office
has the sole

right to sclect a

monitor.

Supervised By No one. The General Counsel
Agreement grants and Head of
broad powers 1o Corporate Audil.

the Monitor.

Thus, "KPMG shall
adopt all
rccomnmendations
submitted by the
Monitor unless
KPMG objects . .

. and (e [U.S.
Attorney's|

OlfTice agrees . .

"P
18(a).

Duties . Review Merrill Lynch
covered opinions must retain an
issued 30 days auditing firm to
prior (o (his review policies
agreement, and procedures
. Review and set forth in
monitor KPMG's Exhibit A
comphance with (Lraining

this agrcement programs, rcview



Frequency of
Reports o

Govemnment

Funding
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and Compliance &
Ethics Program,
and makc
recominendations
neeessary to
comply with
agreement.

. Review and
monitor the
implementation
and exccution of
personnel
dccisions
regarding
individuals
responsible for
the illegal

conduct.

Not less often
than cvery four
months, whenever
Monilor deems
fit, and
immediately upon
violation of any
law or any
provision of DPA.
Authority to
cmploy legal
counsel,
consultants,
investigators,

cxperts, and any

committees,
etc.), and an
atlorney
(1nonitor) to
review the work
of the auditing
firm. The
auditing finn and
the attorncy shall
. Ensure

that the policies
and procedures
[in Exhibit A]
are appropriately
designed to
accomplish their
goals: and

. Monitor
Merrill Lynch's
implementation of
and compliancc
with the Policies
and Procedures

Semi-annual basis.
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Resolution of
disagreeinents/
monitor's

authority

Replacement
Provision
Internal Changes
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other personncl
NECessary.
Compcnsation and
expenses paid by
KPMG in
accordance with
typical hourly
rales. Monitor
reccives office

space, telephone

service, and

clerical

assistancc.

Monitor has No changes to
"authority lo policies and
take . . . procedures
actions . . . without approval
necessary 1o of auditing firm
ellectuate . . . and wnonitor.

oversight and
moniloring
responsibilities."
P 18(d). Il

a4 KPMG employee
[ails to
cooperate with
monitor then
monitor may, at
own discretion,
"recommend
dismissal or
other
disciplinary
action." P
18(e)(V).

Management Management
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Required

Post-Monitor

Obligations

Charges

Agency
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. KPMG to

cease or curtail
ccriain tax
services
including private
tax practice and
issuing "covered
opinions” with
respect to

"listed
transactions”.

. KPMG to
maintain a
permanent
compliance office.
KPMG agrees that
its obligations

to cooperate will
continue even
after dismissal

of charges.
unless
prosecution is
pursued and not
deferred.

Micrus Corp. and
Micrus S.A. (2005)
Bribing doctors
in France, Spain,
Germany, and
Turkey.

U.S. Department
of Justice.

. Creation

of the Special
Structured
Products
Committce, whosc
approval is
required for any
ollsetling
transactions.

Management
. Asin
"Internal Changes

Required".

Monsanto Co.
(2005)
Bribing an
Indonesian
Ministry of the
Environment
official and
making false
cntrics into its
books and
records.

U.S. Departinent
of Justicc,
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Duration

Exiension Option

Monitor

How selected

Supervised By

Duties
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Criminal
Division, Fraud
Scction.

$ 450,000 in
fincs; silent as
1o restitution.
36 months
Monitorship for
36 months;
deferral of
prosccution for

24 months.

Micrus must
relain outside
independent firm
with 45 days ol
Effective Date.

"The monitor
shall:

(a) monitor
Micrus'
compliance with
this Agreement;
(b) monitor
Micrus'
implentation of
and adherence to
policies and
procedures
relating to FCPA

Criminal
Division, Fraud
Scction.

$ 1 million in
fincs; silent as
1o restitution.

36 months

Tim Dickinson,
Paul Hastings,
Washinglon, DC.
Monsanto must
relain an
individual,
partnership, or
other entity
acceplable 1o
Department.
Corporale
compliance
officer.

. Certify

that policies and
procedures are
appropriately
designed.

. Monitor
implementation of
a compliance with
policics and
procedures.

. Report

lindings ol
special review
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Reports to

Government

Funding
Resolution of
disagreements/
monitor's

authority
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compliance . . .;
(c) ensure that
Policics and
Procedures are
appropriatcly
designed to
accomplish their
goals; . . . and
(c) coordinatc
with the SEC and
provide
information about
Micrus as
requested by that
agency." P

12,

Scmi-annual
basis. and
between 30 and 45
days before the

cnd of 36 months.

No changes to
policies and
procedures
without approval
of monitor.
Knowingly,
willfully failing
to perform duties
imposed by
momnitor

constitutcs

90

(during first
vear) and follow-
up audit (during
third year) (o
corporatc
compliance
officer as lo

elfecliveness.

Report [indings
of special review
(during first
vear) and follow-
up audit (in
third year) to
corporale
compliance
officer as (o

effectiveness.

No modification
of policies and
procedures of
Appendix B
without approval
of morlor.
Monitor rcports
any lack of
cooperation or
Tailure (o report

fraud dircctly to
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Replacement
Provision
Internal Changes
Required

Post-Monitor

Obligations

Charges

Agency

Fines
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breach.

New York Racing
Association (2003)

Conspiracy to
dcfraud the
United States and
aiding and
abetting the
[iling of [alsc

tax returns,

U.S. Department
of Justice, U.S.
Altorney's Office
for the Eastern
District of New
York.

$ 3 million in
fincs; silent as

to restitntion.

U.S. Attorney's
Office.

Management

. Monsanto

must implement a
remedial
compliancc
program as
described in
Exhibit B.
Management
.Asin

"Internal Changes
Required".
Prudential
Securities Inc.
(1994)

Fraud in the sale
of limited
partnership

interests.

U.S. Department
of Justice, U.S.
Autorney's Olfice
for the Southermn
District of New
York.

Silent as o
fincs. According
to letter to U.S.
Attorney, % 330
million paid into
fund for
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Extension Option
Monitor

How selected

Supervised By
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18 months

Neil V. Getnick
and Judge
Margaret J.
Finerty, Getnick
& Getnick, New
York, NYNB:
Investigative
work on the
monitorship by
Hawthorne
Investigations &
Security, Tnc.
Auditing work by
P. Scutero &
Associates.
Appointed by the
court upon the
recommendation of
the U.S.
Attorney's Office.
No one: reports
direcly to and

is dirccted by an

restitution
through
scttlement with
SEC, and agreed
to pay any
Testitution to

any injurcd
party, even in
cxcess of § 330
million. Claims
(o have paid morc
than $ 1 billion
to date.

36 months

PSI must retain,
within 30 days,
mutually
acceptable
outside counsel.
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Frequency of
Reports Lo

Govemnment

Funding
Resolution of
disagreements/
monilor's
authority
Replacement
Provision
Internal Changes
Required
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agency to be
designated by the
U.S. Attorney's
Office.

. Monitor

NYRA's compliance
with the terins off

the agreement.

Board

. Formation

of a Special
Oversight
Commiittee of the
Board to address
any issues raised
by law
enforcement
officcs.
Management

. Creation

of an OfTice of
the Chairman to

. Review

PSI's policies
and procedures (o
ensure Lhat PSI
has adopted all
the compliance-
related

directives in SEC
agreement.

Every three
months for
duration of

agreement.

Board

.Hire a

mutually
acceptable new
oultside director
to serve on the
board of PSG and
the Compliance
Comunittee of
PSI. Dircctor/
ombudsman/monitor
is also
responsible for

anonymous tips
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supervisc all from cmployces.
business argas
and departments
of NYRA.
. Completion
of management
restructuring,
including
significant
replacement of
staff.
. Must seek
an advisory
opinion from IRS.
Internal
investigations
. Retained
SafirRosetti, an
investigation and
security firm,
reporling 10
Special Oversight
Commiitlee, 10:
Conduct a
thorough review
of NYRA's
operations;
Recommend
revisions and
improvements to
NYRA's
operations; and
Maintain a
fulltime prescnce
at NYRA to ensure
proper
implementation

and follow-
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Post-Monitor

Obligations

Charges

Ageney

Fines

Duration

Extension Option
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through on such
recommended
revisions and
improvements.
P 5(g).

Board

.Asin

"Internal Changes
Required".
Roger Williams
Medical Center
(2006)
Conspiracy to
defraud the
Uniled States.

U.S. Department
of Justice, U.S.
Altorney's Office
for the District
of Rhode Island.

In licu of fincs,
must provide $ 4
million in free
medical care to
RI residents:
silent as to
restitution.

24 months

Two years and
deferral of two
years. Option to
extend six months
for first breach

of agrcement.

Board

. Asin

“Internal Changes
Required"”.
Schnitzer Steel
Industrics Inc.
(2006)
Violations of the
Foreign Corrupt
Practices Acl of
1977.

Sceuritics and
Exchange
Commission and
U.S. Department
of Justice,
Criminal
Division, Fraud
Section.

$ 7.5 million
fine, silent as

to restitution.

36 months
Schnitzer may
cxtend the time
period for
retention of the
Compliance

Consultant with
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Monitor

Hovw selected

Supervised By
Duties
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Successive
penalties of one-
ycar exiensions
for further
breaches may be
applied, not to
cxceed five
years. If
warrantcd by
level of
cooperation, U.S.
Allorney's Office
may lessen
duration of
monitorship.
Meg Curran
(assisted by
Leonard Henson),
McCue, Lee &
Greene, LLP,
Boston, MA.
Chosen and hired
by RWMC with
input and prior
approval of Lthe
U.S. Attorney's
OfTice.

. Review and
monitor RWMC's
compliance with
the agreement,
and make such
recommendations
as the monitor
believes are
necessary 10

comply with

prior written
approval of the

Comumnission slaff.

Retained by Board
of Directors and
acceptable to the
staff of the SEC.

. Review and
evaluate
Schnitzer's
internal
controls, record-
keeping. and
financial
reporting
policies and

proccdures as

Page 56



Frequency of
Reports to

Government

Funding
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agreement.

. Review and
monitor RWMC's
maintenance and
cxccution of the
revised
compliance and
ethics program.

. At option,

may conduct
investigalions

into any reporied
potcntially

illegal or
unethical

conduct, or refer
(o the Exccutive
Ethics Officer or
U.S. Atlorney's
Office.

No less than
every four
months, and
whenever monitor
decms fit.
Coinpensation and
expenses of
monitor and
persons hired
under his or her
authority shall

be paid by RWMC
al typical hourly
ratcs, but not
more than $ 250
per hour RWMC may
not seek

reimburscment

they rclate to
Schnitzer's
compliance with
the books and
records, internal
accounting
controls. and
anli-bribery
provisions of the
FCPA.

Annually, with
first report due
120 days afler

retention.

"The coinpensation
and expenses of’
the Compliance
Consultant and ol
the persons hired
under his or her
authority, shall

be paid by
Schnitzer."

PY.
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disagreements/
monitor's

authority

Replacement

Provision
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from Mcdicaid/
Medicare for this
cxpensc.Monitor
gels private
officc space.
telephone service
and clerical
assistance.

"The Monitor
has the

authority to take
any olher actions
that arc
necessary to
effectuate the
Monitor's
responsibilitics.”
P25,

" All provisions
in this Agreement
regarding the
Monitor's
jurisdiction,
powers, |etc|
shall be broadly
construed so that
the Monitor can
fully implement
and review Lhe
necessary actions
and programs
required under
this Agreement."
P22.

Schnitzer must
advise SEC and
monitor of any
recommendations
in report that it
disagrees with,
and can suggest
alternatives. If
aller 60 days of
good faith
negoliation
parties are

unablc to agrec,
monitor's
reconunendalions

becoming binding.

None; "To ensure
the independence
ol the Comnpliance

Consultant,
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Internal Changes
Required

Post-Monitor

Obligations
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Management

. Must

revise compliance
program (o
conform with U.S.
Sentencing
Guidelines.

Redesignate
compliance
officer to be
Executive Ethics
Oflicer reporting
directly to Board.
Obligation lo
cooperate
conlinues cven
after the DPA
(erminales, as
long as any
individual or
entity is subject
1o prosecution.
Management
.Asin

"Intcrnal Changes
Required".
Statoil, ASA
(2006)

Schnitzer shall
ot terminate the
Compliance
Consultant
without prior
written approval"
of the SEC and
DOI.P17.
Management

. Must adopt
procedure changes
set forth in
monitor's report
within 120 days
of receiving each
report.

Symbol
Technologies
(2004)
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Duration
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Monitor
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Violations of the
Foreign Corrupt
Practices Act of
1977.

Sccuritics and
Exchange
Commission and
U.S. Department
of Justice.

$ 3 million inc
paid to Norwegian
government; $ 10.5
million fine paid
o U.S.
government;

silent as to
restitution.

36 months

Statoil may
exlend the time
period for
relention of the
Compliance
Consultant with
prior written
approval of the

Commission staff.

Retained by Board
of Directors and

acceptable to the

Falsification and
manipulation of
accounting and
[iling waterially
falsc and
misleading
linancial
statements and
other documents
with the SEC.
U.S. Departinent
of Justice, U.S.
Attorney's Office
for the Eastern
District of New
York.

$ 3 million in
fines; $ 139
million in
restitution in

the form of stock

and cash.

36 inonths

Retained by
Syinbol and

acecptable to the
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Supcerviscd By

Duties

Frequency of
Reports to
Govemnment
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staff of the SEC.

. Review and
cvalvate
Statoil's

internal
controls, record-
keeping, and
financial
reporting
policies and
procedurcs as
they relate to
Statoil's
compliances with

the FCPA.

Annually, with
first report due
120 days alter

retention.

U.S. Attorney's
Office and SEC.
Reports (o
General Counsel
with copics to
U.S. Attorney's
Officc and SEC.
. Monitor
Symbol's intcrnal
controls and
linancial
reporting.

. Annually
review Symbol's
revenue
recognition and
accounting
practices,
internal
accounting
control structurc
and systems,
Syinbol's
implementation
of, and
compliance with
remedial actions
taken, and
policies and
procedures
implemented as a
result of or
relied upon this
agrecient,

Annually.
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Funding

Resolution of
disagreements/
monitor's

authority

Replacement

Provision
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"The compensation
and expenses of
the Compliance
Consultant, and
of the persons
hired under his

or her authority,
shall be paid by
Statoil." p. 8,

P1.

Statoil must
advise SEC and
Monitor of any
recommendations
in report that it
disagrees with,
and can suggest
altematives. If
aller 60 days of
good faith
negotiation
parties cannot
agree, monilor's
recommendations
beecoming binding
[if not conflict
with Norwegian
law|.

None; "To ensure
the independence
of the Compliance
Consultant,
Statoil shall not
have the
authority to
terminate the
Compliance

Consultant
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Internal Changes

Required
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without prior
written approval"
of the SEC and
the DOJ. p. 12,

P 10.

Board

. Retained

outside counsel
to conduct an
investigation.

. Created a
corporate
compliance
officer and

ethics committees.
. Expanded

role of Audit
Committee (AC) to
oversee
compliance with
the FCPA.

. New ethics
policies, an

ethics hotline,
and new reporting
lines directly to
the AC.
Management

. Must adopt
procedure changes
set forth in
monitor's report
within 120 days
of rceeiving

report.

Board

Reslructuring of
board, including
splitting of
Chainnan and CEO
[unctions and
appointing a non-
executive
Chairman.

. Revision

of chartcr of
Audit Committee
to grant more
responsibility
and authorily (0
the committee.
Management

. Formation

of a disclosurc
comunittee
composed of CEQ,
President, COO,
CFO, SVP-Finance
and Business
Controller, CAP
and General
Counsel.

Intcrnal
investigations

. Symbol
retained Swidler
Betlin Shereff
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Post-Monitor

Obligations

Charges

Agency

Fines

Duration

Extension Option
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Titan Corporation
(2005)
Violations of the
Foreign Corrupt
Practices Act of
1977.

Securities and
Exchange
Commission and
U.S. Department
of Justice,
Criminal
Division, Fraud
Scetion.

$ 13 million in
fines; $ 15.5
million in
disgorged profits.
8 months
Timeline is
extremely
specific: monitor
must be hired
within 30 days,
report to the DOJ
within 90 days of

appointment,

Fricdman in March
2002 and waived
altorney -clicnt
privilege with

regard to the

results of this
investigation.

Board & Managemenl
.Asin

"Internal Changes

Required".
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Titan must adopt
changes suggested
in report within
90 days, and
within 150 days
of receipt of
report Tilan must
submit allidavit
certifying that
it has adopted
and implemented
recommendalions
of monitor.

Monitor

How selected Hired by Board of
Directors and not
unacccplablc o
the staff of the
SEC.

Supervised By

Dutics "The consultant
shall complete
areview and
subnit a report
documenting
findings . . . .
The Report shall
include, without
limitation,
recommendations
concerming
policies,
procedures and
practiccs
necessary to
remedy (i) the
[ailures alleged

in the complaint,



Frequency of
Reports (o

Govemnment

Funding

Resolution of
disagreements/
monitor's

authority
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and (ii) any
further failures
described in the
report." p. 5

Pl

Within 90 days of
appointinent.
Titan must submit
affidavit of
compliance within
150 days of
receiving report
from monitor.
Titan "shall
compensate the
Consultant, and
persons cngaged
to assist the
Consultant, for
services rendered
pursuant o this
Final Judgment at
their reasonable
and customary
rates." p. 6.

Titan may suggest
allernative
remedies to those
sel forth in
monitor's report,
and the two
parties shall
negoliate new
solutions in good
faith, but 60

days after report
is submitted,

monitor gets

Page 66
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final say.
Replacement None; Titan
Provision "shall not have

the authority to
terminate the
Consultant

without prior

wrillen approval"

of the SEC. p. 6.
Internal Changes Management
Required Must adopt

procedure changes

sct forth in

monitor's report

within 90 days of

receiving report.
Post-Monitor

Obligations

FOOTNOTES:

nl. See Brandon L. Garrelt, Structural Reform Prosecution, 93 Va. L. Rev. (forthcoining June 2007),
available at http:/ssm.com/abstract=930240; Benjamin M. Greenblum, Note, What Happens To A Prosecution
Deferred? Judicial Oversight of Corporatc Deferred Prosceution Agreements, 105 Colum. L. Rev. 1863, 1867
(2005); Corporate Crime Reporter, Crime Without Conviction: The Risc of Deferred and Non Prosccution
Agreements (2005), http://www.corporatecrimereporter.com/deferredreport.htm (last visited Feb. 16, 2007).

n2. The papers cited in nole 1 examine corporate monilors from the perspective ol criminal law, whereas we
examine it from the perspective of its impact on corporate governance. For a discussion on some corporate
governance perspectives, sec John C. Coffee Ir., Deferred Prosccution: Has it gone too far?. Nat'1 L.J.. Tuly 25,
2005, at 13.

n3. See Garrett, supra note 1 (manuscript at 26); Greenblum, supra note 1, at 1863.

nd. See Linda J. Silberman, Masters and Magistrates Part 1I: The American Analogue, 50 N.Y.U/. /.. Rev.
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1297, 1321-22 (1975).

nS. Id. at 1322 n. 149 ("Masters were used and appointed by the chancery from at Icast the reign of Henry
VI on."” (citing 1 W. Holdsworlh, A History of English Law 416-18 (A.L. Goodhart & H.G. Hanbury cds.. 7th
ed. rev., Sweet & Maxwell 1956))).

n6. See e.g., Wayne D. Brazil, Special Masters in Complex Cases: Extending the Judiciary or Reshaping
Adjudication? 53 (7. Chi. I.. Rev. 394 (1986): David I. Levine, The Authority for the Appointment of Remedial
Special Masters in Federal Institutional Reform Litigation: The History Reconsidered, /7 U.C. Davis L. Rey.
753 (1984).

n7. See Thomas E. Willging et al., Fed. Judicial Ctr., Special Masters' Incidence and Activity: Report to the
Judicial Conference's Advisory Conunittee on Civil Rules and Its Subcommittee on Special Masters 25 (2000),
available at hitp://www.{jc.gov/ public/pdl.ns{/lookup/SpecMast.pd(/$ file/SpecMast.pdL[.

n8. In re Peterson, 253 U.S. 300, 312 (1920) (cilation omilted).

19. Fed. R. Civ. . 53(aj. Perhaps most striking from a historical context is the lack of debate, until
relatively recent times, about the authority of courts to make such appointments. See Levine, supra note 6.

nl0. See Fed. R. Civ. P. 53(a); Levine, supra note 6.

nll. Scc James Fanto. Patcrnalistic Regulation of Public Company Management: Lessons from Bank
Regulation, 58 Fla. L. Rev. 859, 910 {2006).

nl2. See Corporate Crime Reporter, supra note 1; James K. Robinson ct al., Deferred prosceutions and the
independent monitor, 2 Int'l J. Disclosure & Governance 325, 326-27 (2005).
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nl3. James B. Jacobs ct al., The RICO Trusteeships after Twenty Ycars: A Progress Report, 19 Lab. Law.
419, 452 (2004).

nld. BeliSouth Corp., Exchange Act Release No. 45,279, 2002 WL 47167 (Jan. 15, 2002). availablc at
http://www.sec. gov/litigation/admin/34-45279. htm; Chiquira Brands Int'l inc., Kxchange Act Release No.
44,902, 75 SIEC Docket 2308 (Oct. 3, 2001); . Bank Note Holographics, Inc., Securities Act Release No.
7994, Exchange Act Release No. 44.563. 75 SEC Docket 912 (July 18, 2001): KPMG Peat Marwick LLP,
Exchange Act Release No. 44,050, 74 SEC Docket 1351 (Mar. 8, 2001); Int'l Bus. Machs. Corp., Exchange Act
Release No. 43,761, 73 SIEC Docket 2987 (Dec. 21, 2000).

nl35. See, ¢.g.. Vancssa Blum, Justice Deferred, LEGAL TIMES, Mar. 21, 2005, at 8; Press Release, SEC,
SEC charges Tiine Warner with Fraud, Aiding and Abetling Frauds by Others, and Violaling a Prior
Cease-and-Desist Order (March 21, 2005), available at http://www.sec.gov/ news/press/2005-38 htm.

nl6. See supra note 14.

n17. See Deferred Prosecution Agreement, United States v. Prudential Sec., Inc., No. 94-2189 (SD.N.Y.
Oct. 27. 1994), available at http://www.corporatccrimercporter.com/documents/ prudential. pdf: sce also SEC v.
Prudential Sec., Inc., No. 93 Civ. 2164, 1993 WL 473189, ar 2-3 (D.D.C. Oct. 21, 1993).

nl8. Leuter from Scott W. Muller & Carey R. Dunnc, Davis Polk & Wardwecll, counscl to Prudential Scc.,
Inc., to Kenmeth J. Vianale & Baruch Weiss, Assistant U.S. Attomeys for the S. Dist. of N.Y., U.S. Dep't of
Justice (Oct. 13, 1994), available at hitp://www.corporalccrimercporicr.com/ docuinents/prudential. pdlf
|hereinaller Letter from PSI].

n19. Letler from Kenneth J. Vianale & Baruch Weiss, Assistant U.S. Atlomeys lor the S. Dist. of N.Y., U.S.
Dep't of Justice, to Scott W. Muller & Carey R. Dunne, Davis Polk & Wardwell, counsel to Prudential Sec., Inc.
(October 27, 1994), availablc at http://www.corporatccrimercporter.con/ documents/prudential. pdf.

n20. Sce Complaint at 1, United States v. Prudential Scc., Inc., No. 94-2189 (S.D.N.Y. October 27, 1994).
This includes a long list of violations, such as /5 U.S.C. §§ 78j(b), 78(L. /7 C.F.R. 240.10b-5; and /8 US.C. § 2.
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n21. Scc Letter from PSI. supra notc 18, at 9 ("[Prudential will] cooperate with the Government and et "the
chips fall as they may.").

n22. Corporate Crime Reporter, supra note 1.

n23. For a comparison of monitoring assignments. scc infra Appendix.

n24. While some scholars refer (o this cvolution as having a genesis in the inandate of the pretrial-serviccs
agencies as early as the 1970s, it was not until Prudential that the modem-day concepl of an outside independent
cxpert paid for by (he olfending company was put into elfect, with the Coopers & Lybrand casc soon [ollowing
suit. See Greenblum, supra note 1, at 1867 (crediting the inclusion of deferrals in pretrial-services practices [or
their wide use).

n25. Memorandum from Eric Holder. Jr., Deputy Attorney Gen., U.S. Dep't of Justice, to All Component
Hcads and U.S. Attorncys (Junc 16, 1999). availablc at http://www.usdoj.gov/criminal/
fraud/policy/chargingcorps. hunl.

n26. Id.

n27. See Greenblum, supra note 1, at 1875 n.84 ("There is consensus, however, that the Thompson Memo
was ultimately a catalyst for an increase in corporate deferrals.").

n28. Sce. ¢.g.. Deferred Prosccution Agreement, United States v. Bristol-Myers Squibb Co., Mag. No.
05-6076 (RJH) (D.N.J. June 15, 2005); Delerred Prosccution Agrecment, United States v. Am. Online, Inc., No.
1:04 M 1133 (E.D. Va. Dec. 15, 2004); Deferred Prosecution Agreement, United States v. Computer Assocs.
Int'l, Inc., Mag. No. 04-837 (ILG) (ED.N.Y. Sept. 22, 2004); Letter from Andrew J. Coremey & Bonuie Jones,
Assistant U.S. Attorneys for the S. Dist. of N.Y., U.S. Dep't of Juslice. to John T. Montgomery, Ropes & Gray
LLP, counsel to Aurora Foods, Inc. (Jan. 22, 2001), available at
http://www.corporatecrimereporter.com/documents/aurora.pdf.

n29. See e.g., Letter from Michael J. Garcia, U.S. Attorney for the S. Dist. of N.Y., U.S. Dep't of Justice, to
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Christopher S. Rizek & Schott D. Michel. Caplin & Drysdale, Chartcred, counscl to HVB Risk Mgmt. Prods.
Inc.. HVB U.S. Fin. Inc., and HVB Am.. Inc. (Fcb. 13, 2006), available at
http://lawprofessors.typepad.com/whitecollarcrime_blog/f iles/hvb_deferred_prosecution_agreement.pd f
[hereinafter HVB Letter]; Letter from David N. Kelly, U.S. Attorney for the S. Dist. of N.Y., U.S. Dep't of
Justice, to Robert S. Bennetl, Skadden, Arps, Slatc. Meagher & Flom LLP, counsel to KPMG LLP (Aug. 25,
2005), available at http://www.corporatecrimereporter.com/ documents/kpmegdeferred_000.pdf.

n30. See, e.g., Diagnostic Prod. Corp., Exchange Act Release No. 51,724, 85 SEC Docker 1319 (May 20,
2005); Deferred Prosecution Agreement, United States v. SSI Int'l Far East. LTD, No. CR 06-398 (D. Or. Oct.
16, 2006). available at hitp://www secinlo.com/d1znFa.v221.d him#1s(Page: Delerred Prosecution Agreeineni,
United States v. Monsanto Co., No. 1:05-cr-008-ESH-ALL (D.D.C. Jan. 6, 2005) |hereinafter Monsanto
Agrcement]; Agreement between Criminal Div., Fraud Scction, U.S. Dep't of Justice, and InVision Techs., Inc.
(Dec. 3, 2004), available at hitp:// www.corporatecrimereporter.com/docuinents/invisionl.pdf; Agreeinent
between Criminal Div., Fraud Section, U.S. Dep't of Justice, and Micrus Corp. and Micrus S.A. (Feb. 28, 2005),
available at http://www.corporatecrimereporter.com/documents/micrus.pdf.

n31. Brooke A. Masters. Bristol-Myers Ousts Its Chief at Monitor's Urging, Wash. Post. Sept. 13. 2006, at
Dl.

n32. SECv. WorldCom, Inc., 273 F. Supp. 2d 431, 432 (5S.D.N.T. 2003).

n33. Cf., Greenblum, supra note 1. at 1884-89 (discussing corporatc incentives to scttle); Cost of Litigation
Haunts U.S. Corporations More Than Winning Cases, Ins. J., Nov. 7, 2005, available at
http://www.insuranccjournal.com/magazines/cast/2005/11/07/fcatu res/62312.htm (discussing costs of corporate
litigation); Litigation Trends Continue to Mount Worldwide; Insurers Face Five Times the Average Number o
Lawsuits, Ins. J., Oct. 11, 2006, available at http://svww.
insuranccjournal.com/news/national/2006/10/11/73220.htm (samc).

n34. Scc Robinson ct al., supra notc 12, at 327 (comparing the repercussions of KPMG's aceeptance of a
DPA with Arthur Andersen's rejection of a DPA).

n33. Sce Corporate Crime Reporter, supra note 1.
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n36. Scc infra Appendix.

n37. Sce Masters, supra note 31.

n38. For a fuller description, sce infra Appendix.

n39. For DPAs/NPAs involving AIG-FP Pagic Equity Holding Corp., AmSouth Bancorporation, America
Onlinc Inc., Aurora Foods, Inc., Bank of New York. Bristol-Myers Squibb Co.. Canadian Impcrial Bank ol
Commerce, Computer Assocs. Int'l, Inc., InVision Techs., Inc., KPMG, Merrill Lynch & Co.. Micrus Corp. &
Micrus S.A., Monsanio Co., N.Y. Racing Ass'n, Prudential Scc. Inc., and Symbol Tech.. sec Corporate Crime
Reporter, supra nole 1.

For the DPAs/NPASs of additional compauics, scc Deferred Prosceution Agreement, United States v. Roger
Williams Mcd. Cur., No. 06-02T (D.R.L Jan. 30, 2006), availablc at
hitp://lawprofessors.typepad.com/whitccollarcrime_blog/f iles/roger_williams_dcferred_sentence
agreement.pdl; Agreement between U.S. Attorneys for the Cent. Dist. of Cal. and the E. Dist. of Va., U.S. Dep't
of Justice, and Boeing Co. (June 30, 2006), available at
hitp://www.corporatecrimereporter.com/documents/boeing2.pdf; Agreement between U.S. Attorney for the Dist.
of N.J.. U.S. Dep't of Justicc, and the Univ. of Med. & Dentistry of N.J. (Dec. 31, 2003), availablc at
http://www.usdoj.gov/usao/nj/press/[iles/pd(filessUMDNIFINALDPA .pd[; HVB Leller supra nole 29; Letter
from Alice H. Martin, U.S. Attoruey for the N. Dist. of Ala., U.S. Dep't of Justice, to Robert S. Bennett,
Skadden, Arps, Slate. Mcagher & Flom LLP, counscl to HealthSouth Corp. (May 17. 2006), availablc at
http://www.usdoj.gov/usao/aln/Docs/May % 202006/healthsouthnonpros2.pdl.

1n40. See Monsanto Agreement, supra note 30. The trend is clear that in most FCPA cases in which
inadequate financial controls are the cause of an FCPA books and records or financial controls violations, a
onitor will result.

n41. Scc Corporate Crime Reporter, supra nole 1.

1n42. Sce Dep't of Inslitutional Integrity, World Bank, Voluntary Disclosure Program (VDP) Guidelines for
Participants 12-13 (2006), available at http://siteresources.
worldbank.org/INTVOLDISPRO/Resources/ VDPGuidehnesforParticipan ts.pdf.
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n43. Sce Justim Scheck, Milberg Weiss Weighs Non-Prosccution Deal, Recorder, May 16, 2006,
hup://www law.com/jsp/ca/PubArliclcFricndly CA jsp?id=114769653 3653.

n44. Scveral monitors were both former judges and prosccutors or former prosccutors and SEC attorneys.

n45. Scc Robinson ct al., supra notc 12, at 332.

1n46. We will occasionally refer to the firm as a "monitec.” a terin we have coined.

n47. The recent firings of both the CEO and general counsel of Bristol-Myers Squibb based on the monitor's
recommendations underscore their increasing power. See Masters, supra note 31.

n48. See Press Release, SEC, SEC Charges AIG with Securities Fraud (Feb. 9, 2006), available at
http://www.scc. gov/litigation/litrcleases/Ir1 9560.htm; sce also Vikas Bajaj. AIG to Pay $ 1.6 Billion m
Selllemnent of Fraud Charges, Int'l Herald Trib., Feb. 9. 2006, Finance, at 14, available at
http://www.iht.com/articles/2006/02/09/business/aig. php.

n49. One unavoidable major problem that illustrates the difficulty for both parties in this entire undertaking
is the simple fact that until the cngagement letter is signed, the monitor can only speculate as to what he or she
must undertake to (ullill his or her obligations. After Lthe engagement letter is fully executed, however, the
monitor is unlikely to get permission by the monitee to expand work scope. As a result, the agreement must
almost certainly be prepared with provisos such as "The monitor shall undertake such investigation and review
as necessary to certify to the | SEC| that the company's compliance program fulfills article X of matter Y." This,
of course, still leaves open the question of what is "necessary."

n50. See Robinson et al., supra note 12, at 335-37.

nS1. See id.
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n32. Sce id. at 333-34. We considcr this a potentially underappreciated aspect of the monitor mechanism.
The reports may prove usclul to the firm and form part of the monitor's postmonitoring legacy. but these reports
also may be useful for other firms in similar situations or markets to help reduce their likelihood of violating
laws and potentially improve their internal processes.

nS3. See supra note 39.

n34. For an example of a settlement whose results will be closely monitored, see supra note 48 (regarding
the AIG scttlement).

n55. Moniloring arrangements come (o an end witlh the end of the period noted in the DPA or NPA, and in
that respect they are different than consent decrees, which may not have a set end date.

n56. In Table 2, we have not focused on the elements that are common among these supervisors (e.g.,
difficulty of kmoving them from the firm).

n57. For discussion of optimal sanctions, scc Gary S. Becker, Crime and Punishment: An Economic
Approach, 76 J. Pol. Econ. 169 (1968). and A. Milchell Polinsky & Steven Shavell, The Optinal Use ol Fines
and Imprisonment, 24 J. Pub. Econ. 89 (1984).

n58. For discussions of gatekeepers, see John C. Coffee, Jr., Gatekeepers: The Professions and Corporate
Governance (2006), and Reinier H. Kraakman, Gatckeepers: The Anatomy of a Third-Party Enforccinent
Strategy. 2 J.L. Econ. & Org. 53 (1986).

n59. See Kraakman, supra note 58, at 55-59; see also Coffee, supra note 58, at 1-5.

n60. Polinsky & Shavell, supra note 57, at 95.
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n61. Id. at 90, 95, 98; Becker, supra note 37, at 193-98

n62. Becker, supra note 57, at 193-98; Polinsky & Shavell, supra notc 57, at 90, 95, 98. Monitor-like
sanctions have potential incapacitation benefits as well as deterrence benefits, but we do not discuss those
incapacitation benefits and costs in detail in this paper. For discussion of this in the context of corporate
probation officers, see Christopher A. Wray, Note, Corporate Probation Under the New Organizational
Sentencing Guidelines. /07 Yale L.J. 2017, 2033-34 (1992).

n63. V.S. Khanna, Corporatc Criminal Liability: What Purposc Docs It Serve?, 109 [1arv. L. Rev. 1477,
1497-98 (1996).

n6d. See id.

n65. Cf. id. at 1503-04.

n66. See Wray, supra note 62, at 2020 (discussing this and citing Jeffrey S. Parker, Criminal Sentencing
Policy for Organizations: The Unifying Approach of Optimal Penaltics, 26 Am. Crim. L. Rev. 513, 572 (1989)).
Of course, monitors are not usually appointed to run the {irm in a more profil-inaximizing manner than
management but probably to run the firm in a more law-compliant manner.

n67. This argument raises an interesting question: if monitors help to reduce law violations (which we think
they do) and reduce the substantial penaltics firms face, then we would expect [irms (o hire these monitors
themselves without 4 DPA or NPA being needed to impose monitors on them. The question is why firms are not
doing this themselves. There could be a number of reasons for this: (1) fines are not large enough to make it
worlhwhile to voluntarily hirc monitors, (2) the firms arc unawarc of the advantages of having somconc like a
monitor, or (3) the monitor may nol be that valuable lor all firms. The first reason leads us (o enhance corporate
sanctions and the second to advertise the benefits of compliance officers rather than force a monitor on the firm.

n68. See John C. Coffee, Jr., "No Soul to Damn: No Body to Kick": An Unscandalized Inquiry into the
Problem of Corporate Punishment, 79 Afich. L. Rev. 386, 390 (1981); Khanna, supra notc 63, at 1498-99,
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n69. To be precisc, monitors arc probably more desirable when the harm causcd is large relative to the
asscts of (he firm causing the harm. Howcever, a good proxy is simply when great harin is caused because when
the harm is great, fewer firms will have assets sufficient to pay for it.

n70. Wray, supra note 62, at 2021.

n71. See Steven Shavell, Criminal Law and the Optimal Use of Nonmonetary Sanctions as a Deterrent, 83
Colum. 1.. Rev. 1232, 1236-38 (1985).

n72. We assume in this paragraph that the managemnent present at the time of (he last wrong and this wrong
are (he same. IT they are nol, then different concerns also arise. See Khanna, supra note 63, al 1509-12.

n73. Ina sense, the payment (o (he monitor can be seen as an additional cash sanction (paid over time) on
the firm along with the costs of having the monitor influencing decisions.

n74. On incapacitation generally. see Robinson, et al., supra note 12, and Shavell, supra note 71.

n75. Some of the cases in the Appendix, infra, involve firms that are insolvent or near to it. In such cases,
incapacitating remedics may have greater impact than cash fincs, which we know the firm cannot pay. Even so,
the majority ol the cases in (he Appendix do not involve insolvent firms.

n76. See Richard A. Posner, An Economic Theory of the Criminal Lavw, 85 Colum. 1. Rev. 1193, 1201-05
(1985); Shavell, supra note 71. at 1237-38.

n77. Another argument might be that for the period of the monitoring assigninent, it is acceptable for the
corporation to makc fewer profits as an additional penalty for wrongdoing. Our responsc is that il such a penalty
is desired, it is better that it be imposed explicitly because then at least its magnitude can be calculated. Relying
on monitors not to run the corporation with a profit-maximizing focus (legally) as well as management seems a
rather imprecise way of penalizing a firm and is likely to lcad to cither over-or underdeterrence.
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n78. Scc Kraakman, supra note 38, at 62-66 (providing an analogous discussion for gatckeepers who act as
"bouncers” and "chaperones").

n79. William T. Allen & Reinicr Kraakman, Commentarics and Cascs on the Law of Business Organization
239-40 (2003); Frank H. Easterbrook & Daniel R. Fischel, The Economic Structure of Corporate Law 90-92
(1991).

n80. E.g., Eastetbrook & Fischel, supra note 79. at 91-92. For example, if a particular investment required $
100 of management cffort to producc $ 500 in profits for the firm, then sharcholders would prefer that
management make that expenditure. However, if managers are paid 10% of firm profits. then they will be
unwilling to cxpend $ 100 worth of their cffort unless the firm profits by at Icast $ 1,000. This sort of cxample
can be generated for many other kinds of corporate decisions as well (e.g., perquisites).

n81. See id.; see also Allen & Kraakman, supra note 79, al 3-12.

n82. See Easterbrook & Fischel, supra note 79, at 94-98. For a discussion in the context of a specific case,
see Krishna Palepu & Tarun Khanna, Product and Labor Market Globalization & Convergence of Corporate
Governance: Evidence from Infosys and the Indian Softwarc Industry, (Harvard Univ. Negotiation, Org. &
Mkis., Working Paper No. 02-30, 2001). availablc at hitp://ssm.com/abstract=323142.

n83. Scc Easterbrook & Fischel, supra note 79, at 94-98.

n84. See id.

n85. See id. Concems with end-of-period frauds are well known. See Cindy R. Alexander et al., Regulating
Corporate Criminal Sanctions: Federal Guidelines and the Sentencing of Public Firms, 42 J.L. & Econ. 393, 393,
404 (1999).

n86. Eastcrbrook & Fischel. supra note 79, at 90-92; sce Oliver Hart & John Moore, Foundations of
Incomplete Contracts 1 (Nat'l Bureau ol Econ. Research. Working Paper No. 6726, 1998). available at
http://ssrn.com/abstract=226378.
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n87. Sce Easterbrook & Fischel, supra note 79, at 90-92. Indced. fiduciary dutics were conceived of as
gap-filling ineasures in the early economic literature. See id. More recently, a greater [ocus has developed on
notions of trust and fiduciary duty. See Tamar Frankel, Trusting and Non-Trusting: Comparing Benefits, Cost
and Risk (Boston Univ. Sch. of Law. Law & Econ. Working Paper Scrics, Paper No. 99-12. 1999), available at
http://ssrn.com/abstract=214588; Edward L. Glaeser et al., What is Social Capital? The Determinants of Trust
and Trustworthincss 3 (Nat'l Burcau of Econ. Rescarch, Working Paper No. 7216, 1999). available at
hitp://ssm.com/abstract= 171073. Howcver, [or our purposcs the standard gap-filling account will sufTicc. This
is because the standard account is probably less likely to provide fiduciary duty protection than trust-based
accounts. If we can show that fiduciary duties are desired even under the more miserly gap-filling account, then
it will probably be relatively casy to show that such dutics arc desired under a trust-based account.

n88. Cf. Lucian A. Bebchuk. The Casc for Facilitating Competing Tender Offers, 95 Iarv. L. Rev. 1028,
1046-48 (1982) (discussing how there may be too much search aclivity in certain contexts).

n89. There is a vast literature on this. For an overview, see Lucian A. Bebchuk & Jesse M. Fried, Pay
without Performance: Overyview of the Issues, 30./. Corp. .. 647 (2003).

n90. Of coursc, it is possiblc that the sclection method for monitors tends to scleet those people who have
good incentives and hence will probably perfonn well. However, this depends on one's conlidence in Lhe
selection method. If it is based on agencies screening for those people with considerable business and legal
cxpericnce, then we might have faith in the choice, but if it is bascd on prior connections to the agency. then one
may vicw things dilferently. Indeed, if all monitors appear (o have govermnent connections. then the system
risks a criticism of cronyism, Currently, almost all monitors have prior agency connections.

n91. I[ this were nol the case, it would be an obvious loophole for firms to exploil.

n92. This might simply be a temporary phenomenon. II' more monitoring assignments involve the influential
type of monitor, then a reputational market may develop to address profit maximizing ability, too. However, one
has not yet developed, and even i it did, monitors would still face lesser markel pressures than managers who
could be fired as well as face reputational losses.

n93. It is noteworthy that the foregoing discussion suggests that monitors face even less market pressure
than managers to maximize profits (c.g,, it is so difficult to replace a monitor). This may lcad one to imposc
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additional scrutiny on monitors rclative to managers (i.c., even stronger fiduciary dutics on monitors than
managers). However. we must be carcful at (his juncture. It may be that the pressure (o maximize prolits in part
led management to consider the illegal acts in the first place (depending on the type of illegal act). See Cindy R.
Alexander & Marc A. Cohen, New Evidence on the Origins of Corporate Crime, 17 Managerial & Decision
Econ. 421 (1996). Altcr all, some management may be (rying so hard (o maximizc profits that they "push the
envelope" loo far. We slress "sowe" management because "pusling the envelope" does not describe the more
recent kinds of fraud which smack more of outright theft (e.g., WorldCom). If this is correct. then one way to
reducce the amount of illegal behavior is to remove (ot reduce) the pressure to maximize profits.
Dillicult-to-displace monitors assessed on (heir law compliance abililies may achieve that aim. However, (hat
docs not mean we should do nothing to motivatc monitors to make profit-maximizing decisions (Icgally) for the
firm. In light of (his, we are inclined (o suggest that some supplement to market forces is necessary (.g..
fiduciary duties).

n94. This is when it becomes imperative that the monitor possess the requisite expertise to render his or her
own independent judgment as to what is required, no more and no less. to fulfill the mandate set out in the
disposition, and bc able and willing to cxcrcisc that judgment in the face of criticism by both the [irm and the
govermment. For the process (o work with its greatest integrily, discussions of work scope should be left to the
monitor with an open door for either the government or the firm to complain to the judge if things get totally out
of hand. Fortunatcly for the monitor, he or she can withdraw if necessary to protect his or her own integrity, but
chances are that the monitor's wishes will. in the end, be honored. No momitor has been replaced as yel, and the
occasional challenges to the monitor's authority are usually resolved in favor of the monitor by the agency.

n95. Sce Louis Kaplow, Rules Versus Standards: An Economic Analysis, 42 Duke L.J. 357 (1992)
(discussing oplimal choice between rules and standards); Edward L Glaeser & Andrei Shleiler, The Rise of the
Regulatory State (Harvard Inst. of Econ. Research, Discussion Paper No. 1934, 2001), available at
http://sstn.com/abstract=290287 (comparing and analyzing court and agency enforcement: Vikrmamaditya S.
Kharna, Corporate Defendants and the Protections of Criminal Proccdurc: An Economic Analysis (Univ. of
Mich. John M. Olin Ctr, for Law & Econ.. Paper No. 04-015, 2004), available at
http://ssen.com/abstract=657441 (discussing concerns with agency enforcement).

n%6. Government agencies have been placed as the monitors of private businesses in other countries and to
an extent in the United States. too (for corporate probation officers). These have not been failures nor have they
necessarily been complete successes. See John C. Coflee, Jr., Privatization and Corporale Governance: The
Lessons from Sccuritics Market Failure, 25 J. Corp. L. 1 (1999) (discussing sccuritics markets regulation in
Poland and the Czech Republic and use of goverinnent monitors); Wray. supra note 62, at 2039.

n97. Thus, agency monitoring may not occupy 1nore (than de minimis oversight of monitors.
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n98. Scc John C. Coffee, Jr.. Understanding the Plaintiff's Attorncy: The Implications of Economic Theory
for Private Enforcement of Law Through Class and Derivalive Actions, 86 Colum. L. Rev. 669 (1986;.

199. We belicve many of the concerns animating the business judguient rule apply in the context of
monitors - risk aversion on directors' behalf and judicial-hindsight bias in particular. See Allen & Kraakman,
supra note 79, at 251-53. Another matter supporting the business judgment rule for managers is that managers
(compared to sharcholders) arc less able to diversify their firm-specific risk becanse they cammot work at many
dilferent firms at once, whereas shareholders can invest in different firms. We consider wonilors beller able than
managers to diversify finm-specific risk because they can take on more than one monitoring assignment at a time
and often have other jobs with which they are involved. However, we still consider (heir ability 1o diversify risk
to be less than that of shareholders and hence consider the business judgment nile to be the appropriate liability
screen

n100. The monitor might ncgotiate with the govermment or the firm for cither insurance or, if the monitor is
an atlorney, additional malpractice insurance.

nl01. Sce supra noles 45-47 and accompanying lext.

nl102. Sce Easterbrook & Fischel, supra notc 79, at 90-92.

nl03. Scc Ronald J. Gilson & Reinicr Kraakman. Reinventing the Outside Director: An Agenda for
Institutional [nvestors, 43 Stan. I.. Rev. 863, 883-92 (1991).

nl04. Id. at 879-92.

nl05. Id. at 853-87.

nl06. id. at 586.
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nl07. Id. at 859-90.

nl08. Id. at 883, 890.

nl09. We usc the term "organic” to capturc the idea that monitors were not implemented through any
organized means but rather came about through a serics ol settlements.

n110. This was a concern that Gilson and Kraakman address in some measure. Gilson & Kraakinan, supra
nole 103, at 889-90.

nl1l. In particular, one might be concerned about the factors that go into a government agency's decision to
appoint monitors (cspecially il most arc former government officials).

nl12. Sce supra Part II1.
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Ms. SANCHEZ. Thank you, Mr. Dickinson. We appreciate your tes-
timony. And you came in right at the 5-minute mark. Very well
done.

Mr. Nahmias, at this time I would invite you to provide your tes-
timony.

TESTIMONY OF THE HONORABLE DAVID E. NAHMIAS, THE
UNITED STATES ATTORNEY’S OFFICE NORTHERN DISTRICT
OF GEORGIA, ATLANTA, GA

Mr. NaHMIAS. Thank you, Madam Chairwoman, Ranking Mem-
ber Cannon, and other distinguished Members of the Sub-
committee. I appreciate the opportunity to discuss the important
work of the Justice Department in preventing, deterring, and pun-
ishing corporate crime. The investigation and prosecution of cor-
porate crime has been an important priority of the Department
since the corporate fraud crisis of 2001 and 2002 and has resulted
in more than 1,200 convictions of individuals and entities and the
recovery of hundreds of millions of dollars in fines, penalties, and
restitution for victims.

We recognize, however, that criminal conviction of a corporation
and sometimes even the indictment of a corporation can have sig-
nificant collateral consequences for innocent third parties who may
include employees, pensioners, shareholders, creditors, customers,
and the general public. As set forth in the Department’s Principles
of Federal Prosecution of Business Organizations, prosecutors prop-
erly consider such collateral consequences in determining whether
to charge the corporation.

Prosecutors may use a variety of tools other than indictment and
prosecution to achieve the goal of justice for victims and the public.
These tools include deferred prosecution agreements, or DPAs, and
non-prosecution agreements, or NPAs. Under these agreements, a
corporation against which the government has sufficient evidence
to file criminal charges, potentially undertakes a period of proba-
tion subject to specific conditions by agreement with the govern-
ment instead of as a result of a criminal conviction that would have
substantial collateral consequences.

A DPA differs from an NPA in that a DPA typically includes a
formal charging document and an agreement that is filed with the
court, while in the NPA context, there is typically no charging doc-
ument and the agreement is normally maintained by the parties.

Deferred prosecution and non-prosecution agreements occupy an
important middle ground in the resolution of corporate crime cases
that may have distinct advantages over simply declining prosecu-
tion, which may allow a corporate criminal to escape without direct
consequences, or charging and convicting a corporation and pro-
ducing a result that may have calamitous collateral consequences.
These agreements typically require the payment of restitution to
victims, and/or fines and penalties long before such payments could
be obtained in most cases through formal charging, protracted liti-
gation, and inevitable appeals.

The agreements encourage corporate cooperation in obtaining the
evidence necessary to prosecute culpable individuals. Perhaps most
importantly, by requiring the adoption of solid internal controls
and ethics and compliance programs, the agreements encourage
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corporations to root out illegal conduct, prevent recidivism, and en-
sure that they are committed to business practices that meet or ex-
ceed applicable legal and regulatory mandates.

Thus, these agreements can help restore the integrity and pre-
serve the financial viability of a corporation that had descended
into criminal conduct. If the corporation satisfies the obligations
imposed by the agreement within a defined period, usually 1 to 5
years, then the government will not proceed with the prosecution.
If the corporation materially fails to comply with the agreement,
then the government retains the discretion to go forward with pros-
ecution and in most cases, to use admissions of the corporation to
prove the case.

Since at least 1992, DPAs and NPAs have been used to resolve
a variety of cases involving a wide variety of criminal offenses. But
while the use of DPAs and NPAs to resolve such cases has ex-
panded since the fraud crisis early in this decade, it is still a rel-
atively limited practice.

Even more limited in number are the DPAs and NPAs that in-
clude the use of a corporate monitor. Monitors are independent.
They are not employees or agents of the government, and they are
not paid with taxpayer funds. Instead, the monitor is retained by
the corporation, which pays for the monitor along with all the other
costs of implementing the DPA or NPA.

The appointment of a monitor is not necessary in every case, but
it can have distinct advantages for the public in appropriate cases.
Monitors allow the government to verify through the work of an
independent observer whether a corporation is fulfilling the obliga-
tions to which is has agreed. A monitor may also provide special-
ized expertise to oversee and ensure compliance with complex and
technical aspects of a corporate agreement.

We believe, as Attorney General Mukasey has previously indi-
cated, that the issuance of additional policy guidance concerning
the use of DPAs, NPAs, and monitors will improve consistency and
transparency and encourage best practices. As you know, yesterday
the Deputy Attorney General issued a set of nine principles on the
selection and use of monitors in corporate deferred and non-pros-
ecution agreements.

The first of these principles sets forth a detailed policy on how
monitors should be selected, which focuses on ensuring the selec-
tion of a respected, highly qualified monitor who is suitable for the
particular assignment and free of any conflict of interest.

As we go forward, we recognize that we will face new and varied
forms of corporate crime. The Justice Department will continue its
efforts to develop appropriate policies that provide useful guidance
to prosecutors in this area. In doing so, we bear in mind that while
public attention may focus on high-profile corporate fraud cases,
DPAs, NPAs, and independent monitors have also been used cre-
atively and successfully in other less prominent but equally mean-
ingful corporate crime contexts.

It is important that we avoid imposing an inflexible policy that
fits one type of case—which may be the unusual type of case—but
constrains the ability of Federal prosecutors to resolve other types
of cases in the best interest of our only client, the citizens of the
United States. Thank you.
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Madam Chairwoman, Ranking Member Cannon, and other distinguished
Members of the Subcommittee.

Thank you for this opportunity to discuss the important work of the Department
of Justice in preventing, deterring, and punishing corporate crime in recent years. We
want to discuss in particular our use of corporate deferred prosecution agreements and
non-prosecution agreements, as well as independent monitors who assist in implementing
and ensuring compliance with those agreements.'

Introduction

The government’s renewed emphasis on corporate crime began, of course, with
the corporate fraud crisis which emerged in 2001 and 2002 and significantly undermined
confidence in our capital markets and our economy as a whole. The failure of major
corporations such as Enron and WorldCom stripped employees and seniors of their
retirement savings, wiped out the equity of ordinary investors, and left growing numbers
of employees jobless. The President responded forcefully in July 2002, by creating the
Corporate Fraud Task Force (CFTF) and directing it to coordinate and deploy a multi-
agency response to the crisis. Our efforts in this area were bolstered by the reforms that
Congress directed through passage of the Sarbanes-Oxley Act of 2002,

As a result of this renewed focus, the investigation and prosecution of
corporations and their officers and employees has been an important priority of the

Department in recent years. During the first five years of the CFTF, we obtained more

! The Department typically uses the terms “corporate” and “corporation” in this
context to refer to all types of business organizations, including partnerships, sole
proprietorships, government entities, and unincorporated associations. This testimony is
limited to discussion of criminal matters handled by the Department of Justice, not other
types of matters handled by the Department or by other prosecutorial or regulatory
agencies.
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than 1,200 convictions of entities and individuals in corporate crime cases, including
convictions of more than 200 corporate chief executives or presidents. We have also
recovered hundreds of millions of dollars in fines and penalties and in restitution to
investors and other victims of corporate crimes.

Criminal charges against corporate entities are sometimes appropriate,
particularly when the criminal conduct is egregious or pervasive or we conclude that the
corporation is incapable of reforming its culture and practices to prevent recidivism. At
the same time, however, we recognize that criminal conviction of a corporation —indeed,
in many cases, even the indictment of a corporation — can have significant negative
collateral consequences for individuals who played no role in the criminal conduct, were
unaware of it, or were unable to prevent it, including employees, pensioners,
shareholders, creditors, customers, and the general public.

The consideration of these collateral consequences for innocent third parties is
often an important factor in determining how the Department will address criminal
conduct by a corporation. As set forth in the Department’s Principles of Federal
Prosecution of Business Organizations, the latest version of which is often referred to as
the “Mc¢Nulty Memo,” federal prosecutors properly consider the collateral consequences
of a criminal conviction in determining whether to charge the corporation, and may use a
variety of tools other than indictment and prosecution to achieve the goal of justice for
victims and the public. These tools include deferred prosecution agreements (DPAs) and

non-prosecution agreements (NPAs).
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Deferred Prosecution Agreements and Non-Prosecution Agreements

In a deferred prosecution agreement or non-prosecution agreement, a
corporation against which the Government has sufficient evidence to file criminal
charges essentially undertakes a period of probation, subject to specific conditions, by
agreement with the government instead of as a result of a criminal conviction that would
have substantial collateral consequences. A deferred prosecution agreement differs from
a non-prosecution agreement in that a DPA typically includes a formal charging
document — an indictment or a complaint — and the agreement is normally filed with the
court, while in the NPA context, there is typically no charging document and the
agreement is normally maintained by the parties rather than filed with a court.”

The obligations imposed upon the corporation in a DPA or NPA generally
include: (1) the payment of restitution to victims and/or financial penalties to the
government; (2) cooperation by the corporation with ongoing government investigation
of potentially culpable individuals and/or other corporations; and (3) the implementation
of an ethics and compliance program, including internal controls, that will effectively
prevent, detect, and respond to any future misconduct. In exchange, the government
agrees to defer prosecution of the corporation for a defined period of time, usually from
one to five years. If the corporation satisfies the obligations imposed by the agreement
within that time period, then the government will not proceed with a prosecution. If the

corporation materially fails to comply with the agreement, then the government has the

% The terms “deferred prosecution agreement” and “non-prosecution agreement”
have often been used loosely by prosecutors, defense counsel, courts, and commentators.
The Department is seeking to define the two terms more clearly as we go forward — with
the essential difference being whether the agreement is filed with a court — to more
effectively identify and share best practices and to better track the use of such
agreements.
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discretion to go forward with a prosecution and, in most cases, to use the admissions of
the corporation to prove the case.

DPAs and NPAs occupy an important middle ground in the resolution of
corporate crime cases that may have distinct advantages over simply declining
prosecution, which may allow a corporate criminal to escape without consequences, or
charging and convicting a corporation and producing — but often only after significant
delay and diversion of resources — a result that may have calamitous consequences for
innocent third parties. These agreements typically require the payment of restitution to
victims and/or financial penalties to the Treasury, long before such payments could be
obtained, in most cases, through formal charging, protracted litigation, and inevitable
appeals. The agreements promote the public interest in ferreting out crime by
encouraging corporate cooperation in obtaining the evidence necessary to prosecute
individuals and other corporations who have engaged in misconduct. Perhaps most
importantly, by requiring solid ethics and compliance programs, the agreements
encourage corporations to root out illegal and unethical conduct, prevent recidivism, and
ensure that they are committed to business practices that meet or exceed applicable legal
and regulatory mandates. Thus, these agreements can help restore the integrity and
preserve the financial viability of a corporation that had descended into corruption and
criminal conduct. And this is all done while preserving the government’s ability to
prosecute recalcitrant corporations if the agreement is materially breached.

For these reasons, since at least 1993, DPAs and NPAs have been used in a
variety of cases involving a variety of crimes, including security and commodities fraud,

Foreign Corrupt Practices Act violations, health care fraud, and money laundering and
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tax offenses. It is worth noting, however, that while the use of DPAs and NPAs to
resolve criminal cases against corporations has expanded since the corporate fraud crisis
early in this decade, it is still a relatively limited practice.

Monitors

Some, but by no means all, corporate deferred prosecution and non-prosecution
agreements also include the use of an independent menitor. Monitors are provided for in
fewer than half of the agreements we have identified. A monitor is an individual or entity
— independent from the corporation and the government — selected to oversee the
implementation of and compliance with the provisions of the negotiated agreement. The
monitor is retained by the corporation, which pays for the monitor along with other costs
of implementing the DPA or NPA. Monitors retained under corporate DPAs or NPAs are
not government employees or agents, and they do not contract with or get paid by the
government. Monitor fees are generally negotiated between the corporation and the
monitor.

A monitor may be particularly useful where the agreement requires the
corporation to design or substantially re-design and effectively implement a broad ethics
and compliance program and additional internal controls. In other cases, however, a
monitor may not be needed, for varied reasons; an example might be where the
corporation has ceased operations in the area where the criminal conduct occurred, or
where the corporation has re-designed and effectively implemented appropriate
compliance measures and internal controls before entering into the agreement with the

government.
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The appointment of a corporate monitor can have distinct advantages for the
government and the public in appropriate cases. Monitors allow the government to
verify, through the work of an independent observer, whether a corporation is fulfilling
the obligations to which it has agreed. A monitor also may provide specialized expertise
to oversee and ensure compliance with complex or technical aspects of a corporate
agreement, in areas where prosecutors may lack such skills. Indeed, it is important to
assure that monitors possess the expertise needed to effectively oversee a corporation’s
steps towards accountability. Due to the variety of situations in which it may be helptul
to use a monitor, the qualifications of an appropriate monitor cannot be determined with
specificity in advance.

Monitors have been selected in a variety of ways. Sometimes the monitor was
selected by the corporation or by the government. Sometimes, one party selected the
monitor with the other party having a right to veto. Sometimes the monitor emerged
from joint discussions. And on occasion, where agreements were filed in court, the court
selected or approved the monitor.

The New Principles for Use of Corporate Monitors

Based on our experience during the first five years of the President’s Corporate
Fraud Task Force, we recognize that the Department has now reached a point where we
have developed, through many cases handled by federal prosecutors around the country
as well as at Main Justice, a sufficient experience base with deferred prosecution
agreements, non-prosecution agreements, and monitors to begin to craft useful policy
guidance that would improve consistency and transparency and share best practices. As

you know, yesterday the Deputy Attorney General issued to federal prosecutors a set of
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nine principles on the Selection and Use of Monitors in Deferred Prosecution Agreements
and Non-Prosecution Agreements with Corporations. The first of these principles sets
forth a detailed policy on how monitors should be selected, which is focused on ensuring
the selection of a respected, highly qualified monitor who is suitable for the assignment
and free from actual or perceived conflicts of interest.

Conclusion

We will continue to review and analyze the best practices of federal prosecutors
who handle corporate criminal cases, as we consider issuing additional guidance. In
doing so, we bear in mind that, while public attention may focus on high-profile, Fortune
500-type corporate fraud cases, our colleagues around the country and at Main Justice
have also used DPAs, NPAs, and independent monitors creatively and successfully in
other, less prominent but equally meaningful corporate crime contexts. It is important
that we avoid imposing an inflexible policy that fits one type of case — which may be the
unusual case -- but constrains the ability of prosecutors to resolve other types of cases in
the best interests of the public and victims.

We believe that federal prosecutors across the country, along with our colleagues
in many regulatory and investigative agencies, have done tremendous work — hard work
that requires dedication, determination, and creativity — to respond appropriately and
effectively to the corporate fraud crisis. Our response has included expanded, albeit still
relatively limited, use of deferred prosecution agreements, non-prosecution agreements,
and monitors to resolve corporate criminal conduct in a manner that best serves the
public’s interests in corporate rehabilitation and reform, prompt payment of penalties and

restitution for victims, and prosecution of culpable individuals, while limiting the loss of
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jobs and investments that can result from a corporation’s collapse after criminal
indictment or conviction. As we go forward, we recognize that we will face new and
varied forms of corporate crime. The Justice Department will continue its efforts to draw
upon its experience and best practices to develop policies in this area that provide more
consistency and transparency, while retaining the flexibility needed to address these new

challenges in the best interest of our client, the citizens of the United States. Thank you.
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Ms. SANCHEZ. Thank you, Mr. Nahmias. We appreciate your tes-
timony.

At this time, I would invite Mr. Terwilliger to please proceed
with your testimony.

TESTIMONY OF THE HONORABLE GEORGE J. TERWILLIGER,
ITI, ESQUIRE, WHITE & CASE, LLP, WASHINGTON, DC

Mr. TERWILLIGER. Thank you. Chairwoman Sanchez, Ranking
Member Cannon, Members of the Committee, Mr. Smith, thank
you for inviting me to appear before the Committee today. The
proper handling of cases involving allegations of unlawful conduct
by corporations and other businesses is a matter of vital interest
to many who are stakeholders in those companies. That includes
the people who own them, including the tens of millions of mutual
fund owners and other shareholders of public companies, the mil-
lions of employees of those companies who depend on these employ-
ers for their livelihood, and the countless individuals and other
businesses that depend on the goods and services that these com-
panies provide.

I appreciate the opportunity to share my views as the Committee
considers issues concerning business crime and related policies,
and/or guidelines which are important to achieving basic fairness
by ensuring that like cases are treated alike. The views I offer for
your consideration are from the perspective of 30 years of law prac-
tice, now divided almost evenly between public service and private
practice.

At the Justice Department I began my career as a law clerk
while in law school and finished as the acting attorney general of
the United States and in between dealt with many of these kinds
of cases and these issues. I now represent businesses, including
corporations, their boards, audit committees, and their leaders as
they navigate their way through enforcement matters, including
those under the jurisdiction of the Department of Justice.

Deferred prosecution agreements provide a middle ground be-
tween a criminal and a civil disposition. The company avoids the
appropriate and often considerable adverse collateral consequences
that would attend to either a guilty plea to criminal violations or
worse, a conviction after trial, while the government achieves de-
terrence and punishment objectives without the expenditure of the
massive resources and the litigation risks that would be necessary
to indict and try such a case.

As noted, DPAs often impose an obligation on the company to
employ at its expense an outside monitor. At its core, the function
of an outside corporate monitor is to observe the conduct of a com-
pany relevant to its obligations under a DPA and to report the
product of those observations, including the monitor’s judgment
about the company’s conduct and its commitment to compliance ob-
ligations.

Thus, to perform these functions, a monitor should be a person,
to borrow a phrase, learned in the law, but as importantly, a per-
son with the background, experience, proven judgment, and integ-
rity to make keen and credible observations and reports concerning
the compliance of a given type of business with its legal obligations.
Consistent with the government’s duty to assure the public that
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the administration of law is free of any partisan consideration, the
process of selecting monitors with these qualifications should be
transparent, subject to layered review, and approval at Main Jus-
tice in Washington.

The selection of monitors should be on the basis of merit and
enjoy input from both the government and the subject company. In
my own view, since the monitor will be paid for with corporate
funds and can provide value to the company in achieving its com-
pliance objectives, the best approach is for the company to select
a monitor from a panel of candidates, each of whom has been pre-
viously designated as acceptable by the government. I think the
Department of Justice has taken an important and valuable step
forward by articulating a principled basis for the selection and use
of monitors, as it did in its memorandum of March 7.

DPAs often describe the monitor as a compliance consultant. In
my judgment, that is a good description of the role of the monitor
as both a consultant to a company and as an internal observer of
compliance who reports relevant findings to the government. Some
go even farther and describe the monitor as being a government
representative who is essentially given a seat at the boardroom
table. I think this goes too far.

Monitors should not have the power to run companies, and those
who maintain the responsibility under the law, the management
and directors of public corporations, should. It is equally important
that any guidelines prescribing monitor functions not be dictated
by the Congress.

Under the separation of powers doctrine, neither Congress nor
the judiciary can control the executive branch’s exercise of prosecu-
torial discretion. The decision whether to enter into a DPA or re-
quire some other terms in deciding whether to bring charges in the
exercise of prosecutorial discretion belongs to the executive branch.
I believe the legislation that the Committee has considered is not,
therefore, well-advised.

I thank the Chair and the Subcommittee for allowing me to be
heard today and appreciate that my written statement will be in-
cluded in the record.

[The prepared statement of Mr. Terwilliger follows:]
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Introduction

The issue of the proper handling of federal cases involving allegations of unlawful conduct
by corporations and other businesses is a matter of vital interest to all with a stake in those
companies. That group includes truly all of our citizens: the people who own companies,
including the tens of millions of Americans who invest in mutual funds and other
shareholders of public companies, the millions of employees who depend on these
companies for their livelihood, and the countless individuals and other businesses that
depend on the goods and services these companies provide.

| appreciate the opportunity to share my views as the Subcommittee considers the
questions of policies and/or guidelines that can be applied to individual case decisions,
which are important to achieving basic fairness by insuring that like cases are treated alike.
The views | offer for your consideration are from the perspective of 30 years of litigation
experience, now divided almost evenly between public service and private practice. In
fifteen years at the Department of Justice, | had the privilege to serve eight years in a
career position as an Assistant United States Attorney, five years in the Reagan
Administration as the United States Attorney for the District of Vermont, two years in the
first Bush presidency as Deputy Attorney General of the United States with responsibility,
among other things, for supervising the nation’s 93 United States Attorneys, and finally
concluding my public service with the privilege of briefly serving as Acting Attorney
General. In private practice, | have represented business organizations, including
corporations, their boards, and audit committees, as they navigate their way through
enforcement matters, including those under the jurisdiction of the Department of Justice.

How Deferred Prosecution Agreements Work

Deferred Prosecution Agreements (DPAs) are a relatively recent development, at least as
they are typically used, and are in part the result of the far more frequent prosecution of
business organizations today than in the past. Prior to the use of DPAs, the only way a
company could avoid the onerous experience of a criminal prosecution was to enter a
guilty plea to a criminal offense or to convince prosecutors that they should forego a
criminal prosecution in favor of either no charges or, more likely, a disposition using civil
law enforcement penalties and mechanisms.

DPAs provide a middle ground between criminal and civil dispositions. The company
avoids the opprobrium and the often considerable adverse collateral consequences that
would attend to either a guilty plea to criminal violations or to a conviction after a trial, while
the government achieves deterrence and punishment objectives without the expenditure of
the massive resources—with the attendant litigation risks—that would be necessary to
indict and try such a case.

DPAs are a form of what might be called “corporate probation,” because the company
typically will have to admit facts sufficient to prove its own guilt in the event the company
fails to abide by the terms and conditions of the DPA. If the corporation successfully
completes this “probationary” period, then the prosecution deferred temporarily is declined
permanently. Typically, the DPA also imposes an obligation on the company to employ—
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at its expense—an outside monitor to insure robust compliance with the company’s
regulatory and legal obligations, including those imposed by the DPA itself.

A key feature of most DPAs is the imposition on the subject company of a requirement that
it utilize an outside “compliance monitor,” sometimes termed a “compliance consultant,” for
a period of time, usually coextensive with the life of the DPA. In sum, monitors are
charged with closely observing, testing, and reporting to the government on the subject
company's compliance with its legal obligations. This role necessarily involves making
judgments both about the nature and extent of those obligations and the effectiveness of a
subject company’s policies, programs, and operations that define its commitment and level
of compliance with those obligations.

Brief History of the Prosecution of Business Organizations

For the purposes of this hearing, it is helpful to consider current practices regarding DPAs
and monitors in the larger context of the prosecution of business organizations. The
prosecution of business organizations is not quite 100 years old: in 1909, the Supreme
Court held for the first time that a corporation, which obviously has no capacity to form the
wrongful intent that traditionally marks criminal conduct, could be held criminally liable for
the actions of its agents, declaring that providing for corporate criminal liability was “only a
step farther” following existing vicarious civil liability.! Four years later, the Supreme Court
unanimously concluded that “[the power of Congress [to personify a company in order to
collect a fine] hardly is denied.” The Supreme Court eventually discarded any remnant of
traditional notions of mens rea in the context of corporate conduct,® and in 1948, Congress
revised the criminal code to expressly include corporations and other organizations within
the definition of “person” and “whoever.”* Subsequently, courts fashioned a “collective
knowledge” doctrine, whereby corporations can be criminally liable based on employees’
knowledge imputed to their employer, even in circumstances where no single employee
possesses all of the knowledge necessary to prove a criminal offense.”

Despite these developments, the prosecution of business organizations was the exception,
rather than the rule, until the 1970’s and early 1980's when the frequency of corporate
prosecutions increased in connection with a greatly expanded role in the federal regulation
of commercial conduct.® Corporations and other business entities became increasingly
vulnerable to criminal prosecution for “crimes” founded on regulatory standards without
regard for the substantial increase in the complexity of the regulatory environment and the

" New York Central & Hudson River Railroad Co. v. United States, 212 U.S. 481, 483 (1909).

2 United States v. Adams Express Co., 229 U.S. 381, 389 (1913).

® United States v. Dotterweich, 320 U.S. 277, 281 (1943) (this “familiar type” of [public welfare] legislation
“dispenses with the conventional requirement for criminal conduct—awareness of some wrongdoing. In the
interests of the larger good it puts the burden of acting at hazard upon a person otherwise innocent but
standing in responsible relation to a public danger.”).

41U.S.C.§1; see 62 Stat. 683, 859 (1948).

® Infand Freight Lines v. United States, 191 F.2d 313, 315-16 (10th Cir. 1951) (citing New York Central &
Hudson River Railroad Co.).

¢ See Lisa Kern Griffin, Compefled Cooperation and the New Corporate Criminal Procedure, 82 N.Y.U. L.
Rev. 311, 314-15 (2007); id. at 314 n.6 (citing JAMES GOBERT & MAURICE PUNCH, RETHINKING
CORPORATE CRIME 309-10 (2003)).
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significant available non-criminal penalties for non-compliance. A particularly apt
illustration of the outcome of the intersection of these trends is the 1982 case of United
States v. Hartley, in which the Eleventh Circuit upheld the conviction of a corporation and
two of its employees for selling to the military breaded shrimp that failed to meet certain
specifications, including the amount of breading on each piece of shrimp, resulting in 33
counts of conspiracy, mail fraud, violations of the National Stolen Property Act, and the
Racketeer Influenced and Corrupt Organizations Act (“RICO”).”

Beginning in the mid-1980’s, agencies designed voluntary disclosure programs that had
the potential for both providing corporate defendants—and prosecutors and courts—with a
respite from the costs of criminal prosecutions and encouraging a more active corporate
compliance effort. Voluntary disclosure programs offered corporations who reported
wrongdoing the possibility of prosecutorial leniency in exchange for the company's self-
policing and disclosure of possible wrongdoing. Voluntary disclosure programs were
established at the Department of Defense in 1986,° the Environmental Protection Agency
in 1995, and the Department of Health and Human Services in 1998.° In 1993, the
Antitrust Division of the Department of Justice instituted a voluntary disclosure program
that imposed a contractual obligation on the government to grant leniency if the
corporation met the terms and conditions of the agreement, though this guarantee to the
company is the exception, not the rule, in such programs.'" Voluntary disclosure programs
are typically not available to corporations, however, once the government learns of
wrongdoing, because the purpose of such agreements is to exchange leniency for the
revelation of a crime that otherwise might have gone undetected or that occurred under
circumstances that might have posed substantial obstacles to prosecution.

The DPA was another outgrowth of the historical expansion of corporate criminal liability.
In 1994, Prudential Securities and the U.S. Attorney for the Southern District of New York
entered into the first comprehensive federal DPA (the “Prudential DPA") to resolve criminal
charges.'? The Prudential DPA has essentially become the blueprint for subsequent DPAs
between the government and business organizations, and at the turn of the century the
Department of Justice promulgated guidelines for the prosecution of business

" United States v. Hartley, 678 F.2d 961 (11th Cir. 1982).

8 See Department of Defense, Office of the Inspector General, The Department of Defense Voluntary
Disclosure Program: A Description of the Process, Apr. 1990, at 1, http://www.dodig.osd.mil/
|GInformation/archives/vdguidelines.pdf (last visited Mar. 9, 2008).

¢ See Environmental Protection Agency, Incentives for Self-FPolicing: Discovery, Disclosure, Correction and
Prevention of Violations, 85 Fed. Reg. 19,618 (Apr. 11, 2000) (providing a history of the program).

'° See Department of Health and Human Resources, Office of Inspector General, Provider Self-Disclostre
Protocol, 63 Fed. Reg. 58,399 (Oct. 30, 1998).

" See Department of Defense, Antitrust Division, Status Report: Corporate Leniency Program,
http://iwww.usdoj.gov/atr/public/speeches/10862.pdf (last visited Mar. 9, 2008).

"2 The Prudential DPA required the Company to: (1) appointed a former Federal Judge, Kenneth Conboy, as
an outside director and ombudsman with reporting responsibilities to the Board and the US Attorney; (2) pay
$330 million into a special restitution fund for investors (with any excess of investor claims to be paid to the
US); (3) retain an independent law firm to review Prudential's regulatory and compliance controls; (4)
Prudential’s parent group must take appropriate steps to further compliance; (5) full and truthful cooperation
with any criminal investigation; public acknowledgement of Prudential's wrongdoing. See Leonard Orland,
The Transformation of Corporate Criminal Law, 1 BROOK . J. CORP. FIN. & Com. L. 45, 59 (20086).
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organizations that expressly identified pretrial diversion as an appropriate alternative to
prosecution.'?

Recent Trends

Recent trends reflect significantly increased use of DPAs: until the 1990s, federal
prosecutors did not typically use forms of pretrial diversion with corporations; in 2003,
federal prosecutors only entered into three DPAs; and in 2007, federal prosecutors entered
into 35 DPAs." From 2002 to 2005, the Department of Justice entered into twice as many
non-prosecution agreements and DPAs than it had between 1992 and 2001."® This trend
mirrors the significant increase in the use and threatened use of criminal sanctions against
business entities generally.

The Selection and Duties of Corporate Monitors

As noted earlier, the Government typically requires the use of a corporate monitor as a
condition of a DPA. The manner in which monitors are selected varies, and, as a general
matter, monitors are not typically selected until the execution of the DPA. A survey of
several DPAs illustrates the variance that occurs in practice: in the CIBC and Merrill Lynch
DPAs, the government selected the monitor;'® in the Monsanto and Micrus DPAs, the
monitor only had to be “acceptable” or “agreeable” to the government;'” in the Schnitzer
Steel DPA, the Department of Justice proposed two possible monitors and the company
was allowed to choose between the two;'® in the Computer Associates DPA, the company
presented a list of five names to the U.S. Attorney, the U.S. Attorney sent three names to
the court, and the court selected the monitor from these three;19 and, finally, in the Bristol-
Myers Squibb DPA, the Company preemptively hired a monitor while it was under
investigation.?

At its core, the function of an outside corporate monitor appointed under a DPA is to
observe and report. The monitor observes the conduct of a company relevant to the
company’s obligations under a DPA. The monitor reports the facts learned from such
observation and, very significantly to the topics of the Subcommittee's interest today,
reports judgments about the company’s conduct and commitment to compliance
obligations. This provides the government with a process to secure additional assurances

™ Memorandum from Larry D. Thompson, Deputy Attorney General, to Heads of Department Components,
United States Attorneys (Jan. 20, 2003) (“Thompson Memorandum”); Memorandum from Paul J. McNulty,
Deputy Attorney General, to Heads of Department Components, United States Attorneys (Dec. 12, 2008).

“ Philip Shenon, Ashcroft Deal Brings Scrutiny in Justice Dept., N.Y. TIMES, Jan. 10, 2008.

'> Lawrence D. Finder and Ryan D. McConnell, Devolution of Auth.: The Dept. of Justice Corporate Charging
Policies, 51 ST. Louis U.L.J 1, 1 (2006).

1 Vikramaditya Khanna & Timothy L. Dickinson, The Corporate Monitor: The New Corporate Czar?, 105
MicH. L. Rev. 1713, 1722 (2007).

" Khanna & Dickinson, supra note 16, at 1722; Sue Reisinger, Someone to Watch Over You, Law.com,
Sept. 20, 2007, http://www.law.com/jsp/ihc/PubArticlelHC jsp?id=1190192571246 (last visited Mar. 7, 2008).
'8 Schnitzer Steel Deferred Prosecution Agreement § 9, Oct. 16, 2006.

'® Reisinger, supra note 17.

20 stephanie Saul, A Corporate Nanny Turns Assertive, N.Y. TIMES, Sept. 19, 20086.
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that the company is living up to its promises in the DPA of legal compliance and general
good behavior.

Thus, to perform these functions, a monitor should be a person, to borrow a phrase,
“learned in the law,” but as importantly, also a person with the background, experience,
proven judgment, and integrity to make keen observations concerning the compliance of a
given type of business with its legal obligations and to offer credible judgments and
insights on what is observed. Appropriately, monitors’ professional backgrounds
frequently include career experiences that signal credibility and trustworthiness to current
prosecutors: of the 28 monitors appointed in deferred prosecution or non-prosecution
agreements from 1994 to August 1, 2007, 17 were former federal prosecutors, four were
former judges, one was a former SEC chairman, and one was a former SEC general
counsel.?!

Consistent with the government’s duty to assure the public that the administration of the
law is free of any partisan considerations, the process of selecting monitors with these
qualifications should be transparent and the subject of layered review and approval at
Main Justice in Washington. The selection of monitor candidates should be on the basis of
merit and enjoy input from both the government and the subject company. In my view,
since the monitor will be paid for with corporate funds and the monitor can provide value to
the company in achieving its compliance objectives, the best approach is for the company
to select a monitor from a panel of candidates, each of whom has been previously
designated as acceptable by the government.

I think many observers would conclude from the terms of typical DPAs that the government
is the primary consumer of the monitor’s product. A better and more realistic view of the
monitor’s role may be one where the monitor is an asset to the company’s operations,
functioning both as an outside consultant on compliance issues and as an internal
observer and tester of compliance who is answerable to the government. Indeed, DPAs
often expressly describe the monitor as a “compliance consultant.”?? As with many
consultants, the monitor is given full access to operations in order to assess activities
relative to compliance and, in a variation on the usual consultant arrangement, also has
communication and reporting duties to the government in connection with the monitor's
supervision of the company’s obligations under the DPA. Company expenditures for the
monitor, which are born by the company’s owners, including the shareholders of a public
company, are far more justified under this “compliance consultant’ model as they return
value for the company's expenditure and are not, as they might otherwise be, merely
subsidizing a government function imposed by contract on the company.

' Reisinger, supra note 17.

2 The DPAs of Schnitzer Steel, Statoil ASA, and Diagnostic Products Corp. provide for a "Compliance
Consultant." Similarly, the DPAs of Monsanto and Healthsouth Corp. call for a "Governance Consultant" and
a "Compliance Expert," respectively. See Vikramaditya Khanna & Timothy L. Dickinson, The Corporate
Monitor: The New Corporate Czar?, 105 MicH. L. REv. 1713, 1748, 1753-54 (2007); Monsanto Company,
Deferred Prosecution Agreement, Jan. 6, 2005, available at
http://iwww.corporatecrimereporter.com/documents/ monsantoagreement.pdf; Letter from Alice Martin, U.S.
Attorney, to HealthSouth Corporation (May 17, 2008), avaifable at http://www.usdoj.gov/usao/
aln/Docs/May%202006/healthsouthnonpros2.pdf.
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| believe the Department of Justice has taken an important and valuable step forward by
articulating a principled basis for the selection and use of monitors, as found in Acting
Deputy Attorney General Craig S. Morford's March 7, 2008, memorandum on the
subject.23 These guidelines require the corporation and the government to discuss the
necessary qualifications of a monitor, establish committees within the U.S. Attorneys’
Offices and Department components to vet potential monitors, and provide that the Office
of the Deputy Attorney General must approve the selection of all monitors. The
involvement of the Deputy Attorney General, the Department’s number two official,
elevates the importance of both the selection and use of monitors in a positive fashion and
helps to assure the public and interested parties that monitors will be selected on a
principled basis. This process will certainly promote the selection of a highly qualified
person, avoid potential or perceived conflicts of interest, and instill public confidence in the
selection process.

The guidelines make clear that the monitor is to be an independent third party who
facilitates the exchange of information, but who may not override the legal responsibilities
and authority of management and directors to operate the company. The guidelines
appropriately scale the monitor's authority and term of service to the underlying business
conduct that necessitated the imposition of the monitor, thereby providing the subject
company with a basis to articulate appropriate limitations on the scope of the monitor's
activities. | think most of the guidelines’ provisions will be received positively by all
concerned, even if one does believe that there is still room for improvement. The surest
test of these guidelines will be in how they operate in practice in the weeks and months
ahead.

Those who might favor having the government be the primary beneficiary of the monitor’s
work might be said to adhere to the concept of a monitor as a “contract policeman,”
keeping a close eye on the company’s conduct and arresting any bad conduct that arises.
Perhaps, more narrowly, this view would have the monitor performing a role analogous to
that undertaken by the Inspectors General of the Executive agencies that are charged with
investigating and reporting on instances of waste, fraud and abuse. Under this “inspector
general” model, a monitor would serve as an externally imposed internal watchdog on the
lookout for company conduct that deviates substantially from compliance commitments
and obligations.

Some go even farther and describe the monitor as being a government representative who
is essentially given a seat at the boardroom table.?* | think this goes too far and, to the
extent it reflects current practice, this concept of the monitor’s role should be discouraged.
To the extent monitors have the power to dictate practices to be used—or not to be used—

Z See Craig S. Morford, Acting Deputy Attorney General, Memorandum for Heads of Department
Components, United States Attorneys, Sefection and Use of Monitors in Deferred Prosecution Agreements
and Non-Prosecution Agreements with Corporations, Mar. 7, 2008.

* See Christopher J. Christie & Robert M. Hanna, A Push Down the Road of Good Corporate Citizenship:
The Deferred Prosecution Agreement Between the U.S. Atforney for the D. of N.J. and Bristol-Myers Squibb
Co., 43 AM. CRIM. L. Rev. 1043, 1054-1055 (2006); see also Lawrence D. Finder & Ryan D. McConnell,
Devolution of Authority: The Department of Justice's Corporate Charging Policies, 51 St. Louis U. LJ. 1,23
(Dec. 5, 20086).
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to the company, and even to the board of a public corporation, such powers are a legal
abomination that completely undercuts the legal basis of responsibility for corporate
governance and management. That responsibility, and authority, ultimately resides as a
matter of law in individual directors. Apart from simply giving monitors authority well
beyond that necessary to perform their functions, such excess powers are inconsistent
with the law and sound corporate governance practices. In short, as the new Department
of Justice guidelines recognize, monitors should not have the power to run companies by
being able to dictate practices, policies, and personnel decisions to the directors and
others who are responsible by law for doing so and who, in a public corporation, can be
held accountable to shareholders.

Constitutional Considerations

Guidelines prescribing the selection and use of monitors are the province of the
Department of Justice, the agency to which the Executive Branch’s constitutional power for
the plenary exercise of prosecutorial discretion is entrusted. ® The Constitution
commands that the President “take Care that the Laws be faithfully executed,”26 and under
the Constitution’s separation of powers doctrine, this affords the Executive Branch the
exclusive power over the exercise of prosecutorial discretion.?” Because the separation of
powers dictates that Congress cannot grant powers it does not possess® and that the
Judicial Branch cannot “be assigned nor allowed tasks that are more appropriately
accomplished by [other] branches,”” neither Congress nor the Judiciary have lawful
authority to dictate the terms of or control the exercise of prosecutorial discretion. Only the
prosecutor can choose what cases to bring or decide the terms and conditions under
which the prosecution of a case may be compromised.®® The Federal Rules of Criminal
Procedure comport, of course, with this Constitutional standard, providing that judges have
a limited role regarding plea agreements: judges are to satisfy themselves that plea
agreements meet with due process requirements and that waivers of certain rights
attendant to pleas are made voluntarily, knowingly, and intelligently.®' One circuit court of
appeals has recently held that a court must accept a plea agreement that clears these

% see Act to Establish the Department of Justice, ch. 150, 16 Stat. 162 (1870) (creating the Department of
Justice and providing that the Department of Justice was responsible for all criminal prosecutions and civil
suits in which the United States had an interest and that the Attorney General and the Department had
control over federal law enforcement).

*U.s. Const. art. Il § 3.

7 See, e.g., Buckley v. Valeo, 424 U.S. 1, 138 (1976) (“A lawsuit is the ultimate remedy for a breach of the
law, and it is to the President, and not to the Congress, that the Constitution entrusts the responsibility to
‘take care that the laws be faithfully executed.”); United States v. Nixon, 418 U.S. 683, 693 (1974) (‘the
Executive Branch has exclusive authority and absolute discretion to decide whether to prosecute a case”),;
see also Prosecution for Contempt of Congress of an Executive Branch Official Who Has Asserted a Claim
of Executive Privilege, 8 U.S. Op. Off. Legal Counsel 101, 114-15 (1984) (citing Buckley, 424 U.S. at 138).
% See, e.g., Bowsherv. Synar, 478 U.S. 714, 726 (1986) (holding that Congress cannot grant an officer
subject to congressional remove the power to execute the laws).

2 Morrison v. Olson, 487 U.S. 654, 680-81 (1988) (citation and internal quotation marks omitted).

* Under 28 U.S.C. § 547(1), the United States Attorneys are responsible for the prosecution of offenses
against the United States. This duty is subject to direction by the Attomey General. 28 U.S.C. § 519.
*"Fed. R. Crim. P. 11(b).
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constitutional hurdles.** The Federal Rules of Criminal Procedure also exclude judges
from the negotiation of plea agreements, do not grant judges discretion to modify plea
agreements, and allow for judicial rejection of plea agreements that otherwise meet with
due process only when the terms of a plea agreement contemplate that the court take an
action properly within the court’s own discretion.®

Mandating specific considerations to a prosecutor regarding the terms and conditions for
the disposition of cases would clearly restrict the prosecutor’s exercise of discretion to
enter into a DPA. As to the Judiciary’s involvement, the Supreme Court has adopted the
unremarkable proposition that the power to terminate is equivalent to the power to
control.* Accordingly, a Judge's power to reject a proposed DPA would be, in practice,
the power to control the exercise of the prosecutor’s discretion to offer a DPA as an
alternative to prosecution.

Because, under the Constitution, the decision as to whether to enter into a DPA or to
require some other terms in deciding whether to bring charges belongs exclusively to the
Executive, that discretion is not subject to policies dictated by Congress or to review by the
courts, | believe that the legislation currently on the table before the Committee® runs
afoul of these constitutional principles and is not, therefore, well-advised. | also believe
that the Department’s new guidelines address legitimate concerns regarding the selection
and use of federal monitors.

I thank the committee for the opportunity to express my views and | would be pleased to
answer any questions the members may have.

2nre Vasquez-Ramirez, 443 F.3d 692, 699-700 (9th Cir. 2008) (citations omitted) (arguing that precedent
holding otherwise was either decided before amendments to the federal rules removed a grant of broad
discretion to the courts to reject pleas or that such precedent’s holdings were not warranted by the facts of
each case). Cf. United States v. Robertson, 45 F.3d 1423, 1438 (10th Cir. 1995) (“while district courts may
reject charge bargains in the sound exercise of judicial discretion, concerns relating to the doctrine of
separation of powers counsel hesitancy before second-guessing prosecutorial choices.”).

* Fed. R. Crim. P. 11(c)(1) (negotiations), 11(c)(3) (no modification power), 11(c)(3)(A) (providing that courts
may reject plea agreements requiring the dismissal of charges or the imposition of specific sentences). See
Fed. R. Crim. P. 11, Note, 1979 Amendments (explaining that the rule now at 11(c)(3)(A) is necessary
because the parties must rely on the courts to receive such contemplated benefits under a plea agreement);
Fed. R. Crim. P. 48(a) (requiring the government to obtain leave of court to dismiss an indictment,
information, or complaint).

3 Bowsher v. Synar, 478 U.S. 714, 726 (1986) (“Once an officer is appointed, it is only the authority that can
remove him, and not the authority that appointed him, that he must fear and, in the performance of his
functions, obey.") (citation and internal quotation marks omitted).

* H.R. 5086, A Bill to require the Attorney General to issue guidelines delineating when to enter into deferred
prosecution agreements, to require judicial sanction of deferred prosecution agreements, and to provide for
Federal monitors fo oversee deferred prosecution agreements, 110th Cong., Jan. 22, 2008.
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Ms. SANCHEZ. Thank you, Mr. Terwilliger. And we appreciate
your testimony.
And at this time, I would invite Professor Garrett to begin his.

TESTIMONY OF BRANDON GARRETT, PROFESSOR, UNIVER-
SITY OF VIRGINIA SCHOOL OF LAW, CHARLOTTESVILLE, VA

Mr. GARRETT. Chairwoman Sanchez, Ranking Member Cannon,
and Members of the Subcommittee, thank you for the opportunity
to testify before you today. I am an associate professor of law at
the University of Virginia School of Law. In 2007 I published an
article exploring remedies in deferred and non-prosecution agree-
ments in organizational cases. I will describe these agreements and
then discuss two recommendations for reform, guidelines con-
cerning their content, and judicial oversight over their adoption
and implementation.

First, just to describe an example, in 2007 after a lengthy inves-
tigation, the IRS referred a criminal tax case involving KPMG
International to the U.S. attorney’s office for the Southern district
of New York. In 2005 prosecutors announced that they had reached
a deferred prosecution agreement with KPMG. The settlement stat-
ed that if at the end of 14 months prosecutors were satisfied that
KPMG had complied with its terms, they would move to have the
case dismissed.

In the agreement, KPMG provided detailed admissions of wrong-
doing. KPMG agreed to shut down its entire private tax practice
and to cooperate fully in an investigation of current and former em-
ployees.

KPMG also agreed to retain an independent monitor for 3 years
in order to implement an elaborate compliance program. The mon-
itor was paid by KPMG and had the power to recommend policy
changes, obtain access to documents, interview employees, and to
employ any personnel necessary. The district judge approved the
agreement, and at the end of 14 months, prosecutors moved to dis-
miss the case stating the agreement had been effective. However,
prosecutions of certain individual KPMG employees remained ongo-
ing.

At least 39 of these prosecution agreements were entered in the
4 years after the Thompson memo was issued in 2003. I have gath-
ered data from the texts of these agreements with some difficulty
where several were not readily available. Most resembled the
KPMG agreement and involved compliance programs and inde-
pendent monitors.

In preparation for this hearing, I also compiled updated data re-
flecting 43 agreements entered into 1 year and 2 months after the
McNulty memo was issued in December of 2006. In just slightly
more than a year, more agreements were entered than had been
entered during the almost 4 years the Thompson memo was in ef-
fect. That represents a remarkable acceleration in the use of pre-
indictment agreements with organizations.

I turn now to reform proposals advanced most recently in legisla-
tion drafted by Representative Pallone and in the statement of
principles authored by Representative Pascrell. First, while the
McNulty memo provides useful guidance on whether a firm should
be charged at all, scant guidance exists regarding the structure of
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the remedies included in the agreements themselves or their imple-
mentation. The new Morford memo just issued by the DOJ ad-
dresses only a very limited set of issues concerning the selection
and certain duties of monitors. Much more remains to be done.

Several areas are particularly ripe for such guidance. Since 2003
when the Thompson memo was signed, at least 39 agreements in-
cluded the retention of monitors. Of those, only one advertised an
open position to solicit candidates. And in only three did a court
play any role in selecting the monitor.

The new Morford memo procedures forbid the unilateral prosecu-
torial selection of monitors and provide for conflict checks and vet-
ting of monitors by prosecutors. However, those guidelines neither
require public notice of a monitor position nor judicial approval,
both of which would alleviate any perception of cronyism in the se-
lection of monitors.

Many other questions remain. Why do some agreements not re-
quire creation of a compliance program? Why do some not include
fines or restitution? When are non-prosecution versus deferred
prosecution agreements appropriate?

Additional guidelines could clarify such issues—judicial oversight
of these agreements could provide greater legitimacy by providing
a mutual decision-maker as well as greater transparency by mak-
ing aspects of this process public. The U.S. code requires judicial
approval of any deferral of prosecution, but does not address issues
unique to the deferral of organizational prosecutions.

For example, a court could be required to conduct an approval
hearing in which the public or affected parties would have notice
and an opportunity to comment, as is the case when certain agen-
cies enter consent decrees. Regarding implementation, when an
agreement ends, no information is typically released except the
bare facts that prosecutors were satisfied it was successful. The
court could publicly report on the monitor’s progress.

Further, agreements provide prosecutors with unilateral author-
ity to declare a breach and terminate an agreement. A firm may
lack any pre-indictment remedies should a prosecutor arbitrarily
declare a breach. Courts could be provided with the authority to
adjudicate pre-indictment any dispute regarding a breach.

Now that pre-indictment agreements have become the preferred
method for resolving organization prosecutions, it is time to con-
sider ways to improve their fairness, transparency, and effective-
ness. Prosecution guidelines concerning remedies and increased ju-
dicial oversight are warranted to achieve those goals.

I would be pleased to answer any questions that you and your
fellow Committee Members may have. And thank you for this op-
portunity to speak to you.

[The prepared statement of Mr. Garrett follows:]
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Chairwoman Sanchez, Ranking Member Cannon and Members of the Subcommittee,

Thank you for the opportunity to testify before you today. 1 am an associate professor
of law at the University of Virginia School of Law. My scholarship focuses on criminal law
and procedure. In 2007, [ published an article in the Virginia Law Review exploring
remedies in deferred and non-prosecution agreements as embodying a “structural reform”
approach, because these agreements call for ongoing organizational change.! Since 2003,
dozens of leading corporations have entered into demanding settlements with federal
prosecutors, including AIG, American Online, Boeing, Bristol-Myers Squibb Co., Computer
Associates, HealthSouth, KPMG, MCI, Merrill Lynch & Co., Monsanto, and Pfizer, Inc.

To provide an example of such an agreement, in 2004, after a lengthy investigation,
the IRS referred a criminal tax case involving KPMG International to the U.S. Attorney’s
Office for the Southern District of New York. In 2005, prosecutors announced that they had
reached a deferred prosecution agreement with KPMG. The settlement stated that if at the
end of fourteen months, prosecutors were satisfied that KPMG had complied with the
agreement terms they would move to have the case dismissed® In the agreement itself,
KPMG Intemational provided detailed admissions of wrongdoing. KPMG paid $456 mullion
in fines, disgorgement, and restitution. KPMG agreed to shut down its entire private tax
practice and to cooperate fully in the investigation of former employees. KPMG also agreed
to retain an independent monitor for three years, in order to implement an elaborate
compliance program. The monitor was paid by KPMG and invested with power to

recommend policy changes, obtain access to documents, interview employees, and employ

'See Brandon 1.. Garrett, Structural Reform Prosecution, 93 Va. 1,. Rev. 853 (2007), at
hup://www.virginialawreview org/conlent/pdls/93/853.pdl. A companion essay [urther developed several
proposals [or reform. See Brandon L. Garrelt, United States v. Goliath, 93 Va. L. Rev. In Briel 91 (2007),
at hitp://www.virginialawreview.org/inbric[/2007/06/18/garretl.pdl.  Both articles have been submitted for
the record.

ZSee Lelter [rom David N. Kelley, U.S. Autorney. S. Dist. of N.Y ., o Robert S. Bennell, Atorney for KPMG
(Aug. 26, 2005), hitp://www.usdoj.gov/usao/nys/pressreleases/A ugust05/kpmgdpagmtpd[.



149

personnel. The district judge approved the deferred prosecution agreement. At the end of the
fourteen months, the prosecutors moved to dismiss the case, stating that the agreement had
been effective. None of the monitor’s reports or actions were made public. After dismissal
of the criminal case, the IRS continued to supervise compliance at KPMG for two more
years. Further, prosecutions of certain individual KPMG employees are ongoing,

Federal prosecutors should be applauded for these efforts to pursue corporate crime
and for adopting a creative approach designed to avoid the potentially dire consequences of
an indictment, when it is appropriate to do so. However, a careful review of these complex
pre-indictment agreements is warranted because of the national importance of these cases and
because these remedies are new and untested. I will describe the data that I have collected
from these agreements and then discuss two recommendations: (1) the adoption of
prosecution guidelines concerning their content; and (2) judicial oversight over the approval,

implementation and termination of these agreements.

I. Available Data From Deferred and Non-Prosecution Agreements

Though much remains outside the public eye, the terms of the agreements themselves
provide one source for information. I have gathered data from the text of these agreements,
with some difficulty, where the text of several agreements was not available. Given the
public importance of these agreements, their complete text, including Appendices, should be
promptly and routinely made available online on the DOJ Corporate Crime Task Force
website. At least 39 agreements were entered in the four years after the Thompson Memo
was issued in January 2003. These agreements involved leading corporations and a few
public entities. They were entered by 19 U.S. Attorney’s Offices as well as the main DOJ
office, typically in conjunction with regulatory agencies, such as the SEC, IRS and U S.

Postal Inspection Services.
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Most agreements ordered that independent monitors be retained. These monitors
possessed sweeping powers to gather information, promulgate policies, and oversee
compliance. However, as will be discussed further, the terms of their retention, the precise
scope of the duties they owe, to whom they owe duties, the reports they generate, and the
actions that they take, have all remained non-public. Most agreements also required the
adoption of compliance programs, often with detailed provisions for revisions of policy,
training, establishment of compliance committee, and creation of compliance officer
positions within the firm. Some agreements included additional injunctions, such as
permanent restrictions on conduct. Most agreements were entered in conjunction with
regulatory agencies. The agreements remained in force for an average of two years. The
agreements also obliged firms to cooperate with the investigation and prosecution of
individual employees, typically for an indefinite period of time. Finally, most of those
Thompson Memo agreements included privilege waivers.?

In preparation for this hearing, I compiled updated data reflecting 43 agreements
entered in the one year and two months after the McNulty Memo was i1ssued in Dec. 12,
2006, through January 2008.* In just slightly more than a year, more agreements were
entered than had been entered during the almost four years the Thompson Memo was in
effect. That represents a remarkable acceleration in the use of pre-indictment agreements
with organizations. In several respects, these post-McNulty Memo agreements differ

from their predecessors. Seventeen of these post-McNulty Memo agreements called for

3This data is developed in greater detail in Garrett, Swuctural Reform Prosecution. supra, at Part
ILB, which provides an cmpirical analysis of the terms of Thompson Mcmo agreements. However, that
article analvses 35 agreements. Since that article was published, four additional agreements have been
located with the invaluable assistance of UVA Law School reference librarian Jon Ashley. Those
agreements are included in an updated chart that has been submitted for the record.

"A chart reflecting that preliminary data has been submitted for the record. I note that the
complele lext ol all agreements during this lime period have nol yel been oblained. where (wo agreemenls
idenulied have not yel been made public.
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independent monitors and 29 required compliance programs. However, in a departure
from the prior pattern that may be accounted for by the McNulty Memo’s altered
policies, only six of these agreements required a privilege waiver. Also of interest and
perhaps of concern, nine included no fines or restitution at all.

All of these McNulty Memo agreements, like almost all of the Thompson Memo
agreements, stated that prosecutors may terminate the agreement and prosecute the firm
should they, in their discretion, unilaterally find the agreement to have been breached. The
agreements typically state that having been found to have breached the agreement, the firm
may not object to the introduction of the firm’s admissions of wrongdoing that were included
in the agreement. A conviction would then be highly likely to follow, where the prosecutor
can make full use of the firm’s own admissions.

These data provide a sense of the scope of ambitious organizational prosecution
agreements, the issues they raise, and a sense of how the remedies have shifted over time.
1turn now to several of the reform proposals advanced in the articles that 1 have written,
and most recently in legislation drafted by Rep. Pallone and in a statement of principles

authored by Rep. Pascrell.

TI. Prosecution Guidelines Concerning Organizational Remedies

First, while the McNulty Memo provides useful guidance on whether a firm
should be charged, as well as when pre-trial diversion is appropriate, no guidance exists
regarding either the structure of the remedies included in the agreements themselves or
the implementation of those remedies. These agreements are the product of negotiations
and can raise case-specific facts. However, these remedies appear to have evolved in an

ad hoc fashion. Defense counsel, prosecutors and judges would be substantially assisted
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by a document describing the range of considerations relevant when drafting — and
implementing — an organizational prosecution agreement.

Several areas are particularly ripe for such guidance. The agreements vary widely
in their provisions for the selection of independent monitors. Since 2003 when the
Thompson Memo was signed, at least 39 agreements included the retention of monitors.
Of those, only one advertised an open position to solicit candidates. In 17 agreements,
prosecutors named the monitor, typically after consulting with the target firm. Yetin 13
agreements the firm selected the candidate. In still others, some combination of the firm,
regulators and prosecutors selects the monitor. In only three did a court play any role in
approving the monitor.

Given the central importance of monitors in supervising compliance and the
sweeping powers they are provided, a fair process for selection of monitors involving
public notice and judicial approval is appropriate. For example, the firm, the prosecutor,
and regulators could each nominate several candidates after the position is announced and
candidates apply. A court could then review submissions regarding the merits of the
finalists and choose the monitor from among those names. Such a process would help to
prevent any perception of cronyism in the selection of monitors.

Many other questions remain. Why do some agreements not require a monitor?
Perhaps for smaller firms independent monitoring was thought to be unnecessary to
secure compliance. Yet some agreements lacking monitors involve large firms.

Why do some agreements not require the implementation of a compliance
program? It is unclear why prosecutors felt that in some cases, no further compliance

efforts were necessary to prevent recurrence of the criminal behavior. For some
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agreements that fail to require a compliance program, the agreement does not credit the
firm with already having implemented a compliance program. Related to this concern,
why is it that few agreements incorporate the Organizational Sentencing Guidelines’
detailed criteria for effective compliance programs? For example, while the Sentencing
Guidelines call for firms to adopt means to assess the success of their compliance
programs, deferred prosecution agreements typically do not. Further, the agreements do
not explain how to assess whether the compliance agreements have achieved their goals.

Why do some agreements not include fines or restitution? If prosecutors are to
determine in cases involving serious organizational crimes that some firms deserve no
punishment at all in the form of a fine, and that no victims should be compensated in any
way, then perhaps at minimum some additional explanation should be provided as to
when that would be appropriate.

When are non-prosecution versus deferred prosecution agreements appropriate?
The terms of non-prosecution agreements, in which no complaint is even filed with a
court, often are indistinguishable from those of deferred prosecution agreements. It is not
clear why some firms received a non-prosecution agreement and not a deferred
prosecution agreement. In contrast to deferred prosecutions, in which a court plays a role
in approving the request to defer the prosecution, non-prosecution agreements are not
reviewed by a court, since no criminal information is filed with the court. Given the
importance of preserving the opportunity for judicial review, as discussed next, perhaps
guidelines should recommend against the use of non-prosecution agreements in
organizational prosecutions.

Guidelines could help to clarify each of these questions and additional issues
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regarding the implementation of these agreements discussed further in the next section.

111, Judicial Oversight Over Organizational Pre-Indictment Agreements

Judicial oversight of organizational pre-indictment agreements could provide
greater legitimacy by providing a neutral decisionmaker, as well as greater transparency
by making aspects of the process public. The U.S. Code currently requires judicial
approval of any deferral of prosecution.” The statute does not separately address the
unique concerns raised by the deferral of the prosecution of an organization. A court
asked to approve a deferred prosecution agreement likely examines whether the
agreement generally serves the purposes of the Organizational Sentencing Guidelines.
Several agreements include provisions that would not withstand even that kind of fairly
deferential scrutiny. Examples include agreements with side-agreements that were
unrelated to the underlying crime. The court could be required to conduct an approval
hearing in which the public or affected parties would have notice and an opportunity to
comment, as is the case when certain agencies enter consent decrees.

Judicial supervision of the implementation of agreements could also be
considered, to provide greater transparency, prevent abuses, and ensure successful
completion. As it stands, the public can not tell whether agreements achieve the sought
after compliance. When an agreement ends, no information is typically released except
the bare fact that prosecutors were satisfied that it was successful. The court could report

on the monitor’s progress so that the public knows how the goals of an agreement were

S See 1811.8.C § 3161(h)(2) (2000) (stating that the time to file an indictment is tolled during
“lany period ot delay during which prosecution is deferred by the attorney for the Government pursuant to
wrillen agreement with the delendant, with the approval ol the court, for the purpose ol allowing the
delendant o demonstrate his good conduct™).
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achieved. Courts supervise similar efforts during organizational probation following a
conviction.

Further, these agreements provide prosecutors with unilateral authority to declare
a breach and terminate an agreement. A firm may lack any pre-indictment remedy
should a prosecutor arbitrarily declare a breach despite the firm’s substantial compliance
with the terms of the agreement.® Courts could be provided with statutory authority to
adjudicate, pre-indictment, any dispute regarding a breach. Alternatively, at the approval
stage, courts could be required to approve deferral of a prosecution only on the condition
that the agreement provides that the court adjudicates any dispute concerning whether the
agreement was breached. The court could also insist that the agreement preserve the
court’s authority to rule on whether the agreement was successfully implemented and
should terminate.

Conclusion

The use of pre-indictment agreements represents an important shift in white collar
enforcement. However, the remedies in these agreements have evolved in a haphazard
fashion. Now that such agreements have become the preferred method for resolving
organization prosecutions, it is time to consider ways to improve their fairness,
transparency and effectiveness. Prosecution guidelines concerning remedies and

increased judicial oversight are warranted to achieve those goals.

5See Stolt-Nielsen, S.A. v. United States, 442 F.3d 177, 187 (3d. Cir. 2006) (holding that where
the district court found the government violated due process by arbitrarily breaching an agreement under
the DOJ Antitrust Division’s Corporate [L.eniency Program, the court lacked the power to enjoin the
proseculion and could only provide reliel post-indictment), see also Garrell, Structural Reform
Prosecution, supranole 1, al Part IILB.
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ATTACHMENT 2

GARRETT_BOOK 5/17/2007 3:21 PM

ARTICLES

STRUCTURAL REFORM PROSECUTION
Brandon L. Garrett*

IN what I call a structural reform prosecution, prosecutors secure the
cooperation of an organization in adopting internal reforms. No
scholars have considered the problem of prosecutors seeking structural
reform remedies, perhaps because until recently organizational prosecu-
tions were themselves infrequent. In the past few years, however, federal
prosecutors have adopted a bold strategy under which dozens of leading
corporations have entered into demanding settlements, including AlG,
America Online, Boeing, Bristol-Myers Squibb Co., Computer Associ-
ates, HealthSouth, KPMG, MCI, Merrill Lynch & Co., and Monsanto.
To situate the DOJ’s latest strategy, I frame alternatives to the pursuit of
structural reform remedies as well as alternative methods prosecutors can
use to pursue structural reform. To better understand what the DOJ ac-
complished by choosing to pursue structural reform and then doing so at
the charging stage, I conducted an empirical study of the terms in all
agreements the DOJ has negotiated 1o date. My study reveals imposition
of deep governance reforms, consistent with the purposes of the Sentenc-
ing Guidelines, but ulso some indications of overreaching, if perhuaps not
abuse of prosecutorial discretion. I conclude by framing the issues that
such prosecutions raise where, given the breadih of prosecutorial discre-
tion and the deferential, limited nature of judicial review, the DOI's
emerging structural regime for deterring organizational crime raises im-
portant questions for all actors involved and affected.

" Associate Professor, University of Virginia School of Law. T gratefully acknowl-
edge invaluable comments from Ken Abraham, Kerry Abrams, Richard Bierschbach,
Richard Bonnie, Samuel Buell, Julie Cohen, Anne Coughlin, Viet Dinh, Chris El-
mendorf, Theodore Garrett, Rachel Harmon, Toby Heytens, Robert Hur, James Ja-
cobs, Ed Kitch, Greg Klass, Jody Kraus, Donald Langevoort, The Honorable Gerard
Lynch, Paul Mahoney, Greg Mitchell, Erin Murphy, Richard Myers, Jed Purdy, Dan
Richman, Jonathan Rusch, George Rutherglen, David Sklansky, Dan Solove, Susan
Sturm, George Yin, and David Zaring; participants at the University of Virginia
School of Law and Georgetown University Law Center faculty workshops, the 2006
Junior Criminal Law Conference, and the Washington & Lee Works in Progress Con-
ference; and research assistance from Michelle Morris, Richard Rothblatt, and Crin
Montgomery.

853
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INTRODUCTION

In the past few years, federal prosecutions of organizations have
sharply accelerated under a new paradigm that I call “structural re-
form prosecution.” Traditionally, federal prosecutors rarely pur-
sucd entire organizations. Broad fcdceral statutes and rcspondcdt
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superior standards allowed prosecutors to charge an entity with a
crime for the act of a single agent. Organizations feared the catas-
trophic punitive fines and severe reputational consequences of a
conviction—what one court described as a “matter of life and
death.”" But despite their substantial power, federal prosecutors
seldom exercised it, out of concern for the collateral consequences
to an organization and also the harm to employees, stockholders,
and the public. Recently, however, the Department of Justice
(“DOJ”) adopted a novel strategy by prosecuting large organiza-
tions far more often, but leveraging the prosecutions to secure
adoption of sweeping internal reforms.” Without obtaining an in-
dictment, much less a conviction, the DOJ recently prevailed on
thirty-five leading corporations to enter into demanding settle-
menls, including AIG, Amcrica Online, Bocing, Bristol-Myers
Squibb Co., Computer Associates, HealthSouth, KPMG, MCI,
Mcr}rill Lynch & Co., and Monsanlo, as wcll as scveral public enli-
ties.

This new settlement approach avoids the collateral conse-
quences of an indictment, while using the prosecution as a “spur
for institutional reform.” By enlering inlo agreements with organi-
zations, prosecutors imposed rigorous requirements to promote
compliance. For example, in 2005, KPMG International agreed to
shut down its entire private tax practice, to cooperate fully in the
investigation of former employees, and to retain an independent
monitor—a former Securities and Exchange Commission (“SEC”)
chairman—for three years, in order to implement an elaborate
compliance program.” Such agreements became common as prose-
cutors initiated more organizational prosecutions than before in re-

! United States v. Stein, 435 F. Supp. 2d 330, 381 (S.D.N.Y. 2006), appeal docketed,
No. 06-4358 (2d Cir. Sept. 19, 2006).

*Throughout this Article, I use “DOJ” to refer to federal prosceutors both at the
main office and the various U.S. Attorneys’ Offices collectively. I do this only for
convenience, because, as 1 will describe, the individual offices and line attorneys exer-
cise substantial independence. I otherwise refer to individual U.S. Attorneys’ Offices,
the central office, divisions, or task forces separately.

*See infra Appendix A.

‘John Gibeaut, Junior G-Men, A.B.A. T., June 2003, at 46, 48 (quoting then-
Assistant Attorney General Michael Chertoff).

* See infra Section LA.
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sponse to post-Enron corporate fraud scandals.” The agreements
form a part of the larger fabric of federal response to a perceived
breakdown in corporate culture that has also included passage of
the Sarbanes-Oxley Act and enhanced regulatory enforcement tar-
geting corporate fraud.’

Unlike those legislative and administrative responses, structural
reform prosecutions raise questions about the reach of federal ex-
ecutive branch power. The Senate Judiciary Committee questioned
tactics used by the DOJ, as did the American Bar Association and
the Committee on Capital Markets Regulation.® Other critics of the
DOJ strategy with a different perspective, such as Ralph Nader,
called failurcs to convict organizations a “shocking” and “systcm-
atic derogation” of the DOJ’s duty to seek justice.” White collar de-
[cnse practitioners complained in the press thal federal prosceutors
“exploit[] their virtually unchecked power to extract and coerce
cver grealer concessions.™ Professor Richard Epsicin stated (hat
“the agreements often read like the confessions of a Stalinist purge
trial.” All sides agree that for good or ill, federal prosecutors ex-
ercise vast discretion; Professor John C. Coffee, Ir. commented

*See inlra Section ILA.

"See, e.g., Public Company Accounling Relorm and Investor Prolection Acl of
2002, Pub. L. No. 107-204, 116 Stat. 745 (coditied at 15 U.S.C. § 7201 (2000 & Supp.
IV 2004)); John C. Coffee, Jr., Gatekeeper Failure and Reform: The Challenge of
Fashioning Relevant Reforms, 84 B.U. L. Rev. 301, 303 (2004) (describing “perva-
siveness of the sudden surge in financial irregularities in the late 1990s” and regula-
tory responses).

*See Lynnley Browning, Justice Department Is Reviewing Corporate Prosecution
Guidelines, N.Y. Times, Sept. 13, 2006, at C3; ABA Presidential Task Force on the
Attorney-Client Privilege, http://www.abanet.org/buslaw/attorneyclient/home.shtml
(last visited Feb. 3, 2007); Comm. on Capital Mkts. Regulation, Interim Report 13
(2006), http://www.capmktsreg.org/pdfs/11.30Committee_Interim_ReportREV2.pdf.

’Letter from Ralph Nader & Robert Weissman to Alberto Gonzales, Attorney
Gen. (June 5, 2006), posted at Multinational Monitor Editor’s Blog,
http://multinationalmonitor.org/editorsblog/index.php?/archives/26-The-Boeing-DOI-
Debacle.html (July 6,2006, 15:34 EST); see Michael Seigel, Corporate America Fights
Back, Wash. Post, I'eb. 26, 2007, at A15.

“N. Richard Janis, Taking the Stand: Deputizing Company Counsel as Agents of
the I'ederal Government: ITow Our Adversary System of Justice Is Being Destroyed,
Wash. Law., Mar. 2005, at 32, 34, available at http://www.dcbar.org/for_lawyers/
resources/publications/washington_lawyer/march_2005/stand.cfm.

"' Richard A. Tpstein, Op-Iid., The Deferred Prosecution Racket, Wall. St. J., Nov.
28,2006, at Al4.



177

GARRETT_BOOK 5/17/2007 3:21 PM

2007] Structural Reform Prosecution 857

that they have “something close to absolute power” when negotiat-
ing organizational settlements.”

Some indications of overreaching already are apparent in in-
stances where prosecutors exacted seemingly unrelated terms, al-
though, as discussed below, what counts as an abuse is contested in
an area where prosecutors retain such broad discretion. In 2003,
the New York Racing Association (“NYRA”), a state-franchised
operation, agreed to install “video lottery terminals,” or slot ma-
chines, at its race tracks. Federal prosecutors imposed this term
only because state officials hoped to use the revenue from the slot
machines to comply with a court ruling requiring adequate public
school funding.” Similarly, in 2004, MCI (thc cntity that replaced
WorldCom) entered into an agreement with state prosecutors in
Oklahoma (o scltle accounting [raud charges. Stale ollicials [carcd
that MCI might face bankruptey if indicted, leading to job losses
and harm (0 slale pension plans with MCI stock. The agreement
required MCI to create 1600 jobs over ten years in Oklahoma.
MCI was later fined when it did not create those jobs as promised.”

Nor do prosecutors quickly relinquish their power. They retain
the authority to prosecute based on their unilateral decision that an
organization breached the agreement.”” The agreements typically
do not provide for judicial review of implementation or of any al-
leged breach, and they often require the organization’s permanent
future cooperation.

This recent wave of structural reform prosecutions is not the first
time that the litigation process has been used to effect organiza-
tional change. Beginning in the 1960s and 1970s, private attorneys
general increasingly sought structural reform of public entities by
bringing lawsuits against government entities, including challenges
to school segregation, conditions in mental hospitals and prisons,
and housing discrimination. These lawsuils were “slruclural re-
form” cases because they sought more than cease-and-desist orders
by rcquiring ongoing judicial oversight of government institutions.

John C. Coffee, Ir., Deferred Prosecution: I1as it gone too far?, Nat’l L.J., Tuly 25,
2005, at 13.

" See infra notes 262-63.

" See Barbara IToberock, MCI Coughs Up $280,000 Payment to State, Tulsa World,
Mar. 31,2005, at Al.

** See infra Section ILB.
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Courts later restricted the scope of prospective remedies for rea-
sons of equitable restraint, federalism, comity, and countermajori-
tarian legitimacy, but over time, a consistent body of remedial law
emerged to guide government actors in a range of contexts.

The emerging approach towards structural reform prosecutions
knows no such bounds. Federal prosecutors, unlike civil rights
plaintiffs, operate as politically accountable public actors to whom
courts remain highly deferential. In the past, however, the DOJ
had not sought to reshape Fortune 500 companies, much less to
achieve “deterrence on a massive scale” of entire industries. We
should be examining these prosecutions carefully because of their
national importancc and bccausc structural reform is a ncw goal
for federal criminal law. Legal scholars have not critically exam-
ined this bold new prosccutorial mission.” Nor have any scholars
explored the problem of structural reform of organizations through
criminal proscculions, pcerhaps duc (o Lhe (raditional vicw that
structural reform occurred only in civil rights cases.”” Civil struc-

*Memorandum [rom Larry D. Thompson, Depuly Allorney Gen., Lo the Heads of
Dep’t Components, U.S. Attorneys 1 (Tan. 20, 2003), hiip://iwww.usdoj.gov/dagfclLl/
business_organizations.pd[ [hereinalter Thompson Memo].

" Little scholarship to date has critically examined the DOJ’s recent deferral strat-
egy. and none Lreals the problem as one of structural relorm of organizational crimi-
nality. See Lawrence D. Finder & Ryan . McConnell, Devolution of Authority: The
Department of Justice’s Corporate Charging Policies, 51 St. Louis U. L.J. 1 (2006)
(suggesting that corporations try to negotiate more lenient terins and describing varia-
tion between the agreements among different U.S. Attorneys’ Offices); Benjamin M.
Greenblum, Note, What Happens to a Prosecution Deferred? Judicial Oversight of
Corporate Deferred Prosecution Agreements, 105 Colum. L. Rev. 1863, 1901 (2005)
(proposing that courts act as fiduciaries for third parties affected by deferral agree-
ments). The only additional commentary on recent structural efforts by the DOJ was
written by current or former DOTJ prosecutors and usefully explains DOJ policy and
practice. See Christopher J. Christie & Robert M. Hanna, A Push Down the Road of
Good Corporate Citizenship: The Deferred Prosecution Agreement Between the
U.S. Attorney for the District of New Jersey and Bristol-Myers Squibb Co., 43 Am.
Crim. L. Rev. 1043 (2006) (praising the DOJ’s new approach); Christopher A. Wray
& Robert K. Hur, Corporate Criminal Prosecution in a Post-Enron World: The
Thompson Memo in Theory and Practice, 43 Am. Crim. L. Rev. 1095, 1095-98 (2006)
(describing DOJ practice and its impact). Several pieces criticize recent deferred
prosecution agreements but only regarding the specific subject of privilege waiver, an
issue tangential to this project but discussed infra text accompanying notes 251-52.
See, e.g., George Lllard, Making the Silent Speak and the Informed Wary, 42 Am.
Crim. L. Rev. 985, 993 (2005).

My hope is that this piece will begin to link criminal law structural reform scholat-
ship to scholarship on civil structural remedies. Professor James Jacobs, in his land-
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tural reform litigation engendered an important literature regard-
ing the legitimacy and efficacy of such interventions.” Similar ques-
tions should be asked again by courts, scholars, and practitioners
about structural reform in criminal cases. In this piece, I shed light
on why prosecutors chose to pursue structural reform, I provide an
empirical description of these structural reform efforts by prosecu-
tors, and I begin the project of exploring questions regarding their
clarity, scope, effectiveness, the alternatives, and the ability of
prosecutors and courts to police them.

This Article proceeds in three Parts. The first Part introduces the
structural reform prosecution by describing the KPMG case and
contrasting the classic civil structural reform modcl and its judicial
limits with the vast discretion of prosecutors. I discuss how prose-
culors might decide (o excrcise their discretion withoul sccking (o
accomplish structural reform at all. The DOJ could seek to impose
optimally dclerrent fines, but the dire collateral conscquences of
such an approach make it highly undesirable. Or the DOJ could
wholly cease prosecuting organizations and focus on prosecuting
individuals, deferring to civil litigation or federal regulatory actors
with expertise in governance reform. This approach, however,
would ignore direction from Congress to prosecute organizations.”
The DOJ instead reserved prosecution for serious cases and in
those cases sought structural reform remedies early to avoid the
harsh effects of an indictment.

mark book on civil RICO labor racketeering prosecutions, is one of the few to recog-
nize a need for scholarship connecting the history of structural reform litigation in
civil rights cases and in federal organized crime prosecutions. See James B. Jacobs,
Mobsters, Unions, and Feds: The Mafia and the American Labor Movement 246
(2006).

" See infra Section L B.

*Regarding the problem of overbroad and vague federal criminal law, see, for ex-
ample, John Calvin Jeffries, Jr., Legality, Vagueness, and the Construction of Penal
Statutes, 71 Va. L. Rev. 189, 24445 (1985); Dan M. Kahan, Lenity and Federal
Common Law Crimes, 1994 Sup. Ct. Rev. 345; Stephen F. Smith, Proportionality and
T'ederalization, 91 Va. L. Rev. 879, 908-25 (2005). Regarding the unique problem of
organizational punishment, see Jennifer Arlen, The Potentially Perverse Lffects of
Corporate Criminal Liability, 23 J. Legal Stud. 833 (1994); John C. Coffee, Jr., “No
Soul to Damn: No Body to Kick™ An Unscandalized Inquiry into the Problem of
Corporate Punishment, 79 Mich. L. Rev. 386 (1981); Robert Cooter, Prices and Sanc-
tions, 84 Colum. L. Rev. 1523 (1984); Reinier II. Kraakman, Corporate Liability
Strategies and the Costs of Legal Controls, 93 Yale L.J. 857 (1984).
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In Part II, I describe the current approach in which prosecutors
obtain structural reform settlements at the charging stage through
deferral or nonprosecution agreements. While the DOJ’s current
deferred prosecution approach raises concerns about executive
power, it remains more complex than it first appears. I provide an
empirical study of the terms in agreements the DOJ has negotiated
to date (summarized in Appendices A and B) to assess how prose-
cutors have exercised their discretion in practice.” This empirical
analysis shows that the DOJ, in the four years after adopting its
new policy in 2001, has by and large stayed true to its stated mis-
sion and consistently pursued compliance by negotiating the ap-
pointment of independent monitors and requiring compliance pro-
grams. Out of these agreements a consistent remedial approach
cemerged. These agreemenls (racked the [ederal Organizalional
Sentencing Guidelines, which already mitigate sentences for or-
ganizalions with “clfcclive” compliance programs. Ycl the DOJ
also exercised broad discretion to include terms unrelated to com-
pliance and reserved for itself supervision of compliance and the
unilateral power to declare a breach. T'urther, several alternative
means to obtain structural reform were available, operating at later
stages of a criminal case with greater judicial oversight. As another
option, prosecutors could have sought parallel civil remedies. The
DOJ chose to depart from those more traditional means for ob-
taining compliance. Instead, the DOJ chose to seek structural re-
form at the charging stage, chiefly to minimize the dire conse-
quences of an indictment to an organization. Judicial review is also
very deferential at the charging stage, however, giving prosecutors
especially wide discretion.

In Part 111, I explore issues raised by structural reform prosecu-
tions, beginning with a section framing what “prosecutorial abuse”
could mcan in an arca where proscculors relain such broad discre-
tion. In the civil context, the legitimacy of structural reform was
questioned when private plaintiffs sought supcrvision of govern-
ment by courts. Those concerns do not apply here. I develop how
judicial review in Lhe criminal conlexl, unlike in civil cases, remains
quite deferential, for doctrinal and institutional reasons, and par-
ticularly at the charging stage. Other concerns in civil cases related

*' See infra Appendices A & B.
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to the broad reach of remedies. Those concerns were over time ad-
dressed in some respects by judicial limits and in others by com-
mon acceptance of the effectiveness of certain remedies. Given a
limited role for judicial review, the DOJ itself may be the entity
with the greatest ability to shape its structural reform approach,
absent intervention by Congress. Already, organizations and Con-
gress have created pressure leading the DOJ to moderate its ap-
proach. If the DOJ, and perhaps regulators, organizations, courts,
or Congress, make explicit an understanding that prosecutors now
pursue a structural reform approach, and then further clarify this
set of remedial practices, structural interventions may evolve to-
wards a morc predictable crime deterrent.

1. STRUCTURAL REFORM AND PROSECUTORIAL DISCRETION

Prosecutors have long sought to combat organizational crime in
various [orms, bul, in a paradigm shill, they increasingly atlempl Lo
reform institutions themselves rather than impose punitive fines
and imprisonment upon individual offenders. I first present the
story of the KPMG deferred prosecution to illustrate the scope of
these structural reform efforts. In the second Section in this Part, I
tie these efforts to the classic civil model for structural reform liti-
gation. Prosecutors now employ some of the same tools developed
by private attorneys general. Third, 1 explore the alternatives to
pursuing structural reform that prosecutors could have chosen and
suggest some reasons why they did not. I show how the structural
reform agenda of prosecutors was shaped by the substance of fed-
eral criminal law and the power and discretion of prosecutors in
our criminal system.

A. The KPMG Prosecution Deferred

Onc Assistant U.S. Allorncy cxplained that whal I term struc-
tural reform prosecutions provide “a way to get better results more
quickly. . .. Wc're gelling the sort of signilicant reforms you might
not even get following a trial and conviction.” The KPMG case
provides a vivid illustration of the injunclive lerms [ederal prosecu-

* Vanessa Blum, Justice Deferred: The Teds’ New Weapon of Choice Makes Com-
panies Turn Snitch to Save Themselves, Legal Times, Mar. 21, 2005, at 1 (quoting the
lead Assistant U.S. Attorney in the Computer Associates case).
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tors obtain in agreements resolving the most high-profile corporate
prosecutions, and the successes and flaws of such settlements.

By 2005, it emerged that KPMG, one of the largest accounting
firms in the world, engaged in tax fraud that resulted in $2.5 billion
in evaded taxes by wealthy individuals. As early as 2001, the Inter-
nal Revenue Service (“IRS”) investigated certain tax shelters and
issued summonses to KPMG, with which KPMG did not comply,
prompting the IRS to seek judicial enforcement in 2002.” A Senate
Subcommittee began an investigation and at hearings in November
2003, KPMG employees were questioned.” By 2004, the IRS re-
ferred the case to the DOJ for possible criminal prosecution.”

In 2004, a criminal complaint was filcd by the¢ DOJ against
KPMG, “the largest criminal tax case ever filed.”” In 2004 and
2005, KPMG and proscculors al the Uniled Stales Allorney’s Ol-
fice for the Southern District of New York entered into lengthy
discussions. KPMG ollcred (o cooperale and “clcan house™ (o save
the company and avoid an indictment.” The negotiations operated
at a high level, with executives meeting directly with the U.S. At-
torney.”

On August 25, 2005, after the grand jury had been convened but
before an indictment had been issued, the DOJ and IRS an-
nounced that the criminal prosecution of KPMG would not go
forward, though prosecution of individual employees would pro-
ceed, because an agreement had been reached.” U.S. Attorney

**See United States v. KPMG, 316 F. Supp. 2d 30, 31-32 (D.D.C. 2004).

* See United States v. Stein, 435 F. Supp. 2d 330, 380 (S.D.N.Y. 2006), appeal dock-
eted, No. 06-4358 (2d Cir. Sept. 19, 2006).

*See id. at 339.

**See Press Release, Dep’t of Justice, KPMG to Pay $456 Million for Criminal Vio-
lations in Relation to Largest-Ever Tax Shelter Fraud Case (Aug. 29, 2005),
http//www.usdoj.gov/opa/pr/2005/August/05_ag_433.html; Letter from David N. Kel-
ley, U.S. Attorney, S. Dist. of N.Y ., to Robert S. Bennett, Attorney for KPMG (Aug.
26, 2005), http//www.usdoj.gov/usao/nys/pressreleases/ AugustOS/kpmgdpagmt.pdf
[hereinafter KPMG Agreement].

' See Stein, 435 F. Supp. 2d at 341.

*See id. at 348.

”See id. at 349; see also Sue Reisinger, Mr. Clean, Corp. Counsel, Nov. 2005, at 82,
available at http://www.law.com/jsp/ihc/PubArticleIIIC.jsp?id=1131425800801. The
DOJ had been intent on pursuing a trial, in part because of perceived evasion by
KPMG in not turning over documents. Id. at 85. Ultimately, negotiations that in-
cluded KPMG’s new general counsel, former U.S. District Judge Sven Lrik ITolmes,
produced an agreement. Id. at 87-88.
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General Alberto Gonzales cited “the reality that the conviction of
an organization can affect innocent workers and others associated
with the organization, and can even have an impact on the national
economy.””

Though federal courts have statutory authority to reject the de-
ferral of a prosecution, District Judge Loretta A. Preska apparently
ratified it on August 29, 2005, after a hearing and without any al-
terations to the terms.” The resulting deferred prosecution agree-
ment provided a remarkable blueprint for radical structural change
at KPMG.

The agreement begins with a detailed admission of wrongdoing,
stating that KPGM “[a]ssistcd high nct worth United States citi-
zens to evade United States individual income taxes on billions of
dollars in capilal gain and ordinary income by developing, promol-
ing and implementing unregistered and fraudulent tax shelters.”
The agreement provided for a payment of $456 million, including
fines and full restitution to the IRS.* The provisions placed “per-
manent restrictions” on KPMG’s tax practice, barring taking on
new private tax clients, terminating its tax and benefits practice,
preventing it from issuing advice and selling certain pre-packaged
tax products, and limiting work for individual clients.” The agree-
ment is also “permanent” in that it requires continuing cooperation
with the DOJ, without any time limit.

The compliance reforms reached further. KPMG agreed to “im-
plement and maintain an effective compliance and ethics program
that fully comports with the criteria set forth in Section 8B2.1 of
the United States Sentencing Guidelines.”™ Attorney General
Gonzales called this the “most important” part of the agreement,

“Id. at 89.

#See United States v. KPMG LLP, No. 1:05-CR-00903-LAP (S.DN.Y. Aug. 29,
2005) (docket entries 1-4); see also KPMG Agreement, supra note 26, 11 (the
Apgreement “must be approved by the Court, in accordance with 18 U.S.C.
§ 3161(h)(2)”).

“KPMG Agreement, supra note 26, | 2.

*1d. 1 3; see also Mark W. Lverson, Comm’r, IRS, Statement Regarding KPMG Cor-
porate I'raud (Aug. 29, 2005), http://www.irs.gov/newsroomyarticle/0,,id=146998,00.html
(noting importance of “blue chip firms like KPMG that, by virtue of their promi-
nence, set the standard of conduct for others™).

*See KPMG Agreement, supra note 26, q 6.

*1d. ] 16.
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vital to “help prevent such wrongdoing in the future.”* The Guide-
lines, as discussed below, require a comprehensively defined series
of compliance protocols, risk analysis, training programs, and au-
diting.

Beyond those efforts, KPMG created “a permanent compliance
office and a permanent educational and training program relating
to the laws and ethics governing the work of KPMG’s partners and
employees.”” The program paid “particular attention to practice
areas that pose high risks.”® The agreement added that whistle-
blowers shall be protected and rewarded, a hotline shall be created
to report noncompliance, and “KPMG shall take such additional
personnel actions for wrongdoing as arc warranted.” Further, the
agreement mandated that “KPMG shall take steps to audit the
Compliance & Elhics Program Lo cnsurc il is carrying oul the du-
ties and responsibilities set out in this Agreement.” Thus the
compliance program itscll was (o be evalualed so that compliance
efforts would be continually improved. Such data collection tasks
KPMG with not only detection of employee wrongdoing but also
predicting and preventing future criminality among employees.

Overseeing these efforts, the agreement required KPMG to
permit the DOJ to appoint an “independent monitor” to serve for
three years." Richard Breeden, a former SEC Chairman, received
the appointment (he previously served as a special master oversee-
ing SEC compliance at MCI/WorldCom). Once his term expired,
the IRS then was to monitor KPMG’s tax practice for two more
years.”

Breeden was empowered to “review and monitor KPMG’s com-
pliance with this Agreement,” to “review and monitor KPMG’s
maintenance and execution of the Compliance & Ethics Program,”

* Alberto R. Gonzales, U.S. Attorney Gen., Prepared Remarks at the Press Con-
ference Regarding KPMG Corporate Fraud Case (Aug. 29, 2005),
http/fwww.usdoj.gov/ag/speeches/2005/082905agkpgmeorpiraud.htm.

i KPMG Agreement, supra note 26, | 16.

Id.

*1d. KPMG then created and described on its website a 24-hour whistleblower
website and telephone hotline for employees. See KPMG’s Lithics and Compliance
ITotline, http://www.us kpmg.com/news/index.asp?cid=2012 (last visited Mar. 6, 2007).

"“KPMG Agreement, supra note 26, | 16.

“See id. 1 18(e)(T). Up to two additional years may be added to the Monitor’s term
if,Ain its sole discretion, the DOJ finds KPMG breached the agreement. Id.

1d. 9 19.
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and to “recommend such changes as are necessary to ensure con-
formity with the Sentencing Guidelines and this Agreement, and
that are necessary to ensure that the Program is effective.” To ac-
complish those broad ends, he was invested with sweeping powers,
such as unrestricted access to information, including any corre-
spondence or email of KPMG employees, and inquisitorial powers,
including the right to call a meeting or interview any KPMG part-
ner, employee, or agent.* In addition, “[tJhe Monitor shall have the
authority to employ legal counsel, consultants, investigators, ex-
perts, and any other personnel necessary to assist in the proper dis-
charge of the Monitor’s duties.” Furthermore, “[tlhe compensa-
tion and cxpenscs of the Monitor, and of the persons hired under
his or her authority, shall be paid by KPMG.”* The Monitor had
the authorily (o “lake any other aclions thal arc necessary (o cllce-
tuate his or her oversight and monitoring responsibilities.”” Nei-
ther the KPMG Monilor’s reports, nor any ol ils other aclions,
have been made public.

In addition to the ways it reshaped corporate governance within
KPMQ, the agreement had substantial effects on nonparties. Nine-
teen individual employees and former KPMG tax partners face
criminal charges and must argue that KPMG’s admissions that the
relevant tax shelters were illegal and intended to assist clients in
breaking the law should not prejudice them or constitute a finding
as a matter of tax law.” Further impeding their defense (and em-
powering their prosecution), the Monitor may interview any cur-
rent employee for any reason.”

Several of those employees filed motions complaining that the
DOJ pressured KPMG to decline to pay for their criminal defense
as part of its effort to show its cooperation. District Judge Lewis
Kaplan ruled that the DOJ unconstitutionally pressured KPMG to
cul ofl legal delense payments, and though the indictments would

“1d. q 18(a).

"1d. 1 18(b).

“1d. ] 18(c).

“1d. 1 18(e)(VI).

“1d. 9 18(d).

“See Press Release, Dep't of Justice, Superseding Indictment of 19 Individuals
Tiled in KPMG Criminal Tax I'raud Case (Oct. 17, 2005), http://www.usdoj.gov/opa/
p1/2005/October/05_tax_547.html.

“KPMG Agreement, supra note 26, T 18(b).
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not be dismissed, the defendants could file ancillary civil actions for
reimbursement.” Judge Kaplan, mincing no words, decried the
power the DOJ exercises in organizational cases, stating:

Justice is not done when the government uses the threat of in-
dictment—a matter of life and death to many companies and
therefore a matter that threatens the jobs and security of blame-
less employees—to coerce companies into depriving their pre-
sent and even former employees of the means of defending
themselves against criminal charges in a court of law.™

Judge Kaplan’s rulings have continued to raise important issues for
scholars to consider concerning the effects of these far-reaching
agreements on cmploycces. For example, Judge Kaplan recently ¢x-
cluded certain proffer statements made by two employees of
KPMG as involunlary, ruling that the employees cooperaled with
prosecutors due to the threat that KPMG would not pay their legal
[ees, which was ilscll the product of governmenl coercion.™ Again
using strong language, Judge Kaplan complained that by “altering
the manner in which suspected corporate crime has been investi-
gated, prosecuted, and, when proven, punished,” federal prosecu-
tors have used “the exertion of enormous economic power by the
employer upon its employees to sacrifice their constitutional
rights.””

The KPMG agreement may also have industry-wide effects.
Given KPMG’s prominence in the industry, any reforms adopted
by the Independent Monitor may become established “best prac-

**See United States v. Stein, 435 F. Supp. 2d 330, 380 (S.D.N.Y. 2006), appeal dock-
eted, No. 06-4358 (2d Cir. Sept. 19, 2006).

*'1d. at 381-82 (footnotes omitted).

*See United States v. Stein, 440 F. Supp. 2d 315, 326-38 (S.D.N.Y. 2006) (ruling
that while some employees did not offer evidence that they cooperated due to coer-
cion, two offered “compelling” evidence that their proffers were the product of coer-
cion).

*1d. at 337. Judge Kaplan also noted “more than a little tension” between two DOJ
lines of argument: while the DOJ argued that these statements were uncoerced by the
government, it simultaneously took the position that employees who make false
statements to private attorneys representing their employer under investigation and
cooperating with the DOJ may be obstructing justice. Id. at 337 & n.114.
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tices” in the industry. The Monitor may thus wield tremendous in-
fluence.”

The agreement may also create industry-wide effects in a regula-
tory manner. The agreement includes detailed factual findings re-
garding the criminality of particular tax shelters that had not previ-
ously been found illegal by a court nor been made illegal by an IRS
regulation. Some tax experts predict that, using those stipulated
findings, “[tlhe 1RS and Justice Department will attempt to use
KPMG’s admissions as evidence in litigation with taxpayers on the
merits of the shelters.”” In that sense, the agreement does an end
run around time-consuming notice and comment rules.® More
broadly, the process through which the agreement was reached re-
flects a collaborative approach by the DOJ, where the IRS was in-
limalcly involved [rom the invesligalion stage (o Lhe dralling and
implementation of the agreement.

A dillcrent kind of clfect on induslry may also have been con-
sidered in negotiations between KPMG and the DOJ. Proceeding
to trial against KPMG, a “big five” accounting firm (already re-
duced to a “big four” by the Andersen prosecution), might have
weakened the accounting industry, which the DOJ counts on to
audit corporations to prevent and detect corporate fraud.” Indeed,
KPMG provides consulting on corporate compliance issues, includ-
ing on technology to improve compliance programs and auditing.”

*See Scott D. Michel & Kevin E. Thorn, Deferred Prosecution Agreements: Impli-
cations for Corporate Tax Departments, 58 Tax Executive 49, 53-54 (2006).

*1d. at 52. The DOJ obtained similar factual admissions in the related German
Bank HVB deferred prosecution agreement.

* Raising additional questions regarding the KPMG tax shelters, nicknamed “Blips,
Flip, Opis and SOS,” a newly discovered IRS document indicates that there was sub-
stantial debate within the IRS about whether such shelters had to be registered with
the agency. See Lynnley Browning, Document Could Alter KPMG Case, N.Y. Times,
Sept. 15, 2006, at C1. Nevertheless, the government’s case also relies upon other re-
lated frauds in additiou to failure to register the shelters. See id. In an additional pos-
sible blow to the case, a federal judge in Texas ruled that the IRS cannot retroactively
apply 2003 rules regarding these tax shelters to prior conduct. See Lynnley Browning,
Judge Rules a Tax Shelter In KPMG Case Is Legitimate, N.Y. Times, July 21, 2006, at
C3.

”See Albert B. Crenshaw & Carrie Johnson, Regretful KPMG Asks for a Break,
Wash. Post, June 17, 2005, at D1.

*KPMG’s website describes its corporate compliance consulting services, including
an annual “integrity survey” of compliance at firms nationwide. See KPMG ITome
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KPMG had every incentive to fully comply to protect its business
in the compliance industry and to distance itself from wrongdoing
employees.

The agreement ended on December 31, 2006, at which point the
DOJ consented to the dismissal of the criminal information, stating
that “monitorship . . . has been comprehensive and effective.”” Up
until that point, the DOJ, in its sole discretion, could have found
that KPMG breached the agreement,” and in that case, the DOJ
could have added up to five years to the agreement term or, at its
option, pursued a criminal proceeding. This would have nearly cer-
tainly resulted in conviction because the DOJ could have made full
usc of all statcments and admissions by KPMG obtaincd in thc
agreement and through KPMG’s cooperation with the DOJ and
the Monilor.” The indictment was dismissed by the court on Janu-
ary 2, and shortly thereafter, the individual defendants filed mo-
tions with Judge Preska (o inlervenc and appear as amicus curiac
to vacate the dismissal order.” The court accepted the filings,
which were contradictory: one former employee argued that it was
against public policy to allow the prosecution to be terminated
given KPMG’s actions, while a group of former employees argued
that the entire agreement should be rescinded and the fines re-
turned, because the agreement provided the DOJ with unconstitu-
tional power over KPMG.” Judge Preska rejected those argu-
ments, questioning whether the intervenors had standing as
nonparties to the deferred prosecution, noting that prosecutors
have exceedingly broad discretion when deciding to terminate a
prosecution, and affirming the dismissal of the indictment.* Now
that the charges have been dismissed, the monitoring continues for
two more years supervised by the 1IRS, and the DOJ still reserves

Page, http://www.us.kpmg.com (last visited Mar. 6, 2007); KPMG’s Audit Committee
Institute, http//www.kpmg.com/aci/international.asp (last visited Mar. 6, 2007).

* Press Release, U.S. Attorney’s Office, S. Dist. of N.Y., Statement on the Dismissal
of Charges Against KPMG (Jan. 3, 2007), http//www.usdoj.gov/usao/nys/
pressreleases/January07/kpmgdismissalstatement.pdf [hereinafter Dismissal State-
ment].

“See KPMG Agreement, supra note 26, 9 10-12.

“Seeid. I 13.

“See United States v. KPMG LLP, No. 1:05-CR-00903-LAP, 2007 WL 541956
(S.D.N.Y.T%eb. 14, 2007).

“Id. at 8-9.

“Id. at 14-16.
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the right to reinstate the charges or extend the time that the moni-
torship lasts should it determine that “KPMG has violated any
provision of the [Deferred Prosecution Agreement].”

B. The Classic Civil Structural Reform Model

The KPMG example demonstrates the substantial power and
discretion prosecutors may exercise when, for the reasons just de-
scribed, they choose to pursue structural reform against an entity
rather than an indictment or conviction. Structural reform refers to
injunctive relief seeking to reform an institution, and its origins
were in civil rights litigation. Stepping back several decades to take
a longer view of the origins of the modcel, the structural reform
ideal’s recent ascendance in criminal law follows its metamorphosis
since the 1960s in civil rights law, reflecling shills in policy goals of
government and the public.

In civil rights law, structural rcform litigation rose Lo assumc
central importance given a need for deep institutional change fol-
lowing efforts to end segregation in the wake of Brown v. Board of
Fducation. As federal courts struggled to enforce decrees ordering
desegregation of schools, the school desegregation decree became
“|t]he prototype for the judiciary’s new supervisory role” in the
1970s as the model was then extended from schools to diverse ar-
eas such as prisons, medical care, public housing, disability assis-
tance, and special education. In his landmark article, Professor
Abram Chayes describes such efforts as fundamentally unlike tra-
ditional civil litigation “settling disputes between private parties
about private rights,” but rather constituting a new form of “public
law litigation” involving multipolar disputes, institutional reform,
outside involvement of parties such as “masters, experts, and over-
sight personnel,” and “a complex, on-going regime of performance
rather (han a simple, one-shol, onc-way (ransler.” In parlicular,

® Dismissal Statement, supra note 59.

*Colin S. Diver, The Judge as Political Powerbroker: Superintending Structural
Change in Public Institutions, 65 Va. L. Rev. 43,44 (1979).

¢ Abram Chayes, The Role of the Judge in Public Law Litigation, 89 ITarv. L. Rev.
1281, 1282, 1284, 1298 (1976).
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structural reform involved courts changing “the operation of large-
scale organizations.”*

The legitimacy of the classic structural reform model in part was
analogized to the model of the prosecutor. Civil rights lawyers
were envisioned as “private attorneys general” that would define
and then vindicate the public interest,” and were bolstered by stat-
utes providing for attorney’s fees to reward successful litigation
under that rationale.”

Professors Chayes, Owen Fiss, and others argued that courts
would inevitably move toward broad structural reform litigation
and that in appropriate circumstances, judges should exercise great
discrction, decoupling the remedy from the contours of the consti-
tutional right when designing and implementing a structural rem-
cdy.” A new body of remedial law developed. As courts and spe-
cial masters continued to seek the means to remedy problems like
school scgregation, poor prison and mcenlal hospilal condilions,
and housing discrimination, new remedial norms took hold in each
particular context, which in turn helped to define the content of the
underlying constitutional rights.”

As remedies matured during years of experience implementing
structural reform remedies, courts also limited the scope, duration,
and content of structural reform remedies. While the Court ini-

% Owen Fiss, The Supremme Court, 1978 Term—Foreword: The Forins of Justice, 93
Harv. L. Rev. 1,5 (1979).

“See Flast v. Cohen, 392 U.S. 83, 119 (1968) (Harlan, J., dissenting) (describing ori-
gins of the term “private attorneys-general”); Associated Indus. of New York State,
Inc. v. Ickes, 134 F.2d 694, 704 (2d Cir. 1943) (first decision using the term); William
B. Rubenstein, On What A “Private Attorney General” Is—And Why It Matters, 57
Vand. L. Rev. 2129 (2004).

"The Civil Rights Attorney’s Fees Awards Act of 1976, 42 U.S.C. § 1988 (2000); S.
Rep. No. 94-1011, at 4-5 (1976) (explaining the Senate’s intent to shift fees to reward
civil rights lawyers acting as “private attorneys general”).

" See Abram Chayes, The Supreme Court, 1981 Term—Foreword: Public Law Liti-
gation and the Burger Court, 96 Harv. L. Rev. 4, 45-46 (1982); Fiss, supra note 68, at
21-22; William Fletcher, The Discretionary Constitution: Institutional Remedies and
Judicial Legitimacy, 91 Yale L.J. 635 (1982); Donald Horowitz, Decreeing Organiza-
tional Change: Judicial Supervision of Public Institutions, 1983 Duke L.J. 1265, 1268.

" See John C. Jeffries, Jr., The Right-Remedy Gap in Constitutional Law, 109 Yale
L.J. 87, 11013 (1999); Daryl J. Levinson, Rights Lssentialism and Remedial Lquili-
bration, 99 Colum. L. Rev. 857, 873-82 (1999); David Zaring, National Rulemaking
Through Trial Courts: The Big Case and Institutional Reform, 51 UCLA L. Rev.
1015, 1040 n.122 (2004) (noting a path dependency in adoption of structural remedies
in certain contexts).
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tially held that district courts could exercise broad discretion in ex-
ercising equitable powers,” during a decades-long period of re-
trenchment beginning in the early 1970s, the Court narrowed the
scope of available structural remedies.” The Court enacted justi-
ciability limits specific to actions seeking injunctive relief;” empha-
sized doctrines of federalism,” comity, and local control;” urged
least restrictive remedies for civil rights violations;” and encour-
aged lower courts to modify, narrow, and terminate consent de-
crees.” Supreme Court Justices then disparaged overreaching in
structural reform remedies as “wildly . . . intrusive,”™ leaving courts
“enmeshed in ... minutiae,”* and “judicial overreaching ... [that]
cviscerates a State’s discretionary authority over its own programs
and budgets.”® Particularly in school desegregation decisions, the
Courl instructed lower courts Lo limil the boundarics of remedics
that departed too far from the scope of the constitutional violations

”See, e.g., Milliken v. Bradley, 433 U.S. 267, 281 (1977) (“Once invoked, ‘the scope
ol a district courl’s equilable powers Lo remedy past wrongs is broad.”™) (cilation
omitled); Grilfin v. County Sch. Bd., 377 U.S. 218, 221 (1964); Brown v. Bd. of Educ.
(Brown IT), 349 U.S. 294, 300 (1955); see also Judith Resnik, For Owen M. Fiss: Some
Reflections on the Triumph and the Death of Adjudication, 58 U. Miami I.. Rev. 173,
178-79 (2003); David Rudovsky, Running in Place: The Paradox of Expanding Rights
and Restricted Remedies, 2005 U. I1l. L. Rev. 1199, 1209.

™See, e.g., Brandon Garrett & James Liebman, Experimentalist Equal Protection,
22 Yale L. & Pol’y Rev. 261, 270-72 (2004); Paul Gewirtz, Remedies and Resistance,
92 Yale 1..1. 585, 587 (1983); Jeffries, supra note 72, at 113.

?See City of Los Angeles v. Lyons, 461 U.S. 95, 112 (1983) (urging “restraint in the
issuance of injunctions against state officers engaged in the administration of the
States’ criminal laws™).

"*See Missouri v. Jenkins, 515 U.S. 70, 112-13 (1995); Younger v. Harris, 401 U.S.
37,53 (1971).

" E.g., Milliken v. Bradley, 418 U.S. 717, 744-45 (1974).

“See, e.g., Jenkins, 515 U.S. at 83-90 (condemning, as beyond the district court’s
remedial powers, a plan to desegregate Kansas City schools by inducing white subur-
ban children to transfer voluntarily).

" Frew v. Hawkins, 540 U.S. 431, 442 (2004); Local No. 93, Int’l Ass’n of Firefight-
ers v. City of Cleveland, 478 U.S. 501, 529 (1986).

*Lewis v. Casey, 518 U.S. 343,362 (1996).

* Bell v. Wolfish, 441 U.S. 520, 562 (1979) (disapproving orders that “enmeshed
[lower courts] in the minutiae of prison operations™).

 Jenkins, 515 U.S. at 125, 131 (Thomas, J., concurring); accord Lewis, 518 U.S. at
349 (“[I]t is not the role of courts, but that of the political branches, to shape the insti-
tutions of government in such fashion as to comply with the laws and the Constitu-
tion.”).
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and to terminate oversight when substantial compliance was ob-
tained.”

The consensus account describes that as courts defined and lim-
ited the scope of remedies, the structural reform era passed, such
that “[t]here are no contemporary examples of bold, Brown-like
reformist judicial enterprises.”® Scholars produced a substantial
body of literature critically examining concerns of countermajori-
tarian legitimacy, federalism, comparative institutional compe-
tence, and the need for coherent remedial limits for the classic
structural reform model.”

However, structural reform litigation still persists and succeeds
in ncw forms, such as in statc courts, in challenges brought by op-
ponents of affirmative action,” in areas governed by statutes,” and
in arcas in which plainliffs and governmenlt share incentives (o ¢n-
ter into experimentalist arrangements, such as in consent decrees
Lo resolve pressing public problems.® Rather (han wilhering on Lhe

 See supra noles 79-80.

“Myriam Gilles, An Aulopsy of the Structural Reform Tnjunction: Oops . .. TUs
Still Moving!, 58 U. Miami L. Rev. 143, 145 (2003); accord Resnik, supra nole 73, at
193; Carl 'I'obias, Public 1.aw Litigation and the Federal Rules of Civil Procedure, 74
Comell [.. Rev. 270, 295 (1989) (“Inslitulional reform liligalion generally has de-
creased since the mid-1970s.7); Russell .. Weaver, 'T'he Rise and Decline ol Struclural
Remedies, 41 San Diego L. Rev. 1617, 1623-28 (2004).

*See, e.g., Ross Sandler & David Schoenbrod, Democracy by Decree: What Hap-
pens When Courts Run Government (2003); Paul J. Mishkin, Federal Courts as State
Reformers, 35 Wash. & Lee L. Rev. 949, 951 (1978); Edward L. Rubin & Malcolm M.
Feeley, Judicial Policy Making and Litigation Against the Govermnent, 5 U. Pa. J.
Counst. L. 617, 630-36 (2003); Susan P. Sturm, A Normative Theory of Public Law
Remedies, 79 Geo. L.J. 1355, 1359 (1991); John Choon Yoo, Who Measures the
Chancellor’s Foot? The Inherent Remedial Authority of the Federal Courts, 84 Cal.
L. Rev. 1121, 1122-24 (1996).

* Gilles, supra note 84, at 145-46.

¥ Statutes that permit injunctive remedies include the Americans with Disabilities
Act (“ADA”), 42 U.S.C. § 12188(b)(2) (2000), the Individuals with Disabilities Edu-
cation Act (“IDEA”), 20 U.S.C. § 1403 (2000), and 42 U.S.C. § 1437d(j) (2000) (per-
mitting the Department of Housing and Urban Development to seek receivership of
troubled housing projects). Regarding the persistence of such litigation, see, for ex-
arngple, Zaring, supra note 72, at 1033.

*See Diver, supra note 66, at 70-75 (identifying where various institutional actors
have strategic incentives to cooperate in structural reform litigation); Brandon
Garrett, Remedying Racial Profiling, 33 Colum. ITum. Rts. L. Rev. 41, 92-98 (2001);
Charles I'. Sabel & William II. Simon, Destabilization Rights: IIow Public Law Litiga-
tion Succeeds, 117 Harv. L. Rev. 1015, 1019-20 (2004); Margo Schlanger, Civil Rights
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vine, the structural reform model instead adapted as it was re-
shaped by judicial review, political realities, and practical difficul-
ties in implementation.

An emerging consensus regarding an “industry standard” or set
of “best practices” was central to the development of each area
where structural reform remedies were pursued. These practices
then provided a template for attorneys, institutions, experts, and
courts.” Early disputes over the scope of remedies led to experi-
mentation until settled practices emerged that organizations could
rely on to structure their own governance and avoid litigation.
Thus, over time, not only did courts limit and clarify structural re-
form remedics, but a conscnsus cmerged regarding a defined set of
the most effective remedial practices.

The new and previously unexamined brand of structural reform
litigation developed by prosecutors shares the ambitions, though
nol the form, of the Chaycsian model.” The KPMG cxample illus-
trates how in structural reform prosecutions it is prosecutors, and
not courts, who serve as the chief decisionmakers and create the
clearinghouse for “multilevel” bargaining among parties and regu-
lators.” This slruclural reform liligation remains unsaddled with
the history of civil rights litigation and the remedial limitations that
federal courts elaborated to rein in private litigants seeking to re-
form public institutions. Here the paradigm is somewhat reversed,
with federal, public actors seeking to reform private institutions
(though also several local public institutions). The relevant “rights”
being vindicated are also of a very different character. Prosecutors
bring this modern wave of structural reform litigation in response

Injunctions Over Time: A Case Study of Jail and Prison Court Orders, 81 N.Y.U. L.
Rev. 550, 554-55 (2006).

*See Garrett & Liebman, supra note 74, at 300-03; supra note 88; see also John C.
Jeffries & George A. Rutherglen, Structural Reform Revisited, 95 Cal. L. Rev.
(forthcoming 2007); see generally Zaring, supra note 72.

" Abram Chayes did briefly note in his seminal article that “securities fraud and
other aspects of the conduct of corporate business, bankruptcy and reorganizations,
union governance, consumer fraud, housing discrimination, electoral reapportion-
ment, environmental management—cases in all these fields display in varying degrees
the features of public law litigation.” Chayes, supra note 67, at 1284.

"' See Diver, supra note 66, at 64—67, 77 (discussing civil structural reform litigation
as a bargaining process with the judge acting as a power broker between the parties);
Sabel & Simon, supra note 88, at 1019.
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to organizational crime and as government actors tasked with de-
fining law enforcement goals.

Structural reform in criminal cases, at first blush, appears impos-
sible. Injunctions are not technically available in criminal law. The
common law rule since the demise of the Star Chamber has been
that “equity will not enjoin a crime.”” Only where a legislature au-
thorizes it by a civil statute, such as in the RICO statute or federal
fraud statutes, may courts enter civil injunctions.” As I discuss in
Part II, civil RICO labor racketeering cases dating back to the
early 1980s provide an important early civil model for the recent
structural reform prosecutions, with similar provisions including
indcpendent monitoring and compliance programs. Yct ¢ven in a
criminal case, prosecutors may, during pre-trial diversion or plea
bargaining, imposc injunclive conditions as allernalives (o prosceu-
tion, just as courts do during probation. There is a long-standing
praclice ol adopling programs Lo dcfer and ullimalcly withdraw in-
dividual prosecutions so long as the defendants comply with certain
conditions; a federal statute permits deferral of prosecutions pur-
suant to written agreements.” When extending that approach to
organizations, however, none of the well-developed limitations
placed on civil structural remedies necessarily apply. After all,
prosecutors are public attorneys general. Further, as the following
Section explains, not only do civil remedial limits not apply to
prosecutors, but their discretion, resources, and power in the
criminal system permit far more expansive remedies than are
available in civil cases brought by private attorneys general.

”SEC v. Carriba Air, 681 F.2d 1318, 1321 (11th Cir. 1982). For some time, courts
could issue limited injunctions to prevent crimes to property or nuisance. See United
States v. Dixon, 509 U.S. 688, 694 (1993); In re Debs, 158 U.S. 564, 593-94 (1895). The
Supreme Court later insisted that jury trial rights be provided during contempt pro-
ceedings and rejected “standardless” injunctions deeming behavior a public nuisance.
See Bloom v. Illinois, 391 U.S. 194, 208 (1968).

"See 18 U.S.C. §1964(a) (2000) (“The district courts of the United States shall
have jurisdiction to prevent and restrain violations of section 1962 of this chapter by
issuing appropriate orders....”); James M. T'ischer. Understanding Remedies § 27
(1999) (describing modern “legislative supremacy” approach to enjoining criminality).

"See 18 U.S.C. § 3161(h)(2) (2000); infra note 166. Prosecutors have pursued de-
ferred prosecution in individual cases dating back to the “Brooklyn Plan” agreements
with first-time juvenile offenders in the 1930s. See, e.g., Stephen J. Rackmill,
Printzlien’s Legacy, the “Brooklyn Plan,” A.K.A. Deferred Prosecution, I'ed. Proba-
tion. June 1996, at 8, 8-15; se¢ also infra notes 207-08.



195

GARRETT_BOOK 5/17/2007 3:21 PM

2007] Structural Reform Prosecution 875

C. Alternatives to Structural Reform Prosecution

The DOIJ need not have pursued structural reform in the KPMG
case, nor did it often pursue structural reform in the past. Unlike
civil plaintiffs in the traditional structural reform litigation just dis-
cussed, prosecutors, federal prosecutors in particular, operate with
broad and often nearly unfettered discretion that provides them
with enhanced status in our criminal system.” Prosecutors are
tasked with seeking justice in the criminal system by defining the
state’s enforcement goals and deciding when to prosecute those
they deem deserving of criminal sanction.” The DOJ can pursue
convictions or not prosecute organizations at all. This Section ex-
plorcs thosc alternatives to shed light on the dilemmas raised by
organizational prosecutions and why, in response, the DOJ decided
Lo pursuc struclural reform.

1. Prosecuting All Organizations

Rather than pursue struclural reform, first, the DOJ could
prosecute organizations to obtain deterrent fines. I'ollowing deter-
rence theory, which provides an economic justification for corpo-
rate criminal liability, prosecutors should seek to impose an opti-
mal punishment based on the harm and the probability of

* See, e.g., Albert W. Alschuler, Sentencing Reforim and Prosecutorial Power: A
Critique of Recent Proposals for “Fixed” and “Presumptive” Sentencing, 126 U. Pa.
L. Rev. 550, 563-64 (1978); Marc L. Miller, Domination and Dissatistaction: Prosecu-
tors as Sentencers, 56 Stan. L. Rev. 1211, 1252-59 (2004); see also United States v.
Van Engel, 15 F.3d 623, 629 (7th Cir. 1993) (“The Department of Justice wields
enornious power over people’s lives, much of it beyond effective judicial or political
review.”). Whereas local prosecutors primarily enforce criminal violations, federal
prosecutors can often handpick their cases. The DOJ brings very few corporate
prosecutions and typically only in egregious cases. See Daniel C. Richman & William
J. Stuntz, Al Capone’s Revenge: An Essay on the Pohtical Economy of Pretextual
Prosecution, 105 Colum. L. Rev. 583, 608-12 (2005); Daniel Richman, Prosecutors
and Their Agents, Agents and Their Prosecutors, 103 Colum. L. Rev. 749, 758-67
(2003) (describing the structure and discretion of U.S. Attorneys’ Offices).

" See Standards for Criminal Justice: Prosecution Function & Defense Function
Standard 3-1.2(c), at 4 (1993) (“The duty of the prosecutor is to seek justice, not
merely to convict.”); Model Code of Prof’l Responsibility EC 7-13 (1980) (“The re-
sponsibility of a public prosecutor . . . is to seek justice, not merely to convict.”); An-
thony V. Alfieri, Prosecuting Violence/Reconstructing Community, 52 Stan. L. Rev.
809, 843-47 (2000); William Simon, Lthical Discretion in Lawyering, 101 ITarv. L.
Rev. 1083, 1090, 1123-25 (1988).
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detection of the malfeasance.” In individual cases, by way of con-
trast, the DOJ now pushes for the most severe punitive sentence
and does not seek leniency.” If punitive fines were imposed, or-
ganizations could then rationally decide what socially efficient
compliance measures to pay for. An important reason for a fines-
oriented approach is a lack of empirical evidence demonstrating
whether structural reforms such as compliance programs create ef-
fective remedies. The Sarbanes-Oxley Act, industry regulators, and
now the DOJ emphasize such reforms. Yet scholars raise impor-
tant questions about whether compliance programs have utility,
whether the move to excuse criminal liability may simply reward
“cosmetic compliance,”™ and whether firms may claim “good cor-
porate citizenship” in order to shift blame to lower-level “way-
ward” cmployces.™ All of those concerns suggest cause for skepti-
cism regarding the current legislative, regulatory, and prosecutorial
[ocus on compliance, and, in parlicular, these questions should be
further explored now that the DOJ emphasizes compliance in or-
ganizational crime prosecutions.

To be sure, scholars point out that if prosecutors did seek puni-
tive fines, firms might still be reluctant to adopt optimal precau-
tions in response because doing so could also mean detecting and
making a record of misconduct for which they could then be held

"See A. Mitchell Polinsky & Steven Shavell, Punitive Damages: An HKconomic
Analysis, 111 Harv. L. Rev. 869, 874-75 (1998); see also Guido Calabresi, The Costs
ot Accidents 26-30 (1970); Richard A. Posner, Economic Analysis of Law 165 (2d ed.
1977); Keith N. Hylton, Punitive Damages and the Economic Theory of Penalties, 87
Geo. L.J. 421,421 (1998) (explaining principle of optimal deterrence).

*The DOJ more recently has added guidelines that prosecutors should seek “the
most serious, readily provable offense” in individual prosecutions. Memorandum
from John Ashcroft, Attorney Gen., to All Federal Prosecutors (Sept. 22, 2003),
available at http://www.usdoj.gov/opa/pr/2003/September/03_ag_516.htm.

” William S. Laufer, Corporate Liability, Risk Shifting, and the Paradox of Compli-
ance, 52 Vand. L. Rev. 1343, 1415 (1999).

"™ 1d. at 1343 (“Given equivocal evidence of compliance effectiveness, the rise of the
good corporate citizenship movement risks undermining the objectives and spirit of
the corporate criminal law.”); see also Kimberly D. Krawiec, Cosmetic Compliance
and the Iailure of Negotiated Governance, 81 Wash. U. L.Q. 487, 504-05 (2003). I'or
a study suggesting that compliance programs can prevent misconduct, see Christine L.
Parker & Vibeke Lehmann Nielsen, Do Corporate Compliance Programs Influence
Compliance? 3-5 (Univ. of Melbourne Legal Studies Research Paper No. 189, 2006),
available at http:/papers.ssrn.com/sol3/papers.cfm?abstract_id=930238.



197

GARRETT_BOOK 5/17/2007 3:21 PM

2007] Structural Reform Prosecution 877

liable."" Agency problems may also undercut the effectiveness of a
punitive fine."” Indeed, agency problems are exacerbated in the or-
ganizational crime context in ways that may explain why the DOJ
now focuses on compliance and not on optimal punitive fines. Two
features of federal organizational criminal law define the problem:
(1) minimal respondeat superior requirements, and (2) open-
textured federal criminal prohibitions.

First, organizational prosecutions raise unique problems of over-
breadth not present in prosecutions of individual criminals, due to
the fictional nature of such entities.”” In criminal law, organizations
are treated as individual persons. For that reason, organizations do
possess some of the same protections as individual defendants. A
corporate defendant has the right to a grand jury, to a jury trial, to
be found guilly beyond a rcasonable doubl, and (o prolection un-
der the Double Jeopardy Clause."” However, unlike an individual,
an organizalion may bc criminally liable for the acl of a single
agent who violates a criminal law in the scope of employment and
with intent to benefit the corporation.”” That broad standard, in-

' See Vikramaditya S. Khanna, Should the Behavior of Top Management Maller?,
91 Geo. L.J. 1215, 1228-31 (2003); see also Jennifer Arlen & Reinier Kraakman, Con-
trolling Corporate Misconduct: An Analysis of Corporate Liability Regimes, 72
N.Y.U. L. Rev. 687, 704-09 (1997).

*®See Arlen & Kraakman, supra nole 101, at 690-91; Chris William Sanchirico, De-
tection Avoidance, 81 N.Y.U. L. Rev. 1331, 1337 (2006).

' See Samuel W. Buell, The Blaming Function of Entity Criminal Liability, 81 Ind.
[..). 473, 526 (2006): Coffee, supra note 20), at 407-10; Annie Geraghty, Corporate
Criminal Liability, 39 Am. Crim. L. Rev. 327, 338 & 1.73 (2002); V.S. Khanna, Corpo-
rate Criminal Liability: What Purpose Does It Serve?, 109 Harv. L. Rev. 1477, 1479—
81 (1996); Williain S. Laufer, Corporate Liability, Risk Shifting, and the Paradox of
Compliance, 52 Vand. L. Rev. 1343, 1350 (1999).

'*See Developments in the Law—Corporate Crime: Regulating Corporate Behav-
ior Through Criminal Sanctions, 92 Harv. L. Rev. 1227, 1230 (1979); Vikramaditya S.
Khanna, Corporate Defendants and the Protections of Criminal Procednre: An Eco-
nomic Analysis 7-11 (Michigan Law & Econ. Research Paper, Paper No. 04-015,
2004), available at http:/ssrn.com/abstract=657441.

" See N.Y. Cent. R.R. v. United States, 212 U.S. 481, 494-95 (1909). Further, after-
the-fact approval of the agent’s conduct, or ratification, can satisfy the scope and in-
tent requirements. See Restatement (Second) of Agency § 82 (1958); see also United
States v. Cincotta, 689 I'.2d 238, 24142 (Ist Cir. 1982) (stating that the agent’s “acts
must be motivated—at least in part—by an intent to benefit the corporation”);
Thompson Memo, supra note 16, at 1-2 (approving of the conviction of a corporation
“despite its claim that the employee was acting for his own benefit, namely his ‘ambi-
tious nature and his desire to ascend the corporate ladder’” (citing United States v.
Automated Med. Lab., 770 F.2d 399, 407 (4th Cir. 1985))). This twentieth-century de-
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tended to deter and to avoid issues of assigning responsibility
within complex firms, permits enormous exposure to acts of
agents™ and was drawn from tort principles of enterprise liability."”
Critics have asked the DOJ to impose its own more restrictive re-
spondeat superior standard. For example, the Committee on Capi-
tal Markets Regulation recommends that the DOJ largely adhere
to its approach, but limit prosecutions only to “exceptional circum-
stances of pervasive culpability throughout all offices and ranks,”"™

Second, the criminal prohibitions for which organizations may
be held liable under those broad respondeat superior standards
remain notoriously vague. Congress enacted substantive criminal
law rulcs with opcen-texturcd prohibitions and reduced culpability
resembling civil standards for liability.'” For example, broad fed-
cral criminal [raud stalules lecave much (o the inlerprelation of

velopment altered the common law rule that “[a] corpeoration cannot commit treason,
or felony, or other crime, in [ils] corporale capacily: though [ils] members may, in
Lheir distincl individual capacities.” William Blackslone, 1 Commenlaries *464.

' See Gerard E. Lynch, The Role of Criminal Law in Policing Corporate Miscon-
duct, 60 lLaw & Contemp. Probs. 23, 24 (1997) (“[1'lhere is often no distinction be-
lween whal Lhe proseculor would have Lo prove Lo eslablish a crime and what Lhe
relevant administrative agency or a private plaintiff would have to prove to show civil
liability.”); see also John C. Coffee, Jr., Does “Unlawful” Mean “Criminal”?: Reflec-
tions on the Disappearing Tort/Crime Distinction in American Law, 71 B.U. L. Rev.
193, 246 (1991).

" By 1918, Judge Learned Hand observed “there is no distinction in essence be-
tween the civil and the criminal liability of corporations, based upon the element of
intent or wrongful purpose.” United States v. Nearing, 252 F. 223, 231 (SD.N.Y.
1918). On tort origins for enterprise liability, see George L. Priest, The Invention of
Enterprise Liability: A Critical History of the Intellectual Foundations of Modern
Tort Law, 14 J. Legal Stud. 461, 465 (1985).

' Comm. on Capital Mkts. Regulation, supra note 8, at 13. Of course, that standard
is entirely consonant with the DOJ’s current Guidelines. See Memorandum from Paul
J. McNulty, Deputy Attorney Gen., to Heads of Dep’t Components, U.S. Attorneys 4
(Dec. 12, 2006), http://www.usdoj.gov/dag/speech/2006/menulty_memo.pdf. [hereinaf-
ter McNulty Memo].

' See, e.g., John C. Coffee, Jr., The Metastasis of Mail I'raud: The Continuing Story
of the “Lvolution” of a White Collar Crime, 21 Am. Crim. L. Rev. 1, 9-10 (1983);
John C. Coffee, Jr., Paradigms Lost: The Blurring of the Criminal and Civil Law
Models—And What Can Be Done About It, 101 Yale L.J. 1875, 1875 (1992); Lynch,
supra note 106, at 36-37; see also Daniel C. Richman, I'ederal Criminal Law, Con-
gressional Delegation, and Enforcement Discretion, 46 UCLA L. Rev. 757, 760-70
(1999).
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courts and prosecutors, and many incorporate compliance with
regulations.™

Thus, the DOJ can readily obtain convictions given broad re-
spondeat superior liability and substantive criminal law. The DOJ
nevertheless rejected a deterrence approach in which it would have
sought convictions or punitive fines because of a different agency
problem: an indictment has such great collateral consequences on
the entire entity and also blameless employees, shareholders, con-
sumers, and creditors.” Those collateral consequences include se-
vere regulatory prohibitions such as debarment or revocation of li-
censing.”” Even for firms without extensive reliance on government
contracts or liccnsing, the reputational cffects of an indictment,

" See, e.g., 18 US.C. §§ 1341, 1343 (2000) (mail fraud and wire fraud); see discus-
sion in Dan M. Kahan, Is Chevron Relevant to Federal Criminal Law?, 110 Harv. L.
Rev. 469, 475-76 (1996).

" See Thompson Memo, supra note 16, at 12 (“[PJrosecutors may take into account
the possibly substantial consequences to a corporation’s officers, directors, employ-
ees, and shareholders, many of whom may, depending on the size and nature (e.g.,
publicly vs. closely held) of the corporation and their role in ils operalions, have
played no role in the criminal conduct, have been complelely unaware of iL, or have
been wholly unable to prevent it.”); see also Bruce Coleman, Is Corporate Criminal
[iability Really Necessary?, 29 Sw. [..J. 908, 919-20 (1975).

" See Thompson Memo, supra nole 16, al 12 (“Proseculors should also be aware of
non-penal sanclions thal may accompany a criminal charge, such as polential suspen-
sion or debarment fromn eligibility for government contracts or federal funded pro-
grams such as health care.”); 48 CF.R. § 9.406-2(a) (1998) (providing for debarment
and suspension from government contracts or subcontracts during criminal prosecu-
tion). However, interestingly adopting a parallel structural reform approach, the de-
barment provisions permit excusing debarment if “the contractor had effective stan-
dards of conduct and internal control systems in place at the time of the activity which
constitutes cause for debarment or had adopted such procedures prior to any Gov-
ernment investigation of the activity cited as a cause for debarment.” 48 CF.R.
§ 9.406-1(a)(1). Other factors relevant to the excusal of debarment include whether
“the contractor cooperated fully with Government agencies,” and whether it adopted
any Government-recommended remedial measures. 48 CF.R. §§ 9.406-1(a)(4), (7).
Examples of laws governing regulated industries that disqualify criminally prosecuted
firms include the following: Securities Act of 1933, 15 U.S.C. § 77t(b) (2000); Securi-
ties Exchange Act of 1934, 15 U.S.C. §§ 780(b)(4)—(6), 78u(d)—(e) (2000); Investment
Advisers Act of 1940, 15 US.C. § 80b-3(e) (2000); Commodity Ixchange Act, 7
U.S.C. § 12a (2000); I'ederal Deposit Insurance Act, 12 U.S.C. § 1818(a)(2) (2000);
Medicare and Medicaid Patients and Program Protection Act, 42 U.S.C. § 1320a-7
(2000). See generally White Collar Crime Comm.. Am. Bar Ass’n, I'inal Report: Col-
lateral Consequences of Convictions of Organizations (1991); Andrew T. Schutz, Too
Little Too Late: An Analysis of the General Service Administration’s Proposed De-
barment of WorldCom, 56 Admin. L. Rev. 1263 (2004).
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much less a conviction, may be severe.'” As a result, prosecutors
face great incentives to avoid an indictment that can destroy a cor-
poration and as a result harm employees, shareholders, and cus-
tomers.

The overdeterrent effect of an indictment provided great impe-
tus for the DOJ to resolve prosecutions pre-indictment at the
charging stage. A turning point for the DOJ was the Arthur An-
dersen LLP case. Andersen decided to go to trial rather than agree
to a deferred prosecution agreement because the terms gave so
much “power and discretion to the Justice Department.”™ Ander-
sen later sought bankruptcy in part because its conviction, though
latcr reversed, resulted in automatic debarment by the SEC and
inability to provide services to public corporations.”™ The DOJ suf-
[cred greal crilicism [ollowing Andersen’s collapsc and has since
moderated its approach to explicitly take into account collateral
conscquences in organizalional cascs."® Thal said, the DOJ slill
sometimes pursues indictments; the class action law firm Milberg
Weiss Bershad & Schulman was indicted after balking at a deferral
agreement."’

Organizational prosecutions also impose special burdens on the
DOJ, further explaining the “cooperation dynamic.”"® Organiza-

" See Buell, supra nole 103 (providing analysis of the [unclioning and (he Tole of

reputational sanction in organizational prosecutions); Pamela H. Bucy, Organiza-
tional Sentencing Guidelines: The Cart Betore the Horse, 71 Wash. U. L.Q. 329, 352
(1993) (“In some instances adverse publicity alone can cause corporate devasta-
tion.”).

" See Richard B. Schmitt et al., Behind Andersen’s Tug of War with U.S. Prosecu-
tors, Wall St. I, Apr. 19, 2002, at C1.

" See Arthur Andersen LLP v. United States, 544 U.S. 696, 703 (2005); Elizabeth
K. Ainslie, Indicting Corporations Revisited: Lessons of the Arthur Andersen Prose-
cution, 43 Am. Crim. L. Rev. 107, 110 (2006). See generally 17 C.FR § 201.102(e)(2)
(2005).

' See Thompson Memo, supra note 16, at 12-13.

" See Julie Creswell, U.S. Indictment for Big Law Firm in Class Actions, N.Y.
Times, May 19, 2006, at Al (quoting the U.S. Attorney as saying, “We really had a
situation where the firm was not accepting responsibility, was not making any sub-
stantial changes to the firm itself. We really were in a situation where we had no
choice but to indict.”). Milberg Weiss responded that the agreement would have re-
quired improper waiver of attorney-client privilege. See Milberg Weiss, Statement
Regarding Indictment (May 18, 2006), http://www.milbergweissjustice.com/
ourstatements.php.

‘*See Darryl K. Brown, The Problematic and TFaintly Promising Dynamics of Cor-
porate Crime Lnforcement, | Ohio St. J. Crim. L. 521, 526-29 (2004).
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tional prosecutions require a substantial investment due to their
complexity, the organizations’ greater ability to conceal informa-
tion, attorney-client privilege issues, access to very highly paid de-
fense counsel, and the factual complexity of such cases. Perhaps for
those reasons, for decades federal prosecutors chose to prosecute
very few organizations.™ It was not until 1999 that the DOJ issued
any document making transparent its approach to exercising dis-
cretion regarding organizations. That document, known as the
Holder Memo, was updated in 2001 in a memo by then-Deputy At-
torney General Larry Thompson known as the Thompson Memo,
and then slightly revised in the 2006 McNulty Memo.” Prosecutors
arc instructed to consider whether prosccution is neccssary at all or
whether civil or regulatory fines sufficiently punish and deter.”
The need for more [ormalized procedures may also be cxplained
by the acceleration in organizational prosecutions post-Enron, dis-
cusscd next.

The DOJ has now firmly rejected an optimal deterrence ap-
proach to organizational punishment, and, as developed below, the
DOIJ does not chiefly seek punitive fines in its settlements and em-
phasizes instead restitution to compensate victims. Nor could the
DOJ easily adopt optimal deterrence as its goal because the Sen-
tencing Commission has already adopted Guidelines that reject op-
timal punishment and instead mitigate fines if a firm has “effective
compliance” programs.” Due to the Guidelines, even if the DOJ
aggressively pursued convictions, the resulting sentences might

119

See Khanna, supra note 104, at 25-26.

" See Thompson Memo, supra note 16, at 13; McNulty Memo, supra note 108, at
17. Also, until the Organizational Sentencing Guidelines were promulgated in 1991,
fines remained low and civil awards might have had the greater etfect. See Cindy R.
Alexander, Jennifer Arlen & Mark A. Cohen, Regulating Corporate Criminal Sanc-
tions: Federal Guidelines and the Sentencing of Public Firms, 42 J. Law & Econ. 393,
395, 409 (1999) (stating that before 1984, “the average fine was about $46,000,” while
“[t]he mean criminal fine imposed on a publicly held firm increased from $1.9 million
pre-Guidelines to $19.1 million under the Guidelines”).

' See Thompson Memo, supra note 16, at 13; see also Lynch, supra note 106, at 32.

‘*See [lene [I. Nagel & Winthrop M. Swenson, The Federal Sentencing Guidelines
for Corporations: Their Development, Theoretical Underpinnings, and Some
Thoughts About Their I'uture, 71 Wash. U. L.Q. 205, 217-22 (1993) (describing the
Commission’s conscious departure from the orthodox model of optimum deterrence,
finding it impossible to estimate with any accuracy or possibility of empirical support
the probability of detection of any particular crimes).
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look similar to the reforms already obtained in settlements—
except for the terrible adverse collateral consequences of an in-
dictment and conviction.

2. Prosecuting Individuals Not Organizations

The DOJ could alternatively exercise the opposite option to not
prosecute organizations at all. Scholars have called for that result,
criticizing organizational criminal law as lacking a sound deter-
rence foundation.”™ They suggest outright decriminalization of or-
ganizational crime and greater reliance on individual criminal
prosecutions and regulatory enforcement.”™ For reasons just dis-
cussed, organizations may not be able to efficiently prevent crimi-
nal acts by their agents. Prosccuting only individual wrongdocrs
would continue to deter individual wrongdoing and do so without
subjecling the corporatlion and third parlies (o the enormous po-
tential collateral costs of indictment. Prosecutors’ expertise may lie
in proscculing individual wrongdocrs and nol in reform ol organi-
zations or long-term implementation of structural remedies.™

A move to prosecute only individuals would also address con-
cerns regarding the unfairness of organizational prosecutions to in-
dividual defendants by avoiding the situation where individual em-
ployees have the power of both the DOI and the organization
arrayed against them. Although there is nothing unusual or im-
permissible about prosecutors seeking the cooperation of one de-
fendant as against another in criminal cases, an organization is

' See Epstein, supra note 11; supra note 20.

*See Arlen, supra note 20; John Braithwaite, Enforced Self-Regulation: A New
Strategy for Corporate Crime Control, 80 Mich. L. Rev. 1466 (1982); Kraakman, su-
pra note 20.

' Mary Jo White, former U.S. Attorney for the Southern District of New York, com-
mented that “[f]or a prosecutor to get into the business of changing corporate culture is
skating on fairly thin ice.” Interview with Mary Jo White, Partner, Debevoise & Plimpton
LLP, New York, New York, Corp. Crime Rep. (Corporate Crime Reporter, Wash., D.C.)
Dec. 12, 2005, at 48, available at http//www.corporatecrimereporter.com/
maryjowhiteinterview010806.htm. Professor Coffee has similarly commented: “I don’t
think prosecutors are particularly skilled in corporate governance.” Janet Novack,
Club TI'ed, Deferred, TForbes.com, Aug. 29, 2005, http://www.forbes.com/2005/08/24/
kpmg-taxes-deferred-cz_jn_0824beltway.html. Similar criticisms are directed at civil
structural reform efforts. See Zaring, supra note 72, at 1040 n.122 (observing a path
dependency in remedial design and stating that “the Civil Rights Division regularly
enters into cookie-cutter consent decrees across jurisdictions™).
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unlike the typical cooperator or informant in many respects. The
organization’s cooperation provides the DOJ with employee re-
cords and documents, and, where privilege is waived, with attor-
ney-client communications and work product. The KPMG case
raises the manner in which an organization can exert other pres-
sures. Employees can face a difficult choice whether to cooperate
or lose their jobs and employer payment of legal bills. Future
scholarship should explore in depth the effects of DOJ agreements
on individual defendants.

Individual prosecutions, however, would not be nearly as easy to
mount absent cooperation of the entity itself. Given limited gov-
crnment resources and an organization’s “often formidable re-
sources,” the DOJ significantly depends on the organization’s co-
opcration (o mount individual proscculions, parlicularly where
documents and witnesses are in the organization’s control.

Further, abandoning organizational proscculions may have been
politically unrealistic for the DOJ, though this may change. As
noted earlier, in the past federal prosecutors only pursued organ-
izational cases against very small organizations, but, as will be de-
veloped further in the next Part, the landscape changed after a
wave of large-scale corporate fraud. With the passage of Sarbanes-
Oxley, Congress gave strong direction to the Sentencing Commis-
sion, which in turn enhanced organizational sentences.” For the
DOJ to have simply ignored those directions and refused to prose-
cute a wide range of organizational crimes would have been a po-
litical nonstarter. Instead, the DOJ crafted an intermediate ap-
proach to prosecute only some organizations and to accommodate
interests of shareholders, third parties, agencies, and the public.

3. Deferring to Private Litigation and Regulators

As a third alternative approach, the DOJ could not prosecute at
all, instead deferring enlirely (o privale civil liligation or regulatory
action. Doing so would greatly reduce the deterrent threat entities
may [ace, where, unlike in civil law, (the “primary goals of criminal
law are deterrence, punishment, and rehabilitation,” and further,
where the cosls of an indictment(, much less a conviclion, may be

** Wray & IIur, supra note 17, at 1170-71; accord Brown, supra note 118, at 528-29.
" See infra notes 143, 224-25.
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severe.”™ The DOJ already defers to private litigation and explicitly
requires prosecutors to consider whether private civil suits would
suffice.”™ Arguments can be made that this deference should be
enhanced. If shareholders are the primary victims of failures by
management to adequately supervise agents, then the shareholders
can file a derivative suit; other victims can file civil tort or con-
sumer fraud actions.™ The DOJ might enter into a settlement that
does not serve shareholder interests.” Adding to fear of collusion,
agreements before indictment raise similar concerns as early set-
tlements in class actions.™ On the other hand, prosecutors offer
advantages over private litigation. Unlike private attorneys, DOJ
prosccutors lack a financial stake in the outcome and do not incur
the transaction costs of attorney’s fees."™ In addition, the DOJ of-
Len sceks civil restitution thal provides viclims wilh a similar rem-

" Thompson Memo, supra note 16, at 13.

¥ See id. (“Allthough non-criminal allernalives Lo proseculion oflen exist, prosecu-
lors may consider whether such sanctions would adequalely deler, punish, and reha-
bilitate a corporation that has engaged in wronglul conduct.™).

¥ Regarding the deterrent threat of securities class actions, see Comm. on Capital
Mkts. Regulation, supra nole 8, al 71 (describing how securilies class aclion sellle-
menls increased sharply in value since the 1990s; in 2004, the DO secured $16.8 mil-
lion in sanctions, or 2% of total securities enforcement, compared to over $3.1 billion
in SEC enforcement, or 30%, and $5.4 billion in private class actions, or 52.5% of en-
forcement); see also Michael P. Dooley, Two Models of Corporate Governance, 47
Bus. Law. 461, 510 n.185 (1992); Roberta Romano, The Shareholder Suit: Litigation
Without Foundation?, 7 J.L. Econ. & Org. 55, 60 (1991).

¥ Not only may shareholders ultimately bear the cost that a prosecution incurs, but,
raising a moral hazard problem, management may agree to incur suboptimal costs to
settle with the DOJ to avoid their own individual liability. See Coffee, supra note 20,
at 387 (calling this the “overspill” problem of corporate penalties); see also Polinsky
& Shavell, supra note 97, at 948-49. DOJ actions do not involve multibillion dollar
settlements as in some blockbuster securities class actions. See Stanford Securities
Class Action Clearinghouse, Top Ten List, http:/securities.stanford.edu/
top_ten_list.html (last visited Apr. 7, 2007) (displaying ten securities class action set-
tlements over $500 million).

*See Class Action Tairness Act of 2005, 28 US.C.A. §§ 1712-1715 (West 2006)
(requiring judicial scrutiny and approval of certain types of class action settlements);
see also S. Rep. No. 109-14, at 35 (2005), as reprinted in 2005 U.S.C.C.AN. 3, 7 (de-
scribing congressional concern with attorney collusion at the expense of the plaintiff
class).

*See Comm. on Capital Mkts. Regulation, supra note 8, at 79 (criticizing efficacy
of securities class actions in compensating victims).
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edy. Deferral agreements contain detailed admissions of wrongdo-
ing that can empower civil plaintiffs.”™

Second, the DOJ currently defers to administrative agency en-
forcement, and arguments can be made that they could do so to a
greater degree. Agencies can pursue a wide range of civil remedies,
from forfeiture to fines, restitution, and injunctive remedies."™
Agencies not only often detect the underlying crimes in the DOJ’s
cases, based on their own public reporting regimes, but they have
specialized expertise. Agencies may also better protect third par-
ties and the public; in contrast to a largely secret exercise of prose-
cutorial discretion, several federal agencies must permit notice and
comment from the public before they center into consent decrees
regarding certain federal statutes.”™ Further, in civil actions filed by
agencies, third parltics polentially affecled by a consenl decree may
often participate in a fairness hearing conducted before the decree
is approved.”’

These advantages of agency action explain why in all but a few
cases the relevant agency already handles the litigation. Agencies
only refer serious cases to the DOJ, and the DOJ explicitly consid-
ers whether a prosecution is a necessary supplement to pending
agency action before asserting jurisdiction.”™ Indeed, regulatory

' An issue lor future exploration is whether DOJ actions could undermine civil
suits. A proposed amendment to the Federal Rules of Evidence would make clear
that a corporation may selectively waive privilege only for cooperation with the DOJ,
preventing civil plaintiffs from making use of material uncovered. Report of the Advi-
sory Comm. on Evidence Rules 5 (2006), available at http://www.uscourts.gov/rules/
Excerpt_EV_Report_Pub.pdf (proposing addition of Fed. R. Evid. 502(c)).

¥ See Lynch, supra note 106, at 27-31.

¥ See, e.g., Tunney Act, 15 U.S.C. § 16(b) (2000); 16 C.F.R. § 2.34(c) (2006) (FTC
consent orders); Clean Water Act, 33 U.S.C. § 1319(g)(4) (2000); Safe Drinking Wa-
ter Act, 42 U.S.C. § 300h-2(c)(3)(B) (2000); 40 C.F.R. § 22.45 (2006) (Environmental
Protection Agency (“EPA™) public notice requirements); CERCLA, 42 U.S.C.
§ 9622(d)(2) (2000).

' See Local No. 93, Int’l Ass’n of Firefighters v. City of Cleveland, 478 U.S. 501,
529 (1986) (describing third party right to participate in fairness hearing).

*See Thompson Memo, supra note 16, at 3 (including an entity’s efforts to “coop-
erate with the relevant government agencies” in the hist of factors prosecutors should
consider in determining whether to charge a corporation); id. at 7 (“[T]he Depart-
ment, in conjunction with regulatory agencies and other executive branch depart-
ments, encourages corporations, as part of their compliance programs, to conduct in-
ternal investigations and to disclose their findings to the appropriate authorities.
Some agencies. such as the SLC and the LPA, as well as the Department’s Environ-
mental and Natural Resources Division. have formal voluntary disclosure programs in
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agencies including the SEC have adopted parallel approaches also
emphasizing self-reporting, disclosure, and compliance.” Further,
the DOJ continues to coordinate and collaborate with regulatory
agencies during the implementation of its deferral agreements.”™
The DOJ’s added value may be that in unusually serious cases, it
can secure cooperation using the deterrent threat of indictment.

As this Section has explained, the DOJ chooses to pursue struc-
tural reform settlements rather than indicting and convicting
(which would impose grave collateral consequences), or prosecut-
ing only individuals (which would pose practical ditticulties absent
the entity’s cooperation and would ignore the DOJ mandate to en-
force organizational criminal law), or dcfcrring morc to private
litigation and regulators (which the DOJ does, except in serious
cascs where agencics reler cases (o the DOJ for Lthe added deler-
rent of a criminal prosecution). The next Part develops in greater
delail the decisions thal shaped the DOJ’s structural reform ap-
proach and provides a richer empirical description of that ap-
proach.

II. Tric DOJ’'s NCw MODEL FOR STRUCTURAL REIFORM
PROSECUTION

Like the explosion of public interest law firms in the late 1960s
and eatly 1970s pursuing structural reform, the DOJ has now con-
sciously adopted a structural reform litigation strategy in the wake
of Enron and dozens of other high-profile corporate malteasance

which self-reporting, coupled with remediation and additional criteria, may qualify
the corporation for amnesty or reduced sanctions.”).

" The SEC’s Seaboard Report closely resembles the DOJ’s McNulty and Thomp-
son Memos in its approach. See Report of Investigation Pursuant to Section 21(a) of
the Securities Exchange Act of 1934 and Comrmission Statement on the Relationship
of Cooperation to Agency Enforcement Decisions, Exchange Act Release No. 44,969,
76 SEC Docket 296 (Oct. 23, 2001), available at http://www.sec.gov/litigation/
investreport/34-44969.htm [hereinafter Seaboard Report] (asking, among the factors
informing SEC discretion, “[d]id the company adopt and ensure enforcement of new and
more effective internal controls and procedures designed to prevent a recurrence of the
misconduct?”); Information Memorandum from Susan L. Merrill, Executive Vice
President, Div. of Enforcement, N.Y. Stock Ixch., to All Members, Member
Orgs. & Chief Operating Officers 2 (Oct. 7, 2005), http://apps.nyse.com/
commdata/PubInfoMemos.nsf/0/85256I'CBOOSL191:8852570920068314 A/SFILL/
Microsoft% 20Word %20-% 20Document % 20in %2005-77.pdf: see also infra note 163.

" See infra Section ILB.
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scandals.™ A structural reform paradigm is different from the tra-

ditional role of prosecutors, which focuses on seeking convictions.
Further, although prosecutors have previously pursued institu-
tional reforms in several contexts, the DOJ has recently fixed upon
one model for its recent structural reform litigation: the deferred or
nonprosecution agreement, secured at the charging stage, far ear-
lier than in typical negotiations that occur during plea bargaining
after an indictment.

The DOJs new structural reform prosecutions have been
brought in a range of areas, from securities fraud, to environmental
cases, to foreign corrupt practice cases. These disparate efforts
have not been vicwed as sharing a common projcct, whercas on the
civil side, institutional reform interventions in schools, police de-
partments, and prisons have been considered as parl of a common
reform agenda."” In this Part, I describe in greater detail the DOJ’s
adoptlion ol a slralcgy al the charging stage resulling in a recent
wave of high-profile settlements. I then provide empirical analysis
of the terms of these agreements to develop a richer picture of
what the DOJ seeks to accomplish. Second, after describing the
charging stage approach that the DOJ decided to adopt in pursuing
structural reform, T frame the different ways prosecutors could ob-
tain structural reform at other stages in a criminal case. The pre-
vention, charging, plea bargaining, and sentencing stages each in-
volve progressively greater court supervision, and, as a fifth
alternative, prosecutors could seek civil consent decrees. Though
the DOJ can pursue structural reform using any one or a combina-
tion of these approaches, this discussion will shed light on why the
DOJ chose instead to seek structural reform early in a criminal
case, at the charging stage, where prosecutors have particularly
broad discretion.

A. The Making of the DOJ’s Structural Approach

The Department of Justice now opcerates at the center of a pro-
gram chiefly seeking reform of private corporations (though also
largeling a few public enlilies) engaging in such crimes as criminal
white collar fraud, money laundering, securities fraud, tax viola-

141

See Blum, supra note 22.
" See supra Section LB.
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tions, foreign corrupt practices, health care fraud, and environ-
mental crimes. In the past several years, corporate culture has been
scrutinized in the wake of the recent “epidemic” of accounting and
financial malfeasance. Congress responded to the crisis with the
Sarbanes-Oxley Act, which relies on both enhanced criminal penal-
ties and regulatory reform of governance to create “internal con-
trols” to prevent malfeasance.”” At the same time, the DOJ re-
sponded with a series of large-scale organizational prosecutions.
Only a negligible number have been convicted, however."

Instead, DOJ prosecutors have done something unprecedented.
In 2002, President George W. Bush created a DOJ Corporate
Fraud Task Force (“Task Force”) to coordinate investigation and
prosecution of companies. A novel strategy emerged. Typically
only in cascs involving small organizations do [cderal proscculors
still proceed to trial, though in exceptional cases they still prose-
cule. Far more than cver belore, the DOJ avoids (rial by cnlering
into pre-trial diversion agreements, permitting organizations to
commit to a rehabilitative program, and agreeing to defer prosecu-
tion should they comply. Such agreements are signed at the charg-
ing stage, after filing a criminal complaint but without an indict-

143 o s L o . . . g
“The Acl, among ils provisions, creales new olfenses for destruclion or [alsifica-

lion ol records with intent Lo obstruct federal invesligalions, requires accounlants Lo
maintain audit documents, creates independent audit committees within corporations,
requires companies to report on their “internal controls,” and, finally, establishes an
independent Public Accounting Oversight Board. 15 ULS.C.A. 78j-1(m) (West 1997 &
Supp. 2006); 15 U.S.C. §§ 7211, 7241(a), 7245(1), 7262 (Supp. IV 2004); see Coffee,
supra note 7, at 336, 353-64; Roberta Romano, The Sarbanes-Oxley Act and the
Making of Quack Corporate Governance, 114 Yale L.J. 1521, 1529 (2005).

" 1n the past few years, only two large firms per year have been sentenced. See U.S.
Sentencing Comm’n, 2003 Sourcebook of Federal Sentencing Statistics 108 tbl.54
(2003), available at http://www.ussc.gov/ANNRPT/2003/SBtoc03.htm [hereinafter
2003 Sourcebook of Federal Sentencing Statistics] (only two of ninety organizations
sentenced in fiscal year 2003 had more than five thousand employees; eighty-six had
fewer than two hundred employees, with approximately half in firms of fewer than
ten employees); U.S. Sentencing Comm’n, 2004 Sourcebook of Federal Sentencing
Statistics 124 tbl.54, 330 tbl54 (2004), available at http//www.ussc.gov/
ANNRPT/2004/SBtoc04.htm [hereinafter 2004 Sourcebook of I'ederal Sentencing
Statistics] (only two of sixty-nine organizations sentenced in 2004 had more than five
thousand employees; sixty-two had fewer than two hundred employees, with ap-
proximately half in firms of fewer than ten employees). The Milberg Weiss indictment
is one of the few reported indictments of a large firm since Andersen. See supra note
117.

" See Exec. Order No. 13,271, 3 CF.R. 245 (2002).
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ment."”* The numbers are accelerating. While no more than two

such agreements a year were reported before 2003, there were four
such agreements in 2003, eight in 2004, ten in 2005, and thirteen in
2006.

This change can be attributed to a new approach announced in
January 2003 by the then-head of the Task Force, Deputy Attorney
General Larry Thompson, in a document known as the Thompson
Memo." The Memo recommended “granting a corporation immu-
nity or amnesty or pretrial diversion . .. in exchange for coopera-
tion” when that cooperation “appears to be necessary to the public
interest.”™ Not only was “pre-trial diversion” for corporations a
fairly ncw concept, but the Mcmo did not suggest when the “public
interest” might be served by not prosecuting a corporation in ex-
change [or an agrecement. The Memo did, however, sctl oul [aclors
to provide guidance as to when the DOJ should prosecute. They
include: (1) the nature, scope, and pervasivencss ol wrongdoing,
(2) the history of misconduct, (3) timely and voluntary disclosures
and cooperation with the investigation (versus “circling the wag-
ons”), (4) remedial actions taken, including disciplining wrongdo-
ers, (5) whether the company has an adequate compliance pro-
gram, (6) collateral consequences to shareholders, pensionholders,
and employees, and (7) the adequacy of individual prosecutions or
civil and regulatory remedies."”

The heart of the Thompson Memo approach is the fifth factor,
emphasizing compliance in the DOJ’s exercise of discretion and in
the design of remedies. The approach creates, in effect, a “due dili-
eence” defense for corporations.™ Corporations that adopt an

" See Corporate Crime Reporter, Crime Without Conviction: The Rise of Deferred

and Non Prosecution Agreements (2005), http://www.corporatecrimereporter.com/
deferredreport.htm (“[PJrosecutors have entered into twice as many non-prosecution
and deferred prosecution agreements with major American corporations in the last
four years . ...”).

" See Thompson Memo, supra note 16. Generally, the DOJ suggests prosecutors
enter into deferred prosecution agreements when “the person’s timely cooperation
appears to be necessary to the public interest.” U.S. Dep’t of Justice, United States
Attorneys’ Manual § 9-27.600 (2d ed. 2000).

** Thompson Memo, supra note 16, at 6.

1d. at 3-4.

**See Developments in the Law—Corporate Crime: Regulating Corporate Behav-
ior Through Criminal Sanctions. supra note 104, at 1258 (1979) (advocating a due dili-
gence defense in federal criminal law to modify respondeat superior).
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“adequate compliance program” may avoid prosecution. Of
course, a central concern of the DOJ is to screen out “cosmetic
compliance” programs.” Organizations, including large organiza-
tions, have been adopting compliance programs for some time.'
As the DOJ well knew, Enron had a compliance program entitled
“Respect, Integrity, Communication and Excellence,” which de-
spite the lofty title existed only on paper.” The Thompson Memo
guidelines counsel that prosecutors investigate whether compliance
efforts are implemented effectively.”™ Further, the U.S. Sentencing
Commission adopted guidelines mitigating punishment but only
where organizations develop “effective” compliance programs.™
The DOIJ now sceks to usc prosccution in cgregious cascs to lev-
erage compliance on a “massive scale” and provide “a force for
posilive change ol corporale cullure.”™ In keeping with its new
mission, the DOJ has obtained deferred or nonprosecution agree-
menls with thirty-five companics, many ol which arc leading For-
tune 500 companies. These agreements resulted in $4.9 billion in
fines and restitution as well as sweeping compliance reforms.”” The

* See Krawiec, supra note 100.

2 See, e. g., Weaver et al., Corporate Ethics Practices in the Mid-1990’s: An Empiri-
cal Study of the Fortune 1000, 18 J. Bus. Ethics 283, 285-86 (1999).

See Enron Corp., Code of Ethics 4 (2000), http:/www.thesmokinggun.cony/
enron/enronethicsl.htl; Public Hearing Held by the Ad Hoc Advisory Group on
Organizational ~ Sentencing Guidelines 60 (Nov. 14, 2002), available at
htt}) Sfwww.ussc.gov/corp/phll_02/plenaryl.pdf.

" The Thompson Memo states: “[i]n evaluating compliance programs, prosecutors
may consider whether the corporation has established corporate governance mecha-
nisms that can effectively detect and prevent misconduct.” Thompson Memo, supra
note 16, at 10; see also Memorandum from the Deputy Attorney Gen. to All Compo-
nent Heads and U.S. Attorneys para. VII(A) (June 16, 1999), http://www.usdoj.gov/
criminal/fraud/policy/Chargingcorps.html (noting that the mere “existence of a com-
pliance program is not sufficient”).

®See U.S. Sentencing Guidelines Manual § 8B2.1 (2005), discussed infra Section
II1.B.

** Thompson Memo, supra note 16, at 1 (“[Clorporations are likely to take immedi-
ate remedial steps when one is indicted for criminal conduct that is pervasive
throughout a particular industry, and thus an indictment often provides a unique op-
portunity for deterrence on a massive scale.”).

7 See infra Appendix A; infra Section I1.B.
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DOIJ has also declined prosecution of organizations in part because
they maintain “effective” compliance programs.’™

The DOJ’s approach in organizational crime cases has several
important progenitors in addition to civil structural reform efforts;
structural reform is not an entirely new goal for prosecutors.
Prosecutors beginning in the 1980s pursued long-term structural re-
form remedies in civil RICO cases that I describe in Section C be-
low. The DOJ Antitrust Division adopted compliance-oriented ap-
proaches to criminal prosecutions decades ago, as have several
other DOJ divisions."™ Thus, federal prosecutors already had prac-
tical experience implementing institutional reforms. The DOJ’s
currcnt approach also has origins dating back to compliance ap-
proaches adopted in the 1970s by a series of federal regulatory
agencics.' States have more recently adopted parallel strategies to

“*See U.S. Sentencing Comm’n, Report of the Ad Hoc Advisory Group on the Or-
ganizational Sentencing Guidelines 27 n.107 (2003) [hereinafter Ad Hoc Committee
Report] (citing examples).

' While the Thompson Memo generally governs all criminal prosecutions, divisions
within the DOJ adopled earlier compliance-based stralegies in division-specific areas
ranging [rom anlitrust o environmental enforcement Lo civil rights. The DOI's Anli-
trust Division adopted a “Corporate 1.eniency Policy” in 1978. The policy was revised
in 1993 to focus on compliance. See Antitrust Division, U.S. Dep’t of Justice, Corpo-
rale leniency Policy (Aug. 10, 1993), available al hilp://www.usdoj.gov/alr/public/
guidelines/0091.pdf. Sinilarly, the DOJ’s Environment & Natural Resources Division
adopted an approach rewarding compliance and voluntary disclosure. See Env't &
Natural Res. Div., U.S. Dep’t of Justice, Factors in Decisions on Criminal Prosecution
for Environmental Violations in the Context of Significant Voluntary Compliance or
Disclosure Efforts by the Violator (July 1, 1991), http://www.usdoj.gov/enrd/
Electronic_ReadingRoom/factors.htim. In the area of police misconduct, in which the
DOJ may file civil suits for injunctive relief against local governments, the Civil
Rights Division at the DOT has in recent years settled cases pursuant to Memoranda
of Agreements rather than consent decrees. See 42 U.S.C. § 14141 (2000); Matthew JI.
Silveira, Comment, An Unexpected Application of 42 U.S.C. § 14141: Using Investi-
gative Findings for § 1983 Litigation, 52 UCLA L. Rev. 601, 617 & n.73 (2004). The
DOIJ also emphasizes voluntary settlement of ADA violations and mistreatment of
institutionalized persons in correctional facilities under the Civil Rights of Institutional-
ized Person Act. See News Release, U.S. Dep’t of Justice, Fact Sheet: Civil Rights Ac-
complishments (July 23, 2003), http://www.usdoj.gov/opa/pr/2003/Tuly/03_crt_414.htm.

' Such agencies include the Department of Defense, the Department of the Treas-
ury, the Department of ITealth and ITuman Services (“IIIIS”), the LPA, the T'ederal
Tinancial Institutions Regulatory Agency, the I'ederal Aviation Administration, the
State Department, and the SEC. See, e.g., U.S. Dep’t of Defense, Voluntary Disclo-
sure Program Guidelines (2000); Office of Thrift Supervision, U.S. Dep’t of the
Treasury, Regulatory Bull. No. 32-28, Thrift Activities Regulatory ITandbook Update
§ 370, at 370.1-.2 (2003), available at http://www.ots.treas.gov/docs/7/74085.pdf; Publi-
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create “‘incentives . .. to implement compliance programs,”™" with

then-New York Attorney General Eliot Spitzer having led the
way.'” The convergence in regulatory approaches amongst state
and federal actors continues. Since the DOJ issued its Thompson
Memo, still more regulatory agencies have enacted new policies

even more closely resembling the DOJ’s approach.'®

cation of the [HHS] OIG’s Provider Self-Disclosure Protocol, 63 Fed. Reg. 58,399
(Oct. 30, 1998); Mcmorandum from Earl E. Devancy, Dir., Officc of Criminal En-
forccment, U.S. EPA. to All EPA Employccs Working in or in Support of the Crimi-
nal Enforcement Program (Jan. 12, 1994), available at
http:/fwww.epa.gov/Compliance/resources/policies/criminal/exercise.pdf (known as
the Devaney Memo); Steve Herman, From the Assistant Administrator, Audit Policy
Update (Us. EPA, Wash., D.C), Jan. 1997, at 1,
http://'www.epa.gov/compliance/resources/newsletters/
incentives/auditupdate/spr1997.pdf; Interagency Policy Regarding the Assessment of
Civil Money Penalties by the Federal Financial Institutions Regulatory Agencies, 45
Fed. Reg. 59,423 (Sept. 9, 1980); see also Wray & Hur, supra note 17, at 1108-33 (de-
scribing the compliance approaches of each of these federal agencies in turn); supra
note 112.

"' Ad Hoc Commillee Reporl, supra nole 158, al 35 (quoling Jelfrey M. Kaplan,
The Senlencing Organizational Guidelines: The First Ten Years, FEthikos & Corp.
Conduct Q., Nov./Dec. 2001, at 1, 2-3, available al hupv/www.singerpubs.com/
ethikos/html/guidelines1Oyears.html).

' See Michael Bobelian, Companies Under Fire Oflen Decide Lo Sellle o Knd
Problems Quickly, N.Y. [..)., Nov. 29, 2004, al 1; Junda Woo, Sell-Policing Can Pay
Oft for Companies, Wall St. I., Sept. 8, 1993, at B5. Perhaps most remarkable was a
global settlement of a dozen of the leading Wall Street investment banking firms with
the New York Attorney General, the SEC, the New York Stock Hxchange, and other
regulators, “mandating sweeping structural reforms.” See Joint Press Release, SEC,
NASD, NYSE, NYSAG & NASAA, Ten of Nation’s Top Investment Firms Settle
Enforcement Actions (Apr. 28, 2003), http://www.sec.gov/news/press/2003-54.htm.

' These agencies include the Commodity Futures Trading Commission, Depart-
ment of Commerce, Department of Labor, Department of the Treasury, EPA, the
Federal Energy Regulatory Commission, the Occupational Safety and Health Ad-
ministration, and the SEC. See, e.g.., Enforcement Advisory, Div. of Enforcement,
U.S. Commodity Futures Trading Comm’n, Cooperation Factors in Enforcement Di-
vision Sanction Recommendations (Aug. 11, 2004), available at http:/www.cftc.gov/
files/enf/enfcooperation-advisory.pdf; Office of Foreign Assets Control, Dep’t of the
Treasury, 31 CF.R. § 501.601-.606 (2006); U.S. EPA, Incentives for Self-Policing:
Discovery, Disclosure, and Correction and Prevention of Violations, 65 I'ed. Reg.
19,618 (Apr. 11, 2000); Seaboard Report, supra note 139; Press Release, U.S. SEC,
Statement of the Securities and Ixchange Commission Concerning I'inancial Penal-
ties (Jan. 4, 2006), available at http://www.sec.gov/news/press/2006-4.htm (noting that
for the SLC, the use of “very large corporate penalties” is comparatively recent); see
also Ad IToc Committee Report, supra note 158, at 48 nn.189-94, 119 n.391: Wray &
Hur, supra note 17, at 1109-13, 1125-34 (describing SEC experience under the Sea-
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Finally, the DOIJ has, in response to criticism from industry and
Congress, moderated its approach in two respects. The McNulty
Memo that superseded the Thompson Memo includes two brief
but important additions. It discourages prosecutors, except in un-
usual cases, from conditioning agreement on nonpayment of em-
ployee legal fees, and, second, discourages prosecutors from ob-
taining R{ivilege waivers, requiring central DOJ approval of such
waivers.”

B. Empirical Analysis of the DOJ’s Agreements

Judge Gerard E. Lynch and others have argued that as the best
solution for the problem of vast prosccutorial discretion, prosccu-
tors should develop standards to constrain their discretion and to
provide clear nolice (0 organizalions.'” In some respects that is
what the DOJ did when it issued its Thompson and McNulty
Mcmo guidclines. Nevertheless, no DOJ guidelines deline whal
remedies prosecutors should seek when they negotiate structural
reform agreements. Courts have statutory authority to approve de-
ferral of a prosecution, but no court has rejected an agreement.’
All have been approved without judicial modification. The DOJ’s
remedial discretion could create substantial uncertainty among po-
tential targets of prosecution. The agreements, for example the
KPMG agreement, show the vast power of the DOJ to achieve
structural oversight with a wide range of intrusive terms. Neverthe-
less, looking at the KPMG agreement alongside the others casts
them all in a different light.

board Report and describing post-Thompson Memo approaches by regulatory agen-
cies).

'*'See McNulty Memo, supra note 108, at 10-12.

' See Lynch, supra note 106, at 64—65; infra note 320.

*See 18 U.S.C § 3161(h)(2) (2000) (stating that the time to file an indictment is
tolled during “[a]ny period of delay during which prosecution is deferred by the at-
torney for the Government pursuant to written agreement with the defendant, with
the approval of the court, for the purpose of allowing the defendant to demonstrate
his good conduct™); Deferred Prosecution Agreement at 14, United States v. Com-
puter Assocs. Int’l, Inc., No. 1:04-cr-00837-ILG (E.D.N.Y. Sept. 22, 2004), available at
http:/fwww.usdoj.gov/dag/cftt/chargingdocs/compassocagreement.pdf (“[T]he Agree-
ment to defer prosecution of CA must be approved by the Court, in accordance with
18 U.S.C. § 3161(h)(2). Should the Court decline to approve the Agreement to defer
prosecution for any reason, both the Office and CA are released from any obligation
imposed upon them by this Agreement, and this Agreement shall be null and void.”).
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To determine whether or how the DOJ adopts any consistent
approach that would provide somewhat clearer notice to organiza-
tions, I compiled terms from deferred and nonprosecution agree-
ments entered in federal organizational prosecutions. I separated
the agreements into two groups, before and after January 20, 2003,
the date of the Thompson Memo; as noted, the numbers of such
agreements began to sharply accelerate in 2003. I have included at
Appendices A and B charts of the main features of these deferred
prosecution agreements (DP’s) and nonprosecution agreements
(NP’s). I am confident that the thirty-five agreements identified in-
clude all of the agreements entered in the first four years since the
Thompson Mcmo was announced (and covering the cntire period
until the McNulty Memo was adopted), and for that reason I focus
the analysis on (hal time frame.” T provide this comprehensive
study of the DOJ approach both to better understand its features
and also Lo provide guidance Lo proscculors, courls, and praclilio-
ners in future negotiations and litigation. The table below summa-
rizes several central findings regarding post-Thompson memo
agreements.

Table 1: Post-Thompson Memo DOJ Agreements (Jan. 2003-Jan.
2007)

Inde- Compli- | Agency Privilege | DOJ Can
pendent ance Cooper- Waiver Unilaterally
Monilor Program__| ation Required | Terminate
Number of
agreements | 21 24 23 20 29
Percentage
of the 35 60 69 66 57 83
agreemenls

Overall, the compliance focus of the DOJ is clear. Of the thirty-
five agreements entered in the four years after January 2003,
twenty-one included Independent Monitors (sixty percent).

'’ See infra note 326 on methodology. It is striking that thirty-five agreements have

been entered since 2003, while I have been able to locate only thirteen such deferred
organizational agreements in the years prior.
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Twenty-four of the agreements ordered compliance programs
(sixty-nine percent). However, far more of the agreements in-
volved compliance programs than even this data illustrates. In ten
of the remaining eleven, the corporation had already implemented
a compliance program: in seven, the prosecutors recognized the or-
ganization had already taken sufficient steps to implement compli-
ance measures;® in two, simultaneous compliance agreements
were reached with regulators;® and in one case, the company vol-
untarily imposed a compliance program.”™ Of course, we cannot
know from any of these agreements what other prior compliance
or acts the DOJ may have taken into account.

'"“Those companies are AEP, AIG, AmSouth Bancorp, Micrus Corporation, PNC
Financial, WesternGeco LLC, and Williams Power Co. See infra Appendix A; see,
e.g., Press Release, Fed. Energy Regulatory Comm’n, Commission Accepts $21 Mil-
lion Civil Penalty to Settle Investigation of AEP’s Natural Gas Activities (Jan. 26,
2003), http//www.ferc.gov/press-room/press-releases/2005/2005-1/01-26-05-aep.asp
(“Commission stall understands thal the companies’ new owners are nol repealing
Lhe improper praclices.™). In addition, Lhe Healthsource agreement incorporaled ac-
lions laken in response Lo an SEC seltlement, and the MCI agreement recognized co-
operation with the Oklahoma Attorney General. See infra Appendix A.

"I'he Adelphia and FirstEnergy Nuclear cases involved agreements with regula-
lots. See Press Release, SHC, SEC and U.S. Allorney Sellle Massive Financial Fraud
Case Against Adelphia and Rigas Family [or $715 Million (Apr. 25, 2003),
http/iwww.sec.gov/news/press/2005-63.itin; FirstEnergy Nuclear Hit With Record Fine
for Reactor Damage, Env’t News Service (Apr. 22, 2005), http//www.ens-newswire.comy/
ens/apr2005/2005-04-22-04.asp (“‘Davis-Besse’s performance has been closely moni-
tored by a dedicated NRC oversight panel and the inspection staft.” (quoting Luis
Reyes, the Nuclear Regulatory Comumission’s Executive Director for Operations));
see also infra Appendix A.

' The BankAtlantic agreement does not include or recognize compliance programs or
motors, but the company issued a public statement that it had implemented substantial
compliance efforts. See Press Release, Bank Atlantic, Bank Atlantic Enters into Agreements
with the Department of Justice, Office of Thrift Supervision, and FinCEN Relating to Bank
Secrecy Act and Anti-Money Laundering Comphance Matters, http:/phx.corporate-ir.net/
phoenix.zhitml?c=106823&p=irol-newsArticle &ID=847985&highlight (Apr. 26, 2006)
(quoting BankAtlantic CEO Alan B. Levan as saying, “we have worked tirelessly to
ensure we are in full compliance with the Bank Secrecy Act and other anti-money
laundering laws and regulations, and liave made significant investments in personnel
and compliance systems”).

The only firm left, the exception, is BAWAG, a foreign bank that was in the
process of being sold. Press Release, U.S. Attorney’s Office, S. Dist. of N.Y.,
Austrian Bank “BAWAG” to Pay $337.5 Million for Restitution to Victims of
Refco I'raud (June 5, 2006), http://www.usdoj.gov/usao/nys/pressreleases/June06/
bagwagnon-prosecutionagreementpr.pdf.
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Thus, the DOJ appears to follow the Thompson and McNulty
Memo guidelines in emphasizing compliance, at least in the written
terms of the agreements. Some consistency would not be surprising
given that the Corporate I'raud Task TForce coordinates the prose-
cution of these cases (and importantly ensures that the various U.S.
Attorneys® Offices do not issue competing or preemptive indict-
ments in the same matter), but some inconsistency could also be
expected, given that the Task Force does not currently oversee
prosecutions, each U.S. Attorney’s Office negotiates the agree-
ments independently, and there is no requirement of central office
approval of their terms.”™

The DOJ did not invent this approach from wholc cloth. As
noted, it pursues compliance-based remedies similar to those of
regulatory agencics such as the SEC, Environmenlal Proleclion
Agency (“EPA”), Treasury Department, Defense Department,
Deparlmenl of Labor, Deparlment of Health and Human Services
(“HHS”), State Department, and the voluntary disclosure and co-
operation regimes that DOJ Divisions and U.S. Attorneys’ Offices
had earlier adopted, also mirroring the substantial innovations of
former New York Attorney General Eliot Spitzer’s compliance-
oriented approach.”

It should come as no surprise that my data shows sixty-six per-
cent of these agreements were reached in conjunction with regula-
tory agencies, sometimes more than one in a given agreement. By
far the leading agency was the SEC, cooperating in fifteen agree-
ments, followed by the U.S. Postal Inspection Services (eight), the
IRS (tive), the Commodity Futures Irading Commission (two),
and several other agencies that only cooperated in one agreement
(Treasury Department Inspector General, Nuclear Regulatory

17

See Andrew Hruska, The President’s Corporate Fraud Task Force, U.S. Atty
Bull, May 2003, at 1, 1, available at http:/www.usdoj.gov/usao/eousa/
fola_reading_room/usab5103.pdf (stating that the Task Force members “consult regu-
larly with the prosecutors and investigators . .. to coordinate the overall scope and
direction of the Department’s effort to combat corporate fraud”); Wray & Ilur, supra
note 17, at 1187-88 & n.407. Prosecutors in different districts use each others’ work as
a template. The U.S. Attorney’s Office for the District of New Jersey “utilized the
work of other districts as a starting point and crafted the final document to fit the
facts of the case and the negotiations with Bristol-Myers.” Christie & ITanna, supra
note 17, at 1049.
' See Wray & Hur, supra note 17, at 1107-08; supra notes 160-61.
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Commission, U.S. Air Force, NASA, and Diplomatic Security Ser-
vices).

Prosecutors also drew inspiration from the framework of the
Organizational Sentencing Guidelines, rewarding corporations
with “effective” compliance programs.”™ Nevertheless, many of the
agreements fall short of the Guidelines’ rigorous criteria for what
constitutes effective compliance; only five formally incorporate the
Guidelines requirements.

Twelve agreements were nonprosecution agreements, while
twenty-three were deferred prosecution agreements. Deterred
prosecutions must be approved by a court, as discussed further be-
low. Howcver, the terms of deferred prosccution agreements did
not vary significantly from those found in nonprosecution agree-
menls. I discuss cach calcgory ol provision in lurn.

First and most prominent is the role of independent monitors.
Twenty-onc ol Lthe thirty-live proscculion agreemenls cnlered since
the Thompson Memo required independent monitors. These moni-
tors had sweeping powers to gather information, promulgate poli-
cies, and oversee compliance. As the U.S. Attorney for New Jersey
explains, “[a] strong, independent monitor is in a far better posi-
tion to ride herd over a mammoth corporation than any U.S. At-
torney’s Office or Probation Office. Independent monitors are
visible, on-site reminders that compliance with the terms of a de-
ferred prosecution agreement is mandatory, not optional.””™ The
monitors do not report to a court, but report to the DOJ and pez-
haps also a federal agency. Further, none of the agreements pro-
vide that the reports of these monitors are to be made public (nor
does the DOJ take a position on whether the reports are privi-
leged). The work of these monitors resembles the sort of internal
investigations by independent auditors that the DOJ increasingly
demands for cooperaling cnlilics.”

173

The Thompson Memo cites the Organizational Guidelines in several places. See
Thompson Memo, supra note 16, at 5,7 n.2, 10 n.6. The Sentencing Commission then
returned the favor, citing the Thompson Memo as part of the reason why it strength-
ened its compliance requirements. See Ad IToc Committee Report, supra note 158, at
119-20, nn.392-93.

" See Christie & ITanna, supra note 17, at 1055.

" See, €.g., Lawrence D. Finder, Internal Investigations: Consequences of the Tied-
eral Deputation of Corporate America, 45 S. Tex. L. Rev. 111 (2003).
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The length of monitoring is often longer than the typical eight-
een months for deferral agreements and can be as long as three
years. The average amount of time that these agreements last is
two years. A few specify that they can be extended if needed to se-
cure compliance.”

The monitors may become involved in uncovering and remedy-
ing new criminality totally unrelated to the agreement. Demon-
strating the power of these monitors, in the Bristol-Myers Squibb
case the monitor recommended that the Board dismiss the CEO
based not on failures related to the agreement deferring prosecu-
tion of securities fraud charges, but on a new criminal investigation
rclating to a patent dispute.” However, as will be developed be-
low, outside monitors may face difficulties gaining access to infor-
malion and cooperalion, particularly where they work with a lim-
ited staff and are charged with assessing a very large organization.

Sccond, all of the agreements cither conlain requircments (0
create detailed compliance programs or to continue programs the
entity already created voluntarily. These compliance programs are
often sweeping, affecting both top management and low level em-
ployees. Some, because of the prosecution of key actors, inevitably
affect entire industries. Most require the creation of elaborate pro-
grams, including auditing, new policies, reporting systems, and
training.

As noted, only five agreements incorporate the Sentencing
Guidelines requirements for etfective compliance programs.”™ The
other agreements often do not satisfy the Guidelines’ seven crite-
ria. For example, they do not specity that the compliance program
itself be audited to improve its effectiveness and do not specify in-
volvement of high-level officials. Some also go farther than the
Guidelines in some respects, for example by requiring top-level
governance changes aparl [rom Lhe creation of a compliance pro-

"See US. Dep’t of Justice, United States Attorneys’ Manual § 9-22.010 (2d ed.
2000) (“The period of supervision is not to exceed 18 months.”). The few deferral
agreements, such as the KPMG agreement, that specify that they can be extended if
compliance is not complete do not specify how that is to be judged.

" See Stephanie Saul, Drug Chief May Lose ITis Job: Firing Is Urged at Bristol-
Myers, N.Y. Times, Sept. 12, 2006, at C1.

* The KPMG, Ililfiger, German Bank ITVDB, Mellon Bank, and Roger Williams
Medical Center agreements require creation of “effective compliance” programs as
per the U.S. Sentencing Guidelines. See infra Appendix A.



219

GARRETT_BOOK 5/17/2007 3:21 PM

2007] Structural Reform Prosecution 899

gram, including adding members to the Board of Directors of the
corporation and, in one case, DOJ approval of an independent di-
rector.”

Third, ten of the agreements include data-gathering efforts in the
compliance programs to enable monitors to better oversee compli-
ance.”™ They do not, however, specify what measures the monitor
should use to quantify compliance.

Fourth, the agreements include provisions that require coopera-
tion with the DOJ during investigations of individual employees or
former employees.™ These provisions do not have time limits; they
state in very general terms that the organization has an obligation
to fully coopcratc with the DOJ for as long as the DOJ continucs
to investigate the undetlying crimes. Some obligate the organiza-
tion Lo cooperale should the DOJ uncover addilional criminalily.
Not only do the generic cooperation provisions contain sweeping
language, bul the DOJ specilics cerlain types of cooperalion, in-
cluding access to documents and employees for interviewing. In ef-
fect, the organization serves as “an investigative partner” of the
DOJ.™ Such provisions also controversially include waivers of at-
torney-client and work-product privileges.

I note, though, that despite the controversy over a “culture of
waiver,”® and though the DOJ may also request waiver during in-
vestigations, in its agreements at least, the DOJ exercised some

”See Christie & Hanna, supra note 17, at 1032-53 (describing the Bristol-Myers
agreement requirement that two directors be appointed to the Board, one with the
approval of the U.S. Attorney’s Office, and stating that the “aim was to bring fresh
blood and a new perspective to the board of directors; our preference for someone
with a law enforcement background was made clear”).

' See infra Appendix A (showing that the Boeing, Bristol-Myers Squibb, Canadian
Imperial Bank, Computer Associates, and Operations Management International
agreements require data gathering, and that the KPMG, Hilfiger, German Bauk
HVB, Mellon Bank, and Roger Williams Medical Center agreements require creation
of “effective comphance” programs under the Guidelines and therefore must comply
with the Guidelines’ requirement that data be gathered to evaluate the effectiveness
of the compliance program itself).

" There is one exception—the ITilfiger agreement does not require full cooperation
with the DOJ—but only because Ililfiger had ahready provided it.

' See Michael R. Sklaire & Joshua G. Berman, Deferred Prosecution Agreements:
‘What Is the Cost of Staying in Business?, Wash. Legal Found. Legal Opinion Letter,
June 3, 2005, at 1, 2, available at http://www.wlf.org/upload/06030SLOLSklaire.pdf.

‘*See Am. Chemistry Council et al., The Decline of the Attorney-Client Privilege
in the Corporate Context 2-3 n.7 (2006), http://www.acca.conmy/Surveys/attyclient2 pdt.
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underappreciated sensitivity. As my chart shows, the DOJ did not
seek privilege waiver in many of its agreements, though it did seek
privilege waiver in the majority, or twenty agreements (fifty-seven
percent). After the McNulty Memo, and in response to critics, the
DOJ may seek such waivers less frequently.

Fifth, the agreements often retained a key nonstructural element
typical of criminal law judgments—damages, with amounts ranging
from the thousands to the hundreds of millions. The total fines, res-
titution, and compensation paid as a result of the thirty-five agree-
ments was $4.95 billion, with an average amount of $141 million
per agreement. This figure is only approximate because it includes
somc payments sccurcd not by the DOJ, but credited as scparatcely
(or jointly) secured by regulatory agencies that cooperated in the
investigation. Thesc ballpark figures do conlirm thal the DOJ has,
on average, pursued substantial cases involving relatively large
cosls.

Nevertheless, many of the agreements chiefly require payments
of civil restitution only, rather than a punitive fine (including to
shareholder compensation funds), compensation to settle civil law-
suits, disgorgement, or payment of back taxes."” The added puni-
tive fine was often negligible.™ A generous calculation of punitive
fines imposed provides a total of $670 million, or $19 million on
average per agreement, and only 14% of the total." Thus, the DOJ
does not seem to rely on fines for deterrence, but rather on civil
remedies such as restitution, disgorgement, and civil compensation,
with a small proportion of payment as fines. In so doing, the
agreements comport with the Guidelines’ emphasis on providing
restitution to victims.'”

' The Sentencing Guidelines prioritize payment of restitution. See U.S. Sentencing
Guidelines Mauual § 8B1.1 (2005); cf. 18 U.S.C. §3572(b) (2000) (“[T]he court shall
impose a fine or other monetary penalty only to the extent that such fine or penalty
will not impair the ability of the defendant to make restitution.”); Christie & Hanna,
supra uote 17, at 1059 (describiug why the Bristol-Myers agreement did not include a
punitive fine).

' As in civil structural reform cases, a structural reform remedy may cost far less
than a damages award (or, in a criminal case, a punitive fine). See Jeffries, supra note
72, at 107-10.

" This figure is certainly overstated; I counted as a fine the entire sum in several
cases (worth $63.5 million total) where, though naming a large damages payment, the
DOIJ did not specify what part of the award was a fine and what part was restitution.

7 See U.S. Sentencing Guidelines Manual § 8B1.1.
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The overall approach requires comprehensive compliance pro-
grams, including independent monitors whose terms last for years,
detailed injunctive changes of policy and practice, training pro-
grams, auditing, data collection, cooperation with the DOJ, and
payment of restitution to victims. This is a real change from the
general features of the few known organizational agreements prior
to the Thompson Memo because previous agreements tended to
last for a short time and typically did not require compliance.”™

Given each of the reasons why prosecutors possess near over-
whelming power to prosecute organizations, the adoption of a
more lenient approach, an “entente cordiale,” is perhaps surpris-
ing." Explanations alrcady given include that prosceutors hope to
avoid the catastrophic collateral consequences of an indictment,
and also that sclllement conserves DOJ resources, where organiza-
tional prosecutions are complex and firms can afford expensive and
cxperienced defense counscl. Prosceulors also claim thal they
could not obtain such sweeping injunctive relief through courts."”

An additional explanation suggested by these agreements is that
prosecutors often confront situations in which the organization is
less blameworthy than individual employees. Prosecutors may con-
front two general types of organizations. If rogue employees can be
blamed for the criminality, then the interests of prosecutors and
the current leadership of the organization may be aligned. Both
may wish not only to reform the organization and punish those in-
volved in criminality, but also take special care to avoid undue col-
lateral consequences to blameless employees, shareholders, pen-
sion plans, and the public.” Thus, it is often defense lawyers
representing the employees being individually prosecuted that pro-
test about the prejudicial effects of these agreements.” In cases

* As illustrated in Appendix B below, about one-third of those agreements had in-
dependent monitors, most lasted for a short time or listed no duration at all, and ap-
proximately one-third required compliance programs.

' See Joseph A. Grundfest, Over Before it Started, N.Y. Times, June 14, 2005, at
A23.

™ See supra note 22 and accompanying text.

"' See Blum, supra note 22, at 1 (“‘Deferred prosecutions give a company the
chance to reform itself without creating a situation where a lot of people are going to
lose their jobs and a lot of investors are going to lose more money.”” (quoting Timo-
thy Coleman, Senior Counsel to Deputy Attorney General James Comey, Jr.)).

" In the Computer Associates case, an attorney for the company called the agree-
ments “an excellent way for prosecutors to satisfy their objectives without imposing
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where the current leadership of the organization shared a role in
the wrongdoing, however, reforms may require purging the leader-
ship and fundamentally changing the organizational mission. Those
cases may not easily be settled, perhaps explaining the occasional
inability to reach agreements, such as in the Andersen and Milberg
Weiss cases, or more commonly in cases involving small firms.

Finally, the DOJ’s own deterrence goals may be better served by
a system of narrow standards that provide enhanced notice.”” I dis-
cuss the DOJ’s exercise of prosecutorial discretion next.

C. Alternative Stages to Pursue Structural Reform Prosecutions

Prosccutorial discretion remains fundamental to the nature of
organizational prosecutions, and prosecutors, in the exercise of
their broad discretion, chose the struclural relorm allernative (o
avoid the collateral consequences of indictment and conviction.™
Having chosen o scek structural reform, however, Lhey have not
just one but a range of alternative means to that end. I divide the
exercise of a prosecutor’s discretion into four stages chronologi-
cally: prevention, charging, plea bargaining, and sentencing. As a
fifth option, prosecutors may seek parallel civil remedies. Further,
the prosecutor’s choice of which stage to exercise discretion has
great significance. At each successive stage of the criminal process,
the nature of the discretion changes and courts further constrain it.
In addition, the DOJ could choose to pursue more than one of
these alternatives in a given case, such as by seeking a conviction
and parallel civil remedies. In this Section, I explore these alterna-

serious collateral consequences.” Id. In contrast, an attorney representing a former
Computer Associates executive facing criminal charges objected to the decrees as
“undermin[ing] the adversarial system of justice.” Id.

" Few organizational prosecutions were brought before the Thompson Memo pro-
vided notice of the new approach. See supra notes 119-20, 14649, and accompanying
text. The DOJ’s current structural reform approach resembles the “benign big gun”
approach towards regulatory compliance and the “enforced self-regulation” devel-
oped in Professors Ian Ayres and John Braithwaite’s book. See Ian Ayres & John
Braithwaite, Responsive Regulation 19 (1992).

"' Regarding the problem of prosecutorial discretion, particularly in organizational
cases, see, for example, Lynch, supra note 106; Richman, supra note 109; William J.
Stuntz, The Political Constitution of Criminal Justice, 119 ITarv. L. Rev. 780, 790-91
(2006).
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tive approaches to structural reform to shed light on what the DOJ
decided by selecting a charging stage approach.

1. The Prevention Stage

First, prosecutors may seek to achieve structural reform goals
without prosecuting at all. While prosecutions typically litigate in
response to specific reports of criminal activity, as a complement to
their traditional role, prosecutors sometimes also focus on preven-
tion to influence primary behavior. For example, in individual
cases they may participate in early intervention programs to pre-
vent youth violence, truancy, or drug use,'” or task forces that raise
public awareness, encourage voluntary reporting, hinder criminals,
and assist victims.”™ In organizational cascs, the DOJ opcerates joint
task forces with other agencies in a range of areas in part to focus
on prevenlion. The Corporale Fraud Task Force, [or example, al-
locates resources among federal and state agencies to develop ca-
pabilily (o audil organizalions and compliance procedures, encour-
age voluntary disclosures, and detect criminality.”” The Katrina
Fraud Task Force aimed to develop institutional ability to prevent
fraud directed at the $85 billion in Gulf region relief spending.”™
Prosecutors may also impact industry significantly by announcing
their enforcement priorities, such as through memoranda like the
Thompson Memo or in speeches to the white collar bar.

'” See Anthony V. Alfieri, Community Prosecutors, 90 Cal. L. Rev. 1465, 1473-80
(2002) (describing community outreach and violence-prevention efforts by prosecu-
tors); James C. Backstrom, The Role of The Prosecutor in Juvenile Justice: Advocacy
in the Courtroom and Leadership in the Community, 50 S.C. L. Rev. 699, 712 (1999)
(listing examples nationwide of prosecutors’ involvement in juvenile crime prevention
programs).

" TFor example, as part of the Trafficking Victims Protection Act, a task force was
tasked in part with developing economic opportunities for potential victims of traf-
ficking. 22 U.S.C. §§ 7103(d )(4), 7105(a)(1) (2000).

" See Exec. Order No. 13,271, 67 Fed. Reg. 46,091 (July 9, 2002); Corporate Fraud
Task Force, First Year Report to the President (2003), available at
http:/fwww.usdoj.gov/dag/cftt/first_year_report.pdf. On the early roots of a problem
solving approach among prosecutors leading, for example, to the creation of the
DOJ’s Organized Crime Section, see Ronald Goldstock, The Prosecutor as Problem
Solver (1991) (unpublished manuscript, on file with the Virginia Law Review Asso-
ciation).

" See TTurricane Katrina Traud Task Torce, A Progress Report to the Attorney General
21 (2006), http:/fwww.usdoj.gov/katrina/Katrina_I'raud/docs/katrinareportfeb2006.pdf.
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Further, though federal prosecutors remain focused in their day-
to-day work on investigations and prosecutions, they operate
against a regulatory background in which auditing and reporting
aim to prevent crime. Regulators have long promulgated policies
encouraging prevention-oriented reporting and auditing, and they
may prefer those approaches to prosecutions that can discourage
cooperation.”” A range of agencies have also adopted rewards for
voluntary disclosure, including the Department of Defense, EPA,
Federal Aviation Administration, HHS, SEC, State Department,
and Department of Labor.” The emphasis on voluntary disclosure
increased in response to corporate governance scandals. With the
passagce of Sarbancs-Oxlcy, with its claboratc rcporting and com-
pliance requirements, and then with the addition of SEC require-
menls, corporalions [ace morc oncrous rules governing audiling
and compliance.*™ Prosecutors rely on these pre-existing disclosure
rcgimes Lo prevent crime. They coordinale (raining on Lhosc regu-
latory reporting requirements and then bolster those rules by in-
vestigating, along with agencies, noncompliance as an early signal
of possible criminality.”™ The net result may allow prosecutors to
rely on criminal sanctions only in egregious cases, but otherwise to
rely on self-reporting and prevention.

2. The Charging Stage

Second, having been made aware of alleged criminality, prosecu-
tors decide whether or not to pursue charges and then what
charges to pursue. The DOJ now chooses to pursue structural re-
form in organizational cases at the charging stage. Particularly sig-

'” See supra notes 139, 159, 163, and accompanying text.

** See id.; see also Wray & Hur, supra note 17, at 1108-33.

“'See 18 U.S.C. § 1519 (2006) (Sarbanes-Oxley Act anti-shredding provision); Dis-
closure Required by Sections 406 and 407 of the Sarbanes-Oxley Act of 2002, 17
CF.R. & 228, 229, 249 (2003); NYSE, Inc., Listed Company Manual § 303A.10
(2004); Cristie L. Ford, Toward a New Model for Securities Law Enforcement, 57
Admin L. Rev. 757 (2005); Cynthia A. Williams, The Securities and Exchange Com-
mission and Corporate Social Transparency, 112 ITarv. L. Rev. 1197, 1209-20 (1999);
supra note 143.

** See Larry D. Thompson, Introduction to Corporate I'raud Task Torce, supra note
197, at iii, available at http//www.usdoj.gov/dag/cfti/first_year_report.pdf (describing
contributions of task force members, joint training efforts, policy initiatives, and en-
forcement); see also infra Appendix A, which shows that most agreements were nego-
tiated in collaboration with regulators.
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nificant is that the charging stage occurs before indictment, and
thus the DOJ avoids the severe collateral consequences of an in-
dictment to the organization. Also significant at the charging stage
is that prosecutors have considerable discretion. The Supreme
Court has held that the executive branch “has exclusive authority
and absolute discretion to decide whether to prosecute a case.”™
Prosecutorial exercise of discretion is generally unreviewable if the
prosecutor had probable cause, unless prosecutors rely on invidi-
ous characteristics like race or religion.*” This “broad discretion”
stems from separation of powers and the President’s power to
“take Care that the Laws be faithfully executed.”™ Prosecutors
may also publicly dcefinc charging guidclines or standards that,
though legally unenforceable, internally limit exercise of their dis-
crelion™ Further, at the charging stage, prosecutors may seek
permission from the court to “defer” prosecution in individual
cascs pending an opporlunily o complele a rchabililative pro-

207

gram.”” Typically only nonviolent or first time offenders are eligi-

> United States v. Nixon, 418 U.S. 683, 693 (1974).

** See, e.g., Wayle v. Uniled Slales, 470 U.S. 598, 607 (1985) (“Tn our criminal jus-
lice system, the Governmenl relains ‘broad discretion’ as (o whom (o prosecule.”
(quoting United States v. Goodwin, 457 U.S. 598, 380 n.11 (1982))), cited with ap-
proval in Uniled Slales v. Armslrong, 517 U.S. 456, 464 (1996); Bordenkircher v.
Hayes, 434 U.S. 357, 364 (1978) (“[S]o long as Lthe proseculor has probable cause Lo
believe that the accused comunitted an offense defined by statute, the decision
whether or not to prosecute, and what charge to file or bring before a grand jury, gen-
erally rests entirely in his discretion.”).

**See U.S. Const. art. I1, § 3; 28 U.S.C. §§ 516, 547 (2000) (reserving conduct of liti-
gation to officers of the Departinent of Justice); Armstrong, 517 U.S. at 464 (noting
that prosecutors retain their broad discretion “because they are designated by statute
as the President’s delegates to help him discharge his constitutional responsibility to
‘take Care that the Laws be faithfully executed’”); United States v. Hicks, 693 F.2d 32,
34 n.1 (5th Cir. 1982).

**See U.S. Dep’t of Justice, United States Attorneys’ Manual § 9-27.230 (2d ed.
2000) (defining charging standards using very broad factors such as “[f]lederal law en-
forcement priorities,” “[t]he person’s culpability,” and “[t]he nature and seriousness
of the offense”); see also Gerard E. Lynch, Our Administrative System of Criminal
Justice, 66 Fordham L. Rev. 2117, 2143 (1998) (calling for prosecutors to “declare the
standards by which” they decide “what cases to bring and not bring”). See generally
Thompson Memo, supra note 16; McNulty Memo, supra note 108.

*" Generally, federal prosecutors enter into deferral agreements when “the person’s
timely cooperation appears to be necessary to the public interest.” U.S. Dep’t of Jus-
tice, United States Attorneys’ Manual § 9-27.600; see also United States v. Richard-
son, 856 I.2d 644, 647 (4th Cir. 1988) (“A defendant has no right to be placed in pre-
trial diversion. The decision ... is one entrusted to the United States Attorney.”);
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ble for deferral (or “diversion”), and if they agree to participate,
courts typically supervise such efforts in drug courts or other alter-
native courts.” The DOJ’s more recent innovation was to extend
the practice of pre-trial diversion to organizations.™ As developed
in the next Part, the discretion prosecutors receive at the charging
stage limits the ability of courts to review structural reform prose-
cutions.

3. The Plea Bargaining Stage

Third, prosecutors may choose to negotiate a plea bargain. Al-
most all individual criminal prosecutions result in guilty pleas.”™
Plea bargaining retains the same prominence in organizational
prosccutions; the overwhelming majority of organizations charged
plead guilty.™

Federal courls are more involved in reviewing plea bargains (han
charging decisions, but judges still remain highly deferential**
Judges examine volunlariness, [aclual basis, [airness, abusc ol dis-
cretion, or infringement on the judge’s sentencing power.™ Judges

Hicks, 693 F.2d al 34 n.1 (“Since prelrial diversion is a program administered by the
Justice Department, considerations of separation of powers and prosecutorial discre-
lion mighl mandale an even more limiled slandard of review.”); 'I'homas K. Ulrich,
Pretrial Diversion In The Federal Court System, Fed. Probation, Dec. 2002, at 30, 31—
33,35,

**See Richard C. Boldt, Rehabilitative Punishment and the Drug Treatment Court
Movement, 76 Wash. U. 1..Q. 1205, 1208-09 (1998) (describing the use of courts to
supervise drug treatment programs for nonviolent offenders).

*” See supra Section II.A; infra Appendix A.

* See Mitchell v. United States, 526 U.S. 314, 324-25 (1999) (“Over 90% of federal
criminal defendants whose cases are not dismissed enter pleas of guilty or nolo con-
tendere.”); Bureau of Justice Statistics, U.S. Dep’t of Justice, Sourcebook of Criminal
Justice Statistics tbl.5.22 (2005), available at http//www.albany.edu/sourcebook/
pdf/t5222005.pdf (finding that in 2004 95.1% of individual defendants disposed of in
federal district courts pleaded guilty or nolo contendere); see also Rachel E. Barkow,
Federalism and the Politics of Sentencing, 105 Colum. L. Rev. 1276, 1282-83 (2005).

' See 2003 Sourcebook of Federal Sentencing Statistics, supra note 144, at 107

tbl.53 (in fiscal year 2003, 182 of 200 organizations prosecuted plead guilty, with 18
proceeding to trial).
* Nolo contendere agreements without an admission of guilt must be approved by
the court. See I'ed. R. Crim. P. 11(a)(3) (requiring that the court evaluate nolo con-
tendere pleas by considering “the parties’ views and the public interest in the effective
administration of justice”).

*** See Santobello v. New York, 404 U.S. 257, 262 (1971) (“A court may reject a plea
in exercise of sound judicial discretion.”); I'ed. R. Crim. P. L1{e) advisory committee’s
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may reject plea agreements “when the district court believes that
bargain is too lenient, or otherwise not in the public interest.”*
However, plea agreements cannot be modified but can only be ac-
cepted or rejected.”™ Once entered, both prosecutors and defen-
dants are bound by plea agreements as contracts and may seek re-
lief for any material breach.”

The DOJ has sometimes pursued guilty pleas combined with
compliance settlements. Before the Thompson Memo, the DOJ
occasionally sought structural reforms from corporations charged
with crimes and did so chietly by securing plea agreements includ-
ing injunctive reforms. The E.F. Hutton and the Drexel Burnham
Lambert cascs in the 1980s were leading examples.”” Morce re-
cently, for reasons discussed, the DOJ sought to avoid indictments
ol large firms, prelerring delcrral or nonproscculion agreements.™

note (“The plea agreement procedure does not attempt to define criteria for the ac-
ceptance or rejection of a plea agreement. Such a decision is left to the discretion of
the individual trial judge.”); Lowell B. Miller, Judicial Discretion to Reject Negoti-
aled Pleas, 63 Geo. 1..J. 241, 24647 (1974).

* Uniled States v. Carrigan, 778 F.2d 1454, 1462 (10th Cit. 1985) (quoting United
States v. Miller, 722 F.2d 562, 563 (9th Cir. 1983)); see also Uniled Stales v. Freed-
berg, 724 F. Supp. 851, 854-55 (D. Utah 1989) (holding thal a plea agreement dismiss-
ing charges against owner but not corporation was contrary to the public interest); cf.
Unitled Slales v. Ammidown, 497 F.2d 615, 622 (D.C. Cir. 1973) (“[A]uthorily has
been granted to the judge to assure protection of the public interest.”); United States
v. Nederlandsche Combinatie Voor Chemische Industrie, 75 F.R.D. 473, 474-75
(S.D.N.Y. 1977) (finding that the dismissal of a corporate conspiracy case involving
life-saving drugs would be contrary to the manifest public interest).

** See, e.g., United States v. Reyes, 313 F.3d 1152, 1156-57 (9th Cir. 2002); United
States v. Martin, 287 F.3d 609, 622 (7th Cir. 2002); United States v. Cunavelis, 969
F.2d 1419, 1422 (2d Cir. 1992).

**See Ricketts v. Adamson, 483 US. 1, 9-12 (1987); Santobello, 404 U.S. at 262
(1971); see also Robert E. Scott & William J. Stuntz, Plea Bargaining as Contract, 101
Yale L.J. 1909, 1914-15 (1992).

" The B.F. Hutton case was the most high-profile early instance. See Notice of Plea
Agreement and Plea Agreement, United States v. E.F. Hutton & Co., No. 85-00083
(M.D. Pa. Apr. 30, 1985), reprinted in Staff of Subcomm. on Crime of the H. Comm.
on the Judiciary, 99th Cong., E.F. Hutton Mail and Wire Fraud 329 (Comm. Print
1986).

“*In a few cases brought under the T'oreign Corrupt Practices Act, however, the
DOTJ used a different approach. In conjunction with obtaining guilty pleas by subsidi-
aries resulting in criminal fines, the DOJ entered into separate agreements with regu-
lators and the parent corporation to adopt compliance reforms. The ABB corporation
agreed to compliance-based reforms with the SEC in conjunction with guilty pleas by
its subsidiaries, ABB Vetco Gray and ABB Vetco Gray UK. See SLC Sues ABB,
Ltd. in Foreign Bribery Case, Litigation Release No. 18,775, 83 SEC Docket 1014,
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4. The Probation Stage

Fourth, a prosecutor may pursue a conviction. The threat not
just of indictment but also of conviction shapes the current struc-
tural reform approach. In some individual cases, a court may de-
cide to order supervised probation in which all or part of the sen-
tence is deferred pending successful compliance.® Similarly, in
organizational cases, upon a guilty plea or a conviction, the court
may impose supervised probation. At the probation stage, a court
may supervise structural reform.

Unlike in individual prosecutions, where sentences are largely
“charge-offense based” and plea bargaining occurs in the shadow
of a prosecutor’s own charging decisions,” organizational sen-
tenees reflect a range of flexible factors. The organizational scn-
tencing guidelines consider the type and severity of an offense to
eslablish a base [ine, and then look (o organizalional culpabilily,
which depends on a range of factors including whether top man-
agemenl or middle managemenl “parlicipaled in” the criminality
and whether the organization reported the offense or cooperated.™
Based on those factors, the court assesses a punitive fine together
with any civil restitution or remediation, including community ser-
vice and notice to victims.” In addition, organizations may receive
mitigation for compliance. When Congress passed Sarbanes-Oxley,
it directed the U.S. Sentencing Commission to consider revising its
organizational guidelines. New guidelines, which took effect in No-
vember 2004, explicitly permit reducing the fine if an entity

1014-15 (July 6, 2004). That approach secures compliance but also avoids harsh con-
seciuences on the parent corporation.

*® The Guidelines were intended to reduce use of probation through determinate
sentencing. See U.S. Sentencing Comin’'n, Supplementary Report on the Initial Sen-
tencing Guidelines and Policy Statements 6869 tbls.2 & 3 (1987); U.S. Sentencing
Guidelines Manual § 1A1.4(d) (1987) (amended 1990, 1995, 2000, 2004); Sharon M.
Bunzel, Note, The Probation Officer and the Federal Sentencing Guidelines: Strange
Philosophical Bedfellows, 104 Yale L.J. 933, 951-57 (1995).

* For individuals, the Guidelines provide a grid that “scores” on one axis the de-
fendant’s prior record and on the other axis the seriousness of the crime. See U.S.
Sentencing Guidelines Manual ch. 5, pt. A (2005).

' See id. §§ 8C2.3-5.

2 See id. § 8AL.2(a)~(b).

** The recent amendments to the Sentencing Guidelines were adopted in response
to the Sarbanes-Oxley Act’s direction to promulgate new Guidelines that could better
deter corporate wrongdoing. See Sarbanes-Oxley Act of 2002, Pub. L. No. 107-204,
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adopts an “effective” compliance program meeting detailed crite-
ria.” The Commission adopted “structural reform” reasoning; ap-
proved compliance programs were intended to create structural
safeguards against criminality.”™

In addition to organizational sentencing, a court may impose
probation on an organization after a conviction. This model more
closely resembles classic civil, court-centered structural reform liti-
gation, except here it is the Guidelines that provide the authority
under which a federal court may impose reforms. The vast majority
of organizations that are convicted or that plead guilty are sen-
tenced by federal courts to probation.™ Most require that an entity
not engage in criminality during a probationary pcriod. The Guide-
lines also permit a court to impose affirmative structural condi-
tions, including ordcering the crecation of an “cllcclive cthics and
compliance program.”™ One criterion for probation is “if such sen-
lence is necessary Lo ensure Lhal changes arc made wilhin Lhe or-
ganization to reduce the likelihood of future criminal conduct.”

§ 805(a)(2)(5), 2002 US.C.C.AN. (116 Slal.) 745, 802 (staling thal the Senlencing
Commission should promulgate rules “sulficient Lo deler and punish organizalional
criminal misconduct™); see also U.S. Senlencing Guidelines Manual § 8B2.1 cml.
background (noting that Congress “directed the Commission to review and amend, as
appropriale, the guidelines and relaled policy slalements Lo ensure Lhal the guidelines
that apply to organizations in this chapter ‘are sufficient to deter and punish organiza-
tional misconduct’”).

'U.S. Sentencing Guidelines Manual § 8B2.1. Under the 1991 Guidehines, such
programs had been defined previonsly only in the advisory notes. See id. § 8A1.2 cmt.
n.3(k) (2003) (amended 2004); cf. id. § 8C2.5(f)—(g) (2005) (explicitly setting out the
criteria an effective compliance program must conform to); Ad Hoc Committee Re-
port, supra note 158, at 50.

**See U.S. Sentencing Guidelines Manual ch. 8, introductory cmt. (2005).

*See 2003 Sourcebook of Federal Semtencing Statistics, supra note 144, at 107
tb1.53 (in fiscal year 2003, 148 of 200 organizations received probation, with 24 court-
ordered compliance programs); 2004 Sourcebook of Federal Sentencing Statistics, su-
pra note 144, at 123 tb1.53, 329 tbl.53 (in fiscal year 2004, 94 of 130 organizations re-
ceived probation with 21 court-ordered compliance programs).

*"U.S. Sentencing Guidelines Manual § 8D'1.4(c)(1).

“*U.S. Sentencing Guidelines Manual § 8D1.1(a)(6). Probation is also to be or-
dered if necessary “to secure payment of restitution . .. enforce a remedial order . ..
or ensure completion of community service.” Id. § 8D1.1(a)(1). I'urthermore, proba-
tion is required “if the organization within five years prior to sentencing engaged in
similar misconduct,” and if an “individual within high-level personnel of the organiza-
tion... participated in the misconduct underlying the instant offense.” Id.
§ 8D1.1(a)(4)—(5). See also Richard Gruner, To Let the Punishment T'it the Organiza-
tion: Sanctioning Corporate Offenders Through Corporate Probation, 16 Am. J.
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The court then orders, as a condition of probation, that the entity
maintain “an effective compliance and ethics program consistent
with §8B2.1.”* An “effective” program must be quite comprehen-
sive, including auditing, data collection, policy changes, training,
and involvement of high-level management. Courts now order a
significant number of organizations to install such compliance pro-
grams during probation.® The court may also impose other sanc-
tions including restitution, community service, and requiring an en-
tity to publicize its noncompliance to victims.™

Courts supervise implementation of these compliance programs
in much the same fashion as in a civil structural reform case. Once
courts order an organization to develop a compliance program as a
condition of probation, courts monitor the organization to decide
whether it has successlully done so. Courls largely rely on organ-
izational self-reporting, but in a form specified by the court.”* The
Scntencing Commission also recommends thal a regulalory body
review those reports and that appropriate experts be employed to
assess compliance.”™ The court, relying on reporting and evalua-
tions, remains closely involved until it determines that the firm has
complied and should be released from probation.

5. Civil Actions

Fifth, prosecutors may file civil actions, typically obtaining a set-
tlement imposing injunctive reforms designed to prevent future

Crim. L. 1, 4 (1988); Christopher A. Wray, Note, Corporate Probation Under the
New Organizational Sentencing Guidelines, 101 Yale L.J. 2017, 2027-29 (1992) (de-
scribing the breadth of the probation option).

*U.S. Sentencing Guidelines Manual § 8D1.4(c)(1).

" See 2003 Sourcebook of Federal Sentencing Statistics, supra note 144, at 107
tb1.53 (seventy-four percent of organizations had probation ordered and twelve per-
cent had court-ordered compliance programs). Most notable was the Consolidated
Edison case, in which ConEd pleaded guilty mid-trial and accepted a probation
agreement as well as the appointment of a special master. See Arthur F. Mathews,
Defending SEC and DOJ FCPA Investigations and Conducting Related Corporate
Internal Investigations, 18 Nw. J. Int’l L. & Bus. 303, 430-31 (1998).

*'U.S. Sentencing Guidelines Manual §§ 8D 1.3, 8D1.4(a).

**See id. §§ 8D1.1(a), 8D1.4(b)—(c).

**See id. § 8D1.4 cmt. n.1. (“To assess the efficacy of a compliance and ethics pro-
gram submitted by the organization, the court may employ appropriate experts who
shall be afforded access to all material possessed by the organization that is necessary
for a comprehensive assessment of the proposed program.”).
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criminality. The DOJ has used this approach in the health care
context, occasionally bringing parallel criminal fraud charges and
civil False Claims Act proceedings.™ The dismissal of criminal
charges against the organization or a guilty plea by a subsidiary
may then be accompanied by a parallel civil settlement requiring
adoption of compliance measures.”™ If the DOJ is concerned about
the collateral effects of an indictment, it could pursue such a strat-
egy rather than enter into deferral agreements.

The DOJ has also in the past adopted an approach seeking civil
consent decrees, in which a court supervises the implementation of
any agreement and adjudicates any breach and the agreement’s ul-
timatc tcrmination. Beginning in the 1980s, the DOJ uscd a civil
consent decree approach to combat organized crime in RICO
proscculions of labor unions.”™ The RICO statute provides both for
criminal punishment and civil injunctions,” permitting a court to
issuc “such restraining orders or prohibilions, or lake such other
actions . . . as it shall deem proper.” The DOJ filed twenty such
lawsuits,” negotiating consent decrees in which trusteeships took
over control of affected unions or locals.” These decrees were
closely monitored by courts, often involving judges in years of pro-
tracted efforts to obtain compliance. Such a supervising role closely

* An example is the Tecenl Medco selllement. See Press Release, U.S. Allotney, H.
Dist. of Pa., U.S. Dep’t of Justice, U.S. Announces Settlement of $155 Million Medco
False Claims Case (Oct. 23, 2000), http://www.usdoj.gov/usao/pae/News/Pr/2006/oct/
MedcoPressRelease Updated10.20.06.pdt.

** See, €.g., Wray & Hur, supra note 17, at 1165-69 & n.334 (listing examples of civil
False Claims Act settlements together with dismissals of criminal charges or a sub-
sidiary guilty plea regarding Abbott Laboratories, Gambro Healthcare, Schering-
Plough, McKesson, Serono, S.A., Novartis, and Tenet Healthcare).

** On the influence of organized crime efforts on recent corporate fraud prosecu-
tions, see Kurt Eichenwald & Alexei Barrionuevo, Tough Justice for Executives in
Enron Era, N.Y. Times, May 27, 2006, at Al (“The tactics and strategies used in the
successful prosecution of the former Enron chief executives, Jeffrey K. Skilling and
Kenneth L. Lay, highlight the transformation that has occurred in recent years in the
investigation and prosecution of white-collar crime, a change that has brought many
of the techniques applied to drug cases and mob prosecutions into the once-genteel
legal world of corporate wrongdoers.”).

“718 US.C. §§ 1963-1964 (2000).

**1d. §1964(b). See generally Gerard L. Lynch, RICO: The Crime of Being a
Criminal, Parts I & 1T, 87 Colum. L. Rev. 661 (1987).

**See James B. Jacobs et al., The RICO Trusteeships After Twenty Years: A Pro-
gress Report, 19 Lab. Law. 419,419 (2004).

**In only two cases was the trusteeship imposed post-trial. Id. at 420 n.5.
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resembles the traditional “public law” judging model. Where these
cases involved efforts to eradicate organized crime, many cases in-
volved long and difficult remedial phases, with resistance by union
leadership.™ Tor example, in the Teamsters litigation, each of
three special masters faced prolonged challenges to their authority,
with “incessant attacks against the Court Officers, (Government
and [the] Court objecting to the implementation of the Consent
Decree,”™ as well as with litigation by nonparties.”™ DOTJ trustees
have had mixed results, with successes in eradicating racketeering
but “very little success in establishing union democracy.” 'The ex-
perience illustrates the difficulty of structural reform in the face of
institutional rcsistance; RICO consent decrees remained super-
vised by courts for years, even decades. The civil consent decree
approach uscd courts (o bolster the DOJ’s authorily and delegated
to courts the long-term project of overseeing compliance. Whether
the recent wave of DOJ delerred prosceution regimes will face the
same roadblocks during their intended shorter life-spans and ab-
sent court supervision remains to be seen. Obviously there are sig-
nificant differences in a context where the entity may be essentially
law-abiding and seeks to remedy employee malfeasance.”

To conclude this Section, the DOJ not only made a choice
among several options when deciding to pursue structural reform
as a strategy, but the DOJ also chose a unique approach towards
structural reform by seeking to enter settlements at the charging
stage. At that early stage, prosecutorial discretion remains ex-
tremely broad, unlike after a conviction or under a civil consent
decree, where a court supervises the remedy. Opportunities for
overreaching may be greater at the charging stage, and, at the same
time, the scope of judicial review is quite limited. 'Thus, the deci-

241

See George Kannar, Making the Teamsters Safe for Democracy, 102 Yale L.J.
1645 (1993).

* United States v. Int’l Bhd. of Teamsters, 742 F. Supp. 94, 102 (S.D.N.Y. 1990).

**See Yellow Freight System, Inc. v. United States, 506 U.S. 802 (1992); United
States v. Int’l Bhd. of Teamsters, 905 F.2d 610, 613—14, 617-20 (2d Cir. 1990); United
States v. Int’l Bhd. of Teamsters, 803 I'. Supp. 806, 810-13 (S.D.N.Y. 1992).

*" Jacobs, supra note 18, at 160.

*® Indeed, federal prosecutors had greater success in their structural efforts to use
civil RICO and regulatory actions to eradicate the influence of organized crime from
private industry, such as the New York garment, waste-hauling, and construction in-
dustries. See James B. Jacobs, Gotham Unbound 223-30 (1999).
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sion to pursue structural reform at the charging stage has impor-
tant consequences for the future of organizational crime enforce-
ment, which I take up in the last Part.

II1. PROSECUTORS, COURTS, AND REMEDIAL DISCRETION

Locating structural reform with prosecutors creates both bene-
fits and problems that are unique to the role of prosecutors in our
federal criminal system. Recall the range of difficult questions
raised in civil structural reform cases that led to judicially imposed
limits on their scope and a focus on identifying the most effective
set of best practices. Prosecutors face none of those limitations.
Federal criminal law delegates to them vast discretion while, at the
same time, considerations of separation of powers constrain courts.
Further, though scveral structural reform allernalives were avail-
able, the DOIJ chose to pursue structural reform at the charging
stage, where prosccultorial discrelion remains particularly broad.
This Part first examines the question of whether prosecutors may
abuse their discretion in these agreements, and frames what calling
an act an abuse means in an area where prosecutors retain such
broad discretion. Second, it discusses how courts may not effec-
tively limit prosecutorial discretion in these cases because judicial
review remains very deferential and limited. Finally, this Part con-
cludes by raising a series of questions for further scholarship, in-
cluding whether the DOJ itself, perhaps in conjunction with other
actors, can provide greater clarity regarding the remedies pursued.

A. Defining Abuse of Power in Organizational Prosecutions

Despite their many benefits for the organizations involved, crit-
ics in the press have called certain terms in DOJ agreements prose-
cutorial “abuses of power.”* Rhetoric aside, abuse of prosecuto-
rial powcr is a quile limited legal concepl, given the scope of a
prosecutor’s authority and discretion. First, many perceived abuses
lack a legal remedy and arc permissible cxerciscs ol proscculorial
discretion. Second, other perceived abuses may lack a legal remedy
bul nevertheless implicale a proseculor’s ethical responsibililies.

** See Epstein, supra note 11. See generally also Coffee, supra note 7.
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Third, only in rare cases do prosecutors so exceed their discretion
that a court may provide a remedy.

First, critics in the press have attacked features of these agree-
ments as involving abuses of power when in fact prosecutors did
not violate any rights for which there is any legal redress. For ex-
ample, as described, prosecutors retain substantial discretion over
whether to charge defendants at all and over what charges to pur-
sue. While 1 have described a striking family resemblance among
the agreements to date, critics have observed some case-by-case in-
consistencies that cannot be easily explained by the type of organi-
zation involved, nor by misconduct or prior compliance.”” Some
nonprosceution agreements have more oncrous terms, for cxam-
ple, than deferred prosecution agreements, which may indicate
“swectheartl deals.”™ However, prosecutors may not cite to prior
compliance in the text of the agreement; we do not have all of the
informalion thal they relicd upon. Even assuming oulright special
treatment of defendants occurred, that is consistent with the broad
discretion vested in prosecutors. Only disparate treatment of pro-
tected classes or extreme cases of special treatment may be re-
viewed by a court. Thus, to the extent that preferential treatment
in organizational cases raises a problem, it raises a serious question
of prosecutorial ethics, but those affected lack a legal remedy.

Second, a range of prosecutorial actions in organizational cases
implicate their ethical responsibilities. Though ethical rules typi-

*"See Finder & McConnell, supra note 17, at 2 (attributing inconsistency to a
“devolution” of DOJ authority); F. Joseph Warin & Peter E. Jaffe, The Deferred-
Prosecution Jigsaw Puzzle: A Modest Proposal for Reform, White Collar Crime Litig.
Rep., Sept. 2005, at 1, 1, available at http:/media.gibsondunn.convfstore/documents/
pubs/WarinJaffeW CCDeferredPros0905.pdf (“[I]n Shell and Monsanto we have two
blue-chip, highly regarded public companies[, and] . . . each cooperated fully with the
investigations of both the DOJ and the SEC. ... Yet one corporation walked away
with the disconcerting prospect of conducting 36 months of business under the
shadow of a deferred criminal information and a corporate monitor, while the other
was let off with a good talking to. ... Shell, the one admonished to ‘go forth and sin
no more,” admitted to a misreporting scheme that allegedly cost investors billions of
dollars, while Monsanto, the one with the hammer-shaped cloud hanging over its
head, admitted to a failed five-figure bribery attempt that, in the end, cost no one but
itself.”).

 Warin & Jaffe, supra note 247, at 3 (comparing the American Lllectric Power Inc.
deferred prosecution agreement with the Symbol Technologies Inc. nonprosecution
agreement and noting “the curious result that some non-prosecution agreements are
quite possibly more oppressive than some deferred-prosecution agreements”).
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cally do not provide enforceable rules, criticism of perceived ethi-
cal breaches may gain public traction and result in prosecutors
adopting new internal controls such as model guidelines. Model
disciplinary rules typically forbid only prosecuting without prob-
able cause and concealing exculpatory evidence.” None have sug-
gested that prosecutors violated any such rules regarding organiza-
tional agreements. Model ethical rules chiefly provide abstract
aspirational goals to “seek justice.”™

In some contexts, however, organizations, together with other
critics, have eftfectively protested perceived breaches of prosecuto-
rial ethics. Using strong rhetoric, many organizations, lawyers, aca-
demics, and politicians have called sccuring organizational privi-
lege waivers an abuse of power.” Prosecutors took the “important
policy considerations™ raiscd by crilics scriously, and volunlarily
restricted their pursuit of privilege waivers to limited cases raising
a “Iegilimalte” nced.™

The agreements may, as described, severely impact the rights of
individuals being prosecuted.™ Prosecutors face few restrictions on
the use of cooperating defendants, except that they may not de-
ceive or coerce (which Judge Kaplan held the government did by
applying pressure to KPMG to threaten to cut off employee legal
fees™). Outside that situation, criminal law typically does not pro-
vide remedies to third parties collaterally affected by prosecutions.
In response to outside criticism and political pressure, the DOJ re-
vised its policies to generally prohibit rewarding refusal to pay em-
ployees’ attorney’s fees.™ Nevertheless, while prosecutors may
promulgate memoranda with guidelines, and while such internal

*’See Model Code of Prof’l Responsibility DR 7-103(A) (1983).

*Model Rules of Prof’l Conduct R. 3.8 cmt. 1 (2001); see also Carolyn B. Ramsey,
The Discretionary Power of “Public” Prosecutors in Historical Perspective, 39 Am.
Crim. L. Rev. 1309, 1310-12 (2002); Fred C. Zacharias, Structuring the Ethics of
Prosecutorial Trial Practice: Can Prosecutors Do Justice?, 44 Vand. L. Rev. 45, 60-65
(1991).

*! See supra text accompanying notes 9-12.

*2 See McNulty Memo, supra note 108, at 8-9.

*** See supra Subsection .C.2.

** United States v. Stein, 435 T'. Supp. 2d. 330, 365 (S.D.N.Y. 2006), appeal dock-
eted, No. 06-4358 (2d Cir. Sept. 19, 2006).

* See McNulty Memo, supra note 108, at 8-9.
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guidelines provide added notice and clarity regarding their discre-
tion, they are legally unenforceable.™

In other areas, the organizations themselves may not perceive
any breach of ethics even when they are the only entity adversely
affected. Critics have attacked four agreements that include
“community service” requirements, such as funding the chair in
ethics at Seton Hall Law School in the Bristol-Myers case, donating
to the Coast Guard Alumni Association and funding a chair in en-
vironmental studies in the Operations Management International
case, and funding environmental community service projects in the
FirstEnergy Nuclear Operating Co. case.™ The Roger Williams
Mcdical Center agreement contained terms particularly far aficld;
in that case the government feared that indicting a nonprofit hospi-
tal for public corruption would jecopardize heallh carc (o the poor
in Providence, Rhode Island. The deferral agreement required that
the hospital provide $4 million in addilional [rce uninsurcd health
care to low-income residents.™ The DOJ has articulated no princi-
ple to limit the reach of such terms. Nor is there anything unusual
about those four cases making community service more appropri-
ate than in other post-Thompson Memo agreements.

A court would be unlikely to provide any relief should a firm try
to challenge such community service requirements. The Guidelines
permit community service agreements, but caution against re-
quirements not “directly related to the offense,” and they prohibit
“requiring a defendant to endow a chair at a university or to con-

**See Ellen S. Podgor, The Ethics and Professionalism of Prosecutors in Discre-
tionary Decisions, 68 Fordham L. Rev. 1511, 1512 n.6 (2000).

*7 See Prosecutor to Corporation: Endow a Chair at My Law School, or Else,

Corp. Crime Rep. (Corporate Crime Reporter, Wash., D.C.), Aug. 3, 2005, at 32,
available at http://www.corporatecrimereporter.com/coffee080305.htm (quoting Pro-
fessor John Coffee as saying that the Bristol-Myers Squibb agreement implicated
“prosecutorial accountability” and as asking, “[s]hould a U.S. attorney exploit his lev-
erage over a corporate defendant to compel it to do good deeds, such as creating a
chair at the U.S. attorney’s law school?”).

**See Deferred Prosecution Agreement at § 1213, United States v. Roger
Williams Med. Ctr.,, No. 06-02T (D.R.I. Jan. 27, 2006), available at
http://www.usdoj.gov/usao/ri/press_release/jan2006/rwmcdef PDI'; Press Re-
lease, Office of Governor Donald L. Carcieri, State of R.I., [Tealth Department
to Renew Ilospital License with Increased Oversight (Apr. 7, 2006),
http//www.ri.gov/GOVERNOR/view.php?id=1697.
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tribute to a local charity” in order to avoid potential abuses.™ Yet
at the charging stage, a court’s hands are tied. As described in the
next Section, a court cannot subtract terms from an agreement, but
can only reject an entire agreement if it is grossly contrary to the
goals of the Guidelines. Further, it can be difficult to conclude
whether there was any overreaching. Perhaps the entity itself pro-
posed to perform community service.”™ After all, community ser-
vice creates positive publicity and imposes minimal costs on firms,
and by settling, organizations avoid far more punitive terms (such
as large fines).” No organization has challenged these terms, which
could explain why courts have never rejected such agreements,
cven if prosccutors arguably strayced from the core Guidcelines mis-
sion.

Third, some (crms suggest thal proscculors may have aclually
exceeded the legal bounds of their broad discretion. Some terms
may be unrclaled (o cither rehabililalive or punilive ends. In the
prosecution of the New York Racing Association (“NYRA”), a
state-franchised operation,” federal prosecutors required, as part
of the conditional dismissal of the criminal charges, that the NYRA
install slot machines (“video lottery terminals”) at its race tracks.
This requirement was imposed in deference to state officials who
feared that the loss of slot machine revenue at race tracks would
impair their ability to comply with a ruling requiring additional
school financing.” The settlement between state prosecutors and
MCI included “a first-of-its-kind economic development agree-

*U.S. Sentencing Guidelines Manual § 8 B1.3 (2005).

**The U.S. Attorney for New Jersey has stated that the Seton Hall ethics chair was
requested by Bristol-Myers, for example. See Lisa Brennan, Deferred White-Collar
Prosecutions: New Terrain, Few Signposts, N.J. L.J., Apr. 11, 2006, available at
http//www.law.com/jsp/article.jsp?id=1144330167949.

' See U.S. Sentencing Guidelines Manual § 8B81.3; Brent Fisse, Community Service
as a Sanction Against Corporations, 1981 Wis. L. Rev. 970.

**See Press Release, U.S. Attorney’s Office, E. Dist. of N.Y., U.S. Dep’t of Justice,
Two Former Directors of the New York Racing Association’s Pari-mutuel Depart-
ment Plead Guilty to Scheme to Defraud the United States (May 6, 2004),
http:/fwww.usdoj.gov/tax/usaopress/2004/txdv042004may06.htm.

**See James M. Odato, NYRA Deal in the Works, Albany Times Union, Dec. 6,
2003, at Al (reporting that “Gov. George Pataki and legislative leaders are counting
on the gambling hall to help balance the state budget” and projecting that the slots
would generate $500 million for state coffers); see also Greenblum, supra note 17, at
1878.
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ment” that MCI would add 1600 jobs over ten years in Okla-
homa.™ Critics call such unrelated obligations imposed on corpora-
tions by prosecutors “Tammany Hall politicking”; indeed, prosecu-
tors in both cases acted solely to benefit state government by
imposing conditions bearing no relationship to the alleged crimes.*
Such terms resemble similar provisions in civil structural reform
agreements under which resources are exacted from state govern-
ments for the benefit of local governments. For example, by enter-
ing into a consent decree, a local school system could obtain vast
state funds to create new magnet schools.” Here, however, the
paradigm is altered. Federal prosecutors cooperate with state or
local governments to obtain financial benefits from private partics.

Such side agreements raise the question of whether prosecutors
always pursuc criminal law goals. Ncvertheless, firms may have lit-
tle interest in challenging such terms. They avoid far more punitive
[ines and the costs of an indiclment by enlering inlo an agreement.
In cases of egregious abuses, however, I suggest in the next Section
that a court might reject an agreement as incompatible with the
Guuidelines.

So far I have discussed possible abuses in the terms of agree-
ments, but one could also imagine potential abuses during their
implementation. We have little information about implementation.
It has remained nonpublic, with the exception of two examples in
which independent monitors, as noted, exerted substantial influ-
ence and detected additional malfeasance by the subject organiza-
tion. Critics have cited those as examples of abuses.”” In principle,
these agreements are no different than any cooperation or proba-
tionary agreement with prosecutors in the criminal law context.
Moreover, where organizations have contracted to confer broad
supervisory power to independent monitors, calling such acts
abuscs scems dillicull. Nevertheless, proscculors have cthical re-
sponsibilities to do justice when supervising organizational compli-
ancc.

261

Corporate Crime Reporter, Crime Without Conviction: The Rise of Deferred
and Non Prosecution Agreements (2005), http//www.corporatecrimereporter.com/
deferredreport.htm.

** See Warin & Jaffe, supra note 247, at 4.

** See, e.g., Missouri v. Jenkins, 515 U.S. 70, 91-92 (1995).

** See Epstein, supra note 11.
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Finally, an organization would be severely impacted if the DOJ
improvidently declared a breach and pursued an indictment. The
vast majority of agreements (eighty-three percent) permit the
DOJ, in its sole discretion, to find that an agreement has been
breached and then pursue a prosecution. Interestingly, only two
firms negotiated alternative provisions (the other four agreements
without such provisions were silent). Boeing negotiated a unique
provision where a Special Master, a retired federal judge, will ad-
judicate any alleged breach—any breach by an employee “at a
level below Executive Management” is not to “be deemed to con-
stitute conduct by Boeing.””® BDO Seidman negotiated a provision
that any declared breach must be adjudicated in proccedings the
DOJ initiates before a federal district judge. One would expect
morc [irms (o have bargained [or such proleclions against the harm
of an improper indictment. Instead, most permit a unilateral DOJ
[inding of breach, risking Lhe indictment and severe collateral con-
sequences that provided the impetus for these agreements. This
risk may be mitigated only somewhat by judicial review, as dis-
cussed next.

Problems of perceived, actual, and potential prosecutorial
abuses all flow from the sweeping discretion of prosecutors and
their ability to obtain far-reaching relief in these structural reform
cases. Next, I address a series of additional questions regarding
whether constraints exist on that discretion.

B. Judicial Review

In the classic structural reform model, “public law” litigation
fundamentally reallocates government power and places judges as
impartial power brokers in an ongoing bargaining process between
citizens and government.”™ During remedial efforts, courts serve as
galckeepers, approving remedics, supervising implemenlation of
remedies, deciding when the entity has substantially complied with
constitutional mandates, and then terminating remedial decrecs.

** Deferred Prosecution Agreement Between the United States Attorney’s Offices for
the Central District of California and the Eastern District of Virginia and The Boeing
Company 9 10-12 (June 29, 2006), available at http://www.corporatecrimereporter.com/
documents/boeing2.pdf.

** See Diver, supra note 66, at 64.



240

GARRETT_BOOK 5/17/2007 3:21 PM

920 Virginia Law Review [Vol. 93:853

In structural reform prosecutions, prosecutors, not courts, as-
sume the public law mantle. In the criminal system, courts typically
remain on the sidelines except in the few cases that proceed to
trial. While courts supervise structural reform when they sentence
firms to probation following a conviction, before an indictment the
role of courts remains circumscribed. In Judge Gerard E. Lynch’s
terms, the criminal system in practice operates as “an administra-
tive system” in which almost all cases are resolved in plea bargain-
ing based on the prosecutor’s internal procedures and standards,
“in absolute distinction from a model of adversarial determination
of fact and law before a neutral judicial decision maker.””

In many rcspects, structural reform by prosccutors in the crimi-
nal law setting should be far less troubling than civil structural re-
[orm belore a judicial decisionmaker. The chicl crilicism raiscd in
civil structural reform was that unaccountable private parties
soughl (o rcform inslitutions undcr the acgis ol unaccountlable
courts.” Indeed, critics argued that separation of powers principles
demand that courts abstain from exercising “traditionally executive
functions,” and that structural reform instead come from the politi-
cal branches.” Slructural reform proseculions answer Lhose crili-
cisms. Tixcept in a few cases, the subjects of structural reform
prosecutions are private firms, not government entities. Prosecu-
tors are executive actors and politically accountable. For that rea-
son, they receive substantial separation of powers deference. This
is not to say deference is always justified; in practice, tederal prose-
cutors are not wholly accountable to the central DOJ but maintain
real independence, including in the organizational crime context.”

Though both the litigants and the institutional targets are very
different from those in civil cases, structural reform prosecutions
raise similar challenges in that they rely on the same broad reme-
dial (ools. Instilulional remedics raise a rall ol dillicull praclical
and policy questions regarding their scope, cost, duration, detail,

" Gerard E. Lynch, Screening Versus Plea Bargaining: Exactly What Are We Trad-
ing Off?, 55 Stan. L. Rev. 1399, 1404 (2003).

" See Mishkin, supra note 85, at 971; Yoo, supra note 85, at 1124.

*Robert T'. Nagel, Separation of Powers and the Scope of Tederal TLiquitable
Remedies, 30 Stan. L. Rev. 661, 662 (1978); see also Fletcher, supra note 71, at 636-37
(arguing that political intervention by courts should only occur where an entity is “se-
riously and chronically in default”).

® See supra text accompanying note 171.
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implementation, role for experts, reporting, effects on third parties,
degree of participation by third parties, and alterations when con-
ditions change.™ Critics of civil interventions typically called, not
for an end to reform, but for stricter and principled limits to judi-
cial discretion.” In turn, civil courts fashioned such remedial lim-
its.” In the school desegregation context, for example, the Su-
preme Court developed a three-part test requiring a court to (1)
consider the nature and scope of the constitutional violation, (2)
impose the least restrictive injunctions to restore victims to the po-
sition they would have been in absent unconstitutional acts, and (3)
take account of administrative prerogatives of state and local au-
thoritics.” Some arguc the Court went too far in hampering reme-
dies for constitutional violations, while others argue the Court did
not go lar cnough.™

In the criminal context, though problems of federalism or legiti-
macy ol judicial discrelion arce nol implicaled, the complications
just discussed arise precisely because prosecutors have almost
unlimited discretion. Courts do review actions of prosecutors, de-
spite substantial separation of powers deference, in order to pro-
tect rights of criminal defendants from prosecutorial zeal, but judi-
cial review remaing highly limited except in unusual cases. The
uncertain existence of meaningful limits on structural reform
prosecutions raises substantial questions for future scholarship.
Here, I look more closely at what stages actors might consider or
reject such limits by looking at the roles of courts, prosecutors, leg-
islators, and organizations regarding (1) the approval, (2) the im-
plementation, and (3) the termination of structural reform agree-
ments. Where judicial review can play only a very limited role
given separation of powers deference, absent legislative interven-
tion and so long as the DOJ pursues remedies at the charging
stage, I conclude the DOJ will chiclly deline the developmenl of
structural reform prosecutions.

" See supra Section LB.

“*See, e.g., Yoo, supra note 85, at 1171-73.

* See Missouri v. Jenkins, 515 U.S. 70 (1995); Bd. of Tiduc. v. Dowell, 498 U.S. 237
(1991); Milliken v. Bradley, 433 U.S. 267, 282 (1977); see also I'ed. R. Civ. P. 60(b)
(permitting a court to relieve a party of a judgment if “it is no longer equitable that
the judgment should have prospective application™).

" See Milliken, 433 U S. at 280-81.

*® See supra notes 71-72, 84-85 and accompanying text.
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1. Approval

Courts have not intervened at the approval stage during which
the parties negotiate and agree on the terms of a structural reform
prosecution agreement. Perhaps, even at the charging stage of a
criminal case, a federal judge need not accept a “fait accompli” de-
ferral agreement.” None have suggested how judges can review
such charging decisions. However, the U.S. Code provides that
courts must review deferred prosecution agreements and approve
any deferral.™ There is no case law interpreting that provision.
There is no commentary on it. Every judge approving a deferred
prosecution agreement has done so without any published rulings
or modifications to the agreement.

Pcrhaps that has been due to institutional limits on a court’s ca-
pacity to evaluate deferred prosecution agreements dealing with
complex governance mallers. A courl is in the posilion ol review-
ing a complex agreement already reached. A court can only reject
the enlire agreement; the US. Code docs nol (clearly, al lcasl)
provide any power to modify a proposed diversion. At the charging
stage, as noted, prosecutorial decisions receive a “presumption of
regularity.” Similarly, in the plea agreement context, federal
courts scrutinize agreements not only for several reasons noted, in-
cluding voluntariness, factual basis, and fairness, but also to see
whether they comply with the “public interest” or conflict with the
purposes of the Guidelines.”™ However, such criteria are “difficult
to enforce,” and courts rarely reject an agreement unless defen-
dants were denied minimally adequate procedural protections or
there was a gross departure from prosecutorial discretion.™

” See Greenblum, supra note 17, at 1864.

*See 18 U.S.C § 3161(h)(2) (2000) (stating that the time to file an indictment is
tolled during “[a]ny period of delay during which prosecution is deferred by the at-
torney for the Government pursuant to written agreement with the defendant, with
the approval of the court, for the purpose of allowing the defendant to demonstrate
his good conduct”).

*''United States v. Armstrong, 517 U.S. 456, 464 (1996) (quoting United States v.
Chemical I'ound., Inc., 272 U.S. 1, 14-15 (1926)).

* See supra Subsection I.C.1.

*® See Abraham S. Goldstein, The Passive Judiciary: Prosecutorial Discretion and
the Guilty Plea 9 (1981). Just as in civil cases, where appellate courts face great diffi-
culties reviewing discretionary decrees in institutional cases, courts here may only in-
tervene given clear violations of legal rules. See Fletcher, supra note 71, at 661-63.



243

GARRETT_BOOK 5/17/2007 3:21 PM

2007] Structural Reform Prosecution 923

Organizational defendants, while highly unlikely to sign an
agreement involuntarily, may enter into an agreement that grossly
departs from the purposes of the Guidelines. The Guidelines, as
noted, are far more demanding than many organizational agree-
ments. They include seven detailed criteria for what constitutes an
“effective” compliance program™ that make clear an organization
must develop ways to cure systemic shortcomings.™ Still more de-
manding, the Guidelines require that a company remain vigilant in
its problem solving and “evaluate periodically the effectiveness of
the organization’s compliance and ethics program.”™ An organiza-
tion must “promote an organizational culture that encourages ethi-
cal conduct and a commitment to compliance with the law.”™
Courts consider best practices in an industry and take into account
the size of an organization.™ While courts now apply these de-
manding Guidelines at the sentencing stage™ and when ordering
compliance programs during probation,”™ in such cascs the organi-

** See U.S. Sentencing Guidelines Manual § 8B2.1 (2003) (requiring that an organi-
zation (1) “eslablish standards and procedures Lo prevenl and delect criminal con-
ducl,” (2) ensure its governing authorily and high-level personnel oversee an elleclive
compliance program, delegating specific individuals to implement it and report on its
progress, (3) exclude from positions of authority persons involved in illegality, (4)
conducl elfeclive training on the compliance and ethics program, (5) use moniloring
and auditing to detect criminal conduct and to evaluate the effectiveness of the com-
pliance program and create avenues for confidential reporting of malfeasance, (6) dis-
cipline failures to comply, and (7) after criminality is detected, take reasonable steps
to respond and modify the compliance program).

** See U.S. Sentencing Guidelines Manual § 8B2.1 cmt. nn.2-5.

*1d. § 8B2.1(b)(5)(B).

*1d. § 8B2.1(a)(2).

*®See id. § 8B2.1 cmt. n.2(A).

*® Few courts have thus far given credit to organizations for having effective com-
pliance programs (only 0.4% of 812 organizations sentenced from 1993 to 2001). See
Ad Hoc Committee Report, supra note 158, at 26. Part of the reason may be that
most companies sentenced had fifty or fewer employees and thus were small enough
that a high-level person engaged in or approved of the criminal offense (66.4% had 50
or fewer, 27.5 % had 10 or fewer, and only 7.4% had 1000 or more). Id. However, a
fair number of cases (40%) did involve mitigation for cooperation with the govern-
ment. See 2003 Sourcebook of T'ederal Sentencing Statistics, supra note 144, at 108
thl.54.

** See Dellastatious v. Williams, 242 I'.3d 191, 196 (4th Cir. 2001) (stating directors
may avoid derivative liability if they demonstrate “an adequate corporate informa-
tion-gathering and reporting system”); McCall v. Scott, 239 I.3d 808, 819-20 (6th. Cir.
2001) (stating that “inaction” and failure to implement comphance programs in the
face of “red flags” supports liability); In re Caremark Int’l Derivative Litig., 698 A.2d
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zation was convicted and is legitimately subject to punitive sentenc-
ing conditions.

Absent a conviction, the Guidelines do not squarely apply and
judicial intervention will be highly deferential. Courts would likely
presume the agreement is proper or conduct a “reasonableness”
inquiry, as they do when reviewing whether plea agreements com-
port with the broad goals of the Guidelines.” Applying such defer-
ential review, a court would likely reject only a highly atypical,
egregiously nonconforming agreement and would routinely ap-
prove the rest without hesitation. Most agreements will generally
serve the compliance goals of the Guidelines, even if some of their
specific terms do not. Imposing substantial, unrclated obligations
on an organization might deserve judicial intervention.™ Yet if the
organizalion itscll docs nol prolest, a courl would be unlikely (o
act. Further, the U.S. Code does not provide for review of non-
proscculion agreements. Should courls slarl (o more rigorously rc-
view deferral agreements, the DOJ could merely secure nonprose-
cution agreements rather than deferred prosecution agreements.

Deferential judicial review would also likely prove of little use in
protecting nondefendant third parties, such as current and former
employees, who face individual prosecutions and are negatively
impacted by the firm’s cooperation with the DOJ.** In the KPMG
case, the District Court offered individual employees only the rem-

959, 969 (Del. Ch. 1996) (noting that because the Guidelines offer “powerful incen-
tives for corporations today to have in place compliance programs to detect violations
of law,” failure to implement compliance systemns supports derivative liability).

' One court has evaluated the reasonableness of a plea agreement with a corporate

defendant that included substantial compliance and remedial measures, approving it
with reference to the Organizational Sentencing Guidelines. See United States v. C.R.
Bard, Inc., 848 F. Supp. 287 (D. Mass. 1994).
” Perhaps if an agreement almost exclusively contained overreaching community
service terms a court could intervene, given that the Guidelines caution against im-
posing community service not “directly related” to the offense. Now that the Guide-
lines commentary no longer suggests that privilege waiver supports a reduction,
courts may also consider whether terms requiring privilege waivers support the pur-
poses of the Guidelines. See News Release, U.S. Sentencing Comm’n, U.S. Sentenc-
ing Commission Votes to Amend Guidelines for Terrorism, Ilirearms, and Steroids
(Agr. 11, 2006), http://www.ussc.gov/PRLESS/rel0406.htm.

*® See Mark ITamblett, Judge: Lvidence Shows Government Influenced KPMG’s
Defense I'ees Policy, NY. L.J,, May 12, 2006, available at http://www.law.com/
jsp/article.jsp?id=1147338329237.
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edy of a civil suit for legal fees.” The court did not consider the
rights of those employees when it approved the KPMG deferred
prosecution agreement in the first place. Nor would doing so nec-
essarily be practicable; it might require consolidated hearings in-
cluding individual and organizational defendants.”™ Such hearings
could turn into prolonged multipolar disputes, and courts do not
typically permit third parties to intervene in criminal matters.
When former employees challenged the KPMG agreement (only
after it was terminated), the court permitted them to file motions
as amicus curiae, but ruled they lacked standing to object; regard-
less, the court ruled that prosecutors retain exceedingly broad dis-
cretion to terminate a prosceution.™

If Congress is concerned about prosecutorial discretion in shap-
ing structural rceform remedies, legislation could provide [or cn-
hanced judicial review. Alternatively, legislation could focus on the
DOJ’s relalionship with industry and the public, requiring an op-
portunity for public notice and comment as some agencies must
currently provide before entering into consent decrees.”” No such
proposals have been made.

2. Implementation

Courts are also unlikely to play any role during the implementa-
tion of structural reform agreements. The DOJ chose not to pursue
alternative approaches such as civil consent decrees or corporate
probation, which heavily involve courts in policing the implementa-
tion process and settling disputes. Where the parties agree to a
structural reform remedy that leaves courts out of the project, the
only mechanism for judicial oversight would be for judges to insist

" United States v. Stein, 435 F. Supp. 2d 330, 382 (S.D.N.Y. 2006), appeal docketed,
No. 06-4358 (2d Cir. Sept. 19, 2006).

® A court could perhaps, pursuant to its inherent authority to consolidate cases, en-
ler joint rulings on narrow legal issues raised by the limited group ol parlies also being
criminally proseculed [or the same underlying conducl. See Section ILLA. In contrast,
I find it highly unreahslic, as one author suggests, thal courls broadly serve as a “[idu-
ciary ot consliluencies olhetwise unrepresenled in the corporale delerral process and
polentially vulnerable Lo negalive exlernalilies.” See Greenblum, supra nole 17, al
1901.

*See United States v. KPMG LLP, No. 1:05-CR-00903-LAP, 2007 WL 541956
(S.D.N.Y. Feb. 14, 2007).

*" See supra note 136 and accompanying text.
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that a deferral not be approved in the first instance absent periodic
reports to the court regarding the progress of compliance. Such an
occurrence seems highly unlikely given that judges would have to
reach out to assume a supervisory role not sought by the parties
and in areas regarding organizational governance.

The U.S. Code provision requiring that the court approve a de-
ferral, though intended to “strengthen[] the supervision over per-
sons released pending trial,”™ does not clearly provide the sort of
supervisory power that courts have under the Guidelines at the
probation stage after a conviction. If Congress intended to provide
for supervision over pre-trial diversion, it could pass a statute to
that cffect.

Absent such interventions, prosecutors will supervise implemen-
tation ol these agreements, a difllicull task [or which (hey may lack
institutional competence. For that reason prosecutors under-
standably appcar Lo rcly heavily on independent monilors, just as a
court would, to structure compliance programs and audit perform-
ance. The criminal law context raises special challenges for inde-
pendent monitors, however, that are worth further exploration, just
as scholars have explored challenges facing civil monitors.” The
DOJ has selected former regulators and former corporate crime
prosecutors to serve as independent monitors.”™ Those credentials
nevettheless may not always prepare a monitor for the work of re-
constituting a compliance program, even if they have such experi-
ence. While internal groups might welcome a monitor to eradicate
criminality, an outside monitor could have difficulty obtaining co-
operation or even information. Internal groups can mislead a
monitor and disguise criminality.”™ Gatekeepers such as auditors

“®See H.R. Rep. No. 93-1508, at 1 (1974), as reprinted in 1974 U.S.C.C.AN. 7401,
7401.

*See Lloyd C. Anderson, Implementation of Consent Decrees in Structural Re-
form Litigation, 1986 U. Ill. L. Rev. 725, 732-35 (1986) (describing roles of independ-
ent monitors in civil structural remedies); Note, “Mastering” Intervention in Prisons,
88 Yale L.J. 1062, 1063—68 (1979) (exploring use of “masters” in prison reform litiga-
tion).

** A similar development has occurred with the rise in the retention of independent
private sector inspectors general, often former prosecutors, by government to prevent
fraud in contracting and by private firms conducting internal investigations. See
James B. Jacobs & Ron Goldstock, Monitors & IPSIGS: Emergence of a New Crimi-
nal Justice Role, Crim. L. Bull., Mar.—Apr. 2007.

* See id.
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and lawyers may already have failed to detect employee malfea-
sance or contributed to failures to properly supervise compliance.™
If they face resistance, monitors may need more time to achieve
deep changes than many short-lived agreements provide.™ One
monitor has uncovered substantial new criminality in an organiza-
tion, which could result in additional individual prosecutions but
perhaps also complicates the compliance process.” Another, at
Bristol-Myers Squibb, recently recommended that the CEO be
dismissed. The board did so, but a new investigation is now ongo-
ing regarding new criminality uncovered.™ Given difficulties in
quickly achieving reform, prosecutors may require more sustained
intcrventions. Indeced, prosccutors might themsclves scek out judi-
cial involvement and supervision of the type that provided an im-
portlant buttress in civil RICO prosceutions. While courls may not
have any more expertise, they would have authority to modify the
terms of supervision and perhaps betler adapl reform (o changed
circumstances.

3. Termination

A final occasion where courts may become involved is at the
back end, if disputes arise where the DOJ unilaterally terminates
an agreement. I'ederal courts already conduct analogous review in
individual cases where the defendant made promises in exchange
for a plea agreement, asking whether the government acted in
“good faith” and “lived up to its end of the bargain.”” Almost all

**See John C. Coftee, Jr., What Caused Enron? A Capsule Social and Economic
History of the 1990s, 89 Cornell L. Rev. 269, 287-97 (2004).

** See Jill Nawrocki, Home Improvement, Corp. Governance, Apr. 2006, at 90, 95,
available at http//www.law.conV/jsp/ihc/PubArticleIHC.jsp?id=1146560723743 (de-
scribing the sustained efforts of the Computer Associates’ General Counsel to “weave
the [DP] agreement’s principles into the fabric of the company”).

**See Troy Graham & Jennifer Moroz, UMDNIJ Monitor Says Fraud, Failures Now
Up to $243 Million, Phila. Inquirer, July 21, 2006, at BO1 (describing how the moni-
tor’s investigation of the University of Medicine and Dentistry of New Jersey led to
the resignation of the Dean and the firing of an Associate Dean, and uncovered $243
million in mismanagement and $35 million in potential Medicare fraud).

** See Saul, supra note 177.

*® United States v. Leonard, 50 T.3d 1152, 1157 (2d Cir. 1995) (quoting United
States v. Knights, 968 I7.2d 1483, 1486-87 (2d Cir. 1992)). This issue arises where the
government promises to move for a downward departure for “substantial assistance”
under § SK1.1 of the Sentencing Guidelines, but later decides it did not receive such
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of the deferred and nonprosecution agreements contain provisions
in which the DOIJ can unilaterally assert a breach, terminate the
agreement, and then pursue a criminal prosecution of the organiza-
tion. The DOJ can then typically take full advantage of all of the
admissions of criminal wrongdoing contained in the agreement,
making indictment and conviction all but certain. Despite those
stringent terms, federal courts hold that due process prevents the
government from ‘“unilaterally determining” that a defendant
breached an agreement not to prosecute and that prosecutors
“must obtain a judicial determination of the defendant’s breach.””
Nevertheless, as I will describe, organizations may still face severe
harm.

Federal courts developed standards grounded in contract law to
inlerprel immunily, cooperalion, and plea agreements, mostly in
cases involving individual defendants. Under contract law princi-
ples, the government is nol cnlitled (o rescission il the delendant
had substantially performed.” If “nonperformance . . . is innocent,
does not thwart the purpose of the bargain, and is wholly dwarfed
by that party’s performance,” then the government “is not entitled
to rescission.™” Conversely, delendantls are enlitled Lo Lhe benefit

assistance and does nol make the §5K1.1 motion. Other courls ol appeals either
adopl a more delerential teview, see, e.g., Uniled Slales v. Garcia-Bonilla, 11 F3d 45,
47 (5th Cir. 1993) (government refusal to file § SK1.1 motion not reviewable absent
unconstitutional motive), or an intermediate rationality review approach, see, e.g.,
United States v. Pipes, 125 F.3d 638 (8th Cir. 1997); United States v. Copeland, No.
96-6043, 1997 WL 563141 (4th Cir. Sept. 11, 1997).

*" United States v. Meyer, 157 F.3d 1067, 1076 (7th Cir. 1998); accord United States
v. Miller, 406 F.3d 323, 334 (5th Cir. 2005) (“In the context of non-prosecution agree-
ments the government is prevented by due process considerations from unilaterally
determining that a defendant is in breach and nullifving the agreement.”); United
States v. Castaneda, 162 F.3d 832, 835-36 (5th Cir. 1998); United States v. Ataya, 864
F.2d 1324, 1330 n.9 (7th Cir. 1988) (“A pre-indictment hearing would help prevent
overreaching by prosecutors . . . in the drafting of ambiguous plea agreements . ...”);
United States v. Verrusio, 803 F.2d 885, 888 (7th Cir. 1986).

* See, e.g., Ricketts v. Adamson, 483 U.S. 1, 9 (1987); United States v. Crawford, 20
F.3d 933, 935 (8th Cir. 1994); United States v. Tilley, 964 F.2d 66, 71 (1st Cir. 1991);
United States v. Packwood, 848 I'.2d 1009, 1011 (9th Cir. 1988): Verrusio, 803 I'.2d at
888.

*? Castaneda, 162 T.3d at 838 (quoting White ITawk Ranch v. Ilopkins, No.
CIVA.91-CV29-DD, 1998 WL 94830, at *3 (N.D. Miss. Feb 12, 1998)); accord, e.g.,
United States v. Riggs, 287 I'.3d 221 (1st Cir. 2002); Crawford, 20 I'.3d at 933; Rodri-
guez v. New Mexico, 12 I''3d 175 (10th Cir. 1993): United States v. T'itch, 964 I".2d 571
(6th Cir. 1992).
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of the bargain and may try to demonstrate that the government did
not substantially perform.™

This inquiry is similar to that in civil consent decrees, where the
Supreme Court ruled that courts should craft injunctions within
“appropriate limits” to be dissolved after local compliance “for a
reasonable period of time,”™ and that consent decrees may be
terminated in stages.”™ A federal court has the equitable discretion
to modify a prospective judgment or a consent decree to take ac-
count of changed circumstances.” A consent decree is treated as a
contract in that its terms are interpreted using contract principles,
based on its text and, if ambiguous, based on extrinsic sources such
as the intent of the partics when they entered the bargain.™

Those standards apply in the criminal context but not in the
samc manncr, duc Lo separalion of powcers in the form of deference
to prosecutors. In one example, a federal court recently intervened

" See, e.g., Santobello v. New York, 404 U.S. 257, 262 (1971) (holding defendant
entitled to enforcement of bargained-for plea agreement); United States v. Hodge,
412 F.3d 479, 485 (3d Cir. 2005); United States v. Nolan-Cooper, 155 F.3d 221, 236 (3d
Cir. 1998); Uniled Slales v. Price, 95 F.3d 364, 367 (Sth Cir. 1996); Uniled Slales v.
Badaracco, 954 F.2d 928, 939 (3d Cir. 1992) (asking “‘whelher the governmenl’s con-
duct is inconsistent with what was reasonably understood by the defendant when en-
tering the plea of guilty’” (quoting United States v. Nelson, 837 F.2d 1519, 1522 (11th
Cir. 1988))).

B of Educ. v. Dowell, 498 1.S. 237, 247-48 (1991); accord Missouri v. lenkins,
515 U.S. 70 (1995); Milliken v. Bradley, 433 U.S. 267 (1977); see also Fed. R. Civ. P.
60(b) (permitting a court to relieve a party of a judgment if “it is no longer equitable
that the judgment should have prospective application”).

*? See Freeman v. Pitts, 503 U.S. 467, 490-91 (1992); cf. Frew ex rel. Frew v. Haw-
kins, 540 U.S. 431, 437 (2004) (“[A] federal consent decree must . . . further the objec-
tives of the law upon which the complaint was based.”); Local No. 93, Int’l Ass’n of
Firefighters v. City of Cleveland, 478 U.S. 501, 525 (1986) (holding that a consent de-
cree may provide “broader relief than the court could have awarded after a trial”).

**See Local No. 93, 478 U.S. at 526-27; see also Fed. R. Civ. P. 60(b). The Court
also noted in Frew that Rule 60(b)(5) “encompasses the traditional power of a court
of equity to modify its decree in light of changed circumstances.” 540 U.S. at 441-42.
Similarly, in Rufo v. Inmates of Suffolk County Jail, the Court held that district courts
should apply a flexible standard to the modification of institutional reform consent
decrees. 502 U.S. 367,392 n.14 (1992).

" See Local No. 93,478 U.S. at 522; United States v. L.T.T. Continental Baking Co.,
420 U.S. 223, 238 (1975) (“Since a consent decree or order is to be construed for en-
forcement purposes basically as a contract, reliance upon certain aids to construction
is proper, as with any other contract. Such aids include the circumstances surrounding
the formation of the consent order, any technical meaning words used may have had
to the parties, and any other documents expressly incorporated in the decree.”); see
also Anderson, supra note 299, at 726.
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to enjoin prosecution of the Stolt-Nielsen company, a supplier of
parcel tanker shipping services, after the DOIJ unilaterally found a
breach in the corporation’s cooperation under the DOJ Antitrust
Division’s Corporate I.eniency Program. The court explained:

When it entered into the agreement, DOJ never intended to
prosecute SNTG [Stolt-Nielsen Transportation Group]. Its goals
were to pursue SNTG's co-conspirators and to break up the con-
spiracy. It got what it had bargained for in the agreement.
SNTG's partners in the conspiracy were prosecuted and con-
victed, and the conspiracy has been terminated.

The court then enjoined any future prosecution.’ The United
States Court of Appcals for the Third Circuit, however, reversed,
ruling that the court could not enjoin a prosecution but that the
company could raise the delense post-indiclmenl.”™ Only the Scv-
enth Circuit counsels pre-indictment relief.” Thus, an organization
that substantially complicd with an agreement might nevertheless
face the very threat of indictment that caused it to settle in the first
place.

Absent pre-indictment judicial remedies, the DOJ decides
whether an organization has substantially complied, yet it has
never defined how its prosecutors measure compliance. The DOJ

** Stolt-Nielsen, S.A. v. United States, 352 F. Supp. 2d 553, 562-63 (E.D. Pa. 2003).

" Qee Stolt-Nielson, S.A. v. United States, 442 F.3d 177, 187 (3d Cir. 2006). The Su-
preme Court denied certiorari. Stolt-Nielsen, S.A. v. United States, 127 S. Ct. 494
(2006). The U.S. Chamber of Commerce and others as amici urged the Court to rule
that an agreement could be specifically enforced and the prosecution enjoined. Per-
haps the corporation could have sought a declaratory judgment stating that it did not
breach. See Stolt-Nielsen, 442 F.3d at 184-85 (collecting authority).

* The Seventh Circuit recommends pre-indictment hearings, see United States v.
Meyer, 157 F.3d 1067, 107677 (7th Cir. 1998), while the Third Circuit, along with
others, holds that pre-trial determinations are not required. See Stolt-Nielsen, 442
F.3d at 184; United States v. Bailey, 34 F.3d 683, 690-91 (8th Cir. 1994); United States
v. Bird, 709 F.2d 388, 392 (5th Cir. 1983). But see United States v. Ataya, 864 F.2d
1324, 1330 n.9 (7th Cir. 1988); United States v. Verrusio, 803 F.2d 885, 888 (7th Cir.
1986) (holding that the preferred procedure, “absent exigent circumstances,” is for
the government to seek a hearing pre-indictment to seek relief from an agreement).
The Seventh Circuit’s approach seems appropriate given due process requirements
and the great harm of improper indictments. See Cleveland Bd. of Lduc. v. Louder-
mill, 470 U.S. 532, 542 (1985) (stating that the pre-deprivation hearing is the “root re-
quirement” of due process (quoting Boddie v. Connecticut, 401 U.S. 371, 379
(1971))).
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could have adopted the Guidelines definitions providing a detailed
seven-part test to evaluate whether compliance is “effective.”
Lacking such a standard, it is not clear whether or how anyone de-
termines whether there has been full, partial, or no compliance.
The agreements specify that while obligations to cooperate con-
tinue indefinitely, formal DOJ supervision terminates after eight-
een months to three years, without any evaluation of success, and
with only the extreme provision that the DOJ may unilaterally find
a breach and terminate the agreement. Further, the process re-
mains nonpublic, so outsiders cannot assess compliance nor
whether these DOJ efforts are effective.

Where organizations may only bc able to raisc a dcfensc of
“substantial compliance” after an indictment, the threat of im-
proper lerminalion remains severe and ill defined. Only the DOJ
can provide clearer notice of its compliance goals, unless organiza-
tions ncgoltiate for additional spccilicily in the (erms of agrec-
ments, courts provide pre-indictment remedies, or Congress inter-
venes.

C. Rethinking Remedies for Organizational Crime

Understanding the current organizational prosecution regime as
a structural reform regime and making that new approach explicit,
as I have done in this Article, raises a series of problems for future
work that extends far beyond the traditional critiques of organiza-
tional criminal law. In the past, scholars focused on the need to
narrow the open-textured, underlying federal substantive law for
which organizations may be prosecuted, together with the sweep-
ing respondeat superior standard.*” Scholars have advocated two
solutions for the problem of broad prosecutorial discretion in or-
ganizational cases: that prosecutors voluntarily constrain their own
discrelion, or Lhal judges narrow [cderal organizalional criminal
law. Structural reform prosecutors then add an additional layer of
problems relating to the choice of what remedics arce negotiated

**See U.S. Sentencing Guidelines Manual § 8B2.1 (2005). Courts also already rely
on compliance experts to define what reforms are reasonably effective to “reduce the
likelihood of future criminal conduct.” Id. § 8D1.1(a)(6).

*®See, e.g., Lrik Luna, The Overcriminalization Phenomenon, 54 Am. U. L. Rev.
703, 717 (2005); William Stuntz, The Pathological Politics of Criminal Law, 100 Mich.
L. Rev. 505, 519-20, 531 (2001); see also supra notes 106, 109.
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between organizations and prosecutors, which, as discussed, courts
currently will review only at the margins. Below I outline a series
of additional issues that arise once we understand that prosecutors
have adopted a structural reform approach. T discuss here both is-
sues for exploration in future scholarship, and also the problems
these remedies raise for prosecutors, courts, legislators, industry,
and compliance experts.

Judge Gerard E. Lynch, Professor Daniel Richman, and others
argue that prosecutorial self-regulation of discretion offers the
most practical means for allocating enforcement resources and is
the approach that best fits our constitutional and political system.™
Whilc under the typical account prosccutors push for high-profilc
convictions and expansive interpretations of federal criminal law in
order (o advance their instilutional interests,” these commentators
instead argue that prosecutors will often narrow their focus and
creale standards o provide notlice and beller deler wrongdocrs.
However, structural reform prosecutions raise complex questions
where though the DOJ has limited its prosecutors’ discretion, it has
done so in a different and novel way that raises a new kind of un-
certainty. Rather than choosing to provide notice of what criminal
provisions deserve certain punishments, the DOJ has begun to
elaborate a set of explicit charging guidelines, now limited in re-
sponse to political pressure and advocacy from organizations. |
have described how the DOJ has also implicitly adopted a range of
remedial principles to govern the content of agreements entered
into and the compliance process under those agreements. The
scope of the DOJ’s remedial discretion raises a series of additional
unexplored issues.

First, structural interventions remain highly contextual. While
the agreements themselves provide some clarity once their terms
arc compared, a scl of DOJ guidclines describing the (erms (0 be

3

See Kenneth Culp Davis, Discretionary Justice: A Preliminary Inquiry (1969);
Lynch, supra note 206; Lynch, supra note 106; Richman, supra note 194; see also
Buell, supra note 103, at 535-36 (arguing prosecutors should restrict charging to cor-
porations for whom reputational sanctions would appropriately deter); Laufer, supra
note 99, at 1350 (calling for “significant constraint of prosecutorial discretion”).

! Individual U.S. Attorneys may do so not just for internal rewards, but also for po-
litical gain and publicity. See Kahan, supra note 110, at 487 n.105 (citing Daniel R.
Tischel, Payback 98-127 (1995)); see also James Iisenstein, Counsel for the United
States: U.S. Attorneys in the Political and Legal Systems 230-31 (1978).
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pursued in agreements would be an improvement. Even this, how-
ever, may not provide sufficient notice of how the agreements will
be implemented by a local U.S. Attorney’s Office in the context of
a particular organization over a period of many years. Much of the
work in their implementation remains nonpublic and may be par-
ticularly geared towards the unique problems an institution faces.
Nor has the DOJ asserted any central review over the content of
organizational agreements. 'The DOJ has not publicly reviewed the
efficacy of its agreements, nor has it promulgated internal guide-
lines to guide the content of these agreements; the approach has
emerged through ad hoc efforts and replication of other U.S. At-
torneys’ and agencies’ cfforts. Futurc rescarch could ask whether
prosecutors provide sufficient guidance and notice regarding their
rcmedial approach and whether proscculors, over Lime, conlinue (0
proceed ad hoc or produce a more clearly defined set of best prac-
lices.

A related problem is the exercise of prosecutorial discretion re-
garding individual employees of target organizations. An organiza-
tional employer is no ordinary cooperator, and the criminal proce-
dure rights of employees when the forces of the government and an
organization are arrayed against them will continue to deserve
careful study. A separate question will be whether ongoing indi-
vidual prosecutions hamper or distract from efforts to implement
structural reform.

Second, structural reform prosecutions also complicate the rela-
tionship between substantive law and organizational punishment.
Scholars have observed that courts rarely ensure that underlying
substantive criminal statutes are interpreted narrowly or that
vagueness is eliminated, in part due to separation of powers defer-
ence.’”” Congress continues to pass an increasing number of broad,
ill-delined slatules.™ Where courts do nol narrow Lhe meaning of
such statutes, prosecutors fix their meaning in practice, so that in
cffect the legislature has delegated common law crime-making au-

* See, e.g., Jeffries, supra note 20, at 24445 (describing the demise of strict con-
struction of criminal statutes); Kahan, supra note 20, at 353.

** See Lynch, supra note 206, at 2137-38; Richman, supra note 194, at 763-65; Wil-
liam J. Stuntz, The Uneasy Relationship Between Criminal Procedure and Criminal
Justice, 107 Yale L.J. 1, 6676 (1997); cf. Louis D. Bilionis, Process, the Constitution,
and Substantive Criminal Law, 96 Mich. L. Rev. 1269 (1998).
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thority to prosecutors.” Structural reform prosecutions raise a set
of still more complex problems because their remedies are not
closely tied to the already often broad and vague underlying sub-
stantive law. As arm’s-length deferral agreements, they need only
accomplish the general purposes of that underlying substantive law
and the Sentencing Guidelines. The possibilities for effectual judi-
cial review of structural reform agreements remain highly limited;
courts may only exclude flagrant abuses to define the broad outer
reaches of permissible agreements. An issue for future exploration
is whether courts can help define what constitutes substantial com-
pliance and clarify a set of best compliance practices. An important
issuc for the courts and Congress will be whether pre-indictment
relief should be provided if prosecutors do violate due process and
unilatcrally declare a breach of an agreement. Also worth [urther
exploration is the extent to which Congress could enact a range of
rclorms, including (1) narrowing the underlying subslantive law
applicable to organizations, (2) altering the respondeat superior
standards that create such broad exposure, and (3) mitigating the
collateral consequences of an indictment or conviction.

Third, the possibility for the emergence of best practices should
also be explored. In civil structural reform cases, one benefit that
scholars observed is that despite ad hoc efforts at first, over time
remedial law developed a clarity not found in the underlying con-
stitutional law, providing a set of best practices and notice to all
sides. This often occurred over decades, due to a converging rec-
ognition that certain remedies were effective. Whether evolution of
a clear body of remedies in the area of organizational crime can
occur may remain an open question for some time. A related and
very difficult question for future scholarship will be the etficacy of
these compliance remedies. Given uncertainty regarding the effec-
tiveness ol these various compliance programs, it is [ar [rom clcar
whether structural reform prosecutions have produced or will pro-
duce the sought-after compliance. The DOJ makes no public cffort
to test whether structural reform remedies succeed in obtaining
compliance or whetlher olher remedies should be used instead. No
public effort is being made to measure the effectiveness of these re-
form efforts.

** See Kahan, supra note 110, at 484-85.
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Fourth, the role of industry and political pressure on prosecutors
should be explored further. Organizations themselves may produce
greater clarity by insisting on more detailed agreements, based on
the experience of others in industry. Organizations may evaluate
the effectiveness of these remedies and develop industry practices.
We can be confident that industry will continue to exercise signifi-
cant political clout to affect the formal and informal rules govern-
ing these prosecutions. Already organizations and business groups
have successfully lobbied for changes in DOJ practices. Over time,
it prosecutors exercise essentially unconstrained choices of what
remedies to impose, organizations might demand or receive reme-
dial clarity, conccssions in individual cascs, regulatory change, or
legislation. Indeed, Congress is considering legislation regarding
privilege waivers and could lcgislale regarding other (erms in these
agreements.

Filth, the role of independent monitors and compliance cxperls
is worth evaluating. These monitors may come to have substantial
influence based on their experience shaping the implementation of
these agreements. Perhaps informal exchange of information
amongst independent monitors, prosecutors, regulators, and indus-
try experts will, over time, create a narrowed set of accepted best
remedial practices.

Finally, I underscore again that prosecutors retain fundamentally
broad discretion. Even if constrained by judicial or legislative or in-
ternal limits on structural reform settlements, prosecutors can al-
ways choose not to settle but rather to pursue a conviction. Unless
prosecutors cease to prosecute organizations entirely, all future
scholarly, judicial, regulatory, or legislative efforts to rethink or
clarify structural settlements must be understood in the context of
organizations bargaining under the long shadow of the threat of
indictmenlt. Prosccutors have limiled resources and remain polili-
cally accountable, whereas the large organizations affected often
have substantial resources and political influence. Nceverthelcess,
prosecutors retain a giant stick—the ability to indict—and unless
the nature of that delerrent changes, proseculors will remain the
key to the success or failure of structural reform prosecutions.
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CONCLUSION

In its sheer novelty, the rise of structural reform prosecution
calls into question the traditional civil rights-centric view of struc-
tural reform. While Owen Tiiss wrote that “[t]he structural injunc-
tion received its most authoritative formulation in civil rights
cases,”™ now it receives a reformulation in criminal law. "This illu-
minates not only the continuing vitality of the structural reform
model, but also how the challenges faced during decades of civil
structural reform efforts acquire new relevance today in the area of
organizational criminality. Structural reform litigation engendered
an important literature regarding legitimacy and efficacy of such
interventions by federal courts. Now that prosccutors have har-
nessed powerful civil institutional reform tools, similar questions
should be asked again in the criminal contexL.

The move towards a structural reform approach is, in my view,
the mosl important development in decades in the law of organiza-
tional crime. Federal prosecutors have stepped far outside of their
traditional role of obtaining convictions, and, in doing so, seek to
reshape the governance of leading corporations, public entities,
and ultimately entire industries. This development has gone largely
unexamined. To show the range of alternative approaches for
structural reform prosecutions, I framed structural reform reme-
dies at four stages of the criminal process, each with mounting ju-
dicial involvement, together with parallel civil remedies. The DOJ
adopted a strategy to accomplish ambitious structural reform at the
charging stage alone, and for an important reason: to avoid the col-
lateral consequences of an indictment. My empirical study of the
DOJ agreements’ terms illuminates a consistent compliance-based
approach. These results provide clearer notice to organizations and
counsel.

Nevertheless, the DOJ cxercises subslantial discrelion in its
charging decisions that remains essentially unreviewed by courts,
cxcept at the margins during the approval and termination stages.
The DOJ has also declined to provide guidelines on what remedies
prosecutors should seek and whal conslilules compliance wilh their
agreements. Perhaps predictably, one result of this wide discretion
has been some perceived overreaching, which, though mostly un-

* Owen M. Fiss, The Allure of Individualism, 78 Iowa L. Rev. 965, 965 (1993).
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reviewable by a court, has already in two discrete respects (relating
to privilege waiver and employer-funded attorney’s fees) been ad-
dressed through the political process.

Structural reform prosecutions place the focus not on prosecuto-
rial discretion to charge, indict, or convict, but rather on supervi-
sion of practical efforts to reform institutions. In the civil structural
reform context, consensus often developed over time regarding a
set of accepted and effective remedial practices. The advent of
structural reform prosecutions raises a host of new problems of
remedial design regarding the use of criminal prosecutions to reha-
bilitate organizations. My empirical study describing the DOJ’s ap-
proach can scrve as a foundation for futurc work investigating
those important questions. The DOJ chose to pursue structural re-
[orm al the charging slage [or scveral reasons, including the under-
lying substantive law, the scope of their prosecutorial discretion,
the naturce of judicial review, and the unique dynamics ol prosccul-
ing large organizations. That strategy then defined the resulting
body of ambitious structural reform undertakings on a scale never
before attempted. Now that this structural reform approach has
taken hold, however, prosecutors, scholars, and other actors should
make sustained efforts to assess its efficacy and delimit its scope.
At minimum, such efforts could clarify the relationships between
courts, Congress, prosecutors, administrative agencies, and organi-
zations. Federal organizational criminal law would then itself bene-
fit from a much-needed structural reform.
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ESSAY

UNITED STATES V. GOLIATH
Brandon L. Garrett

RIMINAL prosecutions of large organizations exhibit a

unique power dynamic. The target organizations include goli-
alhs—somc of the largest corporalions in the Uniled Stales, includ-
ing AIG, America Online, Bristol-Myers Squibb Co., Computer
Associates, HealthSouth, KPMG, MCI, Merrill Lynch & Co., and
Monsanto. A U.S. Attorney’s office with its limited resources may
look like a tiny David by comparison. But prosecutors have their
slingshot: they wield the threat of an indictment, which results in
potentially catastrophic collateral and reputational consequences
to a corporation. Yet it is a threat that prosecutors can ill afford to
carry out due to those consequences. The détente resulting from
the collision of thosc oversized forces has taken a surprising turn,
perhaps because there was nowhere else to turn—from criminal
prosceulion towards structural reform. By thal I mean Lhal prosc-
cutors adopted a strategy to avoid an indictment and a conviction
by entering into detailed compliance agreements with organiza-
tions. In one example of a demanding structural reform agreement,
KPMG International, charged with marketing illegal private tax
shelters, agreed to shut down its private tax practice, to cooperate
fully in criminal investigations of former employees, and to hire an
independent monitor for three years to implement an elaborate
compliance program.

" Associate Professor, University of Virginia School of Law.
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In my piece, “Structural Reform Prosecution,” I present a pic-
ture of why and how federal prosecutors now enter into such
agreements supervising the rehabilitation of these goliath organiza-
tions. The Article examines the agreements’ origins, goals, terms,
and the broader legal and institutional setting, including through
empirical analysis of the agreements entered after the Department
of Justice (“DOJ”) announced its new approach in January 2003.”
Whilce hue and cry over organizational prosccutions have focuscd
on privilege waiver and employer payment of attorney fees, those
two issues jusl scralch the surface ol the complex problems thal
these massive efforts raise. T hope here to draw attention first to a
series of problems raised by how these agreements define compli-
ance and second to the multi-polar context in which these agree-
ments are entered. “Structural Reform Prosecution” concludes by
posing questions for future work. 1 expand on that discussion here
by proposing reforms that, from different perspectives, address
some of the ditficult issues that these agreements raise.

1. DEFINING ORGANIZATIONAL COMPLIANCE

Agreements between large organizations and prosecutors are
very dillerenl [rom the lypical delerral agreement in which a per-
son agrees to refrain from any additional offenses for a period of
time and perhaps to enter into a rehabilitative program. Instead, I
have argued that these agreements should be viewed as structural
reform efforts, designed to prevent future criminality among the
members of a complex entity.

The first respect in which these agreements resemble classic civil
structural reform etforts is that they seek to reform entire institu-
tions. Many of these agreements carefully describe institution-wide
goals. For example, the KPMG agreement delails the changes (o
be made to KPMG’s tax program and specifies an elaborate com-
pliance program.’ The terms of compliance in such agreements are
fairly clear, as is a core understanding of what sort of criminality
the agreement is intended to prevent from recurring. The agree-

? Brandon L. Garrett, Structural Reform Prosecution, 93 Va. L. Rev. 853 (2007).

*See id. at 938-57 (summarizing the terms of the agreements entered since January
2003).

‘KPMG Deferred Prosecution Agreement, August 26, 2005, available at
http:/fwww.usdoj.gov/usao/nys/pressreleases/ AugustO5/kpmgdpagmt.pdf.
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ments also rely on many of the same tools that commonly appear
in civil structural reform cases: independent monitors tasked with
overseeing reforms, detailed injunctive provisions, and reporting
and auditing requirements to assess progress towards compliance.

As in civil efforts, these agreements also envision a rehabilitative
process lasting for some time, and therefore, also as in civil cases,
one can imagine their compliance goals shifting over time. There
will be some uncertainty in any such ongoing rcform cffort, given
broad terms due to a need for flexibility should the compliance
process ilsell uncover new problems. Unlike civil structural reflorm
efforts (and unlike earlier prosecutorial settlements of labor rack-
eteering cases in the 1980s), these efforts are largely non-public.
This poses a difficulty for outsiders in assessing how compliance
was defined during the implementation of any particular case. In
most cases all we have is the text of the agreement, with no infor-
mation regarding the subsequent implementation. Perhaps over
time more information will emerge regarding the successes and
failures in achieving the sought-after compliance.

Cooperation requirements included in many agreements appear
to last in perpetuity. How long does the KPMG agreement last?
Like many ol the others, the KPMG agreement extended for three
years and has now terminated (with two additional years of TRS
supervision, during which time the DOJ may still terminate). Yet
KPMG also agreed to a series of “permanent restrictions and ele-
vated standards for its tax practice.” Nor may KPMG ever make
statements contradicting the representations in the Agreement, in-
cluding in civil litigation. Nor may KPMG cease “its continuing co-
operation” with the DOJ’s ongoing criminal investigations, “even
after the dismissal of the Information,” and with any other prose-
culion or agency aclion “rclating (o or arising oul of the conduct.™
Other agreements have still broader language regarding an obliga-
Lion to cooperale. For cxample, Roger Williams Medical Cenler
agreed to “cooperate fully and actively with the [United States At-
torney’s Office for the District of Rhode Island (“USAO-RI”)],
and with any other government agency designated by the USAO-
RI.. . regarding any matter being investigated by the govern-

"1d. at ] 6.
°Id. at T 8-9.
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ment . ..about which RWMC has knowledge or information.™
These terms suggest that compliance in the form of cooperation
with government investigations may last into the indefinite future
regarding a broad array of matters of indefinite scope.

In addition to the important similarities, structural reform takes
on a different form in criminal law than in civil law, particularly
when implemented at the charging stage, due to the unique power
dynamic of an organizational prosccution. These agreements,
though often subject to court-approval, are supervised not by a
courl, bul by proseculors. Proseculors lack palalable allernalives Lo
structural reform. They cannot easily decline to prosecute the most
serious organizational crime cases, but nor can they abide the col-
lateral consequences of seeking convictions in all such cases. Upon
entering into settlement negotiations, however, prosecutors will
typically have enormous negotiating leverage by threatening the
“nuclear” option of an indictment, and it shows in the terms of the
agreements. For example, in most of these agreements, the DOJ
retains its enormous stick throughout the term of the agreement by
retaining the unilateral authority to find a breach and then prose-
cute. Though few agreements say anything about what the DOJ
can counl as a breach, courls may not be able o remedy celfectively
an arbitrary declaration of breach unless they provide pre-
indictment relief.”

In some cases, that power dynamic may undermine the goal of
achieving compliance. Illustrative of the often serious conse-
quences of an organizational prosecution—even where the organi-
zation settles—is a recent nonprosecution agreement (entered in
March 2007, after my Article’s study period of January 2003
through Januvary 2007) with the Dallas law firm Jenkins & Gilchrist
regarding the samce lax shellers at issuc in the KPMG prosccu-
tions." The agreement was far simpler than the others. It required
cooperation in the ongoing invesligalion, privilege waiver, and
noted a fine ($76 million) paid to the IRS. It did not include com-

* Deferred Prosecution Agreement at q 7, U.S. v. Roger Williams Med. Ctr., No. 06-02T
(D.RI.  2006), available at http//www.virginialawreview.org/inbrief/2007/06/18/
rwmc_agmt.pdf.

"Id. at  12.

*See Ameet Sachdev, Iiirm Admits Selling Bogus Tax Shelters, Jenkens & Gilchrist
Closes Chicago Office, Dallas I1Q, Chi. Trib., Mar. 30, 2007, at 1.
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pliance. Instead, the agreement noted that the firm planned to
close its doors.” Though part of the reason the firm voted to dis-
solve was due to settlements in civil suits, it was also significant that
most of the firm’s attorneys left during the ongoing criminal inves-
tigation of the firm’s tax group.” This example shows how even an
investigation ending in a settlement can result in a catastrophic re-
sult for the entity, perhaps justifiably to deter future wrongdoing,
but also not so different from the result had the firm been indicted
and been convicted. An IRS Commissioner commented, “This
should be a lesson (o all lax professionals lhal they musl nol aid or
abet tax evasion.”" That sort of punitive goal was at odds with the
rehabilitative purpose of these agreements; if the goal was to teach
a lesson, then why not indict? The reason for settling seemed
chiefly to secure cooperation in individual prosecutions. The
agreement thus highlighted not only the power prosecutors may
wield, but also how the structural reform goals that ostensibly ani-
mate these agreements can fall by the wayside, resulting not in a
structural reform agreement but rather a cooperation agreement.”

2. MULTI-POLAR PROSECUTIONS

A mulli-polar dynamic crealed Lhese proseculion agreements, as
in classic public law adjudication. State prosecutors, the Sentencing
Commission, regulatory agencies, compliance experts, industry,
and federal prosecutors each developed parallel approaches to-
ward organizational compliance. Which structural reformer came

’ See Letter from Michael J. Garcia, United States Attorney, Southern District of New
York, to Robert B. Fiske, Ir. & James P. Rouhandeh, Davis Polk & Wardwell (Mar. 26,
2007), available al
hilp://www.virginialawreview.org/inbriel/2007/06/18/jenkens_gilchrisL.pdl.

*See Sachdev, supra nole 8, at 1 (““I'he firm seltled the civil suits in 2005 for $81.6
million, but the harm to the firm’s reputation was greater than the financial pain.
About two-thirds of its more than 600 lawyers have left since 2001.”).

"' Terry Maxon, Jenkens & Gilchrist Closing After Admitting Role in Tax Fraud:
Dallas Firm to Pay IRS $§76 Million, Aid in Investigation of Shelters, Dallas Morning
News, Mar. 30, 2007, at 1A.

®The experience of Sidley Austin LLP shows how context specific the effects of a
nonprosecution agreement may be. Sidley was investigated for providing legal opin-
ion letters on KPMG-marketed tax shelters, and like the Jenkens firm, it also entered
into a nonprosecution agreement. Yet unlike the Jenkens firm, Sidley did not suffer
dire consequences, perhaps because only one partner was involved in the conduct and
while at a firm that later merged with Sidley. See Lynnley Browning, Court Ruling
Jeopardizes U.S. Tax Case, N.Y. Times, May 24, 2007, at C1.
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first is hard to say. If the DOJ decided to stop entering into these
agreements by instructing all of the U.S. Attorneys’ Offices not to
defer prosecution in this way, similar agreements would still be en-
tered in large numbers and in many of the same cases by regula-
tors.

First, several regulators may be involved in negotiating any one
structural reform agreement. Federal prosecutors often take only
cgregious cascs referred by regulatory agencics, which rctain an
important role in subsequent negotiations and implementation.
This [ollows where a rall of regulalory agencies have soughl Lo ac-
complish similar goals through voluntary disclosure regimes or
consent decrees for decades. For example, the SEC’s Seaboard
Report looks very much like the DOJI’s Thompson and McNulty
Memos.” Nothing could be more standard practice than granting
organizations cooperation credit and encouraging self-investigation
and self-reporting. Little distinguishes these current deferral and
nonprosecution agreements except that they occur in criminal
cases where the stakes may be particularly high. These agreements
were often investigated in conjunction with agencies, negotiated in
conjunction with agency consent decrees, and then supervised by
independent monitors joinlly appointed by the DOJ and agencics
and reporting to both. The nature of this interaction between
agency compliance regimes and the DOJ’s emerging regime is an
important area for future study.

Second, federal efforts should be considered alongside efforts by
state Attorneys (General to pursue similar goals using similar
methods. Although traditionally states—Ilike the federal govern-
ment had been—were reluctant to enforce criminal laws against

¥ Compare Reporl of Invesligation Pursuanl Lo Section 21(a) ol the Securilies Hx-
change Act of 1934 and Commission Statement on the Relationship of Cooperation to
Agency Enforcement Decisions, Exchange Act Release No. 44969, 76 SEC Docket 296
(Oct. 23, 2001), available at www.sec.gov/litigation/investreport/34-44969.htm (asking
among the factors informing SEC discretion, “[d]id the company adopt and ensure en-
forcement of new and more effective internal controls and procedures designed to pre-
vent a recurrence of the misconduct?”) with Memorandum from Larry D. Thompson,
Deputy Attorney Gen., to the Heads of Department Components, United States Attor-
ney, Principles of Federal Prosecution of Business Organizations 1 (Jan. 20, 2003),
http:/fwww.usdoj.gov/dag/cfti/business_organizations pdf, and Memorandum from Paul
J. McNulty, Deputy Attorney Gen., to Ileads of Department Components, United
States Attorneys, Principles of I'ederal Prosecution of Business Organizations (Dec. 12,
2006), http://www.usdoj.gov/dag/speech/2006/menulty _memo.pdf.
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corporations, Elliot Spitzer transformed the practice by leading ef-
forts to pursue structural reform, even crafting industry-wide
agreements. Others have followed suit, such as California Attorney
General Bill Lockyer and Massachusetts Secretary of State Wil-
liam Galvin."

Third, the Sentencing Guidelines emphasize compliance goals at
the penalty phase. A conviction can result in a similar remedy as
that in a scttlement, where organizations may be required by courts
to create compliance programs as a condition of probation. Further
work could investigale how judges now apply those Guidelines.

T'ourth, the role of outsiders—in particular, the compliance in-
dustry —will be a rich subject for future study. Former prosecutors
or regulators have often been appointed as independent monitors,
and were frequently active in the burgeoning compliance industry,
serving the needs of organizations under investigation or seeking to
head off potential scrutiny. Legal scholars should continue to ex-
plore the emerging influence and role of compliance experts.

Finally, the compliance industry has eager clients. Organizations
have themselves focused—in response to regulators, of course—on
compliance-oriented approaches. Many of the entities prosecuted
had alrcady madc signilicant structural changes once these enlitics
discovered the malfeasance. Bristol-Myers, for example, had al-
ready retained Judge Frederick B. Lacey, later appointed as an in-
dependent monitor, to conduct a review of its internal controls.
Pursuant to this review, it had made “significant personnel
changes™ at the highest levels and had adopted a whole series of
other auditing and compliance measures.” In turn, organizations
may influence the nature of compliance demands. The political dy-
namics of such prosecutions are very different in a RICO prosecu-
tion than in a prosccution ol a [irm undcr the Forcign Corrupl
Practices Act. Some cases have industry-wide effects and entire in-
dustrics may lobby the excculive branch or Congress; the DOJ has
already changed its approach regarding privilege waiver and em-
ployer payment of attorney’s fees in response to pressure.

*See Renee M. Jones, Dynamic Federalism: Competition, Cooperation and Securi-
ties Enforcement, 11 Conn. Ins. L.J. 107, 115-21 (2004).

“* Bristol-Myers Squibb Company Deferred Prosecution Agreement, June 15, 2005
at {5, available at http://www.usdoj.gov/usao/nj/press/files/pdffiles/deferredpros.pdf.
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The multi-polar nature of these negotiated dispositions has not
been sufficiently recognized. Whether the convergence in compli-
ance approaches represents path dependency or emerging best
practices in part depends on their efficacy. Future work will hope-
fully take on the very difficult task of assessing whether these ap-
proaches successfully prevent, detect, or remedy organizational
crime.

A Series of Reform Proposals

Taking as a given thal organizational proseculions will conlinue
for some time and that some kind of settlement option will remain
preferable for both prosecutors and for organizations, defining the
scope of those settlements and their terms is an important and un-
der-examined project. The DOJ has not yet made policy state-
ments regarding most structural reform aspects of the agreements.
Reforms have not even been suggested much less explored, per-
haps because these issues were drowned out by the political fray
over privilege waiver issues (and now over U.S. Attorney firings).
Structural reform prosccutions arc so necw that any ncxt gencration
approach, moderated by reforms and adjustments by all sides, may
be years away. It will be [ascinaling (o see how [ulure administra-
tions approach such prosecutions and then how regulators, indus-
try, and Congress react. A few possibilities for reform are outlined
below, not because they should necessarily be adopted but because
they suggest additional ways to think about structural reform
prosecutions.

First, severe collateral consequences of indictment in organiza-
tional cases could be decreased if the relevant agencies reinter-
preted debarment rules or if Congress legislated to modify those
rcgulalory conscquences. Regulalory or Iegislalive change Lo the
collateral consequences that organizations face would totally alter
the underlying bargaining relationship belween corporalions and
prosecutions. Reputational effects would remain, but the change
could, among other things, move the negotiations from the charg-
ing stage to the plea bargaining stage. That result would permit ad-
judication later in a case, with more court involvement and with
more information exchanged between the parties. The disadvan-
tages, however, include a reduced deterrent threat of indictment.



286

2007] United States v. Goliath 113

A statute permitting a court to enjoin a prosecution if a prosecu-
tor arbitrarily or unjustifiably declares a breach of an agreement
would reduce the unilateral power that the terms of these agree-
ments provide prosecutors during their implementation. An arbi-
trary declaration of a breach would violate the organization’s due
process rights, but courts are reluctant to enjoin an indictment.
Unless prosecutors no longer insist on such terms, legislation
would bc nccessary to prevent the possible harm of an improper
declaration of breach and indictment. Little attention has been
paid Lo the enormous leverage Lhe provisions give proseculors al
the termination stage, perhaps because prosecutors themselves
may have been wary of relying on those terms and risking the dire
consequences to an organization of finding a breach. Reforms
might give prosecutors less catastrophic means to address a partial
failure and therefore provide more appropriate tools to obtain the
sought after compliance. A discussion about how these agreements
terminate would also focus attention on how prosecutors should
make the ultimate decision in assessing whether compliance is fi-
nally obtained.

More broadly, the DOJ could issue guidelines explaining the
remedics it sccks in these agreements. All thal the DOJ has done
thus far is include in the McNulty memo restrictions on securing
privilege waiver and nonpayment of employee legal fees. Though
prosecutors have informally imitated each other’s agreements and
shared practices (perhaps simply cutting and pasting other agree-
ments, or perhaps with more consultation), there appears to be no
formalized assessment within the DOJ regarding what remedies
work best and which should be sought. The lack of collaboration
regarding organizational prosecution policy spilled into the press
recently with accusations thal the rank and file within the DOJ
were not even consulted during deliberations regarding the impor-
tant McNully Memo changes.® The DOJ has adopled a structural
reform mission but appears not to be using its Corporate Crime
Task Force to evaluate that mission to assess whether the sought
after reforms are being achieved. Nor for that matter have any
regulatory agencies pursuing similar structural reform goals issued
public remedial guidelines.

*See David Johnston & Neil A. Lewis, The Ousted Prosecutors; U.S. Prosecutors
Assail Gonzales in Closed Session, N.Y. Times, Mar. 29, 2007, at Al.
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Finally, during the implementation of these agreements, inde-
pendent monitors have not released their compliance reports, ap-
parently for confidentiality reasons. The DOJ does not appear to
be sharing this information internally or releasing general informa-
tion regarding how the compliance process has been conducted.
Without such information sharing, one cannot expect effective best
practices to evolve internally, nor can one expect the public (or le-
gal acadcmics) to asscss whether meaningful structural reform is
occurring.

To relurn o where I began: dillicull praclical and (heorelical
problems of remedial design occur in any structural reform enter-
prise. They surface now in criminal law because the DOJ increas-
ingly confronts Goliath but not by securing an indictment or a con-
viction. The United States and Goliath instead negotiate and then
implement an ongoing project of structural reform. Structural re-
form prosecutions raise a series of complex questions and possibili-
ties, on which my colleagues who have generously agreed to com-
ment have shed more light. This prosecution approach warrants a
sustained effort by the DOJ, organizations, regulators, legislators,
courts, and scholars to assess which structural reforms effectively
address underlying criminalily and Lo carclully consider their de-
sign. TTopefully our discussion and others yet to come can be of
some use both to the United States and Goliath.

Preferred citation: Brandon L. Garrett, United States v. (Go-
liath, 93 Va. L. Rev. In Brief 105 (2007),
http://www.virginialawreview.org/inbriet/2007/06/18/garrett.pdf.
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Ms. SANCHEZ. Thank you, Professor Garrett. We appreciate your
testimony.

We will now begin our questioning. And I will begin by recog-
nizing myself for 5 minutes of questions.

Mr. Ashcroft, do you know who besides yourself was considered
for the appointment of monitor in the Zimmer case? Or are you fa-
miliar with the selection process?

Mr. ASHCROFT. I know what the deferred prosecution agreement
pﬁovides for in terms of the selection process. It provides that
the—

Ms. SANCHEZ. With all due respect, Mr. Ashcroft, I am just ask-
ing if you know how they came to select you as a monitor. I mean,
did you just get a phone call one day saying we would like to con-
sider you for this or we want you to be the monitor? Can you——

Mr. ASHCROFT. I would like to answer your question. And so,
that is about what I was going to do, if you don’t mind.

Ms. SANCHEz. Okay.

Mr. ASHCROFT. I understand that I was selected in accordance
with the deferred prosecution agreement after consultation with
the company by the U.S. attorney. And I was asked then to evalu-
ate and to monitor the company’s performance. I understand the
corporation and the Department of Justice agreed to seek my serv-
ice during the course of their discussions over the deferred prosecu-
tion agreement. So in the course of their discussion——

Ms. SANCHEZ. Do you know if they considered anybody else for
the position of monitor?

Mr. ASHCROFT. I don’t know what kinds of discussions they had.

Ms. SANCHEZ. Okay. That is fair.

Mr. ASHCROFT. I wasn’t part of those discussions.

Ms. SANCHEZ. Okay.

Mr. ASHCROFT. I learned about this after they had the discus-
sions.

Ms. SANCHEZ. I understand. That answers my question. Do you
know whether there was any public notice or bidding prior to your
appointment?

Mr. ASHCROFT. I did not participate in any bidding. Not a single
cent of tax dollars is spent for monitors.

Ms. SANCHEZ. I understand that. That is not the question that
Iham asking, though. I am just trying to get to the very things
that

Mr. ASHCROFT. This hearing costs far more in tax dollars than
my monitorship will cost in tax dollars because not a thin dime of
public money——

Ms. SANCHEZ. I understand that. But the subject of the financing
is not what I am trying to ask you.

Mr. ASHCROFT. Sure. Go ahead and ask me something.

Ms. SANCHEZ. I am just trying to get some very basic questions
out of the way.

Mr. ASHCROFT. I would like to get some very basic answers be-
cause your original remarks

Ms. SANCHEZ. Okay.

Mr. ASHCROFT [continuing]. Made a series of accusations. I would
like to get to those so that I can answer them and clarify this situa-
tion because it deserves clarification.
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Ms. SANCHEz. Okay. Well, if you will allow me to ask my ques-
tions, we will have many other questions from the panel, I am
sure. In your view, would the monitor selection process in the Zim-
mer case comply with the guidance that was issued publicly by the
department yesterday? Or have you had a chance to review those
guidance?

Mr. ASHCROFT. I have reviewed them very briefly. They were
made available to me late yesterday afternoon. I believe it would
have been very possible that I could have been chosen under the
kinds of guidelines. I would hope so.

Let me say, as I said in my remarks, I don’t think there should
be a discrimination against individuals who have had the privilege
of public service. I don’t think there should be a discrimination
against people on the basis of their partisan identification. And I
would certainly hope that whatever guidelines would be promul-
gated by this Justice Department or encouraged by this Congress
that they wouldn’t discriminate against individuals whose quali-
fications are those like mine are.

Ms. SANCHEZ. Okay. Well, Mr. Ashcroft, on that issue, I would
like to call your attention to the fact that the guidance issued yes-
terday indicated—and I am quoting from the guidance, “Govern-
ment attorneys who participate in the process of selecting a mon-
itor shall be mindful of their obligation to comply with the conflict
of interest guidelines set forth in 18 USC, section 208 and 5CFR,
part 2635.” So the question that I want to get at, which I think is
part of the problem, and we have heard from several witnesses talk
about no conflict of interest, is do you believe that Mr. Christie vio-
lated any laws or regulations already in the books when he ap-
pointed you, his former employer, as a monitor in the Zimmer case?

Mr. ASHCROFT. I really don’t believe that Mr. Christie is a law
violator. His record as a prosecutor is

Ms. SANCHEZ. So you don’t believe that conflict——

Mr. ASHCROFT [continuing]. An outstanding record. No law that
I know of has been violated. And I don’t think there is an even
plausible suggestion that any has been violated. Now, Mr. Christie
has made his reputation prosecuting

Ms. SANCHEZ. You don’t believe that there is a problem

Mr. ASHCROFT [continuing]. Public corruption in New Jersey.
And for this Committee

Ms. SANCHEZ. You don’t believe that there is

Mr. ASHCROFT [continuing]. To attack him on political
grounds

Ms. SANCHEZ. I am not attacking his record of prosecution.

Mr. ASHCROFT [continuing]. Is inappropriate. As a matter of
fact

Ms. SANCHEZ. I am talking specifically about the issue of——

Mr. ASHCROFT [continuing]. Here is Mr. Christie’s record from
the newspapers.

Ms. SANCHEZ [continuing]. Conflict of interest. Mr. Ashcroft, it is
very interesting about his record. And we are not attacking his
record of prosecution.

Mr. ASHCROFT. No innocent verdicts. No—

Ms. SANCHEZ. We happen to be talking specifically about conflict
of interest. That is a very appropriate question for this hearing.




290

This is what we are trying to get at the crux of the problem is ei-
ther conflict of interest or at least the appearance of conflict of in-
terest.

And if I am hearing your testimony correctly, would it be fair to
say that you don’t believe there is any kind of conflict of interest
in a former employee hiring their former boss or suggesting that
he be hired for a very lucrative contract of monitoring? You don’t
believe that there is a conflict or a problem with an appearance of
a conflict of interest?

Mr. ASHCROFT. There is not a conflict. There is not an appear-
ance of a conflict. The ability to hire individuals who have the
qualifications to conduct monitorship should not be impeded by the
fact that someone has at some time or another served in public life
or public office.

It should not be impeded based on partisan grounds. It should
not be determined or dispositive in the Justice Department. And it
shouldn’t be equally dispositive or determinative here in the Judici-
ary Committee of the United States House of Representatives.

Ms. SANCHEZ. Very interesting answer, Mr. Ashcroft. My time
has expired.

At this time, I would recognize Mr. Cannon for 5 minutes of
questioning.

Mr. CANNON. Madam Chair, I would prefer to pass, if that is ac-
ceptable to you, but would like to introduce for the record an article
in the record that I think Mr. Ashcroft was just referring to about
Christie’s all-out war and which includes his rather remarkable list
of successful prosecutions and point out that you keep referring to
the problem. I think that we have an issue before us that we need
to manage and develop, but I don’t think there is a problem, espe-
cially when it comes down to Mr. Ashcroft’s character and record
on his own or Mr. Christie’s.

Ms. SANCHEZ. Will the gentleman yield on that point?

Mr. CANNON. Let me just defer my time, if you don’t mind. But
I would be happy to—I think the Chair actually would control the
time and can speak directly.

Ms. SANCHEZ. Well, without objection, the article will be entered
into the record. And the point that I was trying to get at is the
public confidence in our justice system and whether or not conflicts
of interest, actual or perceived, are a problem in terms of—a per-
ceived problem in terms of the public’s confidence in our justice
system. And

[The information referred to follows:]
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Mr. CANNON. If the Chair would yield?

Ms. SANCHEZ. I will yield.

Mr. CANNON. This is a remarkably important issue, and we have
an amazing panel. And on that panel we have a guy who is lionized
in America for his willful determination to not sign a memorandum
ollllbhig, some people call it, his death bed. It certainly was a very
ill bed.

And to say there is a problem related to him is one that I think
ought to be squarely confronted. I know that we have two wit-
nesses on the next panel who are representatives from New Jersey
who want to attack Mr. Christie. And I understand the urge to at-
tack Mr. Ashcroft’s credibility. I find it appalling.

Ms. SANCHEZ. Will the gentleman yield? I was not attacking Mr.
Ashcroft’s credibility. I was simply posing a question with respect
to a potential——

Mr. CANNON. You are questioning his integrity and calling it a
problem.

Ms. SANCHEZ. Well, if there is a conflict of interest, I would sub-
mit, that is a problem.

Mr. CANNON. When you get the list of people who are capable of
doing the job that needed to be done at Zimmer, I think it was a
remarkably short list. And the people that appear on a list like
that are going to be people that have relationships. And therefore,
you can never get beyond the problem.

I think the proper scope of this Committee is to actually oversee
these monitors. I think that is an appropriate role. And I think we
need a lot more staff in this Committee to do that. But right now
I think we ought to be looking at policy rather than creating the
question of a problem when you are talking about a man of such
distinguished history and unquestioned ethics as Mr. Ashcroft.

Ms. SANCHEZ. If the gentleman will yield back, I will recognize
Mr. Johnson for 5 minutes of questions.

Mr. Johnson?

Mr. JOoHNSON. Thank you, Madam Chair. And during 27 years of
practicing law back home in Dekalb County, Georgia, I represented
many people. And they were all just regular working class people,
blue collar folks. And they were all subject to the maxim of you do
the crime, you do the time. And so, now today I am hearing about
non-prosecution agreements with corporations and also deferred
prosecution agreements.

And if there were any deferred prosecution, it would be some-
thing for my clients that they would have to appear in court and
face the charge and admit to the allegations and ask the judge for
some consideration. And the judge in his discretion, his or her dis-
cretion, would decide whether or not that person would be placed
in a deferred prosecution program.

And we don’t have any of those kinds of qualities that exist or
that existed for these prosecution agreements here. But I do want
to ask Mr. Ashcroft, while appreciating your service to the Nation,
according to billing records that detail 5 months of work from Sep-
tember 2007 to January 2008, your firm has billed Zimmer, Incor-
porated more than $7.5 million. Over these 5 months, your total
fees are higher than other monitors, particularly the four other
monitors for the four other orthopedic device makers who entered



294

into deferred or non-prosecution agreements with the Justice De-
partment.

Your firm is the only one of the group that charges a set monthly
fee of $750,000 on top of your hourly billing rate, which is also the
highest of the five firms, topping out at $895 an hour. To your
knowledge, are you aware of any monitors charging a monthly fee
of $750,000 on top of an $895 hourly billing rate, Mr. Ashcroft?

Mr. AsSHCROFT. Well, we do not charge both an hourly fee. The
hourly fee covers one group of workers. Other individuals are cov-
gred in the set amount. And they are not working on an hourly

asis.

The reason our fees are appropriate is the complexity of the case
and the responsibilities in which we have to be involved. I have
been required to assemble an exceptional monitoring team of about
30 professionals, including lawyers, investigators, accountants,
other business consultants to ensure that the deferred prosecution
agreement is met. These professionals include former United States
attorneys, assistant United States attorneys, former FBI members,
former United States Department of Justice officials, intellectual
property lawyers.

Mr. JOHNSON. Well, you have answered my question. You have
got a high-powered and highly-paid staff that consumes that
monthly retainer fee.

Now, for each monthly billing period, all that you have provided
is a one-page bill that simply lists the total amount due and the
bank information about where to wire the money. Whereas other
firms would have submitted bills, detailed billing, 200 pages long,
for instance, or 78 pages long. Why don’t you provide Zimmer with
a detailed accounting explaining the services provided and the
monitoring expenses?

Mr. ASHCROFT. We believe that the quality of the services is the
important point and that we have agreed and provided information
about our fees in advance.

Mr. JOoHNSON. Will you provide this Committee with a detailed
accounting of the services provided and expenses incurred in the
Zimmer monitoring?

Mr. AsHCROFT. I will provide this Committee with the documents
that are required under the deferred prosecution agreement. And
I will make available to the Committee those items which are re-
quired by that agreement.

Mr. JOHNSON. Who is tasked with monitoring the monitor? In
other words, who ensures that you complete all of your responsibil-
ities under the deferred prosecution agreement?

Mr. ASHCROFT. First of all, the company has an opportunity to
raise issues if it finds the work of the monitor to be inappropriate,
insufficient, of low quality or finds directions of the monitor to
somehow be against what it considers to be the terms of the agree-
ment, outside the scope of the agreement or otherwise inconsistent
with the purposes of the corporation in remediating the problems
that are faced by the corporation. The company carries those items
to the U.S. attorney or to the office of the U.S. attorney to individ-
uals in the office who are involved in the administration of the de-
ferred prosecution agreement.

Ms. SANCHEZ. The time of the gentleman has expired.
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At this time, I would recognize Mr. Feeney for 5 minutes of ques-
tions.

Mr. FEENEY. Well, thank you, Madam Chairman.

Mr. Attorney General, it is great to see you back. The startling
thing for me here is all of the suggestion or innuendoes, the mere
implication of having the hearing today that there is some either
conflict or something fundamentally wrong and we are worried
about the costs to corporations. I have to be candid with you. The
Congress voted overwhelmingly a few years ago for a bill that is
commonly referred to as SOX, Sarbanes-Oxley.

And what Sarbanes-Oxley effectively did—you know, Mr.
Ashcroft, whose firm has been charged with monitoring a corpora-
tion where several individuals and perhaps the corporate entity
itself may have been indicted or convicted of a crime to keep it
alive and protect it, despite the wrongdoing. What Sarbanes-Oxley
has done is effectively to take every innocent corporation that
wants to go public in America and require them to spend about $6
million annually at the requirement of Congress to pay additional
accounting fees on top of the accountants that they already have.

I can’t get members of the majority party to be concerned about
the fact that Sarbanes-Oxley costs the United States economy, ac-
cording to one study done by a professor from the Brookings Insti-
tute and another professor from the American Enterprise Insti-
tute—they estimate the annual costs, superfluous and unnecessary
costs of accounting that bill costs the American economy $1.4 tril-
lion. And that is for innocent corporations that have done no
wrong.

And yet when you have a corporation, some of whose leaders
have actually committed crimes, you have a couple choices. You
can, in effect, give that corporation the death penalty, even though
the overwhelming majority of individual employees, partners,
maybe even members of the board of directors and certainly the
shareholders were totally innocent of any wrongdoing.

So as Congress is continually battering and punishing the inno-
cent because of the faults of the few, now we are here suggesting
that there is something fundamentally wrong with hiring perhaps
the most qualified individual in the country on health care and
matters of jurisprudence from the attorney general’s perspective,
there is something fundamentally wrong about giving a company
and its shareholders and the innocent employees and the innocent
members of the board and the innocent partners a second chance.

I don’t know how many innocent people worked for Arthur An-
dersen when it was given the death penalty. Perhaps it was a pru-
dent thing to do to punish all of the innocent along with a few of
the guilty. But it didn’t help the American accounting system very
much.

As a consequence of Sarbanes-Oxley, we now have only four cor-
porations in America willing to do the type of work that is required
by Sarbanes-Oxley. And so, you have a quadropoly where they get
to charge whatever they want to. And every corporation in America
has to pay the price. Presumably if you are, for example, Pepsi, and
you have an inside auditor and your major competitor, Coca-Cola,
has one inside auditor and has to hire one of the other big four out-
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s}ilde, there is only one left. And you have to do business, whatever
the cost.

The indirect costs have totaled, according to this one estimate,
$1.4 trillion for innocent American companies. And as capital flees
America, we are out-sourcing our 100-year lead to places like Lon-
don’s stock market that advertises itself as a SOX-free zone, the
Frankfurt market, the Hong Kong market. We have done this to
ourselves. And we are happy about it.

And yet, we find a situation where we are giving a company and
the innocent people that are affiliated with it a second chance and
most importantly, the shareholders. And we are here today bat-
tering people that are trying to save a company and giving it a sec-
ond chance. I just find it remarkable.

There is no situation in America that Congress can’t make worse.
And I think the hearing today is a great example of that.

With that, I don’t have any questions. I guess I have got an opin-
ion already on this subject. But I will yield back the balance of my
time.

Ms. SANCHEZ. The gentleman yields back.

And at this time, I would recognize Mr. Delahunt for 5 minutes
of questions.

Mr. DELAHUNT. Well, I thank my friend from Florida for the ex-
position of Sarbanes-Oxley. I would suggest that Enron had more
to do with it than Sarbanes-Oxley. We are talking about confidence
here. And I think that Congress in its wisdom, in its bipartisan
wisdom decided that if investors were going to have confidence in
our free market system and free enterprise that something had to
be done in terms of accountability.

And maybe we are seeing that again in terms of the so-called
sub-prime crisis that has generated a tremendous magnitude, if
you will, of economic pain as witnessed by the plummeting stock
markets. But having said that, I am certainly not interested in dis-
crimination against individuals who have served in government at
whatever level. I don’t think there should be any discrimination.
And I don’t think that, General Ashcroft, is the import of today’s
hearing.

Again, to echo the observations by the Chair, I think it is a ques-
tion of confidence in the integrity of the system, not your personal
integrity, not the personal integrity of anyone here at the panel be-
cause we know it does count. Because while there are no taxpayer
dollars involved, this is, if you will, a fine being levied on a com-
pany that could have presumably been indicted.

Really, what it occurring here is a monitorship is performing a
public function, a function that is a key element in terms of assur-
ing the American people that justice is being done. I am a believer
in prosecutorial discretion and judicial discretion. That is why I
vote against mandatory sentences. But I do believe in sentencing
guidelines and transparency. And what I would suggest is what we
have here is a situation that doesn’t provide the kind of trans-
parency and raises issues and legitimately raises issues that ought
to be addressed.

General Ashcroft, you heard the testimony of Professor Garrett.
Would you make any comments in terms of those policy issues that
he raised in his testimony regarding guidelines, transparency, ac-
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countability? Because I was shocked, to be perfectly candid, that
this company, Zimmer, was consulted about whether you were ac-
ceptable. I find that remarkable.

There ought to be something better than receiving the impri-
matur of a corporation that I would suspect was involved in signifi-
cant wrongdoing and asking whether it is okay if former Attorney
General Ashcroft leads a monitoring team. That was stunning to
me.

What I suggest is there ought to be a good, hard look at what
the guidelines are, what we have in terms of transparency and ac-
countability. I haven’t had a chance yet to read the legislation pro-
posed by my good friends from New Jersey. But something ought
to be done.

General?

Mr. AsHCROFT. Well, thank you very much. First of all, I don’t
believe that the monitorship is a fine. I think the monitorship is
a way to say that because there is an agreed upon area where the
law has not been respected in the way that the system believes it
should be, that there should be a way to remediate that. And trust-
ing the person who has been a wrongdoer to remediate that on his
own is inappropriate.

In our case—and this is public information because I am not here
to discuss things that aren’t public about the case or to telegraph
where the investigation may go or not go. And there are real seri-
ous problems with having open hearings about ongoing criminal in-
vestigations. And this is an ongoing criminal investigation that re-
lates not just to one——

Mr. DELAHUNT. I understand that, General. But

Mr. ASHCROFT [continuing]. But to five different companies that
comprise 95 percent of the orthopedic joint replacement industry.
But in the industry, consulting contracts were used as a cover for
kickbacks to doctors. So a doctor implanting a device like an artifi-
cial knee or hip might have his decision clouded by the fact that
if he implanted one, it would be in the interest of his wallet, where-
as if he implanted another, it would in the interest of the patient.

Mr. DELAHUNT. General, with all due respect, my question went
to the recommendations.

Mr. ASHCROFT. Yes.

Mr. DELAHUNT. And maybe you didn’t have an opportunity to
hear them closely.

Mr. AsHCROFT. Well, what I am saying is——

Mr. DELAHUNT. Because what I suspect in terms of how appoint-
ments are made, when reports ought to be filed, when things ought
to be made public would fall within appropriate discretions of a
court, of maybe a probation service. Because I think that there
could be a way to achieve the goals of those members who have ex-
pressed concern about this in a public—I mean, the reality is you
are the former Attorney General. In some ways that is helpful. In
some ways it is a burden that you will always carry.

I was a former district attorney, and I have 70 former assistants
that are currently serving on the Massachusetts bench. I know that
half of them would recuse themselves if I simply came before them
and argued a case. Although there is no conflict. But appearances
do count. And I think that has got to be factored into the equation.
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Mr. ASHCROFT. May I——

Ms. SANCHEZ. The time of the gentleman has expired.

At this time, I would invite

Mr. CANNON. Is the Chair going to let the attorney general re-
spond?

Ms. SANCHEZ. Briefly.

Mr. ASHCROFT. I would just say I have read a number of the pro-
fessor’s articles. He is a prolific author and a valuable contributor
in raising the questions that ought to be discussed. I was attentive
to Counselor Terwilliger’s remarks that raised the issues that re-
late to the separation of powers. And I think that the decisions, as
a former prosecutor you would agree, to prosecute or not to pros-
ecute are appropriated vested in a way in a separate branch of gov-
ernment.

The idea that you might have people in the judicial branch mak-
ing decisions about whether or not to prosecute cases that they
later sit in judgment on has serious—there are serious drawbacks
to that. I noted that when the professor has addressed these items
he has tried to avoid those kinds of problems with separation of
powers. And any approach to this ought to be very tenderly under-
taken with a view to respect, of not having the judge and the pros-
ecutor be sourced in the same part of the governmental system.

Now, I need to give my thanks to the Committee. When you
scheduled this, I indicated to you that I had a speaking responsi-
bility in Central Florida this evening and that I had a 12:50 flight
at Dulles. And so, I intend to leave in accordance with our pre-
viously agreed to scheduling. And I thank you for your under-
standing of that. I am grateful to you.

And I want to thank each of these thoughtful individuals who
has participated. And I think in my absence your ability to discuss
the real issues here and not to be bogged down in this specific case,
which would be inappropriate in any event, will be enhanced.
Thank you very much.

Ms. SANCHEZ. Thank you for your testimony, Mr. Ashcroft. We
appreciate you coming today. And we wish you luck in catching
your flight. You are excused.

Mr. FRANKS. Madam Chair? Madam Chair?

Ms. SANCHEZ. I don’t know that congressional immunity actually
exists for anything. If it does, I am not aware of it.

Who seeks recognition?

Mr. Franks?

Mr. FRANKS. Yes, Madam Chair, General Ashcroft is leaving. I
guess I wish that he could have been here for my own comments
just related to the gentleman’s reputation in this country for per-
sonal integrity. I think that he represents the kind of public serv-
ant that a lot of us would like to be when we grow up, other than
a few partisan Members of Congress.

It occurs to me that what is at stake here to this company, to
Zimmer—one of the reasons I think they wanted someone like Mr.
Ashcroft to be involved in this agreement was simply because they
knew that his reputation was such that if indeed he entered into
it that he would do so and would expand that commitment to integ-
rity to their company.
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And, you know, in all respect to Mr. Delahunt’s concerns, if I
were on the board of this company and the guilty members had
been expunged from the company, I was doing everything that I
could to restore this company, not only to profitability, but to com-
ing in compliance with the law and being a company that the
stockholders could aspire to, I would do everything I could to bring
a man like General Ashcroft into the equation. It makes all the
sense in the world to me.

And certainly, the result in the company’s profitability and in
their credibility, the change that took place in this company, I
think, is partly something that we can lay at Mr. Ashcroft’s feet.
And I just——

Mr. DELAHUNT. Well, if the gentleman would yield?

Mr. FRANKS. Certainly.

Mr. DELAHUNT. He referenced me. I think that we have a larger
obligation. I am not in any way questioning the credentials of the
former attorney general. But I dare say there are major law firms
all over this country that could perform the kind of services nec-
essary, that have people of high profile with bona fides that are im-
peccable.

But when you have a potential wrongdoer, which is the corporate
entity, requesting or signing off on who is going to monitor compli-
ance with the agreement, I would suggest that the public says
what is going on.

Mr. FRANKS. Well, reclaiming my time, keep in mind there is two
parties to the agreement. That is the company and the prosecutors.
And they are trying to find someone who can be acceptable to both
of them and to present to the public a credible image. And I think
General Ashcroft does that in a way that very few people can.

I mean, this gentleman has been the attorney general of Mis-
souri, Missouri’s chief auditor. Let me finish. I am about out of
time—it is chief auditor, the governor of Missouri, U.S. senator
from Missouri, the attorney general of the United States. And I
don’t know how you could find someone that more personifies the
perfect example of what someone in this capacity—what qualifica-
tions they should have.

Mr. DELAHUNT. If again my friend would yield for just a moment,
I think that we all approve, as the Ranking Member indicated, of
the former attorney general’s courage in the face of the pressures
that came from the White House in the form of Mr. Card and

Mr. FRANKS. Well, reclaiming my time, reclaiming my time,
Madam Chair.

Mr. DELAHUNT [continuing]. Former Attorney General Gonzalez
to get him to——

Mr. FRANKS. Reclaiming my time, Madam Chair.

Mr. DELAHUNT. Well, I will yield back.

Ms. SANCHEZz. Pardon me. The time belongs to the gentleman
from Arizona.

Mr. FRANKS. Yes, Madam Chair, I mean, if we are going to devi-
ate into these other situations—if Mr. Ashcroft is an example here
of what is wrong with the system, where is Mr. Toricelli? Where
is Mr. Stryker? If we are going to deviate off here, this is a bad
example to use someone like General Ashcroft as to what is wrong
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with the system. And I think that that has been done here to a de-
gree.

And I just wonder, you know, if the public realizes that he had
nothing to do with the prescribed DPA or he didn’t negotiate the
terms with the company in any way. And the fee arrangements he
didn’t negotiate with the company in any way.

And yet these things have been previously not released publicly.
And I am wondering how the fee arrangements were made public
in this situation. And I am about out of time, so I will now yield
back to Mr. Delahunt.

Mr. DELAHUNT. Well, I thank my friend.

Ms. SANCHEZ. The gentleman yields back his time.

Mr. DELAHUNT. Yes, I know. There is still some time on the clock
I see, Madam Chair. But I wanted

Ms. SANCHEZ. Yes, but the gentleman has yielded.

Mr. DELAHUNT [continuing]. To respond that I wasn’t being——

Ms. SANCHEZ. Does the gentleman seek unanimous consent for
30 seconds to respond?

Mr. FRANKS. Madam Chair, I have yielded my time to the gen-
tleman.

Ms. SANCHEZ. You have yielded your time? I am sorry. I mis-
understood. The gentleman from Arizona has yielded the remain-
der of his time to Mr. Delahunt. Mr. Delahunt is recognized.

Mr. DELAHUNT. Thank you, Madam Chair. I wasn’t deviating. 1
was making a point that was brought up by Mr. Cannon, the Rank-
ing Member, about the credentials, the credentials in terms of his
political courage to stand up against the White House, against the
then counsel to the White House, Mr. Gonzalez, and to support Mr.
Colmey in what I consider an act of political courage.

But my point is it is about appearances and the confidence of the
American people in the system. No one here is questioning his mor-
als, his ethics. It is what about the perception of a fee that, I am
just reading, ranges from $28 million to $57 million. That is a lot
of money.

Now, I am all in favor of lawyers making money. That is some-
thing that I have fought for all my life. And I have to tell you I
am glad to hear that we can agree on that, because in the past,
it has been the then majority, now minority that have argued for
capping lawyers’ fees when it came to class action suits. So I am
glad that we have adjusted our sights and are now moving forward.
And I thank my friend for yielding and yield back.

Ms. SANCHEZ. The time of the gentleman has expired.

At this time, I would recognize Mr. Cannon, who chose to pass,
for 3 minutes of time.

Mr. Cannon?

Mr. CANNON. Thank you, Madam Chair. And I expect to ask
unanimous consent for an additional 2 when we get to that point.
But I am a little confused by this last exchange. We are talking
about the courage of a man and his willingness to stand up and
do the right thing, but somehow making a distinction between his
courage and his credentials. I think that there is probably not a
lawyer in America who has the credentials that Mr. Ashcroft has.

The amazing thing about this hearing so far is we have this real-
ly incredible panel that could inform us on where we need to go,
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and virtually every single question on the Democratic side has been
about raising the question of the problem of the perception of a
conflict of interest.

Ms. SANCHEZ. Will the gentleman yield?

Mr. CANNON. Yes, I will briefly.

Ms. SANCHEZ. And you will be granted time, I assure you. We
will be moving on to a second round of questions. And I assure you
there will be many questions that we will have for our remaining
witnesses. I think our asking Mr. Ashcroft questions first was due
to the time constraints. We knew he would not be here for the re-
mainder of the hearing.

Mr. CANNON. Reclaiming my time, these are not questions the
majority was asking Mr. Ashcroft. These were veiled charges. This
is all about innuendo.

The fact is did we do—did this Committee do an open bidding
process for Mr. Irv Nathan’s services, for instance? The fact is—and
as the Chair knows, I have been a big supporter of Mr. Nathan in
his current job. But we didn’t do it with a bidding process for a
v}elzry good reason. And I think that we have sort of exhausted
that

Ms. SANCHEZ. Will the gentleman yield?

Mr. CANNON. No. I think we have sort of exhausted that issue
with the attorney general. Now, if I might, I would like to actually
turn to the panel and see if we can rekindle the discussion, which
I think is absolutely fascinating. And so, I am going to ask two gen-
eral questions that I would like the panel to respond to.

Mr. Garrett said something to the effect of much more remains
to be done with respect to guidelines. We have memos, three
memos now. We have some guidelines that have been developed.
And if T can just give these two questions to the panel, I won’t ask
for additional time, Madam Chair. But first of all, where do we go?
Are we done with these guidelines? I think the answer is no. But
where do we go with new guidelines?

And then could each of you also address that and then second-
arily, address the issue of oversight? Should courts oversee mon-
itors? Or should Congress oversee monitors? We have a vast issue
of separation of powers, and I would very much like to have your
opinions on those two issues.

We may start with Mr. Dickinson.

Ms. SANCHEZ. Mr. Dickinson?

Mr. DICKINSON. Thank you. On your first point, where are we
going, I think I would certainly hope that we are going with more
guidelines from the Justice Department. I think we have a very,
very good start with the guidelines that came out yesterday on the
appointment process.

I would still like to see, as I said in my remarks, the criteria in
which a monitor should be appointed. That is an area where we
still do not have any guidelines. And I think the work scope was
the third area that I mentioned and one that perhaps should also
be considered. But I think we definitely need some guidance as to
when a monitor will or will not be incorporated into a DPA.

With respect to the oversight, it is my view that the oversight
should come from Department of Justice in conjunction with the
DPA and the prosecutor and the entities involved with the nego-
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tiated DPA itself. And I think that I have proposed that there
should be periodic meetings. There should be a discussion between
both the government, the monitor, and the company involved, all
three of them, throughout the monitorship period, which would
allow all parties to discuss and understand the status of the
monitorship, issues that arise, and how anything that has arisen
should be resolved.

And remember that these are not just for the typical criminal
things that we are talking about today. These issues arise in the
tax fora, in export laws. There are a variety of issues that may re-
quire a monitorship. So I think that the government expertise in
this area should also be brought to bear in the oversight.

Mr. CANNON. So justice continues to do oversight, and this Com-
mittee oversees justice?

Mr. DicKINSON. Correct.

Ms. SANCHEZ. Mr. Nahmias?

Pardon me. And if the witnesses could please keep their answers
brief because we are running long.

Mr. NaHMmIAS. Well, I think it is useful to understand that we
started really around the 5-year anniversary of the President’s Cor-
porate Fraud Task Force to realize that we had accumulated
enough of an experience base with these types of agreements across
the country and at Main Justice to start developing the type of best
practices and guidance that we recognize is important in this area.
There is some guidance, and we have started this process with the
issuance of the criteria on selection and use of monitors that came
out on the 7th.

One of the things that has struck me in working on developing
this guidance is I had a perspective from my time at Main Justice
seeing many of these large corporate fraud, Fortune 500-type cases.
You have a very different perspective when you are in the field
where a lot of the cases that involve these issues are not of that
type, do not involve those types of offenses. And even more so when
I talk to my colleagues as we develop policy and find out from
them, yes, what appears to be a good policy will need an exception
or some recognition of the fact that there are very legitimate pros-
ecutorial reasons in another case that need to be taken into ac-
count.

I think it is our view that this is an area that we need to con-
tinue to study. We are interested in input, obviously, from all
sources, including the Congress. And we will take that into account
as we go forward. We would like to have a chance to see how these
guidelines that have come out work.

On the issue of when a monitor should be used, while that is not
fully spelled out, there are indications in the policy that came out
this week that of the types of considerations that should be taken
into account in deciding whether a monitor should be used. And
there are also some guidance in the principles on the type of scope
of work that a monitor should be considered for.

With regard to the issue of oversight, it is important to distin-
guish between deferred prosecution agreements, which are filed
with a court, both the charging document and the agreement is
taken to a magistrate judge or a district judge who has to approve
the deferral. And so, there is court approval of that deferral.
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As Mr. Ashcroft was saying, there are concerns about the court
getting more enmeshed in the details of approving these agree-
ments, which are agreements not to seek an indictment and final
conviction of a corporation. Courts generally do not get involved in
that area. I think Professor Garrett has talked about some court
involvement. That is in the civil settlement context of consent de-
crees. In the criminal prosecution discretion area, the prosecutorial
discretion is very important, and the concern about intrusion by
the other branches of government is, I think, heightened.

With regard to congressional involvement, the same issues arise.
The principles for our exercise of prosecutorial discretion have typi-
cally been developed within the Justice Department often seeking
input from various sources. But those are kind of core prosecutorial
discretion functions. And I think there would be some fairly signifi-
cant separation of powers issues if one of the other branches of gov-
ernment was too enmeshed in the exercise of who should be
charged.

Ms. SANCHEZ. Mr. Terwilliger—and I hate to do this to you, the
last two witnesses. But considerable amount of time was given in
the first two witnesses’ response to these two questions. I would
please encourage you to be brief in your answers to the two ques-
tions Mr. Cannon posed.

Mr. TERWILLIGER. Thank you. In terms of where it goes from
here, I want to commend the Committee for having this hearing,
at least in so far as the focus is on the use of these kinds of agree-
ments because from my clients’ perspective, that is the business
community, some focus on these issues is critically important.

The guidelines the department issued, I think, are a very, very
positive step forward in bringing some level of policy guidance and
structure to the use of DPAs and, in turn, the use of monitor ar-
rangements within DPAs. I do think, however, just based on the
comments that have come from the Members at this hearing today,
there is not yet a common understanding of what purpose a mon-
itor serves and what purpose a monitor serves within the larger
context of a DPA and what the use of DPA is in terms of an alter-
native disposition method. And I think it would be well-worth the
time of the Committee to continue to look at that and look at that
as an oversight matter in terms of how the Justice Department ap-
proaches that.

In terms of oversight, courts have not proven to be very adept
at running prisons, running school systems. And I don’t think they
would be very adept at running corporations through monitors. So
while the courts have a role, it is a limited role in a criminal dis-
position involving any defendant, including a corporation.

The responsibility for seeing to it that DPAs achieve their reme-
dial purposes, vis a vis, corporate behavior, rests with the Justice
Department. And this Committee clearly has a role in oversight to
determine that the Justice Department is, in turn, meeting that re-
sponsibility.

Ms. SANCHEZ. Thank you.

Professor Garrett?

Mr. GARRETT. Just briefly, as

Ms. SANCHEZ. Please turn your microphone on.
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Mr. GARRETT. I am sorry. So I think it is a wonderful develop-
ment that the department is exploring best practices in this area.
And there is a sufficient body of agreements and experience with
them that I think this is an important time to be doing that.

It is hard for outsiders like a law professor to study these agree-
ments with so little information available. It is hard to even get the
text of some of them. I think at minimum for the public to be able
to evaluate what is going on we would need to know who are these
monitors. It is hard to find out their names, much less the terms
of their retention.

A court could at minimum, even if it is not engaged in intrusive
review of the work of a monitor, could ensure some transparency
so that we know what the reports are or some version of what the
implementation is. I think it is important to distinguish between
the remedies and the implementation of these agreements from the
charging discretion of the prosecutors.

Courts could be involved in the implementation of the agree-
ments or in just minimally approving the remedies, as they do now
under the U.S. code if it is a deferred prosecution agreement. I
think we should be more concerned about non-prosecution agree-
ments in which the court has no role. I think it is troubling to pro-
ceed in that fashion, and many practitioners have complained that
there is little difference between the sorts of situations in which a
non-prosecution agreement is entered versus a deferred prosecution
agreement.

I would just finally just point out that if a company is convicted
and is placed in corporate probation, a court could very much su-
pervise compliance or supervise a monitor. It is not unheard of. It
is something that the sentencing guidelines provide for. So this is
ngt a new role for courts. And it is something worth thinking
about.

Ms. SANCHEZ. Thank you.

Mr. CANNON. Thank you, Madam Chair. And I yield back.

Ms. SANCHEz. I thank the gentleman for yielding back time
which he does not possess.

There is sufficient interest in a second round of questions, so I
hope the witnesses will bear with us. These are sort of clean-up
questions that hopefully will enlighten us further before we move
on to our second panel. So I will recognize myself for 5 minutes of
questions. And I will begin with Mr. Dickinson.

I am interested in knowing, in your opinion or in your profes-
sional experience, to whom do you think that independent monitors
owe duty. Are they owed to the prosecutor? Are they owed to the
corporation? Can you enlighten us a little bit on that?

Mr. DICKINSON. It is a very good question, and I think a very dif-
ficult one to respond to. I notice in the Justice Department guide-
lines they state that the monitor does not have a responsibility to
shareholders. I believe that the monitor really has a responsibility
to all the parties involved and indeed is appointed for their inde-
pendent expertise and their independent capability to assess both
sides of the coin.

They are brought into a matter after a problem has occurred.
They are given a mandate. I would hope that the written structure
of the DPA would actually inform the monitor as to those duties.
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Some monitors may, in fact, be required to report to the Justice
Department. Some are not. Some are actually instructed to report
on additional issues that arise. Some are not. These are the types
of things that Mr. Nahmias has pointed out I think the Justice De-
partment is getting better at and needs to refine more, as a short
answer.

Ms. SANCHEZ. Thank you. And I am interested in asking you, ac-
cording to the Washington Post, Mr. Ashcroft had to use consider-
able time to prepare for the assignment and learn more about the
business before he became the monitor in the Zimmer case. And I
notice that both you and Professor Garrett emphasized in your tes-
timony that the person selected have the requisite background, ex-
pertise, skills, and integrity in order to fulfill that role.

In your view, should a monitor have to use considerable time to
prepare for a monitoring assignment? Or do you think that they
should essentially be ready to hit the ground running when they
are appointed?

Mr. DICKINSON. I think they should be ready to hit the ground
with respect to the substantive law at issue. I think it is only ap-
propriate to appoint a monitor that has substantive expertise in
iche issue that has arisen that is the underlying issue of the prob-
em.

With respect to the business, however, I think it is very fair and
vital that the monitor come in and understand both the back-
grmi{nd of the problem and the industry in which the monitor is to
work.

Mr. TERWILLIGER. Madam Chair, may I address that just briefly?

Ms. SANCHEZ. Certainly.

Mr. TERWILLIGER. My law firm, my practice group has conducted
worldwide compliance reviews for companies looking—where they
go voluntarily to look at their own conduct and ascertain the level
of compliance that exists in their international operations. It is ab-
solutely essential, and really expensive, that the lawyers spend the
time on the front end of that process understanding exactly what
that business is and how it is conducted because otherwise, you
don’t know where to look for where the problems might be.

Ms. SANCHEZ. Certainly, but you would also agree, would you
not, with Mr. Dickinson that the selected monitor should have the
requisite experience in that field of law that they can hit the
ground running, so to speak?

Mr. TERWILLIGER. Yes. Certainly in that field of law. But my
point is slightly different.

Ms. SANCHEZ. I understand. There are two different types of——

Mr. TERWILLIGER. And that is that understanding the business
is important.

Ms. SANCHEZ. Absolutely. There are two different types of experi-
ence one would hope that the monitor would have. And both are
important.

I am interested in asking Mr. Nahmias—in the agreement defer-
ring prosecution of Bristol-Myers Squibb, U.S. Attorney Chris-
topher Christie inserted a provision requiring Bristol-Myers Squibb
to endow a chair in business ethics at Mr. Christie’s alma mater,
Seton Hall. I am interested in knowing why was that provision in-
serted into the Bristol-Myers Squibb’s agreement? And do you
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think it is an appropriate type of thing to include into a deferred
prosecution agreement? I am a little puzzled by that, to be honest
with you.

Mr. NAHMIAS. Well, this is an area that some people refer to as
extraordinary restitution, the payment by a defendant or putative
defendant to a third party. It is not an unusual occurrence for de-
fendants, individuals or corporations, to do that in an effort to seek
leniency with a court. And the issues arise when the government
has some involvement in it. It is actually an area that is worthy
of further consideration by the Department.

With regard to the matter you are referring to in the Bristol-
Myers Squibb case, my understanding is that that idea was actu-
ally raised by counsel for Bristol-Myers Squibb, not by the U.S. at-
torney’s office.

Ms. SANCHEZ. But would that not be a way to sort of curry favor
with the prosecutor who is deciding whether or not they want to
charge this defendant? I mean, don’t you think that that creates
this either conflict or potential conflict?

Mr. NAHMIAS. Well, when it was raised, the only request by the
U.S. attorney’s office is that it be at a law school in New Jersey
where the district is. My understanding is that Bristol-Myers
Squibb initially approached Rutgers Law School, which is not Mr.
Christie’s alma mater, and found out they already had a chair in
business ethics. And only after they determined that they weren’t
going to go to Rutgers did they go to Seton Hall.

These arrangements

Ms. SANCHEZ. But do you think that those types of extraordinary
measures that get inserted there probably should be some kind of
guidance?

Mr. NAHMIAS. This is an area, I believe, is worthy of further
guidance. And I think the Department is committed to looking into
that area, hopefully, in the near future to establish some guide-
lines. Again, it is the kind of area that has occurred in both indi-
vidual cases and corporate cases across the country for years, and
we are reaching a point that we think we have the experience and
thefb?st practices to form the kind of policy guidance that could be
useful.

Ms. SANCHEZ. I think it would be well-advised to actually develop
that guidance. My time is expired.

Mr. Cannon is recognized for 5 minutes.

Mr. CANNON. Thank you, Madam Chair. This has been inter-
esting. And I appreciate the discussion we have had about deferred
prosecution agreements and in particular, your answers on who
should oversee that process. And I think that we have a consensus
on the panel that that should be done at DOJ, the Department of
Justice, with oversight by Congress, which would mean this Com-
mittee, the Committee on Commercial and Administrative Law,
which has the jurisdiction within the Judiciary Committee of the
House to oversee the U.S. attorneys.

I would like to expand the idea of oversight of prosecutorial dis-
cretion a little bit and give you a couple of quick cases and then
get your response to what ought to happen. We had a very famous
case in Salt Lake City over the Olympic Committee when the first
organizers of the Salt Lake Olympic Committee were charged with
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a crime. I just couldn’t understand the simple country lawyer who
actually didn’t do much criminal law. But I couldn’t figure out
where the crime would be.

And then after 5 years and a tortuous time and millions of dol-
lars in defense fees—and by the way, in the middle of all that, the
judge had dropped a number of the charges. And that was an ap-
propriate time, I thought, to ask the Department of Justice to re-
view the case. But there is really no other place where a congress-
man or a senator or anyone could actually suggest to a prosecutor
that maybe there wasn’t substance to the case.

And then ultimately the case was presented. And we heard a pa-
thetic plea by the prosecutor to the judge who was on his own mo-
tion going to dismiss the case, that the prosecutors plea was to the
judge to let the jury inform the judge’s conscience. And the judge
says you can’t—the jury can’t inform my conscience as a matter of
law, you didn’t make your case, and dismissed the case.

We had another similar case where in Utah the FTC had pros-
ecuted a guy. And during the whole course of the prosecution, they
demanded his financial statements. He said my financial situation
is sort of complex. If I give you my financial statements and then
the reality turns out to be different and I have signed those finan-
cial statements, then you will prosecute me for lying. And they said
yes.

So he said why don’t we just decide what the penalty is that you
want and I will pay the penalty. And they said, no, we want your
financial statements because we are going to determine the penalty
based upon your financial statements. But the guy could never get
out of liability. So he went to trial. He was given 500 names of po-
tential witnesses, had to interview those 500 names at a very high
cost in lawyer fees per hour.

When they got to trial, two witnesses were called. Both of them
exonerated the fellow. And the case was dismissed, again, on, I
guess in that case, on the motion by the defendant.

The problem I am posing to you here is that there is no way for
anybody to look at those kinds of cases. Now, in the case of the
FTC, I know there is a review process. In the case of the Justice
Department there is a review process. But basically political ap-
pointees are not ever going to want to get involved in the details
of a case. So to the degree that you have got an official at the Jus-
tice Department or any other agency that can bring a criminal
prosecution, there is very little that can be done to oversee that
process. And yet we get a tendency for many reasons to prosecute
people in ways that those two examples demonstrate.

It seems to me that we need somewhere to have oversight that
becomes effective. In other words, a new Administration takes over.
New political people come in. They are loathe to go in and say show
me the details of your case. In other words, I don’t think the real
world works like law and order works where you have got a bril-
liant prosecuting attorney who tells the cops why their case doesn’t
work or why it does work and is deeply involved in every detail.
That just doesn’t happen, I think, in our system.

What do we do to create a process—and I am going to ask the
whole panel, but I am going to start with you, Mr. Nahmias be-
cause of your particular experience, but also because we have very
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different views on this. But if we start here and go through the
panel and come back to Mr. Dickinson, I would appreciate that. Be-
cause I would like to know what we can do.

Do we have a select committee like the Select Intelligence Com-
mittee where people—we have guidelines in Congress and we have
the ability to go in and look at particular cases? Do you set that
up as a separate panel, an outside agency of some sort? Or do we
just do it in this Committee with more oversight staff?

Ms. SANCHEZ. The time of the gentleman is about to expire. I will
allow each of the witnesses to give a very brief answer, 30 second
or less, please.

Mr. CANNON. Actually, I do believe it is in the interest of the
Chair to have a long answer because this goes to the very core of
the jurisdiction of this Committee, which I think we would like to
expand.

Ms. SANCHEZ. I understand we were very generous in the last
round of questioning with the amount of time that went over. I am
just asking the witnesses to please pare down your answers to the
essential points that you would like to make.

Mr. NauMIAS. I will try to be brief. I am not familiar with the
cases you discussed, obviously. But, you know, I think the system
is set up in lots of ways to provide accountability for the types of
decisions that are made in cases, both through, I think, are very
high-quality career assistant U.S. attorneys, U.S. attorneys who
are confirmed by the Senate, and by the adversarial system and
the other party’s abilities to fight through the system with review
by the court and ultimately by juries. There is obviously a proper
role of oversight by this Committee or the Congress generally—

Ms. SANCHEZ. Mr. Nahmias, I am sorry.

Mr. NAHMIAS. The only concern I have is that it not happen
while cases are pending because of the risk of injecting political in-
fluences into what should always and invariably be nonpartisan
and non-political prosecutorial decision-making.

Ms. SANCHEZ. Mr. Dickinson?

Mr. DICKINSON. Justice should be the first stop. And this Com-
mittee should be the second stop. I am quite familiar with the I0C
case, if you want to talk about it.

Ms. SANCHEZ. Thank you, Mr. Dickinson. I appreciate your brev-
ity.
Mr. Terwilliger? Sorry, it is a tongue twister.

Mr. TERWILLIGER. Thank you, Madam Chair.

Mr. Cannon, you have raised so many important and in-depth
issues that couldn’t possibly be responded to in 30 seconds or 120
seconds. But I would be happy to submit some thoughts on the
questions you raised for the record subsequently. I will say this.

When I served as a presidentially-appointed United States attor-
ney in the field, I thought the idea of oversight of my decision-mak-
ing and exercise of prosecutorial discretion by the Department of
Justice was extremely ill-advised. When I served as deputy attor-
ney general supervising the Nation’s 93 United States attorneys
and saw some examples of some of the kinds of things you are talk-
ing about, I formed a very different view.

But I do think the responsibility in the first instance has to be
at the Justice Department on the decisions on cases and that Con-
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gress ought to have oversight on that to ensure that there are not
improper factors and so forth, but also should exercise that over-
sight after the fact, after Mr. Nahmias suggests, and with a very
light hand.

Ms. SANCHEZ. Mr. Garrett?

Mr. GARRETT. Yes. Briefly I would say that

Ms. SANCHEZ. Could you please turn your microphone on?

Mr. GARRETT. I keep forgetting. As to prosecutorial discretion re-
garding charging, which I think was mostly what you were talking
about, you know, prosecutors have wide discretion for separation of
powers reasons. Courts review that discretion very deferentially,
for good reasons.

And the DOJ has promulgated the Thompson memo and the
McNulty memo to provide guidance to organizations on how they
go about making those charging decisions. So, you know, I think
it makes more sense to focus instead on what happens after a
charging decision is made and then there is the question of what
does that agreement look like, how is it entered, how is it imple-
mented, what remedies are included in it.

Ms. SANCHEZ. Thank you, Professor Garrett. I think that that
was the main crux of today’s hearing.

I would like to get through the final Member who would like to
question because we have been summoned for votes across the
street. And after Mr. Johnson is allowed to ask questions, I think
we will be able to dismiss our first panel.

Mr. Johnson is recognized for 5 minutes.

Mr. JOHNSON. Yes, thank you, Madam Chair.

Professor Garrett, in the case of a non-prosecution agreement,
there is no charging document that is filed. How can there be over-
sight on those cases where there is nothing filed with the court,
there is no public record, it is a secret process?

Mr. GARRETT. I think those agreements are troubling. And one
possibility would be if the department issued a guideline recom-
mending against the use of such agreements. I don’t see, unless
there is some legislation, you know, which I am not sure how that
would operate, that forbade the use of such agreements. Perhaps
the guidance would have to come first from the department.

Mr. JOHNSON. Mr. Nahmias, I see you shaking your head.

Mr. DicKINSON. Could I make a comment on that? I would dis-
agree with Professor on that statement. As with Mr. Terwilliger, I
have been working in this area for 25 years. I have represented
companies doing this type of work all over the world. I think a non-
pros agreement is a highly appropriate remedy in certain cir-
cumstances. There may be cases where companies are willing to
make voluntary undertakings and provide certification.

Mr. JOHNSON. But it is done in secret, though.

Mr. DIicKINSON. I am not sure I would use the term secret.

Mr. JOHNSON. No public record.

Mr. DICKINSON. There may be a public record, yes.

Mr. JOHNSON. Well, no requirement that there be a public record
or—

Mr. DICKINSON. I am not sure about the requirement, but I have
personally engaged in non-pros agreements where there have been
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p}lllblic documents so citing. I think Mr. Nahmias can explain fur-
ther.

Mr. NAHMIAS. I think non-prosecution agreements are really at
the core of the prosecutorial discretion not to bring charges. Those
decisions by prosecutors not to bring charges against either individ-
uals or companies have traditionally not been made public.

Mr. JOHNSON. They involve the use of monitors, correct?

Mr. NAHMIAS. Some of them involve the use of monitors. Many
of them don’t. Many of the ones involving individuals involve condi-
tions but do not involve monitors, obviously.

One of the things is in the area of publicly-traded——

Mr. JOHNSON. But it is a secret process?

Mr. NaHMiIAS. Well, in the area of publicly-traded companies and
others who have regulatory disclosure obligations, very often these
agreements are made public by the effected entity. This is another
area the Department has considered. But it is important that we
be careful to guard the rights of people who are not charged in
prosecutions. And the fact that they are corporations versus indi-
viduals may or may not make a difference in an appropriate case.

Mr. JOHNSON. Thank you.

Mr. Dickinson, the Ashcroft Group will reportedly receive fees of
approximately $52 million for 18 months of monitoring in the Zim-
mer case. Furthermore, the Ashcroft Group gets a monthly fee of
$750,000 against an hourly billing rate which tops out at $895 an
hour. In your experience, is this reasonable compensation for moni-
toring Zimmer?

Mr. DICKINSON. I am sorry to say it is impossible to answer that
in terms of the reasonableness factor. Every monitorship is dif-
ferent. Every monitorship has a different scope of work. Certainly,
that hourly rate would not be unusual for a very senior person
such as the attorney general. And depending upon the scope and
the required activities, that may or may not be a reasonable
amount.

Mr. JOHNSON. Mr. Nahmias, U.S. Attorney Christopher Christie
spearheaded the prosecution and the decision to enter a deferred
prosecution agreement or an agreement with the five medical de-
vice companies who were engaged in the largest Medicare fraud
case in recent history. This was a national case which affected
ichousands of Americans and involved hundreds of millions of dol-
ars.

How was Mr. Christie as the U.S. attorney for New Jersey able
to obtain the right to prosecute this case instead of other U.S. at-
torneys? And was the decision as to which office or which U.S. at-
torney would prosecute the case—was that decision reached from
Washington at the Department of Justice? Or was Mr. Christie just
faster in asserting a claim to the prosecution in this national case?

Mr. NaHMIAS. I don’t know the direct answer to that. I believe
that some of these companies had extensive activities in New dJer-
sey. New Jersey’s U.S. attorney’s office has been a leader in a lot
of the major health care fraud cases in the country.

Mr. JOHNSON. All right. Okay. Thank you.

Mr. NAHMIAS. Under Department policy, it is often the U.S. at-
torney who acts first and best that takes the case.

Mr. JOHNSON. Okay, thank you. All right. Thank you.
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Professor Garrett, do you have any idea of how many non-pros-
ecution agreements and deferred prosecution agreements have been
entered into by the Justice Department since 2003?

Mr. GARRETT. Yes, it is over 80.

Ms. SANCHEZ. Please use your microphone.

And the time of the gentleman has expired. I will allow the wit-
ness to answer.

Mr. GARRETT. It is over 80 agreements, at least those that we
have able to locate.

Mr. JOHNSON. I am sorry. Say that again.

Mr. GARRETT. We have been able to locate more than 80 agree-
ments. There may be others that haven’t been made public. I don’t
know about those, of course.

Ms. SANCHEZ. The time of the gentleman has expired.

Does Mr. Cannon wish to be recognized for 30 seconds?

Mr. CANNON. Thank you, Madam Chair. I want to again thank
the panel for being here today. And as the Chair knows, I am deep-
ly concerned about abuses of prosecutorial discretion and arbitrary
prosecution in particular, prosecution by the Department of Home-
land Security of groups that haven’t committed crimes but maybe
harboring or may have on their payroll, without being able to tell
who they are, people who are illegal aliens. That would include the
Swift prosecution or the raid of the Swift Company and the raids
of various dairies and other groups around the country where there
seems to be no consistent thought behind how it is done except to
terrorize industries.

And that, I think, is one of the issues that this Committee should
clearly have jurisdiction for. I want to thank the panel for their
opinions in informing us on what the nature of that jurisdiction
should be as it relates both the deferred prosecution and also to
prosecutorial discretion.

And thank you, Madam Chair.

Ms. SANCHEZ. I thank the gentleman. And issues of prosecutorial
discretion are something that I think is sort of tangential to what
the crux of today’s hearing is. And I have enjoyed the discussion.

I want to thank the first panel for their testimony. I am going
to excuse you now so that Members can go across the street to vote.
And we will remain in recess.

[Recess.]

Ms. SANCHEZ. I am now pleased to introduce the witnesses for
our second panel for today’s hearing. Our first witness is Congress-
man Frank Pallone, Jr., of the 6th District of New Jersey. First
elected to Congress on November 8, 1988, Mr. Pallone serves as a
senior member of the House Energy and Commerce Committee.
And in January 2007 he became the Chairman of the Energy and
Commerce Committee Subcommittee on Health.

Mr. Pallone also serves on the House Natural Resources Com-
mittee. Additionally, Mr. Pallone authored H.R. 5086, legislation to
require the attorney general to issue guidelines regarding deferred
prosecution agreements.

We want to welcome you and thank you for your patience, Mr.
Pallone.

Our second witness is Congressman Bill Pascrell representing
the 8th District of New Jersey. Elected to Congress in November
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1996, Mr. Pascrell serves on the Ways and Means Committee and
on the House Committee on Homeland Security.

I want to welcome you both. I appreciate your patience in wait-
ing until we could actually have you guys here to testify.

And with that, I would invite Mr. Pallone to proceed with his tes-
timony.

TESTIMONY OF THE HONORABLE WILLIAM PASCRELL, JR., A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF NEW
JERSEY

Mr. PALLONE. Thank you. I want to thank the Subcommittee for
holding this very important hearing on the process for appointing
Federal monitors in deferred prosecution agreements and particu-
larly, thank the Chairwoman, Linda Sanchez, for inviting me to
testify today.

Recently it has come to light that certain Federal prosecutors are
using their powerful positions to steer no-bid contracts to former
employers and other influential people with which they have close
ties. And I find it troubling that Federal prosecutors have such tre-
mendous discretion in appointing these corporate monitors. Allow-
ing an unelected official unfettered leverage against companies and
corporations who have potentially engaged in criminal behavior in-
vites the type of abuse our judicial system is designed to prevent.

Specifically, in my home state of New Jersey, a consulting firm
led by former Attorney General John Ashcroft received a contract
from U.S. Attorney Chris Christie, his former employee. The fact
that there was no competitive bidding and no public input in this
process is problematic.

It seems that every U.S. attorney handles the process of appoint-
ing corporate monitors differently. Some, like Christie, literally dic-
tated the choice. Others provided a short list to the company ac-
cused of criminal activity or simply reserved the right to veto a
company’s selection.

With little say over which firm is appointed as the corporate
monitor, companies are strong-armed into complying with the will
of the U.S. attorney. And this essentially amounts to corporate
blackmail on the part of the U.S. attorneys, in my opinion.

Yesterday the dJustice Department released in internal memo
outlining a set of guidelines for the use of Federal monitors in con-
nection with deferred prosecution agreements. While it is encour-
aging that the Justice Department considered some of the reforms
included in that legislation I have introduced, the new guidelines
are far too weak. I believe that the only way to ensure that politics
and favoritism are completely removed from this process is to have
someone independent of the Justice Department, like a U.S. dis-
trict court judge, involved in the process.

And that is why I have introduced H.R. 5086, which would estab-
lish safeguards and eliminate the culture of favoritism and political
interference that permeates these corporate monitor agreements.
My legislation would direct Attorney General Michael Mukasey to
issue guidelines delineating when U.S. attorneys should utilize cor-
porate monitors.

While the Justice Department touches upon this in its memo, the
guidelines the Department outlines still give too much latitude to
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U.S. attorneys. My legislation requires that a corporate monitor be
selected and approved by a third party district court judge or other
magistrate from a pool of pre-qualified firms. These monitors would
then be paid according to a pre-determined fee schedule set by the
district court.

The legislation also sets out criteria for consideration in the de-
termination of whether to enter into deferred prosecution agree-
ments. The Justice Department guidelines do not provide sufficient
guidance as to when these agreements are appropriate. My legisla-
tion recommends that the Justice Department consider the impact
an agreement will have on employees and shareholders.

Additionally, the Department should consider remedial action
taken by the corporation in response to wrongdoing and possible al-
ternative punishments available. Having a uniform set of criteria
available for when to enter into these agreements will be essential
in eliminating abuse.

Another important aspect of my bill mandates that all corporate
monitors submit reports to the appropriate U.S. attorney and U.S.
district court. The Department guidelines vaguely state that “it
may be appropriate for the monitor to make periodic written re-
ports to the government and the corporation.” But this needs to be
a requirement.

It is essential to these monitors to keep the Department and all
involved parties appraised of the progress being made on the agree-
ment. And this will also ensure that the corporate monitor is prop-
erly performing all of the duties mandated in the agreement.

Now, Madam Chairwoman, I would suggest to the Subcommittee
that the separation of powers issue is a red herring coming from
the Justice Department in an effort to avoid congressional action.
Mr. Nahmias said there was no problem with the court approval
of the deferral. So why would the guidance as to when to defer be
a problem? Why would court approval of the monitor or the other
transparency provisions in my bill create any constitutional prob-
lems? I don’t see them.

The use of deferred prosecution agreements and corporate mon-
itors has increased exponentially from five in 2003 to 35 such
agreements last year. I believe that the reforms offered in my bill
are essential in rooting out any possible corruption or wrongdoing
in the process of distributing these monitor arrangements. We can’t
allow U.S. attorneys or the Justice Department to have unyielding
and absolute powers in this process.

And once again, I just want to thank you, Madam Chairwoman
and the Subcommittee for inviting me here and Congressman
Pascrell to testify. It is my hope that we can work together to have
further hearings on the issue so that constructive reform to the
process of deferred prosecution agreements can be brought about.
Thank you.

[The prepared statement of Mr. Pallone follows:]
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I would like to thank the subcommittee for holding this very important hearing on the
process for appointing federal monitors in deferred prosecution agreements. | would also like to

thank Chairwoman Linda Sanchez for inviting me to testify today.

Recently, it has come to light that certain federal prosecutors are using their powerful
positions to steer no-bid contracts to former employers and other influential people with which

they have close ties.

1 find it troubling that federal prosecutors have such tremendous discretion in appointing
these corporate monitors. Allowing an unelected official unfettered leverage against companies
and corporations who have potentially engaged in criminal behavior invites the type of abuse our

judicial system is designed to prevent.

Specifically, in my home state of New Jersey, a consulting firm led by former Attorney
General John Ashcroft received a contract from U.S. Attorney Chris Christie, his former
employee. The fact that there was no competitive bidding and no public input in this process is

problematic.

It seems that every U.S. Attorney handles the process of appointing corporate monitors
differently. Some, like Chiristie, literally dictated the choice. Others provide a short list to the

company accused of criminal activity or simply reserve their right to veto a company’s selection.
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With little say over which firm is appointed as a corporate monitor, companies are
strong-armed into complying with the will of the U.S. Attorney. This essentially amounts to

corporate blackmail on the part of the U.S. Attorneys.

Yesterday the Justice Department released an internal memo outlining a set of guidelines
for the use of federal monitors in connection with deferred prosecution agreements. While it's
encouraging that the Justice Department considered some of the reforms included in legislation I
have introduced, the new guidelines are far too weak. I believe that the only way to ensure that
politics and favoritism are completely removed from this process is to have someone

independent of the Justice Department, like a U.S. district court judge, involved in the process.

That is why I have introduced H.R. 5086, which would establish safeguards and eliminate
the culture of favoritism and political interference that permeates these corporate monitor

arrangements.

My legislation would direct Attorney General Michael Mukasey to issue guidelines
delineating when U.S. Attorneys should utilize corporate monitors. While the Justice
Department touches upon this in its memo, the guidelines the department outlines still give far
too much latitude to U.S. Attorneys. My legislation requires that a corporate monitor be selected
and approved by a third-party district court judge or other magistrate from a pool of pre-qualified
firms. These monitors would then be paid according to a predetermined fee schedule set by the

district court.
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The legislation also sets out criteria for consideration in the determination of whether to
enter into a deferred prosecution agreement. The Justice Department guidelines do not provide
sufficient guidance as to when these agreements are appropriate. My legislation recommends
that the Justice Department consider the impact an agreement will have on employees and
shareholders. Additionally, the department should consider remedial action taken by the
corporation in response to wrongdoing and possible alternative punishments available. Having a
uniform set of criteria available for when to enter into these agreements will be essential in

eliminating abuse.

Another important aspect of my legislation mandates that all corporate monitors submit
reports to the appropriate U.S. Attomey and U.S. district court. The department guidelines
vaguely state that “it may be appropriate for the monitor to make periodic written reports to the
Government and the corporation.” This needs to be a requirement. It is essential for these
monitors to keep the department and all involved parties apprised of the progress being made on
the agreement. This will also ensure that the corporate monitor is properly performing all of the

duties mandated in the agreement.

The use of deferred prosecution agreements and corporate monitors has increased
exponentially, from 5 in 2003 to 35 such agreements last year. Ibelieve that the reforms offered
in my legislation are essential in rooting out any possible corruption or wrong-doing in the
process of distributing these monitor arrangements. We cannot allow U.S. Attorneys or the

Justice Department to have unyielding and absolute power in this process.
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Once again, I would like to thank Chairwoman Sanchez and the subcommittee for
inviting me here to testify at this important hearing. It is my hope that we can work together to
have further hearings on the issue so that constructive reform to the process of deferred

prosecution agreements can be brought about.
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Ms. SANCHEZ. Thank you, Mr. Pallone. We appreciate your testi-
mony, specifically about the legislation that you have introduced.

At this time, I would invite Mr. Pascrell to give his oral testi-
mony.

TESTIMONY OF THE HONORABLE WILLIAM PASCRELL, JR., A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF NEW
JERSEY

Mr. PASCRELL. I want to thank full Committee Chairman Con-
yers and Subcommittee Chairwoman Sanchez and Ranking Mem-
ber Cannon for allowing me to testify today. On November the 26th
of last year, I wrote to Chairman Conyers and Chairwoman
Sanchez calling for hearings on this critical issue. So I appreciate
how far we have come in such a short period of time.

My attention was first brought to this issue of deferred prosecu-
tion agreements because of the published reports that the U.S. at-
torney for the district of New Jersey, Christopher Christie had
reached a $311 million settlement to end an investigation into kick-
backs being made by leading manufacturers of knee and hip re-
placements. The fact that Mr. Nahmias has admitted that he has
no idea why Mr. Christie got prosecution of this case is exactly why
this whole process needs real oversight.

And if T might add, Madam Chairwoman, it is the only reason
why we are here today, is because Zimmer Holdings filed an SEC
report. So we were in the dark up until that particular point about
all of these procedures.

Let us not kid ourselves. Let us cut to the chase here as to what
we are talking about.

This agreement raised questions about the discretion of the U.S.
attorney’s office to select Federal monitors since Mr. Christie had
selected Ashcroft Group Consulting Services, which according to re-
ports, stands to collect as much as $52 million in 18 months from
its monitoring of Zimmer Holdings of Indiana. I am disappointed
that Mr. Christie is not appearing before this Subcommittee today.
Mr. Christie is at the center of this investigation and has thus far
failed to enlighten Members of Congress or the general public
about the process by which he concluded this deferred prosecution
agreement.

Mr. Christie is needed in this hearing in part because he award-
ed a $10 million monitorship contract to a former public official
that served in the Morris County board of freeholders. A contract
that was paid by UMDNJ, a public education entity, meaning that
taxpayers footed the bill.

Now, I want to make it very clear that throughout this process
I have not made any accusations of corruption on the part of Mr.
Christie. Indeed, in his examination of corruption in New Jersey,
I have publicly and privately spoken out and applauded him for all
of his efforts on a nonpartisan basis.

So let us get that. Somebody said up there we were attacking
him. That is absolutely absurd.

There are a number of indisputable facts in this case that raise
very troubling questions that have yet to be answered. First and
foremost is the fact that Mr. Christie selected Former Attorney
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General John Ashcroft, his own former superior, for a highly lucra-
tive Federal monitoring contract. No conflict of interest?

In addition, he selected four other Federal monitors under this
deferred prosecution agreement. In every instance, Mr. Christie se-
lected former Justice Department associates to monitor these med-
ical device manufacturers under highly lucrative monitoring con-
tracts. This was seemingly done without any negotiation of fees,
any consideration of selecting monitors with whom he was not
closely associated with.

In my mind, these monitoring agreements clearly amount to no-
bid Federal contracts that are ripe for political considerations. I
want to be clear in saying that the selection of close associates by
a Federal law officer to take on highly lucrative contracts which
are never negotiated and in which outside contractors are never
considered is the essence of political favoritism.

I am pleased that the former U.S. attorney general agreed to tes-
tify before this Subcommittee, as is necessary to understand the
process or lack of it of which he was selected as the monitor for
Zimmer Holdings. In the end I am troubled by the fact that as At-
torney General, Mr. Ashcroft literally created the process of de-
ferred prosecution agreements, a process that he now benefits from
handsomely.

As I delved deeper into this case involving U.S. Attorney Christie
and former Attorney General Ashcroft, I came to the realization
that this case of deferred prosecution agreements encompasses an
even larger issue of corporate prosecutions in the post-Enron era.
In researching the history, I discovered that the practice of de-
ferred prosecution agreements was made legal through the Speedy
Trials Act of 1974 and that this remedy was rarely used by govern-
ment prosecutors, except in small-scale drug cases involving diver-
sion programs usually for marijuana-related offenses.

Almost 20 years later in 1993, the Department of Justice some-
how interpreted this narrow statute used for small-time crimes to
now be used to fight large-scale corporate corruption. It is my con-
tention that the legislative intent of the Speedy Trials Act of 1974
was never meant to adjudicate large corporations. And it seems
clear that the Department of Justice in recent years has consist-
ently worked to shield its practice from oversight by Congress and
the courts.

I myself have not yet introduced legislation on this significant
issue because I believe that this issue must first be investigated by
this Committee. This is appropriate.

In December of last year in lieu of legislation, I sent to the Com-
mittee my statement of principles on deferred prosecution agree-
ments. These four principles laid out a comprehensive approach to
reforming deferred prosecution agreements.

I cannot, in conclusion, stress more strongly the need for com-
prehensive legislation to reform a deferred prosecution process that
has been created by the DOJ to generate unmitigated power for
Federal prosecutors without the necessary oversight. There is no
oversight.

These deferred prosecution agreements lack any checks and bal-
ances within the system as power is almost entirely concentrated
in the hands of Federal prosecutors alone. No one here, including
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myself, is in a position of defending corporate corruptions or argu-
ing against their full prosecution by the law. In this instance, we
are left with a deferred prosecution system that gives Federal pros-
ecutors unmitigated power to be the judge, the jury, and the
sentencer.

Truly it was never the intent of our justice system to concentrate
such power in the hands of the few. We must not allowed deferred
prosecution to become a form of deferring justice.

Thank you, Madam Chairwoman.

[The prepared statement of Mr. Pascrell follows:]

PREPARED STATEMENT OF THE HONORABLE WILLIAM J. “BILL” PASCRELL, JR., A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF NEW JERSEY

Opening Statement of
Congressman Bill Pascrell, Jr.
Eighth Congressional District of New Jersey
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March 11, 2008
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Introductory Remarks

I want to thank Full Committee Chairman Conyers and Subcommittee Chairwoman Sanchez for allowing me to
testify before the Subcommittee on Commercial and Administrative Law on the issue of deferred prosecution
agreements, On November 26" of last year I wrote to Chairman Conyers and Chairwoman Sanchez calling for
hearings on the ability of the U.S. Attorney’s Office to enter into deferred prosecution agreements. 1appreciate
the fact that they have both realized the critical nature of this issue and have pursued it vigorously since that
day. Ihave believed since the beginning that the Judiciary Committee is the most appropriate forum to
investigate this issue.

My attention was first brought to this issue of deferred prosecution agreements in large part because of
published reports regarding the actions taken by the U.S. Attorney’s Office in New Jersey. It had been reported
that U.S Attorney for the District of New Jersey, Christopher Christie had reached a $311 million settlement to
end an investigation into kickbacks being made by leading manufacturers of knee and hip replacements. This
settlement reportedly ended a two-year federal probe into allegations that these manufacturers paid surgeons
millions of dollars to use and promote their knee and hip replacements, which would constitute a violation of
Medicare fraud statutes. Within this agreement these manufacturers agreed to hire a federal monitor, selected
by the U.S. Attorney, which would ensure they comply with the law and a strict set of reforms. However, | was
initially concerned that there was little transparency within this provision of the agreement as it could allow the
federal monitor to act with impunity while the manufacturers remain under the threat of prosecution.

Furthermore, this agreement raised questions about the discretion of the U.S. Attorney’s Office to select federal
monitors. In this case, Mr. Christie selected Asheroft Group Consulting Services, which according to reports
stands to collect as much as $52 million in 18 months for its monitoring of Zimmer Holdings of Indiana.
Apparently, these compensation agreements for federal monitors are almost never known publicly and were
only released in this instance because they were disclosed in the SEC filings for Zimmer Holdings of Indiana. 1
was concerned that under the continued threat of prosecution, any party being investigated seemingly has little
choice but to agree to the selection of these federal monitors and their exorbitant fees. Therein the selection of
these federal monitors by Mr. Christie could give the impression of impropriety and political favoritism.

Actions of U.S. Attorney Christopher Christie

I am disappointed that Mr. Christie is not appearing at this Subcommittee today. Mr. Christie is at the center of
this investigation and has thus far failed to enlighten Members of Congress or the general public about the
process by which he concluded this deferred prosecution agreement. Prior to his appointment as U.S. Attorney
for New Jersey, he served as an attorney in private practice defending large corporate clients and therefore has
intimate knowledge of both sides of corporate prosecutions. Furthermore, Mr. Christie has failed to shed any
light on his selection of federal monitors in this case.

I want to make clear that throughout this process I have not made any accusation of corruption on the part of
Mr. Christie. However, there are a number of indisputable facts in this case that raise very troubling questions,
which remain unanswered. First and foremost is the fact is that Mr. Christie selected former Attorney General
John Ashcroft, his own former superior, for a highly lucrative federal monitoring contract. In addition, there
were four other medical device manufacturers given deferred prosecution agreements under this case. In every
instance Mr. Christie selected former Justice Department associates to serve as federal monitors under highly
lucrative monitoring contracts. This was seemingly done without any negotiation of fees or any consideration
of selecting monitors with whom he was not closely associated with. These actions are all the more troubling in
the light of testimony by representatives of Zimmer Holdings to the Senate Special Committee on Aging that
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Mr. Christie never presented the evidence he held against them and that he never forewarned them to the fact
that he would be selecting Ashcroft Group as their monitor. This representative also made clear that Zimmer
Holdings felt compelled to consent to this deferred prosecution agreement because they feared being taken off
the Medicare providers list, which would have crippled their business. Therefore, Mr. Christie held all the
leverage in this agreement and dictated the terms completely as he saw fit.

In my mind, these monitoring agreements amount to no-bid federal contracts that are ripe for political
considerations. Current Attorney General Michael Mukasey tried to defend this practice last month before the
full Judiciary Committee by stating that these monitoring contracts are paid out by private corporations and not
through federal funds. However, the Attorney General fails to mention that these are publicly traded companies
and these exorbitant monitoring fees will surely impact American consumers. In the end, Mr, Christie may
defend himself by saying that he needed to select these monitors since he knew he could trust them. But, 1 must
be clear when I say that the selection of close associates by a federal officer to take on highly lucrative
contracts, which are not negotiated and in which outside contractors are not even considered, is the essence of
political favoritism.

Testimony from Former Attorney General Asherof

T am pleased that former U.S. Attorney General John Ashcroft has agreed to testify before this Subcommittee.
Mr. Ashcroft’s testimony is critical to understanding the process by which he was selected as the monitor for
Zimmer Holdings. In addition, as Attorney General Mr. Ashcroft created the current system of deferred
prosecution agreements. To this date, Mr. Ashcroft has also remained quiet in explaining his role in this
process. As in the case of Mr. Christie, T have never made any accusation of wrongdoing on the part of Mr.
Ashcroft. However, the troubling fact is that Mr. Ashcroft created a process for corporate prosecutions within
the Department of Justice, from which he now benefits handsomely from. T hope that Mr. Ashcroft will choose,
through his testimony to this Subcommittee, to answer these questions regarding his relationship with U.S.
Attorney Christie and this exorbitant monitoring contract.

History of Deferred Prosecution Agreements

As 1 delved deeper into this issue involving U.S. Attorney Christie and former Attorney General Ashcroft 1
came to the realization that this case of deferred prosecution agreements encompassed an even larger issue of
corporate prosecutions in the post-Enron era. In researching the history, I discovered that the practice of
deferred prosecution agreements was made legal through the Speedy Trial Act of 1974 (Public Law 93-619,
codified at 18 U.S.C. 3161(h)(2)), which first gave the attorney for the Government the right to have a period of
delay during which prosecution is deferred pursuant to a written agreement with the defendant. In the
beginning this remedy was rarely used by government prosecutors, except in small-scale drug cases involving
diversion programs usually for marijuana-related offenses. However, the indictment and ensuing collapse of
accounting giant Arthur Andersen in March 2002 made clear to both prosecutors and defense attorneys the
susceptibility large corporations have to federal prosecutions and the consequences that result. In response to
the large number of federal prosecutions against corporations, the Department of Justice issued a memorandum,
known as the “Thompson Memo™ after Deputy Attorney General Larry Thompson, which, instructed federal
prosecutors to explicitly consider “granting a corporation immunity or amnesty or pretrial diversion...in
exchange for cooperation when a corporation’s timely cooperation appears to be necessary to the public interest
and other means of obtaining the desired cooperation are unavailable or would not be effective.”

However, it has become clear in the years since the ‘Thompson Memo’ that federal prosecutors hold even
greater power and discretion through deferred prosecution agreements since oversight of such agreements
seemingly has not existed through the federal government or the judiciary. In fact, a study conducted by
Lawrence D. Finder and Ryan D. McConnell found that the number of deferred prosecution agreements
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between the Department of Justice and corporations grew to thirty-five last year from just five in 2003,
highlighting the explosive use of this hidden policy. It is my contention that the intent of the Speedy Trial Act
of 1974 was never to the scope and breadth of deferred corporate prosecutions now being brought by federal
prosecutors. It seems clear that the Department of Justice in recent years has consistently worked to shield this
practice from oversight by Congress and the courts.

‘Statement of Principles on Deferred Prosecution Agreements’

I myself have not yet introduced legislation on this critical issue because I believe that this issue must first be
investigated by the Judiciary Committee through proceedings like this hearing. Additionally, I believe any
legislation cannot merely address the issue of contracting with federal monitors, but must have a comprehensive
approach to the larger issue of corporate prosecutions. In December of last year in lieu of legislation, I sent to
this Committee and to the Department of Justice, my Statement of Principles on

Deferred Prosecution Agreemenis. These four principles lay out a comprehensive approach to reforming
deferred prosecution agreements and 1 look forward to continuing my work with this Committee to turn these
principles into legislation that will finally provide oversight to this practice.

1. Require Guidelines on Deferred Prosecution Agreements: Corporate attorneys including the Association
of Corporate Counsel have long complained that the Department of Justice has never issued any formal
guidelines on the practice of deferred prosecution agreements. These attorneys believe that they can not
properly represent their client’s best interests when they have no guidelines to rely upon as to when
corporations may be offered a deferred prosecution agreement and without clear knowledge of the parameters
of such an agreement. This has left many to believe that the Department of Justice refuses to offer written
guidelines so that its federal prosecutors can continue to have unmitigated discretion as to when to offer a
deferred prosecution agreement and the manner in which they are carried out. Clearly, without any written
rules on such agreements it becomes impossible to hold federal prosecutors to account. The requirement to
issue formal written guidelines on deferred prosecution agreements would be the first place to start in order to
provide any accountability to such agreements.

2. Restore Judicial Oversight of Deferred Prosecution Agreements: Under the current system deferred
prosecution agreements allow federal prosecutors and corporate offenders to avoid the scrutiny of the judicial
system entirely. These agreements are conducted between the two parties outside of a courtroom and once such
an agreement is reached the courts are no longer involved in the case. Conversely, in other criminal cases that
come before the court, the prosecution and defense are free to reach a plea bargain agreement, but the presiding
judge is not bound by any such agreement and has the discretion to deny it based upon legal precedent. In order
to restore this balance it is necessary to give the presiding judge the authority to sign-off on the terms of a
deferred prosecution agreement as well as the selection of a federal monitor. In addition, the federal monitor
and the corporation should be required to submit quarterly reports to the Chief Judge of the District Court.
These reports would allow the judiciary to monitor the progression of these agreements through the federal
monitor as well as allow corporations to have confidential communication with the judiciary to voice any
concerns that they may fear to bring up with the federal prosecutor.

3. Take the Selection of Federal Monitors Out of the Hands of U.S. Attorneys: The U.S. Attorney’s Office
wields immense clout and in fact has the authority to bring the full weight of the federal govemment upon those
individuals and parties whom they consider under suspicion of federal law. However, as the actions of U.S.
Attorney Christie have made clear, deferred prosecution agreements allow federal prosecutors to brandish even
greater influence especially as it relates to the selection of federal monitors. While these monitors work for the
prosecution and are hired by the U.S. Attorney, they are in fact paid at the expense of the corporations. In
additions, the fees are set by firms who have already been selected to serve as federal monitors and corporations
feel they are in no position to negotiate. These factors have led to massive legal fees thus making it very
lucrative to be selected as a federal monitor and have led some to believe there to be the appearance of

5
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impropriety and political favoritism on the part of the U.S. Attomey’s office. This issue could be remedied by
taking the decision on whom to hire as a federal monitor out of the hands of U.S. Attorneys. Instead, the
Executive Office for United States Attorneys could contract with firms and create a set fee structure for services
rendered as a federal monitor. This would allow the Department of Justice to create a national database of firms
who would have the experience and specialized skills necessary to serve as federal monitors. The Executive
Office for United States Attorneys would then make a final decision on which firm to hire based upon the
particular requirements of each case.

4. Require Full Disclosure of Deferred Prosecution Agreements: Since the introduction of the ‘Thompson
Memo’ in January 2003 the public has had little understanding about the nature of deferred prosecution
agreements specifically because few details have ever been released. This is particularly the case as it relates to
the fees charged by federal monitors, which have always been held secret. In fact, in the case involving U.S.
Attorney Christie the fees charged by Mr. Ashcroft’s firm were only released because the corporation, Zimmer
Inc., found the fees to be so large and burdensome that they felt compelled to report them to their shareholders
through their SEC filings. In order to create any transparency through this process there must be a requirement
for full disclosure of the terms of a deferred prosecution agreement as well as any contracts reached with firms
serving as federal monitors.

Department of Justice Action on the Selection of Federal Monitors

Last week the Acting Deputy Attorney General at the Department of Justice Craig Morford introduced a
memorandum discussing the ‘Selection and Use of Monitors in Deferred Prosecution Agreements and Non-
Prosecution Agreements with Corporations.” This memorandum was apparently introduced in response to the
actions taken by U.S. Attorney Christopher Christie in hiring his former superior John Ashcroft as a federal
monitor. However, this memorandum comes far too late and does far too little to truly reform the practice of
deferred prosecution agreements, as is necessary. First and foremost, is the fact that this memorandum only
addresses the selection of federal monitors and entirely ignores the need to provide guidance on deferred
prosecution agreements to corporate attorneys as well as fully disclose all such agreements to the public. In
addition, the memorandum does not acknowledge the lack of judicial or Congressional oversight of this practice
and the imbalanced system of justice that this creates. Finally, this memorandum merely ascribes many
principles that already exist within statues governing the ethics of this issue. For example, the memorandum
states pre-existing guidelines set forthin 18 U.S.C § 208 and 5 C.F.R. Part 2635 to avoid the appearance of a
conflict-of-interest in the selection of menitors. From reading these statutes it seems quite reasonable to
understand that Mr. Christie has already violated the letter and the spirit of these pre-exiting ethics guidelines
with his selection of former colleagues and associates to serve as federal monitors. T would hope then that the
Department of Justice would hold Mr. Christie to account for his actions that run counter to ethics guidelines he
should have been following from the start.

Concluding Remarks

I can not stress more strongly the need for comprehensive legislation regarding deferred prosecution
agreements. This practice has clearly been created by the Department of Justice to generate unmitigated power
for federal prosecutors in pursuing corporations, as is highlighted by the actions of U.S. Attorney Christie in this
case. Corporate prosecutions are of critical importance to our nation because of the money, resources and jobs
that can be at stake. However, an even more essential concern has emerged through these deferred prosecution
agreements and that is the lack of any checks and balances within the system. We are all well versed on the
checks and balances between the executive, legislative and judiciary branches of government, However, within
each of these branches also exists its own set of checks and balances necessary to avoid the concentration of
power. As Members of this Committee know, within the judiciary branch these checks and balances involve
the powers and responsibilities of the defense, the prosecution and the courts. However, within the deferred

5
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prosecution system power is almost entirely concentrated in the hands of federal prosecutors. For example, if
an individual is charged with a crime and strikes a plea bargain with the prosecution then that plea must go
before a judge who has the power to deny and in some cases to alter that agreement based on judicial discretion.
However, when it comes to these deferred prosecution agreements that are struck between federal prosecutors
and corporations it means that neither party ever sees the inside of a courtroom let alone has to put these
agreements before a judge.

In essence federal prosecutors hold all the cards over these corporations, which have everything to fear in a
prolonged prosecution and little to gain in challenging powerful federal prosecutors. No one here, including
myself, is in a position of defending corrupt corperations or arguing against their full prosecution by the law.
But the presumed innocence of defendants before trial and the balance between the prosecution and defense are
hallmarks of our justice system. In this instance however, we are left with a deferred prosecution system that
gives federal prosecutors unmitigated power to be judge, jury and sentencer. Truly, it was never the intent of
our justice system to concentrate such power in the hands of any one individual or office. We must not allow
deferred prosecution to become a form of deferred justice.

Again, I want to thank Chairman Conyers and Chairwoman Sanchez for allowing me to testify before this
Subcommittee. 1look forward to continued investigation of this critical issue and further efforts to develop

comprehensive corporate prosecution legislation.

Thank You.
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Ms. SANCHEZ. Thank you, Mr. Pascrell, for your testimony. I
want to thank this panel for their testimony. And unless we have
any questions for this panel, they will be excused.

Mr. CANNON. Madam Chair, I would love to question this panel.

Ms. SANCHEZ. The gentleman seeks recognition. The gentleman
is recognized for 5 minutes of questioning.

Mr. CANNON. Thank you. And we don’t look to you as experts on
an issue that I think is very, very important. In fact, Mr. Pascrell
and I had a discussion yesterday about the importance of this
issue. I want to get some information out.

And I know this is a relatively emotional issue, but as you are
looking at this, both of you talked about courts reviewing the proc-
ess. It seems to me that we are much better off if you have an ad-
ministration process, that is DOJ, which I think you would both
say is inadequate. But if that were complemented by an external
review in Congress, which would probably be this Committee. Is
that consistent with what you both are thinking about this?

Ms. SANCHEZ. Mr. Pallone?

Mr. PALLONE. It is not in the sense that I am concerned that if
the only review is—I mean, I should say if the process continues
to be internal within the Justice Department and there is no court
approval or court appointing of the monitor, then I do think that
the potential for abuse continues. And so, a hallmark

Mr. CANNON. Why are we better off with a court or various
courts approving monitors as opposed to having a process internal
to justice with some advances that they have recently made and a
series of memos that have helped verify or helped qualify the prob-
lems? Why would you want a court or courts around the country
to do it instead of having one sort of central review place like Con-
gress?

Mr. PALLONE. Well, I will answer your question consider the
three-step process. I don’t mean to suggest that the Justice Depart-
ment in putting forth something isn’t moving, you know, in a pro-
gressive way. But I do have the problem with three things.

First of all, they don’t really delineate what criteria would be
looked at.

Mr. CANNON. Let me cut to it. We agree that the current guide-
lines are not sufficient. Everybody on the prior panel agreed that
they are a work in progress, we need to advance it. So no question
about that.

Mr. PALLONE. Well, I

Mr. CANNON. But the first place you have to go is you have to
have better guidelines.

Mr. PALLONE. Right.

Mr. CANNON. But ultimately as you develop those guidelines and
as this Committee oversees those guidelines, aren’t we better off re-
taining oversight here in Congress than letting

Mr. PALLONE. Well, you still have oversight. But the problem is
even if you have guidelines and criteria for when you should have
deferred prosecution agreements, which we have in my legislation,
even if the Justice Department went that far and did that on their
own, which I would hope they would, but, you know, even if they
did that, and they haven’t, if you don’t have a third, you know,
independent party, third party, in this case, a judge or a district
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court judge, which is what I suggest in the legislation, then I think
the potential for abuse and the conflicts that we talk about could
still be out there because it is still within the Justice Department.
And then you also need the transparency of, you know, having, you
know, the courts look at the agreement, how much the person is
being paid.

Mr. CANNON. Given the shortness of time, I think Mr. Pascrell
has something he wants to say. And then I want to pose what I
think is the dilemma that this all creates.

Yes?

Mr. PASCRELL. Mr. Cannon, the first thing I would do is make
sure we have full disclosure. We do not have this now.

Mr. CANNON. To the world or to

Mr. PASCRELL [continuing]. Exaggerating——

Mr. CANNON. To the world or to a judge or to this Committee?
Who would you do full disclosure to?

Mr. PASCRELL. Well, I incorporated in my recommendations the
chief judge of the district court should be monitoring the situation.
Every quarter he should get a report from both the prosecutor and
the company so that somebody knows and somebody has some
oversight. This Committee in no manner, shape or form should be
minimized in that process. It is an attempt basically to have a
checks and balance system.

But you need to have full disclosure. We have no disclosure right
now. And the only reason why we discussed that—I don’t think I
was exaggerating using an hyperbole—is because Zimmer Holdings
had to file with the—or did file with the SEC. That is how we got
to know what was going on. And the reports came out. Newspaper
reported it. And I was shocked to find that nobody knew what was
going on.

In fact, we just learned that some corporations——

Mr. CANNON. Pardon me, Mr. Pascrell, I see that I only have a
minute. And there are just a couple of things I want to do. And I
appreciate the intensity and the lack of transparency, which we
really need to focus on.

But let me suggest that the problem here is that we are now
lambasting a lot of people’s reputation. And so, I would like to sub-
mit for the record two articles from the Washington Times, one
dated March 11th, “A Medical Supplier Stryker Probe,” the other
dated also the 11th, “First Spitzer, Now Stryker,” is the title.

Ms. SANCHEZ. Without objection, so ordered.

[The information referred to follows:]
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First Spitzer, Now Stryker
By The Prowler
Published 3/11/2008 10:20:16 AM

Lost amid the Eliot Spitzer scandal is a front-page story from the Washington Times
that may be just as devastating to Democrats.

According to House Democrat leadership aides, House Speaker Nancy Pelosi has
asked advisers to examine FEC and other records to determine if Judiciary
Committee Chairman John Conyers may have steered money from an influential
Michigan family to other Democrats. The Stryker family of Kalamazoo, Mich.,
made its fortune from the company that bears its name, though members of the
family are not involved in the day-to-day operations. The Stryker Corp. has had
issues with federal authorities, including a possible investigation by the Department
of Justice into possible violations of the Foreign Corrupt Practices Act.

Subsidiaries of Stryker cut a deal with a U.S. Attorney in New Jersey that caught the
attention of Conyers, as well as several New Jersey House members, who it turned
out have received thousands of dollars in political donations from physicians and
organizations with ties to Stryker. Now Conyers has opened an investigation into the
matter, which includes demanding testimony of former Attorney General John
Ashcroft at a Judiciary Committee subcommittee hearing.

The Stryker family has, according to FEC records, pushed more than $17 million
toward Democrat candidates and causes over the years. "The concern is that if
Conyers is involved directly with this investigation, and he was steering money from
the Stryker family to colleagues for their campaigns and they are sitting on the same
committee that is undertaking the investigation, you have more than an appearance
of conflict of interest, you have a conflict of interest," says a leadership aide for
Pelosi. "In our current environment, we can't afford to have too many more of these
situations."

The aide pointed to the fact that both Reps. Frank Pallone Jr. and Bill Pascrell Jr.,
who requested that Conyers look into the Stryker Corp. deal with U.S. Attorney
Christopher Christie, had extensive financial ties to the medical equipment
industry and lobby. Combined, the two Jersey boys have raised tens of thousands
from the industry. "Both men have put us in an awkward situation, and Conyers'
deciston to pursue this matter further has put us in deeper,"” says the aide. "Speaker
Pelosi is concerned and has us monitoring the situation.”

Print Article Close Window

3/11/2008 12:40 PM
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Article published Mar 11, 2008
Medical supplier Stryker probed

March 11, 2008

By Jerry Seper and Jim McElhatton - A major medical equipment supplier, whose owners
have spent miilions of dollars helping elect Democrats nationwide, is under criminal
investigation for its foreign sale of medical devices after already being tied to a kickback
scheme involving U.S. doctors, public records show.

A subsidiary of Stryker Corp. of Kalamazoo, Mich., last year signed an agreement to avoid
prosecution and cooperate in the probe involving consulting contracts, trips and gifts to U.S.
doctors.

But it recently informed investors in a Securities and Exchange Commission filing that the
Justice Department's Criminal Division is investigating the company for "possible violations
of the Foreign Corrupt Practices Act.” That law prohibits U.S. companies from paying bribes
overseas.

The company, founded in 1941 by Dr. Homer Stryker, an orthopedic surgeon, is partly
owned by his three grandchildren, Jon, Pat and Rhonda Stryker. Not including other stock
holdings, the siblings control a trust that owns nearly one-fourth of the $6 billion company.

Jon Stryker alone has given at least $6 million to federal and state political campaigns since
2004. According to the nonpartisan Center for Responsive Politics, he and his sister, Pat,
rank among the nation's top individual donors by giving hundreds of thousands of dollars to
"soft money" special interest political groups in 2006 on top of their donations to candidates
and political parties.

For instance, Pat Stryker separately contributed $500,000 to the Michigan Coalition for
Progress, which successfully helped return Democrats to control of the state legislature in
the last election.

Family ties

Stryker Corp. officials said that while the company is partly owned by the Stryker siblings, the
family has no hand in running the daily affairs of the business.

“They are owners of the company, but they do not have management experience," said
Stryker Gorp. spokesman J. Patrick Anderson, adding that any contributions by the
company's executives and the Stryker siblings are made independently. "There would be no
direct ties at all.”

3/11/2008 10:17 AM
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In 2006, the company found itself in the cross hairs of Republican state leaders in Colorado
and Michigan, where Jon Stryker, who founded the Michigan Coalition, and Pat Stryker have
donated millions of dollars to help Democratic candidates and causes.

"Jon Stryker bought a legislative majority in the statehouse for the Democrats in 2006," said
Bill Nowling, director of communications and research for the state’s Republican Party.

A spokeswoman for Mr. Stryker declined to comment, saying only that his political activities
have no relationship to the company.

Stryker Corp. owned one of five companies that agreed last year to settle a criminal
investigation by U.S. Attorney Christopher J. Christie in New Jersey that focused on their
payments to U.S. surgeons.

Stryker Orthopedics Inc., the Mahwah, N.J., subsidiary of the Stryker Corp.; Zimmer
Holdings Inc.; Depuy Orthopaedics Inc.; Biomet inc.; and Smith & Nephew Inc. together
supplied nearly 95 percent of the lucrative worldwide market in hip and knee surgical
implants.

Common corruption

According to a report last month from Sen. Herb Kohl, Wisconsin Democrat and chairman of
the Senate Special Committee on Aging, the five companies together spent $230 million on

payments to physicians. He accused the companies and physicians of putting their financiat
interests ahead of patients.

“These types of unethical payments are not anecdotal, but rather have been pervasive and
industrywide for far too long," Mr. Koh! said. "The physicians who take their money are equal
participants and equally culpable.”

Stryker Corp. disclosed the Justice Department investigation in its annual report, fited with
the SEC last month. The company said the department requested documents from Jan. 1,
2000, to the present, regarding possible violations of federal criminal and antitrust laws.

Prosecutors said financial inducements were offered to the U.S. physicians in the form of
consulting agreements and were entered into with hundreds of surgeons, who did little or no
work in return but did agree to exclusively use the paying company's products.

The physicians, prosecutors said, also failed to disclose the existence of the relationships
with the companies to the hospitals where the surgeries were performed and to the patients
they treated. More than 700,000 hip and knee replacement surgeries are performed in the
U.S. each year, about two-thirds of which are for patients covered by Medicare.

Aide targeted
Mr. Christie's decision to appoint his former boss, Attorney General John Ashcroft, as the
compliance monitor for one of the companies, Zimmer Holdings, has made him of target of

Rep. John Conyers Jr., Michigan Democrat and chairman of the House Judiciary Committee,
who has asked the Government Accountability Office to investigate "if political or personal

f4 3/11/2008 10:17 AM



332

Mr. CANNON. These things have wild allegations in them. $17
million directed, according to this article, toward Democratic can-
didates over the years. And that is directed at John Conyers and
quoting an aid to Nancy Pelosi talking about—Ilet us see, “You have
more than an appearance of a conflict of interest. You have a con-
flict of interest,” says the leadership aid to Pelosi. “In our current
environment we can’t afford to have many more of these situa-
tions.”

Ms. SANCHEZ. The time of the gentleman has expired.

Mr. CANNON. The fact is as we continue to pound on people’s
public reputations, you two guys are both from New Jersey and
were all tied into people slamming people’s reputations where I
don’t think, at least in the case of Mr. Ashcroft, there is a shred
of evidence that he has done anything improper

Ms. SANCHEZ. The time of the gentleman has

Mr. PASCRELL. Whose reputation are we slamming?

Mr. CANNON. Well

Ms. SANCHEZ. The time of the gentleman has expired.

Mr. CANNON. Mr. Christie’s and Mr. Ashcroft’s.

Ms. SANCHEZ. The time of the gentleman has expired. I think I
have been more than lenient today with time to the gentleman.

Does Mr. Johnson have any questions that he would like to ask
of this panel?

Mr. JOHNSON. I would just say that this legislation appears to be
reasonable in its scope and its intent. And I think it is something
that I certainly look forward to supporting. And I do appreciate the
heads up given to this Committee by Mr. Pascrell about the need
for hearings. And my hat is off to the Chairlady for calling this
hearing.

And I am concerned about the outsourcing of justice in white col-
lar criminal cases to private industry, i.e., insiders of prosecutors.
And it is a system that begs for oversight. Something else in addi-
tion to what I have heard about you do the crime, you do the time
is that there is two types of crime. One is legal crime, the other
is illegal crime.

The illegal crime is blue collar. And the legal crime is white col-
lar. And society should definitely—American society—we should
have full confidence in our justice system that justice is fair and
is blind. And so, if we have every corporation that gets in trouble
being able to take advantage of a deferred prosecution agreement
and in some cases, a non-prosecution agreement and there being no
oversight, no guidelines, in fact, no information about it that is
available to the public, that is a disservice to the ideals that this
country was built upon.

And so, we must consider this legislation that has been intro-
duced. I want to thank you.

Mr. CANNON. Would the gentleman yield?

Ms. SANCHEZ. Does the gentleman yield back?

Mr. CANNON. Would the gentleman yield just for a moment?

Mr. JOHNSON. Before I yield, I will ask Mr. Pallone to respond.

Mr. PALLONE. Well, I just wanted to say that I appreciate the
fact that the gentleman is talking or focusing on whether and when
we should even have these agreements because I think that, you
know, a lot of the focus today was on the monitor and the process.
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But I really think that the Committee needs to focus on, you know,
whether or not these agreements should even be out there and how
often they should be used. And that is why in the legislation I also
have criteria that would be met before they would even proceed.

Because I do think that there are too many of them and that it
is a problem in itself separate and apart from the issue of the mon-
itor and the conflict of interest and the abuses that Mr. Pascrell
and I have talked about. I think that that larger issue needs to be
looked at.

Mr. JOHNSON. Thank you.

Mr. CANNON. Would the gentleman yield?

Mr. JOHNSON. I will yield.

Mr. CANNON. Because I know that Mr. Pascrell wanted to make
a comment. I don’t want to be offensive here. This whole hearing
has largely been about Mr. Ashcroft and Mr. Christie. Their rep-
utations have been put on the line. But I didn’t want to see you
cut off, Mr. Pascrell. And I didn’t want to make that an accusation.
But we are now in the middle of a lot of reporting about things
that are problematic for many people’s reputations. So with that,
Mr. Pascrell, I know that you wanted to comment.

Mr. JOHNSON. Reclaiming the balance of my time and asking for
Mr. Pascrell’s response.

Mr. PASCRELL. Thank you. I just wanted to make this very clear,
again, Mr. Cannon, that I was one of the few people from my party
that praised Mr. Christie’s work. That does not give me a pass on
what I believe is a significant area to look into and investigate. I
personally believe that this Committee, not only has the where-
withal and the responsibility to do such.

When you look at the term conflict of interest, it is at the basis
of practically every corruption case. Now, there are 44 of these de-
ferred agreements that I have looked at for the knowledge that I
have and for the information available. Because in sum, we have
no knowledge. We have absolutely no knowledge.

I think that you have a right, and I have a right, the public has
a right, particularly when 10 of the 44 deal with health matters.
And a lot of the others deal with international funneling of money.
I think we have a right to ask the questions, particularly at a time
when we are examining Medicare fraud. Because this is increasing
the price and the costs of what products are sold to our senior citi-
zens.

These doctors bribe—you use whatever term you wish—were
bribed by the company to push the product. I think that is pretty
serious business.

Mr. CANNON. I think that is not just a right, but a responsibility
that we have in this Committee.

Mr. PASCRELL. Absolutely.

Ms. SANCHEZ. The time of the gentleman has expired. And I just
would like to take my 5 minutes to thank you both for testifying
today, for following with such passion the developments of these
deferred prosecutions, Mr. Pallone, the thoughtfulness of your leg-
islation.

And just to pick up on a couple of things, I think the reason why
this Subcommittee was interested in holding this hearing is be-
cause there are a number of problems that we have identified.
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Number one, the discretion to use these deferred prosecution agree-
ments, the fact that there aren’t real concrete guidelines as to
when they are used and who is making the decision and why are
certain corporations allowed to enter these and others are pros-
ecuted criminally. I think certainly it is a first step in the analysis
that needs to be thoroughly done.

I think once deferred prosecutions are entered into, how the mon-
itor is selected is a very relevant question for this Committee to
ask. And I think that we need to look to potential solutions that
would take away any conflicts of interest or potential conflicts of
interest that might exist.

Now, I know Mr. Delahunt was particularly concerned with the
fact that corporations sometimes in these deferred prosecution
agreements get to choose who they want to have monitoring them.
And I think we heard from our first panel of witnesses, all experts
or have familiarity of these deferred prosecution agreements, that
whoever is selected needs to meet some basic criteria and needs to
have, not just a well-established knowledge in the area of law in
which these corporations have fallen short, but also an under-
standing of how some of these businesses run so that they can do
their job effectively.

And I don’t think that it would harm the system to have some
kind of entity that can oversee the monitors because right now, it
doesn’t appear that anybody is monitoring the monitors. There was
some debate as to who does the monitor owe a duty to. Is it the
corporation? Is it the shareholders? Is it the U.S. government? Is
it, you know, the taxpayer?

I mean, it seems like there are some of these conflicting ideas
about to whom the monitor owes a duty to do their job and the fact
that there isn’t the kind of oversight available to go back and look
at, you know, how are they billing the corporation for their time,
what exactly are they doing to receive, in some cases, some very
lucrative contracts. And I am not suggesting that the fees are wild-
ly inappropriate, depending on whether or not there has been ade-
quate work that justifies those fees.

And I don’t think it is asking a lot to require some detailed bill-
ing statements. We have seen some examples where some monitors
have submitted 200 pages of very detailed billing statements delin-
eating who did what work and for how long.

And then we have got others’ billing statements that are just a
couple pages long, and they are sending out a monthly fee to the
corporation. We don’t know what the monitor is doing to earn those
fees. And I think that is a very troubling area of this issue for me.

So again, I want to thank both of my colleagues from New Jersey
for their interest in this and their time and last of which was their
patience in waiting until we got to this panel. I know typically we
allow Members the courtesy of testifying first. But because Mr.
Ashcroft could not stay for the whole hearing period, we did want
to give an opportunity for him to testify and Members to ask ques-
tions. So——

Mr. CANNON. Would the gentlelady yield?

Ms. SANCHEZ. I will yield briefly to the gentleman. I don’t have
much time.
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Mr. CANNON. I only need to be brief. But I just wanted to say
that I agree entirely with your summary of the hearing and what
faces this Committee. But I think, frankly, Mr. Pallone and Mr.
Pascrell have helped us focus on that. And I wanted to thank them
as well.

Ms. SANCHEZ. Great.

I would like to thank you, again, for your testimony today. And
without objection, Members will have 5 legislative days to submit
any additional written questions, which we will have forwarded to
the witnesses and ask that you answer as promptly as you can so
that they can be made a part of the record.

Without objection, the record will remain open for 5 legislative
days for the submission of any additional materials. Again, I thank
everybody for their time today. And this hearing on the Sub-
committee on Commercial and Administrative Law is adjourned.

[Whereupon, at 1:35 p.m., the Subcommittee was adjourned.]






APPENDIX

MATERIAL SUBMITTED FOR THE HEARING RECORD

(337)



338
RESPONSES TO POST-HEARING QUESTIONS SUBMITTED BY THE HONORABLE LINDA T.
SANCHEZ, A REPRESENTATIVE IN CONGRESS FROM THE STATE OF CALIFORNIA, AND

CHAIRWOMAN, SUBCOMMITTEE ON COMMERCIAL AND ADMINISTRATIVE LAW TO THE
HONORABLE JOHN ASHCROFT, THE ASHCROFT GROUP, LLC, WASHINGTON, DC

United States Congress

House of Representatives

Committee on the Judiciary; Subcommittee on Commercial and Administrative Law
2138 Rayburn House Office Building

Washington, D.C. 20515-6216

BY EMAIL
April 29, 2008
Dear Chairwoman Sanchez,

Thank you for your April 7, 2008 letter following my appearance before the
Subcommittee. It pleases me that you found my testimony of March 11, 2008
informative. Below are the written responses to your complete series of final questions
contained in your letter. | have made an effort to answer each question thoroughly and
to the best of my knowledge and awareness. Members of my staff have contributed
their knowledge and awareness to the responses in an effort to provide the

Subcommittee with complete and accurate information.

Please excuse the volume of these responses; | have endeavored to provide a
fulsome response in each instance. Thank you for your interest allowing us to complete

our responsibilities to the Subcommittee in this manner.

Sincerely,

John Ashcroft
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1. In your testimony, you make the point that your compensation comes from

Zimmer rather than from public funds.

How was the amount of compensation determined? Did Zimmer
provide input on the amount of compensation that the Ashcroft
Group would be awarded for the monitoring contract? If so, please
explain who provided the input and what was discussed. Did U.S.
Attorney Christopher Christie or any other government official
provide input on the amount of compensation the Ashcroft Group
would be awarded for the monitoring contract? If so, please explain

who provided the input and what was discussed.

Given the fact that Zimmer is facing a criminal prosecution that could
dissolve the corporation, does the government have unfair leverage
over a corporation entering into a deferred prosecution agreement?
As a result of their weakened bargaining position, are corporations

therefore more likely to accept high monitoring fees?

In your view, are corporations, in effect, entering into a contract of

adhesion when they submit to a deferred prosecution agreement?

Compensation payable to The Ashcroft Group Consulting Services, LLC (*AGCS”
or the “Monitor”) is detailed in the Zimmer, Inc. Monitor Agreement (the “Monitor
Agreement”), dated October 25, 2007, by and between Zimmer, Inc. (the
“Company”), a Delaware corporation, and AGCS. See Exhibit A. | serve as the

Chairman of AGCS. As you are aware, the Monitor Agreement became public
1
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when it was filed by the Company with the United States Securities and
Exchange Commission in October 2007. This Monitor Agreement was
negotiated by legal counsel for the Company and for the Monitor. As such, the
Company had an opportunity to negotiate the amount of compensation that

AGCS would be paid for the 18-month monitoring contract.

The Monitor believes that compensation payable under the Monitor Agreement is
not out of line with compensation paid to other monitors under previous deferred
prosecution agreements and non-prosecution agreements. The Monitor also
believes that such compensation is commensurate with the Monitor's previous
experience in managing large organizations such as the State of Missouri
government and the United States Department of Justice. In addition, the Monitor
and monitoring team has experience appropriate to managing distressed
businesses and crafting, implementing and reviewing best practices concerning
corporate governance and institutional governance. | will also note that a New
York Times article published on March 11, 2008 states that “[o]utside lawyers
who have reviewed Mr. Ashcroft's fee structure said it was not out of line.” See
Exhibit B. As described above, this contract was privately negotiated by the

Company and by the Monitor and not by any government official.

| do not believe that the government has “unfair leverage” over a corporation
entering into a deferred prosecution agreement. Both a deferred prosecution
agreement and the agreement governing a monitor's compensation are fully

negotiated by an investigated company (often with the help of its outside
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counsel) with the government, in the case of a deferred prosecution agreement,
and with the particular monitor, in the case of the latter agreement. | therefore do
not agree that a corporation entering into a deferred prosecution agreement
would have unfair leverage vis-a-vis a corporate monitor with respect to
determining monitorship fees payable during the term of a deferred prosecution

agreement.

By definition, a contract of adhesion, otherwise known as a standard form
contract, is a contract so imbalanced in favor of one party over the other that
there is a strong implication it was not freely bargained. These are usually “take
it or leave it” contracts in which the unequal bargaining position of the parties
thereto essentially results in an agreement where the weaker party has little or no
input into the terms of the agreement. As stated above, under deferred
prosecution and non-prosecution agreement negotiations, corporations are
represented by legal counsel to ensure the company’s rights and interests are
being protected. In the case at hand, the Company was assisted by its long-
standing outside counsel when negotiating both the terms and conditions of the
Monitor Agreement and the Deferred Prosecution Agreement (the “DPA”), dated
September 27, 2007, by and between the Company and the United States
Attorney’s Office for the District of New Jersey. As | understand, the process by
which the Company entered into its DPA does not differ materially from the
process in which other corporations enter into deferred prosecution agreements

with Federal prosecutors. Based on this understanding and analysis, it appears
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that referring to either a deferred prosecution agreement or a non-prosecution

agreement as a contract of adhesion is a mischaracterization of the term.

From a calculation of invoices from September 2007 to January 2008, it
appears as though your company received $7.5 million in compensation
from Zimmer. This suggests that over the term of your 18 month contract,
the total compensation would be approximately $34 million. This is just an

estimate, however, because monthly invoices varied.

How much money does your firm expect to get paid over the full 18
month term of your contract with Zimmer Holdings to serve as its

corporate monitor?

The U.S. House of Representatives Subcommittee on Commercial and
Administrative Law (the “Subcommittee”) was provided AGCS invoices in respect
of its monitorship of the Company from September 2007 to January 2008. As
you have stated, the exact compensation payable monthly to AGCS will vary
depending on the number of hours expended in a given month, in accordance
with the compensation structure described in the Monitor Agreement. The
progress of the monitorship, by its very nature, is dependent on the requirements
of the DPA, the complexity of the alleged illegal conduct, the activities of the
Company and, more particularly, on the speed with which, and the degree to
which, the Company is able to make the required changes to comply with the

terms of the DPA. For this reason, the Agreement Regarding Fees and
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Reimbursements attached to the Monitor Agreement contains an estimated
range of monthly compensation that would be due to the Monitor throughout the
effective period of the DPA. It is my understanding that this is the first instance
where a Monitor has provided a ceiling on how much the Monitor's services will
cost a corporation during the duration of a monitorship. Such transparency was
important to me in my interactions with the Company to establish a solid

framework based on trust in our work together.

Providing a range of costs was necessary since it would be difficult, if not
impossible, to provide an accurate estimate of the total compensation that AGCS
will receive throughout the duration period of the DPA pursuant to the Monitor
Agreement. As with any deferred prosecution agreement or non-prosecution
agreement and any professional services being provided, there are certain
factors that may drive total hours, and thus compensation, up or down. Such
factors include: (i) monitoring remedial, complex Company projects or initiatives,
(i) number of employee, vendor, consultant or contractor interviews required, (iii)
receiving referrals of wrongdoing, either on the part of the Company or an
industry competitor and (iv) reviewing voluminous Company documents in an
effort to validate the legality of payments made by the Company to its outside

consultants.

According to The Washington Post, in the Zimmer monitorship, you had to
use considerable time “to prepare for the assignment and learn more about

the business.”
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What did you and your colleagues do to prepare for the assignment

and to learn more about the business?

Did you bill Zimmer for the time it took you and your colleagues to
do this? If so, how much was Zimmer charged for the time used “to
prepare for the assignment and learn more about the business?”

Please provide these billing records.

| decided to undertake the monitorship of the Company after careful
consideration of the alleged corporate conduct of the Company, its then-current
corporate governance program and what | perceived would be the necessary
skills and experiences of any monitor in undertaking such task. Contrary to the
inference the public might have drawn from the line of questioning at the March
11, 2008 hearing before the Subcommittee, members of my senior team and |
had the requisite experience and preparation to promptly carry out the
responsibilities under the DPA. Indeed, the team was prepared to begin carrying

out these responsibilities on the very day the Company executed the DPA.

To put the news report and language you cited in this question and before the
Subcommittee in the appropriate context, the direct quotation from the January
15, 2008 article in The Washington Post reads, “To prepare for the assignment
and learn more about the business, Ashcroft said he recently watched as a
replacement knee made by [the Company] was implanted in a cadaver.” See
Exhibit C. Such article does not support the characterization that |, or any other

member of the Monitor team, had to spend “considerable time” to prepare for the

8
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monitorship. Indeed, after accepting the monitorship assignment, members of
my senior team and | traveled to the Company’s headquarters in Warsaw,
Indiana to meet with the Company’s leadership and continue to do so on a
monthly basis. During one of my many trips to Indiana, | agreed to the
Company’s request that | witness a cadaveric procedure performed by one of the
Company’s consultants at the Zimmer Institute, the Company’s on-site research
operating and demonstration room. This meeting was the subject of The
Washington Post article text cited by the Subcommittee. In light of the
allegations brought against the orthopedic industry by the U.S. Department of
Justice concerning the industry’s relationships with its surgeon consultants, it is
critically important the Monitor understands the role the Company’s consultants

play in its medical education and training programs.

In accordance with the Monitor Agreement, other members of AGCS and | are
collectively paid a fixed monthly fee for engagement of AGCS's Senior
Leadership Group to perform the duties and responsibilities set forth in the
Monitor Agreement and in the DPA. The Company is not billed any other fee for
my time spent monitoring the Company. As previously noted, the Subcommittee
has been provided AGCS invoices in respect of its monitorship of the Company
from September 2007 to January 2008. Such invoices will detail a monthly fee

for the month of November 2007.

I am deeply concerned with the lack of judicial oversight of deferred

prosecution agreements. If an individual is charged with a crime and
7



346

agrees to a guilty plea with the prosecution, then that plea must go before a
judge who has the power to deny or alter that agreement based on judicial
discretion. However, when federal prosecutors and corporations enter into
deferred prosecution agreements, neither party is required to appear in

court to have the agreement scrutinized by a judge.

As the Attorney General who implemented the current system of
deferred prosecution agreements, are you concerned that this has
created two completely different systems of justice, one for
individuals that is accountable to the judiciary and another for
corporations that is based entirely on the discretion of federal

prosecutors? Please explain.

While it is correct to state that the terms and conditions of a deferred prosecution
agreement are not subject to review by a court of law, it is important to note,
however, that the court is under no obligation to actually “defer” the criminal
compliant filed in conjunction with the execution of a DPA. Specifically, in the
DPA under which | fulfill my obligations it states that “[i]f the Court declines to
defer prosecution for any reason, this DPA shall be null and void, and the parties

will revert to their pre-DPA positions.”

It also is important to understand that, under its terms, a deferred prosecution
agreement does not amount to a guilty plea by the corporate entity signing the
agreement. Indeed, while the Company acknowledges in the DPA that it had

“been engaged in discussions with the United States Attorney’s Office for the

8
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District of New Jersey (the “Office”) in connection with an investigation being
conducted by the Office into activities of [the Company] relating to certain
payments to [clonsultants” and consents to resolution of those discussions by
entering into the DPA, the Company and other companies who execute deferred
prosecution agreements do not otherwise formally respond to a criminal

complaint in the way an individual charged with a criminal offense would.

As | will explain more fulsomely in my responses to questions 5-7 below, while
the Department of Justice aggressively and successfully prosecuted a wave of
high-profile corporate fraud scandals under my tenure, the increased use of
deferred prosecution agreements arose in response to the need by individual
prosecutors to use all practical remedies available to them to handle an

increasing number of corporate defendants.

Deferred prosecution agreements are, by their very nature, designed to allow
corporate entities to continue their operations while addressing alleged improper
behavior. When an individual admits guilt to a crime or is adjudicated guilty in a
court of law, the criminal conduct of that individual is not directly felt by innocent
parties who had no involvement in the conduct or who had no ability to stop the
conduct. In the corporate criminal context, there is often significant collateral
community damage involving many innocent parties, including corporate

employees and shareholders.

It is important to note also that even though a given corporate defendant is

provided an opportunity to rectify previous wrongdoing, Federal prosecutors can,

9
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and do, retain the ability throughout the term of a deferred prosecution

agreement to curb criminal activity by the corporate defendant.

Pursuant to the DPA executed by the Company, the Department of Justice
retains the right to “investigate and prosecute any current or former Company
officer, employee, agent or attorney.” As mentioned previously, Paragraph 4 of
the DPA notes that while the Office recommends to the United States District
Court for the District of New Jersey (the “Court”) that prosecution of the Company
be deferred for a period of 18 months, “[i]f the Court declines to defer prosecution
for any reason, this DPA shall be null and void, and the parties will revert to their
pre-DPA positions.” In addition, pursuant to Paragraph 54 of the DPA, "“in the
case of a knowing and willful material breach” of the DPA, the Company waives
its right to assert a statute of limitations defense relating to the prosecution of
allegations set forth in the Office’s criminal complaint that are not otherwise time-
barred by the applicable statute of limitations as of September 27, 2007,
notwithstanding the expiration of any applicable statute of limitations during the
term of the DPA. Simply stated, the Office retains the right to prosecute the
Company with respect to any allegations contained in its criminal complaint filed
in conjunction with the DPA, even if the statute of limitations expires during the

life of the DPA.

10
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When you served as Attorney General, what was the Department of
Justice’s role in developing the types of remedies we now see in deferred

prosecution agreements?

| had the honar of serving as U.S. Attorney General from 2001 to 2005. As noted
in my prepared testimony in advance of the March 11, 2008 hearing before the
Subcommittee, as Attorney General, | was the Chief Executive Officer of a
Cabinet agency larger than most Fortune 500 corporations. In that period, the
Department of Justice had 112,000 employees and an annual operating budget
of $22 billion. For the first time in its history, under my leadership, the
Department of Justice earned a clean audit opinion, a standard matched for each
of the four years of my service. During my tenure as Attorney General, the
Department of Justice aggressively and successfully prosecuted a wave of high-
profile corporate fraud scandals and won the largest healthcare fraud cases in
our nation’s history. Over my four years of service, there was a 73% increase in
monetary recoveries from healthcare fraud settlements and judgments, totaling
nearly $4.5 billion. In our pursuit of dozens of corporate fraud scandals, over 600

corporate criminals were convicted, including 31 Chief Financial Officers.

It is my understanding that the United States Department of Justice, in the
Salomon Brothers case, entered into its first deferred prosecution agreement with
a corporate defendant in 1992, nine years prior to the beginning of my tenure as
U.S. Attorney General. The second deferred prosecution agreement was

entered into in 1994 with Prudential Securities. The Prudential Securities case

"
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was the first time the United States Department of Justice made retaining a
monitor a condition of the agreement. In the five years following the Prudential
Securities case, the Department of Justice continued to use deferred prosecution
and non-prosecution agreements as a tool to address corporate wrongdoing and

misconduct.

In 1999, the Department issued seminal guidance in the area of corporate fraud
prosecution in the form of what is commonly referred to as the “Holder Memo.”
See Exhibit D. Drafted by Eric Holder, Jr., the Deputy Attorney General of the
Department of Justice, the guidance stated, in part, that prosecutors should
consider certain delineated factors in determining whether to charge a
corporation for corporate fraud or other wrongdoing. Those factors were clarified
four years later, during my tenure as Attorney General, in a memorandum
entitled “Principles of Federal Prosecution of Business Organizations”, better
known as the “Thompson Memo’, issued by the then-Deputy Attorney General
Larry D. Thompson in January 2003. See Exhibit E. This memo reiterated the
considerations noted in “Holder Memo” while adding a ninth factor for

prosecutorial consideration: company cooperation.

The focus of the Department of Justice on corporate fraud prosecution during my
years as Attorney General fueled the need by prosecutors to have all available
remedies at their disposal. In some instances involving corporate criminal
behavior, prosecutors may need to craft a remedy that lies somewhere between

declining to prosecute and prosecuting the offender. As David E. Nahmias,

12
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United States Attorney of the Northern District of Georgia, testified before the
Subcommittee on March 11, 2008, deferred prosecution agreements and non-
prosecution agreements provide an “important middle ground in the resolution of
corporate crime cases.” As previously stated, out-of-court settlements such as
those represented by deferred prosecution agreements provide a unique
opportunity for defendant companies to receive legal and business guidance on
how to conduct their businesses legally and ethically while also protecting the
company, and by extension the U.S. economy, from unnecessary job and market
share loss. Indeed, a deferred prosecution agreement allows a company to
maintain operations while rectifying previous wrongdoing or unlawful behavior
and allows the Department of Justice to resume prosecution in the event a

company fails to comply with its deferred prosecution agreement responsibilities.

When you served as Attorney General, what was the role of the Corporate

Fraud Task Force in adopting the use of deferred prosecution agreements?

The wake of corporate scandals of the late 1990’s and early 2000's began to
threaten the stability and worldwide trust of United States markets. Corporate
abuses led to the formation of the President’s Corporate Fraud Task Force (the
“CFTF” or “task force”) and made uncovering and prosecuting corporate fraud a
government-wide priority. The task force includes senior Department of Justice
officials, U.S. Attorneys, the heads of the Departments of Treasury and Labor,
and the heads of the U.S. Securities and Exchange Commission, Commodity

Futures Trading Commission, Federal Energy Regulatory Commission, Federal
13
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Communications Commission, United States Postal Inspection Service, and the
Department of Housing and Urban Development's Office of Federal Housing
Enterprise Oversight. This multi-agency effort to address corporate fraud was
instrumental in driving the efforts of the Department of Justice to investigate and
prosecute corporate wrongdoing. | am grateful for the fact that during my time as
Attorney General, 600 corporate criminals were convicted, including 31 Chief

Financial Officers.

As previously noted, these prosecutions reminded prosecutors and policy makers
of the significant collateral damage resulting from a Federal indictment. |
previously cited the Enron scandal in this regard: before being indicted for its
alleged wrongdoing in the Enron scandal, Arthur Andersen was an American
accounting icon with annual worldwide revenues of $9.3 billion. Following the

indictment, the company collapsed and its employees lost their jobs.

Prosecutors who focused on corporate criminal activity were instrumental in the
increased use of deferred prosecution agreements as a means of curbing

criminality while maintaining the viability of a corporate defendant.

How did the Corporate Fraud Task Force review, if at all, organizational

prosecution agreements, during your tenure as Attorney General?

As the Subcommittee may be aware, the Corporate Fraud Task Force was
created by Executive Order No. 13271 in July 2002 to “strengthen the efforts of

the Department of Justice and Federal, State, and local agencies to investigate

14
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and prosecute significant financial crimes, recover the proceeds of such crimes,
and ensure just and effective punishment of those who perpetrate financial

crimes.” Among its enumerated functions are the following:

. providing direction for the investigation and prosecution of cases of
securities fraud, accounting fraud, mail and wire fraud, money laundering,
tax fraud based on such predicate offenses, and other related financial
crimes committed by commercial entities and directors, officers,
professional advisers, and employees thereof (“financial crimes”), when
such cases are determined by the Deputy Attorney General, for purposes

of such Executive Order, to be significant;

. providing recommendations to the Attorney General for allocation and
reallocation of resources of the Department of Justice for investigation and
prosecution of significant financial crimes, recovery of proceeds from such
crimes to the extent permitted by law, and other matters determined by the
CFTF from time to time to be of the highest priority in the investigation and

prosecution of such crimes; and

. making recommendations to the President, through the Attorney General,
from time to time for:
o action to enhance cooperation among departments, agencies, and
entities of the Federal government in the investigation and

prosecution of significant financial crimes;

15
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o action to enhance cooperation among Federal, State, and local
authorities responsible for the investigation and prosecution of
significant financial crimes;

o changes in rules, regulations, or policy to improve the effective
investigation and prosecution of significant financial crimes; and

o recommendations to the U.S. Congress regarding such measures
as the President may judge necessary and expedient relating to
significant financial crimes, or the investigation or prosecution

thereof.

As previously stated, the task force represented a multi-agency effort to address
and combat corporate fraud, focusing efforts at the Department of Justice to

investigate and prosecute corporate wrongdoing.

Faced with increasing numbers of corporate defendants as a result of such effort,
the Department of Justice issued guidelines, in the form of what | previously
referenced as the “Holder Memo,” informing prosecutors of eight factors they
should consider in determining whether to charge a corporation for corporate
fraud or other wrongdoing. See Exhibit D. These factors, which guide
prosecutors as to the appropriateness of the use of remedies such as deferred

prosecution agreements and non-prosecution agreements, include:

. Nature/seriousness of offense;
. Pervasiveness of wrongdoing;
. Prior conduct of company;

16
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. Whether company voluntarily disclosed wrongdoing and its willingness to

cooperate in investigation;

. Adequacy of company’s pre-existing compliance program;
. Remedial actions of company to deal with wrongdoing;
. Impact a prosecution may have on innocent third parties, such as

shareholders, pension holders and company employees; and

. Alternative mechanisms of prosecutors to punish company

The above eight factors were echoed four years later in the Thompson Memo, which
reiterated the above considerations while adding a ninth factor, company cooperation.

See Exhibit E.

8. Why are reports of independent monitors not made public? Should they be

made public? Please explain.

Reports issued by monitors pursuant to the terms of a deferred prosecution
agreement are, as you note, not made public. It is my view that prosecutors
should exercise their discretion in determining whether such reports are made
public, taking into account the circumstances surrounding a given corporate
defendant and the benefits of disclosing the particulars of a monitor's activity with
such corporate entity. On the other hand, making an independent monitor report
public has the potential for causing grave harm to a corporate entity, as the

monitor is likely to discuss trade secret and/or proprietary information of the

17
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company in such report, the disclosure of which could risk disadvantaging a

company vis-a-vis its competitors.

As previously mentioned, one of the benefits of a deferred prosecution
agreement is the ability of a prosecutor to effectuate the excising of illegal
behavior of a corporate entity without causing mortal harm to the entity as a
going concern. By way of an example, it may be determined that a corporate
entity's illegal conduct resulted from its practice of pressuring its employees to
make unrealistic sales goals. A monitor charged with administering such
company’s deferred prosecution agreement would likely scrutinize and/or discuss
several areas of that company’s corporate operations, including proposed new
market practices and sales forecasting, in its monitor report. To that end,
disclosure of the monitor report would have the antithetical effect of damaging
the corporate defendant’'s competitiveness in the market it operates in, insofar as
the report disclosed company practices and processes that would put the
company at a competitive disadvantage were such information to enter the public

domain.

Moreover, monitor reports are a tool to keep an open dialogue of information
concerning the monitor’s perceptions of company operations, as well as
company efforts to respond to monitor recommendations for change, with the
prosecutor who deferred prosecution of that entity. Keeping the monitor report
outside the public domain may encourage the flow of information, both from the

company to the monitor and from the monitor to the prosecutor, and encourage

18
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cooperation between the company and the monitor as the company endeavors to
curb its previous illegal practice(s). Conversely, if a corporate defendant knew
that a monitor report would be made public, it might seek to limit the sensitive
information flowing to the monitor. As you can imagine, the monitor and a
corporate defendant are engaged in a cooperative relationship which could turn
adversarial if a corporate defendant were to know that any and all information

shared with the monitor would become public.

Thus, while | believe that certain cases may necessitate the disclosure of a
monitor report, care must be given to ensure that a corporate defendant isn't

disadvantaged vis-a-vis its competitors by such disclosure.

To whom do independent monitors owe duties? Are your duties owed to
U.S. Attorney Christopher Christie, who appointed you, or to Zimmer, who

you have been charged with monitoring?

What duties do you owe Zimmer?

What duties do you owe to U.S. Attorney Christopher Christie and

the prosecutors at the New Jersey U.S. Attorney’s Office?

As previously noted, the counterparty to the DPA executed by the Company is
the United States Attorney’s Office for the District of New Jersey (the “Office”).
Although the Monitor is not a signatory to the DPA, the Monitor Agreement,
which governs the contractual relationship between the Monitor and the

Company, states that the Monitor is to fulfill the monitor duties described in the
19
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DPA. Paragraph 16 of the DPA establishes the relationship and duties owed by

the Monitor:

“The Company agrees that until the expiration of this DPA, it will retain an
outside, independent individual (the “Monitor”) selected by the Office, after
consultation with the Company, to evaluate and monitor the Company’s
compliance with the DPA. Among the conditions of the Monitor's retention
are that the Monitor is independent of the Company, the Monitor works
exclusively for and at the direction of the Office, and no attorney-client

relationship shall be formed between the Monitor and the Company.”

Section 1.2 of the Monitor Agreement confirms that “[a]s a result of the
appointment of the Monitor under the [DPA], and by this express [Monitor
Agreement], no client relationship will be formed between the Monitor and [the
Company]” and, further, that “the Monitor will perform its duties and

responsibilities under the terms of the [DPA] and at the direction of the Office.”

The crux of the Monitor’'s duties is detailed in Paragraphs 18 and 19 of the DPA
and largely relate to monitoring and reviewing the Company’s compliance with
the DPA and all applicable federal health care laws, statutes, regulations, and
programs, including the Anti-Kickback Statute, relating to the sale and marketing
of hip and knee reconstruction and replacement products. See Exhibit F. A
monitor also owes a duty to the U.S. Attorney’s Office and to the U. S.
Department of Justice to conduct his or her monitoring responsibilities in

accordance with the highest professional and ethical standards. Such standards

20
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include the rules of professional conduct and ethical responsibilities outlined in

the various bar association rules of professional conduct.

What process is involved in deciding that a corporation has successfully

satisfied the terms of an agreement?

The process of determining whether a corporation has successfully satisfied the
terms of a deferred prosecution agreement include the monitor’s careful study of
the terms and conditions of the particular deferred prosecution agreement and
observation that the offending activity of the corporation has ceased. Such
analysis would include whether the company has established a framework for its
corporate operations that would reduce the opportunity for the company’s
recidivism. Deferred prosecution agreement requirements are designed to meet
this end so that a company can operate legally while sustaining its continued

viability.

How will you decide if Zimmer has complied fully with the deferred

prosecution agreement?

The Monitor is guided by the clear, distinct set of duties and responsibilities
contained in the body of the DPA to determine whether the Company has
properly and fully complied with the DPA. Certain of these duties note specific
timelines under which the Company must implement those directives. In other

cases, the DPA mandates that the Monitor examine certain areas of the
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Company's operations, including, by way of an example, its corporate
compliance program and the methodology by which it makes “Payments” (as
defined in the DPA) to its “Consultants” (as defined in the DPA) and make
recommendations for change at its discretion. In that sense, the role of the
Monitor is to both ensure that internal DPA deadlines are met as well as, where
necessary, to prescribe its own. The Company's success in fulfilling the
requirements of the DPA is thus measurable by its fulfillment of the specific
responsibilities delineated in the DPA and by its implementation of the
recommendations of the Monitor contained in each monitor report to the Office, in

each instance within the timeframes established therein.

Can Zimmer fully comply with the deferred prosecution agreement in just
18 months? What policies have you implemented to ensure that this

occurs?

While it would be entirely inappropriate for a monitor to prejudge an outcome of a
deferred prosecution agreement, it is important to note that the term of this
particular DPA is sufficient that any company would be capable of fully complying
with its terms in 18 months. The structure of DPA sets up internal timelines the
Company must meet in enacting certain changes to its corporate structure and
business operations. In addition, the Monitor team has spent a considerable
amount of time and energy formulating its own interim goals for the Company

over the course of the DPA period so that, by the expiration of the 18-month
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engagement, the Company has instituted practices which support a continuity of

business consistent with all applicable laws and regulations.

My team has given great care to instituting a quarterly work schedule, which
forms part of the larger yearly work schedule, to implement the requirements of
the DPA as well as to focus the Company’s attention and efforts in areas the
Monitor has identified as being helpful toward building a sustainable, legal and
ethical business enterprise. This work schedule is propriety to my firm and
confidential in nature. The Monitor works with the Company to provide realistic
interim timelines the Company can utilize to help focus its compliance efforts

generally.

The purpose of the Monitor’s quarterly report to the Office is to communicate with
both the Company and the Office regarding the Monitor's evaluation of the
Company’s progress in adjusting Company conduct as necessary to fulfill DPA
requirements. Consistent with its DPA-mandated duties, the Monitor works with
the Company in its adoption of certain compliance policies which, in the Monitor's
view, are instrumental in fulfilling the DPA requirements and obligations of the
Company. | am pleased to draw the Subcommittee’s attention to a Wall Street
Journal article of April 18, 2008, which quoted the Company as stating that it was
“making big changes ‘to aggressively reduce potential or perceived conflicts of
interest inherent in consulting relationships between the industry and healthcare
professionals™ and stated that “[s]urgeons and Wall Street Analysts have already

been seeing signs of change from [the Company].” See Exhibit G.
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Prosecutors are in a unique position to assess the gravity of the prior wrongdoing
of a given corporate defendant and should thus be allowed to establish the
duration of a given deferred prosecution agreement to properly address such
conduct. A cockie-cutter approach to deferred prosecution agreement terms
across corporate defendants would not address the difference in the alleged
wrongdoing, the complexity of the legal issues and remedies, the complexity of
the corporate structure and the pervasive nature of the conduct. Certain
companies may need more time to bring their operations into compliance while
others may need less. However, in all cases, and contrary to the contention in
question 1 that a deferred prosecution agreement may be likened to a “contract
of adhesion,” it is my understanding that the duration of a deferred prosecution is
a negotiated element of any agreement and one that many corporate defendants

seek to adjust during the negotiation process prior to execution.

It is also worthwhile to note that, while the monitorship will expire in 18 months by
the terms of the DPA, the Company will undergo an additional three and a half
years of supervision by certain other regulatory agencies pursuant to the other
agreements it executed along with the DPA in September 2007, most notably the
Corporate Integrity Agreement, dated September 27, 2007, by and among the
Company, Zimmer Holdings, Inc. and the Office of Inspector General of the
United States Department of Health and Human Services. It is my hope that at
the expiration of the DPA period the Monitor will have overseen a comprehensive
reinvigoration of the Company’s practices that are in full compliance with the

terms of the DPA.
24
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What is the best way to select independent monitors for prosecution

agreements?

According to my understanding, during the past year, the Department of Justice
has been reviewing the use of deferred prosecution agreements and non-
prosecution agreements as well as the appropriate selection criteria of corporate
monitors. In March 2008, the Department of Justice released a memorandum
from Acting Deputy Attorney General Craig S. Morford entitled “Selection and
Use of Monitors in Deferred Prosecution Agreements and Non-Prosecution
Agreements with Corporations.” See Exhibit H. Under such guidelines, monitors
are to be chosen by a committee and approved by the office of the deputy
attorney general. In my view, these guidelines provide a process for United
States Attorneys to follow in recruiting and selecting corporate monitors for a
specific defendant company. By providing this structure, prosecutors will be able
to focus their time and energy on ensuring that corporate defendants rectify
previous alleged malfeasance rather than addressing issues associated with
selecting monitors. | believe in transparency and hope that a deliberative
process of selecting monitors will ensure that monitors with experience and

qualifications are chosen.

| remain concerned, however, that a cookie-cutter approach to the selection of
monitors may ultimately impair the public interest. It is important that monitors be
particularly suited to the specific array of issues of a given case presented for

deferred prosecution. For instance, | am aware of a proposal that would require

25



364
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May 5, 2008

VIA EMAIL

Ms, Linda J. Sanchez

Chair, Subcomumittee on Commetcial and Administrative Law
United States House of Representatives

Comrmittee on the Judiciary

2138 Rayburn House Office Building

Washington, DC 20515-6216

Re:  Follow-up to heating on March 11, 2008
Deat Chairwoman Sanchez:

Thank you for your letter of Aptil 7, 2008, It was my honot to participate in the hearing,
and T amn happy to expand upon my testimony as pet your request.

1. Please explain the process where you were appointe itor santo
Company and Delta and Pine Land Company.

T do not have any specific information regatding how the selection process was
determined. Monsanto (“the Company™) interviewed me, and subsequently informed me
that T had been selected. When Delta & Pine Land Company entered into a deferred
prosecution agreement priot (o its acquisition by Monsanto, I was asked to become the
monitor for that enlity as well

2. Who is tasked with “monitoring the moni - ie who ensures that you complete
all of your responsibilites under the defe etred prosecution agreement?

From my expetience, the Fraud Section of the Department of Justice (“the
Department”) provides oversight of the monitor, as does personnel at the Securities and
Exchange Commission (“SEC™), if a consent order has been entered in an action brought
by the SEC.

The Department’s memorandum entitled, “Selection and Use of Monitors in
Deferred Prosecution Agreements and Non-Prosecution Agreements with Corporations,”
dated Masch 7, 2008 (the “Department’s Memorandum™) at least partially addresses this
issue by requiting communication among the Government, the defendant cotporation and
the monitor. The Department’s Memorandum also states that periodic written reports by
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the monitor to the Government and the corporation may be approptiate in some cases. I
agree with this approach. Ultimately, the integrity of the monitor is probably the best
assurance that the monitor’s duties will be catried out properly and in accordance with the
applicable DPA.

3. On the day before this heating, the Department released a memorandum entided
“Selection and Use of Monitors in Deferred Prosecution Agreements and Non
Prosccution Agreements with Corporations.”.

Does this memorandum address the problems with selection and vse of monitors
in deferred and non-prosecudon agrecments? Please explain,

In my opinion, the Department’s Memorandum will markedly improve the
process for selecting monitors; however, I would recommend revisions n the following
three areas: (a) criteria for determining the circumstances justifying imposition ofa
monitor; (b) the process for selecting a monitor; and {c) the qualifications required of a
monitor.

monitor.

The Department’s Memorandum does not include any specific principles
regarding the circumstances in which imposition of a monitot is approptiate. The only
refetence to that issue is in the introduction, which includes the following statement:

“A monitor should only be used where appropriate given the facts and
circumstances of a particular matter. For example, it may be appropriate to use 2
monitor where a company does not have an effective iniernal compliance
program, or where it needs to establish necessary intesnal controls. Conversely, in
a situation where a company has ceased operations in the area wherte the criminal
misconduct occurred, # monitor may not be necessary.”

While I genetally agree with this sratement, T would recommend that the Department
elaborate furthet on the apptopriate circumstances for the imposition of a monitor. As I
stated in my testimony on March 11, 2008 before the Subcommittee on Commercial and
Administrative L.aw, T would favor the imposition of 2 monitor under narrow
circumstances, such as when a company has elected not to establish a comprehensive
compliance program or whete there has been 2 fundamental breakdown in a company’s
interna] controls ot compliance program that the company has ot adequately addressed
itself. With this standard, since thee is usually a significant time period from the initial
stages of most cases to their eventual disposition, the Department would be able to assess
how a company responded to any apparent inadequacies following discovery of a
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violation. If 2 company had undertaken aggressive and comprehensive remedial actions
by the time of settlement, the Department might not deem a monitor necessaty. This
type of clearly defined criteria for imposing 2 monitor would help ensute consistent
treatment of corporate defendants and would encourage companies to undertake
immediate aggressive remedial measures following discovery of a violation.

b. The progess for selecting a monitor.

The Department’s Memorandum outlines a reasonable ptocess for approving the
selected monitor, but T would take issue with the provision that “there is no one method
of selection that should necessarily be used in every case.” The Depattment’s
Memorandum states that either the cotpotation may select 2 monitor candidate vr, based
on the facts of the case, the Department could “play a grearer role in selecting the
monitor.” T would recommend that the defendant company always be permitted to select
a pool of at least three candidates, 1o interview those candidates, and to select irs preferred
candidate from that pool. The Department, of cousse, would approve the final selection
in accordance with the procedure outlined in the Department’s Memorandum. If deemed
necessary, the Department also could approve the pool of candidates before the company
selects its preferred candidate.

I believe the value of this process would be substantial. Figst, it would allow the
company to consider the experience and expestise of various candidates, including
different proposed approaches to the monitoring activities. Second, the company might
take more ownership in the changes o its practices tequired by the monitor, which
hopefully would result in 4 robust compliance program effectively implemented that
would endure beyond the tenure of the monitor. Third, the company could consider the
personality and working style of vatious candidaics to ensure 2 good “fit” with the culture
of the company and, thus, positive working relationsbip between the monitor and
company. Allowing the company to make the initial choice of its monitor is likely to yield
a more successful monitorship from all perspectives and add value to a company’s
compliance program. In addition, the government’s ability to exercise a veto would
cnsute that the monitor possesses the requisite skills and integrity to properly execute his
ot her duties without any criticism as to the appointment process. Thus, [ would not
favor any process in which the Department could simply impose a monitor of its choice.

c. The gualifications required of 2 monitor.

As T stated duting my testimony, it is my view that anyone who a company would
propose as its monitor should have the requisite demonstrated expertise such that the
government znd the public can be assuted that the monitor’s duties will be catried outin
an cffective manner. While the Depastment’s Memorandum states that a monitor must be.
selected “based on the mexits” and should be “highly qualified and respected,” the
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memotandum provides no real guidance as to the other qualifications that should be
required. T would recommend that anyone selected as 2 monitor should be a widely
identified expert in the relevant substantive area at issue in the underying case.
Determination of whether an individnal is an expert in a given subject atea could be based
on 2 number of factors, including number of years in practice, written publications and
oral presentations, and the opinion of known practitioners. 1 would not, however,
endorse a system in which a monitot is chosen putely by integrity and respect, but without
a thorough demonstrated expertise in the relevant law underpinning the monitorship.

What other guidelines should the Department issue tegarding deferted and non-
Prosecution agreements? Please explain.

Duties of the Monitor

T would recommend that the Departiment issue additional guidelines regarding the
scope of 2 monitor’s duties. The Department’s Memorandutn states that the scope of 2
momnitot’s dutics should be tailored to the facts of each case. T agree with this statement
but would recommend that, in each case, the Depastment and monitor agree on a scope at
an eatly stage in the monitorship. Providing a written scope at this tme ensures that the
issues of interest to the Department are addressed and also ensures that the monitor and
company temain true to the pre-defined scope and budget and avoid miscotnmunication.

Again, 1 thank you and the Committee for the opportunity to submit my views
and 1 remain available for furthes consuliation as your Committee decms appropriate.

Respectfully submitted,

Vs L:mw)\\@

Timothy LTDiE
of PAUL, HASTINGS, JANOFSKY & WALKER LLP
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RESPONSES TO POST-HEARING QUESTIONS SUBMITTED BY THE HONORABLE LINDA T.
SANCHEZ, A REPRESENTATIVE IN CONGRESS FROM THE STATE OF CALIFORNIA, AND
CHAIRWOMAN, SUBCOMMITTEE ON COMMERCIAL AND ADMINISTRATIVE LAW TO THE
HONORABLE DAVID E. NAHMIAS, THE UNITED STATES ATTORNEY’S OFFICE NORTH-
ERN DISTRICT OF GEORGIA, ATLANTA, GA

Questions for the Record Posed to
U.S. Attorney David E. Nahmias

House Commitéee on the Judiciary
Subcommittee on Commercial and Administrative Law
Hearing on
“Deferred Prosecution: Should Corporate

Setilement Apreements Be Without Guidelines?”
March 11, 2008

QUESTIONS FROM CHATRWOMAN LINDA SANCIEZ

1. Please describe the monitor selection process in the Zimmer case.
RESPONSE:

The following describes the monitor selection process that was used not only for the
deferred prosecution agreement (DPA) between the United States Attorney’s Office (USAO) for
the District of New Jersey and Zimmer, Inc., but also for the DPAs with Depuy Orthopaedics,
Tnc., Biomet Inc., and Smith & Nephew, Inc. and the non-prosecution agreement (NPA) with
Stryker Orthopedics, Inc. These five agresments were announced together on September 27,
2007, and are known collectively as the “hip and knee replacement industry cases.”

With respect to each corporation, the USAO attorneys involved in the matters, including
the Assistant United States Attorneys (AUSAs) handling the criminal investigations, supervisory
AUSAs (who included the USAQ’s Ethics Adviser), and the United States Attorney, informally
met over a period of time to discuss what type of monitor was needed based on the facts and
circumstances of each case. The USAO also met with counsel for each corporation to discuss
their views on the necessary qualifications for its monitor. The USAO next developed a list of
potential monitor candidates for the corporations, and ultimately decided that Mr. Ashcroft was
the most appropriate candidate for the Zimmer DPA. The USAO proposed a monitor to each
corporation approximately two weeks before the agreeiments were executed, asking each
company to meet with and interview its proposed monitor and then report back to the USAD.
The companies were advised that, if they objected to their proposed monitor, the USAO would
consider proposing a different menitor. All of the corporations, including Zimmer, interviewed
their proposed monitors and informed the USAO that the monitors were acceptable before the
agreements were executed.

(a) Who, besides former Attorney General Ashcroft was considered for the
appointment?

REsPoONSE: Other names under consideration for the five monitorships included other former
New Jersey Attomeys General, other former United States Attormeys, other former United Statcs
Attorneys General, a former career Assistant United States Attorney, and a former FBI Special
Agent-in-Charge. Several of the corporations also suggested persons that were considered by the
USAO.
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(b) Was there public notice or bidding prior to the appointment?
RESPONSE:

No. As is often the case with corporate DPAs and NPAs, the USAO was in the
midst of an ongoing criminal investigation and could not appropriately have disclosed to
the public specific information on the investigation. Public disclosure also could have
upset the delicate, ongoing, multilateral negotiations to resolve these matters through four
DPAs and an NPA.

(¢) Would the selection process in the Zimmer case comply with the
guidance issued publicly by the Department on March 10, 20087

RESPONSE:

The guidance issued to federal prosecutors by Acting Deputy Attorney General
Craig S. Morford on March 7, 2008 (about five months after the hip and knee
replacement industry DPAs and NPA were entered), entitled Selection and Use of
Monitors in Deferved Prosecution Agreements and Now-Prosecution Agreements with
Corporations (the “Monitor Principles™), provides nine principles regarding monitors in
corporate NPAs and DPAs, including one on selection. The principles were the result of
a review of best practices in numerous cases involving mouitors from around the country
over the past 15 years, as well as case law and commentary on these issues. The
principles are therefore forward-looking, tq_be applied in futare cascs, and no cne case
handled before the Monitor Principles were promulgated could be expected to conform to
all of its terms.

(d) The guidance issued indicated that “Government attorneys who
participate in the process of selecting a monitor shall be mindful of
their obligation to comply with the conflict-of-interest gnidelines set
forth in 18 U.S.C § 208 and 5 C.F.R, Part 2635.” Do vou believe Mr.
Christie violated laws or regulations when he appointed Mr. Ashcroft
as a monitor in the Zimmer case? Please explain.

RESPONSE:

No, we do not believe that Mr. Christic violated any conflict-of-interest law or
regulation with respect to the selection of Mr. Ashcroft as the monitor in the Zimmer
case. The conflict rules referenced in the Monitor Principles are well understood and
applied routinely in the work of United States Attorneys and other federal prosecutors.
We do not believe that there was any financial relationship between Mr. Christie and Mr.
Asheroft, or that their personal relationship was of the type that would have required
recusal.
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2. Please describe the monitor selection process for the four other
moniters appointed to oversee the orthopedic device makers that
entered into deferred or non-prosecution agreements with the U.S.
Attorney’s Office in New Jersey.

RESPONSE:
Please refer to the answer to question 1 above.

f 3. How were the fees determined for the monitoring contract in the
Zimmer case and the four other related cases?

RESPONSE:

The fees for the monitors in the five hip and knee replacement industry cases were
negotiated between each corporation and its monitor. The USAO played no role in
determining the fees and was not provided a copy of the contraets between the
carporations and their monitors.

(a) In your view, are the fees of $52 million for 18 months of
monitoring in the Zimmer case appropriate?

RESPONSE:

The $52 million figure was Zimmer’s high-end estimate of the monitor costs; the
coempany’s low-end estimate was about half that amount, approximately $28 million. Not
knowing all of the details of the fee arrangement, including the exact type and quantity of
services to be performed and the rates to be charged by specific members of the monitor
team, it is impossible to express a definite view on this question. As noted above, the
USAOQ played no role in determining the fees and was not provided a copy of the
contracts that were negotiated between the corporations and their monitors.

(b) Will the Department issue guidelines on how fees should be
determined?

RESPONSE:

Fees have typically been negotiated between the monitor and the corporation that *
will pay the fees, and the Department has not been a party to those arrangements.
However, the Department will continue to identify and promote best practices for the use
of deferred and non-prosecution agreements. In the event that this analysis identifies best
practices on the topic of monitor fees, the Department will consider adopting additional
principles. :
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4. Besides the appointment of former Attorney General Asheroft in the
Zimmer case, what other former high-level Department employees
have been selected as monitors?

RESPONSE:

With its letter to Chairman Conyers, dated May 15, 2008 (a copy of which is
attached), the Department enclosed 85 corporate DPAs and NPAs and, where a monitor
was provided for in those agreements, provided the Committee with a list identifying the
monitors. I am familiar with some of the monitors listed as being former United States
Attorneys and/or Assistant United States Attorneys, but others listed may also have
served in those roles or in senior positions at Main Justice.

(a) What are/were their compensation arrangements?
RESPONSE:

In all of the corporate DPAs and NPAs we have collected, the fees were agreed
upon by the monitor and the corporation, and the Department was not a party to those
arrangements.

(b) Please explain Attorney General Mukasey’s consideration to
become a monitor.

RESPONSE:

The corporation initially recommended several candidates for the potential
monitorship to the Department component handling the investigation. The Department
component interviewed those candidates, but wanted to see a broader range of candidates.
One additional candidate, whom the Department component interviewed on June 7, 2007,
was Michael Mukasey, who at the time was a partner at Patterson, Belknap, Webb &
Tyler and the retired Chief Judge of the United States District Court for the Southern
District of New York. The corporation also proposed additional candidates, and the
Department component continued to interview candidates through October 2007. On
September 17, 2007, Judge Mukasey was nominated to be Attorney General. As a result,
he was no longer considered a candidate for this monitor position,

5. On January 18, 2008, Chairman Conyers, Congressman Pascrell, and
1 sent a letter to Attorney General Michael Mnkasey requesting
information about the Department’s utilization of deferred
prosecntion agreements. It has been three months since our request
and we have yet to receive a responsc.
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{a) When will we receive the requested material?
RESPONSE:
The Department sent a letter responding to your request on May 15, 2008.

(b) Will we also receive the names of all independent monitors, how
they were selected, and which U.S. Attorney or Department official
provided input on the selection? If not, we request that the
Depariment provide this material.

RESPONSE:

By letter dated May 15, 2008, the Department provided the Committee with
copies of 85 corporate DPAs and NP As and, where a monitor was used in those
agreements, with z list identifying the monitors. We have ot collected information on
how each of those monitors was selected, although that process is occasionally sct forth
in the agreements and my written statcment provides an overview of various methods that
have been used. Going forward, the monitor selection process in all corporate DPA and
NPA cases will follow Principle 1 of the Monitor Principles.

6. The deferred prosecution agreements entered info by U.S. Attorney
Christopher Christie with five medical device companies called for 2
$311 million settlement and the hiring of monitors by each company
to install a new set of ethics and better business practices. However,
the deal also aliowed each company te aveid criminal charges of
conspiracy and to avoid admitting wrongdeing. Since no judicial
oversight is required of these agreements, how can the public be
assnred that Mr. Christie was able to obtain the strongest deal
possible for these acts of large-scale Medicare fraud?

RESPONSE:

The DPAs in the hip and knee replacement industry cases did not include
monetary settlements; however, the four companies that entered DPAs did pay & toial of
$311 million pursuant to their related Civil Settlement Agreements. The four
corporations that entered DPAs did not avoid criminal charges. A criminal complaint
against each corporation was filed in the United States District Court for the District of
New Jersey. Prosecution of those complaints has been deferred pursuant to the DPAs,
but the charges are still pending, In addition, there was judicial review of both the
criminal complaints and the DPAs by a United States Magistrate Judge, who approved
deferring prosecution of the complaints after reviewing the complaints and the DPAs, all
of which are on filc with the court.

One corporation, Stryker Orthopedics, Inc., was the first of the hip and knee
replacement industry companies to voluntarily cooperate in the USAQ investigation.
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Due to its cooperation, Stryker entered a non-prosecution agreement, under which
Stryker is required to implement all of the reforms imposed or: the four corporations that
entered DPAs, including 18 months of monitoring, but did not have a criminal complaint
filed against it. Stryker did not enter a civil settlement and was not released from any
civil liability.

(a) Did Mr, Christie have this deal approved by any of his superiors at
the Department of Justice? If so, who approved the deal?

RESPONSE:

The USAO was not required to obtain approval from Main Justice to enter the
criminal DPAs and NPA. The Civil Settlement Agreements were approved by the
appropriate Department officials for such civil settlements.

(b} Is there anyone, at any level, at the Department of Justice or in the
courts that has the ability to supervise such agreements to ensure that
a just settlement was reached?

RESPONSE:

The United States Attorney or Department component head whose office handles
a corporate criminal case is responsible for supervising a DPA or NPA that resolves the
matter, just as he or she would be responsible for supervising a declination of or a charge
and plca agreement in such a casc. A deferred prosecution agrecment and the related
criminal charging document are also typically filed with the appropriate court, which
approves deferral of the prosecution.

7. When, if ever, should a non-prosecution agreement rather than a
deferred prosecution agreement be used?

RESPONSE:

Like all charging decisions, the decision to enter into a non-prosecution
agreement is based on application of the law and Department policy to the facts and
circumstances of the particular case. In this context, key Department policies are the
Principles of Federal Prosecution and the Principles of Federal Prosecution of Business
Organizations. The spectrum of charging options ranges from declination to non-
prosecution agreement to deferred prosecution agreement to pre-indictment plea
agreement to indictment, and the decision regarding which option to pursue is very case-
specific, as it is in cases involving individuals.

(a) Are youn troubled that non-prosecution agreements do not involve
the courts at any stage of the process? Please explain.
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RESPONSE:

No. Unlike deferred prosecution agreements, non-proscention agreements do not
involve the filing of criminal charges with a court, which is the event that gives the court
jurisdiction over a criminal case.

8. According to The Washington Post, in the Zimmer monitorship, Mr.
Ashcroft had to use considerable time “to prepare for the assignment
and learn more about the business.” Should a monitor have to use
considerable time to prepare for the assignment and learn more about
the business?

RESPONSE:

The Department believes that a monitor should be a highly qualified and
respected person or entity based on suitability for the assignment and all of the
circumstances of the case, a position now memorialized in the Monitor Principles.
However, the fact that the monitor is respected and highly qualified in terms of general
knowledge about relevant legal issues, compliance programs, efc., does not mean that the
monitor will come to the assignment with an intimate knowledge of the misconduct that
led to the DPA or NPA or the inper workings of the particular corporation. Thus, it
would not be unugnal for a monitor to take some time to prepare for the assignment and
learn about the corporation and issues involved. Ibelieve other witnesses at the hearing
also addressed this issue.

9. What should the role of the Corporate Fraud Task Force be in
coordinating implementation of these agreements?

RESPONSE:

The Presidcnt created the Corporate Fraud Task Force (CFTF) in July 2002 to
coordinate and oversee all corporate fraud maiters under investigation by the Department
of Justice and to enhance inter-agency coordination of regulatory and criminal
investigations. The CFTF, which is chaired by the Deputy Attorney General, has been
very successful in these areas; in our ongoing efforts to identify and promote best
practices for the use of deferred and non-prosecution agreements, the Department may
continue to look to the CFTF for input and ideas. However, the CFTF is not an
operational entity and is not responsible for the investigation or prosecution of particular
cases. Responsibility for implementing a NPA and DPA rests with the USAQ or
Department component that entered the agreement.

10.  What should the standards be for deeming an agreement successfuily
completed?
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RESPONSE:

The non-prosceution or deferred prosecution agreement itself scts forth the
obligations expected to be successfully completed by each party during the term of the
agreement, as negotiated by the parties based on the facts and circumstances of the
particular case.

11.  Will guidelines address whether agreements should give prosecutors
unilateral authority to declare an agreement breached?

RESPONSE:

The Depariment will continue to identify and promote best practices for the use of
deferred and non-prosecution agreements. In the event that this analysis identifies best
practices on the topic of breach, the Department will consider adopting additional
principles.

12.  Will Department guidelines address the circumstances under which
monitors are necessary?

RESPONSE:
The Monitor Principles provide some guidance in this drea:

A monitor’s primary responsibility is to assess and monitor a corporation’s
compliance with the terms of the agreement specifically designed io
address and reduce the risk of recurrence of the corporation’s misconduct,
and not to further punitive goals. A monitor should only be used where
appropriate given the facts and circumstances of a particular matter. For
example, it may be appropriate to use a monitor where a company does
not have an effective intemal compliance program, or where it needs to
establish necessary internal controls, Conversely, in a situation where a
company has ceased operations in the area where the criminal misconduct
occurred, a monitor may not be necessary.

In negotiating agreements with corporations, prosecutors should be
mindful of both: (1) the potential benefits that employing a monitor may
have for the corporation and the public, and (2 the cost of a monitor and
its impact on the operations of a corporation.

See Monitor Principles, Introduction. In addition, the Department will continue to
identify and promote best practices in the use of deferred and non-prosecution
agrecments. In the event that such apalysis identifies best practices on the topic of when
to use a monitor, the Department will consider adopting additional guidance.
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13.  Will guidelines address the duties of monitors, and to whom are they
owed?

RESPONSE:

Section II1 of the Monitor Principles, Scope of Duty (Principle 2-7), addresses the
duties of monitors and to whom they are owed. In addition, the Department will continue
to identify and promote best practices in the use of deferred and non-prosecution
agreements. In the event that such analysis identifies best practices on these topics, the
Department will consider adopting additional guidance.

14.  Will guidelines address whether monitor reports will be made public?
RESPONSE:

Principle 5 of the Monitor Principles discusses periodic written reports by the
monitor, but does not address whether such reports should be made public, which would
raise a number of concerns. The Department will continue to identify and promote best
practices in the use of deferred and non-prosecution agreements. In the event that such
analysis identifies best practices on the topic of whether or not to make monitor reports
public, the Department will consider adopting additional guidance.

15.  Will guidelines address the implementation of these agreements?
RESPONSE:

The Monitor Principles address implementation of corporate NPAs and DPAs in
various respects. In addition, the Department will continue to identify and promote best
practices in the use of deferred and non-prosecution agreements. In the event that such
analysis identifies best practices on the topic of implementing agreements, the
Department will consider adopting additional guidance.

16.  Will guidelines address the amounts set in agreements for payment of
fines and restitution?

RESPONSE:

The calculation of fines, penalties, and restitution is very case-specific.
Nevertheless, the Department will continve to identify and promote best practices in the
use of deferred and non-prosecution agreements. In the event that such analysis identifies
best practices on the topic of fines and restitution, the Department will consider adopting
additional guidance.

17. When will these guidelines be completed?
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RESPONSE:

The Acting Deputy Attorney General signed the Monitor Principles on Friday,
March 7, 2008, and the guidance was formally issued on Monday, March 10, 2008.

18.  Who will be involved in dratting guidelines? Wilk the U.S. Attorneys
Offices have input during the process? Will past monitors have
input? ‘Will regulatory agencies that are members of the Corporate
Crime Task Force have input?

RESPONSE:

Representatives of all of thesc groups had input in the proccss that resulted in the
Monitor Principles.
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RESPONSES TO POST-HEARING QUESTIONS SUBMITTED BY THE HONORABLE LINDA T.
SANCHEZ, A REPRESENTATIVE IN CONGRESS FROM THE STATE OF CALIFORNIA, AND
CHAIRWOMAN, SUBCOMMITTEE ON COMMERCIAL AND ADMINISTRATIVE LAW TO THE
HONORABLE GEORGE J. TERWILLIGER, III, ESQUIRE, WHITE & CASE, LLP, WASH-
INGTON, DC

United States of America
House of Representatives
Committee on the Judiciary
Subcommittee on Commercial and Administrative Law

Response of George J. Terwilliger III
To Question for the Record from Chair Linda Séanchez
Arising from March 11, 2008, Hearing:

Deferred Prosecution: Should Corporate Settlement Agreements Be Without Guidelines?

In your written testimony, you indicate that the selection of monitors should be
transparent and subject to layered review. From your knowledge of Mr. Ashcroft’s
appointment in the Zimmer case, did his appointment meet this criteria?

Respectfully, as I did not participate in the appointment of Mr. Ashcroft in the
Zimmer case and do not otherwise have knowledge of the circumstances of the
selection, I am not able to provide a substantive response to this question.

In your view, would the moniter selection process in the Zimmer case comply
with the guidance issued publicly by the Department?

Please see my response above.



379

RESPONSES TO POST-HEARING QUESTIONS SUBMITTED BY THE HONORABLE LINDA T.
SANCHEZ, A REPRESENTATIVE IN CONGRESS FROM THE STATE OF CALIFORNIA, AND
CHAIRWOMAN, SUBCOMMITTEE ON COMMERCIAL AND ADMINISTRATIVE LAW TO
BRANDON GARRETT, PROFESSOR, UNIVERSITY OF VIRGINIA SCHOOL OF LAW, CHAR-
LOTTESVILLE, VA

Responses to Question for Professor Brandon Garrett
from Chairwoman Linda Sanchez

April 28,2008

T thank Chairwoman Sanchez and the Subcommittee for the opportunity to present
my research at the hearing on March 11. T also thank you for these thoughtful follow-up
questions. Below are responses. Please let me know if 1 can be of any further assistance
as your Subcommittee continues to consider these important issues.

1. How would judges review agreements if there was greater judicial oversight?

Judicial review of the approval, implementation and termination of organizational
deferred prosecution agreements would likely be fairly deferential and limited, but
nevertheless critical to ensuring transparency, legitimacy and to prevent any potential
abuses regarding such agreements.

The Speedy Trial Act currently requires judicial approval of any deferral of
prosecution, but legislation could address issues unique to the organizational context. A
court asked to approve a deferred prosecution agreement would likely examine whether
agreements generally serve the interests of justice and the purposes of the Sentencing
Guidelines, as a court would do when examining a plea agreement. 1 discuss such
deferential review in "Structural Reform Prosecution," 93 Va. L. Rev. 853, 919-25
(2007).

During the implementation of an agreement, a court could similarly review
reports regarding the monitor’s progress, resolve any disputes concerning the scope and
progress of implementation, and make selected information available so that the public
knows whether the goals of an agreement were achieved.

Further, federal courts may currently lack the authority to enjoin an arbitrary
prosecution declaration of a breach. See id. at I11.B.3. Courts could be provided with
that authority to adjudicate, pre-indictment, any dispute regarding a breach.

2. How can we know if the compliance programs adopted under these agreements
are working?

Where prosecutors do not make any effort to publicize whether the sought-after
compliance was obtained, we do not now know whether these agreements succeed in
achieving their goals. Legislators, scholars and the public would be better able to judge
the process if information was available in the form of monitor’s reports. Those reports
could include information concermning what steps were taken to supervise the
implementation of a compliance program during an agreement. Better yet, if reports are
addressed to a court that oversees the compliance process, the public may have further
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assurance that meaningful compliance is being conducted. As to the broader question
whether the remedies adopted are effective, the public can only begin to assess whether
remedies succeed over time with access to meaningful information regarding the
implementation of these remedies.

3. Why are prosecution guidelines especially important in the context of
organizational prosecutions?

As I noted in my testimony, little guidance exists regarding the structure of the
remedies included in organizational agreements and the implementation of those
remedies. Organizational prosecutions can arise from broadly framed criminal statutes
for which firms may then be held responsible under a broad respondeat superior standard.
Organizational prosecutions that result in deferred prosecution agreements raise even
more complex issues regarding remedial measures appropriate to prevent future
misconduct and then how to implement those remedies. Guidance could assist
prosecutors and firms as they negotiate and implement compliance measures.

4. How can prosecution guidelines be useful even if they are not binding?

Guidelines promulgated by the Department of Justice are internally binding but not
enforceable. Though not enforceable, guidelines serve to promote consistency across the
U.S. Attomey’s Offices. In addition to promoting uniformity, guidelines provide notice to
firms and help them structure their compliance efforts. The Holder, Thompson, McNulty and
now the Morford Memoranda all provided critical guidance to industry and prosecutions.

The DOJ should be applauded for its ongoing efforts to define best practices in this area. Of
course, the utility of any particular set of guidelines depends on whether they provide
sufficient clarity and whether the policies adopted are sound.

5. Why is it so important to many corporations to avoid an indictment?

An indictment may have several consequences including regulatory prohibitions,
debarment, or revocation of licensing. See, e.g. 48 C.F R. § 9.406-2(a) (1998) (providing
for debarment and suspension from government contracts or subcontracts during criminal
prosecution). Even firms without extensive reliance on government contracts or licensing
may suffer severe reputational effects from an indictment. See Pamela H. Bucy, Organiza-
tional Sentencing Guidelines: The Cart Before the Horse, 71 Wash. U. L.Q. 329, 352 (1993)
(“In some instances adverse publicity alone can cause corporate devastation.”). For some
firms and for some criminal matters, however, neither an indictment nor a conviction has
such a devastating effect. For example, some firms have pleaded guilty to criminal offenses
without substantial adverse effects.

6. On the day before this hearing, the Department released a memorandum
entitled, “Selection and Use of Monitors in Deferred Prosecution Agreements and
Non-Prosecution Agreements with Corporations.”

Does this memorandum address the problems with selection and use of monitors in
deferred and non-prosecution agreements? Please explain.
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The new procedures forbid unilateral prosecutorial selection of monitors and
provide for conflict checks and vetting of monitors by prosecutors. However, those
guidelines neither require public notice of a monitor position nor judicial approval of the
person selected, both of which would alleviate any perception of partiality in the selection
of monitors.

What other guidelines should the Department issue regarding deferred prosecution
and non-prosecution agreements? Please explain.

The new memo addresses a limited set of issues concerning the selection and
certain duties of monitors. That memo does not address the structure of the remedies
included in the agreements themselves or their implementation, except to discuss the
duties and responsibilities of monitors.

A host of additional issues could and should be addressed in additional guidelines,
including: what types of remedies the agreements should include; when should
compliance programs be established and what types should be adopted, including
whether they should satisty the Organizational Sentencing Guidelines requirements; what
constitutes a material breach of an agreement and who adjudicates any alleged breach;
what fines or restitution should be appropriate; which aspects of the implementation
process should be make public; guidance on joint involvement of regulatory agencies and
division of responsibilities; and defining cooperation with any ongoing criminal
investigations, including the nature of that cooperation, responsibilities of the entity and
employees, and the length of such an obligation.

Finally, T have recommended that a guideline be adopted advising against the use
of non-prosecution agreements in cases in which an ongoing compliance process is
contemplated. Such cases are in the nature of a deferred prosecution, because they
contemplate an ongoing compliance process, rather than just a prosecution decision not to
prosecute. Thus, agreements calling for the establishment of compliance programs or
retention of monitors, I have suggested, should involve some judicial oversight and
should therefore be negotiated as deferred prosecution agreements rather than non-
prosecution agreements.

Absent such a guideline, substantial guidance is necessary on the circumstances
when a non-prosecution agreement is justified versus a deferred prosecution agreement.
Practitioners have noted that there appears to be little difference between the content of
deferred prosecution and non-prosecution agreements, nor are the reasons clear why
some cases receive one and not the other.

(98]
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7....Do you believe Mr. Christie violated laws or regulations when he appointed
Mr. Ashcroft as a monitor in the Zimmer case? Please explain.

I do not have sufficient familiarity with federal conflict-of-interest rules, their
interpretation, nor all of the facts concerning Mr. Ashcroft’s appointment. Thus, I have
formed no opinion regarding the legality of Mr. Ashcroft’s appointment.

As a general rule, however, as I described in my remarks to the Subcommittee, 1
believe that in the future, involving a judge in the selection of monitors can help to avoid
any appearance of partiality in the selection of the monitor.
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1. Introduction

Chairwoman Sanchez and members of the subcommittee, T am pleased to offer my views
on deferred prosecution agreements and independent monitors, and specifically H.R. 5086, the
legislation recently introduced by U.S. Rep. Frank Pallone, Jr. that would require new guidelines
and judicial oversight of deferred prosecution agreements. T also want to thank you personally,
Madam Chairwoman, for your attention to the issue of deferred prosecution agreements. While
serving as the Assistant Attorney General for the Criminal Division of the Department of Justice,
1 was honored to work with the Judiciary Committees of both the House and the Senate on many
important criminal justice issues, and 1 am honored to address this important issue. A copy of
my CV is attached to this Statement.

My position as Assistant Attorney General from 1998 to 2001, my experience in private
white collar criminal practice, and my appointment as the independent monitor for Time
Warner’s wholly-owned subsidiary AOL (AOL Time Warner) in 2004 have familiarized me with
all aspects of corporate deferred prosecution arrangements. When 1 became Assistant Attorney
General in 1998, deferred prosecution agreements had only recently come to be used by
prosecutors in the corporate context. In fact, prior to 1994, when the U.S. Attorney for the
Southern District of New York entered into a deferred prosecution agreement with Prudential
Securities, such arrangements, which originated in the juvenile justice system, had been reserved
largely for first-time offenders, including drug offenders, who might benefit from rehabilitation
as opposed to incarceration. While 1 was at the Criminal Division, the Department of Justice
promulgated and issued the Principles of Federal Prosecution of Corporations, referred to as the
“Holder Memorandum” after then-Deputy Attomey General Eric H. Holder, Jr., in an attempt to
provide guiding principles to channel prosecutorial decision-making in the corporate realm. The
1999 Principles, which were subsequently slightly revised and re-issued in 2003 as the so-called

" At the time of the preparation of this Statement, the Department of Justice had not yet issued the
memorandum cntitled “Sclection and Usc of Monitors in Deferred Prosccution Agreements and Non-
Prosecution Agreements with Corporations.™
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“Thompson Memorandum,” after then-Deputy Attorney General Larry D. Thompson, and again
in 2006 as the “McNulty Memorandum,” after then-Deputy Attorney General Paul J. McNulty,
form the backdrop for the recent investigations into corporate fraud, as well as to their
resolutions in the form of deferred prosecution agreements and independent monitors.

During my two-year term as the independent monitor for AOL Time Warner pursuant to
that company’s deferred prosecution agreement with the United States Attorney for the Eastern
District of Virginia and the Criminal Division for the Department of Justice, I saw first-hand the
impact of such an arrangement on a company and its employees, and experienced personally the
demands placed on a monitor and his or her staff. During that appointment, in 2005, two
colleagues and T published an article entitled Deferred Prosecutions and the Independent
Monitor in the INTERNATIONAL JOURNAL OF DISCLOSURE AND GOVERNANCE, which discussed
many of the same issues we are covering today. A copy of that article is attached to this
Statement. In that article, my colleagues and T called for the Department of Justice to issue
guidance on deferred prosecution agreements.

Notwithstanding my earlier call for guidelines, and although 1 have no doubt that
Representative Pallone’s bill is offered with the best interests of the Department of Justice,
corporations and their shareholders, and the American public in mind, I believe the wisdom of
some of the proposed legislation’s provisions merit careful examination from a law enforcement
and a separation of powers perspective.

II.  Advantages and Disadvantages of Deferred Prosecution Agreements

Corporate deferred prosecution agreements, and their adjunct, the Independent Monitor,
have provided a useful third option to prosecutors, who previously had only two choices in
dealing with corporate wrongdoing: bring charges or decline prosecution. In that system, the
absence of middle ground led to problems for prosecutors and corporations alike. Prosecutors,
through the use of deferred prosecution agreements, are now able to impose continued
supervision and enforced remediation on corporations in appropriate cases. Likewise,
corporations may submit to such sanctions to avoid the collateral consequences of prosecution,
which, as we saw in the case of Arthur Andersen, can include the utter elimination of the entity.
(I understand, however, that the Department of Justice was willing to consider a deferred
prosecution agreement for Arthur Andersen, but Andersen declined.) Also, quite significantly,
such arrangements benefit third parties including shareholders, by restoring confidence in their
companies and encouraging investment more generally by strengthening the integrity of the
markets, as well as the innocent corporate employees who are often victimized twice — first by
the criminal misconduct and then again by the prosecution that may result in lost jobs.

Notwithstanding their benefits to prosecutors, corporations, and third parties, deferred
prosecution agreements carry with them some disadvantages. One of these is the potential
overuse of the option of a deferred prosecution agreement by prosecutors, particularly in
situations where declination to prosecute is warranted.

The threat of criminal prosecution, with its devastating consequences for corporations,
gives prosecutors tremendous power to demand that a corporation agree to almost anything to
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avoid prosecution. The bargaining power is not equal and without the careful and prudent
exercise of prosecutorial discretion the very real danger exists that that power may be misused.

Tronically, and perhaps inadvertently, the Principles of Federal Prosecution of
Corporations, by drawing prosecutors’ attention to factors such as cooperation, remediation,
compliance programs, collateral consequences, and recognizing that those factors might justify
not charging a corporation, have had the effect of encouraging prosecutors to turn to alternatives
to prosecution, including the deferred prosecution agreement, instead of simply declining to
prosecute the corporation. Also, the obligations of a deferred prosecution agreement, and a
monitorship in particular, carry with them enormous monetary costs (in addition to the penalties
paid for the privilege of entering the agreement), that may cause companies to question whether
the penalty associated with a guilty plea and conviction might be more economical for
shareholders. Moreover, the long-term nature of a deferred prosecution agreement, under which
a company is under ongoing compliance obligations and facing the imminent threat of
prosecution for a period typically lasting two to three years, may lead to overdeterrence through
interference with normal business practices. Not only must a company under a deferred
prosecution agreement divert substantial resources in terms of money and time to its new
compliance and monitoring obligations, but also, such close scrutiny may cause excessive
trepidation in what otherwise would be routine exercises of business judgment and the taking of
normal business risks. In other words, such agreements may wind up stifling companies’
growth, thereby harming shareholders and markets as a whole.

In light of these pros and cons of deferred prosecution agreements, it is important to
consider carefully whether any given situation involving alleged corporate wrongdoing warrants
such an amrangement. Corporations benefit most from deferred prosecution agreements and
independent monitors when they suffer from a culture that encourages pervasive criminal
conduct that is not limited to select individuals operating in violation of company policy. If
wrongdoing can be isolated to particular persons within a corporation, prosecution of those
individuals and declination to prosecute the corporation may be the most appropriate course,
despite the improper temptation for some prosecutors and law enforcement agents to improve
their crime fighting statistics or to generate headlines. The Department of Justice itself
recognizes the distinction between conduct and culture, as is evident in its treatment of future
mergers, sales, or acquisitions of companies under deferred prosecution agreements. In such
situations, the Department of Justice has imposed much less burdensome obligations on the
acquiring company or successor corporation, including retaining or keeping a monitor only for
the purpose of integrating the acquired company (still under a deferred prosecution agreement)
into its compliance program, and then dismissing the compliance and monitor provisions of the
agreement. Such modifications recognize that deferred prosecution agreements and monitors
should only be used when a corporation really needs “training wheels” to assure implementation
of robust compliance measures.

IlI.  Ideal DOJ Guidelines/Procedure

Given the increasing use of deferred prosecution agreements and monitors by
prosecutors, it is essential that the Department of Justice issue guidelines to promote consistency
and impose appropriate oversight. Such guidelines would ideally address what would make a
company eligible for a deferred prosecution agreement, the limits of the sanctions to be imposed



386

under those agreements, and what remains of the promise of declination to prosecute offered by
the Principles of Federal Prosecution of Corporations. As 1 explained earlier, although the
Principles are used (and ironically seem to have given rise to) decisions to enter into deferred
prosecution agreements, they largely address the prosecutor’s decision of whether to charge, and
make only a single mention of deferred prosecution or diversion (in the context of encouraging
or rewarding cooperation). In addition, the ideal guidelines would require approval by Main
Justice for deferred prosecution agreements and monitors. Clearly the practice of entering
deferred prosecution agreements has outpaced the policies govemning them, and it is time to fill
this policy void.

What has resulted from the absence of guidelines is inconsistency and possible
impropriety in both the use of the deferred prosecution option and the contents of such
agreements. As the Committee is well-aware, recent events in the District of New Jersey have
raised concerns about allowing individual United States Attorney’s Offices to control the
deferred prosecution process. These concerns include imposing obligations on corporations that
raise suspicions about possible pork barrel politics, as well as cronyism in the selection of
independent monitors. Even absent such extreme consequences, permitting disparate offices led
by prosecutors having varying political or philosophical predilections to drive the deferred
prosecution process creates the danger that corporate defendants, their shareholders, and the
American public will be denied the benefit of a justice system defined by transparency,
consistency, and fairness. Accordingly, I support the issuance of guidelines by the Department
of Justice laying out: (1) when deferred prosecution is ideal (as opposed to declination or
prosecution); (2) the process for selection of a monitor that avoids the cronyism perception
problem, specifies reasonable fees, and obtains the most qualified persons (by listing specific
ideal experience and credentials and creating a merit-based selection process), and (3)
requirements for approval and oversight by Main Justice.

Having served both as a United States Attorney ( Eastern District of Michigan, 1977-
1980) and as the Assistant Attorney General of the Criminal Division (1998-2001), I understand
that requiring Main Justice approval is a potential hot-button issue for prosecutors within the
Department of Justice. There is always tension between Main Justice and the United States
Attorney’s Offices about “centralized control” versus United States Attorney autonomy.
Nevertheless, in a variety of important areas (e.g., tax and RICO prosecutions), the wisdom of
uniformity and consistency achieved through Main Justice approval trumps the value of
independence in ninety-three separate United States Attorney’s Offices.

IV.  Proposed Legislation

I applaud Representative Pallone’s interest in the area of deferred prosecution agreements
and appreciate that his proposed bill aims to reform a system that seems on occasion to suffer
from inconsistency, or, in rare instances, even the appearance of impropriety. Therefore, I
support the guidelines articulated in Section 1 of the proposed bill, which cover prospective
guidelines to be issued by the Attorney General “delineating when United States Attorneys
should enter into deferred prosecution agreements.” However, I do not support the proposed
judicial approval of deferred prosecution agreements presented in Section 2 of the proposed bill.
T believe that the consistency and integrity of agreements and associated monitorships can be
achieved by requiring approval and oversight by the Criminal Division of Main Justice, instead

4
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of the judiciary. Indeed, the decision whether to prosecute a corporation or to enter into a
deferred prosecution agreement involves the careful exercise of prosecutorial discretion and, in
my view, such a decision is not an appropriate one to be made or reviewed by members of the
independent judiciary. Therefore, I believe that the guidelines and their oversight should be left
entirely under the control of the Department of Justice.

The Supreme Court has stated that “the Executive Branch has exclusive authority and
absolute discretion to decide whether to prosecute a case.” United States v. Nixon, 418 U.S. 683,
693 (1974). That authority naturally extends to situations where the Department of Justice
decides to defer prosecution, as this modification only goes to the timing of the contemplated
prosecution. Therefore, interposing the judiciary in the process of prosecutorial discretion
presents separation of powers concerns, which have been recognized by federal courts of appeal.
For example, the Fifth Circuit, reviewing a district court’s order to a United States Attorney to
sign an indictment in line with a grand jury’s recommendation, stated in United States v. Cox, “It
follows, as an incident of the constitutional separation of powers, that the courts are not to
interfere with the free exercise of the discretionary powers of the attorneys of the United States
in their control over criminal prosecutions.” 342 F.2d. 167, 171 (Sth Cir. 1965)(en banc). The
Third Circuit recently cited Cox in reversing a lower court’s judgment that enjoined the
Department of Justice from indicting a corporation after an alleged breach of an immunity
agreement because the lower court lacked the authority to employ such a remedy. See Stolt-
Nielsen, S.A. v. United States, 442 F.3d 177, 187 (3d Cir. 2006). Such decisions are important to
maintaining the appropriate balance of power among our three branches of government.

In light of the constitutional concerns that the proposed new judicial authority would
pose, and the Department of Justice’s unquestionable authority to make decisions regarding the
prosecution of criminal cases, 1 believe that it is within the Department’s powers, and therefore
its obligation, to issue the appropriate guidelines regarding deferred prosecution agreements and
independent monitors.

It is with great sorrow that 1 acknowledge that the inclusion of a provision requiring
judicial oversight of the prosecutorial process for deferred prosecutions likely arises from recent
questions concerning the integrity and credibility of the Department of Justice. As the
Committee may know, I have been quite vocal in the wake of the recent scandals at the
Department of Justice under the leadership of former Attorney General Alberto Gonzalez and
some members of his staff, and I have expressed my views about the need to restore the integrity
and credibility of the Department. In particular, these concemns related to the Department’s
ability to assure the public that when a criminal case is brought (or not brought), it is because an
appropriate decision was made that was untainted by political influence. I feel similarly about
the use of deferred prosecution agreements and independent monitors. But, I have not lost faith
in our Justice Department, and 1 believe that institution remains stronger than the individuals
who visit it in temporary political posts. I therefore believe that the Justice Department remains
capable of exercising one of its core powers — making determinations about federal prosecutions
— and that to impede that power through legislatively imposed judicial intervention would be an
inappropriate and unwarranted response to momentary concerns about those temporary visitors.
1t is my hope that the Department of Justice will regain its credibility with Congress and that,
through appropriate responsiveness to the legitimate oversight of Congress, the Department will
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earn the right to perform its legitimate executive powers without the need for judicial review of
prosecutorial decisions.

-6-
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tions have been criminally prosecuted. Thus,
perhaps inadvertendy, the Priuciples, by
awing p utors” attention to a number
of facters, such as coop

number of individuals char,

dr

O

o, remediation,
Hateral conse-
quences and alternatives to prosecution,””
and recognising that those factors might
Jjustify not
effect of e
alternac
ing DPA™

This s not w0 say that corporations have
not been charged in the recent past. Over
e past year alone, the US government has
charged corporations with en

mphance  programmes, ¢

rging the corporation, had the

ouraging prosecutors to consider

criminal prosecution, includ-

ironmental

crimes,™® price fixing, ™ fraud in foderal grant
programmes’? and violations of the Toreign
Corrupt  Pract Act (TCPALY DPAs,
however, have been used with more fre-
5
of criminal investigations, ranging  from

ey recently to resolve a wide variety

i to tax fraud to violations of
the FCPA. For example, the Bnron Task

accounting fta

ree cntcrcd nto
the Ca - Commerce
{CIBC) and Merrill Tynch & Co. after con-
cluding that both had aided and abetted
Fnron’s manipulation of separare financi
*2 Similarly, the Department agre
1o defer prosecution against America O
Inc. (AOL) and Bri
of which were alleged to have cngaged o

agreements with

TEPOTts.

Myers-Squibb, bot

improp

.)CC(WU”I\I];Z to meet ket EXPEC
tations.” In one muatter, both sides of a
conspiracy o commit securitics frand, PNC
1CLC Corp. {PNC) and American Insurance
Group {(AIG), were given DPAs. ™ As noted
above, KPMG TIP recently entered into a
DPA invelving its participation in designing

1 45

and marketing  frandulent tax sheleer
Finally, in the FCPA context, since
December 2004, the Department has
into DPAs with InViston Tec
Monsanto Company and P
sed to have paid bribes to

which are all




o obtain business.™ Fven
wors have joined in, with the
Attorney  General of Oklahoma entering
inte a deferred with MU,
WaorldCom's suceessor, to settle
fraudulent ¢

Apart from the Principles of Federal Proseat-
tion of (lejvnm!r'mxs which largely address the
binary decision of tw cl),uy/no( to charge,
the Deparament has not provided any oflicial
guidance as to when a prosecutor should
gree to defer prosecution. Indeed, the only

foreign officials
state prose

prosecuticn

ounting.

reference to DPAs in thL Pring is in

the context \)f encourags or rewarding
cooperation."® Readers are, therefore, left to
review the c‘xpiaz ations, such  as thc‘y

> DPAs them-

E nrained In ¢
sclves or dn the Department’s press releases

, that are co

ANnaunNcing Thﬂ]\],

Tn the earliest corporate deferred prosecu-
tion, Pridential Securities, the US Attorne
the Southern District of
one of the most detailed c\pl.l.nuuns
stating:

Ulfhe decision to « o 2 deferred

PLOsCCULon agreeent wlth PSI was based
ety of factors, including: PSFs

additional $330 m

on 2

o1 to

innocent investors and i3

mpensate
priot settlement with the SEC in October
hich included  its psying an
illion into a fund established
o compensate vietios and its agreeing to
enhanced  compliance procedures; PSTs
cooperation  with the United  States
Attorney’s Office during the inves
tion, including its acknowledgement of its
wrongdoing; the concem that an

own
indictment would cause crippling collat-

eral consequences to thousands of inno-

cstors; and the
al

cent employees and inv
fact that the corc of the crimi
conduct oceurred in the 1980 and the
departure from PSI of the individuals be-
1 to be responsible for the wrongful

charges of

393

. The public interest is well served by
this agreement. Upon conviction,
poration cannot be sentenced o jail but
only to pay resticution, (mes and adopt
past “

A cor-

alme »rnal con-

at enhancing i

ad detect ful
ment  imposcs
If PST fulfills all of its
obligations under the agreement, further

219

trols to p;
I'his

WIOLgE-

doing

sanetions.

proseention will be unnccessary.

Similarly, in the Ceopers & Lybrand marter,
the US Attorney for the
California noted se
the de:

entral Diistrict of
al fctors as supporting
prosecution

101 o 4

Cooper’s & Lybrand’s conduct following
ble wrongdoing . .

coupled with its public ac

notification of po:

eptance ol

responsibility, its ongoing cooperation in

the government’s investigation, its pay-
ment of & multi-million dollar sum, its
agreement to perform significant commu-
nity service, and its agreement to institute
e exemplify a
! corporatc
and minimize the hkelihood of future

530

ethics

commiti chavior

misconduct

The public acceptance of responsibility
referred to m the TS Attorney’s statement,
which consisted of a very detailed seven-
page ‘public statcment” g
proper conduct and

ing out

condemning it
act that the former Coopers &
Tybrand partner who was allegedly invelved
in the conduct had died shortly following his
ent and that the US Attorne
to investigate  Coopers
Ty“mni\ chent, a high-profile local politi-
ain, may also have been relevant factors,
In more recent times, the Departr
generally not provided such detailed apologia
bur has instead lsted a fairly uniform set
of factors. Tor example, in Migus, the
D cd that it had ‘determined
that entry into the Agreement, as opposed to

course, the

indicty was

<l
1t has

ATLINCIL SE
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INSCIEUTIOnN of a Cl'iﬂ]“)f]l ]VFOSCCIItiDIL 15
appropriate under the circumstances’, which
included the cor
its prompt discipli

cmploy

wany’s voluntary disclosure,

ary action of officers and
¢ responsible for  the
conduct’, its ongoing cooperation, and the
absenc ¥ T criminal history.”
larly, in Monsanto, the Department stated that
ity agreement to defer prosecution ‘reflects
Monsanto Company’s previons actions in
igating misconduct in ity Asia-Pacific
operations, voluntarily reporting its findings,
and  coope
subsequent investigation

o8 prin

ny pri

nve:

ing i the govermment’s
its adoption of the
remedial measures set forth here
mitment 0 ma independentdy
review such measures, and is willingness
aud

5 its cotm-

ain and

to condnue to cooperate with the b
Section in its investigation.”™’

The government’s most detailed recent
explanation for defering a prosecution can
be found in the DBristol Myers-Squibb
agreement, which recites in detail what the
government obviowsly viewed as extra-
ordinary remedial acts by the ¢
‘These taining a f
judge as an ‘Independent Ady
duet a compr

ncluded

sr' to con-

ive review of its ‘internal
controls, fnancial reporting,  disclosurc,

planning, budget and projection processes
and related compliance functions of the
Company ting an enforcement action
with the § ich entailed p, E

- W
itution as well

substant penalty and 1
as continued retention of the Independent
Advisor; making an additional substantial
restitution payment in connection with a
sharcholders”  sccurities  litigation; making
significant personnel  chan

ges  including
replacing several senior officers and creating
new senior positions devoted to compliance
nerols; making  changes o various
controls; and establishing an effective com-
phiance  programme.™ Tn  addition, the
cd to make changes to its
ctn

and co

COMPany  agre

2ANCe ¥

COIPOIALE GOV including

the appointment of a non-executive chair-

nent of a
non-cxecutve director “aceepable to the
[US  Attorneyl’; retaining a2 Monitor;

man of the board and the appoin

endowing a chair for ¢

ving business ethics

and co
sity; m:
and dis
mation in its quarterly and annual public
filings with the SEC.**

Similarly, although KPMG had engag
a pattern of deception and even obstruction
ct o IRS and  congressional

porate governance at i local un.
g additional

Wit respe

inguirl it apparenty took a more
cooperative approach once the Deparament

of Justice opened a criminal investigation.
For example. in June 2003, before it reached
any  scrdement  with  the  Department,
the firm issued a statement acknowledging
responsibility for the “unlawful conduct of
former KPMG partners’. stating that it was
taking steps to ‘ensure that those responsible

for wrongdoing have been separated from
the firm,” and announcing that it had under-
taken various ‘firm-wide structural, cultural
and governance reforms to enyure the
highest cthical standards.™  Although the
KPMG agzeement merely recites the usual
factors nvolving scceptar onsibility
and ongoing cooperation,”
Tacts provides additional details concerning
KPMG’s  cooperation  and  remediation,
including, nier afia, conditioning employ-
ment an yment of legal fees for cur
and former partners on cooperation with
ment (and, i fict, terminating
employees who refused to  cooperate),
declining to enter into any joint defence
agreements, waiving privileges and refraining
from conducting certain internal inquiries
that the government feared might interfere
with its investigation.®
The scope of Brstol Myer:
actions and KPMG's cooperation is
sreathtaking and is probably well beyond
what most companies would be willing or
nced © do. The factors no

of 1

? the St

ment of

the gove:

-Squibh’s

ed in other
fienis,

agreements such as Momsanfo and



however, are not particularly enlightening
when it comes to predicting whether the
government will agree to a DPA. Voluntary

disclostire, cooperation, employee discipline

and remedial ce

mpliance steps arc almost de

rigness i the post-Lnron, pos
armosphere and they closely i
identified both the Prinaples as
towards non-prosecution and in the
Sentencing Guidelines for reducing a cor-
poration’s sentence if ch;xrged."' Therefore,
that the i

the

decision whether o
prosec
, as it always bas, in the

it appears
defer

prosccute, decline ien, or

presecution remal

hands of the individi
dependent upon his view not only of the
actors in the Principles, including such aggra-
vating factors as the
management and the extent and duradon of

1 prosecutor and i3

involvement of senior

the unlawful conduct. but also of intangibles

such as the prosecutor’s view of the genuine

of the corporation’s cooperation, com-

1nes
pliance and remediation. Purther, it s likely
that particular Divisions at Main Justice or
particular US Artorney’s Offices may be

more or lesy likely to entert:
for deferred pro: based on 1§
s or the front office’s political or
philosophical predilections.

A further  complicating factor 35 that
corporite DPAs may take one of two forms
In the first, the cosporation is actually
& 1, with a complaint or criminal infr
mation being (led in the appropriate feder
district court. The government
that the court continue any proceedings
the period of the DPA, at the end of whid
period the government will mo

ceutions,

concerr

¢ to dismiss

the charges. Tn this form, although the court
may require the company to appear for a
scatus conference or to adopt the agreement

on the record, the company is not ze
to enter any formal pl

In the sccond form,

atute of

limitations to permit the govemnment o file
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charges at a later date if the company

breaches the agrecment. In both forms, the

cotpany may be required to pay the equiva-
lent of a criminal fine — ust

BE

1y denoni-
*, adopt a
admits to all the

ted as 2 non-re
nt of f

statermy cts in which i

clements of the offence, agree to implement

various remedial steps and. as discussed

below, retain an Independent Monitor.
Again, the Deparnment, unfortunatcly, has

not provided any public guidance as to

which factors will determine whether a
ticular company
agreement or will have to suffer the further
ed pleadin
Monsanite provide

¢ by no means deter-

AL—
will be able to obtain a letier

5 being char
The fices iy InFisi
some clues but they 2
¢. In fnkis
were few in number and amount and, in fact,

minaf

on, the bribes in question

the company’s management had identitied a
suspicious pa
mediary in Vhailand and refused to make the
payment.”? In contrast, althoug}
al inform
one bribe, the parallel SEC complaint
thac the 2

paid an additonal $700,
140
ment officials and

mene request from an inter-

the crimi-

n on in Monsanto charged only

Indone

compa

payments o Indonesian  govern-

family members over an
extended period of tme, during which time
the company apparently conducted no inter-
3 Thus, although
disclosed  the

nal audits of its subsidiary

be s volunta

sperate and imple-
A TENe TEasures, ‘IK’ l):‘pamn:’nt
apparently viewed the amount and duration
of the cormpe conduct in M
ing the more public denunciation of a
filed pleading.

Corporations are probably grateful that
the
rather

10’S CAse as

the government i

willing to entertain
thought  of deferred  prosccutions
than automatically reaching for the indict-
ment trigger. The Prndples nivall
gested, however, that a prosec
with a corpor: h had, through its
violated

ion whic

officers, employees and  agents,
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the law, bad three choices: prosecution,
altematives  to  prosecution  and
Although  there are excep-
1 prosceution apy

proscentio
)
f1ons,  defen

ars to have

largely replaced non-prosecution as an op-
Tike a deferred prosecution against a
vel, first-time offender, there are good

policy reasons for e ations
agadnst corporations. It is possible, however,
that the burdens of a deferred prosecution —

significant monetary penalties, the looming

threat of prosecution for the tenm of the

ial

agreement, mandatory cooperation, re

compliance measures and the potential mui-

¢ of a Monitor

MAy cause corpora-

£ osuch

tions to  quesdon the  benefits <

agreements.

INDEPENDENT MCNITORS
An Independent Monitor wa
the first-known corporate DPA — the Pr-
dential Securities case — and it has been a
regular condition of almost every 1DPA since.

Indeed, prosecutors have become so enam-

d of the id

our
include them in cutrtight prosccutions —
charges are brought and the
corporation sentenced ™ TFurther, the SEC
has also adopted the mechani:

thac they have begun

teers in whi

m and in-

clnded cither prospective monitors or retro-

in  several  recent

spective examir
agreements.™
Independent Monitors have been wsed in
a variety of re reement actions. Tn
the five most recent enforcement actions
involving the Foreign Corrupe Practices Act,
against ‘Litan Corp., InVisien Lech, DPC
Tianjin, Monsante Co. and Micrus Corp.,
the Department of Justice and the SEC have
h required the corporation to retain an
Independent Monitor.”” Indepe

eac

Moni-

tors have alie figured in several recent
accounting fraud matters,”® as well as the
KPMG fraudulent tax shelter uwt‘,\rjgut:on.m
Sumilarly, the SEC cndy used Ind

dent Menitoss as parts of settle:

agreements  with  both WorldCom  and
redit Suisse First Boston (C5EB)."
Independent Monitors are not, however,
necessarily required by every DPA with the
rement of fustice. The 2
ALP Incrgy Ser . PNC, BDO &
Scars and Banco Popular did not reg
Tndependent Monitors. Tn thase cases, how-
ever, the prosecutors may well have relied on
tors appointed by other  regulatory
& on the fact that the company wi
already a highly regulated ety
icularly after its deforred prosecution, to
oversight. Por example, the AKRP
Fnergy Services’ DPA was part of a multi-
agency package that included settlements
with the Federal Inergy Reegnlar
mission (FLRCY and the US
Tutures Trading Commission. As part of the
TERC settlement, the company agreed to
monitoring by the FERC staff of its
pliance with Standards of Conduct, Mar

Jommaodity

com-

ket
and  the  Commission's

Behavior
NGPA re
In most czses, the Independent Monitor

DPA has bee
, accepted by

cred uneil

is not s

executed and, where nee

SLC obvionsdy has a great deal of input into
5o far as

the selection process

o select ¢

whether goir

Monitor. as in CIBC and other

agree: drafted by the Enron Task
Force,”? iring that any Inde-

pendent Monitor sclected by the company
be ‘acceptable’ to the government, as in
Monsanto and Micrus.”” Tn some cases, how-
ever, such as Bristol Myers-Squibh, where the
1 a retived fed-

company had already retaines
eral judge as an ‘Tndependent Advisor’,
agreement will contemplate that the compa-
ny’s previously retained con
ral

ulrant be re-

ned as the Monitor.”! In other cases, the
Department and the company

¢ agree on

depending on the nature of the under-



Iving offence. Tn AOL, which had already
restated its financi

al statements, revamped its
Otiat-

ating

controls, and was in the process of n

ing a settdement of remaining acco

on "AQOL’s inter-
L measures related to its ac ing
dvertising and related transactions: the
g related to these intersal conrol
measurcs; AOL's deal sign-off and approval
procedures; and  AOT’s  corporate
of conduct.””® In contrast. in
Micus, litan and DPC, all of

1t

Mounsanto,

on  evaluating  the of the
companies’ FCPA compliance programimes
and its controls related to preventing cormpt
payments.”” On the other hand, in KPMG,
which involved the design and market
fraudulent tax shelters, the Monitor was
charged not only with monitoring com-
phance with the agreement and implemen-
tation of a compliance programme, but also
with manitoring personnel decisions involv-

g of

ing culpable employees, certain restrictions
on KPMG's &
of certain practice arca

Nevertheless, there are certain common
ts. First, all of the agreements include
some requirement that the Monitor be
‘independent’ of the company. Tor the niost
part, this term s not defined, but other
provisions provide some  guidan For
DPC Hanjin plea agreement
provides: T shall be a condition of the
Monitor’s retention that the Monitor s
independent of DPC ‘Lianjio and that no
attorney-client relationship shall be formed
between them.” Turther, to the degree that
there is any privilege pertaining to com-
munications between the Monitor and the
most  agreements  require  the
any to waive the privilege and state the

arions

cles

C.
example, the

<.

company,
com

any revocation of the waiver 1 a breach of
the agreement, thereby ensuring that che
Monitor is able to communicate wich the
Turther,

governiment without restrict

397

in some cases, the Monitor 15 given tasks
beyond mere monitoring and is charged with
acting as a conduit and intermediary between
he government and the conpany, gatlwcﬂl‘ug
information ac the govermment's request.”

Secondly, most agreements  involving
Independent Monitors include some sort of
reporting requirement. Tor example, the
AOL DPA requires the Monitor 1o prepare a
report ‘on the effectiveness of AOL’s internal
control measures’.*” while the CIBC agree-
ment provi

»s simply that the Monitor shall

‘report to the Department . 0 an Lsic) least

asenti-anniual basis, as to CIBC’s comphiance
with this  Agreement.”™  The Depart-

ment appears o have envisioned that the
Monsanto and KPMG Monitors, on the
other band, would have more immediate
The  Monsanto
a8 to TCF(‘;!’[ con-

reporting
Monitor, for exampie,

obligations.

coming any corrupt payments he mighe
detect finst to company’s  General
Counsel and then, i pot satistied with the
ompany’s response, to the  Department

directly.® Similarly, the KPMG Monitor
Iy empow

t ‘at his or

her option, conduct an investgation [into
potentially dllegal or unethical .
and/or refer the matter to KPMG's com-
pliance office, the [US Anormey’s] Office,
the TRS, or a Designated Agency™* Sore
menes  are  structured  so  that  the
v files his reports with the compan

condt

agre
Mon

i 86 - 57
¢ Comeniteee, ® General Counsel™ or

complian ser,™ albeir usually  with

copies to the Department.™ Tinally, particu-
larly in agreements involving FCPA viol
tions, the Monitor's reportir ilitics
may be extended to include reporting to or
sharing its reports with ‘any . foreign law
latory agency
ating payments to forcign officials by the
an

e offi

.

enforcement or reg mavesti-

company.

Thirdl agreements spell out the
broad & compliance programme that
addresses the specif ¢ conduct,

such as accounting fraud or the TCPA,

most

Rubiison, Urofsky and Pan




Deferred prol

398

wiiorsand 5 iridapsndant monitor

then e the Monitor’s  responsibilities
dircetly to this programme. For cxample,
the Migus and Talision agreements noted
that the companies had ne effective TCPA
mpliance  programmes  and
d the
tor the companies” implemen
TCPA  compliance  programme  and  to
‘ensure that the Policies and Procedures
Iy complish
their go;)l,«.m Tn the CIBC agreement, the
Monitor was charged with evalnaring the
bank’s compliance with its agreement not to
‘engage in certain structured finance tran
tions with United States public
and "to implemen

[

instract

are  appropri designed o ac

cific new p

and counterparty financial statements and
quarter-end and year-end transactions’.”? A
ant part of the implementation of
JLAIUNCS 15, ()F’.‘(OHT.\C, A
the Monitor in Coopers & Lybrand was
specifically charged with monitoring and re-
porting on the company’s ethics training.””
In addition, many of the agreements per-
I latitude to amend any
olicies implemented agree-
wvided that sicch amendments do not
“diminish’ the new policic
however, the Monitor i auth-
ortity over the programme. Tor example, the
Mious DPA provides, “During the Monitor”
term, no amendments or changes w
made to the Pol;
the prior approval of the Monitor.”™®
Tourthly, in st cases the agreements
cnvision a lawyer or a law firm acting as the
Muonitor,” although some agreements, such
as those in the Monsanto and DPC Tiawjis
matters, refer more generally to ‘an outside,
independent compliance expert . . . (who
hip or other

ining, and

a result of ¢

ment

given fin

be

s and Procedures without

oo BT
e counsel).” In some
ithorised
ordinate

ounting experts” or to ¢
pointed by other ag

T the Memill Tynch case, the Department

required the company to hire fivo monitors
— an auditing firm ‘to undertake a special

review' of the company’s new policies and

ctions  and

individual
to review work of the audi
wilaely, in AOT., the Depar
required AOL to hire an  Independent
Monitor to focus on prospective
pliance, while the SEC, in a separate agree-
ment with AOL’s pa
quired it to hire a forensic
review the accounting for certain his

com-

ent, ‘FimeWarner, re-

miner te

orical

transactions.

Lastly, several agreements have included
clauses addressing the consequences of furure
mergers, sales, or acquisidons. As carly as the
Prudentiai Se
ment required the company, as well 2

abities agreement, the govern-

parent corporation, to agree that it would
ot dircetly or indircetly transfer ownership
or assets of [Prudential Sccuritics] in such a
way that would frustrate the purposes of this
Agreement.’ Sever;

C asise that the

recent

aues even in the evenr of
mple, at the
2 a5 executed,
the company bad already signed a merger
ient with General Electric (GF). The
eement, therefore, cbligated the company
i itor enly if the me
¢ did, the agreement provided that
obligations of TnVision respecting an

ance program shall be gov-

i

ansfer or m
tme the Inlision ment Wi

rer did not

close;
“th

cmed by the separate agreement cntere
between the Department and GL* That
obligated GF  to remin  an
Consultant

for  the more

of the tegration by GL of InVision Into
GL's cxisting FCPA compliance progrum’
and reporting to the Department on this
mrt‘g‘rnnon.w“

A s

DPC Tianjin plea agreement. even though

w s established in the



that company was not, at the time, involved
ns. In that
agreenent, the government required the

in any known merger discu

company to include in any future sales or

merger agicement a provision ‘binding the

to the oblig
Agreement . .. includ-
set forth in the TCPA

Compliance  Program  and  Monitor
Section’. ‘I'he vernment also rece

a new owner, who had

nised, however, th
not been involved in the cormpe conducr,

PCrViSIOr

might not 1 It

of a Monitor. Thus, it provided that, in the
of a merger. the i
e effectiveness of the purchaser’s or
successor’s program for complianc

and oversight

ever Maeniter woul

TEVIEY

and, if
that programme 1s satisfactory to the go

ern-
ment, determine the ‘efficacy of the integra-
tion’ of the company into the purchaser’s

programme.' If the government is satisfied
that “the purchaser or saccessor has cffee-
tively integrated  [the company] into its
existing comphiance program. the pur-
chaser or successor will no longer be bound
b pliance and Monitor provi-
sions of this Agrecment.'” On the other
hand, if the government is nor satistied with
the purchaser’s programme or the company’s

the .. . Comy

integration into the purchaser’s programme,

st remains sub-

then the purchaser or su
Jject to the Monitor provision of the agree-
solely with respect to the busi

ment,
oper: s

To sum up, then, almost all
prosecution or plea agreements calling
Independent Monitor will include che fol-
awing clements: (1) some guarantee of the
independence of the Moniter; (2) some form
of reporting requirement: (3,
bility for monitoring a new
('()lllp
to othier responsibi

ions of the [company].

ferred
or an

} some responsi-
ly implemented
aps
tics; (4) some description
of the Monitor’s necessary qualificar
nd (3) some provision for future
COIPOTAte St
here they differ is largely on the

ance programne, in addidon, per

s or

coare

own-
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margins and will depend, in large part, upon
the facts and circumstances of the offence
cond

ct and, In some cascs, the corporate
structure of the company.

A MODEL INDEPENDENT MONITOR
WORKPLAN

Independent Monitors operate pursuant to
the termy of refe iy negoti-
ated ageeement. Lhe scope of their review
may be narrow or broad. their reporting
ay be periodic or singular,
and their reporting obligath

ICNCC i a Carc!

requirements «
to the

£ may b
government alone or also to the

ompany’s

management, to its Audic Committee, or, as
in AOL, to ity parcnt corporation’s Andic

108

“ommittee.

Obviously, any workplan
must be custorm-designed to satisfy these
requirements. The following basic elements,
however, are I
Independent Monitor’s workplan.

cly o be present in any

Retention

Selection is only the beginr
cess. Lhe step
tention agreement. ‘Lhis &5 a three-part

ng of the pro-
s obviously to negotiate a

1

negotiation, involving the Monitor, the gov-
emment and the company. The retention
lercer must fill our or clarify any vague or

ambiguous terms of reference in the deferred

prosecution or plea agreement; establish fees

and expenses, as well as any linits thereon;
state whether the Monitor Is authorised to

hire experts to assist hin

;¢

burther, as most Monitors are law
who are members of law firms, it must
establish the relationship between the Moni-
tor and his law firm, ir
Monitor may use (and bili for) lawyers at the
firm, addr
future conflicts between the company and
the firm, and set the Hmits for future recusal
by the Monitor from work invelving the

Juding whether the

s the issue of any cumrent or

Famiiiarisation
O

needs to ‘get up to speed

sele and rewmined, the Monitor

on whai brought
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the company to its current unfortunate situ-
ation. The fisst step in this process is, of
course, to read the basic pl

adings or other
ted to the DPA. Lhe
include the agreement itself; the compl
iminal information, or statement of £
any related pleadings, such charges or
complaints against the company’s current or
former officers or employees or third partics
alleged to have ¢
written submissions by the company to the
government, such as any submission to the
Drepariment relating to the Prindples or a
Wells submission to the SEC

ccondly, the Monitor

¢ would
nt,

documents rc!

nspired with them; and any

S hould meet with
the prosccutors or the SEC enforcement
attorneys and, if appropriate, the investigat-
mg agsnr‘ Or accountants. Thlh conversation
should include both a debricing concerning
the scope of the government's investigation,
including allegations that were not included
in the pleadings, as well as a discussion as to
the govermment’s expectations in terms of

Monitor’s w
Thirdly, the Monitor should seck and
eV

sw public source information, such as
articles or books about the company or about
ials involving the slleged misconduct.

Workplan: initial stages
"The workplan obviously n
terms of reference. The workplan should
include both a st of de ts that the
Monitor wants the company to provide and
a lise of employees thar the Monitor wants to

ds to refiect the

“umes

interview.

‘The Monitor shonld plan on an initial
period of ‘getting the lights up’, in which he
farniliarises  himself with  the
argan
ment, identifies the key compliance and
control processes, interviews the cmployees
ponsible for them, and begins to identif
relevant  periodic  reports  and  other
documents i which he is inter

Intc Tal Issu

company’s
ation, meets with the senior manage-

7 ra at the

Monitor will need to address ac this carly

stage. Generally, the company, having just
signed an agreement with the government,
has sufficient incentive to be cooperative and
will Hkely make any employee available to
the Monitor. T'he employec:
extent thy

. on the other

¥ WOEC even tangen-
f the conduct that was
under ivestigation, may be understandably
nervous and, even more, may still be repre-
d by counscl. In some cases, therefore,
it may be nec
the scope of the reguested inters

din any

ary to discuss with counsel
iew and to

agree to focas on the employee’s current
ies and the « ices at the
company and to avoid questions foc
historical facts and procedures. Further, if
this cmployee s a  powendal  go
ment witmess in a forthcoming trial, the
Department or the SEC may
that the Monitor does not generate
nal  written  statements  that  co
conceivably, be discoverable by the d
ion, the Monitor should deter-
mine what form of Miranda-style

2

s TrEnt  pr

sed on

CIn-

also prefer

ad
uld,

cnee.

du

warnings
should be given prier to beginning the inter-

. As discussed above, although ref
by the company, the Monitor's reposting
obligation s often w the government, and
the DPA or retention agreement
provides the government with unfertered
access to the Monitor. The car
ions 1

usually

pany’s ¢
the Monitor, therefore,
st be deemed privileged, regard-
1

mugnc
likely
less of the tesms of the agreement, nor
the Monitor's interviews with the company’s
er Thus, to dispel any miscon-
ception that the Monitor is representing the
company, the Mouitor should, prior to any

interview, explin that any information
provided to him may be shared with the
government.
During this initial peri
ant to familiarise himseli with the
controls. While doing so, of

d, the Monitor

will also

company’

course, the Monitor should begin to focus
on the specific controls, if any, that relate to
his terms of reference. Tor instanc f, as in




Mosnsanto, the Monitor is tasked with review-
ing and monitering the TCPA comp

1

ance

the Monitor will want
in place for ref
agents, making payments overseas, lobt
ign governments, etwe. On the
hand, if, as in AOL, the Monitor is ta:
with a broader mandate to
monitor a compliance culture as it relates
to business practices and revenue recogni
tion,"*? then the Monitor will need to
focus on the company’s general compl

and cthics programme, its accounting con-

1
programume,

identify the procedur

for

ECVICW

-

nce

and its Sarbanes-Oxley cycies and

ation procedu
¢ the Monitor sticd that he has a
basic understanding of how the company is
sed, which procedures and controls are
relevant to his task, and which employ

s

is s

organ

3

¢S are

1
d

responsible for those procedures a
trols, he should schedule meetings with the
covernment and company management.
With respect to the government. the Moni-
nfirm that he is doing what
the government expects fom  him and
understand what the
o ne hear at the end of the proc
additon, the Monitor im

con-

tor needs to

ernment will want

the government with his pr
and report on the company’s cooperation.”’

With respect to the company, the Monitor
will want to
stands what he will be doing for the rest of
the temm of his appointment and what the
Monitor Is going to cxpect in terms of
reports and access. [n addition, the Monitor
may want to provide the company with any
preliminary suggestions for improvement or

ure that the company under-

dis

initial period.

sues that have arisen during the

Workplan: Secondary stages
Iaving identificd ke
5, the Monitor car
of  monifori
both

controls and proce-

now move on to the
This will, of course,
docus

Tasg
involve

conducting mao

401

There is simply no way i which the
Monitor can, or should, review all transac-

tions in which the comp: is involved.

T'hus, the Monitor ©

st identify some way

wing the “big picture’ and then focus
ecific transactions that are, or may
be, of interest. For example, in the AOL
matcer, which involved advertising sales and
revenue  recognition, the  Monitor  may
iodic reports on  advertising
underlying
ransacrions

review  per
and only request the
documentation  for

sales
over 2
threshold amount or that mect other criteria.
Ile can then follow up o

specific tran:

tions by asking for additional detall or inter-
ived
transaction. He may also want to attempt
to tollow the transaction through the com-
pany’s procedures frem inception to final

viewing the cmployees inv in the

accounting. In contrast, in an FCPA matter,
such as Monsanto or InFisios, the Monitor
may request regular reports on due diligence
mvolving foreign agents, consultants and
Qe

joint v

artners as well as performing

in-depth reviews of all the documents
relating to a ON:

Turther, in addition to monitoring specific
the

articular forei;

transactions or types of transacdons,
Monitor should pl
periodic interviews or

1 on conducting regular
cetings with the key
personnel responsible for the relevant con-
trols and procedures. For example, In an
ac ske sense to

ounting
edule these meeting
ach quarter and r
up in prepating the quarterly reports and
certifications.

case. it may 1
after the close of

s that

W oany issu

e

Reports

At a minimum, the Monitor is Hkely to want
10 create a record of what he did during the
term of his appoiniment, provide some
description of the relevant controls and pro-
cedures that he montrored, and identify any
ws or problems he encountered. How
4

detailed this report should be and wheth
T

should include supporting documentation
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will likely be the subject of discussions with
the govt‘,mment and the management, par-
ticularly as it may become public at some

poin

CONCLUSION

The [ndependent Monitor is
new ture in corporate criminal prosecu-
tions. Thus far, no Monitor's report has been
cased, and it is not possible to evaluate the
of the Monitor mechanism. [n

cfficacy
theory, however, the Monitor should serve
as a sort of private Pretrial Services Otficer
(or, in the case of a company that is charged

¢ Probation (fficer),
b has been
o ‘remain out on bond’

and convicted, a priv:

ensuring that the company, wh
allowe wtaily
for the lengtiz of the DPA remains on good
bebavicur and fulils its part of the bargain.
At the very least, the presence of the Moni-
tor may provide sufficient i
tain a heightened level of controls after the
initial scare of the government investigation
has worn off and perhaps long enough for a
culture of compliance and controls to be-
come engrained in the company.

The value of the DPA is also yet to be
determined. The fact that the government
has not amnounced even informal policies

WENLYE 1o main-

¢ would

that would provide gnidance on wh
make a company cligible
icn, what the limits on the sanctions

for a deferred

prosec
that can be imposed through a deferred
on, and what remains of the prom-
1 by the £

Prosec

C O
ples of Pederal Prosecution of Cotporationis
disturbing. Although companies may
a full-blown pros-
with the attendant

nen-pProsecution of

ped

relieved to have esca)

tion and convictic

ecy

collateral conseq
ing for several vears with the threat of a
prosceution ha

nees, the prospect of liv-

ng Over thiem may trn our
to be more Emiting than a qui nviction
might have been. Turther, companies that
mine the ievel of monetary ‘penalties” and
l requirem exacted by

ck ¢

punitive reme:

the government in return for a deferred

pre C3eCUtion, Not to Mention (’l\(‘, COStS as80C1-
ated with retaining an Independent Monitor,
may well «

worth

onder whether the gam
the candle.
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LETTER TO THE HONORABLE LINDA T. SNCHEZ FROM THE HONORABLE GEORGE dJ.
TERWILLIGER, III, ESQUIRE, WHITE & CASE, LLP, WASHINGTON, DC

WHITE & CASE

White & Case LLP Tel +1 202 626 3600
701 Thirteenth Street, NW Fax +1 202 639 9355
Washington, DC 20005 www.whitecase.com

Direct Dial (202) 626-3628 gterwilliger@whitecase.com

April 16, 2008

VIA FEDEX

Chairwoman Linda T. Sdnchez

House Judiciary Committee

Subcommittee on Commercial and Administrative Law
1222 Longworth House Office Building

‘Washington, DC 20515

Re: March 11, 2008, Hearing on Deferred Prosecution: Should Corporate Settlement
Agreements Be Without Guidelines?

Dear Chair Sanchez:

Thank you for inviting me to testify at the Subcommittee on Commercial and Administrative
Law’s March 11, 2008, hearing on deferred prosecution agreements (“DPAs”) and related
matters. At the request of Ranking Member Cannon, [ am submitting the following additional
information for the record.

In regard to DPAs and other matters, the Subcommittee has recognized the importance of the
administration of justice being free of improper partisan influence and control. The
Subcommittee has also recognized that a fundamental aspect of such efforts is to ensure the
integrity of the criminal investigative process during which enforcement officials deliberate and
consider the appropriate outcome of a given matter. In furtherance of these laudable goals, and
in support of the Subcommittee’s consideration of the scope and nature of oversight to exercise
over the Department of Justice (“Department”) regarding deferred prosecutions, I respectfully
submit my views on the adverse effects of the disclosure of information relating to criminal
investigations generally, how our legal system has sought to protect against disclosure, and how
congressional oversight and Department policies could operate in tandem to further the
Subcommittee’s efforts in this area.

The Virtues of Confidentiality of Pending Criminal Investigations
The integrity of the investigative process is rooted in the ability to maintain the confidentiality of

criminal investigations. The downsides of the premature or unauthorized disclosure of
information relating to these investigations are substantial, Such disclosure would likely:

ALMATY  ANKARA BANGKOK BEIJING BERLIN  BRATISLAVA  BRUSSELS BUDAPEST DRESDEN DUSSELDORF  FRANKFURT  HAMBURG
HELSINKI  HONG KONG  ISTANBUL  JOHANNESBURG  LONDON  LOS ANBELES  MEXICO CITY  MIAMI  MILAN  MOSCOW  MUNICH
NEW YORK PALG ALTO PARIS PRAGUE RIVADH SAD PAULO SHANGHAl SINGAPORE STOCKHOLM TOKYD WARSAW WASHINGTON, DC

WASHINGTON 1370435 (2K)
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¢ harm persons who have decided to assist law enforcement;

¢ harm the reputations of subjects or targets of investigations, particularly when
prosecutors subsequently determine that the prosecution of such persons or entities is
unwarranted;

e harm innocent employees, investors, customers, business partners, and other
stakeholders of a business or other organization under investigation;

+ subject Department charging decisions to potentially improper outside influences,
risking the formation of constituencies for or against the prosecution of specific
individuals or organizations; and, not least,

e interfere with or impede ongoing investigations.
The Legal System Reflects the Reality of Such Costs

Not willing to tolerate these costs, our legal system has developed several mechanisms to secure
the confidentiality of criminal investigations. For example, the confidentiality of pending
criminal investigations is protected by statute,' regulation,” and Department policy.®
Additionally, the legal profession has made the maintenance of such confidentiality a necessary
clement of the ethical practice of law.* Furthermore, as part of the larger effort to protect the
confidentiality of criminal investigations generally, the law specifically affords additional
protection to the confidentiality of grand jury proceedings.” Ultimately, the Department, tasked
by Congress with the responsibility for prosecuting violations of federal law,® bears the burden
of both protecting the confidentiality of pending investigations and prosecuting breaches of the
same.

! See, e.g., 18 U.S.C. § 1905 (2007) (prohibiting, generally, the disclosure of confidential information by government
employees or agents). See also 18 U.S.C. § 2 (2007) (“tipping off”’ targets of an investigation obstructs justice); 18
U.S.C. § 1510 (2007) (insurance companies, bank officials, and employees may not notify suspects that they are
under investigation).

228 CFR. § 50.2 (2007) (concerning the release of information relating to criminal and civil proceedings).

*U.S. Dep’t of Justice, United States Attorneys® Manual, § 9-65.140 (“The United States Attorney must carefully
consider the possible adverse effect before releasing information to the public . . . .”); id. at § 1-7.000, ef seq.
(proscribing guidelines governing the public release of information relating to criminal and civil cases); id. at § 1-
8.000, ef seq. (establishing procedures for handling congressional requests for information relating to
investigations).

4 MODEL RULES OF PROF’L CONDUCT R. 1.6 (2004).

* FED. R. CRIM. P, 6(¢)(2) (prohibiting grand jurors, government attorneys, and government personnel from
disclosing grand jury matters).

S23usc. § 516 (2007) (“Except as otherwise authorized by law, the conduct of litigation in which the United
States, an agency, or officer thereof is a party, or is interested, and securing evidence therefor, is reserved to officers
of the Department of Justice, under the direction of the Attorney General.”). See also Act of June 22, 1870, 41st
Cong. 2d Sess., ch. 150, 16 Stat. 162 (1870) (establishing the Department of Justice).

2
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Congressional Oversight

I respectfully submit that congressional oversight of decisions to defer prosecution should be
weighed against the value of protecting the confidentiality of criminal investigations and the
costs of failing to do so. Congress certainly has an important role in conducting oversight over
the Department and has an interest in ensuring that the Department evaluates and considers
appropriate criminal charges resulting from crimes of broad public significance.

Respectfully, however, effective oversight does not require that Congress or this Subcommittee
exercise real-time oversight of charging decisions generally, or decisions to defer prosecutions
specifically. Congressional oversight during the investigative process would be akin to an
autopsy of a live body, and would likely impose costs on society similar to the costs, mentioned
above, of the premature or unauthorized disclosure of information relating to criminal
investigations. Even if oversight were conducted in closed session, charging decisions would
still be exposed to outside influences and the subjects or targets of investigations would still
suffer the opprobrium of beiug suspected of criminal activity. Finally, real-time oversight would
unnecessarily, and unconstitutionally, entangle Congress in the exercise of prosecutorial
discretion entrusted exclusively to the Executive Branch.”

Effective oversight also does not require the collection of sworn testimony from career, line
officers who exercise prosecutorial discretion. As explained below, subjecting line prosecutors
to congressional inquiry on the exercise of discretion would inhibit its free exercise. Rather, the
appointed heads of the Department’s offices, boards, and divisions have traditionally been the
persons to respond to oversight inquiries and it would be wise to have it remain so.

A prosecutor’s most difficult decision as to whether to prosecute an individual or organization is
in the close cases, where acquittal may be more likely than conviction. If the prosecutor, faced
with a close case, declines to prosecute an individual or organization widely believed to be
culpable and then has to justify the decision not to prosecute in an oversight hearing, the lesson
for the future will be to instead charge in the case and avoid the questioning and criticism of a
decision not to prosecute.

There is a real-world example of this effect that, in particular, aptly illustrates this point in the
context of congressional oversight. In September 1992, the House Energy and Commerce
Committee, Subcommittee on Oversight and Investigations, began investigating whether or not
the EPA had sufficient criminal investigative resources.® Chairman John Dingell believed that
the EPA’s criminal enforcement record, under legislative pressure, had improved only to be

7 See, e.g., United States v. Armstrong, 517 U.S. 456, 464 (1996) (separation of powers doctrine reserves broad
prosecutorial discretion to federal prosecutors who “are designated by statute as the President’s delegates to help
him discharge his constitutional responsibility to ‘take Care that the Laws be faithfully executed™); In re Grand
Jury Subpoena, Judith Miller, 397 F.3d 964, 976 (D.C. Cir. 2005) (“the exercise of prosecutorial discretion is at the
very core of the executive function™); see also Prosecutorial Discretion, 36 Geo. L.J. Ann. Rev. Crim. Proc. 209,
209 n.646 (2007) (collecting cases).

® Louis FISHER, THE POLITICS OF EXECUTIVE PRIVILEGE 82- 84 (2004), citing EPA’s Criminal Enforcement
Program: Hearing before the Sub . on Oversight and H. Comm. on Energy and Commerce,
102d Cong,, 2d Sess. 1 (1992).

WASHINGTON 137435 (2K)
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stifled by the Department.” Chairman Dingell criticized the Department for failing to prosecute
“responsible corporate officials or for entering into plea bargains that collected only modest
monetary fines.”'" Attorney General Janet Reno initiated an internal review upon taking office,
but also took the ill-advised step of permitting the Subcommittee “broad access” to Department
personnel, including line attorneys."' The Clinton Administration was reported, nonetheless, to
be “leery of the chilling effect . . . on lawyers and supervisors who make sensitive decisions in
criminal cases.”"?

In March 1994, an impatient Subcommittee subpoenaed the records of six cases handled by the
Department’s Environment and Natural Resources Division (“ENRD”) and requested that the
Senate Judiciary Committee delay Lois J. Schiffer’s confirmation as Assistant Attorney General
for ENRD.'® As a result of this dispute, Chief of the Environmental Crimes Section Neil S.
Cartusciello — a career Department attorney — was forced to testify about specific cases in an
“atmosphere of distrust” and under sustained congressional scrutiny.'* He eventually resigned,
maintaining that such an atmosphere was impeding his Section’s effectiveness and adversely
affected the morale of its staff.”'® The fact that the Department’s internal review cleared the line
prosecutors involved, as well as Mr. Cartusciello, failed to stop the episode from descending into
what one commentator called “a fiasco” that caused irreparable harm “to the revered principle of
prosecution free from politics . . . [and] in which the Justice Department, for the first time in
history, breached the wall between branches of government and subjected its career employees to
a congressional witch hunt.”'

Recounting this unfortunate episode is not to suggest, however, that Congress cannot exercise
appropriate oversight over the exercise of prosecutorial discretion while keeping prosecution free
from politics. Such oversight should be done through political appointees because they are
ultimately accountable for the exercise of the President’s law enforcement policies. The subject
matters of such oversight might include ensuring:

» that federal resources for law enforcement are efficiently allocated and used;

o that prosecutors have the substantive and procedural legal authorities needed to
perform their tasks;

o that the decision-making in the field by U.S. Attorneys is subject to sufficient
oversight and supervision by the Department leadership so as to ensure that similar
cases are treated alike on a national basis, even while accounting for regional or more
localized public safety and criminal justice needs;
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e that the use of monitors and similar arrangements at the expense of putative
defendants in cases involving businesses is done in a manner which returns value fo a
company and its owners, including stockholders, for the expenditures made and is not
used as merely a punitive measure;

¢ that the use of criminal laws and penalties against legally fictitious persons, such as
corporations and other business organizations, does not place U.S. companies and
issuers listed on U.S. exchanges at a competitive disadvantage with foreign peers or
non-U.S. issuers;

« that companies which choose to perform internal investigations and/or to disclose
voluntarily their own wrongdoing receive favorable consideration in connection with
any subsequent exercise of prosecutorial discretion as to the matter disclosed and
whether the Department should undertake a formalized program to recognize such
corporate cooperation and to ensure that favorable consideration is given on the basis
of objective criteria in all cases.

I thank you and the Subcommittee again for inviting me to testify on March 11, 2008, and thank
you and Representative Cannon for the opportunity to submit these additional views for the

record.
urV

Georgs, ,7eZwillig 111

cc: Honorable Christopher B. Cannon
Honorable Mark Filip, Deputy Attorney General of the United States
Honorable Brian A. Benczkowski, Principal Deputy Assistant Attorney General for
Legislative Affairs

Sincerely,y
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