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VOTER SUPPRESSION

TUESDAY, FEBRUARY 26, 2008

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CONSTITUTION,
CriviL RIGHTS, AND CIVIL LIBERTIES,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 10:30 a.m., in
Room 2141, Rayburn House Office Building, the Honorable Jerrold
Nadler (Chairman of the Subcommittee) presiding.

Present: Representatives Conyers, Nadler, Davis, Wasserman
Schultz, Ellison, Scott, Watt, Cohen, Franks, and Pence.

Staff present: David Lachmann, Subcommittee Chief of Staff,
LaShawn Warren, Majority Counsel; Kanya Bennett, Majority
Counsel; Caroline Mays, Majority Professional Staff Member; and
Paul Taylor, Minority Council.

Mr. NADLER. This hearing of the Subcommittee on the Constitu-
tion, Civil Rights, and Civil Liberties will now come to order.

Today’s hearing will examine the problem of voter suppression
and the work of the Department of Justice in protecting the right
of all voters to exercise their franchise. The Chair recognizes him-
self for 5 minutes for an opening statement.

Today’s hearing is part of the Subcommittee’s continuing over-
sight over the work of the Department of Justice’s Civil Rights Di-
vision and its responsibility to protect the right to vote. I can think
of no more important right than the right to exercise the franchise
freely, fairly, without fear or intimidation.

Our Nation’s history is one of expanding inclusion. We have ex-
panded the franchise to include all persons, regardless of race, color
or previous condition of servitude, gender, and age. We have en-
acted the Voting Rights Act, the Help America Vote Act and the
Motor Vehicle Voter Law. We have just renewed the Voting Rights
Act in the last Congress with almost no dissent.

The rights on paper are not the same as rights in fact. For that
we need vigorous enforcement.

Efforts by both official and private parties to suppress the vote,
especially of certain groups targeted by race or belief, are unaccept-
able. Today we examine that problem and the extent to which the
Department of Justice is faithfully discharging its duty to protect
the rights of all voters.

We have an outstanding lineup of witnesses. And I want to wel-
come them, and I look forward to their testimony.
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With that, I yield back. I would now recognize our distinguished
Ranking minority, the gentleman from Arizona, Mr. Franks, for his
opening statement.

Mr. FRANKS. Well, thank you, Mr. Chairman. Mr. Chairman, vot-
ing is the life blood of a democracy. And there are no legitimate
leaders in a democracy without legitimate elections.

I would like to draw to everyone’s attention two letters that were
sent about a month ago to the Nevada state Democratic party.
These letters illustrate the danger posed when we cannot verify
legal voters or when existing voting laws go uninforced. Both let-
ters request an investigation into voter suppression regarding ac-
tions taken by the Clinton and Obama presidential campaigns. I
will first read from the letter from the Obama campaign.

“I request that the Nevada state Democratic party conduct an in-
quiry into an apparent and disturbing pattern of incidents reported
at precinct locations throughout the State during the January 19th
caucus. These reports suggest the possibility of activity conducted
in violation of party rules and the rights of voters, activity that, as
the volume and distribution of these complaints indicate, may have
been planned and coordinated with the willful intention to distort
the process in favor of one candidate, Senator Clinton.

“A sheet of instructions provided by the Clinton campaign to its
precinct workers captures its program for the caucus. ‘It is not ille-
gal unless they, the temporary precinct chairs, tell you so.””

This certainly suggests that for the Clinton campaign the opera-
tive standard of conduct was simply and only what it could get
away with.

The Obama campaign claimed to receive well over 1,000 accounts
of misconduct. “Those Hillary people closed the doors on our people,
and we had to call the cops in some precincts to have locks cut
from the doors. They slipped people in the back doors. They sent
people home at 11:30 when it was illegal to prevent people from
voting before noon.”

Another wrote, “In precinct 21 a Democratic worker who was
clearly for Hillary refused to register Obama supporters and said
she was registering Hillary supporters only.”

Now let us read the letter from the Clinton campaign.

“The Clinton campaign wishes to bring to your attention,” speak-
ing again to the party, Mr. Chairman. “We have received evidence,
a premeditated and predesigned plan by the Obama campaign to
engage in systemic corruption of caucus procedures. Compounding
this blatant distortion of the caucus rules was an egregious effort
by the Obama campaign to manipulate the voter registration proc-
ess in its favor thereby disenfranchising countless voters.

“Caucus chairs obviously supporting Obama deliberately mis-
counted votes to favor Senator Obama, deliberately counted unreg-
istered persons as Obama votes and deliberately counted young
children as Obama votes. Many Clinton supporters were threat-
ened with employment termination or other discipline if they cau-
cused for Senator Clinton.”

These incidents may constitute any number of very serious viola-
tions of Federal elections laws. The Obama campaign’s allegation
that Clinton campaign workers were “turning our supporters away
by asking to see their I.D.s and telling them they weren’t valid,”
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is particularly unsettling, since such abuse could be remedied if
there were a single secure universally recognized and accepted
voter 1.D.

My own state of Arizona has enacted just such a law. Public sup-
port for secure voter I.D. remains very strong, Mr. Chairman. Ac-
cording to the independent pollster, Scott Rasmussen, “Support for
the concept is overwhelming. More than three-fourths of Repub-
lican supporters showed identification as did 63 percent of Demo-
crats and independents, 58 percent of Blacks, 69 percent of Whites,
and 66 percent of other ethnic or racial minorities backed the con-
cept.”

Indiana’s voter I.D. law proves that such laws do not diminish
voter turnout. Rather—and this is the important point, Mr. Chair-
man, rather, they can increase voter turnout by giving legal voters
the security of knowing that their vote will count and that it will
not be negated by the vote of someone voting illegally. Curiously,
it has turned out that the lead plaintiff challenging the Indiana
law was actually illegally registered to vote in two States.

Dual registration invites voter fraud, and the plaintiff actually
reinforced Indiana’s defense arguments. With these concerns in
mind, I look forward to hearing from all of our witnesses today and
to exploring what Congress and the Justice Department can do to
help maintain the integrity of the election process.

And thank you, Mr. Chairman.

Mr. NADLER. I thank the gentleman.

I now recognize for an opening statement the distinguished
Chairman of the full Committee, Mr. Conyers.

Mr. CoNYERS. Thank you, Chairman Nadler.

And thank you, too, Ranking Member Trent Franks, because this
is not an insignificant matter that we are bringing forward. The
right to vote is the basis that all our Democratic form of govern-
ment is built on. I only want to add a comment from the excellent
statement issued by Chairman Nadler.

Because you see, too many Americans continue to face barriers
preventing them from exercising their right to vote. If you don’t be-
lieve that, take a look at all the work the NAACP has done, the
Mexican-American Legal Defense Fund, the American Civil Lib-
erties Union, the Asian-American Legal Defense Fund, to name a
few. And it has become and will become obvious because of these
important hearings of increasing targets of minority communities’
voters of voter suppression tactics, of which there seem to be an
ever-expanding number.

So the critical question to be asked here this morning is what is
the Justice Department doing to protect the right to vote for all
Americans, particularly in light of the upcoming presidential elec-
tion now only months away. The right to vote and fair access to the
ballot box are obvious—the components of a truly Democratic soci-
ety.

Now, the department’s enforcement record in recent years bears
scrutiny. That is why we are here. First, I am troubled by the de-
partment’s over-emphasis on pursuing voter fraud cases, which
were the basis of a number of the firings of U.S. attorneys and
what is now widely regarded as the politicization of the Depart-
ment of Justice itself.
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And we are pursuing these so-called voter fraud cases to the ex-
clusion of voter suppression cases. Given the fact that voter fraud
is so rare and that State law enforcement agencies are already ac-
tively pursuing individual voter fraud cases, the department’s pol-
icy represents, from my point of view, a misallocation of scarce re-
sources and misplaced priorities.

Department records show 24 people were convicted or pleaded
guilty to illegal voting, not last year, but between the years 2002
and 2005. That is an average of eight people a year. While voter
fraud is not to be ignored, it is unacceptable for the department to
pursue voter fraud cases and disregard flagrant examples of voter
suppression.

Now, the next item that we want our invited guests to think
about with us is the department’s decision to intervene in support
of the controversial Indiana photo identification law, thought to be
one of the most Draconian pieces of legislation of its type in the
country. It is particularly problematic because without doubt, this
law will disenfranchise minorities, the elderly, the disabled.

And to make matters worse, the Department of Justice has sent
letters to 10 States, Iowa, Massachusetts, Mississippi, Nebraska,
North Carolina, Rhode Island, South Dakota, Texas, Utah, and
Vermont to pressure them to purge their voter rolls before the 2008
election, which could adversely effect many thousands of voters.

And finally, despite complaints about vote caging incidents that
occurred in Ohio, in Pennsylvania, Florida, Nevada, and Wisconsin
during the course of the 2004 presidential election, the department
didn’t file a single lawsuit to stop this illegal practice. Instead, the
department officials incredibly wrote a letter defending the GOP,
the Republican efforts to engage in vote caging.

And so, Mr. Chairman, it seems to me in recent years instead of
promoting access to the poll, the voting section of the Department
of Justice seems to have used its enforcement authority to deny ac-
cess and promote barriers to block legitimate voters from partici-
pating in the political process. The Civil Rights Division has failed
to fully enforce Section 2 of the Voting Rights Act largely aimed at
combating racial discrimination in the voting process.

And in the first 6 years of the present Administration, fewer Sec-
tion 2 cases were brought by the voting section than in any other
Administration since 1982. The number of Section 2 cases brought
on behalf of African-Americans has come to a virtual standstill.

While different Administrations have different enforcement prior-
ities, it is a dereliction of duty for the Civil Rights Division not to
bring voter suppression cases on behalf of African-Americans to
protect their constitutional right to vote. The department’s role as
a protector of voting rights is critical, especially as this upcoming
election approaches.

And already voting problems and questionable tactics in the on-
going presidential primaries are surfacing. So, please, Mr. Rep-
resentative of the Department of Justice, consider these points that
have been brought to your attention, and let us plan to really get
to work on them.

And, Mr. Chairman, I thank you for the additional time that you
gave me.

Mr. NADLER. I thank the gentleman.
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The gentleman from Indiana is recognized.

Mr. PENCE. Thank you, Chairman. Thank you for the courtesy.
And no one on this Committee holds the Chairman of this Com-
mittee, of this full Committee in higher esteem than I do. But I felt
duty-bound as a loyal Hoosier and someone who also cherishes the
blood-bought right to vote to speak a few moments in opening re-
marks on behalf of the voter I.D. law in the state of Indiana.

Respectfully quoting the Chairman, I think if I took my notes
correctly, he referred to Indiana’s law as one of the “most Draco-
nian pieces of legislation of its type in the Nation,” and also as-
serted that it would “disenfranchise the elderly and the disabled.”
I would like to just say by way of opening remarks that I take ex-
ception to those characterizations of our law.

I am anxious to hear the testimony of our witness today about
the department’s decision to file an amicus brief in the Supreme
Court in the Indiana voter I.D. law. The reality is recent experi-
ence under Indiana’s voter I.D. law shows that such laws do not
diminish voter turnout at all. In fact, there is some evidence that
they increase voter turnout.

As was recently reported, voter turnout among Democrats im-
proved slightly last year in Indiana despite a new law requiring
voters to show photo identification at the polls. Jeffrey D. Milo, a
professor at the University of Missouri compared the 2006 mid-
term elections, the first since Indiana’s law was enacted, to the
2002 elections and said voter turnout increased about 2 percentage
points. He said the increase was consistent across counties with the
highest percentage of Democrats.

I am anxious to get our witnesses’ sense of where this increased
turnout derives. Many of us in Indiana believe that securing voter
1.D. laws and requiring legal voters to demonstrate their identity
at the polling place actually encourages participation because it
gives people confidence that their vote will count and that there is
fundamental integrity in the system.

And let me also say that despite the characterization of this law
as Draconian, there i1s enormous public support for securing voter
1.D. laws. According to the Washington Times recently, “Two-thirds
of Americans, including a majority of racial and ethnic minorities,
say the government should make voters show photo identification
before voting.”

Sixty-three percent of Democrats and Independents, 58 percent
of Blacks, 69 percent of Whites, 66 percent of other ethnic and ra-
cial minorities backed the concept. And I would love to hear our
fvitnesses’ reflections on what accounts for the popularity of these
aws.

I am grateful, Mr. Chairman, for the courtesy of this opening
statement. But we in Indiana anxiously await the Supreme Court’s
judgment in this matter.

But I must say that in my humble opinion that requiring voters
to demonstrate their identity with a photo identification is the way
we do at airports, the way many of us do when we are engaging
in financial transactions, I believe, actually encourages participa-
tion. It encourages voter confidence, and it builds on a foundation
of confidence in the system that I believe is greatly in the interest
of our democracy.
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And so, with that defense of our Indiana law, I yield back.

Mr. NADLER. Thank you. I would simply point out that the turn-
out in 2006 was way up all over the country, regardless of voter
ID. cards over the 2002 election.

In the interest of proceeding to our witness and mindful of our
busy schedules, I would ask that other Members submit their
statements for the record. Without objection, all Members will have
5 legislative days to submit opening statements for inclusion in the
record. Without objection, the Chair will be authorized to declare
a recess of the hearing.

As we ask questions of our witness, the Chair will recognize
Members in the order of their seniority in the Subcommittee alter-
nating between majority and minority, provided that the Member
is present when his or her turn arrives. Members who are not
present when their turn begins will be recognized after the other
Members have had the opportunity to ask their questions. The
Chair reserves the right to accommodate a Member who is un-
avoidably late or only able to be with us for a short time.

Our first witness today is Asheesh Agarwal, Deputy Assistant
Attorney General of the Department of Justice Civil Rights Divi-
sion. He heads the division’s voting section. Mr. Agarwal is a grad-
uate of the University of Chicago’s School of Law. And we welcome
you here today.

Before we begin, it is customary for the Committee to swear in
its witnesses. If you would please stand and raise your right hand
to take the oath. Do you swear or affirm under penalty of perjury
that the testimony you are about to give is true and correct to the
best of your knowledge, information, and belief? Let the record re-
flect that the witness answered in the affirmative.

You may be seated. Your written statement will be made part of
the record in its entirety. I would ask that you now summarize
your testimony in 5 minutes or less. To help you stay within that
time there is a timing light at your table. When 1 minute remains,
the light will switch from green to yellow and then to red when the
5 minutes are up.

Mr. Agarwal?

TESTIMONY OF ASHEESH AGARWAL, DEPUTY ASSISTANT AT-
TORNEY GENERAL, CIVIL RIGHTS DIVISION, DEPARTMENT
OF JUSTICE

Mr. AGARWAL. Thank you. Mr. Chairman, Ranking Member
Franks, Members of the Subcommittee, it is a pleasure to appear
before you to represent the Department of Justice and the dedi-
cated professionals of the voting section of the Civil Rights Divi-
sion. I am honored to serve the people of the United States as a
deputy assistant attorney general.

I am pleased to report that the Civil Rights Division remains
diligent in protecting voting rights of all Americans. I would like
to share with you some of the highlights of our work.

As the Subcommittee knows, the President and the Department
strongly supported the recent reauthorization of the Voting Rights
Act. The Civil Rights Division is vigorously defending that statute’s
constitutionality in Federal court here in the District of Columbia.
Oral argument on the cross-summary judgment motions was held
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on September 2007. I was proud to argue part of that case myself
on behalf of the Department and in support of the law.

In addition, we have had tremendous success recently under all
of the statutes that we enforce. In the last 2 years we have won
four trials and successfully resolved three other cases under Sec-
tion 2 of the Voting Rights Act. These cases include a lawsuit
against Long County, Georgia for improper challenges to Hispanic-
American voters based entirely on their perceived race and eth-
nicity. At least three of the challenged citizens were on active duty
with the United States Army. We successfully resolved this matter
with a consent decree.

The cases also include a vote dilution suit against the city of Eu-
clid, Ohio on behalf of African-American voters. Although African-
Americans comprise nearly 30 percent of the city’s electorate, not
a single African-American candidate has ever been elected to the
nine-member city council or to any other office.

In August 2007, the court ruled that the city’s method of electing
its city council violated the Voting Rights Act. We are proud of this
result.

We are also actively pursuing other violations of Section 2. For
example, we recently notified two jurisdictions that enforcement ac-
tions have been authorized under Section 2 based on minority vote
dilution, one in South Carolina on behalf of African-American vot-
ers and one in Florida on behalf of Hispanic voters.

We have also broken records with regard to enforcement of Sec-
tion 208 of the Voting Rights Act. As the Subcommittee knows,
Section 208 assures all voters who need assistance in marking
their ballots the right to choose a person they trust to provide that
assistance. Voters may choose any person other than an agent of
their employer or union to assist them in the voting booth.

During the past 7 years, we have brought nine of the 11 suits
ever brought by the Department under Section 208, including the
first case ever to protect the rights of Haitian-American voters.
These suits help combat voter suppression.

For example, in Philadelphia a poll worker forbid a Spanish-
speaking citizen with limited English skills from using her daugh-
ter to translate for her in the voting booth. This same poll worker
then entered the voting booth with the voter and ultimately suc-
ceeded in mismarking the voter’s ballot for a candidate the voter
did not wish to vote for. We were able to resolve this matter with
a consent decree.

We also remain committed to enforcing the language minority re-
quirements of the Voting Rights Act. We filed nine lawsuits under
these provisions in fiscal year 2007. During the past 7 years, the
Civil Rights Division has brought more cases under the minority
language provisions of the Voting Rights Act than in all other years
combined since 1965. These include the first cases ever on behalf
of voters of Korean, Vietnamese, and Filipino heritage.

Finally, the Department is busy preparing for the 2008 elections.
As we have in the past, we will implement a comprehensive elec-
tion day program to help ensure ballot access. As in previous years,
we will coordinate the deployment of hundreds of Federal Govern-
ment employees in counties, cities, and towns across the country to
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ensure access to the polls as required by our Nation’s civil rights
laws.

In identifying locations, the Civil Rights Division will again seek
out the views of many organizations, including advocacy groups for
minority voters, for voters with disabilities, as well as State and
local officials. The division looks forward to continuing to work
closely and cooperatively with this Subcommittee in its effort to
protect the voting rights of all Americans. I look forward to your
questions.

[The prepared statement of Mr. Agarwal follows:]
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PREPARED STATEMENT OF ASHEESH AGARWAL

Statement of
Asheesh Agarwal
Deputy Assistant Attorney General
Civil Rights Division
Department of Justice

Before the
Subcommittee on the Constitution, Civil Rights, and Civil Liberties,
Committee on the Judiciary
United States House of Representatives

Concerning
“Voter Suppression”

February 8, 2008

Thank you. Mr. Chairman, Ranking Member Franks, Members of the
Subcommittee, it is a pleasure to appear before you to represent the dedicated
professionals of the Voting Section of the Civil Rights Division.

I am honored to serve the people of the United States as a Deputy Assistant
Attorney General for the Civil Rights Division. Tam pleased to report that the Civil
Rights Division remains diligent in protecting voting rights.

The right to vote is the foundation of our democratic system of government. The
President and the Department strongly supported the Voting Rights Act Reauthorization
and Amendments Act of 2006, named for three heroines of the Civil Rights movement,
Fannie Lou Hamer, Rosa Parks, and Coretta Scott King. During the signing ceremony at
the White House, President Bush said, “My administration will vigorously enforce the
provisions of this law, and we will defend it in court.” The Civil Rights Division is
committed to carrying out the President’s promise. In fact, the Department currently is
vigorously defending the statute’s constitutionality in federal court here in the District of
Columbia. Oral argument on the cross-summary judgment motions was held on
September 17, 2007.

The Civil Rights Division is responsible for enforcing several laws that protect
voting rights, and T will discuss the Division’s work under each of those laws. First,
however, it is worth noting that under our nation’s federal system of government, the
primary responsibility for the method and manner of elections lies with the States.
Article I, Section 4, of the Constitution states, “The Times, Places and Manner of holding
Elections for Senators and Representatives shall be prescribed in each State by the
Legislature thereof.” Thus, each State holds responsibility for conducting its own
elections. However, Article 1, Section 4, goes on to provide: “[B]ut the Congress may at
any time by Law make or alter such Regulations” with respect to federal elections. The
Fourteenth and Fifteenth Amendments likewise authorize congressional action in the
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elections sphere. Therefore, except where Congress has expressly decided to legislate
otherwise, States maintain responsibility for the conduct of elections.

Congress has passed legislation in certain distinct areas related to voting and
elections. These laws include, among others, the Voting Rights Act of 1965 and
subsequent amendments thereto, the Uniformed and Overseas Citizen Absentee Voting
Act of 1986 (UIOCAVA), the National Voter Registration Act of 1993 (Motor Voter or
NVRA), and the Help America Vote Act of 2002 (HAVA). The Civil Rights Division
enforces the civil provisions of these laws. Pursuant to 28 C.F.R. §§ 50 and 55, the vast
majority of criminal matters involving possible federal election offenses are assigned to
and supervised by the Criminal Division and are prosecuted by United States Attorneys’
Offices. However, a small percentage of voting-related offenses are principally assigned
to the Civil Rights Division to handle or supervise.

The Voting Section is committed to enforcing vigorously each of the statutes
within its jurisdiction. The 18 new lawsuits we filed in calendar year 2006 is double the
average number of lawsuits filed annually in the preceding 30 years.

In 2006, the President signed the Voting Rights Act Reauthorization and
Amendments Act of 2006, which renewed for another 25 years certain provisions of the
Act that had been set to expire. The Voting Rights Act has proven to be one of the most
successful pieces of civil rights legislation ever enacted. However, as long as all citizens
do not have equal access to the polls, our work is not finished. As President Bush said,
“In four decades since the Voting Rights Act was first passed, we’ve made progress
toward equality, yet the work for a more perfect union is never ending.”

Section 2 of the Voting Rights Act prohibits intentional, purposeful racial
discrimination in voting as well as conduct with a racially discriminatory effect.
Although most commonly used to address issues of minority vote dilution, Section 2 also
has been the basis for other types of legal relief involving voter registration and election-
day practices, including: the use of dual (state and municipal) voter registration systems,
the refusal to recruit or hire minority poll workers, the intentional targeting of voters for
challenges based on their race or ethnicity, misconduct by poll officials favoring
candidates of a particular race, changes in candidate residency requirements intended to
disqualify minority candidates, and actions and failures to act resulting in the denial of
equal access to the political process for language minority voters, in the form of hostile
poll workers and refusal to permit bilingual assistance.

In 2006, the Division’s Voting Section filed and resolved a lawsuit under Section
2 against Long County, Georgia, for improper challenges to Hispanic-American voters —
including at least three United States citizens on active duty with the United States Army
— based entirely on their perceived race and ethnicity. The Section also filed a Section 2
lawsuit in Ohio in 2006 that challenged the City of Euclid, Ohio’s mixed at-large/ward
method of electing its city council on the basis that it unlawfully diluted the voting
strength of African-American voters. Although African Americans comprise nearly 30
percent of the ¢ity’s electorate, and there have been eight recent African-American
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candidates for the Euclid City Council, not a single African-American candidate has ever
been elected to the nine-member city council or to any other city office. In August 2007,
the court ruled that the city’s method of electing its city council violated the Voting
Rights Act and stayed Euclid’s council elections until a new method of election is
approved by the court.

Also among our successes under Section 2 is the Division’s lawsuit against
Osceola County, Florida, where we brought a challenge to the county’s at-large election
system. In October 2006, we prevailed at trial. The court held that the at-large election
system violated the rights of Hispanic voters under Section 2 and ordered the county to
abandon it. In December 2006, the court adopted the remedial election system proposed
by the United States and ordered a special election under that election plan that took
place in April 2007.

The United States filed a complaint on December 15, 2006, alleging that Port
Chester, New York’s at-large system of electing its governing Board of Trustees diluted
the voting strength of Port Chester’s Hispanic citizens, in violation of Section 2 of the
Voting Rights Act of 1965. On March 2, 2007, after an evidentiary hearing, the court
enjoined the March 20 elections, holding that the United States was likely to succeed on
its claim. On January 17, 2008, the court ruled that the at-large system of election used
by Port Chester to elect its trustees violates the Voting Rights Act because it denies
Hispanics an equal opportunity to participate in the political process. The court ordered
the parties to file proposed remedial plans by February 7, 2008. According to the
evidence adduced at trial, and as cited in the court’s opinion, the 2000 census shows that
almost half of Port Chester’s residents, and 22 percent of Port Chester’s citizens of voting
age, were Hispanic. By July 2006, the number of Hispanic citizens of voting age had
increased to about 28 percent. Despite these figures, no Hispanic has ever been elected to
Port Chester’s municipal legislature, the six-member Board of Trustees. Indeed, no
Hispanic has ever been elected to any public office in Port Chester, despite the fact that
Hispanic candidates have run for office six times — twice for the Board of Trustees and
four times for the Port Chester Board of Education, which manages a school system that
is overwhelmingly Hispanic.

Also in 2007, in Fremont County, Wyoming, the Division successtully defended
the constitutionality of Section 2 of the Voting Rights Act, for the fourth time in this
Administration. In addition, the Division filed and resolved a claim under Section 2
involving discrimination against Hispanic voters at the polls in Philadelphia and obtained
additional relief in an earlier Section 2 suit on behalf of Native American voters in Cibola
County, New Mexico. The actions against Philadelphia and Cibola County are
noteworthy because both involve claims not only under the Voting Rights Act but also
under HAV A and the NVRA. In Cibola County, which initially involved claims under
Sections 2 and 203, the Division brought additional claims after the County failed to
process voter registration applications of Laguna Pueblo and other Native American
voters, removed Native American voters from the rolls without the notice required by the
NVRA, and failed to provide provisional ballots to Native American voters in violation
of HAVA. In Philadelphia, the Division added to our original Section 203 and 208
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claims additional counts under Sections 2 and 4(e) of the Act to protect Hispanic voters, a
count under the NVRA pursuant to which the City has agreed to remove from the rolls
the names of numerous ineligible voters, including those who are deceased or have
moved, and two counts under HAVA — to assure that accessible machines are available to
voters with disabilities and that required signs at the polls also are posted in Spanish.

In 2007, the Section litigated a case in Mississippi under Sections 2 and 11(b) of
the Voting Rights Act. On June 29, 2007, U.S. Senior District Judge Tom S. Lee found
the defendants in United States v. Tke Brown ef al. (S.D. Miss.) liable for violating the
Voting Rights Act by discriminating against white voters and white candidates. The
Division will continue to closely investigate claims of voter discrimination and
vigorously pursue actions on behalf of all Americans wherever violations of federal law
are found.

In recent years, the Division has broken records with regard to enforcement of
Section 208 of the Voting Rights Act. Section 208 assures all voters who need assistance
in marking their ballots the right to choose a person they trust to provide that assistance.
Voters may choose any person other than an agent of their employer or union to assist
them in the voting booth. During the past six years, we have brought nine of the eleven
such claims brought by the Department since Section 208 was enacted twenty-five years
ago, including the first case ever under the Voting Rights Act to protect the rights of
Haitian Americans.

Our commitment to enforcing the language minority requirements of the Voting
Rights Act, reauthorized by Congress in 2006, remains strong, with nine lawsuits filed in
fiscal year 2007. In September 2007, we settled the first lawsuit filed under Section 203
on behalf of Korean Americans in the City of Walnut, California. During the past 7
vears, the Civil Rights Division has brought more cases under the minority language
provisions than in all other years combined since 1965, Specifically, we have
successfully litigated over 60 percent of all the Department’s language minority cases in
the history of the Voting Rights Act. These cases include the first Voting Rights Act
cases in history on behalf of Filipino, Korean, and Vietnamese Americans.

Our cases on behalf of language minority voters have made a remarkable
difference in the accessibility of the election process to those voters. As a result of our
lawsuit, Boston now employs five times more bilingual poll workers than before. Asa
result of our lawsuit, San Diego added over 1,000 bilingual poll workers, and Hispanic
voter registration increased by over 20 percent between our settlement in July 2004 and
the November 2004 general election. There was a similar increase among Filipino
voters, and Vietnamese voter registration rose 37 percent. Our lawsuits also spur
voluntary compliance: after the San Diego lawsuit, Los Angeles County added over 2,200
bilingual poll workers, an increase of over 62 percent. In many cases, violations of
Section 203 are accompanied by such overt discrimination by poll workers that Section 2
claims could have been brought as well. However, we have been able to obtain complete
and comprehensive relief through our litigation and remedies under Section 203 without
the added expense and delay of a Section 2 claim.
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In 2006, the Voting Section processed the largest number of Section 5
submissions in its history. The Division has interposed five objections to submissions
pursuant to Section S since January 2006, in Georgia, Texas, Alabama, North Carolina,
and Michigan, and in 2006 filed a Section 5 enforcement action. Additionally, the
Division is vigorously defending the constitutionality of Section 5 of the Voting Rights
Act in an action brought by a Texas jurisdiction in 2006 and filed an amicus briefin a
Mississippi Section 5 case in 2007. The Division also consented to four actions since
2006 brought by jurisdictions that satisfied the statutory requirements for obtaining a
release, or “bailout,” from Section 5 coverage.

The Division also has made a major technological advance in Section 5 with our
new e-Submigsion program. Now, state and local officials can make Section 5
submissions on-line. This will make it easier for jurisdictions to comply, encourage
complete submissions, ease our processing of submissions, and allow the Voting Section
staff more time to study the changes and identify those that may be discriminatory.

The Division has continued to work diligently to protect the voting rights of our
nation’s military and overseas citizens. The Division has enforcement responsibility for
UOCAVA, which ensures that overseas citizens and members of the military, and their
household dependents, are able to request, receive, and cast a ballot for federal offices in
a timely manner for federal elections. Just since January 2008, we have taken legal
action in two States to resolve UOCAVA violations for the February 5 federal primary
elections. In lllinois, we participated as amicus curiae in a case to ensure the State
adequately ensured the voting opportunities for UOCAVA voters under their truncated
2008 election calendar, and on January 30, the court approved a consent decree with
Tennessee to resolve our complaint filed over the late mailing of overseas ballots in that
state. In calendar year 2006, we filed successful UOCAVA suits in Alabama,
Connecticut, and North Carolina and reached a voluntary legislative solution without the
need for litigation in South Carolina. In Alabama and North Carolina, we obtained relief
for military and overseas voters in the form of State legislation. We also obtained
permanent relief in the form of legislation in a suit originally filed against Pennsylvania
in 2004. The Civil Rights Division will continue to make every effort to ensure that our
citizens abroad and the brave men and women of our military are afforded a full
opportunity to participate in federal elections.

Since 2001, the Voting Section has filed 10 suits alleging violations of the
National Voter Registration Act. Since 2006, we filed lawsuits containing NVRA claims
in Indiana, Maine, New Jersey, Philadelphia, and Cibola County, New Mexico. Every
one of these suits was resolved by agreed orders.

Aside from lawsuits, we actively investigate the practices of jurisdictions to see
whether they are complying with federal law. In the past year, we sent letters to a dozen
states inquiring about their list maintenance practices when we learned that there
appeared to be significant imbalances between their numbers of registered voters and
their citizen populations. In the past few months, we sent letters to 18 states inquiring
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about their practices and procedures regarding the provision of voter registration
opportunities at state offices that provide public assistance, disability, and other services.

With January 1, 2006, came the first year of full, nationwide implementation of
the database and accessible voting machine requirements of HAVA. HAVA requires that
each State and territory have a statewide computerized voter registration database in
place for federal elections, and that the voting systems used in federal elections, among
other requirements, provide accessible voting for persons with disabilities in each polling
place in the nation.

The Division worked hard to help States prepare HAVA’s requirements, through
speeches and mailings to election officials, responses to requests for our views on various
issues, and maintaining a detailed website on HAVA issues as well as cooperative
discussions with States aimed at achieving voluntary compliance. A significant example
of the success of the Division's cooperative approach in working with States on HAVA
compliance came in California. Prior to the 2006 deadline, the Voting Section reached an
important memorandum of agreement with California regarding its badly stalled database
implementation. California’s newly appointed Secretary of State sought the Division’s
help to work cooperatively on a solution, and the Division put significant time and
resources into working with the State to craft a workable agreement providing for both
interim and permanent solutions. The agreement has served as a model for other States in
their database compliance efforts.

Where cooperative efforts prove unsuccessful, the Division enforces HAVA
through litigation. Since January 2006, the Division filed lawsuits against the States of
New York, Alabama, Maine, and New Jersey. In New York and Maine, the States had
failed to make significant progress on both the accessible voting equipment and the
statewide databases. In Alabama and New lJersey, the States had not yet implemented
HAVA-compliant statewide databases for voter registration. The Division ultimately
obtained a favorable judgment and remedial order in Alabama, a preliminary injunction
and the entry of a remedial order in New York, and favorable consent decrees in Maine
and New Jersey. The Division recently won a motion for further relief against New York
for failure to achieve full compliance with HAVA’s voting system requirements, and the
court there has entered a supplemental remedial order to cure the continuing violations.
In addition, we filed HAV A claims against Galveston County, Texas, for failing to
provide provisional ballots to individuals eligible to vote, post required voting
information at polling places, and provide adequate instructions for mail-in registrants
and first time voters. We also filed HAVA claims against an Arizona locality for its
failure to follow the voter information posting requirements of the Act, and our recent
lawsuits in Cibola County, New Mexico, and Philadelphia, Pennsylvania, discussed
above, also included HAVA claims to protect Native American and voters with
disabilities, respectively. The Division also has defended three challenges to HAVA in a
private suit involving the HAVA accessible machine requirement. A separate
Pennsylvania State court judgment barring the use of accessible machines was overturned
after the Division gave formal notice of its intent to file a federal lawsuit.
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A major component of the Division’s work to protect voting rights is its election
monitoring program, which is among the most effective means of ensuring that federal
voting rights are respected on election day. The Justice Department deploys hundreds of
personnel to monitor elections across the country. In 2006, the Division deployed a
record number of Department monitors and federal observers from the Office of
Personnel Management to jurisdictions across the country for a mid-term election. In
total, more than 800 federal personnel monitored the polls in 69 political subdivisions in
22 States during the November 7, 2006, election. In calendar year 2006, we sent over
1,500 federal personnel to monitor elections, doubling the number sent in 2000, a
presidential election year.

During calendar year 2004, a record 1,463 federal observers and 533 Department
personnel were sent to monitor 163 elections in 106 jurisdictions in 29 states. This
compares to the 640 federal observers and 110 Department personnel deployed during the
entire 2000 presidential calendar year.

For the 2008 elections, the Civil Rights Division will implement a comprehensive
Election Day program to help ensure ballot access. As in previous years, the Civil Rights
Division will coordinate the deployment of hundreds of federal government employees in
counties, cities, and towns across the country to ensure access to the polls as required by
our nation’s civil rights laws.

As in prior years, the Division will monitor States’ compliance with the
requirements of the Voting Rights Act, the Help America Vote Act, the Uniformed and
Overseas Citizens Absentee Voting Act, and the National Voter Registration Act,
instituting enforcement actions as necessary. In that regard, we will closely monitor
compliance with our numerous court orders, consent decrees, and other agreements,
many of which will be in effect through the 2008 election cycle. The Civil Rights
Division’s efforts to ensure voter access in accordance with federal law will include
training a responsible official, the District Election Official (DEO), in every U.S.
Attorney’s Office across the country on ballot access laws.

Such extensive efforts require substantial planning. Our decisions to deploy
observers and monitors are made carefully and purposefully so that our resources are
used where they are most needed. To that end, Department officials will meet with
representatives of a number of civil rights organizations prior to the 2008 general
election, including organizations that advocate on behalf of racial and language
minorities, as well as groups that focus on disability rights. Department officials also will
meet with representatives of State and local election officials before the 2008 general
election. These meetings will provide a forum for discussion of State and local officials’
concerns.

On election day, Department personnel here in Washington will stand ready. We
will have numerous phone lines ready to handle calls from citizens with election
complaints, as well as an internet-based mechanism for reporting problems. We will
have personnel at the call center who are fluent in Spanish and the Division’s language
interpretation service to provide translators in other languages.

_8-
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The Civil Rights Division will continue vigorously to protect the voting rights of
all Americans.
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Mr. NADLER. Thank you. I will begin by recognizing myself for
5 minutes to question Mr. Agarwal.

Mr. Agarwal, historically, vote caging schemes have been used to
suppress minority votes. When allegations of vote caging occurred
back in 1990, the Department of Justice took swift action sending
the FBI out immediately to investigate. The Department filed a
Federal lawsuit against the Republican party in, I think it was,
South Carolina and the Helms campaign and obtained declaratory
and injunctive relief in the form of a consent judgment and decree.

Ha?s the Department’s position against vote caging changed since
19907

Mr. AGARWAL. Thank you, Mr. Chairman. The Department
stands ready to investigate any allegation that voters are being dis-
criminated against on the basis of their race.

Mr. NADLER. That wasn’t my question. Has the Department’s po-
sition against vote caging changed since 19907

Mr. AcarRwAL. Congressman, whether any particular set of cir-
cumstances constitutes a violation of Federal law will depend on
the facts and circumstances. If——

Mr. NADLER. Excuse me. Does the Department—you are evading
my question. Does the Department still regard what is commonly
known as vote caging as depriving people of the right to vote as
illegal?

Mr. AGARWAL. Congressman, with respect, that term vote caging
is subject to many meanings. Whether a particular:

Mr. NADLER. Does the Department regard what it regarded as
vote caging in 1990 and got a consent decree against—are you still
opposed to that?

Mr. AGARWAL. I am aware of no change in departmental policy
between 1990 and today on that point.

Mr. NADLER. Thank you.

There were complaints of vote caging in Florida, Nevada, Wis-
consin, and Ohio in 2004. How many vote caging investigations
were initiated by the Department in response to these complaints?

Mr. AGARWAL. Again, Congressman, we are vigorously inves-
tigating complaints that arose as a result of the 2006 mid-term
elections.

Mr. NADLER. Wait a minute. I asked about 2004.

Mr. AGARWAL. Fair enough. Congressman, I joined the Civil
Rights Division in the summer of 2006. To the extent that there
were concerns raised about the 2004 elections I am confident that
my predecessors in the Civil Rights Division

Mr. NADLER. Were there any prosecutions as the result of vote
caging allegations in the 2004 elections?

Mr. AGARWAL. I am aware of no criminal prosecutions certainly.

Mr. NADLER. Were there any other kind of prosecutions?

Mr. AGARWAL. Not that I am aware of.

Mr. NADLER. Okay. Why not?

Mr. AGARWAL. Well, Congressman, I can tell you that the De-
partment has remained vigilant in protecting the voting rights of
all Americans.

Mr. NADLER. Well, so you say, but we are trying to investigate
whether that is true. There were complaints of vote caging in Flor-
ida in 2004, Nevada, Wisconsin, and Ohio. You are aware of no
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prosecutions? Were they investigated? Were these complaints in-
vestigated?

Mr. AGARWAL. Let us take Florida, if we can. I can tell you that
a member of the—a career member of the Civil Rights Division was
on the ground in Florida in advance of the 2000 elections, was
aware of the caging allegations as you describe them and worked
cooperatively with State and local officials and with members of
both political parties to ensure that those lists that were created
ultimately were not used to challenge voters.

Mr. NADLER. Well, what happened? I mean, there were com-
plaints after the election that they were used obviously in Florida,
Nevada, Wisconsin, and Ohio. The Department initiated no pros-
ecutions. Were there reports issued by the Department answering
these allegations saying they weren’t true or they weren’t illegal?
Or did those investigations just disappear into the ocean?

Mr. AGARWAL. Congressman, again, I joined the division in 2006,
so I am not aware specifically of what happened to those investiga-
tions.

Mr. NADLER. Can you get detailed written answers to these ques-
tions to this Committee within the next 2 weeks?

Mr. AGARWAL. I will be happy to take that back to the Depart-
ment, Congressman.

Mr. NADLER. Will you commit to getting written responses to this
Committee in the next 2 weeks, not to take it back to the Depart-
ment, to get responses?

Mr. AGARWAL. I will absolutely commit to looking into it during
the next 2 weeks.

Mr. NADLER. Will you commit to having your response to this
Committee within the next 2 weeks?

Mr. AGARWAL. Congressman——

Mr. NADLER. And the reason I am being so hard-nosed about this
is that our experience is that when we get commitments from the
Department to respond to us, nothing happens for years. We never
get responses.

Mr. AGARWAL. Congressman, I will commit to providing some
type of written response within the next 2 weeks.

Mr. NADLER. Thank you. How do you plan to address complaints
of vote caging in the upcoming election cycle?

Mr. AGARWAL. We will implement a comprehensive election day
program which will include the deployment of hundreds of Federal
monitors and observers around the country. In determining where
to deploy those people, we will

Mr. NADLER. Excuse me. That is election day. Do you plan to do
anything in advance of election day about people or parties or enti-
ties or groups or whoever, who send out mail to voters in minority
communities with instructions to return the mail?

Mr. AGARWAL. Absolutely. Congressman, during the next 9
months we will meet regularly. And we have been meeting with
State and local election officials, representatives of, for example,
the National Association of Secretary of States with minority
groups. And we will listen to their concerns. And——

Mr. NADLER. Okay. Thank you. I have one further question as
my time is running out. So let me just ask this quickly.
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I am increasingly concerned by reports of significant staff turn-
over within the voting section. As you are aware, we are quickly
approaching the 2008 presidential election and the 2010 census,
which means there likely will be an upsurge in Section 5 submis-
sions.

It is my understanding that of the 25 experienced Section 5 ana-
lysts, only nine now remain. What steps are you taking to ensure
that there will be sufficient experienced Section 5 analysts and at-
torneys to accommodate the increase of Section 5 submissions
which can reasonably be anticipated because of the 2008 election
and the 2010 census?

Mr. AGARWAL. Congressman, we fully intend to have sufficient
numbers of trained analysts ready to go after the 2010 census.

Mr. NADLER. What about the 2008 election?

Mr. AGARWAL. We have sufficient analysts onboard today——

Mr. NADLER. Nine analysts is sufficient?

Mr. AGARWAL. Congressman, in 2006 the Department was able
to analyze over 7,100 submissions, which was substantially greater
than the number typically received in an election year.

Mr. NADLER. And how many analysts did you have in 2006?

Mr. AGARWAL. I don’t know the number offhand, but I can get
that information for you.

Mr. NADLER. Because it is my understanding that the Depart-
ment has generally had at least 25 and that, as I said, of the 25
experienced analysts, only nine remain. So can you get that infor-
mation to us, please?

Mr. AGARWAL. I can get that.

Mr. NADLER. About how many the Department has had, how
many it has now, how many have any kind of experience longer
than, say, 2 or 3 years.

Mr. AGARWAL. I can get you whatever information we have, Con-
gressman.

Mr. NADLER. Thank you.

I now yield for 5 minutes of questioning to the distinguished gen-
tleman from Arizona.

Mr. FRANKS. Well, thank you, Mr. Chairman.

Thank you, Mr. Agarwal. We have had a little turnover in Con-
gress here, too. And it hasn’t been a pretty picture. I hope you do
address the Chairman’s concerns there.

Mr. Agarwal, you and your Department filed an amicus brief in
the Supreme Court case involving Indiana voter law. Can you
elaborate on that and tell us why you did it and what the effect
of the law was in your mind?

Mr. AGARWAL. Of course, Congressman. The Department filed
that amicus brief because the Department determined that the
issues raised in the Crawford case in the Supreme Court could ef-
fect the enforcement of Federal law, including Federal criminal law
and on the civil side, the Civil Rights Division’s enforcement of the
Help America Vote Act, which, as you know, contains its own voter
identification requirement.

Mr. FRANKS. Well, you know, the recent experience under Indi-
ana’s voter law shows that the I.D. laws don’t diminish voter turn-
out at all, but they actually increase the voter turnout. That has
been our experience in Arizona as well. And voter turnout among
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Democrats improved slightly last year in Indiana despite a new law
requiring voters to show photo identification at the polls.

Jeffrey Milyo, professor at the University of Missouri, compared
the 2006 mid-term elections—the first since Indiana’s law was en-
acted—to the 2002 elections and said voter turnout increased by
about 2 percentage points. He said the increase was consistent
across the counties with the highest percentage of Democrats.

Do you think this increased turnout could be explained—I have
made this case many times. But do you think it is explained by the
fact that securing voter 1.D. laws gives legal voters the security of
knowing that their vote will count and that it will not be negated
by the vote of someone voting illegally and thereby making them
more likely to vote because they know their vote will be counted?

Mr. AGARWAL. Congressman, interestingly enough, the Federal
district court in the Georgia I.D. litigation found there was a ra-
tional relationship between the goal of deterring voter fraud and
the enactment of voter 1.D. laws. The Supreme Court had noted in
the Priscilla case from 2 years ago that increased confidence in the
elections is something that is very important and the States have
legitimate interest in.

Mr. FrRANKS. Well, Mr. Agarwal, to your knowledge, has any
court anywhere in America found that any voter has been prohib-
ited from voting in a State that has a voter I.D. law because the
voter did not possess a form of I.D. necessary to vote under that
State’s law?

Mr. AGARWAL. I am not aware of a single court that has made
such a finding, Congressman.

Mr. FRANKS. And how did the Federal district court rule on the
challenge to the Georgia voter I.D. law? And explain that to us a
little bit.

Mr. AGARWAL. Well, the Georgia court ultimately upheld that
State’s voter I.D. law. Interestingly enough, the court found that
the plaintiff's expert report was unreliable. The expert had relied
on data showing that the district court judge himself lacked a driv-
er’s license. And based in part on that flawed data, the court found
that the report was unreliable.

Mr. FrRaNKS. Well, Mr. Agarwal, you know, there are sometimes
claims made that illegal immigrants safe from Mexico are voting in
our elections. And I am not going to really address that because I
don’t know what the circumstances there are. But it is interesting
to me that in Mexico one of the main elements they have in their
elections is a voter I.D. law. They want to make sure that they can
distinguish legal voters from illegal voters.

And I just would say to the Chairman and to the Committee here
that I think that it is a reasonable thing to believe that when we
have confidence in the election process that that serves the cause
of democracy for all voters concerned. And I believe that it will ulti-
mately make this country more secure in its own elections and
even emphasize to the world in a greater way why democracy, why
a representative form of government that relies upon every day
citizens choosing their leaders to be the best in the world.

And with that, I yield back, Mr. Chairman.

Mr. CONYERS. [Presiding.] Thank you, Mr. Franks. I am assum-
ing the chair for Chairman Nadler while he is absent. And I want-
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ed to begin our discussion, Mr. Agarwal, by asking you do you be-
lieve that voter I.D. laws increase voting among minorities?

Mr. AGARWAL. Congressman, the Department has not taken a po-
sition on the policy angles regarding voter identification laws. That
is a determination to be made by Congress and by the States.

Mr. CONYERS. This is not a policy question. I am asking you. I
am merely asking you if you have any information, knowledge or
belief that voter I.D. laws increase voter turnout. That is not a pol-
icy question.

Mr. AGARWAL. In our amicus brief filed in the Supreme Court we
did cite to the Milyo study that was referenced by Congressman
Pence, which did find that there was an increase in turnout after
the enactment of voter I.D. laws in Indiana.

Mr. CoNYERS. Well, yes, but that doesn’t lead you to answer my
question in the affirmative?

Mr. AGARWAL. Congressman, I am really not able to answer that
question at this time. I think that would need more data. But I can
tell you that there have been—at least this one study which did
find an increased turnout.

Mr. CONYERS. Sure, okay. Well, thanks a lot.

Now, we have a number of issues in my opening statement which
I am going to give you a copy of before you leave because these
weren’t just rhetorical remarks. They were issues that we need to
have answered specifically. Would you be willing to go through my
opening statement and respond to them?

Mr. AGARWAL. With pleasure, Congressman.

Mr. CoNYERS. Thank you.

Now, with regard to the Tim Griffin case in Florida in which
Members of the other body, Senators Whitehouse and Kennedy,
called for a Department of Justice investigation into allegations
that Tim Griffin in Florida, a former Republican National Com-
mittee opposition researcher, and others at the RNC may have en-
gaged in caging during the 2004 elections. Are you familiar with
that matter? Or have you heard about it?

Mr. AGARWAL. I have heard about it, yes.

Mr. CONYERS. All right. Is there any indication or do you have
any information that there is a Department of Justice investigation
ongoing in that matter?

Mr. AGARWAL. I am aware of no such ongoing investigation with-
in the civil rights or criminal divisions, Congressman. And I should
also mention that the Department recently sent a letter to the Sen-
ate indicating that at least as of 2007 they had not, the Depart-
ment, had not been aware of those allegations.

Mr. CONYERS. All right. And the letter was sent to Senator Ken-
nedy and Senator Whitehouse?

Mr. AGARWAL. I believe so, perhaps Senator Leahy, yes.

Mr. CONYERS. So there has been nothing done about them, or it
looks like there won’t be even an investigation.

Mr. AGARWAL. Congressman, as I said during my opening state-
ment, the Department takes very seriously any allegations that
voters are being discriminated against on the basis of their race.
And I think we have an outstanding record of bringing lawsuits
where necessary to protect the rights of minority voters.
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Mr. CoONYERS. Well, yes, but that doesn’t answer my question.
That is a wonderful statement on behalf of the Department of Jus-
tice. But you are doing nothing in this case. Well, I guess I have
to interpret for you what you are saying to me, is that because you
are so concerned about this issue and nothing was done, this must
not have had any merit to justify an investigation. Is that what you
are telling me and the way you talk in the Department of Justice?

Mr. AGARWAL. Congressman, whether any particular factual alle-
gations raise an issue of a violation of Federal law depends on all
the facts and circumstances. If——

Mr. CONYERS. Well, of course. I mean, how else could we operate
since the Department of Justice has been depoliticized? But what
has that got to do with what happened in this matter? I am trying
to find it out. Can we save a little time and you get back to me
on this matter, since I didn’t get a letter, and you are the first to
tell me about it?

Mr. AGARWAL. Congressman, we will be happy to take a look at
any allegations the congressman thinks raise a possible violation of
Federal law.

Mr. CoNYERS. Well, I want you to get back to me even if it
doesn’t raise a violation of law. I am trying to find out what hap-
pened to it, not what you think about it.

Mr. AGARWAL. I will take that back to the Department, Congress-
man.

Mr. CoNYERS. Okay, thank you very much. You know, I don’t get
the sense of cooperation. And it may be my attitude and not your
attitude. But, you know, you can fine tune these responses and
shade them all you want, but we have got to get to the bottom of
this problem.

I understand that you are representing the Department, and you
have got to come here prepared to defend the Department. I don’t
expect anything else. But you could save us a little time because
this isn’t going to work anymore. I don’t know where you testify,
probably a lot of places. But we have got to get right down to the
facts, sir. I would appreciate a little more definitive response rather
than us having to qualify, qualify, qualify, if you can.

Mr. AGARWAL. Absolutely, Congressman. With apologies, I did
join the division in 2006. But I will be happy to get the information
that I can for you.

Mr. CONYERS. Okay. Well, I joined the Congress in 1965. But no-
body holds me responsible for everything that has happened either
before or since then. And I am not holding you responsible to know
about everything that happened before 2006, not at all.

I would like now to turn to my good friend, Mike Pence, from In-
diana.

Mr. PENCE. Thank you, Chairman.

And again, I would like to welcome our witness. And thank you
for your service to the country from 2006, before and since.

A couple quick questions about the Department’s view of the
Help America Vote Act, specifically here. My understanding—Arti-
cle 1, Section 4 of the Constitution delegates to the States broad
authority to regulate the conduct of Federal elections. The Help
America Vote Act passes Congress in 2002. Is it the Department’s
judgment that that, in effect, supplanted the preeminence of States
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in the administration of elections? Or is it intended to supplement?
What is the Department’s view?

Mr. AGARWAL. Thank you, Congressman. The Help America Vote
Act sets a certain floor that States need to satisfy. For example,
they need to meet certain database requirements. They have to
comply with certain posting requirements for language minorities.
But States are free to enact other legislation.

Mr. PENCE. Forgive me for interrupting. So it is very much a
floor that States are not invited necessarily, but certainly under
the Constitution are free to have additional requirements on top of
that basic floor?

Mr. AGARWAL. That is absolutely correct, Congressman.

Mr. PENCE. I want to get into what Indiana has done, but also
some of the Carter-Baker recommendations. But let me say to
begin with—and I think this is reflecting the tone on both sides of
this Committee. This is a very serious issue. I don’t take this at
all lightly. I don’t take the concerns of the Chairman of the Sub-
committee or the Chairman of this Committee lightly at all.

I believe that the integrity of the vote is the integrity of the de-
mocracy. And that happens one vote at a time.

So don’t misunderstand what may be my parochial pride in what
Hoosiers are attempting to do as in any way diminishing the
dreadful seriousness we think about which you are charged and
this Department is charged. That being said, are you familiar with
the Carter-Baker commission and its recommendations?

Mr. AGARWAL. I am, Congressman.

Mr. PENCE. Is it accurate that the Carter-Baker commission con-
vened after the 2004 presidential elections, which, of course, were
fraught with controversy on these topics, that among those rec-
ommendations in post-Help America Voting Act reforms was—and
I am quoting now, that this bipartisan commission suggested, “To
ensure that persons presenting themselves at the polling place are
the ones on the registration list, the commission recommends that
States require voters to use the real I.D. card, which was mandated
in a law signed by the President in 2005”? Is it accurate to say that
bipartisan commission recommended photo identification require-
ments at polling places?

Mr. AGARWAL. That is certainly my understanding, Congress-
man. And I would add that those recommendations were also sup-
ported by former U.N. Ambassador Andrew Young.

Mr. PENCE. Former U.N. Ambassador Andrew Young?

Mr. AGARWAL. Correct, who had been U.N. ambassador under
President Carter.

Mr. PENCE. Let me see if I can get an answer specifically. Are
you aware of any instance where the Justice Department has been
called upon to investigate allegations of a voter being
disenfranchised at the polling place as a function of a photo identi-
fication law like Indiana’s?

Mr. AGARWAL. Congressman, that is an excellent question and no
court has found that a voter has been prevented from voting be-
cause of a voter I.D. law.

Mr. PENCE. Now, in the state of Indiana we have worked hard
to accommodate and to alleviate any hardship that a photo identi-
fication—I am sure you are aware of our law, the brief the Justice
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Department has filed. Indiana has made provision for people who
can’t afford to pay for a photo I.D. We have also given people who
don’t have a photo 1.D. a chance to file a provisional vote.

I think it is a week to 10 days that they can then come back and
present. And with regard to other States, do other States do as In-
diana has done and provide those kind of accommodations to en-
sure that individuals are not disenfranchised?

Mr. AGARWAL. That is correct, Congressman, they do. I believe
that most States do have alternate procedures to vote for voters
who may lack photo identification.

Mr. PENCE. And so, again, to go back, now, you said to me no
court has found that an American citizen entitled to vote has been
deprived of their franchise to vote by virtue of photo identification
laws like Indiana’s. But let me ask you specifically as my time runs
out. Are you aware of any—is there any complaint before or allega-
tion before the Justice Department to your knowledge today of an
individual who says that they were deprived of their right to vote
because of a photo identification law?

Mr. AGARWAL. I am not aware of any such allegation that would
raise a—obviously the Department has limited jurisdiction. I am
not aware of any information that is presented to the Department
that would constitute a violation of Federal law.

Mr. PENCE. Okay.

Mr. AGARWAL. So the answer is no.

Mr. PENCE. Okay. Out of courtesy to my colleagues I will yield
back. I thank the Chairman.

Mr. CoNYERS. Thank you.

The Chair recognizes the distinguished gentlelady from Florida,
Debbie Wasserman Schultz.

Ms. WASSERMAN SCHULTZ. Thank you, Mr. Chairman.

Welcome to the Committee. I have a couple of questions related
to the National Voter Registration Act and Section 7. Because as
you know, and we have been discussing that this morning, that re-
quires States to provide assistance to voters in public agencies
when they are there for other benefits to register to vote.

And a study produced by ACORN and Project Vote called Un-
equal Access: Neglecting the National Voter Registration Act 1995
to 2007 showed that voter registrations generated from public as-
sistance agencies nationwide have declined 79 percent between
1995 and 2007 when the National Voter Registration Act was first
implemented in 2005 and 2006. Here are my concerns.

In your written statement you assert that since 2006 the voting
section filed lawsuits containing NVRA claims in Indiana, Maine,
New Jersey, Philadelphia, and Cibola County, New Mexico. And it
is my understanding that four of the five lawsuits were filed, not
to enhance voter registration opportunities, but instead to force
States to conduct massive purges of their registration lists under
Section 8 of the NVRA. Is this correct?

Mr. AGARWAL. Congresswoman, we have filed 10 lawsuits under
the NVRA during this Administration. Five of them included alle-
gations that States were improperly removing voters from the polls.
And two of them were under Section 7.

I should also add, if I could briefly, that in 2007 we sent 18 let-
ters to different States regarding their compliance or lack of com-
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pliance with Section 7 of the NVRA. And it is my understanding
that at least two of those States have already begun the process
of drafting legislation to bring them into compliance.

Ms. WASSERMAN SCHULTZ. Okay, but excuse me. The purpose of
Section 7 is not to ensure that States are purging voters, but to en-
sure that they are registering voters. So why would half the law-
suits that you filed deal with the purging of voters?

Mr. AGARWAL. Well, Congresswoman, we filed two lawsuits
under Section 7 during this Administration. We are prosecuting
one of them. And in 2007 we sent out 18 letters

Ms. WASSERMAN SCHULTZ. But are you also pursuing States to
enlslu‘;"e that they purge voters that you don’t believe belong on the
rolls?

Mr. AGARWAL. We enforce all the provisions of the NVRA.

Ms. WASSERMAN SCHULTZ. I realize that. But are you more ag-
gressively pursuing States to encourage them to purge voters rath-
er than pursuing Section 7, which ensures the registration of vot-
ers? I would think that it would be more important for the Depart-
ment to be ensuring that we have more qualified registered voters
on the rolls as opposed to making sure that we aggressively purge
voters when much of that purging in recent years has shown to be
overly aggressive and purged voters who were valid and belonged
on the rolls.

Mr. AGARWAL. Congresswoman, we are enforcing both Section 7
and Section 8.

Ms. WASSERMAN SCHULTZ. I realize that. But are you more ag-
gressive—I mean, I think just looking at the percentage of lawsuits
that you are pursuing the numbers bear out. If you are only pur-
suing two Section 7 lawsuits and the others relate to purging of
voters from the rolls, then I think one could logically conclude that
you are more aggressively going after States to ensure that they
purge. Is that the case?

Mr. AGARWAL. With respect, Congresswoman, I would disagree
with that characterization because five of the eight Section 8 law-
suits that we have brought do include allegations that the jurisdic-
tions were improperly removing voters.

Ms. WASSERMAN SCHULTZ. How do you explain the 79 percent de-
crease in the number of registered voters that were added to the
rolls if you have been aggressively ensuring that Section 7 is en-
forced?

Mr. AcarRwAL. Congresswoman, I am aware of that study, and
that is part of the reason why we sent out 18 letters in 2007 to
gather information regarding States

Ms. WASSERMAN SCHULTZ. Well, good, I am glad you raised those
18 letters. When we are talking about the 18 States that you did
send letters to, that was just a few months ago on August 30, 2007.
You began that inquiry.

And you sent letters to Vermont, Alaska, Alabama, Arizona, Con-
necticut, Hawaii, Iowa, Illinois, Massachusetts, Maine, Michigan,
Mississippi, Montana, Nebraska, New York, Pennsylvania, Utah,
and South Carolina. Now, Florida, Texas, and Virginia also ranked
in the bottom 10, and they did not receive letters. So can you an-
swer why you chose not to send letters to Florida, Texas, and Vir-
ginia? And if not, then why have you failed to take measures to en-
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sure that all of, including the worst offenders of Section 7 viola-
tions, were included in your pursuit?

Mr. AGARWAL. Congresswoman, with respect to the letter that we
sent out, we did not send out letters to every State because we

Ms. WASSERMAN SCHULTZ. You sent out 18. Why not 21?7

Mr. AGARWAL. With respect to some States, Congresswoman, we
already had and continue to have substantial information, and so,
there is simply no need to send out letters.

Ms. WASSERMAN SCHULTZ. Well, wait. Why not Florida, for exam-
ple? I am a little partial to Florida, as you might imagine, where
we specifically have had egregious violations of purging voters from
the rolls, the use of lists that were inappropriately used, of felons
who turned out not to be felons. Why have you excluded Florida
and not pursued Florida and sent them a letter? We are in the bot-
tom 10.

Mr. AGARWAL. Congresswoman, I don’t know the answer to that.
And with respect, it would be inappropriate for me to comment
on——

Ms. WASSERMAN SCHULTZ. Mr. Chairman, if you could ask the
witness to answer that question specifically and include it in the
information that you asked and that the Chairman of the Sub-
committee asked for in the next 2 weeks. I would appreciate it.

Mr. CONYERS. You heard her request.

Mr. AGARWAL. I will take that back to the Department. But I
should add that the Department cannot get into, you know, dis-
closing our deliberative process in determining where we are

Ms. WASSERMAN SCHULTZ. They can certainly tell us why they
chose to exclude one State that was in the bottom 10 and had
among the most egregious violations of Section 7. I don’t think that
is something that you are not permitted to disclose.

Mr. AGARWAL. I will be happy to take that back to the Depart-
ment, Congresswoman.

Ms. WASSERMAN SCHULTZ. Thank you very much.

I yield back.

Mr. CoNYERS. Thank you very much.

The Chair recognizes the distinguished gentleman from Min-
nesota, Keith Ellison.

Mr. EvLLISON. It wasn’t too long ago that John Tanner was here
before us. And he had been reported as saying that while it is a
shame that elderly voters may be disenfranchised by new voter I.D.
restriction at the polls because many of them don’t have driver’s li-
censes, minorities don’t have to worry about that because they die
first. Do you remember that?

Mr. AGARWAL. Yes, Congressman.

Mr. ELLISON. Was he right?

Mr. AGARWAL. Congressman, Mr. Tanner has apologized for
those comments.

Mr. ELLISON. I didn’t ask you whether he apologized. I asked you
whether he was right.

Mr. AGARWAL. Congressman, Mr. Tanner has apologized for
those comments.

Mr. ELLISON. Is he right? Is he right or not?

Mr. AGARWAL. Congressman, Mr. Tanner has apologized for
those comments.
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Mr. ELLISON. I heard that answer. I am asking you whether he
is right. Are you declining to answer?

Mr. AGARWAL. He has stepped down——

Mr. ELLISON. I want to ask you if you are refusing to answer my
question.

Mr. AGARWAL. Congressman, Mr. Tanner——

Mr. ELLISON. Are you refusing to answer my question?

Mr. AGARWAL. Congressman

Mr. ELLISON. Well, then answer it.

Mr. AGARWAL. Congressman, Mr. Tanner has apologized for
those comments.

Mr. ELLISON. I heard you say that.

Mr. AGARWAL. He has stepped down from his leadership role at
the Department.

Mr. ELLISON. I heard you say that. Was he right?

Mr. AGARWAL. Congressman, I am not here to throw dirt on John
Tanner. He was a dedicated

Mr. ELLISON. Well, let me ask you this. Let me ask you this
question because I am not asking you about whether he is dedi-
cated or not. I am asking you whether he was right. But you don’t
want to answer. So let me ask you this. When he said that seniors,
older voters, senior citizens will be disenfranchised by new photo
LD. restrictions at the polls, was he right about that?

Mr. AGARWAL. Congressman, I can tell you what courts have
found on that point.

Mr. ELLISON. I want to ask you if he was right or not. Are you
familiar with the Wisconsin study that was done in June of 2005,
the University of Wisconsin?

Mr. AGARWAL. I am not sure that I am, Congressman.

Mr. ELLISON. Okay. Well, there was a study out there. And you
are the deputy of the voting rights section, right?

Mr. AGARWAL. I am a deputy assistant attorney general.

Mr. ELLISON. Right, right. And I would assume that since you
know all about other studies, that you had read the literature out
there. Are you telling me that you are not familiar with the June
2005 University of Wisconsin study on the impact of photographic
identifications on voters?

Mr. AGARWAL. Congressman, there are a lot of studies out there.

Mr. ELLISON. You don’t know about that one?

Mr. AGARWAL. There are a lot of studies out there, Congressman.

Mr. ELLISON. Just tell me whether you know about it or not.
State yes or no.

Mr. AGARWAL. Not offhand, I do not know about the study you
are talking about.

Mr. ELLISON. Okay. Well, I did. I read that study. And I read the
one you talked about as well. And in the University of Wisconsin
study it estimated that 23 percent of the people aged 65 and over
did not have a photo I.D. Do you dispute that? No, because you
didn’t read the study. Good point.

Less than half of the Milwaukee county’s African-American and
Hispanic adults did not have a valid driver’s license or photo iden-
tification compared to 85 percent of their White counterparts who
did. Are you familiar with that finding?

Mr. AGARWAL. But Congressman, it is interesting——
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Mr. ELLISON. Are you familiar with that study or not? Are you
familiar with that finding?

Mr. AGARWAL. There have been a lot of findings made by a lot
of studies.

Mr. ELLISON. I am asking you about this finding. Just say yes
or no. Why can’t

Mr. AGARWAL. I am not familiar with that particular study.

Mr. ELLISON [continuing]. You—thank you. So that would be no.
All right. Are you familiar with the other finding that stated that
for young minority adults ages 18 to 24 about 26 percent of the Af-
rican-American youth and 34 percent of the Hispanic youth had a
valid driver’s license compared to 71 percent of their White coun-
terparts who did? I guess you don’t know about that one, either?

Mr. AGARWAL. Congressman, I am familiar with a lot of studies.
I can tell you what courts have found with respect

Mr. ELLISON. There is no question in front of you right now, sir.
I am going to ask you to wait until I get my question ready. You
know, let us just talk about Indiana for a moment. Now, I wrote
an amicus brief opposing the Indiana statute because it is unconsti-
tutional. Are you familiar with the 24th Amendment?

Mr. AGARWAL. I believe so.

Mr. ELLISON. There are a lot of those, too. Do you know that one?

Mr. AGARWAL. I am familiar with the Constitution, Congress-
man.

Mr. ELLISON. What does it say? What does it say? What does the
24th Amendment say?

Mr. AGARWAL. It is the poll tax amendment.

Mr. ELLISON. Good. Right answer. And doesn’t it say that to im-
pose a financial barrier to voting is unconstitutional?

Mr. AGARWAL. I don’t have the language in front of me, but that
is the gist of it, correct.

Mr. ELLISON. Right. And to acquire a photographic I.D. would re-
quire some money, right?

Mr. AGARWAL. Well, in Indiana the State provides for——

Mr. ELLISON. How much does it cost? How much does I.D. cost
in Indiana?

Mr. AGARWAL. Well, the State does have provisions for free photo
1.D.

Mr. ELLISON. I am not asking you about that. I am asking how
much an I.D. costs in Indiana.

Mr. AGARWAL. Well, I don’t know the answer to that. But I do
know that Indiana provides for a free photo 1.D.

Mr. ELLISON. Okay. What do you have to do to get a free 1.D.?
Do you have to state your economic status to get a free 1.D.? Do
you?have to state your economic status to get a free I.D. in Indi-
ana’

Mr. AGARWAL. There is an——

Mr. ELLISON. You are the deputy attorney general. You should
know this. Do you have to state your—under oath state your eco-
nomic status to get a free I.D.?

Mr. AGARWAL. There is an indigency exception under Indiana
law. I am not familiar——

Mr. ELLISON. And do you have to state your income to apply
under that exception?
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Mr. AGARWAL. I am not familiar with all of their requirements
of the indigency exception.

Mr. ELLISON. Well, I am, and you do. As a matter of fact, the
24th Amendment says that economic status cannot be a barrier to
the ballot box. And to have to swear that you are poor to get a free
1.D. is requiring that you—is making income a barrier to the ballot
box.

The Indiana law is a flagrant violation of the law. And I look for-
ward to it being struck down as unconstitutional.

Mr. CoNYERS. The Chairman of the Crime Subcommittee on Ju-
diciary, Mr. Bobby Scott.

Mr. Scort. Thank you very much.

I just had a couple of questions and just wanted to ask the wit-
ness’ position on what the Department’s position is when you find
that there has been a campaign to intentionally mislead voters as
to their eligibility, their right to vote, the location of the polling
place or otherwise misleading people into possibly missing their op-
portunity to vote. What is the Department’s position on that?

Mr. AGARWAL. If there were credible allegations of that, we will
absolutely look into them. It could very well be a violation of either
Section 2 of the Voting Rights Act or, depending on the specific
facts and circumstances, possibly Federal criminal law as well.

Mr. ScorT. And so, if people are passing literature suggesting
the wrong date for the election or the polling place has been moved
when it, in fact, hasn’t or something like that, that could be a
criminal violation?

Mr. AGARWAL. That is correct, Congressman.

Mr. ScoTT. And do you prosecute such activities?

Mr. AGARWAL. We certainly have the ability to do so, and we cer-
tainly would look into those types of allegations.

Mr. ScOTT. And any allegation has been brought to the attention
of the Civil Rights Division, to your knowledge, since you have
been there?

Mr. AGARWAL. We have been looking into allegations regarding
events that occurred during the 2006 mid-term elections. For exam-
ple, in Orange County some information was sent primarily to mi-
nority voters. We immediately contacted the State and local offi-
cials, have been working with them. And currently our criminal
section within the Civil Rights Division is looking at that matter.

Mr. ScorT. And so, if there are other examples of that that are
brought to your attention we can count on the division, the Civil
Rights Division to follow through both civilly and criminally?

Mr. AGARWAL. Absolutely, we will take a look at it.

Mr. Scortt. If appropriate?

Mr. AGARWAL. Absolutely.

Mr. ScoTT. Voter caging—what is the Civil Rights Division’s po-
sition on voter caging?

Mr. AGARWAL. Well, again, as I tried to explain earlier, whether
a specific set of facts raises a violation of Federal law will depend
on all the facts and circumstances. It is not illegal simply to chal-
lenge voters, out from any other facts. If there is evidence that the
voters are being targeted because of their race, that could poten-
tially raise issues about violation of Section 2.



30

Mr. ScoTT. Is additional legislation appropriate to clarify that so
that there is no question that a campaign targeting people because
of their race for challenges would be illegal?

Mr. AGARWAL. And if any legislation is submitted, the Depart-
ment will certainly be happy to take a look at it.

Mr. ScorT. Does the Civil Rights Division have a position on
these computer voting machines where you cannot get a recount?

Mr. AGARWAL. Congressman, with respect to the issue of election
equipment, it is one that is primarily handled by the election as-
sistance commission. We have a very narrow piece of that pie in
ensuring under HAVA that election equipment is accessible to vot-
ers with disabilities.

Mr. ScortT. If it were ascertained that the equipment had dis-
criminatory impact, that is that there are a lot more mistakes or
under-voting in certain communities than others, would not that
have a civil rights implication?

Mr. AGARWAL. Potentially. And if there are such allegations,
again, we would be happy to take a look at them.

Mr. SCOTT. Are you familiar with the report produced by the
Asian-American Legal Defense and Education Fund entitled,
“Asian-American Access to Democracy and the 2006 Elections™?

Mr. AGARWAL. I believe that I have seen that, yes.

Mr. Scort. They allege excessive inquiries for voter identification
for Asian-Americans that others were not subjected to. If those
could be sustained, what would the Civil Rights Division’s response
be?

Mr. AGARWAL. We would absolutely take a look at bringing a
lawsuit under Section 2 and/or Section 203 of the Voting Rights
Act. But we have done so in many instances already. We filed 27
lawsuits under the language minority provisions of the Voting
Rights Act. That is more than 60 percent of language minority law-
suits ever brought under the Voting Rights Act.

I can give you a concrete example, if you like. In Hamtramck,
Michigan, Bangladeshi and Arab-American voters were singled out
and had their right to vote challenged. A consent decree was en-
tered into. We extended that consent decree during this Adminis-
tration. And as a result of our consent decree, the poll workers in
the state of Michigan now have to train poll workers to prevent
that sort of thing from happening.

Mr. ScoTT. My time has expired. Are you following through on
the allegations in the report?

Mr. AGARWAL. Absolutely, we are.

Mr. ScotT. Okay.

Mr. Chairman, I would ask unanimous consent that the report
that I have just referred to be made part of the record.

Mr. NADLER. [Presiding.] Without objection.

[The information referred to follows:]
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I. INTRODUCTION

Like many minority voters in Florida in 2000, Asian Americans across the nation have
encountered a range of discriminatory barriers when they exercised their right to vote. In
2000 in New York, mistranslated ballots inverted the party headings so that Democrats
were listed as Republicans and vice versa; in San Francisco, a lack of interpreters
resulted in limited English proficient Asian American voters being turned away; and in Los
Angeles, translated materials were hidden from voters. In many states, Asian American
voters faced hostile poll workers and outright discrimination.

For several years, the Asian American Legal Defense and Education Fund (AALDEF)
has monitored elections for anti-Asian voter disenfranchisement. AALDEF has monitored
for compliance with the language assistance provisions (Section 203) and non-
discrimination protections (Section 2) of the federal Voting Rights Act, and, most recently,
implementation of the Help America Vote Act (HAVA). Section 203 requires Asian
language ballots and interpreters in covered jurisdictions. HAVA requires identification of
certain first-time voters and provisional ballots for voters who may otherwise be
prevented from voting. Since 2004, AALDEF successfully persuaded election officials in
several jurisdictions to voluntarily provide language assistance to voters.

This report reviews our observations from monitoring the 2006 Midterm Elections on
November 7, 2006 in 25 cities in nine states and the District of Columbia. Almost 600
volunteer attorneys, law students, and community volunteers inspected 123 poll sites for
mandatory language assistance and surveyed over 4,700 Asian American voters, in 23
Asian languages and dialects, at 82 poll sites about their voting encounters. We
observed first-hand a number of problems and also received complaints from Asian
American voters, interpreters, and other poll workers.

Although local election officials sought to comply with federal laws and provide
assistance to voters, in 2006, we found the following obstacles:

e Limited English proficient Asian Americans had much difficulty in voting. Interpreters
and translated voting materials, if any, were inadequate. Some poll workers were
completely unaware of their responsibilities under the Voting Rights Act and others
consciously refused to make language assistance available to voters.

* Poll workers were hostile and made racist remarks toward Asian American and
limited English proficient voters. Poorly trained poll workers made voting difficult and
frustrated voters.

e Asian American voters’ names were missing or incorrectly listed in voter lists located
at poll sites. Although HAVA requires that these voters be offered provisional ballots,
poll workers denied voters this right.

* Poll workers made improper or excessive demands for identification — often only from
Asian American voters — and misapplied HAVA’s ID requirements.

* |Inadequate notice of poll sites and misdirection to voting booths created much
confusion and discouraged voters.

Vigorous enforcement of voting rights laws as well as concerted effort by local election
officials can remedy many of these problems. AALDEF’s recommendations to ensure
and expand access to the vote are listed at the end of this report.
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Il. BACKGROUND

A. Legal Background

1. The Voting Rights Act

Voting is a fundamental constitutional right.1 Democracy works best when all eligible
voters can participate in the electoral process. Equal access and opportunity to vote are
the first steps towards safeguarding the fundamental right to vote.

In the early 1970s, Congress found that limited English proficiency was a serious barrier
to the political participation of Asian Americans, Latinos, Alaskan Natives, and Native
Americans. Asian American citizens were registered to vote at much lower rates than
non-Hispanic whites.” As a result, Congress adopted the Ianguag;e assistance provisions
of the Voting Rights Act in 1975, and reauthorized them in 2007.~ In enacting these
provisions, Congress found that:

“[T]hrough the use of various practices and procedures,
citizens of language minorities have been effectively
excluded from participation in the electoral process.
Among other factors, the denial of the right to vote of such
minority group citizens is ordinarily directly related to the
unequal educational opportunities afforded them resulting
in high illiteracy and low voting participation.”

The provisions, codified at Section 203, mandate bilingual
ballots and interpreters at voting booths and poll sites in
certain jurisdictions with large populations of limited
English proficient voting age citizens. Section 203 has
helped 700,000 Asian Americans, particularly first-time
voters, fully exercise their right to vote.

Section 203 covers counties where the census finds 5% or
i\ @ more than 10,000 voting-age (over 18 years old) citizens
- who speak the same Asian, Hispanic, or Native American
language, have limited English proficiency, and, as a group, have a higher illiteracy rate
than the national illiteracy rate.® After the 2000 Census, sixteen counties in seven states
— Alaska, California, Hawai’i, lllinois, New York, Texas, and Washington — were required
to provide Asian language assistance.”

Another provision of the Voting Rights Act, Section 208, guarantees that limited English
proficient voters may obtain assistance by persons of their choice.® These individuals
may be friends, relatives, or official election interpreters, but not the voters’ employers or
union representatives. These individuals may also accompany the voters inside the
voting booth to translate the ballot.

Finally, Section 2 of the Voting Rights Act guards against minority voter discrimination.®
Asian Americans who face discrimination in voting may seek remedies that may include
language assistance. The U.S. Department of Justice has brought lawsuits under
Section 2 involving Asian Americans in which it sought translated voting materials and

interpreters to ameliorate the harms that were perpetuated.'®
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2. The Help America Vote Act

Following the 2000 Presidential Election debacle in Florida, former Presidents Gerald
Ford and Jimmy Carter co-chaired the National Commission on Federal Election Reform.
The Commission’s Report, To Assure Pride and Confidence in the Electoral Process
(August 2001), laid the basis and findings for the Help America Vote Act (HAVA), which
Congress enacted in December 2002.

HAVA provides voters with new rights, mandates a series of changes in how states
conduct elections, and provides federal funds to update voting systems and expand
access to the vote. HAVA provides all voters with the opportunity to cast provisional
ballots and makes voting information more accessible by providin%; sample ballots,
instructions on how to vote, and information about voters’ rights.I

HAVA mandates that certain new voters provide identification in order to vote.'?
Identification is required of first-time voters who registered by mail after January 1, 2003.

HAVA also provides federal funds to help states improve election administration. These
funds may be used to improve accessibility to the vote and poll sites for “individuals with
limited proficiency in the English Ianguage.”13 States have broad discretion to use the
money for language assistance or for other purposes, such as purchasing new voting
machines or developing the statewide voter databases required under HAVA.

AALDEF’s voting rights program includes litigation, advocacy, and community education
to eliminate voting barriers and expand access to the vote. AALDEF has won many
victories for Asian American voters since 1985, when it negotiated the first agreement
with the New York City Board of Elections to provide Chinese language assistance at poll
sites.

AALDEF has testified before Congress on the
Voting Rights Act. In 1992, AALDEF testified in
support of expanding the language assistance
provisions. This resulted in ten counties in New
York, California, and Hawai‘i being covered for
Asian language assistance.' In 2006 and
2007, AALDEF again testified in support of
reauthorization of the language assistance
provision for another 25 yeelrs.15 A
comprehensive report on discrimination against
Asian American voters was submitted into the
congressional record.

- AALDEF has conducted multilingual exit polls of
Asian American voters in every major election since 1988. Nearly 11,000 Asian
American voters in eight states and 3,000 in four states were surveyed in the 2004 and
2002 exit polls, respectively.16

AALDEF has monitored voting rights consent decrees by the U.S. Department of Justice
against Hamtramck, MI (2000), Boston, MA (2005), and Philadelphia, PA (2007). Using
findings from past poll monitoring efforts that demonstrated violations of the Voting Rights
Act, AALDEF sued the New York City Board of Elections in 2006 and joined a lawsuit
filed by the U.S. Department of Justice against the City of Boston in 2005.
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2. Asian American Election Protection 2006

On November 7, 2006, AALDEF monitored 172 poll sites'” in 25 cities in 9 states — New
York, New Jersey, Massachusetts, Michi%an, lllinois, Pennsylvania, Washington, Virginia,
Maryland — and the District of Columbia.

AALDEF also surveyed 4,726 Asian American voters, in 23 Asian languages and
dialects,19 about their experiences in voting at 82 poll sites. Aimost 600 volunteer
attorneys, law students, and members of the co-sponsoring organizations observed first-
hand a number of problems and received 200 complaints from Asian American voters,
interpreters, and poll workers. The exit poll and poll site monitoring documented
incidents of anti-Asian voter disenfranchisement and the need for voluntary language
assistance.

AALDEF operated a multilingual telephone hotline to record complaints of voting
problems. Operators spoke eight languages and dialects: English, Cantonese, Mandarin,
Toisan, Korean, Tagalog, Hindi, and Punjabi.

Whenever serious problems arose on Election Day, AALDEF attorneys immediately
contacted local election officials to remedy the situations and also reported these
incidents to other civil rights groups documenting voting problems.

Before the elections, AALDEF conducted 45 voter protection workshops and trainings,
reaching over 2,500 community advocates, lawyers, and students. AALDEF also
provided free legal advice on voting matters to community groups and individual voters.

3. Activities Since 2004
AALDEF was involved in the following voting rights cases:

Chinatown Voter Education Alliance v. Ravitz— AALDEF filed a lawsuit under
Section 203 of the Voting Rights Act against the NYC Board of Elections,
challenging the inadequacy of its Chinese and Korean language assistance
programs. 0

US v. Boston — The U.S. Department of Justice filed a lawsuit against the City of
Boston under Section 2 for discrimination against Chinese and Vietnamese
voters. AALDEF intervened representing Asian American and Latino voters and
organizations. The settlement requires language assistance.?!

US v. New York State Board of Elections — The U.S. Department of Justice filed
an action pressing for compliance under the Help America Vote Act for new
voting machines in New York State. AALDEF intervened on behalf of Asian
American voters and organizations to ensure that new machines will
accommodate multilingual ballots.?2

US v. Philadelphia— The U.S. Department of Justice filed an action under
Section 203 for Spanish language assistance. AALDEF persuaded the City to
voluntarily provide interpreters in Chinese, Korean, Vietnamese, Khmer at poll
sites as part of the settlement.2®

AALDEF continued to advocate for election reforms. AALDEF worked with many groups
to monitor implementation of HAVA’s new requirements and submitted new proposals on
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provisional ballots. AALDEF was a leading member of local coalitions in New York, New
Jersey, Pennsylvania, and Massachusetts.

AALDEF also initiated state legislative proposals for mandatory language assistance.
One bill in Massachusetts extends Asian-language ballots and voter assistance in the
settlement in US v. Boston, which is due to sunset in 2008, and also clarifies that fully
translated ballots should include transliterations of candidates’ names. A bill in New
Jersey amends the current state law that already provides for language assistance in
Spanish to include Asian languages as well.

4. After Election Day 2006

AALDEF received more than 200 complaints of voting problems in 2006. In the weeks
after the elections, AALDEF followed up with voters to confirm the incidents and obtain
more details. AALDEF sent sixteen complaint letters to election officials in each of the
ten jurisdictions. These letters reviewed the most significant problems in detail and
offered concrete recommendations for improvements. These letters were sent to election
officials in the following municipalities:

NY: New York City

MA: Boston, Lowell, Quincy

NJ: Bergen, Middlesex, Hudson

PA: Philadelphia, Upper Darby

MI: Dearborn, Hamtramck, Ann Arbor
IL: Cook County, Chicago

VA: Fairfax, Arlington

MD: Montgomery

WA: Seattle

Washington, DC

This report highlights the most widespread and egregious barriers Asian American voters
encountered during the 2006 Elections.

AALDEF EXIT POLL RESULTS - Nov. 7, 2006

Voters Foreign NoFomal Englishas Largest Asian
Surveyed Born us Native Groups Surveyed
Education  Language

BY ETHNIC GROUP

Chinese 11% 80% 30% 12% 54% N/A

Korean 9% 89% 56% 12% 69% N/A

Filipino 10% 85% 22% 16% 10% N/A

South Asian 17% 88% 22% 12% 23% Asian Indian 57%
Bangladeshi 19%
Pakistani 18%
Indo-Caribbean 4%

Southeast Asian 46% 85% 21% 6% 47% Vietnamese 53%
Cambodian 22%
Thai 7%
Laotian 7%
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AALDEF EXIT POLL RESULTS - Nov. 7, 2006

All Voters Foreign Largest Asian

Surveyed Born Groups Surveyed

4,726 13% 83% 29% 13% 43% Chinese 38%

South Asian' 27%
Korean 14%
Southeast Asian® 8%
Filipino 7%

BY STATE
New York 12% 89% 36% 10% 49% Chinese 46%
Asian Indian 14%
Korean 13%
Bangladeshi 8%
Pakistani 7%
New Jersey 9% 90% 28% 8% 32% Asian Indian 47%
Korean 27%
Filipino 10%
Massachusetts 14% 83% 29% 9% 61% Chinese 56%
Vietnamese 27%
Cambodian 10%
Pennsylvania 16% 68% 15% 18% 30% Chinese 43%
Vietnamese 17%
Asian Indian 11%
Korean 7%
Cambodian 6%
Michigan 24% 55% 8% 24% 23% Arab 24%
Chinese 13%
Asian Indian 11%
Bangladeshi 8%
lllinois 14% 94% 55% 5% 66% Korean 62%
Asian Indian 14%
Filipino 13%
Washington 17% 80% 30% 12% 40% Chinese 60%
Filipino 23%
Vietnamese 8%
Virginia 10% 70% 8% 32% 20% Vietnamese 18%
Korean 17%
Asian Indian 17%
Chinese 15%
Filipino 15%
Maryland 6% 80% 13% 23% 24% Chinese 40%
South Asian 22%
Filipino 13%
Vietnamese 12%
District of 23% 84% 44% 1% 69% Chinese 75%
Columbia Asian Indian 9%

! Includes Asian Indian, Bangladeshi, Pakistani, Indo-Caribbean, Sri Lankan, and Nepalese.
2 Includes Vietnamese, Cambodian, Laotian, Hmong, Thai, Indonesian, Burmese, and Malaysian
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Ill. FINDINGS AND OBSERVATIONS

In AALDEF’s survey, about one in eight respondents stated that the November 2006
elections were the first U.S. elections in which they had voted. Unfortunately, Asian
Americans had to overcome many barriers to exercise their right to vote, including (A) the
lack of language assistance; (B) racist or poorly trained poll workers; (C) incomplete voter
lists and denials of provisional ballots; (D) improper identification checks; and (E) poll site

confusion.

AALDEF Voter Survey, November 7, 2006

Complaint/ Problem Voters
Name not on list of registered voters 133
Voted by provisional ballot 148
No interpreters / translated materials 100
Poll workers were rude/hostile 30
Poll workers poorly trained 59
Directed to wrong poll site/precinct voting booth 51

A. Language Assistance

Limited English proficient Asian Americans had much difficulty in voting. In AALDEF’s
survey, 83% of all respondents were foreign-born naturalized citizens. 29% had no
formal education in the United States,24 and onlg 13% identified English as their native
language. 43% were limited English proficient,2 of which almost half (47%) were first-
time voters.

Limited English Proficiency

Korean I ]

Chinese [ |

Southeast Asian I i i ]

All I ]

South Asian I |

N I [ [ [
Filipino I . . : . |

0% 20% 40% 60% 80% 100%

B Not at all B Not well OModerate O Very Well |

Language assistance, such as interpreters or translated voting materials, if any, was far
from adequate. Notwithstanding federal mandates, poll workers were cavalier in
providing language assistance to voters. In our survey, 100 Asian American voters
complained that there were no interpreters or translated materials available to help them
vote.
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1. Compliance with the Voting Rights Act (Mandatory Language Assistance)

The Voting Rights Act mandates language assistance. Section 203 requires translated
ballots, voting materials, and interpreters at poll sites in counties with large concentrations
of language minority voters. In New York, Chinese assistance is required in Queens,
Brooklyn (Kings County), and Manhattan (New York County), and Korean assistance in
Queens. In Washington, Chinese assistance is required in Seattle (King County).
Litigation under the non-discrimination protections (Section 2) of the Act also mandates
assistance for Chinese and Vietnamese voters in Boston, MA. Notwithstanding positive
efforts by election officials, there have been many shortcomings in compliance.

In New York City, among Chinese American voters, 61% were limited English proficient.
56% needed interpreters, and 48% needed translated materials to vote. Among Korean
voters, 76% were limited English proficient. About 79% needed interpreters and 60%
needed translated materials.

In Boston, among Chinese American voters in Chinatown, 63% were limited English
proficient. 45% needed interpreters, and 69% needed translated materials to vote.
Among Vietnamese voters in Dorchester, 80% were limited English proficient. About
85% needed interpreters and 73% needed translated materials.

In Seattle, among Chinese American voters, 52% were limited English proficient. 47%
needed interpreters and 69% needed translated materials to vote.

a. Translated Voting Materials and Signs Missing

Section 203 requires the translation and posting of all voting signs and materials.
However, many poll sites did not have the required translated signs and materials.

For example, in New York, the multilingual “New York State Voter Bill of Rights” sign,
which was also required under HAVA, was missing from 26 poll sites (34% of all sites
inspected).

One poll site in Jackson Heights, NY had only one translated provisional ballot which was
to be used by hundreds of Chinese voters. In Seattle, WA and Boston, MA, special
packages of translated voting materials were never delivered to targeted poll sites.

Some poll workers were both uninformed and unwilling to display the translated voting
materials properly. In Boston, the poll site warden insisted that the materials did not need
to be displayed until voters requested them.

Limited English proficient voters had to ask specifically for translated materials, and such
requests often had to be made in English. In Dorchester, a Vietnamese voter complained
that ballots were available only in English and Spanish. But Vietnamese ballots were
indeed available; they were simply placed on a back table out of sight.

Poll workers provided Asian American voters with assistance in the wrong language.
One Asian American voter in Woodside, NY was given an English/Spanish provisional
ballot envelope to complete.

In Seattle, WA, election officials refused to translate required voting information.
Translations of four state ballot measures were not included in Chinese Voter Pamphlets.
Officials argued that translated voter pamphlets on state ballot measures were not
required, because only King county is covered under Section 203 for Asian language
assistance. If any voting materials are available to English-speaking voters in the
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covered county, then they must also be made available, in the same form, to Chinese
speaking voters in the county as well.

b. Interpreter Shortages

Oral language assistance in polling places is needed to help language minority voters
exercise their right to vote.

In past New York City elections, many poll sites did not have adequate numbers of
interpreters. There was much improvement in 2006. Of the 242 Chinese interpreters
assigned to poll sites observed, 84% showed up on the day of the election. However,
some sites still had no interpreters or the interpreters spoke a different dialect of Chinese
than what was needed by voters at the poll site.

For Korean, interpreter shortages persisted. Of the 91 Korean interpreters assigned,
almost one third (31%) were missing. This shortage caused problems in Woodside,
where the lone Korean interpreter was extremely overworked.

Similarly in Boston, one in five (21%) of Chinese and 17% of Vietnamese interpreters
were absent. Inour survey, 38% of voters who
wished to receive oral language assistance
could not find interpreters who spoke their
language or dialect.

Voters also have the right to be assisted by
persons of their choice under Section 208 of the
Voting Rights Act. Unlike Section 203, this
provision applies across the nation. These
assistors may accompany voters inside the
voting booth to translate the ballot for them. Poll
workers, however, obstructed this right. In
Washington, DC, poll workers harassed voters
who brought friends or relatives to assist them in
voting.

c. Adequacy of Translated Ballots

Section 203 requires the translation of ballots so that limited English proficient voters can
fully and independently exercise their right to vote. However, the full translation and
readability of translations continued to be an issue in the 2006 elections.

In New York, Chinese voters complained that translations on ballots were too small to
read. Although the Board of Elections provided magnifying sheets to remedy this
problem, the sheets were almost always missing at election district tables and inside
voting machines. Chinese characters on ballots must be made larger.

In Boston, ballots did not have transliterations of candidates’ names into Chinese.
Limited English proficient voters typically know their candidates by their transliterated
names, which appear in Asian-language media, advertising, and campaign literature.
Without properly transliterated names, voters had difficulty identifying their candidates of
choice.

Both issues are critical to ensure Asian Americans can vote independently and privately,
regardless of English language proficiency.
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AALDEF EXIT POLL - Language Minority Groups

State Language Limited Prefers Needed Needed

- Locality Minority Group English Voting Interpreter Translated
Proficient  Assistance Materials

New York

- New York City Chinese 61% 38% 56% 48%

- New York City Korean 76% 37% 79% 60%

- New York City Asian Indian 17% 8% 17% 1%

- New York City Bangladeshi 38% 13% 18% 10%

- New York City Pakistani 40% 17% 43% 13%

New Jersey

- Bergen Co. Korean 79% 29% 39% 35%

- Middlesex Co. Indian (Gujarati) 21% 9% 12% 9%

Massachusetts

- Boston Chinese 63% 50% 45% 69%

- Dorchester Vietnamese 80% 58% 85% 73%

- Lowell Cambodian 50% 32% 64% 42%

Pennsylvania

- Philadelphia Chinese 30% 17% 30% 9%

- Philadelphia Cambodian 53% 35% 29% 0%

- Philadelphia Vietnamese 58% 28% 46% 4%

lllinois

- Cook Co. Korean 88% 63% 61% 49%

Michigan

- Wayne Co. Arab 34% 16% 47% 35%

- Wayne Co. Bangladeshi 52% 4% 40% 17%

Washington

- King Co. Chinese 52% 46% 47% 69%

Virginia

- Fairfax Co. Vietnamese 56% 26% 36% 14%

- Fairfax Co. Korean 26% 10% 14% 27%

Maryland

- Montgomery Co. Chinese 33% 18% 29% 10%

District of Chinese 88% 63% 64% 43%

Columbia




Credit: News India-Times

43

AALDEF Access to Democracy 2006 Page 11

2. Voluntary Language Assistance

Many states and localities with large and fast-growing Asian American populations are
not required to provide language assistance under federal law. AALDEF successfully
persuaded election officials in New Jersey, Massachusetts, lllinois, Michigan, and
Pennsylvania to voluntarily provide language assistance to Asian American voters.
However, such efforts were insufficient. In every state where AALDEF conducted poll
monitoring, limited English proficient voters complained about the lack of language
assistance.

a. New York: Bengali and Urdu

New York City has the largest South Asian population in the
nation. According to the 2000 census, the Bangladeshi
population increased 471%, to over 28,000. The Pakistani
population increased 154%, to over 34,000. The Indian
population increased 118%, to over 206,000. More and more
South Asian voters are becoming citizens, but they face a
number of difficulties in participating in the political process.

In AALDEF’s survey, 40% of Pakistani, 38% of Bangladeshi, and
17% of Indian voters were limited English proficient. One-third
of Urdu and one-third of Bengali-speakers stated that they
needed the assistance of interpreters or translated voting
materials in order to vote. Although only 17% of Asian Indian

. voters needed language assistance, most of these were Punjabi-
speaking Indians.

The lack of assistance caused problems. In Brooklyn, NY, a
South Asian voter's name was missing from the list of registered
voters, even though he had voted at the same poll site for years.
He attempted to complete a provisional ballot but may not have
filled it out correctly because no Bengali-speaking interpreters
were present to assist him.

The New York City Board of Elections should translate voter registration forms and
provide Bengali interpreters at poll sites in Queens and Brooklyn, and Urdu interpreters in
Brooklyn.

b. New Jersey: Korean, Chinese, and Gujarati

The Asian American population in New Jersey has doubled since 1990, numbering over
half a million. There are 37,000 Koreans in Bergen County and 57,000 Indians in
Middlesex County. Groups like the Korean American Voters’ Council and South Asian
American Leaders for Tomorrow advocate on behalf of Asian Americans and encourage
their participation in the political process.

Among Korean American voters surveyed in Bergen County, more than half were limited
English proficient. 17% needed interpreters or translated materials in order to vote.
Among Asian Indian voters in Middlesex County, 15% were limited English proficient.
About 12% needed interpreters and 9% needed translated materials to vote.

Korean American voters in Palisades Park and Fort Lee specifically complained of the
absence of Korean interpreters and signs. Likewise, South Asian voters in Edison
reported similar shortages of interpreters and signs.
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The New Jersey State Legislature adopted a package of election reform bills in 2005.
One bill required that Voter Bill of Rights signs be translated into any language spoken as
the primary language by 10% or more of registered voters in a particular district.
Unfortunately, the translated signs were often missing. In Fort Lee, where Korean signs
were needed, three election districts were missing the second half of the translated signs.

In addition, the State Attorney General provided translated voter registration forms in
Korean, Gujarati, and Chinese, but the forms were only available on the website, and
were not postage post-paid or addressed to the proper election officials. Local groups
urged that the forms be printed.

¢. Massachusetts: Khmer and Chinese

The Asian American population in Massachusetts has grown by 68% since 1990,
numbering over a quarter million. Boston has the largest number of Asian Americans;
about 19,000 Chinese and 10,000 Vietnamese Americans. Pursuant to a lawsuit, the
City now provides translated voter notices, bilingual ballots, and interpreters at poll sites.
But these are only available in Boston. Lowell and Quincy have growing Asian American
populations, and groups like the Chinese Progressive Association and ONE Lowell have
long worked to increase Asian American voting participation.

Lowell has almost 10,000 Cambodian Americans, which comprise almost one-third of the
City’s entire population. Among Cambodian voters in Lowell, 50% were limited English
proficient. 64% of voters needed interpreters and 42% needed translated materials to
help them cast their votes.

While the Lowell Elections Commission translated voting signs in Khmer, Spanish, and
Portuguese, these signs were not always visible. One voter in The Highlands
neighborhood of Lowell complained that he had no access to interpreters or translated
materials at his poll site.

In Quincy, the Asian American population
has increased 146% since 1990, with
about 9,500 Chinese Americans. One in
ten residents of the City of Quincy is
Chinese. Among Chinese voters in
Quincy, 46% were limited English
proficient, while 21% of voters needed
interpreters to help them cast their votes.

The Quincy City Clerk provided
interpreters and translated voting
materials to assist limited English
proficient voters. However, voters in North
Quincy complained that they had no
access to interpreters at their voting sites.
Interpreters were available earlier in the
day and then left before the polls closed.

d. Pennsylvania: Chinese, Vietnamese, and Khmer

The Asian American population in Pennsylvania has nearly doubled since 1990,
numbering almost a quarter million. In Philadelphia, the Chinese population is about
18,000 and the Vietnamese population is 11,600. Among Chinese American voters, 30%
were limited English proficient. 30% needed interpreters and 9% needed translated
materials.
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The U.S. Department of Justice sued the City of Philadelphia for violations of the Voting
Rights Act for Spanish language assistance just a few days before the 2006 general
election. Pursuant to the settlement in US v. Phi/adelphia,26 the City agreed to provide
Asian language interpreters at poll sites.

In Chinatown and University City, voters complained about the absence of Chinese
interpreters and translated materials. One limited English proficient voter was frustrated
to tears because she was continuously redirected to different poll sites. Poll workers
were unable to explain to her why she could not vote at either site, because no
interpreters were available.

In Olney, the Cambodian Association of Greater Philadelphia received complaints that
many newly registered Cambodian American voters had difficulty finding their poll sites
and dealing with poll workers due to the lack of language assistance.

The Pennsylvania Secretary of State translated voter registration forms into five
languages, including three Asian languages (Chinese, Korean, and Vietnamese).
However, there were many discrepancies, omissions of phrases, and awkward
translations. The translated forms listed no addresses, making it more difficult for voters
to submit them. The Chinese form had poorly translated instructions that led applicants
to believe that a Pennsylvania driver’s license and a Social Security number were
required to vote. The Vietnamese form had an instruction in another language
altogether, not English and not Vietnamese. Translations must be done carefully and

accurately.
e. lllinois: Korean

The Greater Chicago Area has the nation’s third largest Korean American population,
after Southern California and New York. With the help of the Korean American Resource
and Cultural Center (KRCC), Cook County voluntarily provided interpreters at poll sites.
KRCC also conducted voter education workshops in Korean prior to the elections. Yet
such efforts did not adequately address the great need for language assistance.

Among Korean American voters, 88% were limited English proficient. 61% of voters
needed interpreters and 49% needed translated materials to vote. At one poll site in Mt.
Prospect, Korean American voters said that they felt intimidated by the new voting
system and needed guidance in Korean on how to use the machines.

f. Michigan: Bengali and Arabic

Pursuant to a consent decree by the U.S. Department of Justice for past voting
discrimination and racial profiling at the polls in violation of the Voting Rights Act, the City
of Hamtramck was required to provide Bengali and Arabic language assistance. 8 The
settlement has since expired, but the City continued to voluntarily provide interpreters at
poll sites. However, on Election Day, the Arabic interpreter was only present for part of
the day.

Among Bangladeshi voters, 52% were limited English proficient. 40% needed
interpreters and 17% needed translated materials. Among Arab voters, 34% were limited
English proficient. 47% needed interpreters and 35% needed translated materials.

Two voters in Dearborn requested language assistance but poll workers responded that
they were not allowed to help them.
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g. Virginia: Vietnamese and Korean

The Asian American population in Virginia has grown by 62% since 1990, numbering
more than a quarter million. In Fairfax County, the Vietnamese population has doubled,
numbering about 20,000; likewise the Korean population has grown tremendously,
numbering about 45,000 in 2000.

The Asian Pacific American Legal Resource Center’s Language Rights Project expands
language assistance to government services in the District of Columbia, Virginia, and
Maryland. In 2006, APALRC coordinated local voter registration efforts in the Greater
Washington, DC area.

Among Vietnamese voters surveyed, 56% were limited English proficient. 36% of voters
needed interpreters and 14% needed translated materials. Among Korean voters, 26%
were limited English proficient. 14% of voters needed interpreters and 27% needed
translated materials.

In Annandale, Korean American voters did not know how to use the voting machines.
They said that the complicated election system discouraged them from voting.

The lack of official language assistance made limited English proficient voters more
vulnerable to partisan electioneering. One partisan campaign worker allegedly
encouraged several Korean American senior citizen voters to apply for absentee ballots
without securing the voters’ full consent and understanding. The bilingual campaign
worker said it was a new way to vote and that she would assist them in casting their
votes since the ballots were in English. Some voters suspected that their votes were cast
for other candidates, instead of their candidates of choice.

When these limited English proficient voters then came to vote
on Election Day, they were turned away, many without any
explanation. These occurrences underscore the need for both
translated voting materials and non-partisan appointed
interpreters at poll sites.

h. Maryland: Chinese

The Asian American population in Montgomery County has
grown by 60% since 1990. More than one in ten residents is
Asian American, the second largest Asian population in the
region and the largest in the state. Almost one-third (31%) of
the 100,000 Asian Americans are Chinese.

In our survey, 33% of Chinese voters were limited English
proficient. 24% of voters needed interpreters. Voters,
however, complained about the lack of interpreters at poll sites.
Although local election officials agreed to appoint bilingual
election judges, there is still a need to recruit more diverse poll
workers.

Local election officials should be commended for voluntarily
providing language assistance to Asian American voters.
HAVA provides federal funds to make the vote more
accessible to language minorities. Jurisdictions should seek
funding under HAVA to translate the voter registration forms,
voter guides, ballots and other voting materials, as well as hire bilingual poll workers.
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B. Racist and Poorly Trained Poll Workers

Poll workers were hostile towards Asian American and limited English proficient voters.
In our survey, 30 Asian American voters complained that poll workers were “rude or
hostile.” Other poll workers were unhelpful or unknowledgeable about proper election
procedures, prompting 59 Asian American voters to complain.

In Arlington, VA, a Filipino American voter complained about a white female poll worker
who said to him, “Do you know how to read?” while the voter was casting an absentee
ballot before Election Day. In Brooklyn, NY, an Arab American voter in Kensington
complained that poll workers continuously stared at his traditional clothing and beard,
making him feel uncomfortable.

Some poll workers made disparaging remarks about minority language assistance. One
poll worker in Woodside, NY said that she thought it was a waste of the taxpayers’ money
to pay for so many interpreters and for the multiple copies of materials in different
languages. Another poll worker commented that she did not think they should be
required to provide multilingual materials because voters “should learn English.”

Poorly trained and inefficient poll workers resulted in chaotic poll sites that deterred
voters from exercising their right to vote.

In Michigan, one Hamtramck voter was turned away and refused a provisional
ballot. He complained of hostile, rude poll workers who misdirected him to the
wrong poll site. A Dearborn voter reported that poll workers failed to direct
people standing in one long line to the appropriate precinct lines. This caused
needlessly longer lines to develop.

In New Jersey, voters in Palisades Park complained that poll workers lacked
knowledge of the voting process, were unable to direct voters to their assigned
election districts, and did not actively help voters. One voter even corrected a
poll worker who instructed him to sign the voter roll book next to another voter’s
name.

Sometimes poll workers were unresponsive to Asian American voters’ questions.

In Dorchester, MA, poll workers informed a Vietnamese voter that her vote did
not go through and did not offer any explanation as to why or if there was any
remedy.

In Jersey City, NJ, voters complained that poll workers did not know proper
election procedures, acted discourteously, and were generally disorganized.
One voter was frustrated that poll workers were unresponsive to her repeated
requests for instructions. She had to call out to one poll worker several times
before she was helped.

Before Election Day, election officials could not answer questions about absentee ballots.
Sometimes, voters never received these ballots. In New York, two elderly voters applied
for absentee ballots in October. The husband is over 80 years old and too weak to go to
his polling place and his wife is bed-ridden with cancer. The husband called the Board of
Elections and the operator told him that the Board had received their absentee ballot
applications but could not tell him when the absentee ballots would be sent. Neither he
nor his wife ever received absentee ballots. When the husband called the clerk’s office
after the elections, he was merely told to write a complaint letter to the State Board of
Elections.
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C. Incomplete Voter Lists and Denials of Provisional Ballots

In 2006, many Asian Americans complained that their names were missing from lists of
registered voters located at poll sites. This was often due to the faulty processing or
mishandling of voter registration forms by election administrators.

In the past, poll workers used to turn away voters, but with HAVA, these voters now have
the right to vote by provisional ballots. However, poll workers did not always offer such
ballots, and simply turned them away.

Voters reported to their assigned poll sites, or to poll sites where they had previously
voted, only to find their names missing from voter lists. In our survey, 133 voters
complained that their names were not listed or listed incorrectly.

In Dearborn, MI, two limited English proficient voters were told that this was
“probably because their hyphenated names had been misspelled.”

In Quincy, MA, one of the voters had registered to vote at the Registry of Motor
Vehicles four weeks prior to the elections.

In Jersey City, NJ, one voter registered two years ago and was required to go
home to retrieve her registration notification.

In Brooklyn, NY, one voter’s first name was listed as his middle name, and his
last name was improperly hyphenated.

Although HAVA requires that voters whose names are missing be offered provisional
ballots, poll workers denied voters this right. Indeed, voters had to explicitly demand
provisional ballots. In our survey, 148 voters complained that they had to vote by
provisional ballots.

In Palisades Park, NJ, one Korean American voter complained that his name
was missing from the voter list at his poll site, although he had registered in April.
He was not offered a provisional ballot and instead was told to go to the Borough
Clerk’s office.

In Philadelphia’s Chinatown, one limited
English proficient voter went to two different
poll sites and struggled for nearly three hours
before she was finally able to vote by
provisional ballot.

In Michigan, one Hamtramck voter was turned
away from the poll site and refused a
provisional ballot. He complained of hostile,
rude poll workers who misdirected him to the
wrong poll site. Poll workers in other cities of
Michigan may have been too quick to
administer provisional ballots to voters who
simply waited on the wrong line to vote. They
needed to adequately and more completely
search voter lists to make sure voters were not registered at a neighboring
precinct.
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In Jersey City, NJ, a voter reported his name missing from the voter roll although
he registered in 1984. The poll workers offered him a provisional ballot, but he
declined. He thought the poll workers were so disorganized and was skeptical
his vote would be counted.

Voters’ names may not have appeared on lists of registered voters at poll sites for a
variety of reasons. Often they tried to register to vote, but their information was entered
incorrectly or their registration forms were lost or mishandled and so they were never
registered through no fault of their own. Other times the voters were misinformed about
their proper poll sites so they came to the wrong sites. Voters may also have been at the
correct sites, but their names were improperly removed from lists. The accuracy of voter
lists needs to be improved and poll workers need better training on the proper
administration of provisional ballots.

The states of Washington and New Jersey use the information provided on provisional
ballot envelopes to update the voter registration file. New York and New Jersey also
count provisional ballots cast at the wrong election districts, provided that the votes are
cast at the correct New York poll site or same New Jersey county in which the voter
resides. These practices should be applied nationwide.

D. Improper Identification Checks

HAVA requires identification from a very narrow category of first-time voters.
Notwithstanding positive efforts by election officials and community groups to educate the
public, as well as poll worker trainings that stressed the specific ID rules, identification
was still required of a very large number of minority voters on Election Day.

Many long-time Asian American voters complained that they were improperly required to
provide identification. These voters were not required to show ID under HAVA because
they were not voting for the first time and had registered before January 1, 2003, the
effective date of HAVA’s ID provisions.

Voter Complaints About Identification Checks
In states where ID is not generally required to vote

NY NJ MA PA IL MI WA MD DC
Required to provide ID to vote 348 68 47 101 79 100 16 33 12
% of total voters surveyed 15% 15% 11% 35% 48% 27% 32% 13% 21%
% ID not required under HAVA 83% 88% 55% 76% 84% 57% 81% 61% 58%

In our survey, 954 voters were required to present identification. The vast majority of
them, 78%, were not required to do so under HAVA. AALDEF received complaints and
personally observed these improper and sometimes excessive demands for identification
in almost every state.

In New York, 83% of voters who were required to show identification were not
legally required to do so. At one poll site in Sunnyside, Queens, at least twenty
voters complained that they were required to show ID and were offered no
explanation as to why ID was required. In Manhattan’s Chinatown, one poll
worker demanded identification from all Asian American voters waiting in line. In
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Brooklyn, three South Asian voters were required to show ID, even though they
had registered several years ago and had voted in multiple elections.

In New Jersey, poll workers sought identification from almost seventy Asian
American voters even though 88% of them were not required to do so. Inone
incident in Jersey City, a voter was not only asked for ID but was further
challenged about his identity even after complying with the illegal demand for
identification.

In Boston, MA, over forty voters said that they were required to present ID. A
Chinese interpreter in the South End asked each Chinese-speaking voter for his
or her ID. But the other poll workers did not ask non-Chinese voters for their IDs.
As a result, only Chinese voters were made to show ID.

In Michigan, one hundred voters surveyed were required to show identification
although they were not required to do so under HAVA.

In Maryland, more than thirty voters surveyed in Montgomery County were
required to show identification although they were not required to do so under
HAVA. One Bangladeshi voter in Rockville complained that poll workers were
rude in demanding identification.

In Washington, DC, a dozen voters complained that they were required to show
identification although they were not required to do so under HAVA. One of
these voters complained that this was because the poll worker simply could not
pronounce her last name.

These identification checks were often only required of Asian American or language
minority voters. Such demands for identification could discourage voters. Poll workers
must be better trained on the legal requirements of voting, and when such demands for
identification are intentionally discriminatory, these poll workers must be removed from
their posts.

E. Poll Site Confusion

Inadequate notice of poll sites and misdirection to voting booths inside poll sites created
much confusion. Voters were often redirected, sometimes wrongly, to other poll sites and
were sent back to their original sites.

In our survey, 51 Asian American voters complained of poll site confusion in trying to
vote. (This number does not capture voters who did not vote and appeared at poll sites
but were told to go elsewhere to vote.) Voters were treated rudely when they asked for
directions.

In Philadelphia, one limited English proficient voter in Chinatown never received
a voter registration card in the mail and was also told to go to North Philadelphia
to vote. The poll worker did not provide her with an address for her correct poll
site, and simply told the voter to call “411.” The poll worker also denied her the
right to cast a provisional ballot and led her out of the poll site. The voter cried in
frustration and anger.

In Boston, at one poll site in Dorchester, poll workers were unable to find a
voter’'s name in the voter roll book and told her to visit another poll site. The
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voter left without voting, and it seemed that she was so discouraged that she
would not go to the other poll site.

In New York, poll workers in Jackson Heights directed a husband and wife to
different election districts within the same poll site, even though they live at the
same address. In Woodside, poll workers directed a voter to another site, where
the voter was then directed back to the original poll site from where she came.
The voter concluded that poll workers were “not interested in whether we voted
or not.”

Voters need better notice of their assigned poll sites. If voters are at the wrong poll sites,

they should be allowed to cast provisional ballots and have their votes counted for the
races in which they are eligible to vote.

IV. RECOMMENDATIONS

Several steps must be taken to address the barriers faced by Asian American voters.
AALDEF’s recommendations appear below.

A. National Recommendations

e Congress should expand the language assistance provisions of the Voting Rights
Act. It should change the coverage formula under Section 203 to include more
jurisdictions in which Asian American populations are growing but not yet large
enough to meet the 5% trigger or numerical benchmark of more than 10,000
citizens.

* As recommended by the Carter/Ford National Commission on Federal Election
Reform, Congress should amend HAVA to expressly clarify that the process of
voting by provisional ballots should also be used as opportunities to correct
errors and omissions in voters’ registrations.

e The U.S. Department of Justice should continue its vigorous enforcement of
Section 203 of the Voting Rights Act for Asian language assistance and increase
enforcement of Section 208 to ensure that voters can be assisted by persons of
their choice.

e The U.S. Department of Justice should investigate and enforce full compliance
with HAVA, including the proper and nondiscriminatory application of
identification requirements, the availability of provisional ballots, and the posting
of Voter Bill of Rights signs at poll sites.

B. Local Recommendations

e Language assistance should be provided to limited English proficient voters.
HAVA provides federal money to provide this assistance, and states should seek
such funding to translate voter registration forms, voting instructions, and ballots
at poll sites, and provide interpreters and bilingual poll workers at poll sites.

e Poll workers who are rude, hostile, or racially discriminatory toward Asian
American and limited English proficient voters, or who deny language assistance,
should be reprimanded or removed from their posts.
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* Voters whose names cannot be found in lists of registered voters located at poll
sites must be given provisional ballots. Local election officials should count the
ballots of all these registered voters for all the races in which the voters are
eligible to vote even if their ballots were at the wrong poll sites.

e Errors in the registrations of new voters must be corrected so that ballots are not
disqualified. If there are some deficiencies in these voters’ registrations,
provisional ballot envelopes should be used to correct these errors in voter
registration databases, as well as the complete omission of voters’ registrations
in case their applications to register were inadvertently lost or mishandled.

* Poll workers need better training in election procedures and voters’ rights,
especially on:

o the requirements for language assistance and the proper use and posting of
translated voting materials and signs under Section 203, where applicable;

o voters’ rights to be assisted by persons of their choice, who may also
accompany voters inside voting booths under Section 208;

o proper demands for voter identification checks under HAVA; and
o proper administration of provisional ballots under HAVA.

* Voters need better notice about their poll sites and confirmation of registration
prior to Election Day. For jurisdictions with translated voter registration forms,
multilingual notices to voters about their poll sites, as well as any changes, and
confirmation of registrations should be sent in appropriate minority languages.
The languages can be determined by corresponding the languages in which
voters completed their voter registration forms with future election notices.

AALDEF will continue to work with elected officials, policy makers, and election
administrators to ensure full compliance with the Voting Rights Act and Help America
Vote Act and to guarantee that all Americans can exercise their right to vote.
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Poll Sites Monitored by the Asian American Legal Defense and Education Fund

November 7, 2006

STATE (total sites) Neighborhood/City Number | Asian Population Targeted

- City/County (total sites) of Sites

NEW YORK (19)

- Manhattan (3) Chinatown 3 Chinese

- Queens (14) Flushing 5 Pan-Asian
Woodside 2 Pan-Asian
Elmhurst 1 Pan-Asian
Jackson Heights 2 Pan-Asian
Richmond Hill 1 Indo-Caribbean
Floral Park 2 Indian
Jamaica 1 Bangladeshi, Filipino

- Brooklyn (2) Midwood 1 Pakistani
Kensington 1 Bangladeshi

- New York City * Various neighborhoods 76 Chinese, Korean

NEW JERSEY (7)

- Bergen County City of Palisades Park 2 Korean
City of Fort Lee 1 Korean

- Middlesex County City of Edison 2 Indian

- Hudson County City of Jersey City 2 Indian, Filipino

MASSACHUSETTS (11)

- City of Boston Chinatown 2 Chinese
Mission Hill 1 Chinese
Dorchester 2 Vietnamese
Various neighborhoods * 47 Chinese, Viethamese

- City of Lowell Highlands 4 Cambodian

- City of Quincy North Quincy 2 Chinese

PENNSYLVANIA (2)

- City of Philadelphia Chinatown 1 Chinese
South Philadelphia 2 Vietnamese
Olney 1 Cambodian
University City 2 Pan-Asian

- Delaware County Upper Darby Township 2 Korean

ILLINOIS (4)

- Chicago Albany Park 2 Korean

- Cook County Arlington Heights 1 Korean
Mt. Prospect 1 Korean

MICHIGAN (7)

- Wayne County City of Hamtramck 2 Bangladeshi, Arab
City of Dearborn 2 Arab

- Washtenaw County City of Ann Arbor 3 Pan-Asian

VIRGINIA (5)

- Arlington County Arlington 3 Pan-Asian

- Fairfax County Falls Church 1 Pan-Asian
Annandale 1 Pan-Asian

WASHINGTON (6)

- King County City of Seattle 5 Pan-Asian
Bellevue 1 Pan-Asian

MARYLAND (5)

- Montgomery County Rockville 2 Pan-Asian
Silver Spring 3 Pan-Asian

DISTRICT OF COLUMBIA (1)

- Washington, DC Chinatown 1 Chinese

* AALDEF, along with volunteer attorneys, inspected 123 poll sites specifically for compliance with mandatory
language assistance under Voting Rights Act (Section 203 or litigation).
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Mr. Scort. Thank you.

Mr. NADLER. The gentleman’s time is expired. I now recognize
the gentleman from North Carolina for 5 minutes.

Mr. WATT. Thank you, Mr. Chairman.

It is quite apparent that we are not getting many straight an-
swers here. So I am going to try to just close this out with some
softball questions since you are not going to answer any hard ques-
tions today. It is quite obvious.

I have been sitting here the whole time, and it is always that
happened before I got to the Department, or I will take that back
to the Department, or I will take that under advisement. But get-
ting a straight answer out of you is about as difficult as it is get-
ting one out of the Secretary of Housing and Urban Development
when he comes before the Financial Services Committee.

Can you just give me a 1-minute summary of the arguments on
the constitutionality of the Voting Rights Act extension, what posi-
tion the Department is taking and what position the other side is
taking?

Mr. AGARWAL. Sure. The arguments that were raised by the
plaintiffs are that the Voting Rights Act as reauthorized in 2006
is no longer congruent and proportional to the harm that it was de-
signed to address, namely, racial discrimination. And the argu-
ments are that there are fewer Section 5 objections interposed
today than the recent past than there were in the immediate after-
math of 1965 and the 1982 objections. Our brief and argument fo-
cused very—spent a lot of time focusing on the evidence of contin-
ued racial discrimination.

Mr. WATT. Okay. That was a pretty direct answer. I appreciate
that. Softball question.

Can you tell me how many folks in the last 8 years that you all
have been pursuing more aggressively are voter fraud cases? How
many people have been found guilty of voter fraud?

Mr. AGARWAL. My understanding from the criminal division is
that number is 86.

Mr. WATT. Eighty-six. And so, all of this emphasis that we have
placed on keeping people from voting who should not be voting na-
tionwide has yielded 86 cases of voter fraud?

Mr. AcGARWAL. That is correct, Congressman. I would add
that

Mr. WATT. That is not a trick question. I am just summarizing
what you said. Would it be fair to say that this Department in this
Administration has put more emphasis on catching people who
might be trying to vote, although they are not qualified to vote,
than they put on trying to enhance the ability of people who would
really like to vote, who for one reason or another have been pre-
vented from voting?

Mr. AGARWAL. I would disagree with that characterization, Con-
gressman. I think under Attorney General Ashcroft he sought to in-
crease Federal enforcement of all the election laws, both on the
civil rights side and on the criminal side.

Mr. WarT. Okay. All right. I guess I would expect you to say
that, but I don’t think the numbers really support what you are
saying. And certainly, the sense in communities around the country
is that the Department has been much, much more obsessed with
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trying to stop people from voting who are not eligible to vote than
they are trying to enhance the ability of people to vote who are eli-
gible to vote, which was the original and historic purpose of the
Voting Rights Act.

But I suppose if that is your emphasis, that is your emphasis.
And so, we can go on. I am the last person to ask questions here.
So we can go on to a more balanced picture of that. But I appre-
ciate you coming and testifying.

Mr. AGARWAL. Thank you, Congressman.

Mr. NADLER. Thank you.

And I thank the witness. That is the conclusion of our questions
in panel one. I thank the witness, Mr. Agarwal.

And I would ask that our second panel now join us. To save time,
while we are switching panels, I will read the introductions, which
I would normally do when everybody has gotten their seats. But I
will do it now.

The first witness for our second panel is Gerald Hebert, executive
director and director of litigation at the Campaign Legal Center, a
nonpartisan organization that focuses on campaign finance and
voting rights. For nearly 20 years Mr. Hebert served in many ca-
pacities at the Justice Department’s voting section, including as
acting chief, deputy chief and special litigation counsel.

Mr. Hebert also has his own private practice where he specializes
in voting rights and redistricting. Mr. Hebert is an adjunct pro-
fessor at Georgetown Law School.

Our second witness is Hilary Shelton, director of the Washington
Bureau of the NAACP. In that capacity Mr. Shelton advocates for
the organization’s Federal public policy agenda, including voting
rights protection. Prior to his position at the NAACP, Mr. Shelton
served in the Government Affairs Department of the United Negro
College Fund and the Social Justice Agency of the United Meth-
odist Church.

Our third witness, we hope—I don’t see him here. But our third
witness is supposed to—is coming, we hope—is Minnesota State
Representative Tom Emmer. Mr. Emmer was first elected to that
office in 2004 and currently serves as the deputy minority leader
in the Minnesota State House.

Our final witness this morning is Lorriane Minnite, assistant
professor of political science at Barnard College where she has
taught American and urban politics since 2000. Prior to teaching
at Barnard, Dr. Minnite served as the associate director for the
Center for Urban Research at Columbia University School of Inter-
national and Public Affairs.

She has also conducted extensive research into issues of equality,
social and racial justice, political participation and voting behavior,
to name only a few. She is currently working on a book on the poli-
tics of electoral rules called, “The Myth of Voter Fraud,” which is
a subject of some relevance to our hearing today.

Before we begin—and I see all of our witnesses are here—it is
customary for the Committee to swear in its witnesses. If you
would all please stand and raise your right hands to take the oath.

Do you swear or affirm under penalty of perjury that the testi-
mony you are about to give is true and correct to the best of your
knowledge, information, and belief?
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ALL: I do.

Mr. NADLER. Thank you. Let the record reflect that the witnesses
answered in the affirmative. You may be seated.

As a reminder, your written statements will be made part of the
record in its entirety. I would ask that each of you now summarize
your testimony in 5 minutes or less. To help you stay within that
time, there is a timing light at your table. When 1 minute remains,
the light will switch from green to yellow and then to red when the
5 minutes are up.

Our first witness is Mr. Hebert.

TESTIMONY OF J. GERALD HEBERT, EXECUTIVE DIRECTOR
AND DIRECTOR OF LITIGATION, CAMPAIGN LEGAL CENTER

Mr. HEBERT. Thank you, Mr. Chairman, for the opportunity to
testify this morning.

Mr. Franks, Ranking Member, good morning to you as well.

I am going to talk about two issues in particular today. The first
is vote caging and how it has been used to suppress minority votes.
And second I am going to talk about the Justice Department——

Mr. NADLER. Yes, would you turn your microphone on or speak
into it, one or the other?

Mr. HEBERT. And second I am going to talk about the Justice De-
partment’s failure to enforce many of the provisions, not only of the
Voting Rights Act, but other Federal statutes that should be de-
signed to protect the right to vote.

Mr. NADLER. That is better.

Mr. HEBERT. Vote caging in this context involves sending out
non-forwardable or registered mail to targeted groups of voters and
compiling caging lists of voters for those whose mail is unable to
be delivered. And although the NVRA prohibits election officials
from cancelling voter registration merely because a piece of mail
has been returned, political operatives, primarily in the GOP, have
used these types of tactics and lists called caging lists for many
years.

They have been enjoined time and time again by Federal courts
in caging operations that have challenged thousands of minority
and urban voters nationwide on the basis of returned mail. To
bring these types of schemes to an end will require vigorous pros-
ecution by the Justice Department. But this Justice Department’s
priorities have shifted over the years. And I ought to know because
I spent 21 years there, and I was the acting chief of the voting
rights section for a number of them.

The current Administration has not only ignored voting caging
schemes, but has actively worked—as I think the Chairman point-
ed out—in Ohio to actually give vote caging schemes a boost in the
Federal courts by actually defending them in Ohio. Now, I know
that I have limited time today, so I am going to talk in particular
about a couple of things I think Mr. Watt and perhaps Mr. Scott
and Mr. Ellison asked questions about, what the Justice Depart-
ment has done in trying to get a straight answer about are there
any voting caging schemes under investigation right now.

And, you know, Mr. Agarwal’s testimony this morning is that he
wasn’t aware, as I recall, what he said of a single instance or an
investigation even being conducted. So how could they even pos-
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sibly know at the Justice Department if there has been any ille-
gality in these voting schemes if they haven’t done any investiga-
tions of them? I mean, that is just basic law enforcement 101.

With regard to vote caging schemes, I personally have written
letters to the Justice Department bringing to their attention in-
stances in which minority voters have been targeted by political
operatives. And we don’t know who. They could be Democrats.
They could be Republicans.

But Black voters in Dallas, TX, in 2006 after Mr. Agarwal joined
the Justice Department received a letter that said, “If you were
registered by ACORN, they are a fraudulent organization. And if
you try to vote, you will be prosecuted and arrested at the poll.”
The Justice Department hasn’t even investigated that matter, even
though it was brought to their attention.

And there are other examples that I could get to along those
same lines. And to suggest that the Justice Department didn’t
know about the Tim Griffin vote caging scheme—they must have
had their head in the sand because everybody knew about that. It
was reported on the BBC years ago. And there is a book out about
it. So it is just incredulous for somebody to assert that.

With regard to the Department’s enforcement of basic laws that
are supposed to expand the right to vote, look at the NVRA. The
NVRA motor voter bill was enacted primarily to get more people,
to make it easier for people to register to vote. Its primary purpose
wasn’t to purge voting lists.

But what the Department of Justice has done—and Mr. Agarwal
again says, “Since 2006 we have filed five cases to enforce the
NRVA.” Well, four of them have been to purge people, and one of
them have been to increase voter registration for people who are
receiving public benefits. And that actually takes the law and turns
it on its head.

The final thing I would like to say is that the issue of voter 1.D.
Now, I filed an amicus brief in the Indiana case attacking the voter
1.D. on behalf of 29 scholars and historians across the country who
said that basically a lot of good government reforms, which is what
I think a voter I.D. bill is—and by the way, let us just call it like
it is. The Justice Department was not asked to file a brief in the
Indiana voter I.D. case. The most divisive issue of our time in the
area of voting rights right now is voter I.D. And the Bush adminis-
tration politically jumped into that case.

Sure, they have an interest in Federal voting rights. But they
didn’t have to do it. And they certainly could have presented a
more balanced argument for it.

But the fact is—and I will close with this—you have a better
chance of being struck by lightening than you do finding a person
impersonating another at the poll. And a photo I.D. isn’t going to
correct that one bit. You talk to any law enforcement officer, and
they will tell you the technology is out there to make fake I.D.s as
easy as the real ones.

Thank you, Mr. Chairman. And I will look forward to any ques-
tions that come later.

[The prepared statement of Mr. Hebert follows:]
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Thank you, Mr. Chairman, for the opportunity to testify this morning before this
Subcommittee on the important issue of vote suppression.

My name is J. Gerald Hebert. I am the Executive Director and Director of
Litigation at the Campaign Legal Center in Washington, DC. From 1973 to 1994, 1
served as an attorney in the Civil Rights Division of the Justice Department, with 15 of
those years in Voting Section, where I served in a number of supervisory capacities,
including Acting Chief and Deputy Chief for Litigation. Tam here today to talk about
two issues in particular. First, vote caging and how it has been used to suppress minority
votes; and second, steps that can be taken now to ensure that the U.S. Department of
Justice avoids using its law enforcement machinery to advance partisan goals, as it did in
2004 and 2006.

Yote Caging: The Vote Suppression Weapon Of Choice In 2004

Conspiracies to stop African-American and Latino voters from exercising their
constitutional right to vote aren’t new — and neither is vote caging. The Republican
National Committee has been under a federal consent decree not to engage in the practice
since getting caught caging votes on a massive scale in the 1981 gubernatorial election in
New Jersey. Despite the injunction, which remains in effect, vote caging schemes
continue to be used as an integral part of an ongoing campaign to suppress minority
voting rights.

Vote Caging, in this context, involves sending out non-forwardable or registered

mail to targeted groups of voters and compiling “caging lists” of voters whose mail is

' In Attachment A to this wrillen statement, T have set forth a list ol vote caging aclivities over the past
three decades.
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returned for any reason. Although the National Voter Registration Act (NVRA) prohibits
election officials from canceling the registration of voters merely because a single piece
of mail has been returned, Republican operatives have used the lists for many years in
caging operations to challenge the voting rights of thousands of minority and urban
voters nationwide on the basis of the returned mail alone.

With these lists in hand, operatives use the media for aggressive campaigns to
create the illusion that the returned mail is evidence of mass voter fraud. In fact, mail can
be returned for many reasons having nothing to do with fraud. They then use these
caging lists to challenge the voting eligibility of thousands of African Americans and
Democrats.

To bring these schemes to an end will require vigorous prosecution by the United
States Department of Justice. But the Justice Department’s priorities have shifted over
the years, with the Department under the current Administration not only ignoring vote
caging schemes, but actively working to give them a boost in the courts.

Contrast, for example, the Department of Justice’s efforts in 1990 in North
Carolina under President George H-W. Bush to the current Bush Justice Department’s
actions in the 2004 election cycle in Ohio. In 1990, the North Carolina Republican Party
and the Jesse Helms for Senate campaign engaged in vote caging by sending 44,000
postcards to black voters, giving them incorrect information about voting and threatening
them with criminal prosecution. The plan was designed to intimidate and threaten black
voters, and the postcards that came back as undeliverable could easily have been used to
compile a caging list. Fortunately, the scheme was uncovered just prior to the election as

DOJ took swift action, sending the FBI out immediately to investigate. Even though the
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perpetrators of this vote suppression scheme were exposed before the election, DOJ went
ahead with a post election prosecution. The Bush T Justice Department, where T served at
the time as a federal prosecutor of voting discrimination cases, filed a federal lawsuit
against the GOP and Helms’ campaign and obtained declaratory and injunctive relief in
the form of a consent judgment and decree.

Contrast the aggressive nonpartisan law enforcement action in North Carolina
with what the current Bush Justice Department did about such voter suppression efforts
in Ohio in 2004. That year, when the Ohio Republican Party was sued by voters prior to
the election to stop what appeared to be a similar vote caging scheme in progress, the
Bush IT Justice Department took immediate action. But they did not file a lawsuit to
protect voting rights and stop the vote caging. Instead, led by now highly controversial
attorneys Hans von Spakovsky and Brad Schlozman, DOJ intervened in a highly unusual
manner, coming to the defense of the Ohio GOP’s efforts and by writing a letter to the
federal judge overseeing the case and coming to the defense of the Ohio’s GOP efforts.
The federal judge appears to have ignored the letter, which was totally unsolicited and
contrary to the Department’s tradition of avoiding intervention in pre-election litigation.

It’s one more example of how, under this Administration, with the likes of Hans
von Spakovsky and Brad Schlozman calling the shots, the Justice Department’s law
enforcement program became overtly political. Even worse, this politicization perverted

its mission of defending the right to vote.

* Most disturbing has been the brazen insertion of partisan politics into the decision-making under Scction
5 of the Voting Rights Act. Section 5 decisions in the Mississippi and Texas redistricting matters in 2002
and 2003 and the Georgia voter id matter in 2005 were made for clear partisan political reasons over the
strong recommendations of career staft. T'he Georgia matter is especially illustrative of the serious
problems in the Division. The decision was made only one day after the near unanimous recommendation
by stall to object. After the Georgia decision, a decades old procedure by which career Section 5 stall made
wrillen recommendations aboul whether (o object or nol (0 a Seclion 5 submission was ordered (o be ended.
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It is disturbing to note that most of the Department of Justice’s litigation efforts in
2004 were undertaken for political purposes. For example, shortly before the Presidential
election in November 2004, the DOJ’s Civil Rights Division filed a series of briefs as
amicus curiae in three cases addressing a contentious political issue raising legal
questions about the provisional ballot provisions of the Help America Vote Act (HAVA).
In each case, the brief supported the position of the Republican Party on this issue. Career
attorneys in the voting section of DOJ’s Civil Rights Division were not informed of these
briefs until shortly before filing and had no input into them. The government’s
participation in these cases was not necessary or required. These filings were of
significant concern to career attorneys because inserting the Justice Department
unnecessarily into such a sensitive partisan political issue on the eve of a national election
was unprecedented and sent a clear political message. Historically, the Department has
resisted efforts to draw it into partisan battles on the eve of an election; but under this
Administration, that policy changed.

The new Attorney General has quite a task on his hands, because what we have
seen in recent years has been unprecedented: the resources of the federal government
being used to thwart and attack the voting rights of Americans, and doing so to advance
partisan goals.

Yote Caging In Other Battleground States

Ohio was not the only place where the GOP attempted to use vote caging in 2004.

There is evidence that caging lists were assembled in Florida, Ohio, and Pennsylvania

during the 2004 elections, possibly intended as the basis for massive voter eligibility

All four career staft who recommended an objection to Georgia voter id law have heen removed or left the
Department. In the end, the priority, indeed obsession, of this Administration was not lo protect (he rights
ol American volers bul with the politically charged pursuit of chasing the ghosts ol voter [raud.



64

challenges. The Florida incident made headlines again last year during Congress’s
investigation into the firing of several U.S. Attorneys, when allegations resurfaced that
Tim Griffin, the former RNC opposition researcher then serving as an interim U.S.
Attorney in Arkansas, had been involved in an effort to cage voters in Jacksonville.

In Ohio, Florida, Wisconsin, Pennsylvania, and Nevada — all battleground states
with significant minority populations living in urban communities — vote caging was the
voter suppression method of choice for Republicans in 2004, Despite the swom
declaration of Deputy RNC Chair Maria Cino that the RNC has not "been involved in any
efforts to suppress voter turnout," e-mails circulated among top RNC and Bush-Cheney
campaign ofticials suggest otherwise. A document for use by state GOP officials in
developing campaign plans worked on by Bush-Cheney campaign lawyer Christopher
Guith provides a template of plans for vote caging. An e-mail from Guith declares “we
can do this in NV, FL, PA, and NM because we have a list to run,” referring to a plan to
challenge absentee ballots using a caging list. Terry Nelson, Political Director of the 2004
Bush/Cheney campaign, was included on the e-mail.”

In June 2007, Senators Whitehouse and Kennedy called for a Justice Department
investigation into allegations that Griffin and others at the RNC may have engaged in
caging during the 2004 elections. To my knowledge, DOJ has failed to respond to these
inquiries. Even more troubling, DOJ does not appear to have undertaken a single
prosecution, or even an investigation, of any of the 2004 vote caging schemes. One

would think that the best antidote for stopping future vote caging schemes would be

’ These emails and documents are available at:
Ittp: /41172, photobucket. com/albums/w3 1 /drational/Cine2.jpg

and hitp:/Avww epluribusmedia org/features/2007/images/Allstates ipg, and

http:/fvwww opluribusmedia. org/fearres/2007 /documents/State% 20Implementation% 20 Template 02011 doc.
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vigorous prosecution of those who perpetrated them in 2004, Unfortunately, DOJ has
shown a real penchant for prosecuting the few individual cases of vote fraud rather than
dealing with more widespread abuses and intimidation that have occurred during the last
few election cycles. One has to ask this Administration’s Justice Department: why aren’t
the votes of African Americans, Latinos, the poor and the elderly worth the same amount
of protection from DOJ that the vote of white Republicans has been?

Pending Vote Caging Legislation

Legislation was recently introduced by Chairman Conyers of this Committee that
would make vote suppression through vote caging illegal. The bill, entitled “The Caging
Prohibition Act of 2007 provides that the right to register to vote or vote shall not be
denied by election officials if the denial is based on voter caging and other questionable
challenges not corroborated by independent evidence. The bill would also prohibit
persons other than election officials from challenging a voter’s eligibility based on voter
caging and other questionable challenges.

I have seen first hand that voters, particularly the poor and the elderly, can be
easily intimidated when someone challenges their right to vote. It can have the effect of
discouraging that voter from casting a ballot or returning to vote again in the next
election. And of course, that’s precisely the aim of those who engage in vote caging. So
T am pleased to see that Chairman Conyers’ legislation would require that if a voter is
being challenged by someone other than an election official, the challenger must have
personal, first-hand knowledge in order to make a challenge.

Perhaps most importantly, Chairman Conyers’ bill takes vote caging and deals

with that pernicious practice in a way that will severely punish those who target certain
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groups for disfranchisement. Thus, the Conyers’ bill designates vote caging and other
questionable challenges intended to disqualify eligible voters as felonies, crimes eligible
for fines up to $250,000, five years imprisonment, or both.

Similarly, under a Senate bill introduced last fall by U.S. Senator Sheldon
Whitehouse (D-R.1.) and 12 other senators, legislation was introduced aimed at
preventing the long-recognized voter suppression tactic known as “voter caging.”
Challenging a person’s right to vote because a letter sent to him or her was returned as
undeliverable would be illegal under the bill.

Senator Whitehouse’s “Caging Prohibition Act” would prohibit challenges to a
person’s eligibility to register to vote, or cast a vote, based solely on returned mail or a
caging list. The bill would also mandate that anyone who challenges the right of another
citizen to vote must set forth the specific grounds for their alleged ineligibility, under
penalty of perjury.

Vote Caging Schemes Involve The Intentional Suppression of Voting Rights

Because vote caging is targeted to racial and ethnic minorities, those who
perpetrate these caging schemes know full well the racially discriminatory nature of their
efforts. That’s why they make every effort to cover their tracks and distance themselves
from the vote suppression schemes they unleash. Thus, in another e-mail chain involving
the vote caging in Ohio in 2004 later enjoined by a federal judge, Bush-Cheney lawyer
Guith, Tim Griffin, and others discussed “the risk of having GOP fingerprints” on the
vote caging lists. Clearly, they did not want the public to know the party was targeting
black voters with the goal of trying to knock them off the voter rolls and intimidate them

into not voting.
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As we enter another hotly-contested, high stakes election cycle, there is reason to
believe vote caging will once again be used illegally to suppress the black vote or the
vote of other minority voters, especially Latinos, for partisan gain. The recommendations
of the Conyers report from last year on how to stop vote caging have yet to be heeded.
The RNC has shown that federal consent decrees are inadequate to stop vote caging from
again and again rearing its ugly head.

A legislative fix is clearly needed, but what is also needed is aggressive
enforcement by DOJ. Not only has this Administration been remiss at enforcement, DOJ
officials took positions in 2004 that actually supported the vote cagers and the vote
SUpPressors.

DOJ Officials Who Supported Vote Suppression Schemes
Have Not Been Held Accountable

Unfortunately, those at the DOJ who failed to stop — and in some cases actually
supported — the voter suppression efforts in 2004 through vote caging and other schemes
have not been held accountable. None has even been reprimanded for their abuses.

Instead, they’ve been rewarded with promotions for their partisan misdeeds. Alex
Acosta, the Assistant Attorney General who, along with Hans von Spakovsky and Brad
Schlozman, was responsible for sending the letter to the Ohio federal judge in defense of
the vote caging scheme there, was appointed in May 2005 to the post of U.S. Attorney for
the Southern District of Florida — a past and possibly future site for voting rights
controversies. And the DOJ political appointee who likely drafted the letter to the Ohio

federal court in support of the 2004 vote caging scheme, Hans von Spakovsky, has been
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nominated for the Federal Election Commission, the agency charged with overseeing the
fair administration of our election laws.*

With the stakes in the upcoming 2008 elections being so high, both major political
parties have once again directed their efforts at combating alleged voter fraud (the GOP)
and fighting alleged vote suppression schemes (the Democrats). Given the politicization
of the DO)J, it is highly unlikely that we will see efforts to stop vote caging among the
enforcement priorities of the Civil Rights Division. That’s unfortunate, because it means
that once again the burden to put an end to these tactics will fall on private litigants.

Congress can and should do something: for one, hearings should be held promptly
on Conyers’ bill that would criminalize racially discriminatory vote caging schemes.
Party officials should be brought in and asked about past vote caging schemes. And they
should be queried also about ongoing or planned vote caging operations this year. Such
hearings might have a chilling effect on those who were otherwise planning a new round
of vote caging activities aimed at minority voters. That would be a good outcome.

Caging voters will continue to be an issue unless Congress enacts legislation
making it clear what constitutes illegal vote caging, and prescribes severe penalties for
those who unfairly target voters using that technique. Failure to do so will only
encourage continued vote suppression and voter intimidation efforts in 2008 through vote
caging and other methods, and this will likely suppress the voting rights of minorities,

active military serving overseas, and students registered at a parent’s address.

" Forlunately, the von Spakovsky nomination stalled once Senators learned the details of his DOJ partisan
shenanigans and other misdeeds.
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Is DOJ Still Steeped in Politics?

Some of the details of actions by some in the Bush Administration to politicize
the Justice Department’s law enforcement efforts are now well known, due in large
measure to Senate and House Judiciary hearings held last year. Those hearings should
continue in the year ahead for a couple of reasons.

First, we have yet to learn fully about misconduct and possible crimes committed
by DOJ officials and White House personnel during this period. Second, the current
election cycle presents yet another opportunity for DOJ partisans to use law enforcement
machinery to affect the outcome of this year’s elections. So there is some urgency to get
to the bottom of all this and ensure that the problem is corrected going forward.

Now some will claim that the purging of a number of appointees and appointee
hires last year has eliminated all the concerns about partisanship at DOJ and there is no
longer a need to worry. After all, Alberto Gonzales, Karl Rove, Harriet Miers, Monica
Goodling, Kyle Sampson, Brad Schlozman, and Hans von Spakovsky have all left
Government. Presumably, they no longer pose a threat. But the politicization of DOJ
runs both broad and deep. As a former DOJ prosecutor, I know it will take more than a
new Attorney General and the resignations of a few bad apples to restore DOJ’s integrity,
credibility, and reputation for evenhanded, nonpartisan law enforcement. What can or
should happen?

Hearings such as this are a good occasion to call DOJ officials before the
Committee and determine the steps that they are taking this year to ensure that the Justice
Department will not use its vast law enforcement resources to play politics again this

year. If the answer is that nothing has changed from 2004, then that’s a source for great
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concem. That seems particularly important not only because it is an election year, but
because DOJ has been investigating itself over this matter for many months now and has
yet to tell Congress what it found and or even when the investigation will finish. There
is also reason to wonder if the Inspector General at DOJ or the Office of Professional
Responsibility will be blocked from obtaining all of the facts. Recall that in 2006 the
Justice Department’s Office of Professional Responsibility was foiled in its efforts to
investigate the Bush Administration’s domestic eavesdropping program when
investigators were denied security clearances to do their work. This points up the need
for continued oversight hearings.

For those who wonder why many of us remain concerned about politicization at
DOJ, let me give you some recent examples of DOJ actions that suggest partisan politics
continues to drive litigation decisions at DOJ. Consider the Indiana voter 1D case heard
last month by the Supreme Court. The case is steeped in politics, with Democrats
claiming the law was enacted by Republicans to deprive certain voters of the right to
vote. And who are those certain voters? In the words of the only Democratically-
appointed federal judge to rule on the Indiana voter ID law, those voters “skew
Democratic.” The Indiana voter 1D law challenged in the case was voted into law by a
Republican-controlled Legislature and signed into law by a Republican Governor. Not a
single Democratic legislator supported it.

The issue of voter ID is seen today as one of the most politically polarizing issues
in the election law arena. Indeed, in the handful of states that have enacted voter ID laws
since the infamous Bush v. Gore decision, all have been states where Republicans control

the Legislature and have been enacted largely along party lines. In Texas last year, where
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Republicans control the Legislature, a voter ID law only lost because one Democratic
state senator, Senator Mario Gallegos, literally risked his life (he had undergone a liver
transplant) and defied his doctor’s orders to return home, instead staying on the senate
floor in a hospital bed to help block a vote on the measure.

Given the politically polarizing issue of voter ID laws, 1 find it troubling that DOJ
made a decision to participate in the Indiana case before the Supreme Court. But DOJ
not only filed a brief in the case, they asked to participate in oral argument and even had
their ‘top gun’, Solicitor General Paul Clement, present the argument. It also struck me
as unusual that among the signatories to the Government’s brief in the case, there were no
career attorneys from the Division’s Appellate Section listed. That is a procedural
departure from the norm (particularly when an attorney from the Voting Section is listed
on the brief as was the case here), and it suggests to me that an attorney in the Appellate
Section likely asked to have her/his name left off the brief. It is clear to me and several
other former DOJ attorneys that the current Solicitor General’s office will essentially
serve as the de facto legal counsel to the GOP in any election law case that reaches the
Supreme Court and has partisan implications.

If Attorney General Mukasey is going to do more than give mere lip service to his
confirmation hearing promise to eliminate partisanship from DOJ decisionmaking, then
fully disclosing the results of the ongoing investigations to the public, particularly about
partisan misdeeds in 2004, would be a good place to start. And announcing that the
Justice Department would stay out of pre-election partisan litigation skirmishes would be
another positive step, unless the Department’s participation is necessary to protect

minority voting rights.
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Attorney General Mukasey also needs to establish a timetable for the completion
of the current investigations, so they don’t disappear into the black hole at Justice where
so many other public corruption investigations have fallen. Remember Tom DeLay and
his involvement with convicted felon Jack Abramoff? Even with Abramoft singing to
federal prosecutors for months, it doesn’t appear DOJ is any closer to prosecuting DeLay
or any other Members of Congress than they were a year ago.

What is happening at DOJ? Public corruption cases are seen by the public,
correctly in my view, as indicators of whether DOJ is going to enforce the law wherever
the evidence leads. It’s the one area where the Attorney General, by pursuing cases
vigorously, can be most influential in restoring integrity to Justice. And in that same
vein, Mr. Mukasey needs to give priority to matters where the actions of Departmental
attorneys suggest partisan bias, as we have seen in 2004 when officials were guided by
partisan concerns rather than evenhanded law enforcement goals.

Attorney General Mukasey should also take action in light of what was learned
about the firings of the U.S. Attorneys last year. You may recall, for example, that in one
case, former U.S. attorney in New Mexico, received a pre-election call from U.S. Senator
Pete Dominici about a pending investigation and if indictments were imminent. lglesias
testified that indictments were not imminent to which Domenici replied, I'm very sorry to
hear that” Iglesias told the Senate he felt “pressured” and “leaned on by the
unprecedented” call. He also reported that Congresswoman Heather Wilson called him
two weeks eatlier to ask about sealed indictments in an ongoing public corruption probe.
Both Domenici and Wilson admitted to making the calls. Wilson was involved in a tight

re-election race at the time against former state Attorney General Patricia Madrid.
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Iglesias perceived the calls from these two Members as an attempt to influence him to
“speed up” the indictments and the publicity over them that would surely ensue, in an
attempt to sway the election in Wilson’s favor. (Wilson ended up winning by around 900
votes.)

What is most interesting to me about this whole episode is that these Members
saw no wrongdoing in contacting a federal prosecutor about a pending public corruption
investigation and putting pressure on him to speed up or unseal indictments. The reason
for this is that, by 2006, the politicization of DOJ had taken root and the Department was
widely known as a haven for partisan law enforcement. Thus, members like Wilson and
Domenici (neither of whom have been prosecuted or reprimanded, as far as I know) felt
no compunction about contacting a federal prosecutor in such circumstances.

Here again, this is an area where Attorney General Mukasey can take reform
measures. He could inform all federal prosecutors that in the pre-election period, say
sixty days before an election, all contacts with the Department of Justice from members
of Congress must go through the Department’s Office of Legislative Affairs. It should be
Departmental policy that DOJ attorneys may not discuss any ongoing federal
investigation or possible investigation with any Member of Congress during this time.
(To me, it is highly doubtful that direct contact between a member of Congress and a
U.S. Attorney about a pending case is ever appropriate).

Also, if existing House rules do not make clear that contact with a federal
investigator or prosecutor is forbidden in any pending investigation or case, then the
Rules should be amended in clear and unambiguous language. After all, House rules

already make clear that Members may not engage in ex parte — or "off the record" —
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conversations with agency officials on matters under formal consideration. The need to
guard against political interference is even greater in ongoing criminal matters, especially
those involving public corruption.

If we don’t see action by the Attorney General or the Justice Department soon in
these areas, then there will be little reason to believe that much has changed at Justice
since 2004. More importantly for those of us in the election law field, it does not bode
well for the election year decisions that will soon be made at DOJ.

Conclusion

Since its creation in 1957, the Civil Rights Division has been the primary
guardian for protecting our citizens against illegal racial, ethnic, religious and gender
discrimination. Through both Republican and Democratic Administrations, the Division
developed a well-earned reputation for expertise and professionalism in its civil rights
enforcement efforts. Partisan politics was rarely, if ever, injected into decision-making,
in large measure because decisions usually arose from career staff and were normally
respected by political appointees. The career staff played a central role in recommending
new career hires and those recommendations were almost always respected.
Unfortunately, since this administration took office, that professionalism and non-
partisan commitment to the historic mission of the Division has been replaced by
unprecedented, political decision making. The result is that the essential work of the
Division to protect the civil rights of all Americans is not getting done.

This Committee is right to try and shine a light on the vote suppression schemes
that have infected our elections. And it is right to attempt to legislate in this area, to

ensure that voters are not intimidated and prevented from voting.
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If we are going to try and spread democracy throughout the world, we should first
make sure that we correct our own election inadequacies here at home. Vote suppression
and racially targeted vote caging schemes threaten the integrity of our elections and
undermine our democracy. They have no place in a just society. Ilook forward to
working with Members of the Committee to put an end to this abhorrent practice.

Thank you again for the opportunity to testify before the Committee.
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Attachment A

Vote Caging Activities in the 1980’s:

New Jersey 1981

The notorious 1981 New Jersey gubernatorial election between Republican Tom
Kean and Democrat Jim Florio provided a window into voter intimidation and
suppression techniques, vote caging in particular. The Republican National Committee
used vote caging to compile a list of more than 45,000 voters, mostly Black and Latino,
to challenge at the polls. Republican “ballot security” teams hired armed guards with
armbands to police polling places.

Kean won by less than 2,000 voters, but only after an almost month-long recount.
Both state and county prosecutors launched investigations into voter intimidation. A
federal court eventually entered a consent decree that prohibited the RNC from engaging
in vote caging.

Louisiana 1986

In the 1986 election, the RNC used vote caging to compile a list of 31,000 voters,
mostly black, that it attempted to have thrown off the voter rolls. At the time, Kris Wolfe,
the Republican National Committee Midwest political director, wrote Lanny Griftith, the
committee's Southern political director, “1 know this is really important to you. 1 would
guess this program would eliminate at least 60,000 to 80,000 folks from the rolls. If this
is a close race, which I assume it is, this could keep the black vote down considerably.”
Following this caging scandal, both parties agreed to amend the original 1982 consent
decree to require that the RNC would submit to the court any ballot security plan for
approval.

The 1990’s: Vote Suppression Through Caging Continues

North Carolina 1990

In October of 1990, when the black Democratic candidate for U.S. Senate, Harvey
Gantt, was leading incumbent Jesse Helms in the polls, the Helms for Senate Committee
and the North Carolina Republican Party developed a vote caging scheme.
As described above, according to a lawsuit brought by the Bush 1 Justice Department, on
October 29, 2004, at least 44,000 postcards were sent, without a disclaimer that they were
paid for by a political party, exclusively to black voters in North Carolina. The postcards
served two purposes; first, they were intended to directly intimidate and threaten black
voters and to give them false information about voting; second, and more insidiously, the
undelivered postcards would be used to create a caging list of black voters with the intent
of challenging them at the polls. According to the suit, “This effort was terminated
shortly before the election and subsequent to the initiation of an investigation ... by the
United States Department of Justice.” Later a consent decree was entered against
defendants that allowed the court oversight until 1996.

The 2004 Elections: Vote Caging Suppression At Full Bore
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Florida 2004

The 2000 election in Florida raised the stakes and also showed the effectiveness
of disenfranchising black voters in a close election. Both parties trained their sights on
the state again in 2004 and vote caging became an integral part of the Republican Party
plan in the Sunshine State.

In the late summer and fall of 2004, the Republican National Committee
developed a caging list of voters in predominantly black areas of Jacksonville, Florida.
The scheme came to light when Tim Griffin, then the Research Director and Deputy
Communications Director for the RNC, mistakenly sent an e-mail with the subject line
“caging” to an e-mail address at georgewbush.org, a political parody website whose
operators sent it to the press. Griffin had meant to send the list to a Republican operative
with an e-mail address at georgewbush.com, the official Bush campaign e-mail suffix.
Griffin’s e-mail contained an Excel spreadsheet “Caging-1.x1s” containing the names of
1,886 Florida voters, mostly black, including the names of black soldiers deployed
abroad.

As the BBC reported, “An elections supervisor in Tallahassee, when shown the
list, told Newsnight: ‘The only possible reason why they would keep such a thing is to
challenge voters on Election Day.”” A recent analysis of the names on the caging list
showed that the Jacksonville caging preferentially selected blacks and excluded whites.
Griffin was later appointed an interim U.S. Attorney in Arkansas. The White House
refused to submit him to the Senate for confirmation out of concerns over his
involvement in vote caging, as Monica Goodling verified in her testimony before the
Senate Judiciary Committee.

Nevada 2004

In Clark County Nevada, the former state Republican Party executive director,
Dan Burdish, attempted to cage 17,000 voters weeks prior to the 2004 election. The
voters had been put on an “inactive” list when mail sent to their addresses was returned.
The Las Vegas Review Journal reported, “Burdish said he only targeted Democratic
voters because ‘I'm a partisan Republican, I admit it.”

Local election administrators objected to the challenge, including Registrar of
Voters Larry Lomax. As reported by the Review Journal, “Lomax said he can see no
legitimate reason why Burdish would challenge _the voters. ‘The law already tells us
what to do with inactive voters,” Lomax said. ‘The law provides a remedy for these
people, and 1'd guess that the only point in a challenge _would be an attempt to intimidate
voters.””

Ohio 2004

More so than Florida, Ohio was ground zero for the hotly contested 2004 election
—and also a hotbed of voter intimidation. The Ohio Republican Party developed a caging
scheme and identified 35,000 newly registered voters in urban areas, mostly black, who
either refused to sign for letters from the Republican party or whose letters came back
undeliverable. An attorney for the Ohio Republican Party even admitted that the plan was
to use the returned letters from minority neighborhoods to challenge voters.

Prior to Election Day, when the caging list would be used to challenge voters at
the polls, the caging scheme was challenged in court on two fronts. In New Jersey, voters
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filed suit against the RNC for violating the 1982 consent decree. The RNC argued that

the consent decree only applied to it, not the Ohio Republican Party, which planned to

supply the challengers, and therefore was inapplicable to the Ohio election. The federal
court rejected that argument, and, on Nov. 1, 2004, ordered Republicans in Ohio not to
proceed with the caging scheme on Election Day.

Meanwhile, in Ohio, voters filed suit to challenge the Ohio law permitting
political parties to post challengers in polling places on Election Day — challengers armed
with caging lists.

While the court battles were playing out in New Jersey and Ohio in the days and
hours leading up to the 2004 election, with the rights of minority voters hanging in the
balance, did the Department of Justice step in to enforce the Voting Rights Act?
Unsurprisingly for anyone who’s followed the ongoing scandal over the politicization of
the Civil Rights Division, the answer is “of course not.” Perversely, the Justice
Department sent a letter to the Ohio federal judge overseeing the lawsuit to tell her that
the challenge statute that was to be used as part of the vote caging scheme was perfectly
fine.

Assistant Attorney General Alex Acosta’s Oct. 29, 2004 letter to District Judge
Susan Dlott was unusual not just in that it attempted to offer legal cover for the same
practices that 12 years earlier DOJ had sued to stop, but also because it was nearly
unprecedented for DOJ to intervene in an election eve case in which it had not previously
participated, its involvement was unsolicited, and it was not a party,. (Acosta’s letter was
sent just a few days after then-U.S. Attorney Bradley Scholzman filed the now-infamous
indictments against the four ACORN workers in Missouri.)

Judge Dlott refused to heed the advice of the Assistant Attorney General, found
that permitting the challenges would have a racially discriminatory impact, and issued an
order enjoining the Republican Party from placing challengers at the polls.In the end, the
caging scheme was stymied. (For a thorough discussion of other voter intimidation
techniques that succeeded, see Preserving Democracy: What Went Wrong in Ohio, Status
Report of the House Judiciary Committee Democratic Staff, January 5, 2005 [a.k.a. “the
Conyers Report™].)

Pennsylvania 2004

The Pennsylvania GOP targeted for caging only voters in Philadelphia, which is
approximately 45% black, according to Census data. Voters in other parts of the state,
which is 85% white, were not caged.

The party compiled a caging list of 10,000 returns from a Republican mailing
purporting to welcome new registrants in Philadelphia to the political process, and then
announced plans to challenge those 10,000 voters on Election Day. The Republican
speaker of the state House admitted the campaign tactics were intended to “keep down”
the vote in Philadelphia.

As The Inquirer reported, “State Republicans released additional details yesterday
from their list of 10,000 letters to Philadelphia _voters that they said were returned as
undeliverable. They said they would use this list to challenge voters at the polls today - a
type of challenge similar to one that federal judges have barred Republicans from using
today in Ohio.”[25]

20



79

According to the Bucks County Courier Times: “Election officials and other
observers, however, say the 7.6 percent rate of returned letters isn't surprising in a large
city with many transient, low-income neighborhoods. ‘This is a mobile population,” said
Randall Miller, who teaches a course on elections at St. Joseph's University. ‘Some
people are living in places where they don't really have addresses, [such as] shelters.
They have every right to vote.”” When the media asked the GOP for the list, the party
initially refused but later provided just six names and addresses.

Wisconsin 2004

The Wisconsin Republican Party announced the Saturday before the 2004 election
plans to challenge 37,180 voters on a caging list developed by the party. The Wisconsin
GOP targeted for caging only voters in Milwaukee, which is approximately 40% black
and 55% minority (black and Hispanic), according to Census data. Voters in all other
parts of the state, which is 91% white, were not caged.

In this caging scheme, the party used a commercial software program to compare
addresses on voter registration cards to a postal service database of known addresses, and
then announced plans to challenge 37,180 voters at the polls whose addresses, the party
claimed, didn’t match.

The non-partisan City Attorney called the plan “outrageous.” It was. Of the caged
list, 13,300 of the addresses simply listed incorrect apartment numbers. Some 18,200
more cases stemmed from the lack of an apartment number for a resident of an existing
building.

Of the remaining 5,000 or so addresses, the City Attorney’s office found hundreds
actually did exist, and many of the other non-matches were likely due to clerical errors.
Had the plan been allowed to go forward, thousands of legally-registered, apartment-
dwelling black voters would have been challenged because of a clerical error involving
apartment numbers. The attempt was stopped by the City Attorney and Election
Commission.
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Mr. NADLER. Thank you.
Mr. Shelton is recognized for 5 minutes.

TESTIMONY OF HILARY SHELTON, DIRECTOR,
WASHINGTON BUREAU OF THE NAACP

Mr. SHELTON. Thank you very much, Mr. Chairman. And good
morning. As you mentioned, my name is Hilary Shelton. And I am
director of the NAACP’s Washington bureau. The NAACP currently
has more than 2,200 membership units with members in every
State across the union.

I would like to begin by thanking the Chairman, Chairman Con-
yers, many other Members of the Committee for holding this hear-
ing today. The right to vote is clearly the cornerstone of our Na-
tion’s democracy.

Throughout our Nation the NAACP and countless Americans
have fought and died to protect the right of people across the globe
to cast a free and unfettered ballot and to have that vote counted.
We owe it to these men and women and their families to ensure
that the right to vote is protected here at home.

Sadly, our struggle is not yet complete as there are still voter
suppression throughout the United States. What is even more dis-
turbing than the continued existence of the Americans being denied
the constitutional right to vote, however, is the fact that for the
last 8 years the U.S. Department of Justice has not been our part-
ner in trying to stem voter suppression. In fact, given the fact that
the U.S. Department of Justice filed an amicus brief in the case of
CRAWFORD V. MARION, Indiana County Election Board, which the
Supreme Court heard just last month, many would argue that the
current Administration is actually working against the goals of all
Americans enjoying their constitutional right to vote.

And as any major national civil rights organization can tell you,
the number of voter suppression cases brought by the current De-
partment of Justice does not even begin to reflect the number of
complaints that we receive from the folks across the Nation who
believe their rights have been violated. In fact, although the num-
ber of voting rights violations is very difficult to measure, the
NAACP as well as representatives from almost every civil rights
voting rights organization all report an increase in the number of
Americans, primarily racial and ethnic minority Americans, who
say they have been denied their constitutional right to register and
cast their votes.

Furthermore, attempts to pass laws at the State and local levels
as well as at the Federal level that restrict or effectively shut out
entire segments of the population are on the increase throughout
the Nation. And they are not being challenged by the current Ad-
ministration.

Specifically, the NAACP has seen a dramatic increase in the
number of cases in which people have registered to vote believing
having been told that they have then done everything correctly
only to be turned away from the voting booth on election day and
being told that they are not on the rolls. We know that the 2000
election in Florida debacle did over-zealously purge from the rolls
especially in neighborhoods with heavy concentrations of racial and
ethnic minorities can be a standard trick by unscrupulous or cor-
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rupt election officials trying to suppress a certain segment of the
voting public.

Now it appears that not even putting these people on the rolls
is the new popular tactic. Another tactic that is being used to keep
racial and ethnic minority voters and low-income voters out of the
ballot box is the enactment by legislatures and governors sworn to
protect the rights of all their residents of laws to require govern-
ment-issue photo identification documents before voting.

While supporters of these initiatives purport to be combating
voter fraud, a problem which as numerous studies have shown is
not really a problem, what these laws are, in fact, doing is creating
a barrier to keep out up to 20 million Americans who do not have
government-issued photo I.D.s out of the ballot booth. And I would
hasten to add that a disproportionate number of these people who
do not have government-issued 1.D.s are racial, are ethnic minori-
ties, are low-income Americans.

Finally, I would like to talk for just a brief moment about an
issue that the NAACP was intimately involved in crafting. That is
the 2002 Help America Vote Act. This legislation, which was en-
acted in response to the election debacle of 2000, has been under-
funded and under-supported since its enactment at almost every
turn. While the NAACP and other civil rights organizations strong-
ly supported HAVA in part because it was seen as a sign that the
Federal Government took voting rights protection seriously, the
1fact that it has been largely ignored is discouraging, to say the
east.

To close, I would like to share with the Subcommittee some
thoughts shared by the NAACP and the Mexican-American Legal
Defense and Education Fund, that is MALDEF, one of the premier
civil rights organizations investigating and protecting the rights—
invested in protecting the rights of Latino voters.

Racial and ethnic minority voters require that the civil rights De-
partment of the U.S. Department of Justice be fully staffed with
well-qualified attorneys and experts who are committed to address-
ing voter suppression and protecting minority voter rights. While
the NAACP and MALDEF and other civil rights organizations fre-
quently bring legal actions on behalf of racial and ethnic minorities
whose voting rights have been infringed, private individuals and
organizations lack sufficient resources to guarantee free and fair
elections for all voters nationwide.

Mr. Chairman, Members of the Subcommittee, the disenfran-
chisement of voters, voters who are disproportionately racial and
ethnic minority Americans, due to the mismanagement of registra-
tion bases and the restrictive laws and regulations that are akin
to discriminatory poll taxes present a much larger threat to our na-
tional fabric than the many so-called threats that we have been
spending untold billions of dollars defeating.

Unless Americans, all Americans, feel that they are vested in our
Nation and that they have a voice in their government, the promise
and security of democracy is hollow and left unfulfilled.

Furthermore, I would argue that the inaction of the U.S. Depart-
ment of Justice’s department of civil rights to address voter sup-
pression is not only unethical, immoral, and counterproductive, it
is flat out wrong. Thus, I again thank the Subcommittee for hold-
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ing this hearing and inviting the NAACP to testify. And I look for-
ward to your questions.
[The prepared statement of Mr. Shelton follows:]

PREPARED STATEMENT OF HILARY O. SHELTON

Good morning. My name is Hilary Shelton and I am the Director of the Wash-
ington Bureau of the NAACP, our Nation’s oldest, largest and most widely-recog-
nized grassroots civil rights organization in the United States. The NAACP’s Wash-
ington Bureau is the legislative and public policy arm of the NAACP. We currently
have more than 2,200 membership units with members in every state across the
country.

I would like to begin by thanking and commending the Subcommittee for holding
this hearing. The right to vote is the cornerstone of our Nation’s democracy.
Throughout our history, countless Americans have fought and died to protect the
right of people across the globe to cast a free and unfettered ballot and to have that
vote counted. We owe it to these men and women and their families to ensure that
the right to vote is protected here at home.

The NAACP has been in existence for almost 100 years, and since our inception
we have fought for equal voting rights for all Americans. Sadly, our struggle is not
yet complete as there is still voter suppression throughout the United States.

What is even more disturbing than the continued existence of Americans being
denied their Constitutional right to vote however, is the fact that for the last eight
years the U.S. Department of Justice has not been our partner is trying to stem
voter suppression.

In fact, given the fact that the US Department of Justice filed an amicus brief
in the case of Crawford v. Marion County Election Board, which the Supreme Court
heard just last month, many would argue that the current Administration is actu-
ally working against the goal of all Americans enjoying their Constitutional right
to vote.

And as any major, national civil rights organization can tell you, the number of
voter suppression cases brought by the current Department of Justice does not even
begin to reflect the number of complaints that we receive from folks across the Na-
tion who feel their rights have been violated.

In fact, although the number of voting rights violations is very difficult to meas-
ure, the NAACP, as well as representatives from almost every other civil and voting
rights organization, all report an increase in the number of Americans—primarily
racial and ethnic minority Americans—who say that they have been denied their
Constitutional right to register and vote.

Furthermore, attempts to pass laws at the state and local levels, as well as at
the federal level that restrict or effectively shut out entire segments of the popu-
lation are on the increase throughout the Nation—and they are not being challenged
by the current Administration.

Specifically, the NAACP has seen a dramatic increase in the number of cases in
which people have registered to vote, believing or having been told that they have
done everything correctly, only to be turned away from the voting booth on Election
Day and being told that they are not on the rolls.

We know from the 2000 Florida election debacle that over-zealous purging of the
rolls, especially in neighborhoods with heavy concentrations of racial and ethnic mi-
norities, can be a standard trick by unscrupulous or corrupt election officials trying
to suppress a certain segment of the voting public. Now it appears that not even
putting these people on the rolls is the new popular tactic.

Another tactic being used to keep racial and ethnic minority voters and low-in-
come voters out of the ballot box is the enactment, by legislatures and governors
sworn to protect the rights of all of their residents, of laws to require government-
issued photo identification documents before voting.

While supporters of these initiatives purport to be combating “voter fraud,” (a
“problem” which, as numerous studies have shown, is not really a problem), what
these laws are in fact doing is creating a barrier to keep the up to 20 million Ameri-
cans who do not have government-issued photo IDs out of the ballot booth. And I
would hasten to add that a disproportionate number of these people who do not
have government-issued IDs are racial or ethnic minorities or low-income Ameri-
cans.

Finally, I would like to talk for a brief moment about an issue that the NAACP
was intimately involved in crafting, the 2002 Help America Vote Act (HAVA). This
legislation, which was enacted in response to the election debacle of 2000, has been
under-funded and under-supported since its enactment at almost every turn.
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While the NAACP and other civil rights organizations strongly supported HAVA
in part because it was seen as a sign that the federal government took voting rights
p}tl‘otlections seriously, the fact that it has been largely ignored is discouraging, to say
the least.

To close, I would like to share with the subcommittee some thoughts shared by
the NAACP and the Mexican American Legal Defense and Education Fund,
MALDEF, one of the premier organizations invested in protecting the rights of
Latino voters. Racial and ethnic minority voters require that the Civil Rights De-
partment of the U.S. Department of Justice be fully staffed with well-qualified attor-
neys and experts who are committed to addressing voter suppression and protecting
minority voters’ rights.

While the NAACP, MALDEF and other civil rights organizations frequently bring
legal actions on behalf of racial or ethnic minorities whose voting rights have been
infringed, private individuals and organizations lack sufficient resources to guar-
antee free and fair elections for all voters nationwide.

Mr. Chairman, members of the subcommittee, the disenfranchisement of voters,
voters who are disproportionately racial or ethnic minority Americans due to the
mismanagement of registration bases, and restrictive laws and regulations that are
akin to discriminatory poll taxes presents a much larger threat to our national fab-
ric than many of the so-called “threats” that we have been spending untold billions
of dollars defeating.y

Unless Americans, all Americans, feel that they are vested in our Nation and that
they have a voice in their government, the promise and security of democracy is hal-
low and left unfilled.

Furthermore, I would argue that the inaction of the US Department of Justice’s
Department of Civil Rights to address voter suppression is not only unethical, im-
moral and counter-productive, it is just flat-out wrong. Thus I again thank the sub-
committee for holding this hearing and for inviting the NAACP to testify.

Mr. NADLER. I now recognize Mr. Emmer for 5 minutes.

TESTIMONY OF TOM EMMER, DEPUTY MINORITY LEADER,
MINNESOTA STATE HOUSE OF REPRESENTATIVES

Mr. EMMER. Thank you, Mr. Chairman, Ranking Member
Franks. Thank you for the invitation here today. My name is Tom
Emmer, and I am a State representative from the state of Min-
nesota.

The United States Congress has enacted numerous requirements,
including registration and identification requirements designed to
increase the number of citizens who register to vote while simulta-
neously protecting the integrity of the electoral process. Some of
these initiatives include the Help America Vote Act of 2002, which
requires voters to provide proof of identification before registering
or casting their first ballot, providing the attorney general with the
authority to prosecute voter fraud in Federal elections, requiring
acceptable forms of identification under the Help America Vote Act,
including a current and valid photo identification or a current util-
ity bill, bank statement, government check, paycheck, or a govern-
ment document that shows the name of the voter.

The Help America Vote Act also provides that States may pro-
vide more strict rules and regulations regarding voter identifica-
tion. Since the enactment of this act, several States, including some
well-publicized cases and challenges in Georgia and Indiana, have
proposed voter identification bills. The bills were specifically de-
signed to require photo identification.

In a world in which we have much turmoil and such contested
elections, it is imperative to maintain the integrity of the electoral
process and thus, the public confidence in that process. Voters
want to know that their vote counts and will not be canceled out
by a fraudulent vote. We simply must have something in law that
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allows us to confirm that we are who we say we are on the day
of the election.

The American public agrees with this concept. In fact, national
polling shows that almost 80 percent of American citizens agree
that photo identification should be required to verify identify prior
to voting.

Voter identification laws are designed to prevent voter fraud in
our elections. There is no question that we have a problem with
fraud.

The Carter-Baker commission made such a determination in its
2004 report. In addition, there are numerous examples from other
States that demonstrate how fraud has played a role in elections.
We as elected officials are slowly realizing the destructive force this
has on public confidence in the strength of their vote and the out-
come of the election.

In 2004, for example, the Indiana Supreme Court in the case of
PABEY v. PASTRICK found that widespread fraud had rendered elec-
tion results “inherently deceptive and unreliable.” The Indiana Su-
preme Court invalidated a 2003 East Chicago mayoral primary
based on evidence of rampant absentee voter fraud, which included
the use of a vacant lot or former address in casting of ballots by
nonresidents.

At the same time, the state of Indiana was experiencing highly
inflated voter registration rolls as a result of 35,000 deceased indi-
viduals remaining on statewide voter rolls. Incredibly, the list of
registered voters in 2004 was actually inflated by some 41 percent,
including well over 200,000 duplicate voter registrations.

In fact, on April 7, 2005, the United States Department of Jus-
tice informed the Indiana secretary of state that numerous counties
had registration totals that exceeded their voting age population.
This is an important national issue. It is not a political issue and
should not be.

Despite efforts to the contrary, some people are selecting to turn
photo identification into a political issue that destroys the very na-
ture of election integrity. Protecting the integrity of our elections
and ensuring the validity of the votes cast and the electoral process
is important to all of our children and communities, is important
to the future of our freedom and our democracy.

Those that are challenging these laws that voter photo identifica-
tion somehow violates the 1st and 14th Amendment to the United
States Constitution because it imposes an unwarranted burden on
the right to vote. In fact, they take this position despite their in-
ability to identify any concrete harm stemming from a potential
photo identification voter law. In fact, despite the predictions of
widespread disenfranchisement resulting from the photo I.D. regu-
lation in Georgia, no plaintiff in any Georgia litigation, either as
an individual or as an organization demonstrated any injury.

The fact is that despite apocalyptic assertions of wholesale voter
disenfranchisement, there is not a single piece of evidence of any
identifiable registered voter who would be prevented from voting.
It is commonplace in virtually every polling place in America that
voters are asked to identify themselves before they vote.

A State’s interest in deterring voter fraud before it happens is
important. As the 7th Circuit Court of Appeals has recognized, in-
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person voter fraud is extremely difficult to detect. Without a photo
1.D. requirement for in-person voting, it is nearly impossible to
catch an imposter.

As the pre and post-voter I.D. study and analysis has established
in Indiana after the implementation of the Indiana voter 1.D. law,
there was an overall county level turnout increase of almost 2 per-
centage points. There was an increase in relative turnout for coun-
ties with a greater percentage of minority and poor populations.
There was no significant impact on turnout in counties with a
greater percentage of less educated or elderly voters. And as has
been previously been noted today, there was a significant increase
in turnout of Democrats.

Thank you for inviting me, again, here today. And I hope that
this Committee will give serious consideration to what should not
be a political issue. And that is proving who we are when we step
up to the polling place.

[The prepared statement of Mr. Emmer follows:]
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The United States Congress has enacted numerous requirements, including registration
and identification requirements, designed to increase the number of citizens who register
{o vote while simultaneously protecting the integrity of the electoral process. Some of
these initiatives include: the Help America Vote Act of 2002, which requires voters to
provide proof of identification before registering or casting their first ballot; providing the
Attorney General with the authority to prosecute voter fraud in federal elections;
requiring acceptable forms of identification under the Help America Vote Act including

a current and valid photo identification or a current utility bill, bank statement,
government check, paycheck, or government document that shows the name of the voter.

The Help American Vote Act also provides that states may provide more strict rules and
regulations regarding voter identification. Since the enactment of this act several states,
including some well publicized cases and challenges in Georgia and Indiana, have
proposed voter identification bills. The bills were specifically designed to require photo
identification.

In a world in which we have much turmoil and such contested elections, it is imperative
to maintain the integrity of the electoral process and thus the public confidence in that
process. Voters want to know that their vote counts and will not be cancelled out by a
fraudulent vote. We simply must have something in law that allows us to confirm that
we are who we say we are on the day of the election.

The American public agrees with this concept. In fact, national polling shows that almost
80 percent of American citizens agree that photo identification should be required to
verify identity prior to voting.

The voter identification laws are designed to prevent fraud in our elections. There is no
question that we have a problem with fraud in our elections. The Carter Baker
Commission made such a determination in its 2004 report. In addition, there are
numerous examples from other states that demonstrate how fraud has played a role in
elections. We as elected officials are slowly realizing the destructive force this has on
public confidence, in the strength of their vote and the outcome of the election.

In 2004, for example, the Indiana Supreme Court in the case of Kabey vs. Pasterick found
that widespread fraud had rendered election results “inherently deceptive and unreliable."
The Indiana Supreme Court invalidated a 2003 East Chicago mayoral primary based on
evidence of rampant absentee voter fraud, which included the use of a vacant lot or
former addresses in casting of ballots by non-residents.

At the same time, the state of Indiana was experiencing highly inflated voter registration
rolls as a result of 35,000 deceased individuals remaining on the statewide voter rolls.
Incredibly, the list of registered voters in 2004 was actually inflated by some 41 percent
including well over 200,000 duplicate voter registrations.
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In fact on April 7, 2005, the Unites States Department of Justice informed the Indiana
Secretary of State that numerous counties had registration totals that exceeded their
voting age populations.

This is an important national issue. It is not a political issue. Despite efforts to the
contrary, some people are selecting to turn photo identification into a political issue that
destroys the very nature of election integrity. Protecting the integrity of our elections and
ensuring the validity of the votes cast in the electoral process is important to all of our
children and communities. It is important to the future of dur freedom and our
democracy. .

Those that are challenging these laws argue that voter photo identification somehow
violates the First and Fourteenth Amendment of the United States Constitution because it
imposes an unwarranted burden on the right to vote. In fact, those that take this position
and their inability to identify any concrete harm stemming from a potential photo
identification voter law render their arguments largely theoretical and entirely
speculative.

The argument is typically that the voter identification photo law, and in fact any election
law, should be invalid if one can hypothesize any single individual who would be
prevented from voting by the burden it creates. If this is the standard upon which we
review election reform laws such as photo identification, it would put the
constitutionality of the Help America Vote Act upon tenuous ground as well.

The United States Constitution expressly provides that state legislatures are to proscribe
“times, places and manner of holding election for senators and representatives.” The
United States Supreme Court has long recognized that the states have broad powers to
determine the conditions under which the right to vote may be exercised. In fact, voter
fraud drives honest citizens away from the democratic process and breeds distrust in our
government. The right to vote can be denied by a debasement or dilution of the weight of
a citizen’s vote just as effectively as by wholly prohibiting the free exercise of the right to
vote.

The fact is that despite apocalyptic assertions of wholesale voter disenfranchisement,
there is not a single piece of evidence of any identifiable registered voter who would be
prevented from voting.

Today, we are providing you with a 2007 report from the Institute of Public Policy that
was conducted on voting in Indiana before and after the photo identification laws were
passed. The report found that “no consistent evidence that counties that have higher
percentages of minority, poor, elderly or less-educated populations suffer any reduction
in voter turnout relative to other counties."

It is commonplace in virtually every polling place in America that voters are asked to
identify themselves before they vote.
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Election laws will invariably impose some burden on individual voters. Indeed it is hard
to imagine any election regulation that does not limit the opportunity of, or cause some
inconvenience to, at least some citizens who choose to vote. A state’s choice of poll
locations and hours of operation will inconvenience some voters, and could require them
to find child care, incur transportation or even miss work in able to vote in person. Some
citizens may also stand in long lines to vote in person, depending on when and where
they go to the polls. Any identification requirements - photo or otherwise — will
inconvenience some voters. However such routine costs and inconveniences do not
render a state electoral process constitutionally defective.

Because the Carter Baker Commission concluded this was such an important issue they
proposed creating Real ID. Some of us would prefer to see this remain a state issue as
opposed to turning it over to the Federal government. The issue of photo identification
being required, however, should be the same whether it is administered by the federal
government or the states. I firmly believe that anyone who does not have a photo
identification should have one made available free of charge. The absence of photo
identification should not preclude any indigent voter from being excluded from voting
because he or she is unable to pay for the documentation necessary to obtain one. Those
voters should be able to vote using an in-person absentee ballot at the court house before
the election day and sign an affidavit of indigence or go to the polls and sign a similar
affidavit before voting a provisional ballot.

Opponents of photo identification will argue that individual states do not have sufficient
reported incidences of fraud to warrant requiring photo identification. I refer again to the
bipartisan Carter Baker Commission which found that there is “no doubt™ that in-person
voter fraud occurs.

A state need not wait to suffer harm. It can and should adopt prophylactic measures to
prevent it from occurring in the first place. This is particularly true in a situation like
voter fraud, where the temptation is obvious and the consequences of undeterred and

undetected violations are enormous.

A state’s interest in deterring voter fraud before it happens is evident from the
monumental harm that can come from such fraud. The East Chicago mayoral primary in
Indiana proves the point. Although the plaintiff was only able to show 155 invalid
absentee votes, the court found that “widespread corruption™ had left the putative
winner’s 278 vote victory “inherently deceptive and unreliable,” and the court invalidated
the entire election. Thus, the fraudulent votes of even a small number can, in a close
election, invalidate the votes of every other citizen who participated in the election. Even
when the election is not so close, “{a}very false registration” and every fraudulent ballot
cast harms the system by canceling votes cast by legitimate voters.

Senator Kit Bond said it best when he stated that “if your vote is cancelled by the vote of
a dog or a dead person, it is as if you did not have a right to vote.”
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By its very terms, the 2002 Help America Vote Act establishes mandatory minimum
voter identification requirements. This act explicitly provides that “nothing in {it} shall
be construed to prevent a state from establishing requirements that are more strict.” In
fact, the Help American Vote Act in no way limits the right of the states from taking
steps beyond those required.

In conclusion, we have a right to know that every election, no matter the margin of
victory, is determined fairly with respect to the idea of one person, one vote. We also
have the duty to protect the rights of legally registered voters who may not have proper
identification. Requiring photo identification at the poll accomplishes both. This is a
matter of preserving the integrity of the election process and the validity of the outcome.
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Report 10-2007

Abstract:

1 examine the change in voter turnour across Indiana counties before and after the implementarion of photo 1D
requirements. Overall, scatewide turnout increased by about two percentage points after photo ID; furcher, there
is no consistent evidence that counties that have higher percentages of minority, poor, elderly or less-educated
i)o pulation suffer any reduction in voter turnout relative to other counties. In fact, the estimated effect of photo

on turnou Js positive for counties with a greater percentage of minorities or families in poverty. The only
consistent and frequently statistically significant impact of photo 1D in Indiana is to_increase voter turnout in
counties with a greater percentage oe Democrats relative to other counties. These findings run counter to some
recent and prominent concerns that have been raised about voter identification reforms; however, these results
are consistent with both existing theory on voter behavior and the most recent and reliable empirical evidence on
the effects of voter idenrification requirements on turnout.
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The Effects of Photographic Indentification on
Voter Turnout in Indiana: A County-Level Analysis

Jeffrey Milyo

1. Introduction

‘This study evaluates the effects of photographic
voter identification requirements implemented in
Indiana prior to the 2006 general election. Previous
studies have examined the effects of voter identification
laws more generally, but none of these separately
analyzes the effects of so-called “mandatory photo
ID” (hereafter simply, “photo ID”) on turnout in
Indiana." Nevertheless, the existing scholarly literature
on voter identification does strongly suggests that
photo ID requirements are likely to have only a
negligible impact on overall voter turnouy; further,
previous studies indicate that photo ID is unlikely to
reduce the relative participation of minorities (e.g.,
Alvarez et al. 2007 and Mycoff e al. 2007). Given
that these lessons from social science research run
counter to the conventional wisdom, at least that
espoused in some quarters,” [ first review the most
recent and relevant literature on the effects of voter
identification on turnout, then present the findings
from my empirical analysis of turnout in Indiana.

‘The change in voter turnout from the 2002 to
2006 general elections provides a nearly ideal natural
experiment for estimating the effects of photo ID on
voter turnout across the 92 counties in Indiana. Both
years were midterm election years and in neither
year was there a major contested statewide race (i.c.,
for governor or U.S. Senate); however, 2006 was the
first general election year in which Indiana’s photo
ID law was actually implemented. I exploit this
natural experiment to idenrify the effects of photo ID
on wurnout in counties with a greater percentage of
minority, poor, elderly, or less educated populations.

I examine a variety of models of voter turnout
and control for the influence of several other factors
that may influence turnout. Overall, voter turnout

in Indiana increased abour two percentage points
from 2002 to 2006; however, in counties with greater
percentages of minority or poor voters, turnout
increased by even more, although this increase is not
statistically significant. For counties with greater
percentages of elderly or less educated voters,
results are more mixed, but not consistenty
significant or negative. The only consistent and
frequently significant effect of voter 1D thac | find
is a positive effect on turnout in countes with
a greater percentage of Democrat-leaning voters.

2. Voter ID and Turnout: Lessons from the Social
Science Literatuse

The public debate over photo- identification
requirements for voters has been marked by oft-repeated
concerns about the possible dramatic and detrimental
effects of state voter identification requirements on voter
wrnout. The political rhetoric has become so super-
heated that recent attempts to reform voter idenrification
laws have been met with explicit accusations of racism
on the part of reformers, dire warnings of a coming
“disenfranchisemenr,”  and that
reforms, though popular across party lines, are a “thinly
veiled” attempe to prevent Democrats from voting.

In contrast, political theory suggests that the
effects of voter identification laws on voter turnout are
ambiguous. Such reforms increase the effort required
to vote for some persons without proper identification
{at least one time, anyway). Of course, some of these
persons may be eligible voters and others will be
ineligible voters. However, voter identification reforms
may also instill greater confidence in the electoral
process among cligible voters, making them more
willing to participate in elections. Consequently, the
actual impacrt of voter identification on wurnout is an

assertions such
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empirical question; and even if turnout decreases with
voter identificacion laws, it is by no means apparent
that it is eligible voters that are being affected.
Until very recently, there were no systematic

ical studies of the effects of photo 1D requirements
for voting, although it is has long been understood thac
many other countries both require such identification
and experience higher rates of turnout than in the U.S.
Studies of voter turnout across countries have instead
focused on voter registration, the frequency of elections,
non-compulsory voting, and single-member districts (as
opposed to proportional representation) as reasons that
urnout in the U.S. is low relative to other developed
democracies (Powell 1986 and Blaise 2006). The fact
that such cross country studies do nor even entertain
the possibility that photo 1D requirements reduce
turnout is itself informarive about the long-standing
opinion of the political science profession regarding
the relative unimportance of such laws for turnout.
In contrast, numerous studies analyze

the effects of voting insticutions other than voter
identification on turnout. In general, these studies
find at best very modest effects of post-registration laws
such as time off work for voting, opening polls early or
keeping polls open late, mailing sample ballots, etc.
(Primo, et al. 2007). This is because voter registration
is a relatively high hurdle compared to these post-
registration requirements; adding or removing some
marginal costs of voting beyond registration has
virtaally no observable effect on turnout. Applying
these lessons to voter identification, it is highly
unlikely that anyone sufficiently motivated to register
to vote, inform themselves about the curtent election
issues, and transport themselves to a polling place
will then be deterred by the incremental requirement
of presenting proper identification at the polls.
In fact, there is an cven more fundamental

reason to expect that the impact voter identification
requirements on turnout are likely to be negligible.
‘This is because very few cligible voters lack official
identification and presumably even fewer (if any) lack
the capacity to produce sufficient identification should
they have a need and inclination to do so.* Finally, the
ability to cast a provisional ballot reduces further the
potential for a legitimate voter to be disenfranchised,
even when that person lacks proper identification.

stati

*

On this point, Ansolabehere (2007} notes that
in a recent national survey with 36,500 respondents,
only 23 persons self-reported that chey were not
permitted o cast a regular ballot ar the polls in 2006
because of identification problems. Further, it is not
clear how many of these 23 persons cast a provisional
ballot, although it appears that most did;* nor is ic
ascertainable from the survey whether any of these
persons were actually eligible to vote, or whether they
were honestly reporting problems ac the polls.” It is
nonetheless apparent that recent claims of 4 coming
“disenfranchisement”  are  nothing more  than
irresponsible and ignorant exaggerations (e.g., Schulz
2007).

On the other hand, the widespread popularity
of voter identification requirements suggests that the
general public is indeed concerned abour vote dilurion
from ineligible votes.”  Lott {2006) has argued that
confidence in the fairness of elections translates
directly into higher voter trnout; such an effect, if
it existed, might also reasonably be expected to be
most pronounced for groups that tend to have less
trust in the efficacy American democracy (e.g., racial
and echnic minorities, the poor and the less educated).

In fact, scholars of American politics generally
agree that voter turnout is determined largely by
idiosyncratic factors, such as an individual’s incrinsic
value of voting (i.e., does the individual feel a duty to
vote) as opposed to political institutions (Matsusaka and
Palda1999; Mycoffetal,, 2007).” For this reason, factors
thatinfluence truscand confidence in the integrity of the
electoral process are generally thought to be important
determinants of an individuals decision to vote
(Putnam 2000)." Forall these reasons, it is theoretically
plausible that photo identification requirements actually
increase voter tumout.  Consequently, there exists a
long-standing political science literature thar does not
support recent assertions that photo 1D requirements
have dramatic and detrimental effects on turnout.

Recent empirical studies of state voter identification laws

In the wake of recent legistation implementing
voter identification reforms in the states, 2 flurry of
new empirical studies have appeared that more directly
address the question of how state voter identification
laws impact voter turnout. Unfortunately, the two
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studies that have received the most coverage in the
press (Eagleton 2006 and Vercellotti and Anderson
2006; hereafter, the “Rurgers studies”) arc fatally flawed
on several counts.” For example, several authors note
that these studies examine only a single cross-section of
turnout data from 2004, so cannot properly estimate
the treatment effect of state voter identification Jaws;
nor can these studies properly estimate the effects of
mandatory photo [D  requirements (Alvarez, et al
2007, Mycoff, et al 2007 and Muhlhausen and Sikich
2007). Further, the Rutgers studies miscode several
state identification laws (Mycoff, er al. 2007 and
Muhlhausen and Sikich 2007). Finally, the findings
reported in the Rutgers studies are not robust to
reasonable changes in their statistical model (Alvarez,
et al. 2007 and Muhlhausen and Sikich 2007).

The flawed Rutgers studies are also the only
systematic studies of voter identification for which
the authors conclude that ID laws have strong or
consistently negative consequences for voter turnout
overall, and especially for minorities. However, even
ignoring the methodological problems with the Rutgers
studies, the authors do an additional disservice to the
public debate by mischaracterizing their own findings:
For example, taken at face value, the results presenced
in the Rutgers studies imply that the most strice forms
of voter identification laws examined in their daca
(voluntary photo D} are associated with higher voter
turnout among Black, Hispanic and Asian minorities
than are the next most strict category of identification
laws that they examine (non-photo ID). Further, che
Rutgers studies also find that voluntary phoro ID
requirements yield no difference in overafl turnout
compared to non-photo 1D requirements. The authors
of the Rutgers studies fail to note any of these findings;
thisisaseriouserror that leads them to make conclusions
that are not supported by their own evidence.

In contrast to the Rutgers studies, more recent
studies stand out for both their methodological rigor
and the fact that they examine voter turnout through the
2006 general elections (Alvarez, et al. 2007 and Mycofl,
et al 2007). However, both of these studies are work
in progress, so results must be interpreted with care.

Mycoff et al. {2007) examine the effects
of voter identification laws on state level voter
turnour, as well as individual-level self-reported voter

turnout from the Nartional Election Studies (a large
national survey that is conducted each election year).
‘The authors cxamine wrnout from 2000 to 2006
using a random-cffects model; they find that voter
ID laws are not significandy related to tumour in
either the aggregate state data or the individual level
data. The individual-level analysis in Mycoff et al. is
a particularly valuable innovation, since it allows the
rescarchers to more confidently discuss the impacts of
voter identification on minorities, the poor, the elderly,
ctc. However, the original analysis in Mycoff et al.
does not examine these differential effects, nor do the
authors separately investigate the effects of photo ID
apart from other voter identification requirements.

More recently, however, Mycoff et al. have
analyzed the effects of mandarory photo ID on
individual level turnout after controlling for state
fixed effects. In this most recent analysis, Mycoff et
al. cannot reject the null hypothesis that the within
state effects of photo 1D on overall turnour are zero;
likewise, the null of zero effect cannor be rejected
for turnout across race, ethnicity, income or age
calcgories.l Overall, Mycoff et al. (2c07) find that
idiosyncraric factors, such as an individual’s interest in
politics, are far more important determinants of turnout
than are inscitutional factors like voter identificarion.

‘The most recently available study of the effects
of voter identification on voter turnout is by Alvarez,
et al. {2007); these authors also examine the effects of
voter identification on both state-level turnout and
individual level turnourt (from the Current Population
Survey). Alvarez ec al. control for state fixed effects in
their analysis, but they fail to control for the presence
and competitiveness of statewide races in the different
states and years in their study. This unfortunate
oversight should be corrected in future iterations of
the study, but for now chis shorccoming undermines
the usefulness of the authors’ findings. Ignoring this
methodological problem, Alvarez et al. (2007) report
that voter 1D laws are associated with higher (aibeit
not significant) voter turnout in the analysis of state-
level turnout from 2000-2006. ‘The individual-level
analysis suggests that voter identification requirements
have a modest negative impact on overall turnout, no
differential impacts by race or ethnicity and a slightly
more negative impact on eldedy or poor voters.
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The results reported in Alvarez et al. (2007)
also suggest that there is no significant change in vorer
twrnout for any population subgroup when comparing
the effects of mandatory photo 1D laws to voluntary
photo 1D, although the authors do not conduct a
formal tesc of this hypothesis. However, it is unclear
at this point how sensicive the estimates reported by
Alvarez et al. will be to the inclusion of controls for
the presence and competitiveness of statewide races.
Consequently, the recent and on-going study by Mycoff
et al. (2007) remains the most reliable and thorough
systematic  cevaluation  of © the effects  of
photo  ID on voter turnout to date.

In this review, I have demonstrated that both
theory and the best evidence to date strongly suggest
that the effects of photo ID on overall turnour are
likely to be very modest (and may even be positive).
Further, the best analyses of the differential impact
of photo 1D indicate no deleterious effects on
minorities, the poor, or the elderly. In the next
section, I demonstrate that these conclusions are borne
out in the county-level election returns for Indiana.

laws

3. Data and Methods

The subsequent empirical analysis examines the
effects of photographic identification requirements on
county-level turnout in Indiana. Ianalyze the change in
voter turnout in the general midterm elections of 2002
and 2006; these elections offer a nearly ideal natural
experiment for identifying the effects of photo ID on
tunout. This is because there were no other major
changes in Indiana election laws during this time period,
so the impact of photo ID will not be confounded with
other changes in state election administration. Further,
because some demographic groups tend to have higher
turnout in presidential election years, it is appropriate
o compare tumnout in the two most recent midterm
elections.  Finally, these two midterm clections are
also relatively comparable since there were no major
contested statewide races in cicher year!!  Even so,
I also check the whether the resulting estimates are
sensitive to the inclusion of additional mideerm and\
or presidential election years; to preview: they are not.

I measure voter turnout as the percent of voting
age population (VAP) in each election year; VAP
is estimated by the U.S. Census as of July 1st of the

; n g ;
election year.™  This measure is commonly employed

in studies of voter turnout in aggregate data, since voter
registration data is not of a consistent quality across
time or jurisdiction. However, voting age popul
estimates including non-citizens and other persons that
are not eligible to vote. While this is more problematic
for studies of turnout in states with larger populations
of incligible voters, it is less likely to be a concern in
a state like Indiana. Further, to the extent that the
number of non-citizens is growing over time, and is
disproportionately of Hispanic ethnicity, this has
the effect of understating overall turnout in 2006,
especially in areas with higher Hispanic populations.

For this reason, I also measure voter turnout
as the percentage of the estimated number of citizens
of voting age (CVAP) in each year. However, reliable
estimates of CVAP at the county-level are not readily
available, so | generated my own estimate based upon
U.S. Census counts of non-citizens in 2000. In order
to estimate CVAP by county in cach year, 1 firsc
calculate the ratio of citizens of voting age population
to all the total voring age population for each county
in 2000 from Census data. 1 then multiply the
estimated VAP for cach county and year by this ratio.
However, the question of whether voter turnout
should be measured as a percentage of VAP or CVAP
is not surprisingly a non-issue in the present context;
the correlation between the two measures is better
than 98% for the time periods examined in this study.

In order to measure the overall effect of photo
1D on voter turnout across the 92 Indiana counties, [
estimate an ordinary least squares regression controlling
for county-fixed effects and year effects. The county
fixed-effects account for factors such as demographic
differences across counties, while the year effectsaccount
for the different composition of state races in each
election year. However, there has only been one general
election in Indiana post-photo 1D, so it is not possible
t separately identify the overall effects of photo-ID
on voter turnout absent additional assumptions. For
this reason, the present analysis focuses on the effects
of photo D on different groups of eligible voters.

I evaluate claims about the relative effects of
voter ID on racial and ethnic minoricies, the poor, the
elderly, persons without a high school diploma and
Democrats by estimating the effects of photo ID on

on
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turnout i counties with greater percentages of those
groups as a percent county population.
these demagraphic variables do not vary over time,
since they are raken from the 2000 U.S. Census. This
means that it is not possible to control for county-
fixed effects when estimating the effects of photo ID
on these particular demographic groups. For this
reason, [ accounc for differences in the demographic
composition of counties by including control variables
for per capita income and the percent of county
popufation by several categories, including: age,
education, ethnicity, female labor force participation,
military status, non-citizens, party, poverty, race, and
rural status {scc Appendix). I also check the sensitivity
of results when this list of control variables is pared
down to just age, education, ethnicity, income and race.

Despite the plethora of county-level control
variables described above, it is possible that there
remain some unobserved county-level phenomena thac
may bias the estimated effects of photo ID on turnour
in some unknown way. For this reason, I also examine
the eflects of photo ID on the within-county change
in voter turnout since the most recent general election
(i.e., the change in voter turnout from 2004 to 2006
compared to the change from 2000 to 2002). This
alternarive model effectively purges voter turnout of che
county-specific factors mentioned above and so'provides
an important check on the estimates obrained form the
basic model. Finally, because repeated observations
at the county-level over time are not necessarily
independent observations, I also control for clustering
of standard errors by county in every regression model.

While most authors examine the effects of voter
identification on voter turnout, some (e.g., Alvarez et
al. 2007} look at the effects on the natural logarithm of
voter turnout {i.e. “log turnout”); for this reason, [ use
both of these measures in my analysis. Therefore, in the
next section I present estimates for four basic stadistical
models, where the dependent variable is i) turnout, ii)
log turnout, iii) change in turnout, and iv) change in
log turnout. Talso discuss the sensitivity of these results
to different measures of turnout, time periods or sets of
contro} variables; for the most part, the key findings
are quite robust to these alternative specifications,

However,

4. Results

Voter turnout as a percentage of VAP in
Indiana was about 2 percentage points higher in 2006
compared to 2002. This increase in turnout was fairly
uniform across all counties; the mean within-in county
change in turnout was +1.76% {p<.0o1). However, it
is not possible to discern how much of this increase
in turnout is atributable solely to the effects of photo
ID; this is because there was also an uncompetitive
Senate race in 2006. For example, the presence of
a U.S. Senate clection in 2006 might have led 10 an
increase in turnout above what it would have been
otherwise. On the other hand, the fact that there was
no Democrart candidate in the 2006 Senate race might
have led to lower turnout than otherwise. In fact, my
examination of historical Senate election data does
indeed suggest that state voter turnout tends to be lower
when there is an uncompetitive Senate election ar the
top of the state ticker, all else constant. Assuming that
this phenomenon occurred in 2006 in Indiana, then
the photo ID likely led to an even greater increase in
voter turnout than the 2% observed in the raw dara.

Even so, I prefer to err on the side of caution
in this report, so I focus only on the differential impact
of photo ID across Indiana counties. In contrast
to the situation for overall turnout in 2006, there is
no a priori reason to believe thac the uncompetitive
2006 Senate clection influenced voter turnout in
some counties more than others.  Consequently,
the effects of photo ID on turnout across counties
with differing populations of minority, poor, low
education, elderly voters, or Democrat voters can be
identified and estimated in the available election dar

in Table 1A, 1 report the estimated effects of
photo ID on both turnout and the change in turnout
for counties with higher proportions of minority
population.  The table is divided into two panels;
one for each model. For example, the results in the
top panel of the table under column one indicare
that photo 1D increased voter twurnout in counties
with higher percentage of black population, albeit
this estimate is not statistically significant (t=1.23
However, the estimated magnitude of this effect
quite large; for each percentage point increase in black
population in a county, voter turnout increases by o.1
percentage points.  Looking to the bottom panel of
Table 1A under the same column, the estimated effect
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of photo ID on the change in turnout for counties
with a higher percentage of Black population is also
positive, nearly identical in magnitude, although again

not statistically distinguishable from zero (t=0.59).

Moving to column two of Table 1A, the estimaced
effect of photo ID on voter turnout (top panel) for
countics with larger H'Lspanic populatim\s is negative,
but much smaller in magnitude than that for Black
population and also statistically insignificant. However,
the impacr of voter ID on the change in voter turnout
for counties with greater Hispanic populatien is positive
{even more so than for Black population), but once again
not significandy different from zero (bottom panel).

In column three, I report the estimared effects of
photo ID for both the Black and Hispanic variables; this
model exhibits a similar pattern as when the variables are
estimared separately. In all but one case the estimated
effectof photo 1D on turnout s positive for counties with
more Black or Hispanic population. However, in no
case are these variables individually or jointly significant.

“The final column of Table LA reports the effects
of photo ID on turnout in counties with higher total
minority population (non-white andlor Hispanic).
The estimates are identical for both turnout and the
change in turnout models. For each one percentage
point in minority population, county
turnout increases by 0.7 percentage points after the
implementation of photo D). Again, these effects are
imprecisely estimated, so the null hypothesis of a zero
differential effect of voter ID on turnout in counties
with higher minority populations cannot be rejected.

My analysis of the effects of photo ID on

trnout by race and ethnicity continues with an

increase

examination of the impact on both the log of rurnout
and the change in the log of wrnout. The results of
this estimation are reported in Table 1B; however,
because this is a non-linear model, the coefficients do
not have a similarly straightforward interpretation as
before.  For example, the point estimate of .003 for
9%Black in the top panel under column one of Table 1B
has the following interpretation: for each percentage
point increase in Black population in a county, voter
turnout increases by .003 times voter turnout in 2002.
For example, given a county-wide voter turnout rate
of 30% in 2002, the implementation of photo 1D is
associated with a .09 percentage point increase in 2006

turnout for each percentage point of black population
(or a nearly identical effect as was observed in Table 1A).

Given the complexity of interpreting the
estimates in Table 1B, and the fact that none of
these estimates are significandy different from zero
{cither individually, or in the case of column three,
jointly), I will only note that the pattern of qualitative
results obtained in the log models of turnout is very
similar to that seen in Table 1A, In fact, the only
substantive difference is that the effect of photo ID
on Hispanic population is uniformly more positive.

To this point, there is no evidence that photo
ID requirements in Indiana reduced voter turnout,
either overall, or in counties with relarively larger racial
or ethnic minority populations. Re-estimating these
models for the three most recenc midterm elections
(1998, 2002 and 2006) yields a similar pactern of resuits,
with one exception: the effect of photo ID on counties
with more Hispanic population is consistently positive.
Similarly,includingpresidendialelectionyears, alongwith
additional controls for the differing rurnour tendencies
in midterm versus presidential election years, likewise
produces nearly identical results. Finally, substituting
citizen voring age population (CVAP) for VAP in any of
the models discussed above has the effect of making che
estimated effects of photo 1D on Hispanic population
positive, but otherwise yields no appreciable difference.

‘The analysis above is repeated for other
demographic groups in Tables 2A and 2B. Specifically,
1 examine the effects of photo ID on turnout in
counties with higher percentages of families below
the poverty line (%Poverty), persons with less than
a high school degree (%No High School) education,
and persons over 65 years of age (%Elderly). These
demographic variables are never statistically significant
in the turnout models shown in panel one of Table
2A. although both the percent of county population
in poverty or elderly approach statistical significance
(p<.15). The effect of photo ID on turnout in counties
with more poor families is positive, while the effect on
turnout in counties with more elderly population is
negative. However, these effects are largely attenuated
for the change in turnout, and especially so for the
petcentage elderly (botcom panel of Table 2B). The
effect of photo [D on turnouc in counties with
relatively fewer high school graduates exhibits a similar
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pattern; it is negative and insignificant in panel one,
but closer o zero and less precisely estimated in panel
two. Further, these three demographic variables are
jointly insignificant in both models. Finally, all of the
race, ethnicity and demographic variables examined to
this point are also not jointly significant when chey are
all simulrancously included in these turnout models.

As was the case for the race and ethnicity
variables, the same general patcern of qualitative effects
are observed in thelog turnoutand change in log turnout
models (Table 2B); in addition, the demographic
variables (poverty, no high school and elderly) are not
jointly significant, nor is the combination of these
demographic variables with the race and ethnicity
variables examined in Table 1A and 1B. Re-estimating
these four models for additional years, andior
substituting CVAP for VAP likewise yields no major
changes, although the estimated effects of photo ID on
counties with more elderly or low-education population
become more positive and less precisely estimated.

‘The final variable examined is the extent
of Deinocrat voting preferences in a county; this
is measured using a common proxy in the political
science literature, the county vote percentage for the
Democrat presidential candidate in 2004 (John Kerry).
‘The results for this variable are found in column four
of Tables 2A and 2B. In all but one case, the effect
of voter ID on turnout in highly Democrar-leaning
counties is statistically significant or marginally so
{p<.10 or betrer). In every case examined in Tables 2A
and 2B, photo 1D is associated with higher turnout
in counties with a greater share of Democrat leaning
voters, The magnitude of this estimated effect is about
o.T percentage points higher voter turnour in 2006 per
percentage poinc increase in John Kerry’s 2004 vote
percentage in the county. [This result holds up even
when the model is estimated using additional election
years o citizen voting age population, as above.]

1 bave also estimated all of the models
described above wich a more sparse set of control
variables, only including controls for age, education,
ethnicity, income, and race. However, the choice
of these control variables does not yield any notable
changes in the pattern of resules discussed here.

As a final sensitivity check, all of the models
above have been estimated without the adjustment for

clustering of observations at the county level. 'This does
not affect the estimated cocfficients in these models buc
in general will affect the standard errors of the estimares.
"The cffect of the cluster-adjustment to standard errors is
o make some of the key estimates described above more
precise; without the cluster-adjustment, none of the
coefficients on percent elderly or percent poor remain
even marginally statistically significant (i.e., p>.10 in
every case). The only cocfficient estimates that remain
statistically significant without the cluster-adjustment
are those for the percent Democrat in the county.

5. Discussion

Given the context of the existing research on
voter turnout, my findings for Indiana are completely
unsurprising. Despite the attention-grabbing and often
strident claims that voter identification is the modern
version of the poll tax and the like, nothing could be
further from the truth. Existing theory and evidence
from decades of social science research do not support the
contention that photo 1D requirements are likely to have
a large and detrimental impact on turnour; nor does the
previous empirical evidence find any significant impact
of photo identification on racial or ethnic minorities.
Further, the best previous evidence to date also finds no
significant impact of photo ID on the poor or the elderly.

In this study, T exploit the existence of a natural
experiment on the impact of photo ID:  the change
in turnout between the 2002 and 2006 midterm
elections in Indiana. My analysis is novel not only
for its focus on the effects of photo ID in Indiana,
but because I subject my findings to a battery of
sensitivity checks. ‘This is also the first study to analyze
the differential impact of photo 1D requirements
on turnout among more Democrat-leaning voters.

The findings that emerge from my analysis
are that photo ID is associated with: i) an overall
county-level turnout increase of almost two percentage
points, ii) an insignificant increase in relative turnout
for counties with a greater percentage of minority
and poor population, iii) no consistent or significant
impact on relative turnout in counties with a greater
percentage of less educated or elderly voters, and iv)
a significant relative increase in turnout for counties
with a higher percentage of Democrat voters.
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+ The term “mandatory” is a misaomes, since voters wichout proper
photo I are still allowed to cast a provisional ballot ac the polls.

2 For example, sec the recent bricf for certiorari submitted to the
U.S. Supreme Coure by the Tndiana Democratic Party and Marion
County Democzatic Central Commiteee (Indiar: Democratic Party,
ccal. v. Todd Rokita, et. al).

3 Hood and Bullock (2007) argue that about 5% of registered
voter names in Georgia do noc have & valid driver’s license or
state identification card; however, the aurhors make no attempt
to investigate how many of the registered vorer names are actually
artached o eligible voters. "This is a rather egregious error, since
it is well known that voter registration lists overstate, sometimes
quite dramatically, the number of valid eligible voters due to
duplicare, % gistrati
Yor example, in Indiana, the number of registered vorers exceeds

ful i

dated and even fi

the number of vorers that report being registered by more than 40%
{Schulz 2007).

4 Ansolabehere (2007) does not explicitly report how many of the
23 persons with vorer identification issues cast provisional ballots,
alehough it would appear co be nearly all of them, since elsewhere
he writes: “an almost immeasurably small number of people who
tried to vote were excluded because of identification requirements
or questions with their qualifications;” also, Ansolabehere notes that
only three persons did not vote because of any problems with their

vorer registration.

5 Given the bitter partisan debate over voter identification, it would
not be surprising if a handful of respondents chose to exaggerare
their experience ac the polls; in light of this, it is quite amazing that
5o few respondents self-report problems voting,

6 Ansolabehere {2007) reports chat Jarge majorities supporc vater
identification reforms, including 70% of Blacks, 78% of Hispanics
and 67% of all Democras; in fact. persons who were asked to show
identification when voting in 2006 were even mote supportive of
voter identification requirements than other respondents.

7 Also, see Primo and Milyo 2006a,b on the effects of political
institutions on citizen trusc and voter turnout.

8 Por example, influential evidence on the importance of the
inrinsic value of voting comes from field experiments in which
those individuals thar receive reminders about their civic duty to

vote are more likely to do so (Gerber and Green 2000). Further

evidence comes from Ansolabehere, et al {1999}; they argue that

negative campaign adverdsing reduces voter trnour primaily
because of its detrimental effect on public trust in the political

process.
9 In fact, the two studies are nearly identical, as Vercellotti and
Anderson were part of the research team thac produced the

Eagleton (2006) report.

10 Personal communication. wich Jason Mycoff (November 9,
2007).

1 There was not a gubernatorial or U.S. Senate election in

Indianain 2002. In 2006, there was a U.S. Senate race in which
Richard Luger,  Republican, was not opposed by a Democrar;
Lugar defeated his closest opponent, a Libertartan candidate, by

7.3% 0 12.6% of the total vore.

12 All data employed in this study were provided by Polidata
(www.Polidata.org).
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Table 1A: Effects of Photo ID by Race and Ethnicity
(County Turnout in 2602 and 2006)

%Black*PhotolD
%Hispanic*PhotolD

Y%Minority*PhotolD

Y%Black*PhotoID
Y%Hispanic*PhotolD

Y%Minority*PhotolD

Panel One. % Voting Age Pop. (%VAP)

Panel Two: Change in % Voting Age Pop.

M @ & @

0.10 0.12
(1.23) (1.44)
0.03 015
(021 (0.97)

0.07

(1.27)
0.09 0.08
(0.59) (0.45)
0.13 006
(0.83) (0.28)

0.07

0.72)

race, and rural status.

Notzs: Absolute values of t-statistics in parentheses (adjusted for clustering by coun-
ties). The estimated effects of photo ID interacted with percent Black and Hispanic are
[so not jointly significant in either panel above. All models include controls for year
land characteristics of county population, including: age, education, ethnicity, female

llabor force participation, income per capita, military status, non-citizens, party, poverty,

“Tnsritute of Public Poficy
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Table 1B: Effects of Photo ID by Race and Ethnicity
(Natural Logarithm of County Turnout in 2002 and 2006)

(&} @ [© R
Panel One: Log of % Voting Age Pop. (%VAP)

%Black*PhotolD 003 004
(1.42) (1.50)
Y%Hispanic*PhotolD 000 -.003
(0.08) (0.82)
%Minority*PhotolD 002
(1.55)
Panel Two: Change in Log of % Voting Age Pop.
%Black*PhotolD 002 .002
0.67) (0.58)
%Hispanic*PhotolD 002 -000
(0.55)  (0.00)
%Minority* PhotolD 002
(0.82)

oTEs: Absolute values of t-statistics in parentheses (adjusted for clustering by coun-
ties). The estimated effects of photo 1D interacted with percent Black and Hispanic are
also not jointly significant in either panel above. All models include controls for year
land characteristics of county population, including: age, education, ethnicity, female
labor force participation, income per capita, military status, non-citizens, party, poverty,
race, and rural status.
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Table 2A: Effects of Photo ID by Poverty, Education, Age, and Party
(County Turnout in 2002 and 2006)

m 2) 3 @
Panei One: % Voting Age Pop. (4VAP)
%Poverty*Photol D 0.29
(L67)
%NoHighSchool*PhotoID -0.08
(1.25)
%Elderly*PhotolD -0.36
(1.89)
Y%Democrat*Photol D 0.10
(222)
Panel Two: Change in % Voting Age Pop.
Y%Poverty*PhotolD 0.17
(0.98)
%NoHighSchool*PhotoID -0.01
(0.11)
%Elderly*PhotolD -0.08
(0.41)
Y%Democrat*PhotoID 0.1t
(1.59)
Votes: Absolute values of t-statistics in parentheses (adjusted for clustering by coun-
tics). The estimated effects of photo ID interacted with percent poverty, no high schoel
degree and elderly are also not jointly significant in either panel above. All models
include controls for year and characteristics of county population, including: age, educa-
tion, ethnicity, female labor force participation, income per capita, military status, non-
citizens, party, poverty, race, and rural status.
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Table 2B: Effects of Photo ID by Poverty, Education, Age, and Party
(Naural Logarithm of County Turnout in 2002 and 2006)

n @ 0 @
Panel One: Log of % Voting Age Pop. (%VAP)
%Poverty*Photol]d .007
(1.36)
%NoHighSchool*PhotoID -.003
(1.60)
%Elderly*PhotolD -0t
(2.08)
Y%Democrat*PhotolD 003
(2.28)
Panel Two: Change in Log of % Voting Age Pop
Y%Poverty*PhotolD 004
(0.88)
%NoHighSchool*PhotolD -.001
(1.05)
%Elderly*PhotolD -.005
(0.99)
%Democrat*PhotolD 003
(1.87)

citizens, party, poverty, race, and rural status.

INotes: Absolute values of t-statistics in parentheses (adjusted for clustering by coun-
kies). The estimated effects of photo ID interacted with percent poverty, no high school
kegree and elderly are also not jointly significant in either panel above. All models
include controls for year and characteristics of county population, including: age, educa-
tion, ethnicity, female labor force participation, income per capita, military status, non-
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APPENDIX @

The following county-level census variables are included
as controls in the statistical analysis:

Percent non-Hispanic Black
Percent Hispanic
Percent non-white and\or Hispanic

Natural l?%arithm of per-capita income
Percent of families in poverty

Percent without a high school degree (omitted category)
Percent with at most a high school degree

Percent with some college education

Percent with college degree

Percent with post-graduate education

Percent age less than 5 years (omitted category}
Percent age between 5 and 17 years

Percent age between 19 and 24 years

Percent age between 25 and 44 years

Percent age between 45 and 64 years

Percent age 65 or more

Percent voting for John Kerry in 2004 (of those casting
vores in 200
Jeflrey Milyo is a professor in the Truman School of
ublic Affairs and the deparement of economics at the

Percent active military University of Missouri; he is also the Hanna Family
Percent female labor force participation Scholar in the Center for Applied Economics at the
Percent non-citizens University of Kansas SchoofofBusiness and a Senior
Percent retired military Eellow at'the Cato Institute in Washington, D.C.
Percent rural Comments are welcome; please contact the author at:

milyoj@missouri.edu.
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Mr. NADLER. Thank you.
Professor Minnite is recognized for 5 minutes.

TESTIMONY OF LORRAINE C. MINNITE, Ph.D.,
ASSISTANT PROFESSOR, BARNARD COLLEGE

Ms. MINNITE. Thank you, Chairman Nadler.

And thank the Members of the Committee for inviting me to tes-
tify today. I have submitted a written testimony that explains in
a lot of detail the research that I have been doing over the last sev-
eral years on this question of voter fraud. And I would like to just
take the few minutes that I have here to highlight a couple of
points.

One is the purpose of this research. As a political scientist, we
study voting behavior. And the prevailing theories of voting suggest
that, in fact, it may not even be rational to vote, let along to vote
twice. So when the rhetoric of fraud really got ramped up after the
2000 election, I thought it was an interesting puzzle.

On the one hand, we were hearing lots and lots of stories of all
kinds of fraud, of the system being very vulnerable to fraud, of
there being an epidemic of voter fraud. And at the same time, the
academic side, I had colleagues looking at me and asking why are
you studying this. There is very little academic research on it. And,
in fact, it doesn’t make sense.

The incentives have to be huge for an individual voter to commit
fraud. In the absence of a conspiracy, there is no rationale for a
voter to take the effort to commit a felony crime to vote twice or
to vote in the name of someone else. So it was an interesting puz-
zle. That is how I approached it.

And I began by trying to look at the empirical record. And I want
to address what I think are some mischaracterizations and mis-
understandings about what that record shows. I want to focus spe-
cifically on the Federal Government’s effort here to root out voter
fraud.

We heard the number 86 people. The research that I have been
able to do—and it has been quite difficult actually to get the data
from the Justice Department. But the research that I have done to
look at the success of the ballot access and voting integrity initia-
tive which the Justice Department began in 2001, 2002 shows that
between October 2002 and September 2005 there were only 40 vot-
ers indicted for any kind of a crime related to illegal voting. And
I have supplied in the written testimony a table that shows for you
a breakdown of the 95 indictments that the Federal Government
brought under this program, which was to address voter fraud and
voter intimidation.

And when you dig into the data—because you have to dig into
it—you find that only 40 of those people actually were voters. Oth-
ers were government officials, campaign workers, election works,
and so forth.

So looking at those 40 voters, there were 26 convictions or guilty
pleas. That is a conviction rate of 65 percent, which is quite low
for the Justice Department.

When we look at those voters and those who were convicted, we
see that one person was convicted for registration fraud. That per-
son did not even vote. And, in fact, that man was deported back
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to Pakistan for registering to vote inadvertently when he went to
redo his driver’s license.

There were 20 people who voted who were ineligible. And these
were people who had felony convictions and had not had their civil
rights restored and also noncitizens, 15 of those and then five peo-
ple for multiple voting. And most of this occurred over the Kansas,
Missouri border.

So the record, the empirical record of the Justice Department
here where they have made a vigorous effort to root out voter fraud
has produced very, very little. And in my testimony I mention
other things that I have looked at. I have made an extensive search
to try to look at State records here. I have used open records re-
quests in the States to request data from every attorney general,
secretary of state. I wrote letters to 2,700 district attorneys asking
for data on this.

And I am convinced that there is no problem with individual vot-
ers trying to commit voter fraud. So this first point here is that we
must look at this data carefully. And we should look at what voters
are doing because one of the consequences of feeding what I think
really has become a propaganda effort to convince the American
public that voter fraud is a problem is that there is a lot of confu-
sion about who is committing fraud and where the system is vul-
nerable. And it is worth taking the time to analyze that.

The other point that I want to make and to conclude quickly is
that contrary to what has been suggested here, there is no evidence
that I.D. laws increase confidence in voting or increase voting. You
can have an increase in turnout and you can suppress the vote at
the same time. The question in Indiana is how much larger the
turnout might have been had the photo I.D. law not been in place.
So I will conclude with that comment.

[The prepared statement of Ms. Minnite follows:]
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Assistant Professor
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New York, New York

Thank you, Chairman Conyers, and members of the committee for inviting
me to testify at this hearing. My name is Lori Minnite. I am an
Assistant Professor in the Department of Political Science at Barnard
College in New York City. I teach courses on American government,
including a course on Participation and Democracy, as well as courses
on urban pclitics and policy. I am a fellow at Demos, a national
public policy and advocacy organization that works on issues of
economic inequality, democratic renewal and social justice; and I have
worked with other organizaticns like Project Vote that are dedicated to
expanding electoral participation, especially among the poor.

These are my interests and they explain my research project which T
will report on to you today. For the last six years I have conducted
research on the prominence of voter fraud in much of the discourse on
American electoral arrangements. I wanted to know, is voter fraud a
threat to the integrity of American elections? how much fraud is there?
how many cases of voter fraud occur in any given state and local or
federal election? what are the types of fraud and how does it occur?

My concern is access to the ballot. From my study of American history
and politics, I could see how political responses to voter fraud have
led to campaigns to change election law and administration in ways that
narrow access. As I am committed to widening access, I wanted to know:
was voter fraud a real problem, does it justify restricting access to
the balleot?

The short answer is that voter fraud is rare, and the cure is worse
than the disease. To explain to you how I‘ve arrived at this
conclusion, I will discuss my research effort, methodeology and
findings.

The first stage of the research was to define my terms. When I speak
of ‘voter fraud,’ I mean corruption of the electoral process by voters.
If American elections are being regularly corrupted by this kind of
fraud, it would be important to know how it is being committed.
Solutions to the problem of fraud are best framed by analyses which
illuminate where the integrity of the electoral process is breaking
down and where the system is vulnerable. In my research, therefore, I
make distinctions among types of fraud, for example, vote-buying,
ballot box stuffing, registration fraud, and illegal wvoting; and types
of perpetrateors of fraud where the most important distinction is
between voters and officials.
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The next stage of the research was to collect the data. Neither the
federal nor state governments routinely ccllect and publish data on
voter fraud, so I conducted original research to compile statistics.
In July 2005, I submitted a Freedom of Information Act request to four
different units of the Justice Department for records related to the
Department’s Ballot Access and Voting Integrity Initiative. This
program was initiated by the Attorney General in 2001 tec combat voter
fraud and voter intimidation.

In addition to looking for data at the federal level, I made an effort
to collect data from the states. I wrote letters under states’ open
records laws to every Attorney General and Secretary of State in the
country, and to every county or district attorney - all 2,700 of them -
requesting records or statistics on voter fraud.

My research has involved a qgualitative dimension, as well. TI’ve
conducted interviews in Seattle, Milwaukee, St. Louis, New Orleans and
Washington, D.C., and read thousands of newspaper articles. I’ve
reviewed the election codes of all of the states — in addition to
reviewing all the scholarly literature on this subject, of which there
is little.

Neither the Justice Department nor all of the states have been
especially helpful to my research, though some have gone cut of their
way to cocperate and provide information. A document summarizing
federal law enforcement activity with respect to electicn crimes was
produced by the Justice Department’s Criminal Division for a
congressional field hearing on the issue of “Non-citizen Voting,”
conducted in New Mexico on June 22, 2006, by the House Administration
Committee. It consists of all cases - 95 indictments - brought by the
federal government under the Ballot Access and Voting Integrity
Initiative between October 2002 and September 2005.

I researched the outcomes of these indictments and compiled the results
which are presented in the table below.

[ See table 1 at end ]

The information in table 1 is classified using the Justice Department’s
own characterization of the type of crime involved, and my analysis of
the type of person charged with the crime. The government won
convictions or guilty pleas against 70 of the 95 defendants, a 76
percent conviction rate. However, if we dig into the data, we find
that only 40 of these pecple were voters, the others were government
officials, party or campaign workers, or election workers. Of the 40
voters charged, only 26 were convicted or pleaded guilty, yielding an
average of eight to nine people a year, and a conviction rate of 65
percent. The convicted included: one person for registration fraud,
resulting in the defendant’s deportation to Pakistan; five people for
multiple or double voting; and 20 people for voting while ineligible to
vote, including 15 non-citizens and five citizens with felony
convictions who had net yet had their civil rights restored.

According to the U.S. Election Commission’s 2006 report, Election
Crimes: An Initial Review and Recommendations for Future Study, under
the Ballot Access and Voting Integrity Initiative, the Justice
Department initiated three pilot programs “to determine what works in
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developing the cases and chtaining convictions and what works with
juries in such matters to gain convicticns.” The pilot projects
reflect the implementation of a policy change initiated by Attorney
General Ashcroft in 2001 to pursue cases of voter fraud involving
individual incidents. Again, according to the EAC’s election crimes
report,

“Since 2002, the department has brought more cases against
alien voters, felon voters, and double wvoters than ever
before. Previously, cases were only brought against
conspiracies to corrupt the process rather than individual
offenders acting alone. For deterrence purposes, the
Attorney General decided to add the pursuit of
individuals who vote when not eligible to vote
(noncitizens, felons) or who vote more than once. Prior to
this, the Department did not go after individual isclated
instances of fraud or cases which would not have a big
impact and therefore, a deterrent effect.”

The head of the Elections Crime Branch of the Criminal Division’s
Public Integrity Section teld the researchers for the EAC report that
the pilot projects focused on: 1) felon voters in Milwaukee; 2) alien
voters in the Southern District of Florida; and 3) and double voters in
a variety of jurisdictions. The Department’s record of indictments
fits this description: 35 of the 40 voters indicted between October
2002 and September 2005 are among the three groups targeted by the
pilot projects: 1) 10 alleged felon wvoters in Milwaukee; 2} 16 alleged
alien voters in the Southern District of Florida; and 3) and nine
alleged double voters, including four pecple in Milwaukee, and five in
Missouri and Kansas.

There is ancther pattern evident in the prosecution records which I
find troukling. According to press releases and statements by the
Attorney General, the Balloct Access and Voting Integrity Initiative to
which I've referred was put in place to respond to the complaints of
voting irregularities made to the Justice Department by thousands of
citizens experiencing problems in the 2000 election. It was to have
two components focusing on prevention and prosecution, and a dual
appreoach to prosecuting both fraud and veter intimidation.

In at least two important ways, the prosecution record for the first
three years of this new program raises serious gquestions about its
effectiveness. First, although the program was trumpeted as a balanced
approach to preventing election crime, only two of the 95 indictments I
studied involved what the Department labeled “intimidation.” My
research into these cases suggests to me that, in fact, they were not
cases of voter intimidation - they invelved public corruption in the
Western District of Pennsylvania where a public official sought to
compel employees to donate to a pelitical campaign. Another three
indictments were for what the Department called “civil rights”
violations in what i1s now a well-known case of phone-jamming during the
2002 New Hampshire midterm elections by operatives of the Republican
Party.

The second troubling issue raised by the record concerns the
effectiveness and value of pursuing cases of individual veter fraud in
which there is no conspiracy to steal an election or corrupt the



113

process. First of all, a third of the 40 pecple indicted for felon
voting, alien voting and double voting were not guilty of the charges,
and some of those convicted have maintained that their convictions were
for actions they did not know were illegal. This raises the guestion
of what purpose the program is serving. It has turned up very little
individual wvoter fraud, and one wonders whether generating publicity
for a federal government crackdown on fraud in order teo create the
appearance of a problem, in fact, might have been the real motive.

I’d like to close with the stories of two people indicted in Milwaukee
that illustrate the way in which the aggressive prosecuticn of
individuals for isolated instances of “fraud” have the effect of
suppressing voting. These stories are excerpted from the book I am
writing on the politics of voter fraud:

Derek Little

Derek Little sat on the couch in his aunt’s tiny wooden frame house in
Milwaukee. It was November and cold. Derek was 44 years old, an
intelligent man but with only a tenth grade education, life had been
hard on him. He looked much older than his 44 years. That day,
Election Day, November 2, 2004, he'd come back a little tired from his
job hauling junk at a junkyard and was resting when his aunt returned
from voting wearing a big yellow sticker that said, ™I Veoted!” “You
better get yourself on over there, Derek, and vote,” she told him,
“they’re about to close the polls. Take an ID and something showing
you’re living here now and hurry up.” Derek was a regular voter,
having cast his first ballot at the age cof 18 and voting in every
presidential election since until a felony conviction on a state drug
charge interrupted his life and sent him to prison. Serving out the
end of his sentence on probation, this was the first presidential
election he thought he could vote in since he’d gotten cut of jail.

‘oK, I'1l go,’” he said to himself, ‘but what kind of ID can I use?’ He
didn’t drive so he couldn’t use a driver’s license because he didn’'t
have one. He remembered that he kept the ID card they gave him while
he was in prison. ‘I'11 use that.’ He rifled through his things and
fished out the plastic card he had to wear while in jail. It was
issued by the Wisconsin Department of Corrections, it had his picture
on it, his name and date of birth, and indicated his height, weight,
eye and hair color. ‘That ought to do,’ he thought. It also said
*OFFENDER’ in big, bold, bklack lettering. 1In fact, no text on the card
was larger or stood out more than that word, ‘OFFENDER,‘ which appeared
above his prison ID number and his name. He grabbed a letter from his
state probation officer addressed to him at his aunt’s house as further
proof of who he was and where he lived and walked over to a local
school to veote.

When Derek got there he had to wait in line. The poll worker asked him

if he was registered to vote. Because he had moved since the last time
he voted, she told him they’d £fill out a new registration card for him.
The poll worker asked him a couple of questions — name? address? --—

which she filled in for him on a green “City of Milwaukee On-Site

Registration Card,” checking off “New Voter in Milwaukee” and writing
in his district and ward. Derek handed her his prison ID card and the
clerk filled in the prison ID number on the line marked, “WI Dept. of
Transportation-issued driver’s license or identification card number.”
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She then filled in the last four-digits of Derek’s Social Security
number even though the instruction on the card said it was regquired
only if the person did not have a Wisconsin driver’s license or ID.
Derek attested to being a U.S. citizen and that he was at least 18
years of age by signing his name on the bottom of the card. No one
told him that as a probationer he was ineligible to vote in Wisconsin,
and nowhere on the voter registration card did it indicate that a
person still under state supervision for a felony conviction was
prohibited from voting. Derek saw no sign on the wall of the polling
site with this information and says in his entanglement with the prison
and criminal justice systems, if anybody ever told him that he couldn’t
vote while he was on probation, he didn’t remember it.

Derek cast his ballot and went home.

On a morning in July, seven months later, Derek was eating his
breakfast when two detectives approached the house and knocked on the
door. A family member answered the door and yelled the police were
there for him. *‘What? What’d I do now? Oh, no.’” Derek looked up
from his pancakes and saw the two law enforcement officers standing
there, ™“My appetite was sheot,” he later recalled, “them pancakes was
done.” The detectives told him he was facing five years in the federal
penitentiary for voting. ‘For voting?’ He was going to get a summons
in the mail and he had better pay attention to it. Then they left.
Derek couldn’t eat for three days. When he finally got the summons in
the mail he went down to the courthouse for his arraignment. That’s
when he met Nancy Joseph.

Nancy Joseph is a tall, striking young woman with an open face, an easy
smile and a determined, quiet confidence you can feel as she walks
toward you. She’d been an attorney for fourteen years when she first
met Mr. Little (which is how she always addresses him) as his court-
appointed attorney.

For the past eight years Nancy has worked for Federal Defender
Services, Inc. of Wisconsin, a non-profit legal organization providing
legal services to people accused of federal crimes who lack the means
to hire a private defense attorney. ©On the eve of Derek Little’'s
trial, Nancy discovered that Derek had registered to vote using his
Wisconsin prison ID and a letter from his state probation officer
addressed to him at his current residence. And yet Derek was being
charged by the federal government for having “knowingly and willfully
deprived, defrauded, and attempted to deprive and defraud the residents
of the State of Wisconsin of a fair and impartially conducted election
process by casting a ballot that he knew to be materially false and
fraudulent under Wisconsin law.”

Once the fact became known that Derek Little registered to vote
presenting an ID card that should have raised questions about his

eligibility, the charges against him were dropped. But in my interview
with Mr. Little and his attorney, he asserted that because of this
experience he plans to never vote again. Nancy Joseph has told me that

she was completely surprised by Mr. Little’s statement, and in fact,
when he made the statement to me in her presence, Nancy reminded him
that it was his right to veote. But Mr. Little remained firm, he said
he would not put himself in this situaticn ever again, distrustful that
the government was going to “change the rules” on him one more time.

[82]
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Ethel Anderson

Ethel Anderson was indicted by the federal government for voter fraud
in the fall of 2005. She had been charged with the same crime as Derek
Little, a violation of Title 42 United States code Section 1%73gg-
10(2) {(B) - an amendment of the Voting Rights Act of 1965; and Title 18,
United States Code, Section 2, for voting while on preobation for a
felony battery charge. “That [battery charge] was my first case,” she
told me when I interviewed her last summer. “I’d never been arrested
before. I was with a guy. We were in a car and coming from a party
when we got into a fight. He was choking me, so I grabbed a bottle and
hit him over the head. I‘m the one who called the police.” When the
police arrived they found Ethel with the man’s blood on her hands and
clothes. They arrested her for battery and took her to jail where she
stayed for about a week before she was released. Upon her release she
was processed and sent to see a probation officer, given some papers to
sign, then sent to another office where she signed the same papers
again. She then met with a probation officer.

Ethel had decided not to contest the battery charge. She didn’t hide
the fact that she struck the man, but she knew she was the victim and
she hit him in self-defense. An evaluation by a domestic violence
counselor later found this tec be true. Nevertheless, she pleaded
gullty. She didn’t want tec go to trial because she couldn’t afford to
lose anymore time from her job as a machine operator. She’d already
lost enough time over the week she’d been detained. For the last seven
years she’s worked at a facteory that makes electrical parts for all
kinds of machines, engines, elevators, “you name it, we make it,” she
said. It’s a good job and she needs the money because she is single
mother of four with two teenagers still at home to lock after.

On Electicn Day, November 2, 2004, a friend of Ethel’s picked her up at
the factory at the end her shift. The friend was wearing a bright
yellow “I Voted!” sticker and asked Ethel if she wanted to be dropped
off at the polls so that she could vote. Ethel was tired, she really
didn’t feel like standing in that line, but she usually voted in
presidential elections and she thought, well, OK, I"ll vote. She
walked into her polling place, waited in line and when it was her turn,
the poll worker behind the table helped her fill ocut a new voter
registration card. The worker asked her her name and address, whether
she was a citizen and then pushed the card toward her for her
signature. She didn’t read the card, she figured the poll worker knew
what she was doing. Ethel signed the card, the poll worker wrote a
kallot number on it and handed Ethel the ballet. She voted and went
home.

Months passed. Ethel made every appointment with her probation
officer. BShe viclated none of the many rules she agreed to abide by
every time she met her probation officer and signed another set of
forms. Then one day in September 2005, her probation cfficer came to
see her at home. He had a copy of the newspaper in his hand. He asked
her if she had something she wanted to tell him. Ethel wondered why he
was standing in front of her asking her such a strange question. “No,”
she said, she didn’t have anything she wanted to tell him. “Are you
sure?” he asked again, “You don’t have anything you want to tell me,”
he reiterated. ™No, no I don’t have anything I want to tell you.” The
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probation cfficer handed Ethel the newspaper. “Look,” he said, “look
there,” and peointed to a story about pecple being indicted for wvoter
fraud in the City of Milwaukee. 1In big black letters was her name.

*I was blown away,” Ethel remembered. “I mean, wow. I looked at my
probation officer, and I asked him, is this serious? Do I have
something te worry about?” He told her yes, this is seriocus, this is
very serious and you do have something to worry about. He wanted her
side of the story and he wanted it in writing. So Ethel wrote out a
short statement saying that she did vote, but that she didn’t know that
she was not permitted to vete. She didn’t know she’d dene anything
wrong. The probation officer told her that some time scon the police
would come to take her down to the station to fill out papers. Two or
three weeks later, the sheriff delivered a letter to her door. One of
her kids answered the docr and gave Ethel the letter. It informed her
that she had been indicted and that she was to call a number for more
information. She called and was told when and where to show up for her
arraignment.

The trial lasted two days. Ethel testified repeating what she told her
probation cfficer: that she voted, but that she did not know that she
was not permitted to vote while on probation for the battery charge.
The jury convicted her. “I was blown away, I was just kinda shocked
when they came back guilty. I don’t sugar-ccat things. I don’t have
any reason to lie about voting. I wasn’t going to pretend I didn't
vote, I just didn’t know I was doing anything wrong. I didn’t see any
sign saying if you are on probation you are not eligible to vote, but
even 1f I did I still would have voted because I didn’t classify myself
as a felon. I never went to jail so I didn’t think of myself as a
felon.”

Ethel was sentenced to four months of hcuse arrest and fourteen months
of probaticn for casting a fraudulent vete. She used her real name,
her real address and she only voted once, but because of the felony
battery charge, in Wisconsin, Ethel Anderscn had committed voter fraud.
House arrest meant she could only leave her house to go to work, except
for four hours every Saturday when she was allowed out of the house to
do her shopping and errands. Throughout the four months of house
arrest Ethel wore an ankle bracelet that monitored her whereabouts.
“That part was nerve-wracking,” she later said, “I had to get
everything I needed to get done in those four hours.” But otherwise,
she didn’t let the confinement bother her teoc much. ™“It‘s not like I
ever went out to bars or hung out anyway. My time was always limited
because I'm a mother and I have to work.”

I asked Ethel how this episode made her feel about wvoting. “I’11 never
vote again,” she replied, “never. Because going through this trial, my
name being in the paper for everybody to see - not once, but twice -
first with the indictment, and then when they convicted me, another
article with my name in bold print, it was humiliating. I had never
heard of anybody who’s ever been prosecuted for voting. It was a shock
to me to read my name in the paper. I had no say so. No reporter ever
called me up for my side of the story. I felt like scum, like I was a
really bad person when I thought what I was doing was my God-given,
constituticnal right. ©No, I’1l never vote again.”
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On the day I interviewed Ethel, her probaticn had finally come to an
end. “If you hadn’t called,” she told me, “this being my last day of
probaticon, I never would have thought about all this again.” She was
just happy to be free. “Yes, I'm happy now because I can leave town.
211 my family is in Chicago. I might just go there this weekend, just
to get out of here.”

*k ko

We are all committed to making our democracy better by incorporating
more of our citizens into the electorate. We know from pelitical
science that our election administration could be better, but also,
that it has always been impeded by the mythic threat of voter fraud. I
believe my research supports the conclusion that in the United States
today, voter fraud - that is, fraud committed by voters — is very rare.
The federal government’s needless pursuit of individuals who have
technically viclated laws they didn’t know existed and who in no way
intended to deprive the American people of their right to a fair and
impartially conducted electicon is causing more harm than good. As
Nancy Joseph asked the jury in Ethel Anderson’s trial, “Is that what
Ethel Anderscon was doing when she got up at five in the meorning to get
on a bus to go to her factory job, and then left her job, and instead
of going home after a long day, to be like everybody else, she went to
cast a ballot?” The Justice Department’s Ballot Access and Voting
Integrity Initiative is suppressing the veotes of people whe in trying
to be good citizens may have done nothing more than vielated a rule
they didn’t know existed. And it could be suppressing the votes of
others who hear about their cases and decide that wvoting just isn’t
worth it.

Moreover, there are real questions about whether the Justice
Department’s pilot programs to test what would work with juries in
individual cases of fraud have the appearance of being bkiased against
poor and working class pecople and minorities living in swing states
important te the outceome of recent elections. I have not been able to
determine the race and party affiliation of all 40 of the voters
indicted by the federal government for voter fraud over the 2002 to
2005 period covered by my research. However, when I asked Nancy Joseph
about the race and party affiliation of the 14 people indicted in
Milwaukee, she told me: “Let me put it this way, by my unscientific
accounting - of the 14 people charged, all were African Americans, and
all lived in Milwaukee where 20 percent c¢f the vote went for [John]
Kerry.” It is difficult to overstate the appalling symbolism of
bringing the weight of the federal government down on unsuspecting
working class African American voters for violations of the Voting
Rights Act (as amended). As a problem, the alleged epidemic of voter
fraud sweeping the country is a fabricated myth. It can not compare to
the massive challenges the states face in administering elections in
ways that open up the process and make voting easier for all Americans,
but especially for our most vulnerable citizens for whom the barriers
to access to the vote are still too high.
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Mr. NADLER. I thank the witnesses. I will begin by recognizing
myself for 5 minutes.

Ms. Minnite, what do you mean when you say that there is no
evidence that I.D. laws increase confidence in voting? What do you
mean by confidence in voting?

Ms. MINNITE. Well, this is a term that has been used a lot in the
media. It can be taken from public opinion polls which ask people
about whether or not they think their vote is going to count and
so forth. So most of when people say confidence of voting, I think
usually they are trying to rely on public opinion polls that ask peo-
ple questions that way.

Mr. NADLER. Thank you.

Mr. Emmer, you talked about thousands of—I think you said
thousands of people who were not removed from the rolls when
they died or when they moved. Is there any evidence that any of
these people voted after they died?

Mr. EMMER. I don’t have any.

Mr. NADLER. Thank you. So now, I mean, this is not a revelation
that most States—when someone dies and moves out of the State
their name remains on the rolls for a few years. But there is no
evidence. And now an attempt has been made, including by you in
your testimony, to point to that as if it is some great problem. But
is there any evidence that there has been any substantial voting
by people whose names remain on the rolls because they died or
voting in two States because they moved from one State to another
and two counties because they moved from one State?

In other words, when you move from place a to place b, you reg-
ister in place b. You don’t go normally and deregister in place a.
But is there any evidence that there is a problem with that, that
people, in fact, have tried to vote where they used to live as well
as where they live or that people voted for them after they died?

Mr. EMMER. Yes.

Mr. NADLER. What evidence is that?

Mr. EMMER. Well, I started to read it to you. It was the mayoral
primary in Chicago in Indiana. And then there is a couple of other
instances.

Mr. NADLER. Excuse me. And how many people allegedly voted
who were dead?

Mr. EMMER. Dead, I don’t know because it wasn’t——

Mr. NADLER. All right. How many people allegedly voted who, in
fact, had moved out of Chicago, let us say?

Mr. EMMER. One hundred and fifty-five invalid absentee votes is
what the research that I did showed.

Mr. NADLER. Invalid absentee votes, which were counted or
which were invalidated?

Mr. EMMER. That invalidated it because the race was determined
based on a difference of 228 votes.

Mr. NADLER. No, no, no. When you cast an absentee ballot, they
validate the vote or not because it is counted. Were these ballots
counted?

Mr. EMMER. Originally they were. It was subsequent after a
courtdchallenge, my understanding is. That is when the court deter-
mined——

Mr. NADLER. So ultimately, they weren’t counted in the election.
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Mr. EMMER. Excuse me?

Mr. NADLER. So ultimately, they were not counted in the elec-
tion.

Mr. EMMER. Ultimately, the election was determined to be
flawed, and it was thrown out, the results.

Mr. NADLER. The Chicago mayoral election?

Mr. EMMER. The East Chicago mayoral primary in Indiana, yes,
sir.

Mr. NADLER. East Chicago? Okay.

Mr. EMMER. I am sorry if I confused the Chairman.

Mr. NADLER. Mr. Hebert, could you comment on this? Is there
much evidence—or Ms. Minnite? I am not sure who to ask—that
lots of people vote, that there is a substantial problem of people im-
personating dead people voting or impersonating someone else vot-
ing.

Mr. HEBERT. Well, first of all, there is not a voter fraud epidemic
out there of people impersonating others. As I am sure every Mem-
ber of this Committee knows, it is hard enough to get people to
show up to the polls once, let alone trying to convince people to
show up twice and vote for somebody else.

Let me just say that with regard to Mr. Emmer’s case, there are
cases out there that involve voter fraud occasionally being com-
mitted by somebody in connection using absentee ballot. But a
photo I.D. requirement doesn’t have any impact on an absentee bal-
lot. Those are votes that come in by mail, and there is no photo
1.D. involved there. So often——

Mr. NADLER. Let me ask you a different question.

Eighty-six voting fraud cases that the Department prosecuted,
Ms. Minnite. How many of them involved impersonations that a
photo I.D. card might catch of those 86?

Ms. MINNITE. Well, I am not sure exactly where the 86 number
comes from. But if you look at the 95 indictments brought between
2002 and 2005, none of them involved voter impersonation.

Mr. NADLER. Okay. None of them?

Mr. Emmer, you argue that we have this epidemic of fraud. How
many cases have been convictions? How many convictions have we
had of people impersonating other people?

Mr. EMMER. Mr. Chairman, with all due respect, that wasn’t my
argument. My problem here is that there is

Mr. NADLER. Well, wait a minute. Your argument is that a voter
I.D. card is essential to prevent fraud.

Mr. EMMER. Yes, it is.

Mr. NADLER. Aside from impersonation, what other kinds of
fraud would a voter I.D. card prevent?

Mr. EMMER. The voter I.D. card—and I will give the example
that Mr. Hebert said—it would have nothing to do with absentee
ballots. In fact, this is why these cases are so rare. Without a voter
1.D. card, Mr. Chairman, with all due respect, you can’t determine
whether or not fraud has occurred.

Mr. NADLER. Wait a minute. In an absentee ballot, someone
signs a ballot, mails it in. They compare it to the records they have.
How does a voter 1.D. card have anything to do with that process?
And how could it?
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Mr. EMMER. Well, after the fact, you would use—we have in Indi-
ana and Georgia, I believe it is, you get 2 days when you do a pro-
visional ballot, much like an absentee ballot, to confirm that, in
fact, you are who you say you are when you filled out the ballot.

Mr. NADLER. Wait a minute. But in a provisional ballot or an ab-
sentee ballot—an absentee ballot you mail it in. I am going to be
in Russia. You mail it in, and you fill out the information. I am
so and so, I live at such and such address. I am a registered voter,
and so forth.

They take that. They compare it to the records. They compare
your signature. In a provisional ballot where for some reason your
information is not at the polls, you sign an affidavit in which you
say I am so and so, I live at such and such an address, signed so
and so, and I am entitled to vote, signed so and so.

They take that after the election, after election day, I should say.
They take that. They take it to the board of elections. They com-
pare that information with the information they have. They com-
pare the signatures. And they either say it is the same person or
it is not, and they count the ballot or they don’t. In either case, how
would a voter I.D. photo I.D. card come into the picture one way
or the other?

Mr. EMMER. In the example that you just gave me, Mr. Chair-
man, it would be, in fact, if there is any necessary investigation
after comparing the actual absentee ballot to the signature on the
voter rolls. If somebody determined that they needed to further in-
vestigate whether or not that signature was valid.

Mr. NADLER. But once you compared the signatures, there is no
further investigation.

Mr. EMMER. Excuse me. If somebody determines that that is sat-
isfactory, you are right. You are correct, sir.

Mr. NADLER. And is someone determines it is unsatisfactory, now
you are dealing with a criminal allegation that someone forged
your signature. A photo I.D. card is irrelevant. You call in the per-
son. You say prove you are so and so. You don’t need the card at
that point. It wouldn’t help at that point.

Mr. EMMER. Well, it may or may not. I will agree with the Chair-
man.

Mr. NADLER. So the only thing that it would help then, aside
from this situation where it wouldn’t help in 99.9 percent of the
cases, is if someone shows up to vote and says I am Joe Smith
when, in fact, he is Joe Jones. How many proven instances of that
do we have?

Mr. EMMER. Well, and that is the problem. Therein lies the prob-
lem. Without a photo I.D., how would you ever know?

Mr. NADLER. Mr. Hebert, could you comment on that? And then
I will yield the floor.

Mr. HEBERT. Yes. This is a common thing we hear. Prosecutors
have all kinds of resources. First of all, when you go to the polls
to vote, for the most part, the people who run the polls are neigh-
borhood people who live in your neighborhood who know you.

And so, when you come back, if you were to claim that you are
so and so there to vote and you attempt to vote and you imper-
sonate somebody else, and then that person comes to vote later in
the day, and they say I am sorry you can’t vote because you al-
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ready voted, that person probably would vote a provisional ballot.
And the district attorney would then have an opportunity to go
ahead and prosecute the person who showed up first.

Then you think to yourself, who is going to take that risk, given
the current felony statutes that are on the books, to go and commit
voter fraud with eye witnesses, like voter officials who are going to
witness you committing the voter fraud, rather than commit it
through some more subtle means like absentee voting.

Mr. NADLER. Thank you. My time is expired.

I now recognize the distinguished Ranking Member of the Sub-
committee.

Mr. FRANKS. Well, thank you, Mr. Chairman. Mr. Chairman, you
know, I just want to repeat what has been said many times here
today, that the process of our voting and the process of our elec-
tions are critically important to this country because our con-
fidence, and not only our confidence, but their actual accuracy is
a foundation of the Nation.

With that said, I would readily admit to the majority that some-
times when I hear about voter fraud, there are a lot of instances
that you hear about, and it does seem that the evidence indicates
that that is less than what you hear about in the public. If you
take polls, there are a lot of people that are concerned about voter
fraud. And maybe it is less than what people think.

But isn’t that the point? Part of the issue here really is about the
public’s understanding that their elections are secure. I think the
testimony here has been anywhere from 40 to 86 indications of
voter fraud. And yet the testimony here today has been that there
has not been one court that has ever ruled that anyone was prohib-
ited from voting because they didn’t have the proper I.D. based on
those allegations.

And so, you know, I don’t discount the majority’s concern about
some type of I.D. card, trying to make sure that that doesn’t pre-
vent someone from voting who has a right to. So consequently, I
think it is unfair to discount the concern over voter fraud.

But with that said, I think there is a different issue here in-
volved as well. I think the people of this country have a right to
believe that their elections have been made among those who were
who they said they were, as Mr. Emmer has said.

And there is another issue sometimes. You know, I mean, in
Mexico, the last election they had they had two people pretending
they were president for a long time because there wasn’t confidence
in the system. And there wasn’t any way to be able to put that out
of people’s minds. And I think that a voter I.D. that was univer-
sally accepted is one way to create confidence in the system.

But if T could draw everyone’s attention to two letters that were
sent about a month ago that I think illustrates the confusion that
can take place. These were letters that were sent to the Democratic
party of the state of Nevada.

And I want to ask the panelists whether they think that there
is any potential Federal election law based on the following allega-
tions made by the Clinton campaign for President. The allegations
were that caucus chairs, who obviously supported Mr. Obama were,
number one, deliberately miscounting votes to favor Senator
Obama; number two, were deliberately counting unregistered per-
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sons as Obama votes; and number three, were deliberately count-
ing young children as Obama votes. They also went on to say many
Clinton supporters were threatened with employment termination
or other discipline if they caucused for Senator Clinton.

Now, if those allegations are true—maybe they are just campaign
rhetoric. But if they were true, Mr. Emmer, would they be poten-
tial Federal election campaign violations?

Mr. EMMER. I would say yes. Well, the answer is yes.

Mr. FRANKS. Yes. Well, let me shift gears, and let us give the
Obama, Clinton campaign their fair due here. This is allegations
made by the Obama campaign. And these are quotes. This is writ-
ten to the Nevada state Democratic party in written form.

Those Hillary people closed the doors on our people, and we had
to call the cops in some precincts to have the locks cut from the
doors. They slipped people in the back doors. They sent people
home at 11:30 when it was illegal to prevent people from voting be-
fore noon.

In precinct 21 a Democratic worker who was clearly for Hillary
refused to register Obama supporters and said she was only reg-
istering Hillary supporters. Another one—almost immediately I
was told by a couple of other Obama precinct leaders that the Hil-
lary people were turning our supporters away by asking to see
their I.D.s and telling them they weren’t valid.

And, Mr. Emmer, I ask you a question again. If those allegations
were true—and again, I have no idea. I mean, it sounds to me like
just campaign bickering. But if they were true, would they be po-
tential Federal elections campaign violations?

Mr. EMMER. I believe they would.

Mr. FRANKS. Yes. Well, I think the point I am making here is do
you think then—and I will give others a chance to respond. Do you
think that there are potential—if that is true, do you think that a
universal 1.D. card that was universally accepted would have at
least been able to dispel those kinds of allegations to some degree?

Mr. EMMER. It may have. And, Ranking Member Franks, what
I would add is the public is asking for this. Eighty percent of Amer-
icans are asking for it. So it is not just the example that you are
giving which would warrant it, but the public across all different
races, religions, creeds, walks of life is asking for this.

Mr. FRANKS. Well, my point exactly.

Mr. Chairman, I am going to yield back as my light is on. I am
SOrTYy.

Mr. NADLER. Thank you.

I now recognize the gentleman from Virginia for 5 minutes.

Mr. ScotrT. Thank you, Mr. Chairman. I couldn’t help but notice
the fair and balanced approach that the gentleman from Arizona
used. He criticized all of the Democrats. That is, I guess, his view
of bipartisanship.

Anyway, Representative Emmer, we have been warned by the old
adage to avoid situations where the cure is worse than the disease.
We have heard about the handful of fraudulent cases that would
possibly be cured with voter I.D. How many people would be pre-
vented from voting because they couldn’t get their paperwork
straight in order to register?

Mr. EMMER. Mr. Chairman, Member Scott, none.
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Mr. ScotT. I am sorry?

Mr. EMMER. None, sir.

Mr. Scort. Okay. You don’t have to find a birth certificate or
something?

Mr. EMMER. Mr. Chairman, Member Scott, I am sure you are
going to have to put together some paperwork. But as the experi-
ence has shown in several States over the last couple of years, ab-
solutely no one—there is no evidence that anyone has been denied
the right to vote. In fact, cases in Georgia have been dismissed for
that very reason because plaintiffs can’t meet their burden of proof.

Mr. ScorT. Mr. Shelton or Mr. Hebert, are there examples of
people that couldn’t get their paperwork straight in time to register
to vote under the voter 1.D. law?

Mr. HEBERT. Absolutely, there is. And in Indiana, for example,
Marion County, which is where Indianapolis is, filed a brief in the
Supreme Court of the United States in which they talked about the
people who actually had been denied the right to vote as a result
of the inability to produce the necessary documentation. There are
other examples.

Remember, too, when the Indiana voter I.D. case was brought,
they had never had an election yet under the voter I.D. when the
case went to trial. I think it is a little misleading for people to get
up there and say, well, in that case, the court didn’t find a single
instance of a voter being denied the right to vote. But as it turned
out, once the election was held, yes, there are really horrendous
stories of veterans denied the right to vote even though they were
already registered to vote.

Mr. SHELTON. Let me just add that the NAACP held a series of
hearings from the 2000 election and 2004 election in Florida, in
Ohio, and other places across the country where numerous people
testified they were not able to meet that burden, provide the paper-
work you are describing. As we talk about that paperwork, we also
have to talk about in the context of what it costs to actually get
a certified copy of your birth certificate.

Or in some cases, they want a copy of your passport for those
that have it. We are talking about expenses that run $35 and up
in most States across the country.

Mr. ScoTT. Mr. Shelton, in your hearings did you find examples
of people intentionally misleading others about their eligibility to
vote or how to vote or when to vote?

Mr. SHELTON. Yes, sir, in terms of their eligibility and when to
vote and how to vote, there were documents sent out, misleading
documents in various communities, even right here in Prince
George’s County, but other places across the country in which mis-
information was distributed about what time the vote was going to
take place, where voting sites were. In one case, they were told if
you were a Democrat you can vote on Wednesday, but Republicans
would vote on Tuesday. And, of course, Tuesday was election day.

We have also had examples of robotic phone calls going to people,
in many cases misleading, and telling them that very well we are
testing out this new system. You can vote by telephone today. So
if you want to vote for so and so, you punch the number one, for
such and such, you punch the number two. And then when the call
was over after they went through the ballot, they told them be-
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cause you have been such a great participant and because of your
voting history and done such an excellent job in the past, don’t
worry about coming out to the polls to vote on Tuesday.

Mr. ScorT. Thank you.

Ms. Minnite, are you familiar with the report issued by the
Asian-American Legal Defense Fund?

Ms. MINNITE. I am familiar with it.

Mr. ScotT. Can you talk about what response there has been to
the allegations of excessive requests for identification for Asian-
Americans?

Ms. MINNITE. That I don’t know.

Mr. ScoTT. Do you know if there is any response to the allega-
tion that there was lack of interpreters at polling places?

Ms. MINNITE. I don’t know the response. I am assuming you
mean by the Justice Department or by election officials.

Mr. ScortT. Election officials, just somebody.

Ms. MINNITE. Yes. No, I don’t know that there has been any.

Mr. ScoTT. And clerical mistakes or lack of information available
to help people actually cast a vote?

Ms. MINNITE. No, I don’t know.

Mr. Scort. Mr. Hebert, are you familiar with those allegations?

Mr. HEBERT. I am just generally familiar with them. I represent
the city of New York Board of Elections. A lawsuit was filed
against the city because there was allegations of ineffective assist-
ance at the polls provided to Asian-American voters. The city ended
up settling the case and, in fact, now has pending for pre-clearance,
what we think is a pretty effective plan that remedies some of
these same problems, at least in New York City.

There are other problems, though, in other cities that still re-
main unremedied. And the Justice Department’s long litany of 27
cases or whatever it was they said they had filed, you know, a lot
of those are against little, bitty counties in some rural place. And
the allegation was you violated Section 203 of the Voting Rights
Act because you didn’t put a sign up saying that there was a bilin-
gual election law in effect.

And the officials generally in the Justice Department you don’t
want to use your resources that way. You want to take on the big
ticket items that private litigants can’t do. That is what you do at
the Justice Department. Again, there are lots of allegations like
t}ﬁat, Mr. Scott. And that report contains numerous examples of
them.

Mr. SHELTON. Mr. Scott, if I might also add that both MALDEF,
the Mexican-American Legal Defense and Education Fund and the
Asian-American Law Center testified before the NAACP in 2006
that indeed the types of cases that you are describing were a major
problem in a number of areas, both throughout the South as well
as throughout the West. We have copies of that testimony. We
would be delighted to provide it to the Committee.

Mr. ScotT. Thank you.

Mr. NADLER. Thank you. The gentleman’s time is expired.

And I recognize the gentleman from Minnesota for 5 minutes.

Mr. ELLISON. Thank you, Mr. Chairman.

Let me greet Mr. Emmer. He and I served in the Minnesota
State House together. We disagreed on most policy issues, but we
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did agree on some, particularly debtor privacy issues. And it is
good to see you here again, Representative.

You know, you mentioned some things that happened in Indiana.
But let us talk about the State you and I know best.

In Minnesota we have some of the highest voter turnout in the
country, don’t we?

Mr. EMMER. We do.

Mr. ELLISON. And in general we are either one or two in the
country election after election after election. And we also have
some voting laws that make it easy for people to vote such as
same-day voter registration. Isn’t that right?

Mr. EMMER. I am sorry. Mr. Chairman, Representative Ellison,
I didn’t catch the last part.

Mr. ELLISON. Yes. We also have rules that make it easy for vot-
ers to cast a vote such as election day registration. Right?

Mr. EMMER. Yes, some would say that makes it easier.

Mr. ELLISON. And also we have vouching, which means that if
you have—if you can—if you live in the precinct and you can verify
that you know this person lives in the precinct, even if they don’t
have an I.D., they can register and vote on that day. That is a rule
in Minnesota, right?

Mr. EMMER. That is Minnesota.

Mr. ELLISON. Yes. Well, can you tell me whether we have any
verifiable fraud in Minnesota?

Mr. EMMER. We have had some allegations, but as far as I know,
there have been no outright prosecutions in the last 2 to 4 years.

Mr. ELLISON. Yes. So we have got highest voter turnout, same-
day voter registration, vouching, and no verified, proven fraud at
all. Now, we did have a case in Redwing. Do you remember that
thing?

Mr. EMMER. No.

Mr. ELL1SON. Not Redwing, Red Lake. I am sorry.

Mr. EMMER. That one I remember.

Mr. ELLISON. Yes, the Red Lake one. You know, you are quicker
than me on that one, Red Lake. Do you remember the Red Lake
incident?

Mr. EMMER. I do vaguely. Perhaps you could refresh my recollec-
tion.

Mr. ELLISON. Yes, let me do that. In 2004 in the Native Amer-
ican Indian reservation on the far west part of our State reported
that somebody from Washington came there and was challenging
every voter, regardless as to having specific information. Because
in Minnesota you can challenge a voter.

And the tribal authorities actually had to escort this person off
the reservation because they were creating such a nuisance for na-
tive American voters. Are you familiar with that case? Do you re-
member that one?

Mr. EMMER. That is very unfortunate. We have the same prob-
lem in Minneapolis and St. Paul with Republicans when they go to
vote.

Mr. ELLISON. Yes, that is a good joke. I appreciate that. But let
me just ask a few other questions.

Thank you, Professor Minnite, for your work. I would like to ask
you is there—I looked on your chart, and I couldn’t find any dem-
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onstrated or documented cases of imposter voting, specifically im-
poster voting. I am voting today. I am not who I say I am. Here
is my fake I.D., and I voted. Are there any cases of that that you
were able to discover?

Ms. MINNITE. Not in this data. Not in the Federal record here,
no. I will add the one case of impersonation that I know of in look-
ing, you know, for years now and looking quite hard was a case in
a Republican primary in New Hampshire—I think it was 2002—
in which a 17-year-old who shared his father’s name and knew that
his father was going to be out of town went and voted because the
polling site was in his school and the teacher had taken the class
down to say, you know, we must exercise our civic duty and stuff.
So when you turn 18, vote.

And he knew his father was out of town and that his father
wanted to vote for George Bush. I am sorry. No, it must have been
2000. And he voted. But in that case, an I.D. card obviously
wouldn’t have worked because he had the same name as his father.
So that is the only case that I have come across in which you might
say there was a kind of impersonation going on.

Mr. ELLISON. Now, I am familiar with that case. And my recol-
le}zlction is that it was New York. But it could have been New Hamp-
shire.

Ms. MINNITE. It was New Hampshire.

Mr. ELLISON. Was it?

Ms. MINNITE. Yes.

Mr. ELLISON. And in this particular case, I recall that kid getting
a criminal record.

Ms. MINNITE. No, he——

Mr. ELLISON. Or some sort of a juvenile——

Ms. MINNITE [continuing]. Had a community service require-
ment. And he was also required to make a speech to his class about
integrity in the voting process. But they didn’t want to give him a
criminal record for that.

Mr. ELLISON. Sully his record. Yes. And so, that is the only case
I have ever heard of.

Let me ask you this as well. What is really going on here? I
mean, we have had a lot of people say that we have got to have
these photo I.D.s because we have got to have integrity in the vote.
I haven’t heard any proof that people don’t believe—you know, be-
lieve that is a widespread problem. And the number of cases are
woefully inadequate to support the case. But we have this big P.R.
campaign going on.

d now what we are seeing is scholars like yourself saying, you
know, there is no there there. So what is really going on? Why the
big furor about voter fraud?

Mr. Shelton, would you venture to enlighten us a little bit?

Mr. SHELTON. I believe it is an attempt at voter suppression,
that we know that the poorest of Americans have a tendency to be
racial and ethnic minorities. They have a tendency to vote in one
direction for a particular party. The thrust of this seems to be the
other party pushing against those participants being able to cast
that vote and have that vote counted.

We have had other experiences in which African-Americans
would go to the polls in places that do have a photo I.D. require-
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ment. And when the African-American came to the poll to vote be-
cause the poll workers have the discretion to actually accept other
forms of identification, even signature attestation, which, by the
way, is the most effective and sure-fire way to prevent any kind of
misrepresentation, that very well they were being sent home to
pick up their photo I.D.s to come back.

But the White voters that lived in the same community were al-
lowed to cast votes even if they didn’t have the photo I.D. on them-
selves. And they were saying it is a discriminatory application of
the law that cuts across racial lines and cuts across lines of, not
only employment, but certainly income.

Mr. ELLISON. Mr. Chairman, can I ask unanimous consent to
have this University of Wisconsin 2005 study entered into the
record?

Mr. NADLER. Without objection, so ordered.

[The information referred to follows:]
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The Driver License Status of the Voting Age Population in Wisconsin
by John Pawasarat, Employment and Training Institute, University of Wisconsin-Milwaukee, Junc 2003.

Because one of the most important employment issues facing central city Milwaukee residents is
access to a valid drivers license, the UWM Employment and Training lInstitute has conducted
considerable research on drivers license suspension and revocation issues for Milwaukee adults and
teenagers and explored the impacts of past and current state policies suspending licenses for failure
to pay fines and forfeitures on residents of central city neighborhood.  This research report
provides a first-time analysis of drivers license issues based on the racial/ethnicity of drivers
and unlicensed adults in Wisconsin. The importance of possessing a valid drivers license cannot
be overstated in Milwaukee's labor market.  Annual employer surveys conducted by the
Employment and Training Institute for the Private Industry Council of Milwaukee County have
found that three-fourths of Milwaukee area job openings are located in Milwaukee County suburbs
and the exurban counties of Waukesha, Ozaukee, and Washington counties — usually not easily
accessed by public transportation. Research on welfare recipients finding employment showed that
possession of a drivers license and car was a stronger predictor of leaving public assistance than
even a high school diploma.

For this report, new ETI research on interrelationships between race/ethnicity, income and
geography for the drivers license issue is applied to proposals in the Wisconsin Legislature to require
state drivers licenses or photo IDs as identification for voting in elections in the state. The report
details the impact of the proposed voter identification legislation on the population of adults 18 and
older in the State of Wisconsin compared to the population of adults with a current driver license and
current address. The number of Wisconsin licensed drivers is taken from the Department of
Transportation (DOT) computer database for licensed drivers current as of January 31, 2002 and
analyzed by age, race/ethnicity, gender, and geography. The Census 2000 full count (Summary File
1) for Wisconsin and Milwaukee County is used as the base for comparison. Individuals who were
16 or older on April 1, 2000, the reference date of the Census, are compared to the population of
drivers with a drivers license 2 years later when they reached legal voting age. Data on Wisconsin
DOT photo ID utilization was only available at the state level by age and gender, and this data is
incorporated in the analysis where possible.

Findings

1. Many adults do not have either a drivers license or a photo TD. An estimated 23 percent of
persons aged 65 and over do not have a Wisconsin drivers license or a photo ID. The
population of elderly persons 65 and older without a drivers license or a state photo TD
totals 177,399, and of these 70 percent are women. While racial data was not available on the
state population with photo IDs, 91 percent of the state’s elderly without a Wisconsin drivers
license are white. An estimated 98,247 Wisconsin residents ages 35 through 64 also do not
have either a drivers license or a photo ID.

2. Minorities and poor populations are the most likely to have drivers license problems. Less than
half (47 percent) of Milwaukee County African American adults and 43 percent of Hispanic
adults have a valid drivers license compared to 85 percent of white adults in the Balance of State
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(BOS, i.e., outside Milwaukee County). The situation for young adults ages 18-24 is even worse
-- with only 26 percent of African Americans and 34 percent of Hispanics in Milwaukee County
with a valid license compared to 71 percent of young white adults in the Balance of State.

A large number of licensed drivers have had their licenses suspended or revoked, many for
failure to pay fines and forfeitures rather than traffic points violations. The drivers license file
shows 39,685 individuals in Milwaukee County who have drivers licenses but also recent
suspensions or revocations on their licenses. Another 49,804 Milwaukee County adults had a
recent suspension/revocation but no license with the DOT. Only 65 percent of adults in
Milwaukee County have a current and valid Wisconsin drivers license, compared to 83 percent
of adults in the Balance of State.

A portion of the population with a drivers license and a recent suspension or revocation may
retain their license as an 1D for voting and others may secure a state photo 1D. These licenses
cannot be renewed, however, without clearing up the outstanding fines and fees.

Students without a Wisconsin drivers license or a Wisconsin photo TD would need to obtain
either one to vote. Those students and young adults living away from home but retaining their
permanent home address on their drivers license need to provide proof of residence to vote prior
to registration under current laws. Because the drivers license is a valid ID, regardless of
address, few if any in this population would have a photo ID with a current address. These
individuals may have a Wisconsin or out-of-state drivers license but not one with a current
address. At UWM, Marquette University, and the University of Wisconsin-Madison, a total of
12,624 students live in residence halls, but only 280 (2 percent) have drivers licenses with these
dorms’ addresses. All others require special handling to vote under proposed and current
legislation.

The population that changes residence frequently is most likely to have a drivers license address
that differs from their current residence. This would include lower-income residents who rent
and students and young adults living away from home (who are likely to have a drivers license
listing an incorrect address or their permanent home address). To illustrate this point, 16
Wisconsin ZIP codes were identified which have the highest concentration of undergraduate
students (both in dorms and in apartments). These ZIP codes had 118,075 young voting age
adults (ages 18-24) but 83,981 (or 71 percent) 18-24 year olds did not have a drivers license with
this current ZIP code address. Over half of the adults of the 18-24 year old age group did not
have a drivers license with an address in their current ZIP code for college neighborhoods in Eau
Claire, LaCrosse, Madison, Milwaukee, Oshkosh, Platteville, River Falls, Stevens Point, Stout,
and Whitewater. All of those without a current address on their drivers license or ID need to
provide proof of residence.
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1. Drivers License Status for Minorities

The number and percent of minorities who are Wisconsin residents has been increasing, particularly
in Southeast Wisconsin. This population is also very young. Minorities are much less likely to have
a drivers license and if they do, they are much more likely to have a recent license suspension or
revocation. Having a suspension or revocation could result in a large number of licenses not having
a current address and licenses not being renewed.

Statewide, the percent of Wisconsin residents with a valid drivers license is 80 percent for males and
81 percent for females. For African-Americans, only 45 percent of males and 51 percent of females
have a valid drivers license. Hispanics show 54 percent of males and only 41 percent of females
with a valid drivers license.

For young adults (ages 18 through 24) even fewer minorities have valid drivers licenses to use for
voter identification under the proposed legislation. Statewide, only 22 percent of young African
American males and 34 percent of young African American females have a valid license. For young
Hispanics, 43 percent of males and only 37 percent of females have a valid license. For whites, 64
percent of males and 75 percent of females have valid licenses.

Many Wisconsin residents have a drivers license with a recent suspension or revocations, and
minorities are twice as likely to be in this situation. If these individuals have retained their license,
they will be able to use it as an ID for voting purposes. Statewide, an estimated 11 percent of
African American adults and 8 percent of Hispanic adults have a license with a current revocation or
suspension, compared to 4 percent of whites

An even larger number have no license but a recent suspension or revocation. An estimated 17
percent of African American adults and 8 percent of Hispanic adults, compared to 1 percent of white
adults, fall into this category.

A portion of the population without a drivers license — whether valid or not — will have a photo ID,
but without an analysis by race and location, it is not possible to estimate that population.
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The graphs below show the percentages of adults of voting age (ages 18 and above) in Wisconsin
with valid drivers licenses, without recent suspensions or revocations.
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The graphs below show the percentages of young adults (ages 18 through 24) in Wisconsin with
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valid drivers licenses, without recent suspensions or revocations.
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II. Drivers License Status of Milwaukee County Residents

Milwaukee County residents are more than twice as likely to be without a drivers license as adults in
the balance of the state. Almost a third (30 percent) of Milwaukee County voting age adults do not
have a drivers license compared, to 12 percent of residents in the Balance of State. The county is
home to much of the state’s African American and Hispanic populations who have lower
percentages with a current drivers license. Milwaukee is also home to Marquette University, UWM,
and a number of other post-secondary institutions that house significant numbers of non-resident
students. Dense urban neighborhoods and extensive mass transit systems may also account for more
individuals without a drivers license in Milwaukee County.

The graphs below (and the tables on pages 21-22) show the differing impacts by race/ethnicity and
area of the state (i.e., Milwaukee County and the “balance of the state”) that would result from using
the drivers license as a voter ID. The combination of race and geography results in some
populations having less than half of the percentage of eligible voters based on drivers license ID
requirements. This analysis does not include photo ID utilization, as the published state photo ID
data is only available by age and gender and at the state level. In the graphs below all licensed
drivers are included, including persons with suspensions and revocations.
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Voting Age Adults with a Wisconsin Drivers License
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The percentages of young adults with drivers licenses for use as voter IDs is strikingly lower
than for the voting age population as a whole. For some minority subpopulations, less than half
of young voting age adults show a current drivers license. In the graphs below all licensed
drivers are included, including persons with suspensions and revocations.
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Young Adults with a Wisconsin Drivers License
MALES (AGES 18-24)
100% -
85%
80% -
67%
60% - B Whites
41% O African American
40% - [ Hispanic
20% -
0% —
Balance of State Milw aukee County

A ZIP code analysis of the percentages of adults of voter age holding drivers licenses shows wide
differences within Milwaukee County as well. The tables below show the percentage of Milwaukee
County adults with drivers licenses.

The first table shows adults with a valid license. In the 53217 “North Shore” communities of
Bayside, Fox Point, Glendale and parts of River Hills, and Whitefish Bay, 92 percent of adult males
and females had valid drivers licenses, compared to rates of 40 percent or below on the near
northside of Milwaukee (ZIP codes 53205 and 53206) and around Marquette University (53233).

The second table shows adults with any Wisconsin drivers license, whether valid, suspended or
revoked. Here, the percentages of males with licenses is 95 percent or above in the “North Shore”
(ZIP code 53217), Hales Corners (ZIP code 53130), and Oak Creek (ZIP code 53154). Fewer than
half of females in Milwaukee ZIP codes 53233, 53204, 53205, and 53206 had a license.
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ZIP Code (ZCTA)
Milwaukee 53233
Milwaukee 53205
Milwaukee 53208
Milwaukee 53204
Milwaukee 53212
Milwaukee 53210

Milwaukee 53208

Milwaukee 53202

Milwaukee 53216

Milwaukee 53218

Milw., Wauwatosa 53225

Milwaukee, Brown Deer,
Glendale, River Hills 53209

Milw., West Milw. 53215
Milwaukee 53224

Milw., Shorewood, W. Bay 53211
W. Allis, Milw., W. Milw. 563214
Milw., Brown Deer 53223

St. Francis 53235

W. Allis, Milw., Greenfield 53227
Milwaukee, Greenfield, West
Allis,

West Milwaukee 53219
Milwaukee 53207
Milwaukee, Wauwatosa 53222
Franklin 563132
Wauwatosa, Milwaukee 53226

Milwaukee, Greenfield 53221
Cudahy 53110

Wauwatosa, Milwaukee 53213
Greenfield, Milwaukee 53220
South Milwaukee 53172
Greenfield, Milwaukee 53228

Oak Creek 53154

Greendale 53129

Hales Corners 53130

Bayside, Fox Pt., Glendale,
River Hills, W. Bay 53217

Milwaukee County

Voting
Age
Males
7,485
2,858
8,860
15,707
9,796
8,632

10,668
11,129
9,976
11,895
8,582

15,447

19,384
6,247
14,669
14,124
10,443
3,562

9,273

12,956
14,327
8,818
12,208
7,085

13,444
7,007
9,298
9,532
8,001
5,295

10,832
5,329
2,826

10,707

336,402

% of males
with a valid
drivers license
in the ZIP Code

21%
38%
40%
47%
47%
49%

53%
55%
57%
61%
62%

62%

63%
63%
65%
65%
66%
87%

74%

74%
75%
76%
7%
77%

78%
79%
80%
81%
81%
85%

88%
88%
89%
92%

66%

Voting
Age
Females
6,471
3,854
12,555
13,113
11,827
11,713

12,992

9217
13,577
15,734
10,497

20,067

20,407
7,565
16,068
14,474
13,060
3,878

10,534

14,995
15,028
11,357
11121

8,433

15,615
7,639
10,974
11,319
8,342
6,292

11,564
6,145
3,302

12,087

381,816

% of females
with a valid
drivers license
in the ZIP Code

16%

36%

37%

33%

44%

50%

46%
57%
60%
58%
63%

63%

52%
63%
64%
68%
65%
63%

1%

0%
74%
"M%
90%
77%

2%
5%
80%
78%
83%
80%

87%
89%
84%
92%

65%
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Voting Age Adults in Milwaukee County with Drivers Licenses
(including Valid, Suspended and Revoked Licenses)

ZIP Code (ZCTA)
Milwaukee 53233
Milwaukee 53205
Milwaukee 53206
Milwaukee 53204
Milwaukee 53212
Milwaukee 53210

Milwaukee 53208

Milwaukee 53202

Milwaukee 53216

Milwaukee 53218

Milw., Wauwatosa 53225

Milwaukee, Brown Deer,
Glendale, River Hills 53209

Milw., West Milw. 53215
Milwaukee 53224

Milw., Shorewood, W. Bay 53211
W. Allis, Milw., W. Milw. 53214
Milw., Brown Deer 53223

St. Francis 53235

W. Allis, Milw., Greenfield 563227
Milwaukee, Greenfield, West
Allis,

West Milwaukee 53219
Milwaukee 53207
Milwaukee, Wauwatosa 53222
Franklin 53132
Wauwatosa, Milwaukee 53226

Milwaukee, Greenfield 53221
Cudahy 53110

Wauwatosa, Milwaukee 53213
Greenfield, Milwaukee 53220
South Milwaukee 53172
Greenfield, Milwaukee 53228

Oak Creek 53154

Greendale 53129

Hales Corners 53130

Bayside, Fox Pt., Glendale,
River Hills, W. Bay 53217

Milwaukee County

Voting
Age
Males
7,485
2,858
8,860
15,707
9,796
8,632

10,668
11,129
9,976
11,895
8,582

15,447

19,384
6,247
14,669
14,124
10,443
3,562

9273

12,956
14,327
8,818
12,208
7,085

13,444
7,007
9,298
9,532
8,001
5,295

10,832
5,329
2,826

10,707

336,402

% of males

drivers license
in the ZIP Code

25%
49%
55%
58%
61%
64%

65%
61%
2%
75%
72%

75%

74%
75%
"M%
73%
74%
74%

80%

80%
83%
81%
82%
81%

85%
87%
85%
88%
89%
9%

95%
93%
95%
96%

75%

with a Voting
Age
Females
6,471
3,854
12,555
13,113
11,827
11,713

12,992

9217
13,577
15,734
10,497

20,067

20,407
7,565
16,068
14,474
13,060
3,878

10,534

14,995
15,028
11,357
11,121

8,433

15,615
7,639
10,974
11,319
8,342
6,292

11,564
6,145
3,302

12,087

381,816

% of females with a
drivers license
in the ZIP Code
19%
42%
43%
36%
50%
56%

50%
59%
66%
63%
67%

69%

55%
69%
66%
1%
68%
65%

73%

2%
76%
3%
91%
78%

74%
78%
81%
79%
85%
81%

89%
90%
86%
93%

68%
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TII. License Suspensions and Revocations

Wisconsin law permits units of government to suspend a drivers license for failure to pay
outstanding fines. In the case of juveniles who fail to pay fines for truancy, curfew violations,
underage drinking, jaywalking, etc., a suspension order is placed which prevents the youth from
obtaining a license until these fines are paid. The suspensions solely for failure to pay bills make up
almost half of the total suspensions in the state. Previous studies of the impact of these suspensions
have shown the adverse impact on residents of central city neighborhoods in Milwaukee.
Milwaukee County residents are twice as likely to have a suspension in a year than are residents in
the balance of the state. Most of this disparity occurs because Milwaukee has the largest
concentration of poor young minorities, who show the highest levels of suspensions for failure to
pay fines.! Review of drivers license files showed 89,489 Milwaukee County residents and 237,434
adults in the Balance of State with recent license suspensions or revocations. Other residents lost
their licenses in the past and have not paid the fines and fees required to restore them.

1V. Drivers License Status of Elderly Residents

The population of 177,399 older persons without a Wisconsin drivers license or photo ID would be
adversely effected by the voter ID legislation proposed, except for those living in nursing homes and
assisted living quarters. Nearly all of those affected appear to be white (91 percent) and most are
female (70 percent). The population of those 65 and over totaled 780,947 as of 2002 (based on
Census data), while those with a Wisconsin drivers license totaled 560,686 and those with a photo
D and no license totaled 42,862, leaving 177,399 without an TD. Only a small portion (5 percent) of
the older population is in a nursing home (38,199 persons statewide as of 2000) and some of these
nursing home residents may still have an unexpired Wisconsin drivers license.

V. License Status of College Students in Residence Halls

Students enrolled at post secondary institutions and not currently living at home may face problems
when attempting to vote while at school. Most college students do not change their drivers license
address when attending school. Student I1D's typically do not include addresses, and students in
dorms are most often under 21 years of age with no reason to obtain a photo ID from the DOT to
prove they are of legal drinking age. Statewide, students living in dormitories in the 2000 Census
totaled 51,249.

As shown below, very few University of Wisconsin-Milwaukee, University of Wisconsin-Madison,
and Marquette University students 18-24 years of age have a drivers license that lists their dorm as
their current address. Fewer than 3 percent of students have a drivers license with their current

' Sce John Pawasarat, Removing Transportation Barriers to Employment: The Impact of Driver’s License
Suspension Policics on Milwaukee County Teens (University of Wisconsin-Milwaukee Employment and
Training Institute, 2000) online at www.uwm.cdwDept/ET/barriers/tecnsdot. htm; John Pawasarat and Frank
Stetzer, Removing Transportation Barriers to Employment: Assessing Driver’s License and Vehicle
Ownership Patterns of Low-Income Populations (UWM Employment and Training Institute, 1998) online at
www.uwm.edu/Dept/ETI/dot. htm; and Neighborhood Indicators Central City Milwaukee: 1992-Present online
at www.uwmn.edu/Dep/ETI/reports/indypage.htm
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residence hall address, while 97 percent could require special handling at the polls under proposed
legislation and at the time they register to vote under current legislation.

University Students in Residence Halls Compared to Licensed Drivers at the Address:

UWM, Marquette University, and UW-Madison

With
Drivers License Residents
Residence Hall Address at address Capacity
University of Wisconsin-Milwaukee:
Sandburg Residence Halls 3400 N. Maryland Ave. 51 2,700
Marquette University (Milwaukee)
Cobeen Hall 729 N. 11" Street 8 350
Carpenter Hall 716 N. 11" Street 3 300
Mashuda Hall 1530 W. Wisconsin Ave. 10 400
McCormick Hall 1530 W. Wisconsin Ave. 9 725
O'Donnell Hall 725 N. 18" Street 6 300
Schroeder Hall 715 N. 13" Street 7 650
South Hall 525 N. 17" Street 1 87
Straz Hall 915 W. Wisconsin Ave. 12 376
(Sub-total, Margquette University) (56) (3,188)
University of Wisconsin-Madison
Adams Hall 1520 Tripp Circle 12 276
Bamard Hall 970 University Ave. 8 138
Bradley Hall 1900 Willow Drive 10 246
Chadbourne Hall 420 N. Park Street 23 687
Cole Hall 625 EIm Drive 8 244
Elizabeth Waters Hall 1200 Observatory Drive 5 473
Friedrick Center 1950 Willow Drive 0 50
Kronshage Hall 1650 Kronshage Drive 11 616
Merit House 919 W. Dayton Street 1] 23
Ogg Hall 716 W. Dayton Street 38 950
Sellery Hall 821 W. Johnson Street 21 1,148
Slichter Hall 625 Babcock Drive 7 198
Sullivan Hall 635 EIm Drive 5 257
Tripp Hall 1510 Tripp Circle 8 280
Witte Hall 615 W. Johnson Street 17 1,150
(Sub-total, UW-Madison) 173) 6,736)

There are 15 residence halls at the University of Wisconsin-Madison, having a capacity of 6,736
beds. However, the number of licensed drivers with the residence hall addresses totaled 173, or less
than 3 percent of the residents. At the Sandburg Residence Halls at UWM, out of 2,700 dorm
residents, less than 2 percent of dorm residents had a drivers license with the Sandburg address.
Similarly, less than 2 percent of the students living in the Marquette University dorms (or 56 out of
3,188 residents) had a drivers license with their dorm’s address. It is not possible, based on
published data tables for state photo IDs, to determine how many students have obtained Wisconsin
photo TDs or how many have state drivers licenses with a different home address listed.
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College students not in dorms may be in a similar situation. Students and young people who move
away from home to attend school usually have a drivers license but do not change their license
address during college. In many cases younger adults may not change their license address until
they find a permanent job except for occasional situations when a current drivers license may be
required for another purpose. (For example, the City of Milwaukee overnight parking permits
require a current drivers license with the address where the vehicle is parked.)

The Wisconsin DOT drivers license file and Census 2000 (SF3 file) are used to assess the degree to
which students do not change their license address in “student intense ZIP codes” throughout the
state. The U.S. Census data was used to compare the number of 18 through 21 year olds to the
number enrolled in undergraduate programs in each Wisconsin ZIP code. The top 16 ZIP codes
(ZCTAs, Zip Code Tabulation Areas) where the highest number of undergraduates resided
accounted for a total of 96,589 undergraduates and 78,075 young people ages 18 through 21, The
18-21 year old population with a drivers license in these same 16 ZIP codes totaled 15,321, or 20
percent of those 18 through 21 years old. The population in these 16 ZIP codes without a drivers
license with their current residence totaled 62,754, When the population of 22 to 24 year olds are
included, the number without a drivers license address at the current address totals 83,981, 1In some
ZITP codes 98 to 99 percent of the students do not have a license with their current school address.

18, 19 and 20 Year Olds in the 2000 Census and With a Drivers License for the ZIP Code
for the Top 16 Student-Intensive ZIP Codes in Wisconsin

Census 2000 With drivers Without a % without a

population  license at this drivers license drivers license

ZIP Code (ZCTA) 18-20 yr. ZIP Code  at this ZIP Code at this ZIP Code
Madison 53703 5527 308 5219 94%
Madison 53706 4,872 56 4816 99%
LaCrosse 54601 5,880 1,124 4,756 81%
MU-Milwaukee 53233 4,379 109 4,270 98%
Whitewater 53190 4,042 456 3,586 89%
Eau Claire 54701 4,711 1,152 3,559 76%
Oshkosh 54901 4,222 913 3,309 78%
Stevens Point 54481 4,010 1,089 2,921 73%
Stout 54751 3,287 632 2,655 81%
UW-Milwaukee 53211 3,435 1,138 2,297 67%
Platteville 53818 2,286 363 1,923 84%
River Falls 54022 2,493 578 1,915 77%
Madison 53705 2,660 750 1,910 72%
Madison 53715 1,781 135 1,646 92%
Milwaukee 53202 1,307 122 1,185 91%
Eau Claire 54703 2,37 1,345 1,026 43%
Total 16 ZIP Codes 57,263 10,270 46,993 82%

The problem of young adults without drivers licenses at their current address is not limited to the
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younger college student population. An analysis of the population of 21-24 year olds in the “student
intense ZIP codes” also showed a large number of adults aged 21-24 without a drivers license for the
ZIP code. Almost 37,000 young adults, 61 percent of those living in these college area ZIP codes,
did not have a drivers license for that ZIP code.

21-24 Year Olds in the 2000 Census and With a Drivers License for the ZIP Code
for the Top 16 Student-Intensive ZIP Codes in Wisconsin

Census 2000 With drivers Without a % without a

population license at this drivers license drivers license

ZIP Code (ZCTA) 21-24 yr. ZIP Code atthis ZIP Code at this ZIP Code
Madison 53703 9,247 2,464 6,783 73%
LaCrosse 54601 5725 2,938 2,787 49%
Oshkosh 54901 4,669 1,886 2,783 60%
MU-Milwaukee 53233 3,315 563 2752 83%
UW-Milwaukee 53211 5,037 2,331 2,706 54%
Stevens Point 54481 4,456 1,988 2468 55%
Whitewater 53190 3,369 928 2,441 72%
Madison 53715 3,197 795 2,402 75%
Eau Claire 54703 4431 2,220 2,211 50%
Stout 54751 3,365 1,201 2,164 64%
Milwaukee 53202 2,941 1,158 1,783 61%
Platteville 53818 2,105 645 1,460 69%
River Falls 54022 2442 990 1,452 59%
Madison 53705 3,010 1681 1.329 44%
Eau Claire 54701 3,198 1,946 1,252 39%
Madison 53706 305 90 215 70%

Total 16 ZIP Codes 60,812 23,824 36,988 61%
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VI. The Number of Unlicensed Adults Ts Expected to Grow

According to population estimates prepared by the Wisconsin Department of Administration, the
population of adults aged 18 or older as counted in the 2000 Census is continuing to grow in the
state, in part because as older residents die or move away from Wisconsin, they are being replaced
by a much larger population of young adults. For example, the population of 65-year olds in the
2000 Census totaled 36,876, while the population of 17-year olds in Wisconsin totaled 81,360.

The Wisconsin Department of Administration estimates the population of Wisconsin residents 18 or
over as of January 1, 2004 to be 4,119,320, or a 124,401 increase over the 2000 Census count.
Assuming the same annual growth of the 18 and over population, the January 1, 2005 estimate will
be close to 4,152,521, or 157,602 higher than 2000 population count.

VII. Households Without a Vehicle Unlikely to Have Current Licensed Drivers

Census 2000 special tabulation files for the PUMS (Public Use Microdata Sample) offer detailed
data on households in Wisconsin. Of particular interest are those households that do not have any
vehicles. Statewide, a total of 371,501 persons, aged 18 and over, were reported in households with
0 vehicles (cars or trucks). These persons were heavily concentrated in the City of Milwaukee,
where 87,300 adults were in households without vehicles. While many adults in other households
may be unlicensed, it is likely that households where there is mo car or truck owned by any
household member would have much higher numbers of persons without current drivers licenses.
As shown in the table below, while the City of Milwaukee has 11 percent of the state’s adult
population, it has 23 percent of the adults living in households without a vehicle.

Wisconsin Voting Age Adults Without a Vehicle in Their Household
Census 2000 PUMS Files

Total Voting Age Adults With NO Vehicle

Adult Population: in the Household:
Location Number % of Total Number % of Total
State of Wisconsin 3,990,736 100% 371,501 100%
City of Milwaukee 425372 11% 87,300 23%
Milwaukee County Suburbs 268,667 7% 23,831 6%

As seen in the tables below, the number of adults without a vehicle in their household varies greatly
by subpopulation. Older adults, for example, without vehicles in their household reflect statewide
distributions of this age cohort and show less intense concentration in the City of Milwaukee
compared to outstate. The numbers of older adults without vehicles in the household are similar for
the City of Milwaukee as for the Milwaukee County suburbs.
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Wisconsin Older Adults (Ages 55 and Above) Without a Vehicle in Their Household
Census 2000 PUMS Files

Total Adult Older Population With NO

Population {Ages 55+): Vehicle in the Household:
Location Number % of Total Number % of Total
State of Wisconsin 1,111,676 100% 149,158 100%
City of Milwaukee 98,902 9% 24,351 16%
Milwaukee County Suburbs 84,872 8% 14,441 10%

Non-white residents show very different patterns of potential impact of drivers license policies on
voting. Fully, 60 percent of African American adults in Wisconsin without a car or truck in their
household live in the City of Milwaukee.

Wisconsin African American Voting Age Adults Without a Vehicle in Their Household:
Census 2000 PUMS Files

Adult African American Adult Afr. Americans With NO

Population {Ages 18+):

Vehicle in the Household:

Location Number % of Total Number % of Total
State of Wisconsin 327,073 100% 80,034 100%
City of Milwaukee 170,209 52% 47,858 60%
Milwaukee County Suburbs 15,264 5% 3,104 4%

Wisconsin White Voting Age Adults Without a Vehicle in Their Household:

Census 2000 PUMS Files

Adult White Adult White Pop. With NO

Population (ages 18+): Vehicle in the Household:
Location Number % of Total Number % of Total
State of Wisconsin 3,663,663 100% 291,467 100%
City of Milwaukee 255,163 10% 39,442 14%
Milwaukee County Suburbs 253,403 7% 20,727 %
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VIII. Subpopulations Without a Current License or Photo ID Address

Many people move to another residence at various times and for various reasons. As a result,
some subpopulations will be less likely to have a Wisconsin drivers license or photo ID with a
current address. The Wisconsin drivers license is usually valid for eight years, but many citizens
move frequently and may not update their license address each time they move. According to
the 2000 U.S. Census, 46 percent of Wisconsin households had moved into their current
residence since 1995 or after. This moving population involved 962,425 households. Any of
these residents who had not updated their drivers license to their current address would require
special processing by the local election board or at the polls. Those most effected by proposals
to use the drivers license to verify voters’ current addresses would include the following:

1. Renters. Seventy-six percent of Wisconsin households who are renters changed their
residence between January 1995 and March 2000, and many may have moved multiple
times. (By comparison, 22 percent of households owning their own home had moved
between January 1995 and March 2000.) Almost forty percent of the renting households
moved one or more times in the 2-1/4 year period from January 1999-March 2000.

Differences in Mobility Rates for Wisconsin Households
(Head of household moved within last 5 years: 2000 Census)

98%
@ Renters @ Homeow ners

100% - 2%  91%
67% 67%

80%

60%

40%

20%

0% -

Under 24 25-34 35-44 45-54 55-64 65+
Age of Head of Household

2. College students. As detailed above, college students do not usually contact the
Department of Transportation each time they move during their college years and instead
maintain their permanent home address on their drivers license.

3. Minorities. Mobility rates differ substantially by racial/ethnic groups in Wisconsin.
According to the 2000 Census, whites are least likely to move with 44 percent of white
households having moved in 1995 or after. By comparison, the mobility rates for Native
Americans, African Americans, Hispanics, and Asians ranged from 61 to 75 percent.
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Differences in Mobility Rates by Race/Ethnicity
(Head of household moved within last 5 years: 2000 Census)

100%

80% | 5% 74%
&3% 61%
60%
44%
40% -
20%
0% - v -
Whites Asians Hispanics African Native

Americans Americans

Wisconsin Household Heads Who Moved from Jan. 1995 to Mar. 2000 by Race/Ethnicity:
2000 Census

Race/Ethnicity of % of Household Heads Who Moved from 1/1995 to
Householder 3/2000

Whites 44%

Native Americans 61%

African Americans 63%

Hispanics 74%

Asians 75%

4. Younger adults. Mobility rates for Wisconsin adults differ by the age of the
householder. Statewide, 97 percent of head of households ages 18-24 had moved in 1995
or after. Older adults showed much lower mobility rates.

Wisconsin Households Heads Who Moved from Jan. 1995 to March 2000: 2000 Census

Age of % of Household Heads Who Moved from 1/1995 to
Householder 3/2000

Under 25 yr. 97%

25-34 years 84%

35-44 years 52%

45-54 years 34%

55-64 years 32%

65 and older 21%
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TX. Subpopulations Considered in the Drivers License Analysis

Drawing on its prior research work using institutional databases and its work studying the use of
the Wisconsin drivers license for collection of fines and civil forfeitures, the Employment and
Training Institute assessed the extent to which the population of licensed drivers compares to the
state’s estimated eligible voting population. The research identifies subpopulations that are
underrepresented in the drivers license file and who may need separate attention at the polling

place.

Examination of DOT records and U.S. Census counts of the state population show

significant subpopulations without a current license.

=

Persons who use mass transit. ln cities, persons who use mass transit and do not own a
vehicle may not have or need a drivers license. The City of Milwaukee will have the
largest population of unlicensed residents using mass transit.

Lower income residents. Some lower income households may find the costs of
purchasing, maintaining and insuring a vehicle to be prohibitive. Without a car, they
have little reason to obtain a drivers license.

Teenagers who don’t own their own car and who have not obtained a license. While
many teenagers obtain a drivers license soon after they turn 16, some do not. In some
households the teenager may not have access to a car or may have access to alternative
transportation from relatives and friends. Tn Wisconsin drivers license applicants under
age 18 are required to show evidence of completion of a driver education course before
receiving their probationary license — a requirement that presents an economic
impediment in lower-income households, as free drivers education may not be available.

Senior citizens. Many older adults give up driving for health or economic reasons.
While only 5 percent of Wisconsin seniors aged 65 and older are in nursing homes, many
others do not drive.

Women. Females are disproportionately underrepresented in the drivers license file.
Rates of licensing are lower for Hispanic women and for older white women.

Bad drivers. Persons who have lost their drivers license due to suspensions and
revocations include those who lost their licenses for repeat speeding offenses, drunk
driving (“DWT,” or “driving while intoxicated™), or drug convictions.

Drivers with unpaid fines. The vast majority of suspended licenses in Wisconsin are for
failure to pay municipal and circuit court fines and civil forfeitures (sometimes called
“driving while poor”). The suspension of drivers licenses for failure to pay fines falls
disproportionately upon citizens of color in the state, who are both disproportionately
poor and also are more likely to be subject to racial profiling. In some cases, college
students also will be overrepresented in this population. For example, a student fails to
pay parking tickets. The agency (municipality, university, etc.) issuing the ticket pays
DOT to put a trap on the student’s vehicle license. The fine costs escalate and if the
student continues driving with an expired plate may result in a traffic citation.
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8. Non-drivers with suspended licenses. In Wisconsin it is possible to receive a
suspended drivers license even if an individual has never had a vehicle-related ticket or
problem. Teenagers cited for being out of their homes after curfew, jaywalking, or
underage drinking may have a suspension placed on their “drivers license” even though
they’ve never actually had a drivers license.

9. Persons with medical or vision problems. Individuals may stop driving or never obtain
a drivers license for medical reasons if they or their physician believe that they are unable
to drive safely. Others may be deemed ineligible to obtain or renew a license based on
their failure to pass the vision test.

This report offers a first-time analysis of the drivers license population by age, gender, race and
geography. Future research analyzing driver’s license suspension issues by type of offense or
collection problem and the race/ethnicity and residence of the driver should provide additional
useful information for voting and other policy issues.
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Mr. ELLISON. Am I out of time?

Mr. NADLER. Yes, you are.

I thank the witnesses. That is our last questioner. I thank the
witnesses.

Without objection, all Members have 5 legislative days to submit
to the Chair additional written questions for the witnesses, which
we will forward and ask the witnesses to respond as promptly as
you can so that their answers may be made part of the record.
Without objection, all Members will have 5 legislative days to sub-
mit any additional materials for inclusion in the record.

Again, I thank the witnesses. And with that, this hearing is ad-
journed.

[Whereupon, at 12 p.m., the Subcommittee was adjourned.]
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APPENDIX

MATERIAL SUBMITTED FOR THE HEARING RECORD

Robert F. Baver

ruoxe: {202) 434-1602

v 202) 634-9104

gxaits RBaueri@perkinscoie.com

Perkins
Coile

657 Fourteenth Strest NAW.
Washingten, D.C. 20095-201
PHONE: 202.628.6600

FAX: 2024341600

wuew.perkinseoie.com

January 23, 2008

Jill Derby, Chair

Nevada State Democratic Party
1210 S. Valley View Road
Suite 114

Las Vegas, NV 89102

Dear Chair Dethy:

On behalf of the Obama for America campaign, I am writing to request that the Nevada
- State Democratic Party conduct an inquiry into an apparent and disturbing pattern of incidents
reported at precinct locations throughout the state during the January 19 Caucus,

These reports suggest the possibility of activity conducted in violation of Party rules and
the rights of voters—activity that, as the volume and distribution of those complaints indicate,
may have been planned and coordinated with the willful intention to distort the process in the
favor of one candidate, Senator Clinton. A sheet of instructions provided by the Clinton
campaign to its precinct works captures its progeam for the Caucus: "f's not illegal unless they
[the temporary precinct chairs] tell you so." (See attachment). This certainly suggests that, for
the Clinton campaign, the operative standard of conduct was, simply and only, what it could get
away with,

On the day of the Caucus, we received by phone reports of misconduet, violations of the
rules and irregularities, in the hundreds. Since that time, well over a thousand more accounts
have been sent to us. Others have begun to emerge in other sources.
http:/andrewsullivan.theatlantic.comithe_daily_dish/2008/01/sleaze-in-nevad.htmifmore

At the outset, we wish to make clear what the inquiry we are requesting is not intended to
accomplish. We are not secking to challenge the outcome of the Caucuses at the precinet level.

ANCHORAGE - BEIIIMG - BELLEVUE - BOISE - CHICAGC - DENVER © .OS ANGELES
WEMLO PARK - OLYMPLA - PHOENZA - PORTLAND - SAN FRAMCISCL - S¥ATVLE - WASHINGYON, 0.0,

Ferrins Coie up and Affiliates
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Nor is it our intention to question the exiraordinary efforts devoted by the NSDP to the
organization and conduct of the Caucus, including the contribution its leadership made to resolve
the high volume of questions and problems that exploded during the cavcusing. Indeed, the
Party responded promptly and effectively to the frontal attack on the Caucus in the form of an
eleventh hour legal action by Senator Clinton’s allies, intended to shut down voting locations or
to put into question the legitimacy of the process.

The question raised here about activities on Caucus Day concerns solely the tactics
employed by one campaign and their effects—their intended and actual effects—on the
participation of voters supporting other candidates. Participation is a principte second to none in
importance to the Democratic Party, emphasized throughout the national party’s rules, as well
those of the Nevada party.

Nature of Suppressive and Other Improper Activity

We have atiempted to sort {hrough the range of reports reccived, and whilc our own
review has not been completed in the short time since the conclusion of the Caucus, wc suggest
that the evidence supports an inquiry focused on the following:

Door closings

As you know, and as their own training materials confirm, the Clinton campaign
informed its precinct captains that the doors should ciose—and registration should end—at 11:30
am. This is, of course, false: the rules could not be clearer that any voter wishing to participate
would until 12:00 pm take his or her place in line. What the rules clearly specify is repeated,
with equal clarity, in the party’s own Guide to the Caucuses.

It seems inconceivable that a well-financed and nationally organized campaign, stressing
a platform of competence and experience, could have inadvertently misunderstood a rule of first
importance to the Caucus. It is a rulc goveming participation and intended to encourage it. Any
preparation for the Caucus would have included carelul attention to any such rules of eligibility.

Yet the Manual put out by the Clinton campaign stated 4 falsc statement of the “closed
door” rules.

Voters have given these reports, which are representative of others received like them:
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"It happened at my caucus site and it happened, apparently, at every caucus Site
in Southern Nevada, as I spoke to dozens of Barack volunteers from other caucus
sites who all said the same thing. At 11:30, the Hillary supporters were
clamoring to have the doors closed, saying that the caucus was supposed to start
at 11:30 und the doors should be closed immediately. The theory was that if a
number of different people asked the cavcus chair to close the doors at 11:30,
some cavcus chairs might believe that 11:30 was indeed the official door-closing
time and would close the doors. This uppeared to be the case and a number of
caucus locations across the Vegas areq, from my own first-hand (random but
small} sample.

Apparently, Hillary's strategy was to tell her supporters fo get there early, and
have the doors close 30 minutes prior to their prescribed time, thereby shutting
out some Barack supporters who might be « little late."

“Those Hillary people ...closed the doors on our people and we had to call the
cops in some precincts to have locks cut from doors, [they] slipped people in the
back doors, they sent people home ar 11:30 when it was illegal to prevent people
from voting before noon.”

“Issue one was when the temporary chairman locked the doors at 1:30 preventing
at least two caucus participanis at 11:34 and 11:40 from entering. He stated that
the rules were to close the doors at 11:30. Immediately siated that I was informed
that the doors were to close at 12:00 but was rebuffed.”

“The Precinct 16 Caucus Chair...ordered the doors locked at 11:30 am. not 12
nvon. I objected and called the hotline, and [the Chair] relented, but not before

many voters were prevented from entering. "

Obstructing Voter Access

Voters have given these reports, which are representative of others received like them:

“While my precinct ran well due to the fact that we had only 24 caucus members
present, there was mass confusion in the five other larger precincts at the same
site. Obama peaple were being iold my Clinton supporters that they could not
regisier because the sign-in sheet was only for Clinton voters.”

“In Precinct 21, a Democratic worker ...(who was clearly for Hillary) réfused to
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register Obama supporters and said she was only registering Hillary supporters.”

“Someone told Qbama supporters they had to wait until 11:30 to enter because
Republicans were voting. (A Clinton supporter in front of the School,) There
were muny Clinton supporters telling Obama supporiers to leave. A Clinton
supporter tovk our botiles of water, and then tried to take our box containing
precinct packet and voter registration jorms. I had to run her down in the crowd.
By the time I located her (with help)she had thrown things out, but kept the water
bottles in her large bag.”

“Almost immediately, T was told by a couple of other Obama precinct leaders,

whose names I don't know, that the Hillary people were turning our supporters
away, by asking to see their ID's and telling them they weren't valid.”

Improper Handling of Voter Preference Cards

Volers have given these reports, which are representative of others received like thern:

“The nexi controversial issue involved the voter cards disappearing into the
Clinton camp, so that the Edwards and Obama peaple were left with no cards.
When we asked them to give us back some cards, we then noticed that they had ail
been pre-marked for Clinton.”

“We circled Obama and were given a small slip of paper with our names and no
voting bailoi. We were told they were out of ballots. How convenient. It wasn't
until later than I realized the Hillary group had baliots.”

“I personally observed one of Hillary's precinct captains taking up the ballot of
the voter before the cancusing started. When the delegates were moved o the
other side of the room she could not find all of the people that she took their
ballots she then put them in her purse, further another one of Hillary supporter
collected ballots as weil and she had a ballot where some one was voting for
Obama ske fold it up in her hand. I call her on this maiter she stated that she
eouid not find the person that it belong to.”'
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Process for Conducting Review

This is & Smattering of the reports we have received. Emerging from them is a disturbing
picture of rules violations, discriminatory treatment of voters, bullying and disrespectful
behavior toward those from other campaigns, the mishandling of preference cards, and failurc to
follow Lhe process specified under the rules for the conduct of the vote count.

To suppart the inquiry that we are asking that you conduct, we will provide them these
reports, unedited or redacted, to the Party, subject to an agreement protecting the privacy of
voters who have given these accounts. We are confident, however, that with the benefit of these
protections, these voters, if asked, will give their first-hand recollections directly to party counsel
and representatives.

We would ask that this process be expedited. It is crucial that the Party enforce its rukes.

-And, in the interests of all voters, any and all questions about misconduct at the Caucuses should

be conclusively and clearly addressed so that what scems to kave occurred in Nevada on January
19 will not be repeated.

We stand ready to support and cooperate in this inquiry, and hope and expect that the
same support and cooperation will be forthcoming frum the Clinton campaign and any and all
others with relevant information.

Very truly yours,
r /7
/A a—

Robert F. Bauer
General Counsel, Obama for America
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‘What Happened in lowa?
Speak up, don’t be afraid to ask questions.

Temporary chaits are doing his for the first time. Don’t try to offend them, but
remember that this is their first time too,

It’s not illegal unless they tell you so.
Enetgy is very important, Cheer, yell, speak up for Hillary.

Engage every supporter. Talk to them, find a role for them. Bvery supportet isa
voluntesr on caucus day.

Be aware of what's going on with other groups of supporters.

Encourege people to check over ceucus math. Recruit belp with all aspects of caucusing, -
Don’t be afraid to go negative on other candidates.

Make surc you have enough supplies for outside: visbility,. GET CREATIVE!

Talk to staffers in room, ask them questions.

Try to exploit the fact that the culinary upion supported Obama over Edwards... target
Edwards people.

If people are in oor comer, collect preference cards. Get people to fill them out RIGHT
AWAY.

Go after people when they come in, persuade, greet, encourage.

K Do Forcor— " COUNTT }/00'&9&,\!&"3

Opu.  AFver (ST ALAGNMENTT
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RYAN, PHILLIPS, UTRECHT & MACKINNON*
ATTORNEYS AT LAW
* Nonlawvyer Partner

1133 Connecticut Averue, N.W,
Suite 300
Washington, D.C. 20036

{202) 283-1177
Facsimile (202} 293-3411

January 23, 2008

Jill Derby, Chair

Nevada State Democratic Party
1210 South Valley View Road
Suite 114

Las Vegas, NV 89102

Dear Chair Derby:

I write on behalf of Hillary Clinton for President (“the Committee”) in regard to the
January 19, 2008 Nevada Democratic Caucus. The Committee is aware of a letter addressed
to you today from the Obama for America campaign requesting an inquiry into the conduct of
the caucuses. The Committee shares the Obama campaign’s concern that full participation in
- the democratic process may have been compromised by the substantial number of
irregularities occurring at the caucuses, and we fully support a complete inquiry by the
Nevada State Democratic Party {the “Party™) into all caucus improprieties.

This letter is not intended as a response to the Obama campaign’s letter, However, in
the interest of a complete record, and in conirast to the alleged minor procedural problems
noted by the Obama campaign, the Committee wishes to bring to your attention infermation
we have received evidencing a premeditated and predesigned plan by the Obama campaign to
engage in systematic corruption of the Party’s caucus procedures. Compounding this blatant
distortion of the caucus rules was an egregious effort by the Obama campaign to manipulate
the voter registration process in its own favor, thereby disenfranchising countless voters.
Finally, the Committee has received a vast number of reliable reports of voter suppression and
intirnidation by the Cbama campaign or its allies.

The Committec had 30 phone lines on Saturday to reccive calls in its Las Vegas
offices. Thesc lines rang continuously from early morning until well after the caucuses
concluded with reports from people who were victimized and who observed irregularities,
The phone lines were so overwhelmed that many callers resorted to calling individual
Committec staff cell phones to report that they could not get through. The Committee also
received many similar calls at its national headquarters.
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The Committee is confident that any investigation into the conduct of the caucuses
will be thorough, fair and in the interest of insuring that future Party caucuses will be as open
and democratic as possible.

Systematic Corn;ntion of the Party’s Caucus Procedures

The Committee received substantially similar reports of improprieties of such a
number as to leave no conclusion but that the Obama campaign and its allies and supporters
engaged in a planned effort to subvert the Party’s caucus procedures to its advantage. For

example:

e Preference cards were premarked for Obama.

» Clinton supporters were denied preference cards on the basis that none were left, while
“Obama supporters at the same caucus sites were given preference cards.

¢ Caucus chairs obviously supporting Obarna:

o]

]

e}

Deliberately miscounted votes to favor Senator Obama.

Deliberately counted unregistered persons as Obama votes.

Deliberately counted young children as Obama votes.

Refused to accept preference cards from Clinton supporters who were at the
caucus site by noon on the ground that the cards were not filied out fast

enough.

Toki Clinton supporters to leave prior to electing delegates.

« Clinton supporters who arrived late were turmned away from the caucus, while late
Obama supporters were admitted to the caucus.

Manipulation of the Voter Registration Process

Numerous reports received by the Committee demonstrate a concerted effort on the
part of the Obama campaign and its supporters to prevent eligible voters supporting a .
candidate other than Senator Obama from caucusing. The Obama supporters complained of
were acting in positions of authority at the caucus sites. Some of these repotts are as foilows:

e Obama supporters wrongly informed Clinton supporters that they were not allowed to
participate in the caucus if their names were not on the voter rolls. However, Obama
supporters whose names did not appear on the voter rolls were permitied to register at
the caucus site.
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Obama supporters falsely informed Clinton supporters that no registration forms were
available for them to register ta vote at the caucus site.

Obama supporters wrongly told Clinton supporters who were attempting to caucus at
the wrong precinet that they could not caucus at that sit¢, while simultaneously
permitting Obama supporters at the wrong precinct to participate.

Obama supporters were allowed to move to the front of the registration and sign-in
line.

Votcr Suppression and Intimidation

The Committee received a substantial number of disturbing reports from voters that

they had been subject 1o harassment, intimidation or efforts to prevent them from voting.
Some of the most egregious of these complaints are described below:

Volers at al-large caucus sites were informed that those sitcs were for Obama
supporters only.

* Clinton supporters at at-large caucus sites were told that their managers would be

watching them while they caucused.
Workers were informed that their supervisors kept lists of Clinton and Obama
supporters, and were told that they could not caucus unless their name was on the list

of Obama supporters.

Many Clinton supporters were threatened with employment termination or other

" discipline if they caucused for Senator Clinton.

Workers were required to sign a pledge caxd to support Obama if they wanted time off
to participate in the caucus.

Workers at one casino were offered a lavish lunch and permitted to attend and register
to vote only if they agree to support Obama.

The complaints summarized above represent only a smalt sample of the complaints
received by the Committee. With respect to each of these complaints and many more, the
Committee has the names and phone numbers of those reporting these incidents and the
specific precinct numbers where the incidents occurred. Upon request the Committee will
share these with the Party with appropriate safeguards to protect these individuals from
reprisal.- On the whole, these reports show a troubling effort by the Obama campaign and its
allies and supporters to advance their own campaign at the expense of the right of all Nevada
Democrats to participate in the democratic process in a free, fair and open manner.
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Senator Clinton and the Committee are wholly committed to ensuring that every eligible
voter has his or her vote cast and counted. There is no place in the American electoral process
for the types of voter suppression, intimidation and harassment systematically engaged in by
the Obama campaign, its allies and supporters.

Sincerely,
Lyn Utrecht

Counsel
Hillary Clinton for President
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Testimony of Kristen Clarke
Co-Director, Political Participation Group
NAACP Legal Defense and Educational Fund, Inc.

Before the U.S. House of Representatives
Committee on the Judiciary
Subcommittee on the Constitution, Civil Rights and Civil Liberties

Oversight Hearing on Voter Suppression
February 26, 2008

Founded under the direction of Thurgood Marshall, the NAACP Legal Defense and
Educational Fund (LDF) is the nation’s oldest civil rights law firm and has served as legal
counsel for African Americans in a significant number of important federal voting rights cases
over the course of the last several decades. Through extensive litigation, advocacy and public
education efforts, particularly in the Deep South, LDF has developed significant expertise
regarding barriers to political participation including the recent rise of voter suppression tactics
that are the subject of today’s hearing.

I currently serve as the Co-Director of LDF’s Political Participation Group. Prior to
joining LDF, I served for several years in the Civil Rights Division of the U.S. Department of
Justice. Three of those years were spent handling matters arising under the Voting Rights Act of
1965, the National Voter Registration Act and other statutes as a Trial Attorney in the Voting
Section of the Civil Rights Division. On behalf of LDF, I submit the following written testimony
sharing our observations regarding the impact of voter suppression tactics and the threats that
these tactics pose to the integrity of our nation’s political process. Although the right to vote is
widely recognized as a constitutionally-protected right, it can be rendered meaningless by actions
that make it more difficult for citizens to access the ballot box.

LDF is pleased that the Subcommittee on the Constitution, Civil Rights and Civil
Liberties is holding a hearing to study and examine problems of voter suppression. Quelling
voter suppression tactics and improving voter access are important issues for LDF. Despite
improvements in voter access in recent years, threats to full and equal minority voter access to
the polls continue to stand, including: increased tensions in some communities where there have
been growing numbers of Black, Latino and Asian voters; voter intimidation; and aggressive
challenges mounted inside polling places. Many of these problems can be addressed through
stronger enforcement by the U.S. Department Justice (DOJ) of existing federal civil rights
statutes, including Section 11(b) of the Voting Rights Act and Section 1971 (b) of the Civil
Rights Act of 1957. In addition, Section 5 of the Voting Rights Act continues to serve an

NAACP LEGAL DEFENSE AND EDUCATIONAL FUND, INC.
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important role in those jurisdictions covered under the Act in ferreting out retrogressive and
discriminatory voting changes that might otherwise expose minority voters to suppressive or
intimidating conduct. Aggressive enforcement of these laws can help avoid future problems and
guarantee access for larger numbers of our nation’s citizens during the upcoming 2008
presidential election cycle and in future elections generally. Moreover, better leveraging of
federal resources, including DOJ’s federal observer program, can also help address problems that
threaten the integrity of our political process.

1L, Voter Suppression Tactics

A. Voter Intimidation

During recent elections, there have been significant incidents of voter intimidation
directed against African-American and Latino, and Asian-American voters. These incidents,
occurring in contests at the local, state and federal levels, miake clear that voting discrimination
continues to impede minority voters” access to the polls. Accordingly, it is important that the
Department of Justice consider how existing laws can be used to reach those who use violence,
the threat of violence, or intimidation to suppréss the rights of minority voters.

Intimidating acts preceding an election can create an atmosphere that discourages voters,
particularly minority voters, from freely participating in the political process. Too many of these
acts are tatgeted at minority voters. Often, the acts of intimidation take place in the context of
close elections between minority and non-minority candidates or in areas ot the country where
minority voters are on the verge of exercising political power.

To that end, LDF has urged that the Department of Justice investigate acts of racial
intimidation that threaten minority voter access to the ballot box. One such example concerns a
Novemiber 3, 2006, cross-burning incident in Grand Coteau, Louisiana. On the eve of a racially
heated and hotly contested mayoral election, a five-foot cross was erected outside of the town
hall’s parking lot, placed in a wooden frame, doused with oil and lit on fire, Cross-burnings are
a clear and unmistakable expression of racial animus and hatred. Because this particularly vile
act of intimidation was staged on public property on the eve of a racially heated election, many
African-American voters may have been discouraged from freely participating in the political
process. African-American residents in the region believe that the cross-burning was a tool to
intimidate minority voters from freely exercising their right to vote during the November 7, 2006
contested local election (in which the Aftican-American candidate very narrowly lost). LDF has
not yet received information regarding our request for an investigation into this matter.

B. Aggressive Challenges to Voter Eligibility

Aggressive challenges inside polling places can credte an intimidating atmosphere: that
discourages voters from freely participating in the political process. Moreover, in the context of
hotly contested elections where voters are closely divided; the aggressive challenging of voters
may very likely be a caretully targeted campaign aimed at lacking certain voters out.

One recent example iltustrating the impact of aggressive challengers inside polling places
concemns Greenwood, Mississippi - a small town located in:the Mississippi Delta with a Black
population of 65 4 percent, according to 2000 Census data. Greenwood became the subject of an

[
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intensely debated and racially-heated mayoral contest following a May 2006 mayoral contest.
Election-night results indicated that a Black challenger had. suceessfully ousted the long-term,
white incumbent. However, the following moming, those results changed and the white
incumbent had been declared the winner after a series of alleged problems yielded a margin of
victory for the white candidate. Perkins brought a successful challenge to the election that
eventually led the State Supreme Court to order that a new election be conducted, The court
found substantial irregularities in the delivery and counting of absentee ballots, among other
problems. The second election garnered significant attentiort and observation by LDF, DOJ and
others.

During thé newly scheduled election, partisan challengers were deployed at
predominately Black precincts throughout the small town of Greenwood. In many instances,
these challengers were overzealous and their conduct was deemed intimidating by both voters
and poll workers. In fact, one white challenger was ultimately removed from one polling place.
However, instead of stripping this particular challenger of his authority to remain stationed inside
the polls, he was merely shuttled to another majority Black precinct where he continued to
challenge and intimidate voters. At the new site, the challenger aggressively cited to various
provisions in the state’s election code, and ordered that the poll manager rearrange the
positioning of tables so that he could easily view the registration list and mount challenges
against voters. His conduct was found so disruptive by the poll manager that both DOJ federal
observers and members of the State Board of Elections were. ultimately called to the site to
remove the challenger.

Indeed, state laws vary widely with respect. to the Timits placed on the conduct of the
challenger and the burden of proof placed on those challenging an individual’s eligibility to vote.
Moreover, election officials inside polling places ofteri. wield tremeridous discretion in
determining whether the challenger has presented sufficient zvidence to deny a voter the right to
cast his or her ballot. We urge deployment of federal observers, where permitted, to ensure that
these challenge laws are not being used to intimidate or deny eligible voters the right to cast their
ballots, particularly during federal elections. In addition, these laws should also be examined to
ensure that they do not extend unwarranted levels of discretion to poll officials. In our
experience, placing unfettered levels of discretion in the hands of officials invites the kind of
abuse that could inhibit minority voter access to the polls.

C. Voter Purging

Although it is both appropriate and legal to institute voter registration roll maintenance
programs, in recent years there has been an emergence of various purge and matching programs
aimed at removing presumptively ineligible votérs from registration rolls. These programs, often
inconsistent in their approach and flawed in their methodology, threatén the fragile gains that
have been made with respect to registration rates amorig mincrity voters. Indeed, new or re-
emergent barriers to voter registration move the nation in the wrong direction and the recent
problems suggest the need to strengthen compliance with aad enforcement of the various voter
registration requirements and purge program restrictions that are codified within the National
Voter Registration Act (NVRA). Most recently, we have learned of a pending Mississippi law
that would essentially subject. voters to the burden of reregistering to vote — a law that bears
striking resemblance to other laws that have drawn Section 5 objections by DOT in the past.
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The NVRA was passed, in part, 1o create uniform procedures for repistering to vote in
federal elections and to eliminate the discriminatory and bugdensome registration practices that
existed in many states. Congress determined that the Act's uniform, nationwide procedures
were necessary to remiedy these practices after finding that problems surrounding the registration
status of minority voters were often the direct result of abuse of discretion by election officials;
lack of access to forms; inconsistent purging; discrimination in the appointment of registrars and
other election officials; inadequately trained poll workers; and antiquated election machinery.

Despite the important achievements of the NVRA, there is significant evidence that
suggests that new and more sophisticated obstacles have emerged that stand as contemporary
barriers to electoral participation today. For example, recént steps to remove voters from the
registration rolls in Louisiana through a voter registration cancellation program provide a stark
illustration of efforts that serve to undermine the goals of the NVRA.

Although voter removal programs are generally aimed at preserving the integrity of the
election rolls by identifying presumably unqualified voters, such programs also run the risk of
disqualitying large numbers of qualified registrants. Moreover, these programs place the burden
of re-registration squarely on impacted citizens, potentially discouraging voters from
participating in the electoral process. Thus, voter removal programs should be carefully assessed
and scrutinized to ensure that they are not over-inclusive with respect to the scope of persons
targeted for removal. Without more DOJ monitoring and enforcement in this area, voters would
be subject to the burdensome task of having to reregister to voter in order to access the ballot box
on Election Day. Reregistration requirements have been deemed discriminatory and/or
retrogressive in effect and have drawn objections by DOJ in the past. See e.g. DOJ Objection
Letter re Jasper County, Texas “reregistration”™ measure (Juge 8, 1971); DOJ Objection Letter re
Texas “reregistration” law (December 10, 1975). These problems are particularly compounded
by the standing hurdles that civil rights organizations have faced as of late in attempting to
mount challenges to these laws. As the one bearing pritnary enforcement responsibility for
federal voting rights Jaws, we hope that the Attomey General will be more aggressive with
respect to litigation in this area, particularly given the fact that he does not face the same
standing hurdles.

I, Need for More Agpressive Enforcement of Relevani Federal Statutes

There are two underutilized federal statutes that can reach conduet deerned intimidating
or obstructive to voters. For example, Section 11(b) of the Voting Rights Act bars conduct
deemed intimidating, threatening or coercive to voters. Specifically, Section 11{b) of the Voting
Rights Act states that "no person [...] shall intimidate, threaten, or coerce, or attempt to
intimidate, threaten, or coerce any person for voting or attempting to vote." However, since the
Act’s inifial passage in 1965, the Justice Department has filed suit under Section 11(b) in only
three instances. Section 11(b) is one statutory tool available to the Justice Department that can
be and should be used to address ongoing acts of voter intimidation, particularly those acts that
have a racial dimension. Even one or two high-profile prosecutions under this statute would
send an important deterrence signal nationwide.
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In addition, Section 1971 (b) of the Civil Rights Act of 1957, applicable during federal

elections, states that no person "shall intintidate, threaten or coerce ... any other person for the
purpose of interfering with the right of such other person to vote."
Cages that have been brought under this provision of the Voting Rights Act have also been
exceedingly rare. The Justice Department should consider using this statute as a mechanism to
reach the various voter suppression tactics of the type that we have witnessed during recent
elections.

The lustice Department should also continue {o identify problems in those jurisdictions
cavered under Section 5 of the Voting Rights Act, and interpose objections to discriminatory
voting changes that aré fikely to worsen the position of minority voters. Indeed, it is critical that
the Justice Department carefully examine and assess proposed voting changes by soliciting the
input of affected individuals and organizations with knowledge of the impact of voting changes
in covered jurisdictions. The perspectives presented by community contacts must also be sought
to ensure that jurisdictions satisfy their burden under the revitalized standards adopted by
Congress during the recent 2006 reauthorization of Section 5.

Moreover, so long as voter suppression tactics persist, thete remains the potential for
initimidation to emerge on Election Day. The Justice Department’s federal obse¢rver program
serves an important oversight fonction that can help protect minority voters” access to the ballot
box. The resources of DOJ’s federal observer program should be carefully leveraged and
appropriately distributed in covered jurisdictions to help discourage and deter the kind of
suppression tactics that would likely emerge in the absence of federal oversight.

Finally, voter suppression tactics and acts of voter infimidation continue to be significant
factors in our electoral process. These tactics stand in the way of full and equal participation on
the part of African<American, Latino and other minority voters. More aggressive enforcement of
refevant federal civil rights statutes and continued deployment of federal observers can help quell
the threat posed by these voter suppression tactics, It is critical that the Justice Department
focus its enforcement efforts on schemes used to discourage minority voter participation during:
elections including, but not limited to: voter intimidation; aggressive challenges mounted by
groups and/or individuals inside polling places on Election Day: and purge programs that
threaten to remove eligible citizens from our registration rolls.
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Director of Census & Voting Programs, Asian American Justice Center
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Committee of the Judiciary
Subcommittee on the Constitution, Civil Rights, and Civil Liberties

Oversight Hearing on Voter Suppression
Friday, February 8, 2008

Voter intimidation and voter suppression are serious problems for the Asian American community.
The Asian American Justice Center (AAJC), formerly known as the National Asian Pacific American Legal
Consortium, requests that this statement about the impact of voter intimidation and voter suppression on the
Asian American community be formally entered into the hearing record.

AAIJC is anational non-profit, non-partisan organization that works to advance the human and civil
rights of Asian Americans through advocacy, public policy, public education, and litigation.
AAIJC has three affiliates: the Asian American Institute in Chicago, the Asian Law Caucus in San Francisco
and the Asian Pacific American Legal Center in Los Angeles, all of who have been engaged in working
with their communities to ensure their right to vote. AAJC also has over 100 community partners serving
their communities in 24 states and the District of Columbia.

AAJC, and its affiliates, work to eliminate barriers to the participation of Asian Americans in our
nation's political process. This includes working to defend and enforce the Voting Rights Act (VRA),
encouraging voter registration through enforcement of the National Voter Registration Act, improving
election systems and providing analysis of Asian American electoral participation. AAJC also provides
training and technical assistance to local groups on a wide range of issues that remove barriers to voting,
such as implementation of the Help America Vote Act (HAVA) and enforcing the language assistance
provisions of the VRA.

While the Asian American community has become more established in recent years, its continuing
explosive growth and the current political climate have created numerous opportunities and challenges,
particularly in the realm of voting. The Asian American community is one of the fastest growing minority
communities in America today, growing as much as 72% from 1990 to 2000. There are now nearly 14
million Asian Americans, comprising 5% of the nation’s population. This growth is occurring in states
with large, established Asian American populations, such as California, New York and Hawaii, as well as
in states with emerging Asian American communities, such as Nevada, home to the nation’s fastest
growing Asian American population.

1140 Connecticut Ave. NW, Suite 1200, Washington, D.C. 20036 e T202.296.2300 e F 202.296.2318 e www.advancingequality.org
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The rising diversity of America’s populace has resulted in more voices participating in the political
debate, with many racial and ethnic groups seeing an overall increase in participation as well as civic
engagement. In Minnesota, two Hmong Americans have successfully run for the state senate and the state
house." An Asian American is in New York’s state legislature,” and a Viethamese American was recently
elected to the Texas state legislature, beating an incumbent.’ However, with this comes the real challenge
of voter suppression and intimidation.

As the Asian American population continues to grow in this country, and new pockets of Asian
Americans emerge in new communities across the countries, voter suppression and voter intimidation
tactics will follow and increase. Asian Americans are often perceived as “foreigners,” somehow “un-
American,” or as “other.” We can expect to see an increase of voter intimidation, singling out Asian
American voters based on the color of their skin or the accent of their voice. For example, in the state of
Washington, we saw an attempt by a person named Martin Ringhofer to challenge the right to vote of more
than one thousand people with “foreign-sounding” names. Mr. Ringhofer targeted voters with names that
he believed “have no basis in the English language” and “appear to be from outside the United States”
while eliminating from his challenge voters with names “that clearly sounded American-born, like John
Smith, or Powell.”* Mr, Ringhofer primarily targeted Asian and Hispanic voters.” Tn one of the counties in
which Mr. Ringhofer initiated his challenge, the county auditor declined to process the challenge and
contacted the DOJ about the challenge due to its apparent violation of state and federal law.®

Another aspect that will lead to voter suppression is the fact that the Asian American population,
which continues to grow and spread across the nation, represents new blocs of voters who can upset the
status quo. Those who wish to protect the status quo will employ tactics to suppress the Asian American
votes in order to maintain the status quo. We saw this play out in Bayou La Batre, Alabama, a fishing
village of about 2,750 residents, about one-third of who are Asian Americans. During the 2004 primary
election, an Agian American candidate ran for City Council. In a concerted effort to intimidate supporters
of this candidate, supporters of a white incumbent challenged Asian American voters at the polls. The
challenges, which are permitted under state law, included complaints that the voters were not U.S. citizens
or city residents, or that they had felony convictions. The challenged voters had to complete a paper ballot
and have that ballot vouched for by a registered voter. The Department of Justice investigated the
allegations and found them to be racially motivated. As a result, the challengers were prohibited from
interfering in the general election, and ultimately the town, for the first time, elected an Asian American to
the City Council.”

We will continue to see such voter intimidation and voter suppression schemes against Asian
American voters as we go into the future, and we expect these tactics to increase against our community.
Enforcement against these types of tactics is critical to protect Asian American voters from voter
suppression and voter intimidation. Without aggressive monitoring and enforcement, Asian American
voters will be denied their voice through the loss of their vote.

! Cy Thao and Mcc Moua arc currently serving third terms as members of the Minnesota House of Representatives and the
Minnesota Senate. respectively.
2 Ellen Young made New York State history when she was elected in 2006 as the [irs{ Asian-American woman {o serve in
the legislature.
® Hubert Vo became the first Victnamese statc legislator in the statc of Texas.
4 See also Jim Camden, AMdan Says Votes from Illegal Inumigrants, March 31, 2003,
Enlp://w“ w.spokesmanreview.com/local/story asp?ID=61944.
1d

i’ Letler dated April 5, 2003 from Franklin County Auditor to Martin Ringhofer.
DcWayne Wickham, Hhy renew Voting Rights Act? Ala. town provides answer, USA Today, Feb, 22, 2006, available al
http://www.nsatoday.com/news/opinion/cditorials/2006-02-22—forum—voting—act_x.htm.
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MALDEF

/ Mexican American Legal Defense and Educational Fund

MALDEF Statement re: Latino Voter Suppression

United States House of Representatives
Committee on the Judiciary
Subcommittee on the Constitution, Civil Rights, and Civil Liberties

Oversight Hearing on Voter Suppression
February 8, 2008

The Mexican American Legal Defense and Educational Fund (MALDEF) commends the
House Judiciary Subcommittee on the Constitution, Civil Rights, and Civil Liberties for
conducting this oversight hearing regarding voter suppression. Founded in 1968,
MALDETF is the nation’s leading Latino civil rights legal organization.

For American democracy to function effectively, all eligible voters must be allowed to
participate in elections. Minority communities are often subject to discrimination as they
organize politically and begin to make new political gains, however, and Latino voters
have increasingly become targets of voter suppression.

Recent voter suppression efforts directed against Latinos demonstrate the ongoing need
for an active Department of Justice that is committed to protecting minority voters’
ability to elect their candidates of choice.

In the weeks leading up to the November 7, 2006 elections, a major party congressional
candidate’s campaign in Orange County, California, mailed a letter specifically designed
to suppress the Latino vote to 14,000 registered Latino voters. The letter, written in
Spanish, falsely stated that immigrants may not vote (when, in fact, eligible naturalized
immigrants may freely participate in U.S. elections). The letter also declared that “there
is no benefit to voting” in U.S. elections. MALDEF notified the U.S. Attorney General
of this voter suppression effort, and the Civil Rights Division began an investigation. To
MALDEF’s knowledge, however, no federal prosecutions have resulted from this
investigation.

In Tucson, Arizona, on November 7, 2006 MALDEF attorneys witnessed anti-immigrant
activists aggressively attempting to suppress the Latino vote. One of these activists wore
dark clothing with a badge-like emblem and carried a handgun in a holster, giving the
false impression that he was a law enforcement official. The men intercepted Latino
voters as they approached the polling place, pushed a video camera in Latino voters’
faces, and asked them to provide personal information. MALDEEF referred the matter to
the Civil Rights Division, but is aware of no prosecutions that have resulted.
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In addition, in 2006 the United States Supreme Court found that the 2003 Texas
congressional redistricting plan impermissibly used race to prevent Latino voters from
electing their candidate of choice to the U.S. Congress.'! MALDEF successfully argued
the case before the Supreme Court on behalf of Latino voters on March 1, 2006, Ina
majority opinion authored by Justice Anthony Kennedy, the Court held that the state’s
redistricting plan amounted to vote dilution in violation of Section 2 of the Voting Rights
Act? A state or political subdivision violates Section 2 of the Voting Rights Act “if,
based on the totality of circumstances, it is shown that the political processes leading to
nomination or election ... are not [as] equally open to ... members of [a racial group as
they are to] other members of the electorate.” The Supreme Court sided with MALDEF
in finding that the State of Texas removed 100,000 Latino voters from a congressional
district on the basis of race alone, thereby impermissibly preventing these voters from
electing their candidate of choice.?

Latino voters require that the Civil Rights Division of the U.S. Department of Justice be
fully staffed with well-qualified attorneys and experts who are committed to addressing
voter suppression and protecting minority voters’ rights. While MALDEF frequently
brings legal actions on behalf of Latino voters, private individuals and organizations lack
sufficient resources to guarantee free and fair elections for all voters nationwide. The
growing Latino electorate must be able to depend upon the Department of Justice to
protect the federal interest in nondiscriminatory elections and ensure that no voter is
wrongly disfranchised.

The Voting Section of the Civil Rights Division of the Department of Justice is
responsible for enforcing the Voting Rights Act of 1965, the National Voter Registration
Act of 1993, the Help America Vote Act of 2002, and other key federal statutes designed
to safeguard the right to vote of all citizens, including racial and language minorities.
The Voting Section’s vigorous enforcement of Section 2, Section 5, and Section 203 of
the Voting Rights Act is particularly essential in ensuring that Latino voters may fully
and equally participate in the political process and elect their candidates of choice.

! League of United Latin American Citizens, et al.. v. Perry. et al., 338 U.S. 34 (2006).
<42 U.S.C. §1973(b).

3 a

° Supra note 1.
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U.S. Department of Justice

Office of Legislative Affairs

Assistant Attorney General Washington, D.C. 20530

April 9, 2008

The Honorable Jerrold Nadler

Chairman

Subcommittee on the Constitution, Civil Rights,
and Civil Liberties

Committee on the Judiciary

U.S. House of Representatives

Washington, D.C., 20515

Dear Mr. Chairman:

This letter responds to oral questions raised during the hearing before the House Judiciary
Committee, Subcommittee on the Constitution, Civil Rights, and Civil Liberties on February 26,
2008, regarding the topic of “Voter Suppression.” We are pleased to provide the information
requested by Members of the Subcommittee.

1. Vote Caging

During the hearing, you inquired about actions taken by the Department in light of alleged
“vote caging” incidents in the 2004 presidential election.

As explained at the hearing, whether “vote caging” constitutes a violation of the federal
election laws depends on the specific set of facts and circumstances. The Civil Rights Division
stands ready to investigate any credible allegations that voters are being discriminated against on
the basis of their race, and is taking affirmative steps to ensure equal access to the polls for all
citizens. To the extent that such “vote caging” may violate federal election law, the Civil Rights
Division enforces three statutes that could be used to prevent unlawful disenfranchisement by
alleged “vote caging.”

First, the Department is charged with enforcing the National Voter Registration Act of
1993 (NVRA). As you know, the NVRA specifies voter registration procedures for federal
elections. Specifically, Section 8 of the NVRA provides that the name of a registrant may be
removed from the official list of eligible voters in only a few circumstances: (I) at the voter’s
request; or (ii) as provided by State law, by reason of criminal conviction or mental incapacity; or
(iii) under a program conducted by the State, as required by the NVRA, to remove ineligible
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voters who have died or have moved. Moreover, even a voter who is thought to have moved may
only be removed from the voter rolls if he or she has failed to respond to a confirmatory mailing
from the State and has failed to vote in two consecutive federal general elections. 42 U.S.C.
§1973gg-6. Therefore, under federal law, a voter may not be removed from a voter registration
list merely for failing to vote or because a private mailing sent to the voter was returned as
undeliverable. To the extent that States remove voters from the registration rolls without
following the protections afforded by the NVRA, the Department is prepared to take action as
appropriate, and indeed has already done so in numerous cases. E.g., United Siates v. Cibola
County (D.N.M. 2007); United States v. Pulaski County (E.D. Ark. 2004).

Second, the Department of Justice also enforces certain provisions of the Help America
Vote Act of 2002 (HAVA). The Department is charged with enforcing Section 302(a) of HAVA,
which provides that if an individual’s name does not appear on the voter registration list, or if an
election official asserts that the individual is not eligible to vote, but the individual asserts he or
she is a registered voter and eligible to vote in a federal election, the individual is entitled to cast
a provisional ballot in that election. If the appropriate State or local election official then
determines that the individual is eligible under State law to vote, the individual's provisional
ballot shall be counted in that election in accordance with State law. Additionally, States are
required to establish a system by which individuals who cast provisional ballots may determine
whether their ballots were counted. 42 U.S.C. §15482(a). To the extent that States fail to afford
voters their rights under HAVA, the Department is prepared to take action as appropriate.

For example, on February 27, 2008, a U.S. District Court signed the consent decree
resolving a lawsuit under Section 302(a) of HAVA against Bolivar County, Mississippi. The
Department’s complaint alleged that county officials violated Section 302(a) by failing to
establish a free access system for voters to ascertain whether their provisional ballots were
counted. The consent decree establishes procedures for Bolivar County officials to follow during
federal elections regarding provisional ballots.

Finally, the Department of Justice enforces the Voting Rights Act of 1965. Pursuant to
the Act, the Department monitors elections in various parts of the country with Department of
Justice personnel and federal observers. 42 U.S.C. 1973a, 1973g. The Department’s election
monitoring program is a major component of its work to protect against illegal discrimination at
the polls. Additionally, if the Department detects discrimination on the basis of race, color or
membership in a language minority group in voting practices or procedures, the Department may
conduct an investigation and file suit under Section 2 of the Voting Rights Act. 42 U.S.C. 1973.
For example, in 2006, the Department filed and resolved a lawsuit under Section 2 against Long
County, Georgia, for improper challenges to Hispanic-American voters — including at least three
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United States citizens on active duty with the United States Army — based entircly on their
perceived race and ethnicity. The Department is vigorously enforcing Section 2 of the Voting
Rights Act to ensure that voters are not discriminated against on the basis of race.'

As noted above, the Department’s election monitoring program is a major component of
its work to protect voters against illegal discrimination. In many cases, the presence of
Department of Justice personnel alone may be enough to deter or prevent discrimination at the
polls. Therefore, each year, the Department coordinates the deployment of hundreds of federal
government employees in counties, cities, and towns across the country to monitor elections and
ensure equal access to the ballot. During calendar year 2004, a record 1,463 federal observers
and 533 Department personnel were sent to monitor 163 elections in 106 jurisdictions in 29
states. This compares to the 640 federal observers and 110 Department personnel deployed
during the entire 2000 presidential calendar year. In 2006, the Department deployed a record
number of Department monitors and federal observers from the Office of Personnel Management
to jurisdictions across the country for the mid-term election. In total, more than 800 federal
personnel monitored the polls in 69 political subdivisions in 22 States during the November 7,
2006, election. Overall, in calendar year 2006, we sent over 1,500 federal personnel to monitor
elections, doubling the number sent in 2000, a presidential election year.

The Department investigated “vote caging” allegations in several states prior to the 2004
general election and deployed election monitors and observers to those states to protect against
race-based challenges. In each instance, the Department moved as quickly as possible to respond
to allegations in an appropriate and responsible way. Ultimately, the facts revealed that the
Department effectively addressed these allegations in 2004. For example, in response to
allegations in Duval County, Florida, the Department’s personnel negotiated an agreement that
called for the elimination of vote caging lists as a basis for challenging voters at the polls on
election day. In Nevada, local officials had already blocked inappropriate race-based challenges
before they were brought to the Department’s attention, and no subsequent problems were
detected by our monitors. In Wisconsin, local officials effectively blocked any attempted
interference with the voting rights of minority voters prior to election day. In other instances, the
Department reviewed the available facts and determined that state and local officials were acting
appropriately to protect the rights of all voters.

'The Department also continues to aggressively enforce Section 2 of the Voting Rights
Act in other contexts. For example, most recently, on March 14, 2008, the Department settled a
Section 2 lawsuit on behalf of African-Americans against the Georgetown County, South
Carolina School Board. The suit challenged the board’s at-large method of election on the
grounds that it diluted the voting strength of African-Americans. Additionally, in 2006, the
Voting Section filed a Section 2 lawsuit challenging the at-large method of election in the City of
Euclid, Ohio, on the grounds that it discriminated against African-American voters. The
Department prevailed after trial in 2007 when the Court found a violation of Section 2. The
Department filed another suit under Section 2 in 2006 challenging the at-large election system in
Port Chester, New York, on the grounds that the system discriminated against Hispanic citizens.
In January 2008, the Court ruled that the method of election violated Section 2.
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I1. National Voter Registration Act

During the hearing, Congresswoman Wasserman-Schultz posed questions regarding the
Department’s enforcement of Section 7 of the NVRA. As an initial matter, it is important to note
that the Department enforces all federal election laws enacted by Congress, including all
provisions of the NVRA. As part of these efforts, in 2007, the Department sent letters to
approximately 18 states regarding their compliance with Section 7. These states were selected
through an objective methodology that relied on available data, including, but not limited to,
repotts from the Election Assistance Commission. The Department continues to monitor the
compliance of all covered states with the NVRA, and will gather additional information from
states and take action as appropriate. Our efforts have, in some instances, resulted in compliance
without the need to resort to litigation. For example, the State of Nebraska recently took action
to comply with Section 7 as a result of the Department’s inquiry. In a letter to the State last year,
the Department suggested that Nebraska may have to take steps to comply with Section 7, and on
March 10, 2008, Nebraska's Governor signed into law a bill designating additional selected State
offices as “voter registration agencies” under Section 7 of the NVRA.

Moreover, given that Congresswoman Wasserman-Schultz focused on Florida, it is worth
noting that the Department has been committed to enforcing all of the provisions of federal
election law in that State. The Department has protected the voting rights of Florida citizens in
recent years through several lawsuits to enforce the Voting Rights Act, as well as targeted
election monitoring. The Department has monitored 38 elections in Florida with Department
personnel since 2001.

Most recently, the Department sent a letter to the Osceola County, Florida, School Board
explaining that it is authorized to file suit against the Board, alleging that the existing district
boundaries for electing members of the school board violate Section 2 of the Voting Rights Act.
We are in negotiations to resolve the matter without the need for litigation.

The Department has filed two other lawsuits against Osceola County in recent years. In
2005, the Department filed a Section 2 lawsuit against Osceola County in which we challenged
the county's at-large election system. In October 2006, we prevailed at trial. The court held that
the at-large election system violated the rights of Hispanic voters under Section 2 and ordered the
county to abandon that system. In December 2006, the court adopted the remedial election
system proposed by the United States and ordered a special election under that election plan that
took place in April 2007. The Department settled another Section 2 lawsuit against Osceola
County in 2002. Our complaint alleged that the county violated Section 2 of the Voting Rights
Act by discriminating against Hispanic voters through hostile treatment at the polls and the
failure to provide adequate language assistance. In addition, it alleged the county violated
Section 208 of the Voting Rights Act by not permitting Hispanic voters to bring assistors of their
choice into the polling places. On July 22, 2002, the parties entered a consent decree remedying
the violations.
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In another action, the Department filed the first lawsuit ever on behalf of Haitian-
American victims under Section 208 of the Voting Rights Act. The Department alleged that, in
the 2000 Presidential election, Miami-Dade County poll officials effectively prevented
Creole-speaking Haitian-American voters from securing assistance at the polls from persons of
their choice. In 2002, the court approved a consent order which required that the county train
election officials on Section 208, assign bilingnal English/Creole-speaking pollworkers in
precincts with significant numbers of Haitian voters, post a Creole language version of the
Voter's Bill of Rights and Responsibilities, and monitor the performance of election officials on
election day. In addition, the parties agreed to permit the United States to monitor elections
through December 31, 2005.

In 2002, the Department filed suit against Orange County, Florida, alleging violations of
Sections 203 and 208 of the Voting Rights Act. The complaint alleged that the county failed to
provide an adequate number of bilingual workers to serve its Spanish-speaking voters, and that
its poll workers interfered with the ability of voters to receive assistance from the persons of their
choice. A consent decree, signed by a three judge court on October 8, 2002, required the City to
increase the number of bilingual poll workers and to permit voters their assistors of choice
consistent with Section 208.

Finally, in 2006, the Department entered into a Memorandum of Agreement with
Broward County, Florida, under Section 203 of the Voting Rights Act. The agreement ensures
that Spanish-speaking voters have access to election materials in the Spanish language and have
adequate language assistance at the polls.

III. Voting Section Staff

During the hearing, Chairman Conyers inquired about the employees of the Section 5 unit
in the Department’s Voting Section. All attorneys, including managers, participate in the review
of voting changes under Section 5 as the need arises. In terms of civil rights analysts, in January
2001, the Section had 14 civil rights analysts, compared to 12 on April 1, 2008. We have hired
an additional civil rights analyst who has not started yet, which will bring the total to 13. There
are also two contract personnel engaged in the analysis of Section 5 submissions. Additionally,
the Department plans to increase staffing in preparation for the increased number of submissions
after the 2010 Census. Finally, the Department has made a major technological advance in
Section 5 with our new e-Submission program. Now, state and local officials can make Section
5 submissions online. This will make it easier for jurisdictions to comply, encourage complete
submissions, ease our processing of submissions, and allow the Voting Section staff more time to
study the changes and identify those that may be discriminatory.
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Thank you for bringing your concerns to the attention of the Department of Justice.
Please feel free to contact the Department if we can be of assistance in other matters.

Sincerely,

Gt Pl

Brian A. Benczkowski
Principal Deputy Assistant Attorney General

cc: The Honorable Trent Franks
Ranking Minority Member
Subcommittee on the Constitution, Civil Rights,
and Civil Liberties
Commiittee on the Judiciary

The Honorable John Conyers
Chairman
Committee on the Judiciary

The Honorable Lamar Smith
Ranking Minority Member
Committee on the Judiciary
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JOHN FUND ON THE TRAIL

"This Will Make

Voter Fraud Easier'
November 2, 2007

Editor's note: James Taranto is on vacation. Best of the Web will return
Monday. In the meantime, we hope you enjoy the following article from
today's OpinionJournal.com.

Sen. Hillary Clinton was asked during a debate this week if she supported New York
Gov. Eliot Spitzer's plan to give driver's licenses to illegal immigrants. At first she
seemed to endorse the idea, then claimed, "I did not say that it should be done, but
I certainly recognize why Governor Spitzer is trying to do it."

The next day she took a firmer stand (sort of) by offering general support for Gov.
Spitzer's approach, but adding that she hadn't studied his specific plan. She should,
and so should the rest of us. It stops just short of being an engraved invitation for
people to commit voter fraud.

The background here is the National Voter Registration Act, commonly known as
"Motor Voter," that President Bill Clinton signed into law in 1993. It required all
states to offer voter registration to anyone getting a driver's license. One simply fills
out a form and checks a box stating he is a citizen; he is then registered and in most
states does not have to show any ID to vote.

But no one checks if the person registering to vote is indeed a citizen. That greatly
concerns New York election officials, who processed 245,000 voter registrations at
DMV offices last year. "It would be [tough to catch] if someone wanted to . . . geta
number of people registered who aren't citizens and went ahead and got them
drivers' licenses," says Lee Daghlian, spokesman for New York's Board of Elections.
Assemblywoman Ginny Fields, a Long Island Democrat, warns that the state's "Board
of Elections has no voter police" and that the state probably has upwards of 500,000
illegal immigrants old enough to drive.

AR

The potential for fraud is not trivial, as federal privacy laws prevent cross-checking
voter registration rolls with immigration records. Nevertheless, a 1997 Congressional
investigation found that "4,023 illegal voters possibly cast ballots in [a] disputed
House election" in California. After 9/11, the Justice Department found that eight of
the 19 hijackers were registered to vote.

Under pressure from liberal groups, some states have even abandoned the
requirement that people check a citizenship box to be put on the voter rolls. Iowa
has told local registrars they should register people even if they leave the citizenship
box blank. Maryland officials wave illegal immigrants through the registration
process, prompting a Justice Department letter warning they may be helping people
violate federal law.
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Gov. Spitzer is treading perilously close to that. Despite a tactical retreat this week--
he says he will only give illegal immigrants a license that isn't valid for airplane travel
and entering federal buildings--Mr. Spitzer has taken active steps to obliterate any
distinctions between licenses given to citizens and non-citizens.

In a memo last Sept. 24, he ordered county clerks to remove the visa expiration
date and "temporary visitor" stamp on licenses issued to non-citizens who are legally
in the country. A Spitzer spokeswoman explained the change was made because the
"temporary" label was "pejorative," given that some visitors might eventually stay in
the U.S. Under fire, Mr. Spitzer backed down this week, delaying the cancellation of
the "temporary visitor" stamps through the end of next year.

But he has not retreated from another new bizarre policy. It used to be that county
clerks who process driver's licenses were banned from giving out voter registration
forms to anyone without a Social Security number. No longer. Lou Dobbs of CNN
reported that an Oct. 19 memo from the state DMV informed the clerks they don't
"have any statutory discretion to withhold a motor voter form." What's more, the
computer block preventing a DMV clerk from transmitting a motor voter registration
without a Social Security number was removed.

Gov. Spitzer's office told me the courts have upheld their position on Social Security
numbers. Sandy DePerno, the Democratic clerk of Oneida County, says that makes
no sense. "This makes voter fraud easier," she told me.

While states such as New York are increasing the risk of such fraud, a half-dozen
states have recently adopted laws requiring voters to offer proof of identity or
citizenship before casting a ballot. A federal commission, co-chaired by former
President Jimmy Carter and former Secretary of State James Baker, gave such laws
a big boost in 2005 when it called for a nationwide policy requiring a photo ID before
voting.

Mr. Carter has personal knowledge of why such laws are needed. He recounts in his
book "Turning Point" how his 1962 race for Georgia State Senate involved a local
sheriff who had cast votes for the dead. It took a recount and court challenge before
Mr. Carter was declared the winner.

Measures that curb voter fraud on the one hand and encourage it on the other will be
central to the 2008 election. The Supreme Court will rule on the constitutionality of
Indiana's photo ID law next spring, while lawsuits challenging Gov. Spitzer's moves
will be in New York state courts.

Despite her muddled comments this week, there's no doubt where Mrs. Clinton
stands on ballot integrity. She opposes photo ID laws, even though they enjoy over
80% support in the polls. She has also introduced a bill to force every state to offer
no-excuse absentee voting as well as Election Day registration--easy avenues for
election chicanery. The bill requires that every state restore voting rights to all
criminals who have completed their prison terms, parole or probation.
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Pollster Scott Rasmussen notes that Mrs. Clinton is such a polarizing figure that she
attracts between 46% and 49% support no matter which Republican candidate she's
pitted against--even libertarian Ron Paul. She knows she may have trouble winning
next year. Maybe that's why she's thrown herself in with those who will look the
other way as a new electoral majority is formed--even if that includes non-citizens,
felons and those who suddenly cross a state line on Election Day and decide they
want to vote someplace new.

Mr. Fund, a columnist for OpinionJournal.com, is author of a forthcoming revised
edition of "Stealing Elections: How Voter Fraud Threatens Our Democracy."
(Encounter).
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JOHN FUND ON THE TRAIL

Whose Ox Is Gored

After Bush's victory, liberals shouted "Voter fraud!" Why have they changed their
tune?

Monday, July 30, 2007 12:01 a.m.

When Republicans win elections, liberals are quick to cry fraud. But when actual
fraud is found, they are just as quick to deny it, if Democrats are the ones who
benefit.

Just before the 2004 election, the influential blog DailyKos.com warned of a
"nationwide" wave of voter fraud against John Kerry. After the election, liberal
blogger Josh Marshall urged Mr. Kerry not to concede because the election had been
"too marred with voter suppression, dirty tricks and other unspeakable antics not to
press every last possibility" of changing the outcome. When Congress met in January
2005 to certify the election results, Sen. Barbara Boxer (D., Calif.) and Rep.
Stephanie Tubbs Jones (D., Ohio) challenged Mr. Bush's victory and forced Congress
to debate the issue. Months later, Democratic National Committee chairman Howard
Dean maintained that blacks had been the victims of "massive voter suppression" in
Ohio.

But now liberals are accusing the Bush Justice Department of cooking up spurious
claims of voter fraud in the 2006 elections and creating what the New York Times
calls a "fantasy" that voter fraud is a problem. Last week Sen. Patrick Leahy, the
Judiciary Committee chairman, claimed that the administration fired eight U.S.
attorneys last year in order to pressure prosecutors "to bring cases of voter fraud to
try to influence elections." He said one replacement U.S. attorney in Kansas City,
Mo., was a "partisan operative" sent "to file charges on the eve of an election in
violation of Justice Department guidelines.” But the Kansas City prosecution was
approved by career Justice lawyers, and the guidelines in question have since been
rewritten by career lawyers in the Public Integrity section of Justice.

But last week also brought fresh evidence that voter fraud is a real problem and
could even branch out into cyberspace:

» California's Secretary of State Debra Bowen, a Democrat, reported that state-
approved hackers had been "able to bypass physical and software security in every
[voting] machine they tested," although she admitted that the hackers had access to
internal security information and source codes that vote thieves wouldn't normally
have.

» The Florida secretary of state's office reported it had found "legally sufficient”
evidence that some 60 people in Palm Beach County had committed voter fraud by
voting both there and in New York state. The Florida Department of Law Enforcement
has launched a formal probe. In 2004, New York's Daily News found that 46,000
people were illegally registered to vote in both New York and Florida.

» Prosecutors in Hoboken, N.J., last week announced they are investigating a
vagrant who was part of a group of voters observed to be acting suspiciously outside
a polling place in an election last month. After he signed a voting register in the
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name of another man, he was confronted by a campaign worker and fled the scene.
He later admitted to cops that he had been paid $10 to vote.

» Last week the U.S. Department of Justice recommended that an outside party be
appointed to oversee Democratic primary elections in Noxubee County, Miss. In
June, federal district judge Tom Lee found that Ike Brown, the Democratic political
boss of Noxubee, had paid notaries public to visit voters and illegally mark their
absentee ballots, imported illegal candidates to run for county office and manipulated
the registration rolls.

But the most interesting news came out of Seattle, where on Thursday local
prosecutors indicted seven workers for Acorn, a union-backed activist group that last
year registered more than 540,000 low-income and minority voters nationwide and
deployed more than 4,000 get-out-the-vote workers. The Acorn defendants stand
accused of submitting phony forms in what Secretary of State Sam Reed says is the
"worst case of voter-registration fraud in the history" of the state.

The list of "voters" registered in Washington state included former House Speaker
Dennis Hastert, New York Times columnists Frank Rich and Tom Friedman, actress
Katie Holmes and nonexistent people with nonsensical names such as Stormi Bays
and Fruto Boy. The addresses used for the fake names were local homeless shelters.
Given that the state doesn't require the showing of any identification before voting, it
is entirely possible people could have illegally voted using those names.

Local officials refused to accept the registrations because they had been delivered
after last year's Oct. 7 registration deadline. Initially, Acorn officials demanded the
registrations be accepted and threatened to sue King County (Seattle) officials if they
were tossed out. But just after four Acorn registration workers were indicted in
Kansas City, Mo., on similar charges of fraud, the group reversed its position and
said the registrations should be rejected. But by then, local election workers had had
a reason to carefully scrutinize the forms and uncovered the fraud. Of the 1,805
names submitted by Acorn, only nine have been confirmed as valid, and another 34
are still being investigated. The rest--over 97%--were fake.

In Kansas City, where two Acorn workers have pleaded guilty to committing
registration fraud last year while two others await trial, only 40% of the 35,000
registrations submitted by the group turned out to be bogus. But Melody Powell,
chairman of the Kansas City Board of Elections, says Acorn's claim that it brought the
fraud in her city to light is "seriously misleading." She says her staff first took the
evidence to the FBI, and only then Acorn helped identify the perpetrators. "It's a
potential recipe for fraud," she says, noting that "anyone can find a voter card

mailed to a false apartment building address lying around a lobby and use it to vote."
Ms. Powell also worries that legitimate voters who were registered a second time by
someone else under a false address might find it difficult to vote.

In Washington state, King County Prosecutor Dan Satterberg said that in lieu of
charging Acorn itself as part of the registration fraud case, he had worked out an
agreement by which the group will pay $25,000 to reimburse the costs of the
investigation and formally agree to tighten supervision of its activities, which Mr.
Satterberg said were rife with "lax oversight."
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Last year several Acorn employees told me that the Acorn scandals that have
cropped up around the country are no accident. "There's no quality control on
purpose, no checks and balances," says Nate Toler, who was head of an Acorn
campaign against Wal-Mart in California until late last year, when Acorn fired him for
speaking to me.

Loretta Barton, another former community organizer for Acorn, told me that "all
Acorn wanted from registration drives was results." Ironically, given Acorn's strong
backing from unions, Ms. Barton alleges that when she and her co-workers asked
about forming a union, they were slapped down: "We were told if you get a union,
you won't have a job."” There is some history here: In 2003, the National Labor
Relations Board ordered Acorn to rehire and pay restitution to three employees it had
illegally fired for trying to organize a union.

Acorn president John James told reporters last week that his group will cooperate
with election officials to make sure "no one is trying to pull a fast one on us." "We
are looking to the future,” he said in a statement. "Voter participation is a vital part
of our work to increase civic participation.”

R R

But the Acorn case points up just how difficult it is to convince prosecutors to bring
voter fraud cases. Donald Washington, a former U.S. attorney for northern Louisiana,
admits that "most of the time, we can't do much of anything [about fraud] until the
election is over. And the closer we get to the election, the less willing we are to get
involved because of just the appearance of impropriety, just the appearance of the
federal government somehow shading how this election ought to occur." Several
prosecutors told me they feared charges of racism or of a return to Jim Crow voter
suppression tactics if they pursued touchy voter fraud cases--as indeed is now
happening as part of the reaction to the U.S. attorney firings.

Take Washington state, where former U.S. attorney John McKay declined to pursue
allegations of voter fraud after that state's hotly contested 2004 governor's race was
decided in favor of Democrat Christine Gregoire by 133 votes on a third recount. As
the Seattle media widely reported, some "voters" were deceased, others were
registered in storage lockers, and still others were ineligible felons. Extra ballots
were "found" and declared valid 10 times during the vote count and recount. In
some precincts, more votes were cast than voters showed up at the polls.

Mr. McKay insists he left "no stone unturned"” in investigating allegations of fraud in
the governor's race but found no evidence of a crime. But in an interview with Stefan
Sharkansky of SoundPolitics.com in May, Mr. McKay admitted that he "didn't like the
way the election was handled" and that it had "smelled really, really bad." His
decision not to prosecute was apparently based on the threshold of evidence he
insisted be met before he would even deploy FBI agents to investigate: a firsthand
account of a conspiracy to alter the outcome of the election.

But Mr. McKay is incorrect in saying that he had to find a conspiracy in order to reach
the federal threshold for election crimes. In Milwaukee, after the 2004 election U.S.
Attorney Steve Biskupic investigated many of the same problems that were found in
Seattle: felons voting, double-voting and more votes cast than voters who signed
poll books. In 2005 Mr. Biskupic concluded that he had found nothing that "has
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shown a plot to try to tip an election,” but he nonetheless prosecuted and won six
convictions for felon voting and double-voting.

Tom McCabe, executive vice president of the Building Industry Association in
Washington state, says he is pleased that the evidence his group compiled was
helpful in securing the indictments of the seven Acorn workers last week. But he
can't help but wonder if the Acorn workers who forged registrations last year were
part of the cadre of election workers who were allowed by a local judge after the
2004 governor's election to seek out voters who had given problematic signatures on
their voter-registration cards and helped them "revise" their registrations in order to
make their votes valid. "We may never know whether Acorn workers forged
signatures in 2004, but we know they did in 2006," he says. "Those who think voter
fraud isn't an ongoing problem should come to Washington state."”

Instead, Sen. Leahy and other liberals are busy dismissing concerns about voter
fraud, no doubt in an effort to make certain the Justice Department drops the issue
as a priority before the 2008 election. But the blunders and politicization of parts of
the Bush Justice Department notwithstanding, voter fraud deserves to be
investigated and prosecuted. The Justice Department may be dysfunctional and
poorly led, but the Democratic Congress seems more interested in paralyzing its
activities than helping to fix the problem.

Capyright © 2007 Daw Jones & Company, Inc. All Rights Reserved.




185

John Fund Voting Fraud article:

Voter—-Fraud ShowdownHow can anyone object to asking for ID?
Wednesday, January 9, 2008 12:01 a.m. E3T

Suppecrters and critics of Indiana's law requiring voters to show a
phote ID at the polls sguare off in oral arguments before the Supreme
Court today. The heated rhetoric surrcunding the case lays bare the
ideolegical conflict of visicns raging over efforts to improve election
integrity.

Supporters say photo ID laws simply extend rules that require everyone
to show such ID to travel, enter federal office buildings or pick up a
government check. An honor system for voting, in their view, invites
potential fraud. That's because many voting rolls are stuffed with the
names of dead peocple and duplicate registrations—-as recent scandals in
Washington state and Missocuri invelving the activist group ACORN
attest.

Opponents say photo ID laws block poor, minority and elderly voters who
lack ID from voting, and all in the name of combating a largely
mythical problem of voter fraud.

Some key facts will determine the outcome, as the court weighs the
potential the law has to combat fraud versus the barriers it erects to
voting. The liberal Brennan Center at NYU Law School reports that a
nationwide telephone survey it conducted found that 11% cf the voting-
age public lacks government-issued photo ID, including an implausible
25% of African-Americans.

But U.S. District Judge Sarah Evans Barker, who first upheld Indiana's
phote ID law in 2006, cited a state study that found 99% of the voting-
age population had the necessary photec ID. Judge Barker alsc noted that
Indiana provided a photo ID for free to anyone who could prove their
identity, and that critics of the law "have produced not a single piece
of evidence of any identifiable registered voter who would be prevented
from voting.™

Since then, liberal groups have pointed to last November's mayoral
election in Indianapolis as giving real-life examples of people
prevented from voting. The 34 voters out of 165,000 who didn't have the
proper ID were allowed to cast a provisional ballot, and could have had
their votes counted by going to a clerk's office within 10 days to show
ID or sign an affidavit attesting to their identity. Two chose to do
so, but 32 did not.

Indeed, a new study by Jeffrey Milyo of the Truman Institute cf Public
Policy on Indiana's voter turnout in 2006 did not find evidence that
counties with more poor, elderly or mincrity voters had "any reduction
in voter turnout relative to other counties."

Opponents of photo ID laws make a valid point that, while Indiana has a
clear problem with absentee-ballot fraud (a mayoral election in East
Chicago, Ind., was invalidated by the state's Supreme Court in 2003),
there isn't a documented problem of voter impersonation. "The state has
to demonstrate that this risk of fraud is more than fanciful. And it
really isn't," says Ken Falk, legal director for the ACLU of Indiana.
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But Indiana officials make the obvious point that, without a photo ID
requirement, in-person fraud is "nearly impossible to detect or
investigate." A grand jury report prepared by then-Brooklyn District
Attorney Elizabeth Holtzman in the 1980s revealed how difficult it is
to catch perpetrators. It detailed a massive, l4-year conspiracy in
which crews of individuals were recruited to go teo polling places and
vote in the names of fraudulently registered voters, dead voters, and
voters who had moved. "The ease and boldness with which these
fraudulent schemes were carried out shows the wvulnerability of our
entire electoral process to unscrupulcus and fraudulent
misrepresentation,"” the report concluded. No indictments were issued
thanks toc the statute of limitations, and because of grants of immunity
in return for testimony.

Even modest in-person voter fraud creates trouble in close races. In
Washington state's disputed 2004 governor's race, which was won by 129
votes, the election superintendent in Seattle testified in state court
that ineligible felons had veted and veotes had been cast in the name of
the dead. In Milwaukee, Wis., investigators found that, in the state's
close 2004 presidential election, more than 200 felons veoted illegally
and more than 100 people voted twice. In Florida, where the entire 2000
presidential election was decided by 547 votes, almost €5,000 dead
people are still listed on the voter rclls—-an engraved invitation to
fraud. A New York Daily News investigation in 2006 found that between
400 and 1,000 voters registered in Florida and New York City had voted
twice in at least one recent election.

Laws tightening up absentee-ballot fraud, which is a more serious
problem than in-person voting, would be welccme. But, curiously, almost
all of the groups opposing the photo ID law before the Supreme Court
today either oppose specific efforts to combat absentee-ballot fraud or
are silent on them.

No matter how much voter fraud is caused by voter imperscnation, Stuart
Taylor of the National Journal reports that "polls show voters
increasingly distrust the integrity of the electoral process." He also
notes that a 2006 NBC/Wall Street Journal nationwide poll found that,
by a 80%-7% margin, those surveyed supported voters showing "a valid
photo identification." The idea had overwhelming support among all
races and income groups.

That sweeping support helps explain why, in 2005, 18 of 21 members of a
bipartisan federal commission headed by former President Jimmy Carter
and former Secretary of State James Baker came cut in support of photo
ID requirements more stringent than Indiana's. "Voters in nearly 100
democracies use a photo identification card without fear of
infringement on their rights," the commissicn stated. Mr. Carter feels
strongly about wvoter fraud. In his book, "Turning Point," he wrote of
his race for Georgia State Senate in 1962, which involved a corrupt
local sheriff who had cast votes for the dead. It took a recount and
court intervention before Mr., Carter was declared the winner.

Right now, half the states have decided that some kind of ID should be
required tc vote. It makes sense for the Supreme Court to allow
federalism to work its will state-by-state. In 2006, the court
unanimously overturned a Ninth Circuit ruling that had bklocked an
Arizona voter ID law. In doing so, the court noted that anyone without
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an ID is by federal law always allowed to cast a provisional ballot
that can be verified later. The court also ncoted that fraud "drives
honest citizens out of the democratic process and breeds distrust of
our government. Voters who fear their legitimate veotes will be
outweighed by fraudulent ones will feel disenfranchised."”

So the high court itself has already defined the nub of the case it is
hearing today. On one side are those who claim photo IDs will block
some voters from casting ballots, but cffer scant evidence. On the
other side are those who kelieve photc ID laws can act as a deterrent
to irregularities the public increasingly views as undermining election
integrity. Given the cbvious political nature of the argument, here's
hoping a clear Supreme Court majority reprises its 2006 finding and
holds that such questions are best resclved by the elected branches of
government and not by unaccountable courts.
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Abstract

Scholars have debated the effects of voter identification laws with some
arguing tougher state voter identification laws may disenfranchise low socio-
economic status voters and others arguing the new laws have no effect on voter
turnout. In this article we empirically explore these potential outcomes examining
whether the institutional constraint of stricter voter identification laws decrease,
increase or have no effect on voter turnout. Examining voting behavior data
across four elections (2000, 2002, 2004, and 2006) at both the aggregate and
individual levels, our results suggest that voter identification laws do not affect
voting at either level.
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On May 2, 2006, Representative Julia Carson (D-IN) arrived at her polling
place with her congressional identification card to cast a vote in Indiana’s primary
election. In an incident that made national headlines, Carson was initially turned
away from voting because her congressional identification card did not include an
expiration date and therefore did not meet Indiana’s new voter identification law
(Goldstein 2006). Indiana’s law, the most stringent in the nation, was one of
dozens of new laws passed around the country designed to prevent voter fraud.

Recent scholarship investigating electoral reforms aiming to send more
Americans to the polls concludes that innovations such as voting by mail, Internet
voting, and early voting have the unintended consequence of increasing
socioeconomic biases related to voter turnout (Berinsky 2005) while only
sometimes providing a modest increase in the number of voters casting a ballot
(Gronke, Galenas-Rosenbaum, and Miller 2007). Less is known about situations
such as those that faced Representative Carson. While the congresswoman was
ultimately allowed to vote, her experience highlights the importance of
understanding whether the wide variance in state voter identification laws affects
turnout.

Indeed, this question is on the minds of lawmakers, pundits, and scholars
alike. In 2002, President Bush signed the Help America Vote Act (HAVA) into
law with the intention of bolstering confidence in the electoral system, ensuring

that votes would be counted accurately and preventing voter fraud. Some
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Democratic operatives argued that tough state laws, like those in Indiana, that
require a government-issued photo identification with an expiration date, would
disenfranchise low socio-economic status voters who are less likely to have such
an id, or know that they must bring it to the polls. Some Republican operatives,
like Mark Hearne, counsel at the American Center for Voting Rights, and former
election counsel for Bush-Cheney 2004, predicted that the new laws would not
only prevent voter fraud but prompt higher turnout (Goldstein 2006). The early
scholarly evidence paints an incomplete picture, consisting of some qualified
claims that states with stricter voter identification laws negatively, albeit
marginally, affect turnout (Alvarez, Bailey, and Katz 2007; Eagleton Moritz
2006; Vercelloti and Anderson 2006) while other work finds that these marginal
effects are too small to be of concern (Ansolabehere 2007; Muhlhausen and
Sikich 2007).

Since the central tenet of democratic theory is that elections transfer the
will and authority of the people to their representatives in government, democratic
government rests on the establishment of fair elections that can accurately capture
the will of the people. Throughout the history of the republic American election
law has discriminated against entire populations, most notably minorities and
women, preventing them from voting. These discriminatory practices have been
largely addressed with legislation but democratic theorists and activists alike

remain concerned about the quality of American democracy because of

(98]
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continuing reported problems of voter fraud, voter intimidation, and
disenfranchisement (Dahl 1989).

In this article we empirically and theoretically explore this issue,
examining whether the institutional constraint of stricter voter identification laws
decreases, increases or has no effect on voter turnout. We measure the effect of
new voter identification laws at the aggregate and individual levels using multiple
data sets across four elections (2000, 2002, 2004, and 2006). Ultimately, we find

that the voter identification laws do not meaningfully affect voter turnout.

Voter Identification and Turnout

Voter turnout is a topic of interest for scholars because of its theoretical
significance and practical importance. As is often the case concerning topics of
great concern, there is little agreement among scholars. On the one hand, many
studies suggest that turnout varies significantly across different groups (Wolfinger
and Rosenstone 1980; Rosenstone and Hanson 1993; Verba, Nie, and Kim 1978).
Wolfinger and Rosenstone (1980) suggest that those with lower levels of
education turn out less than those who have higher levels of education in states
with restrictive registration laws. On the other hand, Nagler (1991) finds that
restrictive registration laws have no differential effect on turnout.

This debate also extends to ways in which voter turnout affects electoral

outcomes. Citrin, Schickler, and Sides’ (2003) work simulating 100% voter
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turnout demonstrates that high turnout marginally benefits Democrats. DeNardo
(1980) shows that high turnout has two eftects: one that helps the Democrats and
one that helps the minority party, whichever it is. Beyond who gets elected,
differences in voter turnout matter from a policy perspective as Avery and Peffley
(2005) find that states with restrictive voter registration laws are likely to have
higher upper-class turnout, resulting in less favorable welfare eligibility
requirements for the poor." More generally, Piven and Cloward (1989) claim that
legislators need not pay as much attention to the interests of the lower economic
classes since they vote less than the wealthy. Clearly, then, the additional costs to
vote when voter identification laws are more restrictive have the potential to
change the results of elections and the policy outputs provided by those who are
elected. But should we expect different voter identification laws to affect voter
turnout?

Whether considering the decision to turnout from either psychological or
economic perspectives, we believe the answer to this question is clearly no. First,
as Brady, Verba, and Schlozman (1995) forcefully demonstrate, political interest
is the driving force behind the decision to vote. Indeed, their work echoes that of
the authors of The American Voter, who wrote that “the stronger the individual’s
psychological involvement (in political matters) the more likely he is to

participate in politics by voting” (Campbell, et al 1960, 102). Additionally,

! See Soss, et al (2001) for another view.
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education remains a crucial factor with respect to turnout (Wolfinger and
Rosenstone 1980; Brady, Verba, and Schlozman 1995).2

As such, voters who are already interested in politics should be interested
enough to overcome the potential institutional barrier of strict voter identification
requirements while citizens who are uninterested in politics should not be
expected to vote anyway, regardless of the nature of a state’s voter ID law; a law
of which they may not even be aware.

From an economic perspective, since Downs introduced the elusive “duty”
term in An Fconomic Theory of Democracy (1960), and subsequent formalization
by Tullock (1967) and Riker and Ordeshook (1968), several generations of
scholars have sought to explain why voters show up to vote in seeming disregard
for their own self-interest. Downs’ explanation for why voters would make the
decision to vote, even though the chance of their individual vote making a pivotal
difference is infinitesimal, is that civic duty provides a large enough direct benefit
to the voter to overcome the costs of voting. Indeed, Aldrich (1993) asserts that
scholars have overestimated the costs of voting. Meanwhile, Gomez, Hansford,
and Krause (2007) find that a non-political factor, bad weather on Election Day,

affects turnout in a way that is good for Republicans.

? While Brady, Verba, and Schlozman (1993) do not report statistically significant results for
education in their models predicting turnout, they do note that the effect of education on voting is

“funneled through political interest” (see page 283).
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The personal cost of voting is an important part of the decision calculus.
Recent voter identification laws potentially increase this cost in at least two ways.
First, voters face an increasingly specific set of requirements at the polls and
voters who fail to supply the necessary form of identification will be turned away
without voting. Retrieving the appropriate identification may be as simple as a
trip to the parking lot, or it may require a second trip, but once turned away a
voter must engage in an additional cost of voting in order to try again. Second,
there is a preparation cost associated with voter identification laws that voters
must pay to assure compliance with the new law. This preparation cost may be
low—a sophisticated voter may become aware of the new requirements through
routine conversation or news consumption—or high—a less sophisticated voter
may require a call to the local board of elections or some other form of
information gathering to learn the requirements.

In recent years, the federal and state governments have paid increasing
attention to making voter registration and voting easier as well as taking greater
steps to prevent voter fraud. Programs such as motor-voter have been introduced
in states across the country to make registration easier and new voting procedures
such as vote-by-mail and electronic voting have been introduced to give voters
more opportunities to cast their votes.

Recent research, however, has demonstrated that these efforts at making

registration and voting easier have affected different socio-economic and racial
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eroups differently. Berinsky (2005) provides evidence that the efforts to increase
voter registration and turnout have in fact increased registration and turnout only
among those groups most likely to register and vote before the new measures
were implemented, i.e. those with high socio-economic status. According to
Berinsky, “Individuals who utilize easy voting procedures tend to be more
politically engaged and interested than those who do not take advantage of the
opportunity” (2005, 482).

Put simply, we ought to expect that awareness of changes in voter
identification laws may only exist for those who are likely to vote in the first
place. Thus, strict voter identification laws should not decrease voter turnout.
Further, strategies to improve voter turnout will not be found in changing voter
identification requirements; rather, they will be found in efforts to change non-
voters interest in politics.

Finally, Ansolabehere’s (2007) examination of cases in which a potential
voter’s identity was in question, shows that exclusions from voting are
exceptionally rare. According to Ansolabehere, “only 23 people in the entire
36,500 person sample said that they were not allowed to vote because of voter
identification requirements” (2007, p. 7).

Recent scholarship, however, finds evidence supporting a different view
(Alvarez, Bailey, and Katz 2007; Eagleton Moritz 2006; Vercellotti and Anderson

2006). Each report assesses the effect of voter identification laws using turnout
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data from the 2004 federal election, and finds that as identification laws become
more stringent, or voters must meet more requirements, turnout decreases.
Specifically, they found evidence at the aggregate level that requiring a signature
match or non-photo identification is negatively related to turnout when compared
to requiring that a voter only state his or her name (Vercellotti and Anderson
2006). Likewise, at the individual level, Vercellotti and Anderson found that voter
identification requirements including signing one’s name, non-photo
identification, and photo identification all had statistically significant and negative
effects on the likelihood of voting (2006). These results were partially confirmed
by Muhlhausen and Sikich who found that white survey respondents were less
likely to vote when required to present photo identification rather than stating
their name while Black survey respondents were less likely to vote when required
to present non-photo identification rather than stating their name (2007). Finally,
Alvarez, Bailey, and Katz found that at the individual level, strict voter
identification laws, those requiring a non-photo or photo identification, or
matching ones signature to a voter card on file, have a negative effect on voter
participation (2007).

We question these results, however, because of the way in which some of
the authors coded their key independent variable, the measure of voter
identification requirements in each state, and the exclusion of political control

variables from the analyses. Three reports relied on the same measure of each
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state’s voter identification requirements—with which we disagree (Eagleton
Moritz 2006; Muhlhausen and Sikich 2007, Vercelloti and Anderson 2006). The
reports identified five different voter identification requirements that states used
in 2004 to identify voters. In each state, voters were required to: state their name,
sign their name, match their signature with a signature on file, provide a non-
photo identification, or provide a photo identification (Vercellotti and Anderson
2006, 4). Each report argues that states use a maximum standard, or the standard
required by law for positively identifying a voter before he or she can cast a
regular, non-provisional ballot, and a minimum standard, which can be used
instead if the voter cannot provide the required form of identification, but still
allows the voter to cast a regular, non-provisional ballot (Eagleton Moritz 2006;
Muhlhausen and Sikich 2007; Vercelloti and Anderson 2006). The Eagleton
Moritz (2006) and Vercelloti and Anderson (2006) reports identified eleven states
that offered exceptions to the voter identification requirements—but our
interpretation of state election law in these states suggested that there was but one
set of requirements for voters to cast a regular, non-provisional ballot.

For example, Eagleton Moritz (2006), Muhlhausen and Sikich (2007), and
Vercellotti and Anderson (2006) code Florida as a state that required photo
identification in order to vote with a regular, non-provisional ballot in 2004 under
their maximum standard. The reports conclude that if a Florida voter was unable

to provide a photo identification the voter could still cast a regular, non-
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provisional ballot under the minimum standard of signing an affidavit swearing
that the voter is in fact who he or she claimed to be on Election Day. But Florida
election law in 2004 stated, as reported by Eagleton Moritz (2006, appendix 1)
(emphasis added by authors):

The clerk or inspector shall require each elector, upon entering the polling
place, to present a current and valid picture identification as provided in s.
97.0535(3)a). If the picture identification does not contain the signature
of the voter, an additional identification that provides the voter's signature
shall be required. The elector shall sign his or her name in the space
provided, and the clerk or inspector shall compare the signature with that
on the identification provided by the elector and enter his or her initials in
the space provided and allow the elector to vote if the clerk or inspector is
satisfied as to the identity of the elector.

(2) Except as provided in subsection (3), if the elector fails to furnish the
required identification, or if the clerk or inspector is in doubt as to the
identity of the elector, such clerk or inspector shall follow the procedure
prescribed in s. 101.49°

Furthermore, the Florida Secretary of State’s website advised voters that
(emphasis added by authors):*

When you go to the polling place to vote, you will be asked to provide a
current and valid picture identification with a signature. Approved forms
of picture identification are: Florida driver's license; Florida identification
card issued by the Department of Highway Safety and Motor Vehicles;

® Florida State law in S. 101.49 and in related sections describes procedures for voting with a
provisional ballot. Voters who cannot meet this standard may complete a provisional ballot for
federal offices that may or may not be counted after Election Day.

* See the Florida Department of State, Division of Elections

htpfelectivn.dos state flus/online/fag shtml#Elections_and _Voting.
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United States passport; employee badge or identification; buyer's club
identification; debit or credit card; military identification; student
identification; retirement center identification; neighborhood association
identification; and public assistance identification. /f the picture
identification does not contain a signature, you will be asked to provide an
additional identification with your signature. If you do not have the proper
identification you will be required to vote a provisional ballot.
Each statement above indicates that Florida voters must present a valid photo
identification in order to cast a regular, non-provisional ballot. The only exception
in the law is for a photo identification that does not include a signature. In this
case, voters are permitted to use a second form of identification to verity the
voter’s signature—but the exception does not absolve the voter of providing a
photo identification. We found similar evidence for other states where Eagleton
and Moritz (2006), Muhlhausen and Sikich (2007), and Vercellotti and Anderson
(2006) found exceptions in the law.” In addition, our reading of state election law
in the other 39 states where Eagleton Moritz (2006) and Vercellotti and Anderson
(2006) found only one requirement to cast a regular ballot, also revealed some

different conclusions about what the law required voters to provide in order to

cast a regular ballot. We feel that these differences in interpretation stand

> We did find obscurc cxceptions for very specific circumstances in some slales. For example,
Indiana includes an cxception for the indigent and those with a religious objection Lo being
photographed. Indiana requires that voters seeking an exemption from the law to cast a provisional
ballot and establish identification at a later time. Again., this type of exemption does not allow

voters to cast regular, non-provisional ballot without a photo identification.
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testament to the difficulty voters face in interpreting complex election laws that
may include ambiguous language.®

We also question previous results due to misspecification of their models.
Both Alvarez, Bailey, and Katz (2007) and Muhlhausen and Sikich (2007) find
marginally substantively significant relationships between voter turnout and voter
identification laws but both rely on CPS data that does not include a political
variable capable of accurately capturing political interest. Political interest is one
of the best predictors of turnout (Berinsky 2005; Brady, Verba, and Schlozman
1995; Campbell, et al 1960) and the marginal results reported by Alvarez, Bailey,
and Katz (2007) and Muhlhausen and Sikich (2007) would likely vanish with the
proper controls.”

We believe that the psychological and economic costs of providing
identification at the polls are not great enough to cause would be voters to not
vote. Thus we hypothesize that voter identification laws will have no effect on

turnout. Instead, we hypothesize that traditional socio-economic variables

© Muhlhauscn and Sikich (2007) also reporl dilTerences in (heir coding of stale laws (rom (he data
collecied by Eagleton Moritz (2006) and Vereelloti and Anderson (2006).

? Alvarey, Bailey, and Katv. (2007) statistically significant findings arc also heavily influcnced by
the extremely large sample size—approximately 120,000 per year (480,000 over four years)--
which benefits their goal of examining states and other populations of interest, but also creates a

greater chance of statistical significance with effect sizes (substantive significance) close to zero.
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(Teixeira, 1987), interest in politics, the presence of high profile campaigns for
president, governor, or senator, or the presence of social issue referenda on the

ballot will be statistically significant predictors of turnout.

Data and Methods

We test our hypothesis using empirical analyses of both aggregate and
individual-level data. We collected aggregate data that includes two presidential
and two mid-term elections across four federal elections from 2000 to 2006. At
the individual level, we examined four corresponding years—2000, 2002, 2004,
and 2006 (pilot study)—of National Election Study (NES) data. In his
comprehensive review of the factors affecting turnout, Andre Blais (2006) argues
that since many variables that affect turnout vary from year to year, studies
exploring the effect of new variables on turnout must include a dynamic time
component, something we account for in our analyses below, but was absent from
the Eagleton and Moritz (2006), Muhlhausen and Sikich (2007), and Vercellotti
and Anderson (2006) analyses.

Our dependent variable at the aggregate level is furnout, measured as the
ratio of voters in each state who cast a vote on Election Day to the number of

registered voters in each state. OQur dependent variable at the individual level is
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the respondent’s self-reported voting behavior during the election.® Our
independent variable of interest is a Guttman scale variable capturing the strength
of each state’s voter identification law.” For example, the lowest score reflects the
minimum standard (e.g., verifying one’s name) with increasing values for each
additional requirement reflecting some more stringent requirements that voters
must meet such as a government issued photo identification with an expiration
date. In both the aggregate and individual-level models we also control for other
factors that might explain turnout following the literature on voter turnout. The
aggregate data include state-level socio-economic variables, political context
variables, and legal restrictions. The individual-level data contain socio-
demographics (e.g., sex, race, age, region, and socio-economic status variables),

political affiliation (i.e., party identification), and level of political interest.

¥ The scll-reporied vote includes those who turned out al the actual polling station, as well as
individuals who cast abscnice ballots.

? For a Guttman scale variable responses indicating higher levels on the scale will also meet the
requirements of lower items on the scale. So meeting the highest requirement should satisfy all of

the preceding requirements.
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Aggregate Model

The dependent variable turnout measures the number of voters who cast
votes in each state in each election as certified by the Secretaries of State.'® The
legal factors include our primary variable of interest, a six-point Guttman scale
variable measuring the strictness of each state’s identification requirements in
order to cast a regular non-provisional ballot on Election Day, ranging from the
easiest to the most difficult standard to meet."" State law in each of the fifty states
requires voters to identify themselves as described in the law or they will not be
permitted to cast a regular, non-provisional ballot. Voters who cannot meet the
necessary standard will often be allowed to cast a provisional ballot that is not
counted with the regular ballots, but rather, may or may not be counted depending
on the outcome of a challenge or review process.

We coded state laws based on the legal standard in each state into six
categories ranging from the easiest standard of stating one’s name to the most
difficult of providing identification with the voter’s name, photograph, and an

expiration date. A one (1) on the scale represents the easiest level to meet—

1% we used turnout data collected by the United States Election Project at George Mason
University (hitp://clections.gmu.cdu/), and by the U.S. Election Assistance Commission
(http://www .eac.gov/).

" We collected voter identification law data by consulting state election law, websites run by the

Secretaries of State, and through direct communication with the offices of Secretaries of State.
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stating one’s name. The next level (coded 2) in difficulty is signing one’s name.
The third level (coded 3) is matching one’s signature to a signature on file at the
polling location. The fourth level (coded 4) in the scale is providing a form of
identification that includes the voter’s name and may or may not include the
voter’s photograph. The fifth level (coded 5) is providing identification that
includes the voter’s name and photograph. We included in this level states that
also added requirements that the identification also include the voter’s address
and or signature. The highest level (coded 6) of stringency is providing photo
identification with special requirements. The only case included at this level is

Indiana because it requires that a voter’s photo identification must be issued by

the United States or the State of Indiana and include an expiration date indicating

that the identification has not expired in addition to including the voter’s name.'?

We use this variable to test our hypothesis that increasingly difficult voter
identification requirements will have no effect on voter turnout.

We begin our analysis by examining the relationship between

identification requirements and turnout with a series of difference of means tests.

Table 1 reports the distribution of states’ identification requirements along with

12 We felt hat the inclusion of an expiration datc made the Indiana law more siringent than (he

other state laws requiring a photo identification and therefore created a sixth level in our Guttman

scale. We reestimated our models folding the sixth level into the fifth and the results we not

substantively different.
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turnout by election by identification requirement. A quick glance at the
distribution of identification requirements reveals there is a good bit of variation
in identification requirements across the states. In the 2000, 2002, and 2004
elections the majority of states required the less demanding standards of stating or
signing one’s name in order to cast a regular ballot. But by 2006, the slight
majority of states are found at the top end of the Guttman scale requiring more
stringent identification requirements such as a photo identification and a
signature. A two-way random effects analysis of variance (ANOVA) comparing
mean turnout across election year, the presumably categorical factor level for each
type of identification requirement, and the interaction between the two reveals
only the year variable reaching statistical significance (#/3,5,545/=140.1,

p<.01).7 Post-hoc Bonferonni adjusted t-tests show lower turnout in the mid-term

'* Random effects modeling is also called “multilevel modeling” (MLM) or “hierarchical linear
modcling” (HLM). In this analysis, vear is (he random cllect because states are nested within the
clection period (Tabachnick and Fidell 2006). The intraclass corrclation coclTicient (ICC or 2
(“rho™)) is bascd on Maximum Likelihood Estimation [or a random cfTects model. The ICC is
cquivalent to an Ela squarc (77) statistic, and indicales (he amount of variance in (urnout that
occurs between states relative to the turnout within states. Lower ICC values indicate random
effects modeling is likely unnecessary (Bickel 2007; Tabachnick and Fidell 2006). The ICC
between election vear and turnout is .79, indicating that approximately 62% (o 2) of the variance in
turnout for states can be explained by the election year. Thus, we employ random effects modeling

for the aggregative level data.
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election years (2002 and 2006), and higher turnout in presidential election years
(2000 and 2004). Both the voter identification requirement variable
(£/5,29]=2.35, n.s.), and the interaction of year and voter identification
requirement (/712,161 /=46, n.s.) were non-significant predictors of state-level
turnout. Using the same random effects model, we also found no statistically
significant relationship when treating our Guttman scale measure of identification
stringency as an ordinal covariate (f=-.81, SE=.46, n.s.). Thus, controlling for the
election year, state voter identification laws produced no statistically significant
effects on state level turnout. This very simple analysis suggests state level
turnout and voter identification requirements have very little to do with one
another, at least between the years of 2000 and 2006.

[Table 1 about here]

Having shown state voting requirement laws have no significant effect on
state level turnout, we next wanted to show what factors do matter. To accomplish
this, we regressed turnout on three categories of variables: legal, election-specific,
and demographic factors. First we controlled for two other legal factors in
addition to identification requirements, the number of days between the deadline
to register to vote in each state and Election Day (rzmber of days before election)
and a dichotomous variable indicating whether a state’s election laws changed

with respect to voter identification since the previous election (change in
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requirement).” We hypothesize that a change in election law with respect to voter
identification since the last federal election should cause a decrease in turnout due
to increased voter confusion and a greater number of days between the deadline
for voter registration and Election Day should also cause a decrease in turnout
because voters must register far in advance of the election.

Next, we control for five election-specific characteristics that might affect
turnout. Senate race and gubernatorial race are dichotomous variables indicating
whether there was a senate or gubernatorial race in a state during the election
year. We expect each of the variables to have a positive relationship with turnout
as each type of election is generally more high-profile than elections for lower
offices. Federal campaign spending measures the total amount of spending in
2004 dollars by federal candidates in each year as reported by candidates to the
Federal Election Commission."® Social issues indicates the number of social
issues (abortion, same sex marriage, or stem cell research) that were on the ballot

in a state during each election.'® We expect both of these factors to increase

" we collected the number of days between the registration deadline and Election day from state
laws. The change in clection law variable is a dichotomous indicator based on our identification
requircment variable.

1* We collected financial data from www.fec.gov.

16

We collected ballot initiative data using information from the National Conference of State

Legislatures (httip:/www.ncslorg/index ).
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turnout as more spending and high-profile issues on the ballot should increase
awareness of and interest in the election through increased campaign advertising
and media coverage, thereby increasing turnout. We also control for each election
year with a series of three dummy variables controlling for the 2000, 2002, and
2004 election years, with the 2006 election year as the excluded category. We
expect that 2000 and 2004 will cause an increase in turnout as these were
presidential election years.

Finally, we control for demographic factors that the literature has found to
be important in explaining turnout. Vofing age population measures the size of
each state’s voting age population as measured by the 2000 Census. We expect
that population size and voter turnout should have a positive relationship.'”
Percent Black and percent Hispanic measure the percentage of each state’s
citizens who are Black and Hispanic, respectively. We also control for states in
the south and interact south and percent Black to control for differences in voting
in southern states with variation in the percentage of Black voters. Following the
literature we expect each of these variables to have a negative effect on turnout.
Percent college is a variable indicating the percentage of college graduates in
each state and percent urban indicates the percentage of citizens living in urban

areas. We expect that an increase in the percentage of college educated voters will

" We also estimated the model using the number of registered voters instead of population size

and the results were equivalent.
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cause an increase in turnout while an increase in urbanity will have the opposite
effect.

Table 2 reports the results of a random effects general linear model with
maximum likelihood estimation explaining turnout in four elections, 2000 through
2006." Again, election year was treated as a random effect, and the other
predictors were treated as fixed effects. On the whole, the model does a very
good job of explaining turnout (Adjusted R’ = 75). Socio-demographic and ballot
initiative variables that are usually statistically significant in the turnout literature
are also significant in our model with coefficients in the expected direction.”® The
primary variable of interest, identification requirement, is again not statistically
significant indicating that the type of voter identification law does not affect voter
turnout. We also ran this analysis with data from each election year independently
but did not find a statistically significant relationship between voter identification

laws and turnout.” On the aggregate level, we are confident that variation in voter

¥ There arc only 197 obscrvations in (he aggregale model because turnout data was nol available
for North Dakota in 2001} or for Wisconsin in 2000 and 2002.

12 We also cstimated this model using a scrics of dummy variables representing (he different stale
voter identification requirements with stating one's name as the excluded reference category and
the results were equivalent.

“* These results are available from the authors upon request.
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identification laws does not cause meaningful variation in turnout, particularly
after controlling for socio-demographic and political factors.

Most of the control variables offer confirmation for the received wisdom
on characteristics that affect turnout. Among the statistically significant variables
the number of social issues on the ballot, presidential election years (2000 and
2004), and percent college each had positive effects on turnout while the
percentage of Blacks, the percentage of Hispanics, and southern states each
showed negative effects on turnout. Ancillary analysis of the significant
interaction of percent Black and southern state indicates a positive relationship
between percent Black and turnout in southern states, but a negative relationship
in non-southern states. More generally, there are sizable differences in turnout
between southern and non-southern states when the black population is lower, but

practically no differences when the black population is higher.”".

Individual-Level Model
To further investigate the relationship between voter identification laws

and turnout we next turn to our individual-level analysis using NES data. NES

! The terms “higher” and “lower” are relative, since (here are few stales with what would
normally be considered high percentages of Black Americans. We used percentiles found in the
data to create our categories, which resulted in lower being between 0 and 3.4%. middle between

3.41 and 11.5%, and higher greater than 11.5%.
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data are not completely consistent over time in terms of demographic variables
and sample sizes (e.g., 2006 is a Pilot study with fewer cases); however, each of
the years we examine includes a variable measuring political interest, which allow
us to control for a basic civic motivation. We sought to determine the effect of
state level voter identification laws on individual voting behavior. Examining
these potential effects required us to append the state-level data to individual level
respondents in the NES data for 2000, 2002, 2004, and 2006, respectively. Such
an analysis typically necessitates the use of random effects modeling since
respondents are nested within states, and this nesting may produce correlated
responses (and errors) (Bickel 2007; Tabachnick and Fidell 2006).%* Yet, random
effects modeling is required only when random effects are present. The intraclass
correlation coefficient (ICC), which indicates the correlation between the random
factor (e.g., state) and the individual level variable (e.g., turnout) is typically the
determining factor for employing random effects modeling. 1CC values
approximating . 100 call for consideration of the random eftects; however, ICC

values close to zero indicate the nesting variable is not significantly related to the

% We do not pool the NES dala because of (he variation in missing demographic across (he vears;
however, a pooled random clTects saturated model with time as the random lactor, and stalc
identification law and political awareness as predictors produced no statistically significant main
effects for identification laws (I//,4287]=.015, n.s.) or election year (I'{3.4287]=.20, n.s.). The

saturated model includes all possible main and interaction effects.
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individual level variable, and there is no need to specify (or hypothesize) an
effect, when it is not already present, unless there is some theoretically grounds
for including mixed level interactions. ICCs were calculated for each year to test
the hypotheses that individual level turnout varied across state.”® In each year the
values—p=.011, p=021., p=.005, and p=.009 for 2000, 2002, 2004, and 2006
respectively—were small enough for us to conclude that individual-level models
are adequate for our analysis of state level effects on individual level turnout. That
is, we can statistically treat the voter identification law as an individual level
variable.

We first ran bivariate correlations to examine the effects of state laws on
individual turnout. Biserial correlations reveal no statistically significant effects of
state law requirements on individual level turnout for any of the four years: 2000
(r=-0.025), 2002 (r = -0.041), 2004 (+ = 0.001), and 2006 (r = -0.044).2* The

lack of statistical significance is sufticient for us to conclude individuals’ voting

2 The ICC (p) is based on Maximum Likelihood Estimation for a random cfTects model. The ICC
is cquivalent (o an Eta squarc (77) statistic, and indicalcs the amount of variance in (urnoul that
occurs between states relative (o (he turnout within states. Lower ICC valucs indicatc MLM is
likely unnccessary (Tabachnick and Fidell, 2006).

' Biserial correlations are coefficients computed between dichotomous and [assumed to be]
continuous variables. The biserial correlation provides and estimate of what the correlation would

have been if the collapsed dichotomous variable were continuous.
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behavior, or more aptly their self-reported voting behavior, is not influenced by
voter identification laws.
[Table 3 about here]

To estimate the significant determinants of individual voting behavior we
ran logistic regression analyses predicting whether or not respondents voted in
each of the four election years. Qur independent variables included age, sex, race
(dummy variables for Black and Other non-White Race-Ethnicity), education
(standardized scores), Aousehold income (standardized scores), living in the south,
political party identification (dummy variables for Democrat and Republican),
and an individual’s level of interest in politics (political interest) measured on a 3-
point scale (1=not interested, 3=very much interested). The results are shown in
Table 3. Looking across all four years of data age, education, party identification,
and political interest were consistently significant predictors of voting.” In
addition, household income (not included in 2006) was a significant predictor of
voting in 2000, 2002, and 2004. As expected, the state voter identification law
variable never reached statistical significance in any of the four years we
examined. Thus, our results suggest that basic socio-demographics and other
individual level characteristics such as political interest have a much larger effect
on voting behavior than political context variables such as the type and degree of

identification required for voting.

** The 2006 NES pilot data did not include all of the demographics variables.
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Discussion

Despite not having the proper identification when she arrived at the polls,
Congresswoman Julia Carson was ultimately allowed to vote in the 2006 Indiana
primary. Of course, a member of Congress is far more likely to aggressively
pursue her right to cast a ballot than the average citizen. Our paper sought to
determine whether or not states’ voter identification laws, which vary greatly,
affect voter turnout. Scholars, pundits, and activists make forceful arguments with
respect to the ways in which identification laws can intimidate voters or
encourage fraud, depending on the strictness of the rule. Our analyses, at both the
aggregate and individual levels, consistently demonstrate that, as was the case
with Congresswoman Carson, concerns about voter identification laws affecting
turnout are much ado about nothing.

Despite the intense speculation about these laws and some preliminary
evidence that they do negatively affect turnout, we consistently find that
demanding voting requirement laws at the state level have no significant effect on
either aggregate or individual-level turnout. Qur findings are consistent with the
importance theories of voting behavior place on factors such as interest in politics,
socioeconomic status, and the context of a particular elections year. Just as

electoral reforms aimed at increasing voter turnout generally affect those citizens
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who are already likely to vote rather than the nonvoters that the reforms are
targeting, voter identification laws of increasing strictness do nothing to dissuade
Americans from casting a ballot.

One interesting finding from the individual-level analysis related to the
aggregated data was the regional factor of “the South.” The aggregate analysis
revealed Southern states averaged lower turnout (see Table 2). In an ancillary
analysis of the pooled NES data examining which individual level predictors were
most related to the degree of voting requirements, the one variable with a
statistically significant correlation greater than + 100, was the dummy variable
for the South (South=1). Individuals who lived in the south tend to live in states
where the voting requirements are more stringent (# = 0.390, p<_.07). This effect
was consistent for 2000 (r = 0.422, p<.0{), 2002 (r = 0.395, p<.0{), 2004 (r =
0.468, p<.01), and even 2006 (v = 0.252, p<_.01). If the original intent of making
voting laws more stringent (e.g., government issued photo identification with
signatures) was to reduce potential fraud, based on the NES data one might expect
Southern states to be most fearful of the crime. Yet, there is scant evidence of
widespread fraud in the South.

Our NES results do not provide strong support for the notion that
individuals living in the South are less likely to vote, as south was only
statistically significant in 2004, even when controlling for state voting laws, nor

do the data indicate the effects of the voter identification laws differ because one
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lived in the South (£ seun s st D law = - 0.08, n.s.).Z(’ Thus, even among the
individual level-factors strongly associated with the stringency of the state law,
the laws have no significant effect on individual level turnout.

Voter identification laws are a much smaller piece to the electoral puzzle
than are factors such as the kinds of issues on a state ballot, the competitiveness of
campaigns, the institutional structures of a particular election, socio-economic
factors, and interest in politics. This is not to say that the rules of the game are
unimportant; rather it is to suggest that some rules (voter identification laws) are
not as consequential as others (i.e. same day registration in Minnesota, a state
with historically high turnout). Time and energy spent debating the utility of
various voter identification laws may well be better spent exploring to how factors
such as interest in politics (Berinsky 2005), particular kinds of elections (Gronke,
Galenas Rosenbaum, and Miller 2007), and controversial social issues (Tolbert,
Grummel, and Smith, 2001) can motivate voters. As Berinsky (2005) suggests,
changing voter identification and registration laws are not as likely to increase
turnout as are civic-minded measures aimed at raising political awareness and
feelings of efficacy. Our results are certainly consistent with Berinsky’s
recommendation as we provide strong evidence that voter turnout is unrelated to

voter identification laws.

26

Results based on logistic regression model controlling for all factors in Table 3.
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TABLE 1: Mean Turnout by Identification Requirement, 2000-2006
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Identification 2000 2002 2004 2006

Requirement A N A N M N A N
State Name 68.9 10 48.6 11 70.5 10 455 10
Sign Name 66.1 19 47.2 19 70.3 16 428 13
Match Signature 66.1 8 40.6 8 71.7 7 40.0 6
ID with Name 66.0 10 46.8 10 70.9 15 442 17
Photo ID 57.7 1 44.2 1 70.1 2 37.7 3
Photo ID + - 0 - 0 - 0 36.6 1
Total”’ 66.5 48 46.3 49 707 50 43.1 50

Note. ANOVA F-lcsls comparing mean (urnoul across identification requirement catcgorics reveal
no significant mean dilTerences within ycars; however turnout in 2000 and 2004 were signilicantly

higher than turnout in 2002 and 2006 (scc ANOVA resulls in the text).
Source. Aggregale data gathered by the authors.

% North Dakota and Wisconsin are omitted because in 2000 and Wisconsin is omitted in 2002

because the turnout data was not available for the states. In each of the three cases. however, state

law required the standard of stating one’s name to cast a regular ballot.
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TABLE 2. Random Effects Parameter Estimates of Turnout on
Identification Requirements, 2000-2006

Variable B
Legal Factors
ID Requirement -19
(47)
Change in Requirement -1.60
(2.30)
# Days Before Election =21
(08)
Flection Factors
# Social [ssucs 328 %
(1.35)
Senate Race 72
(1.13)
Gubernatorial Race =71
(1.15)
Federal Campaign Spending .00
(.00)
Year
2000 Election Year 243 *
(1.50)
2002 Election Year 1.88
(1.58)
2004 Election Year 2771 %
(1.43)
Demographic Factors
Voting Age Population .00
(.00)
Percent Black -.60 *
(17)
South -9.47 *
(257
South x Percent Black 70 *
(20
Pereent Hispanic -19#
(07
Pereent College 37 %
(14
Percent Urban 02
(.06)
Constant 36.16 *
(4.16)
Adjusted R * a5

Nate. Values in parentheses are standard errors; Total cases=182; 2000 N=48, 2002 N=34, 2004

N=30, and 2006 N=50; * p < .05

Source. Aggregate data gathered by the authors.
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TABLE 3. Logistic Regression Coefficients and Odds Ratios
Predicting Individual-Level Turnout

2000 2002
i SE Odds Ratio i SE (Qdds Ratio
Age (years) .02 (o = 1.02 03 (0 = 1.03
Sex (Male=1) .02 (.15) 1.02 18 (13) 1.20
Other Race -43 (3D 65 -05 (32) 95
Black -07  (26) .94 100 (25) 111
Education” .63 .09 = 1.89 530 (09) = 1.70
Houschold Income” 33 uy = 146 24 (08 = 1.27
South =120 (18) .89 =31 (1) 74
Democrat 96 (22) = 262 82 (29) = 227
Republican 92 (23) o+ 2.52 89 (29 = 242
Political Interest .94 (1 = 2.57 140 (13) = 4.04
ID Requirement -08 (.08) 92 -09  (.08) 92
Conslant =228 (45 = 10 =375 (5 = 02
2004 2006*
s SKE Odds Ratio i SE Odds Ratio

Age (vears) 01 oy o 1.01 03 oy * 1.04
Sex (Male=1) -44 (200 % .65 07 (29 1.07
Other Race -.82 (35 * 44 - - -

Black -29 (.28) 75 - - -

Education” 48 (1 ¥ 1.62 - - -

Household Income” 35 1y * 142 - - -

South =59 (.23) * 36 =07 (33 93
Democrat L (29 * 3.00 211 (64 * 824
Republican 140 (31 * 4.04 205 (64) * 7.79
Political Interest 1.18 (15 * 327 1.03 (200 * 2.81
ID Requirement 09 .09 1.09 11 11 1.1
Constant -2.36  (58) * 09 =512 (99) * 01

Note. Analyscs arc bascd on unweighied sample data; 2000 Analytic N=1,290 (R*=.31); 2002
N=1,254 (R%=34); 2004 N=935 (R*=.34); 2006 N=332 (R*=.29); * p < .05

* 2006 NES Pilot did not contain some demographics. * Education and household income are
standardized (z) scores based on ordinal measures found in the NES.

Source: National Election Studies (NES) (2000. 2002, 2004, and 2006 (Pilot)).
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Analytic Brief

Prepared by David C. Wilson, Jason D. Mycoft, Michael W. Wagner
(Prepared November 9, 2007)

Question

What impact do stringent voter identification laws have on voting behavior in the
American public? Some have suggested requiring photo identification for voting
adversely impacts different racial, income, and age segments in the population,
while others suggest such laws have minimal impact because they do not alter the
political behavior (i.e., voting) of individuals. To address this question, we
analyzed cross-sectional survey data collected during 2000, 2002, 2004, and 2006
election years. Using state identification codes, we appended state level laws to
each respondent.

Methodology

Results are based on the American National Election Studies (ANES) 2000-2006.
The 2006 ANES is pilot data collected prior to the midterm election. The data are
unweighted, and pooled although respondents were less likely to vote in one (i.e.,
2002) of the mid-term years (F=5.4, p<.01).

Analytic Approach

General Linear Model (GLM) regression estimates are reported for baseline
effects (state, voting 1D requirement, and X (demographic)), and the same effects
controlling for our “political” variable (i.e., political interest). The state a
respondent resides in is modeled as a fixed effect control variable. Voting
identification law was measured as a dummy variable indicating whether a state
has a photo identification requirement or not. Analyses examine three main
demographics: race (black, Hispanic, other, and white), income (standardized
household income), and age (years). These are all items that are “self-reported”
in the ANES. Interaction terms indicate the effect of the state voter 1D law
(providing a photo 1D) on [self-reported] voting behavior is different across the
levels of the demographic variables of interest. For ease of presentation the
effects of each state are not shown.
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The results show the importance of one’s interest in politics when it comes to the
decision to vote. In all three analyses below, demographics and political interest
account for more differences in voting than the state law. The fact that more
stringent laws such as photo identification do not adversely impact minorities,
seniors, or persons with lower income signifies the low elasticity of such laws on

the general population.

Table 1. Race Analysis

Model 1 Model 2

Parameter B E Sg. B E Sg.

Intercept .868 145 .000 377 135 005
Back -.023 .041 571 -009 038 816
Hispanic -.104 051 043 -084 047 074
Cther 073 066 266 036 060 554
Photo ID .048 .051 347 .000 047 994
Photo ID x Black -.025 049 814 -043 045 338
Photo ID x Hispanic -.018 063 773 -022 058 704
Photo ID x Other =174 .05 .020 116 069 .01
Political Interest 244 009 000

Model 1: N=4,250, Adjusted Rsg=.02
Model 2: N=4,290, Adjusted Rsg=.165

Note. Whites are the reference category for the race variable.

The results in Table 1 show the state 1D requirement has no significant effect
(B=.048, n.s.), and while the 1D law effect varies across “other” race and whites,

that effect is easily mediated by one’s level of interest in politics.
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Model 1 Model 2
Parameter B E Sg. B &E Sg.
Intercept 745 A4 .000 .328 31 012
Photo ID 102 050 042 .053 047 254
Income .086 .008  .000 .073 .008  .000
Fhoto ID x Income .001 016 935 -012 015 437
Political Interest 238 .010  .000
Madel 1: N=4,034, Adjusted Rsq=.055
Madel 2: N=3,750, Adjusted Rsq=.192
Table 2 shows voter ID law (Beta=.031) is statistically related to voting, although
its effect is not as strong as income’s effect (Beta=.176). Also, the sign is positive
indicating that in those states requiring photo identification individuals are more
likely to vote. Most important are the effects of voting law when controlling for
political interest; they are null.
Table 3. Age Analysis

Model 1 Model 2
Parameter B E Sg. B E Sg.
Intercept 579 135 .000 .250 27 049
Fhoto ID .070 052 179 .067 052 200
Age .004 .000  .000 .003 .000  .000
Photo ID x Age -.001 .001 439 -.001 001 218
Political Interest 232 .009  .000

Model 1: N=5,174, Adjusted Rsg=.04
Model 2: N=4,528, Adjusted Rsg=.17

Table 3 shows the presence of a photo 1D law has no significant effect on voting,
while age, similar to income, is significant both in the baseline model, and the

model controlling for political interest.
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Conclusions

Our brief analyses show that political interest is not only significantly related to
voting behavior, but that it mediates any effects that state level voter identification
laws might have. To us, this makes sense because the voting ID laws would not
change the calculus (i.e., engagement in politics) that induce individuals to vote.
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Executive Summary

Recognizing that burdensome and discriminatory voter registration laws have a damaging impact
on American democracy, Congress passed the National Voter Registration Act (NVRA) in 1993
to make voter registration more accessible, with the hope of reducing disparities in voting among
various populations. The NVRA remains one of the nation's most important voting rights laws.

Although millions of citizens have taken advantage of voter registration opportunities created by
the NVRA, key provisions of the law meant to reach populations with low voter registration rates
have been poorly and inconsistently administered in many states. Specifically, states have failed to
adequately implement — and the Department of Justice has in recent years failed in their duty to
enforce — NVRA provisions that require states to offer voter registration in government agencies
providing public assistance benefits.

“Unequal Access: Neglecting the National Voter Registration Act, 1995-2007" details the following:

* The number of voter registration applications from public assistance agencies in 2005-2006
is a small fraction of what it was in 19951996, when the NVRA was first implemented (see
Figure | and Tables la and Ib). Indeed, registrations from public assistance agencies declined
by 79 percent during this time.

* The decline in registrations from public assistance agencies occurred despite the fact that
millions of citizens from low-income households remain unregistered. In 2006, |3 million, or
40 percent of, voting-aged citizens from households earning under $25,000 were unregistered
(see Table 2).

*» Many states frequently fail to report data on their public assistance agency registrations to the
Elections Assistance Commission, as required for the EAC's biennial report to Congress (see
Table 3).

* Recent surveys of clients at public assistance agency sites in more than half a dozen states

have found numerous instances where voter registration was not being offered as required by
the NVRA,; voter registration applications were completely absent at some agency sites.

States that have adopted improved NVRA procedures have seen dramatic increases in voter
registrations at public assistance agencies, indicating the potential for substantial improvement
in other states.

* The Department of Justice has taken little action in recent years to enforce the public

assistance agency registration requirements of the NVRA, despite being repeatedly presented
with strong evidence of states’ noncompliance.

Based on the outcomes in states where recent compliance efforts have been undertaken,
states can improve their compliance with the NVRA and increase the number of low-income
citizens registering to vote by implementing recommended procedures, outlined in this report,
to improve training, monitoring and reporting by agencies.

The NVRA is the only federal law requiring the government to affirmatively offer voter registration
to broad segments of the population. Because of noncompliance with the NVRA, however, the

UNEQUAL ACCESS



/|

232

rights of thousands of low-income citizens are violated daily across the nation. Project Vote and
Demos call on state election and public assistance officials to take immediate action to properly
implement this important civil rights law. We also call on the Department of Justice to fulfill its role
by actively enforcing the NVRA's requirement for voter registration at public assistance agencies.
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Introduction

Congress passed the National Voter Registration Act (NVRA) in 1993 to “increase the number
of eligible citizens who register to vote in elections for Federal office.”’ Recognizing that unfair and
discriminatory registration laws have a “direct and damaging” effect on democratic participation,
Congress designed the NVRA to make voter registration more accessible, with the hope of
reducing disparities in registration and voting.? Key to this goal is Section 7 of the NVRA, which
requires states to provide voter registration services at public assistance agencies (see box on
Section 7 of the NVRA on page 4). The Act remains the only federal law requiring the government
to affirmatively offer voter registration to broad segments of the population.”

Unfortunately, many states have failed to fully or consistently implement voter registration in public
assistance agencies, and the U.S. Department of Justice has largely ignored violations of the law in
recent years. For example, examination of federal data shows that, compared to the number of
public assistance registrations achieved during the NVRA's first years of implementation, 1995—
1996, the number of agency-based registrations has declined by 79 percent in the most recent
reporting period (see Figure [).

Figure I: Voter Registrations from Public Assistance Agencies

3,000,000
2,500,000
“As a result of states’
2,000,000 . e
noncompliance, millions
1500000 of low-income citizens have
L0000 been qemed an opfortumty
to register to vote.
500,000

1995-1996 2001-2002 2003-2004 2005-2006

Source: US. Federal Election Cornmission and U.S. Election Assistance Commission.

As a result of states' noncompliance, millions of low-income citizens have been denied an opportunity
to register to vote, and a significant gap in registration rates between the rich and the poor remains.
Indeed, in 2006 only 60 percent of adult citizens in households making less than $25,000 a year were
registered to vote compared to over 80 percent of those in households making $100,000 or more.*

TR USCRI1973gem)(DE).
42 US.C. § 1973g3(a)(3).

In fact, the United States is one of the only democracies that places the burden on the individual to register to vote. See Frances
Fox Piven and Richard Cloward, Why Americans Don't Vote (1988), p. 17. Canada, Germany, Mexico and the United Kingdom all
have systems in which the government assumes the responsibility for registering ts citizens to vote.

“See Douglas R. Hess, Project Vote, “Representational Bias in the 2006 Flectorate,” (2006), Table 6: Household Income and Voting
Behavior, available at httpi/Awww.projectvote.org;
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This report — co-authored by Demos and Project Vote as part of their joint effort to improve
NVRA agency implementation nationwide — examines in detail the decline in voter registration
at public assistance agencies and presents data for each state.” The report also details the potential
of the NVRA to increase registration among low-income citizens, the failure of states to collect
and report data on their public assistance voter registration programs, and the failure of the

“This report updates an earlier report by Demos, Project Vote and ACORN on NVRA compliance problems. See Brian
Kavanagh, Steven Carbo, Lucy Mayo and Michael Slater, “Ten Years Later, A Promise Unfulflled” (September 2005), available
at http//demos.orglgeneratePub.cfinpublD=634.
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Department of Justice to take action in the face of ever-mounting evidence that rights granted
under the NVRA are being denied every day to thousands of citizens across the country.

This report concludes with an outline of effective "best practices” in NVRA Section 7
implementation. These practices are based on the experience of states that have improved
their compliance with the NVRA and, as a result, have shown increases in the number of voter
registration applications coming from agencies.

Evaluating Agency Registration: An Overview

Federal data reveal a troubling decline in the number of voter registration applications coming from
public assistance agencies since initial implementation of the NVRA in 1995. Table la presents the
number of public assistance voter registrations reported® to the federal Election Assistance Commission”
by each state for four two-year election cycles: the first cycle after the NVRA was implemented
(1995-1996) and the three most recent cycles (2001-2002, 2003-2004 and 2005-2006).°

The percent change in agency-based voter registration between cycles is shown in Table Ib for
the following four comparisons:

* The first and the most recent NVRA reports (1995-1996 compared to 2005-2006)
* The two most recent election cycles (2003-2004 compared to 2005-2006)

* A pair of presidential-election cycles (1995-1996 compared to 2003-2004)

* A pair of mid-term election cycles (2001-2002 compared to 2005-2006)

The number of voter registrations from public assistance agencies declined 79 percent between
initial implementation (1995-1996) and the most recent reporting period (2005-2006).” The
decline between the two presidential election cycles was also dramatic: 60 percent. Registrations
declined by 43 percent from the previous mid-term election cycle (2001-2002) to the most
recent (2005-2006).

According to available data and field observations, the large declines reported in agency-based
registration can be largely attributed to states failing to adequately implement the public assistance
provisions of the NVRA. Evidence that noncompliance with the NVRA has driven the dramatic
decline comes from surveys of public assistance clients and site visits to agency offices. Forinstance,
in late 2005, staff and members of the community organization ACORN surveyed 103 clients
coming out of Department of Job and Family Services (DJFS) offices in Ohio. Only three clients

€ The failure by many states to provide the EAC with complete data has been an ongoing problem. These states are noted on
Table la. We discuss in greater detail the problem of poor reporting later in this report,

7 The NVRA requires the Federal Election Commission (FEC) to provide Congress with a biennial report on the impact of the
law on the administration of elections. This responsibility was transferred to the Flection Assistance Commission (EAC) by the
Help America Vote Act of 2002 (42 US.C. § 15482). Data on public assistance voter registrations are among those collected by
the agency. See Federal Election Commission/lection Assistance Commission, The Impact of the National Voter Registration
Act of 1993 on the Administration of Elections for Federal Office,” 19951996, 19971998, 1999-2000, 2001-2002, 2003-2004
and 2005-2006, most available at http//www.eac gov.

¢ Several states are not required to implement the NVRA because they offered Election Day Registration at the polling place at
the time the Act was passed. Those states, not in our tables, are Idaho, New Hampshire, Minnesota, Wisconsin and Wyoming.
North Dakota also is exempt from the NVRA because it has no requirement for voter registration, and therefore is not
included in our tables. The District of Columbia is treated as a state for our purposes.

* The dedline that has occurred since the initial implementation period in 19951996 s all the more troubling because compliance
with the NVRA was by no means complete even during that period. Indeed, several states, including California, linois, Michigan,
Pennsylvania, Virginia and South Carolina, flatly refused to implement the NVRA and had to be sued to enforce compliance.
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reported having been provided a form offering voter
registration as required by the NVRA. Spot checks S
in DJFS offices in six Ohio counties revealed that the data, the conclusion is the
only one of them had voter registration applications  same: There has been a very
on site. Surveys in 2006 and 2007 outside offices in - cleqr and marked decline in the

“Regardless of how we analyze

Avrizona, Colorado, Florida, Maryland, Missouri, New p 3
Mexico and North Carolina have revealed similar number of voter registrations
violations of the NVRA.'® Moreover, it was found that ~ coming from State public

states may meet some of the law's requirements for  gssistance agencies,"

voter registration services at agencies while neglecting

others. For example, several states have not been offering voter registration at all of the required
points of contact, including interactions conducted via mail, telephone or Internet.

Later in the report, to control for the possible impact of poor reporting by the states, we analyze
agency registration declines for only those states providing complete data for both periods being
compared. Regardless of how we analyze the data, the conclusion is the same: There has been
a very clear and marked decline in most states in the number of voter registrations coming from
state public assistance agencies.

The Potential of Public Assistance Registration

Millions of low-income citizens are currently excluded from the electorate, and public assistance
agencies are well suited to help register these citizens to vote. These agencies are in regular
contact with low-income citizens, often helping them to complete government forms. Clients also
frequently contact agencies when they change addresses, one of the most common circumstances
in which a previously registered voter must re-register. Additionally, voter registration is compatible
with many agencies’ core mission of empowering economically disadvantaged citizens to participate
fully in society. In crafting the NVRA, Congress recognized the potential of public assistance
agency-based registration and, to this day, the NVRA remains the only federal law requiring the
government to affirmatively offer voter registration to low-income citizens.

Data in Table 2 provide an approximate indication of both the magnitude of the need for voter

registration programs in public assistance agencies and the potential of such agencies to help
register significant numbers of Americans.

19'The pre-ftigation “notice letters” sent to Arizona, Florida, Missour, New Mexico and Ohio provide a summary of the investigations in those:
states. These letters are available at httpi/wwwdemos.org.
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For each state, Table 2 presents (for 2006):
* The number of adult citizens from low-income households
* The number of unregistered adult citizens from low-income households

* The number of all citizens from low-income households who had resided at their address for
two years or less

+ The average monthly number of adult citizens participating in the Food Stamp Program

As shown in Table 2, more than |3 million low-income adult Americans are not registered to
vote. In addition, more than 12 million have moved within the previous two years, providing an
indication of the need for frequent updates to voter registration records.

As a conservative estimate of the flow of traffic through public assistance agencies, the table also
lists for each state the average monthly number of adult citizens participating in the Food Stamp
Program. Nationwide, nearly 12 million low-income adult citizens participate in the Food Stamp
Program in a given month. Average monthly Food Stamp participation reflects just one, albeit the
largest, program covered by Section 7's registration requirements and thus likely understates the
number of persons interacting with NVRA-covered agencies.

Moreover, the experience of states that have adopted reforms underscores the enormous
potential of the NVRA:

North Carolina: After working with D&mos, Project Vote and the Lawyers' Committee
for Civil Rights Under Law to implement an improved voter registration program, North
Carolina’s public assistance agencies have experienced a five-fold increase in the average
number of voters registering in agencies each month, from 484 to 2,529. Between January
and August 2007, North Carolina’s agencies have registered more than 20,000 low-income
voters — more than these agencies registered in the entire preceding two years.'!

lowa: After adopting plans in 2004 to improve agency-based registration, lowa
experienced an increase in the number of voter registrations by 700 percent over the
previous presidential election cycle and an

astounding 3,000 percent over the previous year. “In November of 2007, nearly

In November of 2007, nearly one in five clients who ) .

were offered voter registration in lowa’s Department one in five clients who were
of Human Services agencies took advantage of the offered voter registration in

opportunity to register. lowa already had one of  Jowa’s Department of Human

the highest voter reg\stratl(?n rates in the nation Services agencies took advantage
before implementing these improvements. Thus,

its ability to register still more citizens in agencies of the opportunity to register.”
suggests just how great the potential for the

NVRA is in states with lower registration rates. (Table 2 shows that only 33 percent of
low-income lowans are unregistered, compared to a national average of 40 percent.)

Tennessee: After being placed under a court order in 2002 for failure to provide voter
registration in its public assistance agencies, Tennessee improved its procedures and is
now a national leader in public assistance registration. During 2005 and 2006, Tennessee’s
public assistance agencies generated more than 120,000 voter registration applications. This
is more than twice as many registrations as the next highest performing state. Indeed, for
2005 and 2006, one in five registrations from assistance agencies in the nation occurred
in Tennessee (see Table la).

and Scott Novakowski, Démos: A Network for Ideas & Action, “Expanding Voter Registration for Low-
Income Citizens” (updated November 2007), available at http://demos.org/generatePub.cfm?publD=1446. Also note that
improved procedures were not implemented in North Carolina until January 2007, so the state's increase in voter registrations
is not reflected in Table |a.
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Maryland: Maryland registered only 982 public assistance agency clients in the first two
years of implementation and was sued for not complying with the NVRA by a private
party. While under a settlement agreement imposing a comprehensive implementation
plan, the state's agency registrations increased to 32,250 in 1999-2000, only to drop
again to 1,151 after the agreement expired in 2001.
As shown in Table la and depicted in Figure |, states once collectively registered more than
2.5 million citizens through public assistance agencies but now register only a fraction of that number.
In short, facts such as the large number of low-income citizens that remain unregistered, frequent

changes of address among low-income citizens,
i “Th ds of eligible low-income
sizeable participation in public assistance programs, ousan g

the higher levels of registration achieved during  voters could be brought into the
the initial implementation period, and the  democratic process every day if states

current results from a few high-performing " . »
states all indicate that agencies could be a far fully complied with the NVRA.

more significant source of voter registration. Thousands of eligible low-income voters could be
brought into the democratic process every day if states fully complied with the NVRA.

Evaluating Agency Registration:
State Reporting Problems

The NVRA requires the Election Assistance Commission to produce a biennial report to Congress
on the impact of the law, including a count of voters registered in public assistance agencies. To
write the report, the EAC must gather data from each state’s chief election official. Beginning
with the first report to Congress in 1997, many states have failed to provide the EAC (or the
Federal Elections Commission (FEC), which previously was responsible for this data collection)
with the required data on NVRA implementation. Table 3 lists those states that either failed to
report data or reported data that was incomplete for the election cycles reviewed in this report.””

2 3 The number of states reporting incomplete data or no
The number of states reporting  gata on agency registrations has reached an all-time
incomplete data or no data high. For the 2005-2006 reporting period, I3 states
on agency registrations has failed to provide .complete, or even nearly c.omplete,

P P data on public assistance registrations. An additional six
reached an all-time high. : . e
states failed to provide any data on such registrations.

Most of the states providing incomplete public assistance data did a better job in reporting motor
vehicle department registrations, an indication of the comparative neglect of the NVRA's public
assistance provisions. In the 2005-2006 reporting cycle, of the states that provided no data or
incomplete data on agency registrations, the majority reported more thoroughly for motor vehicle
departments than for public assistance agencies.

*Information on the completeness of data provided by the states was derived from the published reports of the U.S. Election
Assistance Commission (EAC). In each report, the EAC includes an assessment of the completeness of reporting by the states.
Using this data, we calculated the percentage of the total jurisdictions in a state that reported data in any given reporting
period. States were then classified as either complete or nearly complete if greater than 90 percent of jurisdictions provided
data; incomplete if less than 90 percent of jurisdictions provided data; or as having failed to report if the state provided no data,
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Twelve years after the law’s implementation, and despite specific instructions from the EAC as
to what data to collect and report, it remains unclear why so many states are still failing to meet
their federal reporting obligations of the NVRA. Based on the experience and research of Project
Vote and Demos, however, poor reporting is often an indicator of widespread problems with
NVRA compliance.”

State Performance and Incomplete Reporting

To ensure that reported declines in public assistance registrations are not the result of erratic or
incomplete state reporting, this section examines only those states that have provided complete
data for both periods in the comparison.' Figures for states with complete data for both periods
in the comparisons are marked with a dagger (1) in Table Ib.

Even when controlling for poor reporting, we still find dramatic declines in the number of citizens registering in
public assistance agencies, both for the nation as a whole and for the vast majority of states (see Table 4).

1995-1996 Compared to 2005-2006. This comparison shows the decline in registrations since the

NVRA went into effect:

« Twenty states provided complete information for both the first (1995—1996) and latest (2005-2006)
election cycles.

« Over this period, these 20 states collectively experienced a decline of nearly 1.2 million
registrations from public assistance agencies. This represents a decline of 76 percent.

« Over this period, only Maryland and Montana have apparent increases, but this is due to very
poor performance in the initial period, as reflected in Table |a

* Alaska, the District of Columbia, Florida, Indiana and Texas all experienced declines of over 90
percent during this time.

1995-1996 Compared to 2003-2004. Since it may appear unfair to compare registrations in a
presidential election cycle (when greater numbers of people typically register) to registrations in a
mid-term election cycle, we also compared the first and most recent presidential election cycles:

* Twenty-five states provided complete data for both periods.

* Public assistance registrations for these states declined by nearly 1.2 million, or 60 percent,
over these two presidential election cycles.

« Eight states experienced declines of over 80 percent: Alaska, Arkansas, Connecticut, Indiana,
Louisiana, Missouri, Texas and Utah.

200/-2002 Compared to 2005-2006. The next comparison includes the two most recent mid-

term election cycles:

* Twenty-three states provided complete data in both periods.

* The data show a 25 percent decline between these two midterm elections.

5 For example, in New Mexico where less than half of the state’s jurisdictions provided data for the 2005-2006 reporting period,
surveys by New Mexico ACORN found violations in counties throughout the state.

4 Again, we categorize states with nearly complete reporting (i.e. those with between 90-99 percent of local jurisdictions
reporting) as complete for the purpose of this analysis
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2003-2004 Compared to 2005-2006. Finally, we compare the two most recent election cycles:
* Twenty-three states provided complete data for both of these periods.

* The data indicate a 38 percent decline in public assistance registrations between 2003-2004
and 2005-2006, representing a drop from 692,217 registrations to 429,121.

* Notably, the previously mentioned improvements in lowa in 2004 made the state one of the
only to see a significant increase in registrations during this period.

Interpretations of the percent change columns in Table Ib need to be made with caution: a large
percentage change may be due to a small change in the absolute number in small states or in states
that previously reported few registrations. In addition, states may show a sizable improvement
in recent numbers when it is really a small adjustment compared to their performance a decade
ago.”” Finally, dramatically uneven county performance within a state can also mask significant
problems when looking only at state-level data.”® In short, the best evaluation comes not from
looking just at recent data, but from looking at the state's performance across several election
periods (Tables la and Ib), the size of a state’s unregistered population (Table 2) and the results
achieved in states that have made efforts to improve their performance.

Toward Fulfilling the Promise of the NVRA

As this report documents, low-income citizens in numerous states across the country are being
denied their rights under the National Voter Registration Act. A strong democracy requires equal
access to voter registration across all segments of the population. Full implementation of the
NVRA is an essential step in ensuring that low-income citizens are able to register to vote. States
that have improved their compliance with the NVRA have done so through two means:

* Voluntary cooperation and commitment from state election and public assistance officials to
implement known “best practices” that bring them into compliance

* Court orders and settlement agreements resulting from litigation brought by the Department
of Justice, individual plaintiffs and/or civic organizations

In addition, this report outlines steps that can be taken by local democracy and anti-poverty
organizations to help realize the potential of the NVRA. While litigation may be necessary in
recalcitrant states, Demos and Project Vote are working to encourage states to voluntarily improve
their compliance with Section 7 of the NVRA.

State Efforts to Improve NVRA Compliance

States such as North Carolina and lowa have worked with D&mos, Project Vote and others to
cooperatively improve implementation of NVRA Section 7. In each state, a dramatic increase in
voter registrations from public assistance agencies has followed.

g the last two mid-term elections, Oklahoma appears to have increased registrations by at least
one-third (or about 3,000 registrations); however, 3,000 registrations is much less than one-tenth of the total decline in
performance since the NVRA first went into effect.

 For example, between 2002 and 2004, Department of Job and Family Services offices in 10 Ohio counties did not register a
single voter: DJFS offices in another 17 counties registered fewer than 10 clients, and another 32 additional counties registered
fewer than 100 clients in the two-year period. See Complaint in Harkless v. Brunner, available at http//www.demos.org/publ 025 cfm.
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Through our work in these states and others, we have identified a set of best practices, a general
outline of which is sketched below:

« Form an NVRA Improvement Team. An NVRA Improvement Team consisting of
representatives from the chief election official’s office, the designated public assistance
agencies, other relevant executive offices, and relevant civic organizations should be formed
and should meet regularly to develop and coordinate improved NVRA procedures and
monitor systematic reporting from agency sites regarding NVRA performance. The chief
election official and state-level public assistance agency should each designate a staff member
to be responsible for coordinating NVRA responsibilities.

* Send an Immediate Directive to Agency/Office Personnel.

o A memo should be immediately sent to all offices covered by the NVRA from the agency
director detailing the responsibilities of staff under the NVRA, including procedures for
offering voter registration, how registration materials are to be ordered, how records are to
be kept, how and to whom data are to be reported and detailed instructions on when and
to whom to transmit completed voter registration applications.

o In addition, the memo should request that each local office appoint an NVRA Coordinator
to be responsible for the day-to-day functioning of the voter registration program.

* Train Staff.

o Election officials and public assistance agencies should review any current NVRA procedural
manuals or training materials for accuracy and update or amend if necessary. Specifically,
states must make sure they have appropriate procedures for offering voter registration
during “remote transactions” with clients (i.e., interactions that are not on-site).

o All current agency employees should be re-trained in voter registration procedures, and all
new employees should be trained as part of their orientation. Refresher training for agency
employees should be conducted at least one a year.

* Report and Monitor Performance Data. Frequent reporting and monitoring of the numbers
of voter registration applications and declination forms completed at each office is critical to a
successful NVRA plan. All agency offices should be directed to begin tracking and reporting to
the chief election official’s office the following information on a weekly basis:

o The number of declination forms marked yes
o The number of declination forms marked no
o The number of declination forms left blank

o The number of completed voter registration applications transmitted to the appropriate
election official

We have found that submitting these details via e-mail or a Web-based tracking system

is easy for staff and helps with accuracy in reporting and monitoring. Data on the number

of applications and declination forms should be made available for review by all NVRA

Improvement Team members.

* Explore New Technologies. In addition to the procedural enhancements discussed above,
states are also encouraged to explore new technologies to enhance and streamline voter
registration procedures in agencies. One such technology, used by many motor vehicle
departments, is simultaneous electronic registration (SER). SER electronically transfers
information from the client’s application for benefits to a voter registration application, which
is then printed out, signed by the client and transmitted to election officials. The client no

UNEQUAL ACCESS
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longer needs to manually complete the voter registration form, saving time while also reducing
language and literacy barriers. Furthermore, problems with legibility and incomplete voter
registration forms are largely eliminated.

Demos and Project Vote have extensive experience in assisting states with NVRA compliance.
States, agencies or local jurisdictions seeking to improve their NVRA programs are encouraged
to contact us for pro bono technical assistance, including more detailed and situation-specific
recommendations than those outlined above.

Legal Enforcement to Improve NVRA Compliance

For states refusing to implement effective NVRA procedures, litigation is the only option to
secure compliance. The NVRA provides for the right of private individuals or groups and the U.S.
Department of Justice to file litigation in federal court against noncompliant states.

Since the NVRA went into effect, private individuals and organizations have used the right to
private action in the NVRA. ACORN is currently a plaintiff, along with individuals denied their
rights under the NVRA, in a lawsuit against the Ohio Secretary of State and the Director of
the Department of Job and Family Services. Letters informing officials of NVRA violations — a

required first step for the initiation of litigation under the NVRA — have been sent to Arizona, Florida,

New Mexico and Missouri at the time of this writing.

In the 1990s the Justice Department was an active participant in litigation forcing resistant states
to comply with the law. More recently, however, the Department has largely ignored violations of
the public assistance provisions of the NVRA; it has filed only one lawsuit to enforce the NVRA's
public assistance registration requirements in the past seven years.” Demos and Project Vote
provided officials from the Justice Department’s Voting Section with significant evidence of states’
noncompliance in a face-to-face meeting in 2004 and several follow-up memos. The Department
showed little interest in pursuing enforcement despite the recommendation of career attorneys
in the Voting Section.”® Moreover, a 2005 letter from 30 members of Congress to then-Attorney
General Alberto Gonzalez requesting an investigation into NVRA Section 7 non-compliance
went unanswered.”

In August 2007, however, under intense scrutiny by the newly elected |10th Congress forits selective
enforcement of voting rights laws, the Justice Department issued |3 letters to states requesting
that they explain their low performance in public assistance registration. These recent actions
are encouraging, but the Department’s rationale for selecting states is somewhat confusing. For
example, seven states received letters because they were “among the ten states with the lowest
percentage of voter registration applications received from offices providing public assistance.”
Why only seven of the ten worst states received letters is unclear. Under the Department's stated
criteria, at least Florida, Texas and Virginia should have also received letters.*

As analyses and investigations by Project Vote and Demos indicate, noncompliance is by no means
confined to the states that received letters from the Justice Department, and the omission of
other states from this round of letters should not be taken to mean that all other states are in
compliance. Indeed, even within states that perform generally well, there are many counties, and
individual agencies, that do not.

7 That lawstit was fled in Tennessee in 2002, The enormous increase in voter registration applications at Tennessee public

assistance agencies resulting from that lawsuit makes it all the more disappointing that the Department has failed to follow up
with additional enforcement actions since that time.

¢ See Pam Fessler, National Public Radio, “Justice Dept. Accused of Partisan Voter-Roll Purge,” (Octaber 11, 2007), available at
http:/www.npr.org/templates/story/story.phplstoryld = 15198501 &sc=emaf.

* The letter is available at http/projectvote. in/ProjectVote/DOJ_Corre: es/Conyers_Letter_to_D O} pdf.
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One final encouraging sign that the Justice Department may once again be serious about enforcing
the NVRA is their recent submission of an amicus (friend-of-the-court) brief supporting plaintiffs in
the Harkless v. Brunner”' case currently on appeal before the Sixth Circuit U.S. Court of Appeals

Demos and Project Vote recommend that the Department of Justice follow up on their recent
letters with full investigations and, where necessary, initiate enforcement actions in states that are
failing to comply with the NVRA's requirements for voter registration in public assistance offices.

Recommendations for Advocacy Groups

National and state-based advocacy groups, especially those working to empower women, low-
income communities and communities of color, should have a particular interest in ensuring that
the NVRA is fully implemented. There are various measures advocacy organizations can take
to improve NVRA compliance, including conducting compliance investigations at local public
assistance agencies and informing officials of violations, informing community members of their
right to be offered registration at assistance agencies and urging state legislative leaders to hold
oversight hearings on their agencies’ compliance with the law.

Conclusion

As this report documents, states across the country have failed to comply with the public assistance
voter registration requirements of the National Voter Registration Act. The number of voter
registration applications from these agencies has declined by 79 percent since implementation
of the law in 1995. Analysis of available data suggests that these declines cannot be explained by
reductions in public assistance caseloads or the greater availability of voter registration in general.
Site visits to agency offices in many states confirm noncompliance with the law.

As a result, a large gap in registration rates remains between our wealthiest and our poorest
citizens. A healthy and vibrant democracy can be achieved only when all eligible citizens, regardless
of income, are given an opportunity to participate. Full implementation of the NVRA is a proven
and effective way to ensure low-income citizens are provided with the opportunity to register
to vote. Thirteen years after it was first to be implemented, the time has come to realize the full
promise of the National Voter Registration Act.

2 For more information and analysis of the Department’s letters, see Demos and Project Vote's October 25, 2007, letter to
the Chair and Ranking Member of the House Subcommittee on the Constitution, Civil Rights, and Civil Liberties, available at
demos.org/pubs/HouseOv ment_Oct252007.pdf and Testimony of J. Gerald Hebert, Executive Director
and Director of Liigation, Campaign Lega\ Center, Before the House Administration Committee’s Subcommittee on Elections,
November 16, 2007,

? Nos. 07-3829, 07-4165 (6" Cir)
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Table la: Voter Registration Applications from Public Assistance Agencies

|

Source: U.S. Federal Election Comnmission and U.S. Election Assistance Cornrission

* Approximately 90 to 99 percent of local election jurisdictions provided data, These states are treated as complete in the report's analyses.

** Either no data or incomplete data provided (less than 90 percent of local jurisdictions reported).

= Colorado election officials report 6,804 registrations for this period whereas FEC reported 56,801.

© Vermont was not subject to NVRA in 1995-1996

< South Carolina reported O registrations to the EAC. However, recent data from the South Carolina State Election Commission indicate the state's
public assistance agencies registered 12,328 voters during this period. States not required to the implement the NVRA are excluded from this table.
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Table Ib: Percent Change in Voter Registration Applications from Public
Assistance Agencies

1995-1996 1995-1996 2001-2002 2003-2004
compared to compared to compared to compared to
2005-2006 2003-2004 2005-2006 2005-2006

1 The state provided complete data or nearly complete data for both election cycles used in the comparison.
States not required to the implement the NVRA are excluded from this table
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Table 2: Residential Mobility, Voter Registration and Food Stamp Participation of
Low Income™ Adult Citizens, 2006

[P Percent of Al Low Income Adult Adult Citizen

Adult Citizens Low Income  Citizens At Current  Recipients of Food

Unregistered,  Adult Citizens Address for Two  Stamps, FY2006
2006 Unregisteredin 2006 Years or Less, 2006 (Monthly Average)

Low Income
Numbers in 1000s  Adult Citizens,
2006

Sources: Current Popuation Survey, November 2006 Supplement, Census Bureau; Characteristics of Food Starmp Households: FY 2006, USDA
*"Low income" for this table is defined as individuals from households with total income below $25,000.
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Table 3: States Reporting Incomplete or No Data

| [ i995-1996 2001-2002 2003-2004 2005-2006

* Forthe purposes of this report we treat states that provided data from less than 90 percent of their local election jurisdictions
as having provided incomplete data.
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Table 4: Voter Registration Applications from Public Assistance Agencies
and Percent Change, States with Complete Data
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About the Organizations

Project Vote is a national nonpartisan, nonprofit organization that
promotes voting in low-income and minority communities. Through
community-based voter registration drives, voter education programs
and voting rights advocacy, Project Vote works towards a vision of full
participation by all Americans in the democratic process. Project Vote
has offices in Washington, DC, and Little Rock, AR.

D&mos is a national, non-partisan public policy, research and advocacy
organization committed to helping Americaachieve itshighest democratic
ideals. Through publishing books, reports and articles; hosting debates
and forums on key issues; and serving as a resource to policymakers
and advocacy campaigns, Demos works across the country in pursuit
of three overarching goals: a more equitable economy; a vibrant and
inclusive democracy; and a public sector capable of addressing shared
challenges and working for the common good.
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L INTRODUCTION

(Good morning Chairman Nadler, Ranking Member Franks, and Members of the
Committee. The National Campaign for Fair Elections appreciates your leadership on this
critical issue and requests that the following statement be entered in connection with the
Committee’s review of the Department of Justice’s Civil Rights Division in tackling vote
suppression and intimidation.

For more than forty years, the Lawyers' Committee for Civil Rights Under Law has
fought against all forms of voting discrimination, including suppression and
intimidation. In connection with the recent reanthorization of the Voting Rights Act, the
Lawyers’ Committee created the National Commission on the Voting Rights Act, which
issued a report that was presented to this Commiitee about the persistence of
discrimination in voting.. In addition, the Lawyers” Committee leads the legal program
for Election Protection - the nation's largest non-partisan voter protection coalition of
more than one hundred partners, including the NAACP, the National Bar Association,
and the People for the American Way Foundation. Through our hotline and a dedicated
army of volunteers we have directly assisted hundreds of thousands of voters access the
polis and overcome the obstacles to the ballot box.

We have just returned from running Election Protection hotlines in four areas — Los
Angeles, New York City, Chicago and Georgia. We are gathering our data now and
would be happy to brief the Committee on our findings at a later date. In addition, we
will run an Election Protection program for the February 12™ primaries in Virginia,
Maryland and the District of Columbia. Our hotline (1-866-OUR-VOTE) will be
actively staffed that day for those jurisdictions.

In addition to our leadership in Election Protection, the Lawyers” Committee advocates
for progressive election reforms at the state and local level, serves as a watchdog for
federal agencies that have enforcement or administrative responsibilities related to
elections, litigates where voting rights are violated and brings communities together to
educate and mobilize citizens. Our strategy is based on the premise that we cannot wait
until Election Day to respond to the myriad problems voters face when participating in
our democracy. In the spirit of this strategy, we applaud this committee for its future
thinking on the issue of voter suppression before our 2008 election.

H. ELECTION PROTECTION DATA POINTS TO PROBLEMS

As mentioned above, the Lawyers” Cornmittee manages the legal component of Election
Protection. With our many partners, the Election Protection hotline (1-866-OUR-VOTE)
responds to voters’ calls in the days leading up to the election and throughout Election
Day. In 2004, the hotline received over 200,000 calls. We expect 250,000 calls for the
2008 elections and we will be active in more than 30 states.
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1 have enclosed a copy of our 2006 Election Protection report, which provides a summary
of election protection data compiled by our hotline volunteers and pro bono field
attorneys from the 2006 election. The data from this report indicates that voter
suppression remains a problem even after our national attention was raised in 2000.

In 2006, Election Protection responded to problems and inquiries from voters in 48 states
and the District of Columbia. Over 2,000 lawyers, law students and paralegals dedicated
their talents to make Election Protection 2006 a success. The 2006 program organized 27
Local Legal Coordinating Committees in 19 states and set up eight local call centers and
six national call centers. As in 2004, the interaction between the legal field program, the
hotline, and the Election Incident Reporting System (EIRS) database, creates the most
comprehensive, independent picture of the American voting experience.

The frequency of calls in 2006 reporting either deceptive practices or voter intimidation
was disturbing. These types of entries account for 8% of all problems reported to EIRS
and came from 31 states. Election Protection received calls from voters in Virginia
complaining of emails providing false and deceiving information about where to vote,
calls from voters in Arizona reporting that armed gunmen were at heavily Latino
precinets intimidating and mocking volers a they attempted to access the polling place,
and calls from voters in Colorado who received phone calls providing deceptive
information. And, many more examples from other states are detailed in our report.

In the face of these issues of voter intimidation, suppression, and deception, the Civil
Rights Division of the Department of Justice has played a largely passive role in recent
years. Though the Department sends observers and attorneys to monitor elections, it has
filed only one case in recent years on behalf of minority voters that involved allegations
of vote suppression or intimidation. Regarding deceptive practices, the Department took
the position before Congress shortly after the November 2006 election that deceptive
practices do not violate federal law. This led, in part, to the House of Representatives
passing the Deceptive Practices and Voter Intimidation Prevention Act of 2007.

We urge you to demand that the Department of Justice create, implement, and publicize a
plan to take action against voter intimidation, voter suppression, and deceptive practices
for the 2008 election and beyond. This would serve a significant deterrent against voting
discrimination and would ease the tremendous burden on non-governmental efforts, such
as Election Protection, to protect the right to vote.

1. CONCLUSION

I believe we all share an interest in eradicating the problems detailed above for the 2008
election and beyond We must ensure that voters have confidence that our elections are
free from intimidation, suppression, and deception. To this end, we ask the Committes to
underscore the importance of this work for the Department of Justice and offer ourselves
and our data as a resource as we move forward together.

Thank you for the opportunity to submit this testimony today.
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Moines postmark.

The letters became a topic of discussion on a Wednesday morning conference call with lowa
pastors that was organized by the U.S. Pastor Council and several Christian leaders who have
personally endorsed Huckabee. "It's literature kind of indicating that churches better not be
involved in politics,” said another letter recipient and Huckabee endorser, Pastor Terry Amann,
of the Walnut Creek Community Church in Windsor Heights. The call included about 50

estselling Christian author Tim LaHaye, who also supports Huckabee.

Rick Scarborough, another Huckabee supporter and prominent evangelical leader who heads
the organization Vision America, told those on the call that the letters should further motivate
pastors to get their congregants to the caucuses. "My response to that would be for all of you
men to make ten phone calls before you go to bed tonight," Scarborough said on the call. "Tell
your people that you have been listening to legal opinion and you can be involved.” Throughout
the course of the 30-minute call, which included the advice of an attorney, no specific

candidates were mentioned.

In recent weeks, David Welch, the Pastor Council's director, has been traveling through lowa to

educate religious leaders about their legal rights to motivate evangelicals to attend the caucuses.

He has provided churches with phone scripts and a automated phone calling service so pastors

can encourage their members to turn out Thursday night. "God's word directs us in Exodus

reads one sample script.
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ere by attending our precinct caucuses and bringing our faith and values with us."
In Algona, a town of about 5,500, Mike Rusch has taken that message to heart. A Huckabee
supporter and church elder, he has been talking to his neighbors about the importance of
attending the caucus, even though he is a registered independent who has never before
participated in the event. "We will be making sure that our friends and neighbors have a ride so

they can get there,” Rusch said.

He said he is more interested in getting people to the caucus than in bending their ars about

supporting Huckabee. "Rural Iowa, or rural Minnesota, in some ways, it's sort of timeless," he

t's still a lot of small-town elbow rubbing. It's not organized. It

said of politicking in Algon:

takes place over a piece of pie.”
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Voter cited by opponents of Indiana's ID law registered in two states

By Cindy Bevington
cindvbikpenews net

WASHINGTON - On the eve of a hearing before the U.S. Supreme

Court, the Indiana Voter ID law has become a story with a twist: One of the
individuals used by opponents to the law as an example of how the law hurts older
Hoosiers is registered to vote in two states.

Faye Buis-Ewing, 72, who has been telling the media she is a 50-year resident of
Indiana, at one point in the past few years also

claimed two states as her primary residence and received a homestead exemption on
her property taxes in both states.

Monday night from her Florida home, Ewing said she and her husband Kenneth
“winter in Florida and summer in Indiana.” She admitted to registering to vote in both
states, but stressed that she's never voted in Florida. She also has a Florida driver’s
license, but when she tried to use it as her photo ID in the Indiana elections in November
2006, poll workers wouldn’t accept it.

Subsequently, Ewing became a sort-of poster child for the opposition when the Indiana
League of Women Voters (ILWV) told media that the problems Ewing had voting that
day shows why the high court should strike it down.

But Indiana Republican Secretary of State Todd Rokita said Monday that
Ewing’s tale illustrates exactly why Indiana needs the law. “This shows that the
Indiana ID law worked here, which also calls into question why the critics are so
vehemently against this law, especially with persons like this, who may not have a
legal right to vote in this election,” Rokita said.

The law

In 2005, Indiana passed a law requiring Hoosiers to present photo identification when
they vote in person on Election Day, or when they cast a ballot in person at a county
clerk's office prior to Election Day. Voters without an ID may cast a provisional ballot,
then bring an 1D back to their county clerk or election board within 10 days.

The law does not apply to those voting absentee or to citizens whose polling place is in
a state-licensed care facility where the voter resides.

Proponents of the law, including Rokita, believe it will better protect Hoosiers from
voter fraud and identity theft. Critics say it unfairly burdens the poor, elderly and
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members of certain faiths, such as Amish.

According to the National Conference of State Legislatures, other states have voter
ID laws, but only Florida and Georgia join Indiana in requiring photo IDs to vote.
Indiana's law has been called one of the strictest.

Even before Indiana's law was in place, opponents — including Democratic
presidential candidate Barack Obama — were lining up against it, apparently in fear that,
if it stood, other states would follow. In 2005 Obama introduced a Senate resolution
urging the Department of Justice to challenge any state law mandating photo IDs for
voting.

In Indiana, the Democratic Party, the League of Women Voters and numerous other
groups or agencies representing elderly, minority and disadvantaged voters have been
challenging the law in court with the help of the Brennan Center for Justice, which states
on its Web site that it is a non-partisan public policy and law institute that focuses on the
fundamental issues of democracy and justice.

So far, the law has been upheld by a federal judge and a panel in the 7th U.S. Circuit
Court of Appeals.

The U.S. Supreme Court agreed to review the law today and, according to the Brennan
Center, “(It) is the most important voting rights case since Bush v. Gore.”

A standing ovation

Gearing up for the high court's review, news media around the country have been
trumpeting the ordeals that Ewing and others in Indiana allegedly suffered due to
Indiana's voter ID law. One news story related how Ewing received a standing ovation
from poll workers in Lafayette after she spent several hours on Election Day 2006
obtaining an Indiana photo 1D.

When poll workers wouldn't accept her Florida license as a valid 1D for voting, she
was told she could cast a provisional vote, but she declined. Her birth certificate wasn’t
acceptable because it didn't have her married — and therefore identifying — name on it,
according to a brief filed with the Supreme Court by the Brennan Center.

It took four hours and visits to two cities to secure the necessary documents for Ewing
to vote, the brief and news stories said.

‘I'm confused’

According to Ewing and Ann Nucatola, public information director for the Florida
Department of Highway Safety and Motor Vehicles, Ewing surrendered her Indiana
driver's license in 2000, when she moved to Florida and obtained her Florida license.
Nucatola said that a driver must have a Florida address to obtain a Florida driver's
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license.

“And if they own property in two states they have to get a license that says “valid in
Florida only,”” Nucatola said.

Ewing said Monday that her license is a “regular” one that she uses in both states. She
renewed it in 2007 on a Punta Gorda, Fla. address.

At the Charlotte County, Fla. voter registration office, Sandy Wharton, vote qualifying
office manager, said Ewing registered to vote in Charlotte County on Sept. 18, 2002, and
signed an oath that she was a Florida resident and understood that falsifying the voter
application was a third-degree felony punishable by prison and a fine up to $5,000.
Wharton said her office checked Ewing’s Florida residency and qualified her on Oct. 2,
2002. On Oct. 4, 2002, they mailed her Florida voter card to her, to the West Lafayette,
Ind. address that Ewing gave as a mailing address.

However, Ewing didn’t vote in Florida that year, nor has she ever voted in Charlotte
County, Wharton said. But, just a month after receiving her Florida voter card, she did
vote in the November 2002 elections in Tippecanoe County, Ind., according to Heather
Maddox, co-director of elections and registration in Tippecanoe.

Ewing confirmed that she is registered in both states to vote, but at first said the
Florida registration came automatically with her driver’s license. She repeatedly
denied signing the oath on the Florida application. She also said Indiana mailed her
an absentee ballot, but she didn’t use it or vote that year.

However, Heather Maddox, co-director of election registration in Tippecanoe County,
said Ewing voted in Indiana in 2002, 2003 and 2004, before the Indiana ID law took
effect in 2005.

When informed that the Florida voter office said she’d registered personally in 2002
for a Florida voter card, and that this newspaper had a copy of her application, Ewing
said, “Well, why did 1 do that? I'm confused. 1 can’t recall.” She reiterated that, even
though she’s registered in two states, she only votes in Indiana, adding that she does have
a car plated in Florida.

That doesn’t satisfy Florida officials.

“She can only be registered to vote in the place where she claims residency,?
Wharton said. “You can’t be registered in two states. She has to claim one place or
the other.”

Ordinarily when someone registers to vote in Florida, the state informs the election
board where the applicant was previously registered. But according to Wharton, Ewing
did not inform Florida that she was ever registered to vote anywhere else.
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“She signed an oath saying she was a qualified elector and a legal resident of
Florida,” Wharton said. “And the space where she was supposed to tell us where she
was previously registered, she left blank.”

Homestead

A check with Charlotte County, Fla.’s online property tax records shows that Ewing
owns property there. One requirement in Florida to claim homestead is to show a valid
voter ID or sign an affidavit of residency — which she did when she applied for her voter
card there. She claimed a homestead exemption on the Florida property in 2003 — the
same time she was claiming a homestead exemption on property she owned in Indiana,
according to Tippecanoe deputy auditor Heather Satler. Satler said that Ewing’s Indiana
exemption began in 1994 and ended in 2004, when the exemption was removed because
the state discovered she wasn't living there.

Tuesday Ewing said the homestead “problem came up” when she married in 2002.
“But that was taken care of,” she said. She also said her main residence is in Indiana, and
that she pays “some” taxes in Indiana on a “small annuity” she receives.

“But I feel like I'm a victim here,” Ewing said. “I never intended to do anything
wrong. I know a lot of people in Florida in this same situation — they call us ‘Snowbirds,”
you know.”

‘It works’

Friday, Rokita said he believes the Indiana voter 1D law protects against identity
theft and voter fraud. It makes provisions for people who are too indigent to pay for
a photo LD, and allows people to file a religious objection to it. It gives people who
don’t have an TD a chance to file a provisional vote, and essentially doesn’t deny
anyone who really wants to vote the right to vote, as opponents claim, Rokita said.

Rokita’s 83-page brief to the Supreme Court says that numerous voter-impersonation
fraud reports have been recorded across the country, and that other types of alleged voter
fraud are under investigation in Indiana.

It also points out that “the only published study of Indiana voter turnout since
implementation of the Voter ID Law shows no negative disparate impact.”

He admits that no voter fraud has been proven yet in Indiana. But, he said, that doesn’t
mean the law isn’t necessary.

Monday, Rokita said Ewing’s experience shows that Indiana's law works.
“The facts as T have heard them go to the heart of one of the reasons we have a photo

ID law,” Rokita said. “I want everyone to vote once ... but the evidence uncovered here
brings up several questions of whether this person is a resident of Florida or Indiana —
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and the fact of the matter is that Hoosiers should vote here.
No criminal intent

Contacted on her way to Washington for the hearing, Joanne Evers, president of
the ILWY said she had no idea that Ewing — who is listed first in the ILWV’s
Supreme Court brief — had dual voter registrations.

Even so, she said, it doesn’t diminish the opposition's case.

“(Ewing) is an example of how difficult it was to get an ID, period,” Evers said. “This
law was intended to catch someone who is impersonating someone else and votes twice,
not to catch someone who is perhaps trying to understand the bureaucracy of two states.

“I don't think Faye was trying to do anything illegal. The fact that she did not vote in
Florida leads me to believe she did not intend anything criminal. T was at the poll when
she was unable to vote and saw what she had to go through to get an Indiana ID card. I
think (all of this) is part of the confusion. T hope the law is not to befuddle people trying
to do the right thing.”

Evers pointed out that many other voters experienced similar problems, including a
disabled senior citizen who had been voting all of her life and who didn't have the proper
ID for the new law.

Justin Levitt, counsel for the Brennan Center, said he hadn't known that Ewing was
registered in two states, either. But, like Evers, Levitt doesn’t think Ewing's case has
relevancy to the arguments the Supreme Court is considering.

“Certainly (Ewing’s) not a poster child for this,” Levitt said. “And those sorts of things
unfortunately do happen. But for the vast majority they have the permanent residency in
one place and haven’t gotten an ID or driver’s license somewhere else.

“I can certainly appreciate that on the eve of the hearing the secretary of state would
say this is why we need the law. But I disagree. It’s to keep people from pretending to be
somebody else, and there’s no indication that (Ewing) is going to polls pretending to be
somebody else.

“The secretary has not yet shown a case of voter fraud. And there’s no question that
the law is hurting real, eligible Indiana residents.”

Thursday: Local citizens and officials react to Indiana’s Voter ID law.
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Democracy in Progress: The Lawyers’ Committee’s
Overview of the 2006 Elections

In 2006, Election Protection really hit its stride. Although it was a substantially smaller program
than in 2004, it was more efficient. As in years past, the Lawyers' Committee was proud to
coordinate and facilitate the legal effort and share leadership of the coalition with our friends at
the NAACP, the National Bar Association, and the People For the American Way Foundation.
What started in 2001 as a small, targeted program focused on a single congressional district
grew in 2004 to the nation’s largest pro bono project and has matured in 2006 into a year round
effort. Thanks to the generosity of the private bar, primarily through the unprecedented
commitment of the Lawyers' Committee Board of Directors and Trustees and our partner law
firms, Election Protection is our nation’s most comprehensive and effective non-partisan effort to
protect the rights of American voters.

As past Election Protection programs have uncovered, there are persistent problems with the
way we conduct elections in this country that lead to voters being disenfranchised. Described
below, and in even more depth in the detailed state reports that follow, are the most common
problems reported to Election Protection in this past election cycle. More than any other single
issue, voters complained about their interactions with election machines. The second most
common complaint highlighted the shortcomings of voter registration systems across the
country. Next, voters called about problems with the administration of their polling place and
interactions with poll workers. What was so sobering and dramatic about this year’s program
was the number of calls reporting voter intimidation and deception. Calls to the hotline on and
before Election Day reported vast problems with the absentee ballot process.

On November 7, 2008, millions of Americans went to the polls and dramatically shifted the
political landscape in the United States Congress and in many legislatures and governors’
mansions. Just like in 2004, commentators proclaimed that the election moved forward without
any structural problems or dismissed the obstacles voters faced as insignificant because
electoral catastrophe was limited to a few races. The data collected by Election Protection,
however, demonstrates that if we expand the diagnostics of success from those that are purely
partisan to those that form our fundamental democratic identity as Americans, it is wrong to
anoint Election 2006 a resounding success. At all points of the process — from registration to
tabulating ballots — Election Protection responded to problems that too often led to eligible
voters being disenfranchised. Although the program was very successful in helping many of
these citizens cast a ballot that was counted as intended, countless eligible voters were blocked
from the ballot box because of our electoral system’s structural deficiencies.

Itis critical that as we immediately enter the 2008 presidential election cycle, we undertake a
more honest assessment of what happened in this election. To accomplish the dual goal of
faith in our electoral outcomes and the constitutional promise of free and equal access to the
polling place for all eligible Americans, it is critical that we understand the problems that voters
experienced in 2006 and the causes of those problems so we begin to craft meaningful
solutions.
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Scope of Election Protection 2006

Election Protection responded to problems and inquiries from voters in 48 states and the District
of Columbia. Although the program was smaller than 2004, it was more dynamic. By
incorporating new strategies and new partners, Election Protection has evolved into a year-
round, one stop shop for voter support, information, and assistance. Lawyers' Committee staff
worked with voter registration groups to understand new, burdensome restrictions on their
efforts to reach out to voters. Before Election Day, our Election Protection pro bono network
protected the rights of students to have a say in their own communities, kept polling places open
in Baltimore, Maryland during the primary, met with hundreds of election officials, and
distributed state specific voter registration guides to partners in more than 10 states. In 20086,
we expanded our coalitions, developed more comprehensive and streamlined legal materials,
and refined our training program and hotline structure to better respond to the needs of the
electorate.

Over 2,000 lawyers, law students and paralegals dedicated their talents to make Election
Protection 2006 a success. This year's program organized 27 Local Legal Coordinating
Committees in 19 states and set up eight local call centers and six national call centers. Asin
2004, the interaction between the legal field program, the hotline, and the Election Incident
Reporting System (EIRS) database, creates the most comprehensive, independent picture of
the American voting experience.

Beginning this April, our coalition sprang into action to protect voters in New Orleans in that
city’s historic first election after the devastating gulf hurricanes of 2005. Election Protection
worked with voters to address problems unique to post-Katrina New Orleans as well as the
problems that show up in precincts across the country during every elec