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PRIORITIZING RESOURCES AND ORGANIZA-
TION FOR INTELLECTUAL PROPERTY ACT
OF 2007

THURSDAY, DECEMBER 13, 2007

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COURTS, THE INTERNET,
AND INTELLECTUAL PROPERTY,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 10:11 a.m., in
Room 2141, Rayburn House Office Building, the Honorable Howard
Berman (Chairman of the Subcommittee) presiding.

Present: Representatives Conyers, Berman, Boucher, Watt, Jack-
son Lee, Johnson, Sherman, Schiff, Lofgren, Sutton, Coble, Feeney,
Smith, Goodlatte, Cannon, Chabot, and Issa.

Staff present: Perry Apelbaum, Majority Staff Director and Chief
Counsel; Shanna Winters, Subcommittee Chief Counsel; David
Whitney, Subcommittee Minority Counsel; Joseph Gibson, Minority
Chief Counsel; and Rosalind Jackson, Professional Staff Member.

Mr. BERMAN. I would bang the gavel, but I can’t find the gavel.
The hearing of the Subcommittee on Courts, the Internet, and In-
tellectual Property will come to order. I would like to begin by wel-
coming everyone to this hearing on H.R. 4279, the “Prioritizing Re-
sources and Organization for Intellectual Property Act of 2007,”
known as PRO-IP.

[The text of the bill, H.R. 4279, follows:]
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110TH CONGRESS
1ST SESSION H. R. 4279

To enhance remedies for violations of intellectual property laws, and for other pur-
poses.

IN THE HOUSE OF REPRESENTATIVES

DECEMBER 5, 2007

Mr. CoNYERS (for himself, Mr. BERMAN, Mr. SMITH of Texas, Mr. SCHIFF, Mr.
FEENEY, Mr. Issa, Mr. CHABOT, Mr. COHEN, Mr. KELLER of Florida, Ms. JACKSON-
LEE of Texas, and Mr. GOODLATTE) introduced the following bill; which was re-
ferred to the Committee on the Judiciary

A BILL

To enhance remedies for violations of intellectual property laws, and for other pur-
poses.

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as the “Prioritizing Resources and Or-
ganization for Intellectual Property Act of 2007”.
(b) TABLE OF CONTENTS.—The table of contents is as follows:

Sec. 1. Short title; table of contents.
Sec. 2. Reference.
Sec. 3. Definition.

TITLE I—ENHANCEMENTS TO CIVIL INTELLECTUAL PROPERTY LAWS

Sec. 101. Registration of claim.

Sec. 102. Registration and infringement actions.

Sec. 103. Civil remedies for infringement.

Sec. 104. Computation of statutory damages in copyright cases.
Sec. 105. Treble damages in counterfeiting cases.

Sec. 106. Statutory damages in counterfeiting cases.

Sec. 107. Exportation of goods bearing infringing marks.

Sec. 108. Importation and exportation.

TITLE II—_ENHANCEMENTS TO CRIMINAL INTELLECTUAL PROPERTY
LAWS

Sec. 201. Criminal infringement of a copyright.

Sec. 202. Harmonization of forfeiture procedures for intellectual property of-
fenses.

Sec. 203. Directive to United States Sentencing Commission.

Sec. 204. Trafficking in counterfeit goods or services.

TITLE III—COORDINATION AND STRATEGIC PLANNING OF FEDERAL
EFFORT AGAINST COUNTERFEITING AND PIRACY

Subtitle A—Office of the United States Intellectual Property Enforcement
Representative

Sec. 301. Office of the United States Intellectual Property Enforcement Rep-
resentative.
Sec. 302. Definition.
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Subtitle B—Joint Strategic Plan

Sec. 321. Joint Strategic Plan.

Sec. 322. Reporting.

Sec. 323. Other intellectual property activities.
Sec. 324. Savings and repeals.

Sec. 325. Authorization of appropriations.

TITLE IV—INTERNATIONAL ENFORCEMENT AND COORDINATION

Sec. 401. Intellectual property attachés.

Sec. 402. Duties and responsibilities of intellectual property attachés.
Sec. 403. Training and designation of assignment.

Sec. 404. Coordination.

Sec. 405. Authorization of appropriations.

TITLE V—DEPARTMENT OF JUSTICE PROGRAMS

Subtitle A—Coordination
Sec. 501. Intellectual Property Enforcement Officer.

Subtitle B—Law Enforcement Resources

Sec. 511. Local law enforcement grants.

Sec. 512. CHIP units, training, and additional resources.
Sec. 513. Transparency of prosecutorial decisionmaking.
Sec. 514. Authorization of appropriations.

Subtitle C—International Activities

Sec. 521. International intellectual property law enforcement coordinators.
Sec. 522. International training activities of the computer crime and intellectual
property section.

Subtitle D—Coordination, Implementation, and Reporting

Sec. 531. Coordination.
Sec. 532. Annual reports.
SEC. 2. REFERENCE.
Any reference in this Act to the “Trademark Act of 1946 refers to the Act enti-
tled “An Act to provide for the registration of trademarks used in commerce, to

carry out the provisions of certain international conventions, and for other pur-
poses”, approved July 5, 1946 (15 U.S.C. 1051 et seq.).
SEC. 3. DEFINITION.
In this Act, the term “United States person” means—
(1) any United States resident or national,
(2) any domestic concern (including any permanent domestic establishment
of any foreign concern), and
(3) any foreign subsidiary or affiliate (including any permanent foreign es-
tablishment) of any domestic concern that is controlled in fact by such domestic
concern,

except that such term does not include an individual who resides outside the United
States and is employed by an individual or entity other than an individual or entity
described in paragraph (1), (2), or (3).

TITLE I-ENHANCEMENTS TO CIVIL
INTELLECTUAL PROPERTY LAWS

SEC. 101. REGISTRATION OF CLAIM.
Section 410 of title 17, United States Code, is amended—
(1) by redesignating subsections (¢) and (d) as subsections (d) and (e), re-
spectively; and



4

(2) by inserting after subsection (b) the following:

“(c)(1) A certificate of registration satisfies the requirements of section 411 and
section 412 regardless of any inaccurate information contained in the certificate, un-
less—

“(A) the inaccurate information was included on the application for copy-
right registration with knowledge that it was inaccurate; and
“(B) the inaccuracy of the information, if known, would have caused the

Register of Copyrights to refuse registration.

“(2) In any case in which inaccuracies described under paragraph (1) are al-
leged, the court shall request the Register of Copyrights to advise the court whether
the inaccuracy of the information, if known, would have caused the Register of
Copyrights to refuse registration.

“(3) Nothing in this subsection shall affect any rights, obligations, or require-
ments of a person related to information contained in a registration certificate ex-
cept for the institution of and remedies in infringement actions under sections 411
and 412.”.

SEC. 102. REGISTRATION AND INFRINGEMENT ACTIONS.

(a) REGISTRATION IN CIVIL INFRINGEMENT ACTIONS.—Section 411(a) of title 17,
United States Code, is amended—
(1) in the section heading, by inserting “civil” after “and” ; and
(2) in subsection (a), by striking “no action” and inserting “no civil action”.
(b) TECHNICAL AND CONFORMING AMENDMENT.—Section 411(b) of title 17,
United States Code, is amended by striking “506 and sections 509 and” and insert-
ing “505 and section”.

SEC. 103. CIVIL REMEDIES FOR INFRINGEMENT.

Section 503(a) of title 17, United States Code, is amended—

(1) by striking “and of all plates” and inserting “of all plates”; and

(2) by striking the period at the end and inserting the following: ¢, and
records documenting the manufacture, sale, or receipt of things involved in such
violation. The court shall enter an appropriate protective order with respect to
discovery by the applicant of any records that have been seized. The protective
order shall provide for appropriate procedures to assure that confidential infor-
mation contained in such records is not improperly disclosed to the applicant.”.

SEC. 104. COMPUTATION OF STATUTORY DAMAGES IN COPYRIGHT CASES.

Section 504(c)(1) of title 17, United States Code, is amended by striking the sec-
ond sentence and inserting the following: “A copyright owner is entitled to recover
statutory damages for each copyrighted work sued upon that is found to be in-
fringed. The court may make either one or multiple awards of statutory damages
with respect to infringement of a compilation, or of works that were lawfully in-
cluded in a compilation, or a derivative work and any preexisting works upon which
it is based. In making a decision on the awarding of such damages, the court may
consider any facts it finds relevant relating to the infringed works and the infring-
ing conduct, including whether the infringed works are distinct works having inde-
pendent economic value.”.

SEC. 105. TREBLE DAMAGES IN COUNTERFEITING CASES.

Section 35(b) of the Trademark Act of 1946 (15 U.S.C. 1117(b)) is amended to
read as follows:

“(b) In assessing damages under subsection (a) for any violation of section
32(1)(a) of this Act or section 220506 of title 36, United States Code, in a case in-
volving use of a counterfeit mark or designation (as defined in section 34(d) of this
Act), the court shall, unless the court finds extenuating circumstances, enter judg-
ment for three times such profits or damages, whichever amount is greater, together
with a reasonable attorney’s fee, if the violation consists of—

“(1) intentionally using a mark or designation, knowing such mark or des-
ignation is a counterfeit mark (as defined in section 34(d) of this Act), in connec-
tion with the sale, offering for sale, or distribution of goods or services;

“(2) intentionally inducing another to engage in a violation specified in
paragraph (1); or

“(3) providing goods or services necessary to the commission of a violation
specified in paragraph (1), with the intent that the recipient of the goods or
services would put the goods or services to use in committing the violation.

In such a case, the court may award prejudgment interest on such amount at an
annual interest rate established under section 6621(a)(2) of the Internal Revenue
Code of 1986, beginning on the date of the service of the claimant’s pleadings setting

¢
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forth the claim for such entry of judgment and ending on the date such entry is
made, or for such shorter time as the court considers appropriate.”.

SEC. 106. STATUTORY DAMAGES IN COUNTERFEITING CASES.

Section 35(c) of the Trademark Act of 1946 (15 U.S.C. 1117) is amended—
(1) in paragraph (1)—
(A) by striking “$500” and inserting “$1000”; and
(B) by striking “$100,000” and inserting “$200,000”; and
(2) in paragraph (2), by striking “$1,000,000” and inserting “$2,000,000”.

SEC. 107. EXPORTATION OF GOODS BEARING INFRINGING MARKS.

Title VII of the Trademark Act of 1946 (15 U.S.C. 1124) is amended—
(1) in the title heading, by inserting after “IMPORTATION” the following:
“OR EXPORTATION”; and
(2) in section 42—
(A) in the first sentence—
(i) by striking the word “imported”; and
(i1) by inserting after “custom house of the United States” the fol-
lowing: “, nor shall any such article be exported from the United
States”.

SEC. 108. IMPORTATION AND EXPORTATION.

(a) IN GENERAL.—The heading for chapter 6 of title 17, United States Code, is
amended to read as follows:

“CHAPTER 6—MANUFACTURING REQUIREMENTS, IMPORTATION, AND
EXPORTATION”.

(b) AMENDMENT ON EXPORTATION.—Section 602(a) of title 17, United States
Code, is amended—

(1) by redesignating paragraphs (1) through (3) as subparagraphs (A)
through (C), respectively, and moving such subparagraphs 2 ems to the right;

(2) by striking “(a)” and inserting “(a) INFRINGING IMPORTATION AND EXPOR-
TATION.—

“(1) IMPORTATION.—”;

(3) by striking “This subsection does not apply to—" and inserting the fol-
lowing:

“(2) IMPORTATION OR EXPORTATION OF INFRINGING ITEMS.—Importation into
the United States or exportation from the United States, without the authority
of the owner of copyright under this title, of copies or phonorecords, the making
of which either constituted an infringement of copyright or would have con-
stituted an infringement of copyright if the copies or phonorecords had been
made in the United States, is an infringement of the exclusive right to dis-
tribute copies or phonorecords under section 106, actionable under sections 501
and 506.

“(3) EXCEPTIONS.—This subsection does not apply to—";

(4) in paragraph (3)(A) (as redesignated by this subsection) by inserting “or
exportation” after “importation”; and

(5) in paragraph (3)(B) (as redesignated by this subsection)—

(A) by striking “importation, for the private use of the importer” and
inserting “importation or exportation, for the private use of the importer or
exporter”; and

(B) by inserting “or departing from the United States” after “United
States”.

(c) CONFORMING AMENDMENTS.—(1) Section 602 of title 17, United States Code,
is further amended—

(A) in the section heading, by inserting “or exportation” after “importa-
tion”; and

(B) in subsection (b)—

(i) by striking “(b) In a case” and inserting “(b) IMPORT PROHIBITION.—
In a case”; and

(i1) by striking “if this title had been applicable” and inserting “if the
copies or phonorecords had been made in the United States”.

(2) The item relating to chapter 6 in the table of chapters for title 17, United
States Code, is amended to read as follows:
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“6. MANUFACTURING REQUIREMENTS, IMPORTATION, AND EXPORTATION ........ 601”.

TITLE II—_ENHANCEMENTS TO CRIMINAL
INTELLECTUAL PROPERTY LAWS

SEC. 201. CRIMINAL INFRINGEMENT OF A COPYRIGHT.

Section 2319 of title 18, United States Code, is amended—

(1) in subsection (b)(2), by inserting “is a felony and” after “offense” and by
striking “paragraph (1)” and inserting “subsection (a)”;

(2) in subsection (c)(2), by inserting “is a felony and” after “offense”, and
by striking “paragraph (1)” and inserting “subsection (a)”;

(3) in subsection (d)(3), by inserting “is a felony and” after “offense”, and
by inserting “under subsection (a)” before the semicolon; and

(4) in subsection (d)(4), by inserting “is a felony and” after “offense”.

SEC. 202. HARMONIZATION OF FORFEITURE PROCEDURES FOR INTELLECTUAL PROPERTY
OFFENSES.
(a) TRAFFICKING IN COUNTERFEIT LABELS.—Section 2318 of title 18, United
States Code, is amended—
(1) by amending subsection (d) to read as follows:
“(d) FORFEITURE AND DESTRUCTION; RESTITUTION.—

“(1) CIvVIL FORFEITURE PROCEEDINGS.—(A) The following property is subject
to forfeiture to the United States:

“(1) Any counterfeit documentation or packaging, and any counterfeit
label or illicit label and any article to which a counterfeit label or illicit
label has been affixed, or which a counterfeit label or illicit label encloses
or accompanies, or which was intended to have had such label affixed, en-
closing, or accompanying.

“(i1) Any property constituting or derived from any proceeds obtained
directly or indirectly as a result of a violation of subsection (a).

“(111) Any property used, or intended to be used, to commit or facilitate
the commission of a violation of subsection (a) that is owned or predomi-
nantly controlled by the violator or by a person conspiring with or aiding
and abetting the violator in committing the violation.

“(B) The provisions of chapter 46 relating to civil forfeitures shall extend
to any seizure or civil forfeiture under subparagraph (A). At the conclusion of
the forfeiture proceedings, the court shall order that any forfeited counterfeit la-
bels or illicit labels and any article to which a counterfeit label or illicit label
has been affixed, or which a counterfeit label or illicit label encloses or accom-
panies, or which was intended to have had such label affixed, enclosing, or ac-
companying, be destroyed or otherwise disposed of according to law.

“(C) In this paragraph, the term ‘aiding and abetting’ means to knowingly
provide aid to the violator with the intent to facilitate the violation.

“(2) CRIMINAL FORFEITURE PROCEEDINGS.—(A) The court, in imposing sen-
tence on a person convicted of an offense under this section, shall order, in addi-
tion to any other sentence imposed, that the person forfeit to the United States
the following property:

“(1) Any counterfeit documentation or packaging, and any counterfeit
label or illicit label, that was used, intended for use, or possessed with in-
tent to use in the commission of an offense under subsection (a), and any
article to which such a counterfeit label or illicit label has been affixed,
which such a counterfeit label or illicit label encloses or accompanies, or
which was intended to have had such label affixed, enclosing, or accom-
panying.

“(i1) Any property constituting or derived from any proceeds obtained
directly or indirectly as a result of an offense under subsection (a).

“(i1i) Any property used, or intended to be used, to commit or substan-
tially facilitate the commission of an offense under subsection (a).

“(B) The forfeiture of property under subparagraph (A), including any sei-
zure and disposition of the property and any related judicial or administrative
proceeding, shall be governed by the procedures set forth in section 413 of the
Comprehensive Drug Abuse Prevention and Control Act of 1970 (21 U.S.C. 853),
other than subsection (d) of that section. At the conclusion of the forfeiture pro-
ceedings, the court shall order that any counterfeit label or illicit label and any
article to which a counterfeit label or illicit label has been affixed, which a coun-
terfeit label or illicit label encloses or accompanies, or which was intended to
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have had such label affixed, enclosing, or accompanying, be destroyed or other-
wise disposed of according to law.

“(3) RESTITUTION.—When a person is convicted of an offense under this sec-
tion, the court, pursuant to sections 3556, 3663A, and 3664, shall order the per-
son to pay restitution to the owner of the marks or copyrighted works involved
in the offense and any other victim of the offense as an offense against property
referred to in section 3663A(c)(1)(A)(i).”;

(2) by striking subsection (e); and

(3) by redesignating subsection (f) as subsection (e).

(b) CRIMINAL INFRINGEMENT OF A COPYRIGHT.—

(1) IN GENERAL.—Section 2319 of title 18, United States Code, is amended
by adding at the end the following:

“(g) FORFEITURE AND DESTRUCTION; RESTITUTION.—

“(1) CIVIL FORFEITURE PROCEEDINGS.—(A) The following property is subject
to forfeiture to the United States:

“(1) Any copies or phonorecords manufactured, reproduced, distributed,
sold, or otherwise used, intended for use, or possessed with intent to use
in violation of section 506(a) of title 17, and any plates, molds, matrices,
masters, tapes, film negatives, or other articles by means of which such cop-
ies or phonorecords may be made and any devices for manufacturing, repro-
ducing, or assembling such copies or phonorecords.

“(i1) Any property constituting or derived from any proceeds obtained
directly or indirectly as a result of a violation of section 506(a) of title 17.

“(i1i) Any property used, or intended to be used, to commit or facilitate
the commission of a violation of section 506(a) of title 17 that is owned or
predominantly controlled by the violator or by a person conspiring with or
aiding and abetting the violator in committing the violation.

“(B) The provisions of chapter 46 of title 18 relating to civil forfeitures shall
extend to any seizure or civil forfeiture under this section. At the conclusion of
the forfeiture proceedings, the court shall order that any forfeited infringing
copies or phonorecords, and any plates, molds, matrices, masters, tapes, and
film negatives by means of which such unauthorized copies or phonorecords
may be made, be destroyed or otherwise disposed of according to law.

“(C) In this paragraph, the term ‘aiding and abetting’ means to knowingly
provide aid to the violator with the intent to facilitate the violation.

“(2) CRIMINAL FORFEITURE PROCEEDINGS.—(A) The court, in imposing sen-
tence on a person convicted of an offense under subsection (a), shall order, in
addition to any other sentence imposed, that the person forfeit to the United
States the following property:

“(1) Any copies or phonorecords manufactured, reproduced, distributed,
sold, or otherwise used, intended for use, or possessed with intent to use
in the commission of an offense under subsection (a), and any plates, molds,
matrices, masters, tapes, film negatives, or other articles by means of which
the copies or phonorecords may be reproduced, and any electronic, mechan-
ical, or other devices for manufacturing, reproducing, or assembling such
copies or phonorecords.

“(ii) Any property constituting or derived from any proceeds obtained
directly or indirectly as a result of an offense under subsection (a).

“(i11) Any property used, or intended to be used, to commit or substan-
tially facilitate the commission of an offense under subsection (a).

“(B) The forfeiture of property under subparagraph (A), including any sei-
zure and disposition of the property and any related judicial or administrative
proceeding, shall be governed by the procedures set forth in section 413 of the
Comprehensive Drug Abuse Prevention and Control Act of 1970 (21 U.S.C. 853),
other than subsection (d) of that section. At the conclusion of the forfeiture pro-
ceedings, the court shall order that any forfeited infringing copies or
phonorecords, and any plates, molds, matrices, masters, tapes, and film nega-
tives by means of which such infringing copies or phonorecords may be made,
be destroyed or otherwise disposed of according to law.

“(3) RESTITUTION.—When a person is convicted of an offense under this sec-
tion, the court, pursuant to sections 3556, 3663A, and 3664, shall order the per-
son to pay restitution to the copyright owner and any other victim of the offense
as an offense against property referred to in section 3663A(c)(1)(A)(ii).”.

(2) CONFORMING AMENDMENTS.—(A) Section 506(b) of title 17, United States
Code, is amended by striking all that follows “destruction” and inserting the fol-
lowing: “of property as prescribed by section 2319(g) of title 18.”.
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(B) Section 509 of title 17, United States Code, relating seizure and for-
feiture, and the item relating to section 509 in the table of sections at the begin-
ning of chapter 5 of title 17, United States Code, are repealed.

(c) UNAUTHORIZED FIXATION AND TRAFFICKING.—

(1) IN GENERAL.—Section 2319A of title 18, United States Code, is amend-

(A) by striking subsection (c¢) and redesignating subsections (d), (e), and
(f) as subsections (c), (d), and (e), respectively; and

(B) by amending subsection (b) to read as follows:

“(b) FORFEITURE AND DESTRUCTION; RESTITUTION.—

“(1) CIvVIL FORFEITURE PROCEEDINGS.—(A) The following property is subject
to forfeiture to the United States:

“(1) Any copies or phonorecords of a live musical performance described
in subsection (a)(1) that are made without the consent of the performer or
performers involved, and any plates, molds, matrices, masters, tapes, and
ﬁhr(l1 negatives by means of which such copies or phonorecords may be
made.

“(i1) Any property constituting or derived from any proceeds obtained
directly or indirectly as a result of a violation of subsection (a).

“(i11) Any property used, or intended to be used, to commit or facilitate
the commission of a violation of subsection (a) that is owned or predomi-
nantly controlled by the violator or by a person conspiring with or aiding
and abetting the violator in committing the violation.

“(B) The provisions of chapter 46 relating to civil forfeitures shall extend
to any seizure or civil forfeiture under paragraph (1). At the conclusion of the
forfeiture proceedings, the court shall order that any forfeited unauthorized cop-
ies or phonorecords of live musical performances, and any plates, molds, mat-
rices, maters, tapes, and film negatives by means of which such unauthorized
copies or phonorecords may be made, be destroyed or otherwise disposed of ac-
cording to law.

“(C) In this paragraph, the term ‘aiding and abetting’ means to knowingly
provide aid to the violator with the intent to facilitate the violation.

“(2) CRIMINAL FORFEITURE PROCEEDINGS.—(A) The court, in imposing sen-
tence on a person convicted of an offense under this section, shall order, in addi-
tion to any other sentence imposed, that the person forfeit to the United States
the following property:

“(1) Any unauthorized copies or phonorecords of a live musical perform-
ance that were used, intended for use, or possessed with intent to use in
the commission of an offense under subsection (a), and any plates, molds,
matrices, masters, tapes, and film negatives by means of which such copies
or phonorecords may be made.

“(i1) Any property constituting or derived from any proceeds obtained
directly or indirectly as a result of an offense under subsection (a).

“(i11) Any property used, or intended to be used, to commit or substan-
tially facilitate the commission of an offense under subsection (a).

“(B) The forfeiture of property under subparagraph (A), including any sei-
zure and disposition of the property and any related judicial or administrative
proceeding, shall be governed by the procedures set forth in section 413 of the
Comprehensive Drug Abuse Prevention and Control Act of 1970 (21 U.S.C. 853),
other than subsection (d) of that section. At the conclusion of the forfeiture pro-
ceedings, the court shall order that any forfeited unauthorized copies or
phonorecords of live musical performances, and any plates, molds, matrices,
masters, tapes, and film negatives by means of which such unauthorized copies
of {:)honorecords may be made, be destroyed or otherwise disposed of according
to law.

“(3) NOTIFICATION OF IMPORTATION.—The Secretary of Homeland Security
shall issue regulations by which any performer may, upon payment of a speci-
fied fee, be entitled to notification by U.S. Customs and Border Protection of the
importation of copies or phonorecords that appear to consist of unauthorized fix-
ations of the sounds or sounds and images of a live musical performance prohib-
ited by this section.

“(4) RESTITUTION.—When a person is convicted of an offense under this sec-
tion, the court, pursuant to sections 3556, 3663A, and 3664, shall order the per-
son to pay restitution to the performer or performers involved, and any other
victim of the offense as an offense against property referred to in section
3663A(c)(1)(A){i).”.

(2) APPLICABILITY.—Section 2319A(e), as redesignated by paragraph (1) of
this subsection, is amended by inserting before the period the following: “, ex-
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cept that the forfeiture provisions under subsection (b)(2), as added by the

Prioritizing Resources and Organization for Intellectual Property Act, shall

apply only in a case in which the underlying act or acts occur on or after the

date of the enactment of that Act”.

(d) UNAUTHORIZED RECORDING OF MOTION PICTURES.—Section 2319B(b) of title
18, United States Code, is amended to read as follows:

“(b) FORFEITURE AND DESTRUCTION; RESTITUTION.—

“(1) CIVIL FORFEITURE PROCEEDINGS.—(A) The following property is subject
to forfeiture to the United States:

“(1) Any copies of a motion picture or other audiovisual work protected
under title 17 that are made without the authorization of the copyright
owner.

“(ii) Any property constituting or derived from any proceeds obtained
directly or indirectly as a result of a violation of subsection (a).

“(i11) Any property used, or intended to be used, to commit or facilitate
the commission of a violation of subsection (a) that is owned or predomi-
nantly controlled by the violator or by a person conspiring with or aiding
and abetting the violator in committing the violation.

“(B) The provisions of chapter 46 relating to civil forfeitures shall extend
to any seizure or civil forfeiture under this section. At the conclusion of the for-
feiture proceedings, the court shall order that any forfeited unauthorized copies
or phonorecords of a motion picture or other audiovisual work, or part thereof,
and any plates, molds, matrices, masters, tapes, and film negatives by means
of which such unauthorized copies or phonorecords may be made, be destroyed
or otherwise disposed of according to law.

“(C) In this paragraph, the term ‘aiding and abetting’ means to knowingly
provide aid to the violator with the intent to facilitate the violation.

“(2) CRIMINAL FORFEITURE PROCEEDINGS.—(A) The court, in imposing sen-
tence on a person convicted of an offense under this section, shall order, in addi-
tion to any other sentence imposed, that the person forfeit to the United States
the following property:

“(1) Any unauthorized copies of a motion picture or other audiovisual
work protected under title 17, or part thereof, that were used, intended for
use, or possessed with intent to use in the commission of an offense under
subsection (a).

“(ii) Any property constituting or derived from any proceeds obtained
directly or indirectly as a result of an offense under subsection (a).

“(iii) Any property used, or intended to be used, to commit or substan-
tially facilitate the commission of an offense under subsection (a).

“(B) The forfeiture of property under subparagraph (A), including any sei-
zure and disposition of the property and any related judicial or administrative
proceeding, shall be governed by the procedures set forth in section 413 of the
Comprehensive Drug Abuse Prevention and Control Act of 1970 (21 U.S.C. 853),
other than subsection (d) of that section. At the conclusion of the forfeiture pro-
ceedings, the court shall order that any forfeited unauthorized copies or
phonorecords of a motion picture or other audiovisual work, or part thereof, and
any plates, molds, matrices, masters, tapes, and film negatives by means of
which such unauthorized copies or phonorecords may be made, be destroyed or
otherwise disposed of according to law.

“(3) RESTITUTION.—When a person is convicted of an offense under this
chapter, the court, pursuant to sections 3556, 3663A, and 3664, shall order the
person to pay restitution to the owner of the copyright in the motion picture
or other audiovisual work and any other victim of the offense as an offense
against property referred to in section 3663A(c)(1)(A)(i1).”.

(e) APPLICABILITY.—The amendments made by this section shall apply only in
a case in which the underlying act or acts occur on or after the date of the enact-
ment of this Act.

SEC. 203. DIRECTIVE TO UNITED STATES SENTENCING COMMISSION.

(a) REVIEW AND AMENDMENT.—The United States Sentencing Commission, pur-
suant to its authority under section 994 of title 28, United States Code, shall review
and, if appropriate, amend the Federal sentencing guidelines and policy statements
applicable in any case sentenced under section 2B5.3 of the Federal sentencing
guidelines for exporting infringing items in violation of section 602(a)(2) of title 17,
United States Code, to determine whether a defendant in such case should receive
an upward adjustment in the offense level, on the grounds that exportation intro-
duces infringing items into the stream of foreign commerce in a manner analogous
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to the manner in which manufacturing, importing, and uploading such items intro-
duces them into the stream of commerce.

(b) AUTHORIZATION.—The United States Sentencing Commission may amend
the Federal sentencing guidelines under subsection (a) in accordance with the proce-
dures set forth in section 21(a) of the Sentencing Act of 1987 (28 U.S.C. 994 note)
as though the authority under that section had not expired.

SEC. 204. TRAFFICKING IN COUNTERFEIT GOODS OR SERVICES.

(a) IN GENERAL.—Section 2320 of title 18, United States Code, is amended—
(1) in subsection (a)—
(A) by striking “Whoever” and inserting “
“(1) IN GENERAL.—Whoever”;
(B) by moving the remaining text 2 ems to the right; and
(C) by adding at the end the following:
“(2) SERIOUS BODILY HARM OR DEATH.—

“(A) SERIOUS BODILY HARM.—If the offender knowingly or recklessly
causes or attempts to cause serious bodily injury from conduct in violation
of paragraph (1), the penalty shall be a fine under this title or imprison-
ment for not more than 20 years, or both.

“(B) DEATH.—If the offender knowingly or recklessly causes or attempts
to cause death from conduct in violation of paragraph (1), the penalty shall
be a fine under this title or imprisonment for any term of years or for life,
or both.”; and
(2) in subsection (b)(1)—

(A) by redesignating subparagraph (B) as subparagraph (C); and

(B) by inserting after subparagraph (A) the following:

“(B) Any property constituting or derived from any proceeds obtained
directly or indirectly as a result of a violation of subsection (a).”.

TITLE III—COORDINATION AND STRATEGIC
PLANNING OF FEDERAL EFFORT AGAINST
COUNTERFEITING AND PIRACY

Subtitle A—Office of the United States Intellectual
Property Enforcement Representative

SEC. 301. OFFICE OF THE UNITED STATES INTELLECTUAL PROPERTY ENFORCEMENT REP-
RESENTATIVE.

(a) ESTABLISHMENT WITHIN EXECUTIVE OFFICE OF THE PRESIDENT.—There is es-
tablished within the Executive Office of the President the Office of the United
States Intellectual Property Enforcement Representative (in this title referred to as
“the Office”).

(b) UNITED STATES INTELLECTUAL PROPERTY ENFORCEMENT REPRESENTATIVE.—
The head of the Office shall be the United States Intellectual Property Enforcement
Representative (in this title referred to as the “IP Enforcement Representative”)
who shall be appointed by the President, by and with the advice and consent of the
Senate. As an exercise of the rulemaking power of the Senate, any nomination of
the IP Enforcement Representative submitted to the Senate for confirmation, and
referred to a committee, shall be referred to the Committee on the Judiciary. The
IP Enforcement Representative shall hold office at the pleasure of the President,
shall be entitled to receive the same allowances as a chief of mission, and shall have
the rank of Ambassador Extraordinary and Plenipotentiary.

(c) DUTIES OF IP ENFORCEMENT REPRESENTATIVE.—

(1) IN GENERAL.—The IP Enforcement Representative shall—

(A) have primary responsibility for developing, coordinating, and facili-
tating the implementation, by the departments and agencies listed in sub-
section (d)(2), the policies, objectives, and priorities of the Joint Strategic
Plan against counterfeiting and piracy under section 321;

(B) serve as the principal advisor to the President on domestic and
international intellectual property enforcement policy;

(C) assist the United States Trade Representative in conducting nego-
tiations on behalf of the United States relating to international intellectual
property enforcement, including negotiations on any intellectual property
enforcement matter considered under the auspices of the World Trade Or-
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ganization or in the course of commodity and direct investment negotiations

in which the United States participates;

(D) issue and coordinate policy guidance to departments and agencies
on basic issues of policy and interpretation that arise in the exercise of do-
mestic and international intellectual property enforcement functions to the
extent necessary to assure the coordination of international intellectual
property enforcement policy and consistent with any other law;

(E) act as the principal spokesperson of the President on domestic and
international intellectual property enforcement matters;

(F) report directly to the President and the Congress regarding, and be
responsible to the President and the Congress for the administration of, in-
tellectual property enforcement programs;

(G) advise the President and the Congress with respect to domestic and
international intellectual property enforcement challenges and priorities;

(H) report to the Congress, as provided in section 322, on the imple-
mentation of the Joint Strategic Plan, and make recommendations to the
Congress for improvements in Federal intellectual property enforcement ef-
forts;

(I) chair the interagency intellectual property enforcement advisory
committee established under subsection (d)(2), and consult with such advi-
sory committee in the performance of the functions of the IP Enforcement
Representative; and

(J) carry out such other functions as the President may direct.

(2) SENSE OF CONGRESS.—It is the sense of the Congress that the IP En-
forcement Representative should—

(A) be the senior representative on any body that the President may
establish for the purpose of providing to the President advice on overall
policies in which intellectual property enforcement matters predominate;
and

(B) be included as a participant in all economic summit and other inter-
national meetings at which international intellectual property enforcement
is a major topic.

(3) DELEGATION.—The IP Enforcement Representative may—

(A) delegate any of the IP Enforcement Representative’s functions, pow-
ers, and duties to such officers and employees of the Office as the IP En-
forcement Representative may designate; and

(B) authorize such successive redelegations of such functions, powers,
and duties to such officers and employees of the Office as IP Enforcement
Representative considers appropriate.

(d) COORDINATION OF INTELLECTUAL PROPERTY ENFORCEMENT ACTIONS.—

(1) IN GENERAL.—In carrying out the functions of the IP Enforcement Rep-
resentative, the IP Enforcement Representative shall coordinate the allocation
of interagency resources for intellectual property enforcement, including identi-
fying, and referring to the appropriate Federal department or agency, for con-
sideration with respect to action, violations of intellectual property laws.

(2) ADVISORY COMMITTEE.—For purposes of assisting the IP Enforcement
Representative in carrying out the functions of the IP Enforcement Representa-
tive, there is established an interagency intellectual property enforcement advi-
sory committee composed of the IP Enforcement Representative, who shall chair
the committee, and senior representatives of the following departments and
agencies who are involved in intellectual property enforcement, and are ap-
pointed by the respective heads of those departments and agencies:

(A) The Department of Justice (including the Intellectual Property En-
forcement Officer appointed under section 501).

(B) The United States Patent and Trademark Office and other relevant
units of the Department of Commerce.

(C) The Office of the United States Trade Representative.

(D) The Department of State (including the United States Agency for
International Development and the Bureau of International Narcotics Law
Enforcement).

(E) The Department of Homeland Security (including U.S. Customs and
Border Protection and U.S. Immigration and Customs Enforcement).

(F) The United States International Trade Commission.

(G) The Food and Drug Administration of the Department of Health
and Human Services.

(H) The United States Copyright Office.
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(I) Such other agencies as the IP Enforcement Representative deter-
mines to be substantially involved in the efforts of the Federal Government
to combat counterfeiting and piracy.

(e) IDENTIFICATION OF COUNTRIES THAT DENY ADEQUATE PROTECTION OF INTEL-
LECTUAL PROPERTY RIGHTS.—Section 182(b)(2)(A) of the Trade Act of 1974 (19
U.S.C. 2242(b)(2)(A)) is amended by inserting “the United States Intellectual Prop-
erty Enforcement Representative,” after “shall consult with”.

(f) POWERS OF IP ENFORCEMENT REPRESENTATIVE.—In carrying out the respon-
sibilities under this title, the IP Enforcement Representative may—

(1) select, appoint, employ, and fix the compensation of such officers and
employees as may be necessary to carry out those responsibilities;

(2) request the head of a department, agency, or program of the Federal
Government to place personnel of such department, agency, or program who are
engaged in intellectual property enforcement activities on temporary detail to
the Office of the IP Enforcement Representative to assist in carrying out those
responsibilities;

(3) use for administrative purposes, on a reimbursable basis, the available
services, equipment, personnel, and facilities of Federal, State, and local govern-
ment agencies;

(4) procure the services of experts and consultants in accordance with sec-
tion 3109 of title 5, United States Code, relating to the procurement of tem-
porary and intermittent services, at rates of compensation for individuals not
to exceed the daily equivalent of the rate of pay payable under level IV of the
Executive Schedule under section 5315 of title 5, United States Code, and while
such experts and consultants are so serving away from their homes or regular
place of business, to pay such employees travel expenses and per diem in lieu
of subsistence at rates authorized by section 5703 of title 5, United States Code,
for persons in Government service employed intermittently;

(5) issue such regulations as may be necessary to carry out the functions
vested in the IP Enforcement Representative;

(6) enter into and perform such contracts, leases, cooperative agreements,
or other transactions as may be necessary in the conduct of the work of the Of-
fice and on such terms as the IP Enforcement Representative considers appro-
priate, with any department, agency, or instrumentality of the United States,
or with any public or private person, firm, association, corporation, or institu-
tion;

(7) accept voluntary and uncompensated services, notwithstanding the pro-
visions of section 1342 of title 31, United States Code;

(8) adopt an official seal, which shall be judicially noticed; and

(9) accept, hold, administer, and use gifts, devises, and bequests of prop-
erty, both real and personal, for the purpose of aiding or facilitating the work
of the Office.

(g) COMPENSATION.—Section 5312 of title 5, United States Code, is amended by
adding at the end the following:

“United States Intellectual Property Enforcement Representative.”.

SEC. 302. DEFINITION.

For purposes of this title, the term “intellectual property enforcement” means
matters relating to the enforcement of laws protecting copyrights, patents, trade-
marks, other forms of intellectual property, and trade secrets, both in the United
Stafles and abroad, including matters relating to combating counterfeit and pirated
goods.

Subtitle B—Joint Strategic Plan

SEC. 321. JOINT STRATEGIC PLAN.

(a) PURPOSE.—The objectives of the Joint Strategic Plan against counterfeiting
and piracy that is referred to in section 301(c)(1)(A) (in this section referred to as
the “joint strategic plan”) are the following:

" (1) Eliminating counterfeit and pirated goods from the international supply
chain.

(2) Identifying individuals, financial institutions, business concerns, and
other entities involved in the financing, production, trafficking, or sale of coun-
terfeit or pirated goods.

(3) Identifying and sharing information among the relevant departments
and agencies for the purpose of arresting and prosecuting individuals and enti-
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ties that are knowingly involved the financing, production, trafficking, or sale

of counterfeit or pirated goods.

(4) Disrupting and eliminating counterfeit and piracy networks.

(5) Strengthening the capacity of other countries to protect and enforce in-
tellectual property rights, and reducing the number of countries that fail to en-
force laws preventing the financing, production, trafficking, and sale of counter-
feit and pirated goods.

(6) Working with other countries to establish international standards and
pol}ilcies for the effective protection and enforcement of intellectual property
rights.

(7) Protecting intellectual property rights overseas by—

(A) working with other countries to ensure that such countries—

(i) have adequate and effective laws protecting copyrights, trade-
marks, patents, and other forms of intellectual property;

(i1) have legal regimes that enforce their own domestic intellectual
property laws, eliminate counterfeit and piracy operations, and arrest
and prosecute those who commit intellectual property crimes;

(iii) provide their law enforcement officials with the authority to
seize, inspect, and destroy pirated and counterfeit goods, including at
ports of entry;

(iv) provide for the seizure of property used to produce pirated and
counterfeit goods; and

(v) are not on the Priority Watch List issued by the United States
Trade Representative under section 182 of the Trade Act of 1974 (19
U.S.C. 2242);

(B) exchanging information with appropriate law enforcement agencies
in other countries relating to individuals and entities involved in the financ-
ing, production, trafficking, or sale of pirated or counterfeit goods;

(C) using the information described in subparagraph (B) to conduct en-
forcement activities in cooperation with appropriate law enforcement agen-
cies in other countries; and

(D) building a formal process for consulting with companies, industry
associations, labor unions, and other interested groups in other countries
with respect to intellectual property enforcement.

(b) TIMING.—Not later than 6 months after the date of the enactment of this
Act, and not later than December 31 of every third year thereafter, the IP Enforce-
ment Representative shall submit the joint strategic plan to the President, to the
Committee on the Judiciary and the Committee on Appropriations of the House of
Representatives, and to the Committee on the Judiciary and the Committee on Ap-
propriations of the Senate.

(c) RESPONSIBILITY OF THE IP ENFORCEMENT REPRESENTATIVE.—In developing
the joint strategic plan, the IP Enforcement Representative—

(1) shall consult and coordinate with the appropriate officers and employees
of departments and agencies represented on the advisory committee appointed
under section 301(d)(2) who are involved in intellectual property enforcement;
and

(2) may consult with private sector experts in intellectual property enforce-
ment.

(d) RESPONSIBILITIES OF OTHER DEPARTMENTS AND AGENCIES.—To assist in the
development and implementation of the joint strategic plan, the heads of the depart-
ments and agencies identified under section 301(d)(2) (including the heads of any
other agencies identified by the IP Enforcement Representative under section
(d)@2)I)) shall—

(1) designate personnel with expertise and experience in intellectual prop-
erty enforcement matters to work with the IP Enforcement Representative; and

(2) share relevant department or agency information with the IP Enforce-
ment Representative, including statistical information on the enforcement ac-
tivities of the department or agency against counterfeiting or piracy.

(e) CONTENTS OF THE JOINT STRATEGIC PLAN.—Each joint strategic plan shall
include the following:

(1) A detailed description of the priorities identified for activities of the Fed-
eral Government relating to intellectual property enforcement.

(2) A detailed description of the means and methods to be employed to
achieve the priorities, including the means and methods for improving the effi-
ciency and effectiveness of the Federal Government’s enforcement -efforts
against counterfeiting and piracy.

(3) Estimates of the resources necessary to fulfill the priorities identified
under paragraph (1).
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(4) The performance measures to be used to monitor results under the joint
strategic plan during the following year.

(5) An analysis of the threat posed by violations of intellectual property
rights, including targets, risks, and threats of intellectual property theft, and
the costs to the economy of the United States resulting from violations of intel-
lectual property laws and the threats to public health and safety created by
counterfeiting and piracy.

(6) An identification of the departments and agencies that will be involved
in implementing each priority under paragraph (1).

(7) A strategy for ensuring coordination between the IP Enforcement Rep-
resentative and the departments and agencies identified under paragraph (6),
including a process for oversight of, and accountability among, the departments
and agencies carrying out the strategy.

(8) Such other information as the IP Enforcement Representative considers
important in conveying to the recipients of the report, and to the people of the
United States, the costs imposed on the United States economy and the threats
to public health and safety created by counterfeiting and piracy, and the steps
that the Federal Government will take over the period covered by the suc-
ceeding joint strategic plan to reduce those costs and counter those threats.

(f) ENHANCING ENFORCEMENT EFFORTS OF FOREIGN GOVERNMENTS.—The joint
strategic plan shall include programs to provide training and technical assistance
to foreign governments for the purpose of enhancing the efforts of such governments
to enforce laws against counterfeiting and piracy. With respect to such programs,
the IP Enforcement Representative, in developing the joint strategic plan, shall—

(1) seek to enhance the efficiency and consistency with which Federal re-
sources are expended, and seek to minimize duplication, overlap, or inconsist-
ency of efforts;

(2) identify and give priority to those countries where programs of training
and technical assistance can be carried out most effectively and with the great-
est benefit to reducing counterfeit and pirated products in the United States
market, to protecting the intellectual property rights of United States persons
and their licensees, and to protecting the interests of United States persons oth-
erwise harmed by violations of intellectual property rights in those countries;

(3) in identifying the priorities under paragraph (2), be guided by the coun-
tries identified by the United States Trade Representative under section 182(a)
of the Trade Act of 1974 (19 U.S.C. 2242(a)); and

(4) develop metrics to measure the effectiveness of the Federal Govern-
ment’s efforts to improve the laws and enforcement practices of foreign govern-
ments against counterfeiting and piracy.

(g) DISSEMINATION OF THE JOINT STRATEGIC PLAN.—The joint strategic plan
shall be posted for public access on the website of the White House, and shall be
disseminated to the public through such other means as the IP Enforcement Rep-
resentative may identify.

SEC. 322. REPORTING.

(a) ANNUAL REPORT.—Not later than December 31 of each year, the IP Enforce-
ment Representative shall submit an report on the activities of the Office during
the preceding fiscal year. The annual report shall be submitted to the President and
the Congress, and disseminated to the people of the United States, in the manner
specified in subsections (b) and (g) of section 321.

(b) CONTENTS.—The report required by this section shall include the following:

(1) The progress made on implementing the strategic plan and on the
progress toward fulfillment of the priorities identified under section 321(e).

(2) The progress made toward efforts to encourage Federal, State, and local
government departments and agencies to accord higher priority to intellectual
property enforcement.

(3) The progress made in working with foreign countries to investigate, ar-
rest, and prosecute entities and individuals involved in the financing, produc-
tion, trafficking, and sale of counterfeit and pirated goods.

(4) The manner in which the relevant departments and agencies are work-
ing together and sharing information to strengthen intellectual property en-
forcement.

(5) An assessment of the successes and shortcomings of the efforts of the
Federal Government, including departments and agencies represented on the
committee appointed under section 301(d)(2), in fulfilling the priorities identi-
fied in the applicable joint strategic plan during the preceding fiscal year.

(6) Recommendations for any changes in statutes, regulations, or funding
levels that the IP Representative considers would significantly improve the ef-
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fectiveness or efficiency of the effort of the Federal Government to combat coun-
terfeiting and piracy and otherwise strengthen intellectual property enforce-
ment.

(7) The progress made in strengthening the capacity of countries to protect
and enforce intellectual property rights.

(8) The successes and challenges in sharing with other countries informa-
tion relating to intellectual property enforcement.

(9) The progress of the United States Trade Representative in taking the
appropriate action under any trade agreement or treaty to protect intellectual
property rights of United States persons and their licensees.

SEC. 323. OTHER INTELLECTUAL PROPERTY ACTIVITIES.

If in any other case in which the IP Representative identifies other intellectual
property initiatives of the Federal Government that include enforcement activities
similar or identical to the activities described in this title, the IP Representative
shall consolidate those activities into the work of the Office of the IP Representative
in order to prevent duplication. Other activities that may improve intellectual prop-
erty enforcement may continue outside of the Office of the Intellectual Property En-
forcement Representative, including—

(1) capacity building in other countries (other than activities to carry out
the objectives described in section 321(a)(7); and
(2) bilateral and multilateral cooperative efforts.

SEC. 324. SAVINGS AND REPEALS.

(a) REPEAL OF COORDINATION COUNCIL.—Section 653 of the Treasury and Gen-
eral Government Appropriations Act, 2000 (15 U.S.C. 1128) is repealed.

(b) CURRENT AUTHORITIES NOT AFFECTED.—Except as provided in subsection
(a), nothing in this title shall alter the authority of any department or agency of
the United States to investigate and prosecute violations of laws protecting intellec-
tual rights.

(c) REGISTER OF COPYRIGHTS.—Nothing in this title shall derogate from the du-
ties and functions of the Register of Copyrights.

SEC. 325. AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated for each fiscal year such sums as may
be necessary to carry out this title. By not later than the date on which the Presi-
dent submits to Congress the budget of the United States Government for a fiscal
year, the IP Representative shall submit to the Committees on the Judiciary of the
House of Representatives and the Senate the projected amount of funds for the suc-
ceeding fiscal year that will be necessary for the Office to carry out its functions.

TITLE IV-INTERNATIONAL ENFORCEMENT
AND COORDINATION

SEC. 401. INTELLECTUAL PROPERTY ATTACHES.

The Under Secretary of Commerce for Intellectual Property and Director of the
United States Patent and Trademark Office (in this title referred to as the “Direc-
tor”), in consultation with the Director General of the United States and Foreign
Commercial Service, shall appoint 10 intellectual property attachés to serve in
United States embassies or other diplomatic missions. The 10 appointments shall
be in addition to personnel serving in the capacity of intellectual property attaché
at United States embassies or other diplomatic missions on the date of the enact-
ment of this Act.

SEC. 402. DUTIES AND RESPONSIBILITIES OF INTELLECTUAL PROPERTY ATTACHES.

The intellectual property attachés appointed under section 401, as well as oth-
ers serving as intellectual property attachés of the Department of Commerce, shall
have the following responsibilities:

(1) To promote cooperation with foreign governments in the enforcement of
intellectual property laws generally, and in the enforcement of laws against
counterfeiting and piracy in particular.

(2) To assist United States persons holding intellectual property rights, and
the licensees of such United States persons, in their efforts to combat counter-
feiting and piracy of their products or works within the host country, including
counterfeit or pirated goods exported from or transshipped through that coun-

try.



16

(3) To chair an intellectual property protection task force consisting of rep-
resentatives from all other relevant sections or bureaus of the embassy or other
mission.

(4) To coordinate with representatives of the embassies or missions of other
countries in information sharing, private or public communications with the
government of the host country, and other forms of cooperation for the purpose
of improving enforcement against counterfeiting and piracy.

(5) As appropriate and in accordance with applicable laws and the diplo-
matic status of the attachés, to engage in public education efforts against coun-
terfeiting and piracy in the host country.

(6) To coordinate training and technical assistance programs of the United
States Government within the host country that are aimed at improving the en-
forcement of laws against counterfeiting and piracy.

(7) To identify and promote other means to more effectively combat counter-
feiting and piracy activities under the jurisdiction of the host country.

SEC. 403. TRAINING AND DESIGNATION OF ASSIGNMENT.

(a) TRAINING OF ATTACHES.—The Director shall ensure that each attaché ap-
pointed under section 401 is fully trained for the responsibilities of the position be-
fore assuming duties at the United States embassy or other mission in question.

(b) PRIORITY ASSIGNMENTS.—In designating the embassies or other missions to
which attachés are assigned, the Director shall give priority to those countries
where the activities of an attaché can be carried out most effectively and with the
greatest benefit to reducing counterfeit and pirated products in the United States
market, to protecting the intellectual property rights of United States persons and
their licensees, and to protecting the interests of United States persons otherwise
harmed by violations of intellectual property rights in those countries.

SEC. 404. COORDINATION.

(a) IN GENERAL.—The activities authorized by this title shall be carried out in
coordination with the United States Intellectual Property Enforcement Representa-
tive appointed under section 301.

(b) REPORT ON ATTACHES.—The Director shall submit to the Congress each year
a report on the appointment, designation for assignment, and activities of all intel-
lectual property attachés of the Department of Commerce who are serving at United
States embassies or other diplomatic missions.

SEC. 405. AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated for each fiscal year such sums as may
be necessary for the training and support of the intellectual property attachés ap-
pointed under section 401 and of other personnel serving as intellectual property
attachés of the Department of Commerce.

TITLE V-DEPARTMENT OF JUSTICE
PROGRAMS

Subtitle A—Coordination

SEC. 501. INTELLECTUAL PROPERTY ENFORCEMENT OFFICER.

(a) ESTABLISHMENT.—There is established within the Office of the Deputy Attor-
ney General in the Department of Justice the “Intellectual Property Enforcement
Division”. The head of the Intellectual Property Enforcement Division shall be the
Intellectual Property Enforcement Officer (in this title referred to as the “IP Offi-
cer”). The IP Officer shall be appointed by the Attorney General and shall report
directly to the Deputy Attorney General.

(b) DuTiES.—The IP Officer shall—

(1) coordinate all efforts of the Department of Justice relating to the en-
forcement of intellectual property rights and to combating counterfeiting and pi-
racy;

(2) serve as the lead representative of the Department of Justice on the ad-
visory committee provided for in section 301(d)(2) and as the liaison of the De-
partment of Justice with foreign governments with respect to training con-
ducted under section 522; and

(3) carry out such other related duties that may be assigned by the Deputy
Attorney General.

(c) TRANSFER OF FUNCTIONS.—
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(1) CRIMINAL INTELLECTUAL PROPERTY ENFORCEMENT.—There are trans-
ferred to the Intellectual Property Enforcement Division those functions of the
Computer Crime and Intellectual Property Section of the Criminal Division of
the Department of Justice that relate to the enforcement of criminal laws relat-
ing to the protection of intellectual property rights and trade secrets, including
the following:

(A) Section 506 and 1204 of title 17, United States Code.

(B) Section 2318 through 2320 of title 18, United States Code.

(C) Sections 1831 and 1832 of title 18, United States Code.

(D) Any other provision of law, including the following, to the extent
such provision involves the enforcement of any provision of law referred to
in subparagraphs (A) through (C) or comparable provision of law:

(i) Section 1341 of title 18, United States Code, relating to frauds
and swindles.

(i) Section 1343 of title 18, United States Code, relating to fraud
by wire, radio, or television.

(iii) Section 2512 of title 18, United States Code, relating to traf-
ficking in interception devices.

(iv) Section 633 of the Communications Act of 1934 (47 U.S.C. 553),
relating to the unauthorized reception of cable service.

(v) Section 705 of the Communications Act of 1934 (47 U.S.C. 605),
relating to the unauthorized publication or use of communications.

(2) INTELLECTUAL PROPERTY ENFORCEMENT COORDINATORS.—The Intellec-
tual Property Law Enforcement Coordinators of the Department of Justice to
whom section 521 applies shall also be in the Intellectual Property Enforcement
Division.

Subtitle B—Law Enforcement Resources

SEC. 511. LOCAL LAW ENFORCEMENT GRANTS.

(a) AUTHORIZATION.—Section 2 of the Computer Crime Enforcement Act (42
U.S.C. 3713) is amended—

(1) in subsection (b), by inserting after “computer crime” each place it ap-
pears the following: “, including infringement of copyrighted works over the
Internet”; and

(2) in subsection (e)(1), relating to authorization of appropriations, by strik-
ing “fiscal years 2001 through 2004” and inserting “fiscal years 2008 through
20127,

(b) GRANTS.—The Office of Justice Programs of the Department of Justice shall
make grants to eligible State or local law enforcement entities, including law en-
forcement agencies of municipal governments and public educational institutions,
for training, prevention, enforcement, and prosecution of intellectual property theft
and infringement crimes (in this subsection referred to as “IP-TIC grants”), in ac-
cordance with the following:

(1) USE OF IP-TIC GRANT AMOUNTS.—IP-TIC grants may be used to estab-
lish and develop programs to do the following with respect to the enforcement
of State and local true name and address laws and State and local criminal
laws on anti-piracy, anti-counterfeiting, and theft of goods protected by any
copyright, patent, trademark, service mark, trade secret, or other intellectual
property right under State or Federal law:

(A) Assist State and local law enforcement agencies in enforcing those
laws, including by reimbursing State and local entities for expenses in-
curred in performing enforcement operations, such as overtime payments
and storage fees for seized evidence.

(B) Assist State and local law enforcement agencies in educating the
public to prevent, deter, and identify violations of those laws.

(C) Educate and train State and local law enforcement officers and
prosecutors to conduct investigations and forensic analyses of evidence and
prosecutions in matters involving those laws.

(D) Establish task forces that include personnel from State or local law
enforcement entities, or both, exclusively to conduct investigations and fo-
Jlrensic analyses of evidence and prosecutions in matters involving those
aws.

(E) Assist State and local law enforcement officers and prosecutors in
acquiring computer and other equipment to conduct investigations and fo-
rensic analyses of evidence in matters involving those laws.
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(F) Facilitate and promote the sharing, with State and local law en-
forcement officers and prosecutors, of the expertise and information of Fed-
eral law enforcement agencies about the investigation, analysis, and pros-
ecution of matters involving those laws and criminal infringement of copy-
righted works, including the use of multi-jurisdictional task forces.

(2) EL1GIBILITY.—To be eligible to receive an IP-TIC grant, a State or local
government entity must provide to the Attorney General—

(A) assurances that the State in which the government entity is located
has in effect laws described in paragraph (1);

(B) an assessment of the resource needs of the State or local govern-
ment entity applying for the grant, including information on the need for
reimbursements of base salaries and overtime costs, storage fees, and other
expenditures to improve the investigation, prevention, or enforcement of
laws described in paragraph (1); and

(C) a plan for coordinating the programs funded under this section with
other federally funded technical assistance and training programs, includ-
ing directly funded local programs such as the Local Law Enforcement
Block Grant program (described under the heading “Violent Crime Reduc-
tion Programs, State and Local Law Enforcement Assistance” in title I of
the Departments of Commerce, Justice, and State, the Judiciary, and Re-
lated Agencies Appropriations Act, 1998 (Public Law 105-119)).

(3) MATCHING FUNDS.—The Federal share of an IP-TIC grant may not ex-
ceed 90 percent of the costs of the program or proposal funded by the IP-TIC
grant, unless the Attorney General waives, in whole or in part, the 90 percent
requirement.

(4) AUTHORIZATION OF APPROPRIATIONS.—

(A) AUTHORIZATION.—There is authorized to be appropriated to carry
out this subsection the sum of $25,000,000 for each of fiscal years 2008
through 2012.

(B) LIMITATION.—Of the amount made available to carry out this sub-
section in any fiscal year, not more than 3 percent may be used by the At-
torney General for salaries and administrative expenses.

SEC. 512. CHIP UNITS, TRAINING, AND ADDITIONAL RESOURCES.

(a) EVALUATION OF CHIP UNITS.—The Attorney General shall review the alloca-
tion and activities of the Computer Hacking and Intellectual Property (in this sec-
tion referred to as “CHIP”) units that have been established in various Federal judi-
cial districts, with the goals of—

(1) improving the effectiveness of CHIP units in investigating and pros-
ecuting criminal offenses arising from counterfeiting or piracy activities;

(2) ensuring that CHIP units are established and funded in every judicial
district in which they can be effectively deployed;

(3) upgrading the training and expertise of Department of Justice personnel
participating in CHIP units; and

(4) improving the coordination of the activities of CHIP units with cor-
responding efforts of State and local law enforcement agencies operating within
the Federal judicial district in question.

(b) REQUIREMENTS.—In addition to any initiatives undertaken as a result of the
review conducted under subsection (a), the Attorney General, in consultation with
the Director of the Federal Bureau of Investigation, shall ensure that—

(1) each CHIP unit is assigned at least 2 additional agents of the Federal
Bureau of Investigation to support such unit for the purpose of investigating in-
tellectual property crimes;

(2) each CHIP unit is assigned at least 1 additional assistant United States
attorney to support such unit for the purpose of prosecuting intellectual prop-
erty crimes or other crimes involved in counterfeiting or piracy activities;

(3) CHIP units are established and staffed in at least 10 Federal judicial
districts in addition to those districts in which CHIP units exist on the date of
the enactment of this Act; and

(4) an operational unit is created consisting of not less than 5 agents of the
Federal Bureau of Investigation, attached to the headquarters of the Federal
Bureau of Investigation in Washington, DC, and dedicated to working with the
Intellectual Property Enforcement Division established by section 501 on the de-
velopment, investigation, and coordination of complex, multi-district, and inter-
national criminal intellectual property cases.

(¢) COORDINATION WITH STATE AND LOCAL AUTHORITIES.—The United States at-
torney for each Federal judicial district in which a CHIP unit is in operation shall
ensure that the activities of that unit are coordinated with the corresponding activi-



19

ties of State and local law enforcement agencies operating within that Federal judi-
cial district in the investigation of intellectual property crimes and other crimes in-
volved in counterfeiting or piracy, including by coordinating Federal, State, and
local operations and intelligence sharing to the extent appropriate.

(d) ADDITIONAL RESPONSIBILITIES OF THE ATTORNEY GENERAL.—The Attorney
General, in consultation with the Director of the Federal Bureau of Investigation
as appropriate, shall ensure the following:

(1) All agents of the Federal Bureau of Investigation, and all assistant

United States attorneys, who are assigned to CHIP units have received ad-

vanced training, on an annual basis, in the investigation and prosecution of in-

tellectual property crimes and other crimes involved in counterfeiting and pi-

racy.
(2) A comprehensive training program on the development and investiga-
tion of criminal offenses involved in counterfeiting and piracy is provided for all
agents of the Federal Bureau of Investigation.

(3) All relevant units of the Department of Justice are allocated sufficient
funding and other resources as may be necessary to provide expert computer
forensic assistance, including from nongovernmental entities, in investigating
and prosecuting intellectual property crimes in a timely manner. For purposes
of this paragraph, the term “all relevant units” includes those officers and em-
ployees assigned to carry out the functions transferred by section 502(a)(1),
CHIP units, offices of the United States attorneys, and units of the Federal Bu-
reau of Investigation that are engaged in the investigation of intellectual prop-
erty crimes.

SEC. 513. TRANSPARENCY OF PROSECUTORIAL DECISIONMAKING.

(a) IN GENERAL.—The Attorney General shall direct each United States attor-
ney—

(1) to review the formal or informal standards currently in effect in that
Federal judicial district for accepting or declining prosecution of cases involving
criminal violations of intellectual property laws;

a 1(021) to consider whether the standards should be modified or applied more

exibly—
(A) to ensure that significant violations are not being declined for pros-
ecution inappropriately; or
(B) in light of the broader impact of individual cases on the overall
strategy to combat counterfeiting and piracy; and

(3) to review the practices and procedures currently in place for providing
information to complainants and victims in cases and investigations involving
criminal violations of intellectual property laws regarding the status of such
cases and investigations, including the practices and procedures for apprising
interested parties of the decision to decline prosecution of such cases.

(b) CONSTRUCTION.—(1) Nothing in this section shall be construed to impinge
on the appropriate exercise of prosecutorial discretion with regard to cases involving
criminal violations of intellectual property laws or to require the promulgation of
formal standards or thresholds regarding prosecution of any cases.

(2) Nothing in the section shall give rise to any claim, cause of action, defense,
privilege, or immunity that may be asserted by any party to Federal litigation.

SEC. 514. AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated for each fiscal year such sums as may
be necessary to carry out this subtitle.

Subtitle C—International Activities

SEC. 521. INTERNATIONAL INTELLECTUAL PROPERTY LAW ENFORCEMENT COORDINATORS.

(a) DEPLOYMENT OF ADDITIONAL COORDINATION.—The Attorney General shall,
within 180 days after the date of the enactment of this Act, deploy 5 Intellectual
Property Law Enforcement Coordinators, in addition to those serving in such capac-
ity on such date of enactment. Such deployments shall be made to those countries
and regions where the activities of such a coordinator can be carried out most effec-
tively and with the greatest benefit to reducing counterfeit and pirated products in
the United States market, to protecting the intellectual property rights of United
States persons and their licensees, and to protecting the interests of United States
persons otherwise harmed by violations of intellectual property rights in those coun-
tries. The mission of all International Intellectual Property Law Enforcement Coor-
dinators shall include the following:
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(1) Acting as liaison with foreign law enforcement agencies and other for-
eign officials in criminal matters involving intellectual property rights.

(2) Performing outreach and training to build the enforcement capacity of
foreign governments against intellectual property-related crime in the regions
in which the coordinators serve.

(3) Coordinating United States law enforcement activities against intellec-
tual property-related crimes in the regions in which the coordinators serve.

(4) Coordinating with the activities of the intellectual property attachés ap-
goiriteddunder title IV in the countries or regions to which the coordinators are

eployed.

(5) Coordinating the activities of the coordinators with the IP Officer.

(b) AUTHORIZATION OF APPROPRIATIONS.—There are authorized to be appro-
priated for each fiscal year such sums as may be necessary for the deployment and
support of all International Intellectual Property Enforcement Coordinators of the
Department of Justice, including those deployed under subsection (a).

SEC. 522. INTERNATIONAL TRAINING ACTIVITIES OF THE COMPUTER CRIME AND INTELLEC-
TUAL PROPERTY SECTION.

(a) INCREASED TRAINING AND TECHNICAL ASSISTANCE TO FOREIGN GOVERN-
MENTS.—The Attorney General shall increase the efforts of the Department of Jus-
tice to provide training and technical assistance to foreign governments, including
foreign law enforcement agencies and foreign courts, to more effectively combat
counterfeiting and piracy activities falling within the jurisdiction of such govern-
ments.

(b) ConDUCT OF PROGRAMS.—The increased training and technical assistance
programs under subsection (a) shall be carried out by the Intellectual Property En-
forcement Division established by section 501, as well as through such other divi-
sions, sections, or agencies of the Department of Justice as the Attorney General
may direct.

(c) PRIORITY COUNTRIES.—The Attorney General, in providing increased training
and technical assistance programs under this section, shall give priority to those
countries where such programs can be carried out most effectively and with the
greatest likelihood of reducing counterfeit and pirated products in the United States
market, of protecting the intellectual property rights of United States persons, and
of protecting the interests of United States persons otherwise harmed by violations
of intellectual property rights in those countries.

(d) AUTHORIZATION OF APPROPRIATIONS.—There are authorized to be appro-
priated for each fiscal year such sums as may be necessary to carry out this section.

Subtitle D—Coordination, Implementation, and
Reporting

SEC. 531. COORDINATION.

The IP officer shall ensure that activities undertaken under this title are car-
ried out in a manner consistent with the joint strategic plan developed under section
321.

SEC. 532. ANNUAL REPORTS.

Not later than 1 year after the date of the enactment of this Act, and annually
thereafter, the Attorney General shall submit to the Committees on the Judiciary
of the Senate and the House of Representatives a report on actions taken to carry
out the requirements of this title, including a report on the activities of the IP Offi-
cer.

O

Mr. BERMAN. At this point, I would like to recognize the chief
sponsor of this legislation, the Chairman of the full Judiciary Com-
mittee, and our great friend and champion on these issues, Chair-
man Conyers.

Mr. CoNYERS. Thank you very much, Howard Berman, Com-
mittee Chair on Intellectual Property. I may be the one that put
this bill out, but I didn’t name it PRO-IP, the Prioritizing Re-
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sources and Organization for Intellectual Property Act of 2007. We
have strong support on both sides of the aisle and we think this
is very important in the fight to maintain our competitive edge in
a global marketplace.

By providing additional resources for enforcement of intellectual
property, we ensure that innovation and creativity will continue to
prosper in our society. I don’t even know why I am talking about
why we need this legislation. It is pretty clear, or it ought to be.
Contrary to popular views expressed online, this bill is for the
American people, not a specific industry. Counterfeiting and piracy
cost the United States 750,000 jobs. Secondly, it hits the economy
of our country somewhere between $200 billion and $250 billion
every year in lost sales.

Moreover, counterfeiting of items such as pharmaceuticals, air-
craft, and auto parts is placing human lives at risk. Right now,
fake and unsafe drugs, inadequate brake pads, aircraft parts,
undetectable to the average unsuspecting citizen—are being passed
off as the real thing. Consumer Reports investigators have seized
brake pads made of kitty litter, sawdust, dried grass; smoke alarms
with phony product safety certifications; toothpaste made with a
chemical found in antifreeze; cell phone batteries that have a po-
tential to explode.

We have two options. The first is we can sit on our hands and
do nothing, or we can try to make a difference. This bill is our at-
tempt at the latter. There are concerns over some of these provi-
sions that I just want mentioned. First, there are some people
claiming that section 104 of this legislation, the provision allowing
a court to consider whether to award statutory damages for each
work in a compilation will result in opportunistic lawsuits that
would drive some smaller companies out of business.

Well, we are always watching lawyers that are hustling the sys-
tem, so that goes with the turf. That is part of the problem. But,
I believe the current law is outdated. Damages need to reflect the
fact that we live in a world where music and published works are
being consumed in bite-size pieces, not just in albums or whole
books. I understand the concerns, and I want everyone to know
that I am committed to working further on the issue.

On the issue of civil forfeiture, some think the bill will allow the
seizure of a family’s general purpose computer in a download case.
Well, it is already in the law. We want to make sure that it is not
abused. H.R. 4279 builds this current civil forfeiture law by ena-
bling the seizure of property used to commit or facilitate violations
of law. A warehouse used to store counterfeit goods could be seized.
Property used to transport goods would be subject to forfeiture.

We have carefully crafted the language in these sections to allow
seizure only if the property was owned or predominantly controlled
by the infringer. We have worked with a lot of different parties—
civil rights organizations, Internet service providers—to arrive at
the language that we are going to examine here this morning. In
fact, the provisions were the subject of extensive negotiations, and
I feel comfortable about it, but we are going to continue discus-
sions. As everybody knows, you don’t start off a bill written in con-
crete to begin with.
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I am aware of the concerns within the administration over re-
structuring the IP enforcement efforts. Yes, we create a new office
of the U.S. intellectual property enforcement representative in the
executive office of the President, as well as a key leadership posi-
tion at the Department of Justice. The new Intellectual Property
Enforcement Division that we envision is to provide better national
planning and more effective coordination and accountability.

So I want to work with DOJ and the administration on how we
can accomplish these goals. Your constructive comments are going
to be carefully considered. We have worked hard. We have a bipar-
tisan bill. We have the Teamsters, the Directors Guild, AFTRA,
SEIU, United Here, laborers, AFM, OPEIU, the Coalition Against
Counterfeiting and Piracy, the Motor Equipment Manufacturing
Association, even PhRMA, NBC Universal, and others.

These are the ideas that I have that I am happy to start this dis-
cussion off with this morning, Mr. Chairman. I appreciate your
courtesy.

Mr. BERMAN. Thank you very much, Chairman Conyers.

I am now pleased to recognize the Ranking Member of our Sub-
committee, Howard Coble.

Mr. CoBLE. Thank you, Mr. Chairman. I want to initiate my
comments by thanking you for the leadership that you have dem-
onstrated in chairing what I regard as the Judiciary’s best Sub-
committee generally. I want to thank you specifically for having
convened this hearing today. On the rare occasions, Mr. Chairman,
that you and I have not seen eye to eye on certain issues, we have
without exception disagreed agreeably.

Along with my colleagues who are cosponsors of this bipartisan
bill, I share the view that this Congress must act to provide more
effective tools and resources for those charged with combating pi-
racy and counterfeiting. Indeed, I support the overwhelming major-
ity of the provisions contained in this bill, and I hope to be able
to add my name to that growing list at some point in the near fu-
ture.

Prior to doing so, however, I believe it is in the interests of copy-
right holders and users to have further conversation and to develop
a better understanding about the potential impact of section 104,
which relates to the computation of statutory damages in certain
categories of copyright infringement actions. This, Mr. Chairman,
as you and I have discussed earlier, is a complex issue.

I appreciate your understanding of my concerns and your sugges-
tions that the Copyright Office should, as soon as practicable, com-
mence a roundtable dialogue among the broad cross-section of in-
terested stakeholders, with the goal of providing further rec-
ommendations to our Subcommittee. I support this process, and
want to take this opportunity to publicly encourage anyone with
concerns about section 104 to fully participate in this proposed dia-
logue.

Mr. Chairman, earlier this year, you will recall that Attorney
General Gonzales appeared before the full Judiciary Committee to
discuss a range of issues involving the Department of Justice. Dur-
ing the question and answer period, I asked the Attorney General
to specifically address concerns that his department may lack the
necessary tools to investigate and prosecute high-level intellectual
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property cases. I also asked him for guidance as to what steps we
could take to more successfully prevent or prosecute counterfeiting
and intellectual property piracy crimes within the United States
and abroad.

I was impressed with the breadth and candor of General
Gonzales’ unscripted response. He talked about the importance of
increasing our level of cooperation with friends and allies around
the world, as well as the need to improve communications and edu-
cation efforts targeted at American consumers. He stressed the de-
termination and sophistication of criminals and terrorists who will
pay to advance technology by offering top dollar for the top
innovators.

The Attorney General described the department’s engagement as
an escalating real war that is being waged over the Internet
through technology, and he candidly offered, “I do sometimes worry
that we don’t have the best minds on this. We don’t have adequate
resources, and I think this is something that I would love to talk
to the Congress about because I worry about this very much.” Gen-
eral Gonzales also noted that you always need more FBI agents be-
cause these are very, very complicated cases.

Mr. Chairman, the bill before us today is one that has been
drafted with a high degree of deliberation, thought and sensitivity
to the concerns expressed by former Attorney General Gonzales. I
might add that they have been shared by many of us on this Sub-
committee for some time. The views of the department, as well as
other executive branch agencies and entities involved in enforcing
and protecting IP rights have been weighed and given a great deal
of consideration.

That said, the bill includes two bold new proposals. The first will
establish an Office of the United States Intellectual Property En-
forcement Representative in the executive office of the President
that is modeled, but on a much smaller scale, after the organic leg-
islation that established the Office of the United States Trade Rep-
resentative.

The second will establish a new IP Enforcement Division at the
Department of Justice that will ensure that IP enforcement issues,
which are often forced to compete with other valid departmental
priorities for scarce investigative and prosecutorial resources, will
be able to receive a high level of dedicated attention, resources and
priority that is commensurate to their importance to United States
rights holders and to United States law enforcement interests.

Mr. Chairman, I am sure much will be said as we continue to
plow this field, but for the moment I look forward to hearing from
our distinguished panel. I again thank you, Mr. Chairman, for hav-
ing convened this hearing, and I yield back.

[The prepared statement of Mr. Coble follows:]

PREPARED STATEMENT OF THE HONORABLE HOWARD COBLE, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF NORTH CAROLINA, AND RANKING MEMBER, SUB-
COMMITTEE ON COURTS, THE INTERNET, AND INTELLECTUAL PROPERTY

Thank you, Mr. Chairman, for convening this hearing on the newly-introduced
anti-counterfeiting and piracy bill, your friendship and your leadership of this Sub-
committee.

On the few occasions you and I have not seen eye to eye on an issue, I have re-
spected the fact that we have, as they say back home, been able to disagree without
being disagreeable.
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Along with my colleagues who are cosponsors of this bipartisan bill, I share the
view that this Congress must act to provide more effective tools and resources to
those charged with combating piracy and counterfeiting.

Indeed, I support the overwhelming majority of provisions contained in this bill
and I hope to be able to add my name to that growing list at some point in the
near future.

But before doing so, I believe it is in the interests of copyright holders and users
to have a further conversation and to develop a better understanding about the po-
tential impact of section 104, which relates to the computation of statutory damages
in certain categories of copyright infringement actions.

This is a complex issue. I appreciate your understanding of my concerns and your
suggestion the Copyright Office should, as soon as practicable, commence a dialogue
among a broad cross-section of interested stakeholders with the goal of providing
further recommendations to our Subcommittee.

I support this process and want to take this opportunity to publicly encourage
anyone with concerns about section 104 to fully participate in this planned dialogue.

Mr. Chairman, earlier this year, General Gonzales appeared before the full Judici-
ary Committee to discuss a range of issues involving the Department of Justice.

During the Q and A period, I asked the Attorney General to specifically address
concerns that the Department may lack the necessary tools to investigate and pros-
ecute high-level intellectual property cases.

I also asked for guidance as to what steps we can take to more successfully pre-
vent or prosecute counterfeiting and intellectual property piracy crimes within the
U.S. and abroad.

I was impressed with the breadth and candor of General Gonzales’ unscripted re-
sponse.

He talked about the importance of increasing our level of cooperation with friends
and allies around the world as well as the need to improve communications and
education efforts targeted at American consumers.

He stressed the determination and sophistication of “[c]riminals and terrorists
[who] will pay to advance technology” by offering “top dollar for the top innovators.”

The Attorney General described the Department’s engagement as an escalating
“1;31 Zlvar that is being waged over the Internet” through technology and he candidly
offered:

I do sometimes worry that we don’t have the best minds on this, we
don’t have adequate resources. And I think this is something that I
would love to talk to Congress about because I worry about this very
much.

General Gonzales also noted, “[ylou always need more [FBI] agents, because these
are very, very complicated cases.”

Mr. Chairman, the bill before us today is one that has been drafted with a high
degree of deliberation, thought and sensitivity to the concerns expressed by General
Gonzales. Concerns, I might add, that have been shared by many of us on this Sub-
committee for a long time.

The views of the Department as well as other executive branch agencies and enti-
ties involved in enforcing and protecting IP rights have been weighed and given a
great deal of consideration.

That said, this bill includes two bold new proposals.

The first will establish an Office of the U.S. Intellectual Property Enforcement
Representative (USIPER) in the Executive Office of the President that is modeled,
but on a much smaller scale, after the organic legislation that established the Office
of the U.S. Trade Representative.

The second will establish a new IP Enforcement Division at the Department of
Justice that will ensure that IP enforcement issues, which are often forced to com-
pete with other valid departmental priorities for scarce investigative and prosecu-
torial resources, will be able to receive a level of dedicated attention, resources and
priority that is commensurate to their importance to U.S. rights-holders and to U.S.
law enforcement interests.

Mr. Chairman, I plan to have much more to say later about the specific solutions
contained in H.R. 4279 but for now, I'm interested in giving our witnesses an oppor-
tunity to speak. With that, I yield the balance of my time.

Mr. BERMAN. Thank you very much, Mr. Coble.

Now, I am pleased to recognize the Ranking Member of the
House Judiciary Committee, and a cosponsor of this legislation,
Congressman Lamar Smith.
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Mr. SMITH. Thank you, Mr. Chairman. I want to thank you, as
well as Ranking Member Coble, for having a hearing on this impor-
tant bill. I notice that it is, of course, bipartisan. There are five Re-
publican and five Democrat original cosponsors, which augurs well
for its success in this Congress, or more likely next year.

I also want to point out, and I don’t know who came up with it,
that the acronym for H.R. 4279 is PRO-IP, which is very appro-
priate, and not a surprise. One of my favorite quotes is from the
last days of the 19th century, in 1899, when the patent commis-
sioner himself, Charles Duell, said “Everything that can be in-
vented has been invented.” With all due respect to Mr. Duell, over
100 years later, it is abundantly clear that he was wrong.

As we stand at the dawn of the 21st century, lawmakers must
be willing to reexamine assumptions and consider new initiatives
that help promote America’s vital national and economic interests.
Doing more of what has been done before is simply not good
enough. We must work to improve the policies and institutions of
the past to promote the ideas of the future.

One specific area that should be provided more permanence and
priority in our government is the promotion, protection and en-
forcement of intellectual property rights. The value of U.S. intellec-
tual property is estimated at between $5 trillion and $5.5 trillion—
an amount that is about 45 percent of our country’s gross domestic
product. America’s IP industries provide valuable employment op-
portunities to tens of millions of our citizens.

One recent study attributed 40 percent of the growth in GDP
achieved by all private industry to U.S. IP industries alone. That
same study concluded that nearly 60 percent of U.S. export growth
is driven by international demand for the products and services
created by our IP entrepreneurs. Significant investments are re-
quired to create and produce world-leading intellectual property.
Unfortunately, those investments are in stark contrast to the easy,
massive, unauthorized reproduction and distribution of fraudulent
and unlicensed products and services. It is undisputed that the
theft of U.S. IP costs American businesses their markets and
American citizens their livelihoods.

In cases that involve products such as fake pharmaceuticals, auto
parts or aircraft parts, American consumers may even face debili-
tating injuries or even death. The ill-effects of counterfeiting and
piracy cannot be catalogued by merely reciting statistics and cold
mathematical calculations of economic costs alone. Neither, as I
stated earlier, can we meet the new challenges and techniques em-
ployed by sophisticated counterfeiters and pirates by merely doing
more of what has been done before.

Our response to these threats must be proportionate to the harm
inflicted. Among other efforts, our private and public activities
must be directed towards, one, improving consumer education; two,
enhancing communication and coordination among government de-
partments and agencies involved in IP enforcement; and three, pro-
viding the resources to meet the challenges of protecting IP in an
age of advanced technologies and globalization.

Chairman Conyers, if he is still here—he is gone—but in any
case, I want to commend him for the deliberate and transparent
manner in which this bill was drafted. I also commend the work
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of the Bush administration, which has done more to elevate IP en-
forcement than any previous administration, in my judgment.

Finally, I want to recognize the work of the Coalition Against
Counterfeiting and Piracy, which succeeded this year in enlisting
and uniting hundreds of businesses, associations and labor organi-
zations in the fight against global IP theft. Protecting intellectual
property is critical to preserving a strong economy. This bill pro-
tects American jobs, encourages innovation, and creates strong poli-
cies to protect the ideas of the future.

Unlike Mr. Duell, I believe that we have merely scratched the
surface of creativity and invention. I look forward to a productive
discussion about ways to promote the efforts of American busi-
nesses and help preserve a strong American economy.

Mr. Chairman, thank you for yielding to me, and I will yield
back.

[The prepared statement of Mr. Smith follows:]

PREPARED STATEMENT OF THE HONORABLE LAMAR SMITH, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF TEXAS, AND MEMBER, SUBCOMMITTEE ON COURTS,
THE INTERNET, AND INTELLECTUAL PROPERTY

Thank you, Mr. Chairman and Ranking Member Coble, for scheduling this impor-
tant legislative hearing on H.R. 4279, a bill known as the PRO-IP Act.

During the waning days of the 19th century (1899), the Patent Commissioner,
Charles H. Duell, remarked “everything that can be invented has been invented.”

With all due respect to Mr. Duell, over 100 years later it is abundantly clear that
he was wrong.

But as we stand at the dawn of the 21st century, lawmakers must be willing to
reexamine assumptions and consider new initiatives that help promote America’s
vital national and economic interests.

Doing more of what’s been done before is simply not good enough. We must work
to improve the policies and institutions of the past to promote the ideas of the fu-
ture.

One specific area that should be provided more permanence and priority in our
goxiolernment is the promotion, protection and enforcement of intellectual property
rights.

g’rI‘he value of U.S. intellectual property (IP) is estimated at between $5 and $5.5
trillion—an amount that is about 45 percent of our country’s Gross Domestic Prod-
uct (GDP).

America’s IP industries provide valuable employment opportunities to tens of mil-
lions of our citizens.

One recent study attributed 40 percent of the growth in GDP achieved by all U.S.
private industry to U.S. IP industries. That same study concluded that nearly 60
percent of U.S. export growth is driven by international demand for the products
and services created by our IP entrepreneurs.

Significant investments are required to create and produce world-leading intellec-
tual property. Unfortunately, those investments are in stark contrast to the easy,
massive unauthorized reproduction and distribution of fraudulent and unlicensed
products and services.

It is undisputed that the theft of U.S. IP costs American businesses their markets
and American citizens their livelihoods.

In cases that involve products such as fake pharmaceuticals, auto parts or aircraft
parts, American consumers may even face debilitating injuries or even death.

The ill effects of counterfeiting and piracy cannot be catalogued by merely reciting
statistics and cold mathematical calculations of economic cost alone. Neither, as 1
stated earlier, can we effectively combat the new challenges and techniques em-
ployed by sophisticated counterfeiters and pirates by merely doing more of what’s
been done before.

Our response to these threats must be proportionate to the harm inflicted. Among
other efforts, our private and public activities must be directed towards:

1) improving consumer education;

2) enhancing communication and coordination among government departments
and agencies involved in IP enforcement; and
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3) establishing vigorous new organizations and leadership that are engineered
to capitalize on the solid foundation laid by this Administration and pro-
viding the resources to meet the challenges of protecting IP in an age of ad-
vanced technologies and globalization.

Chairman Conyers, I commend the deliberate and transparent manner in which
this bill was drafted. I also commend the work of the Bush administration, which
has done more to elevate IP enforcement than any previous administration.

Finally, I want to recognize the work of the Coalition Against Counterfeiting and
Piracy (CACP), which succeeded this year in enlisting and uniting hundreds of busi-
nesses, associations and labor organizations in the fight against global IP theft.

Protecting intellectual property is critical to preserving a strong economy. This
bill protects American jobs, encourages innovation and creates strong policies to pro-
tect the ideas of the future.

Unlike Mr. Duell, I believe that we have merely scratched the surface of creativity
and invention. I look forward to a productive discussion about ways to promote the
efforts of American businesses and help preserve a strong American economy.

With that, I yield the balance of my time.

Mr. BERMAN. Thank you, Mr. Smith.

I will recognize myself for an opening statement at this point.

From Chairman Conyers, Howard Coble and Lamar Smith, we
have had a good picture of the devastating impact of counterfeiting
and piracy on our economy, on our health and on our safety. I
share their desire to prioritize and better coordinate U.S. efforts at
enforcing our intellectual property rights here and abroad.

We will be hearing from the witnesses shortly to get their
thoughts about this legislation and speak to any problems they see
with it. I would like to note a couple of issues at the outset, rather
than focus on that which has already been said. There were many
suggestions proposed, such as allowing wiretapping for intellectual
property crimes, or criminalizing attempted copyright infringe-
ment—both of which were purposely not included in this bill. I
fought very hard to make sure that the death penalty would not
appear either. [Laughter.]

The Chairman and the Ranking Member of the Committee and
their staffs worked very hard at trying to vet through many pro-
posals to find an appropriate balance. Therefore, in addition to
what was excluded from the bill, there were a number of provisions
which underwent significant revisions to accommodate additional
concerns. Furthermore, we met with the Department of Justice
about some of their apprehensions, and our door remains open to
try and constructively resolve our mutual concerns.

My Ranking Member, Mr. Coble, has raised a good point about
examining the possible effect of the change in statutory damages
language in section 104 of the bill. In the course of the discussion
of the provision, it became clear that there are a number of ques-
tions about the state of current law and the scope of this change
as it relates to compilations and derivative works.

But in this age where technology makes it possible and appealing
to offer and purchase copyrighted materials either in compilations
or in disaggregated formats or both, it would be irresponsible to ig-
nore the policy implications of a provision that limits damages for
compilations which in reality contain any number of valuable
works. As such, I have asked, as Mr. Coble has mentioned, the
Copyright Office to convene a series of meetings about this issue
with the various parties.
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An additional point: While the bill represents a good compromise
on a number of issues, I believe we shouldn’t overlook many of the
main issues facing owners and users today. As we approach the
10th anniversary of the Digital Millennium Copyright Act, we
should be analyzing some of the protections we gave to inter-
mediary services such as ISPs, and some exemptions provided to
educational institutions, and the effectiveness of the takedown no-
tice and procedure.

We should also examine whether filtering technologies have ad-
vanced enough today that there should be some obligation to adopt
them where appropriate. Mr. Boucher and I have even talked about
this, and if he and others on the Committee feel that the review
by the Librarian of Congress every 3 years on the ability to make
fair use of copyrighted works, protected by digital rights manage-
ment, is inadequate, we should look at the review process and dis-
cuss H.R. 1201 at that time as well.

In other words, there are a number of issues this bill isn’t ad-
dressing that come down on both sides of the debate that goes on
about copyright in this new digital age. We don’t want this bill to
keep from having a discussion about those issues, but I think there
is a logic to dealing with those issues in a separate framework.

We saw recently a number of user-generated content sites and
copyright owners sit down and negotiate an agreement which ac-
knowledged the need for filtering and the importance of fair use.
It would be nice if more companies could strive for the gold stand-
ard in terms of corporate copyright policy. With IP being one of
America’s top exports and the source of numerous jobs employing
a huge sector of the economy, I don’t see how we can afford not to
prioritize intellectual property enforcement.

Now, I think, contrary to the usual practice in the Committee,
we may have other Members who want to make opening state-
ments. Mr. Boucher, might you be one of them? I recognize Con-
gressman Boucher.

Mr. BOUCHER. Mr. Chairman, in the interest of bipartisan har-
mony, if there are Republican Members who would like to make a
statement, it probably is time for the transition to go to that side
of the aisle.

Mr. BERMAN. Well, I hesitated, as we had done two on that side
of the aisle, and now we are

Mr. BOUCHER. You are looking for balance here, is what you are
saying.

Mr. BERMAN. Go ahead.

Mr. BOUCHER. I thank both gentlemen very, very much.

Thank you, Mr. Chairman. There is much in this legislation that
I support, and I also want to commend you and Chairman Conyers
and Mr. Smith and Mr. Coble for bringing it forward.

Let me also say that I appreciate the suggestion that you just
made, Chairman Berman, that we should look perhaps at a broader
range of issues. I welcome the suggestion that perhaps elements of
H.R. 1201 and the fair use protections that it involves could be ex-
amined as a part of this overall comprehensive discussion.

I want to make just a couple of comments today about some con-
cerns that I have about the increase in statutory damages for com-
pilations that would be contemplated by section 104 of the bill.
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That increase in statutory damages, in my opinion, would do little
or nothing to deter willful infringers. There are already ample stat-
utory damages directed at them. Those statutory damages are not
deterring their conduct. They frankly don’t think about that. They
don’t fear enforcement. The increase in statutory damages is not
going to cause them to change.

But there are legitimate companies that make devices that have
the ability to record from TiVos to iPods to software products that
facilitate the devices that have recording functions and that involve
transmissions over the Internet, that always weigh the risk of a
finding of secondary copyright infringement that would arise be-
cause of the infringing conduct of the users of those devices or soft-
ware products or services, and then weigh that particular risk
against the fair use privilege that they also have in the law to in-
troduce those products or services.

A balance based on that analysis is achieved, and then the deci-
sion is made as to whether or not to introduce that product and to
involve themselves in that level of innovation. If we increase the
statutory damages, we inevitably will increase the risk component
of that analysis. And the effect on innovation will be real and it
will be adverse. I would direct Members’ attention to the letter that
this Committee received from America’s leading technology compa-
nies that produce software and services that involve copying and
transmission as evidence of the effect that this measure would
have on innovation.

I think that perhaps as a part of the general larger conversation
that the introduction of this bill might engender, that the time may
have arrived when we consider a change in the way that we apply
statutory damages. Bear in mind that anyone who can show actual
damages because of either direct copyright infringement by an in-
fringer, or because of secondary copyright infringement by a manu-
facturer of a product or service, can already get the actual damages
that that individual can show he or she has sustain. We would not
interfere with that.

But the time may have arrived when we consider de-coupling the
award of statutory damages for direct infringers on the one hand—
the people who are willfully infringing copyright directly, and the
award of statutory damages for indirect infringement, which would
be secondary liability of device manufacturers. I have actually in-
troduced a bill—Mr. Berman referenced that—that would remove
the statutory damage liability with regard to secondary infringe-
ment. Perhaps the time for that de-coupling has now arrived. If we
do that, that would address the concerns of the technology compa-
nies that have raised objections to section 104.

There are other problems with section 104, which I won’t burden
the Committee with at this point, and we can discuss those at the
proper time. I am sure some of the witnesses today will have some
comments about those as well. But I would simply like to suggest
that we not run the risk through this measure of retarding Amer-
ican innovation. That innovation is incredibly important.

There was a study released last year that shows that companies
that depend upon fair use as the legal foundation for their products
or services, contribute fully 16 percent of American gross domestic
product. They have annual combined revenues of $2.2 trillion per
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year. They employ one of eight Americans. It is critically important
that we not dampen the innovation that has led to that economic
success and that engenders that amount of economic contribution.

Thank you, Mr. Chairman. I yield back.

Mr. BERMAN. Thank you.

I would remind the Committee that there is no mandate for any
particular technology in this bill, and there is no mandate in the
Committee rules that every Member needs to have an opening
statement.

With that, I recognize for an opening statement Mr. Issa.

Mr. IssAa. Thank you, Mr. Chairman. Thank you for recognizing
my wanting to be recognized.

I want to associate myself, oddly enough, with both Mr. Boucher
and with the Chairman, because I believe that both are essential
when the final passage of this bill occurs. I am a cosponsor of this
bill and very proudly so. I believe that we have to put real teeth
into enforcement.

I do share the concern of Mr. Boucher that statutory damages for
real disputes about what is or isn’t fair use. Statutory damages,
when you are dealing with, let’s just say $100 million-plus compa-
nies on both sides, who might also be dealing in patent at the same
time as they are dealing in copyright. We have no statutory rules,
no per-piece minimum damages on a patent infringement. As a pat-
ent holder, some might say we should. But it is very clear that we
do have to look carefully at the difference between a dispute about
what is legitimate use and what isn’t, versus those who wantonly
use somebody else’s intellectual property.

Now, many people know that I came out of hardware production.
I came out of the consumer electronics industry, which I note is one
of the signatories to this grand alliance of companies with concerns.
I would say that one of the things that people don’t understand is
that although the industry has concerns, the industry is also con-
stantly being adversely affected.

Taking only my former company that I have no economic interest
in at all today, but I have a history. That history includes having
my own voice that said “protected by vipers, stand back” stolen and
used by others for profit, with no payment. I also had my major
brand names, and in fact clones of my car security products, high-
end home audio and car audio products duplicated, mostly in
China, but not exclusively, and brought to this country to not only
be sold, but for the defectives to come back to me, never having
made the original sale.

Those occur every day and they are not covered by patents, that
in fact teeth in protection of copyright, trade dress and other pro-
tections are equally essential to patent protection on products, and
particularly as consumer electronic products tend to become
commoditized, except for their origin or source. The name Sony or
Panasonic, et cetera, mean something and give you a premium over
something produced somewhere in mainland China and delivered
with a name that usually is not known.

I believe therefore that we do have to make a differentiation be-
tween a dispute of a product like Slingbox, the dispute of a product
like TiVo, where in fact the court needs to be available to both
sides to enter into whether or not they are fairly using and fairly
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paying for intellectual property. But it is very, very clear that we
should not be putting additional statutory demands that would
simply cause these products not to be innovated.

Therefore, I look forward to working not just on the bipartisan
basis of the 10 of us who cosponsored this bill, but with those who
are presently concerned, to make this bill not just good, but as
close to revolutionary in protecting intellectual property, both here
and on that 60 percent of products that we export.

With that, I would yield back, in the nick of time.

Mr. BERMAN. I don’t know how many revolutionary efforts my
heart can stand working with you, Mr. Issa. [Laughter.]

Mr. IssA. Well, three or four ought to do it. And we can look at
the death penalty again if we can’t get statutory.

Mr. BERMAN. I know Mr. Sherman had an opening statement, so
I will recognize Mr. Sherman.

Mr. SHERMAN. Thank you, Mr. Chairman.

The theft of intellectual property and counterfeiting costs U.S.
businesses $250 million annually. It is 6 percent to 9 percent——

Mr. IssA. Billion.

Mr. SHERMAN. Did I say “billion™?

Mr. IssA. You should.

Mr. SHERMAN. I should say “billion.” Thank you, Mr. Issa.

It accounts for 6 percent to 9 percent of world trade annually. It
steals 750,000 American jobs, including 200,000 in the auto indus-
try and the auto parts industry, and 106,000 jobs just in the Los
Angeles area, robbing our area of $5.2 billion in productivity, ac-
cording to a Gallup study.

As Chairman Conyers pointed out, it is also a consumer safety
issue. Worldwide some 10 percent of all pharmaceuticals are coun-
terfeit, 2 percent of all airplane parts are counterfeit as well. And
finally, it is a threat to national security. The 1993 World Trade
Center bombings were partially financed through the sale of coun-
terfeit goods, and just a couple of years ago over $1 million of coun-
terfeit brakes were found in Lebanon with the profits earmarked
for Hezbollah.

So clearly, we ought to do all we can. I commend the Chairman
for introducing this legislation. Several months ago, I introduced,
along with Mr. Chabot, Mr. Cohen, and Mr. Donnelly, the Intellec-
tual Property Rights Enforcement Act. We have the support of the
National Manufacturers Association, and the AFL-CIO.

I take, however, no particular pride of authorship in this bill, be-
cause it is a 100 percent rip-off of the Bayh-Voinovich bill intro-
duced in the Senate. This does not mean that I don’t respect intel-
lectual property rights. I am a fully licensed user of the Bayh-
Voinovich bill. We could spend a lot of time worrying about the dif-
ferences between the two approaches. Frankly, I think those can
get ironed out rather quickly, and I think the greatest sage in
America today is Larry the Cable Guy, when he said, “git’er done.”
Let us move forward and get a bill passed that organizes the Amer-
ican government to deal with this major problem.

I yield back.

Mr. BERMAN. I thank the gentleman.

Mr. Goodlatte?
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It would be great if we could finish opening statements before we
have to go for our 15-minute and three 5-minute votes. I think we
ought to come back and hear the witnesses. [Laughter.]

Mr. Goodlatte?

Mr. GOODLATTE. Thank you, Mr. Chairman. I will abbreviate my
statement.

Because the United States has been the pioneer for intellectual
property protections, it is no surprise that copyright industries are
so successful and are so crucial to our national economy. The U.S.
copyright industry has created millions of high-skilled, high-paying
U.S. jobs and has contributed billions to our economy.

However, the proliferation of copyright piracy in America is
growing and is threatening to undermine the very copyright protec-
tions our founding fathers envisioned. The same fast Internet con-
nections and innovative technologies that continue to bring us won-
derful new products can also be used to download, upload and oth-
erwise share illegal copies of songs, movies, games and software at
an unprecedented level.

To combat this rising theft, I am pleased to cosponsor this legis-
lation which strengthens many provisions in the law, including in-
creasing penalties for civil violations and repeat offenders, allowing
treble damages in counterfeiting cases, increasing statutory pen-
alties in counterfeiting cases, and increasing the maximum pen-
alties for trafficking in counterfeit goods when those offenses en-
danger public health and safety.

The bill creates an Office of U.S. IP Enforcement Representative
within the executive office of the President to coordinate all the
various agencies and departments that work on IP enforcement
issues and to serve as the President’s principal advisor for IP mat-
ters. In addition, it increase the number of IP liaisons from the
Patent and Trademark Office in U.S. embassies around the world,
and enhances the Department of Justice’s computer crime units to
make sure they are equipped and being used to prosecute IP viola-
tions.

While I am a cosponsor of this legislation and believe it is a very
good start, I also acknowledge that the bill is not perfect, and note
that some of the technology and online sectors and the Internet
users community have raised concerns about the effect that some
of the damages provisions in the bill could have on innovation and
their legitimate operations. I look forward to working with the
Chairman and others on these issues as we consider this com-
prehensive update of our Nation’s intellectual property laws.

I yield back.

Mr. BERMAN. I thank the gentleman.

The gentlelady from Texas, Sheila Jackson Lee.

Ms. JACKSON LEE. Thank you very much, Mr. Chairman.

I am very pleased to join as an original cosponsor of this legisla-
tion. As I look at the witnesses and can imagine the diversity of
their statements, I might offer the thought that Americans are not
absolutely against trade. They just want it to be a two-way street
and they want it to work for them.

The same thing with this question of piracy and the stealing of
our creativity. What it does is it dumbs down the American genius
and simply we have to protect that. That is what this legislation
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stands for—the opportunity for us to be creative and the oppor-
tunity for trade to be a two-way street. Enforcement has to be the
key of moving us into the 21st century to ensure that more of us
create and more of us have our creations protected.

I thought one of the glaring insults of this piracy and trademark
violation had to do with the incident in June, where counterfeit
toothpaste containing a dangerous chemical was distributed and
sold to U.S. consumers under a trademark owned by the company
Colgate-Palmolive. The trademark holders were forced to apologize
for the ill-effects of a product they had no part in creating or dis-
tributing, and the company suffered a loss of both reputation and
sales.

As we make our way through this legislation, I am considering
and would hope that we would consider an enhancement of pen-
alties on the trademark violation if, for example, there is an injury,
a physical injury or an injury in some other form, so that there 1s
an increased penalty, not a tort action, but an absolute increased
penalty as it results in the harm to the individual who may have
consumed the particular product.

Mr. Chairman, I think this is an important step forward. En-
forcement has to be the key to protect what is ours, and certainly
to build our trade and effectively protect our creativity. I believe
this is an important step and important legislative initiative.

With that, I will yield back.

Mr. BERMAN. Thank you.

We have about 7 minutes. I don’t want to put my friend from
California under the notion of what she says

Would you like to make your statement when we come back?

Ms. LOFGREN. I will make a statement of about 2 minutes.

Mr. BERMAN. You got it.

Ms. LOFGREN. I just would like to say that the hearing we had
in October I thought was a good one, focusing on international pi-
racy and what can bring us together. One of the things I note is
that when we inspect less than 1 percent of the containers coming
into the United States, this bill is not going to stop the piracy that
we see that infuriates us, especially in China and in Russia. There
are parts of this bill that I think are important. I would like to say
I am deeply troubled by section 104 and I would ask unanimous
consent to put in the record a letter signed by myself, Congressman
Sensenbrenner, and Congressman Boucher, including a letter
signed by 25 law intellectual professor law professors, expressing
concern on section 104.

Mr. BERMAN. That will be included in the record.

[The information referred to is available in the Appendix.]

Ms. LOFGREN. Thank you.

I do believe, as Mr. Boucher has indicated, that the statutory
damages would have the effect of chilling innovation and pre-
venting economic growth. It is of grave concern to me.

There are other elements of the bill that I am sure we can work
together on, but absent some modification, these statutory damages
would provide for $1.5 million in statutory damages for a single
CD. I think that is unreasonable, and I look forward to continuing
to work with my friend from California on this.

I would yield back.
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Mr. BERMAN. I can’t resist pointing out that the 104 authority is
a discretionary authority. It is not a mandate.

Ms. LOFGREN. If I could just note, the courts have plenty of dis-
cretion right now and this section is unnecessary, but we will have
a long dialogue on this, I am sure.

Mr. BERMAN. I am sure we will. I didn’t want my silence to be
acquiescence. [Laughter.]

I would recognize the gentlelady from Ohio, Ms. Sutton.

Ms. SurToN. Mr. Chairman, I will put my statement into the
record. Thank you.

Mr. BERMAN. Okay. Thank you very much.

[The prepared statement of Ms. Sutton follows:]

PREPARED STATEMENT OF THE HONORABLE BETTY SUTTON, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF OHIO

Mr. Chairman,

Thank you for calling this important hearing today. I would like to thank the pan-
elists for their participation and for their thoughtful remarks.

H.R. 4279, the “Prioritizing Resources and Organization for Intellectual Property
Act of 2007,” will help to reduce counterfeiting and piracy and increase our Nation’s
economic strength. I want to thank the Chairman for his efforts to preserve the jobs
of my constituents through enforcement of our intellectual property laws. I hope
that we can continue to work together toward the goal of eliminating counterfeiting
and piracy for the safety and security of all Americans.

Thank you.

Mr. BERMAN. We will recess for votes. We will be back to hear
the reason we came.

[Recess.]

Mr. BERMAN. We will resume the hearing. I would like to intro-
duce our excellent panel of witnesses. For one of the introductions,
I would like to recognize the Chairman of the Committee, Mr. Con-
yers.

Mr. CONYERS. Thank you, Mr. Chairman.

It is my pleasure to introduce James Hoffa, a Michigander. He
joined the union when he was 18 years old. My father knew his fa-
ther. My dad was an international representative for the United
Automobile Workers. Of course, I knew James Hoffa’s father as
well. And so I am very proud of him. He is more than just a power-
ful labor leader. His interest in human rights, civil rights, and
other issues makes him someone that I am proud to say comes
from Detroit. We have had a good working relationship for a num-
ber of decades now.

Thank you.

Mr. BERMAN. Thank you, Mr. Conyers.

Going back to the other panelists, Sigal Mandelker is Deputy As-
sistant Attorney General in the Criminal Division of the Depart-
ment of Justice, and has been since July of 2006. She supervises
the child exploitation and obscenity section, the computer crime
and intellectual property section, the domestic security section, and
the Office of Special Investigations.

Prior to joining the Department of Justice, Ms. Mandelker served
as counselor to the Secretary of Homeland Security, was an Assist-
ant United States attorney in the Southern District of New York,
and clerked for Justice Clarence Thomas on the United States Su-
preme Court, and the Honorable Edith Jones on the United States
Court of Appeals for the Fifth Circuit.
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Ms. Mandelker received her bachelor’s degree from the Univer-
sity of Michigan and her law degree from the University of Penn-
sylvania.

Chairman Conyers has introduced Mr. Hoffa, who we are very
pleased to have as part of our panel.

Next to him is Gigi Sohn, who is President and Co-founder of
Public Knowledge, a nonprofit organization that addresses the pub-
lic stake in the convergence of communications policy and intellec-
tual property law. Ms. Sohn’s comments and articles on intellectual
property and telecommunications matters have appeared in a vari-
ety of publications, including the New York Times and The Wash-
ington Post.

Ms Sohn is a nonresident fellow at the University of Southern
California Annenberg Center, and a senior fellow at the University
of Melbourne faculty of law in Melbourne, Australia. Ms. Sohn
holds a BS in broadcasting and film from Boston University and a
law degree from the University of Pennsylvania Law School. You
can all get together.

Richard “Rick” Cotton is Executive Vice President and General
Counsel of NBC Universal. He supervises the NBC Universal law
department, among other duties. Prior to his appointment, Mr. Cot-
ton held other positions within NBC, including President of Lon-
don-based CNBC Europe.

Prior to his work for NBC, Mr. Cotton was in private practice
and served as Deputy Executive Secretary of the United States De-
partment of Health, Education and Welfare, and was law clerk to
another of my favorite judges, Judge J. Skelly Wright of the U.S.
Court of Appeals for the District of Columbia, and law clerk to one
of my favorite judges, Justice William Brennan of the United
States Supreme Court.

Mr. Cotton holds a law degree from Yale Law School.

None of that should be taken as any comment about either Edith
Jones or Clarence Thomas. [Laughter.]

Without objection, I authorize myself to declare a recess of the
hearing at any point.

I would ask the witnesses now to let you know that your pre-
pared statements will all be made part of the record in their en-
tirety. I would ask you now, if you would, to summarize your testi-
mony in 5 minutes or less. To help you stay within that time, there
is a timing light at your table. When 1 minute remains, the light
will switch from green to yellow, and then red when 5 minutes are
up.
We welcome all of you, and Ms. Mandelker, why don’t you start?

TESTIMONY OF SIGAL P. MANDELKER, DEPUTY ASSISTANT AT-
TORNEY GENERAL, CRIMINAL DIVISION, U.S. DEPARTMENT
OF JUSTICE, WASHINGTON, DC

Ms. MANDELKER. Thank you, Chairman Berman, Chairman Con-
yers, Ranking Member Coble, and Members of this Committee.
Thank you for the opportunity to discuss the efforts of the Depart-
ment of Justice to protect intellectual property rights through
criminal enforcement. This Committee has been an important part-
ner in this effort, and I look forward to discussing ways in which
we can further enhance our efforts to combat IP theft.
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The proliferation of harmful counterfeit products entering our
marketplace, the emergence of organized criminal syndicates in-
creasingly financed by IP theft, and the exponential growth of IP
crime worldwide emphasize the importance of criminal enforcement
to protecting IP rights.

In addition to establishing the intellectual property task force
within the department to focus greater attention to IP enforcement
efforts, the department plays a key role in targeted and coordi-
nated administration efforts. First, we are an integral part of Presi-
dent Bush’s strategy targeting organized piracy, or STOP initiative.
We work closely with our partners in other departments, local and
national law enforcement’s rights-holders, and our international
partners in a coordinated and aggressive strategy to fight global in-
tellectual property crime.

Second, we have significantly increased our domestic enforce-
ment efforts. We now have over 230 computer hacking and intellec-
tual property, or CHIP, prosecutors dedicated to these crimes, and
25 specialized CHIP units spread across the country. In the Crimi-
nal Division, where I work, we have 40 prosecutors in the computer
crimes and intellectual property section, including 14 who are spe-
cifically dedicated to combating IP theft. These efforts are yielding
results. In fiscal year 2007, 287 defendants were sentenced on IP
charges, representing a 35 percent increase over fiscal year 2006
and a 92 percent increase over fiscal year 2005.

Third, with the advent of the Internet and the steady increase
in counterfeit products smuggled across our borders, we are placing
great emphasis on our international efforts. We now have two in-
tellectual property law enforcement coordinators stationed over-
seas—one in Bangkok and one in Sofia, Bulgaria. Indeed, I just got
back from Bangkok, where we launched a new intellectual property
crime enforcement network in Southeast Asia, with high-level law
enforcement and customs officials from 13 countries.

Of course, IP theft in the People’s Republic of China remains a
key concern to the department and the administration. So we have
enhanced our law enforcement relationships with China’s ministry
of public security. This past summer, these efforts resulted in the
largest-ever joint FBI-MPS international piracy operation, result-
ing in the seizure of over $500 million worth of counterfeit software
and the dismantlement of what is believed to be one of the largest
piracy syndicates in the world.

Fourth, we are working closely with victim rights-holders, both
by putting on joint training conferences, and most importantly
through our aggressive enforcement actions.

We are also working, of course, with this Committee and Con-
gress on new policy initiatives and legislative tools to improve our
enforcement efforts. While we are still in the process of reviewing
the PRO-IP Act introduced last week, and hope to be able to pro-
vide more comprehensive comments at a later time, I wanted to
share the administration’s preliminary views toward this legisla-
tion.

First, we greatly appreciate that the PRO-IP Act incorporates a
large number of legislative recommendations contained in the ad-
ministration’s Intellectual Property Protection Act of 2007. These
include provisions to increase penalties, harmonize and strengthen
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forfeiture and restitution provisions, and ensure that exportation
and transshipment of pirated goods to the U.S. are subject to crimi-
nal penalties.

I thank you, Chairman Berman and Chairman Conyers, on your
remarks regarding working with the administration on other key
provisions in this bill. As my written testimony reflects, we do have
significant concerns with title V of the act, which we believe could
have a detrimental effect on how the department conducts intellec-
tual property enforcement.

I see that my time has expired, so in conclusion I would like to
thank you and other Members of the Committee for your leader-
ship on protecting IP rights. We look forward to continuing to work
with this Committee on the PRO-IP Act and to identify ways in
which to advance our common goal of providing owners of intellec-
tual property with the robust legal protections that they deserve.

[The prepared statement of Ms. Mandelker follows:]
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Introduction

Chairman Berman, Ranking Member Coble, and Members of the Committee,
thank you for the opportunity to discuss the Department of Justice’s efforts to protect
intellectual property rights through criminal enforcement. This Committee has been an
important partner in this effort and T look forward to discussing additional ways in which
we can enhance our efforts to improve intellectual property protection.

As America continues its transformation into an information- and innovation-
based economy, the Department has made the protection of America’s creative assets one
of its top priorities. With the advent of new technologies, a global supply chain
economy, and the increased involvement of transnational criminal organizations, criminal
enforcement is now more important than ever in protecting intellectual property rights.

Today, the Department is dedicating more energy and resources than ever before
to the protection of U.S. intellectual property rights from the increasing theft and
exploitation of these rights by criminals. As an integral part of President Bush’s Strategy
Targeting Organized Piracy, or “STOP”, initiative, we work closely with our partners in
other Departments, local and national law enforcement, rights holders, and our
international partners in a coordinated and aggressive strategy to fight global intellectual
property crime.

Under the umbrella of the STOP initiative and the Department of Justice’s Task
Force on Intellectual Property, we have significantly increased our domestic enforcement
efforts, with a special emphasis on organized criminal operations and counterfeiting
crimes that threaten the health and safety of Americans. Additionally, recognizing that
an increasing number of IP crimes are global in nature, we have stepped up our
international outreach efforts to strengthen enforcement capacity in foreign nations and
increase cooperation in joint operations. And finally, in the legislative package that the
Attorney General transmitted to Congress on May 14, 2007, the Department is seeking
additional tools to help prosecute and deter intellectual property thieves.

My remarks today will describe in more detail the Department’s contributions to
the coordinated U.S. Government effort to protect intellectual property rights. In
addition, although we are still reviewing the Prioritizing Resources and Organization for
Intellectual Property Act, I will provide some preliminary comments with the hope that
we can work together in the coming weeks to achieve our common goal: increasing the
protection of intellectual property rights through strong and coordinated enforcement
efforts by the federal government.

The Department’s Domestic Criminal Enforcement Efforts

In 2004, the Department created a Task Force on Intellectual Property (“IP Task
Force™) to conduct a comprehensive assessment of its [P enforcement program and to
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coordinate efforts across the Department and strengthen its enforcement resources. The
Task Force analyzed existing resources and proposed significant improvements in the
following areas: Criminal Enforcement; International Cooperation; Civil Enforcement;
Antitrust Enforcement; Legislation; and prevention. Following the review, the IP Task
Force made 31 specific recommendations, including a directive that the Department hire,
train and retain more intellectual property prosecutors in order to keep pace with the
growing number and complexity of criminal piracy and counterfeiting operations. The
Department implemented all 31 recommendations of the Task Force, and today has more
prosecutors focusing on intellectual property crime than at any time in its history.

i The CHIP Network and CCIPS

Over the last few years, the Department has significantly increased our
enforcement efforts, including the number of prosecutors focused on intellectual property
crimes nationwide. The Department currently has a national network of approximately
230 specially-trained Computer Hacking and Intellectual Property (CHIP) prosecutors in
U.S. Attorneys Offices across the country. In June of 2006, the Department designated
seven new Computer Hacking and Intellectual Property (CHIP) units in U.S. Attorneys
Offices nationwide, bringing the total number of such specialized units to 25. We are
already seeing significant increases in CHIP Unit prosecutions: in FY 2007, CHIP Units
successfully obtained sentences against 199 defendants for IP offenses, representing an
80% increase over the 110 defendants sentenced by CHIP Units in FY 2006.

This national network of CHIP prosecutors is trained and supported by the
Criminal Division’s Computer Crime and Intellectual Property Section (CCIPS), in
conjunction with the Executive Office of U.S. Attorneys (EOUSA). To improve its
support and coordination of the CHIP Network, CCIPS created a dedicated position
devoted exclusively to these responsibilities — the National CHIP Coordinator — and filled
the position with a highly experienced CHIP prosecutor on a two-year detail from the
Northern District of California.

In addition to its responsibilities to the CHIP Network of Assistant U.S.
Attorneys, CCIPS has fourteen prosecutors dedicated exclusively to prosecuting
intellectual property crime. These attorneys prosecute single- and multi-district cases
across the country. From 2002 — 2006, CCIPS’ criminal caseload increased more than
800%, and in FY 2007, CCIPS attorneys charged 82 defendants with IP crimes, a 35%
increase over the 64 new cases opened in FY 2006. CCIPS also conducts extensive
training of foreign law enforcement on intellectual property crime and enforcement. In
fact, in 2006 alone, CCIPS provided training and technical assistance to more than 3,300
foreign prosecutors, judges, and investigators from 107 countries.
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ii. Criminal Prosecutions

At the core of the Department of Justice’s IP enforcement program are criminal
prosecutions, and the Department has worked hard to increase both the quality and the
number of intellectual property prosecutions nationwide. Through the dedicated eftorts
of U.S. Attorney's Offices, our Criminal Division, and law enforcement across the
country, the Department filed 217 intellectual property cases in FY 2007, representing a
7% increase over cases reported in FY2006 (204), and a 33% increase over cases
reported in FY2005 (169). Also in FY2007, 287 defendants were sentenced on
intellectual property charges, representing a 35% increase over FY20006 (213) and a 92%
increase over FY 2005 (149).

The increase in prosecutions in FY 2007 is not an aberration, but rather reflects a
continuing trend. For example, in FY 2006, federal prosecutors convicted 187
defendants of criminal copyright and trademark offenses alone — an increase of 57% over
the previous year. Thirty-nine (39) of those defendants received terms of imprisonment
of 25 months or more, a 130% increase from the 17 sentenced to such terms in
2005. Indeed, in the previous year (FY 2005), the Department prosecuted twice the
number of defendants for intellectual property violations than it had in F'Y 2004.

As these statistics highlight, the Department’s prioritization of the most serious
intellectual property crimes is paying off in terms of more convictions and higher
sentences. That, in turn, leads to increased deterrence for both the individual defendant
and the general public. Deterrence is a key component of any effective enforcement
strategy, and it is one reason that we publicize IP prosecutions through the print media as
well as through online distribution channels, such as CCIPS’ website,
www.cybercrime.gov. Among other things, the website seeks to publicize the federal TP
prosecutions of the CHIP Network, Assistant U.S. Attorneys, and CCIPS prosecutors,
which in the past year alone have included:

Justice Department Announces Conviction in P2P Crackdown

On November 14, 2007, in the Eastern District of Pennsylvania, Duc Do, 25, of
Orlando, Florida, pleaded guilty to a two-count felony information charging him with
conspiracy to commit criminal copyright infringement and copyright infringement in
violation of the Family Entertainment Copyright Act. Duc Do’s conviction is the seventh
in a series of convictions arising from Operation D-Elite, a nationwide federal
enforcement operation against the illegal distribution of copyrighted movies, music,
software and games over Peer-to-Peer (“P2P”) networks employing the BitTorrent file-
sharing technology.

Counterfeit Trafficker Gets 57 Month Prison Term, $7 Million Forfeited

On October 12, 2007, in the Eastern District of Virginia, Abbas Chouman, 43, of
Astoria, N.Y., was sentenced to serve 57 months in prison on one count of conspiracy to
commit criminal copyright infringement by U.S. District Judge Henry E. Hudson of the
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Eastern District of Virginia. Chouman was also ordered to forfeit $7 million. Chouman
pleaded guilty to conspiracy on July 3, 2007, for operating a store that sold more than $7
million worth of counterfeit clothing. He was the fifth of seven defendants to be
sentenced as a result of Operation Throwback, a multi-agency, multi-state federal
enforcement operation targeting traffickers in counterfeit and pirated goods that resulted
in arrests in four states during March of this year.

Two Bay Area Men Indicted on Charges of Economic Espionage

On September 26, 2007, in the Northern District of California, two Bay Area men
were indicted on charges of economic espionage and theft of trade secrets, and a related
conspiracy charge. Defendants Lan Lee and Yuefi Ge allegedly conspired to steal trade
secrets involving computer chip design and development from their employer and
another company, and sought to obtain venture capital funding from the government of
China, in particular the 863 Program and the General Armaments Department. The 863
Program is a funding plan created and operated by the government of the People’s
Republic of China, also known as the national High Technology Research and
Development Program.

Remaining Two Defendants Sentenced In Largest CD & DVD Manufacturing Piracy and
Counterfeiting Scheme Prosecuted in the United States to Date

On August 6, 2007, in the Northern District of California, two co-defendants were
each sentenced to 37 months in prison for conspiracy to commit copyright infringement
and trafficking in counterfeit goods and labels. The defendants led piracy and
counterfeiting schemes by using sophisticated replication machinery for the mass
reproduction of copyrighted works. The sentences were the result of Operation Remaster,
an extensive undercover investigation by the FBI in which agents seized approximately
494,000 pirated music, software, and movie CDs, and DVDs, and more than 6,135
stampers (devices used to produce high-quality counterfeit copies on optical disks), from
13 different locations. This case is believed to be the largest ever manufacturing case
involving commercially duplicated, high-quality counterfeits that closely resemble
authentic CDs in US history.

Former Chinese National Convicted for Committing Economic Espionage To Benefit
China Navy Research Center in Beijing and For Violating the Arms Export Control Act

On August 2, 2007, in the Central District of California, defendant Xiaodong
Sheldon Meng was convicted of violating the Economic Espionage Act, the Arms Export
Control Act, and the International Traffic in Arms Regulations. Meng willingly violated
the Economic Espionage Act by possessing a trade secret belonging to Quantum3D.
Meng, knowing it would benefit the China Navy Research Center, exported source code
for a visual simulation software program used for training military fighter pilots. This is
the first conviction for the illegal export of military source code in US history.
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Eighteen Charged with Racketeering in Internet Drug Distribution Network

On August 2, 2007, in the Southern District of California, a 313-count indictment
charged 18 individuals with operating an online pharmaceutical distribution network
known as Aftpower. The Affpower organization received over 1 million Internet orders
for controlled and non-controlled prescription pharmaceuticals from customers in all 50
states, and it generated more than $126 million in gross revenue. Affpower allegedly paid
licensed doctors to issue prescriptions based only on answers to health questionnaires
filled out over the Internet and requiring no mental or physical exams. The defendants
have been charged with various crimes, including racketeering and conspiracy to commit
racketeering, distribution and dispensing of controlled substances, mail and wire fraud,
and conspiracy to dispense and dispensing of misbranded drugs with the intent to defraud
and mislead. Twelve individuals have already pleaded guilty in connection with the
Affpower conspiracy.

29 Defendants in Three States Charged with Conspiracy to Smuggle Counterfeits

On June 6, 2007, in Brooklyn, New York, 29 defendants were charged in three
separate complaints with conspiracy to smuggle over 950 shipments of merchandise into
the United States through ports of entry at Newark, N.J., Houston Texas, Long Beach,
California, New York Container Terminal in Staten Island, N.Y, and John F. Kennedy
International Airport. The counterfeit merchandise was principally from China. Four of
the defendants were also charged with money laundering. The charges resulted from a
19- month coordinated initiative by ICE and Customs and Border Protection.

Nine Convictions for Selling $30 Million of Counterfeit Software on eBay

On June 22, 2007, in the District of Wisconsin, Department prosecutors obtained
the eighth and ninth felony convictions involving the eBay auction sales of counterfeit
Rockwell Automation software. All nine defendants pled guilty in separate proceedings
to felony copyright infringement for selling counterfeit Rockwell Automation software
on eBay. The software had a combined retail value of approximately $30 million. These
convictions are part of a larger Department initiative combating online auction piracy
nationwide.

Extradited Australian Ringleader Gets 51 Months for Software Piracy

On June 22, 2007, in the Eastern District of Virginia, Hew Raymond Griftiths was
sentenced to 51 months in prison for crimes committed as leader of one of the oldest and
most renowned Internet software piracy groups worldwide. From his home in Australia,
Griffiths violated the criminal copyright laws of the United States as the leader of an
organized criminal group known as DrinkOrDie, which caused the illegal reproduction
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and distribution of more than $50 million worth of software, movies, games and music.
This was one of the first ever extraditions for an intellectual property offense.

Ex-Employee of Coca Cola and Co-defendant Sentenced for Stealing Trade Secrets

On May 23, 2007, in the District of Georgia, two defendants were sentenced after
being charged with conspiring to steal and sell trade secrets of the Coca Cola Company.
Joya Williams, a former employee of Coca-Cola, was sentenced to 8 years in prison and
Tbrahim Dimson was sentenced to 5 years in prison. The convictions resulted from an
FBI investigation, which was initiated after PepsiCo provided the FBI with a copy of a
letter from someone claiming to be a Coca-Cola employee and offering PepsiCo
classified information about the Coca-Cola Company.

Eleven Indicted for Scheme to Import Adulterated Counterfeit Drugs for Sale on Internet

09/20/06 (Atlanta, GA): Eleven individuals and an Atlanta-based company were
indicted on charges related to a scheme to sell counterfeit drugs over the internet.
According to the indictment, the defendants marketed approximately 24 different drugs,
including versions of Ambien, Valium, Lipitor, and Vioxx, through spam advertisements.
Instead of buying safe and authentic generic versions of these vital drugs from Canada,
customers were unwittingly buying adulterated fakes manufactured in an unsanitary
house in Belize.

Texas Pharmacist Sentenced to Two Years in Prison for Selling Counterfeit Drugs

On September 25, 2000, in Houston, Texas, a licensed pharmacist was sentenced
to two years imprisonment for selling counterfeit and misbranded Cialis and Viagra from
China. He was convicted by a jury’s verdict in May 2006 after a two-day trial during
which the United States proved he had ordered counterfeit and misbranded
pharmaceuticals from China via the internet and arranged for the drugs to be shipped to
him at his home in Sugarland, Texas.

Internet Distributor of Pirated Software Sentenced to 6 Years’ Imprisonment and Ordered
to Pay $4.1 Million in Restitution

On August 25, 20006, in the Eastern District of Virginia, a Florida man was
sentenced to six years in prison and ordered to pay $4.1 million in restitution for
operating a for-profit piracy website known as BUYSUSA com. The ordered forfeiture
included a wide array of assets, including two Cessna airplanes, a helicopter, a
Lamborghini, a 2005 Hummer, a 28 foot boat, and an ambulance.
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Florida Men Sentenced to Terms of 7 and 8 Years’ Imprisonment, respectively, for
Massive Conspiracy to Sell Counterfeit Goods. Including Electrical Cords and Batteries

On August 25, 2006, in the Southern District of Florida, two men were sentenced
to 97- and 87-month prison terms, respectively, for a massive conspiracy to sell
counterfeit goods, including but not limited to electrical cords, batteries, and handbags
bearing the counterfeit marks of Underwriters Laboratories, Duracell, and Louis Vuitton
and Gucci, respectively.

Operations FastLink and SiteDown: Continued Convictions in Largest International
Online Piracy Enforcement Actions

In addition to the above cases, the Department has continued to prosecute
defendants from the two largest international enforcement actions ever undertaken
against online piracy, known as Operations FastLink and SiteDown. The takedowns of
these international FBI undercover operations in 2004 and 2005, respectively, resulted in
a total of more than 200 search warrants executed in 15 countries; the confiscation of
hundreds of computers and illegal online distribution hubs; and the removal of more than
100 million dollars worth of illegally-copied copyrighted software, games, movies, and
music from illicit distribution channels. Countries participating in these U.S.-led
operations included: France, Canada, Sweden, Denmark, the Netherlands, the United
Kingdom, Portugal, Hungary, Israel, Spain, Australia, Singapore, Belgium, and Germany.
Together, these operations have resulted in over 100 felony convictions to date. On
October 3, 2007, in the Eastern District of Virginia, Department prosecutors obtained the
53rd conviction in Operation FastLink.

The Department’s International Programs

As Operations FastLink and SiteDown show, prosecuting criminal organizations
engaged in large-scale piracy and counterfeiting operations requires the ability to reach
beyond America’s borders. The growth in global trade and communications networks
makes America’s intellectual property assets increasingly susceptible to exploitation by
criminal organizations that operate overseas. The Department has found in several
investigations that criminals are using industrial-scale overseas manufacturing facilities
to produce counterfeit products and pirated optical discs on a commercial scale.
Criminals are also using servers located overseas to host massive repositories of pirated
software, movies, and music — some of which have not yet been released on commercial
markets — with the belief that they will be beyond the reach of U.S. law enforcement and
outside the interest of foreign law enforcement.

The Department is attacking this significant problem with a multi-faceted strategy
that includes increased dedication of personnel to foreign enforcement coordination;
broader international outreach and education efforts; more joint investigations and
enforcement operations with foreign law enforcement; and new and stronger mechanisms
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for cooperation with counterfeit source countries such as China. For instance, in 2006,
the Department established the first ever IP Law Enforcement Coordinator for Asia in
Bangkok, Thailand; and this past November, the first IPLEC Coordinator for Eastern
Europe began work in Sofia, Bulgaria. Both IPLEC positions are dedicated to advancing
the Department’s regional TP goals through training, outreach, and the coordination of
investigations and operations against 1P crime throughout the region.

On October 23-26, 2007, the U.S. Department of Justice hosted a regional
conference of approximately 60 key law enforcement officials from over a dozen nations
in Asia, with the aim of launching the IP Crimes Enforcement Network (IPCEN), an
international network targeting large-scale intellectual property crimes. This week-long
gathering in Bangkok, Thailand, was organized by CCIPS and our IPLEC for Asia, with
the assistance of the Association of Southeast Asian Nations (ASEAN), the U.S. Patent
and Trademark Office, and the U.S. Department of State.

High-level police and customs officials and prosecutors from the United States,
China, Australia, Brunei, Cambodia, Indonesia, Japan, Laos, Philippines, Singapore,
South Korea, Thailand and Vietnam took part in the conference. The IPCEN will serve
two primary functions in the future. First, it will operate as a forum to exchange
successful investigation and prosecution strategies in combating piracy and counterfeiting
crimes. Second, the IPCEN will strengthen communication channels to promote
coordinated, multinational prosecutions of the most serious offenders. Additionally, in
recognition that effective prosecution of intellectual property crime depends heavily on
cooperation between victims and law enforcement authorities, industry representatives
also addressed the TIPCEN conference regarding the scope and severity of counterfeiting
crimes in Asia, and discussed ways to collectively enhance enforcement efforts.

The Department’s outreach is not limited by regions or countries. For instance, in
2006 alone, Criminal Division prosecutors provided training and technical assistance on
IP enforcement to over 3,300 foreign prosecutors, investigators, and judges from 107
nations. However, some countries pose greater problems than others for U.S. intellectual
property protection efforts. Pirated and counterfeit goods coming from China, for
example, have been of particular concern to U.S. intellectual property rights holders and
law enforcement. The Department is confronting this issue, in part, by building stronger
international mechanisms to foster cooperation and joint investigations with China.

Any solution to this massive enforcement problem must begin with greater
cooperation and coordination on joint criminal investigations and prosecutions. To that
end, in March 2007, the Criminal Division hosted and chaired the inaugural meeting of
the Intellectual Property Criminal Enforcement Working Group (“IPCEWG”) of the
U.S.-China Joint Liaison Group for Law Enforcement Cooperation (“JLG”), which
included 15 Chinese law enforcement officials and the Ministry of Public Security’s Vice
Director General of the Economic Crimes Investigation Department, as well as officials
from the FBI and Department of Homeland Security. The IPCEWG met again alongside
the annual JLG Plenary meeting in Beijing, China in June 2007. The working group’s
principal focus is on the development of more U.S.-China joint operations to combat
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transnational IP crime, in particular crimes committed by organized criminal groups and
crimes that threaten public health and safety.

The IPCEWG has already yielded unprecedented results. On July 23, 2007, 25
Chinese nationals were arrested and more than half a billion dollars worth of counterfeit
software was seized as a result of the largest ever joint investigation conducted by the
FBI and the People’s Republic of China. This operation, code-named “Operation
Summer Solstice,” was one of the cases nominated to the IPCEWG for joint investigation
and prosecution. China’s Ministry of Public Security (“MPS”) searched multiple
businesses and residential locations and seized more than a half billion dollars in
counterfeit and pirated software, $7 million in assets, and confiscated over 290,000
counterfeit software CDs and Certificates of Authenticity. The criminal syndicate
dismantled by the FBT and MPS is believed to be the largest of its kind in the world,
responsible for distributing an estimated $2 billion in counterfeit Microsoft software.

The Department also led an initiative with members of the G8 industrialized
nations to develop a framework for cooperation on intellectual property crime
investigations. In November 2006, all members of the G8’s Lyon-Roma anti-crime
group approved the “Principles and Recommendations for Cooperative Investigation and
Prosecution of Serious and Organized Intellectual Property Rights Crime,” which set
forth a foundation for future cooperation on criminal IP enforcement among the G8
members. In June 2007, the G8 Leaders endorsed the Principles and Recommendations
at their annual Summit in Munich, Germany.

The Department’s Civil Enforcement Efforts

The Civil Division has supported the enforcement of IP rights by owners of those
rights principally through participation in private law suits as amicus. Most recently, on
December 3, 2007, the Department moved to intervene to defend the constitutionality of
the Copyright Act’s statutory damages provision in post-trial briefing in Capitol Recordls
Inc. v. Thomas, where a jury convicted a peer-to-peer user of willful copyright
infringement and imposed statutory damages. In addition, since October 2004, the
Department has filed 18 amicus briefs in 14 Supreme Court cases, and numerous other
cases in the lower courts. Recently, in three important patent cases -- Microsofi v. A1& T
Corp, KSR Imternational v. Teleflex, and MedImmune v. Genentech -- the Supreme Court
adopted the arguments of the Department recognizing the important balance between
intellectual property rights and the overarching aim of spurring innovation.

In addition, the Civil Division's Office of Consumer Litigation (“OCL”) handles
criminal and civil cases involving intellectual property laws that protect public health and
safety, particularly in the regulation of drugs and medical devices by the Food and Drug
Administration. To maintain the high quality of drugs and medical devices sold in the
United States, allegations regarding counterfeit or adulterated drugs or medical devices
are taken very seriously, as problems associated with these drugs or devices can threaten
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human health. In one recent case that is indicative, United States v. Albers, OCL
attorneys have assisted in the prosecution and conviction of top officials in companies
charged with distributing counterfeit Lipitor, among other drugs. To date, twenty-four
individuals have been charged, and sixteen convicted in connection with that
investigation. More than $5.2 million in assets have been ordered forfeited and terms of
imprisonment totaling 34 years have been imposed.

Since the 2006 Progress Report of the Department of Justice’s Task Force on
Intellectual Property, the Antitrust Division has continued to promote respect for
intellectual property rights in the administration of antitrust law through numerous
competition advocacy presentations to international and United States audiences. In
April 2007, the Division, together with the Federal Trade Commission, issued a report
entitled ANTITRUST ENFORCEMENT & INTELLECIUAL PROPERTY RIGHTS: PROMOTING
INNOVATION AND COMPETITION, which set forth key areas of debate and consensus
regarding the antitrust analysis of six categories of intellectual property licensing
practices. The Division also issued two favorable business review letters analyzing the
competitive impact of patent licensing polices proposed by technology standard-setting
organizations, and it assisted the Solicitor General in drafting briefs on IP-related cases
including Quania Compuler, lrrc. v. LG Electronics, Irc., for which the Supreme Court
has granted certiorari.

Interagency Coordination

The Department plays an active role in the President’s STOP initiative, working
with other federal agencies to ensure an effective government-wide approach to
protecting intellectual property rights. The Department also works closely with industry
and victim rights holders to strengthen the public-private partnership so essential to
strong IP protection. For instance, as part of a focused outreach to the private sector, the
Department hosted a series of training conferences for IP rights holders on topics
including, 1) the investigation and prosecution of federal IP cases, 2) the parameters for
permissible cooperation and assistance in federal investigations by private rights holders,
and 3) procedures and tips for how best to report criminal violations of the copyright,
trademark, and trade secret laws. The latest such victims’ rights conference was
sponsored jointly with the U.S. Chamber of Commerce on November 28, 2007, in Miami,
Florida. Approximately 100 members of industry and the law enforcement community
attended the one-day training conference that covered, among other things, criminal case
studies and a detailed presentation on the permissible and appropriate parameters for
industry’s assistance to federal law enforcement.

Thanks in no small part to the efforts of Chris Israel, the Coordinator for
International 1P Enforcement, the Department has been able to work effectively with
other STOP agencies to support important Department initiatives. For example, the
Department supports the 1P enforcement missions of other Departments and agencies,
including the Special 301 process and Free Trade Agreement negotiations run by the U.S.
Trade Representative; the State Department’s 1P Training Coordination Group; and

10
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public outreach events for small businesses developed by the Department of Commerce.

Despite the widely divergent roles played by many of the agencies involved in the STOP
initiative, coordination and support amongst agencies has never been greater in the effort
to enforce IP rights.

The Need for New Criminal Enforcement Tools

The Department shares the Committee’s goal to improve enforcement efforts by
improving tools for Federal investigators and prosecutors to pursue counterfeiting and
piracy cases. We applaud the Committee’s leadership in this area and we are particularly
appreciative that HR. 4279, the Prioritizing Resources and Organization for Intellectual
Property Act (“PRO IP Act”), introduced on December 5, 2007, contains many important
provisions to enhance our tools. We are still in the process of reviewing this legislation,
and we hope to be able to provide more comprehensive comments at a later time. At this
time, however, we would like to offer some preliminary comments and also flag a few
areas of major concern.

i Shared Proposals

First, we greatly appreciate that the PRO IP Act incorporates (in Titles 1 and 11) a
large number of proposals that the Department previously recommended in the
Intellectual Property Protection Act of 2007 (“IPPA”), which the Attorney General
transmitted to Congress on May 14, 2007. These provisions will help ensure that U.S.
law enforcement is equipped to better protect intellectual property rights and provide real
deterrence against criminals seeking unjust enrichment by exploiting the creativity,
innovation, and reputation of American artists, inventors, and businesses.

Specifically, the PRO IP Act includes the following important provisions:

s Increases the maximum penalty for counterfeiting offenses from 10 years
to 20 years imprisonment where the defendant knowingly or recklessly
causes or attempts to cause serious bodily injury, and increases the
maximum penalty to life imprisonment where the defendant knowingly or
recklessly causes or attempts to cause death;

* Provides stronger penalties for repeat-offenders of the copyright laws;

» Implements forfeiture reforms to ensure the ability to forfeit property
derived from or used in the commission of criminal intellectual property
offenses;

o Strengthens restitution provisions for certain intellectual property crimes;

o (larifies that registration of copyright is not a prerequisite to criminal
prosecution,

11
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» Ensures that the exportation and transshipment of pirated goods through
the United States is subject to criminal penalties, just as the exportation of
counterfeit goods is now subject to criminal penalties.

At the same time, I note that the PRO IP Act does not include certain provisions
recommended by the Department in the /12’4 that would assist prosecutors in combating
IP crime, such as criminalizing attempts to commit criminal copyright infringement,
harmonizing the forfeiture and restitution provisions for Digital Millennium Copyright
and Economic Espionage Act offenses with those of other IP crimes, and amending 18
U.S.C. § 2516 to include criminal copyright infringement and trafficking in counterfeit
goods or services as predicate offenses for which a wire or oral intercept may be
obtained. We hope to further discuss these with this Committee in the coming weeks and
months.

ii. Restructuring Proposal: Title V

Title V of the PRO I’ Act would effect fundamental and substantial changes to
how the Department conducts intellectual property enforcement. For example, it
mandates that the Department’s criminal IP enforcement function be taken out of the
Criminal Division and placed into a newly-created Division dedicated solely to IP. This
Division would be headed by an “Intellectual Property Enforcement Officer” reporting
directly to the Deputy Attorney General. Title V also calls for the rapid deployment of
L0 new CHIP Units, 5 new IP Law Enforcement Coordinators overseas, and a large
number of TP-dedicated FBI personnel to field offices and FBT Headquarters.

These restructuring proposals raise a number of serious concerns for the
Department. For example, we believe that it would be ill-advised to create a new [P
Division within the Department of Justice, headed by an TP Enforcement Officer. There
are a number of factors that we believe the Committee should weigh carefully before it
takes such sweeping action, including the following:

1 The Department of Justice fights against the theft of intellectual property
most visibly through its enforcement of the Nation’s criminal laws, and
these efforts benefit greatly from close collaboration with other
components of the Criminal Division, including but not limited to the
Office of International Affairs (“OIA”), the Organized Crime and
Racketeering Section, the Asset Forfeiture and Money Laundering
Section, and the Narcotics and Dangerous Drug Section. For example,
OIA was instrumental in CCTPS' successful extradition from Australia of
Hew Raymond Griffiths earlier this year, to face criminal copyright
charges. On June 22, 2007, Griffiths was sentenced to 51 months’
imprisonment for his leadership of one of the most renowned piracy
groups operating on the Internet. CCIPS also works very closely with OlA
and the Criminal Divisions Overseas Prosecutorial Development and

12
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Training (OPDAT) section in a number of important international efforts,
including the aforementioned JLG, the G8, international training, and
capacity building, and the IPLEC program. Among other sections, CCIPS
works with the Narcotics and Dangerous Drug Section on prosecutions of
illegal online pharmacies, with the Organized Crime and Racketeering
Section on violent organized criminal syndicates that are branching out
into the lucrative market for pirated and counterfeit goods, and with the
Asset Forfeiture and Money Laundering Section (AFMLS) on forfeiture
matters. Moving the Department’s IP enforcement efforts out of the
Criminal Division will disrupt important relationships within the Criminal
Division and will make intradepartmental 1P coordination more difficult.

CCIPS supports and trains the national CHIP Network, in conjunction
with EOUSA. The CHIP Network of AUSAs consists -- like CCIPS itself
-- of prosecutors specially-trained to combat both computer crime and 1P
offenses. This network of approximately 230 AUSAs nationwide is a
cornerstone of the Department's IP enforcement program. To divide the
IP and computer crime functions of CCIPS between separate Divisions
would undermine its ability to continue to provide effective operational
support and training to the CHIP Network, which in turn would undermine
the cohesion and integration of the CHIP network itself.

A growing portion of TP crime involves the Internet, and virtually all the
large, multi-district IP cases led by CCIPS have involved computerized
evidence. Accordingly, the TP enforcement mission requires expertise and
core competencies in both IP and computer crime, and the Department
benefits greatly from the synergies between the two. For example,
CCIPS’s recently-established Cybercrime Laboratory provides critical
forensic support to both IP and computer crime investigations. This close
collaboration within CCIPS, as well as within and among the national
CHIP Network, could be jeopardized if the IP enforcement component
were split off from computer crime and placed into a separate Division.
Moreover, it may lead to duplicative administration and training programs.

The Department currently has 14 attorneys within CCIPS dedicated
exclusively to IP enforcement. Even with additional IPLECS mandated in
Title 5, the “IPE Division” would be significantly smaller than any other
Division in the Department, but would still carry significant administrative
overhead.

To the extent that Title V is intended to make the IP enforcement program
directly accountable to the Office of the Deputy Attorney General, that is
already being done under the current structure. Both the Criminal
Division and EOUSA report directly to ODAG. The IP Task Force
reports to the Attorney General through ODAG. Thus, the current
structure is not only working and achieving substantial results, but it also
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is ensuring that its components are accountable to the highest levels of the
Department.

The Department has demonstrated its willingness to reexamine, reassess, and restructure
its [P enforcement programs as necessary to maximize its effectiveness, as evidenced by
the establishment of the IP Task Force and the rapid implementation of its 31
recommendations. Notably, at no time during the IP Task Force's exhaustive internal
review of the Department’s IP program, its many consultations with prosecutors in the
field, or its frequent discussions with investigators and representatives of the 1P industry,
did anyone suggest the need to create an entirely new Division for IP. The Department’s
1P enforcement efforts have significantly increased under the current effective structure.

Restructuring Proposal: Title 111

Finally, with respect to Title III and its creation of a U.S. Intellectual Property
Enforcement Representative in the Executive Office of the President having various
responsibilities and exclusive cross-agency powers, while I am not in a position to
provide the Administration’s views at this time, I note that the Department historically
has been concerned with government re-structuring proposals in which non-law
enforcement officials are empowered to develop policies and objectives directly
impacting criminal investigations and prosecutions. Given the need for criminal
enforcement policies and priorities to be set by the Department of Justice in an impartial
manner based on law enforcement needs and the interests of justice, such proposals
require careful scrutiny to avoid such encroachments. Moreover, Title 111 is
objectionable because the function of the Office of the U.S. Intellectual Property
Enforcement Representative is more appropriately handled in a federal enforcement
agency, and it is not an office designed to provide policy support to the President

In addition, the Department has stated on past occasions that we should be careful
not to divert finite resources away from our core prosecution mission merely to fuel the
creation, maintenance, and servicing of additional bureaucracy, however well-intended
that new bureaucracy may be. Past re-structuring proposals have been premised on the
assumption that federal 1P enforcement is hampered by a lack of information sharing and
coordination within the United States government, with state and local officials, with
industry, and with law enforcement officials overseas. In the Department’s experience,
however, information flow and coordination among government agencies has never been
better. Government agencies having a stake in IP enforcement regularly coordinate and
exchange information through informal channels as well as formal groups, such as the
National Intellectual Property Coordination Council (NIPLECC), which coordinates
ongoing work under STOP. The STOP initiative has helped to coordinate and improve
the U.S. government’s overall response to protecting intellectual property rights.

One of the reasons the STOP initiative has been effective is that it sought to work
through existing interagency coordinating mechanisms and statutory regimes, rather than
creating additional bureaucratic structures and reporting responsibilities. In 2005,
Congress created the Office of the International IP Enforcement Coordinator, and made
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the head of that office also the Director of the National IP Law Enforcement
Coordination Council (NIPLECC). Because the STOP initiative provides a government-
wide strategy for protecting American intellectual property, the Office of the
International 1P Enforcement Coordinator, working through NIPLECC and other
agencies, has been well situated to coordinate implementation of the STOP initiative.

To the extent that there is a desire to create more permanence than the statutory
regime already in place, we think it especially important that due care be taken not to
create additional bureaucracy and rigidity at the expense of actual enforcement efforts.
The STOP Initiative, as coordinated by the International IP Enforcement Coordinator, has
been successful in large part because it has allowed agencies the necessary flexibility to
maximize the eftective use of their resources to best fulfill their individual statutory
missions.

Conclusion

In conclusion, I would like to thank you, Chairman Berman, and other Members
of the Committee, for your leadership on this critically important enforcement issue. The
Department shares your commitment to strengthening the U.S. government’s
enforcement of intellectual property rights, and we are working aggressively to fulfill our
criminal enforcement mission. The Department looks forward to continuing to work with
this Committee on the PRO-IP Act, and to sharing law enforcement experience and our
ideas on how best to achieve our common goals.
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Mr. BERMAN. Thank you very much, Ms. Mandelker.
Mr. Hoffa?

TESTIMONY OF JAMES P. HOFFA, GENERAL PRESIDENT, IN-
TERNATIONAL BROTHERHOOD OF TEAMSTERS, WASH-
INGTON, DC

Mr. HorFA. Thank you very much, Chairman Berman, Ranking
Member Coble, and Members of the Subcommittee. It is a great
honor to be here today. I want to thank you for the opportunity to
testify about this very important bill, H.R. 4279. It is very impor-
tant because it protects intellectual property rights and raises the
fines for stealing copyrights.

I am here on behalf of the Teamsters Union and our 1.4 million
members. I am also speaking for all workers who are lucky enough
to belong to a union, and those who belong to a guild or an associa-
tion. I am also speaking for those that are not as lucky to belong
to a union, but we are here to protect them, too.

Intellectual property theft is a terrible problem for American
workers. As Chairman Conyers said, over 750,000 jobs have been
lost. By the way, I say hello to my great friend, the great congress-
man from Michigan, John Conyers. We go back many, many years.

You know, we are talking about where do we go from here? How
do we protect these jobs at a time that we see America losing jobs?
We see trade deficits out of control. Where do we start? One of the
ways to start is to stop the counterfeiting and stop the invasion of
these products and all the different things we see coming into our
markets.

I also appreciate the fact that there has been tremendous work
done by the Coalition Against Counterfeiting and Piracy. The job
they have done in documenting many of the things that we are
talking about here today is very important. They have spoken out
about these crimes that hurt corporate profits and take American
jobs.

Some people might think that it is no big deal to buy a knockoff
handbag or a fake DVD, but it is. These crimes Kkill jobs. They take
good jobs and it is in the hundreds of thousands. As part of our
fight for good jobs, my union and many other unions have battled
against so-called “free trade agreements” that open the door for pi-
racy. We fought NAFTA and we fought PNTR. We have said all
along that they kill American jobs and hurt the American economy,
but even in my wildest dreams did I ever think the damage would
be as severe as it is, or that counterfeiting would be as widespread
as it is today.

China is now the biggest source of knockoff products and pirated
goods in the world. There are 88 different companies in China that
make knockoff Yamaha motorcycles. Can you imagine that? Almost
all the personal computers in China use pirated operating systems.
When the Chinese government tried to crack down on counter-
feiting last year, they confiscated 85 million books, movies and
computer discs.

In the United States, if we hadn’t agreed to PNTR with China,
we might not now be dealing with tainted food, exploding cell
phone batteries, toxic toothpaste, and defective tires. Today, Chi-
na’s aggressive export agenda is more than our country can handle.
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The part of the bill that creates new intellectual property enforce-
ment positions within the executive branch will do much to control
and address the problems we are talking about.

Changes in civil and criminal law to keep pace with new tech-
nologies is also important. This bill is particularly relevant to my
union. We represent workers in many industries that are hurt by
counterfeiting and piracy. Teamsters work very hard to keep good-
paying jobs in this country. We are very active in the motion pic-
ture industry. We also have many members that are animal han-
dlers, location managers, and drivers who transport actors around
the sets. We are very active in that industry and we have seen lay-
offs because of counterfeiting and knockoffs.

People who steal movies may think that they are not hurting
anyone, but they are. They are stealing 140,000 jobs a year. They
are also stealing millions of dollars from pension and health and
welfare funds that have revenues that are linked to the sales of
DVDs.

The recording industry has been hit even harder than the motion
picture industry. In the past few years, EMI Group, Warner Music,
Sony Music, and Universal Music Group have laid off thousands of
American workers because of theft and counterfeiting. All told, the
American entertainment industry loses 370,000 jobs to pirates and
counterfeiters every year.

Some people think that they have a right to information on the
DVDs and CDs, stuff they can take right off their computer. They
don’t think that they are hurting anybody, but in the end they real-
ly are. I think that is wrong. People have a right to earn money
from the intellectual property that they create. By the way, the
Teamsters Union supports our brothers who are very active in this
strike with the Writers Guild. The television and motion picture in-
dustry wouldn’t exist without the content that these proud union
members provide.

The Teamsters represent several hundred thousand truck driv-
ers. According to the Consumer Reports, there is a growing prob-
lem with counterfeiting of brake pads. There are brake pads that
are even made with kitty litter, and we find out that many, many
people have had this problem and we see that there are problems
there.

I see that my time has run out. Let me summarize by saying this
is a continuing problem, and what we have to do is to have strong
legislation to address it. But we have to do more than that. We
have to do something with trade. We have to inspect what comes
into this country, whether it comes across the border from Mexico
or whether it comes in from the Far East. It is a global problem
that all of us can address, and I think that this bill is a very impor-
tant beginning to enforcement and to stop counterfeiting.

Thank you very much, Mr. Chairman.

[The prepared statement of Mr. Hoffa follows:]
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Chairman Berman, Ranking Member Coble and Members of the
Subcommittee:

Thank you for inviting me here today to testify on H.R. 4279, the
“Prioritizing Resources and Organization for Intellectual Property Act
of 2007" otherwise known as the PRO IP Act.

| appear before you today as the General President of the 1.4 million
men and women of International Brotherhood of Teamsters, but also
on behalf of all the men and women of the unions, associations and
guilds in the industries impacted by this very important issue. In fact |
believe my message reflects the concerns of all workers, even those
not fortunate enough to have the benefits of union membership.

Mr. Chairman and the other co-sponsors of this bill, | applaud your
efforts, and those of my dear friend and fellow Michigander
Chairman John Conyers, fo highlight the seriousness of this issue.
While there are those who would minimize the impact of anillegally
copied DVD here or a cheap imitation of a designer fie there, the
totalimpact of these crimes is very real. Hundreds of billions of
dollars per yearin lost revenue and the resulting lost taxes, and
millions of quality jobs, the kind of jolos my Union has fought for 100-
plus years, should never be dismissed so easily.

I am particularly pleased to be able to support legislation that not
only has bipartisan support but also brings Labor and Management
together, something I'm sure you'd agree doesn’t often happen. |
appreciate the good work that Rick Cotton and the CACP
(Codlition Against Counterfeiting and Piracy) have done to highlight
the damage of these crimes, not just to the corporate bottom line,
but also to the lives of workers who give so much to produce these
goods and services.

| also want to point out that the entertainment industry, where much
of the piracy damage is done, is one of the most unionized industries
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in the world, with consistently good wages and benefits (despite the
current differences of opinion in the writers' strike). The Teamsters
Union supports our brothers and sisters in their efforts to obtain a
good contract that recognizes their hard work and creativity. These
are the quality jobs that symbolize the American workforce in an
industry that is uniguely American and we are prepared fo fight to
protect it.

In addition to job loss, lost profits in the entertainment industry directly
impact our brothers and sisters in the industry unions, guilds and
associations. Many of these workers' pension and health and
welfare funds are directly linked to sales of DVDs and other
entertainment products. Piracy and counterfeiting is literally stealing
millions of dollars out of their pockets.

In his introduction of H.R. 4279 last week, Chairman Conyers said
that,

“This legislation is an important and necessary step in the fight
to maintain our competitive edge in a global marketplace.”

As | believe the members of this committee are aware, my union has
been very vocal in our efforts to raise concems about the passage
of Free Trade Agreements that we believe will put American workers
and the American economy at a disadvantage. From NAFTA to
China PNTR, we have fought to make Congress and the American
public aware of the possible pitfalls of a run-away trade agenda.
And now it's China that leads the world as the main source for
counterfeit goods.

As | travel the country, | take no great pleasure in having workers,
business owners and the media tell me | was right to have fought
those fights. Set aside, for purposes of this hearing, the issue of the
inability of the American worker to compete on an unlevel playing
field; in my wildest dreams | never believed we would see the impact
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on American families that we have seen as a result of goods and
products that are now being imported to the U.S.

Unsafe levels of lead and other toxins in our children’s toys; unsafe
food causing serious ilinesses, especially among the elderly and the
very young; untested and unsafe pharmaceuticals... these issues
and more are, | believe examples of a frade agenda that far
oufpaced our country’s ability to monitor if.

So again, | thank you for taking steps to correct this problem by
bringing about changes necessary to protect the American public.
The provisions in this legislation that create new Intellectual Property
Enforcement positions within the White House and Department of
Justice, in addition to a new Division and assignment of additional
staff in the FBI, and IP specidlists at the state level and Internationally
are vital to efforts to begin to get control of this problem. Needed
changes in civil and criminal laws to ensure that the legal system can
keep pace with constantly evolving technologies are vital.

This legislation is particularly important to my union because of the
many industries that are impacted by counterfeiting and piracy.
Chairman Conyers in his introduction of H.R. 4279 puts the cost of
these crimes at $200 to $250 bilion and 750,000 lost jobs for
America's workforce.

Many people think of the Teamsters as just a transportation union;
true, several hundred thousand Teamsters go to work every day with
the task of making sure America’'s products move smoothly
throughout the country. But the factis, we are America’s most
diverse union, with members who, as we say, work in industries from
A to Z, from Airline Pilots to Zookeepers. And many of those 750,000
lost jobs are in industries where my Teamsters work.

As an example, within the entertainment industry alone, we know
that $60 bilion a year in revenue and more than 370,000 jobs per
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year are lost. Many of those jobs are performed by Teamsters. Our
Teamster drivers move the equipment, the crew and the actors from
location to location when a movie is being filmed. Others work as
location managers and some are animal handlers. Teamsters at
UPS, our largest employer, deliver millions of DVD's, video games,
CD’s and computer software produced by reputable
manufacturers. When pirated DVDs and CDs are sold on a street
corner in an underground economy, we lose jobs.

QOur members in the food processing industry and their employers
pride themselves on providing safe, quality produce in sanitary
conditions yet are often painted with the same brush as foreign
producers who do not meet the same standards. Our members
produce fine clothing products with brand names such as Ralph
Lauren, Calvin Klein, Izod, Sean John and other manufacturers, but
cannot compete with products sold with fake labels and inferior
materials in sweatshop conditions. Thousands of Teamster members
work in warehouse, distribution or production of products including
automotive parts, pharmaceuticals, dog and cat food, electronic
components; batteries, tools and even baseball caps. All of these
types of products are under attack in the intellectual property war
against counterfeiting, piracy and adulterated products.

As for our members who drive a fruck, a bus, a package car, pilof an
airliner or operate a locomotive engine, we work constantly on their
behalf to ensure they have the safest and most up-to-date
equipment so that they return home at the end of the day to their
families. As you canimagine, we are exiremely concerned about
the increasing instances of counterfeit brake pads made from kitty
litter, sawdust and dried grass as highlighted in a recent Consumer
Reports study (Consumer Reports.com January 2008 report). I'm
certain we all recognize the danger of a fleet of long-haul 18-



61

wheelers with kitty litter for brakes, or airplanes flying with unsafe,
counterfeit airplane parts.

Obviously, lost revenue means lost taxes. Lost tax revenue has a
significant and potentially debilitating impact on American working
families.

By most anyone's calculations, the bridges and roads that our
members both build and travel over are in a critical state of disrepair
throughout the countfry. Governments at all levels are scrambling to
identify funding sources to pay for these desperately needed
projects; failure to do so results in serious safety concerns and lack of
work for men and women in the construction industry.

To public employees, it can be doubly painful. The Teamsters, along
with the American Federation of State, County, Municipal
Employees, the Service Employees International Union, the American
Federation of Government Employees, the American Federation of
Teachers and other unions and associations have millions of
members who derive theirincome from tax revenues. They
understand better than most the impact of the billions of dollars in
lost taxes that is the result of losing $200 billion in revenue; fewer pay
raises to help keep up with rising gas prices, mortgages and tuition,
while their own taxes are increased to make up for budget shortfalls.

The bottom line for American workers is this: The effort you are
undertaking here will significantly impact peoples’ lives. Certainly
there are those who will portray this legislation as just an attempt by
big business and, perhaps big Labor, to protect their own interests.
While we are not always on the same side up here on Capitol Hill, on
this issue we both have the same interests -- protecting the rights of
Americans who create, produce, deliver, buy and utilize goods and
services that they want and need.
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And education will play a key role in our chances for success. An
entire generation of -pod and Internet users are coming of age
believing that there is no crime associated with piracy. Our message
today, and the good work you are doing on this legislation, can
begin the process of forcing the public to recognize the price we
pay for this shortsighted thinking.

| know that the Senate is also considering legislation to address this
issue, and the Teamsters will work hard to help pass a good bill. |
hope the New Year will find both Chambers ready to agree to
legislation and move it to the President’s desk for his signature.

Thank you for the opportunity to testify here today and | look forward
to answering any questions you may have.
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Mr. BERMAN. Thank you, Mr. Hoffa. It is great to have your sup-
port.
And speaking of support, I recognize Gigi Sohn.

TESTIMONY OF GIGI B. SOHN, PRESIDENT AND CO-FOUNDER,
PUBLIC KNOWLEDGE, WASHINGTON, DC

Ms. SoHN. Chairman Berman, Chairman Conyers, Ranking
Member Coble and other Members of the Subcommittee, thank you
for inviting me to speak today on H.R. 4279. I want to thank you
first for keeping the process of looking at this bill open and inclu-
sive, and I do want to praise you, both Chairmen, for you and your
staff’s work in deleting some of the most onerous provisions, as you
mentioned before, Mr. Berman. Thanks are definitely due to both
of you.

While I agree that enforcing IP laws is essential to encouraging
creativity and promoting economic growth, certain parts of the bill
could undermine these goals by threatening ordinary consumers
and legitimate innovators with broad and inappropriate penalties.
I would like to focus specifically on three provisions.

First, section 104 of the bill would disaggregate the parts of a
compilation or derivative work for the purposes of calculating dam-
ages, multiplying the already massive statutory damages associ-
ated with copyright infringement. Increasing damages this way will
have a severe chilling effect on legitimate users of copyrighted
work and on innovation. This stands in stark contrast not only to
the legislative history of the 1976 Copyright Act, but also to the
goals of the Patent Reform Act of 2007. The apportionment of dam-
ages in that bill recognizes the harm to innovators inherent in dis-
proportionate damages awards.

Second, section 202 significantly expands the forfeiture provi-
sions attached to four different kinds of IP violations, applying the
exact same standards to each. This expansion risks even further
upending rational copyright remedies and ignores the significant
differences between copyright, trademark and anti-bootlegging
laws. Section 202 allows forfeiture of materials only remotely con-
nected to an infringement, including materials and devices merely
intended to be used in infringement. It also creates a new civil for-
feiture remedy with a far lower burden of proof.

Third, section 102 eliminates the requirement that copyrights be
registered before criminal enforcement proceeds. Copyright reg-
istration is critical to informing the public of a work’s copyright
status and its proper owner. Without a vibrant copyright registry,
users of a work are often unable to find the copyright owner and
obtain permission to use that work. This leads to orphan works
that can no longer be exhibited, reproduced, or seen. Reducing the
incentives for creators and authors to register their works can only
worsen this problem.

These three provisions represent a step away from a rational, re-
alistic copyright regime, one that can allow a copyright law enacted
before the invention of the VCR to adapt to a post-YouTube world.

Numerous problems confront current copyright law, but in-
creased enforcement is not a cure-all. When the mere act of for-
warding your e-mail or posting pictures on your blog can infringe
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copyright, it makes more sense to have the law comport with re-
ality before increasing the sanctions for infringement.

While a complete review and overhaul of copyright law might be
an ideal, I propose a set of six more modest reforms for the imme-
diate future. They include, one, reforming fair use. With the intro-
duction of new technologies, courts have recognized newer forms of
fair use like time-shifting and other personal transformative and
incidental uses of copyrighted works yet these uses continue to be
challenged by litigious plaintiffs. These fair uses should be ex-
pressly added to section 107. Fair use should also be restored to
section 1201 of the DMCA and passing H.R. 1201 would be good
place to start. I was pleased that that is something you might con-
sider, Mr. Chairman.

Two, placing reasonable limits on secondary liability. Innovators
should not be afraid to innovate. Congress should codify the stand-
ards set out in Sony, that technologies with substantial non-
infringing uses are not liable for infringement committed by others.

Three, preventing copyright abuse. Copyright owners should be
discouraged from filing spurious DMCA takedown notices or from
threatening copyright lawsuits in order to suppress speech.

Four, providing for fair and accessible licensing. Licensing provi-
sions need to be clear, simple and rational for creators and users.
The fee that webcasters pay to composers and performers should
be reduced to a reasonable level, and performing artists should be
compensated for public performances of their works regardless of
the medium on which they are played.

Five, addressing the problem of orphan works. I discussed that
already.

Six, informing consumers of digital restrictions on their media.
Consumers should know before they buy digital media whether it
is restricted by DRM and they should know the legal penalties for
removing it.

Each of these proposals directly addresses a situation where a
consumer innovator might face the already draconian sanctions of
copyright law. If the disconnect between the law and the reality of
copyright isn’t tackled first, increasing the severity of those sanc-
tions further does very little good.

Thank you again for the opportunity to testify and I look forward
to your questions.

[The prepared statement of Ms. Sohn follows:]
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Chairman Berman, Ranking Member Coble, and members of the Subcommittee,
my name is Gigi B. Sohn. T am the president of Public Knowledge, a nonprofit public
interest organization dedicated to defending user rights in the emerging digital culture. I
want to thank you for inviting me to speak today on HR. 4279, the Prioritizing Resources
and Organization for Intellectual Property Act of 2007, and the opportunity to discuss the
need for reform in copyright law."

Introduction and Summary

While we agree that enforcement of intellectual property laws is essential to
encouraging creativity, certain provisions in the proposed Act risk undermining this
essential goal by threatening ordinary consumers with an overbroad and inapposite
enforcement regime.

The Act has undergone many changes over the course of the last few months, and
1 want to thank the Subcommittee for working hard to maintain open channels of

communication as the bill has evolved through its various drafts. While this Actis a

' I would like to thank Public Knowledge Staff Attorney Sherwin Siv for his assistance in preparing this
testimony.
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lengthy and wide-ranging piece of legislation, I would like to focus today on three
particular provisions that remain problematic to Public Knowledge and to the many
companies, trade associations, and public interest groups with which we work.

First, the bill would disaggregate the parts of a compilation or derivative work for
the purpose of calculating damages, multiplying severalfold the already-onerous statutory
damages associated with copyright infringement. Eliminating the current method of
calculating these damages worsens the already evident problem of disproportionate
penalties for infringement. Such a provision stands in stark contrast to the House's work
to reduce the ill effects of excessive damages in patent law.

Second, the bill significantly expands the forfeiture provisions attached to four
different types of IP violations, applying the exact same sets of standards to each. This
expansion risks even further upending rational copyright remedies and ignores the
significant differences in the various subject matters of copyright, trademark, and anti-
bootlegging laws.

Third, the bill eliminates the requirement that copyrights be registered before
criminal copyright enforcement proceeds. Copyright registration serves an essential
purpose in giving the public notice of a work's copyright status and the proper holder of
copyright. Without a vibrant copyright registry, subsequent users of a work are often
hard-pressed to locate the original copyright owner to obtain permission to use the work,
leading to "orphan works" that can no longer be exhibited, reproduced, or seen. Reducing
the incentives for creators and authors to register their works can only exacerbate this

problem.
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In summary, these provisions of the bill merely increase penalties and remove
safeguards against disproportionate awards. They represent a step away from a rational,
realistic copyright regime—one that can allow a law last overhauled before the invention
of the VCR to adapt itself to a world of Tivo and YouTube. It's no secret that the law
needs to better reflect technological and social reality. Otherwise, we subject millions of
people to the threat of unrealistically harsh penalties. These issues ought to be addressed
more directly, before we simply raise those penalties again.

Disaggregation of Damages

Section 104 of the bill proposes to significantly increase damages by allowing
each part of a compilation or a derivative work to be counted as a separate work for the
purposes of infringement. This is precisely what current law prohibits. The current
language states that for statutory damages purposes, "all the parts of a compilation or
derivative work constitute one work. ">

The major change proposed by the bill would greatly escalate statutory damages
beyond their currently bloated state. Though statutory damages are necessary to allow for
action when actual damages are insufficient deterrence or difficult to measure, current
levels, where non-willful infringers must pay a minimum of $750, and may pay up to
$30,000 per violation, and willful infringers up to $150,000, are already stretching the
bounds of reason.

A forthcoming article by Utah law professor John Tehranian discusses, among
other things, the disproportionate nature of damages. Cataloguing the ordinary activities
of a hypothetical person—forwarding emails, passing out news articles, reciting a poem,

singing "Happy Birthday"—Tehranian finds that these mundane acts of a single day can

217 U.8.C. 504(c)(1).
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subject his imaginary person to $12.45 million in damages,” all without a single act of
P2P file sharing or other commonly recognized "bad acts."

In another example, much recent news coverage has been devoted to the case of
Jammie Thomas, a single mother in Minnesota who, found liable for sharing 24 songs on
a P2P network, was fined $222,000, or $9,250 per sc)ng.4 The fact that this award is far
below the maximum penalty for willful infringement, or even innocent infringement, is
less a sign of clemency on the jury's part, and more of a clear indication that statutory
damages exceed any value rationally tied either to the actual injury or any effective
deterrent value. Instead, such penalties merely distort the ongoing copyright debate by
forcing faster and larger settlements, rather than bringing important legal questions before
the courts.

The bill heightens these problems by allowing, for instance, an infringed album of
ten songs to multiply tenfold the damages awarded against the infringer. A copy of a
scholarly journal, if found to be infringing, could be counted several times over, with a
new $150,000 penalty for each article. A series of 24 photographs reprinted from the
same collection would suddenly risk a multi-million dollar penalty. In the Internet
context, a highly litigious website or magazine owner could assert a separate
infringement for every separate photograph in a magazine, or every separate image and
block of text on a website.

Increasing damages through disaggregation will also have a major chilling effect

upon legitimate uses of copyrighted works, while providing little additional deterrent

® John Tehranian, Infringement Nation: Copyright Reform and the Law/Novm Gap 2007 UTAILL. REV.
(forthcoming 2007) (online draft at 543-46), available ar
http:/fwww.turnergreen.com/publications/Tchranian_Infringement Nation. pdf

# Jeff Leeds, Labels Win Suit Against Song Sharer, N.Y TIMES, Oct. 5, 2007,

http://www . nytimes.com/2007/10/05/business/media/05music.html
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effect on willful commercial pirates. Recently, twenty five different intellectual property
law scholars have expressed their concern over this particular provision, noting, for
example, that a documentary filmmaker's potential liability for using period music from a
single album could increase from $150,000 to $450,000, or that a poetry reviewer
excerpting from different poems in a published book could face an increase in exposure
from $150,000 to $750,000.> Whether or not such values might be awarded by a court,
the fear of such damages will drive creators away from making fair uses.

The dangers of aggregating statutory damages in this way were anticipated in the
language of the existing Copyright Act, which explicitly prevents such a calculation. This
decision was deliberately made during discussion of what was to become the 1976 Act to
prevent awarding multiple instances of damages for a single act of infringement, such as
when an infringement of a work might infringe both the first edition and the current one.®
The Copyright Office, in its comments on the legislation, continually noted that
compilations and derivative works should be counted as one work for the purposes of
calculating damages.”

The Second Circuit has recognized the general danger of multiplied statutory
damages as well. In a 2003 decision, the court noted that aggregating large numbers of
statutory damages risks distorting the purpose of statutory damages, instead "creat[ing] a

potentially enormous aggregate recovery for plaintifts, and thus an in ferrorem etfect on

® Letter from 25 Intellectual Property Professors to the Honorable John Conyers, Jr., Chairman, Committee
on the Judiciary, U.S. House of Representatives (Nov. 13, 2007) available at

hitp://www publicknowledge.org/pd/prolessors-letter-20071113.pdl.

% See WILLIAM PATRY, PATRY ON COPYRIGHT § 22:156 (2007) (citing Copyright Law Revision Part 4:
Further Discussions and Comments of the Preliminary Draft for Revised U.S. Copyright Law 139-140.).

" PATRY ON COPYRIGHT § 22:157 (citing Copyright Law Revision Part 5: 1964 Revision Bill with
Discussion and Comments 203-204.).
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defendants, which may induce unfair settlements."® The court went on to note that these
multipliers risk running afoul of constitutional due process.”

Regardless of the constitutional limits on damages, and the courts' deference to
Congress on these matters, Congress should endeavor to ensure that statutory damages
are reasonable. The House, and this Subcommittee, have already recognized that
multiplying intellectual property damages risks warping the risks and incentives of
litigation. For instance, H.R. 1908, passed by the House this September, calls on the
courts to apportion patent damages relative to the actual harm done.'® In the patent
context, the House has recognized that multiplied damages can threaten innovation by
encouraging more frivolous claims and distorted settlements. The disaggregation
proposal in the bill takes a step backward in the copyright realm even as patent law takes
a step toward sanity.

Proponents of the disaggregation provision might point to judicial discretion as a
safeguard against such ruinous damages. However, judges can only exercise their
discretion in those cases that are resolved in their courts. The majority of copyright cases
will settle under the cloud of expanded damages long before a judge will have any say in

the rationality of the award, or the negotiations leading up to it.

8 Parker v. Time Warner Entertainment Co., 331 F.3d 13, 22 (2d. Cir. 2003).

? Parker, 331 ¥.3d at 22. See also Fitzgerald Pub. Co. v. Baylor Pub. Co., 670 ¥. Supp. 1133, 1140
(ILD.N.Y. 1987) ("[Copyright statutory | damages should bear some relation to the actual damages
suftered"). The Supreme Court has recognized that statutory damages can violate constitutional due process
when they are "so severe and oppressive as to be wholly disproportioned to the otfense." Zomba Fnters. v.
Panorama Records, 491 1'.3d 574 (6th Cir. 2007) (paraphrasing St. Louis, LM. & S. Ry. Co. v. Williams,
251 U.S. 63, 66-67 (1919).). In the related area ol punilive damages, the Courl has held that damages
grealer than [our times the amount ol harm done were constitutionally suspect, and that few awards of more
than ten times the amount of damage could satisfy duc process. ." BMW v. Gore, 517 U.S. 559, 581 (1996)
(quoting Pacific Mut. Life Ins. Co. v. Haslip, 499 U.S8. 1 (1991): Srate Farm Mur Auto Ins.Co. v. Campbell,
538 U.S. 408, 425 (2003).

1% patent Reform Act of 2007, 11L.R. 1908, 110th Cong. § 5(a) (2007).
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Of the many problems present in copyright law and its damages provisions, the
accounting of works in a compilation is not the most pressing. If anything, counting these
works as separate is a step away from a rational copyright damages policy.

Forfeiture Provisions

The expansion of forfeiture provisions in the bill also risks creating
disproportionate penalties. In these cases, the bill casts too broad a net, offering up for
forfeiture materials and devices that may have only a fleeting connection to the offense.
The proposed changes also remove the important safeguard of judicial discretion for
copyright and audio bootlegging offenses. Furthermore, adding civil forfeiture provisions
increases the risk that innocent parties will forfeit their property.

The bill applies essentially the same forfeiture language for four difterent areas of
intellectual property, whether it be counterfeit goods, copyright infringement,
bootlegging live music performances, or recording in a movie theater. The criminal
provisions require forfeiture of not only the infringing goods, but "any property used, or
intended to be used, to commit or substantially facilitate the commission of an offense."
In contrast, existing law casts a more narrowly tailored net. Not only do the existing
statutes more specifically target the infringing materials and devices, the current laws
also tailor the scope of the forfeiture provisions more to the nature of the offenses.

The bill characterizes its changes to the law as a "harmonization" of the various
realms of IP law. However, as Professor Yochai Benkler has noted, harmony isn't created
when everyone is singing the same note.'' By the same token, harmonization need not

require a one-size-fits-all approach. This becomes apparent when these forfeiture

" Yochai Benkler, Professor, [larvard Law School, Welcome Address to the Second Access to Knowledge
Conference (Apr. 27, 2007).
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provisions are applied to certain types of activities. For instance, requiring the forfeiture
of devices used in infringement makes more sense in commercial counterfeiting cases,
where removing expensive, dedicated manufacturing equipment is a proportional
punishment for large-scale infringements and an effective way of preventing further
violations. This is less true when a family's general purpose personal computer is used to
illegally download music. The general purpose nature of the machine makes its forfeiture
a much less appropriate penalty. Should a teenager's illegal downloads deprive him or his
siblings of Internet access or word processing? Furthermore, removing the computer fails
to create a further deterrent to a determined infringer. On top of the already-astronomical
monetary damages, a thousand dollars more will not affect a rational cost-benefit
calculation.

Under current law, a court has the discretion to order the forfeiture of devices
merely intended to be used in copyright infringement.' The proposed bill removes this
discretion, mandating a wider range of property be forfeited. A second home computer in
an infringer's house should not be marked for forfeiture based upon the fact that it
contains a CD burner.

The expanded forfeiture provisions also remove judicial discretion from the audio
bootlegging statute. Currently, 18 U.S.C. 2319A(b) specifically draws a line between the
infringing goods, such as the tapes themselves, and the equipment used to make or
reproduce them. While the actually infringing articles must be forfeited, the statute
explicitly requires a court to consider the "nature, scope, and proportionality" of the
equipment's use before deciding whether to order its forfeiture. In contrast, the proposed

bill eliminates this crucial distinction, and thus a safeguard sorely needed in other areas

217 U.8.C. § 509.
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of TP enforcement. While, as I've noted above, judicial discretion is not a cure-all for
potentially onerous penalties, denying judges the ability to make fact-specific
determinations helps no one.

Although these changes are being made in the name of harmonization with the
counterfeiting statute, the current counterfeiting provisions were put in place just two
years ago, when the justification was the need for harmonization with copyright law.**

The proposed bill also creates a new class of civil forfeitures across these four
different areas of law, again requiring the forfeiture of any property "used, or intended to
be used, to commit or facilitate" an offense. Creating extensive civil forfeiture provisions
runs the risk of unintended consequences, given the lower burden of proof for civil
forfeiture. There is a long history of civil forfeiture being over-applied in other contexts,
and this history ought to be examined thoroughly before extending it to a completely new
realm.'*

I do want to comment on one major improvement that the bill has over its
companion bill in the Senate, S. 2317. The Senate bill furthers the unwarranted expansion
of the forfeiture provisions by requiring the forfeiture of equipment used in
circumventing copy protection mechanisms, increasing the penalties for violations of a
law with a long and storied history of overbreadth and misapplication. I thank the

Subcommittee for its foresight in removing that provision as being disproportionate and

B See HR. Rep. No. 109-68 7 (2005) ("This section would amend current law (o require the [orleiture of
any property derived, directly or indirectly, from the proceeds ot the violation as well as any property used,
or intended (o be used in relation to the oflense. This is inlended (o provide lorleiture and

destruction provisions similar o those already enjoyed by copyright and trade secret holders.").

' See Douglas O. Linder, Evil in the American Justice System: Case 2: Zero Tolerance and 4sset
Forfeiture, http:/fwww.law.umke.cdu/faculty/projccts/furials/evil/evilP 14 html (noting forfeiturce scizures i
the drug context that included a fishing boat confiscated when a crew member was, unbeknownst to the
owner, in possession ot 1.7 grams of marijuana).
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inapposite, and similarly, I look forward to the other forfeiture provisions being more
narrowly tailored to fit the offenses they seek to remedy.
Registration Requirements and Orphan Works

Section 102 of the proposed Act alters existing law to imply that a copyrighted
work need not be registered before the government pursues criminal enforcement. Not
only is this provision unnecessary, it further erodes the incentives for copyright holders to
register their works, adding to the problem of orphan works.

Orphan works are works whose copyright owners cannot be found. This means
that permission cannot be granted or even asked for by subsequent users of the works.
Lacking a known owner, these works are locked away from public distribution, display,
or further reproduction, and therefore lost to the public. Any who attempt to distribute the
works without permission risk massive liability it the owner emerges later, with damages
of up to $150,000 per infringement. These considerations have prevented families from
reprinting heirloom photographs because the professional photo finisher cannot identify
the original photographer.'® Libraries, archives, and museums are left unable to collect
and display works with unknown authors.'® Software developers are left unable to
improve upon copyrighted programs because a dissolved company has left no clear
indication as to the ownership of any copyright in the program.'”

In its 2006 report on orphan works, the Copyright Office noted that one of the
contributors to this body of unusable works was the fact that, after the 1976 Copyright

Act, works no longer needed to be registered with the Copyright Office to receive

"> United States Copyright Office, Report on Orphan Works 24-25, January 2006, ar
www.copyright.gov/orphan/orphan-report-full pdf.
6
Id.
V' 1d. at 28-29.
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copyright protection. ' Registration of copyrights helped to prevent this buildup of
valuable yet unusable works by providing a central resource by which subsequent users
can find copyright owners. Now-defunct renewal provisions also ensured that copyright
owners maintained a point of contact for permissions requests after a certain period of
time. These requirements reflected part of the copyright bargain—that in exchange for a
government-granted monopoly rights over a creative work, the author also makes himself
or a representative available to review requests for licenses.

But in the absence of registration and renewal requirements, some incentive must
be present for copyright owners to register their works and maintain a point of contact.
Current law accounts for this by allowing civil or criminal enforcement only after a work
has been registered, though registration is allowed after the allegedly infringing conduct
has occurred.'” This feature of our copyright law helps to maintain the vitality of the
copyright registry and stem the tide of orphan works. In opposition to this vital mission,
and with insufficient justification, the proposed bill eliminates the need for a work to be
registered before criminal enforcement can proceed.

It's unclear what common harm the provision is meant to avert. The vast majority
of pirated works are commercially produced and duly registered, precisely because their
producers are aware that they might be infringed. If too few works are being registered,
removing incentives for registration is not the answer.

Instead, maintaining the registration system as is helps align the interests of

copyright owners in protecting their works with the public's interest in being able to seek

1%

United States Copyright Olfice, Reporl on Orphan Works 41-43, January 2006, at
www.copyright.gov/orphan/orphan-report-full. pdf.

' Contrary to statements from the Department of Justice, the change proposed by the bill is not a mere
clarification. The language of 17 U.S.C. § 411 is crystal clear: "no action for infringement of the copyright
in any United States work shall be instituted without preregistration or registration of the copyright claim.”

11
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those authors' permission to use their works. By doing so, we can help to prevent
valuable follow-on users from having to choose between letting a work slip into obscurity
and facing millions of dollars in damages for reprinting a copy of a dozen orphaned
works.

Conclusion

I want to end today by calling attention to an assumption that seems to underlie all
too many efforts to improve 1P enforcement. The assumption is that ever-higher penalties
will somehow create a deterrent effect currently absent in today's laws. However, of all
the changes that need to be made to TP law, increasing the severity of the penalties is one
of the least necessary, and quite possibly the most counterproductive.

We should be clear that several problems confront IP law, and specifically
copyright law, and these several problems have distinct causes and distinct solutions. It
doesn't help to combat piracy if in doing so both commercial pirates and ordinary home
consumers are subjected to the same harsh penalties. When the mere act of forwarding
your email or updating your blog can infringe copyright, it makes more sense to have the
law comport with reality before increasing the sanctions that accompany infringement.

While a complete review and overhaul of copyright law might be an aspirational
ideal, a set of more modest reforms can provide some relief for the immediate future. At a
talk at Boston University this past October, I proposed six steps that would help to
narrow the gap between copyright law and norms.*

First, fair use needs to be preserved in the digital age. While the current statute

explicitly recognizes some of the most storied types of fair use—teaching, research,

* Gigi B. Sohn, Six Steps to Copyright Sanity: Reforming a Pre-VCR Law for a YouTube World,
Presented to the New Media and Marketplace of Ideas Conference, Boston University College of
Communication, (Qct. 26, 2007) available at http://'www publicknowledge.org/node/1244.

12
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commentary, criticism, and news reporting—newer uses, consistently found to be fair by
the courts, are still facing challenges by the litigious. Thus, incidental, transformative,
and non-commercial personal uses should be added to this non-exhaustive list.
Furthermore, the anti-circumvention provisions of the DMCA should not be used as an
end-run around fair use. Circumventing technological protection measures for lawful uses
of the work must be allowed if fair use is to remain relevant for digital media. HR. 1201,
introduced earlier this year by Representatives Boucher, Doolittle, and Lofgren, takes an
important step towards this goal.

Second, limits on secondary liability should be dealt with statutorily. The standard
set out in 1984 by the Supreme Court in Sory should be codified—technologies should be
protected from any secondary liability if they are capable of substantial non-infringing
uses. In addition, secondary liability should be based upon actual damages suffered by
the copyright holder, not upon the inflated statutory damages discussed today.

Third, there must be protections against copyright abuse. There should be clearer
penalties when copyright holders recklessly send DMCA takedown notices. There should
be an affirmative cause of action where plaintiffs abuse copyright as a means to stifle free
speech. And overstating copyright holders' rights should be considered unfair and
deceptive trade practices by the Federal Trade Commission.”'

Fourth, the process of licensing works, especially music, must be made rational.

Congress should also revisit its earlier attempts to simplify clearing the composition

2 Ihough it has declined to act on a complaint on this issue so far, the I'TC has just this month recognized
the importance ol addressing consumer rights (o conlent in the near [uture: "Widespread use ol indccurale
copyright wamings could contribute o consumers' misunderstanding of the statutory protections available
to them under the Copyright Act. Further, if consumers routinely confront exaggerated and inaceurate
copvright warnings they mav tend to disregard them altogether... " Letter from Mary K. Engle, Associate
Director for Advertising Practices, Federal Trade Conunission, to Edward J. Black and Matthew Schruers,
Computer and Communications Industry Association (Dec. 6, 2007).

—
[¥5]
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right, and should also resolve the problem created by the Copyright Royalty Board's
recent decision to massively increase the royalty rates paid by Internet radio. The extreme
disparity between high payments by Internet radio, and no payments at all by broadcast
radio, must also be resolved. Likewise, the line between performances and distributions
should be made clear. Simply adding a recording function to a radio, whether digital or
analog, should not require an additional distribution license from the copyright holder.

Fifth, the problem of orphan works must be addressed. The Copyright Office has
proposed that a user unable to find a copyright owner after a reasonable search should be
liable only for "reasonable compensation," and not immense statutory damages.”* One
implementation of this proposal, H.R. 5439, was introduced in the last Congress by
Representative Smith. The thoroughness of this reasonable search can be improved by
creating competitive visual registries, which not only would help users make use of
orphaned works, but also help to reunite those orphans with their creators.®

Sixth, technical and legal restrictions on the use of copyrighted works must be
clearly and plainly disclosed to consumers. If consumers are to receive the products they
pay for, and the rights to use those goods they normally expect, any use of technology to
remove some of those uses should be communicated to them before a purchase is made.
It should also be clear to consumers if altering digital locks on the products they buy will
subject them to legal liability. As Professor Pamela Samuelson of U.C. Berkeley's Boalt
Hall Law School has noted, concealing these limitations on the media that consumers buy

is an unfair and deceptive trade practice, and should be recognized as such by the FTC.

* MARYBETH PETERS, REPORT ON ORPHAN WORKS: A REPORT OF THE REGISTER OF COPYRIGHTS (2006),
available ar hitp/f'www.copyright. gov/orphan/orphan-report-full pdf.

# See Public Knowledge, Competitive Visual Registries for Copyrighted Works,

http:/wrww publicknowledge. org/pdf/pk-visualregistry -memo-20070129.pdf.
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Each of these proposals directly addresses a situation where an ordinary consumer
might face the already-draconian sanctions of copyright law. If the problems that create
the disconnect between the law and the reality of copyright use aren't tackled first,
increasing the severity of those sanctions further does very little good.

Thank you for inviting me to testify. I look forward to answering your questions.
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Mr. BERMAN. Thank you.
Mr. Cotton?

TESTIMONY OF RICK COTTON, EXECUTIVE VICE PRESIDENT
AND GENERAL COUNSEL, NBC UNIVERSAL, NEW YORK, NY

Mr. CorToN. Chairman Berman, Ranking Member Coble and dis-
tinguished Members of the Subcommittee, I thank you for inviting
me here today to testify on H.R.4279. My day job is executive vice
president and general counsel at NBC Universal, but I appear here
today in my role as the chair of the Coalition Against Counter-
feiting and Piracy, or CACP.

The CACP is a broad cross-sector business coalition led by the
U.S. Chamber of Commerce and the National Association of Manu-
facturers. The CACP now numbers more than 500 companies and
associations from two dozen different sectors across the economy
who have come together to fight the vital economic battle against
counterfeiting and piracy. I might note that our coalition includes
technology companies, both software and hardware, all of whom
have IP that deserve and need protection.

At the outset, let me quickly emphasize four points, many of
which were addressed by Committee Members in their opening
statements. First, the economic future of the U.S. rests on our tech-
nological invention, our creativity, and our innovation. Counter-
feiting and piracy corrosively and perniciously undermine that fu-
ture. IP theft is a jobs issue and that is what brings the business
community and the labor community before you today united in
support of stronger IP enforcement. IP-dependent sectors drive 40
percent of the growth of the U.S. economy and 60 percent of the
growth of our exportable goods and services.

Second, counterfeiting and piracy constitute a health and safety
issue that presents a clear and increasing danger to the public,
from counterfeit toothpaste laced with antifreeze to exploding bat-
teries.

Third, counterfeiting and piracy is the new face of organized
crime. Organized crime goes where the money is, and today that
means piracy and counterfeiting.

And fourth, and this I submit should drive a lot of the attention
of the Committee, counterfeiting and piracy today simply represent
a global pandemic that is getting worse, not better, in every sector
which it afflicts. Over the past 20 years, advances in technology,
manufacturing capabilities, and transportation have allowed orga-
nized criminal gangs, counterfeiters and pirates to escalate the
scale and the scope of their operations to tidal wave proportions.
It is not a criticism to say that our current enforcement is not
stemming the tide. Our efforts to counter this pandemic have sim-
ply not kept pace.

Despite the daunting scope of the challenge there is hope and a
clear path forward. If we are to turn the tide in this country, we
must radically escalate our efforts on many fronts to protect the
economic fruits of our innovation and our creativity—efforts in the
private sector in developing technology and at the forefront of our
discussion today, government action.

The PRO-IP Act is a needed declaration of war, escalating the
priority of this vital public policy and deploying dedicated enforce-
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ment resources to the battle. We commend the Committee leader-
ship and their staff who have worked so hard to pull this important
and comprehensive bill together. While the act does not contain ev-
erything the CACP had proposed, it does recognize three funda-
mental steps that our government must undertake in order to
make a difference.

Number one, the act creates key leadership positions to address
the challenge of counterfeiting and piracy at the White House level
and within the Department of Justice.

Number two, it mandates a dramatic reorientation of government
strategy to focus on dedicated specialized resources, including FBI
agents and Federal prosecutors dedicated to IP investigations,
money for state and city IP enforcement programs and inter-
national specialists based in U.S. embassies in key countries
around the world.

Number three, it updates several laws that have failed to keep
pace with the burgeoning threat of counterfeiting and piracy.

In conclusion, two final points. First, these steps are strongly
supported by a powerful new study released today by Dr. Laura
Tyson, former chair of the Council of Economic Advisors. That
study concludes that for every dollar invested in IP enforcement,
Federal tax revenues would increase by four dollars to five dollars.
U.S. economic output would increase anywhere from $40 to more
than $120 for every dollar invested, and state and local revenues
would increase by nearly $1.5 billion.

In conclusion, a plea to the Subcommittee. Every generation
faces new threats and is judged by how quickly it recognizes and
responds to them. Make no mistake about it. The U.S. business
community and the U.S. labor movement have come here today
with a single and simple message: Global counterfeiting and piracy
have reached epidemic proportions and will choke off future eco-
nomic growth and future job growth if current trends continue.

It is not too strong to say that the unprecedented and explosive
scale of counterfeiting and piracy represent a dagger aimed at the
heart of America’s future economic security and the health and
safety of our people. My plea to the Subcommittee is to confront
this threat and to take strong, swift action to enact the PRO-IP Act
in this Congress.

Thank you, and I look forward to your questions.

[The prepared statement of Mr. Cotton follows:]
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L Introduction and Summary

Chairman Berman, Ranking Member Coble, and distinguished members of the
Subcommittee - I thank you for inviting me here today to testify on HR. 4279, the
“Prioritizing Resources and Organization for Intellectual Property Act of 2007” (the
“Act”).

I appear here today primarily on behalf of the Coalition Against Counterfeiting and
Piracy, or CACP, which I serve as Chairperson. The CACP is a cross-sector coalition of
over 500 companies and associations, who have all come together to fight the vital
economic battle against counterfeiting and piracy. (CACP’s membership list is attached
as Exhibit A.) T of course also represent NBC Universal, which I serve as Executive Vice
President and General Counsel.

At the outset, let me emphasize four points:

First, intellectual property (IP) theft is a jobs and economic security issue, with hundreds
of billions of dollars a year and millions of high-paying jobs at stake, making it a vital
matter for business, for labor, and for government. Studies have shown that IP-dependent
sectors drive 40% of the growth of the U.S. economy and 60% of the growth of our
exportable goods and services.

Second, IP theft is a health and safety issue that presents a clear and increasing danger to
the public, from counterteit toothpaste laced with antifreeze to exploding batteries and
other dangerous consumer goods. Indeed, even test strips for diabetes are being
counterfeited and sold as legitimate, with obvious life-threatening results. Sectors where
IP theft threatens health and safety include automobile parts, airplane parts, food, medical
devices, medical supplies, electrical supplies, pharmaceuticals and many more.

Third, IP theft is the new face of organized crime. Organized crime goes where the
money is, and today that means piracy and counterfeiting, where criminals can engage,
with minimal risk, in high-value commerce such as manufacturing millions of bootleg
DVDs or bottles of counterfeit medicine.

And fourth, IP theft is a global pandemic that is getting worse, not better, across a broad
range of key sectors of the U.S. economy. Over the past 20 years, advances in
technology, manufacturing capabilities and transportation have allowed organized crime
gangs, counterfeiters and pirates to escalate the scale and scope of their operations many
fold. Our efforts to counter this pandemic have simply not kept pace.

Despite the daunting scope of the challenges, there is hope, and a clear path forward. Within
the last few months, other advanced nations including France and the United Kingdom have
announced bold programs to protect their intellectual property industries. And if we are to
turn the tide in this country, we too must significantly step up our efforts on many fronts to
protect intellectual property - efforts in the private sector, in technology development, and, at
the forefront of our discussion today, in government action.
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The Act is a critical step in the right direction, and we commend the members and their
staff who have toiled so hard to pull this important and comprehensive bill together. The
Act recognizes three fundamental steps that our government must undertake in order to
make a difference:

Number one, the Act creates key leadership positions to address the challenge of
counterfeiting and piracy - government-wide, with the new United States
Intellectual Property Enforcement Representative, and within the Department of
Justice, with a new Intellectual Property Enforcement Division, headed by the
Intellectual Property Enforcement Officer;

Number two, it authorizes more IP-devoted resources, including FBI agents and
federal prosecutors dedicated to IP investigations, money for state IP enforcement
programs, and international specialists dispatched around the world; and,

Number three, it updates several laws that have failed to keep pace with the
burgeoning threat of counterfeiting and piracy.

Support for the sensible measures contained within the Act comes not only from business
associations including the U.S. Chamber of Commerce, the National Association of
Manufacturers and the other 500 plus trade associations and companies who are members
of the CACP, but also from organized labor, as the testimony of my fellow witness,
James HofTa, President of the International Brotherhood of Teamsters, makes clear.
Unions understand all too well that counterfeiting and piracy results in exporting good
U.S. jobs and importing dangerous products that hurt American workers and their
families, such as counterfeit brake pads, and fake medicines that harm and do not heal '

Congress should adopt this Act, and other complementary proposals that are within the
jurisdictions of other Committees of Congress, in order to make a long-term difference to
the health of our economy, which is ultimately vital to our national security.

" All of the lollowing unions have sent letters to Chairman Conyers urging the passage of comprchensive
IP enforcement legislation to counteract the effects of rampant counterfeiting and copyright:

American Federation of Musicians (AFM)

American Federation ol Television and Radio Arlists (AFTRA)
Screen Actors Guild (SAG)

Directors Guild of America (DGA)

Intcrnational Brotherhood of Electrical Workers (IBEW)
International Alliance of Theatrical Stage Employees (IATSE)
Communications Workers of America (NABET/CWA)
Intcrnational Brotherhood of Teamsters (IBT)

UNITE HERE

Laborers International Union of North America (LIUNA)
Change to Win coalition (including the Teamsters, SEIU, UFCW, UNITE HERE, UBC, LIUNA, and
others)

Office and Profcssional Employees (OPEIU)

(98]
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This is not just my opinion; it is also the conclusion of a powerful new report entitled the
“Economic Analysis of the Proposed CACP Anti-Counterfeiting and Piracy Initiative”
(the “Tyson Report™), released today by Professor Laura Tyson, formerly President
Clinton’s National Economic Advisor, assisted by the respected economics firm, LECG.
That study evaluates the costs and benefits of the type of prudent investment in enhanced
IP protection that is embodied in this legislation. It concludes that:

o For every dollar invested, federal tax revenues would increase by at least $2.90
and by as much as $9.70, with an intermediate range of $4.9 to $5.7,

e Each dollar would increase U.S. economic output by at least $38 and by as much
as $127, with an intermediate range of $64 to $75,;

e Theincrease in output would result in the creation of between 174,000 and
348,000 new jobs during the third year of the program; and,

e State and local governments can expect to receive incremental revenues between
$1.25 billion and $1.50 billion, in present value terms over three years.”

The Tyson Report confirms what we all know: We must tackle the problem of IP theft to
safeguard our economic security, to create jobs, to protect our health and safety, to
defend against organized crime, and to make the United States a model for our trading
partners of how to address this issue. This legislation is a vital part of the strategy.

L The Scope of the Problem

When I took the helm of the CACP in January of 2007, | already knew that piracy had a
huge impact on the movie and television industry, causing revenue losses of over $18
billion to movie companies around the world, and over $6 billion just to the six major
U.S. studios. I knew piracy had devastated the music industry, and, as studies had
indicated, was significantly damaging the software and videogames sectors too.

We also know, from studies of the type I will discuss shortly, that revenue loss to
business did not capture the full impact on the U.S. economy. Due to the impact
upstream and downstream of affected businesses, the $6 billion revenue loss to U.S.
movie companies translates to $20 billion of lost output to the U.S. economy.’

2 The Exceutive Summary of the report is attached as Exhibit B (o this testimony; the entire report can be
found at the website of the CACP: www.thecacp.com.

3 See, “The True Cost of Motion Picture Piracy to the U.S. Economy” by Stephen E. Siwek, available at
WWW.ipLorg or http /www.copvrightalliance org/files/m22 7/CostOfPimcy pdf.
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The CACP members rapidly educated me about how counterfeiting affects other sectors
of the economy, such as pharmaceuticals, auto parts, aircraft parts, consumer goods,
footwear, fashion apparel, luxury goods, toys, electronics, food products, medical devices
and health products, and machine tools.

I asked the experts all over the world, people who are working these issues everyday,
whether, from their perspective, the problem was getting worse or getting better.

What they told me -- to a person -- was that the situation was bad and getting worse.
Almost anything they manufacture can be -- and is being -- copied by others, who slap a
fake trademark on an inferior, often unsafe good and pass it off as legitimate. From
China to Brazil to right here at home, we are losing ground to the counterfeiters and
pirates, and losing ground fast.

Tt is difficult to pick up a newspaper or go online these days without seeing headlines
about counterfeit toys, dog food, razors, pharmaceuticals, even aircraft parts.
Counterfeiting and piracy are no longer just a chronic problem: they are an acute and
growing crisis.

Recent econometric studies document the importance of the IP-dependent industries to
the US economy, and quantify the pernicious and pervasive etfects of piracy and
counterfeiting. Those studies put the anecdotal evidence into a context that underscores
the critical need for dramatic action by this Congress and by the Executive Branch
Departments and agencies that enforce 1P laws.

A. Contributions of the IP Industries

It hardly needs stating that IP industries in the United States contribute greatly to the
American economy and are worth protecting. But it is crucial to put some hard numbers
around this obvious fact. Therefore, two years ago, we at NBC Universal commissioned
a study designed to answer an important question: how dependent is the U.S. economy on
those industry sectors that are driven by innovation, invention, and creativity? The study
aggregated industries that rely heavily on copyright or patent protection and measured
their revenue, employment, compensation to workers, and contribution to growth.

The study” found that these industries are huge contributors to U.S. GDP. They are
responsible for 40% of the growth achieved by all U.S. private industry, and contribute
nearly 60% of the growth of exportable products and services. And these industries pay
wages that are 40% more than the average wage in the U.S.

4 Engines of Growth: Economic Contributions of the U.S. Intellecrual PProperty Industries, by Stephen E.
Siwek, http//www nbcud. com/About NBC Universal/Tntellectual Property/pdf/Engines of Growth pdf
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These findings make plain the impact of IP on the ability of the U.S. to compete in the
global economy. IP industries drive growth in today’s world and hold the keys to our
nation’s future economic well-being. They are responsible for more jobs and better jobs
than ever before.

Even measuring the contributions of just one segment of the TP industries -- the copyright
sector -- reveals its critical importance. According to a recent study released by the
International Intellectual Property Alliance, U.S. “total” copyright industries accounted
for an estimated $1.38 trillion, or 11.12 % of GDP, and employed 11.3 million workers.”

B. lmpact of Piracy and Counterfeiting

Given the vast contributions of these crucial industries to the present and future U.S.
economy, how badly are they -- and our economy as a whole -- hurt by piracy and
counterfeiting?

In 2002, the FBI estimated that U.S. companies lose between $200 and $250 billion per
year to piracy and counterfeiting.® Given that, by all accounts, piracy and counterfeiting
have been growing by leaps and bounds, that half-decade old figure must be seen as
conservative.

But another recent study -- announced just last month -- provides an insight into just how
devastating the damage from piracy and counterfeiting really is to the U.S. economy. It
shows that we may have been guilty in the past of understating this damage.

The study is called “The True Cost of Copyright Industry Piracy,” and was authored by
economist Stephen Siwek and released by the Institute for Policy Innovation.” The study
analyzed the losses of four copyright industries -- movies, music, software, and
videogames -- to determine the full upstream and downstream economic consequences on
the economy, including lost economic output, lost jobs, and lost tax revenues. Utilizing a
sophisticated methodology developed by the U.S. Department of Commerce, that study
concluded that an estimated $25.6 billion in industry annual losses due to piracy actually
equals lost economic output to the total economy of nearly $60 billion a year. Moreover,
this illegal activity costs American workers 373,000 jobs. And it costs governments $2.6
billion in tax revenue.

These losses flow from IP theft just within the copyright industries alone. When you add
counterfeiting in other sectors, the costs are simply staggering, and the FBI’s 2002
estimate -- $200 to 250 billion in losses annually -- appears to be quite conservative.

5 Copyright Industries in the U.S. Economies: The 2006 Report, by Stephen E. Siwck,
B /fvww jipa.com/pd/2006_siwek full pdf
8 FBI Press Relcasc, July 17, 2002, hitp://www.Ibi gov/pressrel/pressrel()2/outreachl? 1 702 him.

" The study can be found at www ipi.org or at
http/fwww copyvrightalliance orefilesnn22 7/SiwekCopvrightPiracy _studvpdf pdf.
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1L The Shape of the Solution: The CACP Campaign to Protect America

A. The Content of the Campaign

When the experts from sectors across the economy informed me about the extent of the
counterfeiting and piracy problem they were experiencing, I asked them what could be
done. What, in their view, could make a real difference in alleviating the problem?

I’'m pleased to report their response: while the situation is grave, it is not hopeless. The
experts believed that strong action in three areas could have an impact, could reverse
current trends, and could succeed in the long run. Those three areas are: (i) the
development of technological tools; (ii) increasing private-sector responsibility; and (iii)
strong government activity. Because the Act focuses on government activity, | will speak
only briefly on the first two areas, but significant progress on each are critical to move
the needle.

First, technology protections are a powerful tool to combat theft, whether we are talking
about tangible goods or digital goods. These technologies will never be perfect, just as
the best security systems in the world will never totally eliminate bank thefts.
Nevertheless, committed development of technology has the potential to reduce
dramatically the traffic in counterfeit and pirated products.

In the physical world, we are seeing advanced optical technologies, such as holograms
and special color-shifting inks, employed to make counterfeiting of labels more difficult
and genuine products easier to identify. Companies are using RFID technology, covert
markers, even nanotechnologies, to help customs and other experts to distinguish
between authentic and counterfeit goods.

On the digital side, while we know that technology is something that feeds piracy, it also
can be harnessed to effectively combat it. Especially promising are filtering and blocking
tools that can protect content in a wide range of applications.

Second, private sector responsibility must also play an important part. Counterfeiting and
piracy are not just the rights holders’ problem; they are a societal problem, and everyone has
a stake in seeing to it that piracy and counterfeiting are reduced. That is why we are
engaging in intensive private discussions with the full spectrum of our business partners: the
entities involved in the distribution of our products, whose services are being misused by
pirates and counterfeiters, and who thus are in a position to have a significant impact on the
amount of piracy and counterfeiting taking place. Examples in the physical world include
shippers, warehousemen, retailers and financial institutions. In the content community’s
world, key partners also include Internet Service Providers and universities, over whose
broadband pipes pirated material is carried; consumer electronic and information technology
companies, who can partner with us to make piracy more difficult; search engines through
which pirated material is found; and auction sites through which people can sell pirated and
counterfeit merchandise. All of these entities can and should take reasonable steps to reduce
the ability of pirates and counterfeiters to misuse their services.
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The CACP has engaged these sectors in discussions, and we have begun to make
progress.® And progress is being made in other countries, such as France, where the
Olivennes report, released just weeks ago, reflects a groundbreaking agreement between
content owners and ISPs to help reduce the volume of pirated material being distributed
through French Internet providers.

All the experts realize, however, that whatever gains we could make through advances in
protective technologies, and through negotiations on private sector responsibility, must be
supplemented by active leadership by Congress and the Executive Branch on this issue.
The private sector must do what it can, but IP enforcement clearly has to be a national
priority for our effort to succeed.

The suggestions on improving the government’s response to IP theft came from all
quarters of the CACP’s membership, and they can be grouped into three categories of
activities that government can undertake to make a real difference.

First, we need real leadership institutionalized at the top levels of government on this
issue. We need someone at the Department of Justice (DOJ) and Department of
Homeland Security -- the two key enforcement agencies -- whose responsibilities
prominently include leading their Department’s efforts on IP enforcement. We need a
high-level coordinator to orchestrate the many Departments and Agencies that have a part
in IP enforcement, to synchronize their vital efforts into a unified strategic plan, and to
proselytize for IP enforcement in this country and worldwide -- regardless of which party
holds sway in the White House.

Second, the experts agree that we desperately need dedicated, trained personnel assigned
to work exclusively on this issue. Given the size of the challenge we face, the number of
law enforcement personnel actually devoted to IP on the federal, state, and local level is
scandalously low.

The simple fact is that when IP enforcement falls to law enforcement agents with general
jurisdiction, it generally falls off the radar screen. This is perfectly understandable: law
enforcement agents are overwhelmed with important priorities, and many lack the
specialized training needed to work counterfeiting and piracy cases. But if we are serious
about enforcement, if we are serious about protecting our economic future, if we are
serious about setting an example for our trading partners, then we can no longer let IP
bring up the rear of the priority list. The best way to accomplish this is to have
government personnel in key positions dedicated solely to addressing IP theft.

8 Just recently, major content companies and technology companies collectively issued “Principles for User
Generated Content Scrvices” (o foster innovation, cncourage creativily and thwant infringement. Sce
hittp:/www necprinciples.com. While this effort was not conducted under the auspices of the CACP, it
serves as a good example of the type of private sector cross-industry agreement that can spur real progress
on this issue.
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Third, I was told over and again that too many of our laws were out of date, that fines and
sentences were inadequate to provide real deterrence, and that we needed to ensure that
the law in this area kept pace with the quick march of technology.

Inspired by these conversations, we enlisted our membership in a careful and lengthy
process to advance proposals that would enable the government to better address this
critical challenge. The proposals, called the “Campaign to Protect America,”” are
organized into six categories. These categories are:

(1) Increase resources at the Department of Homeland Security and the
Department of Justice;

(2) Strengthen enforcement at the borders;

(3) Toughen penalties;

(4) Improve federal government coordination;

(5) Reform civil and judicial processes; and

(6) Educate consumers.

In each of these categories, there are detailed and well-considered proposals calling for
strengthening the capacity of our government to respond to the variety of threats piracy
and counterfeiting represent. While comprehensive, the CACP’s proposals are not
radical: they call for targeted legal changes, not a wholesale reshaping of existing laws,
and they should not be controversial.

B. The Cost of the Campaign

The CACP proposals do not seek to impose an enormous new financial burden on
government, or simply throw money at the problem. At the same time, it must be
acknowledged that real progress cannot be achieved without adding resources to our
enforcement efforts. It is fair to ask whether making the kind of investment called for by
the CACP proposals is a worthwhile expenditure of taxpayer dollars.

To help answer this question, we tumed to Laura Tyson, a professor at the Haas School
of Business at the University of California at Berkeley, and the former Chair of the
National Economic Council, to prepare a report.'” The Tyson Report, which I mentioned
at the outset, extensively analyzes the costs of all the CACP proposals, and concludes
that, based on the cost of similar programs, the government would spend between $289
and $489 million over three years in implementing them.

9 . o T .
Available at hiip:/Avww . thecacp.convporial/counierlciting/delaudi.

"® The Executive Summary of the report is attached as Exhibit B to this testimony; the entire report can be
found at the website of the CACP: www thecacp.com.
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The Tyson Report then reviews the economic literature quantifying the losses on U.S.
businesses caused by piracy and counterfeiting. Based on that literature, it concludes that
a $225 billion annual loss -- the midway point in the 2002 FBI estimated range of $200 to
$250 billion -- is fair, and indeed quite conservative in light of the increase in the scope
of piracy and counterfeiting during the last five years.

Finally, the Tyson Report concludes that, based on the success of other similar types of
government programs, the CACP’s approach can reasonably be expected to reduce losses
attributable to piracy and counterfeiting somewhere between five and ten percent over
three years. If that reasonable expectation comes to pass, putting these proposals into
place would result in:

o Increased U.S. output of between $27 and $54 billion per year,

o Increased U.S. employment of 174,000 to 348,000 per year (after a three-year
period),

o Additional federal tax revenues of between $1.4 and $2.8 billion; and

o Additional state and local tax revenues between $1.25 billion and $1.5 billion
over three years.

If the measures succeed even modestly beyond these assumptions, the return on
investment - in terms of business, tax revenue, health and safety, and our economic
future -- will be much higher.

‘While the Tyson Report is tied to the set of CACP proposals and not specifically to the
provisions found in the Act, the soundness of its core analysis applies to this legislation
with equal force: prudent government spending on IP enforcement is undoubtedly a
worthy investment. The Tyson Report shows that for every dollar government of
government spending in this area, we can expect some $3.00 to $9.00 returned to the
government in the form of tax dollars, and at least $38 and as much as $127 in increased
output, with the creation of between 174,000 and 348,000 new jobs in the third year of
the program. We cannot afford to allow this opportunity to slip away.

v. The Act

Now I turn to the provisions of the Act itself, which ofter a thoughtful and well-balanced
approach to the task of improving government’s response to the crisis of IP theft.

As I noted at the outset, the key provisions of the Act can be organized under three
categories, all of which are vital to address this problem. These are: (i) creating and
institutionalizing high-level leadership; (ii) authorizing dedicated resources; and (iii)
updating the laws to keep pace with technology. While there are many examples | can
choose from in this comprehensive piece of legislation, | will address only the key
provisions under each category.
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A. Institutionalizing High-Level Leadership

If IP enforcement is a priority, we must have leadership and an integrated strategy for
addressing this complex problem. The Act delivers this in several ways.

1. Chief Intellectual Property Enforcement Officer

The centerpiece of the Act is found in Title III, “Coordination and Strategic Planning of
Federal Effort Against Counterfeiting and Piracy.” That Title creates within the
Executive Office of the President the “Office of the United States Intellectual Property
Enforcement Representative,” headed by the U.S. IP Enforcement Representative.

Title 111 uses the Office of the United States Trade Representative as a precedent, and the
choice is an inspired one. Like international trade agreements, 1P enforcement is a
function that cuts across the responsibilities of a number of departments and agencies.
Like trade, IP enforcement would benefit from designating a high-level government
official, backed by a specialized expert staff, to coordinate the efforts of these
departments and agencies, and serve as a voice for IP enforcement in the highest circles
of the government. Without an orchestra leader, it is difficult to make sure that all the
agencies are playing off the same sheet of music in their efforts to protect intellectual
property. That point was underscored when the GAO testified before you last month, and
noted how many offices in the federal government play an important role in setting and
implementing IP enforcement policy."’

There have been two efforts in recent years to ensure that all these agencies are rowing the
boat in the same direction: the National Intellectual Property Law Enforcement Coordination
Council (NIPLECC), created by Congress in 1999, and the Strategy for Targeting Organized
Piracy (STOP), initiated by the White House in 2004. As the GAO testimony makes clear,
however, “the current coordinating structure for U.S. protection and enforcement of
intellectual property rights lacks clear leadership and permanence, hampering its
effectiveness and long-term viability.” 7d. at 13.

The solution proposed by Title III of the Act would cure the weakness in the current structure
by providing government leadership on IP enforcement on a permanent basis and af the
highest level. Moreover, the Act gives the IP Enforcement Representative the right powers
and responsibilities. These include: developing a triennial joint strategic plan to ensure all
the agencies are working in harmony and on the same priorities; coordinating all U.S.
government efforts to help foreign countries act more effectively against counterfeiting and
piracy activities that affect our market; advising the President on domestic and international
IP enforcement policy, assisting the USTR on 1P trade issues; acting as the principal
spokesperson of the President on domestic and international 1P enforcement matters; and
reporting to Congress and the American people. The Act goes on to provide detailed and
helpful instructions as to the process and content of the joint strategic plan, and the reporting
and oversight that Congress -- and the American taxpayer -- should rightfully expect.

! Statement of Loren Yager, Dircctor Intcrnational Affairs and Trade, at pp. 6-7
(hitp:/Awww. pac govinew iems/d08 177 pdf).




94

Before moving on, I would make two points:

First, the concept of elevating the leadership on IP to the White House level has been
tirelessly championed by Senators Bayh and Voinovich, and I would be remiss not to
publicly acknowledge their important contributions to this debate.

Second, I want to stress that our support for this proposal should not be taken as criticism
of the current administration’s efforts on IP. In fact, we applaud those responsible for
devising and carrying out the STOP program, and we recognize the strides that NIPLECC
has taken under Chris Israel. Many in the administration deserve great praise for their
steadfast devotion to protecting [P, including Secretary Carlos Gutierrez and Ambassador
Susan Schwab.

This legislation takes the right approach precisely because it builds on these good efforts,
and appropriately raises the bar in light of the increasing scale of the threat we face. We
look forward to working with you to enshrine the office of IP Enforcement
Representative as a permanent and crucial core of our IP enforcement landscape.

2. The Intellectual Property Enforcement Division at DOJ

Another bold step undertaken in this legislation is found in Title V, Section 501,
establishing an “Intellectual Property Enforcement Division,” in the Justice Department,
headed by the Intellectual Property Enforcement Officer (“IP Officer”). This IP Officer
would have the responsibility to coordinate all of DOJ’s IP efforts among the many
divisions, units and offices whose work is vital to IP enforcement. These include, among
others, the FBI, the Criminal Division, the Civil Division, the Executive Office of U.S.
Attorneys, and the Antitrust Division. The Division would include the attorneys and
other personnel who work on IP enforcement and are presently housed in the Computer
Crime and Intellectual Property Section of the Criminal Division. '

We applaud this proposal, which would permanently raise IP enforcement to its rightful
place as a top priority of the Justice Department, regardless of who occupies the Attorney

General’s office.

B. Authorizing Dedicated IP Resources

Leadership is vital, but without adequate resources, our generals in the fight against
counterfeiting and piracy will have no army to command. According to FBI statistics, in
the U.S,, all traditionally defined property crimes accounted for $16 billion in losses in
2005. As we have discussed, however, the best estimates we have for losses from piracy
and counterfeiting exceed that number by ten or fifteen times. The law enforcement
response needs to be commensurate with the scale of the threat and with the gravity of the
injury to our economy and our safety.

1t may also make sense to bring into the IP Enforcement Division those attorneys in the Civil Division’s
Commercial Litigation Branch who specialize in civil IP enforcement.
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Right now, the amount of resources dedicated to IP enforcement across our government
is miniscule. If IP enforcement is really going to increase, we must have dedicated
personnel in key positions, who do not have to juggle IP enforcement along with a host of
other duties, but instead whose only responsibility is to enforce the laws against
counterfeiting and piracy.

Several provisions of the Act deserve special notice in this regard, adding dedicated
resources in federal enforcement, state enforcement, and enforcement overseas.

1. Federal Investigative and Prosecutorial Resources

The DOJ has set up Computer Hacking and Intellectual Property (CHIP) Units within
twenty-five U.S. Attorney’s offices around the country. Section 512(b)(2) of this Act
requires the assignment of at least one more federal prosecutor to each unit, for the
specific purpose of bringing piracy and counterfeiting cases. Section S12(b)(1)
authorizes at least two additional FBI agents to be assigned to work exclusively on IP
crimes within each CHIP unit. And 512(b)(3) would add 10 more CHIP units, so that
CHIP units were housed in approximately a third of the US Attorney’s Offices across the
country.

This is one of the most important provisions of the bill. Rights holders and enforcement
officials alike tell us that IP crimes consistently draw the short straw, because the limited
investigative resources of the FBI are generally assigned elsewhere. Those computer-
savvy agents who have IP in their portfolio are often pulled off IP cases to investigate
time-sensitive computer hacking cases, allowing their 1P investigations to lie fallow.
Without investigative agents to work their IP cases, prosecutors turn their attention to
other matters. The Act would help terminate this vicious cycle.

The Act would also assign at least five agents to an operational unit at FBI headquarters,
dedicated to working with the Intellectual Property Division on the development,
investigation, and coordination of complex, multi-district, and international criminal
intellectual property cases. Having operational FBI agents specifically assigned to work
with trained IP prosecutors will enable DOJ to have an elite team to investigate highly
complex criminal IP cases.

Other provisions within Title V of the Act would upgrade IP enforcement training for
investigators both within and outside the CHIP units, and direct the Attorney General to
ensure that adequate computer forensic support is available to DOJ personnel in IP
criminal cases. Taken together, these changes will make the Department far more
effective in the fight against counterfeiting and piracy, and the number of cases
investigated and defendants prosecuted should increase accordingly.
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2. _State and Local Law Enforcement Grants

Even with additional resources, federal law enforcement is spread thin, and can only be
expected to focus on the worst offenders and the most complex IP cases. By contrast, in
our federal system, the overwhelming majority of law enforcement resources are found at
state and local levels. These authorities already play a pivotal role in the fight against
counterfeiting and piracy, but unless we devote more resources to improving the ability to
carry out enforcement at the state and local level, our nation has little hope of reducing IP
theft to a meaningful degree.

The Act addresses this issue in Title V, Section 511, authorizing local law enforcement
grants, called TP-TIC grants, “for training, prevention, enforcement and prosecution of
intellectual property theft and infringement crimes.” Such grants would have a wide
range of potential applications, but would be most useful in supporting the creation of
trained units consisting of state and local prosecutors and agents who can focus on local
IP crime. Such grants can be used to support task forces, comprised of federal, state and
local investigators and prosecutors working together to address the problem strategically
in whatever jurisdiction best furthers the case.

We suggest that IP-TIC grants should favor the states and localities that put forth plans to
create dedicated prosecutorial and investigative units that work full-time on IP
enforcement. As discussed in terms of federal resources, “part-time” IP prosecutors and
investigators too often turn out to be ineftfective, as their efforts are siphoned off
elsewhere and the IP cases are put to the side. Explicit language favoring the creation of
dedicated squads would address this very real concern.

3. Dedicated International Resources

Addressing the problem of IP theft in our backyard is essential, but it is not by itself a

solution. Counterfeiting and piracy are worldwide problems that require all countries to

increase their focus on the issue and to cooperate with one another on trans-border
.13

crime.

The Act recognizes this in three ways. DOJ has already placed two “Intellectual Property
Law Enforcement Coordinators” (IPLECs) in our Embassies in Budapest and Bangkok,
where they work in conjunction with efforts to crack down on counterfeiting and piracy
in those regions. The Act (Section 521) builds on this initiative by directing the
placement of five more IPLECs in key regions that are the sources of counterfeit and
pirate products that enter our marketplace. The IPLECs (which would be part of the new
IP Enforcement Division) would liaise with law enforcement agencies in these regions,
carry out training activities to improve their enforcement capacities, and coordinate U.S.
law enforcement efforts against transnational counterfeiting and piracy syndicates
operating in these regions.

"3 On this note, we welcome the October 23 announcement by USTR that the U.S. and some of its allies
would pursue an Anti-counterfeiting Trade Agreement that would raise the bar on the expected level of
activities by signatories in this vital arena.
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Second, the Act (Section 522) directs the TP specialists in the TP Enforcement Division to
provide additional training and technical assistance to foreign governments, especially in
priority countries where such training can be carried out most effectively.

Third, the Title IV of the Act builds on a successful initiative of the Patent and
Trademark Office to appoint “Intellectual Property Attachés” to serve in key US
Embassies around the world. These attachés have already been effective advocates for
tougher intellectual property enforcement efforts in China and other countries. Under the
Act, ten more attachés would be placed in priority countries, with a broader mission than
the Justice Department IPLECs, including serving as in-country resources to advance the
interests of US companies attempting to create and protect IP abroad, and coordinating
efforts of U.S. Embassies and missions to work with like-minded nations to enhance 1P
enforcement in the host countries.

For far too long, both here and abroad, counterfeiting and piracy have been perceived as
high-profit, low-risk enterprises for organized criminal groups. That has begun to change.
By placing dedicated enforcement resources at the federal, state and local levels, and in
key markets overseas, this Act will accelerate that change, and increasingly make IP theft
a crime that does not pay.

C. Updating the Laws

The Act is also noteworthy for the way it updates the laws in a sensible and
uncontroversial manner to respond to changes in technology. A few examples follow:

o Title I, Sections 105 and 106, increasing the availability of treble damages in
counterfeiting cases, and doubling statutory damages for counterfeiting, which
have remained unchanged since 1996. The vast growth in the scope and
profitability of counterfeiting enterprises mandates that penalties keep pace, or
they will lose their deterrent value;

e Title I. Sections 107 and 108, outlawing the export of counterfeit or pirate product
from the United States, a prohibition that we have long urged our trading partners
to enact;

o Title II, Section 201, ensuring that a copyright pirate who has been convicted for
violating one provision of the criminal copyright laws is treated as a repeat
offender if he violates a different provision of that law;

o Title I, Section 202, harmonizing the inconsistent forteiture provisions that have
emerged among the various IP criminal laws; and

o Title IT. Section 204, raising the criminal penalty for acts of counterfeiting that
results in death or serious bodily harm.

We must make sure our criminal and civil laws remain adequate to counter the ongoing
menace of IP theft. This Act goes a long way toward that goal.
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While the Act would not implement all the CACP proposals, we are pleased that it
addresses most of the critical needs. For example, while the Act does not empower the
Department of Justice to bring civil cases against counterfeiters and pirates for conduct
that would also violate the criminal statutes, it does ensure that Justice will put a higher
priority on IP enforcement. Furthermore, several provisions of the Act contain
compromise versions of CACP proposals. While language consistent with the original
CACP proposals would have been preferable, we understand the sponsors’ reasons for
altering these proposals, and believe they have struck a good balance between the need
for stronger 1P protection and the concerns of Internet Service Providers, grey marketers,
the criminal defense bar, Internet commerce companies, and others.

V. Conclusion

The scope of the challenge posed by counterfeiting and piracy sometimes seems
overwhelming. Make no mistake: the problem is vast and there is no simple set of
solutions. But we have found that, by banding together in groups like CACP, by
devoting serious thought and effort to solutions, and by articulating those solutions in a
clear manner, we can make a difference.

Likewise, in crafting this carefully considered and critical legislation on a bipartisan
basis, this Committee has given hope to those who struggle against this scourge on a
daily basis. The CACP applauds you for your efforts, and we stand ready to do whatever
it takes to help you enact this bill into law.

Thank you for this opportunity to testify.
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EXHIBI

TA

CACP Membership List

Associations

Advanced Medical 'l'echnology
Association (ADVAMED)
American Llectronics
Association(AeA)

Aerospace Industries Association
(ATA)

Air Conditioning and Refrigeration
Institute

Alliance of Automobile
Manufacturcrs (AAM)

American Apparel & liootwear
Association (AAFA)

American Association of Exporters
and Tmporters (AART)

American Chamber of Commerce
in Argentina

American Chamber of Commerce
in Denmark

. American Chamber of Commerce

in France

. American Chamber of Commerce

in Germany

. American Chamber of Commerce

in Guatemala

. American Chamber of Commerce

in Kosovo

. American Chamber of Commerce

in Poland

. American Chamber of Commerce

in Singaporc

. American Chamber of Commerce

in Spain

. American Chamber of Commerce

in Sweden

. American Chamber of Commerce,

Kyrgy~ Republic

American Chamber of Commerce,
Norway

American Council of Independent
Taboratories (ACIT)

22

23.
24,

25.
26.
27.
28.
29.

30.

(5]

32.
33
34.
35.

36.

3
-1

38.

39,

40.
41.

42.

43.

1. American Tntellectual Property

Lawyers Association (AIPLA)
Amcrican T.chancse Chamber of
Commerce

American Made Alliance
American Petroleum Institute
(APY

American Society of Association
Fxecutives (ASAF)

Americans for Tax Reform

Art Copyright Coalition
Association for Competitive
Technology (ACT)

Association of Equipment.
Manufacturcrs (AFM)
Association for Suppliers of
Printing, Publishing and
Converting Technologies (NPES)
. Automotive Aftermarket Tndustry
Association (AALA)

Brand Protection Alliance (BPA)
Business Software Alliance (BSA)
Canadian Consulatc General
Center for Health Transformation
(CHT)

Coalition Against Organized Retail
Crime

. Computer Technology Industry
Association (CompTIA)
Consumer Electronics Associafion
(CFA)

Cyprus-American Business
Assoctation

Detroit Regional Chamber
Flectronic Industrics Alliance
(L)

Flectronic Resellers Association
International, Inc. (ERAT)
Enterrainment Softwarc
Association (1ILSA)



44. Furopean American Business

45.
16.
47.

Council (EABC)

['ree Speech Coalition

Food Marketing Institute (FMT)
Friendship Foundation of
American Victnamese (FFAVN)

sociations (continued)

48

. Gas Appliance Manufacturers
Association (GAMA)

. Generic Pharmaceutical
Association (GPhA)

. Global Business Teaders Alliance
Against Counterfeiting (GBLAAC)

. Greeting Card Association (GCA)

. Grocery Manufacturers/Food
Products Association (GMA/FPA)

. 1caltheare Distnbution
Management Association (HDMA)

. Tmaging Supplics Coalition (ISC)

. Intellectual Property Owners
Association (IPO)

56. International Authentication

60.

61.

62.

63.

64

66.

(=
-l

68.

69.

Association (TAA)
. International Anti-Counterfeiting

Coalition (IACC)

58. International Anti-Counterfeiting

Coalition Foundation
. International Association of
Amusement Parks and Attractions
International Association for
Fixhibition Management (TAF.M)
International Communications
Industries Association (ICIA)
International Federation of
Phonographic Industries (TFPT)
Tnternational | louscwates
Association (IHA)
International Tntellectual Property
Institute (TTPT)
. Intcrnational ‘I'rademark
Association (INTA)
Kenan Tnstitute of Private
Fanterprise
. Kent Chamber of Commerce
Lansing Regional Chamber of
Commerce
Tos Angeles Area Chamber of
Commeree
. Magazine Publishers of America

(MPA)

72.

73.

74

75.

76.

~
~1

x

81.
82,

83.

84,

85.

86.

2

91.

92.

93.

94.
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. Mississippi Manufacturers

Assoctation

Motion Picture Association of

American (MPAA)

Motor & Fquipment

Manufacturers Assoctation

(MEMA)

Motorcycle Industry Council

(MIC)

National Academy of Recording

Arts & Sclences

National Association of

Manufacturers (NAM)

. National Chamber Foundation
(NCI7)

. National Electnical Manufacturers
Association (NFMA)

. National Hlectronic Distributors
Association (NEDA)

(. National Foundation for Women

TLegislators

National Forcign ‘I'rade Council

National Marine Manufacturers

Assoctation (NMMA)

Qutdoor Power Fquipment

Institute (OPEL)

Pharmaceutical Research and

Manufacturcrs of America

(PhRMA)

Precision Mctalforming

Assoctation (PMA)

Recording Tndustry Association of

America (RTAA)

. Rubbet Manufacturers Association
(RMA)

. Russian Chamber of Commerce &
Industry in the USA

. Santa Monica Chamber of
Commerce

). Semiconductor Fquipment and

Materials International (SEMT)

Semiconductor Industry

Association

SGS Global Trade Solutions,

Incorporated (SGS)

Socicty of the Plastics Industry,

Inc. (SP)

Softwarc and Information Tndustry

Assoctation (STTA)

. Specialty Equipment Market
Association (SEMA)
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Swiss-American Chamber of

Commetce

98.

. Toy Industry Association (TIA)
U.S. Council for International

Business (USCTI3)

Businesses
1. 3M Company
2. A. Louie Assodiations Corporation
3. A-Systems Incorporated
4. Abercrombie & Fitch
5. Ablcbodec Associates

o

24,
25.
26.
. Archstone Consulting
28.
29.
. Ark Home Fntertainment
31.
32.
33.
34,
35.
36.

s

[*5)
=1

Accenture

ACME-Tclcforensics, T.1.C
ACCU-BRFAK Pharmaceuticals, Tnc.
Activision

. Acucote Inc.
. AIG Consultants, Tnc.

ATM Global

. Alexander Watson Associates

All to Success

. Alston & Bird T.I.P

. Alte Biosciences Incorporated

. Altria Group, Inc.

. AMCO Plastic Materials, Inc.

. American Banknote TTolographics,

Tnc.

. American Standard Companics, Inc.
. AmerisourceBergen Corporation

. Amgen Inc.

. Analysis Research Planning

Consulting (ARPC)
Aplicor Inc.

Applicd IDNA Sciences
Aramco Services Company

Arent I'ox PLLC
Arcva T&D Tnc.

ARmark Authentication 'Lechnologics
Arnold & Porter LLP

Arxan Technologics

Ashton-Potter (USA) Ltd.

ATB Sceurity

ATL Pharma Security Label Systems
(ATI)

. Authentix, Inc.
38.
39.
40.

Automation Alley
Baca, Garcia & Gannon, LLP
Baker & TTostetler TP

101

99. U.S. Chamber of Commerce
Vision Council of America (VCA)
100. XLA Express Delivery and
Togistics Association

41,
42,
143,
44,
45,

46.

Baker & McKenzie LLP
Bandai America Inc.

Bandai Namco Group

Baxter Healthcare Corporation
Baycr 1lcalthcare — Biological
Products

BD Consulting and
Investigations, Inc.

47. BellSouth Corporation

48. Benchmade Knife Company

49. Bendix Commercial Vehicle
Systems LLC

50. Better 1calth Care Products
Corp.

51. Biomericux, Tnc.

o
o

69.
70.

71
72.
73.
74
75.

. Blank Rome Government

Relations LLC

. Blazer Investigations
. Bose McKinney & Fvans TIP
. Bradley, Andrew, Christopher,

& Kayce

. Brady Corporation
. Brand Sccunty Corporation
. Brain League 11 Services

Private, 1D

. Brand Entorcement UK Litd.

. Brand Protcction T.td.

1. British American 'L'obacco

. Buchalter Nemer

. Bunco Collection LLC

. Building Blox

. Bullivant Houser Bailey PC

. Burkhalter, Kessler, Goodman,

& George

. Business Consulting &

Investigations Inc.

. Business Success Strategists,

LLC

buySAFE, Tnc.
BuzzeoPDMA, a division of
Denderite International

C&M International, LTD
Call, Jensen, and Ferrell
Cardinal Law Group

Cargill & Associates, PLLC
Carolina Junior Elite Training
System (J.R.T.S)



76. Cascade Designs, Inc.

77. Center for Medicines in the Public
Interest

78. Century Bank and Trust

79. Chanel, Inc.

Businesses (continued)

80. Chatles 'l Joyner, PLLC
81. Charter Technologies, LLC
82. Chemlmage Corporation
83. Cisco Systems

84. Click, Inc.

85. Cleveland Golf

86. Coach, Inc.

87. Coats & Bennett, PI.I.C
88. Coffee Bean & 'l'ea Leat
89. Coliant Corporation

90. Collection 2000 Cosmetics, Inc.
91. Colorcon, Tnc.

92. Corporate Express Document & Print

Management
93. CPA North America
94. CroplLife America
95. CropLife Inrernational
96. CTP, Inc.
97. Danaher Motion India
98. Dayco Products, I.1.C
99. Deckers Outdoor Corporation
100. Definitive Communications
101. deKieffer & Horgan
102. De T.a Rue Security Print Tnc.
103. Democracy Data &
Communicatdons (DDC)
104. DHL
105. Diligence USA, T.I.C
106. DMN Americas Inc.
107. Dai Nippon Printing Company
108. Discover Hollpwood Publications
109. Document Security Systems, Tnc.
110. Dolby Labotatories, lnc.
111. Dreier LLP
112, Duncan Investigations
113. DuPont
114. Dwight Law Group
115. Eastman Kodak Company
116. Eaton Elcctrical
117. eBay Inc.
118. Economist Group
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119.

120.
121.

122.
123.
124
125.
126.
127.
128.
129.

130.

131.
132.
133.
134.
135.
136.
137.
138.
139.
140.
141.
142.
143.
144,
145.
146.
147.
148.
149.

150.
151,
152.
153.
154,

155.
156.

157.
158.
159.

Efficient Research Solutions,
Inc.

Flectronic Arts

Flectronic Supply Chain
Solutions

Eli Lilly and Company

Fnertia Building Systems, Tnc.

Fngineous Software, Tnc.
E.N. Television

Ernst & Young

Fverson CITB Inc.

The Fairfax Group
Fashion Business
Incorporated

Fashion Institute of Design
and Merchandising
Federal-Mogul Corporation
Federal Strategy Group
Federal Fxpress

First on the Seam
Hlex-a-lite

Flightline Aviation Wear
Flowmaster

Foilflex Products

Ford Motor Company

Fox Group

Frazee Associates LLC
Fulbright & Jaworski, I.I.P
‘The Gallup Organization
Gallus Inc.

Ganum

Gehrke & Associares, SC
Genesis Smith-Benton
GenuOne, Inc.

General Motors Corporation
GM)

Gillette

Glast, Phillips & Murray, P.C.
Glaxo-SmithKline

Global Anti-Piracy Agency
Global Credit Solutions Pty
Lid

Global 1P Counselors, LLIP
Global Risk Solutions Asia
Corporation

Global Validators, Inc.
Goldman Organization
Goodrich Aerospace
Corporation

20
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161.
162.
163.

164.
165.
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Google, Inc.

Governors America Corporation
Grant 'Thornton LLP

Graphic Security Systems
Corporation

Grayson USA, LLC

Gregory J. Lillis, Lisq., Ltd.

Businesses {continued)

166.

167.
168.
169.
170.
171.
172.

173.
174.
175.
176.
177.

178.
179.
180.
181.
182.
183.
184.
185.
186.
187.
188.
189.
190.

191.
192.
193.
194.
195.
196.
197.
198.
199.
200.
201.

Gruman Development &
T'echnologies

Guardian Academics

Ilanes Brand, Inc.
Harley-Davidson

Hemaya Universal

Hofherr Taw

Holman Moody and 1lolman
Automotive

Holmes & Lofstrom, LLI?
Holomex

Iloneywell International Inc.
Hologram Company Rako, GmbH
Honigman Miller Schwartz & Cohn
T.I.P

Iloward & lloward Attorneys, PC
Hunton & Williams LLP
Hutchison Law Group

H.W. Sands Corporation

IBM Corporation

IBS Corporation

Identco

Infineon Technologies Corp.
Infragard

InfraTrac

Inkongruent

Tnstitute for Policy Tnnovation
Intellectual Property 1'echnology
Law

Inter-Lingua

Internet Crimes Group, Inc.
Internet Law Group
IntegriChain

Intel Corporation

Tnvestigative Consultants
1-OnAsia Ltd

IP Services Inc.
1PCybercrime.com LLC

TSTSAN

IsoCiser Systems, Inc.

202
203,
204,
205.
206.
207,
208.

209.

210.
211.
212.
213

214.
215.
216.

217.
218.
219.
220.
221.
222,
223,
224,
225.

226.

227.

228,
229.
230.

231
232,
233.
234,

235.
236.
237.
238,
239.
240.
241.

Jackson Walker, LLP

JAG

Jet Propulsion Laboratory

J. Mark Holland & Associates

Johnson & Johnson

Jones Day

Keats Mcliarland & Wilson
T.I1.P

Kent & O’Connor,
Incorporated

Kelley Drye Collier Shannon
Key & Keys I.1.C

Kilpatrick Stockton LLP
Knobbe Martens Olson &
Bear LLI

KRFSIT Video Productions
Kurz 'I'ransfer Products LI
LA County Economic
Development Company
T.A Fashion District

Label l'echnique Southeast
Laguna Components, Inc.
LaMagna and Associates
Tameer Group I.T.C
LaRiviere, Grubman & Payne
laSalle Licensing, LLC
Lauson & Schewe, LLI?
Taaw Offices of Dortie
Choderker

Law Offices of Francis John
Cowhig

Taw Qffices of Mann &
Zarpas

Levi Strauss & Co.

Lexmark International
Tockheed Martin Aspen
Systems

LORD Corporation
L’Orcal USA

M Capitol Management
Major League Baseball
Enterprises, Inc.

Mann Theatres

Mary Kay, Tnc.
MarkMonitor

Mayback & Hoftman, PA
Mayo Communications

The McGraw-Hill Companies
MediaDefender

21



242,
243,
244.
245.
246.
247.

248.

Merck & Company

MEMSCAP, Inc.

Meyercord Revenue Inc.

Microsoft Corporation

Milgard Manufactoring, Inc.

Miller, Canfield, Paddock and Stone,
P.L.C.

Miller Nash I.I.P

Businesses (continued)

249.

250.
251.
252.
253.

254.
255.
256.
. Nanolnk, Inc.

. National Biopharmaceutical Security

260.
261.

262.
263.
264.
265.
266.
267.
268.
269.

70.
271.
272.

73.
274.
75.
276.
77.
278.
279.
280.
281

Molecular Lsotope ‘l'echnologies,
T1.C

‘The Money Finders, Inc.

Monsanto

Moore & VanAllen PLLC
Manufactures’ Qualification and
Validation Program, Inc. (MQVD)

MichiganMall.com

Mystic Medicines, lne.

Nanofilm Ttd.

Council (NBSC)

. National Broadcasting Corporation

(NBC)
National Trademark Investigations
Nelson Mulling Riley &
Scarborough, I.I.P

Net Enforcers, Inc.

New Balance Athletic Shoe, Inc.
Newbridge Associates
Neweel, Campbell & Roche, I.I.P
New Momentum
News Corporation
Nike, Inc.
Nokia Inc.
Northwest Attraction Council
Oakley

Oblon, Spival, McClelland, Maier &
Neustadt, PC

Olive & Olive, PA

OpSec Security, Inc.

ORBID Corporation

Parker Poe Adams & Bernstein T.I.P
Partners 4 Management Gmbl1
Payne North America

Paxar Corporation

Peerscent, Inc.

Performance Systems
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282
283,
284.
285.
286.
287,
288.
289.

290.
291.

292.
293,
294,
295.
296.

297.
298.
299.
300.
301.
302.
303.
304,

305.
306.

307.
308.
309.
310.
311.
312.
313.
314,
315.
316.
317.
318.

319.

ot
2 b b2
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Pernod Ricard USA

Pfizer, Inc.

Plaza Bank

Podium Distribution
Political Capital, LLC

Polo Ralph Lauren

Pop! 'l'echnology

Porter Wright Morris &
Arthur LLP

Polyonics Incorporated
Precision Pumping Systems,
Tne.

Prestige Label Company
Prime Business Credit
Procter and Gamble
Product Safety T.etter
Professional Electrical
Apparatus Recyclers League
Property Rights Alliance
Quest Kids Clothing

QP Semiconductor Inc.

QX Incorporated

R* Designs, LLC

RAT Corporation

Rand Cotporation

R.E. Holdings International,
Ine.

The Reagan Group T.1.C
Reconnaissance Intetnational,
Ltd.

Reebok International, Ltd.
Reed Flsevier Inc.

Regent Investigation, Ltd.
Resource LabelGroup, LLC
Rl Commerce, LLC
RFID4U

RHEID World

RM(
RM 'Theatre Corporation
Robert Branand International
Rock-"Tenn Company
Rodriguez, (Y’Donnell, Ross
and ['uerst

Rouse and Company
International

sociates

. RR Donnelley
. SafeMedia Corporation
22. sanofi-avenns
323.

Santa Monica Place

22



324,

325.
326.
327.
328.
329.

330.

Schrciner Group — Gmbl1 & Co.
KG

Science of Racing

Seagate Technology, T.1.C

Secure Symbology, Inc.

Securitas Global

Security & Risk Management
Group, I.1.C

Seiter & Co.

Businesses (continued)

331.
332.

333,
334.
335.
336.
337.
338.
339.
340.
341.
342.
343.
344,
345.

354.
355.
356.
357.
358.
359.
36(0).
361.
362.
363.
364.
365.
3606.

Shang & Associates, I.T.C
SICPA Securink Corporation, North
America

Sierra Scientific Instruments
Signoptic

Silicon Hdge Law Group, LLP
Silver Lake Jewelers 1L1LC
Singular 1D Pte. Ltd.

SGS SA

Smith & Rendon, LLP
SolarTech Corporation
SourceCode

Sourhwest Research Tnstitute
SPC Consulting

Square D Company

SSC, Inc.

. Staas & Halsey I.I.P

. Star Financial Resoutces, L1LC

. The Steele Foundation

. S1' Microelectronics

. Sun Chemical Corporation

. Surekire, LLC.

. Tahittan Noni International

. TASKS Investigations and 11 Law

Enforcement
"l'echnical Solutions LLC
Technicote, Inc.
l'esa Scribos GmbH
ThinSpring
Thumbnail Media
Titfany & Co.
‘I'ime-Warner
Topflight Corporation
Torys, LLD
TracTag, LLC
‘I'rade lonovations, Inc.
Trane
‘I'ranspto, INC
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367.
368,
369.
370.
371.
372.
373.
374.

404.
405.
406.
407.
408.

‘I'raphagen Law PLLC
Trenton West

TROY Group, Inc.

True Religion Brand Jeans
IRW Law Group

TUV Rheinland Group
CltraDots, Inc.
Underwriters Taboratories,
Incorporated

. Universal Music Group

. Uniweld Products, Inc.

. Unzipped

. LPM Raflatac

. The Upper Deck Company,

LLC

. USA For Tnnovation

. Valor

. Vectra Fimess, Inc.

. Venable LLDP

. Verical, Inc.

. VeriSign, Inc

. Verizon Communications, Inc.
. Viacom Inc.

. Visteon

. VoiceMuftler Corporation
. Walt Disney Company

. Ward and Smith PA

. Warn Industries, Tnc.

. Warner Brothers Studios

. Warner Music Group

. WebliyeQQ

. Week Days Clothing’s

. Weldon, Williams and Lick

Inc.

. Wheaton Scicnee Products
. Whitehall Bureau of Canada

Limited

. Williams & Jensen

. Wine Stem Company

. Wolf Block Public Strategies
. Womble Carlyle Sandridge &

Rice LLC

Wycth

Xerox Corporation
Yahoo!, Inc.
Yortamark, Inc.
Zippo Manufacturing
Company
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EXHIBIT B

LECG Executive Summary

Executive Summary

A. The Need to Increase U.S. Government Anti-Counterfeiting and Anti-Piracy
Efforts

The health of the US economy depends on a wide range of industries that rely on
intellectual property (IP) to create and produce state-of-the-art products (i.e., IP-intensive
industries)."* Unfortunately, counterfeiting and piracy are robbing these industries of the
intellectual property on which their profitability and growth rest and on which the long-
run competitiveness of the US economy depends. The industries harmed by
counterfeiting and piracy and the industry associations that represent them are devoting
substantial amounts of capital and management talent to combat counterfeiting and
piracy. But private business efforts to control these problems must be augmented by
public efforts by both the U.S. and foreign governments to identify, capture and punish

counterfeiters and pirates.

Counterfeiting and piracy are forms of property crimes, and the U.S. government has an
important role to play in limiting such crimes on law enforcement grounds alone.
Counterfeiting and piracy also both reduce job and income opportunities for Americans
and reduce tax revenues at federal, state and local levels by imposing significant losses
on the operations of legitimate businesses. Finally, the public interest in controlling
counterfeiters and pirates goes beyond considerations of property, jobs, and government
revenues to encompass concerns about safety and health. Several recent events have

demonstrated that the health and safety of the American public are at risk from inferior,

™ |P-intensive industries are defined in Appendix A. IP-intensive industries are those that create intellectual

property and also those that rely on intellectual property to create state-of-the-art products which often have well-
identified brand names. IP-intensive industries include motion pictures, sound recordings, software, fashion,
pharmaceuticals, consumer electronics including personal computers, electronic components, automotive, aircraft,
aerospace, toys, games, publishing, and numerous other industries.
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potentially dangerous counterfeit products. And counterfeiting and piracy pose mounting
risks to America’s national security as organized crime groups and terrorist organizations

play growing roles.

The U.S. government already has substantial anti-counterfeiting and anti-piracy efforts in
place. However, according to the U.S. Government Accountability Office (GAQO), these
efforts could be significantly improved primarily through strong permanent leadership to
foster better coordination within and among federal government agencies and between
them and state, local and foreign government authorities and private industry. Based on
an extensive review, the GAO has also concluded that the U.S. government’s anti-
counterfeiting and anti-piracy effort needs strong permanent leadership, that more
dedicated resources are needed to combat counterfeiting and piracy, and that the
government agencies need more efficient and effective anti-piracy and counterfeiting
operations (i.e., there is a need to “work smarter.”) The OECD reached similar
conclusions in its recent review of government efforts to combat counterfeiting and

piracy around the world.

The Coalition against Counterfeiting and Piracy (CACP) has recently proposed a broad
initiative of actions to be taken by the federal government to enhance its efforts to control
piracy and counterfeiting. The measures proposed by the CACP are consistent with the
GAO’s recommendations. The CACP’s call for prompt stronger action by the federal
government reflects the fact that the losses to American companies and the dangers to
American consumers resulting from piracy and counterfeiting are growing rapidly as
technology makes counterfeit products harder to detect and easier and cheaper to

produce.

The purpose of this report is to provide an objective evaluation of the CACP initiative by
providing estimates of the expected budgetary costs of the actions it proposes and

estimates of the expected benefits of these actions. Reflecting limitations on the
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availability and reliability of underlying data and studies, we present a range of estimates

for both the costs and benefits. In both cases, the estimates we present are conservative -

we believe that our estimates of costs are on the high side of the likely range and our

estimates of benefits are on the low side of the likely range.

B. Summary of Major Findings

Based on our research, we have reached the following conclusions about the costs and

benefits of the enactment of the CACP initiative:

1.

Measured in present value terms, the CACP initiative would cost between
$0.289 billion and $0.489 billion during the first three years. We have based
our cost estimates on the costs of similar government programs. Most of the
costs of the CACP initiative are costs of hiring additional federal government
personnel to combat piracy and counterfeiting and training government
personnel working in this area. The personnel costs of the CACP proposal
include the appointment of a Chief IP Enforcement Officer (CIPEO) in the
White House to coordinate the efforts of the federal government and of other
U.S. and foreign government agencies responsible for reducing piracy and
counterfeiting. Our cost estimates also reflect the provision of resources and

legal tools to allow the IPR enforcement agencies to “work smarter.”

According to estimates by the FBI and other sources, U.S. companies lose at
least $225 billion each year to piracy and counterfeiting. Measured in present
value terms, we estimate that the CACP initiative would reduce these losses
by between $18.4 billion and $36.8 billion during the first three years. Our
estimates assume that enactment of the CACP initiative would reduce these
losses by between 5 percent and 10 percent by the third year. These estimates
of success appear conservative and reasonable based on the carefully
documented success rate achieved in reducing property theft by the CompStat
Program of the New York Police Department, which has many similar
features to those of the CACP initiative. This success rate is also consistent
with the experience under the U.S. Department of Justice’s initiatives to

combat computer and intellectual property crime.
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3. Even using pessimistic estimates of the reduction in the losses of U.S.
business revenues from piracy and counterfeiting, the enactment of the
CACP initiative would increase U.S. output by about $27 billion a year
and would increase U.S. employment by about 174,000 a year after three
years. Using our optimistic estimates of the reduction in losses from the
CACP measures, these figures rise to about $54 billion in additional U.S.
output and about 348,000 in additional employment after three years.
These estimates of the overall output and employment benefits to the U.S,
economy from enactment of the CACP initiative are based on measures of
the direct and indirect effects of piracy and counterfeiting on the U.S.
economy from recent studies of the motion picture and recording

industries.

4. Measured in present value terms, total federal tax revenues during the first
three years of the CACP initiative would increase between $1.4 billion and
$2.8 billion versus the present value costs over the same period of the
CACP initiative of $0.289 billion to $0.489 billion. The estimates are
based on the additional federal tax revenues that would result from the
increases in US output and employment resulting from the enactment of

the CACP measures.

C. Conclusions

Overall, our research indicates that the CACP initiative is a sound investment for the
federal government. Even under very conservative assumptions, it would produce
sizeable reductions in business losses caused by piracy and counterfeiting, it would
generate meaningful increases in output and employment levels in the US economy, and

it would increase federal government revenues by substantially more than its costs.

For every dollar spent prudently on the CACP initiative, federal tax revenues would
increase by at least $2.9 and by as much as $9.7 with an intermediate range of $4.9 to

$5.7.1° These federal tax revenue increases are due to the increase in U.S. output and

* All dollar amounts are stated in present value (2007) terms and are average results over three years.
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employment that would occur as a result of implementing the CACP initiative. For every
dollar spent on the CACP initiative, U.S. output would increase by at least $38 and would
increase by as much as $127 with an intermediate range of $64 to $75.'° The increase in
output due to implementing the CACP program will result in the creation of between
174,000 and 348,000 new jobs during the third year. Therefore, the return to the federal
government and the economy of investing in the CACP initiative is very high. In
addition, state and local governments can expect to receive incremental revenues between
$1.25 billion and $1.50 billion, in present value terms over three years, if the CACP

initiative is implemented.

Over time, by enabling the IP-intensive industries to earn a higher return, the CACP
measures would encourage more investment and foster faster U.S. economic growth. In
addition to these quantifiable benefits, enactment of the CACP initiative would increase
the protection of American consumers against the health and safety risks of counterfeited
and pirated goods. Finally, more effective policies to combat piracy and counterfeiting
are an important complement to policies to combat organized crime and terrorism and to

enhance national security.
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Mr. BERMAN. Thank you, Mr. Cotton. In your comments about
the revenue impacts of dollars spent on enforcement, I am won-
dering if we couldn’t calculate the benefits of this bill in dealing
with our appropriations process in these last days—the creative
scoring that frequently has been

Mr. CorToN. Well, we would ask that Dr. Tyson’s study be in-
cluded in the record and it might help in that respect, Mr. Chair-
man.

Mr. BERMAN. Good. We will do that.

[The information referred to is available in the Appendix.]

Mr. BERMAN. I will recognize myself for 5 minutes.

Ms. Sohn?

Ms. SOHN. I am ready. [Laughter.]

Mr. BERMAN. You made a number of interesting suggestions and
helped set the framework for some of the discussions. I want to
focus on the registration issue first.

I agree we have to turn to orphan works and this Committee
plans to do this early next year. But I am curious about two as-
pects of your testimony dealing with your opposition to the provi-
sion in this bill on registration. You talk about the orphan works
problem, and that it is crucial to require registration before crimi-
nal enforcement because you can minimize the orphan works prob-
lem that way. If that is the case, and I see your point, would you
support a carve-out for registered works from being considered or-
phaned?

Ms. SOHN. Would I consider a carve-out for registered works?

Mr. BERMAN. In other words, you are concerned about us remov-
ing the registration requirement to allow enforcement that creates
potential for many more orphan works, and so then I say, is the
flip-side true? Once it is registered, then it really isn’t orphaned.

Ms. SoHN. That is an interesting idea, but here is the problem.
As you well know, photographers who I know have spoken to you
and who have the most objection to orphan works, fixing the or-
phan works problem, it is because the Copyright Office only has a
text-based registry. It is almost impossible, even if you do a good-
faith search, to find that work. So if I am a photographer and I
have a picture of the Statue of Liberty, the way I register it is a
picture of the Statue of Liberty in text.

So part of the problem is that the current copyright registry
doesn’t make it easy to find certain works that are already reg-
istered. So in my mind, it would be unfair to punish somebody who
wanted to use, let’s say for a history book, a picture of the Statue
of Liberty, did a good-faith search, but could not find the owner be-
cause there is no way to actually right now find a picture. I think
there is technology that will allow you to actually scan that picture,
but we don’t have it right now.

Mr. BERMAN. What if you narrowed the carve-out. I take your
point, but there are a lot of works that the act of registration
means you know where the owner is, and you don’t have the prob-
lem that you have just raised in those areas.

Ms. SoHN. That is correct. And at that point, a reasonable search
under the last bill we had on orphan works—I am using the lan-
guage from that—a reasonable search would come up with that.
That shouldn’t be a problem. The problem is that there are certain
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instances, particularly visual arts as you well know, where it is not
that easy to find it on the copyright registry.

Mr. BERMAN. One more issue on registration. You talk about the
disincentive to register because of the ability to proceed in criminal
enforcement cases without a registration. Yet on statutory dam-
ages, where a registration is required in order to receive statutory
damages or attorney’s fees, you talk of the possibility of damages
being so draconian that it forces excessive damages or settlement
and is enough to stifle innovation.

Wouldn’t the possibility of statutory damages and attorney fees
be motivation enough for a copyright owner to register their work?
Isn’t the ability to get those statutory damages and attorney fees
far going to exceed the incentive to not register? And wouldn’t this
change about the requirement of registration to bring a criminal
case not have repercussions? I am wondering, given the balance of
incentives.

Ms. SOHN. I would agree with you, and that is why I don’t under-
stand why this provision is in this bill.

Mr. BERMAN. There are some good reasons and I am going to
let—I think rather than go to my next question, I will let Mr. Cot-
ton develop the reason. It is a narrow, but very important situation
why the provision is in the bill. My only point was, I can’t buy the
notion that it is such a huge disincentive for people who would oth-
erwise register their works not to register them, given that they
lose the chance for statutory damages and attorney’s fees if a reg-
istered work is infringed, and they don’t have that opportunity if
it is not registered.

But Mr. Cotton, why don’t you just

Ms. SOHN. As you know, you can always register after infringe-
ment happens. Okay? This eliminates the need to, or might. So if
you are not registered and somebody infringes on your work, you
have time to basically fix that and then register.

Mr. BERMAN. I think if the infringement—and I am not sure I
know what you think I know, because I am not sure that if the in-
fringement comes before the registration, I am not sure if for that
infringement you can collected attorney’s fees and statutory dam-
ages, but we will find that out.

Mr. Cotton?

Mr. CorToN. Mr. Chairman, I would make two points. From a
public policy point of view, there is simply no reason to tie the
hands of a prosecutor from taking action when there has been a
clear action of copyright infringement, whether or not there has
been a registration. The question is whether there has been an in-
fringement. In many cases, certainly in the industry that I come
from, where there can be a pre-release theft of a very valuable
piece of work when in fact the registration cannot have taken
place, and there may be very urgent need for the prosecutor and
investigators to move quickly. There is no reason to tie their hands.

Secondly, from the point of view of incentive, I would just have
to say that I can’t conceive that anyone who was interested in pre-
serving and protecting their IP and which would allow them access
to statutory damages would make the decision not to register based
on the highly uncertain question as to whether a prosecutor might
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or rf{light not take up a criminal case to protect their particular
work.

So I would say, (A), from a public policy point of view there is
no reason not to allow prosecution in serious cases. And secondly,
the notion that there is an incentive which would cause a copyright
owner not to register because they would be relying on the highly
unpredictable notion of whether or not there would be a criminal
prosecution is just not in the real world.

Mr. BERMAN. My time has more than expired.

Mr. Coble?

Mr. CoBLE. Thank you, Mr. Chairman, and I thank the witnesses
for appearing this morning.

Ms. Mandelker, it is my belief that IP-related criminal offenses
traditionally have not enjoyed a high prosecutorial priority. I do be-
lieve, however, that has improved in recent times. With that in
mind, what percentage of the department’s resources are dedicated
exclusively to the investigation and prosecution of IP-related crimi-
nal offenses?

Ms. MANDELKER. Mr. Coble, I can’t give you a specific percent-
age, but I can tell you what resources we do have dedicated to this
important problem. We have 230 computer hacking and intellectual
property prosecutors spread throughout the country in the various
U.S. attorneys’ offices. Each U.S. attorney’s office has at least one
prosecutor who is specially trained to work on these types of cases.
In addition, within the U.S. attorneys’ offices, we have 25 units of
CHIP units, prosecutors of two or more who are again specially fo-
cused on IP theft.

Within the Criminal Division where I work, we have 40 prosecu-
tors in the computer crimes and intellectual property section, 14 of
which are exclusively dedicated to IP theft. Of course, this is an
issue that is a priority within the department, and so we have a
task force of individuals across the department who are focused on
this problem, including myself, including somebody in the Attorney
General’s office and also in the Deputy Attorney General’s office.

Mr. CoBLE. Thank you.

Ms. Sohn, let me get your opinion. Do you know whether
websites may be considered to be a compilation under the Copy-
right Act, (A), and if so, do you know whether website owners actu-
ally register their sites with the Copyright Office and whether they
would be conceivably entitled to statutory damages in the event of
infringement?

Ms. SoHN. Certainly, I don’t see why a website couldn’t be con-
sidered a compilation. I don’t really know if website owners—I as-
sume some website owners would register their websites with the
Copyright Office, sure.

Mr. COBLE. Some critics of section 104 have alleged that it might
have the effect of intervening in ongoing copyright litigation. What
do you say to that?

Ms. SoHN. Could you repeat the question? I am not quite sure
I understand.

Mr. CoBLE. I said some critics of section 104 have alleged that
this section, if enacted, might have the effect of intervening in on-
going copyright litigation that has been initiated. What is your re-
sponse to that?
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Ms. SoHN. That is entirely possible. I mean, it depends on
whether you want to make it retroactive or not. Obviously, Google
is being sued in the Google book search case, they are being sued.
YouTube is being sued by Viacom. So it is possible it might have
an effect.

Mr. CoBLE. I was going to ask Mr. Cotton a question. I am hav-
ing a senior moment. I was going to ask you a question, Mr. Cot-
ton, but I cannot grasp it for the moment. So with that in mind,
Mr. Chairman, I will yield back before the red light appears.

Mr. BERMAN. Thank you, Mr. Chairman, Mr. Coble.

Mr. CoBLE. Thank you, sir.

Mr. BERMAN. You were Chairman for a long time. [Laughter.]

The great days when you were Chairman, I remember them well.

Mr. CoBLE. Thank you, sir.

Mr. BERMAN. Mr. Watt, the gentleman from North Carolina.

Mr. WATT. Thank you, Mr. Chairman.

Mr. Chairman, I find myself in much the same position with re-
spect to this bill as I did at the outset of our discussion about the
patent reform bill. My sense is that there is a substantial amount
of need to reform and do something to address the problems that
exist. Yet, the technicalities of what need to be done there is sub-
stantial disagreement about.

So I am here really to try to learn more about what those tech-
nicalities should be, what the concerns are, and try to get enough
basic knowledge before I really start going through the details of
the bill to try to figure out where some of those inquiries and con-
cerns might be addressed.

So with that, I think I will yield my time to the chair, who can
ask some of those technical questions. He had a long list. I knew
he had a long list and needed more time to explore it. So I think
I will yield him the balance of my time and I will sit and listen
like I intended to when I came in.

Mr. BERMAN. That is very nice of you, and I accept. But I would
say the one difference between this and the patent bill is that here
I would say 90 percent of the bill is not particularly controversial.
I wish I could have said that about the patent bill. [Laughter.]

Mr. WATT. Well, that is what you told me at the outset of the
patent bill. [Laughter.]

Mr. BERMAN. It is my line. This one isn’t as controversial.

Mr. WATT. The more I looked at it, and the more I talked to peo-
ple, the less I believed you. [Laughter.]

Mr. BERMAN. And the less I believed myself.

I want to take a little time here on 504. You were kind enough
not in your public testimony to argue that which you argued in
your written testimony that my approach on damages in copyright
1s somehow inconsistent with my approach to damages in the pat-
ent bill. Other than the hobgoblin argument, I actually don’t think
they are that inconsistent.

It seems to me section 504 now—that phrase—“for the purposes
of this subsection, all parts of compilation or derivative work con-
stitutes one work.” I think that language has a bias in favor of the
infringer, rather than the owner. I understand a very different
time when technology was very different why it was done. Some-
body was infringing the sixth edition of a book, because there were
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five other earlier editions in circulation, you shouldn’t be charged
with infringing all six versions of the book.

But what is the policy reason to distinguish between infringer
“A” who takes 20 photos from one site, and infringer “B” who takes
20 photos, one each from 20 Web sites? Under current law, “A” in-
fringer would be liable for a single statutory damage award, as de-
termined by the court, not mandated by this bill, and infringer “B”
would be subject to 20 separate statutory damage awards as deter-
mined by the court.

There may be objections to the overall level of the statutory dam-
ages, but accepting for the moment that we are going to have some
statutory damages, how is that disparity justified?

Ms. SoHN. Well, I think the disparity comes from what kind of
threats one copyright holder can make to a legitimate user or
somebody at least who thought they were using copyright work le-
gitimately, or an innovator. I mean, you talk a lot about the judi-
cial discretion, but the fact of the matter is that most of these cases
don’t ever go to court. The threat is held over the innovator’s head
or the user’s head, and it never goes anywhere. There is a settle-
ment. The person no longer uses the copyrighted work.

So to me, the judicial discretion doesn’t really solve the problem,
and it is the same problem in the patent context, is that the threat
is enough to stop people from innovating and the threat is enough
to get people to settle even though they might have a good case in
court. They won’t test the bounds of the law.

Mr. BERMAN. All right. Well, we will continue this discussion.
But in the patent context you never argued that and you were a
great supporter of that legislation

Ms. SOHN. And I continue to be.

Mr. BERMAN. You never argued that we should, on a counterfeit
product that infringed 50 different patents because it was all in one
product, consider it as one patent violation. Our goal in the patent
bill was simply to give the court the discretion that courts here
have to decide on how to calculate the damages. But I think I have
used Mr. Watt’s time.

And now, Mr. Goodlatte.

Mr. GOODLATTE. Thank you, Mr. Chairman.

I wonder if Ms. Mandelker—is that how you pronounce it?

Ms. MANDELKER. Yes.

Mr. GOODLATTE. Would you explain in some more detail some of
the concerns you have about the provisions in the bill that require
reorganization within several Federal agencies? What are your spe-
cific concerns?

Ms. MANDELKER. Yes, thank you for that question.

In particular, I would note that we have a current structure of
coordination within the administration that works quite effectively.
As it currently stands, we have an IP coordinator who sits in the
Department of Commerce, and who regularly ensures that we as
an administration convene and coordinate as appropriate.

So for example, I meet personally monthly with my colleagues in
the other departments. We coordinate regularly on international
programs. We work very closely, for example, with the State De-
partment in the deployment of our intellectual property law en-
forcement coordinators. We recently put on a conference both with
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the Patent and Trademark Office and the State Department in
Bangkok, Thailand in which we launched a new regional network.
That type of coordination is very important and it is happening at
very high levels within the administration.

Our concern with putting an office within the executive office of
the President is in particular for the Department of Justice, we are
always going to be concerned when you have somebody at the
White House who may be in the position of directing our enforce-
ment priorities or directing what cases we should do and what
cases we shouldn’t do. That would be contrary to the longstanding
tradition of the department, making independent decisions when it
comes to law enforcement decisions.

In addition, as I noted, what we have right now is actually quite
effective. While we don’t coordinate with the USTR, for example,
on all matters, we do contribute to the section 301 process. We do
provide them guidance as necessary when it comes to criminal en-
forcement policy that they seek to promote overseas, and likewise
with the State Department.

But what we have really right now is a flexible coordination proc-
ess that can adjust to the changing needs of the different depart-
ments, and it doesn’t impose unnecessary bureaucratic reporting
structures.

Mr. GOODLATTE. Thank you.

Mr. Cotton, we have been talking about the compilations, and I
wanted to give you an opportunity to explain the rationale for al-
lowing damages for each individual piece of those compilations. I
wonder if you might explain the nature of what compilations are
and the rationale.

Mr. CoTTON. Well, let me just speak carefully here, Mr. Good-
latte. The change in the law was not part of the original CACP pro-
posals, which is the organization I am representing today. We have
strongly endorsed the Committee leadership’s bill, including 104. In
doing so, we really are focused not necessarily on the specifics of
that provision, but on the anomaly really that the Chairman re-
flected, which is it does seem a problem to us in terms of the fact
that the current penalties for a compilation, which may include 12
or 16 or many multiples of that in terms of individual works, is the
same penalty as for the infringement of a single work. And those
works in a compilation may have different owners and different
creators.

And so in terms of resolving that anomaly, we do think it is
worth the effort to try to find a resolution which does recognize the
fact that it is in many circumstances a more extensive violation of
copyright in the context of compilation than in the infringement of
an individual work.

Mr. GOODLATTE. Ms. Sohn?

Ms. SOHN. Yes, I think I finally have the answer to Mr. Berman’s
question. I think it will also answer yours.

The reason that a compilation is looked at as one work is because
you are looking and differentiating that from engaging 20 different
or 10 different acts of infringement, is that you look at the act. You
don’t want to punish somebody 10 times for one act of infringe-
ment. So if I am infringing on 20 separate photographs, I have en-
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gaged in 20 different acts of infringement. If I have infringed on
one album, I have engaged in only one act of infringement.

It seems to me to be a pretty dangerous tool, again getting back
to the answer that I originally gave you, to a copyright holder to
all of a sudden turn one act of infringement into 10 or 20 or, you
know, depending on how big compilation is even more.

Mr. GOODLATTE. Do you want to respond to that, Mr. Cotton?

Mr. CorTON. Yes. I think the law’s tradition has been precisely
to make those kinds of tradition. Petty larceny is not viewed the
same as grand larceny. So the precise question that gets addressed
in a criminal assessment is exactly the extent of the damage and
the extent of the criminal act. And certainly one likely, I would say,
grounds on which to make that assessment is the number of in-
fringements involved, and therefore the extent of the damage to
what, as I say, may be multiple different owners and creators.

Mr. GOODLATTE. Thank you.

Thank you, Mr. Chairman.

Mr. BERMAN. Thank you.

The gentlelady from Texas, Sheila Jackson Lee.

Ms. JACKSON LEE. Thank you, Mr. Chairman.

I thank the witnesses for their testimony. I was detained in an-
other meeting, but in reviewing briefly your statements, I appre-
ciate very much your presence here today.

Mr. Hoffa, you have had a long history of speaking what we call
truth to power. As I reviewed your statement, it was provocative
because I begin my remarks about the devastating impact that pi-
racy and trademark violation has had in the American economy. I
think the mood is very sour in the United States right now in
terms of our economy and generating jobs.

I would just like you to pointedly repeat again or to focus on how
you think this legislation can be a viable component in saving jobs,
in producing jobs, and the impact that you have seen in, for exam-
ple, certainly we know that your home, Michigan, or your begin-
nings, was at the top of the heap as many of us grew up. We will
never forget that first shiny car coming from, obviously from De-
troit, but whatever showroom it was, maybe some of us got a shiny
used car, but how proud we were of that vehicle.

And where we are now as it relates to that whole effort, even
though we might not attribute that to trademark violation. But
what kind of piercing impact has trademark violation and piracy
done from your perspective?

Mr. HOFFA. Well, thank you, congresswoman. I think it is all tied
together. The idea of unfair trade and the fact that we do not build
in strong enough protections in our trade bills are all related. That
is why we have fought a number of the trade bills that are before
Congress, whether it goes from NAFTA to PNTR to the recent Peru
agreement. And we have talked about the fact that we must have
ways to, number one, protect our economy.

And when we talk about that, we are talking about copyrights.
We are talking about counterfeiting. And we are also talking about
the idea that trade should open up markets of countries that we
make agreements with. And too many of our agreements are one-
sided. They basically open up our economy to a flood of goods from
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alldover the world, as we see with China and Mexico, and especially
India.

So much of that material is counterfeit. We all know that we can
go on the streets of New York in Manhattan. We can go over here
to Georgetown and we see whole stalls of counterfeit material that
looks like something that has been made by a major manufacturer.
The answer is, we are not policing and protecting ourselves. Trade
has been a major issue of labor talking about how do we protect
American jobs. We have seen a hemorrhaging of millions of jobs
going to cheaper economies, going to Mexico, going to India.

That is part and parcel of the same problem of copyrights and
counterfeiting. That counterfeiting—and what we are talking about
is part of the same problem because when you open these econo-
mies, whether they come in legally or illegally, they are coming in
and just flooding into this economy.

I have testified before Congress about how we don’t police what
comes into this country. The container—90 percent of what comes
in comes in containers. And if you have been to the ports of Port
Elizabeth in New Jersey or you have been to Long Beach, you see
all these containers coming in.

Ms. JACKSON LEE. Yes.

Mr. HOFFA. Much of this stuff is in that stuff, and they are only
protecting and inspecting 1 percent. And if we had better inspec-
tion, then we could find out where these counterfeit goods are and
confiscate them at the border. The answer is we are not doing that,
and that is why there is such a flood of counterfeit goods in this
country.

Ms. JACKSON LEE. This legislation moves us in that direction.

Mr. HOFFA. That is right.

Ms. JACKSON LEE. Thank you.

Let me quickly ask questions of the final three witnesses. I want
Ms. Sohn to give us the most troubling feature in this legislation
from your perspective. Ms. Mandelker, if you would, I mentioned
earlier the incident with the Colgate-Palmolive toothpaste, and the
impact as it relates to the consumer. Someone injured. We don’t
know if there was any loss of life, any long-term damage.

My thought was, not from the tort perspective or liability per-
spective, but the injured party may have, but the enhanced pen-
alties if, for example, it does result in the injury and-or death of
an ultimate consumer of that pirated product or that trademark
violation product. Why don’t you comment on that? And Ms. Sohn,
if you could. Let me go to Ms. Mandelker first, please.

Ms. MANDELKER. We agree with you, Congresswoman. In fact,
that is why we were so pleased to see enhanced penalties in this
bill for instances where there is a knowing or reckless injury, seri-
ous bodily injury. So we think it is quite appropriate to have en-
hanced penalties when our citizens are being harmed by these
products.

Ms. JACKSON LEE. And it separates it from a tort action. It trig-
gers under the actual trademark violation, which I think is very
important.

Ms. Sohn, what is it that——

Ms. SOHN. Really section 104 is the most troubling. I would note
that the other supporters of this bill actually haven’t mentioned it
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in their written testimony, something that is really important to
them. I am also pleased to hear Mr. Coble talk about possible

Ms. JACKSON LEE. Why don’t you just go ahead and say 104, and
then how would you fix it or what is your issue with it.

Ms. SoHN. I think it needs to be deleted from the bill. Right now,
I mean, hopefully we will have this roundtable. I am not sure how
you fix it because it is so core, it is so opposite to what the Copy-
right Act has been about.

Ms. JACKSON LEE. And you feel that it does what? When I say
“does what,” does what negatively?

Ms. SOHN. It increases the statutory damages for copyright in-
fringement so much as to place very bad limits, chill innovation
and chill legitimate speech.

Ms. JACKSON LEE. So you are thinking that people will be fearful
because they might step on someone’s toes and therefore deny their
own creativity because the penalties are so high.

Ms. SoHN. They already are fearful, but this would make it far
worse.

Ms. JACKSON LEE. Well, don’t you think the counter-impact that
then we would have at least a sanctity around this whole concept
of copyright, patent and the lack of trademark infringement?

Ms. SoHN. Well, I think we already do. I don’t think anybody is
arguing that statutory damages these days are inadequate. You
may have heard about the woman in Minnesota who was just fined
$222,000 for 24 songs she had on a peer-to-peer network. That was
$9,250 a song. I don’t think anybody is arguing that that is inad-
equate and that is the law today. So I am not sure that increasing
penalties 10-fold or 20-fold does anything other than stop legiti-
mate innovators and legitimate speakers or users of copyrighted
works, legitimate creators from creating.

Ms. JACKSON LEE. I thank the gentleman. I just would say, Ms.
Sohn, I think it is worthy of consideration of the provision that you
have highlighted. I think what we have seen in some of the egre-
giousness of trademark infringement has moved this Congress to
believe that there are larger bodies other than the unfortunate
woman in Minnesota and maybe others, that we have to make a
very strong statement.

I know Mr. Cotton is shaking his head, and I would ask the
Chairman to yield him just a second to comment, because he is the
poster child in terms of this issue. If the Chairman would yield him
a minute.

Mr. BERMAN. Mr. Cotton for a quick response.

Ms. JACKSON LEE. And I thank the Chairman for his indulgence.

Mr. CoTTON. I would just say that I think the emphasis that the
congresswoman placed is the fundamental thrust of what the big
picture of what this bill is all about, which is what we know right
now is that our enforcement regime, both in terms of penalties and
in terms of enforcement resources, is not stemming the tide that
we face collectively.

What is critical is that we step up. We make the penalties that
we create not just a cost of doing business for the counterfeiters
and the organized criminal conspiracies that are behind the flood
that we face, but that we actually make it a serious deterrent. We
apply enforcement across the board. That is the big picture.
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Ms. JACKSON LEE. Thank you, Mr. Chairman.

Mr. BERMAN. The gentleman from Georgia, Mr. Johnson.

Mr. JOHNSON. Yes, just some thoughts. And certainly I appre-
ciate the efforts of the Chairman, who has introduced this legisla-
tion to help mitigate some of the loss that Americans are under-
going as a result of copyright and trademark infringement. I am
fully supportive of efforts to cut that, so that American businesses
can prosper.

I am concerned about the fact that the enforcement provisions of
this law, of this proposal, both civil and criminal, would go more
toward Americans, as opposed to those in other countries who are
responsible for the tsunami, if you will, of counterfeit products en-
tering this country and circulating around the world.

So that brings me to my issue of free trade, if you will, and the
agreements that this country signs with other countries. There
seems to be a lack of strong protections in these trade agreements
that would be helpful in stemming the tide of these counterfeit
goods coming here and circulating around the world.

Would you comment on that, Mr. Cotton?

Mr. CorToN. I would make three very quick points in response.
First, I think the issue that you raise is critically important, but
what I would say to you is that in arguing the case internationally
for stronger IP protection action by countries internationally, they
look to the example of the United States in terms of what they
should do and how they respond.

Mr. JOHNSON. Even the Chinese?

Mr. CorToN. Well, ultimately I would say to you yes, that is to
the extent that we wind up with counterfeit goods on our streets,
and to the extent that we ask countries everyplace from China to
many other countries in the world to devote very significant re-
sources to enforcement and to escalate the message, for example
in——

Mr. JOHNSON. How do we do that in a free trade agreement?
How do you counter the notion that our free trade agreements don’t
go far enough with respect to strong protections?

Mr. CorToN. I am sorry. I would agree with you that it would
be desirable to use every lever that we have available to us. I guess
my only point I was making was that, I would agree with you that
itb\lzvould be desirable to have our free trade agreements. It is desir-
able——

Mr. JOHNSON. It seems that those are the best route to be able
to stem this tsunami of counterfeit goods coming over here and cir-
culating around the world, even though I appreciate the stronger
enforcement mechanisms that are a part of this legislation and the
aspirational aspects of this in so far as international enforcement
coordination that is called for under this bill.

But let me shift now to this issue of the registration of copyrights
as a prerequisite to criminal prosecution, and then this legislation
would remove the registration requirement. I would ask Ms.
Mandelker, normally in a criminal case you have a need to prove
intent. I would assume that that need to prove intent is a part of
the criminal laws, in so far as copyright infringement that exists
now. Would that change under this new legislation? And if it does
not change, how could you prove intent in a situation where you
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could not find where, say, a photograph has copyright protection,
but you can’t find it due to the technological limitations of the copy-
right department today. How could you prove intent?

Ms. MANDELKER. Well, let me just say at the outset that we actu-
ally see this provision as a clarification of existing law. We think
it 1s important to make it clear in existing law that proof of reg-
istration is not a requirement when we bring our criminal cases,
but we don’t think this is actually something new. It is just, again,
a clarification.

Certainly, we need to prove intent, willful intent.

Mr. JOHNSON. How can you do that without registration, without
a registration requirement?

Ms. MANDELKER. I might turn to the—if you have an individual,
for example, who clearly tried or made a good-faith effort to find
out whether or not a particular work was registered, who wanted
to

Mr. JoHNSON. They would have a defense, but it would not pro-
tect them from being prosecuted, being hauled off to the jail,
fingerprinted, have to make bond, hire an attorney, and then
present your defense at some point later.

Ms. MANDELKER. Let me just say that at the department, we are
really interested in going after willful infringers.

Mr. JOHNSON. How can you prove willfulness without a pre-
requisite of registration? How could a prosecutor make that assess-
ment without a requirement that the work be registered?

Ms. MANDELKER. Again, I would note that we don’t think that it
is currently a requirement for prosecutors.

b Mr. JOHNSON. Well, it should be, it would seem to me. It should
e.

Ms. MANDELKER. I would also note that in many of our cases, we
are dealing with not just one good, but many counterfeited goods.
As was noted earlier, it would really slow down the criminal pros-
ecution process to force our prosecutors to go make that determina-
tion. Again, at the department we are not going to be focused on
the example that Ms. Sohn noted of an individual who took a pho-
tograph. We are going to be focused on those large-scale infringers.

Mr. JOHNSON. Yes, well, if the state of the law allows you to go
against that small photographer, sometimes it will happen—a rene-
gade prosecutor, if you will. So I am concerned about doing away
with the registration requirement. I am concerned about that.

Mr. BERMAN. The time of the gentleman has expired. We will be
having a vote soon.

I recognize the gentleman from California, Mr. Sherman.

Mr. SHERMAN. Mr. Chairman, I am one person in this room who
supports section 104, and I think we ought to try to emerge with
as strong a bill as possible. But I am going to focus my attention
on title IV, which deals with the international provisions.

Mr. Hoffa, we have kind of a procedure here under our wonderful
free trade agreements. Under this bill, we are going to have 10 new
intellectual property attaches for the whole world. It will go some-
thing like this. One of these attaches will go talk to the Chinese
and yell and beg and point to them where it is their legal obliga-
tion, because we are good lawyers and we believe that paper mat-
ters. And point to them how they are supposed to enforce intellec-
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tual property. Then he or she will leave the room. The Chinese will
explode into laughter because they are good enough diplomats to
be able to suppress that laughter while we are actually in the
room.

Then they will put back on their earnest faces. They will have
a press conference. They will announce that they are going to do
something. They may actually go out and grab a few counterfeit
products and put them in a warehouse until they re-sell them later.
And then we repeat the whole process at the beginning of the next
year.

I wonder whether you think that we need to instead think of
some things that go beyond the text of these free trade agreements
and actually, for example, take a boatload or two of goods coming
in from China and turn them around in order to demonstrate our
concern on this issue.

Mr. HorrA. Well, I think the problem is that in this country if
you find a clear copyright and you buy the counterfeit goods, you
can sue. There is a legal system here where you can enforce rights.
That isn’t really true in China. You are subject to a completely dif-
ferent system. If you do find a copyright infringement in China,
you really are in tough shape. Our agreements have not done any-
t}ﬁing to give you any type of rights to enforce your rights over
there.

You might go to the communist government, and they might say,
“Okay, we have found 1,000 DVDs,” and then they will run a
steamroller over them for the TV cameras. Or they will set some
DVDs on fire for the video cameras. And that has nothing to do
with enforcement.

There isn’t really a way to bring lawsuits over there that can be
effective to stop this. When there are violations found in China, it
isn’t the Chinese government that finds them. And I don’t want to
single out the Chinese because it is true in India and it is true in
Mexico. The problem is, it is the industry that finds them. Every
major manufacturer has a part of their company that is devoted to
finding knockoffs or copyrights. So they go and find these and they
show the Chinese or the Indians, “Look what you are doing. What
are you going to do about that?”

And then you can bring a lawsuit and then they will shut down
two or three factories. But the two or three they shut down, there
are 10 more. So somehow we have to have in our trade agreements
some way either to reciprocate or some way to protect our products
from being copied.

Of course, the best example is the dog food example, where we
had that this summer. We went through and the dog food came in
and the dogs were dying because it had different products in it.
And then we had the issue about the Colgate copyright, with the
antifreeze in it. These were dreadful examples of what can happen
because there isn’t anybody in these countries looking for these vio-
lations. Anything goes in these new economies. Unfortunately, they
are early economies. Anything to make money goes.

Over here, we don’t have that problem. We have consumer safe-
ty. We have the Justice Department. We have a lot of enforcement.
We have individual lawsuits, and we have damages. You know, if
somebody does do this and we identify them, they can be sued for
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millions of dollars. You really can’t do that in China and you can’t
do that in India.

So the problem is, how do we put that into a trade agreement?
I think until we figure that out, we ought to stop doing trade agree-
ments for awhile and realize the problems that we are losing jobs,
and we ought to figure it out.

Mr. SHERMAN. Should we be forcing a renegotiation of the trade
agreements we have now, or just leave those on the books the way
they are?

Mr. HOFFA. I think that all of them should be. You know, we
have talked about renegotiating NAFTA or terminating it and
starting over again. People cringe at that. Think about it. All the
trade agreements that we have done, have you ever known one
that has ever expired or that we have stopped? I mean, once they
are on the books, they are like no one can ever stop them.

You talk about, well, why don’t we just void that agreement.
Every one of these agreements has a provision to end that agree-
ment. You know, it is a 60-day notice.

Mr. SHERMAN. I would also point out that every single one of
them has increased our trade deficit with the country involved.

We have talked a little bit about the need to inspect these con-
tainers. Should the cost of inspecting these containers fall upon all
taxpayers, even the businesses that are in competition with im-
ports? Or should we have at least the fair cost of examining the
containers fall upon those who are bringing the containers into the
country?

Mr. HorrA. Well, there are billions of dollars in profits being
made by these large shipping companies. I don’t think it would be
wrong that they pay part of this cost. They are the ones that are
bringing in these shiploads of goods in these containers that are
coming from the Far East and all over the world. If you have been
to the ports, and most of us have, you see how they are piled so
high.

The odd thing is, there are shiploads of containers coming in, but
when they go out, they go out empty. That is really a story about
what is wrong with our trade agreements. It is a one-way deal.
They are not buying our products, but we are bringing their prod-
ucts in. So we have talked about the fact that large shippers should
pay a small portion, or at least a per-container cost of inspection,
rather than have it put on the American taxpayer.

Mr. BERMAN. The time of the gentleman has expired.

Mr. SHERMAN. Thank you.

Mr. BERMAN. I have an idea. We have been doing it with ter-
rorism laws and nonproliferation laws. You and I have been doing
it with laws dealing with Iran. We should have extraterritorial ap-
plication of our copyright and trademark laws. [Laughter.]

Mr. SHERMAN. Mr. Chairman, you surprise me. You are going
one step beyond what I thought was already a pretty extreme posi-
tion.

Mr. BERMAN. The gentleman from North Carolina gave up part
of his time earlier. We have had a string of Democrats. So I am
now going to recognize him because he did have a question he
wanted to ask Mr. Cotton.



124

Mr. CoBLE. Mr. Chairman, I apologize for my ineptness. I
misfiled my question. I just wanted to hear from Mr. Cotton. I don’t
think it has been addressed.

Mr. Cotton, the decision to require dedicated resources at DOJ,
the White House and elsewhere is somewhat unusual, and some in
the executive branch I think will argue, wrongheaded. They imply
that it will create an inflexible and meddlesome bureaucracy. I am
not convinced that that would be the case. What do you say in re-
sponse to that?

Mr. CoTTON. I think our experience teaches one lesson very
clearly. It is one that has been reported to me from every sector
of the coalition that I am involved with, which is that officials that
have a general jurisdiction responsibility wind up having other
pressures on them to the extent that IP enforcement tends to fall
down the to-do list. Until there are both senior policy executives
and until there are significant, dedicated, specialized IP enforce-
ment resources, we will not make progress in addressing the issues
that are on the table.

Mr. CoBLE. Thank you. That is what I wanted to get in.

Mr. Chairman, I thank you for recognizing me.

Mr. BERMAN. I appreciate it. The gentleman yields back.

I recognize another gentleman from California, Mr. Schiff.

Mr. ScHIFF. Thank you, Mr. Chairman.

I join my colleagues in strongly supporting the legislation, and
I congratulate the Chairman on all his superb work. I appreciate
in particular also inclusions of sections 511 and 512 that we pro-
posed parts of to create the state and local law enforcement grants,
as well as strengthen the CHIP units.

I had a couple of questions, some ideas that we have been kick-
ing around. It goes a little shy of what Mr. Sherman and Mr. Ber-
man were just proposing on the international front.

Mr. BERMAN. I was kidding around.

Mr. ScHIFF. I know you were. I have a more modest idea I would
like to run by the Committee. Before I do, I just want to make a
comment on section 104, which has some surface appeal to me, but
I am still wrestling with it. When I think about the analogy, Mr.
Cotton, that you mentioned of prosecutors or judges separating out
petty larceny from grand larceny, I also think about the fact,
though, that when we charge someone for theft of an automobile,
we charge them for theft of the automobile, theft of the radio in the
automobile, theft of the seats in the automobile, or the theft of a
briefcase in the automobile, even though the briefcase might belong
to someone different than the automobile belonged to. It would be
theft of an automobile.

Just looking at the discretion we are giving to the judge to deter-
mine whether distinct works have independent economic value, you
could say that also about objects in a car. So I think when you
think about it a little more, I haven’t reached a conclusion on it.
I can see certainly the value to be added by it.

But I wanted to run some other thoughts by you on the inter-
national front. For example, one of the thoughts that we were kick-
ing around was the idea of tasking the Commerce Department with
posting a list of Web sites that clearly infringe. We know many of
the most well known. A lot of them use major credit cards, take
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major credit cards. A lot of them have advertisements from major
companies. Presumably some of those companies or credit card
agencies aren’t aware that these are Web sites that are dealing in
hundreds of thousands of pirated works every day.

Do you have any feedback on whether you think that kind of
idea, whether it be housed in Commerce or the Copyright Office or
somewhere else, might have some value to it?

And then a second thing I would like to throw out there, which
is I guess more incendiary. We do a favor for some institutions of
higher learning, which are also often very problematic from an IP
point of view, by giving them a broad safe harbor. Should we re-
quire the use of filtering devices if we are going to allow that safe
harbor?

So if I could throw those two ideas out there and get your feed-
back.

Mr. CoTTON. I am delighted to make a comment because this en-
tire area is really the second focal point, in addition to govern-
mental action, of the Coalition Against Counterfeiting and Piracy.
It is a recognition that there are sectors of the economy that are
intermediaries. Frequently, they are actually business partners of
many of the brand owners in the sense of working with us.

But the question that you pose is whether perfectly legitimate
businesses, but who by virtue of their infrastructure become the
means by which counterfeit and pirated goods get into the stream
of commerce, have some responsibility to address that issue and to
take action to reduce the degree to which their infrastructure is
used.

My primary example of this would be the collective judgment
that we as a society came to concerning financial institutions and
money laundering. Banks are perfectly legitimate and important
institutions. We have imposed on them an obligation not simply to
take cash and close their eyes as to who brings it to them and what
the source of that money was, but to ask questions about their cus-
tomers and to ask questions about the source of cash that may be
deposited with them.

The question is a delicate question and I would cite you the most
recent example where I think there was a successful negotiation
between brand owners and intermediaries in the case of YouTube-
like sites, where a number of user-generated content sites signed
a voluntary agreement of principles with content owners commit-
ting to adopt by the end of this year filtering technology, which
thlsly recognize was commercially available and technologically fea-
sible.

I think the question becomes for other institutions, other sectors
such as the ones you referenced—financial intermediaries—I think
you could ask the same question about shippers, warehousers, re-
tailers. The question becomes: When is it reasonable for those sec-
tors? What actions are reasonable for those sectors to take and how
can they work collectively with brand owners that from the point
of view of protecting the health and safety, in many cases, of con-
sumers and preventing pirates and counterfeiters from using their
infrastructure, what actions can they take?

Mr. ScHIFF. Would it be feasible to have a government agency
tasked with developing the IP terrorist watch list that at least com-
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panies would be on notice? Even if there wasn’t a legal prohibition
against their doing business, they couldn’t very well claim igno-
rance if they are processing credit card transactions or advertising
on clearly piracy-oriented sites.

Ms. SOHN. Yes, I think Mr. Cotton just pointed out what the
problem is in doing something like that is that you are just opening
up the floodgates to massive litigation against every single com-
pany that might have any kind of tangential relationship to copy-
right infringement. A court in California in a case involving a por-
nography site had sued MasterCard and Visa claiming that be-
cause it had given financial services to other Web sites that had
stolen their pornographic pictures, that they were not liable.

I just think that if you open the floodgates in that way, then you
are just going to be flooding the courts with people going—copy-
right trolls, basically patent trolls—copyright trolls going after
every single company which might have the most tangential rela-
tionship to an infringing Web site.

Mr. ScHIFF. You might be if you enacted some liability for doing
business with someone on the list, but if you post the list of piracy
sites, how does that expand the liability other than putting people
on notice? In other words, if the top 10 Web sites are responsible
for 60 percent of all the piracy, and I am just guessing at a big
number, and you can identify those and you can stigmatize doing
business with those, why does that open floodgates of litigation? If
it would deter legitimate companies from doing business with those
Web sites, wouldn’t that be desirable?

Ms. SoHN. I think that might be a good marketplace solution to
the problem. I am not sure government should be involved. But it
might be nice, yes, to do a watch list of a hall of shame. I have
no problem with that.

Mr. CorToN. If I might must make one point. Just to be clear
what I said, which was I was referring to negotiated agreements
between sectors. That is what the CACP is endeavoring to accom-
plish before we turn to the question of legal standards or legal
questions.

Mr. BERMAN. The time of the gentleman has expired.

I have one short question for Sigal Mandelker. You testified that
the department implemented all 31 recommendations from the IP
task force report. One of the recommendations was that the FBI
should increase the number of agents dedicated to IP investiga-
tions. Can you tell me how many FBI agents are dedicated to IP
investigations, meaning that is their full-time job?

Ms. MANDELKER. I can’t give you a specific number since I am
from the Criminal Division, but I am happy to make that inquiry
and report back to the Committee. I can tell you that they have in-
creased the number of arrests and indictments, and I am also
happy to provide those statistics.

Mr. BERMAN. That is important, good and useful, but I would
like just the name and phone number of one FBI agent who has
been told “full-time, this is your job.” If you could find that out,
that would be great for me.

There are a lot of comments I could make, but I think we have
a vote coming up. This has been a very useful panel, very inter-
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esting, a lot of issues raised, not all of them resolved. I appreciate
all of you coming.

With that, unless anybody says something different, I am going
to adjourn the hearing.

[Whereupon, at 1:01 p.m., the Subcommittee was adjourned.]
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PREPARED STATEMENT OF THE HONORABLE STEVE COHEN, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF TENNESSEE, AND MEMBER, SUBCOMMITTEE ON
COURTS, THE INTERNET, AND INTELLECTUAL PROPERTY

STATEMENT OF REP. STEVE COHEN
HOUSE JUDICIARY COMMITTEE
SUBCOMMITTEE ON COURTS. THE INTERNET,
AND INTELLECTUAL PROPERTY
DECEMBER 13, 2007

Our nation’s intellectual property is the basis for our economic success and
security. Therefore, protecting that intellectual property must be among our highest
priorities. In addition to undermining our global economic primacy, counterfeit and
pirated products can threaten the health and safety of American consumers, steal income
from legitimate businesses, deprive American workers of good jobs, and undermine the
necessary incentive for innovation and creativity. Tt is for these reasons that I am an
original cosponsor of HR. 4279, the “Prioritizing Resources and Organization for
Intellectual Property Act of 2007.” The PRO IP Act will help strengthen enforcement of
intellectual property rights domestically and internationally through enhanced criminal
and civil penalties, high-level coordination among federal government agencies, and
increased resources to domestic and foreign law enforcement authorities. While 1
understand that some of my colleagues may have some concerns with some provisions of
the bill, 1 hope that we will be able to work out our differences and that they will

ultimately come around to supporting this important legislation.
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Congress of the United States
Washington D.C., 20515

December 12, 2007
Dear Judiciary Committee Colleague:

We write to express our grave concern about H.R. 4279, the “Prioritizing
Resources and Organization for Intellectual Property Act of 2007.” We share the
laudable goals of the authors of this legislation: to prevent piracy and counterfeiting of
intellectual property in this country and to provide for effective international enforcement
of intellectual property laws. Unfortunately, certain provisions in the bill would not only
fail to achieve the intended goals, but will significantly harm technological innovation
and economic growth in America.

We are particularly concerned with Section 104 of the bill, which would allow a
Jjudge to order a separate award of statutory damages for each work of “independent
economic value” included as part of a compilation of works, such as each song on a CD.
Current copyright law allows an award of up to $150,000 for infringement of a
compilation. H.R. 4279 would multiply statutory damages on a 10-track CD from the
current $150,000 for the CD to $150,000 for each work on the CD for a total of $1.5
million in statutory damages.

As pointed out in the attached letter from some of the leading copyright law
professors in the country, Section 104 will do nothing to deter commercial infringers or
Internet-based infringement by individuals. The letter further explains that the
disproportionate increase in statutory damages will have a chilling effect on legitimate
providers of technology products and services. The threat of large damages may not only
prevent innovation — such as the innovation we have seen in the invention of the VCR,
TiVo and MP3 devices which enable legal copying — but also encourage the filing of
frivolous lawsuits.

Facing the specter of uncertain and potentially crushing liability, U.S. companies
that compete in these industries will likely scale back on innovation. Moreover, most of
their foreign competitors face no significant statutory damages under their domestic laws,
and none face damages of the magnitude proposed by Section 104. It is unclear how
American companies will be able to compete in such an environment.

We do not believe that such harmful results in Section 104 were the intent of the
authors of H.R. 4279. We hope to conlinue to work with Chairmen Conyers and Berman
to improve enforcement of anti-piracy and anti-counterfeiting laws.

Sincerely,

/s /s /s

Rick Boucher F. James Scnsenbrenner, Jr. Zoe Lofgren
Member of Congress Member of Congress Member of
Congress
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November 13, 2007

The Honorable John Conyers, Jr.
Chairman

Committee on the Judiciary

U.S. House of Representatives

2138 Rayburn House Office Building
Washington, D.C., 20515

Re: Enhanced statutory damages
Dear Chairman Conyers:

The undersigned professors at law schools around the United States write to express our
concern with Section 104 of the draft Intellectual Property Protection Act of 2007.
Section 104 would amend Section 504(c) of the Copyright Act to allow a judge to order a
separate award of statutory damages for each work of "independent economic value"
contained in a compilation. This amendment will have little impact on commercial
piracy or on large-scale copyright infringement over the Internet. But it will have a
serious chilling effect on a wide range of lawful uses.

Existing Section 504(c) grants courts the discretion to award statutory damages of
$150,000 per work infringed in cases of willful infringement. However, most
commercial piracy occurs overseas — beyond the reach of U.S. law. Moreover, this
penalty has a limited deterrent effect on Internet-based copyright infringement by
individuals, but not because the pcnalty is too small. Rather, the existing statutory
damages framework does not detcr individual infringers (such as college students)
because the odds of any particular infringer being detected and sued are small, and for the
most part the individual infringers are judgment proof. Thus, an individual infringer's
behavior is not likely to change regardless of whether the statutory damages for
uploading all the tracks on a CD are $150,000 or $1.5 million. Furthermore, individuals
already are exposed to enhanced awards of statutory damages, because their transactions
usually involve exchanging multiple single tracks rather than entire CD's,

While the proposed amendment will not prevent infringement by either individual
infringers in the U.S. or commercial infringers abroad, it will have a negative impact on
many lawful uses. When an artist, documentary film producer, or technology company
performs a fair use analysis to determine whether a proposed use is permitted under
Section 107 of the Copyright Act, the user must at the same time assess the potential
damages if his analysis is incorrect. Since the precise boundaries of fair use are
uncertain, and statutory damages can reach large sums if a new work includes pieces of
many preexisting works, the existing statutory damages framework already dampens fair
uses. Authors often decide that the risk of statutory damages is simply too great, and
either pay exorbitant license fees or forego the use altogether.
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Letter from 25 intellectual property professors
November 13, 2007
Page 2

The proposed amendment will make this bad situation even worse. A director creating a
documentary about California's Sixties "surf music" scene might already be anxious
about including short excerpts of three tracks from a Beach Boys album to illustrate
characteristics of the genre. The changes proposed in Section 104 would increase her
potential exposure from $150,000 to $450,000. Likewise, a reviewer of a book of poetry
might want to include a few lines from five different poems to demonstrate his
assessment. The proposed amendment would increase his exposure from $150,000 to
$750,000. We stress that we are not arguing that a court in fact is likely to award
damages of this scale. However, the possibility of such large damages will deter some
authors from making fair uses. And it will lead other authors who make such uses settle
on terms more favorable to the plaintiff in the event litigation ensues.

Finally, proposed section 104 will exacerbate the impact of statutory damages on
legitimate providers of technology products and services. Copyright owners claim that
technology companies are liable for statutory damages for each work infringed by each of
the users of their technology. By increasing the awards available for infringements of
compilations, the proposed amendment subjects technology companies to even greater
exposure. The risk of a statutory damages award that would bankrupt a company may
cause the company to withhold a useful product or service from the market.

With your leadership, the House of Representatives recently adopted patent reform
legislation containing provisions relating to apportionment of damages and willful
infringement. You and Mr. Berman persuaded the House that the possibility of damages
awards grossly disproportionate to any actual harm acted as a tax on innovation. In the
same manner, the existing statutory damages framework in the copyright law acts as a tax
on fair use and the introduction of innovative technologies. If Congress takes any

action on 17 U.S.C. § 504(c), it should be to lessen its Draconian impact, not make it
worse.

Respectfully,

Keith Aoki
University of California — Davis

Ann Bartow
University of South Carolina

Tom W. Bell
Chapman University

Dan L. Burk
University of Minnesota

Michael Carroll
Villanova University
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Julie E. Cohen
Georgetown University

Tom Cotter
University of Minnesota

Susan Crawford
University of Michigan (visiting)

Kenneth Crews
University of Indiana

Christine Farley
American University

Wendy Gordon
Boston University

Paul Heald
University of Georgia

Peter Jaszi
American University

Beryl R. Jones-Woodin
Brooklyn

Dennis S. Karjala
Arizona State University

Mark Lemley
Stanford University

Jessica Litman
University of Michigan

Michael Madison
University of Pittsburgh

William McGeveran
University of Minnesota

Ruth Odekiji
University of Minnesota
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Pamela Samuleson
University of California -- Berkeley

Gerald Tschura
Thomas M. Cooley

Rebecca Tushnet
Georgetown University

Peter Yu
Drake University

Diana Zimmerman
New York University

[Law school affiliations are provided for purposes of identification only]
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December 12, 2007

The Honorable Howard L. Berman

Chairman

Committee on the Judiciary,

Subcommittee on Courts, the Internet, and Intellcctual Property
U.S. House of Representatives

2221 Rayburn H.O.B.

Washington, DC 20515

The Honorable Howard Coble

Ranking Member

Committee on the Judiciary,

Subcommittee on Courts, the Internet, and Intellectual Property
U.S. House of Representatives

2468 Rayburn H.O.B.

Washington, DC 20515

Rc: Section 104 of H.R. 4729
Dear Chairman Berman and Ranking Member Coble:

The undersigned entities support the stated objectives of the PRO IP Act: preventing
counterfeiting and promoting the enforcement of intellectual property rights. We
appreciate changes made prior to introduction of the legislation to address concerns that
many of us had with rcspect to civil forfeiture and trademark damages provisions.
However, we all strongly oppose section 104 of the Act, expanding statutory damages,
because it will inhibit the development of new technologies and encourage frivolous
copyright litigation.

Section 104 represents a fundamental change to the Copyright Act. Tt would dramatically
increase the amount of statutory damages courts could award for the infringement of
compilations and derivative works. This, in turn, would have a serious chilling effect on
innovation.

Many digital products and services involve copying and transmission. Accordingly,
before rolling out new products and services, innovators must pcrform a thorough
analysis of complex issues such as the scope of secondary liability or the applicability of
the fair use privilege. Because of the lack of legal certainty at the point of impact of
copyright and technology, innovators almost inevitably determine that there is some legal
risk related to the product or service. By significantly increasing potential statutory
damages, section 104 will tip the scale against new technologies.

Similarly, section 104 will increase the risk of using software developed by third parties.
Ifa court has the authority to award separatc statutory damages for every module of a
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computer program, then a technology company will hesitate to license software from a
start-up company for inclusion in its own products. The technology company would be
exposed to millions of dollars of statutory damages in the event the software proves to be
infringing, and the start-up’s promise of indemnification would have little value.

Additionally, section 104 will encourage copyright trolls to manufacture or take

advantage of infringements for the purpose of extorting large settlements. Section 104
would create the same incentives for frivolous copyright litigation that this Committee
sought to prevent in the patent context with the Patent Reform Act of 2007, H.R. 1908.

We are not aware of any instance where the existing statutory damages framework did
not sufficiently compensate a rightsholder. Moreover, the copyright owner always bas
the ability to seek actual damages if the amount of statutory damages would not
adequately compensate for economic loss. Thus, scction 104 is an unnecessary
amendment that will have adverse consequences that the Committee does not intend.

While some of us may bave concerns with other provisions of H.R. 4729, we all stand
united in our concerns with section 104. We look forward to meeting with you and other
members of the committee to explain our position in greater detail.

Sincerely,

Ask.com

CNET Networks

eBay Inc.

Google

PayPal

RealNetworks

Visa Inc.

Yahoo!

Computer & Communications Industry Association
Consumer Electronics Association
Digital Media Association
NetCoalition

cc: The Honorable John Conyers, Jr.
The Honorable Lamar S. Smith
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December 13, 2007

Hon. Howard Berman Hon. Howard Coble

Chairman Ranking Member

Subcommittee on Intellectual Property Subcommittee on Intellectual Property
2138 Rayburn House Office Building 2142 Rayburn House Office Building
Washington, DC 20515 Washington, DC 20515

CC: Members of the Committee
Chairman Berman and Ranking Member Coble,

Thank you for holding today’s hearing on the Prioritizing Resources and Organization for
Intellectual Property Act of 2007. Our nation’s intellectual property is the basis for our
economic success and security, protecting that intellectual property must therefore be among our
highest priorities.

The piracy of intellectual property is not a theoretical threat to me. Every day my property is
stolen and distributed online. Not only am I losing revenue because of the theft, but | have had
to hire additional people to fight to protect that property.

I have a small company called Vin Di Bona Productions (www.VDBP.com). We are best known
for producing “America’s Funniest Home Videos” which is the longest running primetime
program on ABC. A quick search for “funniest home videos” on Google gets 2,400 matches. Of
course this 2,400 doesn’t count the clips that have been posted with other tags or that are on
other sites and does not include the many thousands more that have been posted on the internet
over the past several years.

My staff monitors the internet, our lawyers write letters and often the clips are eventually
removed. But they go right back up again and in the meantime people email the videos to each
other and around the world, essentially endlessly re-stealing the program. By the time the
copyrighted material has been removed from video sharing sites, the damage is done.

There needs to be greater respect for and protection of intellectual property online — and that
respect needs to be enforced. Your legislation and this hearing are important steps in the right
direction. Please let me know how I can help this critical effort.

Best wishes,

/Ml«: % A
Vin Di Bona

Owner, Vin Di Bona Productions
Executive Producer, “America’s Funniest Home Videos™”
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International Trademark Association

—
e —.
’Nm‘”‘ Washington Office
4 1950 M Street, NW, Sulte 340, Washington, DG 20038
e

+1-2020-2238-6222 §1+1-20

STATEMENT BY ALAN C. DREWSEN
EXECTUTIVE DIRECTOR, INTERNATIONAL TRADEMARK ASSOCIATION

SUBMITTED FOR THE RECORD OF THE U.S. HOUSE OF REPRESENTATIVES
COMMITTEE ON THE JUDICIARY SUBCOMMITTEE ON COURTS, THE
INTERNET, AND INTELLECTUAL PROPERTY HEARING (DECEMBER 13, 2007)
ON H.R. 4279, THE “PRIGRITIZING RESOURCES AND ORGANIZATION FOR
INTELLECTUAL PROPERTY ACT OF 2007.”

Mr; Chairman: The International Trademark Association (INTA) appreciates this opportunity to
express ifs views on the bill entitled, “Prioritizing Resources and Organization for Intellectual
Property Act of 2007, On bebalf of our members, we commend the Chairman for legislation
which séeks to improve the protection of inteflectnal property (IP) and to-enhance the capacity
for enforcement and coordination activities. Protecting intellectual property is a global challenge.
The solution must focus not only on strengthening and streamlining U.S. law and policy, but it
should also create new opportonities for enforcement and collaboration on a global level. H.R.
4279 succeeds in achieving these objectives.

The International Trademark Association is anot-for-profit membership association of more than
5,500 trademark ownurs and professional firms dedicated to the support and advancement of
trademarks and related intellectual property as elements of fair and effective national and
international commerce. INTA works closely with government and judicial authorities around
the world to promote the development and application of trademark law.

Counterfeiting is a growing and insidious threat. It steals the identity of traderark owners and
robs consumers of a safe and reliable marketplace. It jeopardizes the health and well-being of
consumers throughout the world. For the U.S. sconemy, it translates into lost jobs and lost tax
revenues. Specifically, the cost to the U.S. economy is estimated at $200 to $250 billion per
vear.

That is why H.R. 4279 is crucial. It builds upon the curtent foundation and takes the fight against
trademark counterfeiting to the next Jevel.  Specifically, INTA notes its support for the
following provisions:

o  Enbaneed Civil and Criminal Penalties: We support the enhancements to the civil and
criminal penalties for counterfeiting. Counterfeiters and those who intentionally assist
counterteiters. threaten the health and safety of consumers and by their participation in
these serious crimesy merit the increased forfeiture penalties and longer periods of
incarceration set forth in the bill.

& Expart of Counterfeit Products: We favor Section 107 of the bill, which makes it a
violation of the faw fo exporr counterfeit products, augmenting the cwrrent prohibition
apainst imports of counterfeits. This change makes it clear: counterfeit products are

Main Office
G5& Third Averius, 101 Floor, New York, NY 100175817 USA
F1-R12-768-0887 » £ +1-212-768-7796 o wanwintaorg » info@inta.org
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forbidden and will be subject to seizure and other penalties whether coming into this
country or lgaving its shores. This provision has particuiar-importazce as the U8 leads
By example and-participates in globat offorts to advocate stronger anticountsrfeiting laws
inother countries, where the exportation of counterfeits is e significant vongern.

& Transshipments: INTA recommends additional language to forther strenpthen Section
107 and provide more seamless enforcement of goods, moving in-and theough tur.
borders. Mare: specifically, in- addition to the prokibition of imperted and exported
‘counterfeits, we reconimend language that explicitly subjects “transshipments™ - whete
goods have arrived in the 1.8, but have not been entered into the customs territery ol the
U8, for consumption ~ 1o the same enforcement provisions ‘s imports and exports.
These in-bond ‘goods are neither imports tior exports. under the customs laws and; as
such, ‘carry the potential for a gap in enforcement, And while: transshipments sorve d
necessary and: valuable role for a varigly of Jogistics-related purposes, the law should
ensure that they dd not also become a shadowy enclave where the enforcement spotlight
aever shities, It is for this reason that transshipping counterfeits as well as iniporting and
exporting counterfeit products; should be unfawlul acts under the intellectual property
laws! :

o Coliaborative International Enforéenient Efforts: We -applaud” vour initiative. 1o
address the dssues of nationwide apd nterational: coordination of the government's
intellectual ‘property enforcement stforts. From establishing a presence in'the White
House; to providing IP -atiachés 10 work  with foreign governments; to authorizing
sergation of a dedicated TP division within the Department of Justice (DOJ); to making
additional” resowwees’ avajlable to DOJ. -~ all these: provisions address” the need to
demonstrate a strong and-united show of force within the. U:8. governiment.  Frosm this
position of shrerigth, the 118, can contirue its leadership role in coopetation with like-
minded enluitries fo develop global steategies for vombabing intellectial property theft
wherever it ecurs, : :

Counterfeiting kuows nio. boundaries. - - Sophisticated: crogsborder networks span the globe,
allowing sonnterfeitérs to ply their trade; too often beyond the reach of any o nation’s bordets.
Mr: Chairman, INTA is deeply grateful to you for introducing & bill that reflects this reality. FLR.
4279 emphasizes global coordination and strategic collaboration o enforcement initiatives in 2
‘way that respondsiic the global nature of the threat. At the same tims; the legislation fills many
of the remaitiing gaps in. UiS. law aod provides the. tools for strong and effective enforcement

* here at homie, while serving as a model to other tountries as they increase their efforts t combat
counterfeiting. INTA is pleased 1o work. with you and your stalf to gain passage. of ‘this
legistation, ;
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digital"freedom

For Immediate Release Contact: Jennifer Stoltz
December 6, 2007 202-448-3145
jstoltz@gorvis.com

Enforcement Bill Could be the Beginning of Copyright Reform Conversation
Criminal Piracy Enforcement Bill Introduced in House

WASHINGTON D.C. — Legislation introduced in the U.S. House of Representativcs
Loday could be a catalyst in thc ongoing effort to reform laws governing copyrighted intellectual
property in the United States. The Prioritizing Resources and Organization for Intcllectual
Property Act of 2007, introduced by Chairman John Conyers (D-MI), would clarify language in
currcnt copyright law and enhance penalties for infringement and establish an officc of U.S.
Intellectual Property Enforcement Representative to scrve as an adviser to the president. A
hearing on this bill has been tentatively scheduled in the House Judiciary Subcommittee on
Intellectual Property next week.

“All sides of the copyright debate agree that reform of current copyright law is needed,
and any Icgislation that starts that conversation is welcome,” said Maura Corbett of the Digital
Freedom Campaign. “But any reform to copyright law must recognize the important balance
between the rights of copyright holders to protect their intellectual property and the rights of
artists, musicians and filmmakers to innovate, create new works, and make {ull use of lawfully
acquired digital content. As set out in H.R. 1201, the FAIR USE Act, copyright reform must
include limits on statutory damages and the codification of the vital principles of fair usc. The
Digital Freedom Campaign strongly opposes commercial piracy and supports every effort to
counter its effects, and we hope this bill will serve as a catalyst to larger, more meaningful
reform.”

About Digital Freedom: Digital technology enables literally anyone and everyone to be
a creator, an innovator or an artist — to produce music, to create cutting-edge videos and photos,
and to share their creative work. Digital technology empowers individuals to enjoy these new
works when, where, and how they want, and to participate in the artistic process. These are basic
freedoms that must be protected and nurtured. The Digital Freedom campaign is dedicated to
defending the rights of students, artists, innovators, and consumers to create and make lawful use
of new technologies free of unrcasonablc government restrictions and without fear of costly and
abusive lawsuits, www.digitalfreedom.org

#H#



141

CAC

Goalition Against Counlerfeiting snd ¢

acy
FOR IMMEDIATE RELEASE—December 13, 2007 Contact: Katie Wilson (202) 463-5375

Business and Labor Join Together in Calling for

White House Anti-Counterfeiting Policy Executive
“Americans’ Health and Safety Threatened Each Day by Counterfeit Products”

WASHINGTON, D.C. ~ As a result of the steady proliferation of counterfeit and pirated
products making their way into the United States, business and labor groups today called on
Congress to pass House legislation creating a senior Whitec Housc anti-counterfeiting executive.
The position would be filled by direct Presidential nomination and would be subject to Senate
confirmation. The House bill would also double the penalties for counterfeiters whose actions
result in injury or death and would increase dramatically resources for enforcement at the U.S.
Department of Justice including dedicated FBI agents and dedicated prosecutors in 35 key
locations and the U.S.

“Counterfeiting and piracy are a growing threat to health and safety, presenting a very
rcal danger to the public — from counterfeit toothpaste laced with antifreeze, to exploding
batterics and dangerous consumer goods, to counterfeit diabetes test strips and pharmaceuticals —
fake products being sold as the real thing can seriously injure or even kill unsuspecting
consumers,” said Richard Cotton, chairman of the Coalition Against Counterfeiting and Piracy
(CACP) and NBC Universal executive vice president and general counsel.

The CACP, lcd by the U.S. Chamber of Commerce, is a broad based coalition
representing more than 500 associations and businesses. The coalition is committed to increasing
the understanding of the negative impact of counterfeiting and piracy and to finding real
solutions by working with governments, industry, opinion leaders, the media, and consumers.

Counterfeiting and piracy cost the U.S. economy approximately $250 billion annually
and have led to the loss of more than 750,000 American jobs, leading business and labor leaders
to join togcther in support of the legislation.

“No product and no industry are safe from counterfeiting and piracy. We are talking
about large-scale, organized criminal networks that are ripping off American consumers and
companies; stealing American jobs; and putting the health and safety of innocent consumers at
risk,” added Cotton. “The House Judiciary Committee leadership’s proposed legislation
represents the most far-reaching enhanccment of U.S. IP enforcement capabilities in a decade,”
said Cotton

According to an economic analysis by Laura Tyson, Ph.D., former national economic
adviser to President Bill Clinton, for every dollar invested as a result of this legislation, federal
tax revenues would increase by at least three times that much and state and local governments
can expect to receive incremental revenucs between $1.25 and $1.5 billion over three years.
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Additionally, the increased economic output which would occur as a result of this investment
would lead to the creation of between 174,000 and 348,000 new jobs over a thrce year period.

H.R.4279, the “Prioritizing Resources and Organization for Intellectual Property Act,”
would:

o Designate a U.S. Intellectual Property Enforcement Representative with broad
responsibility to oversee all intellectual property enforcement activities across the federal
government;

o Doublc the criminal penalties for counterfeiters who knowingly or recklessly cause
serious bodily injury or death;

e Increase resources for enforcement at the federal, state, and local levels — including the
creation of a new Division of IP Enforcement at the U.S. Department of Justice to
enforce IP laws, with dedicated prosecutors and FBI agents;

o Create a grant program to fund local IP enforcement resources in cities and states; and,

o Increase the personnel at key U.S. embassies abroad dedicated to IP enforcement, and
mandate cross-embassy task forces to create systematic country-by-country sirategies to
enhance IP enforcement.

The legislation is supported by the CACP, which includes more than 500 businesses and
trade associations, and a variety of organized labor groups.

www.thecacp.com #H##
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