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FINDINGS AND RECOMMENDATIONS OF THE
ANTITRUST MODERNIZATION COMMISSION

TUESDAY, MAY 8, 2007

HOUSE OF REPRESENTATIVES,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Task Force met, pursuant to notice, at 2:19 p.m., in Room
2141, Rayburn House Office Building, the Honorable John Conyers,
Jr. (Chairman of the Task Force) presiding.

Present: Representatives Conyers, Berman, Jackson Lee, Chabot,
Smith, Keller, and Issa.

Staff present: Stacey Dansky, Majority Counsel; Stewart Jeffries,
Minority Counsel; and Brandon Johns, Staff Assistant.

Mr. CONYERS. Good afternoon. The hearing on the Antitrust Task
Force will come to order.

We are now examining the findings and recommendations of the
Antitrust Modernization Commission.

And I yield first to the Ranking Member of the full Committee,
Lamar Smith.

Mr. SMITH. Mr. Chairman, I thank you very much for yielding.
All T want to do is thank you for convening this very first hearing
of the Antitrust Task Force and for your initiative on creating one.

I unfortunately have to be over at the Capitol in 10 minutes, so
I am not going to be able to stay, so I would like to ask unanimous
consent that my particularly articulate and persuasive opening
statement be made a part of the record.

I thank you, Mr. Chairman.

Mr. CoNYERS. Without objection, so ordered.

I apologize for my lateness. President Preval of Haiti has just ar-
rived in the Capitol, and I was detained longer than I thought I
would be.

We are delighted to welcome both the chair and vice chair of the
Antitrust Modernization Commission and appreciate both of you
being here to report on the Commission’s findings and rec-
ommendations: Ms. Deborah Garza and, of course, John Yarowsky,
the vice chair.

For the past 3 years, our witnesses, along with 10 other commis-
sioners, have been analyzing the antitrust laws to determine
whether they are fully effective as is or if they could benefit from
refinement to reflect changes in technology and the marketplace.

For over a century now, antitrust laws have served as our eco-
nomic bill of rights, providing the ground rules for fair competition.
The antitrust laws are our chief bulwark against schemes by car-
tels and monopolists to deprive consumers and our economy of the
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benefits of competition and innovation—that is lower prices, better
products, and greater efficiency.

The AMC’s report is an ambitious one with over 300 pages of
analysis and recommendations. The AMC covered a lot of ground.
Some of their recommendations are particularly useful; for exam-
ple, its recommendation that immunities from antitrust laws
should be disfavored and only created when the heavy burden is
met of clearly demonstrating that the exemption is necessary to
satisfy a specific societal goal that trumps the benefits of a free
market.

It is a good starting point for Congress as it moves forward with
various proposals.

Other recommendations do not receive such glowing reports. I
lower my head to mention the Robinson-Patman Act. That provides
a set of guidelines for marketplace behavior by guaranteeing that
everyone competing in any given marketplace has a level playing
field. It does this by prohibiting sellers from offering different
prices to different purchasers of commodities where there is no pro-
competitive justification.

Robinson-Patman helps ensure that small businesses and mom-
and-pop stores have the ability to compete with big power retailers
like Wal-Mart. In its recommendations, the AMC suggests repeal
of Robinson-Patman, claiming it is not performing its intended
{unction and that it conflicts with the goals of modern antitrust
aw.

Admittedly, the Act has flaws, is structurally complex and very
hard to administer, and it is not used often as an enforcement tool.
But these problems should not mean we should repeal the law alto-
gether. Instead of repealing the act, it is my hope that we can find
a way to make it work better.

I also have concerns about the Commission’s ambiguous rec-
ommendation on the repeal of Illinois Brick and Hanover Shoe Su-
preme Court cases. In these two cases, the Supreme Court ruled
that only direct purchasers, not indirect purchasers, may sue for
damages from price fixing and that antitrust defendants in these
cases cannot use the defense that the direct purchaser passed on
the over-charge to the indirect purchaser or the consumer.

Illinois Brick has been controversial since it was adopted, but
many States have adopted policies that allow indirect purchasers
to sue. I applaud the Commission for attempting to resolve this
issue and I agree that allowing indirect purchasers to sue will en-
hance consumer welfare.

I am more skeptical, however, of the Commission’s proposal be-
cause of the potentially adverse effect it could have on direct pur-
chaser actions. If each direct purchaser must determine how much
of the over-charge was passed on downstream, it might be very dif-
ficult for them to pursue these actions. The result could be an over-
all decrease in holding price-fixers and monopolists accountable.
This is an issue we shall continue to study carefully.

I also want to mention that no matter how current or modern the
antitrust laws are, the positive effects of such laws cannot be felt
without adequate enforcement by the agencies. The AMC says that
the U.S. merger policy is fundamentally sound and that there does
not appear to be a systematic bias toward either over-enforcement
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or under-enforcement. Yet in the past few years with technological
and marketing innovation occurring at breakneck speed, we have
seen a wave of consolidation in some of our key industries.

According to Thomson Financial, this year was the fourth largest
in history for mergers and acquisitions. The fact that the Depart-
ment of Justice has failed to challenge any of these massive indus-
try-consolidating mergers makes me worry about the AMC’s conclu-
sion here.

I look forward to hearing from the two senior commissioners and
appreciate the incredible amount of work that has gone into this
endeavor over the last 3 years. And I want to continue our dialogue
about the importance of our antitrust laws. This Antitrust Task
Force was created specifically to get us into the inquiring of how
we can make this area of our law better.

I would now recognize Steve Chabot, our Ranking minority Mem-
ber on this Task Force, for an opening statement.

Mr. CHABOT. Thank you. And I would like to thank the distin-
guished gentleman from Michigan, Chairman Conyers, for holding
this important hearing.

I was privileged to speak a few weeks ago at the American Bar
Association’s Annual Spring Antitrust Conference, and I happened
to be seated next to our witnesses. One of our colleagues, one of
your colleagues, Commissioner Valentine, had the opportunity to
discuss with some of the folks there the significance of the Anti-
trust Modernization Commission report.

And in particular, I acknowledged the importance of the Commis-
sion’s report to Congress, specifically as it provides us with a back-
drop against which this Task Force can better analyze the specific
antitrust issues which we have identified for review over the next
6 months. This report is very timely for this Task Force.

At the very heart of the creation of the Commission and its direc-
tive to study our Nation’s antitrust laws was Congress’s concern
that rapidly advancing technology was incompatible with competi-
tion and consumers. As we have all witnessed, technology has dra-
matically changed the marketplace and the nature of competition.
Technology that we viewed as science fiction years ago has now be-
come a part of our daily lives.

Our first hearing reviewing the XM and Sirius Satellite Radio
merger held just a few months back highlighted the uncertainty
that consumers, businesses, regulators and the courts face in the
21st century.

Most of the issues that the Commission examined and will report
on today were not contemplated at the time of our Nation’s anti-
trust laws upon their enactment almost 118 years ago and while
the courts have done a good job in balancing innovation against
competition within the antitrust framework, this new information-
driven economy has forced us all to take a look at the effectiveness
of our antitrust structure.

The good news is that the Commission, after a thorough review,
found our Nation’s antitrust laws to be “fundamentally sound.”
This finding of soundness is important because it reaffirms that
competition and consumers continue to be adequately protected
even in this new age of technology and innovation. It also alleviates
concern that our laws are not flexible enough to respond to change.
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Our challenge in the 110th Congress is to ensure that competi-
tion continues to flourish. However, we must be mindful that too
much Government intervention and regulation can also be harmful.
The Commission’s report, findings and recommendations provide us
with a much needed starting point to move forward.

Again, I thank our witnesses for being here.

And I want to thank the Chairman. I know we all look forward
to hearing in more detail the findings and recommendations of the
Commission.

And, Mr. Chairman, I might note that I have to appear before
the Rules Committee at 3:00, so I will have to leave, but I will
come right back as soon as I appear.

I yield back.

Mr. CoNYERS. Thank you, Steve Chabot.

Our witnesses: Deborah Garza has been a member of the Anti-
trust Modernization Commission in Washington, where she served
as chair. She was a member of the law firm where she was a part-
ner at Fried, Frank, Harris, Shriver & Jacobson, handling antitrust
counseling and litigation. She has also been a partner at Covington
& Burling and was in the antitrust division of the Department of
Justice as Chief of Staff and Counsel to the Assistant Attorney
General through the years of 1987 and 1989.

In addition, of course, she is now the Deputy Assistant Attorney
General for Regulatory Affairs at the Antitrust Division. We offer
our congratulations, although she is not testifying here in that ca-
pacity, of course.

John Yarowsky, became a member of Patton Boggs Public Policy
Practice Group in 1998, after serving 3 years as special associate
counsel to President Bill Clinton. His practice at the firm is di-
verse, spanning a broad range of legislative and public policy areas
while at the same time providing strategic counseling to clients on
antitrust, telecommunications, intellectual property and adminis-
trative practice and procedure.

I am going to submit both of their bios for the record and proceed
to hear them.

Both Ms. Garza and Mr. Yarowsky have submitted a joint state-
ment to the Task Force. Without objection, it will be made a part
of the record and any other opening statements will be included as
well.

And I would like to include for the record the other members on
theffAntitrust Modernization Commission and the Commission
staff.

We welcome you today. We are here to talk about the high points
and the points where there might be differences of view. And I
think I would ask the former chairperson, Ms. Garza, to begin,
please.

TESTIMONY OF DEBORAH GARZA, CHAIR,
ANTITRUST MODERNIZATION COMMISSION

Ms. GARZA. Thank you, Chairman Conyers, Ranking Member
Chabot, Members of the Antitrust Task Force, for inviting us to
testify today on the findings and recommendations of the Antitrust
Modernization Commission.
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We really are delighted to be here to be able to respond to any
questions you have and to open what we hope will be a very pro-
ductive dialogue, because as you recognized, Chairman Conyers,
these are very difficult issues deserving of a lot of discussion and
consideration.

Before I begin, I would like to acknowledge that the AMC staff
is all sitting behind us in the first row. They are really the back-
bone and the reason why we were able to get the report out at all
much less on time and under budget.

I think that I can speak for all of the commissioners in saying
that it was an honor to be entrusted with the large task of study-
ing the U.S. antitrust laws and reporting to the President and Con-
gress on whether they need to be modernized for today’s economy.
We took that trust seriously and we took to heart Congress’s direc-
tion that we solicit and consider the views of all interested persons.

We did that, and after 3 years of work and many, many days of
hearings and deliberation, we produced a consensus report in
which all the commissioners joined.

Our Nation’s antitrust laws have served the U.S. well for more
than 100 years and are a model for the rest of the world. In fact,
I spent this morning discussing with the members of the delegation
of the Chinese National People’s Congress, which is considering
adopting their own antitrust laws, what our antitrust laws provide.
And this I think is an indication that the whole world appreciates
the role, thanks to I think the U.S., of competition law and the role
it has played in helping to ensure innovation and investment that
is essential to a healthy and growing economy.

The report is over 500 pages long. In total, we made about 80
recommendations. Rather than trying to summarize our findings
and recommendations in 5 minutes, I thought I would touch on just
a very few high points, or what I consider to be high points and
important points.

First and foremost, the report is an endorsement of free market
principals. Free trade unfettered by either private or Government
restraints promotes the most efficient allocation of resources and
the greatest consumer welfare.

Second, the report concludes that the state of U.S. antitrust law
is essentially sound. Certainly there are ways in which enforce-
ment can be improved, and we suggest some of those. On balance,
however, the Commission believes that U.S. antitrust enforcement
has achieved an appropriate focusing on: one, fostering innovation;
two, promoting competition and consumer welfare rather than pro-
tecting competition; and, three, aggressively punishing criminal
cartel activity while carefully assessing other conduct that may offi-
cer substantial benefit.

And, third, the Commission does not believe that new or different
rules are needed to address so-called “new economy issues.” Con-
sistent applications of the principals that I just noted will ensure
that the antitrust laws remain relevant in today’s environment and
tomorrow’s as well.

The U.S. antitrust laws, as written, are sufficiently flexible to be
consistently modernized through the interpretations and actions of
the courts, the enforcement agencies and under the supervision of
Congress.
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And with that, to leave us with plenty of time the address spe-
cific questions we have, I will complete my statement.

Mr. CoNYERS. Thank you so much. Excellent beginning.

Mr. Yarowsky, we welcome you back again to the Committee,
where you have been before, and we would appreciate hearing from
you now.

TESTIMONY OF JONATHAN R. YAROWSKY, VICE CHAIR,
ANTITRUST MODERNIZATION COMMISSION

Mr. YAROWSKY. Thank you, Chairman Conyers, Ranking Member
Chabot, Subcommittee Chairman Berman and other Members of
the Task Force who may appear.

I am honored to have had your confidence to serve on this Com-
mission, and I am honored to have served with such distinguished
individuals from such diverse backgrounds and with such an amaz-
ing staff, as you have heard. You will hear a lot about that.

Ever since 1938, Commissions have been created, primarily by
Congress, to review the state of antitrust policy. This has happened
with almost clockwork precision every 20 or 25 years. And I think
as you stated in your opening statement, and as Chairwoman
Garza has said, yes, the state of antitrust is “good.”

That is not a small statement, because after 13 days of hearings,
over 120 witnesses and many days of public deliberations, the Com-
mission found that no changes were needed in the following areas:
changing Section 7 of the Clayton Act, that sets out the merger
standard; changing Section 2 of the Sherman Act, that creates the
monopolization standard; changing the filing requirements, the ini-
tial filing requirements for the Hart-Scott-Rodino Act; whether to
create different rules for different industries; answer, no; changing
the fundamental enforcement architecture of the antitrust laws
that provides for dual enforcement roles for both the Federal Gov-
ernment and the States; for having two separate agencies, the DOJ
and the FTC; and for leaving the central features of the remedial
system, treble damages and attorney’s fees, in place.

It is easy to say everything ultimately was recommended to stay
the same, at least in these main features, but it was not easy to
get to that point. There were very vigorous debates about leaving
the current structure in place, and where we have come out took
a lot of dynamic energy, to say the least.

But you know what is interesting to me, having lived up here for
a long time, is that many of the things I just listed are really the
handiwork of Congress. Much of the architecture of what you all
have done in past Congresses has been recommended to stay in
place. Where we have advocated change—and we have advocated
a number of, I think, important legislative changes—these other
areas are where there is either confusing case law or administra-
tive issues, whether in the courts or in the agencies.

However, this vote of confidence for leaving so much of the un-
derlying policy in place, comes in the face of a torrent of developing
economic reasoning into the competitive analysis in the past 25
years. The central role of economics is no longer an ideological de-
bating point. It certainly was 20 years ago, about the right weight
to give to economic analysis. And it has led to more institutional
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continuity and enforcement over a series of different Administra-
tions in the past 15 years. I think this is all for the good.

But with the central role played by economics, comes a real pos-
sibility that the courts and Congress may be left behind when it
comes to discussing issues such as the three-part test to determine
whether bundled discounts or rebates violate section 2 of the Sher-
man Act. What I mean by that is that Congress must stay deeply
involved with all of the economic discussions that are going on with
the larger policy views, so that Congress continues to shape the
contour and structure of the antitrust laws.

For about a year and a half in the White House I was connected
with judicial selection, and one of the observations I had, personal
observations, was that very few of the candidates—and this is not
a criticism—for the bench really had very little background in anti-
trust and were particularly daunted by the economics that were de-
veloping and whether they would be up to dealing with that.

They did take some comfort, however, in reviewing the statutes
of Congress as well as the legislative history as a starting point,
and that was their entry point. And that just reinforced for me
what I came to believe, working here and since then, that we need
a very active Committee here.

The Committee has fought long and hard to make sure that they
will stay relevant. Some of the great moments of this Committee
history and in this room, for Members now on the dais and those
looking down from the walls, have come from the often bipartisan
coming together to defend the antitrust laws, to vigorously assert
jurisdiction over certain regulatory initiatives that are occuring in
other Committees for which they have primary jurisdiction.

If it had not been for the effort of this Committee, then tele-
communication policy, energy policy and many other policies would
not have had the benefit of a competitive slant. That is going to
be increasingly more important as we go forward.

So with that, I can say that I am honored to be here again. We
look forward to your questions.

[The joint prepared statement of Ms. Garza and Mr. Yarowsky
follows:]
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JOINT PREPARED STATEMENT OF DEBORAH A. GARZA AND JONATHAN R. YAROWSKY

Joint Written Statement of
Deborah A. Garza, Chair, and Jonathan R. Yarowsky, Vice-Chair,
Of the Antitrust Modernization Commission
Before the Antitrust Task Force of the House Committee on the Judiciary
U.S. House of Representatives

Hearing on “The Findings and Recommendations of the
Antitrust Modernization Commission as established by
The Antitrust Modernization Commission Act of 2002”

May 8, 2007

Thank you Chairman Conyers, Ranking Member Chabot, and Members of
the Antitrust Task Force of the House Committee on the Judiciary. Three years
ago, as authorized by the Antitrust Modernization Commission Act of 2002, the
Antitrust Modernization Commission (the “Commission” or “AMC”) undertook a
comprehensive review of U.S. antitrust laws to determine whether they should be
modernized. It is our pleasure to testify before you today on behalf of the AMC
about its findings and recommendations, which were submitted to Congress and
the President on April 2, 2007. A copy of the AMC Report and
Recommendations (“Report”’) was distributed to each member of Congress and

is available at hitp://www.amc.gov/report recommendation/amc_final _report.pdf.

The Commission’s Report is the product of a truly bipartisan effort. The
members of the AMC were appointed by the President and the respective
majority and minority Leadership of the House of Representatives and Senate
with the goal of e nsuring “fair and equitable representation of various points of
view in the Commission.”" In fact, the Commissioners represented a diversity of
viewpoints, which were fully and forcefully expressed during many hours of
hearings and thoughtful deliberation. As one Commissioner has said, the
Commission’s recommendations were “fashioned on the anvil of rigorous

discussion and debate.” The Commission also endeavored at every turn to

! Antitrust Modernization Commission Act of 2002, Pub. L. No. 107- 273, § 11054(h), 116 Stat.
1856, 1857 (2002).
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obtain a diversity of views from the public. In the end, the Commission was able
to reach a remarkable degree of consensus on a number of important principles
and recommendations.

First and foremost, the Report is an endorsement of free-market
principles. These principles have driven the success of the U.S. economy and
will continue to fuel the investment and innovation that are essential to ensuring
our continued national economic welfare. They remain as applicable today as
they ever have been. Free trade, unfettered by either private or governmental
restraints, promotes the most efficient allocation of resources and greatest

consumer welfare.

Second, the Report judges the state of the U.S. antitrust laws as “sound.”
Certainly, there are ways in which antitrust enforcement can be improved. The
Report identifies several. A few Commissioners have greater concerns about
aspects of current enforcement, as expressed in their separate statements. On
balance, however, the Commission believes that U.S. antitrust enforcement has
achieved an appropriate focus on (1) fostering innovation, (2) promoting
competition and consumer welfare, rather than protecting competitors, and (3)
aggressively punishing criminal cartel activity, while more carefully assessing
other conduct that may offer substantial benefits. The laws are sufficiently
flexible as written, moreover, to allow for their continued “modernization” as the
world continues to change and our understanding of how markets operate

continues to evolve, through decisions by the courts and enforcement agencies.

Third, the Commission does not believe that new or different rules are
needed to address so-called “new economy” issues. Consistent application of
the principles and focus noted above will ensure that the antitrust laws remain
relevant in today’s environment and tomorrow’s as well. The same applies to
different rules for different industries. The Commission respectfully submits that
such differential treatment is unnecessary, whether in the form of immunities,

exemptions, or special industry-specific standards.
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That does not mean the Commission sees no room for improvement. To
the contrary, the Commission makes several recommendations for change. A
few of these recommendations call for bold action by Congress that likely will
require considerable further debate. We look forward to that debate.

The following summarizes some of the more significant changes the

Commission recommends.?

Substantive Antitrust Standards (Mergers and Monopoly)

The Commission does not recommend legislative change to the Sherman
Act or to Section 7 of the Clayton Act. There is a general consensus that, while
there may be disagreement about specific enforcement decisions, the basic legal

standards that govern the conduct of firms under those laws are sound.

The Commission nevertheless makes several recommendations in the
area of merger enforcement. The purpose of these recommendations is to
ensure that policy is appropriately sensitive to the needs of companies to
innovate and compete while continuing to protect the interests of U.S.
consumers. In particular, the Commission urges that substantial weight be given
to evidence demonstrating a merger will achieve efficiencies, including
innovation-related efficiencies. The Commission also recommends that the
federal enforcement agencies continue to e xamine the basis for, and efficacy, of
merger enforcement policy. We urge the agencies to further study the economic
foundations for merger enforcement policy, including the relationship between
market performance and market concentration and other factors. We also

recommend increased retrospective study of the effects of decisions to challenge

2 Although many recommendations garnered unanimous or nearly unanimous support, not all
Commissioners fully agreed with all recommendations. Differences are identified in the text of the
Report and in some instances are discussed in separate Commissioner statements.
Recommendations with the suppaort of at least seven commissioners are reported as
recommendations of the Commission. With respect to 96 percent of the recommendations, at
least nine Commissioners agreed in whole or in part with the recommendations. Approximately
57 percent of the recommendations were unanimous.
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or not challenge specific transactions. Such empirical evidence, although difficult

to gather, is critical to an informed and effective merger policy.

With respect to monopoly conduct, the Commission believes U.S. courts
have appropriately recognized that vigorous competition, the aggressive pursuit
of business objectives, and the realization of efficiencies are generally not
improper, even for a “dominant” firm and even where competitors may lose.
However, there is a need for greater clarity and improvement to standards in two
areas. (1) the offering of bundled discounts or rebates, and (2) unilateral refusals
to deal with rivals in the same market. Clarity will be best achieved in the courts,
rather than through legislation. The Commission recommends a specific
standard for the courts to apply in determining whether bundled discounts or

rebates violate antitrust law.
Repeal of the Robinson-Patman Act

The Commission recommends that Congress finally repeal the Robinson-
Patman Act (RPA). This law, enacted in 1936, appears antithetical to core
antitrust principles. Its repeal or substantial overhaul has been recommended in
three prior reports, in 1955, 1969, and 1977. That is because the RPA protects
competitors over competition and punishes the very price discounting and
innovation in distribution methods that the antitrust laws otherwise encourage. At
the same time, it is not clear that the RPA actually effectively protects the small
business constituents that it was meant to benefit. Continued existence of the
RPA also makes it difficult for the United States to advocate against the adoption
and use of similar laws against U.S. companies operating in other jurisdictions.
Small business is adequately protected from truly anticompetitive behavior by

application of the Sherman Act.
Patents and Antitrust

Patent protection and the antitrust laws are generally complementary.

Both are designed to promote innovation that benefits consumer welfare. In
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addition, a patent does not necessarily confer market power. Nevertheless,
problems in the application of either patent or antitrust law can actually deter
innovation and unreasonably restrain trade. Many of the Commission’s
recommendations relating to the Sherman Act address the antitrust side of the
balance. On the patent side, the Commission urges Congress to give serious
consideration to recent recommendations by the Federal Trade Commission
(FTC) and National Academy of Sciences designed to improve the quality of the
patent process and patents. The Commission also recommends that the joint
negotiation of license terms within standard-setting bodies ordinarily should be
treated under a rule of reason standard, which considers both potential benefits
of such joint negotiation to avoid “hold up” and the possibility that such joint

negotiation might suppress innovation.
Improving the Enforcement Process

To be effective, any enforcement regime must be clear, fairly
administered, and not unreascnably burdensome. Several of the Commission’s
recommendations are designed to improve current processes to better meet

these goals.

Eliminate Inefficiencies Resulting from Dual Federal Enforcement.
Except in the area of criminal enforcement (which is the responsibility of the
Justice Department), federal antitrust law is enforced by both the Justice
Department (DOJ) and the FTC. Both agencies, for example, are equally
authorized to review mergers under the Hart-Scott-Rodino Act (HSR Act), which
essentially requires all mergers valued at above $59.7 million to be notified to the
agencies and suspended until the expiration or termination of certain waiting
periods. The Commission does not believe it would be feasible or wise to
eliminate the antitrust enforcement role of either agency at this time. However,
we make a number of recommendations designed to eliminate inconsistencies

and problems that may result from dual enforcement.
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Merger Clearance. The agencies have done agood job minimizing
problems that can result from dual enforcement. But there is room for
improvement that can only be achieved with the help of Congress. At the time of
her confirmation, the current head of the FTC was asked to agree not to pursue a
global merger clearance agreement between the agencies. The Commission
calls on the appropriate congressional committees to revisit that position and
authorize the DOJ and FTC to implement a new merger clearance agreement
based on the principles of the 2002 clearance agreement between the agencies.
It is bad government for mergers to be delayed by turf battles between the
agencies. Such battles undermine confidence in government, damage agency
staff morale, and potentially delay the realization of significant merger efficiencies
without good reason. The Commission recommends that Congress revise the
HSR Act to require the DOJ and FTC to resolve all clearance requests under the

HSR Act within a short period of time after the parties report their transaction.

The Commission also recommends changes to ensure that mergers are
treated the same no matter which agency reviews them. Specifically, the
Commission recommends that Congress amend Section 13(b) of the FTC Act to
prohibit the FTC from pursuing administrative litigation in HSR Act merger cases.
The Commission further recommends that the FTC adopt a policy that when it
seeks to block a merger in federal court, it will seek both preliminary and
permanent relief in a combined proceeding where possible.

Improve the HSR Act Pre-Merger Review Process. The DOJ and FTC
should continue to pursue reforms to their internal review processes that will
reduce unnecessary burden and delay. The Commission also makes a number
of specific recommendations designed to reduce the burden of HSR merger
reviews and increase the transparency of government enforcement. For
example, the Commission recommends that the agencies update their Merger
Guidelines to explain how they evaluate non-horizontal mergers as well as a
proposed merger's potential impact on innovation competition. The Commission

also recommends that the agencies issue statements explaining why they have
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declined to take enforcement action with respect to transactions raising

potentially significant competitive concerns.

Improve Coordination Between State and Federal Enforcement. State
and federal enforcement can be strong complements in achieving optimal
enforcement. But the existence of fifty independent state enforcers on top of two
federal agencies can, at times, also result in uncertainty, conflict, and burden.
The Commission encourages state and federal enforcers to coordinate their
activities to seek to avoid subjecting businesses to multiple, and potentially
conflicting, proceedings. We make a number of specific recommendations in this
regard. In addition, the Commission believes States should continue to focus
their efforts primarily on matters involving localized conduct or competitive
effects. In addition, state and federal agencies should work to harmonize their
substantive enforcement standards, particularly with respect to mergers.

De-link Agency Funding and HSR Act Filing Fees. HSR Act filing fees are
used to fund DOJ and FTC antitrust enforcement activity. These fees are a tax
on mergers, the vast majority of which are not anticompetitive. They do not
accurately reflect costs to the government of reviewing a given filing, nor do they
confer a benefit on notifying parties. But they set a precedent for other countries
with merger control regimes. In the past, moreover, dips in merger activity (and
filing fees) have threatened to affect the level of appropriations available for
critical agency activities. The Commission recommends that Congress de-link

agency funding from HSR Act filing fee revenues.
Private Litigation

Uniquely in the United States, private litigation has been a key part of
antitrust enforcement. Under current rules, private plaintiffs are entitled to
recover three times their actual damages, plus attorneys’ fees. Defendants are
jointly and severally liable for alleged conspiracies. There is no right of
contribution among defendants. There is also only a limited right of claim

reduction when one or more defendants settle. The combined effect of these
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rules is that one defendant can be liable for nearly all of the damages caused by
an antitrust conspiracy. Defendants thus face significant pressure to settle
antitrust claims of questionable merit simply to avoid the potential for excessive
liability. While the rules can maximize deterrence and encourage the resolution
of claims through quick settlement, they can also overdeter conduct that may not

be anticompetitive.

The Commission recommends no change to the fundamental remedial
scheme of the antitrust laws: the treble damage remedy and plaintiffs’ ability to
recover attorneys’ fees. On balance, the current scheme appears to be effective
in enabling plaintiffs to pursue litigation that enhances the deterrence of unlawful
behavior and compensates victims. However, the Commission recommends that
Congress enact legislation that would permit non-settling defendants to obtain a
more equitable reduction of the judgment against them and allow for contribution

among nontsettling defendants.

Indirect and Direct Purchaser Litigation. There are different rules at
the federal level and among the states as to whether both direct purchasers of
price-fixed goods or services and indirect purchasers may sue to recover
damages. Under federal court law, only direct purchasers can sue (this is
commonly known as the rule of /lfinois Brick). Defendants cannot argue that
direct purchasers have "passed on” any amount of the overcharge to indirect
purchasers (this is commonly known as the rule of Hanover Shoe). In thirty-six
states and the District of Columbia, however, indirect purchasers can sue under

state law providing that /llinois Brick does not apply to state court actions.

As aresult, there is typically a morass of litigation in various state and
federal courts relating to a single alleged conspiracy. Injured parties are treated
differently depending on where they reside and defendants are subject to suit in
multiple jurisdictions. In addition, federal /flinois Brick/Hanover Shoe policy
provides a “windfall” to purchasers who have passed on an overcharge, while

depriving any recovery at all to purchasers who actually bear the overcharge.
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Such a system that compensates the uninjured and denies recovery to the
injured seems fundamentally unfair. The Class Action Fairness Act may
ameliorate some of the administrative issues caused by conflicting federal and
state rules by facilitating the removal of state actions to a single federal court for
pre-trial proceedings. However, that Act applies only to pre-trial proceedings and
does nothing to address the fairness issues associated with current federal
policy. The Commission believes it is time to enact comprehensive legislation

reforming the law in this area.

The Commission recommends that Congress overrule the Supreme
Court’s decisions in /flinois Brick and Hanover Shoe to the extent necessary to
allow both direct and indirect purchasers to recover for their injuries. Other
aspects of the Commission’'s recommendations are designed to ensure that
damages would not exceed the overcharges (trebled) paid by direct purchasers,
that the full adjudication of such claims occur in a single federal forum, and that
current class action standards would continue to apply to the certification of direct
purchasers regardless of differences in the degree to which overcharges may

have been passed on to indirect purchasers.
Criminal Penalties

There is a strong consensus worldwide favoring vigorous enforcement
against cartels. Cartels offer no benefit to society and invariably harm
consumers. Sentencing and fines under the Sherman Act are generally
determined by the courts based on guidance in the Sentencing Guidelines issued
by the U.S. Sentencing Commission. The Sentencing Guidelines employ a proxy
of harm from cartels based on twenty percent of the volume of commerce
affected. This twenty percent proxy is based on an assumed average
overcharge of ten percent, which is doubled to account for dead-weight loss to
society. The Commission recommends that the Sentencing Commission
evaluate whether it remains reasonable to assume an overcharge of ten percent

(i.e., whether it should it be higher or lower) and the difficulty of proving actual
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gain or loss in lieu of using a proxy. It also recommends that the Sentencing
Guidelines be amended to make explicit that the twenty percent proxy may be
rebutted by proof by a preponderance of evidence that the actual amount of
overcharge was higher or lower where the difference is material.

International Antitrust

The United States was once the only major country actively enforcing a
comprehensive set of antitrust laws. Today, more than 100 countries have
adopted competition laws. On the one hand, this development has helped the
United States in its fight to stamp out international cartels. It has also benefited
world trade by opening up markets to competition. On the other hand, the
proliferation of competition authorities has increased the risk of burden,
inconsistency, and even conflict. There is some concern about the potential
effect on U.S -based companies of differences in the way that other countries
treat so-called dominant firm behavior and the exploitation of rights in intellectual

property.

The Commission recommends a number of steps to address these
concerns. First, “as a matter of priority” the DOJ and FTC should study and
report to Congress on the possibility of developing a centralized international pre-
merger notification system that would ease the burden of companies engaged in
cross-border transactions. Second, the DOJ and FTC shoud seek procedural
and substantive convergence around the world on sound principles of
competition law. Third, the United States should pursue bilateral and multilateral
cooperation agreements with more of its trading partners. These agreements
should explicitly recognize that conflicting antitrust enforcement can impede
global trade, investment, and consumer welfare. They should also promote
comity by providing for the exercise of deference where appropriate, the
harmonization of remedies, consultation and cooperation, and benchmarking
reviews. Fourth, the DOJ and FTC should be provided with direct budgetary

10
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authority to provide antitrust technical assistance to other countries for the

purpose of enhancing convergence and cooperation.

Cooperation from other countries can be essential to punishing
international cartels that exact hundreds of millions of dollars from U.S.
consumers. But the United States has had limited success in entering Antitrust
Mutual Assistance Agreements (AMAASs) with other countries. Many believe this
is because U.S. law appears to require that those nations agree to allow the
United States to use confidential information obtained under such agreements for
non-antitrust enforcement purposes. The Commission recommends that
Congress amend the International Antitrust Enforcement Assistance Act to clarify

that it does not require such a commitment as the cost of entering into an AMAA.

Finally, the Commission recommends that, as a general principle,
purchases made outside the United States from sellers outside the United States
should not give rise to a cause of action in U.S. courts. The Commission was
split as to whether this principle should be codified through amendment to the

Foreign Trade Antitrust Improvements Act.
Immunities and Exemptions

Free-market competition is the foundation of our economy, and the
antitrust laws stand as a bulwark to protect free-market competition.
Nevertheless, we have identified thirty statutory immunities from the antitrust
laws. The Commission is skeptical about the value and basis for many, if not
most or all, of these immunities. Many are vestiges of earlier antitrust
enforcement policies that were deemed to be insufficiently sensitive to the
benefits of certain types of conduct. Others are fairly characterized as special
interest legislation that sacrifices general consumer welfare for the benefit of a
few. Congress is currently considering the repeal of several immunities,
including those covering the business of insurance and international shipping

conferences. The Commission strongly encourages such review.

1
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The Commission believes that statutory immunity from the antitrust laws
should be disfavored. Immunities should rarely (if ever) be granted and then only
on the basis of compelling evidence that either (1) competition cannot achieve
important societal goals that trump consumer welfare, or (2) a market failure
clearly requires government regulation in place of competition. The Commission
recommends a framework for such a review and recommends that Congress
consult with the DOJ and FTC about the likely competitive effects of existing and
proposed immunities. In those rare instances in which Congress does grant an
immunity, the Commission recommends (1) that it be as limited in scope as
possible to accomplish the intended objective, (2) that it include a sunset
provision pursuant to which the immunity would terminate at the end of a
specified period unless renewed, and (3) that the FTC, in consultation with the
DOJ, report to Congress on the effects of the immunity before any vote on

renewal.

The judicial state action doctrine immunizes private action undertaken
pursuant to a clearly articulated state policy deliberately intended to displace
competition. In addition, the state must provide sufficient “active supervision” to
ensure that conduct is truly a manifestation of state policy rather than private
interests. A recent report by the FTC staff raises concern that courts have been
applying the doctrine without sufficient care to ensure that private anticompetitive
conduct has actually been authorized by the state pursuant to a clear policy to
displace competition. The Commission agrees that courts should adhere more
closely to Supreme Court state action precedents. It recommends that the
doctrine should not apply where the effects of conduct are not predominantly
intrastate. In addition, the doctrine should equally apply to governmental entities

when they act as participants in the marketplace.
Regulated Industries

During the early part of the 20th century, several industries—including

electricity, natural gas, telecommunications, and transportation—were thought to

12



20

be natural monopolies or at risk of “excessive competition.” Since then, however,
technological advancement and changed economic precepts have led to
substantial deregulation. The unleashing of competition in these industries has
greatly increased efficiency and provided substantial benefits to consumers. The
Commission believes the trend toward deregulation should continue.

Antitrust enforcement is an important counterpart to deregulation. Where
government regulation does exist, the antitrust laws should continue to apply to
the maximum extent consistent with the regulatory regime. Ideally, statutes
should clearly state whether, and to what extent, Congress intended to displace
the antitrust laws, if at all. The courts, of course, should interpret antitrust
“savings clauses” to give full effect to congressional intent that the antitrust laws
continue to apply. Where there is no antitrust savings clause, the courts should
imply immunity from the antitrust laws only where there is a clear repugnancy

between those laws and the regulatory scheme.

The filed-rate doctrine prohibits private treble damage actions alleging that
industry rates approved by a regulator resulted from unlawful collusion. Today,
however, few filed rates are actually reviewed by regulators for their
reasonableness. In 1986, the Supreme Court opined that a number of factors
appeared to undermine the continued validity of the filed-rate doctrine,® but
concluded that it was for Congress to make that determination. The Commission
believes it is time for Congress to reevaluate the filed-rate doctrine and consider
overruling it where a regulator no longer specifically reviews and approves

proposed rates agreed to among an industry.

The DOJ and FTC review mergers pursuant to the HSR Act applying the
same standards across all industries. In several industries, however, the DOJ
and FTC share merger review authority with a regulatory agency that reviews the
merger under a “public interest” standard. Review by two different government

agencies can impose substantial and duplicative costs. It can also lead to

% Square D Co. v. Niagara Frontier Tariff Bureau, Inc., 476 U.S. 409, 423 (1986).

13
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conflict. The Commission recommends that the DOJ or the FTC should have full
antitrust merger enforcement authority with respect to regulated industries. In
addition, Congress should review whether separate review under a public
interest standard is needed to protect particular interests that cannot be

adequately protected under application of an antitrust standard.

The federal antitrust laws are more than 115 years old. Although the free-
market principles on which they stand remain a rock-solid foundation, the world,
our economy, and our understanding of how markets work have changed
substantially. For that reason, we believe it was a wise decision to authorize this
Commission to assess those laws and whether the policies developed to enforce

them are serving the nation well.

The almost constitutional generality of the central provisions of the
antitrust laws has provided the needed flexibility to adjust to new developments.
In this sense, “antitrust modernization” has occurred continuously. But, even so,
the interplay of statutes, enforcement activity, and court decisions has suggested

a substantial number of areas that the Commission believes can be improved.

The issues the Commission examined are complex. Reasonable minds
can, and likely will, differ on many of the Commission’s findings and
recommendations. But we hope this Report will prompt an important national
conversation on those recommendations that will result in the adoption of many,

if not all, of them.

14
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April 2, 2007

To THE PRESIDENT AND THE CONGRESS OF THE UNITED STATES:

Three years ago, as authorized by statute, this Commission undertock 2 comprehensive
review of U.S. antitrust law to determine whether it should be modernized. i1 is our pleas-
ure to present the results of that effort, the enclosed Report and Recommendations of the
Antitrust Modernization Cornmission (*Report”)

This Repert is the product of a truly bipariisan effort. The members of the Commission
were appointed by the President and the respective majority and minority Leadership of the
House of Representatives and Sen with the goal of ensuring “fair and equitabie repre-
sentstion of various points of visw in the Commission.”* In fact, the Commissioners repre-

sented a diversity of viewpeints, which were fully and forcefully expressed during many hours
of hearings and thoughtful deliberation. As one Commissioner has said, the Commission's
recommendations were “fashioned on the anvil of rigorous discussion and debate.” The
Comnission also endeavored at every turn to obtain a diversity of views from the public. In
the end, the Commission was able to reach a remarkable degree of consensus on a num-
her of important principles and recommendations.

First. the Report is fundamentally an endorsement of free-market princinies. These prin-
ciples have driven the success of the U.S. economy and will continue to fuel the investment

and inncvation that are essential to ensuring our continued welifare. Thay remain as appli-
cable today as they ever have bsen. Fres trade, unfettered by either private or governmen-
tal restraints, premotes the most efficient aliocation of resources and greatest consumer
welfare.

Second, the Report judges the state of the U.S. antitrust laws as “sound.” Certainly, there
are ways in which antitrust enforcement can be improved. The Report identifies several, A
few Commissioners have greater concerns apout aspects of current enforcement, as
expressed in their separate statements. On balance, however, the Commission believes that

* Antitrust Modernization Commission Act of 2002, Pub. L. No. 107-273. § 11054¢h}. 116 Stat. 1856, 1857
{2002).
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U.3. antitrust enforcement has achieved an appropriate focus on (1) fostering innovation,
(2) pramoting competition and consumer welfare, rather than protecting competitors, and
(3) aggressively punishing criminal cartel activity, while more carefully assessing other con-
duct that may offer substantial benefits. The laws are sufficiently flexible as written, more-
over, to allew for their continued “modernization” as the world continues to change and our
understanding of how markets operate continues to evolve through decisions by the courts
and enforcement agencies.

Third, the Cemmission does aot believe that new or different rules are needed o address
so-called “new economy” issues. Consistent application of the principles and focus noted
above will ensure that the antitrust laws remain relevant in tocay’s envirenment and tomor-
rew’'s as well. The same appiies to diffsrent rules for different industries. The Commission
respectfully submits that such differential treatment is unnecessary, whether in the form of
immunities, exemptions, or special industry-specific standards.

That does net mean the SCommission sees ho room for improvement. To the contrary, the
Commission makes several recemmendations for change. A few cf these recommendations
call for bold acticn by Congress that likely will require considerable further debate. We look
forward 1o that debate.

The foilowing summarizes seme of the more significant changes the Commission rac-
ammends.?

Substantive Antitrust Standards {Mergers and Monopoly)

The Commission does net recommend legislative change to the Sherman Act or to
Section 7 of the Clayton Act. There is 8 general consensug that, while there may be dis-
agreement about specific enforcement decisions, the basic iegal standards that govern the

conduct of firms under those laws are sound,

The Commission nevertheless makes several recommendations in the area of merger
enfercement. The purpese of these recommendations is to ensure that policy is appropriately
sensitive to the needs of companies to innovate and compete while continuing to protect the
interests of U.S. consumers. In particulay, the Commission urges that substantial weight be
given to evidence demonstrating a merger will achieve efficiencies, including innovaticn-relat-

2 Although many recommendations garnered unaninmous or nearly unanimous support, not all Comnissioners
fuily & o with all recommendations. Differences are identified in the text of the Report and in some
nstan are discussed In separate Commiasionar stater ts. Recommsndations with the support of
at least seven Commi: ners are reported as reson tions of the Commission. With respect to 96
nercent of the racammendations, at least nine Commissionars agreed in whole or in part with the rec-
ommendations. Approximatal percent of the recommandations unanimous.
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ed efficiencies. The Commission also recommends that the federal enforcement agencies
continue to examine the basis for, and efficacy of, merger enforcernent paolicy. We urge the
agencies to further study the econemic foundations for merger enforcement policy, including
the relationship between market performance and market cencentration and other factors.
We also recommend increased retrospective study of the effects of decisions to challengde
ar not chailenge specific transactions. Such empirical evidence, although difficult to gathar,
is critical to an informed and effective merger policy.

With respect to menopoly conduct, the Commission believes U.S. courts have appropriately
recognized that vigarous competition
reatization of efficiencies are gener

ne aggressive pursuit of business objectives, and the
not improper, even for @ “dominant” firm and even
where competitors may lose. Hewever, thers is a need for greater clarity and improvement to
standards in twe argas: (1) the offering of bundied discounts or rebates. and (2} unilateral
refusals 1o deal with rivals in the same market. Clarity will be best achieved in the courts,
rather than through legislation. The Commission recommends a specific standard for the
courts to apply in defermining whether bundled discounts or rebates viclate antitrust law.

Repeal of the Robinson-Patman Act

The Commissicn recommends that Congress finaily repea!l the Robinson-Patman Act
{RPA). This law, enacted in 1936, appears antithetical to core antitrust principles. Its repeal
or substantial overnaul has been recommended in three prior reports, in 1985, 1969, and
1977. That is because the RPA protects compatitors over competition and punishes the very
price discounting and innovation in distribution methods that the antitrust laws otherwise
encourage. At the same time, it is not clear that the RPA actuaily effectively protects the
smali business constituents that it was meant to benefit. Continued existence of the RPA
alsc makes it difficuit for the United States to advocate against the adoption and use of sim-
ilar laws against U.S. companies operating in other jurisdictions. Small business is ade-
quately protected from truly anticompetitive behavior by application of the Sherman Act.

Patents and Antitrust

Patent protection and the antitrust iaws are generally complementary. Both are designed
1o promete innovation that benefits consumer welfare. In addition, a patent does not nec-
essarily confer market power. Nevertheless, problems in the application of either patent or
antitrust law can actually dater innovation and unreasonably restrain trade. Many of the
Commission’s recomimendations relating to the Sherman Act address the antitrust side of
the balance. On the patent side, the Commissicn urges Congress to give serious censid-
gration t¢ recent recommendations by the Federal Trade Commissicn (FTC) and Naticnal
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Academy of Sciences designed to improve the guality of the patent process and patents.
The Commission also recommends that the joint negotiation of license terms within stan-
dard-setting bodiss ordinarily shouid be treated under a rule of reason standard. which con-
siders both potential benefits ¢f such joint negotiation to avoid “hold up” and the possibility
that such joint negotiation might suppress innovation.

improving the Enforcement Process

To be effective, any enforcement regime must be clear, fairly administered, and not
unreasonably burdensome. Several of the Commission’s recommendations are designed to
improve current processes 1o better meet these goals.

Eliminate Inefficiencies Resuiting from Dual Federai Enforcement. Except in the area of
criminal enforcement {(which is the responsibility of the Justice Department), federal antitrust
law is enforced hy both the Justice Department {DOJ) and the FIC. Both agencies, for exam-
ple, are equslly authorized to review mergers under the Hart-Scott-Rodine Act (HSR Act),
which essentially requires all mergers valued at above $59.7 miilion to be notified to the
agencies and suspended unti! the expiration or termination of certain waiting periods. The
Commission does nct believe it would he feasibie or wise to eliminate the antitrust enforce-
ment role of either agency at this time. Howsver, we make a number of recommendations
designed 1o eiiminate inconsistencies and problems that may result from dual enfercerment.

Merger Clearance. The agencies have done a good job minimizing problems that can result
from dual enforcement. But there is room for improvement that can only be achieved with
the help of Congress. At the time of her confirmation, the current head of the FTC was asked
to agree not 1o pursue a global merder clearance agreement batwesn the agenciss. The
Commission calls on the appropriate congressional commitiees to revisit that position and
authorize the DO and the FTC to implement a new mergsr clearance agreement based on
the principles of the 2002 clearance agreerment between the agancies. it is bad government
for mergers te he delayed by turf battles betwsen the agencies. Such battles undermine con-
fidence in government, damage agency staff morale, and potentially delay the realization of
significant merger efficiencies without good reason. The Commission recommends that
Congress revise the HSR Act to require the DOJ and the FTC to resolve all clearance
requests under the HSR Act within a short period of time after the parties report their trans-
action.

The Commiasicn also recommends changes to ensure that mergers are treated the
same no matter which agency reviews them. Specifically, the Commission recommends that
Congress amend Section 13(b) of the FTC Act to prohibit the FTC from pursuing adminis-
trative litigation in HSR Act merger cases. The Commnission further recommends that the FTC
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adopt a policy that when it seeks to block a merger in federal court, it will seek both pre-
liminary and permanent relief in a combined proceeding where possible.

improve the HSR Act Pre-Merger Review Process. The DC) and FTC should continue 1o pur-
sue reforms to their internal review processes that will reduce unnecessary burden and delay.
The Commission alsc makes a number of specific recommendations designed to reduce the
burden of HSR marger reviews and increase the transparency of government enforcement.
For examipie, the Commissicn recommends that the agencies update their Merger Guidelines
to explain how they evaluate non-horizonta! mergers as well 53 2 proposed merger’s poten-
iial impact on innovation competition. The Commission also recommends that the agencies
issue statements explaining why they have declined to take enforcement action with respect
1o transactions raising potentially significant competitive concerns.

Improve Coordination Between State and Federal Enforcement. State and federal enforce-
ment can be strong cornplements in achieving optimal enforcement. But the existence of
fifty independent state enforcers on top of two federal agencies can, at times, also result
s state and federal enforcers

in uncertainty, conflict, and burden. The Commission encourag
1c coordinate their activities to seek to evoid subjecting businesses to muitiple, and poten-
dally confiicting, proceedings. We make a number of specific recommendations in this
regard. In addition, the Commission believes States should continue to focus their efforts
primarnily on matters invelving iocalized conduct or competitive effects. in addition, state and
federal agencies should work to harmenize their substaniive enforcement standards, par-
ticuiarly with respect to mergers.

De-link Agency Funding and HSR Act Filing Fees. HSR Act filing fees are used to fund DOJ
and FTC antitrust enforcement activity. These fees are a tax on mergers, the vast majority
of which are not anticompetitive. They do not accurately reflect costs to the government of
reviewing a given filing, nor do they confer a benefit on notifying parties. But they set a prece-
dent for other countries with merger control regimes. in the past, moreover, dips in merger
activity (and filling fees) have threatened to affect the leve! of appropriations avaliable for
critical agency activities. The Coemmission recommends that Congress dalink agency fund-
ing from HSR Act filing fee revenues.

Private Litigation

Unigquely in the United States, private litigation has been a key part of antitrust enforce-
ment. Under cutrent rules, private plaintiffs are entitied to recover three times thelr actual
damages, plug attorneys’ fees. Defendants are jointly and severally liable for alleged con-
spiracies. There is no right of contribution arnong defendants. There is also only & limited
rignt of claim reduction when one or mere defendants settie. The combined effect of these
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rules is that one defendant can be liable for nearly ali of the damages caused by an
antitrust conspiracy. Defendants thus face significant pressure to settle antitrust claims of
quastionabie merit simply 1o avoid the potential for excessive liability. White the rules can
maximize deterrence and encourage the resolution of claims through quick settlement, they
can also overdeter conduct that may not be anticompetitive.

The Commission recommends ne change to the fundamental remedial scheme of the
antitrust laws: the trebie damage remedy and plaintilfs’ ability to recover attorneys’ fees.
On balance, the current scheme appears to be effective in enabling plaintiffs to pursue lit-
igaticn that enhances the deterrence of uniawful behavior and compensates victims.
However, the Commission recommends that Congress enact legislation that would permit
non-settling defendants to obtain a more equitable reduction of the judgment against them
and allow for contribution among nen-settling defendarnts.

Indirect and Direct Purchaser Litigation. There are different rules at the federal level and
ameng the states as to whether both direct purchasers of price-fixed goods or services and
indirect purchasers may sue to recover damages. Under federal iaw, only direct purchassrs
can sue (this is commonly known 3s the rule of Minofs Brick). Defendarts cannot argue that
direct purchasers have “passed on” any amount of the overcharge 1o indirect purchasers
(this is commenly known as the rule of Hanover Shee). In thirty-six states and the District
of Columbia, howsver, indirect purchasers can sue under state law providing that {ifinois Brick
does not apply 1o state court actions.

As a result, there is typically a morass of litigation in various state and federal courts relat-
ing to & single alleged conspiracy. injured partigs are treated differently depending on
where they reside and defendants are subject to suit in muiltipie jurisdictions. In addition,
federal filinois Brick/Hanover Shoe policy provides a “windfall” to purchasers who have
passed on an overcharge, while depriving any recovery at all to purchasers who actually bear
the overcharge. Such a system that compensates the uninjured and denies recovery to the
injured seems fundamentally unfair. The Class Action Fairnass Act may ameliorate some of
the administrative issues caused by conflicting federal and state rules by facilitating the
removal of state actions to a single federal court for pre-trial proceedings. However, that Act
applies only to pre-trial proceedings and does nothing to address the fairness issues asso-
ciated with current federal policy. The Commission belleves it is time to enact comprehen-
sive legislation reforming the iaw in this area.

The Commission recommends that Congress overrule the Supreme Court’s decisions in
illinois Brick and Hanover Shoe to the extent necessary to allow both direct and indirect
purchasers to recover for their injuries. Other aspects of the Commission’s recommenca-
tion are designed o ensure that damages would not exceed the overcharges (trebled) paid
by direct purchasers, that the full adjudication of such ciaims cccurs in a single federal
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forum, and that current ¢iass action standards would continue to apply 10 the certification
of direct purchasers regardiess of differences in the degree to which overcharges may have
been passed on to indirect purchasers.

Criminal Penalties

There is a strong consensus worldwide favoring vigorous enforcement against cartels.
Carteis offer no benefit to society and invariably harm consumers. Sentencing and fines
under the Sherman Act are generally determined by the courts based on guidance in the
Sentencing Guidelines issued by the U.S. Sentencing Commission. The Sentancing Guide
lines employ a proxy of harm from cartels based on twenty percent of the volume of com-
merce affected. This twenty percent proxy is hased on an assumed average overcharge of
ten percent, which is doubled to account for dead-weight loss to society. The Commission
recommends that the Sentencing Commission evaluate whether it remains reasonable to
assume &n overcharge of ten percent {l.e., whather it should it be higher or lower) and the
difficulty of proving actual gain or loss in Hleu of using a proxy. it also recommends that the
Serntencing Guidelings be amendad to make explicit that tha

wenty percent proxy may be
rebutted by proof by a preponderance of evidence that the actual amount of overcharge was
higher or lower where a difference is material.

international Antitrust

The United States was once the only major country actively enforcing a comprehansive
set of antitrust laws. Today, more than 100 countries have adopted competition laws. On
the one hand, this development has heiped the United States in its fight to stamp out inter-
national cartels. it has also benefited world trade by opening up marksts to competition.
On the other hand, the proliferation of competition autharities has increased the risk of bur-
den, inconsistency, and even conflict. There is some concern akout the potentia! effect on
1.5-based companies of differences in the way that other countries treat so-callad domi-
nant firm behavior and the exploitation of rights in intsilectual propertv.

The Commission recommends a number of steps to address these concerns. First, “as
a matter of pricrity” the DCJ and the FTC should study and report to Congress on the pos-
sibility of developing a centralized international pre-merger notification system that would
case the burden of companies engaged in cross-border transactions. Second, the DOJ and
the FTC should seek procedural and substantive convergence arcund the world on sound
principles of competition law. Third, the United States should pursue bilateral and multilateral
cooperation agreements with more of its trading partners. These agreements shouid explic-
itly recognize that conflicting antitrust enforcement can impede global trade, investment, and

il
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consumer welfare. They should alse promote comity by providing for the exercise of defer-
ence where appropriate, the harmonization of remedies, consultation anc cooperation, and
benchmarking reviews. Fourtn, the DOJ and the FTC should be provided with direct budget-
ary authority to provide antitrust technical assistance to other countries for the purpose of
enhancing convergence and cooperation.

Cooperation from other countries can be essential to punishing international cartels that
sxact hundreds of millions of dotlars from U.S. consumers. But the United States has had
limited success in entering Antitrust Mutual Assistance Agreements (AMAAs) with other coun-
tries. Many believe this is bacause U.S. law appears 10 require that those nations agree to
allow the United States 1o use cenfidential inforrmation obtained under such agreements for
non-antitrust enfarcement purposes. The Commission recommends that Cengress amend
the international Antitrust Enforcement Assistance Act to clarify that it does not require such
a commitment as the cost of entering into an AMAA.

Finally, the Commissicn recommends that, as a general principle, purchases made out-
side the United States from seliers outside the United States should not give rise tu a cause
of action in U.S. courts. The Commission was split as to whether this principle should be
ified through amendment to the Foreign Trade Antitrust Improvements Act,

Immunities and Exemplions

Free-market competiticn is the foundation of our economy, and the antitrust laws stand
as a bulwark to protect free-market competition. Nevertheless, we have identified thirty statu-
tory Immunities from the antitrust laws. The Commission is skeptica! about the value and
basis for many, if not most or all, of these immunities. Many are vestiges of earlier antitrust
enforcement policies that were deemed to be insufficiently sensitive to the benefits of cer-
lation that sac-

tain types of conduct. Others

& feirly characterized as special interest leg
rifices genera! consumer we re for the benefit of a few. Congress is currently considering
the repeal of several immunities, including th
international shipping conferences. The Comimission strongly encourages such review.

e covering the business cf insurance and

The Commission believes that statutory immunity from the antitrust laws should be dis-
favored. Immunities should rarely {if evar) be granted and then only on the basis of com-
pelling evidence that 2ither (1) competition cannot achieve important societal goais that
trump consumer welfere. or {2) a market failure clearly requires government regulation in
place of competition. The Commission recommends a framework for such a review and rec-
ommends that Congress consult with the DOJ and FTC about the iikely competitive effects
of existing and propased Immunities. In those rare instances shich Congress does grant
an immunity, the Commission recommends (1) that the immunity be as limited in scope as

viii
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possible to accomplish the intended objective, (2) that it include a sunset provision pursuant
1o which the immunity would terminate at the end of & specified period unless renewed, and
(3) that the FTC, in consultation with the DOJ, report 1o Congress on the effects of the immu-
nity before any vote on renewal.

The judicial state action dectrine immunizes private action undertaken pursuant to a clear-
Iy articulated state policy deliberately intended to displace compstition. In addition, the state
must provide sufficient “active supervision” to ensure that conduct is truly a manifestation
of state policy rather than private interests. A recent report by the FTC staff raises concern
that courts have been applying the dectring without sufficient care 1o ensure that private
anticompetitive conduct has actually been authorized by the state pursuant to a ciear poli-
icy 1o displace competition. Tne Commission agrees that courts should adhere maore close-
ly to Supreme Court state action precedents. It recommends that the doctrine should not
apply where the effects of conduct are not predominantly intrastate. In addition, the doc-
trine should equally apply to governmental entities when they act as participants in the
marketpl

Regulated Industries

During the early part of the 2Cth century, several industries—inciuding electricity, natu-
ral gas, telecommunications, and transportation—were thought to be natural manopolies or
at risk of “excessive competition.” Since then, however, technalogical advancement and
changed economic precepts have led to substantial deregulation. The unleashing of com-
petition in these industries has greetly increased efficiency and provided substantial ben-
efits to consumers. The Commission believes the trend toward deregulation shouid continue.

Antitrust enforcement is an important counterpart to dereguiation. Where government reg-
uiation does exist, the antitrust laws should continue to apply to the max

i extent con-
sistent with the regulatory regime. Ideally, statutes should clearly state whether, and to what
extent, Congress intended to displace the antitrust laws, if at all. The courts, of courss,
should interpret antitrust “savings clauses” to give full effect to congressicnal intent that
the antitrust laws continue t¢ agply. Where there is no antitrust savings clause, the courts
should imply immunity from the antitrust laws only where there is a clear repugnancy
between those laws and the regulatory scheme.

The filed-rate doctrine prohibits private treble damage actions alleging that industry
rates approved by a regulator resuited from unlawful collusion. Today, however, few filed rates
are actually reviewed by regulators for their reasonableness. In 1986, the Supreme Court
opined that & number of factors appeared to undermine the continued validity of the filed-
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rate doctring,” but concluded that it was for Congress to make that determination. The
Commission believes it is time for Congress to reevaluate the filed-rate doctrine and con-
sider overruling it where a regulator no longer specificaily reviews and approves oropesed
rates agreed 1o among an industry.

The DOJ and FTC revisw mergers pursuant to the HSR Act, applying the same standards
across all industries. In several industries, however, the DOJ ard the FIC share merger review
authority with a regulatory agency that reviews the marger under a “public inter; stan-
dard. Review by two different government agencies can impose substantiai and duplicative

costs. 1t can also lead 1o conflict. The Commission recommends that the DOJ or the FTC
should have full antitrust merger enforcement authority with respect to regulated Industries.
In addition, Congress should review whether separate review under a public interest stan-
dard is needed to protect particuiar interests that cannot be acdecuately protected under
application of an antitrust standard.

The feceral antitrust iaws are more than 115 vears old. Aithough the free-market oringi-
ples on which they stand remain s rock-golid foundation, the world, cur economy, and our
undersianding of how markets work have changed substantialiy. For that reason, we belisve
it was a wise decision to authorize this Commission te assess those laws and whether the
policies developed to enforce them are serving the nation well.

The almost constituticnal generality of the central provisions of the antitrust laws has pro-
vided the nseded flexibility to adjust to new developments. n this sense, “antitrust med-
ernization” has occurred continuously. But, even 5o, the interplay of statutes, enforcement
activity, and court decisions has suggested a substantial number of areas that the
Commission believes can be improved.

The issues the Commission examined are complex. Reascnable minds can, and likely will,
differ on many of the Commission’s findings and recommendations. But we hope this
Report will prompt an irnpertant natianal conversation on those recormmendaticns that will

result in the adoption of many. if not all, of them.
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ATTACHMENT 2

REPORT AND RECOMMENDATIONS

Introduction and Recommendations

1. INTRODUCTION

Congress established the Antitrust Modernization Commission “to examine whether the need
exists to modernize the antitrust laws and to identify and study related issues.”* This
Report sets forth the Commission’s recommendations and findings on how antitrust law and
enforcement can best serve consumer welfare in the global, high-tech economy that exists
today.

The antitrust laws seek to deter or eliminate anticompetitive restraints that impede free-
market competition. To do so properly, antitrust law must reflect an economically sound
understanding of how competition operates. As Congress recognized, competition in the
twenty-first century increasingly involves innovation, intellectual property, technological
change, and global trade.

In many high-tech sectors of the economy, firms must constantly innovate to keep pace
in markets in which product life cycles are counted in months, not years.? To protect their
innovations, firms may rely on intellectual property. In some cases, intellectual property
assets may be more important to businesses than specialized manufacturing facilities.

The digital revolution has produced new, general-purpose technologies that enable firms
to create many new goods and services for consumers.® New information and communica-
tion technologies have revolutionized firms’ production and distribution processes as well,
allowing faster and easier access to suppliers and distributors. Technological advances have
played an important role in facilitating global integration,* as newly available communication
technologies have shrunk the time and distance that separate markets around the world.®
New markets across the globe have opened for trade following the determination by poli-
cymakers in many developing countries that free-market competition yields productivity
and other benefits far superior to the results produced by central planning.®

Antitrust analysis must reflect a proper understanding of how these forces affect com-
petition. To be sure, many of these seemingly new phenomena raise competitive issues par-
allel to those that confronted antitrust in earlier decades.” So-called “general-purpose tech-
nologies,” such as electricity, railroads, and the internal combustion engine, for example,
also revolutionized production, made many new goods and services available to consumers,
and created industries that produced analogous competitive issues.® Nonetheless, a pres-
ent-day assessment of how well antitrust law is operating to address current issues is impor-
tant to ensure that competitive markets continue to benefit consumer welfare. As the
nature of competition evolves, so must antitrust law.
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A. Antitrust Law Seeks to Protect Competition and
Consumer Welfare

The Supreme Court has explained:

The Sherman Act was designed to be a comprehensive charter of economic lib-
erty aimed at preserving free and unfettered competition as the rule of trade. It
rests on the premise that the unrestrained interaction of competitive forces will
yield the best allocation of our economic resources, the lowest prices, the high-
est quality and the greatest material progress, while at the same time providing
an environment conductive to the preservation of our democratic political and
social institutions.”

As this language confirms, free-market competition is, and has long been, the fundamental
economic policy of the United States.'® Competition in free markets—that is, markets that
operate without either private or governmental anticompetitive restraints—forces firms to
lower prices, improve quality, and innovate.!* Businesses in competitive markets develop and
sell the kinds and quality of goods and services that consumers desire, and firms seek to
do so as efficiently as possible, so they can offer those goods and services at competitive
prices.*?

In free markets, consumers determine which firms succeed. Consumers benefit as firms
offer discounts, improve product reliability, or create new services, for example, to keep exist-
ing customers and attract new ones. The free-market mechanism generally provides greater
success “to those firms that are more efficient and whose products are most closely
adapted to the wishes of consumers.”*®

Competitive markets also drive an economy’s resources toward their fullest and most effi-
cient uses, thereby providing a fundamental basis for economic development.'* Competition
facilitates the process by which innovative, cutting-edge technologies replace less efficient
productive capacity. Market forces continuously prod firms to innovate—that is, to develop
new products, services, methods of doing business, and technologies—that will enable them
to compete more successfully.’® The ongoing churning of a flexible competitive economy
leads to the creation of wealth, thus making possible improved living standards and greater
prosperity.'®

To be competitive, markets need not conform to the economic ideal in which many firms
compete and no firm has control over price. In fact, the real world contains very few such
markets.'” Rather, competition generally “refers to a state of affairs in which prices are suf-
ficient to cover a firm’s costs, but not excessively higher, and firms are given the correct set
of incentives to innovate.”'® Experience has shown that intense competition can take place
in a wide variety of market circumstances.'® Some factors—such as many sellers and buy-
ers, small market shares, homogeneous products, and easy entry into a market—may sug-
gest competitive behavior is likely.?° The absence of those factors, however, “does not nec-
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essarily prevent a market from behaving competitively.””* Economic learning in recent
decades has afforded a greater appreciation of the variety of factors that can affect com-
petitive forces at work in particular markets.

Antitrust law prohibits anticompetitive conduct that harms consumer welfare.?? Antitrust
law in the United States is not industrial policy; the law does not authorize the government
(or any private party) to seek to “improve” competition. Instead, antitrust enforcement seeks
to deter or eliminate anticompetitive restraints. Rather than create a regulatory scheme,
antitrust laws establish a law enforcement framework that prohibits private (and, sometimes,
governmental) restraints that frustrate the operation of free-market competition.

To determine whether and when particular forms of business conduct may harm compe-
tition requires an understanding of the market circumstances in which they are undertaken.
Antitrust agencies and the courts have long looked to economic learning for assistance in
understanding market circumstances and the likely competitive effects of particular business
conduct.”® Indeed, economics now provides the core foundation for much of antitrust law. Not
surprisingly, as economic learning about competition has advanced over the decades, so have
the contours of antitrust doctrine.

Antitrust law also must keep pace with developments in the business world. Business
practices may change, especially as technological innovation and global economic integra-
tion alter the competitive forces at work in particular markets. To protect competition and
consumer welfare, antitrust analysis must offer sufficient flexibility to take account of these
changes, while maintaining clear and administrable rules of antitrust enforcement.

B. Periodic Assessments of the Antitrust Laws Are Advisable

The antitrust laws in the United States require ongoing evaluation and assessment to
ensure they are keeping pace with both economic learning and the ever-changing economy.?
In past decades, various entities have empowered six different commissions to assess how
well antitrust law operates to serve consumers. The Antitrust Modernization Commission
is the seventh such commission in almost seventy years.?® Prior commissions have made
recommendations about both the substance and procedure of antitrust law.

The tradition of assigning commissions to evaluate antitrust law began in 1938, when
President Roosevelt recommended that Congress appropriate funds for the study of the
antitrust laws.”® Recommendations from that first commission, the Temporary National
Economic Commission (TNEC), played a role in spurring Congress to strengthen the law
against anticompetitive mergers.?” In 1955 the Attorney General’s National Committee to
Study the Antitrust Laws recommended important changes to antitrust analysis, most
notably to reduce the use of per se rules that deemed many types of conduct automatical-
ly illegal.?® Twenty years later, these proposals combined with further economic learning to
produce significant changes in antitrust law.”®
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Between 1969 and 1979, three commissions issued reports, each known by the names
of those who led them—the Neal Report,® the Stigler Report,* and the Shenefield Report.*?
Among other things, these reports reflected ongoing debates about whether and when
monopolies, or firms with large market shares in highly concentrated markets (oligopolies),
should be subject to more stringent antitrust enforcement.®® The recommendation of the
Neal Report to reduce concentration in oligopolies by requiring firms to divest assets was
opposed by the Stigler Report, which described the connection between concentration and
competition as “weak.”* The recommendation of the Shenefield Report to make it easier
to prove monopolization also did not gain traction.®

Recommendations from these commissions for revised or new antitrust procedures and
remedies were more successful. For example, the Neal Report recommended that, in certain
circumstances, businesses be required to notify the antitrust agencies before consummat-
ing a merger;* in 1976 Congress enacted the Hart-Scott-Rodino Antitrust Improvements Act,
which imposed pre-merger notification requirements.*” The Stigler Report recommended
substantial increases in government antitrust penalties, a recommendation adopted into
law through The Antitrust Procedures and Penalties Act of 1974.% The Shenefield Report led
directly to passage of the Antitrust Procedural Improvements Act of 1980 and “provided
important encouragement to federal judges to manage trials—including the massive AT&T
trial—effectively.”*® The Shenefield Report also issued twenty recommendations for further
deregulation, providing significant support to the deregulation movement.**

Most recently, the increasing importance of global trade spurred the 1998 establishment
of the International Competition Policy Advisory Committee (ICPAC)—chaired by former
Assistant Attorney General James F. Rill and former International Trade Commission Chair-
woman Paula Stern—to study international aspects of antitrust law.*? The ICPAC Report pro-
vided the impetus for the International Competition Network, through which nearly one
hundred nations now discuss antitrust procedures and policies.**

C. Major Changes in Antitrust Analysis over the Past
Twenty-Five Years Make this a Timely Report

In the decades since the Neal, Stigler, and Shenefield Reports undertook their assessments,
antitrust law has gone through what is arguably the most important period in its develop-
ment. The antitrust landscape differs greatly from earlier decades in terms of antitrust analy-
sis and the role of antitrust enforcement agencies, among other things.

Most important, antitrust case law has become grounded in the related principles that
antitrust protects competition, not competitors, and that it does so to ensure consumer wel-
fare. Substantial economic learning now undergirds and informs antitrust analysis. Time and
again in recent decades, the Supreme Court has used economic reasoning to develop
standards for antitrust analysis. Case-by-case decision-making has provided myriad oppor-
tunities for the integration of economics into antitrust analysis, and litigating parties and
the courts have used them.
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Economic learning has provided the foundation for updated antitrust analysis in part by
revealing the potential procompetitive benefits of some business conduct previously
assumed to be anticompetitive. The accommodation of such advances in economic learn-
ing has increased the flexibility of antitrust law, with courts and the antitrust agencies now
considering a wide variety of economic factors in their analyses. Improved economic under-
standing and greater analytical flexibility have increased the potential for a sound compet-
itive assessment of business conduct in all industries, including those characterized by inno-
vation, intellectual property, and technological change.

The improvements in economic understanding and the increases in analytical flexibility
have added further complexity to antitrust law, however. In response, courts have searched
for standards that can make antitrust analysis more manageable. They also have given
increased attention to whether businesses can understand and comply with, and courts can
efficiently and competently administer, particular antitrust rules. Whether particular antitrust
rules overdeter procompetitive conduct or underdeter anticompetitive conduct has received
greater scrutiny as well.

D. The Commission’s History and Process

The Antitrust Modernization Commission began the three years of work that culminated in
this Report in April 2004. The Commission met for the first time on April 1 that year, short-
ly after all appointments to the Commission had been made. The Commission has over those
three years engaged in a careful, deliberate course of study to fulfill its statutory mandate
of examining “whether the need exists to modernize the antitrust laws” and soliciting the
“views of all parties concerned with the operation of the antitrust laws.”** Interested mem-
bers of the public have participated substantially through the submission of comments and
testimony and attendance at the Commission’s many hearings and meetings.

1. Legislative History of the Commission

The Commission was created by an act of Congress in 2002. The original bill was intro-
duced by F. James Sensenbrenner, Jr., then-Chairman of the House Judiciary Committee.*®
Although the bill did not limit the scope of the Commission’s study, at the time of its intro-
duction, Chairman Sensenbrenner highlighted three issues he believed the Commission
should review in the course of its study: (1) “the role of intellectual property law in antitrust
law”; (2) “how antitrust enforcement should change in the global economy”; and (3) “the
role of state attorneys general in enforcing antitrust laws.”*®

The Act obliged the Commission to perform four tasks:

1. “to examine whether the need exists to modernize the antitrust laws and to identify
and study related issues”;

2. “to solicit views of all parties concerned with the operation of the antitrust laws”;
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3. “to evaluate the advisability of proposals and current arrangements with respect to
any issues so identified”; and
4. “to prepare and submit to Congress and the President a report . . . .47

The Act provided the Commission with three years to complete these tasks*® and author-
ized $4 million to be appropriated for the Commission to perform its work.*®

2. Organization of the Ci

The Antitrust Modernization Commission Act called for the appointment of twelve
Commissioners, four by the House of Representatives, four by the Senate, and four by the
President.®® Appointments by both houses of Congress were split equally between the
Democratic and Republican parties.®* No more than two of the President’s four appointments
could be from the same political party.®? The Chair was designated by the President; the Vice-
Chair was designated jointly by the Democratic leadership of the House of Representatives
and the Senate.*®

The House of Representatives appointed as Commissioners Donald G. Kempf, Jr., John
L. Warden,* John H. Shenefield, and Debra A. Valentine.®® The Senate appointed W. Stephen
Cannon, Makan Delrahim,*® Jonathan M. Jacobson, and Jonathan R. Yarowsky.” The Presi-
dent appointed to the Commission Bobby R. Burchfield, Dennis W. Carlton, Deborah A. Garza,
and Sanford M. Litvack.”® The President designated Commissioner Garza as Chair; the
Democratic leadership of the House of Representatives and the Senate designated Commis-
sioner Yarowsky as Vice-Chair. Pursuant to the AMC Act, the Commission appointed Andrew
J. Heimert to be the Executive Director and General Counsel.** The Commission subse-
quently hired additional staff and appointed advisors to assist it in its work.®

3. Transparency and Involvement of the Public

The Commission’s work proceeded in three general phases: selection of issues for
study, study of those issues, and deliberation upon the recommendations the Commission
would make on the issues it studied. At each phase, the public was invited to participate
through written comments and testimony and by observing the Commission’s hearings and
deliberations.

The Commission’s principal mechanism for informing the public of its work was through
its website, www.amc.gov. All materials that the Commission discussed at its meetings were
posted on the website in advance of the meetings. The Commission placed its entire record
on the website as it was developed. Comments from the public were posted as soon after
receipt as possible. Witness statements for hearings were made available on the website
as far in advance of the hearing as the witnesses provided them, and transcripts from the
hearings were posted shortly after each hearing.
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a. Issue Selection Through Public Comment and Outreach

The first phase of the Commission’s work was to select issues for study. Consistent with
its mandate to solicit the views of interested persons, the Commission requested that the
public propose issues for study.®* The Commission received comments from fifty-six entities
proposing a variety of issues for study.> Commissioners also specifically solicited the
views of a variety of persons and organizations, including consumer organizations, current
and former state and federal antitrust enforcement officials, and federal judges. The Com-
mission met in January 2005 to deliberate publicly on a list of approximately sixty possible
issues synthesized by Commission staff from the comments and input received in the fall
of 2004.% Ultimately, the Commission adopted twenty-five issues (broadly defined) for
study.

b. Information Gathering Through Public Comment and Hearings

Having selected issues for study, the Commission began an extended study and evalua-
tion of these issues and proposals regarding them.* The Commission compiled its record
through two principal mechanisms: comments from the public and hearings.®

The Commission requested comment from the public on the issues it selected, including
specific questions about the U.S. antitrust laws and whether change was advisable to any
of them.® Although the majority of comments were provided to the Commission in 2005—
during the Commission’s major study period—members of the public continued to submit
comments throughout the entire period of the Commission’s work. Overall, the Commission
received 192 comments from 126 persons or organizations.®’

Between June 2005 and October 2006, the Commission held 18 hearings over 13 days,
with testimony by 120 witnesses, generating almost 2500 pages of transcripts.®® Witnesses
were selected to provide a balance and diversity of views. The public was invited to, and did,
comment on issues addressed in the hearings.* All hearings were open to the public.

c. Deliberations on Possible Recommendations and Report Drafting

Commission deliberations on the recommendations in this Report occurred between
May 2006 and February 2007. Overall, the Commission met to deliberate on eleven days.
All deliberations of the Commission were held in public. Documents prepared by staff to
assist the Commissioners in their deliberations were made available to the public in
advance of the meetings and at the meetings themselves. The Report was drafted to
explain the recommendations agreed to by a majority of Commissioners, and reflects the
views of the Commissioners supporting each recommendation.
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2. RECOMMENDATIONS

The charge to this Commission has been to study, evaluate, and make recommendations
for the antitrust landscape as it now exists, much changed from earlier years. The current
antitrust panorama, of course, covers a broad array of issues; to study all of the possible
issues would be neither efficient nor desirable. To use its resources most productively, the
Commission chose to focus on four primary areas: substantive standards of antitrust law;
enforcement institutions and processes; civil and criminal remedies; and statutory and other
exceptions to competition (such as immunities and exemptions from the antitrust laws). The
Chapters that address these issues are briefly described below.

Chapter | addresses certain aspects of substantive antitrust law. Chapter I.A reviews
changes in antitrust law in recent decades and discusses antitrust analysis in industries
in which innovation, intellectual property, and technological change are central features (the
“new economy”). Chapters I.B and I.C assess two areas of antitrust analysis—mergers and
exclusionary conduct—in greater depth. Finally, in light of the importance of intellectual prop-
erty to competition in a high-technology economy, Chapter 1.D briefly discusses how the oper-
ation of patent law can affect competition.

Chapter Il discusses enforcement institutions and processes. Chapter II.A deals with the
two federal antitrust agencies, the Antitrust Division of the Department of Justice and the
Federal Trade Commission, and Chapter II.B addresses issues surrounding these agencies’
implementation and enforcement of the Hart-Scott-Rodino Act’s pre-merger notification
process. Chapter I1.C discusses antitrust enforcement at the state level, while Chapter I1.D
addresses international antitrust enforcement.

Chapter Ill addresses civil and criminal antitrust remedies. Chapter Ill.A discusses the
monetary remedies available to private parties, such as treble damages, as well as liabili-
ty rules. Issues related to indirect purchaser litigation are assessed in Chapter III.B. Chapter
111.C examines civil remedies available to the federal government, and Chapter IIl.D discusses
criminal remedies that the government may obtain.

Finally, Chapter IV evaluates statutes and particular doctrines that provide exceptions to
free-market competition. Chapter IV.A addresses the Robinson-Patman Act. Chapter IV.B dis-
cusses statutory immunities and exemptions from antitrust law, regulated industries, and
the state action doctrine.

The following are recommendations agreed to by a majority of the Commission. Dissenting
votes are identified in the text of the Report and, in some instances, are discussed in sep-
arate statements of Commissioners.
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Chapter I: Substantive Standards of Antitrust Law

A. Antitrust Law and the “New Economy”

1. There is no need to revise the antitrust laws to apply different rules to industries
in which innovation, intellectual property, and technological change are central
features.

2. In industries in which innovation, intellectual property, and technological change
are central features, just as in other industries, antitrust enforcers should carefully
consider market dynamics in assessing competitive effects and should ensure
proper attention to economic and other characteristics of particular industries
that may, depending on the facts at issue, have an important bearing on a valid
antitrust analysis.

B. Substantive Merger Law

3. No statutory change is recommended with respect to Section 7 of the
Clayton Act.

3a. There is a general consensus that, while there may be disagreement over
specific merger decisions, and U.S. merger policy would benefit from
continued empirical research and examination, the basic framework for
analyzing mergers followed by the U.S. enforcement agencies and
courts is sound.

3b. The Commission was not presented with substantial evidence that current
U.S. merger policy is materially hampering the ability of companies to
operate efficiently or to compete in global markets.

4. No substantial changes to merger enforcement policy are necessary to account
for industries in which innovation, intellectual property, and technological
change are central features.

4a. Current law, including the Merger Guidelines, as well as merger policy
developed by the agencies and courts, is sufficiently flexible to address
features in such industries.
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10.

. The Federal Trade Commission and the Antitrust Division of the Department of

Justice should ensure that merger enforcement policy is appropriately sensitive
to the needs of companies to innovate and obtain the scope and scale needed
to compete effectively in domestic and global markets, while continuing to
protect the i of U.S.

. The Federal Trade Commission and the Antitrust Division of the Department of

Justice should give substantial weight to evidence demonstrating that a merger
will enhance efficiency.

. The Federal Trade Commission and the Antitrust Division of the Department of

Justice should increase the weight they give to certain types of efficiencies.

For example, the agencies and courts should give greater credit for certain
fixed-cost efficiencies, such as research and development expenses, in dynamic,
innovation-driven industries where marginal costs are low relative to typical
prices.

. The Federal Trade Commission and the Antitrust Division of the Department of

Justice should give substantial weight to evidence demonstrating that a merger
will enhance consumer welfare by enabling the companies to increase innovation.

. The agencies should be flexible in adjusting the two-year time horizon for entry,

where appropriate, to account for innovation that may change competitive
conditions.

The Federal Trade Commission and the Antitrust Division of the Department of
Justice should seek to heighten understanding of the basis for U.S. merger
enforcement policy. U.S. merger enforcement policy would benefit from further
study of the economic foundations of merger policy and agency enforcement
activity.

10a. The Federal Trade Commission and the Antitrust Division of the Department
of Justice should conduct or commission further study of the relationship
between concentration, as well as other market characteristics, and market
performance to provide a better basis for assessing the efficacy of current
merger policy.

10b. The Federal Trade Commission and the Antitrust Division of the Department
of Justice should increase their use of retrospective studies of merger
enforcement decisions to assist in determining the efficacy of merger
policy.
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11. The Federal Trade Commission and the Antitrust Division of the Department of
Justice should work toward increasing transparency through a variety of means.

11a. The agencies should issue “closing statements,” when appropriate, to
explain the reasons for taking no enforcement action, in order to enhance
public und ding of the ies’ merger enforcement policy.

11b. The ies should i tr p y by periodically reporting
statistics on merger enforcement efforts, including such information as
was reported by the Federal Trade Commission in its 2004 Horizontal
Merger Investigation Data, as well as determinative factors in deciding
not to chall close t ions. These reports should emanate from
more frequent, periodic internal reviews of data relating to the merger
enforcement activity of the Federal Trade Commission and the Antitrust
Division of the Department of Justice. To facilitate and ensure the high
quality of such reviews and reports, the Federal Trade Commission and
the Antitrust Division of the Department of Justice should undertake
efforts to coordinate and harmonize their internal collection and
maintenance of data.

11c. The agencies should update the Merger Guidelines to explain more
extensively how they evaluate the potential impact of a merger
on innovation.

11d. The agencies should update the Merger Guidelines to include an
explanation of how the agencies evaluate non-horizontal mergers.

C. Exclusionary Conduct

12. In general, standards for applying Section 2 of the Sherman Act’s broad
proscription against anticompetitive conduct should be clear and predictable
in ication, inistrable, and i d to minimize overdeterrence and

underdeterrence, both of which impair consumer welfare.

11
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14.

s,

16.

a7/,

18.

e

Congress should not amend Section 2 of the Sherman Act. Standards currently
employed by U.S. courts for determining whether single-firm conduct is unlawfully
exclusionary are generally appropriate. Although it is possible to disagree with the
decisions in particular cases, in general the courts have appropriately recognized
that vigorous competition, the aggressive pursuit of business objectives, and the
lization of efficiencies not to competitors are generally not improper,
even for a “dominant” firm and even where competitors might be disadvantaged.

Additional clarity and improvement are best achieved through the continued
evolution of the law in the courts. Public discourse and continued research will
also aid in the development of consensus in the courts regarding the proper legal
standards to evaluate the likely competitive effects of bundling and unilateral
refusals to deal with a rival in the same market.

Additional clarity and improvement in Sherman Act Section 2 legal standards
are desirable, particularly with respect to areas where there is currently a lack
of clear and consistent standards, such as bundling and whether and in what
circumstances (if any) a monopolist has a duty to deal with rivals.

The lack of clear standards regarding bundling, as reflected in LePage’s v. 3M,
may discourage conduct that is procompetitive or competitively neutral and
thus may actually harm consumer welfare.

Courts should adopt a three-part test to determine whether bundled discounts or
rebates violate Section 2 of the Sherman Act. To prove a violation of Section 2,

a plaintiff should be required to show each one of the following elements (as well
as other elements of a Section 2 claim): (1) after allocating all discounts and
rebates attributable to the entire bundle of products to the competitive product,
the defendant sold the competitive product below its incremental cost for the
competitive product; (2) the defendant is likely to recoup these short-term losses;
and (3) the bundled discount or rebate program has had or is likely to have an
adverse effect on competition.

In general, firms have no duty to deal with a rival in the same market.

Market power should not be presumed from a patent, copyright, or trademark
in antitrust tying cases.




50

REPORT AND RECOMMENDATIONS

D. Antitrust and Patents

20. Joint negotiations with intellectual property owners by members of a standard-
setting organization with respect to royalties prior to the establishment of the
standard, without more, should be evaluated under the rule of reason.

21. Congress should seriously consider recommendations in the Federal Trade
Commission and Nati Academy of Sci reports with the goal of
encouraging innovation and at the same time avoiding abuse of the patent
system that, on balance, will likely deter innovation and unreasonably
restrain competition. In particular:

21a. Congress should seriously consider the Federal Trade Commission and
National Academy of Sciences recommendations targeted at ensuring the
quality of patents.

21b. Congress should ensure that the Patent and Trademark Office is adequately
equipped to handle the burden of reviewing patent applications with due
care and attention within a reasonable time period.

21c. The courts and the Patent and Trademark Office should avoid an overly lax
lication of the obvic standard that allows patents on obvious
subject matter and thus harms competition and innovation.

Chapter Il: Enforcement Institutions and Processes

A. Dual Federal Enforcement

22. The Federal Trade Commission and the Antitrust Division of the Department of
Justice should develop and implement a new merger clearance agreement based
on the principles in the 2002 Clearance Agreement between the agencies, with
the goal of clearing all proposed transactions to one agency or the other within
a short period of time. To this end, the appropriate congressional committees
should encourage both antitrust agencies to reach a new agreement, and the
agencies should consult with these committees in developing the new agreement.
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24.

25.

26.

To ensure prompt cl of all t ions reported under the Hart-Scott-
Rodino Act, Congress should enact legislation to require the Federal Trade
Commission and the Antitrust Division of the Department of Justice to clear all
mergers reported under the Hart-Scott-Rodino Act (for which clearance is sought)
to one of the agencies within a short period of time (for example, no more than
nine calendar days) after the filing of the pre-merger notification.

The Federal Trade Commission should adopt a policy that when it seeks injunctive
relief in Hart-Scott-Rodino Act merger cases in federal court, it will seek both
preliminary and permanent injunctive relief, and will seek to consolidate

those proceedings so long as it is able to reach agreement on an appropriate
scheduling order with the merging parties.

Congress should amend Section 13(b) of the Federal Trade Commission Act to
prohibit the Federal Trade Commission from pursuing administrative litigation
in Hart-Scott-Rodino Act merger cases.

Congress should ensure that the same standard for the grant of a preliminary
injunction applies to both the Federal Trade Commission and the Antitrust
Division of the Department of Justice by amending Section 13(b) of the Federal
Trade Commission Act to specify that, when the Federal Trade Commission seeks
a preliminary injunction in a Hart-Scott-Rodino Act merger case, the Federal
Trade Commission is subject to the same standard for the grant of a preliminary
injunction as the Antitrust Division of the Department of Justice.

B. The Hart-Scott-Rodino Act Pre-Merger Review Process

2478

28.

298

No changes are recommended to the initial filing requirements under the
Hart-Scott-Rodino Act.

Congress should de-link funding for the Federal Trade Commission and the
Antitrust Division of the Department of Justice from Hart-Scott-Rodino Act
filing fee revenues.

The Federal Trade Commission and the Antitrust Division of the Department of
Justice should continue to pursue reforms of the Hart-Scott-Rodino Act merger
review process to reduce the burdens imposed on merging parties by second
requests.
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31.

The Federal Trade Commission and the Antitrust Division of the Department of
Justice should systematically collect and record information regarding the costs
and burdens imposed on merging parties by the Hart-Scott-Rodino Act process,
to improve the ability of the agencies to identify ways to reduce those costs
and burdens and enable Congress to perform appropriate oversight regarding
enforcement of the Hart-Scott-Rodino Act.

The agencies should evaluate and consider implementing several specific reforms
to the second request process.

31a. The agencies should adopt tiered limits on the number of custodians whose
files must be searched p toa d

31b. The agencies should in all cases inform the merging parties of the
competitive concerns that led to a second request.

31c. To enable merging companies to understand the bases for and respond
to any agency concern, the agencies should inform the parties of the
theoretical and empirical bases for the agencies’ economic analysis and
facilitate dialogue including the agency economists.

31d. The agencies should reduce the burden of translating foreign-language
documents.

31e. The agencies should reduce the burden of requests for data not kept in
the normal course of business by the parties.

C. State Enforcement of Antitrust Laws

32.

33.

34.

35.

No statutory change is recommended to the current role of the states in
non-merger civil antitrust enforcement.

State non-merger enforcement should focus primarily on matters involving
localized conduct or competitive effects.

No statutory change is recommended to the current roles of federal and state
antitrust enforcement agencies with respect to reviewing mergers.

< Ai

Federal and state antitrust s are ged to their activities
and to seek to avoid subjecting companies to multiple, and possibly inconsistent,

proceedings.

15
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36. Federal and state antitrust enforcers should consider the following actions

to achieve further coordination and cooperation and thereby improve the
consistency and predictability of outcomes in merger investigations.

36a. The states and federal antitrust agencies should work to harmonize their
application of substantive antitrust law, particularly with respect to
mergers.

36b. Through state and federal coordination efforts, data requests should be
consistent across enforcers to the maximum extent possible.

36¢. The state antitrust agencies should work to adopt a model confidentiality
statute with the goal of eliminating inconsistencies among state
confidentiality agreements.

D. International Antitrust Enforcement

37.

38.

39.

40.

The Federal Trade Commission and the Antitrust Division of the Department
of Justice should, to the extent possible, pursue procedural and substantive
convergence on sound principles of competition law.

As a matter of priority, the Federal Trade Commission and the Antitrust Division of
the Department of Justice should study and report to Congress promptly on the
possibility of developing a centralized international pre-merger notification system
that would ease the burden on companies engaged in cross-border transactions.

Congress should amend the International Antitrust Enforcement Assistance Act
to clarify that it does not require that Antitrust Mutual Assistance Agreements
include a provision allowing the non-antitrust use of information obtained
pursuant to an AMAA.

Congress should provide budgetary authority, as well as appropriations, directly
to the Federal Trade Commission and the Antitrust Division of the Department
of Justice to provide international antitrust technical assistance.
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41.

42.

The United States should pursue bilateral and multilateral antitrust cooperation
agreements that incorporate comity principles with more of its trading partners
and make greater use of the comity provisions in existing cooperation
agreements.

41a. Cooperation agreements should explicitly recognize the importance of
promoting global trade, investment, and consumer welfare, and the
impediment that inconsi or conflicting antitrust enforcement poses.
Existing agreements should be amended to add appropriate language.

41b. Cooperation agreements should incorporate several principles of
negative and positive comity relating to circurn when defi is
appropriate, the harmonization of remedies, consultation and cooperation,
and “benchmarking reviews.”

As a general principle, purchases made outside the United States from a seller
outside the United States should not be deemed to give rise to the requisite
effects under the Foreign Trade Antitrust Improvements Act.

Chapter Ill: Civil and Criminal Remedies

A. Private Monetary Remedies and Liability Rules

43.

44.

45.

No change is recommended to the statute providing for treble damages in
antitrust cases.

No change is recommended to the statute that provides for prejudgment
interest in antitrust cases; prejudgment i should be i only in
the circumstances currently specified in the statute.

No change is recommended to the statute providing for attorneys’ fees for
successful antitrust plaintiffs. In considering an award of attorneys’ fees, courts
should consider whether, among other factors, the principal development of
the underlying evidence was in a government investigation.

17
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46. Congress should enact a statute applicable to all antitrust cases involving
joint and several liability that would permit non-settling defendants to obtain
reduction of the plaintiffs’ claims by the amount of the settlement(s) or the
allocated share(s) of liability of the settling defend
The recommended statute should also allow claims for contribution among
non-settling defendants.

s) i is g

B. Indirect Purchaser Litigation

47. Direct and indirect purchaser litigation would be more efficient and more fair if it
took place in one federal court for all purposes, including trial, and did not result
in duplicative recoveries, denial of recoveries to persons who suffered injury, and
windfall recoveries to persons who did not suffer injury. To facilitate this, Congress
should enact a comprehensive statute with the following elements:

@ Overrule lllinois Brick and Hanover Shoe to the extent necessary to allow
both direct and indirect purchasers to sue to recover for actual damages from
violations of federal antitrust law. Damages in such actions could not exceed
the overcharges (trebled) incurred by direct purchasers. Damages should be
apportioned among all purchaser plaintiffs—both direct and indirect—in full
satisfaction of their claims in accordance with the evidence as to the extent
of the actual damages they suffered.

L]

Allow removal of indirect purchaser actions brought under state antitrust law
to federal court to the full extent permitted under Article 1.

Allow consolidation of all direct and indirect purchaser actions in a single
federal forum for both pre-trial and trial proceedings.

Allow for certification of of direct purch i with current
practice, without regard to whether the injury alleged was passed on to
customers of the direct purchasers.

C. Government Civil Monetary Remedies

48. There is no need to give the antitrust agencies expanded authority to seek civil
fines.
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49. There is no need to clarify, expand, or limit the agencies’ authority to seek
monetary equitable relief. The Commission endorses the Federal Trade
Commission’s policy governing its use of monetary equitable remedies in
competition cases.

D. Criminal Remedies

50. While no change to existing law is recommended, the Antitrust Divsion of the
Department of Justice should continue to limit its criminal enforcement activity to
“naked” price-fixing, bid-rigging, and market or customer allocation agreements
among competitors, which inevitably harm consumers.

51. No change should be made to the current maximum Sherman Act fine of $100
million or the applicability of 18 U.S.C. § 3571(d), the alternative fines statute,
to Sherman Act offenses. Questions regarding application of Section 3571(d)
to Sherman Act prosecutions should be resolved by the courts.

52. Congress should encourage the Sentencing Commission to reevaluate and explain
the rationale for using 20 percent of the volume of commerce affected as a proxy
for actual harm, including both the assumption of an average overcharge of
10 percent of the amount of commerce affected and the difficulty of proving
the actual gain or loss.

53. The Sentencing Commission should amend the Sentencing Guidelines to make
explicit that the 20 percent harm proxy (or any revised proxy)—used to calculate
the pecuniary gain or loss resulting from a violation—may be rebutted by proof
by a preponderance of the evidence that the actual amount of overcharge was
higher or lower, where the difference would materially change the base fine.

54. No change to the Sentencing Guidelines is needed to distinguish between
different types of antitrust crimes because the Guidelines already apply only to
“bid-rigging, price-fixing, or market allocation agreements among competitors,
and the Antitrust Division of the Department of Justice limits criminal
enforcement to such hard-core cartel activity as a matter of both historic
and current enforcement policy.

19
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Chapter IV: Government Exceptions to Free-Market

Competition

A. The Robinson-Patman Act

55. Congress should repeal the Robinson-Patman Act in its entirety.

B. Immunities and Exemptions, Regulated Industries, and the State Action Doctrine

56.

Congress should not displace free-market competition absent extensive, careful
analysis and strong evidence that either (1) competition cannot achieve societal
goals that outweigh consumer welfare, or (2) a market failure requires the
regulation of prices, costs, and entry in place of competition.

Immunities and Exemptions

57.

58.

Statutory immunities from the antitrust laws should be disfavored. They should
be granted rarely, and only where, and for so long as, a clear case has been made
that the conduct in question would subject the actors to antitrust liability and is
necessary to satisfy a specific societal goal that trumps the benefit of a free
market to consumers and the U.S. economy in general.

In evaluating the need for existing or new immunities, Congress should consider
the following:

® Whether the conduct to which the immunity applies, or would apply, could
subject actors to antitrust liability;

The likely adverse impact of the existing or proposed immunity on consumer
welfare; and

© Whether a particular societal goal trumps the goal of consumer welfare,
which is achieved through competition.
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59. The following steps are important to assist Cong in its i ion of
those factors:

60.

61.

[ ]

L]

Create a full public record on any existing or proposed immunity under
consideration by Congress.

Consult with the Federal Trade Commission and the Antitrust Division of the
Department of Justice about whether the conduct at issue could subject the
actors to antitrust liability and the likely competitive effects of the existing
or proposed immunity.

Require proponents of an immunity to submit evidence showing that consumer
welfare, achieved through competition, has less value than the goal promoted
by the immunity, and the immunity is the least restrictive means to achieve
that goal.

If Congress determines that a particular societal goal may trump the benefit of
a free market to consumers and the U.S. economy in general, Congress should
take the following steps:

L]

L]

Consider a limited form of immunity—for example, limiting the type of
conduct to which the immunity applies and limiting the extent of the immunity
(for example, a limit on damages to actual, rather than treble, damages).

Adopt a sunset provision pursuant to which the immunity or exemption would
terminate at the end of some period of time, unless specifically renewed.

Adopt a requirement that the Federal Trade Commission, in consultation
with the Antitrust Division of the Department of Justice, report to Congress,
before any vote on renewal, on whether the conduct at issue could subject
the actors to antitrust liability and the likely competitive effects of the
immunity proposed for renewal.

Courts should construe all immunities and exemptions from the antitrust laws
narrowly.

21
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Regulated Industries

62.

63.

64.

65.

66.

67.

68.

69.

Public policy should favor free-market competition over industry-specific
regulation of prices, costs, and entry. Such economic regulation should be
reserved for the relatively rare cases of market failure, such as the existence

of natural monopoly characteristics in certain segments of an industry, or where
economic regulation can address an important societal interest that competition
cannot address. In general, Congress should be skeptical of claims that economic
regulation can achieve an important societal interest that competition cannot
achieve.

When the government decides to adopt economic regulation, antitrust law
should continue to apply to the maximum extent possible, consistent with that
regulatory scheme. In particular, antitrust should apply wherever regulation
relies on the presence of competition or the operation of market forces to
achieve competitive goals.

Statutory regulatory regimes should clearly state whether and to what extent
Congress intended to displace the antitrust laws, if at all.

Courts should interpret savings clauses to give deference to the antitrust laws,
and ensure that congressional intent is advanced in such cases by giving the
antitrust laws full effect.

Courts should continue to apply current legal standards in determining when an
immunity from the antitrust laws should be implied, creating implied immunities
only when there is a clear repugnancy between the antitrust law and the
regulatory scheme at issue, as stated in cases such as National Gerimedical
Hospital and Gerontology Center v. Blue Cross of Kansas City.

Verizon Communications, Inc. v. Law Offices of Curtis V. Trinko LLP is best
understood only as a limit on refusal-to-deal claims under Section 2 of
the Sherman Act; it does not displace the role of the antitrust laws in
regulated industries.

Congress should evaluate whether the filed-rate doctrine should continue to apply
in regulated industries and consider whether to overrule it legislatively where the
regulatory agency no longer specifically reviews proposed rates.

Even in industries subject to economic regulation, the antitrust agencies generally
should have full merger enforcement authority under the Clayton Act.
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70"

7k

28

38

74.

For mergers in regulated industries, the relevant antitrust agency should perform
the competition lysis. The rel y authority should not re-do the
competition analysis of the antitrust agency.

The federal antitrust ag 8| y ies should consult on

the effects of regulation on competition.

and other

The antitrust enforcement agencies and courts should take account of the
competitive characteristics of regulated industries, including the effects
of regulation.

Mergers in regulated industries should be subject to the requirements of the
Hart-Scott-Rodino Act, if they meet the tests for its applicability, or to an
equivalent pre-merger notification and investigation procedure, such as set
forth in the banking statutes, so that the relevant antitrust agency can conduct
a timely and well-informed review of the proposed merger.

Congress should periodically review all instances in which a regulatory agency
reviews proposed mergers or acquisitions under the agency’s “public interest”
standard to determine whether in fact such regulatory review is necessary.

© In its reevaluation, Congress should consider whether particular, identified
interests exist that an antitrust agency’s review of the proposed transaction’s
likely competitive effects under Section 7 of the Clayton Act would not

adequately protect. Such “particular, identified i ” would be i
other than those consumers’ interests—such as lower prices, higher quality,
and desired product choi ved by maintaining competition.

The State Action Doctrine

75.

Congress should not codify the state action doctrine. Rather, the courts should
apply the state action doctrine more precisely and with greater attention to
both Supreme Court precedents and possible consumer harm from immunized
conduct.
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76.

Uls

78.

7).

80.

The courts should not grant antitrust immunity under the state action doctrine
to entities that are not sovereign states unless (1) they are acting pursuant to a
clearly articulated state policy deliberately i ded to displ petition in
the manner at issue, and (2) the state provides supervision sufficient to ensure
that the conduct is not the result of private actors pursuing their private

interests, rather than state policy.

As proposed in the FTC State Action Report, the courts should reaffirm a clear
articulation standard that focuses on two questions: (1) whether the conduct
at issue has been authorized by the state; and (2) whether the state has
deliberately adopted a policy to displace competition in the manner at issue.

The courts should adopt a flexible approach to the active supervision prong,
with different requirements based on the situation.

Where the effects of pc ially imr are not predominantly

intrastate, courts should not apply the state action doctrine.

When government entities act as market participants, the courts should apply the
same test for application of the state action doctrine to them as the courts apply
to private parties seeking immunity under the state action doctrine.
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Mr. CONYERS. Thank you so very much.

I wanted to bring to your attention from the outset, and you
probably know it, that the Commission itself was the work product
of Jim Sensenbrenner, the former Chairman of this Committee,
and it is one of the issues we agreed upon. And I just wanted his
name to get into the record, because I think that it was a good
idea, and we frequently agree on many of the antitrust issues.

I am going to just raise a few and let you field them as you will.

The first thing that I congratulate you on is trying to figure out
how to narrow the exemptions. To me, that is worth celebrating,
because with more than 30 exemptions on the books, more being
applied for and also sometimes given other names, I think that this
is very, very important.

I also agree with the regard for a division, a more efficient divi-
sion of labor between the two antitrust enforcement agencies, the
Department of Justice and the Federal Trade Commission, FTC.
And here your recommendations were very well received.

Transparency was another one that was very important.

Now, the Robinson-Patman repeal leads me to temper some of
my enthusiasm for the list of things that I supported. You confused
me on repealing Illinois Brick but sticking Hanover Shoe onto it,
which seems to me to make things more difficult. The contribution
in claims reduction provision attracted some negative feedback in
some quarters.

And so let me ask you to comment on any of those items that
you choose to.

Ms. GARzA. Well, I will start off with easy, with something you
like, immunities and exemptions.

I mentioned that earlier this morning we were with the delega-
tion from China and actually the discussion was all about immuni-
ties and exemptions. And the question they had is, we see your
antitrust law, we understand it, but can you please explain why
you have 30 statutory exemptions. And then also they had ques-
tions about State action, another issue.

And so we discussed with them a little bit the history of exemp-
tions and immunities and, you know, some of the most sweeping
exemptions I think exhibited an ambivalence about the antitrust
laws and a fear, even, of competition. There was a concern that
some industries just weren’t fit for competition and there was a be-
lief that some industries were national monopolies. That thankfully
has changed a lot beginning in the 1970’s and into today as we
have recognized that very few industries if any are not suitable for
competition.

So what we have seen over time is actually a contraction, I think,
in the immunities and exemptions and a focus on much more lim-
ited immunities for specific conduct or immunities that limit liabil-
ity to single damages, et cetera.

With that as the background in recognizing how difficult it can
be to take away an immunity that has been granted, we decided
rather than to attack specific immunities and exemptions, to try to
offer you all a framework that you might be able to use in consid-
ering whether to adopt immunities and exemptions in the future,
but also to use in considering perhaps the repeal of existing exemp-
tions.
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And one of the things that we do recommend as well is that to
the extent Congress does decide that other societal values have to
trump the antitrust laws in a particular area and does enact an ex-
emption, we recommend it that there be considered a sunset provi-
sion, which would change the dynamics perhaps that exist today
and ensure that after some period of time, in order to keep on,
there has to be a reevaluation and the parties who were the pro-
ponents of the immunity have to come forward to you with evi-
dence to show that there is a net gain to the U.S. economy con-
sumers as a result of the exemption.

Mr. YAROWSKY. I would just add one thing. Many of those 30 ex-
emptions did not come from this Committee. A number of them did.
But where they came from were other Committees, looking at other
initiatives, and then they threw them in, because they happened to
have jurisdiction over those industries, or they were thrown in dur-
ing the process of a conference report. Which again reinforces that
your vigorous assertion of jurisdiction, even if it has to be sequen-
tial referrals, is absolutely critical to guard against further erosion
in this area.

Mr. CONYERS. You know, the wave of mergers and consolidation
and the lack of challenges is something I have to raise on my list.
I don’t want you to try to address it now. Maybe I will get it a little
bit later.

But I now choose to turn to Mr. Chabot, the Ranking Member.

Mr. CHABOT. Thank you very much, Mr. Chairman.

Hopefully I can get in a few quick questions and things here and
get your responses.

First of all, I think we all are aware that gas prices are on the
rise once again, causing real harm to real people in this country,
all across this country. And obviously when this happens, there are
calls for Congress to increase regulation of the oil and gas industry
or modifying the standards for oil and gas mergers.

What are the implications of the Commission’s recommendations
regarding regulated industries with respect to such calls for in-
creased regulation, for oil and gas, for example?

Ms. GARzA. Well, the Commission specifically found and rec-
ommended that there should not be a separate standard for evalu-
ating mergers in various industries, and while we didn’t specifically
mention the oil and gas industry, that was something that we were
obviously conscious of. We were aware of the fact that Congress
was considering whether it was appropriate to have a different or
higher standard for mergers in the oil and gas industry.

And the Commission’s conclusions were that there wasn’t any
need to do that. Section 7 and the way that it is enforced by the
courts and enforced by the antitrust authorities, is sufficiently
flexible in order to take account of all of the relevant acts.

Now, in the regulated industries area, which we also looked at,
we recommended that the antitrust agencies should have the pri-
mary role of assessing the competitive implications of mergers and
that the regulatory agencies, the non-antitrust regulatory agencies,
such be involved only to the extent that there are some other non-
competition related societal goals that are important to ensure that
cannot be safeguarded through application of the antitrust laws.
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Mr. CHABOT. What are the implications of the increasing
globalization of antitrust law? What are some likely consequences,
for example, if America retains its shipping antitrust exemption in
light of the E.U.’s recent decision to rescind its exemption? And
what are the implications for potential internationalization of the
Robinson-Patman Act, also?

Mr. YAROWSKY. I will just start out with that, Mr. Chabot.

Obviously, there is a convergence in many ways now with some
of the foreign antitrust laws and the U.S. antitrust laws. In some
ways, that will be a very good thing, I think, is the general sense,
procedural aspects of, let’s say, merger review. There has been a
lot of discussion about why, in a global merger, where it is being
reviewed here in America as well as at the E.U., why are there dif-
ferent time frames for review? It would be much better if there was
a more consistent, harmonized procedure that people could rely on
and get results and answers quickly.

The issue of substantive antitrust law convergence is a really dif-
ficult one. Do we really want it to be an issue like the GATT talks,
trade talks, where suddenly there is a uniform global antitrust law
in this area. We have different traditions. I guess one could say
that about trade and everything else.

But I think the general sense is you have got to go much more
cautiously about imposing a substantive standard across the board
and certainly being very careful about throwing antitrust into kind
of trade talks that could be decided in kind of an international dip-
lomatic situation instead of a substantive situation with antitrust
analysis.

Mr. CHABOT. Thank you.

Go ahead, Ms. Garza.

Ms. GARZA. 1 just quickly wanted to react to two things you men-
tioned. One was ocean shipping and the other was the Robinson-
Patman Act.

On the ocean shipping front, I think the commissioners did feel
that the fact that we are now the only developed Nation that con-
tinues to support an exemption for ocean shipping price setting
should be a bit of an embarrassment to us, and we think that the
action that the Europeans took is perhaps a good opening for us
to follow and do the same.

On the Robinson-Patman Act, I guess I will be brave enough to
address that, Chairman Conyers. The one thing that moved me, at
least, in agreeing with my fellow commissioners on our rec-
ommendation was the fact that it does become difficult to explain
to non-U.S. competition authorities what the Robinson-Patman Act
does.

As the report indicates, we think that in many ways the Robin-
son-Patman Act operates in a way that is antithetical to the anti-
trust laws. And we try to discourage foreign competition authorities
from enacting strict price regulations when they are looking at
adopting competition regimes.

But it becomes very difficult for us to in effect say, “Well, don’t
do as we do; do as we say,” while we have got the Robinson-Pat-
man Act on the books, but it is really not enforced very much and
there are ways to enforce it so it is not as harmful. And it makes
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it more difficult for us, basically, to convince other Nations that
they should not enact similar statutes that really police pricing.

Mr. CoNYERS. Thank you so much.

Howard Berman?

Mr. BERMAN. Thank you, Mr. Chairman.

I would like to focus the witnesses attention on the recommenda-
tions and the antitrust and patents section and have you expand
a little on the recommendations. I mean, you come down on the
side of saying that while there is a tension, we can have our patent
laws and have our antitrust laws and maintain a climate that
incentivizes innovation and at the same time avoid the most nega-
tive anticompetitive implications of granting exclusive rights. But
you worry about features of our current patent system.

Could you highlight for us which of the recommendations of the
Federal Trade Commission and the National Academy of Sciences
that would constitute reforms of the patent system that you think
are the most important and that Congress should pay attention to
adjusting? Either of you.

Mr. YAROWSKY. I will take the first crack at this, but I do want
to say before I do that I am working on patent reform and so I
want that

Mr. BERMAN. Is that why you look familiar?

Mr. YAROWSKY. Yes, that is probably why I look familiar.

The recommendations of the FTC, the National Academy of
Sciences and other expert groups really focus initially on patent
quality. If too many patents are issued with not precise quality,
that has a devastating affect on competition, because remember,
patents do have exclusive rights, monopoly rights.

If too many patents are issued, that space, the competition space,
gets filled with these little monopolies, and so they better be de-
fined very carefully and precisely so that you don’t occupy any
more space than you have to.

Obviously, the first look then is at the patent office. Applications
have gone up probably 300 percent in the last 15 years for the
PTO. That is fine. We have great examiners. But that is a terrible
burden for them. There is a 500,000, 600,000 patent backlog that
is currently hanging over everyone’s head, which then delays the
issuance of patents.

If patents are of poor quality or questionable quality, that leads
to disputes later on. Well, disputes then spill over into our courts
for many years. If there was an alternative dispute mechanism
that was expeditious, that would be wonderful, but there isn’t real-
ly one that currently exists in the Patent and Trademark Office.
And so at that point, the patent system, which is supposed to drive
economic growth, competition and innovation becomes a problem in
and of itself and drags down kind of the competitiveness of many
companies.

So I think the first strand is to enhance the resources of the PTO
to keep up with this increase in applications, then have clarifica-
tion about quality. The Supreme Court just came out last week
with a decision about clarity—about what is novel and what is just
obvious. I think it will be very helpful. And then look at how dis-
pute resolution is being handled both in the courts and at the PTO.

Ms. GaRrzA. I don’t know that I have anything to add to that.
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We do recognize that a patent doesn’t necessarily signify an anti-
trust monopoly. And so we think that is important to keep in mind.
But on the other hand, there can be a problem if the patent system
is abused, if obvious inventions are patented.

And so our recommendation is that in particular the rec-
ommendations of the Federal Trade Commission and the National
Academy of Sciences that direct themselves to ensuring the quality
of patents be taken up by Congress. And I do agree with John that
the Supreme Court seems to be taking steps itself to adjust some
of what it apparently believes is, if not an abuse, a problem with
the current patent system.

But we agree that, you know, if the patent system is out of
whack, then you could potentially have a competitive impact, and
we agree however that both systems should be able to coexist and
both systems should have as the common goal stimulating innova-
tion and competition.

Mr. CoNYERS. Thank you.

The gentleman from Florida, Ric Keller?

Mr. KELLER. Thank you, Mr. Chairman.

Ms. Garza and Mr. Yarowsky, I want to just ask you about the
Robinson-Patman Act repeal. I don’t necessarily disagree with your
recommendation, but just to draw out that a little bit.

Ms. Garza, can you give us the top three policy reasons why your
Commission recommended that the Robinson-Patman Act should
be repealed in its entirety?

Ms. GarzA. Well, you know, I don’t know that I have a list of
three, but the reason we think that it should be repealed is because
it does arguably prohibit the kind of price discounting that the
antitrust laws otherwise are intended to encourage.

Mr. KELLER. When you say price discounting, are you talking
about volume discounting essentially?

Ms. GARZA. Volume discounting. Various kinds of discounting can
be vulnerable under the Robinson-Patman under the Robinson-Pat-
man Act, and because of difficulties that defendants can have in
proving justification and meeting other standards of the act, it can
really just have a chilling effect.

And I think that, you know, you may not see a lot of litigation
nowadays, but in my experience, and maybe other people’s experi-
ence, is that it does have a chilling effect, and in a way it provides
almost an excuse for not competing as hard as companies can com-
pete.

Mr. KELLER. Let me cut you off there.

Mr. Yarowsky, do you have anything to add to that? Any other
policy reasons other than it inhibits volume discounting?

Mr. YAROWSKY. No. But at some point, now or later, I would like
to explain my position on Robinson-Patman.

Mr. KELLER. Let me ask you a couple of questions, and then I
will give you a chance.

It is my understanding from talking with friends of mine who are
car dealers that a car dealer, say, who sells Toyota Corollas, and
he sells 1,000 cars a year, versus a smaller car dealer who sells
Toyota Corollas at only 100 per year, both pay the exact same
amount from the manufacturer and they don’t get a volume dis-
count from the manufacturer.
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Is that your understanding, Ms. Garza?

Ms. GARZA. I don’t really have an understanding of how pricing
works in the auto industry, but I will say that our feeling 1s that
a manufacturer should have—we start with the proposition that
unless the manufacturer has market power, they have an incentive
to basically expand output, to basically make sure that they get
distributors who are selling a lot and that the volume discounts
and other things that they employ are meant to basically reward
the most efficient and successful distributors and distribution tech-
niques.

Mr. KeELLER. Well, that is my understanding, and I think it is
based on Robinson-Patman.

Do you disagree with that, Mr. Yarowsky?

Mr. YAROWSKY. No, not

Mr. KELLER. Okay. Let me give you a simple example. And I like
the corner grocery stores as much as anyone. I go to the one right
here on 4th and East Capitol every week. I am probably one of
their best customers.

But does Wal-Mart and the little corner grocery store both pay
the same amount for the same size can of Campbell’s Soup under
the Robinson-Patman Act, Mr. Yarowsky?

Mr. YAROWSKY. They may not necessarily pay the same amount.
I mean, it really is an individualized set of agreements about what
retailers pay. They may well pay the same amount. I think the vol-
ume discount exception to Robinson-Patman which could justify dif-
ferential pricing, that was there from the very beginning, 1936. The
question is how it is interpreted and there is been a lot of confusion
even about that, which seems pretty obvious.

Mr. KELLER. I am somewhat confused for a couple reasons. It
seems like I gave you a chance to give me, both of you, three policy
reasons why you want to get rid of Robinson-Patman Act and you
can only come up with one, and that is volume discounting, and so
when I ask you does Wal-Mart pay a cheaper price that a corner
grocery store, I would kind of expect you to tell me no, they all pay
the same under this law.

Mr. YAROWSKY. There are some other reasons that have come
out. One, it may limit more discounting activity, and that would be
a perverse, ironic result. There have been a lot of studies showing
that fear of this act, and again I

Mr. KELLER. Take the remaining time to tell me what you want-
ed to get out about Robinson-Patman.

Mr. YAROWSKY. Here is my view of Robinson-Patman. I agree
with all of the commissioners that it is not working well and there
is a real problem. It is not being enforced by the agencies and there
is a lot of substantive confusion in the law.

However, rather than just closing your eyes and repealing Robin-
son-Patman, I don’t agree with that. I think Congress needs to re-
visit Robinson-Patman, that the same forces, the same constitu-
encies that have cried out for Congress to look at it, are still here.

The problem is, I think you need to downsize and re-sculpt the
act, if possible, so that it does work, it is lower to the ground, it
may not be so convoluted. Remember, what Congress is now having
to do is create mini-Robinson-Patman Acts because the larger one
doesn’t work.
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The program access rules—Congress helped stimulate the pro-
duction of those because, for example, satellite was at a perceived
disadvantage from cable in getting content, programming, when
they first started out. And the answer was, well, we are giving a
volume discount to cable, and the small satellite companies said,
well, we can’t survive on that. So program access rules came into
effect just for that little sphere.

Net neutrality. This Committee really dug into that last year.
Without going into the pros or cons of net neutrality, there was
also concerns pushing that consideration about price discrimina-
tion. Again, if Congress had passed a net neutrality bill, it would
not have been a generic bill at all that would have applied across
our economy. It just would have been for a small sector.

I think if you repeal Robison-Patman, you are going to see a pro-
liferation of these mini price discrimination regimes. I don’t think
that is a good idea. I would rather see Congress draw back, do a
tough evaluation, spend the time, go over it and see if they can re-
craft a workable Robinson-Patman Act across the board.

Mr. CONYERS. Thank you so much.

The gentleman from California, Darrell Issa?

Mr. IssA. Thank you, Mr. Chairman.

I don’t want to sound like a one-trick pony, but I am going to
pick up on the patent reform and how it relates here. I think every-
one that has been on the dais and probably everyone that will come
in and out during the hearing agrees that the major thrust of pat-
ent reform is to get better patents. And recognizing that we do
have a high failure rate when they stand the test of the brightest
sunshine in major litigation.

But one question I have is, let’s assume for a moment that they
are valid and should be enforced. I think I was hearing, you know,
that there are still many antitrust violations, and I just want to
make sure that it is clear for the record that, assuming they are
valid, they are a right to a monopoly and a right to dominate an
industry and a right to get premium prices and the Federal Trade
Commission tends to resent that.

Is that a fair statement? I am noticing some wincing, so I will
assume that you are going to disagree.

Ms. GARZA. I don’t know if everything you said is fair, but I don’t
know——

Mr. IssA. If T were still a Chairman, it would be. But I am not.

Ms. GARZA. Here is the thing. I would say that you are right, and
I think the Commission agrees that a validly issued patent con-
firms the right of exclusion on the owner, and we say in our discus-
sion of Section 2 as well as the patents that you have the right to
command whatever price you can command.

Now, having a patent doesn’t mean that you have dominance by
any stretch of the imagination, because you could have a patent
but that doesn’t mean that that technology that is embodied in that
patent is superior to other patented or non-patented technology.

So the one thing that is important to keep in mind is that a pat-
ent doesn’t equal dominance. A patent equals the right to exclude.
It does not necessarily equal market power or dominance.
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Mr. IssA. Sure. And following up on that, because you said ex-
actly what I wanted said, in a sense, not because I asked you to
say it, because I was a devil’s advocate instead.

When we look at pharmaceuticals, it seems like in many Com-
mittees of Congress we are constantly trying to make them provide
medicines cheaper and thus breaking down the inherent right of
their patent to create exclusion for the life of the patent, and we
happen to have this life plus the time we took away in administra-
tive function, but it is still life of the patent, and thus say that they
should not get the high price.

When we are looking at antitrust, isn’t it fair to look at these
pharmaceuticals as not different for purposes of their right to get
what might be enormous profits if they hit a winner and of course
with the enormous loss if it isn’t a dominant product or in fact it
doesn’t get approved.

Ms. Garza. Well, antitrust policy I think says that if you have
a valid patent, you have the right to recover whatever profits you
can, and if it is a winning drug, then that’s an important incentive
to others to invest in developing other drugs.

And as you have indicated, and I don’t know, I can’t recall right
now what the percentage of success is, but the percentage of suc-
cesses, but the percentage of success is really quite low for pharma-
ceuticals and the investment required is quite high. So that really
illustrates, in some sense, what we said in the report about the im-
portance of preserving incentives to innovate.

So where there is a valid patent and you allow them to recover
the rewards of their investment, then you are in essence encour-
aging further innovation in new patents. That is assuming that
there is no other sort of abuses or anything.

Mr. IssA. Sure. But it is not encouragement. It is a constitutional
right based on its encouragement. Did you have anything to add
on that?

Ms. GARZA. No.

Mr. IssA. And I made this point, and the Chairman knows all too
well, because many of the Committees of Congress right now seem
to want to strip away some part of that for the greater good of soci-
ety, not for the greater incentive to innovate.

Mr. Yarowsky, earlier, though, you said that the lack of an effec-
tive administrative process was part of the problem with patents.
And I know that wasn’t on point to antitrust, but in the last
minute or so, if in fact the reexamination process were open, trans-
parent, open in the sense that you could see and you could make
iI(llput‘S would that change your feeling on the administrative rem-
edies?

Mr. YAROWSKY. From my view, as long as you can get a post-
gra?lt process, I mean, there are many names being hurled around
in the

Mr. IssA. And I use reexamination because we understand what
they are that people aren’t using.

Mr. YAROWSKY. Right. But if I am able to just use a more general
phrase like post-grant process, if that process would allow more in-
formation to come in with a transparency so there is a public di-
mension, I think that would help crystalize more quickly the valid-
ity question, and the validity question is the key, because once you
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feel confident about that, then everybody goes about their own
business to innovate further, which is what we all want, and that
leads to a more competitive economy.

So I would agree with you, if that post-grant process could be
more transparent and lead to validity determinations more clearly
and more quickly, I think that would be a very positive result.

Mr. IssA. Thank you.

And I know the Chairman is looking forward to the Sub-
committee marking up just such a bill in the relatively near future.

With that, I yield back.

Mr. CONYERS. Thank you very much.

I apologize for not calling on Sheila Jackson Lee before Darrell
Issa, but I do now. The gentlelady from Houston is recognized.

Ms. JACKSON LEE. Thank you, distinguished Chairperson.

In our anteroom is a number of Russian parliamentarians. It
means that this room has many diverse opportunities and respon-
sibilities, and as Chairman they are admiring your leadership. I
apologize if I was in and out dealing with a number of members
from the Russian Duma. I know that they are there as they are
listening to this process of democracy.

With that in mind, let me thank the commissioners for their
work. I think that the principals that you have enunciated, the
commitment that we have to the free market competition, should
remain a touchstone of the United States economic policy and the
recognition of the core antitrust laws, that they are sound and help
safeguard the competition of today’s economy, are all good points.
And I think you had one other point that I am noting, possibly that
new or different rules are not needed for industries in which inno-
vation, intellectual property and technological innovation are cen-
tral features.

I have a second thought to that and I raise a particular industry.
I heard you mention in briefly and I would like to have some com-
ment on that as well as to follow up some of the questions of my
colleagues.

We have watched the oil and gas industry over the decades have
a metamorphic change, whether it is caterpillar to butterfly, but-
terfly to caterpillar. But we see the large combinations of Exxon-
Mobil. We see the large combinations of Chevron-Texaco, Conoco-
Phillips, and it goes on and on.

For some reason, I thought the innovativeness of the industry,
the broadness of the industry, was far more vibrant and chal-
lenging when there was less of this huge oil monopolies, and I hap-
pen to come from what has been claimed to be the energy capital
of the world and we proudly claim that in Houston, Texas. But I
have watched my independence be dominated and domineered, a
word that I have just crafted, by these large conglomerates.

It seems that rules do need to be changed in order to create a
vibrant, competitive industry. Where are the independents in the
energy industry? What value do we get out of the large conglom-
erates? Do we get new technology? We certainly don’t get a sensi-
tivity in pricing. In fact, that is one of the major challenges of our
legislative agenda this year, is gasoline pricing. Of course, some
people will look at it from the perspective of conservation, alter-
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native fuels, but why are we not looking at it in the very staid,
rigid monopolistic focus that the industry has crafted.

I know I can’t see any real documentation of any new technology,
new intellectual innovation in the energy industry, based upon
their large size. Do you see any?

So my question would be, when is it time to look at a monopoly
or monopolies and sense that there needs to be new rules?

My second question would be to again try this question on Robin-
son-Patman. I am glad, Mr. Yarowsky, that you have indicated that
we don’t need a repeat of it, but I am interested to find out how
price discrimination can be prohibited by the Robinson-Patman Act
or prevented by other antitrust laws.

And if you could start with those two questions. The first one,
I really want to have both of you elaborate on. I think we need to
keep an open mind on industries that seemingly have harmed the
consuming public through their largeness.

Mr. YAROWSKY. Sure, okay. Why don’t I take a stab at going first
on both of those.

On the oil and gas mergers, Congresswoman, the only thing that
we definitively came up with that is relevant, and then I will men-
tion another factor, but I don’t mean to represent it as a Commis-
sion deliberation or recommendation but to be very responsive as
I can to you, is that we agree that the merger standard to evaluate
mergers shouldn’t be different industry by industry. Because if you
started doing that, there might be some purpose served in the im-
mediate time to do that for one industry, but then time would go
on and you would be left with different standards for different in-
dustries and it would be very difficult to run a uniform policy.

So that doesn’t answer all your questions, but that was the one
recommendation we did have.

We had a second recommendation, I think it is relevant, though,
it is more general, but it goes to what you described. A second rec-
ommendation we had was that we recommended that the agencies
develop what we call kind of vertical merger guidelines. I mean,
what the guidelines mainly do, the merger guidelines, are hori-
zontal mergers, and you were describing some of those, where the
same type of company merges with another like type of company
and creates a more powerful, consolidated entity.

But there are also vertical mergers, so that you then integrate
manufacturing, distribution and retailing. Those have powerful ef-
fects on innovation. I am not saying they are all bad or all good,
but they do have very strong effects on issues like innovation and
competition and can influence what happens downstream with the
consumer, the ultimate consumer, which is something we all live
with. Those guidelines, we think, need to really be revisited, be-
causedthey really haven’t been looked at for many years, and re-
issued.

And I think they would have bearing on oil and gas mergers that
we have seen as well as other mergers. I think that is something
tangible that we recommended that should be done.

On Robinson-Patman, the real question, Congresswoman, is this.
The antitrust laws generally have a certain meaning, the words,
because they have been there now for over a century. So when
someone talks about antitrust injury under any of the antitrust
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laws, it has a meaning that the courts have developed over time.
Robinson-Patman, and this isn’t a criticism, it is just what hap-
pened in 1936, used different words than existed in the basic anti-
trust law statutes, which had to do with restraints of trade and
monopoly.

And it was a much more intricately designed statute, and it was
really the result of a crying out—this was during the Depression
and post-Depression as small businesses were completely swal-
lowed up. There was a real reason why Congress addressed this
and has continued to look at it seriously. But it was a very kind
of difficult statute to craft and courts in some ways have made the
effort to try to harmonize the words of that statute with the gen-
eral antitrust statute. Some have tried, some have thrown up their
hands and said, well, they are different and so the meanings are
different.

Well, I don’t think that is a good result. And my feeling is,
though it is going to be very difficult, I have seen that this Com-
mittee can do very difficult things and achieve them. And I just
think it is worth the energy, if there is time in the agenda, to de-
vote a lot of time to seeing if there is a way to re-craft Robinson-
Patman to get a more harmonized meaning that the courts will un-
derstand, probably downsize it because it is very voluminous, and
then I think you can build consensus that it should be enforced by
the agencies, which has not occurred. For 15 years, it has not been
enforced. That is a terrible thing because it builds no confidence in
the system.

And, you know, the States also have their little mini-Robinson-
Patman Acts, some of them do, so even if you would just repeal
Robinson-Patman, those acts would still live on.

So I just think it is worth the effort and time to see what might
be done to re-craft Robinson-Patman. And so my vote on the Com-
mission, not to defend my vote, was simply that it is not working.
I have to agree with that. It is not working. But my hope is that
you can revisit it, create definitions that would work and then
achieve the same social goals that people feel are very important.

Ms. JACKSON LEE. Mr. Chairman, I thank you for indulging——

Mr. YAROWSKY. I am sorry for such a long answer.

Ms. JACKSON LEE. Can Ms. Garza make a quick response to
those two questions?

Thank you very much, Mr. Yarowsky. It was a very thoughtful
answer.

Ms. GARZA. Let me address your question about mergers in the
oil and gas industry.

To clarify, the reason we didn’t think it was appropriate to have
a special standard is because the standard that exists today is very
broad—the statutory standard. It basically prohibits mergers and
acquisitions that would substantially reduce competition in any
line of trade. And the test that the courts and the agencies apply
are all focused on identifying whether a merger and acquisition—
what effect it would have on output and price. So they are looking
at the right thing; what effect is this transaction going to have on
output and price. Is it going to reduce output and raise price?

And the analysis that they undertake itself is very complex. But
we are sensitive to the concerns that you raise. And it is not a good
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situation for public confidence in the laws, for example, for people
not to understand the basis for enforcement decisions, and by that
I mean both cases that are brought and cases that aren’t brought.

So we do actually make a number of recommendations that are
designed to help ensure that the Congress in your oversight capac-
ity understands the basis for enforcement generally, but also in re-
spect to specific transactions, and also that the public does.

Now, the FTC and the DOJ have done a very good incredible job
at that with guidelines and speeches and others. But we have rec-
ommended that they go even further, with more closing state-
ments, we call them, basically explanations when there is a trans-
action that people have an expectation might be challenged and
there is a decision taken not to challenge it, that there be an effort
to explain as well as can be done, respecting confidentiality con-
cerns, why the agencies didn’t take the steps they took.

Now, that is a burden on the agencies, but we think it is very
important for them to have to do that so people understand the
bases for enforcement. Otherwise you lose your respect for the anti-
trust laws and the enforcement, and that would be problematic.

We would like to see these laws as being basically as self-enforc-
ing as possible and we would like the public to have confidence
that they are, that their welfare is being looked after. So we agree
with you on that, and we think that one answer to that is substan-
tially increase transparency.

Ms. JACKSON LEE. My only conclusion, Mr. Chairman, is that
there is a great input by the merged oil and gas industries and
there is a great price increase, and that seems to be ongoing.

I thank the witnesses.

I thank the Chairman.

. er. CONYERS. I want to thank you all. This has been very help-
ul.

I want to say that we raised some questions that certainly need
to be examined even though this is a several-year product that you
have before us. But it is an important one, because this Antitrust
Task Force is committed to trying to generate a little more chal-
lenge to the enormous number of mergers that have taken place
over the last period of years.

And Chairwoman Garza, Vice Chairman Yarowsky, you have ac-
quitted yourself well on behalf of your fellow commissioners and
the staft that labored so diligently on this matter, but we want to
keep 5 legislative days open for any questions that may come to
you that we can include in the record.

And so, without objection, the Members will have 5 additional
legislative days to submit questions which we will forward to you.

And, without objection, the record will be open for 5 legislative
days for the submission of any other material.

We thank you for your excellent testimony and hard work.

The hearing is adjourned.

[Whereupon, at 3:25 p.m., the Task Force was adjourned.]
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Mr. Chairman, thank you for convening this hearing of the Antitrust Task Force.

Vigorous, unimpeded competition sustains our economy and keeps it strong. It
leads to innovative products that better our lives and keep prices low. The Judiciary
Committee has a long history of oversight to ensure that American markets retain
healthy competition.

At the heart of that competition is the Sherman Act, which the Supreme Court
has dubbed the “Magna Carta of free enterprise.” Sections 1 and 2 of the Act, which
Congress passed in 1890, are deceptively simple; each is only one sentence long.

However, those two sentences have come to regulate all manner of business deal-
ings in this country, including who a company can—and must—deal with, how it
prices its goods, and whether it can merge with a rival company.

The antitrust laws are unique in American legal culture in that they are enforced
by two federal agencies, the Department of Justice and the Federal Trade Commis-
sion. In addition, each state’s attorney general can bring suit under both federal and
state antitrust laws.

The antitrust laws can be enforced both criminally and civilly. Private citizens can
also bring suit to recover damages and enjoin anticompetitive business practices.

Antitrust enforcement has also expanded beyond America’s borders. When the
United States passed the Sherman Act over 100 years ago, it was alone in the
world. Today over 100 countries have some sort of competition law, and more are
considering them.

In fact, China is currently debating its own antitrust laws, despite being a coun-
try that does not necessarily share America’s fundamental economic principles.

Antitrust law affects every industry as evident from the wide variety of hearings
that the House Judiciary Committee has held under its antitrust jurisdiction. The
Committee has held hearings on telecommunications, sports, oil and gas, utilities,
ocean shipping, airlines, agriculture, and financial services.

Given the impact of antitrust law on the American economy, it is vital that we
examine how well these laws are working, particularly in light of the innovation
that today’s high tech economy has brought.

The Antitrust Modernization Commission, which spent the last three years study-
ing the antitrust laws, found that the Sherman Act is fundamentally sound and re-
quires no major changes by Congress.

That said, the Commission’s 450 page report has more than 80 recommendations
on a variety of subjects, including repeal of Illinois Brick, repeal of the Robinson-
Patman Act, modifications to the merger review clearance process, and amendments
to the Federal Trade Commission’s ability to bring injunctions and to pursue admin-
istrative litigation in merger cases.

The Commission’s report also provides a framework for Congress to assess immu-
nities from the antitrust laws, such as the McCarran-Ferguson Act and the Ship-
ping Act, and exemptions related to regulated industries.

Accordingly, today’s hearing can help inform the Task Force’s work on a number
of issues that it may consider, including competition in the credit card, pharma-
ceutical, oil and gas, healthcare, professional sports, and telecommunications indus-
tries, just to name a few.

I would like to congratulate Chairwoman Deb Garza and Vice-Chair Jon
Yarowsky for their hard work. Together with the other 10 Commissioners and pro-
fessional staff, they produced an excellent report on time and under budget. The re-
port is well written and helps make difficult concepts easy to understand. It also

(79)
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contains a wealth of supporting data and is an example of how such studies should
be conducted in the future.
I yield back the balance of my time.
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Mr. Chairman, I move to strike the last word.
Thank you, Mr. Chairman for holding this oversight hearing.
Let me also thank the Ranking Member and all the members of the
Task Force for volunteering to serve on this very important Antitrust

Task Force. After all, the law of antitrust is the law of fair
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competition. The continued vitality of our nation’s economic system
depends upon fair and vigorous competition. This has proven to be
the best and most effective way of ensuring innovation, improving
quality, reducing prices, widely distributing goods and services
throughout the population, and turning the diversity of the nation
into its greatest strength and asset. I am therefore very pleased to be a
member of this Task Force. I strongly believe that working together,
we can achieve great things for the American people.

Let me also extend a very warm welcome to our witnesses, the
Hon. Deborah A. Garza, and the Hon. Jon Yarowsky, the Chair and
Vice Chair, respectively, of the Antitrust Modernization Commission.

Today’s hearing provides the Task Force an opportunity to
review the findings and recommendations of the Antitrust
Modernization Commission (AMC) based upon its comprehensive
review of U.S. antitrust laws, as well as the policies and practices of
the Department of Justice’s Antitrust Division and the Federal Trade
Commission in implementing those laws. Based upon its review, the

AMC offers three principle conclusions:

¢ Free-market competition should remain the touchstone of United
States' economic policy. The Commission's conclusion in this
regard is essentially that robust competition among businesses
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leads to better quality products and services, lower prices, and
higher levels of innovation.

o The core antitrust laws—Sherman Act sections 1 and 2 and Clayton

Act section 7—and their application by the courts and federal
enforcement agencies are sound and help to safeguard competition

in today’s economy.

o New or different rules are not needed for industries in which
innovation, intellectual property, and technological innovation are
central features. The Commission found that unlike some other
areas of the law, the core antitrust laws are general in nature and
have been applied to many different industries to protect
free-market competition successfully over a long period of time
despite changes in the economy and the increasing pace of
technological advancement.

A.  Background on U.S. Antitrust Laws

For over a century, the antitrust laws have provided the ground
rules for fair competition. They are our economic bill of rights.
Antitrust principles are necessary to preserve competition and to
prevent monopolies from stifling innovation. Competition produces
better products and lower prices and wider choices — all to the benefit
of consumers.

Underlying our antitrust laws is a fundamentally conservative
notion: that free and unfettered competition will produce the best
results for consumers. To the extent that anticompetitive conduct or

conditions have hindered competition, the government must step in.



84

4.

The three principal antitrust statutes are sections 1 and 2 of the
Sherman Act and section 7 of the Clayton Act. Section 1 of the
Sherman Act prohibits concerted activity that produces restraints on
trade, which are scrutinized under a per se or rule of reason analysis.
Price fixing, output restrictions, and market allocations that always or
almost always reduce competition are considered a per se violation of
the antitrust laws. Anti-competitive conduct of a less onerous nature
is judged according to the "rule of reason.” This analysis focuses on
whether the alleged restraint is justified by legitimate business
purposes and whether its anti-competitive features are balanced by
some tendency toward effective competition.

Section 2 of the Sherman Act prohibits the monopolizing of a
market through restrictive or exclusionary conduct. It is sometimes
used in conjunction with Section 7 of the Clayton Act, which prohibits
mergers where "the effect . . . may be substantially to lessen
competition, or to tend to create a monopoly.” Effective merger
enforcement is intended to arrest competitive problems in their
incipiency, rather than waiting for the merger's anticompetitive

effects to cause actual harm in the marketplace.
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The Department of Justice Antitrust Division maintains and
promotes competition by enforcing the federal antitrust laws in three
ways. The Division may prosecute willful violations of the antitrust
laws by filing criminal lawsuits. Alternatively, the Division may file
civil actions, when appropriate, to enjoin violations of the law and to
require remedial steps for past violations. The Division also provides
guidance to the business community through joint statements of
policy and an accelerated business review process in order to reduce
uncertainty about the antitrust laws.

The FTC Bureau of Competition enforces the federal antitrust
laws either through actions to foster voluntary compliance with the
law, by entering into a consent decree with the company, or through
administrative or federal court litigation. The FTC may issue an
administrative complaint, and the case is heard before an
Administrative Law Judge (“ALJ”) who can issue a cease and desist
order. Final decisions by the ALJ may be appealed to the U.S. Court
of Appeals. The FTC may also go directly to court in some cases to
obtain an injunction or civil penalties. Finally, the FTC issues trade

regulation rules upon finding evidence of unfair practices in an entire
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industry. These rules may also be challenged in the U.S. Court of
Appeals.

In addition to the two federal agencies, states can enforce the
federal antitrust laws by bringing parens patriae suits, even when the
federal agencies have chosen not to challenge the conduct. Each state
also has its own antitrust laws, and private citizens may enforce the
antitrust laws through civil suits in which treble damages can be

sought.

B.  The AMC’s Findings and Recommendations
The Commission was established by the Antitrust

Modernization Commission Act of 2002 to study the U.S. antitrust
laws and determine whether they should be modernized. Specifically,
the Act obliged the Commission to examine whether the need exists
to modernize the antitrust laws and to identify and study related
issues. The Act also directed the Commission to evaluate the merits of
proposed changes to the antitrust laws and to prepare and submit to
Congress and the President. The President designated Commissioner
Deborah A. Garza as Chair; the Democratic leadership of the House

and Senate designated Commissioner Jon Yarowsky as Vice-Chair.
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Mr. Chairman, I am very interested in hearing from our
witnesses in more detail the justifications for several of the more
important recommendations made by the Commission.

Tor example, the Commission recommends the repeal of the
Robinson-Patman Act, enacted in 1936, which requires sellers to
charge the same price to all buyers except in certain circumstances.
Citics argue that it discourages price discounting and appears to be
ineffective in protecting the small businesses that were intended to be
its beneficiaries. The Commission recommends that Congress repeal
the Act because anticompetitive price discrimination is already
prevented by other antitrust laws.

The Commission also recommends that legislation be enacted
overruling Illinois Brick and Hanover Shoe — two Supreme Court
decisions to allow both direct and indirect purchasers of price-fixed
goods to sue in federal court. Under these two Supreme Court
decisions, only direct purchasers can sue for damages in federal court.
Indirect purchasers can use under state law in 36 states plus D.C.
The AMC proposes that Congress overrule the decisions to the extent
necessary to allow both direct and indirect purchasers to recover for

their injuries.
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The Commission also recommends legislation that would
eliminate regulatory delay caused by uncertainty over which agency —
the DOJ or the FTC — will review a transaction. The AMC suggests
amending the Hart-Scott-Rodino Act to require clearance within a
short period of time, and also recommends that merger be treated the
same regardless of which agency reviews them. The AMC also
includes proposals to reduce the burden of merger review and
increase transparency and recommends that substantial weight be
given to efficiencies, including those relating to achieving innovation.

Finally the Commission disfavors exemptions and immunities
from the antitrust laws. Although the Commission does not
recommend that Congress repeal every antitrust immunity, it strongly
urges the adoption of a framework for reviewing and granting
immunities.

According to the Commission, antitrust immunity should be
granted only when there is compelling evidence that (1) competition
cannot achieve important societal goals that trump consumer welfare,
(2) a market failure clearly requires government regulation in place of
competition. For existing immunities, the AMC recommends that

Congress begin creating a full public record on all proposed or
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existing immunities; that Congress consult with the FTC and DOJ
about the effects of the immunity; and that Congress require
proponents to submit evidence showing that the immunity should
trump free market competition. If Congress determines the immunity
is warranted, the AMC further proposes that Congress consider a
limited form of such immunity; that a sunset is adopted; and that the
FTC and DOJ provide reports to Congress before any vote on renewal.

These are provocative and, in some respects, revolutionary
proposals. I am looking forward to a constructive dialogue about
these proposals with our witnesses.

For all of these reasons, Mr. Chairman, I thank you for

convening this hearing. I 'yield the remainder of my time.
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BIOGRAPHIES OF DEBORAH GARZA, CHAIR, ANTITRUST MODERNIZATION COMMISSION;
AND JOHNATHAN R. YAROWSKY, VICE CHAIR, ANTITRUST MODERNIZATION COMMIS-
SION

Deborah A. Garza, Chair, Antitrust Modernization Commission

Deborah Garza is a partner in Fried, Frank, Harris, Shriver & Jacobson LLP’s Washington, D.C.,
office. Previously, Ms. Garza was a partner at Covington & Burling, where she was an attorney
from 1989 to 2001. Prior to that, she served in the Antitrust Division of the Department of
Justice as Chief of Staff and Counselor, from 1988 to 1989, and as Special Assistant to the
Assistant Attorey General for Antitrust from 1984 to 1985, Ms. Garza received her J.D. from
the University of Chicago Law School in 1981. She received her B.S. from Northern 1llinois
University in 1978.

Jonathan R. Yarowsky, Vice Chair, Antitrust Modernization Commission
Partner, Patton Boggs, LLP

Jonathan R. Yarowsky joined the Patton Boggs Public Policy practice group in 1998, after
serving for three years as special associate counsel to the President. His practice at the firm is
diverse, spanning a broad range of legislative and public policy areas while at the same time
providing strategic counseling to clients on antitrust, telecommunications policy, intellectual
property, and administrative practice and procedure.

As special associate counsel to the President, Mr. Yarowsky advised President Clinton on
legislative and policy matters, including telecommunications, antitrust, and crime policy. During
his final year at the White House, Mr. Yarowsky supervised the selection and confirmation of
nominees to the federal judiciary, working closely with the President and senators on both sides
of the aisle.

Before his service at the White House, Mr. Yarowsky held the position of general counsel to the
Committee on the Judiciary for the U.S. House of Representatives. During his five-year tenure as
general counsel, he supervised a staff of 40 lawyers and was responsible for developing the
legislative policy agenda for the Full Committee and overseeing substantive work of six
subcommittees in the areas of: economic and commercial law; intellectual property and judicial
administration; constitutional law and civil rights; crime and criminal justice; administrative law;
and international law and immigration. Throughout this period, Mr. Yarowsky was the chief
committee staff liaison with House and Senate leadership, other congressional committees and
the Executive Branch. He personally developed and drafted a series of antitrust bills that were
enacted into law and developed other legislative initiatives in the areas of telecommunications,
financial services, insurance, banking, civil justice, and international trade.

Prior to serving as general counsel of the Full Committee, he served as chief counsel for the
House Judiciary Subcommittee on Economic and Commercial Law. It was during this time that
he honed his expertise in antitrust and competition policy, working closely with officials at the
Antitrust Division of the Department of Justice and the FTC. In addition to his work in antitrust,
Mr. Yarowsky was also responsible for developing policy and drafting subcommittee legislation
in the areas of bankruptcy and commercial law.

Professional Affiliations:
Vice Chair, Antitrust Modernization Commission, appointed 2004
Member, National Commission on Crime, appointed 1995
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Mister Chair, my name is Glenn English. T am the Chief Executive Officer of the
National Rural Electric Cooperative Association and also serve as Chairman of
Consumers United for Rail Equity (CURE), a captive rail customer advocacy
group representing a broad array of vital industries — rural electric, public and
investor owned electricity providers; chemical manufacturers and processors;
paper, pulp and forest products; agricultural commodities producers and
processors; cement and building materials suppliers; and many other American

industries that depend on our nation’s railroads for transportation.

We appreciate the opportunity to file this statement in the record of this hearing.
Those American economic interests that are dependent on the railroad industry for
our transportation, including the members of both the National Rural Electric
Cooperative Association and Consumers United for Rail Equity, are extremely
interested in the Report and Recommendations of the Antitrust Modernization

Commission.

Mister Chair, the lack of competition in the railroad industry today hits home for
members of NRECA. NRECA consists of nearly 1000 cooperatives in 47 states
providing electricity to 39 million Americans. About 80% of the electricity we
provide to our customers is generated from domestic coal. The vast majority of
our generating plants are dependent on the nation’s railroads for coal delivery.
Horror stories abound. Consolidation of the rail industry has resulted in many of
our generators being held “captive™ to one single railroad for coal transportation.
As a result, a great many of our electric generators are subject to railroad

monopoly power over price and service with no access to competition. Our electric

2
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generators are experiencing steep price increases with no ability to negotiate
acceptable rates. At the beginning of 2006, Dairyland Power Cooperative in
Wisconsin experienced an almost 100% rate increase for moving coal to its
generating plants, resulting in 45% higher consumer electric bills. Laramie River
Station, a large coal generating facility in Wyoming operated by Basin Electric
Power Cooperative of North Dakota, which provides electricity to consumers in
nine states, experienced a 100% rate increase when their contract expired at the
end of 2004. Basin calculates that they are paying 5 times the cost to the railroad

of moving their coal.

But price is not our only problem, Mister Chair. Because we are captive to the
railroads, they can take our business for granted and often provide far worse
service than would occur if they operated in a competitive environment. Last year,
due to operational problems on their system, the railroad serving Basin Electric
failed in their coal deliveries and the generating plant got down to a three day
supply of coal. The generating facility was forced to operate at a minimal level,
forcing more expensive electricity to be purchased “off the grid” for the customers

in nine states that are served by this facility.

With the railroad industry upon which we depend broadly exempt from the
nation’s antitrust laws and lack of competition in that industry a continuing
problem, we are especially interested in Chapter 1V.B of the Report which
addresses immunities and exemptions from the antitrust laws, as well as the role of

the antitrust laws in regulated industries.

The recommendations in this chapter touch directly on an issue that directly

concerns the members of both NRECA and CURE — lack of competition in the rail
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industry. Agricultural interests, the chemical industry and electricity generators
and their customers, among others, are being directly injured by the high rates and
poor service for the movement of bulk cargoes that has resulted from railroad
consolidation. The reliable movement of both domestic coal to our nation’s power
plants and ethanol to our nation’s refinery and population centers is vitally
important as the nation attempts to move away from foreign sources of energy.
Rail customers, particularly “captives” — those without access to transportation
competition - believe that part of the continuing problem with rail service is caused
by the railroad industry’s ability to avoid competition for transportation. Instead of
improving itself through competition, as have all other American deregulated
industries, the railroads can “fall back™ on their captive traffic, protected by their

current antitrust exemptions.

The Report of the Antitrust Modernization Commission finds that “[sftatutory
exemptions from the antitrust laws undermine, rather than upgrade, the
competitiveness and efficiency of the U.S. economy.” The Report is

henlirtol

ly correct in rec

’
g7

1. Such immunities should be disfavored and allowed only “where and
Jor long as,” a clear case has been made for them.
2. Free-market competition should be favored over industry-specific

7

reg i which should be reserved for the rare instances of

natural monopoly

Under current law, the Surface Transportation Board of the Department of
Transportation may approve a rail merger without reference to the nation’s

antitrust laws. The Department of Justice has no authority to challenge such

4
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mergers in federal district court as violating the nation’s antitrust laws. Since
1980, the STB and its predecessor, the Interstate Commerce Commission (1CC),
have approved so many rail mergers — some of which the Department of Justice
opposed as violating the nation’s antitrust laws — that today only four major
railroads move over 90% of the nation’s freight. Two of these railroads operate in
the west and two in the east. Rail customers report that these four railroads rarely

compete with each other for traffic.

In October, 2006, at the request of a number of Senators, the Government
Accountability Office issued a report (GAO-07-94) that examined the state of the
national rail system. The GAO concluded that there is insufficient competition in
the rail industry and the federal agency responsible for ensuring sufficient
competition, the Surface Transportation Board, is failing in its mission. A one
page summary of this report with the internet link to the report is attached as
Attachment 1.

Many state attorneys general are concerned about the lack of competition in the rail
industry and the current railroad exemption from the nation’s antitrust laws.
Seventeen state attorneys general signed an August 17, 2006 letter to both the
House and Senate Judiciary Committees asking that the railroad exemption from
the nation’s antitrust laws be repealed. A copy of this letter is attached as
Attachment 2.

The lack of jurisdiction over proposed railroad mergers is not the only problem that
is occurring due to the railroad exemption from the nation’s antitrust laws. The
Surface Transportation Board has adopted policies that are contrary to the nation’s

antitrust laws and allow the major railroads to block rail customer access to

5
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competing railroads. In 2004, then Chairman James Sensenbrenner (R-WI) wrote
the Department of Justice, Antitrust Division, about these policies and the position
of the Department on the railroad industry’s exemption from the nation’s antitrust
laws. Cong. Sensenbrenner’s letter and the Department of Justice response were

made public. Copies of these letters are attached as Attachments 3 and 4.

The first of the two anti-competitive policies addressed in the 2004 exchange of
letters is the refusal of the major railroads to provide rates to their customers for
transportation on their system to the point where the rail customer can gain access
t0 a competing railroad. The railroad policy, approved by the Surface
Transportation Board, is that the railroad will not provide a rate to a point of
competition if the railroad itself can move the fieight to the destination. This
practice prevents the rail customer from gaining access to competition, which
results in much higher rail transportation prices for that customer and, often, poor

service.

The second anti-competitive policy is the exclusive service arrangements the major
railroads have with most of the nation’s short line railroads. This exclusive “tie-
in” agreement is called a “paper barrier” because but for this agreement, many
short line railroads can move freight to more than one major railroad, thus

providing competition in freight movement.

Both practices raise serious questions of legality under the nation’s antitrust laws,

yet neither is being addressed due to the railroads’ current antitrust exemption.
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A Legislative Response

Mister Chair, Recommendation #59 of the Antitrust Modernization Commission
report suggests that all exemptions from the nation’s antitrust laws should be
treated as temporary and that the exempt industry should “submit evidence
showing that consumer welfare, achieved through competition, has less value than
the goal promoted by the immunity, and the immunity is the least restrictive means
to achieve that goal.” We believe that this recommendation is very appropriate

concerning the railroad industry’s antitrust exemption.

Congresswoman Tammy Baldwin (D-WT) and a bipartisan group of colleagues
have introduced H.R. 1650, the Railroad Antitrust Enforcement Act of 2007,
Senator Herb Kohl (D-WI), Chair of the Antitrust Subcommittee of the Senate
Judiciary Committee, joined by a bipartisan group of colleagues, has introduced
identical legislation in the Senate as S.772. The pending legislation invites
Congress to do exactly what the Commission has recommended with respect to the

railroad antitrust exemption: determine if the exemption should continue.

The 39 million Americans who receive their electricity from and own the members
of the National Rural Electric Cooperative Association would benefit greatly from
the rail transportation competition that would result from removing the railroad
industry’s antitrust exemption, as would the members of CURE and their
consumers. We encourage the Committee to ensure competition in the rail industry
by reporting H.R.1650 to the full House this year and ensuring favorable House

action.
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3/15/07 ..II-IIIM
f
CURE

PROMOTING RAIL COMPETITION

Government Accountability Office Report
“Freight Railroads: Industry Health Has Improved, but
Concerns about Competition and Capacity Should Be Addressed”
October 2006
http://www.gao.gov/new.items/d0794.pdf

America needs a national rail system that provides reliable transportation at a reasonable
price. In 1980, Congress determined that competitive rail activities should be governed by
the market, while government supervision should continue for those rail customers without
access to competitive transportation. This recent GAO report indicates that these
Congressional goals have not been met. Making our nation’s railroads efficient, affordable
and reliable is critical to America’s economic security in the 21 century.

An October 2006 Government Accountability Office (GAO) report supports complaints that
there is little competition available to rail customers; the Surface Transportation Board (STB),
the regulatory body that oversees the railroads, has not taken the appropriate actions to
achieve effective competition among rail carriers; the rate complaint processes at the STB do
not work; the STB does not accurately measure railroad revenues; and there is significant
doubt whether the rail system, under current federal rail policy, will be able to meet future
traffic demands. Indeed, although the question of service was beyond the scope of this GAO
report, there is substantial evidence that the rail industry is not meeting today’s freight traffic
demands.

The GAO Concluded:

e “Concerns about competition and captivity (in the rail industry) remain as traffic is
concentrated in fewer railroads.”

e “[The Surface Transportation Board’s] rate relief processes are largely inaccessible
and rarely used.”

* “We believe that an analysis of the state of competition and the possible abuse of
market power, along with the range of options STB has to address competition
issues, could more directly further the legislatively defined goal of ensuring effective
competition among rail carriers.”

e “Costs, such as fuel surcharges, have shifted to shippers, and STB has not clearly
tracked the revenues the railroads have raised from some of these charges.”

« “Significant increases in freight traffic are forecast, and the industry’s ability to meet
them is largely uncertain.”

(Source: Pages 1-11 of the GAO report)

WWW.RAILCURE.ORG
1050 THOMAS JEFFERSON ST. NW, SUITE 600 WASHINGTON, DC 20007
PHONE 202.298.1844 FAX 202.338.2416
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ATTAGHMENT 2

A Communication from the State Attorneys General of:

Arizona, Arkansas, California, Connecticut, the District of Columbia, Towa, Kentucky,
Louisi Mi a, Mississippi, Mont: New Mexico, North Carolina, North Dakota,
Oklahoma, Oregon, South Dakota, Wisconsin

August 17, 2006

The Honorable Arlen Specter, Chair The Honorable Patrick Leahy, Ranking Member
Committee on the Judiciary Committee on the Judiciary

United States Senate United States Senate

711 Hart Senate Office Building 433 Russell Senate Office Building

Washington, D.C. 20510 Washington, DC 20510

Honorable F. James Sensenbrenner, Jr. Honorable John Conyers

Committee on the Judiciary Committee on the Judiciary

United States House of Representatives United States House of Representatives

2449 Raybum House Office Building 2426 Rayburn House Office Building
Washington, DC 20515 Washington, DC 20515

Re: In Support of H. R. 3318 and S. 3612, Applying the Nation’s Antitrust Laws to Railroads
Dear Sirs:

We, the undersigned Attorneys General, are writing to encourage Congress to remove the
current railroad antitrust exemptions and subject the nation’s major railroads to the basic law that
ensures competition in our nation. Two bills pending in your committees are essential to this goal, the
Railroad Antitrust and Competition Enhancement Act of 2005 (HR. 3318) and the Railroad Antitrust
Enforcement Act of 2006 (8. 3612). Rail customers in our states in a variety of industries are suffering
from the classic symptoms of unrestrained railroad monopoly power: unreasonably high and arbitrary
rates and poor service.

Tn 1980, the Congress deregulated most railroad activities through the Staggers Rail Act of
1980. The Interstate Commerce Commission, replaced in 1995 by the Surface Transportation Board
(STB), was charged with the responsibility of restraining railroad monopoly power against those rail
customers without access to competition. At the same time, the Congress did not remove the antitrust
exemptions that had been granted to the railroad industry when they were extensively and tightly
regulated. Since 1980, the major railroad industry has consolidated from over 40 companies to only
four companies that provide over 90% of the nation’s rail service. We understand from citizens in our



100

Tn Support of H. R. 3318 and S. 3612
August 17, 2006
Page 2

states that the Surface Transportation Board has failed in its responsibility to restrain railroad monopoly
power. In fact, a 2004 Department of Justice Antitrust Division letter to the Chairman of the House
Judiciary Committee strongly suggests that some of the railroad practices allowed by the STB would be
of questionable legality under the nation’s antitrust laws.

Thus, today, the citizens of our states often find themselves subject to unrestrained railroad
monopoly power, with significant adverse consequences:

L4 Coal is used to generate about 50% of the electricity in the nation. A number of coalfired
electricity generators in the west, midwest, southwest and southeastern portions of our nation
are having trouble with railroad monopoly power. Not only are they confronting rate increases
that sometimes reach 100%, but they are not receiving the amount of coal for which they have
contracted with the railroads for delivery. The result is increased electricity costs for consumers
from the rate increases and even steeper electricity cost increases where the utility must buy
replacement electricity generated from high priced natural gas.

. Agriculture is suffering significantly fiom railroad monopoly power. As an example, increasingly
the costs of rail transportation are being shifted from the railroad to the farmer. Small grain
elevators are being forced to either consolidate into larger elevators that can load a unit train of
grain or transship their grain to such loading facilities. Rates are increasing arbitrarily and service
is declining. The net result is that farmers are putting less money into their pockets trom their
crops.

L4 Two-thirds of the chemical plants in the nation are served by a single railroad, with many of
their customers also subject to single rail service. This railroad monopoly power is resulting in
rates and service that is making American manufactured goods from chemical products
uncompetitive with imported goods — which normally enjoy competitive rail transportation rates
because they have their choice of entry points into the nation.

. Multi-national companies that can site their plants in any number of countries are extremely
reluctant to invest in a U.S. site that is served by a single railroad. One global forest products
company is currently considering a major investment at the site of its current paper
manufacturing tacility in a midwestern state. The site is served by a single railroad. The
transportation cost of moving finished product from this midwestern state to its market in
another midwestern state, a distance of less than 1,000 miles, is the same as the transportation
cost of moving the finished product from Europe to its midwest market, a distance of 5,000
miles. This domestic transportation cost disadvantage presents a significant obstacle to
increased foreign investment in our nation.
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Tn Support of H. R. 3318 and S. 3612
August 17, 2006
Page 3

In summary, the major railroads of our nation provide an essential service to our economy.
They must be financially viable and efficient. Historically, our nation has found that the best way to
ensure economic success and economic efficiency is through the discipline of competition.

‘We ask that you ensure a strong and viable rail system in the United States by ensuring that the

railroads are subject to market competition through full application of the nation’s antitrust laws.

Very truly yours,

£

Ll gty

Lawrence E. Long Mike Hatch

Attorney General of South Dakota Attorney General of anesota

Mike McGrath Way & Stenehjem i

Attorney General of Montana Attorney General of North Dakota
/r_"—- e

Terry Goddard e Beel e

Attomey General 'of Arizona Attorney General of Arkansas

Bl]l Lockyer Richard Blumenthal i

Attorney General of California Attorney General of Connecticut

Robert J. Spagnoletti Tom Miller

Attorney General of the District of Columbia Attorney General of lowa
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Tn Support of H. R. 3318 and S. 3612
August 17, 2006

Page 4
Gregory D. Stumbo Charles C. Foti, Jr. ‘
Attorney General of Kentucky Attorney General of Louisiana
Patricia A, Madrid {_
Attorney General of Mississippi Attomey General of New Mexico
Roy Coop@ W. A. Drew Edmundson
Attorney General of North Carolina Attorney General of Oklahoma

3 N | N
/ W ,..jl%ﬁ S A AT
Hardy Myers A Peggy A. Lautenschlager -

Attorney General of Oregon Attorney General of Wisconsin



103

ATTACHMENT 3

JOMN CONYERS. IR, Wichigan
RANKNG MINGAITY LGMEEA

i S p— B
: Congress of the Wnited States R
gamscet Houge of Represeniatives T,

MELISSA A HART, Pennsytvarta

COMMITTEE OM THE JUDICIARY

2138 RavaURN House OFRce BULDING
Tom ids
MARSHA BLACKSURN, Tannwsser WasHINGTON, DC 20515-6216

{202) 225-3951
g house. yovijudiciary

July 13,2004

The Honorable R. Hewitt Pate
Assistant Attorney General
Antitrust Division
Department of Justice

950 Pennsylvania Ave., NW
Washington, DC 20530

Dear Assistant Attorney General:

Twrite to request that the Department of Justice Antitrest Division provide the Committee with its
assessment and views on issues invalving the application of the antitrust laws in the railroad
transportation industry, and, more generally, on railroad competition policy.

United States railroads currently enjoy limited antitrast immunity. It is not clear that this immunity
from antitrust actions serves the public imterest in this marketplace. Some of these antitrust
exemptions were established over eight decades ago, when competitive conditions in this
marketplace were fundamentally different.

For example:

. Railroads are generally exempt from Sherman Act antitrust actions for treble damages if
common carrier rates “approved by the [government]” are involved. This exemption is based
upon notions of inherent conflict between a pervasive regime of rate regulation and published
rates — a regime which no longer exists in the largely deregulated environment in which
railroads presently operate.  See Keogh v. Chicago & Northwestern R, Co., 260 U.S. 156
(1922); Square D Co. v. Niagara Frontier Tariff Burgau, Inc., 476 U.S. 409 (1986).

. Railroads are generally exempt from private antitrust actions “for injunctive relief against
any common carrier subject to the jurisdiction of the Surface Transportation Board under
subtitle IV of Title 49.” See 15 U.S.C. § 26 et. seq.



104

The Honorable R. Hewitt Pate
July 15, 2004
Page 2

Persons participating in approved or cxempted raitroad consolidation, merger, and
acquisition of contro! are “exempt from the antitrust laws and from all other law, including
State and murticipal law, as necessary to let that rail carrier, corporation, or Pperson carry out
the transaction . ., ", See 49 US.C. § 11321{a). :

To the extent that exemptions from the antitrust faws unfairly shield competitors from competition,
these exemptions require scrutiny and reconsideration as conditions warrant. This scrutiny is
especially justified given the highly concentrated nature of the railroad industry. After years of
industry consolidation, only two major carriers in the West and two major carriers in the East remain
in this markstplace. In addition, many individuals, commumnities, and regions are served by ouly one
railroad carrier.

Additionally, railroad customers have raised a mumber of concerns toward a range of industry
practices that have allegedly suppressed competition in this marketplace. These practices include
refusals by railroads to establish common carrier rates on individual “bottleneck” rail segments and
corresponding demands that service be provided only on full-through rail routes. This practice
produces anticompetitive harm by preventing customers from enjoying the benefits of carrier
competition on rail segments in which at least two carriers compete. Another troubling allegation
concerns Class I railroads imposing “paper barriers” after spinning off lower density lines to short-
line railroads and subsequently preventing these carriers from handling business in conjunction with
other railroads that would otherwise be cligible to provide competitive service. Additionally,
concetns have been expressed that both of the major western Class [ railroads are now aftempting
to publicly price major portions of their bulk commodity services in a manner that could raise
anticompetitive concerns.

I relay these concerns, not becausc [ seek to substantiate them as indicators of anticompetitive
conduct in this marketplace, but rather, because they indicate that additional investigation into
industry competitive practices may be warranted. Additionally, these concerns may highlight the
need to revisit existing law and regulatory policies to more forcefully promote effective intramodal
competition in the transportation marketplace. They may also indicate that investigation by the
Department of Justice into such practices may be appropriate.

Given the special expertise of the Antitrust Division and its authority to investigate issues of
competitive conduct in the railroad transportation industry, the Committee would benefit from
receiving the written views of the Division on this matter.
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The Honorable R. Hewitt Pate
July 15, 2004
Page 3

Ithus request an assessment o fthose concerns rajsed above. Tappreciate your willingness to provide
the Committee with this information, and request that you respond to this request no' later than
August 27, 2004.

Sincerely,
F. JAMES BNBRENNER, JR.
Chairman

FIS/Tud.
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Office of Legislative Affairs

Olfice of the Assistant Aviormey Gentral Washington, D.C, 20330

Septerber 27, 2004

The H ble F. Fames S k , JT
Chairman

Committos on the Judiciary

U.8: House of Representatives
Washingion, DC 20515

‘Dear Chaitman Sensenbremer:

This responds to your letter of uly 15, 2004, to the Department of Justice regarding the
epplication of the autitrust Jaws in the railroad indvstry. You note that the various statutory
antitrust exemptions for railroad industry activitics weze enacted many decades ago, and you
question whether continning this antitrst immronity serves the public interest, The Department

" appreciates having the benefit of your pective on this imp t issue of competition policy.

The antitrust laws are the ohief legal protector of the fec-market pringiples o which the
American economy is based. Experience has shown that competition among businessss, each
attempting o be successful in selling its products and services, leads o better-quality products
and services, lower prices, and higher lsvels of irnovation, The antitrust Yaws ensure that
businesses will not stifie this competition to the detriment of consumers, Accordingly, the
Department has historically opposed efforts to create sector. iff ions to the antl

laws. The Dep el such ptions can be justitricd only in rare instances, when the
fundamental free-market values underlying the antitrust laws are compsilingly outwelghed by a
cleatly pararrount and clearly inicompatible public policy objective.

In the first decades of the past century, for example, Congress enacted antitrust
exemptions i industries in which it believed normal free-market petition o be un:

These industries included the railroad, zirline, tracking, and telephone industries. In lieu of
competition protected by the antitrust laws, Congress ostablished comprehensive regulatory
tegimes that regulated prices, service offerings, and market eniry a5 well as other aspects of fhese
industries. These regulatory regimes often included stamitory antitrust exemptions for conduct
approved by the regulatory agency. And ifthe regul y regime was sufficiently pervasive, the
courts cowld hold that it had implicitly displaced private damages recovery under the antitrust
laws. See Keoghv. Chicago Northwestern Railwey, 260 U.S. 156 (1922); Square D Co. v,
Niagara Frontier Tariff Bureaw, 476 U.5. 409 (1986),

In the last decades of the past century, policymakers began to reconsider whether
competition was truly unworkable in thess industries, and efforts were undertaken to Teplace




107

- SEP-28-2084 12:87 JURICIARY COMMITTEE 202 225 7682 P.a3

‘The Honoreble F. James Sensenbrenter, Jr.
Page2

ma_rket regulation with competition where passible. As these industries became deregulatad,
axmtzus_t examptions no longer made sense, In the case of airlines, for example, the antitrust
exemption for mergers approved bythe Civil Acronautics Board was repealed and, aftera

transition period, merger enforcement in the airline industry reverted fo the Department of Justice
under the antitrust laws.

In 1995, when Congress abolished the I Cor C ission aud created the
Surface Transportation Board to retain some of the ICC’s old regulatory authority, the
Departiment urged Congress to tum over review of railroad mergers to the antitrust enforcement
agencies, as it had done with aitlines. See Statement of Steven C. Sunshine, Deputy Assistant
Attorney General, Antitrust Division, Befors the House Trapsportation Subcommittes on
Railroads, Jamuary 26, 1995 (attached). Congress opted instead to leaye that responsibility with
the Surface Transportation Boatd, with an accompanying antitrust exemption, with the Jastice R
Department limited to an advisory role before the Surface Transportation Board. See 40U8.C. §
11321().

Your letter also describes three specific practices in the railrosd industry abowt which
concerns have been raised ebout possible anticompetitive effects,

The first practice is the refusal by 2 railroad that controls one segment of 2 feight
movement to quots rates separately for that “bottleneck™ segment, instead quotiug rates only for
the entire freight movement. You note that this practice deries shippers the bencfits of
sompetition on segments of the move whers an altornative carrier might compete for the
business. Becanse of the Surface T tation Board’s involvement in approving these rates,
and its aceeptance of this practice, relief may not be available under the antitrust laws. K this.
practice were subject to the antitrust Taws, it could be evaluated as 2 refasal to deal in possible
violation of section 2 of the Sherman Act, or as a tying arrangement fn possible violation of
seotion 1 of the Shemman Act. Whether it wonld constitute an antitrust violation wonld depend
on the particular facts,

The second industry practice you describe is “paper barriers.” Paper barriers are created
when Class I railroads spin off sogments of their trackage to shori-line or lovw-density carriers
with contractual terms that prohibit the quiring carriers from competing with the Class 1
sailroads for business. Since these contractual terms are part of 2n underlying sale transaction
that is reviewed and spproved by the Surface Transportation Board, they may be exempted from
the reach of the antitrust laws, depending on the scops of the approval lznguage in each of the
Board's relevant orders. If paper barriers were subject to the antitrust laws, they would be
evaluated under section 1 of the Sherman Act. The Department would exemine whether the
restraint is ancillary to the sale of the trackage — L.¢., whether the int is bly ¥
to achieve the pro-competitive benefits of the sale,
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ble F. James Sengenbrennicr, Ir, .

The third industry practice you describe is the practice by both of the major wester
Class I railroads.of publicly disclosing tentative prospective shipping rate offerings. Under the
atittust faws, the public discl of pricing inf; ion among competitors can, under some
i . facilitate eollusion and reauit in increased prices, in violation of section 1 of tha
Sherman Act, See, e.g., United States v. Abline Tariff Publishing Co., 1994 Trade Cas, (CCH)
170,687 (D.D.C. 1994), Publicly announcing prospective rates outside the confines of z vate

the antitrust laws. Ifyou know of anyone who has information that you belisve might be useful
for evaluating this practice under the enfi laws, please ge them to contact the
Antitrust Division,

Thank you for bringing your intersst in these issuies to our attention, and for soliciting our
views as you consider these issnes. If we can be of foxther assistance, please do not hesiiate to
contact us, :

Sincerely,

| Vil E ey,

Williatn E. Moschella
- Assistant Avtomey Genera]

Enclosure
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DEPARTMENT OF JUSTICE

STATEMENT OF

STEVEN C., SUNSHINE

DEPUTY ASSISTANT ATTORNEY GENERAL
ANTITRUST DIVISION

UNITED STATES DEPARTMENT OF JUSTICE .

BEFORE THE
SUBCOMMITTEE ON RAILROADS -
COMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE
HOUSE OF REPRESENTATIVES

CONCERNING COMPETITIVE REVIEW OF RAILROAD
MERGERS AFTER ICC SUNSET
ON

JANUARY 286, 1995

Madam Ghalrwoman and Members of the Subcommittee: | very much
appreciate this apportunity to appear before you today to explain how the
Department of Justice would review railroad mergers and acquisitions if
the interstate Gommerce Commission's authorlty to review and approve
those transactions is repealed. The Department of Justice believes that

 railroad mergers and acquisitions should be reviewsd under the same
legal standards that apply to viriually every other sector of our nation's
ecanomy. We believe that the antitrust approach would provide significant
advantages, saving time and scarce federat resources and reducing
burden and delay on the merging parties, while stil protecting the public

. Interest by preventing anticompstitive mergers. -

For mast of our economy, Congress has chosen {o rejy on markst
competition rather than government regulation to protect conpsuimers and
the public interest. Not only does compstition best aliocate scarce goods
and services to those who vaiue thers most highty, it also forces firms to
become as efficient as possible. Consumers benefit where competition is
vibrant it provides the highest possible quality of gaods and services at
the lowest possibie cost. The antitrust faws protect competition by
prohibiting unreasonable restraints of trade, including mergers that
threaten substantially to lessen competition.

A number of important industries have in recent years been largely freed
fror econormic regulation, including trucking, alrlines, and natural gas
produstion. Building on earfier regulatory and legislative efforts, the
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Staggers Rail Act of 1880 substantially deregulated the Trefght rail industry
by placing more reliance on market forces. The Staggers Actis widely
credited with revitalizing fraight railroads, many of which were in precarious
financial condition. The naxt lagical step to deregulate further tha rait :
Industry would be to sliminate prior government review and approval of
mergers under the "public interest” standard that is currertly embadied in
the Interstate Commercs Act.

Under the Interstate Commerce Act {ICA), rail carvier mergers must
recgive prior government @pproval under a broad "public interest® standard
before they are permitied to aceur. Ifa mergder transaction involves two
class | rallroads, the ICC may not approve it uniess and writl the
Commission determings that the transaction Is, on balance, "consistent
with the public interest,"1}

The ICA directs the Commission ta consider competitian, but only as ehe
of five factors to balance in assessing the public interest: the effect of the
praposed fransaction on the adequacy of fransportation to the pubiic; the
effect on the public interest of including, or fatiing to include, other rail
carriers in the proposed transaction; the total fixed charges that would
result from the proposed fransaction; the interest of carrier employees
affected by the proposed transaction; and whether the.proposed
fransaction would have an adverse effect on cormpetition amoeng rait
carviers in the affected region 2

" The IGA contemplates intervention in the process by competitors ana ather
interested parties, and provides for lengthy time periods for the
Commission to sonduct evidentiary hearings and issue its determinations.

.Itcan take the Commission up to two to three years fo render its degisions
on mergers having significant competition issues. Even a rail merger that
raises few compefitive concerns can be under review atthe ICC far a year
or more, For example, the ICC revently completed its review of the
proposal by the Union Pacific for authority to take contral of the Chicago &
North Western. Union Paciiic filed its application on January 29, 1893; the
1CC approved the transaction in December 1994, There was extensive
participation by competitors - sompetitars who were perhaps more
concerned with their own private interests than with the merger's likely
impact on rail customers,

A miore dramatic example of the ime that ICC procesdings can.take was
the Santa Fe's proposal to take contro! of the Southern Paclfic, which the
Depariment opposed at the Commission, Those railroads first notified the
ICC about their proposed combination on November 22, 1983. The ICC's
uliimate decision, which disapproved the transaction, was ot made until
almost 3 years fater, on October 10, 1986. Then, close to 2 more years
passed before the IGC ordered Santa Fe to divest the Southern Pacific
stock, which the ICC had allowed Santa Fe 1o hold in & voting trust.

The ICA’s public interest standard as applisd in ICG railroad merger
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proceedings has led 1o the negotiation of many protective and other
gonditions that'caused the merged cartier to make concessions to
protesting parties, which often inciude s principal competitors, Such
conditions can limit the potential efficiencies of a merger and protect
competitors from the enhanced competition that could otherwise result
from a procompetitive combination,

In contrast, merger enforcement under the antitrust faws protects
competition, not competitors. Section 7 of the Clayton Act, 15 U.5.C. 18,
the primary provision of the antitrust laws governing mergers and
acquisitions, prohibits those transactions that threaten "substantially fo
lessen competition in any line of commerce in any section of the couniry.”
The central issue under the Clayton Act is whether the merger will resuft in
increased prices to consumers of reduced services,

Merger decisions are made far more quickly under the anfitrust laws than
under the ICA. Under the premerger notification provisions of the Hait
Scott-Rodino ("HSR") Act 2} routine mergers that raise no antitrust issues
can be consummated upon the expiration of a 30-day waiting peried (15
days for cash tender offers), When requested, the antitrust enforcernent
agencies will in appropriate cases agree fo “early termination® of the
waiting period in less than 30 days. L

Where a merger does raise antitrust concerns, we are abls to obtain alf of
the infarmation we need to resolve those concerns expeditiously. If we
need additional information from the partiss to complete our investigation,
we can issue a "sacond request® that will exiend the walting period an
additional 20 days after the parties supply the requisted information 4}
The Depariment seeks information from comipetitors, suppliers, customers,
employees, and other knowledgeable parlies in order to analyze the
effects of the merger. In addition, we can seek documents, deposition
testimony, and interrogatery answers from the parties and other persons
pursuant to the Antitrust Civil Process Act.

When the Department determines that a praposed merger raises
significant competitive issues, several steps are available to speed
resolution of the matter. Most such matters are resclved in 6 months to a
vyear. The parties can “fix-it-first” by restruchiiring the transaction, which
avoids a legal challenge by the Depariment. If the investigation runs its
course and the Department decides io challenge the transaction, the
parties and the Department frequently negotiate a consent judgment that
corrects the competitive prablem but otherwise allows the remainder of the
transaction to go forward. : : .

If the Department concludes that & merger transaction as siructured would
violate the antitrust laws, and the partias do not wish to restructure it, the
Department must go to court to prevent the transaction. The Depattment
can seek a preliminary injunction, which prohibits the merger pending a full
trial for 2 permanent injunction. Even if the case goes through a full trial, it
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will likely be resolved less than a year after the complaint is fileg,
substantially less time than it usually takes the ICC o reach a final
decision on a merger under the ICA. However, only a small percentage of
the mergers reviewed by the Department are challenged in court,

The analytical framework we use in merger investigations is set forth in the
1992 Horzonta! Merger Guidelines, issued Jointly by the Department of
Justice and the Federal Trade Commission. These Merger Guidelines
have beer cited and relied en by the courts in merger cases. Under the
Merger Guidelines, we assess the merger's likely harm to competition, and
consider any efficiencies that may outweigh potential harmiul sffects.

QOur competitive snalysis takes inlo account the position of each of the
merging firms in each economically meaningfu! "relevant market®, the
relavant market's concentration, the extent 1o which that concentration

‘would be increased, the competitive conditions likely to exist In the market
after the transaction, and the tikely ability of the resuiting firm to raise
prices or lowsr services to the detriment of consumers. We define relevant
markets carefully, through an evaluation of any effective substitutes
customers have for the services provided by the merging firms.

For raliroad mergers, the analysis begjns with identification of the affected
routes, For two rallreads with {argely peralie! routes, the logical starfing
point for defining a market Is the caniage of a particylar commodity from
onie point (calied an origin) to a second point (called a destination) by the
merging railroads. . .

Once the affected routes are identified, the analysis generally focuses on
an evajuation of the other rall, irtermodal, product, and scurce oorgfetition
options available to-shippers. Intermodal competition is the abilityof a
shipper to substitute ancther mode ofranspdrtation, usually tuck or water
camtage, for the shipment of a particular commodity between a particular
origin and destination. if truck or water service s available and is a close
substitute for raii carriage for certain commodities, these competilive
alternatives would prevent a rafl carrier from raising its rates for these
commodities. For other commodities, however, trucks may be at a
significant disadvantage to rail where, for example, the distance the
commadity Is shipped is great, the volume of the commodity shipped is
large, or the value of the commoadity as compared to-its weight is small,

Other forms of competition considered include product and source
competition. "Product competition” is the ability of a shipper to substiiute
another commedity that allows use of a transportation systemn other than
the merged rail carder. "Source competition” is the ability of shippers in the
region of the merging railroads to avoid high rall rates by shipping a
commodily to another destination or by obtaining it from another source,
again using other than the merged rait carrier.

1 one or more of thess forms of competitian is available, tfs existence wilt
be reflected in the Depaniment's definition of the markets affected by the
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merger. If such competition is significant, it may defeat or limit the ability of
the merged cartier to raise prices. The degree fo which any of these
methods of competition will be effective will vary according to the nature of
the commodities, routes, and perhaps other factors, including differences
in demand and/or supply elasticity for different commodities.

The antitrust laws da not prohibit afficient railroad mergers that can benefit
shippers. The Merger Guidelines expressly recognize that mergers can
enhance efficiency. When necessary 1o an evaluation of the net
competitive effects of a merger, we consider the prospect that real
efficiencles will he achigved that could not be realized absent the merger.
Thus, the Department of Justice wili challenge a merger only when its
likely harm to compefition Is not outweighed by its likely efficiencies.

The Department has not apposed rail mergers that did not significantly
threaten competition. Over the past 10 years, the Department opposed
only one rail merger in its-entirety — the proposed consolidation of the
Santa Fe and Southemn Pacific Railroads ~ a transaction the ICC ulimately
disapproved. The Departmant raised no abjection to the two rail mergars *
most recently approved by the ICG: Kansas Chy Southern's acquisition of
Mid-South, and the Union Pacific’s control of the Chicago & North Western,

In sum, our analysis of proposed railroad mergers using the Merger
Guidelines is the same general analysis we,use in reviewing mergers -
subject to the antitrust iaws. That analysis is,sophisticated, thorough, and
flexible — it involves far more than simply computing market shares or
concentration figures. it takes infe actount all the dynamics of the markets
with which we are dealing. ® .

Subjecting rafiroad mergers and acquisitian.é {o the antitrust laws would
expedite bath the invesiigation and resolution of such transactions.

- ‘Madam Chairwoman, this concludes my prepared remarks. | would be
happy to respond to any questions that you or other membars of the
Subcommittes may have. -

FOOTNOTES:

1.49 U.8.C, 11344/(c). If a mergertransaction does hot invoive two dass §
raflroads, the ICA requires approval unless the ICC finds there is likely to
be substantlal lesssning of competition, creation of a monopaoly, or restraint
of trade in fraight swiface transportation In any region of the United States
and the anticompetitive effects of the transaction outweigh the public
interest in meeting significant transportation needs. 1d. 11344(d).

2.49 U.S.C. 11344()(1).
3.15U8.C. 18a.
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2,15 US.C.18bY(1), (e).




