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FEDERAL JUDICIAL COMPENSATION

THURSDAY, APRIL 19, 2007

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COURTS, THE INTERNET,
AND INTELLECTUAL PROPERTY,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 10:06 a.m., in
Room 2141, Rayburn House Office Building, the Honorable Howard
Berman (Chairman of the Subcommittee) presiding.

Present: Representatives Berman, Conyers, Lofgren, Watt, Jack-
son Lee, Cohen, Schiff, Coble, Smith, Goodlatte, Keller, Issa, and
Pence.

Staff present: Perry Apelbaum, Majority Staff Director and Chief
Counsel; Julia Massimino, Majority Counsel; Joseph Gibson, Mi-
nority Chief Counsel; Blaine Merritt, Minority Counsel; and Rosa-
lind Jackson, Professional Staff Member.

Mr. BERMAN. The hearing of the Subcommittee on Courts, the
Internet, and Intellectual Property will come to order.

I would like to begin by welcoming everyone to this oversight
hearing on Federal judicial compensation and to welcome our dis-
tinguished witnesses.

The Chairman of the full Committee has joined us. And I recog-
nize Chairman Conyers for the first opening statement.

Mr. CoNYERS. Thank you very much, Subcommittee Chairman
Berman, Members of the Committee.

And to our two distinguished witnesses, members of the Supreme
Court, we are so delighted that you are here.

And I want to begin by immediately immersing ourselves in the
subject. What is linkage anyway? And why do we need to do some-
thing about it?

And T am referring to the authority that Congress gave itself by
enacting section 140 of Public Law 97-92 in 1981, which estab-
lished that the salary of Article III judges is prohibited from being
increased without a specific congressional authorization each year.
Unfortunately, I was in the Congress at that time. I did not re-
member how I voted on the issue.

But I take some responsibility for urging the 110th Congress to
correct this at once. There is no existing logic for linkage anymore
in the 21st century, as far as I am concerned.

I think it will help all of us. And I see no reason why we need
to require that the cost-of-living increase happen only because we
give it to you every year. I think if a cost-of-living adjustment is
appropriate, it should happen anyway.
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Now, if there is any single idea in the Constitution that has sep-
arated our experiment in democracy from all other nations, it is the
concept of an independent judiciary. I had the pleasure of meeting
with some of the members of the court. And I have since come from
China. And we met with Chinese judges who are grappling with
this really radical idea of a presumption of innocence. And they
were telling us the problems they were having in effecting that.

And so, what we are doing and what other countries in the world
are doing—they are all looking at the American constitutional ex-
periment. Alexander Hamilton said that the independent spirit of
judges enabled them to stand against the ill humors of passing po-
litical majorities. And in the Massachusetts Constitution, I remind
you that it said that it is the right of every citizen to be tried by
judges as free, impartial, and independent as the lot of humanity
will admit.

And so, we are proud in this Committee and in this Congress
that the civil rights progress in America came from striking down
racially restrictive covenants in Shelley and Kramer in 1948; that
we prohibited racially segregation in the public schools in Brown
v. the Board in 1954; that we took the courageous act of Rosa
Parks’ bravery in the Montgomery bus boycott to end racial seg-
regation of interstate and intrastate transportation facilities in
Bailey v. Patterson; in criminal law, Gideon and Wainwright in
1963 provided that criminal defense attorneys must be provided for
indigent criminal defendants, in 1964, the famous Miranda deci-
sion, and so on.

These cases all have been landmark, and they were done by that
third branch of government because it was highly unlikely, looking
back historically, that this could have happened any other way. I
am very pleased about this.

The role of the Federal courts in matters of speech, of religion,
of freedom of the press, due process, equal protections, voting
rights, reproductive choice, privacy, and curbing executive abuses
is important in every way, and it intersects everybody’s lives in
many ways—the decisions that are made by the distinguished
members of the United States Supreme Court.

Now, I have given you a list of the things that have made me
proud. I have got an equally long list of the things that I am not
too happy to report. And so, I have struck them from my statement
this morning because that is not why we are here.

I do fervently believe, as every Member on this Committee does,
that our judicial system in its conception,its process and personnel,
is the envy of the world. And so, for these reasons, we take serious
the issue of the compensation of members of the Supreme Court
and of our failure, admittedly, to adequately compensate the mem-
bers, the Justices on the Court. And so, we are now looking at the
results of a decline in incomes of pay that have led to widespread
r(fesignations, unfortunately, from the judiciary over this last period
of years.

Equally troubling is the implications this reduced pay has had
for the diversity on our Federal bench. One of the strengths of the
court, especially the Federal courts in particular, is the pluralism
in terms of race, religion, and career expertise. If we don’t elimi-
nate linkage and increase Federal judicial pay, I fear that we will
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be limiting our judiciary to persons of more privileged backgrounds.
And I don’t think that would advantage us in any way

So as we meet today, the stakes could hardly be hlgher We all
want an independent judiciary. We want the best and most quali-
fied individuals that make these life and death historical decisions
that must be made every day in our Federal judiciary. We want to
maintain this crown jewel of our constitutional system. And we
have to be willing to pay for it.

And T am very proud of the Chairman of this Subcommittee,
Howard Berman, and the great work that he has done in leading
us to this day. Thank you very much.

Mr. BERMAN. Well, thank you, Mr. Chairman.

And I now recognize our distinguished Ranking minority Member
of the Subcommittee, Congressman Coble, for his opening state-
ment.

Mr. CoBLE. Thank you, Chairman Berman. And thank you for
having called this hearing.

I guess every Member of this panel would place Chairman Ber-
man and me at opposite ends of the ideological spectrum, I being
the conservative, he the liberal. But Chairman Berman and I agree
far more often than we disagree. And the rare times that we have
disagreed has been done so agreeably.

And I suspect, Chairman Berman, the same comparison would
apply to our two distinguished justices. I hope you all get along as
well as Chairman Berman and I do. But that is not for me to say.

I will be mildly in opposition to the Chairman’s position here.
But I will do so agreeably. When I practiced law, which, see, is
back in the Dark Ages now in North Carolina in the U.S. District
Court for the middle district of North Carolina, I encountered out-
standing judges, both at the State level and at the Federal level
who performed exemplary public service that is integral to the
maintenance of a free and civil society.

Gentlemen and friends in the hearing room, without the law and
“ﬁthOUt good judges to administer this law, we likely would have
chaos.

But none of us gets a blank check in life, Mr. Chairman, and es-
pecially in public life when we are, in effect, spending taxpayers’
dollars. Pay raises and pensions resonate with the public.

Unlike a $1 billion appropriations bill, Justice Alito and Justice
Breyer, an annual dollar figure pegged to a civil servant’s salary
or pension pegged to us and pegged to you all creates a digestible
reference point for the average worker. The current salaries of the
justices, U.S. district judges, U.S. circuit judges, and the justices
across the street place them, I am told, in the top 2 percent of all
salaried workers in the United States, irrespective of occupation.

Again, we are all aware of the important contributions that Fed-
eral judges and justices make to society. But consider the following
inducements to Federal judicial service: intellectually stimulating
and varied work; support staff, including very bright, sharp clerks
to assist with the research and writing projects.

And I am not saying this in any sort of demeaning way, but
there are tangible benefits, it seems to me. The opportunity to trav-
el, as we enjoy as well; access to a menu of Federal benefits, includ-
ing a pension that is equivalent, I think, to a judge’s pay; and, of
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course, prestige within the legal community in the judge’s home
town.

And, Mr. Chairman, I do this somewhat reluctantly because each
time I have addressed the Judicial Conference, they have embraced
me very warmly. And I hope they will embrace me warmly if I am
ever invited to come back to talk to the Judicial Conference.

But, gentlemen, it is good to have both of you here.

And, Mr. Chairman, Chairman Berman, even though it may not
sound like it, I pledge to you to keep an open mind as we debate
this issue of judicial pay at this hearing and even subsequently.
And I yield back the balance of my time.

Mr. BERMAN. Well, thank you very much, Mr. Coble. And I
pledge to consult you whenever I have a question about rule of law
in the Dark Ages. [Laughter.]

Mr. CoBLE. See what I mean? We get along well. [Laughter.]

Mr. BERMAN. I recognize myself now for a very brief opening
statement, and my entire statement will be in the record.

I simply want to point out that for the last few decades the Chief
Justice of the Supreme Court has produced an Annual Report on
the state of the Federal judiciary and issues facing those serving
on the Federal bench.

This year Chief Justice Roberts’ report focused on a sole subject:
judicial compensation. He was not the first chief justice to express
frustration about inaction on judicial compensation and the impact
that lagging salaries have had on both the diversity and the inde-
pendence of the Federal judiciary.

Chief Justice Rehnquist warned of that growing disparity. The
framers of our Constitution understood the relationship between
adequate compensation and judicial independence. It is simply this:
I may not agree personally with an opinion issued by the Court,
mﬁch as the Chairman pointed out—would like some, don’t like
others.

But as a Member of the legislative branch, I should not be and
shall not allow myself to be permitted to translate that disagree-
ment into a personal financial punishment for the justices joining
the opinion. That protection is the objective of the Compensation
Clause in section 1 of article 3 of the Constitution. I will spare you
Alexander Hamilton’s quotations on the economic pressures of in-
flation.

I will close by simply pointing out that just this morning a bipar-
tisan group of former Members of Congress, including a former
Chairman of the House Judiciary Committee, called for de-linkage
of legislative and judicial branch salaries and supporting their ef-
forts, the Brookings Institute, together with the American Enter-
prise Institute, released a report that analyzes the policy of inter-
branch salary linkage. The group includes former Senators Howard
Baker, John Danforth, and Sam Nunn, former Representatives
Dick Gephardt, Henry Hyde, Susan Molinari, Leon Panetta, and
Louis Stokes.

I am told that the white paper lays bare the weaknesses and
claims we hear about why to retain linkage and explains why a
one-size-fits-all salary determination is inappropriate for officials
with different responsibilities and career anticipations. The report
also demonstrates the flaws in about the only defense offered for
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a linkage as policy, that it symbolizes equality between the three
branches.

Finally, I am told that the report addresses the question that is,
to be honest, a concern of some Members of Congress who support
linkage, whether it really has benefited legislative salaries. Time
will tell exactly how we translate the results of this hearing and
this report into legislation. But at this particular point, I yield back
my time.

I point out that there will be votes shortly after 11:00 a.m. I am
going to recognize the Ranking Member of the full Committee and
then the co-Chair of the Congressional Caucus on the Judicial
Branch for opening statements. And then we will get to the jus-
tices.

I recognize Congressman Smith.

Mr. SmiTH. Thank you, Mr. Chairman.

At the outset, I want to thank our distinguished witnesses. It is
not often that two Supreme Court justices choose to appear before
Congress to testify and answer questions. Their presence indicates
just how important this issue is to the Federal judiciary.

Without question, the Federal judiciary can demonstrate that
their salaries have not kept pace with those of their peers in the
private sector or with the typical working man or woman. Between
1969 and 2007, the real pay of district judges declined by 27 per-
cent while the typical worker’s pay increased by 23 percent. The
primary reason judicial pay has lagged for nearly 40 years is link-
age, the statutory requirement that links the salaries of district
judges and Members of Congress.

But not all public servants are treated this way. That is deprived
of higher pay by an arbitrary link to congressional compensation.
For example, the FDIC’s chief officer is paid more than $257,000
annually while the SEC’s deputy chief accountant earns in excess
of $200,000. In fact, a single day’s listing of Federal job vacancies
on March 14 showed 467 positions with pay ranges that exceed the
current level for district judges and Members of Congress.

The erosion of judicial compensation based on linkage has com-
pelled the chief justice of the United States to declare a pay raise
his top priority. In my opinion, his comments and those of our
guests today are due great deference.

If we want to continue to attract those with the broadest experi-
ence and greatest knowledge to the Federal judiciary, we simply
have to pay them more. That is not a comment on their motives.
It is a recognition of reality and the marketplace.

However, I also believe that an increase in Federal judicial pay
while not linked to congressional salaries should be a part of other
judicial reforms. For example, last year a committee led by Justice
Breyer released its study of the Federal misconduct statute that
found roughly 30 percent of all high profile disciplinary cases were
mishandled. The committee also made 12 recommendations to en-
sure that the misconduct statute will be used to maximum benefit
in future cases.

While I understand the judiciary’s commitment to implement all
12 recommendations, we are informed that a plan to do so will not
be available until the fall of 2007, meaning the Judicial Conference
will have taken an entire calendar year just to develop a blueprint
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with no implementation in sight. It might help efforts to raise judi-
cial pay if better progress can be shown in this effort.

I also think it is fair to examine judicial pensions. The average
age for district and circuit judges when they take the bench is
about 50. After serving for only 15 years, they will fully vest in a
pension program that equals their full-time pay. This system is
generous by any standard and may even serve as an inducement
to retirement or taking senior status. Increasing judicial salaries
while modifying the judicial pension system might be a way to both
attract and retain highly qualified judges.

Again, Mr. Chairman, I want to thank Justice Breyer and Justice
Alito for taking the unusual step of testifying at a congressional
hearing. It rightfully calls our attention to a very important issue.

Now I yield back the balance of my time.

Mr. BERMAN. Thank you.

And I recognize again the co-Chair of the Congressional Caucus
on the Judicial Branch for an opening statement and then recog-
nize the witnesses. Congressman Schiff?

Mr. ScHIFF. Thank you, Mr. Chairman.

And I want to thank the Chairman of our full Committee, Mr.
Conyers, for hosting and holding this important hearing today. And
indeed, we are honored to have two distinguished members of the
Court with us.

At the outset, I just wanted to make reference to our Ranking
Member, Mr. Coble’s comments. And I am sure if you do visit the
Judicial Conference you will be warmly received. But if you get
kissed on both cheeks, it may not be as good as you think it is.

In the 108th Congress, along with Representative Judy Biggert,
I co-established the bipartisan Congressional Caucus on the Judi-
cial Branch in order to try to improve relations between our respec-
tive branches. Last year we hosted Chief Justice Roberts for a
meeting with over 40 Members of Congress on both sides of the
aisle. And Justice Breyer has graciously agreed to meet with our
caucus in the near future.

The chief justice’s message to our Members at the meeting last
year focused on the current inequity in our compensation system
for Federal judges, an issue that he believes poses a serious threat
to the quality of our Federal judiciary. The late Chief Justice Wil-
liam Rehnquist, who was our first guest at the Caucus on the Judi-
cial Branch, also frequently stated that inadequate compensation
seriously compromises the judicial independence fostered by life
tenure and risks affecting judicial performance.

Indeed, the founders understood well the potentially dangerous
relationship between salary decisions and judicial independence
with article 3, section 1 of the Constitution, specifically prohibiting
the reduction of compensation for Federal judges. Holding these
salaries hostage is equally problematic.

Chief Justice Roberts recently warned that if these inequities are
not resolved, “The judiciary will over time cease to be made up of
a diverse group of the Nation’s very best lawyers. Instead it will
come to be staffed by a combination of independently wealthy and
those following a career path before becoming a judge different
from the practicing bar at large.”
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In fact, the chief justice joked at our meeting that while his
clerks were indeed brilliant men and women, he did not believe
they were sufficiently worthy of the significantly higher salaries
they would receive upon completion of their clerkships. And I know
our present justices wouldn’t agree with that sentiment, at least
not on the record.

Last year I joined Senator Feinstein in introducing bipartisan
legislation in the House to de-couple our salaries from the judicial
salaries, to increase salaries and also to provide annual cost-of-liv-
ing adjustments. We had 17 bipartisan co-sponsors, including our
Committee’s own Judge Louie Gohmert.

Mr. Chairman, I look forward to working with you on this legis-
lation again. And I hope that we will successfully address this
issue in the 110th Congress. And I yield back the balance of my
time.

Mr. BERMAN. Thank you.

Justices Breyer and Alito, we welcome both of you, and thank
you for joining us this morning.

Justice Stephen Breyer is a graduate of Stanford, Oxford and
Harvard Law School. Prior to his service on the Supreme Court, he
taught law for many years as a professor at Harvard Law School
and at the Kennedy School of Government. He also worked as a
Supreme Court law clerk for Justice Arthur Goldberg, a Justice De-
partment lawyer and assistant Watergate special prosecutor and
chief counsel of the Senate Judiciary Committee.

In 1980, he was appointed to the United States Court of Appeals
for the First Circuit by President Carter, becoming chief judge in
1990. He was appointed to the Supreme Court by President Clinton
in 1994.

Justice Samuel Alito, Jr., was nominated as an associate justice
of the Supreme Court by President George W. Bush and was sworn
in on January 31, 2006. He previously served as a judge of the
United States Court of Appeals for the Third Circuit, having been
appointed by President Bush in 1990.

He began his legal career as a law clerk for the Honorable Leon-
ard Garth of the United States Court of Appeals for the Third Cir-
cuit from 1977 to 1981. He was an assistant U.S. attorney in New-
ark, NJ, from 1981 to 1985. He was an assistant to the Solicitor
General of the United States and in that capacity briefed and ar-
gued numerous cases in the United States Supreme Court.

From 1985 to 1987 he was Deputy Assistant Attorney General in
the Justice Department’s Office of Legal Counsel. He was ap-
pointed in 1987 by President Reagan as U.S. Attorney for the Dis-
trict of New Jersey and held this office until his appointment to the
Third Circuit.

Colleagues, I think we should allow the witnesses to testify and
not interrupt them.

Justice Breyer?

TESTIMONY OF THE HONORABLE STEPHEN G. BREYER,
PRESIDING JUSTICE, U.S. SUPREME COURT, WASHINGTON, DC

Justice BREYER. Mr. Chairman and Mr. Chairman of the Com-
mittee, Ranking Member, both of the full Committee and the Sub-
committee, and the other Members that are here, I appreciate very
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much your being here. And we both appreciate very much your
having this hearing.

I have to say I am a little nervous about it. I am not too happy.
Why? Because I am talking about judicial pay. Now, a person talk-
ing about his own pay may be somewhat biased. And he is going
to be thought to be biased.

And moreover, as you pointed out, Congressman, Ranking minor-
ity Member, you are quite right. We make quite a lot more than
the average person. And in a way, here I am talking through you
to your constituents. And how do you tell somebody, a man or a
woman, that you ought to be paid considerably more than they are?

That is not an easy thing to do. And I have thought about it. And
well, I am here. We are here. I think, in part, our being here is
an indication of this topic’s importance because we aren’t here
often.

It is partly what you said, Chairman Conyers. Hamilton said,
you know, the choice is between firm, independent judges or the
bayonet.

And Madison—along with others wrote those words in the Con-
stitution. There isn’t too much about judges in the Constitution. It
is small compared to the other branches. But it does say that they
are to be appointed at a compensation that shall not be diminished.
And it has been diminished a lot in real terms. And we both think
that—and I think a lot of the judges think—that though, I grant
you it is in their interest. But there is a whole stack of newspaper
editorials and others who think this, too, that it has gone too far
and it is a problem and it is a serious problem. And really, I think
that is why we are here.

Now, what do I say to the average man and woman? I tried to
boil it down to four points really. As a former teacher, I like to
have four points. And these are the four points. I would say first
of all, look at these numbers. They don’t show a little diminishment
in judicial pay. They show a lot. And cut it up, down or sideways.
You cut it any way you want.

I say, as you said, Congressman Smith, quite rightly, you go back
over the course of my career, professional career and what you see
is a steadily downward trend. I mean, compensation is real. You
have to pay for food with real dollars. It is not phony, inflated dol-
lars. And when you look in terms of real compensation, what you
discover compared to the average American, that the judge pay has
dropped 50 percent really, just about 50 percent.

Or look at it in terms of the academic profession. I just received
an e-mail from Lou Pollock. Some of you know Lou Pollock. He
started teaching at Yale—he is now a very distinguished district
court judge.

And Lou can remember the dean calling him in and saying some
day if we are lucky we are going to get our pay inched up toward
the level of the Federal judge. Well, it used to be it was 40 percent
behind. Now, today, it is the judge who is 40 percent behind the
professor and the dean is way ahead of that.

Or look at the non-profit sector. That is not the private bar. We
have graphs if you want; if I get a little dull. Look at the graphs
in here. They are pretty interesting. And they will show in the non-
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profit part, the top executives are paid twice as much as the Fed-
eral judge. That didn’t used to be so.

Or if you go and, as you were saying, compare it to the other part
of the government, the executive branch. This is a list of sum-
maries here because the staff at the administrative office went
through, and they just tried to find out by looking at a day’s worth
of advertisements for jobs in the executive branch that pay more
than a Federal judgeship. Well, here is the list. There are five or
six on a page. Now, a lot of them are medical. But some are legal.
And some are purely administrative.

So look at it up, down, sideways. I don’t care how you count it.
And I haven’t even mentioned the private sector. And the only
thing I had mentioned about the private sector—nobody expects—
you are absolutely right—nobody expects in public life—and they
shouldn’t—to make anywhere near the private sector, the private
bar, the private firm. But it used to be it was like three to one.
Now it is seven to one.

So you look any way you want. And I think that number—the
number I usually use is the one that was used here, a Federal
judge’s salary has declined 50 percent compared to the average
American over the last 40 years. Now, my second point, to put the
question to myself: so what? As you said, there are a lot of perks.
What perks? Being a Federal judge is a terrific job. It is a wonder-
ful job. Being in public life has tremendous rewards. So what is the
problem?

And what I say is I can’t prove it, but I say there are bad signs.
Well, what? Well, one bad sign is the number leaving the judiciary.
We looked back over the last few years, and you go back 5 years
or so, and it is approximately 40 fewer judges. That was unheard
of. Go back to the 1970’s, 10 maybe. Where did they go?

Well, the kind of thing that frightens me that I don’t like is I
looked at the roster of a prominent arbitration company. You know,
you don’t have to go into private practice. Arbitration, that is what
you like doing as a judge. I found the names there of 21 former
Federal judges.

And why do I think, “Oh, dear”? And I do think, “Oh, dear.” I
think, “Oh, dear” because it means that there is a risk that this
job which I love—it is not just the Supreme Court, either. It is the
district court, or it is the court of appeals. It becomes a stepping
stone. And Learned Hand said that, or I was told he said that. The
day that that job becomes a stepping stone instead of a capstone,
which is what it is supposed to be, the capstone of a career, not
a stepping stone to some other thing, that is death for the judici-
ary. That is not good.

Well, go look at the roster. And then I go out and say—well, 1
think you said it exactly, Chairman Conyers. It is what I believe.
You say, well, what is it about attraction? Isn’t there a line a mile
long trying to be Federal judges? Yes. And you mean they are all
bad people? No.

A lot in that line are very qualified people, very qualified. Well,
what is the problem? Well, to me the problem is this. Because the
word I use is the word diversity. And diversity—by that I don’t
mean just racial diversity, and I don’t mean just gender diversity.
I mean, I think that the Federal judiciary should have diversity—
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and I believe this very much in my heart. What is it supposed to
be in terms of the personnel? Two things.

Taken as a group, it should represent that community. The Fed-
eral judges should grow out of the community. And as individuals,
that job should be opened to everyone who has the possibility
through intellect, through training, through character. If you have
those qualifications, the judiciary should be open to you, and it
shouldn’t be reserved for the man or woman who saved up $10 mil-
lion or $5 million.

I am not saying eliminate it, but, it shouldn’t be overwhelmingly
people who followed the professional judicial career path, you
know, government and then—I mean, there have been some great
judges who have come out of that path. But it used to be that those
professionals, State court, magistrates, and so forth, it used to be
they accounted for about 20 percent of the judiciary. Today it is
more than half.

Now, that isn’t, I think, what you want. What you want is an
open, diverse judiciary. And you can have a judiciary, you know,
that is a totally professional judiciary. They have that in France.
They have that in continental Europe. And there are many good
judges in that system.

But that system is not our system. And it shouldn’t be our sys-
tem. See what I haven’t said? I haven’t said judges deserve more
money. And I deliberately don’t’ say that because I don’t think
there is a divine spirit that tells us how much money people should
make. But I do think it matters to the nature of the judiciary. So
that is my second point. And I have tried to describe why.

But I have to do more than that for the average man or the aver-
age woman because while you know and you understand what kind
of institution we are dealing with, a lot of people don’t. And I try
to say, well, what is it that you are doing here? You are running
a risk of damaging the judiciary.

People are motivated by a lot of things. And in public life they
are not directly motivated by money. But it is part of the mix. So
I say what you are doing is you are running a risk. A risk of what?
I say it is a risk to the kind of independent judiciary that Hamilton
and? Madison wanted. What is that for me, says the average per-
son?

I try to explain it like this. And I talk to school groups. And I
try to—this is a point I try to make to people. I say, well, look, let
me show you something. I once was in a meeting in Russia. And
Yeltsin was there. And they had judges from all over Russia. And
they were talking.

And Yeltsin came in and said I am going to make you inde-
pendent and I am going to give you a pay raise. Well, they liked
that. And after, they were talking about it, and they were saying
do you think it means the end of telephone justice. I said, what is
that. They said, telephone justice—you must know it. I don’t know.
What is it?

They said, well, telephone justice is when the party boss calls
you on the telephone and says how to decide the case. Well, why
did we do that, they were asking themselves. We know why we did
it. We needed the apartment. We needed the education for our chil-
dren. We needed the perks that a yes response would give.
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And then they asked me. They said, do you have that in the
United States? I said, no. And they looked sidewise. And I say, you
would think I would say that even if the answer were yes. I said
well, it is no. And I went on at such length they began to believe
me.

But what I want to say to the public, the people who aren’t law-
yers is I will tell you one thing independence means. Independence
means no telephone justice. So if you have the misfortune to be in
court, I will tell you you want somebody up there, if you are the
least popular person in the United States, who can handle that job
and is not going to be swayed except by the merits of your case.

Then I like to repeat sometimes something that I heard Alan
Greenspan say. He said that if he was going to have one reform
for a lot of the countries that want development, he would say have
an independent judiciary so that when a contract dispute comes up,
there will be a judge there who understands how to deal with it
and who will be fair. And then there will be the investment. And
then you will have the prosperity.

And then sometimes I like to tell the story—I won’t go into too
much length. But I love this story because it is true. And I go
back—I usually tell the students particularly about two or three
cases. I say I would like to tell you about the Cherokee Indian case
because that was a case in Northern Georgia where the Georgians
took over the land. And the Supreme Court said that the land be-
longs to the Cherokee Indians. And Andrew Jackson supposedly
said well, John Marshall made his decision. Let him enforce it.

And Andrew Jackson sent troops. And those troops went not to
enforce the law. They went to evict the Indians. And the Indians
went from Georgia to Oklahoma. A lot of them died. And there are
a lot still there that are descendants.

So I said I want you to compare that case to a case that was one
of my favorites that happened more than 100 years later that is
called, as you know, Cooper v. Aaron. And in Cooper v. Aaron there
was another public official who wanted to defy the law. He was
Orval Faubus. And Orval Faubus stood in that schoolhouse door
and he said, “I have the militia. You may have the judges, but I
have the militia, and I am not going to do it. I am not going to inte-
grate the schools.”

And President Eisenhower, a different president at that time,
called in the 101st Airborne. And they went there. And the para-
troopers took those Black children by the hand, and they walked
into that White school. And what I wanted to tell the 10th-graders
is that was a great day for America. That was a great day.

I once had a Russian paratroop general at the court. He was the
man who had been in charge of the missiles. And he turned the di-
rection of the missiles. And I told him the story of that case. And
I said it shows you that the paratroopers and the judges must be
friends.

But you see, you take controversial cases. You take your choice.
And I have heard people say this, and I say it. Where are those
bayonets on the street? They aren’t there. Is it because people don’t
feel strongly? No, they feel strongly.

But they have learned no bayonets, no riots, no force. Hamilton
was right. American citizens have learned how to follow the law.
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Now, I described that in 5 minutes because I want you to see
what I feel every day when I look, I am sitting there, and I look
out across that courtroom and I see people of every race, every reli-
gion, every point of view. And they are in front of us, and they are
resolving their disputes under the law.

Now, I do say this because I want you to see emotionally what
I feel about this institution. And so, you say well, what has that
to do with the pay? And I say in my mind, that is the connection.

The connection is what risks do you want to run with that insti-
tution? And in my mind, it is no more than a risk. You can’t prove
it. But it is a big risk. And I wouldn’t run that risk at the point
that the numbers start to show up where they are.

And that is really my last point. My last point is, well, is the ju-
diciary, are the judges special? No. No, compared to Congress, com-
pared to the executive branch. And I believe your pay is right in
the same place, the same place with the same problem. And I say
if you start over a course of 40 years cutting the pay at the top of
the forest service, you will find after 40 years that those trees
aren’t quite as well taken care of.

And if you over a period of 40 years cut and cut and cut the real
pay of the foreign service, you will find that there are more mis-
takes. And then there can be a snowball, you know. Cut at the top,
morale drops, the job isn’t done quite as well. You don’t attract
quite the people you once did. And it is slow and insidious. And
over time, you find that treasure that you had is gone, or if not
gone, weakened.

I think it is the same with the other institutions. But I am a
judge. And I have devoted more than 20 years to that job. And I
believe I understand the institution. And every part of me says
what is true every day, that this is a treasure to have, that court-
room where people come in and decide their disputes under law.

And I see the judiciary pay 50 percent down. I see that as a gen-
uine threat. And I hope very much the country—and it is the coun-
try won’t run the risk with this institution. That is why I am here.

Thank you.

[The prepared statement of Justice Breyer follows:]
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PREPARED STATEMENT OF THE HONORABLE STEPHEN G. BREYER, PRESIDING JUSTICE,
U.S. SUPREME COURT, WASHINGTON, DC

Judicial Compensation and Judicial Indepeundence
Statement of Justice Stephen Breyer
April 19, 2007

Mr, Chairman, Members of the Committee,

I appreciate your invitation to testify today about judicial
compensation. While it is certainly an honor to be invited, I am
not happy to be here. That is because I must discuss judicial pay,
the severe erosion of real compensation levels, and the connection
between that erosion and the institution’s health. Since I am a
judge, there is an obvious degree of self-interest. And I fear that
this self-interest may lead the public to discount what I say when I
attempt to demonstrate that the compensation problem ultimately
threatens harm to the American public, whom our independent
federal judiciary seeks to serve.

Moreover, I am testifying about real compensation levels
that are higher than those of the average American. It is not easy
to explain to any man or woman why my pay should be higher
than his or hers. Finally, I am making an exception to an important
practice. Separation of powers concerns, which both Legislative
and Judicial Branches share, have limited the occasions on which
members of the Supreme Court have testified before Congress.

I do so today because I believe that something has gone
seriously wrong with the judicial compensation system. Compared
to the average American, real judicial compensation levels over
time have fallen by nearly 50%; and that decline threatens to
weaken the institution. Perhaps by appearing on behalf of the
judicial institution and speaking directly to you in the Legislative
Branch, who are facing a similar problem, I can help to explain the
problem, and why something must be done.
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I

I begin with the Constitution’s Framers. The Framers
emphasized the importance of judicial independence and the
connection of compensation with that independence. Alexander
Hamilton sought constitutional guarantees that would help to
assure that the Judicial Branch, though the “weakest Branch” of
the federal government, would remain strong and independent. He
said that the “independence of the judges, once destroyed, the
constitution is gone; it is a dead letter, it is a vapor which the
breath of faction in a moment may dissipate.”

What did Hamilton mean by the term “independence”? My
colleague Justice Ginsburg has written that independent judges are
judges who do not act on behalf of particular persons, parties, or
communities. They serve no faction or constituency. And they
strive to do what is right in each individual case, even if the case in
question should pit the least popular person in America against the
most powerful government in the world. Justice Kennedy recently
captured the point when he noted: “Judicial independence is not
conferred so judges can do as they please. Judicial independence
is conferred so judges can do as they must.”

How did the Framers seek to assure that independence?
They were aware, as the Declaration of Independence states, that
the English King had “made Judges [in the colonies] dependent on
his will alone, for the tenure of their offices, and the amount and
payment of their salaries.” They wrote into the Constitution
guarantees that federal judges would serve “during good
behaviour” and that the judges’ compensation ‘“shall not be
diminished during their continuance in office.” And they expected
that around these guarantces would arise traditions of
independence, supported by customs and understandings, which
together would assure a truly independent judicial branch.
Hamilton pointed out the obvious: “If the laws are not suffered to
control the passions of individuals, through the organs of an
extended, firm and independent judiciary, the bayonet must.”
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In a word, the Framers saw the need for an “extended, firm
and independent” judicial branch. And they saw a connection
between that goal and judicial compensation. My testimony will
focus upon that connection.

II

To state the problem in a nutshell: The real pay of federal
judges has diminished substantially over nearly four decades. The
gap between judicial compensation levels and compensation levels,
not just in the private sector, but also in the non-profit sector and in
academia, has widened substantially. The result is a threat of
serious harm to the federal judicial institution and ultimately to the
public that it serves.

A few facts will help to show what I mean. First, in real
terms (which measures pay in constant dollars to take account of
inflation), the pay of federal judges has dramatically declined over
the past several decades. Between 1969 and 2007, real pay for
federal district court judges will have declined nearly 27%. During
the same period the real pay of the average American worker is
projected to have increased by more than 23%. To restore the
relationship between judges’ real pay and the real pay of the
average American, a federal judge’s paycheck would have to make
up for that nearly 50% decline. I add that the same is true with
respect to Members of Congress.

Second, I shall for the moment put to the side any
comparison with the private sector. Government does not and
should not offer the monetary awards available in the private
sector. But consider a comparison between judicial salaries and
compensation offered in certain non-profit sectors of the legal
profession. There too we find a widening gap. In 1969 when I
began teaching law, a top professorial salary (for teaching and
writing) was $28,000; the Dean received $33,000; and a federal
judge received $40,000, about 40% more than the professor.
Today, salaries alone (without compensation for consulting) of top
professors at leading law schools can exceed $300,000; a Dean’s
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salary at several important schools exceeds $400,000; but a federal
district judge receives $165,200, approximately half of what the
top professors are paid. Indeed, the January 2003 Report of the
National Commission in the Public Service, which was chaired by
Paul Voicker, pointed out that salaries paid to CEOs of average
non-profit organizations were far higher than those paid to federal
judges. Today, CEOs of large non-profits on average make nearly
double the salary of a federal district court judge.

Third, breaking my promise to put the private sector to the
side, I want to offer a glimpse of the temptations that lurk there. If
the figures show a gap in judicial pay and certain non-profit sector
jobs, here they show a chasm the size of the Grand Canyon.
Partners’ salaries at large firms are on average more than $1
million per year. But from temptation’s point of view what is
important is not the sheer size of the salary but the significant
widening of the chasm. Twenty years ago, a federal judge’s salary
was about 1/3 what that judge would have made as a partner at a
large firm; today it is about 1/7 as much. Indeed, you probably
have heard about the young law school graduate who, after he
leaves his first job as the federal judge’s law clerk, makes more
money in his first year of practice than the judge. While that story
was once hyperbole, today it is an everyday reality.

Fourth, many positions in the Executive Branch of the
Federal Government now offer salaries far higher than the salaries
of district court judges (or Members of Congress). The Office of
Thrift Supervision, for example, recently recruited for five high-
level positions, offering annual salaries of up to $305,166. The
Federal Deposit Insurance Corporation, the Securities and
Exchange Commission, and quite a few other agencies offer
salaries to lawyecrs, as well as to administrators and medical
personnel, of $200,000 or more. The Administrative Office
compiled a list of offers for vacant Executive Branch positions
(including many medical and similarly technical positions) paying
more than a federal judge’s salary. The list, with each position
placed on one page, is more than an inch thick.
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Finally, for purposes of completeness, I include a few
international comparisons. Those who join the federal judiciary
used to believe, and still believe, they are becoming members of
the world’s finest judiciary. They also found that their pay was
higher than that of judges elsewhere. Today, they often find that it
is considerably lower. Indeed, federal district court judges in the
United States now receive only 2/3 of the salaries of their judicial
counterparts in Australia and approximately 1/2 of their judicial
counterparts in England.

The upshot is that however one looks at real judicial
compensation, across time, with an eye toward “profit,” “non-
profit,” or “foreign” salaries, or through a comparison with change
in the real compensation level of the average American, one
consistently finds declines and gaps that are serious in nature and
that have worsened significantly over time.

III

These figures and the underlying reality reveal a problem.
That problem is not about what judges as individuals might in
some metaphysical sense “deserve” to be paid. Many Americans
are paid less than what morality suggests they “merit.” In this
world, there is no pay scale that accurately measures an
individual’s “just deserts.” But if the problem has little to do with
a scale of merit, it has everything to do with institutional strength.

How does the compensation problem adversely affect the
health of the judicial institution? For one thing, declining pay
means financial insecurity. And unlike many Americans who do
not have a choice, judges who worry about how to educate their
children do have a choice. They can leave the bench. They may
return to law practice. Or, they can enjoy the non-pecuniary
benefits of a job in the non-profit world while also finding the
money needed to pay for college tuitions by becoming law school
deans or highly paid arbitrators or mediators. (One prominent
dispute resolution firm offers the services of twenty former federal
judges.) When I became a federal judge in 1980, it was extremely
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unusual to hear of a judge leaving the Bench to take a job
elsewhere. But since just last year, ten Article III judges have
departed from the bench. Seven of those ten judges sought
employment in other sectors of the legal community. This is not a
one-year blip. Indeed, in 2005, nine Article III judges departed
from the bench. Four of the nine joined a private firm that
provides arbitration and mediation services. Of course, one cannot
be certain of the role financial insecurity played in any individual’s
decision to leave the bench. Such decisions always reflect a mix of
motives, some unknown even to the departing judge. But I suspect
that declining real compensation played a significant role.

The departures themselves mean that the judiciary has lost
fine judges. But far worse is the message that the departures send
to others. They suggest that the financial problem is real. And if
that is so, and if departure is the remedy, some applicants or the
public at large may come to think of a judicial appointment, not as
the “capstone,” of a legal career but as a way station. Indeed, any
perception that a judicial appointment is a “stepping stone”
towards a more lucrative undertaking would seriously harm the
judicial system, for it is directly at war with judicial independence.

For another thing, the decline in real pay levels can make a
difference with respect to the pool of applicants. 1 do not mean
that there is a shortage of applicants. I do mean, however, that a
federal judgeship should not be reserved primarily for lawyers who
have become wealthy as a result of private practice, or for those
whose background is that of a judicial “professional,” i.e., a state
court judgeship or a magistrate position followed by an Article III
appointment. [ do not mean that those who come from those
backgrounds make lesser judicial contributions. To the contrary,
some of our finest judges have previously been state court judges
or magistrates or successful private practitioners. I do mean that a
federal judicial opening should not be beyond the reach of any
lawyer whose qualifications of intellect and character indicate that
he or she is well suited to the job. The federal bench should reflect
diversity not simply in terms of race or gender, but in respect to
professional background as well. A federal district court is a
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community institution. The federal judiciary will best serve that
community when its members come from all parts of the
profession, large firms, small firms, firms of different kinds of
practice, all varieties of government practice, other courts, and
academia.

That diversity, important as it is to the institution, is
gradually disappearing. If one examines the federal district court
judges at the time of President Eisenhower, one finds that only
about 1/5 previously had been state court judges or magistrates. If
we examine appointees in the last fifieen years, however, the
percentage of those whose career has followed a judicial
“professional” path has increased, from about 20% to more than
50% of district court judicial appointments, and the percentage
coming from other sectors has correspondingly declined.

These figures mean that those who followed the judicial
“professional” path accounted for roughly one in five district court
judges fifty years ago, but they now account for more than one out
of every two appointments. I repeat that those who have
previously served as state court judges or magistrates are typically
fine judges. But the growth in the number of such appointments
indicates a judiciary that has become increasingly professionalized.
Many other nations, France and Belgium for example, have
professionalized their judiciaries. But that is not our tradition.
Nor, given the need for federal judges to interpret the Constitution
and apply that document to protect the basic rights of 300 million
Americans, do I believe it is desirable for our Nation to go the way
of continental Europe.  Would a continental style, highly
professionalized judiciary have written Brown v. Board of
Education? Could it have survived that decision’s aftermath? Of
the adverse tendencies of a real salary decline that I have
mentioned thus far, it is the loss of diversity of background and the
increased administrative “professionalizing” of the judiciary that I
most fear.

Finally, there are what I think of as “intangible” harms,
including harms that snowball, each harm building upon the others
in ways that, at first subtly, and then radically, change the nature of



20

an institution. Based upon my own experience in government, I
believe that over time salary differences do matter. Continuous
cuts in the salaries at the top in any sector (public or private), cuts
in the salaries of those who lead an organization, may sap the
institution’s strength.  They will lower morale, harm the
institution’s reputation, and diminish its power to attract and to
retain well-qualified employees. These consequences in turn bring
about diminished institutional performance, which then results in
public disenchantment. In the case of the judiciary, intangible
harms of this kind threaten the Framers’ constitutional objective, a
strong, independent judicial institution.

v

In discussing potential harm to the judicial institution, I
deliberately hedge, using words such as “threaten” that indicate
what could conceivably transpire, not what will inevitably occur.
That is because the strength of an institution, and certainly a
judicial institution, depends upon many different factors, of which
monetary compensation is only one (and not necessarily the most
important). Because we are discussing a risk posed to the “firm
and independent judiciary” of which Hamilton spoke, I shall turn
to the related subject of this hearing, judicial independence, and
describe from my own experience a few of the reasons why this
risk is not worth running.

First, I learned what the words “independent judiciary” do
not mean at a meeting of judges I attended fifteen years ago in a
newly independent Russia. [ heard the judges talking about
something called “telephone justice.” That, they said, occurred
when the party boss would call to tell the judge how to decide a
particular case. Why did we do it, they asked each other. We all
know why, they answered: Because we needed the apartment for
our families, the education for our children, the economic
necessities that the Communist Party controlled. In tumn, the
judges asked me whether we had telephone justice in the United
States. I could answer honestly, no. Our judges were independent.
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I believe I convinced them that was so. And how proud I was to
belong to a judicial system where I could simply and truthfully
give that answer.

Second, I remember listening to Alan Greenspan tell an
audience that, if he could create a single institution necessary to
promote economic development and thereby create the conditions
necessary for economic prosperity, it would be an independent
judiciary. That institution would assure the honest enforcement of
contracts, produce investment, and lead to prosperity. I think
about Chairman Greenspan’s statement when I am at the local
supermarket or mall and consider the vast display of high quality
goods.

Third, when I speak to high school students, I often contrast
three Supreme Court cases that illustrate this Nation’s journey
toward judicial independence and the rule of law. The Court
decided the first case, Worcester v. Georgia, about one-hundred-
eighty years ago. In Worcester, the Court determined that land in
northern Georgia belonged to the Cherokee Indians and not to the
Georgians who had seized it. The President of the United States,
Andrew Jackson, then supposedly said, “John Marshall,” the Chief
Justice, “has made his decision. Now let him enforce it.”
President Jackson then sent troops to Georgia, not to enforce the
Court’s decision, but to evict the Indians, who traveled the Trail of
Tears to Oklahoma where the descendants of the few who survived
live to this day.

The Court decided the second case about one-hundred-
thirty years later. The Court held in Cooper v. Aaron that Brown
v. Board of Education meant what it said: Little Rock, Arkansas
must integrate its schools. But Arkansas’ Governor, Orval Faubus,
stood with his state troopers in the schoolhouse door and defied the
Court’s ruling. This time, a different President, Dwight
Eisenhower, dispatched troops but with a mission to enforce, rather
than to reject, the law. And those federal paratroopers took the
black children by the hand and walked with them into what had
been an all-white school.
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Now consider any recent controversial case: eminent
domain? prayer in public schools? even Bush v. Gore? The most
remarkable feature of those cases, I tell the students, is a feature
that rarely receives comment. After the Court issued decisions in
those cases, cases that elicited very strong feelings, no President
needed to dispatch paratroopers to enforce the decree. There were
no riots, no fighting in the streets. Americans who strongly
disagreed with the Court’s decision in some of those cases (and I
disagreed with the Court’s decision in some of those cases) have
nonetheless agreed to follow the law. That is progress. That is
what we mean by a “rule of law.” And it is a hard-eamed lesson
about the rule of law that this Nation has taken to heart over the
course of a history that includes a Civil War and 80 years of legal
segregation.

Finally, when I take my seat on the bench for oral
argument, [ have the privilege of looking out over a courtroom
where many of this Nation’s most important cases have been
decided. In this very room, I sometimes think, Brown v. Board of
Education was handed down. 1 see before me people of every
race, cvery religion, and every point of view imaginable. And I am
confident that, even though those individuals may not always agree
with one another, they will resolve their differences, not in the
street, but in the courtroom. This fundamental trust in the law, this
habit of following the law, this respect for the rule of law, helps to
bind together our three hundred million people as a Nation. As
you well know, not all peoples in all nations resolve their disputes
according to the rule of law. We do. And that is a national
treasure,

An independent federal judiciary plays an important role in
maintaining that rule of law. But the judges cannot act alone.
Trust and confidence in the institution on the public’s part;
integrity, competence, and sometimes courage, on the judges’ part;
respect and understanding on the part of others in public life — all
have important roles to play. The importance of the end result, an
effort by the Nation to realize the promises of its Constitution,
justifies the institution. And, in my view, the importance of that

10



23

end helps to explain why it is unwise to run a significant risk of
harming or weakening the judicial institution.

That is the connection 1 see between the present
compensation problem and judicial independence; and that
connection helps to explain where I believe the claim for
restoration of judicial compensation truly lies.

v

I conclude by making clear that much of what I have said in
respect to the relation between real compensation levels and
institutional strength has general applicability. A strong judicial
branch is no more important to the American public than a strong
Legislative Branch or a strong Executive Branch. The roles those
other Branches play are, or course, no less crucial than our own.
And the continuous cutting of the real salaries paid top officials in
the other Branches threatens the strength of those institutions just
as it threatens the judiciary.

To harm these institutions is to harm the public whom the
institutions serve. That is so whether the institution in question is
the Foreign Service, the Forest Service, the Congress of the United
States, or the federal judiciary. I have spoken of harm in respect to
the judiciary because [ have served as a judge for twenty-six years;
and that is the institution I know best. But I also know that if
Foreign Service officers are not paid properly, we will suffer in the
long run from an inability to work with other nations; if the Forest
Service is not paid properly, the wilderness will surely suffer. And
similarly, without adequate compensation — if Congress permits
the judges’ real pay to erode without redress — we cannot expect
the federal judicial system to function independently and
effectively, as the Constitution’s Framers intended.

I appreciate the opportunity to appear before you and to
address the compensation issue. I am happy to answer questions.
Thank you.

11
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Appendix 1

ts Demonstrating the Decline in Judicial Compensati
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Appendix 2

Excerpt from the Report of the National Commission on the
Public Service (Volcker Commission), January 2003

American College of Trial Lawyers, Judicial Compensation:
Our Federal Judges Must be Fairly Paid, March 2007
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URGENT BUSINESS FOR AMERICA

REVITALIZING THE FEDERAL GOVERNMENT
FOR THE 215T CENTURY

REPORT OF
THE NATIONAL COMMISSION
ON THE PUBUC SERVICE

JANUARY 2003



As noted above, every presidential appointee
must navigate through endless forms and ques-
tionnaires probing into every detail of his or her
life before entering public service. Thousands
of federal employees spend their days investi-
gating the behavior of other federal employees.
Requirements that employees divest themselves
of financial holdings somctimes go beyond
what is rational and can result in unjustified
financial loss to the employee.

P Broabio i

The “cthics” barricrs create a climate of distrust
that limits lateral entry of talent into govern-
ment, which in turn creates a gulf of misunder-
standing and suspicion that undermines govern-
ment performance. Mission-related personnel
interchanges would benefit those in govern-
ment who work with the private sector and
those in the private sector who work with gov-
ernment. At critical junctures in our past —
during the two world wars, for example — such
interchanges contributed vitally to the accom-
plishment of important government missions.
But current ethics laws now prohibit virtually all
such personnel movement.

We urge Congress to make federal ethics rules
cleaner, simpler, and more directly linked to the
goals they are intended to achieve. Specifically,
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we recommend that legislation be enacted to
reduce the number of federal employees
required annually ta disclose their personal
finances and that Congress cnact legislation
recommended by the Office of Government
Ethics and currently pending in the U.S. Senate
to simplify the personnel disclosure forms and
other questionnaires for presidential appointees.

We urge Congress to seek a better balance
between the legitimate need of the public for cer-
tain limited personal information about puhlic
servants, and the inherent rights of all Americans
- even public servants — to protection from
unjustified invasions of their privacy. Such a re-
striking of the balance, we firmly believe, will
make public service much more attractive to the
kinds of talented people government must recruit
and retain in the years ahead.

RECOMMINDATION 9@
Congress should grant an immediate and
significant increase in judicial, executive, and
legislative salaries to ensure a reasonable rela-
tionship to other professional opportunities.

Judicial salaries are the most egregious example
of the failure of federal compensation policics.
Federal judicial salarics have lost 24 percent of
their purchasing power since 1969, which is
arguably inconsistent with the Constitutional
provision that judicial salaries may not be
reduced by Congress. The United States cur-
rently pays its judges substantially less than
England or Canada.
Stephen Breyer pointed out in testimony before

Supreme Court Justice

the Commission that, in 1969, the salaries of
district court judges had just been raised to
$40,000 while the salary of the dean of Harvard
Law Schoo! was $33,000 and that of an average
senior professor at the school was $28,000.

That relationship has now been crased. A recent
study by the Administrative Office of the ULS.
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Courts of salaries of professors and deans at the
twenty-five law schools ranked highest in the
annual U.S. News and World Report survey found
that the average salary for deans of those schools
was $301,639. The average base salary for full
professors at those law schools was $209,571,
with summer research and teaching supplements
typically ranging between $33,000 and $80,000.
Federal district judges currently carn $150,000."°

Also in testimony before the Commission, Chief
Justice William Rehnquist noted that "according
to the Administrative Office of the United
Srates Courts, more than 70 Article [Il judges left
the bench between 1990 and May 2002, either
under the retirement statute, if eligible, or sim-
ply resigning if not, as did 2n additional number
of bankruptcy and magistrate judges. During
the 1960s on the other hand, only a handful of
Article 1l judges retired or resigned.”

The fag in judicial salaries has gone on too long,
and the potential for diminished quality in
American jurisprudence is now too farge. Too
many of America’s best lawyers have declined
judicial appointments. Too many senior judges
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have sought private sector employment — and
compensation — rather than making the impor-
tant contributions we have long received from
judges in senior status.

Unless this is revised soon, the American people
will pay a high price for the low salaries we
impose on the men and women in whom we
invest responsibility for the dispensation of jus-
tice. We are not suggesting that we should pay
judges at levels comparable to those of the part-
ners at our nation’s most prestigious law firms.
Most judges take special satisfaction in their
work and in public service. The more reason-
abie comparisons are with the leading academic
centers and not-for-profit institutions. But even
those comparisons now indicate a significant
shortfall in real judicial compensation that
requires immediate correction

Executive compensation has reacbed a similar
crisis. Today, in some departments and agen-
cies, senior staff are paid at a higher level than
their politically appointed superiors. We recog-
nize that some appointecs enter office with
enough personal wealth to render salaries irvel-
evant, while others see great value in the pres-
tige and future earning potential associated with
high public office. Increasingly, morc are
dependent on the salary of an employed spouse.
But the good fortune — or tolerance for sacri-
fice — of a few cannot justify the financial bur-
dens that fall on the many.

Cabinet secretary pay rose 169 percent between
1969 and 2001. Bur in that same period,
according to the Bureau of Labor Statistics, the
Consumer Price Index for urban consumers
increased 391 percent.
200t dollars, the salaries of cabinet secretaries
have actually declined 44 percent since 1969
During this thirty-two year period, the salaries

Measured in constant

of cabinet officers have lost more than 50 per-
cent of their value with respect to the median
family income "

AN
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EXECUTIVE PAY COMPARISON
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in assets, povate toundations {(amily represent thase with 2 $250M in assets, private foundations tindependent) represent
those with 2 $1B 1 assets, and rotal average equals the average safary of an exceutive level officer from the above groups

These declines in real compensation have real degrees. Most had extensive experience in the
effects. Too many talented people shy away from  management of large organizations. Excellence
public service because they have large mortgages in government performance requires excellent
to pay, children in college, or other financial obli-  leadership. We must be willing to pay enough
gations that cannot be met on current federal to bring such leaders into puhlic service and to
salaries. Too many others enter public service but  keep them there.
stay too briefly for those same financial reasons.

To restore fairness and improve the appeal of
It is difficult to generate public concern about puhlic service, we believe appointees’ salaries
the salaries of senior fedcral officials because  must be raised. They need not equal the salaries
those salaries are higher than the average com-  of senior corporate executives or even approach
pensation of workers nationwide. But the com- those. But they should be on a par with the
parison is not apt. The talent and experience  compensation of leaders in educational and not-
needed to run large and complex federal enter-  for-profit organizations, or even with counter-
prises are not average. Lighty-seven percent of part positions in state or local government. it is
the people appointed by President George W.  not unreasonable in our view that a secretary of
Bush in his first year in office had advanced state should be paid a salary that compares with




a university president or that a secrctary of edu-
cation should earn what a superintendent of a
large urban school district eams.

Legislative salaries have shown the same gener-
al decay as executive salarics. Few democracies
in the world expect so much from their nation-
al legislators for so little in compensation.
Indeed, salaries of members of Congress fail
well below the compensation of the nation's top
college and university presidents and the execu-
tive directors of its largest philanthropic foun-
dations and charitable organizations. We
believe that members of Congress merit a salary
that is commensurate with comparable salaries
in the educational and not-for-profit sectors.
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CEOCOMMEND )
Congress should break the statutory link
between the salaries of members of Congress
and those of judges and senior political

0N o]

appointees.

Congress has traditionally tied the salaries of
senior exccutive branch employees and federal
judges to its own. In 1989 the linkage was set
in statute. Given the reluctance of members of
Congress to risk the disapproval of their con-
stituents, a phenomenon first seen in 1816,
Congress has regularly permitted salaries to fall
substantially behind cost-of-living increases and
trends in private, educational, and not-for-prof-
it compensation.

‘We are aware that recent research suggests that
pay disparities at the middle and lower levels of
the federal workforce may be less significant
than previously believed. However, the “pay
gap” at the top of the salary structure is indis-
putable, as are its consequences in lost morale
and uncertain accountability. Its consequences
are also clear in the presidential appointments
process, which must increasingly focus on the
relatively affluent or those for whom an

NATHONAL O

appointment represents a dramatic increase in
compensation, neither of which is appropriate
in itself for public service

We believe that members ot Congress are enti-
tled to reasonable and regular salary adjust-
ments, but we fully understand the difficulty
they face in justifying their own salary increas-
es. They must answer to the voters when they
make such choices, and most of the voters have
annual incomes significantly lower than mem-
bers of Congress. Whatever political difficul-
ties they face in setting their own salaries, how-
ever, members of Congress must make the qual-
ity of the public service their paramount con-
cern when they consider salary adjustments for
top officials of the other branches of govern-
ment. We believe that executive and judicial
salaries must be determined by procedures that
tie them to the needs of the government, not
the career-related political exigencies of mem-
bers of Congress

R OPURLLY STRVOY 23



Although members of Congress have the power
to adjust their own salaries, judges and senior
executives do not have such power. Under cur-
rent law, they are at the merey of Congress
That
mercy should not be strained by the inherent

when it comes to salary adjustments.

38

difficulty of congressional salary decisions.
Salaries for leaders of the other branches shouid
be based on the compelling need to recruit and
retain the best people possible. Unlinking con-
gressional salaries from theirs is an important
first step in accomplishing that.

OPERATIONAL EFFECTIVENESS
IN GOVERNMENT

The federal workiorce must Be reshaped, amd the systems that support it must be rooted in new

personned man

As noted earlier, much of Title 5, the section of
the ULS. Code that regulates the public service,
was written at a time when government was com-
posed largely of lower-leve} employees with refa-
tively routine tasks that required few specialized
or advanced skills. The principal purpose of
much of the substance of Title 5 is to protect fed-
eral workers from political influence, from arbi-
trary personnel actions, and from unfair and
inequitable treatment compared to other federal
workers. Those are important protections to pre-
scrve. But they must coexist with a much broad-
er recognition of the nceds of modern agencics
to perform missions that are more complex and
much more specialized than those of the govern-
ment for which much of Title 5 was written.

In recent years, Congress has begun to permit
some exceptions to Title 5 constraints for agen-
cies facing critical mission challenges or person-
nel needs.” We believe these experiments have
demonstrated beyond a doubt that, in the per-
formance of mission-related functions, agencics
often benefit when they are liberated from Title
5 constraints. And we believe the results of
those experiments should now be extended
much more broadly across the government.

eneni prowiptes that ensure much higher fe

Ay of government performance.

The simple fact is that many agencies would
perform better if they had greater freedom to
design personnel recruitment strategies and
define conditions of service, more latitude to
assemble competitive compensation packages
and align compensation policies with perform-
ance criteria, expanded freedom to reorganize
to meet emerging needs, and greater authority
to use contracted outsourcing when that is the
most efficient way to meet mission objectives.

We clearly recognize the risks in some of these
new approaches, especially when they are
deployed unevenly. In the development of the
new Transportation Security Agency, for exam-
ple, we have seen how greater management and
compensation flexibility in one agency can can-
nibalize others that lack that flexibility. Federal
employees act rationally; the best are drawn to
environments where their opportunities to
advance in their careers and their compensation
are affected by their performance. When one
agency follows that principle and another does
not, employees will naturally be drawn away
from the latter and toward the former. That is
one reason why we believe it is time to treat
these matters as government-wide issues, not
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AMERICAN COLLEGE OF TRIAL LAWYERS

he American College of Trial Lawyers, founded in 1950, is composed of

the best of the trial bar from the United States and Canada. Feliowship
in the College is extended by invitation only, after careful investigation, to those
experienced {rial lawyers who have mastered the art of advocacy and those
whose professional careers have been marked by the highest standards of
ethical conduct, professionalism, civility and coliegiality. Lawyers must have a
minimum of 18 years’ experience before they can be considered for Fellowship.
Membership in the College cannot exceed 1% of the total lawyer population
of any state or province. Fellows are carefully selected from among those who
represent plaintiffs and those who represent defendants in civil cases; those
who prosecute and those who defend persons accused of crime. The College
is thus able to speak with a batanced voice on important issues affecting
the administration of justice. The Coliege strives to improve and elevate the
standards of trial practice, the administration of justice and the ethics of the trial
profession.
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An independent judiciary is critical to our society; and fair compensation is essential to
maintaining that independ.

The current levels of judicial compensation are not fair; and the inadequacy of
those levels is having an adverse impact on the administration of justice
in the federal courts.

The current system of linking judicial salaries to Congressional salaries makes little sense.
If federal judicial salaries are to be linked to a benchmark, it should be to the salaries of
their counterparts in other countries.

v



45

JUDICIAL COMPENSATION:
OUR FEDERAL JUDGES MUST BE FAIRLY PAID

Executive Summary

No one can seriously dispute that an independent judiciary is critical to our system of
government and to our way of life.! The Founding Fathers gave us a system of government with
three distinct and independent branches, designed to serve as checks and balances against one another,
to ensure our life, liberty, and pursuit of happiness. If our judiciary is to maintain its independence
and serve its critical constitutional function, judges must be fairly compensated in order to attract and
retain the very best candidates.

Sadly, we do not now compensate our judges adequately. Since 1969, as the real wages
adjusted for inflation earned by the average U.S. worker have increased approximately 19%, federal
judicial salaries have decreased by 25%.? Starting salaries for new law school graduates at top tier
law firms now equal or exceed what we pay district court judges. Our federal judges make less than
many law schoo! professors and a fraction of what most could make in private practice. As a result,
good judges are leaving the bench at an alarming rate. Judicial vacancies are increasingly being filled
from a demographic that is not conducive to a diverse and impartial judiciary.

Chief Justice Roberts describes this state of affairs as nothing less than “a constitutional
crisis that threatens to undermine the strength and independence of the federal judiciary.” The
American College of Trial Lawyers joins Chief Justice Roberts — and countless others — in calling for
a substantial increase in judicial compensation commensurate with the importance and stature the
federal judiciary should and must have. And the College has a specific suggestion for the amount of
the increase. We assumne — we know — that our federal judiciary is no less important to our society
than the judges of the country from which we adopted our legal system are to their native land.
Judges in England are paid twice as much as their counterparts in the U.S. We believe that our federal
Jjudges ought to paid at icast as much as English judges; so we propose a 100% raise from current
compensation. At that, our judges will arguably still be underpaid for the service they provide our
society, but it is a start.

We recognize that the increase we propose is a substantial sum of money But the cost is a
mere 5% of the $6.5 billion federal court budget, and it is a rounding error — one hundredth of 1%
— of the overall $2.9 trillion federal budget. It should be seen as a modest, sound investment in an
independent judiciary; it is an investment necessary to preserve our constitutional framework.

1 “Judicial independence™ is an oft misunderstood phrase. Chief Justice Michael Wolff of Missouri, in his 2006 State of the Judi-
ciary address, explained that the term should not be interpreted to mean that a judge is free 1 do as he or she sees fit but rather
that courts need to be fair and impartial, free from outside influence of political intimidation. Chief Justice Randall Shepard of the
Indiana Supreme Court puts it thus: “Judicial independence is the principle that judges must decide cases fairly and impartialty,
sclying only on the facts and the law.”

»

Bureaw of Labor Statistics CPI-U Index/inflation Calculator: Social Seourity Administration Nationel Average Wage Indexing
Series.
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Of all the grievances detailed in the Declaration of Independence, none was more galling than
the lack of independence imposed by King George on Colonial judges:

He has made Judges dependent on his Will alone, for the tenure of their offices, and
the amount and payment of their salaries.

Declaration of Independence, July 4, 1776. English judges were assured life tenure during
their “good behavior” by the Act of Settiement of 1700, but their Colonial counterparts served at the
pleasure of the King. Their salaries were subject to his whims. Judges beholden to the King, not
surprisingly, often ruled as he pleased, no matter how unfairly. The framers of our post-Revelution
government needed to ensure an independent judiciary.

in 1780, nearly a decade before the U.S. Constitution was ratified, John Adams drafted a
Declaration of Rights for the Massachusetts State Constitution, which declared:

It is the right of every citizen to be tried by judges as free, impartial
and independent as the lot of humanity will admit.

The concept of judicial independence — that judges should decide cases, faithful to the law,
without “fear or favor” and free from political or external pressures - remains one of the fundamental
comerstones of our political and legal system. As Alexander Hamilton explained, once the
independence of judges is destroyed, “the Constitution is gone, it is a dead letter; it is a paper which
the breath of faction in 2 moment may dissipate.”™

Fair compensation is critical to maintain that independence. In the Federalist Papers,
Hamilton explained the importance of fair compensation: “[I]n the general course of human nature, a
power over a man’s subsistence amounts to a power over his will." Federalist Papers No. 79. Thus,
the U.S. Constitution contains two critical provisions to defend and preserve judicial independence
for federal judges: (1) life tenure and (2) a prohibition against diminution of compensation.

Inflation is not unique to modern times. The drafters of the Constitution were aware of the
problem, and they took steps to solve it. Explaining that “next to permanency in office, nothing can
contribute more to the independence of the judges than a fixed provision for their support,” Hamilton,
in Federalist Paper No. 79, observed:

it would readily be understood that the fluctuations in the value

of money and in the state of society rendered a fixed rate of
compensation in the Constitution inadmissible. What might be
extravagant today might in haif a century become penurious and
inadequate. Jt was therefore necessary to leave it to the discretion of
the legislature to vary its provisions in conformity to the variations

3 Commercial Advertiser (Feb. 26, 1802) (quoted by Chiet Justice Roberts in his 2006 Year-End Repont on the Federal Judiciary).
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in circumstances, yet under such restrictions as to put it out of the
power of that body to change the condition of the individual for the
worse, A man may then be sure of the ground upon which he stands,
and can never be deterred from his duty by the apprehension of being
placed in a less eligible situation.

A case can be made that the Constitution requires a raise in judicial compensation to ameliorate
the diminution which has occurred over time as the result of inflation.* When the Constitution was
adopted, the Founding Fathers provided that the President was entitled to compensation which can be
neither increased nor decreased during the term of office, while judges were guaranteed there would
be no diminution of compensation; there was no ban on increases in judicial compensation, because it
was contemplated that there might have to be increases. Hamilton explained:

It will be observed that a difference has been made by the Convention
between the compensation of the President and of the judges. That

of the former can neither be increased nor diminished; that of the
latter can only not be diminished. This probably arose from the
difference in the duration of the respective offices. As the President
is to be elected for no more than four years, it can rarely happen that
an adequate salary, fixed at the commencement of that period, will not
continue to be such to its end. But with regard to the judges, who, if
they behave properly, will be secured in their places for life, it may
well happen, especially in the early stages of the government, that

a stipend, which would be very sufficient at their first appointment,
would become too smail in the progress of their service.

d

The prohibition against diminution of judicial salaries was not simply to protect judges; it
was designed to protect the institution of an independent judiciary and thereby to protect all of us.
Society at large is the primary beneficiary of a fairly cc d bench:

{T]he primary purpose of the prohibition against diminution was
ot to benefit the judges, but, like the clause in respect of tenure,
to attract good and competent men to the bench and to promote
that independence of action and judgment which is essential to the
maintenance of the guaranties, limitations and pervading principles
of the Constitution and to the administration of justice without
respect to persons and with equal concern for the poor and the rich.

4 To be sure, in Atkins v United States, 214 Ct. CI. 186 (C1. CL, 1977), a group of federal judges were unsuccessful in arguing that
their rights had been violated because Congress had raised other govemment salaries to adjust for inflation at  different rate
than for judges. The court held that the Constitution vests in Congress discretion in making compensation decisions, so long
as they are not intended as an attack on judicial independence, On the facts in Afkins, the coun found no such atiack. Burt the
effect of inflatton on judicial salaries over the past 30 years has eroded judicial compensation as ¢ffectively as an all-out assault,
A court might well reach a different decision on today’s facts.
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Evans v. Gore, 253 U.S, 245, 253 (U.S. 1920).

The current levels of judicial compensation are not fair; and the inadequacy of those levels is
baving an adverse im dministration of justice in the federal courts.

In the period from 1969 through 2006, the average U.S. worker enjoyed an 18.5% increase
in compensation adjusted for inflation; at the same time, the salaries of district court judges have
decreased by 24.8%. Over the past 40 years, federal judges have lost 43.3% of their compensation as
compared to the average U.S. worker.’ In 1969, although federal judges earned less than they might
in private practice, their salaries were consistent with and generally higher than those of law school
deans and senior professors. But by 2007, law school deans and senior professors are, in general,
eamning twice what we pay our district court judges.

Starting salaries for brand new law school graduates at top law firms now equal or exceed
the salary of a federal judge. A judge’s law clerks can out-eamn their judge the day after leaving the
clerkship.

No one can seriously argue that federal judges have not lost ground. At the same time, it
must be conceded that a federal district judge’s current salary — $165,200 ~ is a substantial sum to
average Americans, the vast majority of whom eam substantially less. But the point is that judges
are not supposed to be average. They should be the best of us, the brightest of us, the most fair and
compassionate of us. The Founding Fathers knew and contemplated that good judges would be a
rare commodity, entitled to the special emoluments of their stature:

There is yet a further and a weightier reason for the permanency
of the judicial offices, which is deducible from the nature of the
qualifications they require. It has been frequently remarked, with
great propriety, that a voluminous code of laws is one of the

inco i ily d with the advantages of a
free government. To avoid an arbitrary discretion in the courts, it
is indispensable that they should be bound down by strict rules
and precedents, which serve to define and point out their duty in
every particular case that comes before them; and it will readily
be conceived from the variety of controversies which grow out

of the folly and wickedness of mankind, that the records of those
precedents must unavoidably swell to a very considerable bulk,
and must demand long and laborious study to acquire a2 competent
knowledge of them. Hence it is, that there can he but few men in
the society who will have sufficient skill in the laws to qualify them
Jor the stations of judges. And making the proper deductions for
the ordinary depravity of human nature, the number must be still
smaller of those who unite the requisite integrity with the requisite
knowledge. These considerations apprise us, that the government

5 Bureau of Labor Statistics CPI-U Index/Inflation Caledator; Social Security Administration National Average Wage Indexing
Series.
6 Chief Justice Robents, 2006 Year-End Report on the Federal Judiciary.

s
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can have no great option between fit character; and that a temporary
duration in office, which would naturally discourage such characters
from quitting a lucrative line of practice to accept a seat on the bench,
would have a tendency to throw the administration of justice into
hands less able, and less well qualified, to conduct it with utility and
dignity.

Federalist Papers, No. 78 (emphasis added).

The fact is that persons qualified to be federal judges can generally command far greater sums
in the private sector and even in academia, So the issue is not whether current judicial salaries might
seem adequate measured against the wages of a typical American; the issue is whether those salaries
continue to attract and retain those relatively few, talented persons we need as judges. Our society
cannot afford to have a federal judiciary overpopulated by persons who can afford to serve at vastly
below-market rates only because their personal wealth makes them immune to salary concerns or
because their personal abilities and qualifications do not d greater ion

P

During the Eisenhower administration, approximately 65% of federal judicial appointments
were filled from the private sector, 35% from the public sector. Since then, the percentages have
gradually inverted: currently, more than 60% of judicial appointments come from the public sector.”
There is nothing wrong with having former prosecutors populate the bench. But too much of a good
thing ceases to be a good thing. A bench heavily weighted with former prosecutors is one which may
lose its appearance of impartiality and objectivity; and appearances aside, it may actually suffer that
loss. It is an undeniable fact that some of the best and brightest lawyers are found in the private sector,
and it is a regrettable fact that fewer and fewer of those persons are seeking appointment to the bench.

At the same time that current compensation levels place unacceptable barriers to attracting
the best possibie candidates for the bench, those levels are forcing sitting judges to rethink their
commitments. Over the pust several years, dozens of competent, able federal judges have left the
bench, many of them making no secret of the financial pressures which led them to do so. In the past
few years, at least 10 federal judges left the bench well before normal retirement age; combined, these
10 judges had 116 years left before they reached the age of 65.% The cost of losing these able jurists
cannot be measured. Put aside the cost of finding their replacements — the cost of locating, screening,
and vetting qualified appiicants, the cost of training the new judges, the cost to the system as the
remaining judges must shoulder the extra workioad until a replacement is sworn in — all of these
things have a cost to society, some measured in money, some measured in the time it takes for the
wheels of justice 1o turn — but put all of that aside. The real cost is that those 10 judges we identify

7 Chief lustice Raberis, 2006 Year-End Report on the Federal Judiciary, p. 3-6.

Judge David Levi has announced he will retire in July 2007; Judge Levi, who has served on the bench for 16 years, is 55. Judge
Nora Manella resigned in March 2006 at age 55 afler 8 years of service. Judge Michael Luttig retired in May 2006 at age 51
with 14 years of service. Judge Roderick McKelvie resigned in June 2002 at age 56 with 10 years of service, Judge $ven Erik
Hotmes resigned in March 2005 at age 54 with 10 years of service. Judge Carlos Moreno resigned in October 2001 at ape 53
with 3 years of service. Judge Stephen Orlofsky resigned in 2001 at age 59 afier 7 years of service. Judge Michael Burrage
resigned in March 2001 at age 50 with 6 years of service fudge Barbara Caufield resigned in September 1994 at age 46 with

3 years of service. Judge Kenncth Conboy resigned in December 1993 at age 55 with 6 years of service. Over the past two
decades, scores of other judges have left the bench while still in their prime to pursue more financially rewarding careers.

+5e
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above, (and scores of others like them) had more than 100 years of prospective judicial experience
now forever lost to our society; years they chose to expend in private rather than public pursuits.®
‘The loss is incalculable.

A federal judgeship was once secn as the capstone of a long and successful career; seasoned
practitioners with years of experience and plish pted appoi to the bench,
knowing that they would make some financial sacrifice to do so, but counting on the sacrifice not
being prohibitive. Now, sadly, the federal bench is more and more seen, not as a capstone, but as
a stepping stong, a short-term commitment, following which the judge can reenter private life and
more attractive compensation. As a long-term career, the federal bench is less attractive today for a
successful lawyer in private practice than it is for a monkish scholar or an ideologue. Ann Althouse,
An Awkward Plea, N.Y.Times Feb. 17, 2007 at A15, col. 1

Chief Justice Roberts is not alone in decrying the current situation. Former Federal Reserve
Board Chairman Paul Volcker, as Chair of the National Commission on the Public Service, reported
in January 2003 that “lagging judicial salaries have gone on too long, and the potential for the
diminished quality in American jurisprudence is now much too large.” The Volcker Commission
pointed to judicial pay as “the most egregious example of the failure of federal compensation
policies™ and recommended that Congress should make it a “first priority” to enact an immediate
and substantial increase in judicial salaries. Congress, of course, has yet to do so. In February 2007,
Mr. Volcker published an opinion piece in the Wall Street Jowrnal in which he noted that sad fact.
M. Voicker, observing that federal judges must possess rare qualities of intellect and integrity, stated
that “the authors of the Constitution took care to protect those qualities by providing a reasonable
assurance of financial security for our federal judges. Plainly, the time has come to . . . honor the
constitutional intent.”

The current system of linking judicial salaries to Congressional salaries makes fittle sense. I
federal judicial sajaries are to be linked to a benchmark. it should be to the salaries of their

counterparts in other countries.

Since the adoption of the Ethics Reform Act of 1989, judicial salaries have been linked to
Congressional and Executive Branch salaries. Whatever the reasoning that led to that linkage, it is a
tie which must now be broken. Certainly, there is no constitutional basis for such a linkage. Judges
and members of Congress are equally important to our system of government, but it was never
contemplated that judges and Congressmen be equated. The Constitution contemplated that Congress
would be composed of citizen-statesmen, who would lend their insights and talents to government for
limited periods of time and retumn to the private sector. Judges in contrast, were and still are expected
to serve for life.

But even if it were entirely fair to equate the roles of members of Congress and members of
the bench, the tinkage would still be unfair to the judiciary. Members of Congress are also underpaid.
But members of Congress are limited in their ability to vote themselves a salary increase for the very

9 We use 65 as the normal ceticement age. but. of course, Gedoral jidges selddon retive at that age. most remain active [ar longer and take senior stalus 1o remia on ths bench
and cantribate for many additional years.
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reason that they are the ones who make the decisions. Congress must be appropriately concerned
about awarding itself a raise no matter how well deserved b of the app of self-interest
and the political impact of that appearance. But there is no appearance of impropriety in awarding a
well-deserved increase to judges who have no say in the matrter.'®

Because of linkage, political iderations, which ily impact decisions about
congressional compensation, adversely and unfairly affect judicial compensation. Political
considerations should not dictate how we pay our judges. Indeed, we believe that the Constitution
was designed to immunize that issue from political pressure.

The federal government already pays myriad individuals far more than current congressional
salaries, in recognition that market forces require greater compensation. An SEC trial attorney or
FDIC regional counsel can make $175,000 per year." An SEC supervisory attorney can make over
$185,000 per year. A CFTC deputy general counsel can make nearly $210,000 per year. The chief
hearing officer at the FDIC can make in excess of $250,000 per year; the managing director of the
OTS can make in excess of $300,000 per year.'* The OCC compensates its employees in nine pay
bands, a full third of which include salaries with possible maximums in excess of $183,000."

A February 2007 search of the government website posting open positions as of that date
returned 343 availabie jobs with possibie salaries in excess of a federal judge’s salary; 208 of those
postings have salaries in excess of $200,000, 48 in excess of $250,000.

Interestingly, the two countries with legal and constitutional systems most closely analogous
to ours, Canada and England, have no links between judicial and legislative salaries; both countries
pay their judges at different (higher) rates than other government officials — and both countries pay
their judges significantly more than we do. The Canadian counterparts to our Supreme Court justices
and federal judges receive salaries approximately 20% greater than U.S. judges:

u.s. Salary Canada™ Can$ Rate uUs. §
Chief Justice $ 212,100.00 Chief Justice 297,100.00 0.863 256,397.30
Appellate Judges $ 17510000 Puisne Judges 275,000.00 0.863 237,325.00
District Judges § 165,200.00 Federal Judges 231,100.00 0.863 199,439.30
10 The Constitution {eft Congress free to vote itself a raise or a salary cut. Abmost immediately, at least one of the Founding Fathers

thought betler of that, and the “Madison Amendment” was proposed in 1789, along with other amendments which became the
Bill of Rights. The Madison Amendment would have allowed Congress to increase congressional salaries, but no increase could
take effect untyl an intervening election — which would allow the voters an opporiunity to express their displeasure with sucha
move. But while the Bill of Rights amendments sailed through the originai 13 states, it look more than 200 years to obtain the
necessary percentage of states 1o ratify the Madison amendment; it finally became the 27th Amendment in 1992 when Alabama
became the 38th slate to ratify.

1 For those not conversant with govemment acronyms: SEC is the Securities & Exchange Commission; FDIC is the Federal
Deposit Insurance Ci CFIC is the C ies Futures Trading Ct OTS is the Office of Thrift
Supervision; OCC is the Office of the Comptroller of the Currency.

12 Facts assembled by the Administrative Office of the Courts, February 8, 2007

13 OCC Pay band VI has salaries ranging from $98,300-8183,000; pay band VIII ranges from $125,600-$229,700; pay band IX

ranges from $163,100-5252,700. Sec www.occ treas. gov/iobs/salaries him.

14 Daw provided hy Raynold Langois, FACTL, Langlois Kronstrom Desjardins, Avocats, Montréal (Québec)
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In England, a Member of Parliament earns 60,277 Pounds — approximately $120,000. A High
Court judge, the equivalent of a federal district court judge, is paid 162,000 Pounds, approximately
$318,000. English judges make nearly twice what their American counterparts earn:

u.s. Salary England™ £ Rate Us. $
Chief Justice §212,100.00 Lord Chief Justice 225,000.00 1964  §441,900.00
Appellate Judges $175,100.00 Lords of Appeal 194,000.00 1.964 $381,016.00
District Judges $165,200.00 High Court 162,000.00 1.964 $ 318,168.00

It is ironic — our forebears split from England and formed our great, constitutional democracy
in no small part because of the manner in which King George exerted influence over colonial judges
by controliing their compensation; Now, two centuries later, England has provided sufficient judicial
compensation to assure the recruitment, retention, and independence of good judges, while we
pay our judges less than we do numerous mid-level government employees and recent law school
graduates. Our Founding Fathers would find this state of affairs unacceptable. Our judges are at least
as valuabie to our society as Engtish judges are to theirs. And our judges should be paid accordingly.

A 100% salary increase will still leave our federal judges significantly short of what they
could eamn in the private sector or even in academia. But such an increase will at least pay them

the respect they deserve and help to isolate them from the financial pressures that threaten their
independence.

The College is not the first and undoubtedly will not be the last to advocate for a substantial
raise for our judiciary. In addition to Chief Justice Roberts and former Fed Chairman Volcker, we join
the American Bar Association, which has adopted a resolution in support of increased compensation.
We join countless other state and local bar associations who have done likewise. We join the General
Counsels of more than 50 of the nation’s largest corporations who wrote to members of Congress on
February 15, 2007 urging a substantial increase. We join the deans of more than 125 of the nation’s top
law schools who made a similar appeal to congressional leadership in letters dated February 14, 2007.
We join the editorial staffs of numerous publications, including the New York Times, the Detroit Free
Press, the Albany Times Union, the Chattancoga Times Free Press, the Seattle Post-Intelligencer, the
Orlando Sentinel, the Pasadena Star-News, the St Petersburg Times, the Anchorage Daily News, the

Akron Beacon Journal, the New Jersey Star Ledger, the Raleigh-Durham News, the Boston Herald and
the Scripps Howard News Service, all of which have advocated for salary increases. And we join the
signers of our Declaration of Independence in recognizing the need to unlink judicial pay from political
considerations. We are not sure we can say it any better than the editors of the Chattanooga Times:

Al Americans, of course, should want our judges to be among the
most stable of our nation’s lawyers, to be well-trained men and
women of integrity, dedicated to absolute impartiality in upholding
the Constitution and the law — with no political or philosophical
agenda for “judicial activism.”

And we should pay enough to justify the best.

15 Dats obtained from Depariment for Constitutiona Affairs, see www.dca.pov.uk.
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Testimony of Associate Justice Anthony M. Kennedy
before the
United States Senate Committee on the Judiciary
Judicial Security and Independence
February 14, 2007

Mr. Chairman and Members of the Senate Committee
on the Judiciary.

Thank you for the opportunity to testify today.

The subject of your hearing is “Judicial Security and
Independence,” matters of interest to all of us who are
committed to preserving the Constitution and advancing
the Rule of Law. With me today are Judge Brock Hornby
of the United States District Court for the District of
Maine, and also Chairman of the Judicial Branch
Committee of the Judicial Conference of the United
States; James Duff, Director of the Administrative Office
of the United States Courts; and Jeffrey Minear,
Administrative Assistant to the Chief Justice of the
United States.

Judge Hornby has submitted a statement on the subject
of personal judicial security and financial disclosure. Its
conclusions appear to me to be correct, but he is more
familiar with the details of your proposed legislation. I am
sure he can answer any detailed questions you have.

The subject of judicial independence, and in fact the
meaning of that phrase, ought to be addressed from time
to time so that we remain conversant with the general
principles upon which it rests and to ensure that those
principles are implemented in practice.

Introduction
These principles invoke two basic phrases in our civics
vocabulary, “Separation of Powers” and “Checks and
Balances.” We sometimes use these terms as if they were
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synonymous and interchangeable. This is accurate in
some contexts. In both theory and practice, however, the
two principles can operate in different directions, with
somewhat different thrusts. The principle of Separation of
Powers instructs that each branch of our national
government must have prerogatives that permit it to
exercise its primary duties in a confident, forthright way,
without over-reliance on the other branches. This creates
lines of accountability and allows each branch to fulfill its
constitutional duties in the most effective and efficient
manner, So it is that Congress has the sole power to
initiate all legislation, which includes, of course, the power
of the purse. The President takes care that the laws are
faithfully executed and is vested with the power to pardon.
The judiciary has the power and duty to issue judgments
that are final. The judiciary, of course, also has life tenure
and protection against diminution in salary. These are
the dynamics of separation.

Checks and balances, to some extent, have an opposing
purpose and work in a different direction. While
separation implies independence, checks and balances
imply interaction. So it is that both the executive and the
judicial branches must ask Congress for the resources
necessary to conduct their offices and perform their
constitutional duties.

Members of our Court should be guarded and restrained
both in the number of our appearances before you and in
the matters discussed, in order to ensure that Article 111
judicial officers do not reach beyond their proper, limited
role. When Congress holds hearings to assist in the
preparation of its appropriations bills, members of our
Court appear with some frequency before the
Appropriation Subcommittees of both Houses. Our
experience has been that in the hearings of the
Appropriation Subcommittees the testimony by members
of the judiciary, including members of our Court, has been



56

a useful part of the interactive dynamic. The questions
from Committee members tend to go beyond the limited
subject of financial resources. We try not to range too far
afield, but we find that our discussions have been
instructive for us and, we trust, for the Members of the
Committees.

Both here and abroad, students and scholars of
constitutional systems inquire about the appearance
before Congress by judicial officers on appropriations
requests. They are fascinated by it. It is an excellent
illustration of the checks-and-balances dynamic. Our
request for funds to fulfill our constitutional duty is no
formality. The requests and the legal dynamic are real.
The process illustrates the tradition arrived at through
centuries of mutual respect and cooperation.  This
tradition requires that the Judiciary be most cautious and
circumspect in its appropriations requests. Congress, in
turn, shows considerable deference when it assesses our
needs. This is a felicitous constitutional tradition.

Mr. Chairman, the request to appear before your
Committee gave us initial pause, for our recent custom
has been to limit our appearances to those before the
Appropriation Subcommittees. We should not put you in
an awkward position by frequent appearances, and we
think for the most part judicial administration matters
should be left to the judges who are members of the
Judicial Conference of the United States. Yet because of
our respect for you and your Committee, and because of
the importance of judicial independence in our own time
and in our constitutional history, we decided, after
discussion with the Chief Justice and other members of
our Court, to accept your invitation. It is an honor to
appear before you today.

I
The provision of judicial resources by Congress over the
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years is admirable in most respects. Your expeditious
consideration of the pending court-security bill is just one
example of your understanding of our needs. Our facilities
have been, and are, the envy of the judiciaries of the
several States and, indeed, of judges throughout the
world. Our staff, our libraries, our electronic data
systems, and our courthouses are excellent. These
resources have been the special concern of Congress. Your
interest, your oversight, and your understanding of our
needs set a standard for our own States and for nations
around the world.

Just one example is the Federal Judicial Center. When
visitors come to Washington, we recommend they observe
it to learn how a successful judicial-education center
functions. Those visitors are awed by what they see. As
you know, the Center produces an elaborate series of
programs for judicial education, under a small budget
emphasizing turn-key projects.

Around the world, the allocation of scarce resources to
judiciaries is, to be candid, a tough sell. There are urgent
demands for funds for defense; for roads and schools; for
hospitals, doctors, and health care; and for basic utilities
and necessities such as clean water. Even rich countries
like our own find it hard to marshal the necessary
resources for all these endeavors. What, then, is the
reception an elected representative receives when he or
she tells constituents the legislature has increased
funding for judicial resources? The report, to be frank, is
not likely to generate much excitement.

Perhaps this is an educational failure on our part, for
there is a proper response to this predictable public
reaction. It is this: An efficient, highly qualified judiciary
is part of the infrastructure necessary in any society that
seeks to safeguard its freedom. A judiciary committed to
excellence secures the Rule of Law; and the Rule of Law is
a building block no less important to the advance of



58

freedom and prosperity than infrastructure systems such
as roads and utilities. Without a functioning, highly
qualified, efficient judiciary, no nation can hope to
guarantee its prosperity and secure the liberties of its
people.

The Committee knows that judges throughout the
United States are increasingly concerned about the
persisting low salary levels Congress authorizes for
judicial service. Members of the federal judiciary consider
the problem so acute that it has become a threat to judicial
independence. This subject is a most delicate one and,
indeed, is difficult for me to address. It is, however, an
urgent matter requiring frank and open exchange of
views, Please permit me to make some remarks on the
subject.

I

As I have tried to convey, separation of powers and
checks and balances are not automatic mechanisms. They
depend wupon a commitment to civility, open
communication, and good faith on all sides. Congress has
certain functions that cannot be directed or initiated by
the other branches; yet those prerogatives must be
exercised in good faith if Congress is to preserve the best
of our constitutional traditions. You must be diligent to
protect the Constitution and to follow its letter and spirit,
and, on most matters, no one, save the voters, can call you
to account for the manner in which you discharge these
serious responsibilities. This reflects, no doubt, the deep
and abiding faith our Founders placed in you and in the
citizens who send you here.

Please accept my respectful submission that, to keep
good faith with our basic charter, you have the unilateral
constitutional obligation to act when another branch of
government needs your assistance for the proper
performance of its duties. It is both necessary and proper,
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furthermore, that we as judges should, and indeed must,
advise you if we find that a threat to the judiciary as an
institution has become so serious and debilitating that
urgent relief is necessary. In my view, the present
Congressional compensation policy for judicial officers is
one of these matters.

Judges in our federal system are committed to the idea
and the reality of judicial independence. Some may think
the phrase *“judicial independence” a bit timeworn.
Perhaps there has been some tendency to overuse the
term; there may be a temptation to invoke it each time
judges disagree with some commonplace legislative
proposal affecting the judiciary. If true, that is
unfortunate, for judicial independence is a foundation for
sustaining the Rule of Law.

Judicial independence is not conferred so judges can do
as they please. Judicial independence is conferred so
judges can do as they must. A judiciary with permanent
tenure, with a sufficient degree of separation from other
branches of government, and with the undoubted
obligation to resist improper influence is essential to the
Rule of Law as we have come to understand that term.

Judicial independence presumes judicial excellence, and
judicial excellence is in danger of erosion. So at this
juncture in the history of the relationship between our two
branches my conclusion is that we have no choice but to
make clear to you the extent of the problem as we see it,
with the hope your Committee will help put the problem
into proper perspective for your own colleagues and for the
nation at large.

It is my duty, then, to tell you, Mr. Chairman, that in
more than three decades as a judge, I have not seen my
colleagues in the judiciary so dispirited as at the present
time. The blunt fact is that the past Congressional policy
with respect to judicial salaries has been one of neglect.
As a consequence, the nation is in danger of having a
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judiciary that is no longer considered one of the leading
judiciaries of the world. This is particularly discordant
and disheartening, in light of the care and consideration
Congress has generally given in respect to other matters of
judicial resources and administration.

The current situation, in my submission, is a matter of
grave systemic concern. Let me respectfully suggest that
it is a matter Congress in the exercise of its own
independent authority should address, in order to ensure
that the essential role of the judiciary not be weakened or
diminished. You are well aware of threats to the judiciary
that history has deemed constitutional crises, such as the
Court’s self-inflicted wound in Dred Scott or the ill-
conceived 1937 Court-packing proposal. These were
constitutional crises in the usual sense of the term. So
too, however, there can be systemic injury over time,
caused by slow erosion from neglect. My concern, shared
by many of my colleagues, is that we are in real danger of
losing, through a gradual but steady decline, the highly
qualified judiciary on which our Nation relies. Your
judiciary, the Nation's judiciary, will be diminished in its
stature and its capacity if there is a continued neglect of
compensation needs.

The commitment and dedication of our judges have
allowed us to maintain a well-functioning system despite a
marked increase in workload. In 1975, when I began
service on the Court of Appeals for the Ninth Circuit,
there were approximately 17,000 appellate cases filed. By
2005, that number had quadrupled to nearly 70,000 cases.
The increase in the number of judges has not kept up. In
1975 each three-judge panel heard approximately 500
cases per year; by 2001, the number had risen to over
1,200. Without the dedicated service of our senior judges,
who are not obligated to share a full workload but do so
anyway, our court dockets could be dangerously congested.
It is essential to the integrity of the Article III system that
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our senior judges remain committed to serving after active
duty and that those now beginning their judicial tenure do
so with the expectation that it will be a lifelong
commitment.

Despite the increase in workload, the real compensation
of federal judges has diminished substantially over the
years. Between 1969 and 2008, the real pay of district
judges declined by about 25 percent. In the same period,
the real pay of the average American worker increased by
eighteen percent. The resulting disparity is a forty-three
percent disadvantage to the district judges. If judges’
salaries had kept pace with the increase in the wages of
the average American worker during this time period, the
district judge salary would be $261,000. That salary is
large compared to the average wages of citizens, but it is
still far less than the salary a highly qualified individual
in private practice or academia would give up to become a
judge.

Since 1993, when the Ethics Reform Act’'s Employment
Cost Index pay adjustment provision ceased operating as
Congress intended, the real pay of judges has fallen even
faster. Inflation caused a loss of real pay of over twelve
percentage points, while the real pay of most federal
employees has outpaced inflation by twenty-five
percentage points.

Former Federal Reserve Chairman Paul Volcker has
advocated raising the salary of federal district judges to
remedy this decades-long period of neglect. His proposal
would at least restore the judiciary to the position it once
had. My concern is that any lesser increase would be
counterproductive  because it would indicate a
Congressional policy to discount the role the federal court
system has as an equal and coordinate branch of a
constitutional system that must always be committed to
excellence.

It is disquieting to hear from judges whose real
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compensation has fallen behind. Judges do not expect to
become wealthy when they are appointed to the federal
bench; they do expect, however, that Congress will protect
the integrity of their position and provide a salary
commensurate with the duties the office requires. For the
judiciary to maintain its high level of expertise and
qualifications, Congress needs to restore judicial pay to its
historic position vis-a-vis average wages and the wages of
the professional and academic community.

A failure to do so would mean that we will be unable to
attract district judges who come from the most respected
and prestigious segments of the practicing bar. One of the
distinguishing marks of the Anglo-American legal
tradition is that many of our judges are drawn from the
highest ranks of the private bar. This is not the case in
many other countries, where young law school graduates
join the judicial civil service immediately after they
complete their legal educations. Our tradition has been to
rely upon a judiciary with substantial experience and
demonstrated excellence. Private litigants depend on our
judges to process complex legal matters with the skill,
insight, and efficiency that come only with years of
experience at the highest levels of the profession.

There are two present dangers to our maintaining a
judiciary of the highest quality and competence: First,
some of the most talented attorneys can no longer be
persuaded to come to the bench; second, some of our most
talented and experienced judges are electing to leave it.
In just the past year, two of the finest federal district
judges in California have left for higher-paying jobs
elsewhere, one in academia and the other in the state
judiciary. The loss of these fine jurists is not an isolated
phenomenon. Since January 1, 2006, ten Article II1 judges
have resigned or retired from the federal bench. It is our
understanding that seven of these judges sought other
employme