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Committee on the Judiciary

Washington, D 205136216
One Bunbeed Tenrh Congress

"March 8, 2007

Thc Honorablc Alberto R. Gonzales '
Attormey General of the United States
U.S. Department of Justice

950 Pennsylvania Avenue, NW-
Washington, DC _20530 '

. Dear Mr. Attomey General:

We wnte {o foilow up on thc heanings held in the House and Senatc Judlcnary
Comimittees this week conceming the forced resignations of six U.S. Attomeys At these
hearings, a number of important disclosures were made, several of which raise very troubling
legal questions about the conduct of officials-at the Justice Department, Because of these |
concerns, and in order to further our investigation, we ask that you make available to us certain
officials at the Department for follow-up questioning. next week and that you pmvnde us wuh
certain crmcal documents and mfon‘nanon _

At our heanngs'we leamed of a number of tmubliﬁg matters -An'l_ong ot.hetf;things:

. Two of the fired U.S. Attorneys, Mr. Bogden and Mr. Charlton, testified that they were
~told by Mr. William Mercer, the Acting Associate Attorney General, that they were fired
for political reasons in order to put others in those positions so they could build their
* resumes, contrary to the claim by Justice Department ofTicials that they were fired for
“performance related” reasons.  Many of the rationales for the terminations offered by
Mr. Moschella at our hearing do not appear to hold up to scrutiny. For example, Mr.
‘McKay was ailegediy terminated because of his promiotion of an information shanng
" program, even though he was praised for this work and his program was selected to be 2
pifot program by the Department. Mr. Cummins was allegedly terminated in part because
" he was rumored to want to leave before his term was finished, even though he testified he
had never told that to anyone at the Department prior to his resignation. Mr. Charlton
was allegedly terminated because hie wanted the FBI to tape the confessions of alleged
child molesters to facilitate their convictions, even though the Deputy Attorney General’s
~office had asked him not to resign over this xssue and asked him to initiate a pilot
program on this matter.. ‘

. M Iglesias and Mr. McKay testified that there were several cfforts made to influence
their prosecutoriul decisions, For example, Mr. Iglesiay testified that he felt “leancd on™
and “sickened” by ex parfe congressional contacts, and Mr. McKay testified that he
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The Honorable Alheno R Gonzales S
Page Two . : ,
March 8, 2007

received a-call from a congressional representative apparently intended to pressure him to

pursue a criminal vote fraud investigation, and subsequently stated that he was asked

: durmg an interview with White House Counsel Harriet Miers to explain why he had
“mishandled” that issue. This t&snmony raises serious issues conccmmg possﬂ:le undue

influence and obstmctlon of justice. : :

. Mr Cummins testified that he received a call from Michael Elston, Mr McNulty s Cluct'
" of Staff, who informed him that voluntaxy testimony to Congress by Mr. Cummins or any
- of his colleagues would be seen as“a major escalation of the conflict meriting some kind
* of unspecified form of retaliation.” On its face, this testimony raises the possibility that
the Department may have sought to obstruct Congress efforts fo ascertain the tmth
concerrung these firi nngs

.In order to further our investigation and resolve the many contradlcuons between
staternents by the Department and the terminated U.S. Attormeys, we need to interview several
employees at the Department, and accordingly ask that you make them av:ulable to usto
mta'vww within the next week. These mdunduals include: :

e ' -Paul McNulty, Deputy Altomey Gmeral

'+ D.Kyle Sampson, Chief of Staff to the Attomey General;
e Mlchael Elston, Chief of Staff to the Dcputy Attomey General,
. § Mu:hael Battle D:rector, Executive Oﬂice for U S. Attorncys,

'« Monica Goodlmg, Senior Counsel to the Attomcy Gcneml and I.:alson to the Whlte
. House and

+ - William Mercer, United States Attomcy for Montana and Acting Associate Aftommey
General. _ ,
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'.‘The Honorab!e Alberto R. Gonzales :
Page Three :
March 8, 2007

We will aiso réquin: that you providc to us infonnation and documents ncxt- week as |
well.! Specificaily, we request that you supply the following documents and mformatlon in
accordance with the definitions enclosed with this letter:

- ooples of all documents (mcludmg but not fimited to e—ma:ls), eather within the
' Department of Justice or relating to communications between anyone at the Department

and the White House or any other person or entity, concemning the termination of the six

- U.S. Attomeys who testified at our hearing and the seiection of their replacements. This
includes, but is not limited to, any materials relating to the meetings held within the
Justice Department on the subject, communications from or to the White House on the

subject, any lists of U.S. Attorneys to be replaced. any lists of replacement candidates for

their positions, the Justice Department and Administration responses to the controversy
over the firings, and post-termination commumcauons with the ﬁred U.S. Attomeys, _

. copies of all documems relating to commumcauons between the Justice Department and
Members of Congress concemning any of the terminated U.S. Attomeys in advance of
their temunat:ons, - , _

. _ ;copies of all documents relating to communications that'ﬂie Jh&ticc D&pattmcni had with

the terminated U.S. Attorneys during their tenure-in office concerning any failure in their
performance, mcludmg any failure to comply with the Justice Depanment s priorities or

du'ectlvw,

e the names of any Members of Congress who were glveh advance notification of the

" terminated U.S. Attomeys by anyone in the Justice Department, together with the dates of

' any such not:ﬁcanon and

. the names qt‘ all mdmdun!s in the White House and Justiée Department who were,lin any
. respect involved in the decision to seck the resignation of the terminated U.S. Attorneys,
in addition to those identified by Mr. Moschella in his testimony.

'Pursuant to a letter delivered to Mr. Moschella on Monday, March 5, 2007, we had
hoped to receive certain requested documents and information in advance of the hearing. For
* purposes of this letter, any reference to the Justice Department encompasses alt components
thereof, e.g., the. Executive Office for United States Attorneys.
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The Honorable Albérto R. Gonzales
_ Page Four .
- March 8, 2007

' VW;: req_ucsi ‘tha-t you provide the re‘queszed documentary maten;als'and o‘thcr--infonnation A

to us by 6:00 p.m. on Thursday, March 15, 2007, and we will be in touch with your office -

concerning the above individuals. Responses and questions should be directed to the Judiciary
Committee office, 2138 Raybum House Office Building, Washmglon. DC 20515 (tel: 202 225-
o fax: 202 225+ o Thank you for your cooperat:on in this matter :

Sincefely‘,-_

N J : U { ) ' “Linda T. San -
: Chalrman . Chamwoman, Subcommittee on Commercial
: .  and Administrative Law

Enclosure

cc:  Hon. RlchardA Hcﬂllng

* Hon. Lamar S; Smith
"Hon. Ch_nstophc;B -Cannon
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" The term “document” means any written, recorded or graphic matter of any

nature whatsoever, regardless of how recorded, and whether original or
copy, including, but not limited to, the following: memoranda, reports,
manuals, instructions, working papers, records, notes, letters, notices,
confirmations, telegrams, receipts, appraisals, pamphlets, magazme or
newspaper articles, interoffice and intra-office communications, electronic
mail (e-mail), contracts, cables, notations of any type of conversation,

telephone calls, meetings or other communications, bulletins, printed- matter :

computer printouts, teletypes, transcripts, diaries; analyses, summaries,

- minutes, comparisons, messages, correspondence, press releases, circulars,

_reviews, opinions, studies and investigations, questionnaires and surveys, .
and work sheets (and all drafts, preliminary versions, alterations, I

modifications, revisions, changes, and amendments of any of the foregoing,

as well as any attachments or appendices thereto), and graphic or oral

- records of any kind (including without limitation, photographs, charts,

- graphs, voice mails, microfiche, microfilm, videotape, recordings and -
motion pictures), and electronic and mechanical records or representations
. of any kind (including without limitation, tapes, cassettes, disks, computer-

files, computer hard drive files, CDs, DVDs, miemory sticks, and recordmgs)_

and other written, printed, typed or other graphic or recorded matter of any
kind of nature, however produced or reproduced, and whether preserved in -
writing, film, tape, disk, videotape or otherwxse. A document beanng any
notation not a part of the original text is to be considered a separate
document. A draft or non-ldenncal copy is a separate document within the
meaning of this term.

The term “commumcatlon means each Manner or means of disclosure or
exchange of information, regardless of means utilized, whether oral,
electronic, by document or otherwise, and whether face-to-face, ina

meeting, by telephone, mail, e- ma:l telexes, dlSCUSSlOl’lS releascs personal '

delivery, or otherwise.
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From: Sampson, Kyle [Kyle.Sampson@usdoj.gov]

Sent: Friday, December 08, 2006 7:04 PM
To: ) - Kelley, William K. :

Cc: : . Miers, Harriet; Fiddelke, Debble S.
Subject: Re:-Nevada US Atty

Thx for the heads up.

_Sent from my BlackBerry ereless Handheld

————— Original Message-----

From: Kelley, William K. <William: K. Kelleyaewho.eop.gov>

To: Sampgon, Kyle : L

CC: Miers, Harriet <Harr1et Mlers@who eop. gov>, Fiddelke, Debbie 5. <Débbie_S.

' riddelke@who.eop.govs:

) Sent : Fri- Dec 08 18:33:17 2006
“'Subject Nevada us- Atty '

Heads. up: about dlsgruntlement in Nevada . Sen. Ensign's: COS: 1nforms me that the Senator 1s
very unhappy about the dec1slon to let Bogden: go; very unhappy'about its tining;. and:-

doesn '&- understand the urgency They say that they have conflrmed abaut’ & Judges, 5
marshals, and 1 US Attorney, and it hasn't taken less than 9 months for a single one of
those confirmations to be accomplished in a Republican- controlled Congress. Why, . they
ask, leave the office in the hands of an 1nter1m person durlng that period when 1t could
have been Bogden?. -

I explained to him our thinking at some length. But they are unsatisfied, and thefCOS\

said that Ensign would beé calling the A@ to make sure that Bodgen, who they say has done a
- great job for NEvada, gets a fair shake. :
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From: Sampson, Kyle [Kyle.Sampson@usdoj.gov]
Sent: - Wednesday, December 13, 2006 1:46 PM
To: Kelley, William K. '
Subject: Just returned your call

~ I need to chat with you re:’

1.
2. .
3. Griffin
Kyle Sampson
Chief of Staff _
U.S. Department of Justice:
- 950 Pennsyivania Avenue; N.W.
Washington, D.C. 20530
(202) 514-2001 wk.
(202) 305- “sell
kyle.sampson@usdoj.gov
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. “rom: : Sampson, Kyle [Kyle.Sampson@usdoj.gov]

Jent: Tuesday, December 12, 2006 10:34 PM
To: Lee, Kenneth K.

“ubject: - RE: Lam

Myr apo‘logies-for i_ts rambling nature.

----- Original Message-- we=

From; Lee, Kenneth K. [maiito:Kenneth_K. Lee@who eop gov]
Sent: Tuesday, December 12, 2006 10:33PM

To: Sampson, Kyle

Subject: Re: Lam

- Got the voicemall. Thanks. |

----- Original Message-----
From: Sampson, Kyle

To: Lee, Kenneth K. ,
Sent: Tue Dec 12 22:15:46 2006
)ubject RE Lam

t you a v-mall sarller. Pleasecall if you want to dlscuss further.

From: Lee, Kenneth K. [mailto:Kenneth_K. Lee@who eop gov]
Sent: Tuesday, December 12, 2006 6:06 PM

~ To: Sampson, Kyle

Subject Lam

Kyle -

1 just left you a vmcemali but can you give me a brief update on Carol
Lam (USA/S.D. Cal.)? 1 believe that she was one of the USAs under the
replacement plan, Do you know what the basis was for the replacement? -
And do you know if there were any issues/problems when she was

* (presumably) notified of this plan last week? Harriet may be asked
- about it tomorrow, and | wanted to give her the background information

,uet in case '



Thanks,

Yen
456-
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From: Oprison, Ch;iétopher G.

Sent;  Friday, December 15, 2006 1:19 PM -
To:  Monica.Goodling@usdoj.gov '

Subject: Tim Griffin -

Monica - when you get a chance, |.need some information about Tim Griffin. Can you give me a call at your
convenience? Thanks -

Christopher G. Oprison - -
Associate Counsel to the President -
‘phone: (202) 456-

fax: (202) 456~
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Frdm:
Sent:

- To:
Cc:

Sampson, Kyle [Kyle.Sampson@usdoj.gov]
Friday, December 15, 2006 2:32 PM

Oprison, Christopher G,

‘Goodling, Monica

Subject: U.S. Attorney — E.D. Ark.

Chris, we haven't met yet, but I'm sure we will

Wanted to give you a heads up. Bud Cummins, the U.S. Attorney in-Little Rock, announced fo his troops today -
that he is resigning effective Wednesday, December 20. The AG spoke to Sen. Pryor (who had called him about
this earlier-in the week) and informed him that we were going to put Tim Griffin in as U.S. Altorney under an AG
appointment. We're in the process now of giving Sen. Lincoln notice and then will put out a press release today, .
announcing Griffin's appointment. There is a lot of back story here that you may or may not know Call if you
want to discuss. Thanks. _

Kyle- Sampson

Chief of Staff

U.S. Department ofJust|ce

- 950 Pennsylvania Avenue, N. W.
' Washington, D.C. 20530
(202) 514-2001 wk. '

(202) 305-~

-cell

kyle:sampson@usdoj.gov
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From: Sampson, Kyle [mailto:Kyle.Sampson@usdoj.gov]
Sent: Friday, December 15, 2006 2:37 PM

To: Oprison, Christopher G.

Cc: Goodling, Monica

Subject. RE: U.S. Attorney -- E.D. Ark

_Aias no. Butlhave a wmdcw between 3:15pm-3:30pm. Let me know.

From: Oprison, Chrrstopher G. [mailto:Christopher_G._Oprison@who.eop. gov}
Sent: Friday, December 15, 2006 2:35 PM

To: Sampson, Kyle
- Ces Goodling, Monica

Subject: RE: U. S; Attorney -- E.D. Ark.

Kyle - this is one-issue that is front!center on my radar screen. | have had several conversations with Scott
Jennings and with the Counsel about the controversy but, as you might suspect, | am lacking some crucial
background knowledge. - Wil you be available to discuss today at 3:307.

From: Sampson, Kyle [mailto:Kyle.Sampson@usdoj.gov]
Sent: Friday, December 15, 2006 2:32 PM ;

“To: Oprison, Christopher G.

- Ces Goodling, Monica

Subject: U.S. Attorney -- E.D. Ark.

Chris, we haven't met yet, but I'm sure we will.

Wanted to give you a heads up. Bud Cummins, the U.S. Attorney in Little Rock, announced to his troops today

that he is resigning effective Wednesday, December 20. The AG spoke to Sen. Pryor (who had cailed him about

this earlier in the week) and informed him that we were going to put Tim Griffin in as U.S. Attorney under an AG

‘ appo:ntment We're in the process now of giving Sen. Lincoln notice and then will put out a press release today,
announcing Griffin's appointment. There is a lot of back story here that you may or may not know. Call if you

want to discuss. Thanks. _

Kyle Sampson

Chief of Staff

U.8. Department of Justice

850 Pennsylvania Avenue, N.W.
Washington, D.C. 20530

© (202) 514-2001 wk.

{202) 305- sell
kyle.sampson@usdoj.gov
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From: Miers, Harriet =

Sent: Sunday, September 17, 2006 3:13 PM
To: ‘Brosnahan; Jennifer R.; Kelley, William K
Subject: FW Umted States Attorneys

We should talk about this tomorrow morning.

R s Original Message-----
From: Kyle.Sampson@usdoj. gov [mallto Kyle. Sampson@ustJ gov]
Sent: Wednesday, September 13, 2006 4:23 PM
To: Miers, Harriet
: Subject -RE: United States Attorneys

Harrlet, the U.S. Attorney ranks currently break down ag follows:

I. Vacancies w/o Candidates
b. Alaska
E.D. Tenn.
S D.W.V.

IT. USAs Who Have Been {Or Will Be) Nomlnated for Other Things (I am strongly of the view
that we should be- w0rk1ng now to get their replacements selected and in the pipeline)

5.D. Ga. {(Lisa Wood)
N.D. Ind. (Joe Van Bokkelen)
E.D. Mich. (Steve Murphy)
D. Mont. (Bill Mercer)
E.D.N.Y. (Roz Mauskopf)
D.P.C. {(Ken Wainstein)
ITI. USAs Who, Rumor Has It, Will Be Leaving in Coming Months
¢.D. cal. {(Deb Yang)
N.D. Iowa (Chuck Larsen sr.)
M.D. Tenn. (Jim Vines)
IV. USA in the Process of Being pushed Out

E.D. Ark. (Bud Cummins)

V. -USAs We Now Should Consider. Pushing Out

D. Ariz. {Paul Charlton)
5.D. cal. (Carol Lam)
N.D. Fla. (Greg Miller)
D. Me, (Paula Silsby)
W.D. Mich. {Margaret Chiara)
D. Nev. (Dan Bogden)
M.D. Pa. (Tom Marino)
W.D. Wash. {John McKay)
VI. Summary

I am only in favor of executing on a plan to push some USAs out if we really are
ready and willing to put in the time necessary to select candidates and get them appointed
-- it will be counterproductive to DOJ operativns if we push USAs out and then den't have

‘replacements ready to roll: immediately.

matter of Adminigtration policy,

the AG to make USA appointments.
have DOJ take over entirely the vet and appointment.

In addition, I strongly recommend that, as a

we utilize the new statutory provisions that authorize’

We can continue to do selection in JSC, but then should
By not going the PAS.route, we can

give far leéss deference to home-State Senators and thereby get (1} our preferred person

1
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-appolnted and (2) do 1t far faster and more efficiently, at 1ess polltlcal cost to the
Whlte House. . .

Let me know when you have read thls, I have one follow up 1tem I would want to do
over the phone. What say you9

Kyle

----- Orlglnal Message----- -

_From Harriet Miers@who.eop.gov [mallto Harrlet Mlers@who eop.govl .
Sent: Wednesday, September 13, 2006 2:39 PM

To: Sampson, Kyle

Subject: United States Attorneys

Kyle, any current thinking on holdover U. S. Attorneys? Any recent word on Debra_Yaﬁg!s
'1ntentlons° : ' :
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From: ' Kyle.Sampson@usdoj.gov : _
Sent: ~ Sunday, September 17, 2006 3:41 PM B .

To: - Miers, Harriet

Subject: - 'Re: United States Attorneys

No worries. At your convenience.

———*—Orlglnal Mesgsage-----

From: Harriet Mierse@who.eop.gov <Harr1et Mlers@who eop.gov> "

To: Sampson, Kyle

Sent: Sun Sep 17 15:14:30 2006

Subject: RE: United States Attorneys

Kyle, thanks for this. I have not forgotten I need to follow up on the info, but thlngs
" have been crazy. Will be back in touch!

————— Original Message-----

From: Kyle.Sampson@usdoj.gov [mallto Kyle. Sampson@usd03 gov]
Sent: Wednesday, Septembér 13, 2006 4:23 PM

To: Miers, Harriet

Subject: RE: United States Attorneys

Harriet, the U;S. Attorney rankslcurrently break down as follows:
I, Vacancies w/o Candidates

D. Alaska
E.D. Tenn.
S.D.W.V.

II. USAs Who Have Been (Or Will Be) Nominated for Other Things (I am strongly of the view
that we should be working now to.get their replacements selected and in the pipeline)

§.D. Ga. (Lisa Wood)

N.D. Ind. (Joe Van Bokkelen)
E.D. Mich. (Steve Murphy)

D. Mont. (Bill Mercer)
E.D.N.Y. (Roz Mauskopf)
D.D.C

{Ken Wainstein)
IIT. EUSAs.Who, Rumor Has It, Will Be Leaving‘in Cdming Months

C.D. Cal. (Deb Yang)
N.D. Iowa (Chuck Larsen, Sr.}
M.D. Tenn. {(Jim Vines)

IV. USA in the Process of Being Pushed Out
'E.D. Ark. (Bud Cummins)
V. USAs We Now Should Consider Pushing Qut

Ariz. {Paul Charlton}

.D. cal. (Carol Lam)

.D. Fla. (Greg Miller)
Me. (Paula Silsby)

D. Mich. i{Margaret Chiara}
Nev. {Dan Bogden)

D. Pa. (Tom Marino)

.D. Wash. (John McKay}

EXURUEOD
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Vi."Summary_

I am only in favor of executing on a plan to push some USAs cut if we really are
ready and willing to put in the time necessary to select candidates and get them appointed
--. it will be counterproductive to DOJ operations if we push USAs out and then don't have -
replacements ready to roll immediately. 1In addltlon, I strongly recommend that, as a .
matter of Administration policy, we utilize the néew statutory provisions that authorize
the AG to make USA appointments. We can continue to do selection in JsC, -but then should
have DOJ take over entirely the vet and appointment. By not going the PAS route, we can
give far legs deference to home-Staté Senators and thereby get .(1) our preferred person
appointed and (2) do it far faster and more efficiently, at less political cost to the
White House.

Let me know when you have read this; I have one follow up item I would want to do
over the phone. What say you? . ; :

Kyle

————— Original Message----- :

From:; Harriet Miers@who.eop.gov [mallto Harriet Mlers@who eop. gov]
Sent:: Wednesday, September 13, 2006 2:39 PM

To': Sampson, Kyle

Subject: United States.Attdrneys

Kyle, any current thlnklng on holdover U. §. Attorneys? Any receit word on Debra Yang's
intentions? : '

HJC&OSGZ
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From: Sampson, Kyle [Kyle-.Sampson.@usdoj.-gov]

~ Sent: Friday, December 15, 2006 4:45 PM
To: ~ Oprison, Christopher G. -
Ce:. Goodling, Monica

_Subject:  U.S. Attomey - E.D. Ark.
Importance High

" The Senators Chiefs of Staff now have been notified of our intention (1) to put Griffin in as USA under an AG

appointment and (2)toissue a press release out of DO.J today statlng the same.

Chris, | think the Whlte House (you) needs to continue the dialogue wnth the Senators.re our desire to have the
President nominate, and the Senate confirm, Griffin. They think they smell a rat; i.e., that we are doing an end
around of their advice and consent authority by exercusmg the new, unhmlted AG appomtment authorlty

Monica, please be sure that the anf‘ in meetmg with Sen Pryor gets scheduled.

Kyle Sampson

Chief of Staff

U.s. Department of Justice .
950 Pennsylvania Avenue, N.W.
‘Washington, D.C. 20530

(202) 514-2001 wk.

{202) 305- - cell
kyle.sampson@usdoj.gov

£
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. From: ‘G'oodli_ng', Monica {Monica.Goodiing@usdoj.govj '
' Sent: Friday, December 15, 2006 5:21 PM .

To: Samp'son, Kyle; Oprison, Christopher G.

Subject: RE: U.S. Attorney - ED. Ark. '

FYI - To close the loap, the Chief Judge was natified and the district was given the press release for distribution
around 4:50 p.m. It will be.out the door shortly, if it is not already. The PIO was instructed to use OPA’s phone
number for any follow up quest:ons which is our normal practice g:ven that-we are announcing an AG action.

i will ensure that the meeting is set up and staffed_ appropriately, at the Senator's earliest convenience.

From: Sampson, Kyle

Sent: Friday, December 15, 2006 4:45 PM
To: 'Opr!sdn, Christopher G.'

Cc:  Goodling, Monica

Subjact:.  U:S. Attorney - E.D, Ark.
' Importance: High ’

The Senators' Chlefs of Staff now have been notified of our mtentlon (1) to put Griffin in as USA under an AG
-appointment and (2 toi ISSUE a press release out of DOJ today stating the same. -

Chr:s | think the Whrte House (you) needs to continue the dialogue with the Senatofs re our desire to have the
Presndent nominate, and the Senate confirm, Griffin. They think they smeii a rat, i.e., that we are doing an end
-around of their advice and consent authonty by exercising the new, uniimited AG appomtment authonty

M'on-ica-. please be sure‘ that the Griffin meeting:with.Sen: Pryor gets sche_duled-.-

~ Kyle Sampson

‘Chief of Staff

U.S. Department of Justice

950 Pennsylvania Avenue, N.W.

Washington, D.C. 20530

(202) 514-2001 wk.

{202) 305 Coell
kyle.sampson@usdoj.gov
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From: : Goodlmg. Momca [Monica Goodlung@usdol gov}

‘Sent: : Thursday, January 11, 2007 11:36 AM
To: S Sampson, Kyle; Fahrenkopf Leslis

Subject: FW: interview
FYI - Rogerg'has pulled out of candidacy for the Nﬁ positicn.

----- Original Message~----

From: Nowacki, John (USAXO)

Sent: Thursday, January 11, 2007 11:08 AM
To: Goodling, Monica

Subject: Fw: Interview

FYI

Dear Débbie-

Eefere you.ge to any additional trouble or expense, I have: told Sen.
Domenigi that I would be very honored by. the suggeation I- gliould be conaidered but that I
believed others were. msre quallfied for the position. I am not: dure; in good conscience T
can. proceed at this: pcint .

: .e_all three persona publicly identified would be very fine USAB

I would request that you proceed asap with the procesa ‘ ) ot

Thank. you for your time and: conllderation.
Best regarda, Pat ngqra

‘patrick-J. Rogers :
Modrall, Sperling; Roehl Harris & Sisk P, K.
P.0O. Box 2168
Albuquerque, NM 87103-2168
Tel: 505-848
‘Fax- 505-848-

<f11e 17/¢: /Documents%zOand%ZOSettings/pjr/Desktop/Modrall%zOLogo%zOSmal
11.1ipg»>

REQACYED
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4wl uLo. Anwrney dppolintment

From: Sampson. Kyle [Kyle. Sampson@usdol .govj
_ Sent: . Monday, December 18, 2006 1:05 PM
To: Oprison Christopher G.
. Ce: Goodling, Monica |
~ Subject: FW: U.S. Attorney apporntment

FYi —when ! talked to Russell on Friday he asked for the citations to the AG's appointment authority. , |

From: Sampson, Kyle

‘Sent: Monday, December 18, 2006 1:04 PM
) fo: ‘bob._russell .

Subject: U.S. Attarney appofntment

Bob, it tums out there are many ways that a person ‘may become U.S. Attorney:

1. 28U.S. C § 541(a) {“ The President shali appornt by and with the advice and consent of the Senate a Umted
‘ States attorney for each judlcral district.”);

2. 5U8C. § 3345(a)(1) (providing in the event of a vacancy that "the first assistant to the ofﬁce of such officer-
shall perform the functions and dutres of the office temporarily in an acting capacrty %

3 RS 33 45(3)(2) (provrdmg in the event of a vacancy that “the President (and only the Presrdent) may
¢ -sct a person who seives in an office for which appointment is required to be made by the President, by and

nth tha advice and consent of the Senate to perform the functlons and dutres of the vacant office temporaniy in
Tl acting capaczty Y SR S .

4, 5U. S C § 3345(a)(3) (provrdmg in the event of a vacancy that “the President (and only the F'resrdent) may
direct an officer or employee of such Executive agency to perform the functions and duties of the vacant office
temporarily in an acting capacity,” so long as such person has “served in a position in such agency for not less

than 90 days” at a rate “equal to or greater than the minimum rate of pay payable for a position at GS-15 of the
General Schedule”); _

5. 28 U.8.C. § 546(a) (providing that “the Attorney General. may appoint a Unlted States attorney for the dlstnct m
which the ofﬁce of United States attorney is vacant™);, and ‘

B U.S. Const., art. 1, § 2 (‘providing that the "President shail have Power to fill up all Vacancies that may happen
" during the Recess of the Senate, by granting Commissions which shall expire at the End of their next Session").

Of course, as the AG mentioned to the Senator, it remains our hope that the Presadent will nominate Tim Griffin

‘and the Senate will conﬁrm him. Please Iet me know if there is any additional rnformatron we can provide you.
Thanksl! :

Kyle Sampson
Chief of Staff
" .U.S. Department of Justice
950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530
12) 514-2001 wk.
J2) 305: ‘ceil
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—%-—~Or1g1nal Message-----

From: Goodling, Monica [mailto:Monica. GOOdlng@UEdO] govl
‘Sent: Tuesday, December 19, 2006 12:22 PM

To: Oprison, Christopher G.; Sampson, Kyle

‘subjects Another Griffin artlcle

FYI

—*-—-Origlnal Mesaage -----
_ From: griffin ' .
_8ent: Tuesday, December 19, 2006 10:49 AM
" To: Goodling, Monica :
Subject: Another one

Lincoln calls appointment of Rove assistant ‘unfortunate'
By ANDREW DeMILLO Associated Press Writer

' LITTLE ROCK (AP) Arkansas Sen. Blanche Llncoln called Prealdent Bush's decision to
appeoint polltlcal adviser Karl Rove's former assistant as interim U.S. attorney for
eagtern Arkansas ‘ tunfortunate'' because she believes it bypasses the normal approval

~rocess.

v think it's very unfortunadte that. the president would chocse not to go down the normal
iy S L Llncoln, D-aArk., told The Assoclated Presa 1n an 1nterv1ew on Monday.

_ The Justice Department announced Friday that Tim Grlffin would replace Bud Cummlns, who
- plane to resign Dec. 20. There is no maximum amount of time someone ‘can serve as an
-interim U.S. attorney .

"ThlE is a person who's 901ng to bhe 1mplement1ng the law of the land, and I have concerns
from what I read in terms of his politiecal nature,!'' Lincoln said. '‘People need to know
that and the way you know that is by going through the processes. The reason we have
processes and committees and hearinga is so there will be a transparency in the people
. that are golng to serve, and that won't exiat in-this case. _

Arkanaas' lonc Republlcan in Congress, Rep. John Boozman, ‘last week said Griffin was
hlghly qualified. for the position. But Griffin, who worked on President Bush's re-election
- campaign in 2004, likely wouldn't have faced a fair. hearlng in the soon-to-be
'Democratlcally controlled Senate,_Boozman gaid. :

A native of Magnolia,’ Grlffln now gerves as special asgiatant U.S8. attorney for the
eastern district of Arkansas. Griffin has previously served as special agsistant to
President Bush and deputy director of political affairs at the White House, as well as
deputy communications director for the RepubllcanﬂatlonalCommlttee

He recently finished a year of active duty in Iraq and is an Army Reserve major, sexrving
in the Judge Advocate General's Corps.

A spokesman for Sen. Mark Pryor, D-Ark., on Friday criticized the appointment for.aniding
+*he normal app01ntment process. :

e genator ig concerned that, by announcing an 1nter1m (appointment) and not making a

.. .ination, -they're determinlng who the nominee is, '’ Pryor spokesman Michael Teague said
Friday. ''They're basically circumventing the constitutional procesgsg. '’ :
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A Justice Department spokesman has said officials will work with the Arkansas

: congressional delegation '’in the near future'' to make a nomination, .and that Griffin. was
k . nominated on an interim basis because of the timing of Cummins' resignatiomn.

\ ‘'  iincoln said the White Hoiuse had contacted her earlier in the vear and said they were

r -erested in appointing him to Bud Cummins' p051t10n She said her office had expressed
\ . oern ab0ut hlB app01ntment .

"7 don't know that much more about him than you could flnd if you Googled him, '! Linceln-
\ said. ''That's what we dld :
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. otherwise hunker down::. = - '
4. The only-thing really at risk here is a repeal of the AG's appolntment authority We
. intend to have DOJ leg affairs people on notice to work hard to preserve this (House .

- Original Message —————

From: Sampson, Kyle [mailto:Kyle.Sampson@usdoj. gov]
Sent: Tuesday, December 19, 2006 6§:27 PM

To: Oprison, Christopher G. .

Subject RE: Another Griffin erticle

My thoughts:

-1.- I thlﬂk we should gum this to death ask tle Senators to give Tim a chance, meet with
him, give him some time in office. to see how he performs, etc. If they ultimately say,
“no never" (and the longer we.can foreastall that, the better), then we can tell them we'll
look for other candidates, ask them for recommendations, evaluate the recommendations,
interview their candidates, and otherwise run out the clock. All of thie should be done
in "good faith," of course.
2. ©Officially, Tim is the U.S. Attorney, and will identify hlmself as such on pleadings
and other official documents. I think it's fine for us to refer to him as an "interim
U.S. Attorney" in talking points, with the understanding that by "interim U.S Attorney" we
mean AG-appointed (ae cpposed to Presldentlally appointed and Senate conflrmed) U.s.
ttorney.
Overall, I think we should take the temperature way down -- our guy is in there so the
us quo is good for us. Ask for them to consider him; note that he is qualified and
wMng a good: job. whenever asked; pledge to deeire a Senate confirme, ' _Atterney, angd

members won't care about this; all we really need is for one Senator to cbject to language
‘being added to legislative vehicles that are moving through). There is some risk that
_we‘ll loge the authority, but if we don't ever exercise it then what's the point of having
it? (I'm not 100 percent sure that Tim was the guy on which to test drive this authority,
but ‘know that getting hlm appointed was important to Harriet, Karl, etc.)

[ Orlginal MaessBage-----~

From: Oprison, Chrlstopher G. [mallto Christopher_aG. Oprlson@who eop gov]
Sent: Tuesday, December 19, 2006 6: 16 PM

‘To: Sampson, Kyle

Subject: RE: Ancther Griffin article

‘Thanks. I raised that issue with Harriet earlier. Seems to me that (1) Pryor and Lincola
- are taking steps to back DOJ/WH into a corner on Tim Griffin and commit to not commit on
. him aa a nominee; and {(2) "interim" may be a source of confusion or, worse, a term that

Pryor's and Lincoln's office can springboard from to press for their own nominee gather
than rallying behind Tim. What are your thoughts? If this is a Section 546 AG
appointment for unlimited duratiomn, Tim can call himself "US Attorney" rather than
vinterim" or "acting" and our talkers should avoid. referrlng to h1m as "interim." What
are your thoughtsa? : :

—7—-~Or191na1 Message~----
m: Sampson, Kyle [mailto:Kyle. Sampson@usdoj. gov}
: Tuesday, December 1%, 2006 5:36 PM-
. Oprison, Christopher G.
Subject: FW: Another Griffin article
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from what I read in terma of his political nature,'' Lincoln said.

- --~--Original Message-----

‘om:  Scolinos, Tasia ‘
.ent: Tuesday, December 19, 2006 5:34 PM
' Sampson, Kyle; Goodling, Monica
Roehrkasse, Brian

—.gject: RE: Another Griffin artlcle_

I agree - those are stronger talkers.

BR- who in our office took this call? Let's make sure they have these new points if we get
anottier call. Thanks. o :

----- Orlglnal Message-----

From: Sampson, Kyle _

Sent: Tuesday, December 19, 2006 5:30 PM

-To: Goodling, Monica: Scolinos, Tasia -

‘Subject: RE: Another Griffin article

Monica/Tasia, I'm a little concerned about this:

"A'Justice Department spokesman has said officials will work with the Arkansas
congressional delegation ''in the near future''’ to make a nomination, and that Griffin was
nominated on an interim basis because of the timing of Cummins' resignation."

I think would prefer:

* When a U.S. Attorney. vacancy arises, someone needs to he appointed -- even if on an

_interim bagis -- to £ill the vacancy and do the work of the U.S. Attorney.

* Griffin was appointed on an interim basis because of the timing of Cummins' resignation.
* It is our hope that, in every federal district, we'll be able to have a U.S. Attorney
ho was nominated by the President and conflrmed by the Senate.

--Original Message-----

=@ Goodling, Monica
f,_Sent Tuesday, .Decenber 19;. 2006 12:22° BPM _
. To: 'Oprisomn, chrlatopher G.'; Sampson, Kyle

Subject: Another Griffin article
FYI

-----Original Message-----

From: griffin

Sent: Tuesday, December 19 2006 10:49 AM
To: Goodling, Monica

Subject: Another one

Lincoln calls app01ntment of Rove assistant 'unfortunate"

By ANDREW DeMILLO Associated Press Writer

‘LITTLE ROCK (AP) Arkansas Sen. Blanche Lincoln called President Bush's decision to

appoint polltlcal adviser Karl Rove's former assistant as interim U.S. attorney for

_eastern Arkansas '‘'unfortunate'' because she belleves it bypasses the normal approval

process.

''I think it's very unfortunate that the president would choose not to go down the normal
route 1 Lincoln, D-Ark., told The Associated Press in an interview on Monday.

The Justice Department announced Friday that Tim Grlffln would replace Bud Cummina, who
"lans to resign Dec. 20. There is no maxlmum amount of time someone can serve as ahn
rim U.S. attorney. :

.nis is a person who's going to be implementing the law of the land, and I have concerns

''People need to know




. '“The senator is concerned that, by announcing an interim (appointment) and not making a

_ congressicnal -delegation ''in the near future'' to make a nomination, and that Griffin was
nomlnated on an 1nter1m basis because of the timing of Cummins' reelgnatlon

that and the way you know that is by going through the processes. The reason we have
processes and committees and hearings is so there will be a transparency in the people
that are going to serve, and that won't exist in this case.'"

‘kansas’ lone Republican in Congress, Rep. John Boozman, last week said Griffin was
ghly qualified for the position. But Griffin, who worked on President Bush's re-election
vaign in 2004, likely ‘wouldn't have faced a fair hearlng in the soon-to-be
Jcratlcally controlled Senate, Boozman said.

A native of Magnolla, Griffin now serves as special assistant U.5. attorney for the
eagtern district of Arkansas. Griffin has previously served as epec1al'aseletant to-
President Bush and deputy director of political affairs at the White House, as well asg
deputy communications dlrector for the RepubllcanNat1onalcomm1ttee

He recently finished a year of actlve duty in Iraq and is an Army Reserve major, serving
in the Judge- Advocate General‘s Corps .

A Bpokeeman for;Sen. Mark Pryor, D-Ark., on Friday criticized the appointment for avoiding
the normal appointment process. o S g :
nomination, they're detérmining who the nominee is,'' Pryor spokeaman Michael Teague said -

Friday "They're bagically clrcumventing the constitutlonal process. "'

A Justice Department spokesman has said off1c1ale will work with the Arkansas

Llncoln sald the White House had contacted her earlier in the year and said they were
interested in app01nt1ng him. to Bud cummins’' poslticn She said her offlce had expreeeed

.conéern about his appo;ntment

'*I don't know that much more about him than you could find 1f ycu CGoogled him, *! Llncoln
ald t'That's what we did.''

TR
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wd

Scott Jennings

i  gam: Scott jennings
. “t: 12/20/2006 5:15:00 PM

oy Sampson, Kyle;

oy L
g

Subject: wWashington USATTY
Can you give me a couple of talking points on why McKay was in our group to move on?

His brother has a letter in to Karl, and'l know I \_rvill be asked for a response.

" Thanks man -

'\.
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- EDAR article o .' : - ' | o Page 1 of 4

From. Goodhng, Monica: [mailto: Momca Goodlmg@usdo; gov]
Sent: Thursday, December 28, 2006 6:24 PM
To: Sampson, Kyle; Oprison, Chrtstopher G.
Sub]ect- EDAR artlcle

FY;I :

' (Chns - We aiready spoke with THTI about not handllng his own press, and he understands that he needs to work
“through our. Publlc Affairs office in the future.)

New U.S. Attorney Says Job Matters, Not How He Got it (ARKDG)

~ By Linda Satter
Arkansas Democrat—Gazette December 27 2006

Newly appointed as mteﬂm u. s, attorney for the Eastern Dastrlct of Arkansas through a maneuver that has drawn
criticism :

from the state s two reigning: Democrats, Tim. Gnﬁ‘ f says he hopes to turn the spotilght off the way he got the jOb
and onto his ,

'plan to aggresswely fight crime through cooperative efforts. i
.l am honored by the attorney general s decusnon to name me U S attorney,” Griffin said Wednesday, his first day

on the

v job. “l look forward to worklng wnth Sen. [Mark ] Pryor and Sen. [Blanche )| Llncoln to make Arkansas safer he
" said after a long

_ day that began with being sworn in by Chlef U S District Judge Leon Holmes and ended with many of h:s books
“ahd papers yet _ ‘

to be maved intoja comer office from a smaller space down the hall that he has occupied since September.
Just five days earfier, the U. S. Department of Justice announced that Attorney General Alberto Gonzales planned

{o
appoint the 38-year-o!d lawyer from Magnolla to the post that Bud Cummins earlier announced he was vacating

after five years. »

Sens Pryor and Lincoln' immediately expressed dismay that the interim appointment came during a congressional

recess,
- under a provision of the Patriot Act that allows the fill- ing of a vacancy without going through the usual process of

being

nominated by the White House, screened by the Senate Judiciary Committee and voted on by the Senate.
The surprise announcement “denied the Senate the opportunity to carefully consider and evaluate Mr. Griffin's
. qualifications and denied _theA_merican- people the transparency the standard nomination process provides,”
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'EDAR article o : o ' | ; - Page2of4

Lincoln said through -

a spokesrnan ‘ : _
Pryor's press secretary, Mlchael Teague, complained that unless the appountment is foliowed up by a formal

nommatuon it

could end up being a sneaky way for the Bush administration to reward an insider with a plum job wrthout hawng
to prove his

- 'qualifications and ability to be nonpartlsan Teague c:ted Griffin's strong ties to the Republican Party and his
-reputatton asan

aggressave former GOP carnpalgn researcher, at one poant under Karl Rove, Bush'’ s main political adviser and
deputy chief of :

staff.
“We hope we're wrong that they're tryrng to cnrcumvent the process by never nommatlng him,” Teague reiterated

on Frlday, .

‘but he added that the admmlstratton mlght think that Griffin will ]ust evolve into the U 8. attorney from the
- interim post he now

holds Later Fnday. Justace Department spokesman Bnan Roehrkasse addressed those concerns d|rectly,
_ |nd|cat|ng that Griffin's

-'appemtment is indeed meant to be temporary, at teast until it-can go through the formal nomination process. “We
have asked

‘that Sen. Pryor meet wnth the acting U S. attorney,” Roehrkasse said. “We are hopeful that by workmg wrth the
two U S. .

_‘senators from Arkansas, we will make a nomination that the senators support and the Congress: approves
Roehrkasse explarned “When a U. S. attorney resigns, there is a need for someone to fili that position.” He noted

. that
often, the first ass:stant u.s. attorney in the affected district will serve as the actmg u.s. attorney untit the formal

: nommatlon

process begins for a replacement But in this case, the first ass:stant is on maternlty leave,” he sald refernng to
Jane Duke, who- . S

'gave birth to twins earller than expected the same week of the announcement “Tim was chosen because of his

 significant
expenence worklng as a federal prosecutor in bath Arkansas and in the Juetlce Department in Washington, D.

C.,” Roehrkasse

said.
Asked how soon the formal nomination process might begin, he said, “We've put the meeting request out there.

That's
. what we're work[ng on rlght now.” Under the Patnot Act, the intent of appomtments by the attorney general is to

aid nationai

security by ensuring that key law enforcement posts aren't left unoccupied. Ryan James, spokesman for

Arkansas’ only
Republican U. S. congressman, John Boozman, also defended Grlff in's appomtment on Friday, noting that it is
net the same-as a _ _

“true recess appointment,” in which the p,reeident nominates someone to the position, often for the duration of the
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current

' Congress “if's not unprecedented to make acting appointments, for whatever reason * James sald notlng that
President Clmton '

—.did the same thing.
He said Boozman believes that a full Senate confirmation process coutd be unfalr to Griffin because of the

combination of

a new Democratic-majority Congress being seated in January and anf’ n's prior association with Rove, a
‘Republlcan statwart _

The. process could quickly become very pohtrcal and, “He may not get a fair shake as far as his qualn‘“ cations,”.
James said’ ,

of Griffin. James added that Boozman belleves that Griffin is quaiif ed ' '
Griffin acknowledged Wednesday, after being sworn in as the district's 43 rd' chlef federal prosecutor “The way

oneis
appointed to be U. S. attorney is a political process Itisa potmcal apporntment But the moment you become u.

S. attorney,

polltlcs stop . There is no room for poiitics in the U. S. attorney's office. Politics stop at the door.”

He added, “My job is to make sure all Arkansans are treated equally under the law.”
- Indeed, U. S. attorneys across the country are generally of the same political party as the presudent who
nominates thern

While they are required to be lawyers many have iittle actual courtroom experience and heawly rely on the
career“ prosecutors

" inthe off' ice to handle the day-today legai machinations.
‘Many also have used the office as a steppingstone to an elected office. Griffin declrned to.discuss his futire

beyond his

new jOb ' '
- Griffin's legal experience includes 10 years as a JAG (Judge Advocate General ) officer in the U. S. Army

‘ Reserve and the

prosecutlon of 40 crlmlnal cases as an Army prosecutor at Fort Campbell, Ky., mcludmg a case in which a sollder
pleaded guilty- y

to the attempted murder of his platoon sergeant. Griffin also served as senior counsel to the House Government
“Reform .
Committee and was an associate with a New Orleans law firm. .
He graduated with honors, both from Hendrix Coilege in Conway and Tulane Law School in New Orleans.

© - Cummins, a Bush appointee who said he is leaving to pursue other interests, sald he told the Justice Department

more
than a year ago that he would be leaving, to glve the department time to find a replacement
He alsp defended Griffin on Friday, calllng him a friend who is “very competent” and “very capable.”

“I'm not being critical of Sen. Pryor," Cummins said Friday. “| can certainly understand their position. But | think it

will

- eventually all work out.” :
He explained, "It would not surprise me at alt if they ulttmately put Tim through the normal nomination process.”

Cummins, whom Pryor press secretary Teague pralsed as “a fantastic U. S. attorney” who "is respected on both

sides of
the aisle,” said he is “100 percent confident that T|m understands that we don't do politics at the u.s. attorney's

ofﬁce He said
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the department makes that ctear toitsi mcommg prosecutors ant‘ in, who now supervises about 25 attorneys and
35 support staff , . .

members, has worked as an assistant under Cumrnms since September and also worked in the Arkansas office
in 2001 and ‘

12002 as a special assistant, to gain expenence ‘ '

- During that time, he organized and coordinated the department's PrOJect Safe Neighborhoods initiative, a Bush
administration effort to reduce firearm-related violence through close cooperat:on between state and federal law
officers that he :

says is still a pet project of his.
Griffin 'said that smce 2001, the off ice has seen a 390 percent increase |n ‘the number of firearm-related cases it

has taken

on — often taking over local-cases, ‘with Iocal prosecutors consent to-ensure that vrotators face the stricter
penalties. avallable in

-federal court. That includes an absence of parole. anf in noted that he has talked with his counterpart in'the
state s Westem

District, U. S. Attorney Bob Balfe, about worklng as closely as possibte forgnng a seamless reIatlonshcp,
partrcularty where our . _

districts meet, so we can be aggresswe 1n fighting crlme in the Eastern District, the Western Dlstnct or both." He
sald he also _

plans to work closely with U. S attorneys in neighboring states “because cnmlnais aren't concerned with artifi cnal

" borders.” He ..

recently completed a'year of active duty in the U. S Army, lncludmg a stint in lraq. He and his wife of two years,
. Elizabeth, have - _ . .

no children.
“I've had a lot of jobs in my ttfe and what I ve tned to do in each and every one of them is perform with

excellence,” Griffin

’said. "Bud has set a great example as U S. attorney He set the standard and.l am gomg to work hard to meet
_ that standard o _ _

“the best of iny ability.” '
To those who doubt h|m ‘he said, “l am going to ask them to judge me.on my performance
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From: Miers, Harriet -

Sent: Sunday, January 07,2007 4. 54 PM
To: Sampson, Kyle

Subject: USA in Massachusetts -

. 'REDACTED .

Also, | received ancther call from Gerry Parsky who had received a-call from Senator Fein
. was that we were circumventing the' Commission process re the USAs in San Diego an?i Sﬁzlgraigrszzsgy lfsr:n
- the AG appt authoﬂty [ toid him that 1 did not believe that that was correct. | told him that while the AG can’ ang
' _shou!d put someone in on an interim:basis that the intent was to use the process.in each instance. He said she
was concemed that the intarim process was Intanded not to be interim so that it was beang used as a subtarfuge

Am | correct in what I toid Gerry?
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' than'90 days” ata
" 3aneral Schadule™);

From: Sampson, Kyle [Kyle.Sampson@usdoj.gov]
Sent:  Sunday, January 07, 2007 8:59 PM.

To: - Miers, Harriet _

Subject: RE: USA In Massachusetts .

Harriet, thanks for your e-mail.

1 With regard to the U.S. Attorney for the Dlstnct of Massachusetts currently thére is no vacancy. Mtke Suliivan

-is the pressdentlatly-appomted U.S. Attorney there; he aiso serves by presidential designation as the Acting

Director of the Bureau of Alcohol, Tobacco & Firearms (ATF)} under the Vacancies Reform Act. | personally thlnk
that he should be considered for nomination to be the parmanent Director of ATF, but we still are worktng on that

- with PPO. In sum, we are many months away from havmg a vacanoy in the U. S Attomey posutmn ir: Boston, if
-we get one at ail.

2. With regard to the upcomtng u.s. Attomey vacancies in California, you are absolutely correct. Whena =
vacancy arses, an "acting” or “interim” (I.8., non-PAS) UU.S. Attorney must be.identified — someone needs to be in
charga. When there is a gap batween PAS U S. Attorneys, there are many ways that an "acting” or "interim”-U, S
Attomey can be putin ptace‘

*5 U S C.§ 3345(a)(1) (providing in the event of a vacancy that "the. first assistant to the ofﬂce of such ofﬁcar
shall perform the functions and duties of the office témporarily in an acting capacity");

"5 U.8.C. § 3345(a)2) (prowdtng in the event of a vacancy that "the President (and onty.the President) may

direct a person wha serves in‘an office for which appointmaent is required to be made by the President, by and
with the advice and consent of the Senate ta. perform the functions and duties of the vacant office temporarﬂy in
an acting capacity");
* 5§ U.8.C. § 3345(a)3) (providing in the evantof a vacancy that "the Presldent {and. only the President) may
direct an ofﬂcer or employee of sur:h Execut:ve agency to, perform the functions and: duties of the vacant office:
temporarily.in-an-actl it I 1 person has-"servedin a position'in such agenicy for not less

) :_n the: mimrnum rate:of | pay payable-for-a position at GS-15 ofthe

* 28 U.S.C. § 546(a) (prowdlng that "the Attorney General may appoint a United States attorne fo the di

which the office of United Statas attorney is vacant"), and Y for the distrct in
* (J.8. Const,, art. I, §2 (providing that the "Prasident shall have Power to fili-up all Vacancies that may happen
'during the Recess of the Sanate, by granttng Commtsslons which shail explre at the End of their next Sesston")

o In dealing with Senators, we shoutd ba very clear that when thereis.a U.S. Attomey vacancy our policy remains

to consult with the Senators and-come up: with a candidate for presidential nomination and Senata confirmation.

* With regard to "acting" or "intéerim" U.S. Attomeys, DOJ's policy is to (1) consider whether the First Assistant U.S.
Altorney (FAUSA) is suitable to serve automatically, by operation of law (see the first * above), or (2) if not,

whether somaone aise in the USAQ (usually the criminal chlef) or in DQJ generally is suitable to serve pursuant
to one of the other acﬂng or "interim" authonttes :

With regard to the ypcoming California vacancues R

QEBAL’ 1By +, 50 wa'll
need to identify somaona in the office or in DOJ togoin under an AG" appomtment during the time it takes to get
somecne through the Parsky Commission, nominated, and confirmed. I'm not sure what aur assessment is of the

- FAUSA in San Diego; that evaluation is belng conducted now.

' From: Miers, Harriet [mattto Harriet_Miers@who., eop gov]

Sent: Sunday, January 07, 2007 4:54 PM

To: Sampson, Kyle

Subject: USA in Massachusetts

REDACTED
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HEDACTED

. Aiso, 1 recelvad another call from Gerry Parsky who had received. a call from Senator Femstem Her agsartion

the AG appt authority. ! told him that { did not-belleve that that was correct.

was that we were circumventing the Cornmission process re the USAs in San Diego and San Francisco by using

i told him that while the AG can and -
shouid put someone in on an interim basis that the intent was to use the process in-each instance. Me said she

was concerned that the interim process was mtended not to ber mtenm so that it was belng used as a subterfuge.
Am | correct in what | told Gertry?
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no vacancy. Mike Sullivan ls the presidentially-appointed U.5. Attorney there;

"In iealing with Senatcrs,

“rom: ' Miers, Hamet
ant: g Sunday, January 07, 2007 9:07 PM
» Kyle.Sampson@usdoj.gov .
Subject: . Re: USA in Massachusetts
Kyle, thanks. Should I gleen from this that there will be a usual process and that my

‘“indication to Gerry will be correct: - we will pursue putting someone in-place who is

"reviewed by the Commission and nomlnated’ That is without regard to scmeoneé serving as
interim. ' '

—=—~-0Origiral Message-----
From: Sampaon, Kyle

To: Miers, Harriet

Sent: Sun Jan 07 20:58:38 2007

-Subject: RE: USA in Massachusetts

Harriet, thanks for your e~mail.

1. With regard to the U.S. Attorney for the District of" Massachusetts, currently there ia
he also
serves by presidential designation as the Acting Director of the Bureau of Alcohol,
Tcbacco & Firearms (ATF) under the Vacancies Reform Act.. I peraonally think that he
should be considered for nomination to be the permanent Dlrector of ATF, but we still are
‘working on that with PPC. In sum, we are many months away from having a vacaﬁcy.in the
U.S. Attorney position in Boston, if we get one-at all.

. With regard to the upcoming U.S. Attorney vacancies in California, you are absolutely
correct. ‘When a vacancy arises, an "acting” or "interim" (i.e., non-PAS} U.S. Attorney

nust be ldentified -- someone needs to be in charge. ' When there is a .gap between PAS U.S.
~torneysa, there are many ways that an actlng" or "interim" U S. Attorney can be,put in
+ace: ; o

|

* § U.S.C. § 3345¢a)(1)- (providing in the event of a vacancy that "the flrst assistant to
the office of such officer shall perform the functions and duties of the ocffice
temporarily in an acting capacity");

* 5 .U.5.C. § 3345(a) (2) (providing. in the event of a vacancy that “the President (and only
the President) may direct ‘a person who serves in an office for which appointment is
required to be made by the President, by and with the advice and consent of the 3énate, to
perform the functions and duties of the vacant office temporarily in an acting capacity");

* 5 .:5.C. 5 3345(a) (3) (providing in the event of a vacancy that "the President (and only

. the President) may direct an officer or employée of such Executive agency to perfo;m the

functions and duties of the vacant office temporarily in an acting capacity," so long as,

“such person has "served in a position. in such agency for not less than 90 days" at a rate

"equal to or greater than the minimum rate of pay payable for a position at G3-15 of the

" General Schedula"}):

« 728 1J.8.C. § %46(a) (providing that "the Attorney General may appolnt a Cniteqd btates
attorney for the district in which .the office of United States attorney is vacant™); and
# U.3. Const., art. II, § 2 (providing that the “President shall have Pcwer to £ill up all

vacancies’ tbat may happen durirg the Recess of the 3enate, by qrantlng Cemmisaicns which
shall expire at the End of their next Session").

oS

we should be very clear that when there i3 a U.35. Atrarney
vacancy sur pelicy remains o consult writh the Senators and come up with -a candidate fzr
presidential nominaticn and Senate confirmation.

With regard to "acting™ or "i‘ncer.m®
J.53. Attormeys, COJ's policy 13 to (1)

ccnsider whether the First Assistann U.3.

. : =Y Attorney
(FAUSA) is suitable to serve autcmatisally, by operation of iaw (see theé First * ibove),
~r (2} if noct, whethar somecre else i1n tne U3SAQ (usually the eriminal chia?) -r in 037
“nerally 13 suitakle o serve pursuant €3 cne of the sther "acting" or "interim"
thonitbles. ‘ :
“With ragard o the ypciming Talifornia wacarcies,
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REDACTED , s0 we'll need to- 1de=nt1f,f somecne in the - .
office or -in DQJ to g¢ in under an AG appointment during the time it takes tc get somecne
through the Parsky Commissicon, nominated, and confirmed. I'm not sure what our assessment
ts of the FAUSA in San Diego; that evaluation is being conducted now.

. From: Miers, Harrliet [mall ~c:Harriet Misrs@who.eop.gov]
_Zent: Sunday, January 07, 2007 4:54 PM

To: Sampson, Kyle

Sukject: USA in Massachusetts

REDACTED :

Also, I received another call from Gerry Parsky who had received a call from Senator
Feinstein. Her assertion was that we were circumventing the Commission process re the
- USAs in.San Dlego and San Francisco by using the AG appt authorlty I told him that [ did
. not believe that that wag correct. I told him that while the AG. can and should put

. someone in on an intsérim basis that the intent.was to use the process in each instance,

He said she was concerned that the interim process was intended not t& be interim so that
it was being used as a subterfuge. Am I correct in what I told Gerry?

. —_—
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From: | Sampson, Kyle [Kyie.Sampson@l-.lsdoj.go'v]

Sent: ' Sunday, January 07, 2007 9:47 PM

To: Miers, Harrist

Subject: RE: USA in Massachusetts

I know, I know -- I never liked the commissions! Herenson and I went round and round on
this. o . : S :

: RE’DACTED - Ctest la vie.

~----Original Message———a—

From: Miers, Harriet fmailto:Harriet Mlers@who eop.govl
Sent: Sunday, January 07, 2007 9:44 PM

To: Sampson, Kyle

‘Subject: Re: ‘USA in Massachusetts

As you know the Comm1581on has been in place g01ng back well before the change in counsel .
so I don't know what debates resulted in its institution. REDACTED '

] - I am just trying to make sure that what I- told Gerry is
right.,; ‘ ‘ . ,

-----0Original Message-----

. From: Sampson, Kyle ] ‘ _

- To: Miers, Harriet ' _ o : _ - : i
Sent : Sun Jan 07 21:30:55 2007 ' :

Subject RE: USA in Massachusetts

As you know I'd prefer dealing dlrectly w1th the the Senators to ascertain candidates

that both the President and the Senators can support for nomination and confirmation, as

opposed to dealing with the unelected, unaccountable, slow Parsky Commissions (whose : ;

~interests, I'm convinced, -are not aligned with the President's). That said, I understand

that the decision to continue to-de€al with the Parsky Commissions has been made. In no

‘case (1nclud1ng E D. Ark.)" am I-in favor of using the AG's ap901ntment authorlty
: X by s in.the Co :

_ : . : “1ht where the’ Presldént would’ nomlnéte Tim
and expect the Senators to glve him a fair shot at confirmation. If they never get there,
then we should try to work with them in good faith to find another suitable candidate.

————— Qriginal Message~——-—

‘From: Miers, Harriet [mailto:Harriet Mlers@who eop gov]
. Sent: Sunday, January 07, 2007 9:07 PM

"To: Sampson, Kyle

Subject: Re: USA in Masgsachusetts

: Kyle; thanks. should I gleen from this that there will be a usual process and that my
indication to Gerry will be correct: we will pursue putting someone in place who is

- reviewed by the Commission and nomlnated7 That is without regard to someone serving as
interim. : : '

----- Original Message-----

From: Sampson, Kyle

" To: Miers, Harriet :

Serit: Sun Jan 07 20:58:38 2007 _ ¢
Subject: RE: USA in Massachusetts

‘ Harriet, thanks for your e-mail.

1. With regard to the U.3. Attorney for the Digtrict of Magsachusetts, currently there is

no vacancy. Mike Sullivan is the pre51dent1ally appointed U.S. Attorney there; he also

serves by presidential de51gnat10n as the Acting Director of the Bureau of Alcchol,

Tobaceo & Firearms (ATF) under the Vacancies Reform Act. I personally think that he
sheuld be considered for nomination to be the permanent Director of ATF, but we still are -
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working on that with PPO. In sum, we are many montha away from hav1ng a vacancy in the
‘U.5. Attorney position in Boston, if we. get one at all.

2. With regard to the upcomlng U.S. Attorney vacancies in Callfornla, you are absolutely
correct. When a vacancy arises, an "acting” of "interim" (i.e., non-pAs) U.S. Attorney-

must be identified -< someone needs to be in charge. - When there is a gap between PAS U.S.

Attorneys, there are many ways that an "acting" or "interim" U.S. Attorney can be put in
. place: .

* 5 J.5.C. § 3345{é)(1} (providing in the event of a vacancy that "thé first assistant to
the office of such officer shall perform the functions and dutles of the office
temporarlly in an acting capa01ty")

* 5 U.8.C. § 3345(a) (2} (providing in the event of a vacancy that "the President (and only,

the President) may direct a person who serves in an office for which appointment is
required to be made by the President, by and with the advice and consent of the Senate, to
perform the functions and dutles of the vacant office temporarily in an acting capacity");
* 5 U,8.C. § 3345{a) {3) {(providing in the event of a vacancy that "the President (and only
the President) may direct an officer or employee of such Executlve agency to perform the
functions and duties of the vacant office temporarily in:.an acting capacity," so long as
such person has "served in a posltlon in such agency: for not less than 90 days" at a rate
"egqual to or greater than the mlnlmum rate of pay payable for a position at GS5-15 of the
General Scheduler);

* 28 U.S.C. § 548(a) (prOV1d1ng that “the Attorney General may ap901nt a Uhlted States
attorney for the district in which the office of United States attorney is vacant"); and
* U.3. Const., art. II, § 2 (providing that the "Preésident shall have Power to £ill up all
Vacancies that may. happen during the Recess of the Senate, by grantlng Comm1591ons which
shall explre at the End of their next Session").

In deallng w1th Senators, we should be very clear that when ‘there is a U. S Attorney
vadancy our pollcy remains to consult with the Senators and come up with a candidate for
presidential nomination and Senate confirmation. With regard to "acting" or "interim"

S U.S. AttorneYs, DoJ's policy is to (1) consider whether the First Assistant U.S. Attorney
(FAUSA) is suitable to serve automatlcally, by operation of law (see the first * above),
or (2) if not, whether someone else in the USAO0 (usually the eriminal chief) or in DOJ
generally is sultable to serve pursuant to one of the other "acting” or "interim":

.authorltles. ‘

With regard to the upeoming California vacancies,

: @ 86 we T nee-ﬁ,o;-dentxfy someone in the
offlce or i DOJ to go in’ under an AG app01ntment during the time It takes to get someone
through the Parsky Commission, nominated, and confirmed. I'm not sure what our assessment
‘is of the FAUSA in San Diego; that evaluation is being conducted now.

"From: Miers, Harriet [mailto:Harriet Miers@who.eop.gov]
Sent: Sunday, January 07, 2007 4:54 PM

To: Sampson, Kyle

~ Subject: USA in Massachusetts

REDACTED

Also, I received another call from Gerry FParsky who had received a call from Senator

Feinstein. Her assertion was that we were circumventing the Commission process re the

'USAs in San Diégo and San Francisco by using the AG appt authority. I told him that I did
not believe that that was correct. I#told him that while the AG can and should put

' someone in on an interim basis that the intent was to use the process. in each instance.

"He said she was concerned that the interim process was intended not to be interim -3¢ that
it was being used ag a subterfuge. Bm I correct in what I told Gerry? - :
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From: - Sampson, Kyle [Kyle. Sémpson@usdoj,gov]

 Sent: Friday, January 12, 2007 9:52 AM

To: ' Hardos, Debbie (USAEQ); Best, David T; Scott-Finan, Nancy, Bullock Katja Trono Robert

. {USMS); Dickinson, Lisa (USMS)

Cc:- Goodling; Monlca Battle, Michael (USAEO) Brand, Rachel; Herlling, Richard; Moschelia,
. William; Kelley, W’Ilaam K Opnson Chnstc:pherG Fahrenkopf Leslie; Stanton CheryIM

Subject: Clearance for Nomination (4)

importance: ngh

REAQ?ED |

" per the Deputy Counsel to the President, the following have been cleared f'or'norn_ination:

" John Wood, to be U.S, Attorney for the Western District of Missouri

Per our regular process, EOUSA will (1) get Weod and: REDACTED lscheduled for thelr final AG/DAG

interviews and (2) prepare and transmit to the WH the noms paperwork. -

Specter. Thanks!

- Kyle Sampson
~ Chief of 5t:
u.s Dép
- 950 Pennsylvanla Avenue, N.W.

.
nent of Just|ce

Washlngton D.C. 20530
(202) 514-2001 wk.

(202) 305 cell
- kyle.sampson@usdoj.gov

. Prior to nommatlon, EOUSA and USMS will notify the current mcum‘bents |n the o.fﬁce.

.~ Also prior to nommatzon DOJ OLA wﬂi prov:de notifi catlons to the home—state Senators and to Sens Leahy and
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From: Oprison, Christopher G.
Sent:  Friday, January 12, 2007 1:34 PM.
To: Goodling, Manica; Sampson, Kyle
Subject: Tim Griffin’ '

Just called and asked about his meeting with the AG/DAG on Tuesday. He had quite a few questions that | could

not answer and sounded concerned about the reason for the meeeting. Monica, Tim said he left you a voicemail.:

~ Anything | should know about or is this internal-DOJ. 1 den't plan on reporting back to Tim with any information
and will leave that to DOJ, but just wanted to make sure you were aware, | '

Christopher G. Oprison

Associate Counsel to the President
phone: (202) 456- ‘

fax: (202) 456--
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From: Sampson, Kyle [Kyle. Sampson@usdo; gov]
Sent:  Friday, January 12, 2007 1:35 PM

-To: Oprison, ChnstopherG Goodling, Monica
Subject RE: Tim Griffin

_ internal -DOJ
~we'll take it from here

‘From: Oprison, Christopher G. {malito:Christopher_G._Oprison@who.eop.gov]
Sent: Friday, January 12, 2007 1:34 PM

To: Goodling, Monica; Sampson, Kyle

Subject' Tim Griffin

Just called and asked about his meeéting with the AG/DAG on Tuesday. -He had quite-a few questions that { could

not answer and sounded concerned about the reason for the meeeting. Monica, Tim said he left you a voicemail.
Anything ! should know about or is this internal-DOJ. [ don't plan on reporting back to Tim with any information
and will !eave that to DOJ but just wanted to make sure you were aware.

Christopher G Opnson : :
Associate Counsel to the President
phone: (202) 456-

fax: (202) 456-

&
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From: Fahrenkopf, Leslie

Sent: Friday, January 12, 2007 2 07 PM
To: ‘Hardos, Debbie (USAEO)' ‘
Subject: RE: USA interviews - New Mexico
Debbie:

Chrls Oprison will attend all three interviews on Wednesday the 17th. I will forward the
resumes to him .

Thanks -
Leglie

----- Original Message-----

From: Hardos, Debbie (USAEO)

Sent: Priday, January 12, 2007 1:54 PM
To: Falrenkopf, Leslie

Subject: Re: USA Interviehs - New Mexico

Leslie: I've already contacted the prospectlve candidatea and panel memhers. Can you send
another Associate?

Thank you, .

Debbie :

B ~Original Message----- ‘
From: Fahrenkopf, Leslie <Lealle Fahrenkcpf@whc eop.govs>
To: Hardos, Debbje {USAEC) Margolis, ‘David
; Goedling, Monica <Mon1ca Gocdling@usdcj gav>
Sent: Fri Jan 12 11:36:17 2007 -
Subject: RE: USA Interviews - New Mexico

I apologlze. A meeting that I~ muat'atﬁend has: Bgen ddded to- myrschedule ‘on. Wednesday and
it conflicts with the Ellington' and Peifer interviews. If reschedullng poses too much
difficulty, I will find a colleague to attend in my place

Thénka -
Lenlie

From: Hardos, Debbie (USAEO)

" Sent: Thursday, -January 11, 2007 2:51 PM _ .

To: Goodling, Monica; Margolis, David; Fahrenkopf Lesglie; Reyes, Luie A.; Delatorre,.
- Lindsey M.

-, Cc: Walker, Shelia M; Washlngton, Tracy T; Im, Saovaluck

Subject: RE: USA Interviews - New Mexico

At this time, there are 3 prospective candidates for-the USA position in New Mexico (Bibb,
Ellington and Peifer). Patrick Rogers withdrew from consideratioen and a S5th name has not
been received..

From: Hardos, Debbie (USAEQ)
Sent: Wednesday, January 10, 2007 $:45 AM

To: " Goodling, Monica; Margolis, David; 'leslie_fahrenkopf@who.eop.gov'; 'Reyes, Luis
A.'; 'Delatorre, Lindsey M. : ‘

Cc: Walker, Shelia M; Washington, Tracy T; Im, Sacovaluck

Subiject: USA Interviews - New Mexico
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Please let me know if you are available on Wednelday, January 17, %am-3pm (12n-1pm break)
to 1nterv1ew 5 prospectlve USA cand:l.dates
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FW: Heads Up on WSJ USA Story S Page 1 of 2

From: Perno, Dana M. _
Sent.  Tuesday, January 16'. 2007 8:58 AM
 To: 'Roehrkasse, Brian'; Lawrimore, Emily A.; Mamo, Jeanie S.
~ Cc: * Smith, Kimberly A ' '
Subject: RE: Heads Up on WSJ USA Story

Brian — Tony Snow's asking for more background on this. Can you provide?

From: Roehrkasse, Brian . - - :

Sent: Monday, January 15, 2007 4 07 PM

To: Perino, Dana M.; Lawrimore, Emily A.; Mamo, Jeanie S.
Cc: Smith; Kimberly A

Subject: FW: Heads Up on WSJ USA Story

FYI - Please send any follow up calls on this to. me tomorrow,

From: Roehrkasse, Brian

-Sent: Monday, January 15, 2007 4:06 PM

Yo:. Goodling, Monica; Elston, Michael (QDAG); Moschella, Wflﬂam, Sampson, Kyle
Cc:  Scofines, Tasia
Subject: Feads Up on W53 USA Story

Qurnew. Wall Street Journal beat reporter will publish & story tomorrow about the receiit resugnatlons of .3,
Attorneys.: Through his reporting, he believes atigast six U.S. Attys weré. forced to resign including USAs: Ryan;
Cummins; Lam, Bogden, Igelsias and Charlton. ‘T dids't confirm, deny or otherwise comment beyond cautioning -
him that he better be careful his sources are accurate. He did speak with at least Cummms and lgelsias, and
possibly others.

When he first contacted me about this story he ratsed questmns about political motivations and the correlation to
the recent Iegislative changes on the AG's appointment aythority. However, with all of the background
information we pravided on tha appointment authority and pointing him towards our recent hominations, | don't
think. it will be as poiitically focused. - Morae likely, he will write that the Department is pushing out USAs because
they are underperforming or not embracing the Depam'aent's priontles.

The story will ba very criticai of how the Bud Cummins situation was handled. He thinks despite the political
pedigree, that Griffin is very qualified, but just the- way in which it was handled with Cummins and Pryor will make .

- it nearly impossible for him to be nominated or confirmed. The good news on this front is he finds Felnsteln and

Pryor’s criticism that we don't intend to nominate USAs suspect and unwarranted.

- Talking Points:

o in every case, it is a goal of this Administration to have a U.S. Attorney that is confirmed by the
Senata, It is inconceivable for a member of Congress to believe that use of an appointment

+ authority to fill @ vacancy is in any way an atternpt to circumvent the confirmation process. When a
United States Attorney submits his or her resignation, the Administration has an obligation to ensyra
that someone is able to carry out the important function of leading a U.S. Attorney’s office.
Fallowing such a situation, we consult with the home-state Senators prior to nomination regardmg
candidates for Senate consnderation
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FW: Heads Up on WSJ USA Story Page 2 of2 -

o Our record since this authorsity was amended demonstrates we are committed to working with the
Senate to nominate candidates for 1).S. Attomey positions. Specifically, since March 9, 2006, the
Administration has nominated 13 individuals to serve as U.S, Attommey (12 have been confirmed).
Additionally, since the appointment authority was amended, there have been 11 vacancles created
by outgoing U.S. Attornays -- of those 11 vacancies, the Administration nominated candidates to fill
four of these positions to date and has already interviewed candidates for the other seven positions.

_Brian Roehrkasse

Deputy Director of Public Affairs
US. Department of Justice

(202) 514
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" From: Sampson, Kyle [Kyle.Sampson@usdoj.gov]

Sent: Tuesday, January 16, 2007 10:31 AM
To: Kelley, Wiliam K.

Subject: Leahy-Feinstein Letter re USA appomtments
importance:  High '

Attachments: Leahy Letter re USA Appts 1.16.2007 .doc; Leahy Letter re USA Appts 1.16.2007 fact
sheet. doc

- Bill, attached are the “final" drafts of the letter and fact sheet. We REALLY want to get these sent up to the Hill
-ASAP, but i feel like | need your clearance, as it implicates the Presndent's appointment authority. For your ease
of reference the operative language for your purposes is:

"The Admlmstratlon is committed to havmg a Senate-confirmed United States Attorney in all 94 federat
dlstrlcts." : :

If WHCO is fine with this statement then you all should be fine with the rest of the letter. Thanks for your -
attention to this. Standing by. _

<<Leahy Letter re USA Appts 1.16.2007.doc>> <<Leahy Letter re USA Appts 1.16.2007 fact sheet.doc>>

‘Kyle Sampson

Chief of Staff

U.S. Department of Justice

950 Pennsylvania Avenue, N.W.
Washington, D.C. 20630

(202). 514—2001 ‘wk.

(202) 305 ‘cell
kyle.sampson@usdoj gov

@
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January 16, 2007

-The HonorablePatrick J. Leahy
“Chairman
Committee on the Judlclary

" United States Senate .

Washington, D.C. 20510

- The Honorable Dianne Feinstein

Committee on the Judiciary

United States Senate: , B .
Washington, D.C. 20510 2 ' '

 Dear Chairnian Leahy and Senator Feinstein;

This is in response to your letter dated January 9, 2007, regarding the
Administration’s app01n1ment of United States Attomeys

. Unlted States Attomeys are at the forefront of the Department of Justice’s efforts.
They are leading the charge to protect . America from acts.of terrorism;. reduce violent

~_crime; including gun: crime: and gang. crime; enforce immigration laws; fight illegal drugs'._

espe01ally methamphetamine; combat crimes that endanger children and familiés like
child pornography, obscenity, and human trafficking; and ensure the integrity of the
“marketplace and of government by prosecuting corporate fraud-and public corruption.

- The Attorney General and the Deputy Attorney General are responsible for evaluating the . -

- performance the United States Attorneys and ensuring that United States Attorneys are
leading their offices effectxvely :

United States Attorneys serve' at the pleasure of the President. ‘Thus, like other

- high-ranking Executive Branch officials, they may be removed for, inter alia,
substandard performance or failyre to implement effectively the Department’s priorities.
That on occasion in an organization as large as the Justice Department some United
States Attorneys are removed, or are asked or encouraged to resign, because of ‘

_ substandard performance or failure to implement effectively the Department’s priorities
should come as no surprise. Please be assured, however, that United States Attorneys

" never are removed, or asked or encouraged to resign, in ad effort to interfere with or
inappropriately influence a particular investigation, criminal prosecution or civil case.
United States Attorneys are law enforcement officials and officers of the court who must
carry out their responsibilities with strict 1mpartlahty '
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Letter to Chairman Leahy and Senator Feinstein
January 16, 2007
Page 2

The Administration is committed to having a Senate-confirmed United States
Attorney in all 94 federal districts. When a vacancy in the office of United States
Attorney occurs (because of removal, resignation or for any other reason), the
Administration first must determine who will serve temporarily as United States Attorney
‘until a new Senate-confirmed United States Attorney is appointed. Because of the
importance of continuity in the office, the Administration often looks to the First
Assistant United States Attorney or another senior manager in the office to serve as
acting or interim United States Attorney Where neither the First Assistant United States
Attorney nor another senior manager in the office is able or willing to serve as actmg or
interim United States Attorney, or where their service would not be appropriate in the
circumstances, the Administration may look to other Department employees to serve as -
interim United States Attorney. At no time, however, has the Administration sought to
avoid the Senate confirmation process by (1). appomtmg an interim United States -

- Attorney and then (2) refusing to move forward, in consultation with home-State
Senators, on the selection, nomination and (hopeﬁilly)_conﬁ'rmati()n of a new United

~ States Attorney. The appointment of United States Attorneys by and with the advice and

_consent of the Senate unquestionably is the appointment method preferred by the Senate
and the one that the Administration follows

, Last year’s amendment to the Attorney General’s appointment authority was
necessary and appropriate. Prior to the amendment, the Attorney General could appoint
an interim United States Attorney for only 120 days; thereafter, the district court was
authorized to appomt an interim United States Attorney. In cases where a Senate-
confirmed United: States: Attomey could not be appointed within' 120 days, the llrmtatlon
on the Attorney General’s appomtment authonty tesulted in numerous, recurfing
problems. For example, some district courts — recognizing the oddity of members of one
branch of government appointing officers of another and the conflicts inherent in the -
appointment of an interim United States Attorney who would then have many matters

_ before the court — refused to exercise the court appointment authority, thereby requiring
- the Attorney General to make successive, 120-day appointments. In contrast, other

- district courts — ignoring the oddity and the inherent conflicts — sought to appoiit as
interim United States Attorney wholly unacceptable candidates who did not have the
appropriate experience or the necessary clearances. Because the Administration is
commiitted to having a Senate-confirmed United States Attorney in all 94 federal districts,
changing the law to restore the limitations on the Attorney General’s appomtment
authority is unnccessary

Enclosed per your request is information regarding the exercise of the Attorney
General’s authority to appoint interim United States Attorneys. As.you will see, the
enclosed information establishes conclusively that the Administration is committed to
having a Senate-confirmed United States Attorney in all 94 federal districts. Indeed,
every single time that a United States Attorney vacancy has arisen, the President either
has made a nomination or the Administration is working, in consultation with home-State
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Letter to Chairman Leahy and Senator F eihst:in
January 16, 2007 '
. Page3

- Senators, to select candidates for nomination. Such nominations are, of course, subject to
Senate confirmation. .

Sinccrely,

Richard A. Hertling
Acting Assistant Attorney General
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 FACT SHEET: UNITED STATES ATTORNEY APPOINTMENTS |

NOMINATIONS AFTER AMENDMENT TO ATTORNEY GENERAL’S
APPOINTMENT AUTHORITY '

-Since March 9, 2006, when the Congress amended the Attorney General’s
authority to appoint interim United States Attorneys, the President has nominated 13
individuals to serve as United States Attorney (two additional nominations are expected
- this week). The 13 nominations are:

Erik Peterson — Western District of Wisconsin;.
Charles Rosenberg — Eastern District of Virginia;
Thomas Anderson — District of Vermont;

Martin Jackley — District of South Dakota;
Alexander Acosta — Southern District of Florida; .
Troy Eid — District of Colorado; =

Phillip Green — Southern District of Ilhnms

‘George Holding — Eastern District of North Carolina; -
Sharon Potter — Northern District of West Virguna,
Brett Tolman - District of Utah; _

Rodger Heaton — Central District of Illinois;
Deborah Rhodes — Southern District of Alabama; and
Rachel Paulose — District of Minnesota.

.All bﬁt Phjllip Green have been éonﬁrmed by the 'Scnate.

' VACANCIES AFTER AMENDMENT TO ATTORNEY GENERAL S
. APPOINTMENT AUTHORITY '

* Since March 9, 2006, therc have becn 11 new U.S, Attorney vacancies that have
arisen. For five of the 11 vacancies, the First Assistant United States Attorney (FAUSA)
in the district was selected to lead the office in an acting capamty under the Vacancies
Reform Act, see 5 U.S.C. § 3345(a)(1) (first assistant may serve in acting capacity for
210 days unless a nomination is made). Those districts are:

o Central District of California — FAUSA George Cardona is acting United States
Attorney (Cardona is not a candidate for presidential nommatlon a nomination is
not yet ready),

e Southern District of Illinois ~ FAUSA Randy Massey is acting United States -
Attorney (Massey is not a candidate for presidential nomination; a nomination
was fhade last Congress, but confirmation did not occur);

~# Northern District of IJowa — FAUSA Judi Whetstine is acting United States
Attorney (Whetstine is not a candidate for nomination and is retiring this month,
necessitating an Attorney General appointment; nomination is not yet ready);
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+ Eastern District of North Carolina — F AUSA George Holding served as actlng
- United States Attorney (Holding was nominated and confirmed); :
e Northern District of West Virginia — FAUSA Rita Valdrini served as acting
United States Attorney (Valdrini was not a candidate for presidential nomination;
another individual was nominated and confirmed). -

For six of the 11 vacancies, the Department selected another Department employee to
serve as interim United States Attorney until a nomination could be submitted to the
Senate, see 28 U.S.C. § 546(a) (“Attorney General may appoint a United States attorney
for the district in which the office of United States attorney is vacant™). . Those districts

e Eastern District of Virginia — Pending nominee Chuck Rosenberg was .
-appointed interim United States Attorney when incumbent United States Aftorey
resigned to be appointed Deputy Attorney General (Rosenberg was confirmed -

shortly thereafter);

o Eastern District of Arkansas —~ Tim Griffin was appomted interim Umted States
Attorney when incumbent United States Attorney resigned (Griffin has expressed

. interest in presidential nomination; nomination is not yet ready);

o District of Columbia — Jeff Taylor was appointed interim United States Attorney
when incumbent United States Attorney resigned to be appomted Assistant
Attorney General for the National Security Division (Taylor has expressed
interest in presidential nomination; nomination is not yet ready);

o District of Nebraska — Joe Stecher was appointed interim United States Attorney

~ when incumbent United States Attorney resigned to be appointed Chief Justice of
Nebraska Supreme: Court (Stecher has: cxpressed interest in presidential

: nomination; ‘nomination is not yet ready),

_ « Middle District of Tennessee Craig Morford was appointed interim United
States Attorney when incumbent United States Attorney resigned (Morford has
expressed interest in presidential nomination; nomination is not yet ready); and

e Western District of Missouri — Brad Schlozman was appointed interim United
States Attorney when incumbent United States Attorney and FAUSA resxgned '

- (Schlozman has exprcssed interest in presxdentlal appomtment nomination is not

yet ready).

'ATTORNEY GENERAL APPOINTMENTS AFTER AMENDMENT TO
ATTORNEY GENERAL’S APPOINTMENT AUTHORITY

_ The Attorney General has exercised the auth'or,ity to appoint interim United States
Attorneys a total of nine times since the authority was amended in March 2006. Tn two of

the nine cases, the: FAUSA had been serving as acting United States Attorney under the

Vacancies Reform Act (VRA), but the VRA’s 210-day period expired before a
nomination could be made. Thereafter, the Attorney General appointed that same

FAUSA to serve as interim United States Attorney. These districts include:
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o District of Puerto Rico — Rosa Rodnguez-Veiez (Rodnguez—Velez has expressed

~ interest in pre31dent1al nomination; nomination is not yet ready); and .

e Eastern District of Tennessee — Russ Dedrick (Dedrick has expressed interest in
presidential nommatlon nomination is not yet ready) '

In one case, the FAUSA had been serving as acting United States Attomey under the
VRA, but the VRA’s 210-day period expired before a nomination could be made.
Thereafter, the Attorney General appointed another Department employee to serve as
interim United States Attorney until a nomlnatlon couid be submltted to the Senate. That

. district is:

¢ District of Alaska Nelson Cohen (Cohen isnota candldate for presidential
nomination; nommatlon is not yet ready)

In the ﬁve remaining cases; the Department selected another Department employee to
- gerve as interim United States Attorney until a nommatlon could be submitted to the
Senate, Those dlstncts are:

e Eastern District of Vi'rginia — Pending nominee Chuck Rosenberg was
- appointed interim United States Attorney when incumbent United States Attorney
resigned to be appointed Deputy Attorney General (Rosenberg was confirmed
shortly- thereafter); 7

e Eastern District of Arkansas - Tim anﬁn was appomted interim United States
Attorney when incumbent United States Attorney resigned (Griffin has expressed
interest in presidential nomination; nomination is not yet ready);

~«» District of Columbia — Jeff Taylor was appointed interim United States Attorney
whien incumbent Umted Stdtes Aftorney resigned to be appomted Assistant
Attorney General for the National Security Division (Taylor has expressed
interest in presidential nomination; nomination is not yet ready);

e District of Nebraska — Joe¢ Stecher was appointed interim United States Attorney

- when incumbent United States Attorney resigned to be appointed Chief Justice of
Nebraska Supreme Court (Stecher has expressed mterest in presidential

~ nomination; nomination is not yet ready);

» Middle District of Tennessee — Craig Morford was appointed mternn United
States Attorney when incumbent United States Attorney resigned (Morford has
expressed interest in presidential nomination; nomination is not yet ready); and

¢  Waestern District of Missouri — Brad Schlozman was appointed interim United _ -

_States Attorney when incumbent United States Attorney and FAUSA resigned
' (Schlozman has expressed interest in presidential appointment; nomination is not
'yet ready). '
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From: ' ~ -Sampson; Kyle [Kyle.Sampson@usdoj.gov]

‘Sent: Friday, January 12, 2007 2:18 PM
To: ' Kelley, William K.
 Subject: Re: Bl completed -- J. T|rnothy Griffin - U.S. Attorney for the E.D. Ark.

~No.  Somebody jumped the gun, assuming he'd be cleared and then ready for his AG/DAG pre—
nomination mtgs.

Sent from my Blackaerry Wireless Handheld

----- Original Message-----

From: Kelley, William K. <William K._Kelley@who.eop.gov>

~ To: Sampson, Kyle

Sent: Fri Jan 12 14:02:31 2007

Subject RE: BI completed -- J. Timothy Grlffln -= . S Attorney for the E,D. Ark.

I do want to. Thanks. Also, we've heard Tim's been summoned for a meeting next week with
the AG and DAG -—- anythlng going on we should know about7' .

From: Sampson, Kyle [mailto:Kyle.Sampsonfusdoj.gov]
"Sent: Friday,. January 12, 2007 2:00 PM
‘To: Kelley, William K.
Subiect: FW: BI completed ~-- J. Tlmothy Griffin —- U.S$. Attorney for the E.D. Ark
Importance: High

Given-the.Senatoret.ihterest, you may want to review the fell BI.- Let me- know.

From: Sampson, KYie ‘
Sent: Friday, January 12, 2007 2:00 PM

To: Kelley, William K.

Ce: Goodling, Monica; Lindsey_ N. Paola@who eop.gov

Subject: - BI completed -~ J. Tlmothy Griffin -- U.S. Attorney for the E.D. Ark.
Importance: High

Bill, the BI for the follow1ng has been completed
J. Tlmothy Griffin of Arkansas, to be U.3, Attorney for the Eastern Distrlct of Arkansas.

The BI summary is being. faxed to you forthw1th Please let me know if you are able to
clear this candidate for nomination based on the BI summary, or if you would llke the BI
delivered to you. Thanks.

‘Kyle Sampson

Chief of Staff

U.S. Department of Justice
950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530

(202) 9514-2001 wk.

(202} 305- cell
kyle.sampscon@usdoj.gov
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From: Roehrkasse, Brian
Sent: Friday, January 12, 2007 6:45PM

To:

Mame, Jeanie S.; Lawumore Emily A.

5ubject UJS Attorney Resignatlons

Here is what we are saying on—the-record about the appomtment authorlty

In every case, it is a goal of this Administration to have a U.S. Attorney that is conﬁrmed by the .
Senate. It is inconceivable for a member of Congress to believe that use of an appointment
authonty to fill a vacancy is in any way an attempt to circumvent the confirmation process. When

a United States Attorney submits his or her resignation, the Administration has an obligation to
ensure that someone is able to carry out the important function of leading a U.S. Attorney's -

_ office. Followirg such a situation, we consult with the home-state Senators prior to-nomination

regarding candidates for Senate conslderauon

Qur record since this authority was amended _demonstfates we are committed to ivorkhg with the
Senate to.nominate candidates for U.S. Attorney positions. Specifically, since March 9, 2006, the

. Administration has nominated 13 individuals to serve as U.S. Attorney (12 have been conﬁ’rmed).

. Additionally, since the appointment authority was amended, there have been 11 vacancies created

by outgoing U.S. Attorneys -- of those 11 vacancies, the Administration nominated candidates to
fill four of these positions to date and has already interviewed candidates for the other seven
posmons

Here is what we are’ providing for background about vacancies.....

o United StatesaAttorneys serve at the plea'surc of’the President, and whenever a vacancy
occurs, we act to fill it in compliance with our obligations ender the Constitution, the laws
of the United States, and in consuitation with the home-state Senators in the region, The
Senators have raised concerns based on a misunderstanding of the facts surrounding the
‘resignations of 2 handful of U.S. Attorneys, each of whom have been in office for their full

. four year term or more.

"o When a United States Attorney submits his or her res:gnat:on the Adnumstratzon has ~ in

- every case -- consulted with home-state Senators regarding candidates for the Presidentiai
nomination and Senate confirmation. The Administration continues to be committed to
working to nominate a candidate for Senate consideration in every case that a vacancy is
created, as evidenced by the fact that there have been 125 ¢onfirmations of new U.S.
Attorneys since January 20, 2001.

o With 93 U.S. Attomey positions across the country, the Department often averages bctween
- 8-15 vacancies at any given time. Because of the important work conducted by these

offices, and the need to ensure that the office is being managed effectively and
appropriately, the Department uses a range of options to ensure continuity of operations. ¢

o In some cases, the First Assistant U.S. Attorney is an appropriate choice. However, in other
cases, the First Assistant may not be an appropriate option for reasons including that he or
she: resigns or retires at the same time at the outgoing U.S. Attorney; indicates that he/she
does not want to serve as Acting; has ongoing or completed OPR or IG matters in.their file,
which may make his/her elevation to the Acting role inappropriate; or is subject of an
unfavorable recommendation by the outgoing U.S. Attorney or otherwise does not enjoy the
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| conﬁdencelof those responsible for ensuring pngoing operations and an appropriate
transition until such time as a new {J.8. Attorney is nominated and confirmed by the

Senate. In those cases, the Attorney General has appointed ancther individual to lead the
office during the transmon.

Va_eng;ii_e__s inc thewummm

o Since March 9, 2006, when the appointment authority was amended, the Administration has
nominated 13 individuals for Senate consideration (12 have been confirmed to date).

o Since March 9, 2006, when the appointment authority was amended, 11 vacancies have
been created. Of the 11 vacancies, the Administration nominated candidates to fill four of

- thiese positions (three were conﬁmled to date) and has-interviewed candidates for the other 7
positions.

o The il vaca.nctee were filled as follows:

In 5 cases, the First Assistant was sefected to lead the ofﬁce and took over under the Vacancy

Reform Act’s provision at: 5 U.S.C. § 3345(a)(1) That authority i is limited fo 210 diys, unless-a
nommauon 1s made durmg that period.

In§ cases, the Department selécted another Depanment employee to serve as mtenm untll such

. time as a nommatmn is submltted to the Senate.

* In 1 case, the First Ass1stant resigned at the same time ds the U.S. Attomey, creatmg aneed for an

" interim until such time asa. nomination is submltted to the Senate,

-@endmg the Stat_utg

‘o. We are aware; ofno.other. federal agen" y.whi ederal Judges members ofa. separate

g emment and not the head of the agency; appoint interim staff on behalf of the

agency
oln ear!y 2006, the stahite that authonzes the appomtment of interim United States Attorneys
(28 U.S.C. § 546) was amended by section 502 of Public Law 109-177 to eliminate the.
provision of a.120-day- appomtment and to allow the Attorney General to appoint interim
United States Attorneys to sérve until thie nomination and confirmation of a Umted States
. Attorney under. 28 U.S.C. § 541.

o The statute was amended for several reasons: 1) the previous provision was
consututtonally-suspect and the Senate respects the Constitution; 2) some federal Judges
recognizing the inherent problems, have refused to do appointments, c¢reating a situation
where the Attorney Géneral had to do multiple 120-day appointments; 3) a small number of

 federal judges, disregarding the Constitutional issues, attempted to appoint individuals other
than those proposed by the Department — in one case, someone who had never been a.
federal government official and hence had never been subject of the required national

~ security clearance process, an unacceptable risk given the responsibilities and operatlons

overseen by our U.S. Attorneys. .

Listing of Nominations Singe the Change in the Appointment Authori

o Erik C. Peterson —~ Western District of Wisconsin (from outside the Department)

o Charles P, Rosenberg — Eastern District of Vu'gm:a (from inside the Department; was
mtenm) .
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o Thomas Anderson - District of Vermont (from inside the Departmerit, was not interim)
- o Martin J. Jackley - District. of South Dakota (from outside the Department)

o R. Alexander Acosta — Southern District of Florida (from inside the Department; was
interim)

o Troy A. Eid - District of Colorado (from outside the Department) -
o Phillip J. Green — Southern District of Illinois (from outside the Department)

Page 3 of 4

‘o George Holding — Eastern District of North Carolina (from inside the Department; was First

Assistant and was Acting)
o Sharon Potter — Northern District of West Virgmla (from inside the Department; was not
interim)

o Brett Tolman - District of Utah (ﬁ:om inside the Departmcnt was not interim) :
o Rodger Heaton — Central District of Illinois (from inside the Department; was interim)

o Deborah Rhodes — Southern District of Alabama (from inside the Department; was interim)

o Rachel Paulose - District of Minnesota (from inside the Department; was interim)

All but Phillip Green wcrchcoﬂﬁnned.in the last Congress.

In 5 cases, the First Assistant was selected to lead the office and took over under as Acting under
the Vacancy Reform Act’s provision at: 5 U.S.C. § 3345(2)(1). That authority is llmlted to 210 days,
uniess a nomination is made during that period. Those districts include:

Central District of California — FAUSA Georgc Cardona is Actmg

Southern District of Illinois - FAUSA Randy Massey is Acting -

Northern District of lowa — FAUSA Judi Whetstine is Acting o
Eastern District of North Carolina — FAUSA George Holding became Actmg
Northern District: of West: Vlrgmla = FAUSA Rita: Valdrini became Acting:

In 5 cases, the Depattmcnt selected another Department employce to serve as interim until a

: nommauon was submlttcd to the Senate.. Those districts mcIude

Eastern District of Virgmla Chuck Rosenberg, was ngen an interim appointment when Paul

MeNulty vacated the position to take the oath as Deputy Attorney General (Roscnberg was confirmed
shortly thereaﬁer)

Eastern District of Arkansas - T:m Griffin was appomted interim
District of Columbia — Jeff Taylor was appointed interim

Nebraska — Joe Stecher was appointed interim o
Middle District of Tennessee Craig Morford was appointed mtcnm _

[E-NOE % 3y N6

In 1 case, the First Assistant r331gned at the same time as the U.S. Attorney, creating a need for an
interim from the Department until such time as a nomination is submitted to the Senate.

Western District of Missouri — Brad Schlozman was appointed interim

Brian Roehrkasse
Deputy Director of Public Affairs
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US. Department of Justice .
(202) 514
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rage 1 or L

From: Sempson, Kyle [Kyle.Sampson@usdoj.gov]
Sent: Tuesday, January 16, 2007 3:29 PM

To: Kelley, William K. |

Subject RE: femstem on the ﬂoor (USA tssue)

Hertling and | briefed Bruce Cohen-and Jennifer Duck (Feinstein's staffer) on Friday for over an hour; we
were pretty forthcoming with them regardlng Lam (8D) and Ryan (SF) -- doesn't seem to have deterred the

Senator's demagoguing.

From: Keliey, William K. [mailto:William_K. _Kelley@who.eop.gov] -

Sent: Tuesday, January 16, 2007 2:50 PM -
To: Sampson, Kyle

Subject. FW: feinstein on the floor (USA issue)

FYI — maybe we can consider briefing the interested Senators in private without going negative in public?

From- Mlers Harriet

Sent: Tuesday, January 16, 2007 2:48 PM
To: Keliey, William K.

" Subject: RE: felnsteln on the floor (USA issue) -

| would reaily like to hear one precedent where we have been willing to discuss negatives about a person that is

~ comparable to this situation. The individuals aren't saying anything publlc Senators are. Then we are going to
© go out and say negative things about the people'?

From: Kelley, Wnlllam K

Sent: Tuesday, January 16 2007 2:38 PM

To: Miers, Harriet

Subject: RE: feinstein on the floor (USA issue)

Do you want me to raise this with Joel?

From' Miers, Harriet
. Sent: Tuesday, January 16, 2007 2:31 PM

To: Kelley, William K.

5ub1ect RE: feinstein on the floor (USA |ssue)

| am quite surprised that we would engage on whether a personnel action on a Presidential appomtment is
justified for the reasons | have earlier stated. We can see what the Chief thinks.

#

From: Kelley, William K. .

Sent: Tuesday, January 16, 2007 1:58 PM

Ta: Miers, Harriet

Subject: FW: feinstein on the floor (USA issue)
Importance: High
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rage LoiZ

See below. DOJis pushing back a bit.

From: Sampson, Kyle [mailto:Kyle.Sampson@usdoj.gov]
Sent: Tuesday, January 16, 2007 1:57 PM

To: Kelley, William K.

Subject: FW: feinstein on the floor (USA 1ssue)

. Importance High

" Bill, the media and Senate Dems are alleging that we are forcing USAs out for inappropriate political reasons
(Feinstein said words to that effect on the Senate fioor this morning!) -- not for their mcompetence | really think
that our letter shouid include the (obligue) language about some USAs sometimes being "removed, or asked or
encouraged fo resign” because of "substandard performance” and/or "failure-to impiement effectively the

' Department's priorities.” This is the high road: we don't finger anyone specn’ cally (and never will).

FYI = our USA |n 8Dis refusmg to resign (though we've given her until 5pm eastern) recommendation that she
be removed immediately should be over to you by the end of the day

. From: Seidei, Rebecca
Sent: Tuesday, January 16, 2007 1:06 PM
To: Sampson, Kyle; Goodling, Monica
Cc: Moschella, William; Hertling, Richard; Tracdi, Robert N
Subject: FW: feinstein.on the floor (USA lssue)
Importance' High

. see below.

- From: Hayden, Cindy (Judiciary-Rep}.
" Sent: Tuesday; January-16; 2007 1: 04 PM
To: Seidel, Rebecca -
Subject: femsteln on the ﬂoor
feinstein on the floor talking about the forcing out of 7 US attorneys

do you guys have rebuttal explanation for the situation

#

HIC 10602




From: ‘Sampson, Kyle

jent: Tuesday, January 16, 2007 9:14 AM : .
- To: _ _ Kelley, Wiliiam K. B : C T —

Subject: : FW: Griffin talkers and USA fact sheet , ' .

_Impbrtaﬁce:  High

Attachments: - Griffin Talkers.doc; Leahy Letter re USA Appts 1.16.2007 fact sheet. doc; L.eahy Letter re USA

Appts 1.16.2007 .doc

For the gaggle.

' Goodllng, Monica

Tuesday, January 185, 2007 9:13 AM
' Sampson, Kyle

Griffin- tatkers and USA fact sheet

Griffin Talkers.doc  Leahy Letterre  Leahy Letter re
{32 xB) USA Appts 1.16... USA‘ADDTS i‘.lﬁ'...
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. TIMOTHY GRIFFIN AS INTERIM UNITED STATES ATTORNEY
' FOR THE FASTERN DISTRICT OF ARKANSAS

" Timothy Griffin was appointed to serve as the interim U.S. Attomey for the Eastemn

District of Arkansas following the resignation of Bud Cummins, who resigned on .

E December 20, 2006.

| The Attorney General has told Senator Pryor that the Administration would like to

nominate Mr. Griffin and that we are not circumventing thé process by making an interim
appointment. The Department must have someone that they have confidence in lead the

' office until such time as the Senate conﬁrms anew US. Attomey

Mr. Griffin has mgmﬁcant experience asa federal prosecutor at both the Depanment of -
Justice and as’a mlhta.ry prosecutor. At the time of his appointment, he was serving as a

. federal prosecutor in the Eastern District of Arkansas. Also, from 2001 to 2002, Mr.

Griffin served at the Department of Justice as Special Assistant to the Assistant Attorney

General for the Criminal Division and as a Special Assistant U.S. Attorney in the Eastem -

District of Arkansas in Little Rock. In this capacity, Mr, Griffin prosecuted a variety of

federal cases with an emphasis on firearm and drug cases. He also organized the Eastern

District’s Project Safe Neighborhoods (PSN) initiative, the Bush Administration's effort
to reduce firearm- related violence by promoting close cooperation between State and
federal law enforcement, and served as the PSN coordinator.

Prior to fejoining the Department in the fall of 2006, Mr. Griffin completed a year of
active duty in the U.S. Army, and is in his tenth year as an officer in the U.S. Army

~ Reserve, Judge Advocate General’s Corps (JAG), holding the rank of Major. In..
' September 2005, Mr: Griffif‘was mobilized to active duty to sefve as an Arimy prosecutor

at Fort Campbell, Ky. At Fort Campbell, he prosecuted 40 criminal cases, including U.S.
v. Mikel, which drew national interest after Pvt. Mikel.attempted to murder his platoon

sergeant and fired upon his unit’s early morning formation. Pvt. Mikel pleaded guilty to
attempted murder and was sentenced to 25 years in pnson

In May 2006, Tim was assxgned to the 501st Spemal Troops Battalion, 101st Airborne

- Division and ‘sent to serve in Iraq. From May through August 2006, he served as an

Army JAG with the 101st Airborne Division in Mosul, Iraq, as a member of the 172d
Stryker Brigade Combat Team Brigade Operational Law Team, for which he was
awarded the Combat Action Badge and the Amly Commendation Medal

Prior to being called to active duty, Mr. Griffin served as Special Ass1-stant to the
President and Deputy Director of the Office of Political Affairs at the White House,
following a stint at the Republican National Committee. Mr. Griffin has also served as
Senior Counsel to the House Governtent Reform Committee, as an Associate -
Independent Counsel for In Re; Housing and Urban Development Secretary Henry
Cisneros, and as an associate attorney with a New Orleans law firm.
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o Mr. Griffin graduated cum Iaude from Hendnx College in Conway, A:k and recewed
' his law degree, cum laude, from Tulane Law School. He also attended graduatc schoolat _ -
Pembroke College at Oxford University. Mr. Griffin was raised in Magnoha, A:k and -
reszdes in Little Rock with his w1fe Ehzabeth i
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N OMINATIONS AFTER AMENDMENT TO ATTORNEY GENERAL’S PR

FACT SHEET: UNITED STATES ATTORNEY APPOINTMENTS

APPOINTMENT AU’I’HORITY .- , , : -

Since March 9, 2006, when the Congress amended the Attorney General’s

authority to appoint interim United States Attorneys, the President has nominated 13
individuals to serve as United States Attorney (two additional nommatlons are expected
g th:s week) The 13 nomigations are:

All but Phillip Green have been confirmed by the Senate.

VACANCIES AFTER AMENDMENT TO A’I’I‘ORNEY GENERAL’S
APPOINTMENT AUTHORITY

arisen. For five of the 11 vacancies, the First Assistant United States Attorney (FAUSA)
in the district was seiected to lead the office in an acting capacity under the Vacancies
‘Reform Act, see 5U.S.C.. § 3345(3)(]) (first assistant may serve in acting capacity for .
210 days unless a nomination is made). Those districts are:

- necessitating an Attorney General appointment; nomination is not yet ready);

* Northern District of Iowa - FAUSA Judi Whetstine is acting United States

" Erik Peterson — Western District of Wisconsin;

Charles Rosenberg — Eastern District of Virginia; -

. Thomas Anderson — District of Vermont;

Martin Jackley — District of South Dakota; -
Alexander Acesta— Southern District of Florida;
Troy Eid - District of Colorade;

Phillip Green — Southern District of Ulinois;

George Holding ~ Eastern District of North Carolina;
Sharon Potter — Northern District of West Vlrglma
Brett Tolman — District of Utah; :

Rodger Heaton — ‘Central District of Hlinois;
Deborah Rhodes — Southem District of Alabama; and
Rachel Paulose - - District of anesota.

Since March 9, 2006, there have been 11 new u. S. Attorney vacancies that have

Central District of California - FAUSA George Cardona is acting United States
Attoney (Cardona is not a candidate for presxdentla! nomination; a nomination is
not yet ready);

Southern District of Ilinois -- FAUSA Randy Massey is acting United States

Attorney (Massey is not a candidate for presidential nomination; a nommatton
was made last Congtess, but confirmation did not occur);

Attorney {Whetstine is not a candidate for nomination and is retiring this month,
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. Eastern District of North Carolina - FAUSA George Holding served as acting

United States Attorney (Holding was nominated and confirmed);

Northern District of West Virginia - FAUSA Rita Vaidrini served as acting

United States Attorney (Valdrini was not a candidate for presldenhal nomination;
another individual was nominated and conﬁrmed)

- For six of the 11 vacancies, the Dcpartment sélected another Department eniployee to
serve as interim United States Attorney untll a nommatlon could be submltted to the
Senate. Those dismcts are: :

Eastern District of Vlrgmia Pending nominee Chuck Rosenberg was

appointed interim United States Attorney when incumbent United States Attorney
resigned to be appointed Deputy Attomey General (Rosenberg was confirmed
shortly thereafter);

Eastern District of Arkansas — 'I'un anﬁn was appomted interim United States
Attorriey when incumbent United States Attorney resigned (Griffin has expressed

interest in presidential nomination; nomination is not yet ready); :
District of Columbia - Jeff Taylor was appointed interim United States Attorney
~ when incumbent United States Attorney resigned to be-appointed Assistant -

Attorney General for the National Security Division (Taylor has expressed
interest in presidential nomination; nomination is not yet ready);

‘District of Nebraska — Joe Stecher was appointed interim United States Attorney-

when incumbent United States Attomey resigned to be appointed Chief Justice of
Nebraska Supreme Court (Stecher has expressed intérest in presidential
nomination; nomination is not yet ready); ;

Middle District of Tennessee — Craig Morford was appomted interim United
States Attorney when incumberit: United States: Attomey resigned (Morford is not.
a candidate for prestdenual nommatmn, nomination is not yetready); and:
Western District of Missouri — Brad Schlozman was appointed interim United
States Attorney when incumbent United States Attorney and FAUSA resigned

. (Schlozman is not a cand1date for presxdentlal appomtmcnt nommatxon is not yet
-~ ready).

ATTORNEY GENERAL APPOINTMENTS AFTER AMENDMENT TO
ATTORNEY GENERAL’S APPOINTMENT AUTHORITY

The Attomey GeneraI lias exercised the authority to appomt interim Umtcd States’

~ Attorneys a total of nine times since the authority was amended in March 2006. In two of
the nine cases, the FAUSA had been serving as acting United States Attorney under the
Vacancies Reform Act (VRA), but the VRA’s 210-day period expired before a

- nomination could be made. Thereafter, the Attomey General appointed that same

- FAUSA to serve as interim United States Attomey. These districts include:

Dlstrlct of Puerto Rico - Rosa Rodnguez Velez (Rodriguez-Velez has CXPI‘CSSCd
interest in presidential nomination; nomination is not yet ready); and

‘Eastern District of Tennessee — Russ Dedrick (Dedrick has expressed interest in
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presidential nomination; nomination is not yet ready).

In one case, the FAU'SArha‘d'been serving as acting United States Attorney under the
VRA, but the VRA’s 210-day period expired before a nomination could be made.
Thereafter, the Attomey General appointed another Department employee to serve as

interim United States Attorney until a nomlnatlon could be submitted to the Senate. That -

district is:

- District of Alaska - Nelson Cohen (Cohen is not a candidate for pre51dent1al
nomination; nomination is not yet ready)

~ In the five rema:mng cases, the Department selected another Departmeht employee to
serve as interim United States Attorney. until a nomination could be subrmtted to the
Senate. Those dlstncts are:

. Eastern District of Virginia — Pending nominee Chuck Roseﬁberg wae

appointed interim United States Attorney when incumbent United States Attorney’

- resigned to be appomted Deputy Attomey General (Rosenherg was conﬁrmed
shortly thereaftm') :
s Eastern District of Arkansas —~ Tim Griffin was appointed interim Umted States
Attorney when incumbent United States Attomey resigned (Griffin has expressed
interest in presidential nomination; nomination is not yet ready); -

_e District of Columbia - Jeff Taylor was appointed interim United States Attorney

- when incumbent United States Attorhey resigned to be appointed Assistant
Attomey General for the National Security Division (Taylor has expressed
interest in presidential nomination; nomination is not yet ready);

e District of Nebraska = Joe Stechér was: appomted interim United States Attomey

when incumbent Uhited States Attomey resigned to'be appomted Chief Justice of

‘Nebraska Supreme Court (Stecher has expressed interest in premdentla] '
nomination; nomination is not yet ready);
e Middle District of Tennessee Craig Morford was appomted interim United
' States Attormey when incumbent United States Attomey resigned (Morford is not
a candidate for presidential nomination; nornination is not yet ready); and
» Western District of Missouri — Brad Schlozman was appointed interim United
- States Attorney when incumbent United States Attorney and FAUSA restgned

(Schlozman is not a candidate for pres:dentlal appointment; nomination is not yet
ready) :
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January 16, 2007

The Honorablc Patrick J. Lcahy
. Chairman

Committee on the Juchcxary
United States Senate
Washington, D.C. 20510

The Honorable Dianne Feinstein
Committee on the Judiciary
United Statés Senate
Washington, D.C. 20510

' Dear Chairman Leahy and Senator Feinstein:

This is in response to your letter, dated J anuary 9, 2007, regarding the
Administration’s appointment of Unifed States Attorneys.

United States Attorneys are at the forefront of the Department of Justice’s ‘cff.orts.'
They are leading the chargc to protect America from acts of terrorism; reduce violent

crime; mcludmg gun crime and gang cnme, cnforce unm:gratlen laws, fight 1]legal drugs, _

especially methamplietamine; combat crimes that endanger children and fainilics, like
child pomography, obscenity, and humnan trafficking; and ensure the integrity of the
marketplace and of government by prosecuting coiperate fraud and public conruption.
The Attorney General and the Deputy Attomey General are responsible for evaluating the
performance the United States Attorneys and ensuring that United States Attomcys are

: leadmg their offices cffectwely

United States Attorneys serve at the pleasure of the President. Thus, like other
high-ranking Bxecutive Branch officials, they may be removed for, inter alia,
substandard performance or failure to embrace the Administration’s policies. That on
occasion some United States Attomeys are removed, or are asked or encouraged to
resign, because of substandard perfﬂrmance or faiture to embrace the Administration’s
policies should come as no surprise. Please be assured, however, that United States
Attorneys never are removed, or asked or encouraged to resign, in an effort to interfere
* with or inappropriately influence a particular investigation, criminal prosecution or civil
case. United States Aitorneys are law enforcement officials and ofﬁcérs of the court who
must carry out their rcsponmbthhes with strict impartiality.
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Letter to Chairman Leahy and Senator Feinstein
January 16, 2007
- Page 2

The Administration is committed to having a Senate-confirmed United States
Attorney in all 94 federal districts. When a vacancy in the office of United States
Attorney occurs {because of removal, resignation or for any other reason), the
Administration first must determine who will serve temporarily as United States Attomey
until a new Senate-confirmed United States Attorney is appointed, Because of the
importance of continuity in the office, the Administration often looks to the First
Assistant United States Attorney or another senior manager in the office to serve as

- “acting or interim United States Attorney. Where neither the First Assistant United States

_Attomey nor another senior manager in the office is able or willing to serve as acting or

_interim United States Attomney, or where their service would not be appropriate in the
circumstances, the Administrationi may look to other Department employees to serve as
interim United Statés Attorney. At notime, however, has the Administration sought to
avoid the Senate confirmation process by (1) appomtmg an interim United States.

" Attorney and then (2) refusing to move forward; in consultation with home-State
‘Senators, on the selection, nommatmn and (hopefully) confirmation of a new United
States Attomey. The appointment of United States. Attorneys.by and with the advice and

consent of the Senate unquestionably is the appomtment method preferred by the Senate
and the one that the Administration follows.

Last year’s amendment to the Attorney General's appointment authority was
‘necessary and appropriate. Prior to the amendment, the Attorney General ¢ould appoint
an interim United States Attorney for only 120 days; thereafter, the district court was
authorized to appoint an interim United States Attorney. . In cases where a Senate-

confirmed United States Attomey could-not be appointed within' 120'days, the limitation. -

on the Attomey General’s. appomtmcn_t authon nilmcrous, recurring:
probléms. For examiplé; some district courts — recogmzmg the oddity of members of one
branch of government appointing officers of another and the conflicts inherent in the

. appeintment of an interim United States Attorey who would then have many matters
before the court — refused to exercise the court appointment authority, thereby requiring
the Attorney General to make successive, 120-day appointments. In contrast, other
district courts — ignoring the oddity and the inherent conflicts — sought to appoint as
interim United States Attorney wholly unacceptable candidates who did not have the

. appropriate experience or the necessary clearances. Because the Administration is

_ committed to having a Senate-confirmed United States Attorney in all 94 federal districts,
changing the law to restore the limitations on the Attomcy General’s appolntment
authority is unnecessary.

‘Enclosed per your request is information regarding the exercise of the Attorney
General’s authority to appoint interim United States Attorneys. As you will see, the
enclosed information establishes conclusively that the Administration is committed to
having a Senate-confirmed United States Attomey in all 94 federal districts. Indeed,

. every single time that a United States Attorney vacancy has arisen, the President either
has made a nomination or the Administration is working, in consultation with home-State
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Letter to Chairman Leahy and Senator Feinstein
January 16, 2007
Page 3’

Senators, to sefect candidates for nomination. Such nominations are, of course, subject to
Senate confirmation. . .

Sincerely,

Richard A. Hertling
Acting Assistant Attomey General
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| From: Scott- Fman Nancy
Sent:  Tuesday, January 16, 2007 4:39 PM

" To: Perkins, Paul R.; Miers, Harriet; Kelley, Wlllam K.; Goeglein, Ttm Taylor, SaraM.; Jennings, -
. Jeffery S.; Carroll Carlton F.; Looney, Andrea B, Brosnahan JennlferR Oprison Christopher G ;
Sinatra, NIChOlaSA Mamo, JeameS Lawnmore Emily A.; McCathran, WI!;amW Saunders, G
Ttmothy, Sampson, Kyle Macklin, Krlsta R; Scollnos Tasia; Goodlirig, Monica;
jan.williams@usdoj.gov; Moschella, William; Battle, Michael (USAEOQ); nancy. scottﬁnan
Best, David T; Nowacki, John (USAEQ); Fahrenkopf Leslie '

Cc:  Roebke, HeatherM Gibbs, Landon M.; Brady, RyanD lsakson Curtis M,; Webster JocelynS
‘ Dunne, Dianna L.; Conant Alex

. Subject. RE: U.S. Attorney Nominations

: Messages have been left with all home state offices offices and the Delegate for Puerto Rlco and Senate

Judiciary Chair-and Rankmg Minority Member for both the US Marshal nominees and the us Attomey nom!nees

" From: Perkins, Pauf R.

Sent: Tuesday, January 16, 2007 4:05 PM

© Tot Miers, Harriet; Kelley, Wilflam K.; Goeglein, Tim; Taylor, Sara M.; Jennings, Jeffery S.; Carroll Carlton F.;

Looney, Andrea B.; Brosnahan, Jennlfer R.; Oprison, Christopher G.; Smatra, Nicholas A.; Mamu, Jeanie S.;
Lawrimore, EmllyA McCathran, W:Ihamw Saunders, G. T‘mothy, Sampson, Kyle; Macklin_. Kristi R; Scolmos
Tasia; Goodling, Monica; ]an wﬂluams@usdm gov; Moscheila William; Battle, Michael (USAEO);
nancy.scottfinar ; Best, David T; Nowacki, John (USAEQ); Fahrenkopf, Leslie

Cc: Roebke, Heather M.; G:bbs Landon M.; Brady, Ryan D.; Isakson, Curtis M.; Webster, Jocelyn S.; Dunne,

Dianna L.; Conant, Alex
* Subject: U.5. Attorney Nominations

Note: Thie:.is-a preliminary in’t_e_rfhal notification, énd it is not to be made publie.
The followmg nominations is expected to be delivered to the U.S. Senate this afternoon:

John Wood, of Missouri, to be United States Attorney for the Western District of Mlssour:, vice
Todd Peterson Graves.

f"ﬂEDAc-rED o : -

Per our agreed upon process prior to the nomination, EOUSA wull inform: 1) the actlng U.S. Attorney in the
district, and 2) the candidate, . )

Also, per our agreed upon process, prior to the nomination, DOJ Legisiative Affairs will inform: 1) the home-state
Senators, and 2) Senators Specter and Leahy. ‘

Please reply to this e-mail to confirg that these steps have been completed.

Thank you,

Paul Perkins

White House Counsel's Office
(202) 456
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From: Nowacki, John (USAEQ)

Sent:  Tuesday, January 16, 2007 4:39 PM

‘To: Perkins, Paul R.; Miers, Harriet; Kelley, William K.; Goeglein, Tim; Tay!or SaraM Jenmngs

' " Jeffery S.; Carroll Carlton F.; Looney, Andrea B, Brosnahan JenmferR Opnson Christopher G.;
.Sinatra, Nicholas A.; Mamo, JeanleS Lawnmore Emily A.; McCathran, William W.; Saunders, G
Timothy; Sampson, Kyie Macklin, Knstl R; Scolinos, Tasia; Goodling, Monica;

. jan.williams@usdoj.gov; Moschella, William; Battle, Michael (USAEO) nancy.scottfinan
" Best, David T; Fahrenkopf, Leslie

- Ce: Roebke, Heather M.; Gibbs, Landon M.; Brady, RyanD Isakson, CurtlsM ‘Webster, JocelynS
A Dunne, Dianna L.; Conant Alex L ‘

Subject RE: U.S. Attorney Nommatlons

_ EOUSA has completed nottﬁcauons.

From: Perkins, Paul R. - : :

* Sent: Tuesday, January 16, 2007 4 05PM ' ' ' -
To: Miers, Harriet; Kelley, william K.; Goeglein,. Tim; Taylor, Sara M.; Jennings, Jeffery S Carrolt, Carlton F.;
Logney, Andrea B.; Brosnahan, Jenmfer R.; Oprlson, Christopher G.; Slnatra, Nicholas A.; Mamo, Jeanie S,;

" Lawrimore, EmllvA McCathran; Willlam W Saunders, G. T‘mothy, Sampson, Kyle; Macklin Kristi R; Scollnos,

- Tasia; Goodling, Monica; jan. wﬂllams@usdoj gov; Moschella, William; Battle, Michael (USAEO),

" nancy.scottfinap Best, David T; Nowacki, John (USAEQ); Fahrenkopf, Leslie
‘Cc: Roebke, Heather M.; Gibbs, Landon M.; Brady, Ryan D.; Isakson, Curtis M.; Webster, Jocelyn S.; Dunne, :
Dianna.L.; Conant, Alex
- Subject: U.S. Attorney Nominations

. Note: This is a preliminary internal notification; and it is not to be made. public.
The following nominations s expected to be delivered to the U.S. Senate this.aﬂemodn:

John Woed, of Missouri, to be United States Attorney for the Western District of Mlssourl, vice
, _Todd Peterson Graves,

E'DACTED

- Per our agreed upon process, prior to the nomination, EOUSA will mform 1) the acting U.S. Attorney in the
district, and 2) the candidate.

Also, per our agreed upon process, prior to the nomlnatlon, DOJ Legislative Affairs wull inform: 1) the home-state
Senators, and 2) Senators Specter and Leahy

Please reply to this e-mail to confirm that these steps have been compieted.
Thank you, N
Paul Perkins
White House Counsel's Ofﬁce
-{202) 456
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From: Perkins, Paul R.
Sent:  Tuesday, January 16 2007 5:27 PM

To: Mlers Harriet; Kelley, William K_; Goeglein, Tim; Taylor Sara M.; Jennings, Jeffery S.; Looney,
_ Andrea B.; Brosnahan JenmferR Smith, John M.; Lee, Kenneth K.; Mcintosh, BrentJ Oprison,
‘ ChnstopherG ‘Eckert, Paul R.; Fahrenkopf Leslie Stanton, CheryIM Scudder, MlchaelY
Sinatra, Nicholas A.; Mamo, JeameS Lawrimore, Emily A.; Mcbathran William W.; Saunders G.
" Timothy; Lipscomb, Kimberyn C.; Lawnmore Emily A.; kyle.sampson@usdoj.gov;
kristi.r.macklin@usdoj.gov, tasia.scolinos. : Monica.Goodling@usdoj.gov;
jan.williams@usdoj.gov; william. moschella@usdq gov michael.battle@usdoj. gov
" nancy.scottfinan . David.T.Bes! John Nowacki -
lisa.dickinsonz robert.trono -

Cc: Roebke HeatherM Gibbs, Landon M.; Paola, Lmdsey N.; Isakson, CurtrsM Brady, Ryan D.;
E Webster, Jocelyn S.; Dunne, Diannz L.; Conant, Alex; David.T. Best .

‘Subject: Withdrawal and Nominations

‘The Smith'(CA 9) withdrawal and nomination has been delivered to the U.S. Senate.

Also, the nominations for Wood (USA, WD MO), - ' REDACTED
, have been delivered to the U.S. Senate. - -

Thank you'.'

Paul Perkins
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 From: ' Sampson Kyle [Ky!e Sampson@usdor gov}
‘Sent: Tuesday, January 16, 2007 5:30 PM '
To: Kelley, William K.

Subject:  FW: feinstein
. Importance: High
i'm updating the letter now to reflect the two usa appts today

lam has resigned -
can we send our response'? the stronger version? piease advrse

From: Roehrkasse, Brian

Sent: Tuesday, January 16, 2007 5:28 PM

.Tos: Elston, Michael (ODAG); Sampson, Kyle;: Scollnos, Tagra, Goodling, Monrca
Subject: FW: feinstein

This is generating a lot of calls.

, From. Johnson, Kevrn

Sent: Tuesday, January 16, 2007 5 12 PM
To: Roehrkasse, Brian

Subject: feinstein

FOR IMMEDIATE RELEASE:  Contact: Scott Gerber, 202/224-
Tuesday, January 16, 2_007 . -httnz//feinstein.senateﬁ.,q;ov '

Senator Femstem Concerned over Res1 natm_ns

- Senator Feinstein to question Attorney General Gonzalez
at Judiciary Committee Hearing later this week -

_ Washington, DC — In a speech on the Senate Floor, U.S. Senator Dianne -
Feinstein (D-Calif) today expressed concern about the fact that a number of U.S.

- Attorneys have been asked by the Department of Justice to resign their positions prior to
the end of their terms and wn‘hout cause.

In a little noticed provision inciuded in the Patriot Act reauthorization last year,

- the Administration's authority to appoint interim U.S. Attorneys was greatly expanded. |
- The law was changed so that if a vacancy arises the Attorney General may appoint a

- replacement for an indefinite period of time —~ thus completely avordzng the Senate

conf rmation process

Senators Feinstein, Patrick Lea?*ry (D-Vt.), and Mark Pryor (D-Ark.) last week .
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introduced the Preserving United States Attorney Independence Act, which would
prevent further circumvention of the Senate's constitutional prerogative to confirm U.S.
Attorneys and restore appointment authority to the appropriate District Courts.

 The full text of Senator Feinstein 's floor statement follows.

Recent newspaper articles have detailed the circumstances surrounding the
departure of several U.S. Attorneys across the country.

e Politicizing Prosecutors: “United States attorneys are so powerful that their
impartiality must be beyond question. One way to ensure that is to require them to
‘submit to questions from the Senate, and face a confirmation vote.” New York
Times — 1/15/07. www. nvtlrnes com/2007/01/ 15/opinion/ 15mon2 html?

=1 &oref—slogm

e US. Attorney Vacancles Spark Concerns: “As the Bush admmlstratmn enters its
last two years, a number of U.S. attorneys are departing, causing concern that some
hlgh profile prosecutions may suffer. As many as seven U.S. attorneys. . . are.
leaving or bemg pushed out.” Wall Street Journal — 1/16/07. :
http://online.wsj.com/google_login, htmi?uri=http%3A%2F%2Fonline.wsj.com% -
2Farticle%2FSB116891 552371177295. htm1%3F mod%3Dgooglenews wsj

e Lamis Asked to Step. Down: “The Bush admmlstratlon has quletly asked Sa.n
~ Diego U. S Attorney Carol-Lam, best knoWn for her high-profile prosecutions of
politicians and corporate executives, to resign her post, a law enforcement official
said.” San Diego Union Tribune — 1/12/07.
http: //webl__g_lgnonsandlego com/un10ntr1b/200701 12/news Inl 21arn html

» Nevada U.S. Attorney Given Walking Papers: “The Bush administration has
forced Daniel Bogden out of his position as U.S. attorney for the District of
‘Nevada, Nevada's twa senators said Sunday.” Las Vegas Review Journal —
1/16/07. www.reviewjournal.com/lvrj_home/2007/fan-15-Mon-
2007/news/ 11980257 .html

The following is a transcript of Senator Feinstein’s floor speech:

“Mr. President, [ have introduced an amendment on this bill which has to do with
the appointment of U.S. Attorneys. This is also the subject of the Judiciary Committee's
jurisdiction, and since the Attorney General himself will be before that committee on

~Thursday, and I will be asking him some questions, I speak today in morning busmess on
what I know so much about this situation.
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Receritly, it came to my attention that the Department of Justice has asked several

- U.S. Attorneys from around the country to resign their positions -- some by the end of

this month -- prior to the end of their terms not based on any allegation of mlsconduet In
other words, they are forced resignations.

I have also heard that the Attorney General plans to appoint interim replacements
and potentially avoid Senate confirmation by leavmg an interim U.S. Attorney in place
for the remamder of the Bush admmlstratlon

‘How does thls happen? The Department sought and essentlally was glven new -
authority under a little known provision in the PATRIOT Act Reauthorization to appomt

 interim appointments who are not subject to Senate confirmation and who could remam
in place for the remamder of the Bush administration.

To date, I know of at least seven U.S. Attorneys forced to resign without cause,

_ thhout any allegations of misconduct. These include two from my home State, San
Diego and. San Francisco, as well as U.S, Attomeys from New Mex1co Nevada,

Arkansas Texas, Washlngton and Arizona.

In Callforma, press reports indicate that Carol Lam, U.S. Attorney for San Diego,
has been asked to leave her position, as has Kevin Ryan of San Francisco. The public
response has been shock. Peter Nunez, who served as the San Diego U.S. Attorney from
1982 to 1988, has said, ‘This is like nothmg I've ever seen in my 35-plus years.’

- He went on to say that: whlle the President has-the authority to ﬁre aU.S. Attorney

“for any reason, it is ‘extremely rare’ ‘unless there i is an allegation of mlsconduct

To my knowledge, there are no allegatlons of misconduct havmg to do with Carol
Lam. She is a distinguished former judge. Rather, the only explanation I have seen are
concerns. that were expressed about pl'lOI'ltlZlIlg public corruptlon cases over smuggling
and gun cases. :

_ The most well-known case involves a U.S. Attorney in Arkansas. Senators Pryor
and Lincoln have raised significant concerns about how "Bud" Cummins was askedto
resign and in his place the administration appointed their top lawyer in charge of political
opposition research, Tim Griffin. I have been told Mr. Griffin is quite young, 37, and

~ Senators Pryor and Lincoln have expressed concerns about press reports that have

indicated Mr. Griffin has been a political operative for the RNC.

While the adtmmstratlon has confirmed that 5 to 10 U.S. Attomeys have been

- asked to leave, 1 have not been given specific details about why these individuals were

asked to leave. Around the country, though, U.S. Attorneys are bringing many of the

 most important and complex cases being prosecuted. They are responsible for taking the
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lead on public corruption cases and many of the antiterrorist efforts in the country.
As a matter of fact, we just had the head of the FBI, Bob Mueller, come before the =
~ Judiciary Committee at our oversight hearing and tell us how they have dropped the |
priority of violent crime prosecution and, instead, are taking up public corruption cases;
~ ergo, it only follows that the U.S. Attorneys would be prosecuting public corruption
cases..

~ As a matter of fact, the rumor has it -- and this is only rumor -- that U.S. Attorney
Lam, who carried out the prosecution of the Duke Cunningham case, has other cases
pending whereby, rumor has it, Members of Congréss have been subpoenaed. I have also
‘been told that this interrupts the flow of the prosecution of these- cases, to have the
present U.S. attorney be forced to re51gn by the end of this month. -

“Now, US. Attorneys play a vital role in combating traditional crimes such as
narcotics trafficking, bank robbery, guns, violence, environmental crimes, civil rights,
‘and fraud, as well as taking the lead on prosecuting computer hacking, Internet fraud, and
intellectual property theft, accounting and securities fraud, and computer chip theft.

How did all of this happen? This is an interesting story. - Apparently, when -

- Congress reauthorized the PATRIOT Act last year, a provision was included that
modified the statute that determines how long interim appomtments are made. The
PATRIOT Act Reauthorization changed the law to allow interim appointments to serve
_indefinitely rather than for a limited 120 days. Prior to the PATRIOT Act -
Reauthorization and the 1986 law, when a vacancy arose, the court nominated an interim
'U.S. Attorney until the Senate: confirmed a Presidential nominee. The PATRIOT Act
- Reautherization in 2006 removed the 120- day limit on that appemtment, so now the-
Attorney General can nominate someone who goes in without any confirmation heanng
by this Senate and serve as U.S. Attorriey for the remainder of the President's term in
office. This is a way, simply stated, of avmdmg a Senate conﬁrrnatlon ofaU.S.
Attorney. :

The rationale to give the authority to the court has been that since district court
judges are also subject to Senate confirmation and are not polmcal positions, there is
- greater likelihood that their choice of who should serve as an interim U.S. Attorney
would be chosen based on merit and not manipulated for political reasons. To me, this
makes good sense.

Finally, by having the district court make the appointments, and not the Attomey

- General, the process prowdes an incentive for the administration to move quickly to®
-appoint a replacement and to work in coopcratlon with the Senate to get the best qualified
candidate confirmed.

. Istrongly believe we should return this power to district courts to appoint interim
U.S. Attorneys. That is why last week, Senator Leahy, the incoming Chairman of the
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Judiciary Committee, the Senator froni Arkansas‘,. Senator Pryor, and I filed abill
that would do just that. Our bill simply restores the statute to-what it once was and gives
the authorlty to appoint interim U.S. Attomeys back to the dlstnct court where the =~

vacancy anses

! could press this issue on this bill. However, I do not want to do so because [ have
been saying T want to keep this bill as clean as possible, that it is restricted to the'items
that are the purpose of the bill, not eiectlons or any other such things. I ought to stick to -
my own statement.

Clearly, the President has the authorlty to choose who he wants worklng in his
admiinistration and to choose who should replace an individual when there is a vacancy. -

But the U.S. Attorneys’ job is too important for there to be unnecessary disruptions, or,

worse, any appearance of undue influence. At a time when we are talking about
toughening the consequences for ‘public corruptlon, we should change the law to ensure
that our top prosecutors who are takmg on these cases are free from interference or the
appearance of impropriety. This is an important change to the law. Again, I will
question the Attorney General Thursday about it when he is before the Judlclary
Committee for an over31ght hearmg :

I am particularly concerned because of the inference i in all of this that is drawn to
manipulation in the lineup of cases to be prosecuted by a U.S. Attorney. In the San

~ Diego case, at the very least, we have people from the FBI indicating that Carol Lam has
" not only been a straight shooter but a very good prosecutor. Therefore, it is surprising to

me to see that she would be, in effect, forced out, without cause. This would go for any
other U.S. Attorney among the seven who are on that list.

We have something we need to look into, that we need to exercise our oversight or

&
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From: Kelley, thllam K.
Sent: 'Tuesday, January 16, 2007 7 39 PM

To: Sampson Kyle
Su bject RE
Gulp.

,‘ From. Sampson, Kyle [mailto: Kyle Sampson@usdm gov]
‘Sent: Tuesday, January 16, 2007 7:35 PM :
© To: Kelley, William K,
- Subject: RE:

baoioai!y :

From: Kelley, William K. [mailto:William_K. Keliey@who eop gov]
Sent: Tuesday, January 16, 2007 6:57 PM

- To: Sampson, Kyle

Subject: RE:

And she's not backing off? What does she oay? "I don't beh'éve, ybﬁ, Mr. Attorriev General?"

- From: Sampson, Kyle [mailto Kyle Sampson@usdo; gov]
‘Sent:.Tuesday, January 16, 2007 6:57 PM

To: Keiley, Wiltiam K.

'Subject RE:

~ -Already done. And AG did sincerely and'c:'redibly deliver. And alf | can say is that she is dumb as a oost.

"‘From. Ke!ley, William K. [mallto Wlliiarn K. Kelley@who eap. gov]
. Sent: Tuesday, January 16, 2007 6:53 PM

To: Sampson, Kyle:

' Subject: RE:

" From: Sampson, Kyle [mailto:Kyle.Sampson@usdoj.gov]
Sent: Tuesday, January 16, 2007 6:42 PM

1 think the AG should talk to Senator Femstem privately and clear the air. Tcan't believe that she wouldn't accept
his explanation, which not only woild be sincerely and credlbly delivered, but would also have the virtue of
bemg nothing but the truth. ‘

To: Kelley, Willlam K.
Subject: RE:
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thx

- From: Kelley, William K. [maitto: Wiliiam_K._Kelley@who. eop gov}
-Sent: Tuesday, January 16, 2007 6 41 PM

~_To: Sampson, Kyie

Subject:

: .'The view here is that it is risky, and maybe unprecedented, for us to comment on a personnel matter in a negative
way. It is true, and frustrating, that Sen. Feinstein is attacking us unfairly, but the US Attorneys themselves _

haven't fired any shots. Until they do, Harriet feels very strongly that we shouldn't respond on the merits, even

though we are convmced that they have dlsloyally stirred up the Senators.

We.are all fine with say'ingswhat you want to say about filling all 94 slots.

‘Thanks,
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Sara TaY_Ior

From:  Sara Taylor

' ‘ent: 1/17/2007 7:35:58 PM

: ‘Sampson, Kyie' Kyle.Sampson@usdoj.gov;
o ' :
B

- Subject: RE: USA appts -- Pryor issue

Thx.

From: Sampson, Kyle [mailto:Kyle.Sampson@usdoj.gov]
Sent: Wednesday, January 17, 2007 5:47 PM

Yo: Sara Tayior ‘

Subject: USA appts -- Pryor issue

Importance: High

<<LeahyFeinsteinResponseto.an.9.07 leterReApplsofUSAs pdf>>

Kyle Sampson

Chief of Staff

U S. Depaniment of Justice

850 Pennsylvanta Avenue, NW.
Washington, D.C. 20530

(202) 514-2001 wk.

(202) 305 ceH

kyle sampson@usdoj.gov
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Sampson, Kyle

roms: Sampson, Kyle:
nt: 1/17/2007 5:47:17 PM
E Sara Taylor /O=REPUBLICAN NATIONAL COMMITTEE/OU=RNC/CN= REClPIENTSfCN SMT AYLOR;

]
Py

8ce;
Subject: USA appts -- Pryor issue
- Attachments: - LeahyFemstemResponsetoJan 9.07 letterReApptsofUSAs.pdf;

<<LeahyFeinsteinResponsetoJan.8.07 lette iReApplsofUSAs.pdf>»

Kyle Sampson
Chief of Staff
U.S. Department of Justice _
950 Pennsyivania Avenue, N.W.
Washingion, D.C. 20530 -
" (202) 514-2001 wk.
(202) 305 cell
kyle sampson@usdoj.gov
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U.S. Department of Justice

. 'E% _ : Office of Legisiative Affairs

. Office of the Assistant Autlarpey General . Washurenon, D.C. 20530

January 16, 2007

The Honorable Patrick J. Leahy
Chairman

Committee on the Judiciary
LU'nited States Senale
Washington, D.C. 20510

The Honorable Dianne Feinstein
‘Comumitiee on the Judiciary
United States Senate
Washingion, D.C. 20510

Dear Chairnmnan Leahy and Senator Feinstein:

o This is in response 10 your letter, dated January 9, 2007, regarding the
) Administration's.appeintment of United States Attorneys.

United States Anorneys are at the forefront of the Department of Justice’s effons.
They are leading the charge 1o prolect America from acls of terrorism; reduce violent
crime, including gun crime and gang crime; enforce immigration laws; fight illegal drugs,
especially methamphetamine; combat crimes that endanger children and families like
child pomography, obscenily, and human wafficking; and ensure the integrity of the
marketplace and of government by prosecuting corporate fraud and public corruption.
The Attomey General and the Deputy Anomey General are responsible for evaluating the
performance the Uniled States Atiorneys and ensuring that Uniled States Attorneys arc
leading their offices effectively.

United States Atlorneys serve at the pleasure of the President. Thus, like other
high-ranking Executive Branch officials, they may be removed for any reason or no
reason. Thai on occasion in an organization as large as the Justice Department some
United Siates Attlorneys are remaved. or are asked or encouraged 10 resign, should come
28 no surprise. Discussions with United Siates Atorneys regarding their comtinued
service generally are non-public, out of respect for those United States Atlorneys; indeed,
a public debate about the United States Attomeys that may have been asked or
encouraged 1o resign only disserves their interests. In any event, please be assured thai

~ United States Allorneys never are removed. or asked or encouraged fo.1esign, in an effon
. to Tetaliale ugainst them or mierfere with or inapproprately influence a particular
investigation. criminal prosecution or civil case. United States Attorneys ure Jaw
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Letter 10 Chairman Leahy and Senator Feinsiein
January 16, 2007
Page 2

enforcement officials and officers of the court who must carry out their responsibilities
with stict impartiality,

The Administration is committed 10 having a Senate-confirmed United States
Antorney in all 94 federal districts. When a vacancy in the office of United States
Atomey occurs (because of removal, resignation or for any other reasen), the
Administration first must determine who will serve temporarily as United States Aftorney
unti] a new Senate-confirmed United States Anomey is appointed. Because of the
imponance of continuity in the office, the Administration often looks to the First
Agssistant United States Attorney or another. senior manager in the office to serve as
acting or interim United States Attorney. Where neither the First Assistant United States
Attomney nor another senior manager in the office is able or willing to serve as acting or
interim Uniled States Atiomey, or where their service would not be appropriate in the
circumstances, the Administration may look te other Department employees to serve as
interim United States Atiorney. At no time, however, has the Administration sought to
avoid the Senate confirmation process by (1) appointing an interim United States
Attorney and then (2) refusing 10 move forward, in consultation with home-State
Senalors, on the selection, nomination and (hopefully) confirmation of a new United
States Attorney. The appointment of United States Attomneys by and with the advice and

_ consenl of the Senate unquestionably is the appointment method preferred by the Senate
- and the one that the Administration follows.

Last year’s amendment to the Attorney General’s appointment authority was
necessary and appropriate, Prior to the amendment, the Atorney General could appoint
an interim United States Attomney for only 120 days; thereafter, the district court was
authorized to appoim an interim Uniied States Atlomney. In cases where a Senate-

" confirmed United States Attorney could not be appointed within 120 days, the limitation
an the Atlomey General’s appomiment authority resulted in numerous, recurring
problems. For example, some district courts — recognizing the oddity of members of one
branch of government appointing officers of ancther and the conflicts inherent in the
appointment of an imenm United States Anomey who would then have many matters
before the courl - refused 10 exercise the court appointment authonity, thereby requiring
the Anomey General to make successive, 120-day appointments. In contrast, other
district couns — ignoring the oddity and the inherent conflicts — sought 10 appoint as
interim United States Attorney wholly unacceptable candidates who did not have the
appropriate experience or the necessary clearances. Because the Administration is
commutied o having a Senate-confirmed Unned Siates Attomey in all 94 federal districts,
‘changing the law 1o 1eslore the limitations on the Atlormey General’s appointument
authonty is unnecessary.

Enclosed per vour request is information regarding the exercise of the Atiomey
General’s authonty to appornt interim Unied Sizies Attomeys, As vou will see, the
encloced informanion establishes conclusiveiy that the Administration is committed to
having a Senuie-confirmed United Stares Atiomev in all 94 federal districts. Indeed,
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Letter to Chalrman Leahy and Senator Feinstein
January 16, 2007 .

. Page 3

every single time that a United States Attorney vacancy has zrisen, the President either
has made a nomination or the Administration is working, in consultation with home-State
Senators, to select candidates for nomination. Such nominations are, of course, subject to
Senale confirmation.

Sincerely, : :

AlAn - HeF]

Richard A. Hertling
Acting Assistant Attorney General

Enclosure
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. FACT SHEET: UNITED STATES ATTORNEY APPOINTMENTS

NOMINATIONS AFTER AMENDMENT TO ATTORNEY GENERAL'S
APPOINTMENT AUTHORITY

Since March 9, 2006, when the Congress amended the Attorney General's.
authority to appoint interim United Stales Atiomeys, the President has nommated 15
individuals 1o serve as United States Anorney. The 15 nominations are:

Erik Peterson — Western District of Wisconsin;
Charles Rosenberg — Eastemn District of Virginia;
Thomas Apnderson — District of Vermont;

‘Martin Jackley — District of South Dakota;
Alexander Acosta - Southem Disirict of Florida;
Troy Eid ~ District of Colorado;

Phillip Green - Southern District of Illinois;
George Holding — Eastern District of North Carolina;
Sharon Potter — Northern District of West Virginia;
Brett Tolman — District of Utah;

Rodger Heaton — Central District of flinois;
‘Deborah Rhodes — Southem District of Alabama;
Rachei Paulose — District of Minnesota;

John Wood -~ Western District of Missouri; and
Rosa Rodriguez-Velez - District of Puerto Rico.

All bu! Phillip Green, John Wood, and Rosa Rodnguez—Vclcz have bcen confirmed by
the Senate.

VACANCIES AFTER AMENDMENT TO ATTORNEY GENERAL'S
APPOINTMENT AUTHORITY

Smce Marchi 9, 2006, there have been 11 new U.S. Altomey vacancies that have
anisen. For five of the 11 vacancies, the First Assistant United States Anormey (FAUSA)
in the distnct was selected 1o lead the office in an acting capacity under the Vacancies
Reform Acl. see 5 U.S.C. § 3345(a)(1) (first assistant may serve in acling capacity for
210 days uniess a nomination is made). Those districts are:

» Ceniral District of California - FAUSA George Cardona is acting United States
Anomey (Cardena is not a candidate for presidential nommauon a nommauon is
not vetready),

s Southern District of Ilinois - FAUSA Randy Massey is acting United States
Anlothey {Massey is nol a candidate for presidential nomination; a nomination
was made last Congress. but confirmation did not occur);
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‘¢« Northern District of lowa ~ FAUSA Judi Whetstine is acting United States.
Attorney (Whetstine is not a candidate for nomination and is retinng this month,
necessitating an Attorney General appointment; nomination is not yet ready);-

o Eastern District of North Carolina ~ FAUSA George Holding served as acting
Uhnited States Atlorney (Holding was nominated and confirmed);

« Northern District of West Virginia —~ FAUSA Rita Valdrini served as acting
United States Anomey (Valdrini was not a candidate for presidential nomination;
another individual was nominated and confirmed).

For six of the 11 vacancies, the Department selected another Department employee to
serve as interim United Stales Attomey until a nomination could be submitied to the
Senate, see 28 U.S.C. § 546(a) (“Attorney General may appoint a United States attomey
for the district in which the office of Uniled States attorney is vacant™). Those distnicts
are:

-« Eastern District of Virginia — Pending nominee Chuck Rosenberg was
appointed interim United States Attorney when incumbent United States Attorney
resigned to be appointed Deputy Attomey General (Rosenberg was confirmed

: shorily thereafier); ‘ ,

_ o Eastern District of Arkansas — Tim Griffin was appointed interim United States
Attomney when incumbent United States Attorney resigned (Griffin has expressed
interest in presidential nomination; nomination is not yet ready);

s District of Columbia — Jeff Taylor was appointed interim United States Atiomey
when incumbent United States Attomey resigned to be appointed Assistant
Attomey General for the National Security Division (Taylor has expressed
interest in presidential nomination; nomination is not yet ready);

s District of Nebraska — Joe Stecher was appointed inmerim United States Attorney
when incumbent United States Atlorney resigned to be appointed Chief Justice of
Nebraska Supreme Court {Stecher has expressed interest in presidential
nomination; nomination is not yet ready); . _

o Middle District of Tennessee —~ Craig Morford was appointed interim United
Siates Attorney when incumbent United States Attorney resigned (Morford has
expressed inierest in presidential nomination; nomination is not vet ready); and

o Western District of Missouri — Brad Schiczman was appointed interim United
States Attorney when incumbent United States Atiorney and FAUSA resigned
{Schlozman expressed interest in presidential appointment; someone else was
nominaled). -

ATTORNEY GENERAL APPOINTMENTS AFTER AMENDMENT TO
ATTORNEY GENERAL’S APPOINTMENT AUTHORITY

The Atorney General has exercised the authority to appoint interim United States
Atlorneys a 10tal of nine times since the authonty was amended in March 2006, In two of
the nine cases, the FAUSA had been serving as acting United States Anlorney under the
Vacancies Reform Act (VRA), but the VRA’s 210-day period cxpired hefore a
nomination could be made. Thereafier, the Atomey General appointed that same
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FAUSA 1o serve as interim Um’tcd States Allorney. These districts includc:

s District of Puerto Rice - Rosa Rodnguez-Vclez (Rodngucz Velez has been
nominated}; and

¢ FEastern District of Tennessee — Russ Dedrick (Dedrick has expressed interest in
presidential nomination; nomination is not yet ready). ' '

In one case, the FAUSA had been serving as acting United States Attomney under the

"VRA, but the VRA's 210-day period expired before a nomination could be made.

Thereafier, the Attorney General appointed another Department employee lo serve as
interim United States Attorney until a nomination could be submitted 10 the Senate. That
district is: .

+ District of Alaska - Nelson Cohen (Cohen is not a candidate for presidential .
" nomination; nomination is not yet ready).

In the five remaining cases, the Deparunent selected another Department employee to
serve as interim United Siates Attorney until a nomination could be submitted to the

Senate. Those districts are:

+ Eastern District of Virginih — Pending nominee Chuck Rosenberg was

appointed interim United States Antorney when incumbent United States Attomey

resigned 10 be appointed Deputy Attomey General (Rosenberg was confirmed
shortly thereafier);

« FEastern District of Arkansas — Tim Griffin was appomtcd interim Lmted States

"~ Attomey when incumbent United States Attomey resigned (Griffin has expressed
interesi in presidential nomination; nomination is not yet ready); '

¢ District of Columbia — Jeff Taylor was appoinied interim Uniled States Attorney
when incumbemt United States Atorney resigned 10 be appointed Assistant
Angmney General for the National Security Division (Taylor has expressed
interest in presidential notninatian; nomination is not yet ready);

« District of Nebraska — Joe Stecher was appointed interim United States Atlomcy'

when incumbent United States Attorney resigned to be appointed Chief Justice of
Nebraska Supreme Court (Stecher has expressed interest in presidential
nonunaticn; nomination is not vel ready);

e Middle District of Tennessee - Craig Morford was appointed interim United
S1ates Attomey when incumbent Unijled States Attorney resigned (Morford has
expressed interest in presidential nbmina!_ion; nomination is no! vet ready); and

*  Western District of Missouri - Brad Schlozman was appointed interim United
States Atlorney when incumbent United States Attomey and FAUSA resigned
(Schlozman expressed intercst in presidential appoiniment; somcone ¢lse was
nopunaled).
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From: Goodling, Monica {Monica.Goodling@usdoj.gov]
Sent:  Thursday, January 18, 2007 11:16 AM

To: Oprison, Christopher G. -

Subject: RE: Tim

No, but Pryor called the AG again yesterday.

From: Oprison, Christopher G. [mailto:Christopher_G. Opnson@who eop. gov]
- Sent; Thursday, January 18, 2007 11:16 AM

To: Goodling, Monica

-Subject: Tim

Monica - did Bob Russell or anyone else from Pryor's office contact you to discuss Bud's departure?

Christopher G. Oprison

- Associate Counsel to the President
phone: (202) 456- '
fax: (202) 456-
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From: Sampson, Kyle [Kyle.Sampson@usdoj.gov]

~ Sent; . . Thursday, January 25, 2007 9:54 AM
To: Miers, Harriat
Subject: : - RE: FYI

Hertling and I are briefing Schumer staff tomorrow. GOPers on the Committee are standing
firm for the Administration -- Sessions is Ranking on the Subcommittee and is all briefed .
up. Our wobblies (i.e., '

Specter) are with us,

--—--0Original Message-—--=~- )

From: Miers, Harriet [mailto:Harriet Miers@who.eop.gov]
Sent: Thursday, January 25, 2007 9:52 BM

To: Sampson, Kyle :

Subject: FW: FYI

Re conversation I just had with the AG.

----- Original Message-----

From: Oprison, Christopher G.

Sent: Thursday, January 25, 2007 9:43 AM
To: Miers, Harriet; Kelley, William K.
Cc: Brosnahan, Jennifer R,

Subject: FW: FYI

.fyif

© ——=--Qriginal Message-~-~---

From: Tim Griffin _

Sent: Thursday, January 25, 2007 9:42 aM
To: Opriscon, Christopher G.

Subject: FYI

Janyary 25, 2007

NQTICE OF FULL COMMITTEE HEARING

The Senaté Committee on the Judiciary has scheduled a hearing on "Preserving Prosecutorial
-Independence: Is the Department of Justice Politicizing the Hiring and Firiﬁg of U.5.
Attorneys?" i .

for Wednesday, February 7, 2007 at 9:30 a.m. -in Room

226 of the Dirksen Senate Office Building.

Senator Schumer will chair the hearing.

By crder of the Chairman
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FOR YOUR REVIEW -- DOJ response to Pryor letter re Griffin _ Page.l of 1

From: Sampson, Kyle [maiito:Kyle.Sampson@usdoj.gov]

Sent: Thursday, January 25, 2007 10:51 AM

To: Kellay, William K., staylor@gwb43 com; Taylor, Sara M.

Subject: FOR YOUR REVIEW -- DOJ response to Pryor letter re Griffin
Importance- High

Bnl_llSara, the attached .pdf is an outrageous letter the AG rec'd frbm Sen. Pryorre 'Grifﬁn;,the attached Word doc
is our proposed response. Wanted the two of you to have the benefit of reviewing before we send our response
later today. Let me know if you have any concerns/comments. Thxi

<<Sanator Ma_rk Pryor Ltr. re Tim Griffln.pdf>> <<Pryor Letter re Grifffn.doc»

" Kyle Sampson

Chief of Staff

U.S. Department of Justice

950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530

{202) 514-2001 wk.

(202) 305- cell
kyle.sampson@usdoj.gov
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MARK PRYdR 257 DIRKSEN SENATE OFFiICE BUiLeinG

ARKANSAS . ] . . . WagkengTon, DC 20810

{202) 224-2353
LOMMITTEES:

COMMERCE, SCIENCE AND 500 PRESIDENT CLINTON AVENLE

TRANSPORTATION - ‘E"]tﬁﬂ %tﬂtﬂﬁ %E“ﬂt[ Lirrue Ao, AR 72207

- . {501} 3246336
F?oﬁ%ﬁeﬁ%ﬂgﬁwg WASHINGTON, DC 20510 ) Toll FREE: {677} 759-9602
’ . hitp:/pryer.zanate.gov

SELECT COMMITTEE ON ETHICS

SMALL BUSINESS AND
ENTREPRENEURSHIP

January 11, 2007

The Honorable Alberto Gonzales
U.S. Department of Justice

950 Pennsylvania Ave, NW
Washington, DC 20530,

Dear Attomney General Gonzales:

I am writing this letter to express my displeasure regarding your appointment of Tim
"Griffin as Interim U.S. Attomey for the Bastern District of Arkansas. As you will recall,

" we discussed this matter in two telephone calls (Wednesday December 13, 2006, and
December 15, 2006) in which I informed you of my reservations.

First, it is clear (from events that occurred in July and August 20006), that there was an

attempt to force then U.S. Attorney Cummins to resign. At that time, my office

expressed my concemn to the White House Counsel regarding this matter, and Mr.

Cummins was able to remain in his position until the end of December. While I am

pleased that his service was extended, [ am left with the conclusion that the purpose for
. the dismigsal of Mr. Cummins was to appoint Mr. Griffin, ' '

Second, I am astonished that the reason given by your office for the interim appointment
is that the First Assistant U.S, Attomney is on matemity leave and therefore would not be
able to perform the responsibilities of the appointment. This reason was given to my
‘Chief of Staff, to the news media, and to me by your liaison in a meeting this week, This
concerns me on several levels, but most importantly it uses pregnancy and motherhood as
conditions that deny an appointment. While this may not be actionable in a public
employment setting, it clearty would be in a private employment setting. The U.S.
_Department of Justice should never discriminate against women in this manner. -

Finally, and most importantly, the appointment undermines the Senate confirmation

process. The authority granted to the Attorney General to make an interim appointment

for an indefinite time was given pursuant to the Patriot Act. [ believe that in using this

provision, the Attorney General should articulate a national security or law enforcement

need that necessitates such an appointment. You have failed to do so in this case. [n {fuct,

as cited above, the reason articulated is at worst grossly deficient, and at best, a poor '
" pretense. ' :
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For me personally this last point is most troublesome. When the Patriot Act was up for
reauthorization, you called me and discussed the importance of its passage. I told you

_ that while there were items in the Act that concerned me, I trusted that the spirit of the
law would be upheld. It has also come to my attention that there may have been other
similar appointments made under this provision of the Patriot Act. Therefore, [ believe
that the spirit of the law regarding this interim appointment (and perhaps others) has been
violated. As such, I am pushing for a legislative change. [ have signed on to a Bill that

*would strike the previous amended language and restore appointment authority to the
original 120 days. '

I am quite sure that you may not agree with some or all of my conclusmns, Iherefore I
await your response and I appreciate your cooperation in this matter.

Sincerely,

Mark Pryor

Sent via facsimile
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January 24, 2007

‘The Honorable Mark Pryor

United States Senate
257 Dirksen Senate Office Building

* Washington, D.C. 20510

Dear Senator Pryor:

This is in response to your'letter to the Attorney General dated J. anuéry 11, 2007,
regarding the Attorney General’s appointment of J. Timothy Griffin to serve as interim
United States Attomey for the Eastern District of Arkansas.

‘ As the'Attorney General informed you in his telephone conversations with you on
December 13, 2006, and December 15, 2006, Mr. Griffin was chosen for appointment to
serve as interim United States Attorney because of his excellent qualifications. To be
clear, Mr. Griffin was not chosen because the First Assistant United States Attorney was
on maternity leave and therefore was not able to serve as your letter states. As you know,
Mr. Griffin has federal prosecution experience both in the Eastern District of Arkansas
and in the Criminal Division in Washington, D.C. During his service in the Eastern
District of Arkansas, Mr. Griffin established that district’s successful Project Safe
Neighborhoods initiative to reduce firearms-related violence. In addition, Griffin has
served for more than a decade in the U.S. Army Reserve, Judge Advocate General’s
Corps, where he has prosecuted more than 40 criminai cases, mcludmg cases of national
significance. Griffin’s military experience includes recent service in Iraq, for which he
was awarded the Combat Action Badge and the Army Commendation Medal.

Importantly, Griffin is a “real Arkansan” with genuine ties to the community. For these

. qualifications, Griffin was selected to serve as interim United States Attorney.

As the Attorney General also has stated to you, the Administration is committed
to having a Senate-confirmed United States Attorney in all 94 federal districts. Atno
time has the Administration sought to avoid the Senate eonfirmation process by
appointing an interim United States Attorney and then refusing to move forward, in
consultation with home-State Senators, on the selection, nomination and a,onttrmatlon of
a new United States Attorney. Not onice.

The Eastern District of Arkansas is not different. As the Attorney General stated -
to you again last week, in a telephone conversation on January 17, 2007, the
Administration is committed to having a Senate-confirmed United States Attorney in that
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Letter to the Honorable Mark Pryor
January 24, 2007
Page 2

district too. That is why the.Administration has consulted with you and Senator Lincoln
for several months now regarding possible candidates for nomination, including Mr.
Griffin. That is why the Attorney General has sought your views as to whether, if

nominated, you would support Mr. Griffin’s confirmation. The Administration awaits
“your decision.

If you decide that you would support Mr. Griffin’s confirmation, then the
President’s senior advisors (after taking into account Senator Lincoln’s views) likely

~ would recommend that the President nominate him. With your support, Mr. Griffin

almost certainly would be confirmed and appointed. We are convinced that, given his
strong record as a federal prosecutor and as a military prosecutor,' Mr. Griffin would

“serve ably as a Senate-confirmed United States Attorney. If, in contrast, you decide that

for whatever reason you will not support Mr. Griffin’s confirmation, then the President’s
senior advisors (after taking into account Senator Lincoln’s views) will give your views
substantial weight in determining what recommendation to make to the President, as we
recognize it would be unusual for any nominee for United States Attorney to be

~confirmed over the objection of a home-State Senator.

Last year’s amendment to the Attorney General’s appointment authority was
necessary and appropriate. Prior to the amendment, the Attorney General could appoint
an interim United States Attorney for only 120 days; thereafter, the district court was
authorized to appoint an interim United States Attorney. In cases where a Senate-
confirmed United States Attorney could not be appointed within 120 days, the limitation .
on the Attorney General’s appointment authority resulted in numerous, recusring
problems. . For example, some district courts — recognizing the oddity of members of one
branch of government appointing officers of another and the conflicts inherent in the
appointment of an interim United States Attorney who would then have many matters
before the court — refused to exercise the court appointment authority, thereby requiring

_the Attorney General to make successive, 120-day appointments. In contrast, other

district courts — ignoring the oddity and the inherent conflicts — sought to appoint as
interim United States Attorney wholly unacceptable candidates who did not have the
appropriate experience or the necessary clearances. Contrary to your letter, nothing in

‘the text or history of the statute even suggests that the Attorney General should articulate

a national security or law enforcement need for making an interim appointment. Because
the Administration is committed to having a Senate-confirmed United States Attorney in
all 94 federal districts, changing the law to restore the limitations on the Attomey

‘General’s appomtment authority is unnecessary.

Enclosed is information regarding the exercise of the Attorney General’s authority

~ to appoint interim United States Attorneys. As you will see, the enclosed information

establishes conclusively that the Administration is'committed to having a Senate-
confirmed United States Attorney in all 94 federal districts. Indeed, every single time
that a United States Attorney vacancy has arisen, the President either has made a
nomination or — as with the Eastern District of Arkansas — the Administration is working,
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Letter to the Honorable Mark Pryor
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Page3

in consultation with home-State Senators, to select a candidate for nomination. Such

nominations are, of course, subject to Senate confirmation.

Sincerely,

Richard A. Hertling

Acting Assistant Attorney General =~

ce: The Honorable 'Blanche L. Lincoln
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From: Sara Taylor [st@gwb43.com]

. Sent: Thursday, January 25, 2007 10:59 AM
To: Kyle.sampson@usdoj.gov; Kelley, William K_; Taylor, Sara M.
Subject: Re: FOR YOUR REVIEW -- DOJ response to Pryor letter re Griffin

I'm concerned we imply that we'll pull down Griffin's nomination should Pryor object.

————— Original Message-----

From: Sampson, Kyle <Kyle. Sampson@usdo: govs

To: William_K._Kelley@who.eop.gov <William_K. Kelley@who.eop.govs>; Sara Taylor;. Sara_ M.
- Taylorewho.eop.gov <Sara M. Taylor@who.eop.govs :

Sent: Thu Jan 25 10:50:31 2007

- Bubject: FOR YOUR REVIEW -- DOJ response to Pryor letter re Griffin

Bill/Sara, the attached .pdf is an outrageous letter the AG rec'd from Sen. Pryor re
Griffin; the attached Word doc is our propesed response. Wanted the two of you toc have
the henefit of reviewing before we send our response later today Let me know. if you have
any concerns/comments Thx!

<<Senator Mark Pryor Ltr. re Tim‘Griffin.pdf>> <<Pryor Letter re Griffin.docs>

Kyle Sampson

Chief of staff

U.S. Department of Justice
950 Penngylvania Avenue, N.W.
Washington, D.C. 20530

(202) 514-2001 wk.

{202) 305~ cell
kyle.sampson@usdoj.gov
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From:  Kelley, William K.
Sent: 1/25/2007 10:57:56 AM
EY Sampson, Kyle Kyle.Sampson@usdoj.gov; Sara Taylor /O=REPUBLICAN NATIONAL
JMMITTEE/OU=RNC/CN= RECIPIENTS/CN SMTAYLOR; Taylor, Sara M, Sara_M._Taylor@who.eop.gov;
-
m-
Subject: RE: FOR YOUR REVIEW -- DQJ response to Pryor letter re Criffin

I think that more of a respanse on the menls is warranted regarding the allegations of pregnancy discrimination. The draft letter
says that that Criffin has been chosen because of his qualifications, but it doesn't lake issue {or address) Senator Pryor's claim that
he was told the 1st Asst was unavailable due to maternity leave and that that consti tutes pregnancy/ sex discrmination.

From: Sampson, Kyle [mailto: Kyle.Sampson@usdoj.gov)

Sent: Thursday, January 25, 2007 10:51 AM -

To: Kelley, Willlam K.; staylor@gwb43.com; Taylor, Sara M.

Subject: FOR YOUR REVIEW -- D(J response to Pryor letter re Griffin
Importano-' High

BilVSara, the attached .pdfIs an outrageous letter the AG rec'd from Sen. Pryor re Griffin; the attached Word doc is our proposed
response. Wanted the two of you to have the. benefit of reviewing before we send our response later today. Let me know if you
have any concems/comments. Thx! _

<<Senator Mark Pryor Ltr. re Tim Griffin.pdf>> <<Pryor Letter re Grifin.do¢>> -

Kyle Sampson
“hief of Staff
- 3. Department of Justice
.0 Pennsyivania Avenue, N.W.

Washington, D.C. 20530

(202) 514-2001 wk.

(202) 305 el

kyle. sampson@usdoj.gov
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From: Goodling, Monica [Monica.Goodling@usdoj. gov]
Sent:  Friday, January 26, 2007 12: 04 PM

To: Oprison, Chnstopher G.

Subject: RE: D NM US Attorney

Yes

From: Oprison, Christopher G. [mailto: Christopher_G._Oprison@who.eop.gov]
Sent; Friday, January 26, 2007 12; 01 PM

To: Goodling, Monica ‘

Subject: D NM US Attorney

Monica - if we have not already done so, can we go ahead and send to Jim Bibb the SF 86 for him to staﬁ filling
out? That way, assuming we move forward, we will have that form completed and ready to send him into BI.

Christopher G. Oprison

Associate Counsel to the President
phone: (202) 456-

- fax: (202)456-
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From:
Sent:
To:
Subject:

Importance:

Attac_hments:

bibb
ume.pdf (12t

until we have an interim/acting announcement in mid- February

Attached for

Goodling, Monica [Monica.Goodling@usdoj.gov]
Friday, January 26, 2007 12:11 PM :
Oprison, Christopher G.

.Bibb Resume

High

bibb resume.pdf

I think you should send it on. We are not going to need to speak with them

your reference. Thanks.
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From: Sampson, Kyle [Kyle.Sampson@usdoj.gov]

Sent:  Monday, January 29, 2007 $:42 AM -

To: Morgenstern, David (Alexander); Kelley, William K.
Subject: RE: Thursday meeting

David, calling you now.

From: Morgenstern, David (Alexander’

Sent: Monday, January 29, 2007 9:40 AM

To: Sampson, Kyle; William_K._Kelley@who.eop.gov
oo Subject: Thursday meeting

On Thursday, Attorney General Gonzales and Harriet Miers are scheduled to meet with Senators Alexander and
Corker re: U.S. Attorneys. Sen. Alexander asked if I could get some more information about what Attorney
General Gonzales and Ms. Miers want to discuss. (If you prefer to discuss over the phone instead of via email,
please feel free to call my direct line at 224- .) Thanks, ‘

‘David Morgenstern

Legislative Director

Office of U.S. Senator Lamar Alexander
(202) 224-4944

{202) 224 firect
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From: ‘ ' Eiston, Michael (ODAG) [Michael. Elston@usdoj.gov]

- Sent: Wednesday, January 31, 2007 9:40 AM
To: Oprison, Christopher G. ‘
Subject: Re: Feinstein
No worries -- Senate Judiciary Committee, but chaired by Sen. Schumer,

————— Original Message----- _ o
.From: Oprison, Christopher G. <Christeopher G. Oprison@who.eop.gov>
To: Elston, Michael (ODAG) ‘ .

Sent: Wed Jan 31 09:32:00 2007

Subject: RE: Feinstein

Sorry for the rookie questions - which committee/subcommittee?

————— Original Message----- _ o B
From: Elston, Michael (ODAG) [mailto:Michael.Elston@usdo].gov]
Sent: Wednesday, January 31, 2007 9:30 AM

To: Oprison, Christcpher G.

Subject: Re: Feinstein

February 6 at 9:30 am.

~w~--Original Message-----

From: Oprison, Christopher G. <Christopher G._ Oprison@who.eop.gov>
‘To: Elston, Michael (ODAG) '

Sent: Wed Jan 31 05:22:00 2007

"Subject: Feinstein

Mike - you mentioned there may bhe hearings held regarding Feinstein's measure to eliminate
the AG-Appointment authority. Do you know when those are slated to be held?

Christopher G. Oprison

Associdte Counsel to the President
phone: (202) 456- -

fax: (202) 456-
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E.D. Ark. - Griffin o : _ ' Page 1ofl

From: Sampson, Kyle [Kyle.Sampson@usdoj.gov]

Sent: Friday, February 02, 2007 2:35 PM
To: Oprison, Christopher G.; Scott Jennings
Subject: E.D. Ark. -- Griffin

Attachments: PrybrResponseReAppointmentoﬂnterimUSAGrifﬁn.pdf

Here's the letter the AG sent to Sen. Pryor this week. Bill and Sara both signed off on it; | should have sent to you
two as well. 1think it lays out the way forward pretty clearly.

<<PryorResponseReAppointmentoﬂnterimUSAGrifﬁri.pdb> '

Kyle Sampson

Chief of Staff

U.S. Department of Justice

950 Pennsylvania Avenug, N.W.
~ Washington, D.C. 20530

(202) 514-2001 wk.

(202) 305- cell
kyle.sampson@usdoj.gov
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U.S. Department of Justice
Office of Legislative Affairs

Office of the Assistant Attorney General ’ Washingtor, D.C. 20530

January 31, 2007

The Honorable Mark Pryor

United States Senate

257 Dirksen Senate Office Building
Washington, D.C. 20510

Dear Senator Pryor:

This is in response to your letter to the Attorney General dated January 11, 2007,
regarding the Attorney General’s appointment of J. Timothy Griffin to serve as interim
United States Attorney for thc_s Eastern District of Arkansas. :

As the Attorney General informed you in his telephone conversations with you on
December 13, 2606, and December 135, 2006, Mr. Griffin was chosen for appointment to
serve as interim United States Attorney because of his excellent qualifications. To be
clear, Mr. Griffin was not chosen because the First Assistant United States Attomey was
on maternity leave and therefore was not able to serve as your letter states. As you know,
Mr. Griffin has federal prosecution experience both in the Eastern District of Arkansas
‘and in the Criminal Division in Washington, D.C. During his service in the Eastern
District of Arkansas, Mr. Griffin established that district’s successful Project Safe
Neighborhoods initiative to reduce firearms-related violence. In addition, Mr. Griffin has
served for more than a decade in the U.S. Army Reserve, Judge Advocate General’s
Corps, for whom he has prosecuted more than 40 criminal cases, including cases of
national significance. Mr. Griffin’s military experience includes recent service in Iraq,
for which he was awarded the Combat Action Badge and the Army Commendation
Medal. Importantly, Mr. Griffin is a “real Arkansan” with genuine ties to the community.
‘Based on these qualifications, Mr. Griffin was selected to serve as interim United States
Attomey :

As the Attomey General also has stated to you, the Admmlstratlon is commltted
to having a Senate-confirmed United States Attorney for all 94 federal districts. At no
time has the Administration sought to avoid the Senate confirmation process by
appointing an interim United States Attorney and then refusing to move forward, in
consultation with home-State Senators, on the sclection, nomination and contirmation of

- anew United States Attorney. Not once.
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- Letter to the Honorable Mark Pryor
Page 2

‘The Eastern District of Arkansas is not different. As the Attoney General stated
to you again two weeks ago, in a telephone conversation on January 17, 2007, the
Administration is committed to having a Senate-confirmed United States Attorney in that
district too. That is why the Administration has consulted with you and Senator Lincoln .
for several months now regarding possible candidates for nomination, including Mr.

- Griffin. That is why the Attomey General has sought your views as to whether, if
nominated, you would support Mr. Griffin’s confirmation. The Administration awaits
your decision. : '

If you decide that you would support Mr. Griffin’s confirmation, then the
President’s senior advisors-(after taking into account Senator Lincoln’s views) likely
would recommend that the President nominate him. With your support, Mr. Griffin
almost certainly would be confirmed and appointed. We are convinced that, given his
strong record as a federal prosecutor and as a military prosecutor, Mr. Griffin would
serve ably as a Senate-confirmed United States Attorney. If, in contrast, you decide that
for whatever reason you will not support Mr. Griffin’s confirmation, then the
Administration looks forward to considering any altemative candidates for nommatlon
that you might put forward. In any event, your views (and the views of Senator meoln)
will be given substantial weight in determining what rccommendatxon to make to the
President regarding who is nominated.

Last year’s amendment to the Attorney General’s appointment authority was -
necessary and appropriate. Prior to the amendment, the Attorney General could appoint
~ an interim United States Attomey for only 120 days; thereafter, the district court was
authorized to appoint an interim United States Attorney. In cases where a Senate- -
confirmed United States Attorney could not be appointed within 120 days, the limitation
on the Attorney General’s appointment authorify resulted in numerous, recurring
problems. For example, some district courts — recognizing the oddity of members of one
branch of govcmment appointing officers of another and the conflicts inherent in the -
appointment of an interim United States Attorney who would then have many matters
before the court — refiised to exercise the court appointment authority, thereby requiring
the Attorney General to make successive, 120-day appointments. In contrast, other
district courts — ignoring the oddity and the inherent conflicts — sought to appoint as
interim United States Attorney wholly unacceptable candidates who did not have the
appropriate experience or the necessary clearances. Contrary to your letter, nothing in
the text or history of the statute even suggests that the Attoney General should articulate
a national security or law enforcement need for making an interim appointment. Because
the Administration is committed to having a Senate-confirmed United States Attorney for
all 94 federal districts, changing the law to restore the limitations on the Attorney
General’s appointment authority is unnecessary. :

Enclosed is information regarding the cxcrcise of the Attomey General’s authority
to appoint interim United States Attorneys. As you will see, the enclosed information
establishes conclusively that the Administration is committed to having a Senate-
confirmed United States Attorney in all 94 federal districts, Indeed, every single time
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Letter to the Honorable Mark Pryor
Page3 '

that a United States Attorney vacancy has arisen, the President either has made a
nomination or — as with the Eastern District of Arkansas — the Administration is working,
in consuitation with home-State Senators, to select a candidate for nomination. Such
nominations are, of course, subject to Senate confirmation.

~ Sincerely, 7
A A KT

‘Richard A. Hertling
Acting Assistant Attorney General

cé'. The Honorable Blanche L. Lincoln

~ Enclosure
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'FACT SHEET: UNITED STATES ATTORNEY APPOINTMENTS

NOMINATIONS AFTER AMENDMENT TO ATTORNEY GENERAL’S
APPOINTMENT AUTHORITY

Since March 9, 2006, when the Congress amended the Attorney General’s
authority to appoint interim United States Attorneys, the President has nominated 15
individuals to serve as United States Attormey. The 15 nominations are:

Erik Peterson — Western District of Wisconsin;
Charles Rosenberg — Eastern District of Virginia;
Thomas Anderson — District of Vermont;

Martin Jackley — District of South Dakota;
Alexander Acosta — Southern District of Florida;
Trey Eid — District of Colorado;

Phillip Green - Southern District of Iflinais;
George Holding — Eastern District of North Carolina;
Sharon Potter — Northern District of West Virginia;
Brett Tolman — District of Utah;

Rodger Heaton — Central District of Illinois;
Deborah Rhodes — Southern District of Alabama;
Rachel Paulose — District of Minnesota;

John Wood — Western District of Missouri; and
Rosa Rodriguez-Velez - District of Puerto Rico.

. All but Phillip Green, John Wood, and Rosa Rodr:guez—Velez have been confirmed by
the Senate. : _

VACANCIES AFTER AMENDMENT TO ATTORNEY GENERAL’S
APPOINTMENT AUTHORITY

Since March 9, 2006, there have been 13 new U.S. Attorney vacancies that have
arisen. They have been filled as noted below.

For 4 of the 13 vacancies, the First Assistant United States Attorney (FAUSA) in the
district was selected to lead the office in an acting capamty under the Vacancies Reform
Act, see 5 US.C. § 3345(a)(1) (first assistant may serve in acting capacity for 210 days
unless a nomination is made) until a nommanon could be or can be submitted to the
Senate. Those districts are:

e Central District of California - FAUSA George Cardona is acting United States
- Attorney
» Southern District of INlinois —- FAUSA Randy Massey is acting United States
- Attorney (a nomination was made last Congress for Phiilip Green, but
confirmation did not occur);
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s Eastern District of North Carolina - FAUSA George Holding served as acting
United States Attorney (Holding was nominated and confirmed);

« Northern District of West Virginia - FAUSA Rita Valdrini served as acting

 Unifed States Attorney (Sharon Potter was nominated and confirmed).

For 1 vacancy, the Department first selected the First Assistant United States Attorney to
 lead the office in an acting capacity under the Vacancies Reform Act, but the First

- Assistant retired a month later. At that point, the Department selected another employee
to serve as interim United States Attorney until a nomination could be submitted to the
Senate, see 28 U.8.C. § 546(a) (“Attorney General may appoint a United States attorney
for the district in which the office of United States attorney is vacant™). This district is:

« Northern District of lowa — FAUSA Judi Whetstine was acting United States
Attorney until she retired and Matt Dummermuth was appointed interim United
States Attorney.

" For 8 of the 13 vacancies, the Department selected another Department employee to serve

“as interim United States Attorney until 2 nomination could be submitted to the Senate,
see 28 US.C. § 546(a) (“Attorney General may appoint a United States attorney for the
district in which the office of United States attorney is vacant”™). Those districts are:

s Eastern District of Virginia — Pending nominee Chuck Rosenberg was
appointed interim United States Attorney when incumbent United States Attorney
resigned to be appointed Deputy Attorney General (Rosenberg was confirmed

.shortly thereafter); : :
» Eastern District of Arkansas — Tim Griffin was appomted interim United States
" Attorney when incumbent United States Attomey resigned;

o District of Columbia — Jeff Taylor was appointed interim United States Attorney
when incumbent United States Attorney resigned to be appointed Assistant
Attorney General for the National Security Division;

« District of Nebraska — Joe Stecher was appointed interim United States Attorney
when incumbent United States Attorney resigned to be appointed Chief Justice of
Nebraska Supreme Court;

o Middie District of Tennessee — Craig Morford was appomted interim United
States Attorney when incumbent United States Attorney resigned; :

e Western District of Missouri ~ Brad Schlozman was appointed interim United
States Attomey when incumbent United States Attomey and FAUSA resigned at
the same time (John Wood was nominated);

«  Western District of Washingtoa — Jeff Sullivan was appointed interim United
States Attorney when incumbent United States Attorney resigned; and

e District of Arizona — Dan Knauss was appointed interim United States Attorney

when incumbent United States Attorney resigned.
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. States Attorney until a nomination could be submitted to the Senate. That district is:

: A‘TTORN.EY' GENERAL APPOfNTMENTS AFTER AMENDMENT TO

ATTORNEY GENERAL’S APPOINTMENT AUTHORITY

The Attorney General has exercised the authority to appoint interim United States
Attorneys a total of 12 times since the authority was amended in March 2006.

In 2 of the 12 cases, the FAUSA had been serving as acting United States Attorney under
the Vacancies Reform Act (VRA), but the VRA’s 210-day period expired before a
nomination could be made, Thereafter, the Attomey General appointed that same
FAUSA to serve as interim United States Attomney. These districts include:

s District ot' Puerto Rico - Rosa Rodrlguez-Ve[ez (Rodrlguez-‘/elez has been
nominated); and
¢ Eastern District of Tennessee — Russ Dedrick

In 1 case, the FAUSA had been serving as acting United States Attorney under the VRA,
but the VRA's 210-day period expired before a nomination could be made. Thereafter, !
the Attorney General appointed another Department employee to serve as interim United '

s District of Alaska ~ Nelson Cohen

In 1 case, the Department originally selected the First Assistant to serve as acting United
States Attorney; however, she retired from federal service a month later. At that point,
the Department selected another Department employee to serve as interim United States
Attorney until a nomination could be submitted to the Senate. That district is;

e Northern I)ist_rict of lowa — Matt Dummermuth

In the 8 remaining cases, the Department selected another Department employee to serve
as interim United States Attorney until a nomination could be submitted to the Senate
Those districts are:

« . Eastern District of Virginia ~ Pending nominee Chuck Rosenberg was
appointed interim United States Attorney when incumbent United States Attorney
resigned to be appointed Deputy Attorney General (Rosenberg was confirmed
shortly thereafiér);

« Eastern District of Arkansas — Tim Griffin was appointed interim United States
Attorney when incumbent United States Attorney resigned;

¢ District of Columbia — Jeff Taylor was appointed interim United States Attorney

: when incumbent United States Attorney resigned to be appointed Assistant
‘Attorney General for the National Security Division;
¢ District of Nebraska — Joe Stecher was appointed interim Umted States Attorney
" when incumbent United States Attorney resigned to be appointed Chief Justice of
Nebraska Supreme Court; '

HIC 10648




. Middle District of Tenuessee — Crang Morford was appointed interim Umtcd
States Attorney when incumbent United States Attomney resigned;

Western District of Missouri — Brad Schlozman was appointed interim United
States Attorney when incumbent United States Attomney and FAUSA resigned at
the same time (John Wood was nominated);

Western District of Washington — Jeff Sullivan was appointed interim United
States Attorney when incumbent United States Attomey resigned; and

District of Arizona — Dan Knauss was appointed interim United States Attomey
when mcumbent United States Attomey Tesigned. :
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E.D. Ark. -- Griffin’ | _ ’ : . Page 1 of 2

From: Goodling, Monica {Monica.Goodling@usdoj.gov]
Sent:  Friday, February 02, 2007 3:29 PM

To: Qprison, Christopher G.

Subject: RE: E.D. Atk. - Griffin

no worries

From: Oprison, Christopher G. [mailto: Chrastopher G._Oprison@who. eop. gov]
Sent: Friday, February 02, 2007 3:00 PM

To: Sampson, Kyle; Goodiing, Monica

Subject: RE: E.D. Ark. -- Griffin

' grea’t

and by the way, I did not mean to.imply at any level that | had a problem with Tim contactlng me directly. | felt
. ineffective because | had no information to offer him.

- From: Sampson, Kyle [mailto:Kyle.Sampson@usdoj.gov]
. Sent: Friday, February 02, 2007 2:59 FM
To: Goodling, Monica; Oprison, Christopher G.
- Subject: RE: E.D. Ark. -~ Griffin

ok w/me ' '
~ you may want to share w/ him Pryor's outrageous letter {(which prompted the AG's response) too

it's attached hereto

From: Goodling, Monica

~ Sent: Friday, February 02, 2007 2:57 PM
To: Sampson, Kyle; 'Oprison, Christopher G.’
Subject: RE: E.D. Ark. -- Griffin

" Yes, Tim and | speak daily. It's likely to be discussed on Tuesday at the hearing, so he should know. | pondered
this yesterday, but when we spoke he was spun up and | didn't think it was the best time. Yesterday's issue has
now been resolved, so barring any concerns from you guys, I'll let him know today that the AG and the Senator
have continued their discussions and that the AG sent the letter up as part of that dialogue. (And share it with

~him.)

_From: Sampson, Kyle
~ Sent: Friday, February 02, 2007 2:45 PM
"To: 'Oprison, Christopher G.’

Cc: Goodling, Monica

. Subject" RE: E,D, Ark. -- Giiffin

Ttm needs to be carefully managed
monica {cc'd hereto) is the one here who tim calls regularly
~ as tim is frequently calling you. also, perhaps the two of you should compare notes

monica, what say you?

HIC 10650




E.D. Ark. - Griffin | | | | | Page 2 of 2

From: Oprison, Christopher G. [mailto: Chrlstopher G._Oprison@who, eop gov]
Sent: Friday, February 02, 2007 2:42 PM .
To: Sampson, Kyle

Subject: RE: E.D. Ark. -- Griffin

thanks Kyle

Was Tim provided a copy of thls ietter or infarmed of it in sum and substance. If not, should he, as a courtesy? |
. defer to you on that,

From: Sampson, Kyle [mailto:Kyle.Sampson@usdoj.gov]
Sent: Friday, February 02, 2007 2:35 PM :

To: Oprison, Christopher G.; Scott Jenn[ngs

Subject: E.D. Ark. -~ Grlfﬁn

Here s the letter the AG sent to Sen. Pryor this week. Bill and Sara both signed off on it; | shouid have sent to you
‘two as well | think it {ays out the way forward pretty clearly.

<_<PfyorResponseReAp_pointmentoﬂ nterimUSAGriffin. pdf>>

Kyle Sampson

Chief of Staff

U.S. Department of Justice

950 Pennsylvania Avenue, NW.
. Washington, D.C. 20530

{202) 514-2001 wk.

{202) 305.  * cell

kyle.sampson@usdoj.gov
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' DAG McNulty's testimony on USA issue and Views letter - _ Page 1 of 1

From: Scott-Finan, Nancy

Sent; Friday, February 02, 2007 3:50 PM

To: Green, Richard E.; Seidel, Rebecca; Oprison, Chrastopher G.
Cc: Biackwood, Kristine: Simms, Angela M.

Subject: RE: DAG McNulty's testimony on USA issue and Views letter

Angela and Rlchard
We understand from Chris Oprison that WH Counsel has submitted comments. We have not yet recewed them.
Thanks.. .

From: Green, Richard E.
Sent: Friday, February 02, 2007 12:23 PM
To: Seidel, Rebecca
Cc: Scott-Finan, Nancy; Blackwood, Kristine; Slmms, Angela M.
Subject: RE: DAG McNulty's testimony on USA issue and Views letter

Angie and Kristine are talking to each other. | believe we are close on the views letter; we just need to get Justice
response on a handful of what | would say are relatively minor comments. On the testimony, we have one key
office to hear from. (We set a 1:00 today deadline when your guys asked us to try to clear by COB Friday. We're
seeing if we can get comments sooner from a couple of key offices.) What you need to know is that we got the
letter on Tuesday at 6:45 p.m. {which means effectively Wednesday morning) and the festimony on Wednesday
at 8:45 p.m. {which means effectively Thursday morning}. We didn't wait for the testimony to circulate the.lefter or
that would nct have happened until Thursday (yesterday)! If we had actually gotten these materials on Monday
and Tuesday, we might actually be farther along or done at this point.

From: Seldel Rebecca

Sent: Friday, February 02, 2007 9:44 AM

To: Green, Richard E.; Simms, Angela M.

Cc: Scott-Finan, Nancy, Blackwood, Kristine

Subject: DAG McNulty's testimony on USA issue and Views letter
Imporl:ance. High

Where are we on clearance? The DAG needs to take his téstimony home for the weekend and we need to give
him his briefing book at 2pm. Views letter on the-bill and testimony are substantially similar so we asked earlier
this week that they be circulated together as it would be the same reviewers and substantially the same rnatenal

| believe the views letter was sent to OMB on Monday and the Te_stimony Tues. Please tell me asap if there is
any hold up and where it is so we can affirmatively reach out to resolve asap? Thanks. ,
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John McKay | | - ~ Pagelofl

From: Scott Jennings [SJennings@gwb43.com]
Sent:  Thursday, February 08, 2007 2:03 PM
To: Sampson, Kyle; Lee, Kenneth K.
Subject: FW: John McKay

' Thought you should see this:

From' Jon Seaton

' Sent: Thursday, February 08, 2007.1:55 PM

To: Scott Jennings -~ .
Subject: FW: John McKay

FYi...

g

._From: Partoyan, Connie

Sent: Thursday, February 08, 2007 1:52 PM
To: Mike Britt; Jon Seaton
Subject: John McKay

Guys,

Cathy went to the WA Delegation breakfast (first of the year) this morning. Everyone was there. She said Patty
Murray mentioned the concern over the departure of John McKay as WWA US Attorney - and is starting to look
into whether he was asked to leave, and seems to think that John wouid be wnling to come before the Senate and
testify that he was asked to leave.

Just wanted to give you guys a heads up on it....

Connie Partoyan

_ | Chief of Staif

Congresswoman Cathy McMorris Rodgers

202/225

www.mcmorrisrodgers.house.gov
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From: Sara Taylor

Sent:  Wednesday, February 07, 2007 2:30 PM

To: ‘Sampson, Kyle' .

Subject: RE: USAT - Prosecutor fired so ex-Rove aide could get his job -

Yes - that'd be GREAT. He's really running his mouth thdugh and talking to everyone, which is problematic.

From: Sampson, Kyle [mallto Ky|e Sarnpson@usdoj gov]
Sent: Wednesday, February 07, 2007 10:26 AM

To: Sara Taylor
Subject: RE: USAT - Proseciitor ﬂred 50 ex-Rove aide could get his job

| was thinking of a different approach to wit. we are working to get Cummins to submit a letter (or op-ed) that

says {1) everyone knew that I'd been looking since 2004 to leave the office for the private sector, (2) when | was

contacted about moving on | agreed that it made senss, and (3) Tim Griffin is an outstanding U.S. Attorey who
did tremendous work in the affice as an AUSA (see the Cummins letter to Griffin dated Augl.gnst 13, 2002, syee
attached), who has more prosecution experience that | have now, and who should be supported for conﬁrmatlon
by Sen. Pryor and Sen. Lincaln.

From': Sara Taylor [mailto:st@gwb43.com]
Sent: Wednesday, February 07, 2007 10:09 AM
To: Sampson, Kyle

-5uhject: FW USAT - Prosecutor fired so ex-Rove aide could get his job

i nommally dO" tlike attacking our friends, but since Bud Cummins is talking to eve - '
deal on him? g ryone why don't we tell the

From: White House News Update
sent: Wednesday, February 07, 2007 6:38 AM
To: Soper, Steven W.

~ Subject: USAT - Prosecutor fired so ex-Rave aide could get his job

Prosecutor fired so ex-Rove aide could get his job
By Kevin Johnson, USA TODAY

W{\SHINGTON._-— The' Justice Department acknowledged Tuesday that it fired the U.S. government's
chief prosecutor in Little Rock for no reason except to replace him with a lawyer who had been an aide
to Kar! Rove, the Bush administration’s chief political strategist. -

However, int an appearance before the Senate Judiciary Committee, Deputy Attorney General Paul

" McNulty rejected criticism that the forced resignations of Bud Cummins and six other U.S. attorneys
last year were polmcally inspired, or amounted to retallatmn for the attomneys' involvement in

- controversial mvestlganons and prosecunons

McNulty's testi‘mony before the panel, which is investigating the ﬁringé of the prosecutors, was part of
~ an.exchange with Sen. Charles Schumer, D-N.Y. Schumer said the White House's appointment process
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for prosecutors was "corrupted with political, rather than prudent, considerations."

"What happened here doesn't sound like business as usual; it appears more reminiscent of a different sort -
of Saturday night massacre," Schumer said, referring to Watergatc-era ﬁnngs at Justice that were
ordered by President Nixon.

"When [ hear you talk about a pohtxctzatzon of the (Justice) Depaﬂment 1tis hke a knife in my back,”
McNulty responded. _

Schumer and other committee members have questioned the department's action, suggesting the -

administration was taking advantage of a section of the USA Patriot Act that allows the appointment of
interim U.S. attorneys for indefinite periods. The process, Schumer and other critics in Congress have
said, could allow federal prosecutors to be appointed without having to face confirmation by the Senate.

McNulty said the administration has no plan to circumvent the confirmation process and will send the
Senate nominations for permanent replacements for the prosecutors. He said the six prosecutors '
dismissed besides Cumnmins — including San Diego U.S. Attorney Carol Lam, who oversaw the
corruption prosecution of former congressman Randy "Duke"” Cunmngham R-Calif. — were let go for
performance-related reasons. :

Much of Tuesday's hearing focused on Cummins and Lam.

McNuity acknowledged that Cummins had had a successful tenure in Arkansas and that he was asked to
step aside last year to allow former White House aide Tim Griffin to take the job.

McNulty said that aside from his political work, Griffin had more prosecutorial experienée than
- Cummins did when he first took the Little Rock job five years ago. The deputy attorney general said
Griffin's experience included a stint in [raq as a military prosecutor. '

Before his call to active duty in 2005, Griffin was an aide to Rove at the White House. Griffin's résumé
says he "organized and coordinated support for the president's agenda, including the nomination of
Judge John Roberts" to be U. S. chief justice. _

In Lam 3 case, McNulty said, the Justice Department considered the political impact of rexﬁovmg her in
light of her involvement in the prosecution of Cunningham, who was sentenced to eight years in federal
prison last year after pleading guilty to accepting $2.4 million in bribes.

MCNulty declined to publicly detail the reasons for her dismissal. But Sen. Jeff Sessions, R-Ala., cited
letters to the Justice Department and Lam from members of Congress who complained about Lam's
alleged inattention to prosecutmg smugglers of zllegal immigrants.

You are currently subscribed to News Update (wires) as: Steven _W._ Soper@who.cop.gov.
To unsubscribe send a blank email to [eave-whitehouse-news-wires-1308536S/@/list. whitehouse gov
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John McKay

From: Sampson, Kyle [Kyle.Sampson@usdoj.gov]
Sent:  Thursday, February 08, 2007 2:27 PM

To: Lee, Kenneth K.

Subject: RE: John McKay

Seen 'lem. Thx.

From: Lee, Kenneth K.

Sent: Thursday, February 08, 2007 2 10 PM

To: Sampson, Kyle o0
Subject: RE: John McKay ‘

Kyle -- In case you haven't seen them, there have been local articles where McKay admits that
he was asked to leave (and someone leaked allegedly glowing DOJ reviews of McKay's
performance). | can forward them to you if you haven't seen them yet.

From: Sampson, Kyle [mailto:Kyle. Sampson@usdoj gov]

Sent: Thursday, February 08, 2007 2:07 PM
To: Scott Jennings; Lee, Kenneth K.
Subject: RE: John McKay -

Thx.

From: Scott Jennings [mailto:SJennings@gwb43.com]
Sent: Thursday, February 08, 2007 2:03 PM

To: Sampson, Kyle; Kenneth_K._Lee@wha.eop.gov

- Subject: Fw - John McKay

Thought you should see this:

- From: Jon Seaton
. Sent: Thursday, February 08, 2007 1:55 PM

To: Scott Jennings ’
Subject: FW: John McKay

Fyl...

From: Partoyan, Connie

Sent: Thursday, F=bruary 08, 2007 1:52 PM
To: Mike Britt; Jon Seaton _
" Subject: John McKay

Guys,
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John McKay

- Cathy went to the WA Delegation breakfast (first of the year) this moming. Everyone was there. She said P.atty
Murray mentioned the concern over the departure of John McKay as WWA US Attorney - and is starting to look

into whether he was asked to leave, and seems to thlnk that John would be willing to come before the Senate and
testify that he was asked to leave.

Just wanted to give you guys a heads up on ...
Connie 'éartoyan | |
Chief of Staff

Congresswoman Cathy McMorris Rodgers
202/225

www.mcmorrisrodgers.house.gov
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From: Sampson, Kyle [mailto:Kyle.Sampson@usdoj.gov]
Sent: Tuesday, February 13, 2007 5:25 PM

To: Kelley, William K.

Subject: RE:

‘Bill, here you go - pasted in the text as weill as aitached doc.

Summary of U.S. Aﬁdrney’ appointment legislation

, Before the March 9, 2006, enactment of the USA PATRIOT Improvement and Reauthorization
Act of 2005, the Attorney General had the authority to appoint U.S. Attorneys to vacant positions for
periods not exceeding 120 days. If the President did not appoint a U.S. Attorney to such a vacancy
within 120 days of the appointment made by the Attorney General, the appointment expired, and the
local district court was authorized to appomt a U.S. Attorney to serve until the Presulent made the
appointment. :

: Section 502 of the USA PATRIOT Improvement and Reauthorization Act of 2005 enlarged the
scope of the Attorney General’s interim appointment authority. Specifically, the Act struck the
provision that both limited the validity of the Attorney General’s appointments to 120 days and
authorized district courts to make subsequent appointments. The Act provided instead that “[a} person
appointed as United States attorney [by the Attorney General] may serve until . . . a United States
attorney for such district [is] appointed by the President.” District courts retamed no authorlty to
appoint U.S. Attorneys. This change was explained in the Conference Report for the Act as “address
[ing] an inconsistency in the appointment process of United States Attorneys.” :

On January 9, 2007, Senator Feinstein introduced S. 214, entitled the “Preserving United States
Attorney Independence Act of 2007.” As introduced, S. 214 would have stripped the Attorney General
of all authority to appoint U.S. Attorneys on an interim basis and would have authorized only the local
district court to fill a U.S. Attorney vacancy pending an appointment by the President in the normal
course. .

The Deputy Attorney General testified in opposition to S. 214 before the Senate Judiciary
Committee on February 6, 2007. Senator Feinstein fater introduced a substitute amendment to the bill
that would restore the Attorney General’s interim appointment authority as it existed before enactment

~ of the USA PATRIOT Improvement and Reauthorization Act of 2005. As amended, S. 214 would also

~ limit the validity of appointments that have already been made by the Attorney General to a period not
exceeding 120 days from the date of the bill’s enactment and would authorize the local district courts to
fill all resulting vacancies pursuant to their newly restored appointment power. -
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The amended bill was reported out of the Senate }udiciafy Committee on February 8, 2007, by a
vote of 13-6, with Senators Specter, Hatch, and Grassley voting with all of the Democrats in favor of the
amendment. Senator Specter has signed on as a cosponsor of the bill as reported.

Senator Kyl is considering introducing an amendment to S. 214 on the Senate floor that would,
among other things, impose a precatory obligation on the President to nominate a U.S. Attorney within
180 days of a vacancy’s arising and, failing that, to authorize the local district court to fill the vacancy
with an interim appointment. The amendment would limit the court’s authority by (1) requiring it to

“appoint a current employee of the Department of Justice or a federal law enforcement officer, (2)
requiring it to give the Attorney General seven days’ notice of the identity of an appointee, and (3)
prohibiting the appointment.of any person under investigation by the inspector general of a federal
department or agency. Senator Kyl has solicited the techmcal assistance of the Department of Justice in .
drafting such an amendment. o

From: Kelley, William K. {mailto:William_K._Kelley@who.eop.gov]
Sent: Tuesday, February 13, 2007 10:44 AM

To: Sampson, Kyle

Subject:

Kyle—Josh has asked for a one-pager on the US Attomey legislation, some time today. We don't have an
Associate Counsel on this, so it's me (and I am jammed) or someone over there. Can you get someone to
summarize the background and the legislation? The big shots here particularly need absolute clarity that the
proposed fix just restores the pre-Patriot status quo. Let me know -- and thanks.
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Summary of U.S. Attorney appointment legislation

Before the March 9, 2006, enactment of the USA PATRIOT Improvement and
Reauthorization Act of 2005, the Attorney General had the authority to appoint U.S.
Attorneys to vacant positions for periods not exceeding 120 days. If the President did not
appoint a U.S. Attorney to such a vacancy within 120 days of the appointment made by
the Attorney Genéral, the appointment expired, and the local district court was authorized
to appoint a U.S. Attorney to serve until the President made the appointment.

~ Section 502 of the USA PATRIOT Improvement and Reauthorization Act of
2005 enlarged the scope of the Attorney General’s interim appointment authority.
Specifically, the Act struck the provision that both limited the validity of the Attorney
General’s appointments to 120 days and authorized district courts to make subsequent
appointments. The Act provided instead that “{a] person appointed as United States
attorney [by the Attorney General] may serve until . . . a United States attorney for such
district [is] appointed by the President.” District courts retained no authority to appoint
U.S. Attorneys. This change was explained in the Conference Report for the Actas -
“address[ing] an inconsistency in the appointment process of United States Attorneys.”

On January 9, 2007, Senator Feinstein introduced S. 214, entitled the “Preserving
United States Attorney Independence Act of 2007.” As introduced, S. 214 would have
stripped the Attorney General of all authority to appoint U.S. Attorneys on an interim
basis and would have authorized only the local district court to fill a U.S. Attorney
vacancy pending an appointment by the President in the normal course.

The Deputy Attomey General testified in opposition to S. 214 before the Senate

* Judiciary Committee on February 6, 2007. Senator Feinstein later introduced a substitute
- amendment to the bill that would restore the Attorney General’s interim appointment

authority as it existed before enactment of the USA PATRIOT Improvement and
Reauthorization Act of 2005. As amended, S. 214 would also limit the validity of
appointments that have already been made by the Attorney General to a period not

- exceeding 120 days from the date of the bill’s enactment and would authorize the local

district courts to fill all resulting vacancies pursuant to their newly restored appointment
power. '

The amended bill was reported out of the Senate Judiciary Committee on
February 8, 2007, by a vote of 13-6, with Senators Specter, Hatch, and Grassley voting
with all of the Democrats in favor of the amendment. Senator Specter has signed on as a
cosponsor of the bill as reported.

Senator Kyl is considering introducing an amendment to S. 214 on the Senate
floor that would, among other things, tmpose a precatory obligation on the President to
nominate a U.S. Attorney within 180 days of a vacancy’s arising and, failing that, to
authorize the local district court to fill the vacancy with an interim appointment. The

-amendment would limit the court’s authority by (1) requiring it to appoint a current
employee of the Department of Justice or a federal law enforcement officer, (2) requiring
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it to give the Attorney General seven days’ notice of the identity of an appointee, and (3)
prohibiting the appointment of any person under investigation by the inspector general of
a federal department or agency. Senator Kyl has solicited the technical assistance of the
Department of Justice in drafting such an amendment.
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Goodling, Monica

From: Goodling, Monica
Tant: 2/14/2007 5:55:36 PM

| _ ‘!: Scott Jennings /O= REPUBLICAN NATIONAL COMMITTEE/OU RNCICN RECIPIENTS/CN= SJENNXNGS

49
ipd
©H

Subject: Transcript of Pauf McNulty's hearing on 02-06-07 re US Attorneys
_Attachments- (2-06-07 McNuilty Transcript re US Attorneys.doc;

Scott — This is the version of the transcript we have so far The formal transcript from the Hill will not arrive for sorne tirne,
Please let: me know if you need anything else.

Best, Monica

<<02-08-07 McNuity Transcript ra US Aﬂornays.doc»

Monica M. Gooding

VWhite House Lintson & Senior Counsal to the Attorney Genersl
Depsnimem of Justics

850 Pennayivanis Ave NW.

VWashington, 0.C. 20530

202.353 wene)

202 305 fax)

“TWie rededicete curseives fa (he ideals thet inspired our founders. During .ﬂ‘ut het summer in Phitadeiphie more than 200 years agn, from our desperase fight

independence (o the durkest days of @ civil war. & the hard-fought battien of the 20th century, there were many chances to iose m? ;I.ll'l, awur mx lrm' o: u:.rﬂut

AMmericans have always heid 1. beceuse vwe Have always believed a1 cerfain trulhs; We know that the freedam we detend it meant for all men and women, and for alf
_tmes. And we know thet when the work is hard, the proper respansa i nof refrest X & couieage.” - Preaident Georpe W. Eush, July 4, 2008 '
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From: Goodling, Monica {Monica.Goodling@usdoj.gov]
Sent:  Thursday, February 15, 2007 2:25 PM

To: Oprison, Christopher G.

Subject: RE: guestion

It is info we have given to friendlies on the Hill. It can alf go.

From: Oprison, Christopher G. [mailto:Christopher_! G Opnson@who eop. gov}
Sent: Thursday, February 15, 2007 2:04 PM

To: Goodling, Monica

Sub]ect RE: question

Monica, other than the McNulty testimony, is any of thls material public and can it be dlssemmated to Mark
McKinnon? .

From: Gocodling, Monica {mailto:Monica.Goodling@usdoj.gov]
Sent: Wednesday, February 14, 2007 7:09 PM
To: Oprison, Christopher G.; Sampson, Kyle

Subject: RE: question

Chris - The refevant talkers and statistics are contained in the attached documents. Please et me know if you
- need anything else. (We do not have a canned editorial response).

s

From: Oprison, Christopher G. [mallto Christopher_G. Opnson@who eop.gov]
Sent: Wednesday, February 14, 2007 6:02 PM

To: Sampson, Kyle; Goodling, Monica

Subject: FW: question

Kyle, Monica
~See below from Pete Wehner in Stategic Initiatives. Has DQJ drafted talking paints? If not, and if you think it .

advisable to respond, | would suggest sending along the DAG's Senate Judiciary testimony from last week. Or,
alternatively, we could provide no response. Your thoughts? _

From: Wehner, Peter H.

Sent: Wednesday, February 14, 2007 5: 42 PM
To: Oprison, Christopher G.

Subject: question

Chris:

Would you/somebody at DOJ be able to send along to me a response to the charges by Joe Conason, which |
could pass along to Mark McKinnon?

'd be grateful if you could -- and I'd understand if you can't.

Many thanks.
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Pete

From: Mark McKinnon -
Sent: Monday, February 12, 2007 8:48 PM
To: Wehner, Peter H.

Subject: Conason

Pete.

I don't think Joe Conason is general!y worth responding to, but do we have somethmg off the
shelf on this..

Thanks,
mck

Alberto Gonzalez's coup d'etat
The Constitution be damned, the attorney general has seized control of u.s. attorney appointments for

partisan purposes.
By Jos Conason

Feb. 09, 2007 | Under any circumstances, the Bush <http://dir.salon.com/topics/george w_bush/>
administration's sudden, explicitly political dismissal and replacement of United States attorneys in
judicial districts across the country would be very troubling - both as a violation of American law
‘enforcement traditions and as a triumph of patronage over competence

But as the story behmd these strange decisions unfolds, a familiar theme is emerging. Agam the White
- House and the Justice Dcpartment have been exposed in a secretive attempt to expand executive power
for partisan purposes. And again, their scheming is tainted with a nasty whiff of authoritarianism.

There is much more at stake here than a handful of federal jobs.

Leading senators of both parties are disturbed by these incidents because U.S. attorneys -- the powerful
- officials appointed by the president to prosecute federal crimes and defend federal interests in each of

the nation's judicial districts -- are supposed to be as nonpartisan as possible. Democrats mostly appoint

Democrats and Republicans mostly appoint Republicans, but the U.S. attorneys are usually chosen with
- the advice and consent of the senators from their home states, and then confirmed by the full Senate,
with a decent respect for skill and experience as well as political connections.

* The reason for this appointment process ras simple: These prosecuiors must poiice the politicians. They

“are expected to guard the nation's judicial system against the varieties of political abuse that are typical |
of authoritarian systems. They are granted a substantial degree of independence from the government in
Washington, including the attorney general who functions as their boss.

To ensure that no U.S. attorney could be fired on a whim and replaced with a malleable hack, the |
- relevant statute required that whenever a vacancy occurred in midterm, the replacement would be
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appointed by federal circuit judges rather than by the president. Getting rid of irksomely honest and
~ nonpartisan prosecutors was difficult if not impossible. '

But that wholesome safeguard was breached in December 2005, when the Senate renewed the Patriot
Act. At the behest of the Justice Department, an aide to Sen. Arlen Specter slipped a provision into the
‘bill <http://www.tpmmuckrakeér.com/archives/002354.php> that permitted the White House to place its
own appointees in vacant U.S. attorney positions permanently and without Senate confirmation. So
silently was this sleight of hand performed that Specter himself now claims, many months later, to have
been completely unaware of the amendment's passage. (Of course, it would be nice if the senators
actually read thie legislation before they voted, particularly when they claim to be the authors.)

The staffer who reportedly performed this bit of dirty work

<http:/fwww.tpmmuckraker.com/archives/002489.php> is Michael O'Neill, a law professor at George

Mason University and former clerk for Supreime Court Justice Clarence Thomas. As the Washington

Times explained <http://www.washingtontimes.com/national/20050905-114119-3586r.,htm> when

- O'Neill was appointed as the Senate Judiciary Commitiee's chief counsel, many observers believed that
Specter had hired him to reassure conservatives of his loyalty to the Bush White House. Right-wing
distrust had almost ousted the Pennsylvania moderate from the Judiciary chairmanship, and appointing

- O'Neill was apparently the price for keeping that post.

Evidently O'Neill rewarded Specter by sneaking through legislation to deprive him and his fellow
senators of one of their most important powers, at the behest of an attorney general intent on '
aggrandizing executive power. The results of this backstage betrayal -- now playmg out in a wave of
politicized dismissals and hirings -- were perfectly predictable and utterly poisonous.

Carol Lam, the U.S. attorney in San Diego who successfully prosecuted the sensationally crooked

Republican Rep. Randy "Duke" Cunningham,

- <http://www.signonsandiego.com/news/politics/20070121-9999-1n2 1 lam.html> was ﬁred for no

known reason while she is still pursuing important leads in that historic case. Cunningham is supposed

to be cooperating, but if Bush replaces her with a partisan stooge, he may be able to keep his secrets.

Bud Cummings, the respected U.S. attorney in Little Rock, Ark., was canned to make room for a

. Republican opposition research operative <http://www.warandpiece.com/blogdirs/005470.htmi> and

Karl Rove acolyte named Timothy Griffin. Could that conceivably have anything to do with Sen. Hillary

Rodham Clinton <http://dir.salon.com/topics/hillary_rodham_clinton/> 's presidential candxdacy‘? Paul

- Charlton, the U.S, attorney in Arizona, was thrown out

 <http//www.aei,org/publications/filter.all.publ}.25497/pub_detail.asp> while investigating allegations
of corruption against Republican Rep. Rick Renzi.

And John McKay, the U.S. attorney in Seattle whose diligence has been praised by judges and lawyers
of both parties, was simply ordered to quit <http://www.theolympian.com/377/story/64410.him)> last
- December, for no obvious reason. Although McKay's last evaluation by the Justice Department was

" excellent, the attorney general insists that all of these curious firings were due to "performance" issues.

Any such self-serving statements emanating from Alberto Gonzales
<https//dir.salon.com/topics/alberto_gonzales/> should always be greeted with appropriate skepticism.
So should the claim that he sought to seize control of interim U.S. attorney appointments because of his
- concern over the "separation of powers" issues supposedly inherent in judges' appointing prosecutors.
As the McClatchy Newspapers reported on Jan. 26, Gonzales has named at least nine "conservative
'loyalists from the Bush administration’s inner circle"

<http://www realcities.com/mld/krwashington/16555903.htm> to positions vacated by professional
prosecutors. :
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On Thursday, the Senate Judlclary Committee voted to restore the old nonparusan system

<http://www.washingtonpost. com/ﬂp-dgn/content/arncIe/2007/02/08/AR2007020800907 html> for

- replacing U.S. attorneys and to require Senate confirmation of all new appointees. The fall Senate

<hitp://dir.salon.com/topics/senate/> and the House of Representatives - .
<hitp://dir.salon.com/topics/house_ of representatives/> should do likewise, despite Repubhcan

opposition, but that is not enough. The Senate Democrats should continue to probe the attorney general's
little coup d'état and all of the resulting appointments. That is the best way to d1scourage future -
usurpations -- and to frustrate whatever skulduggery was afoot thxs time,

. — By Joe Conason
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From: Goodling, Monica [mailto:Monicé‘.Good!ing@usdoj.go’v]

Sent: Wednesday, February 14, 2007 7:09 PM
-To: Oprison, Christopher G.; Sampson Kyle

Subject: RE: question

Chris - The relevant talkers and statistics are contained in the attached documients. Please. Iet me know if you need
anything else. {We do not have a canned edltonal response).

‘From: OpriSdn, Christopher G. {mailto:Christopher_G._Oprison@who.éop.gov]

Sent: Wednesday, February 14, 2007 6:02 PM
To: Sampson, Kyle; Goodling, Monica

Subject: FW: question

Kyle, Monica

See below from Pete Wehner in Stategic Initiatives. Has DOJ drafted talking points? If not, and if you think it advisable to

‘respond, | would suggest sending along the DAG's Senate Judiciary testimony from last week. Or, alternatively, we

could provide no response. Your thoughts?

From: Wehner, Peter H.
Sent: Wednesday, February 14, 2007 5:42 PM..

_To: Oprison, Christopher G.

Subject: question
Chris:

Would you/somebody at DOJ be able to send along to me a response to the charges by Joe Conason, which [ could pass

- along to Mark McKinnon?

{'d be grateful if you could - and t'd understand if you can't.
Many thanks:

Pete
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From: Mark McKinnon

Sent: Monday, February 12, 2007 8:48 PM.
- To: Wehner, Peter H.

Subject: Conason

Pete. ,

Idont thmk Joe Conason is generally worth responding to, but do we have somethmg off the shelf
- on this.. :

Thanks,
mck

" Alberto Gonzalez's coup d'etat :
The Constitution be damned the attorney general has seized control of U.S. attorney appointments for partisan

_ purposes.
_ By Joe Conason

Feb. 09, 2007 | Under any circumnstances, the Bush <http://dir.salon.com/topics/george w_bush/>
administration's sudden, explicitly political dismissal and replacement of United States attorneys in judicial
districts across the country would be very troubling -- both as a violation of American law enforcement

. traditions and as a tnumph of patronage over competence:

“But as the story behind these strange decisions unfolds, a familiar theme is emerging. Again, the White House
and the Justice Dcpartment have been exposed in a secretive attempt to expand executive power for partisan
: purposes And again, their scheming is tamted with a nasty whiff of authoritarianism.

- There is much more at stake here than a handful of federal Jobs.

Leading senators of both parties are disturbed by these incidents because U.S. attorneys -- the powerful officials
appointed by the president to prosecute federal crimes and defend federal interests in each of the nation's
judicial districts -- are supposed to be as nonpartisan as possible. Democrats mostly appoint Democrats and
Republicans mostly appoint Republicans, but the U.S. attorneys are usually chosen with the advice and consent:
of the senators from their home states, and then conﬁrmed by the full Senate, with a decent respect for skill and
experlence as well as political connectlons

The reason for this appointment process was simple: These prosecutors must police the politicians. They are
expected to guard the nation's judicial system against the varieties of political abuse that are typical of
authoritarian systems. They are granted a substantial degree of independence from the government 1n
Washington, including the attorney general who functions as their boss.

“To ensure that no U.S. attorney could be fired on a whim and replaced with a malleable hack, the relevant
statute required that whenever a vacancy occurred in midterm, the replacement would be appointed by federal
circuit judges rather than by the president. Getting rid of 1rksomely honest and nonpartisan prosecutors was
difficult if not impossible. -

But that wholesome safeguard was breached in Decémber 2005, when the Senate rénewed the Pafri.ot Act. At

‘the behest of the Justice Department, an aide to Sen. Arlen Specter slipped a provision into the bill
<http://www.tpmmuckraker.com/archives/002354.php> that permitted the White House to place its own
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appointees in vacant U.S. attorney positions permanently and without Senate confirmation. So silently was this
slelght of hand performed that Specter himself now claims, many months later, to have been completely

" unaware of the amendment's passage. (Of course, it would be nice if the senators actually read the leglslatlon
before they voted, particularly when they clalm to be the authors.)

The staffer who reportedly performed this bit of dirty work
<http://www.tpmmuckraker.com/archives/002489.php> is Michael O'Neill, a law professor at George Mason
University and former clerk for Supreme Court Justice Clarence Thomas. As the Washington Times explained
<http://www.washingtontimes.com/national/20050905-114119-3586r.htm> when O'Neill was appointed as the
Senate Judiciary Committee's chief counsel, many observers believed that Specter had hired him to reassure
conservatives of his loyalty to the Bush White House. Right-wing distrust had almost ousted the Pennsylvania
.moderate from the Judiciary chaumanshlp, and appointing O’Netll was apparently the price for keeping that
post. _

Evidently O'Neiil rewarded Specter by sneaking through legislation to deprive him and his fellow senators of
one of their most important powers, at the behest of an attorney general intent on aggrandizing executive power.
The results of this backstage betrayal -- now playing out in a wave of politicized dismissals and hirings -- were
perfectly predictable and utterly poisonous.

Carol Lam, the U.S. attorney in San Diego who successfully prosecuted the sensationally crooked Republican
Rep. Randy "Duke" Cunningham, <http://www.signonsandiego.com/news/politics/20070121-9999-
1n21lam.htm!> was fited for no known reason while she is still pursuing important leads in that historic case.
Cunningham is supposed to be cooperating, but if Bush replaces her with.a partisan stooge, he may be able to
keep his secrets. Bud Cummings, the respected U.S. attorney in Little Rock, Ark., was canned to make room for
a Republican opposition research operative <http://www.warandpiece.com/blogdirs/005470.html> and Karl
Rove acolyte named Timothy Griffin. Could that conceivably have anything to do with Sen. Hillary Rodham
Clinton <http //dir.salon.com/topics/hillary_rodham clinton/> 's presidential candidacy? Paul Charlton, the U.S.

attorney in Arizona, was thrown out <http://www.aei.org/publications/filter.all,pubID.25497/pub_detail.asp>
while investigating allegations of corruption against Republican Rep. Rick Renzi.

And John McKay, the U.S. attorney in Seattle whose diligence has been praised by judges and lawyers of both
parties, was simply ordered to quit <http://www.theolympian.com/377/story/64410.html> last December, for
no obvious reason. Although McKay's last evaluation by the Justice Department was excellent, the attorney

~ general insists that all of these curious firings were due to "performance"” issues. :

~ Any such self-serving statements emanatlng from Alberto Gonzales
<http://dir.salon.com/topics/alberto_gonzales/> should always be greeted with approprtate skepticism. So
should the claim that he sought to seize control of interim U.S, attorney appointments because of his concern
over the "separation of powers" issues supposedly inherent in judges appointing prosecutors. As the McClatchy
- Newspapers reported on Jan, 26, Gonzales has named at least nine "conservative loyalists from the Bush
‘administration's inner circle" <http://www.realcities.com/mld/krwashington/16555903.htm> to positions
vacated by professional prosecutors.

On Thursday, the Senate Judiciary Committee voted to restore the old nonpartisan system
<http://www,washingtonpost.convwp-dyn/contentarticle/2007/02/08/AR2007020800907 himl> for replacing
U.S. attorneys and to require Senate confirmation of all new appointees. The full Senate '
<http://dir.salon.com/topics/senate/> and the House of Representatives
<http;//dir.salon.com/topicsthouse_of_representatives/> should do likewise, despite Republican opposition, but
that is not enough. The Senate Democrats should continue to probe the attorney general's little coup d'état and

- all of the resulting appointments. That is the best way to discourage future usurpatlons -- and to frustrate
‘whatever skulduggery was afoot this time. :
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FACT SHEET: UNITED STATES ATTORNEY APPOINTMENTS

NOMINATIONS AFTER AMENDMENT TO ATTORNEY GENERAL S
APPOINTNIENT AUTHORITY \ :

Since March 9, 2006, when the Congress amended thef Attorney General’s
authority to appoint interim United States Attorneys, the President has nominated 15
individuals to serve as United States Attorney. The 15 nominations are:

Erik Peterson — Western District of Wisconsin;
Charles Rosenberg -- Eastern District of Virginia;
Thomas Anderson — District of Vermont; '
Martin Jackley — District of South Dakota;
Alexander Acosta — Southem District of Florida;
Troy Eid — District of Colorado;

Phillip Green - Southern District of Illinois;
George Holding — Eastern District of North Carolina;
Sharon Potter — Northern District of West Virginia;
Brett Tolman — District of Utah;

Rodger Heaton — Central District of Illinois;
Deborah Rhodes — Southern District of Alabama,
Rachel Paulose — District of Minnesota;

John Wood - Western District of Missouri; and
Rosa Rodriguez-Velez — District of Puerto Rico.

All but Phillip Green, John Wood, and Rosa Rodriguez-Velez have been confirmed by
the Senate.

VACAN CIES AFTER AMENDMENT TO ATTORNEY GENERAL’S

- APPOINTMENT AUTHORITY -

Since March 9, 2006, there have been 14 new U.S. Attomey vacancies that have

-arisen. They have been filled as noted below.

For 5 of the 13 vacancies, the First Assistant United States Attomey (FAUSA) in the

district was selected to lead the office in an acting capacity under the Vacancies Reform

Act, see SUS.C. § 3345(&)(1) (first assistant may serve in acting capacity for 210 days

" unless a nomination is made) until a nomination could be or can be subm]tted to the
Senate. Those districts are:

« Central District of Cahforma FAUSA George Cardona is acting United States
Attomey

e Southern District of Illinois - FAUSA Randy Massey is acting United States
Attomey (a nomination was made last Congress for Phillip Green, but
confirmation did not occur); '
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o Eastern District of North Carolina —- FAUSA George Holding served as acting
United States Attorney (Holding was nominated and confirmed);

e Northern District of West Virginia — FAUSA Rita Valdrini served as actmg
United States Attorney (Sharon Potter was nominated and confirmed); and

e Southern District of Georgia — FAUSA Edmund A. Booth, Jr. is acting USA.

- For 1 vacancy, the Department first selected the First Assistant United States Attorney to
lead the office in an acting capacity under the Vacancies Reform Act, but the First
Assistant retired a month later. At that point, the Department selected another employee
to serve as interim United States Attorney until a nomination could be submitted to the
Senate, see 28 U.S.C. § 546(a) ("Attorney General may appoint a United States attorney
for the district in which the office of United States attorney is vacant™). This district is:

« Northern District of Iowa - FAUSA Judi Whetstine was acting United States
Attorney until she retired and Matt Dummermuth was appointed interim United
States Attorney. :

For 8 of the 14 vacancies, the Department selected another Department employee to serve
as interim United States Attorney until a nomination could be submitted to the Senate, -
see 28 U.S.C. § 546(a) (“Attorney General may appoint a United States attorney for the
district in which the office of United States attorney is vacant™). Those districts are:

.i Eastern District of Virginia — Pending nominee Chuck Rosenberg was
appointed interim United States Attomey when incumbent United States Attormey
resigned to be appointed Deputy Attorney General (Rosenberg was confirmed
shortly thereafter); ' '

o Eastern District of Arkansas — Tim Griffin was appointed interim United States
' Attorney when incumbent United States Attorney resigned;

» District of Columbia — Jeff Taylor was appointed interim United States Attomey
when incumbent United States Attorney resigned to be appomted Assistant
Attorney General for the National Security Division;

o District of Nebraska — Joe Stecher was appointed interim United States Attorney
when incumbent United States Attorney resigned to be appointed Chief Justlce of
Nebraska Supreme Court;

s Middle District of Tennessee — Craig Morford was appointed interim Umted
States Attorney when incumbent United States Attomey resigned; ,

o Western District of Missouri — Brad Schlozman was appointed interim United
States Attorney when incumbent United States Attorney and FAUSA resigned at
the same time (John Wood was nominated);

e  Western District of Washington - Jeff Sullivan was appointed interim United
States Attorney when incumbent United States Attorney resigned; and

»  District of Arizona — Dan Knauss was 2ppointed interim United Siates Attorney
when incumbent United States Attorney resigned. -
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ATTORNEY GENERAL APPOINTMENTS AFTER AMENDMENT TO
ATTORNEY GENERAL’S APPOINTMENT AUTHORITY '

The Attorney General has exercised the authority to appoint interim United States
Attorneys a total of 12 times since. the authority was amended in March 2006. '

In 2 of the 12 cases, the FAUSA had been serving as acting United States Attorney under
the Vacancies Reform Act (VRA), but the VRA's 210-day period expired before a
nomination could be made. Thereafter, the Attorney General appointed that same
FAUSA to serve as interim United States Attorney. These districts include:’

¢ District of Puerto Rico — Rosa Rodnguez-Velez (Rodriguez-Velez has been
nominated); and

¢ FEastern District of Tennessee — Russ Dednck

In 1 case, the FAUSA had been serving as acting United States Attorney under the VRA,
but the VRA’s 210-day period expired before a nomination could be made. Thereafter,
the Attomey General appointed another Department employee to serve as interim United
States Attorney until 2 nomination could be submitted to the Senate. That district is:

+ District of Alaska - Nelson Cohen

In 1 case, the Department originally selected the First Assistant to serve as acting United
States Attorney; however, she retired from federal service a month later. At that point,
the Department selected another Departmment employee to serve as interim United States
~ Attorney until a nomination could be submitted to the Senate. That district is: .

e Northern Disf_rict of Towa — Matt Dummermuth

In the 8 remaining cases, the Department selected another Department employee to serve
as interim United States Attorney until a nomination could be submitted to the Senate
.~ Those districts are: '

« Eastern District of Virginia — Pending nominee Chuck Rosenberg was’
appointed interim United States Attorney when incumbent United States Attomey
resigned to be appointed Deputy Attorney General (Rosenberg was confirmed
shortly thereafter);

e Eastern District of Arkansas - Tim anﬁn was appointed interim Umted States
Attorney when incumbent United States Attorney resigned,;

» District of Columbia — Jeff Taylor was appointed interim United States Attomey
when incumbent United States Attorney resigned to be appointed Assistant
Attorney General for the National Security Division;

e District of Nebraska — Joe Stecher was appointed interim United States Attorney
when incumbent United States Attomey resigned to be appointed Chief Justice of
Nebraska Supreme Court;
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Middle District of Tennessee — Craig Morford was appointed interim United -

States Attorney when incumbent United States Attorney resigned; -

Western District of Missouri ~ Brad Schiozman was appointed interim United

. States Attorney when incumbent United States Attomey and FAUSA remgned at
the same time (John Wood was nominated);

Western District of Washington — Jeff Sullivan was appomted interim United
 States Attorney when incumbent United States Attorney resigned; and 7
District of Arizona — Dan Knauss was appointed interim United States Attomey

- when incumbent United States Attorney resigned.
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TALKING POINTS: U.S. ATTORNEY NOMINATIONS AND INTERIM

APPOINTMENTS BY THE ATTORNEY GENERAL

Overview:

In every single case, it is a goal of the Bush Administration to have a U.S.

Attorney that is confirmed by the Senate. Use of the AG's appointment authority
is in no way an attempt to circumvent the confirmation process. To the contrary,
when a United States Attorney submits his or her resignation, the Administration

" has an obligation to ensure that someone is able to carry out the important

function of leading a U.S. Attorney's office during the period when there is nota

.presidentially-nominated, senate-confirmed (PAS) U.S. Attomey. Whenever a

U.S. Attorney vacancy arises, we consult with the home-state Senators about
candidates for nomination. '

Our record since the AG-appointment authority was amended detnonstrates we
are committed to working with the Senate to nominate candidates for U.S.
Attorney positions. Every single time that a United States Attorney vacancy has
arisen, the President etther has made a nomination or the Administration is
working, in consultation with home-State Senators, to select candidates for

* nomination.

v Specifically, since March 9, 2006 (when the AG’s appointment authority
" was amended), the Administration has nommated 15 individuals to serve
as U.S. Attomey (12 have been confirmed to date).

U.S. Attorneys Serve at the Pleasure of the President:

United States Attorneys are at the forefront of the Department of Justice's efforts.
They are leading the charge to protect America from acts of terrorism; reduce
violent crime, including gun crime and gang crime; enforce immigration laws;
fight illegal drugs, especially methamphetamine; combat crimes that endanger
children and families like child pornography, obscenity, and human trafficking;
and ensure the integrity of the marketplace and of government by prosecuting
corporate fraud and public corruption.

The Atiorney General and the Deputy Attorney General are responsible for

evaluating the performance the United States Attorneys and ensuring that United

States Attorneys are leading their offices effectively.

United States Attorneys serve at the pleasure of the President. Thus, like other
high-ranking Executive Branch officials, they may be removed for any reason or

no reason. That on occasion in an organization as large as the Justice Department -
some United States Attorneys are removed, or are asked or encouraged to resign, -

should come as no surprise. United States Attorneys never are removed, or asked
or encouraged to resign, in an effort to retaliate against them or interfere with or
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_ inappropriately influence a particular investigation, criminal prosecution or civil
case. :

» Whenever a vacancy occurs, we act to fill it in compliance with our obligations
under the Constitution, the laws of the United States, and in consultation with the
home-state Senators. The Senators have raised concerns based on a _
misunderstanding of the facts surrounding the resignations of a handful of U.S.
Atiorneys, each of whom have been in office for their full four year term or more.

¢ The Attorney General and the Deputy Attorney General are responsible for
evaluating the performance the U.S. Attorneys and ensuring that they are leading
their offices effectively. However, U.S. Attorneys are never removed, or asked or
encouraged to resign, in an effort to retaliate against them or interfere with or
inappropriately influence a particular investigation, criminal prosecution or civil
case.

The Administration Must Ensure an Effective Transition When Vacancies Occur;

e When a United States Attorney has submitted his or her resignation, the
Administration has — in every single case -- consulted with home-state Senators
regarding candidates for the Presidential nomination and Senate confirmation.
The Administration is committed to nominating a candidate for Senate
consideration everywhere a vacancy arises, as evidenced by the fact that there
have been 124 confirmations of new U.S, Attorneys since January 20, 2001.

e With 93 U.S. Attorney positions across the country, the Department often
averages between 8-15 vacancies at any given time. Because of the important
work conducted by these offices, and the need to ensure that the office is being
managed effectively and appropriately, the Department uses a range of options to
ensure continuity of operations. '

» In some cases, the First Assistant U.S. Attorney is an appropriate choice.
However, in other cases, the First Assistant may not be an appropriate option for
reasons including that he or she: resigns or retires at the same time as the
outgoing U.S. Attorney; indicates that he/she does not want to serve as Acting
U.S. Attorney; has ongoing or completed OPR or 1G matters in their file, which
may make his/her elevation to the Acting role inappropriate; or is subject of an
unfavorable recommendation by the outgoing U.S. Attorney or otherwise does not
enjoy the confidence of those responsible for ensuring ongoing operations and an
appropriate transition until such time as a new U.S. Attorney is nominated and
confirmed by the Senate. In those cases, the Attorney General has appointed
another individual to lead the office during the transition, often another senior
manager {rom that office or an expenienced attorney from within the Department.
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" The Administration Is Nominating Candidates for U.S. Aftornéy Positions:

Since. March 9, 2006, when the appointment authority was amended, the
Administration has nominated 15 individuals for Senate consideration (12 have -
been confirmed to date).

‘Since March 9, 2006, when the appointment authority was amended, 14 vacancies
have been created. Of those 14 vacancies, the Administration nominated

candidates to fill 5 of these positions (3 were confirmed to date), has interviewed
candidates for 7 positions, and is waiting to receive names to set up interviews for
2 positions - all in consultation with home-state Senators.

The 14 Vacancies Were Filled on an Interim Basis Using a Range of Authorrtles, in
Order To Ensure an Effective and Smooth Transition:

In 5 cases, the First Assistant was selected to lead the office and took over under
the Vacancy Reform Act’s provision at: 5 U.S.C. § 3345(a)(1). That authority is
limited to 210 days, unless a nomination is made duning that period. -

In 1 case, the First Assistant was selected to lead the office and took over under
the Vacancy Reform Act’s provision at: § U.S.C. § 3345(a)(1). However, the
First Assistant took federal retirement a month later and the Department had to
select another Department employee to serve as interim under AG appointment

. until such time as a nomination is submitted to the Senate.

In 7 cases, the Department sélected another Department employee to serve as
interim under AG appointment until such time as a nomination is subrmttcd to the
Senate

In I case, the First Assistant resigi}ed at the same time as the U.S. Attorney,
creating a need for an interim until such time as a nomination is submitted to the
Senate.

Amending the Statute Was Necessary:

Last year’s amendment to the Attomey General’s appointment authority was
necessary and appropriate.

We are aware of no other federal agency where federal judges, members of a
separate branch of government and not the head of the agency, appoint interim
staff on behalf of the agency.

Prior to the amendmerit, the Attorney General could appoint an interim United
States Attorney for only 120 days; thereafter, the district court was authorized to
appoint an interim United States Attornéy. In cases where a Senate-confirmed

United States Attorney could not be appointed within 120 days, the limitation on
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- the Attorney General’s appomtment authority resuited in numerous, recumng
problerns

‘e The statute was amended for several reasons:

1) The previous provision was constitutionally-suspect in that it is
inappropriate and inconsistent with sound separation of powers principles
to vest federal courts with the authority to appoint a critical Executive
Branch officer such as a United States Attorney; - '

2) Some district courts — recognizing the oddity of members of one branch of
government appointing officers of another and the conflicts inherent in the
appointment of an interim United States Attorney who would then have
many matters before the court - refused to exercise the court appointment
authority, thereby requiring the Attorney General to make successive, 120-
day appointments;

3) Other district courts — ignoring the oddity and the inherent conflicts -

' sought to appoint as interim United States Attorney wholly unacceptable
candidates who did not have the appropnate experience or the necessary
" clearances.

« Court appointments raise significant conflict questions. After being appointed by
the court, the judicial appointee would have authority for litigating the entire '
‘federal criminal and civil docket for this period before the very district court to
whom he was beholden for his appointment. Such an arrangement at 2 minimum
gives rise to an appearance of potential conflict that undermines the performance
of not just the Executive Branch, but also the Judicial one. Furthermore,
prosecutorial authority should be exercised by the Executive Branch in a unified
manner, with consistent application of criminal enforcement policy under the
supervision of the Attorney General. -

» Because the Administration is committed to having a Senate-confirmed United

States Attorney in all districts, changmg the law to restore the limitations on the
Attorney General’s appointment authority is unnecessary. :
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UNITED STATES ATTORNEYS’ PROSECUTION STATISTICS

This Administration Has Demonstrated t_haf It Values Prosecution Experience. Of the 124
Individuals President George W. Bush Has Nominated Who Have Been Confirmed by the Senate:

o 98 had prior experience as prosecutors (79 %)
e 71 had prior experience as federal prosecutors (57 %) -
¢ 54 had prior experience as state or local pros.edutors (44%)
e 104 had prior experience as prosecutors or government litigators on the civil side (34 %)
" In Comparisen, of President Clinton’s 122 Nominees Who Were Cohﬁrmed by the Senate:
| o 84 had prior exﬁeriénce as prosecutors (69 %)
e 56.had prior experience as federal prosecutors (46 %)
e 40 had prior experience as state or local prosecutors (33 %) '
s 87 had prior experience as prosecutors or government litigators on the civil side (71 %)

Since the Attorney General’s Appointment Authority Was Amended on March 9, 2006; the
' Backgrounds of Qur Nominees Has Not Changed. Of the 15 Nominees Since that Time:

"o [3ofthe 15had p'n'or experience as prosecutors (87%) — a higher percentage than before.

o 11 of the 15 had prior experience as federal prosecutors (73%) -- a higher percentage than
before the change, 10 were career AUSASs or former career AUSAs and I had federal
- . prosecution experience as-an Assistant Attorney General of the Civil Rights Division
o -4 of the. 15 nominees had experience as state or local prosecutors (27%)

Those Chosen To Be Acting/Interim U.S. Attorneys since the Attorney General’s Appointment
Authority Was Amended on March 9, 2006, Have Continued To Be Highly Qualified. Ofthe 14
© districts in which vacancies have occurred, 15 acting and/or interim appointments have been made:

~s 14 of the 15 had prior experience as federal p_résccutors (93%)
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Examples of Difficult Transition Situations

" Examples of Districts Where Judges Did Not Exercise Their .Court Appointment
(Making the Attorney General’s Appointment Authority Essentlal To Keep the
Position Filled until 2 Nomiree Is Confirmed)

1. Southern District of Flerida: In 2005, a vacancy occurred in the SDFL. The
Attorney General appointed Assistant Attorney General of the Civil Rights Division,
Alex Acosta, for 120 days. At the end of the term, the Court indicated that they had -
{years earlier) appointed an individual who later became controversial. As a result,
the Court indicated that they would not make an appointment unless the Department
turned over its internal employee files and FBI background reports, so that the court
could review potential candidates” backgrounds. Because those materials are
protected under federal law, the Department declined the request. The court then

- indicated it would not use its authority at all, and that the Attorney General should
make multiple, successive appointments. While the selection, nomination, and
confirmation of a new U.S. Attorney was underway, the Attorney General made three
120-day appointments of Mr. Acosta. Ultimately, he was selected, nominated, and
confirmed to the position..

2. - Eastern District of Oklahoma: In 2000-2001, a vacancy occurred in the EDOK.
~The court refused to exercise the court’s authority to make appointments. As a result,
the Attorney General appointed Shelly Sperling to three 120-day appointments before
- Sperling was nominated and confirmed by the Senate (he was appointed by the
'Attomey Generai to a fourth 120-day term wh1le the nomination was pending).

3. Inthe Wester—n Dlstr:ct of Virginia: In 2001, a vacancy occurred in the WDVA.
The court declined.to exercise its authority to make an appointment. As a result, the
. Attorney General made two successive 120~ -day appointments (two dlffcrent
individuals).

This problem is not new ...

4. The District of Massachusetts. In 1987, the Attorney General had appointed an
interim U.S. Attorney while a nomination was pending before the Senate. The 120-
day period expired before the nomination had been reviewed and the court declined to
exercise its authority. The Attorney General then made another 120-day
appointment. The legitimacy of the second appointment was questioned and was
reviewed the U.S. District Court for the District of Massachusetts. The Judge upheld
the validity of the second 120-day appointment where the court had declined to make

- an appointment, See 671 F. Supp. 5 (D. Ma. 1987).
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Examples Where Judges Discussed Appointing or Attempted to Appoint
Unacceptable Candidates:

1. Southern District of West Virginia: When a U.S. Attorney in the Southern District -
of West Virginia, David Faber, was confirmed to be a federal judge in 1987, the
district went through a series of temporary appointments. Following the Attorney
General’s 120-day appointment of an individual named Michael Carey, the court

_appointed another individual as the U.S. Attomey. The court’s appointee was not a
DOJ-employee at the time and had not been subject of any background investigation.
The court’s appointee came into the office and started making inquiries into ongoing
public integrity investigations, including investigations into Charleston Mayor
Michael Roark and the Governor Arch Moore, both of whom were later tried and
convicted of various federal charges. The First Assistant United States Attorney,
knowing that the Department did not have the benefit of having a background
examination on the appointee, believed that her inquiries into these sensitive cases
were inappropriate and reported them to the Executive Office for United States
Attorneys in Washington, D.C. The Department directed that the office remove the
investigative files involving the Governor from the office for safeguarding. The
Department further directed that the court’s appointee be recused from certain
criminal matters until a background examination was completed. During that time,
the Reagan Administration sped up Michael Carey’s nomination. Carey was
confimmed and the court’s appointee was replaced within two- three weeks of her
original appointment.

7 2. South Dakota.:

. In 2005, a vacancy arose in South Dakota. The First Assistant United States
Attorney (FAUSA) was elevated to serve as acting United States Attorney under the
Vacancies Reform Act (VRA) for 210 days. As that appointment neared an end
without a nomination having yet been made, the Attorney General made an interim
‘appointment of the FAUSA for a 120-day term. The Administration continued to

“work to identify a nominee; however, it eventually became clear that there would not
be a nomination and confirmation prior to the expiration of the 120-day appointment.

Near the expiration of the 120-day term, the Department contacted the court and
requested that the FAUSA be allowed to serve under a court appointment. However,
the court was not willing to re-appoint her. The Department proposed a solution to
protect the court from appointing someone about whom they had reservations, which
was for the court to refrain from making any appointment (as other district courts
have sometimes done), which would allow the Attorney General to give the FAUSA a
second successive, 120-day appointment.

The Chief Judge instead indicated that he was thinking about appointing a

non-DOJ employee, someone without federal prosecution experience, who had not
been the subject of a thorough background investigation and did not have the
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necessary security clearances. The Department strongly indicated that it did not
believe this was an appropriate individual to lead the office.

The Department then notified the court that the Attorney General intended fo
ask the FAUSA to resign her 120-day appointment early (without the expiration of
the 120-day appointment, the Department did not believe the court’s appointment
authority was operational). The Department notified the court that since the Attorney
General’s authority was still in force, he would make a new appointment of another

“experienced career prosecutor. The Department believed that the Chief Judge
indicated his support of this course of action and implemented this plan.

The FAUSA resigned her position as interim U.S. Attorney and the Attorney
General appointed the new interim U.S. Attorney (Steve Mullins). A federal judge
executed the oath and copies of the Attorney General’s order and the press release
were sent to the court for their information. There was no response for over 10 days,
when a fax arrived stating that the court had also attempted to appomt the non—DOJ
mdwidual as the USs. Attomey ‘

This created a situation were two individuals had seemingly been appointed by
two different authorities. Defense attorneys indicated their intention to challenge
ongoing investigations and cases. The Department attempted to negotiate a resolution
to this very difficult situation, but was unsuccessful. Litigating the situation would
. have taken months, during which many of the criminal cases and investigations that
were underway would have been thrown into confusion and litigation themselves.

Needing to resolve the matter for the sake of the ongoing criminal prosecutions
and litigation, after it was clear that negotiations would resolve the matter, the White
House Counsel notified the court’s purported appointee that even if his court order
was valid and effective, then the President was removing him from that office
pursuant to Article II of the Constitution and 28 U.S.C. § 541(c). Shortly thereafter,
Mr. Mullins resigned his Attorney General appointment and was recess appointed by
President Bush to serve as the U.S. Attorney for the District of South Dakota. The
Department continued to work with the home-state Senators and identified and
nominated a new 1.8, Attorney candidate, who was confirmed by the Senate in the
summer of 2006.

3. Northern District of California: In 1998, a vacancy resulted in NDCA, a
district suffering from numerous challenges. The district court shared the
Department’s concerns about the state of the office and discussed the possibility

- of appointing of a non-DOJ employee to take over. The Department found the
potential appointment of a non-DOJ employee unacceptable. A confrontation was
avoided by the Attorney General’s appointment of an experienced prosecutor
from Washington, D.C. (Robert Mueller), which occurred with the court’s
concurrence. Mueller served under an AU appointment for 120 days, after which
the district court gave him a court appointment. Eight months later, President
Clinton norninated Mueller to fill the position for the rest of his term.
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HEARING OF THE SENATE JUDICIARY COMMITTEE SUBJECT: PRESERVING PROSECUTORIAL
INDEPENDENCE: IS THE DEPARTMENT OF JUSTICE POLITICIZING THE HIRING AND FIRING OF
U.S. ATTORNEYS? CHAIRED BY: SENATOR CHARLES SCHUMER (D-NY) WITNESSES: SENATOR
MARK PRYOR (D-AR); DEPUTY ATTORNEY GENERAL PAUL J. MCNULTY; MARY JO WHITE,

ATTORNEY; LAURIE L. LEVENSON, PROFESSOR OF LAW, LOYOLA LAW SCHOOL, LOS ANGELES,

CA; STUART M. GERSON, ATTORNEY LOCATION: ROCM 226 DIRKSEN SENATE OFFICE
BUILDING, WASHINGTON, D.C. TIME: 9:30 A.M. EST DATE: TUESDAY, FEBRUARY 6, 2007

NW, Washington,  -DC 20005, USA. Federal News Service is a private firm not
affiliated with the federal government. No portion of this transcript may be
copied, sold or retransmitted without the written authority of Federal News
Service, Inc. Copyright is not claimed as to any part of the original work
prepared by a United States government officer or employee as a part of that
person's official duties. For information on subscribing to the FNS Internet
Service, please visit http://www.fednews.com or call{202)347-1400

SEN. SCHUMER: {Sounds gavel.} Good morning and welcome to the first
hearing of our Administrative Law and Court Subcommittee. And we -- C

STAFF: (Off mike.) SEN. SCHUMER: -- oh. And this is a full-
committee hearing, T am just informed -- power has already gone to his head. -
(Laughter.) Reminds you of that old Woody Allen movie, remember? Anyway, we'll
save that for another time.

Bnyway, I will give an opening statement, then Senator Specter will,

and any others who wish to give Opening statements are welcome to do so.

Well, we are holding this hearing because many members of this

‘committee, including Chairman Leahy -- who had hoped to be. here, but is speaking

on the floor at this time -- have become increasingly concerned about the
administration of justice and the rule of law in this country. I have observed
with inereasing alarm how politicized the Department of Justice has become. I
have watched with growing worry as the department has increasingly based hiring
on political affiliation, ignored the recommendations of career attormneys,
focused on the promotion of political agendas and failed to retain legiong of
talented career attorneys. '

I have sat on this committee for eight years, and before that on the
House Judiciary Committee for 16. During those combined 24 years of oversight
over the Department of Justice, through seven presidential terms -- including
three Republican presidents -- I have never seen the department more peoliticized
and pushed further away from its mission as an. apolitical enforcer of the rule
of law. And now it appears even the hiring and firing of our top federal
prosecutors has become infused and corrupted with political rather than prudent
considerations -- or at least there is a very strong appearance that this is so.

for 3ix years there has been little or no oversight cf the Cepartment
of Justice on matters like these. Those days are now over. There are many
questions surrounding the firing of a slew of U.S. attorneys. I am committed to
getting to the bottom of those gquestions. If we do not get the documentary
information that we seek, I will consider moving to subpoena that material,
including performance evaluations and cother documents. TIf we do not get
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forthright answers to our guestions, I will consider moving to subpoena one or
more of the fired U.S. attorneys so that the record is clear. - -

So with that in mind, let me turn to the issue at the center of teday's
hearing. Once appointed, U.S. attorneys, perhaps more than any other public
servant, must be above polities and beyond reproach. They must be seen to
enforce the rule of law without fear or favor. They have enormous discretionary
power. And any doubt as to their impartiality and their duty to enforce the
rule of law puts. ‘seeds of poison 1n our democracy.

When politics unduly infects the appointment and removal of U.S.
attorneys, what happens? (Cases suffer. Confidence plummets. And corruption has
a chance to take root. And what has happened here over the last seven weeks is
nothing short of breathtaking. Less than two months ago, seven or more U.S.
attorneys reportedly received an unwelcome Christmas present. As The Washington
Post reports, those top federal prosecutors were called and terminated on the
same day. The Attorney General and others have sought to deflect criticism by
suggesting that these officials all had it coming because of poor performance;
that U.S. attorneys are routinely removed from office; and that this was only
business as usual. ' o

But what happened here doesn't sound Iike an orderly and natural
replacement of underperforming prosecutors; it sounds more like a purge. What
" happened here doesn't sound like business as usual; it appears more remlnlscent

of a different sort of Saturday night massacre.

Here's what the record shows: Several U.S. attorneys were apparently
fired with no real explanation; several were seemingly removed merely to make
way for political up-and-comers; one was fired in the midst of a successful and
continuing investigation of lawmakers; another was replaced with a pure partisan
of limited prosecutorial experience, without Senate confirmation; and all of
"this, coincidentally, followed a legal change -- slipped into the Patriot Act in
the dead of night -- which for first time in our history gave the Attorney
General the power to make indefinite interim appointments and to bypass the
Senate altogether. ' '

We have heard from prominent attorneys -- 1nc1ud1ng many Republlcans -
who confirm that these actions are unprecedented, unnerving, and unnecessary.
Let me quote a few. The former San Diego U.S. Attorney, Peter Nunez, who served
under Reagan said, quote, “This is like nothing I've ever seen before in 35-plus
years, " unguote. He went on to say that while the president has the authority
to fire a U.S. attorney for any reason,.it is, quote, "extremely rare unless
‘there is an allegation of misconduct." . :

_ Another former U.S. attorney and head of the National Association of
Former United States Attorneys said members of his group were in "shock" over
the purge, which, quote, "goes against all tradition.

The Attorney General, for his part, hag flatly denied that politics has
played any part in the firings. At a Judiciary Committee hearing last month, he
festified that, gquote, "I would never, ever make a change in a U.S. attorney
position for political reasons.® Unquote.

Aand yet, the. recent purge of top federal prosecutors reeks of politics.
An honest look at the record reveals that something is rotten in Denmark: In
Nevada, where U.S. Attorney Daniel Bogden was reportedly fired, a Republican
source told the press that, quote, "the decision teo remove U.S. attorneys was
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! part of a plan to give somebody else that experience" -- this is a quote -- “to
i ~ build up the back bench of Republicans by giving them high-profile jobs,"
unquote. That was in The Las Vegas Review-Journal on January 18th. In New
Mexico, where U.S. Attorney David Iglesias was reportedly fired, he has publicly
stated that when he asked why he was asked to resign, he, quote, "wasn't given
‘any answers,' unguote.

TIn San Diego, where U.S. Attorney Carcl Lam was reportedly fired, the
top ranking FRBI official in San Diego said, quote, "I guarantee politics is
‘involved, " unquote. And the former U.S. attorney under President Reagan said,
quote, "It really is outrageous," unguote. Ms. Lam, of course, was in the midst
of a sweeping public.corruption investigation of "Duke" Cunningham and hisg co-
conspirators, and her office has cutstanding subpoenas to three House
Committees. Was her firing a political retaliation? There's no way to know,
but the Department of Justice should go cut of its way to avoid even the
appearance of impropriety. That is not toc much to ask, and as I've said, the
appearance here -- given all the circumstances -- is plain awful.

|
!
i
i

Finally, in Arkansas, where U.S. Attornenyud Cummins was forced out,
there is not a scintilla of evidence that he had any blemish on his record. In
fact, he was well-respected on both sidegs of the aisle, and was in the middle of
a number of important investigations. His sin -- occupying a high-profile
position that was being eyed by an ambitious acolyte of Karl Rove, who had
minimal federal prosecution experience, but was highly skilled at opposition
research and partisan attacks for the Republican National Committee.

_ABmong other things, I look forward to hearing the Deputy Attorney
General explain to us this morning how and why a well-performing prosecutor in
Arkansas was axed in favor of such a partisan warrior. What strings were pulled?
What influence was brought to bear?

In June of 2006, when Karl Rove was himself still being investigated by
a U.S. attorney, was he brazenly leading the charge to oust a sitting U.S.
attorney and install his own former aide? We don't know, but maybe we can find
out. .

‘ . Now, I ask, is this really how we should be réplacing U.$. Attorneys in
the middle of a presidential term? No one doubts the president has the legal
authority to do it, but can this build confidence in the Justice Department? Can
this build confidence in the administration of Jjustice?

I yield to my colleague from Penngylvania.

SEN. ARLEN SPECTER (R-PA): I concur with Senator Schumer that the
prosecuting attorney is obligated to function in a nonpolitical way. The
prosecuting attormey is a quasi-judicial official. He's part judge and part
advocate. And have the power of investigation and indictment and prosecution in
the criminal courts is a tremendous power. And T know it very well, because I
was the district attorney of a big tough city for eight yvears and an assistant
district attorney for four years before that. 2And the phrase in Philadelphia,
perhaps generally, was that the district attorney had the keys to the jail in
his pocket. :

Well, if he had the keys to the jail, that's a lot of power.

- But let us focus on the facts as opposed to generalizations. And I and
my colleagues on the Republican side of the aisle will cooperate in finding the
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facts if the facts are present, but let's be cautious about the generalizations,
which we heard a great many of in the chairman's opening remarks.

If the U.8. attorney was fired in retaliation for what was done on the
prosecution of former Congressman Cunningham, that's wrong. And that's wrong
even though the president has the power to terminate U.S. attorneys. But the
U.s. attorneys can't function if they're going to be afraid of the consequences
of a v1gorous prosecution.

When Senator Schumer says that the provision was inserted into the
Patriot Act. in the dead of night, he's wrong. That provision was in the
conference report, which was available for examination for some three months.

The first I found out about the change in the Patriot Act occurred a
few weeks ago when Senator Feinstein approached me on the floor and made a
comment about twe U.S. attorneys who were replaced under the authority of the
change in law in the Patrlot Act which altered the way U.8. attorneys are
replaced.

Prior to the Patriot Act, U.S5. attornmeys were replaced by the attorney
general for 120 days, and then appointments by the court or the first assistant
succeeded to the position of U.S. attorney. BAnd the Patriot Act gave broader
powers to the attorney general to appoint replacement U.S. attorneys.

I then contacted my very able chief counsel, Michael O'Neill, to find
out exactly what had happened. And Mr. O'Neill advised me that the requested
change had come from the Department of Justice, that it had been handled by
Brett Tolman, who is now the U.S. attorney for Utah, and that the change had
been requested by the Department of Justice because there had been difficulty
with the replacement of a U.S. attorney in South Dakota, where the court made a
replacement which was not in accordance with the statute; hadn't been a prior
federal employee and did not gualify.

And there was also concern because, in a number of dlStrlCtS, the
courts Had questioned the propriety of their appointing power because of
separatlon of powers. And as Mr. Tolman explained it to Mr. 0O'Neill, those
were the reasons, and the provision was added to the Patriot Act, and as I say,
was open for public ingpection for more than three months whlle the conference
report was not acted on.

If you’ll recall, Senator Schumer came to the floor on December 16th
and said-he had been disposed to vote for the Patriot Act, but had changed his
mind when The New York Times disclosed the secret wiretap program, electronic
surveillance. May the record show that Senator Schumer is nodding in the
affirmative. There's scomething we can agree on. In fact, we agree sometimes in
addition. : ‘

‘ Well, the conference report wasn't acted on for months, and at that
time, this provision was subject to review. Now, I read in the newspaper that

the chairman of the Judiciary Committee, Arlen Specter, "slipped it in." And I
take umpbrage and offense to that. I did not slip it in and I do not slip things
in. That is not my practice. If there is some item which I have any idea is

controversial, I tell everybody about it. That's what I do. Sc I found it
offensive to have the report of my glipping it in. That's how it got into the
blll
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Now, I've talked about the matter with Senator Feinbtein,_ahd I do
agree that we ought to change it back to where it was before. She and I, I
think, will be able to- agree on the executive session on Thursday.

And let's be candid about it. The atmosphere in, Washington, D.C. is
one of high-level suspicion. There's a lot of suspicion about the executive
branch because of what's happened with 51gn1ng statements, because of what's
happened with the surveillance program.

And there is no doubt, because it has been explicitly articulated --

maybe "articulate" is a bad word these days -- expressly stated by ranking
Department of Justice officials that they want to increase -- executive branch
officials -~ they want to increase executive power.

. 8o we live in an atmosphere of high-level suspicion. &And I want to see
- this 1nqu1ry pursued on the items that Senator Schumer has mentioned. I don't
want to see a hearing and then go on to other businesa. I want to see it
pursued in each one of these cases and see what actually went on, because there
- are very serious accusations that are made. And if they're true, there ocught to
be very, very substantial action taken in our oversight function. But if
they're false, then the accused ought to be exonerated.

: But the purpose of the hearing, which can be accomplished, I .think, in
short order, is to change the Patriot Act so that this item is not possible for
abusge. And in that, I concur with Senator Feinstein and Senator Leahy and -
Senator Schumer. And a pursuit of pelitical use of the department is something
that I also will cooperate in eliminating if, in fact, it is true.

Thank you, Mr, Chairman. SEN. SCHUMER: Thank you, Senator Specter.
Senator Feingold.

SEN. RUSSELL FEINGOLD (D-WI): Thank you, Mr. Chairman, for holding the
hearing. . . .

I have to chair a subcommittee, the Africa Subcommittee of the Foreign
Relations Committee, at 10:00. And I was hoping to give an opening statement.
But I'm very pleased not only with your statement but, frankly, with Senator
Specter's statement, because it sounds to me like there's going to be a
bipartisan effort to fix this.

I also have strong feelings about what was done here, but it sounds
like there's a genuine desire to rescolve this in that spirit. And in light of
the fact I have to go anyway, Mr. Chairman, I'm just going to ask that wmy
statement be put in the record. : '

SEN. SCHUMER: Without objection.

Senator Hatch.

SEN. CRRIN HATCH (R-UT}): Thank you, Mr, Chairman. I appreciate it.

I've appreciated both of your statements, too. I don't agree fully
with either statement. First of.all, the U.S. attorneys serve at the pleasure

of the president, whoever the president may be, whether it's a Democrat or a
Republican. You know, the Department of Justice has repeatedly and adamantly
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stated that U.S. attorneys are never removed or encouraged to resign in an
effort to retaliate against them or interfere with investigations.

Now, this comes from a department whose mission is to enforce the law
and defend the. interests of the United States. Now, are we supposed to believe
and trust their efforts when it comes to cutstanding criminal cases and
investigations which have made our country a safer place but then claim that
they are lying when they tell us about their commitment to appoint proper U.S.
attorneys? 1 perscnally believe that type of insinuation is completely )
reckless. '

Now, if, in fact, there has been untoward political effort here, then
I'd want to find it out just like Senators Schumer and Specter have indicated
here. As has been said many times, U.S. attorneys serve at the pleasure of the
president. I remember when President Clinton became president, he dismissed 93
U.5. attorneys, if I recall it correctly, in one day. That was very upsetting
to some of my colleagues on our side. But he had a right to do it.

And frankly, I don't think anybody should have said he did it purely
for political reasons, although I don't think you can ever remove all politics
from actions that the president takes. The president can remove them for any
reason or no reason whatsoever. That's the law, and it's very clear.

: U.S. Code says that, quote, "Bach United'States attorney is subject to
removal by the president," unquote. It doesn't say that the president has to
give explanations, it doesn’'t say that the president has to get permission from
Congress and it doesn't say that the president needs to grant media interviews
giving full analysis of his personal decisions. Perhaps critics should seek to
amend the federal court and require these types of restrictions on the
president's authority, but I would be against that.

Finally, T want to point out that the legislation that we are talking
about applies to whatever political party is in office. The law does not say
that George Bush is the only president who can remove U.S. attorneys. And the
law does not say that attorneys general appointed by a Republican president have
interim appointment authority. The statutes apply to whoever is in office, no
"matter what political party.

~ Now, I remember, with regard to interim U.S. attorneys, that an interim
appointed during the Clinton administration served for eight years in Puerto
Rico and was not removed. Now, you know, I, for one, do not want judges
appointing U.S. attorneys before whom they have to appear. That's why we have
the executive branch of government.

Now, I would be interested if there is any evidence that
impropriety has occurred or that politics has caused the removal of otherwise
decent, honorable people. And I'm talking about pure politics, because let's
face it, whoever's presgident certainly is going to be -- at least so far --
.either a Democrat or Republican in these later years of our republic. 8o, these
are important issues that are being raised here. But as I-understand, we're .
talking about seven to nine U.S. attorneys, some of whom -- we'!'ll just have to
see what pecple have to say about it, but I'm going to be very interested in the
comments of everybody here today. It should be a very, very interesting
hearing. : :

But I would caution people to reserve your judgment. If there is an
untoward impropriety here, my gosh, we should come down very hard against it.
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But this is not abnormal for presidents to remove U.S. ‘attorneys and replace
them with interims. And there are all kinds of problems, even with that system
as it has worked, because sometimes we in the Judiciary Committee don't move the
confirmations like we should as well, either. So, there are lots of things that
you.could find faults with, but let's be very, very careful before we start
dumping this in the hands of federal judges, most of whom I really admire,
regardless of their prior political beliefs. '

Thank you, Mr. Chairman.
SEN. SCHUMER: Thank you, Senator Hatch.
And’ Senator Cardin had to leave.

Senator Whitehouse, do ybu want to make an opening statement? No?
Okay, thank you for coming,

_ _ And our first witness -- and I know he has-a tight schedule, I
appreciate him being here at this time -- is our hardworking friend from
Arkansas, Senator Mark Pryor.

Senator Pryor.
SEN. MARK PRYOR (D-AR): Mr. Chairman, thank you.
And I also want to thank all the members of the committee.

‘ I've come here today to talk about events that occurred regarding the
appointment of the interim U.S. attorney for the eastern district of Arkansas
" which I believe -- SEN. SCHUMER: Senator, if you could just pull the mike a
-little closer, '

SEN. PRYOR: -- raised serious concerms over the administration's
encroachment on the Senate's constitutional responsibilities. I'm not only
concerned about this matter as a member of the Senate but as a former practicing
lawyer in Arkansas and former attorney general in my state. I know the Arkansas
bar well, and all appointments that impact the legal and judicial arena in
.Arkansas are especially important to me.

Morecover, due to the events of the past Congress, I've given much
thought as to what my role as a senator should be regarding executive and
judicial nominations. I believe the confirmation process is as serious as
anything that we do in government. You know my record. I've supported almost
all of the president's nominations. On occasion, I have felt they were unfairly
criticized for political purposes, for when I consider a nominee, I use a three-
part test. First, is the nominee gqualified?; second, does the nominee possess
the proper temperament?; third, will the nominee be fair and impartial -- in
other words, can they check their political views at the door?

Executive branch nominees are different from judicial nopinees in many
ways, but U.S. attorneys should be held to a high standard of independence. In
other words, they're not .inferior officers as defined by the U.S. Supreme Court. .
All U.S. attorneys must pursue justice. Wherever a case takes them, they should
protect our republic by seeing that justice is done.  Politics has no place in
the pursuit of justice. This was my motivation in helping form the Gang of 14.
I've tried very hard to be objective in my dealings with the president's
nominations, including his nominations to the U.S. Supreme Court. I want the
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procegs to work in the best traditions of the Senate and in the best traditions
of ‘our democracy. In fact, I've been accused on more than one occasion of be1ng
overly fair to the president’s nominations.

It is with this background that’ I state my belief that recent events
relating to U.S. attorney dismissals and replacements are unacceptable and
should be unacceptable to all of us.

. Now, I would like to :peak specifically about the facts that occurred
regardlng the U.S. attorney replacement for the Eastern District of Arkansas.
In the summer of 2006, my office was told by reliable sources in the Arkansas
legal and political community that then-U.S. Attorney Bud Cummins was resignimg
and the White House would nominate Mr. Tim Griffin as his replacement. I asked
the reasons for Mr. Cumming' leaving and was informed that he was doing so to
pursue other opportunities. ’

My office was later told by the administration that he was leaving on
his own initiative and that Mr. Tim Griffin would be nominated. I did not know
Mr. Griffin, but I spoke to him by telephone in August 2006 about his
potential nominatiom. I told him that I know many lawyers in the state but I
knew very little about his legal bhackground. In other words, I did not know if
he was qualified or if he had the right temperament or if he could be fair and
impartial. I informed him that I would have trouble supporting him until the
Judiciary Committee had reviewed these issues. I told him if he were to be
nominated that I would evaluate my <¢oncerns in light of the committee process.

It should be noted that around this time, it we becoming c¢lear that Mr.
Cumminsg was being forced out, contrary to what my office had been told by the
administration.

Sometime after the interview with Mr. Griffin, I learned that there
were newspaper accounts regarding his work on behalf of the Republican National
Committee about efforts that had been categorized as "caging African-American
votes. This arises from allegatlons that Mr. Griffin and others in the RNC
were targeting African-Americans in Florida for voter challenges during the 2004
presidential campaign.

I specifically addressed this issue to Mr. Griffin in a subsequent

meeting. When I gquestioned him about this, he provided an account that was very.

different from the allegation. However, I informed him that due to the
seriousness of the issue, this is precisely the reason why the nomination and

confirmation process is in place. I told him I would not be comfortable until

this committee had thoroughly examined his background. Given my concerns over
this potential nominee, I as well as others protested, and Mr. Cummins was
allowed to gtay until the end of the year.

) Rumors began to circulate in October of 2006 that the White Houze was
going to make a recesgs appointment which, of course, I found troubling. This

- rumor was pergistent in the Arkansas legal and political community. I called

the White House on December 13, 2006 to express my concerns about x recess
appointment and spdke to then-White House Counsel Harriet Myers. . 3he cold me
that she would get back to me on this matter. I also called Attorney General
Gonzales expressing my reservations. And he informed me that he would get back

to me as well.

Despite expressing my concerns about a recess appointment to the White
House and to the attorney general, two days later, on December 15, 20086, Ms.
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Myers informed me that Mr. Griffin was their choice. Also on that same day,
General Gonzales confirmed that he was going to appoint Mr. Griffin as an
interim U.S. attorney. . Subsequently, my office inguired about the legal
authority for the app01ntment and was informed it was pursuant to the amended
statute 4in the Patriot Act,

Before I say any more, I need to tell the committee that I respect and
like General Gonzales. I supported his confirmation to be attorney general. I
have always found him to be a straight shooter. And even though I disagree with
him on this decision, it has not changed my view of him., I suspect he is only
doing what he has been told .to do. On December 20, 2006, Mr. Cummins’ tenure
as U.S. attorney was over. On that same day, Mr. Griffin was appointed interim
U.S. attorney for the eastern district of Arkansas. The timing was controlled
by the administration. On January 11, 2007, I wrote a letter to General
Gonzales outlining my objections with regard to this appointment. First, I made
cledr my concern as to how Mr. Cumming was summarily dismissed. Second, I
outlined my amazement as to the excuse given as the reason for the interim
appointment which was due to the first assistant being on maternity leave.
Third, I objected to the circumventing of the Senate confirmation process.

The attorney general's office responded on January 31, 2007 denying any
discrimination or wrongdoing. I will address these issues now.

As more light was shed on the situation in Arkansas, i1t became clear
that Bud Cummins was asked to resign without cause so that the White House could
reward the Arkansas post to Mr. Griffin. Mr. Cummins confirmed this on January
13, 2007 in an article in the Arkansas Demcocrat-Gazette newspaper wherein he
said he had been asked to step down so the White House could appoint another
person., By all accounts, Mr. Cummins'® performance has been fair, balanced,
professional and just. Lawyers on both sides of the political spectrum have
nothing but positive things to say about Mr. Cummins' performance.  During his
tenure, he established a highly successful anti-terrorism advisory council that
brought together law enforcement at all levels for terrorism training. In the
area of drug prosecutions, he continued at historic levels of quality, complex
and significant Organized Crime Drug Enforcement Task Force drug prosecutions.
He also increased federal firearm prosecutions; pursued public corruption and

. cyber c¢rime investigations and led to lengthy prison sentences for those
convicted. :

'in addition, I understand that his performance evaluations were always
exceptional. On this last point, I wowuld ask the committee to try to gather the
gervice evaluations of Mr. Cummins and the other dismissed U.S. attormneys to
determine how they were perceived by the Justice Department as having performed
their jobsg.

The reason I'm reciting Mr. Cummins' performance record is that it
stands in stark contrast to General Gonzales' testimony before this committee
- when he stated, gucte, "Some people should view it as a sign of good management.
What we do is make an evaluation about the performance of individuals, and I
have a responsibility to the people in your districts that w2 have the best
rossible people in these positions, :

And that's the reason why changes sometimes have to be made.
Although there are a number of reasons why changes get made and why people leave
on their own, I think I would never, ever make a change in the United States
attorney p051t10n for political reasons, or if it would in any way jeopardlze an
ongoing Serlous 1nvestlgatlon I- just would not do it." End quote.
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The attorney general then refused to say why Mr. Cummins was told to
leave, However, it is my understanding that in other cases around the country,
Justice Department officials have. disclosed their reasoning for firing other
U.S. attorneys. The failure to acknowledge that Bud Cummins was told to leave
for a purely political reason is a great disservice to someone who has been:
loyal to the admimistration and who performed his work admirably. I have
‘discussed in detail the events surrounding Mr. Cummins' dismissal. Now I would
like to discuss the very troubling pretense for Mr. Griffin's appointment to-
interim U.8. attorney over the first assistant U.S. atterney in the Little Rock
office.

‘The Justice Department advised me that normally, the first assistant
U.S. attorney is selected for the acting appointment while the White House sends
their nominee through the Senate confirmation process. This is based on 5
U.S.C., Section 3345Al. However, in this case the Justice Department confirmed
that the first assistant was passed over because she was on maternity leave.
. This was the reason given to my chief of staff, as well as comments by the
" Justice Department spokesman Brian Rorchast (sp) -- and I'm not sure if I
pronounced that name correctly -- wherein he was guoted in newspapers as saying,
"When the U.S. attorney resigns, there iz a need for someone to fill that
position." "He noted that often the first assistant U.S. attorney in the
affected district will serve as the acting U.S. attorney until the formal
nomination preocess begins for the replacement. "But in this case, the first
assistant is on maternity leave." That's what he gaid.

In addition, this reason was given to me specifically by a Justice
Department liaison at a meeting in my office. In my letter to the attorney
. general, I stated that while this may or may not be actionable in a public
employment gsetting, it clearly would be in a private employment setting. Of all
the agencies in the federal government, the Justice Department should not heold
this view of pregnancy and motherhood in the workplace. I call this a pretense
“because it has become clear that Mr. Griffin was always the choice to replace

Mr. Cummins. Before T cloge, let me address the circumvention of the Senate's

confirmation process.  General Gonzales has said that it is his intention to
nominate all U.S. attorneys, and ~- but that does not water in Arkangas. For

- seven months now, the administration has known of the departure of Mr. Cumming.
Remember, they created his departure. It has now been 49 days since Bud Cummins
was ousted without cause. If they were serious about the confirmation process,
I cannot believe that it would have taken so long to nominate someone.

Now to be fair, in my most recent telephone call with General Gonzales,

he asked wme whether I would support Tim Griffin as my nominee for this position.
I thought long and hard about this, and the answer is I cannot. If nominated, I
would do everything I could to make sure he has an opportunity to tell his side
of the story regarding all allegations and concerng to the committee, and I
would ask the committee to give Mr.'Griffin a vote as quickly as possible., It is
impossible for me to say that I would never support his nomination because I do
not know all the facts. That is why we have a process'in the Senate. I know I
would never consider him as my nominee bscause I just know too many other
lawyers who are more gualified, more exgerienced and :ore respected by the
Arkansas bar. I will advise General Gonzales about this decision shortly.

Regardless of the situation in Arkansas, I am convinced that this
should not happen again. I'm also convinced that the administration and maybe
future administrations will try to bypass the Senate unless we change this law.
I do not say this lightly. Already a challenge has been made to the appointment
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of Mr..Griffin in Arkansas as violating the U.S. Constitution because it
bypassed Senate confirmation. While I have not reviewed the pleadings filed in
this case -- I believe it's a capital murder case, I don't know all the
situation there -- but I have not reviewed the pleadings there, I have read a
recent article in the Arkansas Democratic Gazette that concerns me.

It is reported that, guote, "because United States attorneys are
inferior officers, the appointment clause of the Constitution expressly permits
Congress to vest their appeintments in the Attorney General and doeg not require
the advicé and consent of the Senate before they're appointed," end quote,
‘Please do not miss this point. The Justice Department has now pleaded in court
that U.S. attormeys, as a matter of constitutional law, are not subject to the
advice and consent of the United States Senate.

After a thorough review by this committee, I hope that you will reach
the same conclusion I have, which is this. No administration should be able to
appoint U.S. attorneys without proper checks and balances. - This is larger than
party affiliation or any single appointment. This touches our solemn '
responsibility as senators. I hope this committee will address it by voting for
§.214, which I join in éffering_along with Senators Feinstein and Leahy. Thank .
you, Mr. Chairman,

SEN. SCHUMER: - Thank you very much, Senator Pryor, for your really
outstanding testimony. And we will pursue many of the things you bring up. I
know that you have a busy schedule, and I would ask the indulgence of the
committee that if we have questions of Senator Pryor, we sSubmit them in writing.
would that be okay?

SEN. LEAHY: Well, Mr. Chairman, may I just ask one or two queétions?
'SEN. SCHUMER: Sure.
SEN. LEAHY: Thank you. {Cross talk.)

Senator Pryor, do you think that Mr. Griffin is not gqualified for the
job? '

SEN. PRYOR: It's hard for me to say whether he is or isn't because I
just know so little about his background. . When I met with him, we talked about
this, and I told him that it was my sincere hope that they nominate him so he
could go through the process here. But it's impossible for me to say whether he
is or isn't because I know so little about him. And just by the way of
background on him, and this is probably more detail than the committee wants, is
that he went to college in Arkansas, and then he went off to Tulane Law School
in Louisiana. And then, more or less, he didn't come back to the state, I think
'he -did maybe a year of practice in the U.S. attorney's office at some point, but
basically he's -- his professiocnal life has been mostly outside the state. So
he's come back in, and the legal community just doesn't know him.

SEN. LEARHY: Well, fair enocugh. Do you think it ought to be a matter
jor the committee? I tiink that's che traditional way. ‘

SEN. PRYOR: Certainly.
SEN. LEAHY: Do you think that his having worked for the Republican

National Committee -- RNC -- or that he may be a protege' of Karl Rove is
relevant 1n any way as to his gqualifications?
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‘have known each other. When he served in the House, I knew him well. We worked
" together on the House Judiciary Committee. He's a man of great integrity. I

' does. From 2001 to 2006, of course, he served as U.S. attorney for the Eastern

- clear up the misunderstandings and misperceptions about the recent resignations

-job I ever had. That's something you hear a lot from former United States

SEN. PRYOR: To me, ‘it I not relevant. I think we all come to these
various positions with different backgrounds, and certainly if someone works for
a political committee or a politician or an administration -- that doesn't
concern me, Some of the activities that he may have been involved in do raise
concerns. However, when I talked to him about that, he offered an explanation,
like I said, that was very different than the press accounts of what he did.
And here again, that takes me back to the process. That's why we have a
process. Let him go through the committee, let you all and your staffs look at
it, let him -- let everybody evaluate that and see what the true facts are.
SEN. LEAHY: Well, fair enough. The activities may bear. His conduct bears on
his qualifications, but just the fact of working for the Republican National
Committee and for Karl Rove is not a disqualifier.

SEN. PRYOR: No, not in my mind it's not.

SEN. LEAHY: Thank yvou very much for coming in, Senator Pryor. We Know

‘how busy you are, and you've made a very comprehensive analysis, and it's very

helpful to have a senator appear substantively --

SEN. PRYOR: Thank yéu.

SEN. LEAHY: -- SO thaﬁk you.

SEN. PRYOR: Thank you.

_SEN; SCHUMER: - Thank you, Senator Pryor. Any further questions?

Thank you so much. ' o 7 . _ ]

Ckay, our next witness is tﬁe honbrablé Péul Jd. McNulty. He's the
deputy attorney general of the United States. He has spent almost his entire
career as a public servant, with more than two decades of experience in
government at both the state and federal levels. Just personally, PFaul and I
have a great deal of faith in him and his personality, -and who he is and what he
District of Virginiaf

| kThe witness is swern in.)

MR, MCNULTY: Thank you, Mr. Chairman,_énd thank you for your kindness.

I appreciate the opportuniﬁy ﬁo be here this morning and attempt Eo
of some U.S. attorneys, and to testify in strong opposition to 8. 214, a bill
which would strip the Attorney General of the authority to make interim

appointments to fill vacant U.S. attorney positions.

As you know and as yeou've said, Mr. Chairman, I had the privilege of
serving as United States Attorney for four and a half years. It was the best

attorneys -- "best job I ever had." In my case, Mr., Chairman, it was even
better than serving as counsel under your leadership with the Subcommittee on
Crime. Now why is it -- being U.S. Attorney -- the best job? Why is it such a

great job? There are a variety of reasons, but I think it boils down to this.
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The United States attorneys are the president's chief legal representatives in
" the 94 federal judicial districts. In my former district of Eastern Virginia,

Supreme ‘Court Chief Justice John Marshall was the first United States attorney.
Being the president's chief legal representative mearis you are the face of the
Department of Justice in your district. Every police chief you support, every
victim you comfort, every citizen you inspire or encourage, and yes, every
criminal who is prosecuted in your name communicates to all of these people
something significant about the priofities and values of both the president and
the  Attorney General.

"At his inauguration, the president raises his right hand and solemnly
swears to faithfully execute the office of the president of the United States.
He fulfills this promise in no small measure through the men and women he
appoints as United States attorneys. If the president and the attorney
general want to crack down on gun crimes -- if they want to go after child
pornographers and pedophiles as this president and attorney general have ordered
federal prosecutors to do, it's the United States attorneys who have the o
privilege of making such priorities a reality. That's why it's the best job a
lawyer can ever have. It's an incredible honor.

and this is why, Mr. Chairman, judges should not appoint United States
_attorneys as S. 214 proposes. What could be clearer executive branch
responsibilities than the attorney general's authority to temporarily appoint,
and the president's opportunity to nominate for Senate confirmation, those who
will execute the president's duties of office? 8. 214 doesn't even allow the
attorney general to make any interim appointments, contrary to the law prior to
the moat recent amendment.

: The indisputable fact ig that United States attorneys serve at the
pleasure of the president. They come and they go for lots of reasons. Of the

_United States attorneys in my class at the beginning of this administration,
“more than half are now gone. Turnover is not unusual, and it rarely causes a
problem because even though the job of United States attorney is extremely
important, the greatest assets of any successful United States attormney are the
career men and women who serve as assistant United States attorneys. Victim
‘witness coordinators, paralegals, legal assistants, and administrative personnel
-- their experience and professicnalism ensures smooth continuity as the job of
U.S5. attorney transitions from one person to ancther.

Mr. Chairman, I conclude with these three promises to this committee
and the American people on behalf of the attorney general and myself. First, we
have -- we never have and never will seek to remove a United States attorney to
interfere with an ongoing investigation or prosecution or in retaliation for
prosecution. Such as act is contrary to the meost basic values of our system of
justice, the proud legacy of the Department of Justice and our integrity as
public servants. o

Second, in every single case where a United States attorney position

. is-vacant, the administration is committed to fulfilling -- to f£illing that
position with a United States attorney who is confirmed by' the Senate. The
attorney goneral's appointment authority has not and will not be used to
circumvent the confirmation process. All accusations in this regard are contrary
to the clear factual record. The statistics are laid out in my written
statement. and third, through temporary appointments and nominations for
Senate confirmation, the administration will continue to fill U.S. attorney
vacancies with men and women who are well qualified to assume the important
duties of this office.- Mr. Chairwman, if I thought the concerns you outlined in
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your opening statement were true, I would be disturbed too. But these concerns
are not based on facts. And the selection process we will discuss today I thlnk
will shed a great deal of light on that.

Finally, I have a lot of respect for yvou, Mr. Chairman, as you know.
And when I hear you talk about the peoliticizing of the Department of Justice,
it's like a knife in my heart. The AG and I love the department, and it's an
honor to serve, and we love its mission. And your perspective is completely

contrary to my daily experience, and I would love the opportunity -- not just
today but in the weeks and months ahead -- to dispel you of the opinion that you
hold.

I appreciate your frlendshlp and courtesy, and I am happy to respond
to the committee's guestions.

SEN. SCHUMER: Well, thank you, Deputy.Attorney General, and very much
appreciate your heartfelt comments. .

T can just tell you -- and it's certainly not just me but speaking for
myself -- what I have seen happen in the Justice Department is a knife to my
heart as somebody who's followed and overseen the Justice Department for many,
many vears. And perhaps there are other explanations, but on issue after issue

_after issue after issue -- I think Senator Specter alluded to it to some extent.

-- the view that executive authority is paramount. To the extent that many of
us feel congressional prerogatives written in law are either ignored or ways. are
found around them, I have never seen anything like it. BAnd there are many fine
publie servants in the Justice Department. I had great respect for your
predecessor, Mr. Comey. I have great respect for you. But you have to judge
the performance of the Justice Department by what. it does, not the quality or

~how much you like the people in it.  BAnd so my comment is not directed at you in

particular, but it is directed at a Juatice Department that seems to me to be
far more politically harnessed than previous Justice Departments, whether they

. be under Democrat or -- Democratic or Repubklican administrations.

There are a lot of_questions, but I know some of my colleagues -- I

'know my colleague from Rhode Island wants to. ask questions and has other places

to go so I'm going to limit the first round to five minutes for each of us, and
‘then we'll -- in the second round we'll go to more unlimited time if it's just
reasonable, if that's okay with you, Mr. Chairman, okay?

First, I just -- you say in your testimony that a United States
attorney may be removed for any reason or no reason, that's your quote. So
my first question ig do you believe that U.S. attorneys can be fired on simply a
whim? Somehow the president (sneeze) or the attorney general -- bless you --
wakes up one morning and says, "I don‘'t like him -- let's fire him." What's the
reason? "I just don't like him." Would that be ckay?

MR. MCNULTY : Well, Mr. --
'SEN. SCHUMER: Well, let me say, is that legally allowed?
MR. MCNULTY: Well, if we're using just'a very narrow gquestion of can

in a legal sense, I think the law is clear that "serve at the pleasure" would
mean that there needs to be no gpecific basis.
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. ‘ SEN. SCHUMER: Right. But I think you would.agree that that would not
.| be a good idea. ’

MR. MCNULTY: I would agree.

SEN. SCHUMER: Okay. Now let me ask you this. You do agree that a
United States.attorney can't be removed for a discriminatory reason -- because
that person is a woman or black or -- do you agree with that?

MR. MCNULTY: Sure. I --
SEN. SCHUMER: So thgre are some limits here?

MR. MCNULTY: Well, of course, and there would certainly be moral
limits and -- I don't know the law in the area of removal and relates to those
gpecial categories, but I certainly know that as a -- an appropriate thing to do
-- would be completely inappropriate. ' ' '

SEN. SCHUMER: Okay. And you do believe, of course, that a U.S.
attorney could be removed for a corrupt reason --

MR. MCNULTY: Right.

SEN. SCHUMER: -- in return for a bribe or a favor? Okay. Now let me
ask you this. Do you think it is good for public confidence and respect of the
Justice Department for the president to exercise his power to remove a U.S.
attorney simply to give somebody else a chance at the job? Let's just assume
for the sake of argument that that's the reason. Mr. X, you're deing a very,
very fine job but we'd prefer -- and you're in the middle of your term -- no one
objects to what you've done -- but we prefer that Mr. Y take over. Would that
be a good idea? Would that practice be wise?

MR, MCNULTY: I think that if it was done on a large scale, it could
raise substantial issues and concerns. But I don't have the game perhaps alarm
that you might have about whether or not that is a bad practice. If at the end
of the first four-year term -- and of course all of our confirmation
certificates say that we gserve for a four-year term -- at the end of that
four-year term, if there was an effort to identify and nominate new individuals
to step in -- to take on a second term, for example, I'm not so sure that would
be contrary to the best intereat of the Department of Justice. It's not -
something that's been done -- it's not something that's being contemplated to
do. But the turnover has already been essentially like that. We've already
switched out more than half of the U.S. attorneys that served in the first term,
‘so change is not something that slows down or debilitates the work of the
Department of Justice.

SEN. SCHUMER: Right. But -- and all of these, these seven that we are

talking about, they had completed their four-year terms, every one of them, but
then had been in scme length of holdover period. :

‘MR. MCNULTY: Right. -
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) SEN. SCHUMER: They weren't all told immediately at the end, or right
before the end of their four-year term, to leave. -Is that right?

MR. MCNULTY: That's correct.

SEN. SCHUMER: Okay. I stili have a few minuEes left but i now'havé

a whole new round of questioning and I don't want to break it in the mlddle, 80
I'm going to call on Senator Specter for his five minutes.

SEN. SPECTER: (Audio break) -- Chairman.

‘Mr. McNulty, were you ever an assistant U.S. attorney?

- MR. MCNULTY: No, I wasn't.

SEN. SPECTER: Well, I was interested in your comment that the best
job you had was U.S. attorney, and that's probably because you were never an
assistant U.S. attorney -- (laughter) -- because I was an assistant district

attorney, and that's a much better job than district attorney. - .

MR. MCNULTY: I've heard that from a lot of assistanﬁs. That's true.

SEN. SPECTER:  The agsistants just get to go into court and try cases

‘and cross-examine witnesses and talk to juries and have a much higher level of’
sport than administrators who are U.3. attorneys or district attorneys.

Mr. McNulty, what about Carol Lam? I think we ought to get specific
with the accusations that are made. Why was she terminated?

) MR. MCNULTY: Senator, I came here today to be as forthcoming as I
pessibly can, and I will continue teo work with the committee to provide
informaticn. But one thing that I do not want to do is, in a public setting, as
the attorney general declined to do, to discusgs specific issues regarding
pecple. T think that it's -- it is unfair to individuals to have a discussion
like that in this setting, in a public way, and I just have to respectfully
decline going into specific reasons about any individual..
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SEN. SPECTER: Well, Mr. McNulty, I can understand your reluctance to
do so, but when we have confirmation hearings, which is the converse of
inquiries into termination, we go into very difficult matters. -Now, maybe
somebody who's up for confirmation has more of an expectation of having critical
comments made than someone who is terminated, and I'm not going to press you as
to a public matter. But I think the committee needs to know why she was
terminated, and if we can both find that out and have sufficient public
agsurance that the termination was justified, I'm delighted -- I'm willing to do
it that way. ’ . :

I'm not sure that these attorneys who were terminated wouldn't prefer
to have it in a public setting, but we have the same thing as to Mr. Cummins and
we have the same thing as to going inteo the qualifications of the pecple you've
appointed. But to find out whether or not what Senator Schumer has had to say
is right or wrong, we need to be specific.

MR. MCNULTY: Can I make two comments on -- first on the question of
confirmation process. If you want to talk about me, and I'm here to have an
opportunity to respond to everything I've ever done, that's one thing. I just
am reluctant to talk about somebody who's nct here and has the right to respond.
And I don't -- I just don't want to unfairly prejudice any --

SEN. SPECTER: But Mr. McNulty, we are talking about you when we ask
the guestion about why did you fire X or why did you fire Y. We're talking about
what you did. .

MR. MCNULTY: And I will have to be -- try to work with the committee
to give them as much information as peossible, but I alsc want to say something
else. : ' :

P

Egsentially, we're here to stipulate to the fact that if the committee
is seeking information, our position basically is that -- that there is going to
be a range of reasons and we don't believe that we have an obligation to set
forth a certain standard or reason or a cause when it comes to removal.

SEN. SPECTER: Are you saying that aside from not wanting to have
comments about these individuals in 4 public setting which, again, T say I'm &t
pressing, that the Department of Justice is taking the pesition that you will
not tell the ¢ommittee in our oversight capacity why you terminated these
people? -
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MR. MCNULTY: No. No, I'm not saying that. I'm saying something a
little more complicated than that. ‘What I'm saying is that in searching through
any document you might seek from the’ Department, such as an -- every three
years we do an evaluation of an office. Those are called "EARs" reports. . You
.may or may not see an EAR report what would be of concern to the leadership of a
department, because that's just one way of measuring someone's performance. And
much of this is- subjective, and won't be apparent in the form of somé report
that was done two or three years ago by a group of individuals that locked at an
office.

SEN. SPECTER: Well, my time is up, but we're going to go beyond
reports. We're g01ng to go to what the reasons were.

MR. MCNULTY: Sure.

SEN. SPECTER: -- subjective reasons are understandable.
MR. MCNULTY: I understand -- (cross talk) --

SEN. SPECTER: I like -- I like to cbserve that red 51gnal but you
,don't have to. You're the witness. Go ahead. :

MR. MCNULTY: No, I just -- the senator opened, the chairman cpened
with a reference to documentation, and I just wanted to make it clear that there
really may or may not be documentaticon as you think of it, because there aren't
objective standards necessary in these matters when it comes to managing the
department and thinking through what is best for the future of the department in
terms of leadership of offices. In some places we may have some information
that you can read; in others, we'll have to just explain our thinking.

SEN. SPECTER: Well, we can understand oral tegtimony and subjective
evaluations.

MR. MCNULTY: Thank you, Senator.

SEN. SPECTER: We don't function solely on documents.

HJC 10700




) SEN. SCHUMER: Especially those of us who've been assistant district
attorneys. :

SEN. SPECTER: That's the standard, Mr. McNulty. So your
qualifications are being challenged here. You haven't been an assistant U.S.
attorney. (Laughter.)

' SEN. SCHUMER: The senator from Rhode Island.
SEN. SHELDON WHITEHOUSE (D-RI): Thank you, Mr. Chajirman.

Mr, McNulty, welcome.  You're clearly a very wonderful and impressive
man. But it strikes me that your suggestiom that there is a clear factual
" record about what happened and that this was just turnover are both just plain
wrong. ‘ '

I gtart on the clear factual record part with the suggestion

- that has been made to The Washington Post, that the attorney general also made
tous, and I'm quoting . from the Post article on Sunday: "Each of the recently
dismissed prosecutors had performance problems,' which does not jibe with the
statement of Mr. Cummins from Arkansas that he was told there was nothing wreong
~ with his performance, but that officials in Washington wanted to give the job to
another GOP loyalist. Sco right from the very get-go we start with something
that is clearly not a clear factual record of what took place; in fact, there's
-- on the very ba31c gquestion of what the motivation was for these, we're
getting two very distinct and irreconcilable stories.

MR. MCNULTY: Senator --

SEN. WHITEHOUSE: and I don't think that, if it's true, that as The
Washington Post repcorted, six of the prosecutors received calls notifying them
of their firings on a single day. The suggestion that this is just ordinary
turnover doesn't seem to pass the last test, really. Could you respond to those
two observations?

MR, MCNULTY: Yes, sir. Thank you.

Senator, first of all, with regard to Arkansas and what happened there
and any other efforts to seek the resignation of U.S. attorneys, these have been
lumped together, but they really ought not to be. 2aAnd we'll talk ahout the
Arkansas situation, as Senator Pryor has laid it out.
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and the fact is that there was a change made there that was not
connected to, as was zaid, the performance of the incumbent, but more related to
the opportunity to provide a fresh start with a new person in that position.

With regard to the other positions, however --

SEN, WHITEHOUSE: But why would you need a fresh start if the first
person was doing a perfectly good job? ;

. MR. MCNULTY: Well, again, in the discretion of the department,
individuals in the position of U.S. attorneys serve at the pleasure of the
president. And because turnover -- and that's the only way of going to your
second question T was referring to turnover -- because turnover is a common
thing is U.S. attorneys offices -- ‘

SEN. WHITEHOUSE: I know. I turned over myself as a U.s: attorney. -

MR. MCNULTY: ——'bringing in someone does not create a disruption that
is going to be hazardous to the office. And it does, again, provide some
henefits.” '

In the case of Arkansas, which this is really what we're talking about,
the individual who was brought in had a gignificant prosecution experience -- he
actually had more experience than Mr. Cummins did when he started the job -- and
so there was every reason to believe that he could be a good interim until his
nomination or somecne else's nomination for that position went forward and there
‘was a confirmed person in the job.

SEN. WHITEHOUSE: Mr. McNulty, what value does it bring to the U.s.
attorneys office in Arkansas to have the incoming U.S. attormney have served as
an aide to Karl Rove and to have served on the Republican National Committee?

MR. MCNULTY: With all --

SEN. WHITEHOUSE: Do you find anything useful there to be an U.S.
attorney?

MR. MCNULTY: Well, I don't know. All I know is that a lot of U.S.
attorneys have political backgrounds. Mr. Cummins ran for Congress as a
‘Republican candidate. Mr. Cummins served in the Busgh- Cheney campaign. I
. don't know if those experiences were useful for him to be a successful U.S.
attorney, because he was.

I think a lot of U.S3., attorneys bring political experience to the job.
It might help them in some intangible way. But in the case of Mr. Griffin, he
actually was in that district for a period of time serving as an assistant
United States attorney,  started theilr gun enforcement program, did many cases as
A JAG progsecutor, went to Irag, served hia souniry Lhere and came bacik. So
there are a lot of things about him that make him a credible and well-qualified

" person to be a U.S5. attorney.

SEN. WHITEHOUSE: Having run public corruption cases, and having
" firsthand experience of how difficult it is to get people to be willing to.
testify and come forward, it is not an easy thing to do. You put your career,
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you put your relations, everything on the line to come in and be a witness. If
gsomebody in Arkansas were a witness to Republican political corruption, do you
think it would have any -affect on their willingness to come forward to have the
new U.8. attorney be somebody who assisted Karl Rove and worked for the
Republican Naticnal Committee? Do you think it would give any reasonable
hesitation or cause for concern on their part that maybe they should keep this
one to themselves until the air cleared? '

MR.. MCNULTY: Well, again, U.S, attorneys over a period of long history
have had political backgrounds, and yet they've still been successful in doing
public corruption cases. I think it says a lot about what U.S. attorneys do
when they get into office.

One thing, Senator, as you know as well as I do, public corruption
cases are handled by career agents and career assistant United States attorneys.
U.8. attorneys play an important role, but there ig a team that's involved in
these cases. And that's a nice check on one person's opportunity to perhaps do
something that might not be in the best interest of the case.

S0 my experience is that the political backgrounds of people create
unpredictable situations. We've had plenty of Republicans prosecute Republlcans
in this administration, and we've had Democrats prosecute Democrats. Because
once you put that hat on to be the chief prosecutor in the district, it '
transforms the way you lock at the world. It certainly ~-

SEN. WHITEHQUSE: = We hope.

MR . MCNULTY: -- yes.

SEN. SCHUMER: Senator --

SEN. WHITEHOQUSE: Mr., Chairman, is it c¢lear that we will be receiving
the EARs evaluations for thesge individuals? ‘

SEN. SCHUMER: We will get them one way or another, yes. SEN.
WHITEHOUSE: Thank you.

SEN. SCHUMER: Senator Hatch.

SEN. HATCH: Well, first of all, Mr. McNulty, thanks for your
testimony. I also concur with the chairman that you're a great guy and you ve
served’ thlS country very, very well in a varlety of positions --

MR. MCNULTY: Thank you, Senator.

. SEN. HATCH: -- and we all have great regspect for you, having served up
“here in the Congress.

Are these really called "firings" down at the Department of Justice?
" “R. MCNULTY: Ho.
SEN. HATCH: -Were the people remcved?

MR. MCNULTY: The terminology that's been a531gned te these -- firings,
purges and so forth -- it's, I think, unfalr :
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Certainly the effort was made to encourage and --

_ SEN. HATCH: Well, basically, my point is, they're not being fired.
You're replacing them with other people who may have the opportunity as well,

MR. MCNULTY: Correct. And Senator, one other thing I wanted to say to
Senator Whitehouse --

SEN. HATCH: 'And that's been done by both -- by Democrats and
Republican administrations, right? ‘ : .

MR. MCNULTY: Absolutely.

SEN. HATCH: Is this the only administration that has replaced close to
50 percent of the U.S. attorneys in its six years in office?

MR. MCNULTY: I haven't done an aﬁalysis of the --
SEN. HATCH: But others have as well, haven't they?

MR. MCNULTY: Well, jt's a routine thing to see U.S. attorneys come and-
go, as I said. BaAnd -- '

SEN. HATCH: Well, I pointed out at the beginning of this that
President Clinton came in and requested the resignation of all 93 U.S.
attorneys. Are you aware of that? MR. MCNULTY: Yes, I am. I wasg, in fact --

SEN. HATCH: I didn't find any fault with that. That was his right.

MR. MCNULTY: Right.

SEN; HATCH: Because they serve at the pleasure of the president,
right?

MR. MCNULTY: Right.

SEN. HATCH: Well, does the president always -- or does the department
always have to have a reason for replacing a U.S. attorney? .

- MR. MCNULTY: They don't have to have cause. I think in responding to
Senator Schumer's question earlier -- : ‘

SEN. HATCH: They don't even have to have a reason. If they want to
‘replace them, they have a right to do so. 1Is that right or is that wrong?

MR. MCNULTY: They do not have to have one, INo.

SEN. HATCH: Well, that!s my point. In other words, to try and imply
that there's something wrong here because certain U.S. attorneys have been
replaced is wrong, unl=3s you can show that there's been some real impropriety.
If there's real improvrict, I°d b2 the first to want to correct it.

Let me just ask you thig: the primary reason given for last year's
amendment of 28 USC 546 was the recurring -- happened to be from the recurring
problems that resulted from the 120-day limitation on attorney general

"appointments. Now, can you explain some cof these programs and addregs the
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concerns of the district courts that recognlze the confllct in ap901nt1ng an
interim U.S. ‘attorney?

’ MR. MCNULTY: Senator, just prior to that change being made -- as
Senator Specter set forth in his opening statement -- we had a serious situation
arise in South Dakota. And that situation illustrates what can happen when you
"have two authorities seeking to appeint a U.S. attorney. In that case in South
pDakota, the Public Defenders Officer actually challenged an indictment brought
by the interim U.S. attormey, claiming that he didn't have the authority to
indict someone because the judge there had app01nted someone else to be the .U.S,
attorney at about the same time.

The individual that the judge appointed was somebody outside the
Department of Justice, hadn't gone through a background check. We couldn't even
communicate with that individual on classified information until a background
check would have been done. And so it was a rather serious problem that we
faced and lasted for a month or more. There have been other problems like that
over the history of the department where someone comes in, perhaps, and has
access to public corruption information who's completely out:side of the
Department of Justice --

SEN. HATCH: Would you be willing to make a list of these types of
problems? -

MR. MCNULTY: Well, we've been asked to do that in the cuestions that
were submltted for the record --

SEN. HATCH: Okay1 I figured that. -So if you'll get that list to us
so that we understand that these are not simple matters. 2and that, you know, in
your testimony you mentioned with great eémphasis that the administration has at
no time sought to avoid the Senate confirmation process by appointing an interim
United States attorney, and then refuse to move forward in consultation with
home-state senators on the selection, nomination and conflrmatlon of a new
United States attorney.

Can you explain the role of the home-state senator in this process, and
confirm that it has been done for the vacancies that have arisen since this law
. was amended? '

MR. MCNULTY: Thank you, Senator.

.We've had 15 nominations made since the law. was amended. All 15 of
those nominations could have been held back if we wanted to abuse this authority
"and just go ahead and put interims in. We've had 13 vacancies. All told, there
- have been about 23 situations where a nomination is necegsary to go forward.
Fifteen nominations have gone forward, and the eight where they haven't, we're
currently in the process of consultlng with the home-gtate senators to aend
somecne here.

And one thing, Senator, I have to say -- because Seénator Whitehouse
referred o 12 -- in the case of individuals who were called and asked to
resign, not one situation have we had an interim yet appointed who is -- falls
into some category of a Washington person or an insider or something. The -- in

the cases where an interim has been app01nted in those most recent situations,
they've both been careexr persons from the office who are the interimg, and we
are working with the home-state senators to identify the nominee who will be
sent to this committee for coniirmation. . :
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SEN. HATCH: Thank you, Mr. Chairman.
* SEN. SCHUMER: Senator Feinstein.

SEN. DIANNE FEINSTEIN (D-CA): Thank you very much, Mr. Chairman, and
thank you for holding these hearings. ’ . : :

. Mr. McNulty, I believe it was in the 2006 reauthorization of the
Patriot Act when this amendment was slipped into the law, too. And it was
slipped into the law in a way that I do not believe anyone on this committee
knew that it was in the law. At least to my knowledge, no one has come forward
and said, "Yes, we discussed this. I knew it was in the law." No Republican,
no Democrat. I'd like to ask this guestion. Did you or any Justice staff make
a series of phone calls in December to at least six United States attormeys
telling them they were to resign in January? '

_ MR. ‘MCNULTY: I think I can say yes to that because I don't want to be
-- talk about specific numbers. But phone calls were made in December asking
U.S8. attorneys to resign, That's correct,

SEN., FEINSTEIN: And how many U.s. attormeys were asked to resign?

‘ MR. MCNULTY: Because of the privacy of individuals, I'll say less than
10. . :

SEN. FEINSTEIN: ©Ckay, less thah 10. And who were they?

MR. MCNULTY: Senator, I would, following the Attorney General's
responge to this question at his committee, in a public getting, I dom't want to
meﬁtion,the’names of individuals -- not all names have necessarily been.stated,
or if they have, they've not been confirmed by the department of Justice. And
information like that can be provided to the committee in a private setting.
But in the public setting, I wish to not mention specific names.

. 8EN. FEINSTEIN: And in a private session, you would be willing to give
ug the names of the people that were called in December?

MR. MCNULTY: Yes.
SEN. FEINSTEIN: Thank you very much.

: Mr. Chairman, T think just by way of -- my own view is that the Patriot
-Act should not have been amended to change, and I know Senator Specter felt -- I
know Senator Specter feels that we should simply return the language to the way
it was prior to the reauthorization in 2006. &And I am agreeable to this. So I
think we have found a solution that, in essence, would give the United States
attorney an opportunity to make a truly temporary appointment for a limited
period of time, after which point if there -- no nominee has come up for
confirmation or heen confirmed, it would go to a judge. BAnd I bhelieve that --
we' 11 mark that up tomorrow and hepefully that would settle the matter. ‘

In my heart of hearts, Mr. McNulty, I do believe -- I could not prove
in a court of law ~- but I do believe, based on what I was -- heard, is there
was an effort made to essentially put in interim UU.5. attorneys to give, as one
person has said, bright young people of our party to put them . .in a position
where they might be able to shine. That, in itself, I don't have an objection
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to; I think you're entitled to do that. But I think to use the U.S. attorney
‘spot for this is not the right things to do, and that's why I think we need to
put the law back the way it is.

Let me just ask just one --
MR. MCNULTY: Senator, may I respond real briefly?
SEN. FEINSTEIN: Sure, sure.

MR, MCNULTY: . And I respect your position on that. But I don't want it
-~ to just want .to make it clear that that premise hds to be looked at in light
of the process we go through to select the new U.S. attorneys because if that
were the case, that we were doing thisg just to give a sort of a group that had
been pre-identified or something an opportunity to serve, it would not square
with the process that exists in virtually every state in one way or another to
" work with the home- state senators to come up with the llSt of names of

1nd1v1duals. :

In California, for example -- you know well because you've led the
way -- in which the system we've set up to identify qualified people, and that's
been a bipartisan process. It's worked very well. It's -- we respect that
process. We will follow that process for vacancies that occur in California. _
So there won't be any way -- any effort to try to force certain individuals into
these positions since we go through a pre-established nomination,
identification and then confirmation process.

SEN. FEINSTEIN: I appreciate that.

Could I ask a gquestion? There -- one last question? There are
currently 13 vacancies, and this number ‘does not include the recent additional
seven vacancies like the ones in my state that have developed. Now there are

“only two nominees pending before the United States Senate at this time. Wwhen do
-you intend to have the other nominees sent to us?

MR. MCNULTY: I think we're higher than two out of the current
vacancies that you know of. Well --

SEN. FEINSTEIN: No.
MR, MCNULTY: Okay, I will -- I'll defer to your numbers on it.
MR. : {Qff mike.)

What's that? (Off mike.} Two is right, sorry. We will make every

- effort possible to identify nominees to submit-for your consideration here in
the committee. Sometimes the process takes a little longer because there is
something going on in this home state for a selection process. We move quickly
when we receive names to have interviews. So we don't -- the process deoesn't
get delayed there. But it is a complicated process to develop a final list in

- censultation and get them up here. But we're committed to doing that as quickly
as possible for every vacancy we have.

SEN. SCHUMER: Thank you.

Senator Specter wanted to say a brief word before Senator Felnsteln
left, and then we'll go - to Senator Sessions.,
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SEN. SPECTER: Well, I just wanted to comment to Senator Feinstein that
I thank her for her work on this issue. I had said before you arrived in my
opening statement that I did not know of the change in the Patriot Act until you
called it to my attention on the floor. And I said to you at that time, "This
is news to me, but I'll check it out." And then checked it out with Mike
O'Neill (sp), who advised that Brett Tolman (ph), a senior staff member, had
gotten the request from the department of Justice because. of a situation in
South Dakota where a judge made an appointment which was not in accordance with
the statute. And there -- got an issue arising with other courts questioning
the separation of powers. But when you and I have discussed it further and --
continuously, including yesterday, we came to the conclusion that we would send
it back to the former statute, which I think will accommodate the purpose of
this. ‘ i

_ . SEN. FEINSTEIN: Thank you very much. Thank you. SEN. SCHUMER :
Senator Sessions. ' _ :

SEN. JEFF SESSIONS (R-AL): Thank you.

and Senator Feinstein, I am troubled by the mushiness of our separation
of powers and the constitutional concepts of executive branch and confirmation
in your proposal. I think it goes too far. I think the administration's -- the
proposal that passed last time may need some reform. I would be inclined to
suggest, Mr. Chairman, that the reform needed may be to some sort of expedited
or ensured confirmation -- submission and confirmation by the Senate rather than
having the executive branch, which constituticnally has not been ever considered
a part of this process, to be appointing U.S. attorneys. But whatever.

You know, I don't know how I got to be United States attorney. I see
Senator Whitehouse. Maybe they thought he would be a bright young star one day
if they appointed him United States attorney. I recall Rudy Giuliani -- there
was a dispute over his successor when he was United States attorney in
Manhattan, and he said he thought it would be nice if he ever were appointed --
was able to contribute to the discussion every now and then. We do have U.S
attorneys to preside over a lot of important discussions, and they generally put
their name on the indictments of impertant cases -- at least they're regponsible
whether they sign the indictment or not -- so it's a very significant position,
and it's difficult sometimes to anticipate who would be good at it and who would
not. Some people without much experlence do pretty well. Scme w1th experience
don't do very well at all

We had a situation in Alabama that wasn't going very well, and
Department of Justice recently made a change in.the office and was reported as
being for performance reasons. You filled the interim appointment with now
Assistant United -- U.S. Attorney Debra Rhodes, a professional from San Diego --
professional prosecutor who'd been in the Department of Justice. She was sent
in to bring the office together -- did a goad job of it. -Senator Shelby and I
recommended she be made -- ke a permanent Unlted States attorney and we. did
that.

My personal wview is that the Department of Justice is far too reticent
in removing United States attorneys that do not perform. United States attorneys
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are part of the executive ‘branch. They have very important respon51b111t1es I
recall seeing an article recently about, wonderful Secretary of Labor Elaine Chao
-- she's the last member of the Cabinet standing was part of the article. I
mean, Cabinet members turn over. They're appointed and confirmed by the Senate
‘at the pleasure of the president, and I think the Department of Justice has a
responsibility of your 92 United States attorneys to see that they perform to
high standards, and if they do not so perform, to move them.

I don't see anything wrong with taking -- giving an opportunity to
somebody who's got a lot of drive and enexrgy and ability, and letting them be a
United States attormey and seeing -how they perform. But they ought to have
certain basic skills in my view that indicate they're going to be successful at
it, and otherwise you as. the president gets judged on ineffectual appointments
and failing to be effective in law enforcement and related igsues. I just
wanted to say that

Seven out of 92 to be asked to step down is not that big a deal to me.
I knew when I tock the job that I was subject to being removed at any time
without cause, just like a secretary of State who doesn't have the confidence of
the president, or the secretary of Transportation. If somebody had called and
said, "Jeff, we'd like you gone," you say, "Yes, sir," and move on I think than
be whining about it. You took the job with full knowledge of what it's alil
- about. .

With regard to one of -- I know you don't want to comment about these
individual United States attorneys and .what complaints or performance problems
or personal problems or morale problems within the office may have existed.

I would just note that one has been fairly publig, and Carcl Lamb has bheen
subject to quite a number of complaints. Have you received complaints from
.members of Congress about the performance of Unlted States Attorney Carol Lamb
in San Diego on the California border°

MR. MCNULTY: -Well, we've received letters from members of Congress. T .
don't want to go into the substance of them although the members can speak for
them. But I -- again, I want to be very careful about what I say concerning any
particular person. ‘ )

SEN. SESSIONS: Well, on July 30th, 14 House members expressed concerns
with the Department of Justice current policy of not prosecuting alien smugglers
-- T don't mean people that come across the border -- I mean those who smuggle
groups of them across the border -- specifically mentioning that Lamb's office
to -- had declined to prosecute one key smuggler. Are you familiar with that --
June 30th, 20047

MR. MCNULTY: I'm familiar with the letter.

SEN. SESSIONS: On September 30th -~- 23rd, 2004, 19 House members
described the need for the prosecution of illegal alien smugglers -~ these are
coyotes -- in the berder U.S5. Attorney offices, and they specifically menticned
the United States attorney in San Diego. Quote -- this is what they said --
quote, "Illustrating the problem, the United States Attorney's office in San
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Diego stated that it is forced to limit prosecution to only the worst ¢coyote
offenders, leaving countless bad actors to go free,‘ closed quote. Isn't that a
letter you received that said that?. ' :

MR. MCNULTY: I'm familiar with the letter.

SEN. SESSICNS: On October 13th of 2005, Congressman Darryl Issa wrote
to U.S. Attorney Lamb complaining about her, saying this: "Your office has
established an appalling record of refusal tp_prosecute even the worst criminal
‘alien offenders," closed guote:. BAnd then on October 20th, '05, 1% House members
wrote, guote -- to the Attorney General Gonzalez, to express their frustration,.
saying, quote, "The U.S. -attorney in San Diego has stated that the office will
not prosecute a criminal alien unless they have previously been convicted of two
felonies in the District -- two felonies in the District," closed quote, before
they would even prosecute, and do you sSsee a concern there? Is that something
that the attorney general and the presldent has to consider when they dec1de who
their U.5. attorneys are?

MR. MCNULTY: Well, auytime the members of Congress, senators, House
members, write letters to us we take them seriously and would give them the
consideration that's appropriate.

SEN. SCHUMER: Thank you, Mr. McNulty. We'll have a second round if
you want to pursue with Senator Sessions., Okay. I'm going to go into my
second round, and I want to go back to Bud Cummins. First, Bud Cummings has -
gsaid that he was told he had done nothlng wrong and he was simply belng asked to
resign to let someone else have the job. Does he have it right?

MR. MCNULTY: I accept that as being accurate as best I know the facts.

_ SEN. SCHUMER: Okay. So in other words, Bud Cummins was fired for. no
reagon. There. was no cause -- :

MR. MCNULTY: No cause provided in his case as I'm aware of.

SEN. SCHUMER: None at all. And was there anything materially negative
in his evaluations? In his EARs reports or anything like that? From the
reports that everyone has received, he had done an ocutstanding job -- had gotten
good evaluations. Do you believe that to be true?

MR. MCNULTY: I don't know of anything that's negative, and I haven't
seen his reports or one that -- probably only one that was done during hls

tenure but I haven't seen it. But I'm not aware of anything that --

SEN. SCHUMER: Would you be willing to submit those reports to us even
if we wouldn't make them public?

MR. MCNULTY: Right. Well, otherrthan -- I just want to fall short of
maklng a firm promise right now, but we know that you're interested in them and

‘we - want to work with you to sge how we can accommodate your needs.

SEN. SCHUMER: So your inclination is to do it but you don't want to
‘give a commitment right here?

MR, MCNULTY: Correct.

HJC 10710




SEN. SCHUMBR: Okay. I will -- as I said in my opening statement, if we
can't get them I will certainly discuss with the chairman my view that we should
subpoena them if we can't get them. This is serious matter. I don't think they
should be subpoenaed. I think:-we should get them -- certainly a report.like
‘this which is a positive evaluation. Your reasoning there, at least as far as
Cummings is concerned -- obviously you can make imputations if others are not
‘released -~ wouldn't hurt his reputation in any way.

MR. MCNULTY: 1I'd just say, Mr. Chaixman, if you get a report, see a
report, and it doesn’'t show something that you believe is cause, to me that's
not an a-ha moment, because as I say right up front, those reports are written
by peers -- o

SEN. SCHUMER: Understood. MR. MCNULTY: -- and they may or may not
contain {(cross talk) -- : .

SEN. SCHUMER: But you did say earlier -- and this is the first we've
heard of this -- that he was not fired for a particular reason -- that when he
said he was being fired simply to let someone else have a shot at the job,
that's accurate as best you can tell. :

MR, MCNULTY: I'm not disputing that characterization.

SEN. SCHUMER: . Okay. That's important to know. Now -- so then we go
on to the replacement for Mr. Cumming. And again, as Senator Feinstein and
_others have said, there are all kinds of reasons people are chosen to be U.S.
attorneys. But I first want to ask about this. Senator Pryor talked about
allegations -- I think they were in the press. he mentioned -- about his
successor, Mr. Griffin, queote, "Being involved in caging black votes, " unguote,

First, if there were guch an involvement, if he did do that at. some
point in his job -- in one of his previous jobs -- do you think that could be --
that should be a disgqualifier for him being U.S. attorney in a state like
Arkansas, where there are obviously civil rights suits?

MR. MCNULTY: I think any allegation or issue that's raised against
somebody has to be carefully examined, and it goes into the thinking as to
" whether or not that person is the best candidate for the job.

SEN. SCHUMER: Was Mr. Griffin given a thorough, thorough review
before he was asked to do this job? And are you aware of anything that said he
was involved in, quote, "caging black votesg"? : :

MR. MCNULTY: First of all, in terms of the kind of review, there are
different levels‘of review, depending upon what a person's going to bz doing.
If you're an interim, you're already, by definition, in the Department of .
Justice in one way or another, either in the office or in the criminal division
or some other place. You already have a background check; you're already
serving the American people at the Department of Justice. And so you may -- at
that point, that has been sufficient, historically, to serve as an interim.
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Then there s a background check for purposes of nomlnatlon That brings in more
information. '

SEN. SCHUMER: Yup.

MR. MCNULTY: We lock at the background check carefully and decide,
‘based upon that, whether or not it's approprlate to recommend to the president
to nomlnate somebody.

. SEN. SCHUMER: = So I have two gquestions. Would such a background
check have come up with the fact that he was 1nvolved 1n gquote, "caging black
votes," if that were the fact?

MR. MCNULTY: - Presumably -- I'm not an expert on how the background
check process works entirely, but I think they go out and look at press
clippings and other things. They might - they go interview people. Maybe
something comes up that relates to a person's activities; I'm pretty sure things
come up relating to a person's activities apart from what they've done in the
office. :

SEN. SCHUMER But let me get -- if he was involved in such -- such
an act1v1ty, would it be your view, would you recommend to the - attorney
general that Mr. Griffin not become the U.S. attorney for Arkansas, if he were
involved? And that's a big assumption, I admit. It's just something that
Senator Pryor mentioned -- I think that was mentioned in a newspaper article.

_ MR. MCNULTY: And I don't want to sound like I'm quibbling. It's just
that all I know here is that we have an article. Even Senator Pryor sald that
the explanation given was very dlfferent from what the article was.

SEN. SCHUMER: Mwm-hm.
MR. MCNULTY : I don't know anything about it personally --

SEN. SCHUMER: Right.
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MR. MCNULTY: -- and so I'm -- I don't want to say that if I knew
some article was true that that would. 1I'd have to know more about what that -

SEN. SCHUMER: I didn't ask about the article, if he was doing
something that would prevent black people from.voting -- ’

MR. MCNULTY: ©Oh, of course. Well, if that's what it comes dowm to
after all the facts are_in - .

SEN. SCHUMER: Even if that was a legal political activity?
MR. MCNULTY: That sounds like a very significant problem.

_ SEN. SCHUMER: Okay. All right. Now, second, I just want to get to

this one, toe, in Senator Pryor's testimony. Again, there were allegations that
"the first assistant was passed over because of maternity leave I believe she
sald that?

MR. MCNULTY: . (No audible response.}
SEN. SCHUMER: Okay. Do you dispute that?

MR. MCNULTY: No, it's just that in my briefings on what occurred
there ig definitely some factual difference as to whether or not that really was
"a factor or not. It shouldn't be a.facter and, therefore, I've been teold --

SEN. SCHUMER: What if it was? What if it was a factor? -
MR, MCNULTY: I'm sorry?
SEN. SCHUMER: What if it was a factor? I mean, she said it. She's a

person of a degree of integrity. She was the first assistant in an important
cffice -- : ' ' ' :
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L MR. MCNULTY: Right, but -- SEN. SCHUMER: -- and she's saying she
was told she was passed over because of maternity leave. 1'd have to check with
my legal eagles, but that might actually be prochibited under federal law.

MR, MCNULTY: . I don't know, but --
.SEN., SCHUMER: I think that's probably true.

MR. MCNULTY: It should not be a factor in consideration of whether
or not she would serve as the interim. And so I don't -- but T don't know if
that is accurate.

SEN. SCHUMER: Can you, again, if you choose to -- I don't see any
reason to do this: in private, because this doesn't -- the reason you gave of not
wanting to mention the EARs reports or othera is you don't want to 4o any harm
to the people who were removed. But would you be willing to come back to us and
give us an evaluation as to whether that remark was, that that comment was true
and whether she was fired because of -- passed over because of maternity leave?
Could you come back to the committee and report to that?

J

_ MR. MCNULTY: Yes, I mean -- at this point I can say, to the best of
my knowledge, that is not the case. 1In fact, Mr. Griffin was identified as the
person who would become the interim and possibly become the nominee before the
knowledge of her circumgtances was even known.

SEN. SCHUMER: Okay. Again, I would ask that you come back and give
us a report in writing as to why what she is saying is not true or is a
misinterpretation, okay?

MR. MCNULTY: Okay.

SEN. SCHUMER: All right, now let me ask you this. You admitted, and
"I'm glad you did, that Bud Cummins was fired for no reason. Were any of the
other gix U.8. attorneys who wore asked to step down fired for no reason as
well? : . .
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MR. MCNULTY: As the attorney general said at the - his oversight -
"hearing last month, the phone c¢alls that were made back in December were
performance-related. ' ‘

SEN. SCHUMER: Mm-hm. "All the others? -
MR. MCNULTY:  Yes.

SEN. SCHUMER: But Bud Cummins was not one of those calls, because he
had been notified earlier. ' :

MR. MCNULTY: Right. He was notified in June of -

: -SEN. SCHUMER: Okay, so there was a reason to remove all the other
six? ‘MR. MCNULTY: Correct.
SEN. SCHUMER: Ckay. Let me ask you this. I want to go back to Bud

Cummins here. So here we have the attorney general adamant; here's his qudte,
"We would never, ever make a change in the U.S. attorney position for political

reasons." Then we have now -- for the first time, we learn that Bud Cummins was .

asked to leave for no reason and we're putting in gomeone who has all kinds of
political connections -- not disqualifiers, obvicusly, certainly not legally --
and I'm gure it's been done by other administrations as well. But do you
believe that firing a well-performing U.35. attorney to make way for a political
operative is not a political reason? '

MR. MCNULTY: Yes, I believe that's it's not a political reasom.
SEN. SCHUMER: Okay, could you try to explain yourself there?
MR. MCNULTY: I'll do my best. I think that the fact that he had

political activities in his background does not speak to the question of his
qualifications for being the United States attorney in that district. I think an
honest look at his resume shows that while it may not be the thickest when it
comes to prosecution experience, it's not ingignificant either. He had been
assistant United States attorney in that district to set up their Project Safe
"Neighborhoods program --

HJC 10715




SEN. SCHUMER:  For how long had he been there?

MR. MCNULTY: I think that was about a year or so.

SEN. SCHUMER: Yeah, I think it was less than that, a little less
than that.

MR. MCNULTY: And he -- but he did a number of gun cases. in that

periocd of time. He's also done a lot of trials as a JAG attornmey. He'd gone and
served his country cover in Iraqg. He came back from Irag and he was locking for a
new oppertunity. Again, he had qualifications that exceed what Mr. Cummins had
when he started, what Ms. Casey had, who was the Clinton U.S. attorney in that
district before she became U.S. attorney. 8o he started off with a strong
enough resume, and the fact that he was given an copportunity to step in ~-- and
‘there's one more piece of this that's a little tricky, because you don't want to
get into this business of what did Mr. Cummins say here or there, because I
think we should talk to him. But he may have already been thinking about
leaving at some point anyway.. ' ’

There are some press reports where he says that. Now, I don't know,
and I don't want to put words in his mouth; I don't know what the facts are
there completely. What I've been told, that there was some indication that he
was thinking about this as a time for his leaving the office or in some window
of time. And all those things came together to say in this case, this unique
situation, we can make a change and this would still be good for the office.

SEN. SCHUMER: S0 you can say to me that you -- you put in your
testlmony you want somebody who's the best person possible.

MR. MCNULTY: Well, I didn't --

SEN. SCHUMER: Do you think Mr. Griffin is the best person possible?
I can't even see how Mr. Griffin would be better qualified in any way than --
than Bud Cumming, who had done a good job, who was well respected, who had now
had years of experience. There's somebody who served a limited number of months
on a particular kind of case and had all kinds of other connections. It sure
deoesn't pass the smell test. I don't know what happened, and I can't -- you
hnow, we'll try o get to the bottom of that. And I have more gquestions, but

"MR. MCNULTY : I didn't say "best person possible." If I used that as
a standard, I would not become U.S. attorney. ‘
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SEN. SCHUMER: You did.
MR. MCNULTY: I said "well qualified.®
SEN. SCHUMER: - Okay.

MR. MCNULTY: And that was -- thogse words were purposeiy chosen to-
- say that he met the standards that are sufficient to take a jOb like that -and T
have no he51tancy of that.

SEN. SCHUMER: I just want to -- I don't want to pick here with my
friend Paul McNulty. Quote from your tesgtimony, "For these reasons, the
department is committed to having the best person possible discharging the
responsikilities of that office at all times in every district.n®

. I find it hard to believe that Tim Griffin was the best person
possible. I find it hard to believe that anyone who. did an independent
evaluation in the Justice Department thought that Tim Griffin was a superior
ch01ce to Bud Cummins.

ME. MCNULTY: Well, I guess I was referring to my opening statement --
{cross talk) -- : .

SEN. SCHUMER: Yeah, ckay.

Let me ask you this: Can you give us some information how it came to
be that Tim Griffin got his interim appocintment? Who recommended him? Was it
someone within the U.S. Attorneys Office in Arkansas? Was it someone from
within the Justice Department? :

 MR. MCNULTY: Yeah. I-'don't know the answers to those guestions.

SEN. SCHUMER:  Could ycu get us answers to that in writing? And I'd
also like to ask the question, did anyone from outside the Justice Department --
including Karl Rove -- recommend Mr. Griffin for the job? Again, I'm not saying
there's anything illegal about that, but I think we ought to know.

MR. MCNULTY: Okay.

SEN. SCHUMER: Okay. But you don't have any knowledge of this right
Iiow? : ' ‘ i

MR. MCNULTY: I don't.

SEN. SCHUMER: Okay.
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Again, when Bud Cummins was told in the summer of 2006 that he was to

leave, was the -- did those who told him have the idea of a replacement in mind?'
MR. MCNULTY: I don't know for a fact, but I'm assuming that -- and
being straightforward about this -- that the notion here was to install Mr.

Griffin as an interim, give him an opportunity to go into that district, and

then to work with-the home-state senators on identifying the nominee who would

. be sent to the committee for the confirmation process. So if you want to assume
' that when Mr. Cummins was contacted there was already a notion that Mr. Griffin

would be glven an opportunlty --

SEN. SCHUMER: You are assuming that.

“MR. MCNULTY: -- is, I think, a fair assumption.

SEN. SCHUMER: All right.

Let me ask you this. Let's -- because we'll get some of these answers
in writing about outside involvement and what specifically happened in the Bud
Cummins case. It sure doesn't smell too good, and you know that and I know
that, but maybe there's a more plausible explanation than the one that seems to

be obvious to everybody.

But let's go conto these questlons Did the president specifically
- approve of these firings? o

MR. MCNULTY: I'm not aware of the president being consulted, I don't
know the answer to that question.

SEN. SCHUMER: Okay. Can we find out an answer to that?

MR. MCNULTY: We'll take it back.

SEN. SCHUMER:--Yeah. Was the White House invelved in anyway?
MR. MCNULTY: These are presidential appointments --

SEN. SCHUMER: Exactly. | |

‘ MR. MCNULTY: -- so the White House personnel, I'm sure,'was-consulted
- prior to making the phone calls.

SEN. SCHUMER: Mm-hmm. Okay, but we don't know if the resident himself
was involved, but the White House probably was. :

" When did the president become aware that certain U.S. attorneys might
be asked to r851gn°

MR. MCNULTY: I donm't know. .

JEN. SCHUMER: Ckay. Again, I would ask that you get back to us on
that. .

And fourth guestion, which I'm sure you cannot answer right now, was
there any dissent over these firings? Do you know if there was any in the
Justice Department -- did some people say, well, we shouldn't really do this?
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MR. MCNULTY: I'm not aware of that. To the contrary, actually, you
know Dave Margolis. He's -- SEN. SCHUMER: I do.

MR. MCNULTY: -- been involved in all of the interviews for every
interim who's been put in in this administration. He's been involved in every
interview for every U.S. attorney that's been nominated in this administration.
We have a set group of people and a set procedure that involves career people.’
Dave actually takes the lead role for us in that. BAnd Dave was well aware of .
this situatiomn.

And -- so apart from objections, I know of folks who believed that we
had the authority and the responsibility to oversee the U.S. Attorneys Office
the way we thought was apprxopriate.

SEN. SCHUMER: Right.

Okay, let me get to the EARs evaluatlons. Now, you agree that the EARs
evaluations address a broad range of performance criteria that's pretty good.
You.said it's not the sole reason -- it's not the only criteria, but 1t's a
pretty. good basis to start with. . Is that fair to say?

MR. MCNULTY: It can he in some instances. It just depends on what was
going at that office at that time that those evaluators might have been able to
spot.

SEN. SCHUMER: Okay.

Have you seen each -- for each of the seven fired U.S. attorneys, have
you seen the EARs evaluations? :

MR. MCNULTY: I have not seen all the evaluations involved in these
cases, no. : ,

SEN. SCHUMER: Okay. Well, you had said you'd be willing to talk over
with us what was in those evaluations in private s¢ you would protect the
. reputations of the U.3. attorneys. Can we do that this week?

MR, MCNULTY: Sure. We can try and make --
SEN. SCHUMER: Great. Thank you. I very much appreciate that.

And do you have any cbjection, in private, of providing these
evaluations to the committee -- the EARs evaluations?

MR. MCNULTY The only reason why I'm hesltatlng on that is because
evaluations like that are what we would normally call deliberative material.
And Senator Specter and I've discussed this -- you know, about the committee's
oversight responsibilities. And I respect the committee's ability to get
information, but often the committee shows comity to the department by
appreciating the sensitivity of certain things. Band we've apprec1ated your
respect for that. And these evaluations are done by career 0U.5. attorney oftlce
staff who go into an office and look at it. 1It's deliberative. It provides
information that could be prejudicial to some people. And so that's the only
reason why I'm not sitting here saying, "Sure." I want to go back and want to
think about what our policies --. ' '
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SEN. SCHUMER: I understand. But don't you agree it probably, given
the sensitivities that you have;, and given the questions we have, it seems to me
logical we could work out something that would protect the reputations of those
you wish to protéct, and still answer our questions. )

MR. MCNULTY: My goal is to give you as much 1nformatlon as we p0551b1y
can to satlsfy your concerns that nothing was done wrong here.

. SEN. SCHUMER: Good. Okay. and we will have our -- wé will endeavor to
have the meeting this week. And the legislation is moving, maybe we can clear
the air on all of this or figure out what happened anyway, soon.

Let me just ask you this, in terms of more shoes that might drop: Is
the job of Dan Dzwilewski -- now this is the special agent in San Diego. He
defended Carol Lam. He called the firing pOlltlcal He's the head FBI man over
‘there. Is his’ ]Ob in any danger? '

MR. MCNULTY: NO.

SEN. SCHUMER: Good.

Next, are there any --

MR. MCNULTY: Certainly -- let me just put this -- not for reasons
related that -- . :

SEN. SCHUMER: As of today?

MR. MCSULTY:' If the FBI has some other matter and I don't know --
SEN. SCHUMER: I understand.

MR. MCNULTY: Okay.

SEN. SCHUMER: We don't want him to have a carte blanch We just don't
hlm to be fired for speaklng his mind here, ockay?

Are there anymore firings that might be expected? BAny other U.S.
attorneys who are going to be asked to resign in the very near future before the
law that Senator Feinstein and Senator Specter are reingtating, I guess, is the
right, takes effect? MR. MCNULTY: I am not aware of any other plans at this
point to do that. '

_ ‘SEN. SCHUMER: Would you be willing to let the committee know if there
were any plans -- or at least the home-state senators -- to know if there are
any further plans in this regard, before those kinds of firings could occur?

MR. MCNULTY: That seems rather breoad.
SEN. SCHUMER: Okay. Why don't you get back to us.
- 4
MR. MCNULTY: I just have to think about what you're asking there,
okay? We want to consult with the home-state senators con filling those seats.

I'm not sure if it's good policy for the executive branch to consult with the
home-state senator hefore removing somebody from a position.
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SEN. SCHUMER: It really has not -- I don't know if it's happened in
the past. At least it hasn't -- I mean, I've had good consultations with the
© Justice Pepartment on the four U.S. attorneys in New York. By the way, none of
them are going to be asked to resign in the next month or so, are they?

_MR. MCNULTY: We have no -- no one is currently being contemplated
right now. . ) ' ~ :

SEN. SCHUMER: COkay. But it's something maybe you should consider,
given everything that's happening here. And you know, if there's a legitimate
reason that somebody should be removed, it might clear the air if the home-state
Senators, or someone outside of the executive branch, were consulted. And the
most logical people are, given the tradition, are the home-state senators. So
I'd ask you to ceongider that, but you don't have to give me an answer here.

MR. MCNULTY: (Cross talk.)
SEN. SCHUMER:_ Let me ask you about one further person.

There's a U.5. attormey in Texas -- Senator Cornyn has left, he might
have more to say about this -- but Johnny Sutton has come under considerabkle
fire for prosecuting two border agents who shot an alien smuggler. There have
been public calls for his ouster by more than one Congressman. Is his
performance in any dangexr?

MR. MCNULTY: No.

SEN. SCHUMER: Okay. I mean, is his position in any danger? Okay.

I'd now like to go on to Carcl Lam. We talked a little bit about this.
Senator Sessions mentioned all the Congresspeople who had written letters.
I'd just ask Senator Sessions when -- was that -- were -- was that -- were those
bipartisan letters? Do you know? I don't know who the 13 or 18 --

SEN. SESSIONS: (Off mike.)

SEN. SCHUMER: Okay. Well, if you could submit those letters to the
record, we could angwer that guestion.

SEN. SESSION: I would be glad to.
SEN. SCHUMER: Great. Without objection.

Now given the velocity -- the heat of the investigations that have gone
on in southern California, did the Justice Department consider the c¢hilling
effect on those -- the potential c¢hilling effect on those prosécutions when
Carol Lamb was fired? I mean, wasn't it -- should it have been a factor as --
in --

MR. MCNULTY: Certainly.

SEN. SCHUMER: To be weighted? Do you know if that did?

MR. MCNULTY: Yes. It -- we are -- I have to careful here because,
again, I'm trying to avoid speaking on specifics. But we would be categorically

- opposed to removing anybody 1f we thought it was going to have either a negative
effect in fact, or a reasonable appearance. Now we can be accused of anything.-
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 We can't always account for that. But as far as the .-- a reasonable perception
" and the factual, that would be a very significant consideration. I mean, we
wouldn't do it if we thought it would, in fact, interfere with a case.

SEN. SCHUMER: So you thought it would -- so there were dlscu551ons
about this specific case, and people dismissed any -~

ZMRﬂ MCNULTY : Any time we ask for someone to resign -—-

SEN. SCHUMER: Chilling effect, or even as Senator Whitehouse
mentioned, the break in the continuity of important ongoing prosecutions. Was
that considered in this specific instance?

MR. MCNULTY: Any time we do this, we would consider that. And may I
say one more thing about it? What happened in the prosecution of Congressman
Cunningham was a very good thing for the American people, and for the department
of Justice to accomplish. We are proud of that accomplishment, and any
‘investigation that follows from that has to run its full course. Public
corruption is a top priority for this department, and we would only want to
" encourage all public corruption investigations, and in no way want to discourage
them. And cur record, I think, speaks for itself on that.

SEN. SCHUMER: Were you involved in the dismissal -- in the decision to -

' dismiss Carol Lamb?

MR. MCNULTY: I was involved in all of this, not just any one person.
But I was consulted in the whole decision process.

SEN. SCHUMER: Okay. And did you satisfy yourself that -- I mean, it
~would be hard to satisfy yourself without an appearance problem -- '

MR. MCNULTY: Right.
- SEN. SCHUMER: -- because there cbviously Qas'going to be an appearance
problem. ©On the other hand, certain factors, at least in the Justice
Department, must have outweighed that. It would be hard to believe that Carol

Lamb was dismissed without cause in your mind. You must have had some cause.

_ MR. MCNULTY: All of the changes that we made were performance-
related. ' ' : ' :

SEN. SCHUMER: Mm-hmm. Okay. And we'll discuss that privately towards
the end of the week. So I'm not going to try to put you on the spot here.

But I do want to ask you this. Did ahyone outside the Justice
Department, aside from the letters we have seen that Senator Sessions mentioned,
urge that Carol Lamb be dismissed?

MR. MCNULTY: I don't -- I don't know.

CEN. SCHUMER: Could you gef «n answer ho nhat?

MR, MCNULTY: .You mean anyone said -- because those letters --

SEN. SCHUMER: Those are public letters.

HIC10722




MR. MCNULTY: -- may not be the only létters we've receiﬁed. We may
have received --

SEN. SCHUMER: I know, but phone calls, any other -- I'd like vyvou to
figure out for us and get us answers on whether there were other people, other
than the people who signed -- I don't know who they were -- who signed the
letters that Senator Sessions mentioned outside the Justice Department who said
--< obviously, given the sensitivity of - this this is an important guestion --
who said that Carol Lamb should be dismissed. Can you get back to us on that?

MR. MCNULTY: Yes.
SEN. SCHUMER: Thank vou.

_ MR. MCNULTY: I'm Qniy not giving you a definitive answer now because
I'm trying to avoid talking about any one district --

SEN. SCHUMER: . Okay.

MR. MCNULTY: -- but I -- .but the suggestion of your question would be
whether there might have been some -- let's just say on a general matter, not
referring to any one district, any undue influence on us from some unnamed --

SEN. SCHUMER: Oh, no. I didn't ask that.

-

MR. MCNULTY: {Cross talk.)
SEN. SCHUMER: I didn't ask whether it was undue.

MR. MCNULTY: Generically, I can say that with any change we made, they
weren't subject to gome influence from the outside.

SEN, SCHUMER: All right. I would just ask that when you meet with us,
we get an answer to that question. Who from the outside urged, whether
appropriately or inappropriately -- it might be appropriate. It's certainly
yvour job, if you think a U.S. attorney isn't doing a good job to let that be
knowni, that she be dismissed. .’

Okay, let me just ask you this. We're going to hear from a fine U.S.
attorney from the southern district former, and she says in her testimony -- she
quotes Robert Jackson as Attorney General, and he gave a noted speech to U.S.
attorneys. He said this, "Your responsible in your several districta for law-:
enforcement and for its methods cannot wholly be surrendered to Washington and
ought not to he assumed by a centralized Department of Justice." Do you agree
with that?

MR. MCNULTY: I'm not sure if I can say that I appreciate -- I agree
with everything being said in that. You know, what's tricky about this is that
'-- Senator, you or any other senator in this committee might call us on another

day and say to us, "I want to see more health care fraud cases done. You people
# have turned your back on that problem." il we wvould get back to you and say,
"pahgolutely, Senator. We'll take that seriously."” But how could we do that if

we didn‘t have some confidence that if we turned arcund and said to our U.S.
attorneys, "We need you to prioritize health care fraud. It's a growing problem
in our country and you need to work on it?" Now that's a centralized Washington
responsibility going out to the field. So I believe in a Department of Justice
that does act with some control over its priorities and its -- use of its
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resources. I don't believe, however, that that should go to the question of the
integrity or the judgment -- : ' )

SEN. SCHUMER: And he uses the words -- in all fairness, he uses the
world "wholly." He deesn't say Washington should have no influence. He says
"cannot be wholly surrendered to Washington.

MR. MCNULTY: Well then, I would agree with that.
SEN. SCHUMER: Yeah. Okay.

) Final question, and I appreciate the indulgence of my colleagues here,
and I'll extend to them the same courtesy. On the Feinstein- Specter hill, doces
the administration -- unless you want to answer that -- (off mike.) WNo? Okay.

I was --
SEN. SPECTER: No, wait a minute. Were you saying I only have 23
minutes and 28 seconds left? (Laughter.)

'SEN. SCHUMER: Yeah, double that, if you wi.sh.

Let's see -- then I'1l1 ask it. What cbjection do you have to -
Feinstein's bill, the one that Senator Feinstein -- Senator Specter put in which
restores a system which seemed to be perfectly adequate for 20 years, including
in the Reagan administration, the Bush administration, and. the first six years
of this administration? Are you aware of any legal challenges prior to 2006 to
the method of appointing U.8. interim attorneys?

MR. MCNULTY: Well, there are two issues or two legislative proposals
that we seem to be talking about. One I think is, the bill I have in front of
me, which ig S, 214 -- if I'm reading it correctly, it goes beyond what was
existed prior to the amendment in the Patriot Act. " It gives the appointment
authority to the district court -- the chief judge of the district --
completely. That -- and if I'm wrong, somecone can correct me on that, but
that's my reading on the legislation.

Now there's another idea on the table, which is to restore to what it
wag prior to the Patriot Act, which gave the Attorneéy General the authority to
appoint somecne for 120 days, and then the chief judge would appoint that perscn
afterwards. Are you asking me about the latter more than the --

_ SEN. SCHUMER: Yeah, I'm asking you, would you have objection? Because
as I understand it, the sponsors simply want to restore what existed before the
Patriot Act changed. Would the administration be opposed to that? MR .
MCNULTY: Our position, I think, would be opposition. But we recognize that
that's better than what the original legislation is. And the reason is because
we supported what was done in the Patriot Act because we think it cleaned up a
probiem that though it only came up occasionally, and in the great majority of

" cases the system did work out okay, when it does come up, it can create some

very serious problems.

SEN. SCHUMER: But you used the new Patriot angle -- Patriot Act
language to go far beyond the specific problem that occurred in South Dakota.

MR. MCNULTY: Well, that's kind of what we're here today to .talk about.
I don't think that's true, but I understand your pergpective on it. And I think
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that if Arkansas -- if that Patriot Act provisicn had never passed, what would
have happened in Arkansas? Would we have been prohibited from going in and

. asking someone to step aside .and placing a new person in? No. It's just that
the person would have served for 210 days, and then the chief judge would have
had to re-up the person. So we may still be talking about what happened in
Arkansas, and there's a linkage being made to that provision, and some
initiative that we took afterwards. And there 1sn't any linkage in our minds.

_ SEN. SCHUMER: I would argue to you -- and this will be my last comment
-- that knowing that there's an ocutside independent judge of an interim
appointment is -- has a positive prophylactic effect, and makés you more careful
as to -- make -- would make any executive more careful about who that interim
appointment should be.

Senator Specter.

SEN. SPECTER: ‘Thank you. Are you gaying that the Department of
Justlce will not object to legislation which returns status quo antebellum,
because this has been a war, prior to the amendments of the Patriot Act?

MR. MCNULTY: I'm not saying we will or we won't cbject because,
51tt1ng here at the table today, I can't take apposition on that legislation. I
have to go back and have that decision made. I'm saying, though, that we
support the law as it currently stands, and if we come back and object to the
legislative idea that you have talked about here today, that would be the
reason. But I'm not spec1f1cally saying ‘today that we're going to object We
have to make a decision the appropriate way.

- ' . SEN. SPECTER: That's a "don't know."
MR. MCNULTY: Correct. N

SEN. SPECTER: =~ Would you be w1lllng to make a commitment on
situations where the attorney general has an interim appointment to have a
pr691dent1al appointment within a specified period of time?

MR. MCNULTY: Don't know.
SEN. ZSPECTIR: ijell, that clarifies matters more --
MR. MCNULTY: I mean, I'd have to go back and think about that, but T

understand the idea.
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SEN. SPECTER: I like -- I like brief answers and brief lines of
questioning. ' :

Would you consult with a home-state attorney -- home—state senator --
before the selection of an interim U.S. attorney?

MR. MCNULTY: We have not done that to date. It's --
SEN. SPECTER: I know that. Would you?

) MR. MCNULTY: Well, it's something that's worth considering, and it
can be a very helpful thing if --

SEN. SPECTER:  Will consider.

MR. MCNULTY: Will we consider doing that? SEN. SPECTER: Well, _
that's what you're saying. I'm trying to find your answer here. Will consider.

MR. MCNULTY: Right. Yes, we'll conasider that possibility.

SEN. SPECTER: All right, I have 24 more questions, but they've all

been asked twice. (Laughter.) 2and I would like --
SEN. SCHUMER: It's good to be the chairman, isn't it? (Laughter.)
SEN. SPECTER: -- and I would like to -- I certainly enjoyed it. The
gavel was radicactive when I had it. (Laughter.} And I would like to hear the

‘next panel, so I will cease and desist. Thank you.

SEN. SCHUMER: Thank you, and I will still call you Mr. Chairman, out
of respect for the job you did. : :
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Senator Whitehouse.

SEN. WHITEHOUSE: Thank you. Sorry to step out for a while. We have
the Irag budget down on the Budget Committee, so we're called in many directions
here. ' '

SEN. SCHUMER: (Off mike. )

. * .SEN. WHITEHOUSE: Mr. McNulty, you said that the firings were
performance-related and that there was a set procedure that involved career
"people that led to this action. To go back to The Washington Post, one
administration official, says the Post, who spoke on the condition of anonymity
in discussing personnel issues, said the spate of firings was the result of, and
"here's the quote from the administration official, "pressure from people who
make personnel decisions outside of Justice" -- capital J, the department --

" "who wanted to make some things happen in these places." '

MR. MCNULTY: Whoever said that was wrong. That's -- I don't know
where they'd be coming from in making a comment like that, because in my :
involvement with this whole process, that's not a factor in deciding whether or
not to make changes or neot. S0 I just don't know -~ —

SEN. WHITFHOUSE: What is not a factor?

MR. MCNULTY: Well, that quote suggests agendas, political or

otherwise, outside of the Department. And in looking at how to -- or who should
. be called or encouraged to resign or changes made they are based upon reagonsg --
they weren't based upon cause, but they were based upon reasons that were
Department-related and performance- related, as we said. And so I don't ascribe
any credibility to that quote in a newspaper. SEN. WHITEHOUSE: Okay. Would
you agree with me that when you're in the process of selecting a United States
attorney for a vacancy, it makes sense to cast your net broadly, make sure you
have a lot of candidates,  choose among the best and solicit input from people
who are sort of outside of the law enforcement universe? Would you agree with
me that it's different when you have a sitting United States attorney who is )
presently exercising law enforcement responsibilities in a district, how and
whether you make the determination to replace that individual?

MR, MCNULTY: I think that's a fair ¢oncern, and one distinction
that's important to keep in mind. .
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SEN. WHITEHOUSE: You wouldn't want to apply the same process to the

- removal of a sitting U.S. attorney that you do when you're casting about for

potential candidates for a vacancy?

Lo MR. MCNULTY: I'm not sure I fully appreciate the point you're making.
here. Could I ask you to restate it so I make sure if I'm agreeing with you
that I know exactly what you're trying to say?

SEN. WHITEHOUSE: - Yeéah. I think what I'm trying to say is that when
-there's an open seat and you're loocking for people to f£ill it --

MR. MCNULTY: Yes.

- SEN. WHITEHOUSE: . -- you can cast your net pretty broadly, and it's
fair to take input from all sorts of folks. It's fair to take input from people
in this building --

MR. MCNULTY: ©Oh, I see what you're saying.

i SEN. WHITEHOUSE: -- it's fair to take input from people, you know, in
law enforcement. It's fair to take input from people at the White House. It's
fair to take input from a whole variety of gsources. But it's different once
somebody is exercising the power of the United States government and is standing
‘up in court saying, "I represent the United States of America. And if you're
taking that power away from them, that's no longer an approprlate process, in my
‘view, and I wanted to see 1f that view was shared by you.

MR. MCNULTY: I think I apprec1ate what you're saying there, and I
thlnk that when it -~ you know, .there's two points. The first is that we believe
a U.8. attorney can be removed --

SEN. WHITEHOUSE: Of course.

MR. MCNULTY: -- for a reason or for no reason, because they serve at
" the pleasure of the president. But there's still a prudential consideration.
There's got toc be good judgment exercised here. And when that judgment is belng
exercised, there have to be limitations on what would be considered; I think
that's what you're suggesting. And there's going to be some variety of '
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: factors that may or may not come out in'an EBARs report or some other kind of
1 well- documented thing. But it comes down to a variety of'factorsrthat'have to
‘ do with the performance of the job, meaning -~

| ' ' SEN. WHITEHOUSE: But they're truly performance-related, you don't

| - just move around, because, you know, somebody in the White House or somebody in
this building thinks, "You know what? I'd kind of like to appoint a U.S.
attorney in Arkansas. Why don't we just clear out the guy who's there so that I
can get my way." That person might very well, with respect to a wvacancy, say,
"I want my person there," and that's a legitimate conversation to have, whether

"you choose it or not. But it's less legitimate when there's somebody in that
position, isn't it?- : '

b : MR. MCNULTY: Yeah, I hear the distinction you're trying to make
‘there. I'm not sure I -- I agree with it. The change that is occurring by
bringing a new person in versus the change that's occurring by bringing a person
in to replace an interim, I'm not sure if I appreciate the dramatic distinction
between them. If the new person is qualified and if you're satisfied that it's
not going to interfere with an ongoing case or prosecution, it's not going to
have some general disruptive effect that not good for the office --

SEN. WHITEHOUSE: Well, there's always some disruptive effect --

MR. MCNULTY: There is always some, right. The question is ig it
undue or is it substantial beyond the kind of normal turnover things that occur?
I think that there needs to be flexibility there to make the changes that need

'to be made. :

SEN. WHITEHQUSE: Finally, have the EARs evaluations changed since I
had the pleasure of experiencing one? Do you gtill go and talk to all the
. judges in the district? Do you still go and talk to all the agencies that
coordinate with the U.S. attorney's office in the district? Do you still go and
talk to community leaders, like thé attorney general and police chiefs who are
reqular partners and associates in the work of the Department of Justice in
those areas?

MR. MCNULTY: That's right. And T don't know if you were in the room
~ when I was having this exchange with Senator Schumer, but I want to say it one
‘more time to make it ¢lear. We are ready to stipulate that the removal of U.S.

attorneys may or may not be something supported by an EARs report because it may
be something performance-related that isn't the subject of what the evaluator
saw ofr when they saw it oxr how it came up, and so forth. &2And I -- I go back to
this point because I know that your and Senator Schumer's interest in seeing
them is because you want to see -- you want to try to identify the thing and
say,  "Well, there's justification,®" or there's not, right? And if there's not,
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the assumption should not be made that therefore we acted inappropriately or
that there wasn't other performance-related information that was important to
us.

SEN. WHITEHOUSE: No, but given the scope of the EARs
evaluations -- which really went into every nook and cranny of the operational
scope of my U.S. attorney's office -- the idea that there is something else
somewhere that might appear and justify the removal of a United States attorney,
and yet the -- something that all of the judges in the district -- all of the
federal law enforcement agencies in the District, the police chiefs and other
coordlnatlng partners with that U.S. attornmey -- that all of them were
completely unaware of and that never surfaced in the EARs evaluation would be -
somewhat of an unusual c1rcumstance, and I think would require a little bit of
further exploration. - :

MR, MCNULTY: Well, I appréciate the need for further explanation, and
I -- and that's where wet!re committed to working with you to get the answers
you're looking for. But maybe EARs reports have changed a bit, but there --
" maybe the management of the Department of Justice has changed a bit too, because
when we announce priorities, we mean it. And priorities, and how an office has
responded to those priorities, may not be measured by the evaluators the way
that other things -- the more nuts and bolts things -- are, and that's where
those reports are very-valuable, but they don't always tell the full story.

SEN. WHITEHQUSE: We'll follow up.
Thanklyou, Mr. Chairman.
SEN. SCHUMER: Senatory Sessions?

. SEN. SESSIONS: Thank you. It's a most interesting discussion. I do
have very, very high ideals for United States attorneys. T think that's a
-critically important part of our American justice system. I think sometimes
that the Department of Justice has not given enough sericus thought to those
appointments -- has not always given the best effort to selecting the best
person. :

President Reagan; when he was elected and crime was a big problem, he
promised experienced prosecutors, and I think that was helpful. I'd been an
assistant for two years and -- two-and-a-half years and that's how I got o
selected. And I did know something about prosecuting cases. I'd-tried a lot of
cases, and I was -- I knew something about the criminal system. So I think
Giuliani is correct -- you need to have somebody to contribute to the discussion
-- that knows something about the business. With regard to Arkansas, I just
took a quick look. I don't think that Mr. Cummins had any prior prosecutorial
experience hefore he hecame U.5. attorney, did he?

MR. MCNULTY:. That's correct. He did not.

SEN. SESSIONS: But M. Griffin had at least been a JAG prosecutor in
the military and been to Irag and he tried peqple there, had he not?

MR. MCNULTY: Tim Griffin had actually prosecuted more cases than a lot
of U.5. attormeys who go into office. A lot of people come from ciwvil
backgrounds or policy backgrounds, and he actually had been in court, whether
it's as a JAG here in Ft. Campbell, where he tried a very high profile case, or
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over in Irag or as a speciai assistant in that office. And I don't think we
should look lightly upon his experience as a prosecutor.

SEN. SESSIONS: And he spent a good bit of time with General Petraeus,
I gquess -- well, the 101lst in Mosul, Iraq with the -- as an Army JAG officer.
So anyway, he had some skills and experience beyond politiecs. But I just -- I
want to join with Senator Schumer and my other colleagues in saying I think we
need to look at these appointments maybe in the future more carefully. 1It's a

tough job. You have to make tough decisions. I remember -- I guess I took it as
a compliment -- people said that Sessions would prosecute his mother if he --
she violated the law. I guess that was a compliment; I took it as -- tried to

take it as that. So I wanted to say that.

With regard to the problem of a judge making this appointment, you end
-up, do you not, with a situation in which the judge is appointing the prosecutor
to try the poor slob that's belng tried before him?

MR. MCNULTY: Right.

SEN. SESSIONS: In other words, here he's appointing the guy to try the
guy, and that really is not a healthy approach for a lot of reasons, and it's
not consistent with the Constitution, to my way of thinking, which gives the
oversight to U.S. attorneys to the Senate in the confirmation process, and to
some degree the House because. they got finmancial responsibilities and so forth.
Is that a problem in your mind -- that a judge would actually be choosing the
person and vouching for the prosecutor who will try the defendant that he's
required to give a fair trial to? ‘

MR. MCNULTY: We've cited that as one of the issues that justlfled the
provision that was in the Patriot Act. .

SEN. SESSIONS: And is there any other circumstances which federal

judges appoint other agencies -- other officers of other federal agencies that
you know of? MR. MCNULTY: I'm not aware of a situation where someone in
another agency -- I know certainly situations where someone from private

practice was appointed, and that creates difficulties because of --

SEN. SESSIONS: No, I'm really talklng about do they ever -- do they
have any authority if there's a- uncertainty over a Department of Treasury.
official or a Department of Commerce official -~ that a federal judge --

MR. MCNULTY: O©Oh, I see your guestion.
SEN. SESSIONS: -- would appoint those appointments?

MR. MCNULTY: No, this is unique actually, and I think that's another

argument. --

SEN. SESSIONS: Yeah. T don't think it's a -- I think it's a serious
matter. Now Senator Schumer, let's think about this. Would it help -- and T'%1
ask you your comments, Mr. McNulty -- if we had some sort of speedy recquicoment

to submit the nominee for confirmation and that gives the oversight to the
Senate where the Constitution seems to give it? How would you feel about that?

MR. MCNULTY: I appreciate what you're trying to do there, and we agree

with the spirit cof that -- that we want to get the names up heré as fast as
possible. The problem is we don't control completely the process for getting
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the names, because when we're working with home state senators or some other
person to provide names to us for us to look at, that's a step that's beyond our
control, and it could create problems 1f there's a set timetable --

SEN. SESSIONS: Well, it could create problems for you, but you're
g01ng to have some sort of problems because you're not unilaterally empowered to
appoint United States attorneys. You don't have any unilateral right, so
somebody ' s going to have some oversight.

MR. MCNULTY: Yeah.

SEN. SESSIONS: 1In the other system you had 120 days and the federal
judge had the responsibility. 8o you can't have it like you'd like it.

MR. MCNULTY: Well, I appreciate that and I'm not trying to socund
greedy.  I'm just saying that there -- if we're talking specifically about the
idea -of a timetable that's what we'd have to look at. I'd actually like to see
the committee just judge us on our track record, and loock at the openings --
logk at the interims, look at the nominees, and how long it takes to get to a
nomination and then the confirmation. And based upon the track record, that's
the oversight -- that's the accountability. And I think the record we have is
pretty good. I'd like to say one other thing, Senator. Your experience in

" Alabama and Senator Schumer's experience in New York I think illustrates how

appointing somebody to come into a district .as an interim who may eventually get
nominated and confirmed can be'a very positive thing. Both in Senator Schumer's
case, where my predecessor, Jim Comey, was actually an assistant United States
attorney in my office in eastern Virginia, and he came up as an assistant to New
York tc be the interim, sent by main Justice to New York, but he had connections
there and a root there as a ~- where he started his career. BAnd he was an
interim, and then he got nominated for that peosition later. And then the same
thing happened in south Alabama. And it can be a very positive way of dealing
with a vacancy and putting a competent person in place that doesn't come from
within that same office.

SEN. SESSIONS: I do think that we have a responsibility to at some
point confirm United States nominees if there's time sufficient to do so because
-- but the position cannot go vacant. Somebody's got to hold the job in every
district at some point in time because the work of the office can't continue
without somebody as the designated United States attorney. So .I would note that
I don't know Arkansas -~ I think you've learned that you got to be careful with
these offices. They -- there are perceptions out there.

Senator Pryor's concerned about this appointment. He's a good man --
former attorney general. It would have been better I think had you been a
little more careful with that appointment, although the nominee I think is --
got a far better track record than some would suggest -- the new U.S. attorney.
I would note that we could give -- I'll just say it this way. Most of us in the
Senate do not review the U.S8. attorney appointee -- appointments personally.

Staff reviews that and we hear if there are objections and get focused on it if

there’f a problem

I think we all probably should give a little more attention to it.
And we hold the administrations, as they come forward, to high standards about
appointments, because it's a very important office.

MR. MCNULTY: Senator Segsions, to be clear on Arkansas, Tim Griffin is
an interim appointment. And consulting with Senator Pryor and Senmator Lincoln
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has been going on for some time. And a nomination in that district will be made
in consultation with them. 1In fact, we'll even take his statement that he made
here today and look at it closely and see what it is.

He said today he's going to Attorney General Gonzales, That's the

-process that we' re committed to following. There's no effort there to go around

Senator Pryor or Senator Lincoln and find a nominee that they wouldn't support.
And so that approach in Arkansas has been the same that we've used in all the
other places where we seek the guidance and the input from the home-state

senators as we look for someone we can get confirmed by the Senate.

SEN. SESSIONS: I would just conclude b? noting that there isg a danger

when politicians get invelved in appointments, and particularly when United

States attorneys have to make a tough-charging decisions like the border patrol
shooting and other things like that. And we've got to be real careful about

that.

I would just say, though, when it comes to priorities of an assistant

United States attorney or the Department of Justice or a U.3. attorney, then I

think if -- I think.the political branch does have a rlght to question whether
the right priorities are belng carried out.

Thank you, Mr. Chairman.
SEN. SCHUMER: Well, thank you.
And I want to thank you, Mr. McNulty. This is not an easy thing for

you to come and testify to. And I appreciate your candor, admlttlng that Bud
Griffin (sic/Cummins) was not fired for any partlcular reason.

Your willingness to come and talk with us so we can figure out exactly
what went on this week -- as well as your inclination to both submit the EARs
reports and give us information about any cutside influences on this -- that

‘will be very helpful not only here, but in establishing a smooth working

relationship between this committee and the Justice Department and the new
Congresg. And the proof of the pudding, obviously, is going to be in the eating,

“ but I think we look forward to getting real 1nformatlon about what happened

here.
Thank you.

Okay. Let me call our next three witnesses and appreciate them for
their patience.

The first is Mary Jo White. She's currently a partner at the New York
law firm of Debevoise & Plimpton, the first and only woman to have served as the
U.S5. attorney for the Southern District, which many view as the best federal
prosecutor's office in the country. Ms, White has a lot to do with the fine
repUdtation of thac office, and her own reputation for excellence and integrity
ig unparalleled: A graduate of William & Mary and Columbia Law School. She was
an officer of The Law Review. And T also owe her a personal debt of gratitude,

‘because my chief counsel, whe's done a great job here, Preet Bharara, sort of

worked under her when she lured hlm away from private practice and he's stlll
there.
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Professor Laurie Levenson is currently the professor of law and William
M. Rains Fellow at Loyola Law School in Los Angéles. She teaches criminal law,
criminal procedure, ethics, anti-terrorism and evidence. Prior to joining the
faculty at Loycla Law School, Ms. Levenson spent eight years as an assistant
U.S. attorney where she prosecuted violent crimes, narcotic offenses, white-
collar crimes, immigration and public corruption cases. She's a graduate of
Stanford and the UCLA Law School where she was chief articles editor for The Law
Review. .

Stuart Gerson is currently head of litigation -- the litigation
practice at the law firm of Epstein Becker & Green. He joined as a partner in
‘1980. Prior to his return to private practice, Mr. Gerson served as assistant
attorney general for the Civil Division at the Department of Justice under both
President H.W. Bush -- George H.W. Bush -- and later as acting attorney general
under President Clinton. Heé served as an assistant U.S. attorney in the District
.of Columbia and is a graduate of Penn State and the Georgetown Unlverslty Law
Center. :

(The witnesses are sworn.f
Mg. White, you may proceed.
MS. WHITE: Thank you very much, Senator Schumer, Senator Specter.

I'm honored to appear before you today. I've spent oveér 15 years in
the Department of Justice both as an assistant United States attorney -- the
best job you could ever have -- and as United States attorney. = I served during

“the tenures of seven attorneys general of both political parties, most recently
John Ashcroft. 1 was twice appointed as an interim U.S8. attorney, first in the
Eastern District of New York in 1992 by Attorney General William Barr -- and I
heard from Mr. Gerson that he also had a hand in signing those papers -- and
then in 1983, appointed as interim U.S. Attorney in the Southern District of New
York by Attorney General Janet Reno. Most recently, as Senator Schumer
indicated, I served for nearly nine years as the presidentially appointed U.S.
attorney in the Southern District of New York from 1993 until January 2002.

Before I comment substantively on the iggues before the committee, let
me make very clear up front that I have the greatest respect for the Department
of Justice as an institution, and I have no personal knowledge of the facts and
circumstances regarding any of the reported requests for resignationg of sitting
United States attorneys. Because I do not know the precipitating. facts and
circumstances, I'm not in a position to either support or <¢riticize -the
particular reported actions of the department and do not do so by testifying at
this hearing.

I am, however, troubled by the reports that at least some United States

" attorneys, well regarded, have been asked by the department to resign without

any evidence of misconduct or other apparent significant cause., And I -- you
know, I do find that troubling. I think that the appearance -- if it happened,
in particular -- but even the appearance of that tends to undermine the

importance of the office of the United 3tates attorney, their 1ndependence dnd_
the public sense of evenhanded and impartial justice.

Casual or unwisely or ingufficiently motivated requests for U.S.
attorney resignations -- or the perception of such requests -- diminish our
system of justice and the public's confidence in it. United States attorneys are
political appointees who do serve at the pleasure of the president. It ig thus
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customary and expected that the U.S. attorneys, generally, will be replaced when
a new president of a different party is elected. There is also no guestion that
presidents have the power to replace any United States attorney they have
appointed for whatever reason they choose. In my experience and to my
knowledge, however, it would be unprecedented for the Department of Justice or
the president to ask for the resignations of U.S. attorneys during an
administration, except in rare instances of misconduct or for other significant
cause. Thig is, in my view, how it should be.

U.Ss. attorneys are the chief law enforcement officers in their
districts, subject to the general supervision of the attormey general. Although
political appointees, the U.S. attorneys once appointed play a critical and
neonpolitical, impartial role in the administration of justice in our federal
. system.

Senator Schumer alluded te this, but in his well-known address to the
United States attorneys in 1940, then-Attorney General Robert H. Jackson,
although acknowledging the need for some measure of centralized control and
coordination by the department, emphasized the importance of the role of the
U.S. attorneys and their independence. He said, "The prosecutor has more control
over life, liberty and reputation than any cher person in America. His
discretion is tremendous Because of this immense power, the post of United
States attorney, from the very beginning, has been safeguarded by presidential
appointment, requiring confirmation of the Senate of the United States. Your
regponsibility in your several districts for law enforcement and for its methods
cannot be wholly surrendered to Washington and ought nct to be assumed by a
centralized Department of Justice. Your positions are of such independence and
importance that while you are being diligent, strict and vigorous in law
enforcement; you can also afford to be just.n ‘

In my view, the Department of Justice should guard against acting in
ways that may be perceived to diminish the importance of the Office of United
States Attorney or of its independence, taking nothing away from the career
aggistant United States attorneys and other careexr attorneys in the Justice
Department.

Changing a United States attorney invariably causes disruption, and
often loss of traction in cases and investigations. This is especially so in
sengitive or controversial cases where the leadership and independence of the
U.8. attorney are often crucial to the successful pursuit of such matters,
particularly in the face of criticism or political backlash

Replacing a U.s. attorney can, of course, be necessary or part of
the normal and éexpected process that accompanies a change of the political
‘guard. But I do not believe that such changes should, as a matter of sound
policy, be undertakem lightly or without significant cause.

If U.S. attorneys are replaced during an administration without
apparent good cause, the wrong message can be sent Lo other U.S. attorneys. We
want our U.S. attorneys to be strong and independent in carrying out their jobs
and- the pricorities of the department. We want them to speak up on matters of
policy, to be appropriately aggressive in investigating and prosecuting crimes
of all kinds and wigely use their limited rescurces and broad discretion to
address the priorities of their particular districts.:

In my opinion, the United States attorneys have historically sexved
this country with great distinction. Once in office, they become impartial
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public servants, doing their best to achieve justice without fear or favor, I
am certain that the Department of Justice would not want to act in such a way or
have its actions perceived in such a way to derogate from this model of the
nonpolitical pursult of justice by those selected in an open and transparent
manner. :

Thank you very much. I'll be hapﬁy to answer questiong.

SEN. SCHUMER: Thank you, Ms. White.

Professor Levenson.

MS. LEVENSON: (Off mike.) . Does that work. now?

SEN. SCHUMER:' Yes.

MS. LEVENSON- Okay. I served in the United States attorney's offlce
for four different Unlted States attorneys of both parties and one interim
United States attormey. I believe that we, in fact, have the best prosecutorial
system in the world. But I'm here because I fear that the operation of that
system and its reputation for excellence is jeopardized because of the increased

politicization of the United States attorney's offices.

As this committee knows, the most recent concerns have focused on a
rash of dismissals of experienced and respected United States attorneys across

the country. There's at least a strong perception by those in and outside of

the United States attorney's office that this is not business as usual, that
qualified United States attorneys are being dismissed and their replacements who
are belng brought in do not have the same experience and qualifications for the
positiomn.

i Moreover, there's a deep concern that the interim appointments by the
attorney general will not be subject to the confirmation process, and therefore
there will be no check on those qualifications and the interests of the offlces
will be sacrificed for polltlcal favors.

I want to make three basic points in my testlmony today. One,
politicizing federal prosecutors does have a corrosive effect on the federal
criminal justice system. It is demoralizing to AUSAs. These are the best and
the brightest, who go in there because they are dedicated public servants. And
they expect their leaders to be the same.

- It's also, as we'wve heard, disruptive to ongoing projects. It creates
cynicism among the public. It makes it harder in the long run to recruit the
right people for those offices. And as Mr. McNulty said, if you lose the AUSAs,
you lose the greatest assets of all. ,

Second, although there's always been a political cémponent to the
‘gelection of United States attorneys, what is happening now is categorically
different. . Traditiconally we saw changeover when there was a new administration.
Thus when. PI881dent Clintcn came in, he had every right and did ask for those
resignations. ' '

But we have never seen what we're seeing today, which is, in quick
succession, seven U.S. attorneys who have excellent credentials, successful
records and outstanding reputations being dismissed midterm. 2And we've never
seen their interim replacements, at least some of them, coming in with the lack
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of experience and qualification they have and beihg put in on an intefim'basis
-indefinitely without the prior process that we had for evaluation.

We all recognize that federal prosecutors serve at the pleasure of the
president, and the Department of Justice controls many of the policies and the
purse strings. But it has been a gtrong tradition of local autonomy and

; accountability and continuity that has made these district U.S. attorneys

! . successful, not the arbitrary dismissals in order to give others a fresh start.
This is an important tradition. With local autonomy and continuity comes a
greater ability to serve the needs of the district.

Third, and finally, in my opinion the prior system, which allowed the
attorney general to indeed appoint the interim U.S. attorney for 120 days, and
then if there's no confirmed U.5. attorney have the chief judge make an interim
appointment, was not only constitutional, but frankly had advantages over the
.most recently placed provisions.

Flrst it's constitutional because, under the appointments clause and
the acceptlng clause to that, inferiof officers, which U.S8. attorneys are,
may be appeinted by the president, ¢ourts of law or heads of department. ' And
under the Supreme Court's decision written by Chief Justice Rehnquist in
Morrison versus Olson, the role of judges in appointing prosecutors has been
held to be constitutional. In that case, which dealt with independent counsel,
the court cited a lower court case dealing with lnterlm U.8. attorneys, and
‘gited lt favorably.

I don't think any of the panelists today and any of the witnesses I
heard today, in fact, challenge the constitutionality of having judges in the
process. Bubt as Mr. Gerson eloquently states in his written testimony, it's one
of congre551onal dlscretlon '

As a matter of discretion, I think that the pribr syatem, the one that
Senators Specter and Feinstein ave talking about returning to, has strong
~benefits in comparisomn to the new approach. Under that approach, the attorney
general makes the initial appeointment. It gives plenty of time to the
department to come up with a nominee and present that nominee. &aAnd then, if
that is not able to happen in a timely fashion, the chief judge starts making
appointments. ' '

And can chief judges do this in a fair way? Not only can they, but
they have for decades. And that's because, in my experience, frankly the chief
judges know the district often better than the people thousands of miles away in
the Department of Justice. They know the practitioners in their courtrooms.
‘They care about the cases in their courtroom. And those judges have the
credibility and confidence of the public¢ in making their appointments. They
‘appoint magistrate judges and they even appoint federal public defenders, while
not government officials, nonetheless, readily and regularly appear before those
judges. -

I personally have never heard and seen of a case where a judge exerted
any pressure on the appointment of an interim U.S. attorney or when that person *
appeared before them because he had made that appointment. And I think we have
to compare it to the current system under the Patrict Act, where only the
attorney general is involved in the process and those interim appointments can
be forever. And there may be no or little oversight by the Senate because there
is not the traditional confirmation process.
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So in conclusioﬁ, I'd like to say that whether or not the current

. attorney generals' recent actions have been in good or bad faith, their impact

has been the same. It has demoralized the troops. It has created the

- perception that politics is playing a greater role in federal law enforcement.

- And it has stripped the Senate of its 1mportant role in evaluatlng and
confirming the candidates.

In my opinion, the healthiest thing to do is not to rely just on what
I'm sure are the sincere promises of the Department of Justice officials of what
- they're not going to do with this interim power, but to put in some statutory
scheme that allows flexibility of interim appointments but still has
accountability. That would mean the attorney general could make some 1nter1m
app01ntments but would restore the Senate'’ s role ag a check and balance.

With that, I welcome any questions'from the committee. Thank you.
SEN. SCHUMER: Thank you, Professor Levenson.
Mr. Gerson.

MR. GERSON: Mr. Chairman, Senator Specter, it's a great delight always
to testify before this committee, especially as an old Justice Department hand,
1'1] concur. My wife thinks the beat jok I've ever had is being her hugband.
But in terms of what I got paid to do, certainily being an assistant United
States attorney was a terrific job. '

and let me talk to a couple of contrarian issues.

But first, Senator Schumer, given the lateness of the hour, I ask
your parliamentary discretion in incorporating my written testlmony as if read
here and in full

SEN. SCHUMER: - You are indeed an old Justice Department hand. Thank
.you.

Without objection, Mr. Gerson's entife_statement will be read into the
record. - : '

MR. GERSON: Thank you.

I came here different, perhaps, from anybody else, with an agenda. And
coming last, I have the pleasure of having seen that agenda satisfied. I
thought and think that S. 214 is a very bad idea. I thought that Senator
Feinstein's reaction, while understandable, was not finely enough drawn. And
certainly returning to the previous method of appeointments serially of interim
United States attorneys is vastly superior to what was being proposed, which was
taking the executive branch out of an executive function. But that battle now
has been won.

I urge you, though, to have hearings on it, because it's not -- the
idea of including the judiciary at all is not without problems. Different from
Ms. Levenson, I actually know and have experienced some cases where judicial
intervention has proved ill-advised and badly directed.

But at the end of the day, I came here to speak for the Constitution,

and ¥ think the Constitution has gotten a good break out of the day, that we
function best when the executive does things that are committed to the executive
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branch; the legislature does things that are committed to the legislative

branch, and the judiciary fulfills a judicial function, and that those roles,
when stuck to, create the right kind of dynamic tension that the framers had in

- mind and which has made our written Constltutlon the oldest wrltten constitution .
in the world. ’

There's. a certain sense of deja vu in all of this. One of the reasons,
‘perhaps, that I wag invited is I probably superintended the most dismissals of -
United States attornmeys that anybody ever did, and I did it accidentally when,

by force of circumstances -- and Senator Schumer and Senator Specter remember my
unusual -circumstance when I ended up as the long-term acting attormey general.
That had: never .happened in American history, where a president was saddled

for more than a few days with an attorney general of the other party. There's
something to be said for that, by the way.

and in this case, it -was easy to support President Clinton's decision
to dismiss U.S. attorneys, many of them on the same day, many of them that had
served full terms, and many of them that were involved in ongoing
investigations, because it was a presidential prerogative.

And I just note with some irony that I was accused by some of my .
colleagues of being invelved in the termination of the United States attorney.in
Arkansas, who was in the midst of -- actually she had recused herself, but the )
office was in the midst of the Whitewater investigation, and that was alleged to
" have been a cover-up on behalf of President Clinton.

' Of course, pressure then turned that occupation over to a judicially
gselected officer and created the situation where a prosecutor responsible to the
judicial branch caused a great deal of discomfort both to the presgident and to
what is now the Democrat majority. And I urge everyone to remember that in
looking at the role of the judiciary in a restored context to the one that
Senator Schumer, I think, accurately described.

. The greatest value of the judiciary is it tells the other -- not just
the executive branch, but the legislative branch -- to get on with their
constitutional business and move on to permanent United States attorneys with
due speed. That's the value of the judicial part of it, not judges picking
prosecutors, because that's an anomalousg role for the judiciary.

Let me alsc address one other point, and that's -- I'm as great an
admirer of Justice Jackson as anyone and have learned a lot about what the ]
polltlcal branches should do and shouldn't 3o from reading Justice Jackson. But
I want to say a word on behalf of centralization and the proper role of
politics.

) I've seen much of this before. I've dealt with problems between
senators and presidents for many years. Senator Specter and I and Senator Heinz
resolved an issue in the Reagan administration where there was a dispute of who
should be the United States attorney for the eastern district of Pennsylvania.

These disputes are old and oftentimes difficult? But it should be
-remembered that there were many valid reasons why the main Justice component of
the Justice Department cught to be able to exert its will over United States
attorney's offices in a prudent way and why perhaps it hasn't happeéened encugh.

I cite several instances of where I myself felt compelled to act and
_think that I did justice. 1I'm of an age where some of the things I remember
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best perhaps didn't happen and I'm informed that at least @ one of my examples
.may be flawed. Although what I state is true, I attribute something to the '
then-U.S. attorney for the southern district of New York that perhaps I
shouldn't have. I apologize to him, and will personally if I have contradicted
his memory. ’

But several cases immediately came to mind where I know that United
'States attorneys were not adequately attendlng to national priorities. One was
in the savings-and-loan crisis. : It was very clear that a centrally directed
civil system was vastly outperforming the digpersed, decentralized way that the
criminal cases in the savings-and-loan area were being handled, and there were.
many U.S. attorneys that didn't do & good job. And it wasn't until main Justlce
1mposed task forces on them that that 51tuat10n Amproved.

And then I pointed but, lastly, a situation that I had where, 1f I had
1lstened to the United States attorney and indeed to the chief judge of the
district in which the case was being tried, I would have been complicit in what
I. thought was an act of racial discrimination in jury selection, albeit
involving a minority public official of the opposite party to me. I felt it
1mportant to 1mpose my w111 on the United States attorney

. " I think that justice was done. It didn't mattexr to me that it was
criticized. It was fairly illuminated in the public record, and that's all that
really mattered. But it was certainly something that was warranted no matter
how many people I displeased and no matter what an 11l effect I might have had
on the morale in the given office.

) ‘I don't know that morale generally in the United States attorney's
offices is being challenged. I haven't seen it.- And I do work that invelves a
lot of United States attorneys. I subscribe to Mary Jo White's analysis of what
a United States attorney's office ought to be., I hope that my career, in.
retrospect, will be reviewed and held as consistent with that tradition.

I know that I got a great deal of support from main Justice when I was
a prosecutor of cases that weren't generally popular, including the prosecution
‘of a United States senator, including being involved in one of the more
contr¥oversial Watergate cases. And it was people like Henry Petersen, the
legendary figure who was then the head of the criminal division, who provided a
lot of support for what a rookie line assistant, assistarnt U.S.. attorney,
‘thought needed to be done. And that tradition still is present;

Somebody I got to know in my early days. the first time I was in the
Justice Department is’ Dave Margolis. -You heard about him earlier, and I know
he's a person who is familiar to you. It's not the practice of the Justice
Department to throw career people to the winds of pelitical judgments and
political testimony, but he and so many other pecple are the folks who make this
system go. They're there whoever are United States attorneys. Every coffice has
them. And Ms. White and I have been honored, as has Ms. Levenson, been honored
to serve with people like that. So I happily conclude my remarks noting that
what I came here to do was achieved when Senator Feinstein took her seat and
announced what I think is a beneficial compromise.

Thank you.
SEN. $CHUMER: Thank you, Mr. Gerson. And we did say we'd try to wrap

up by 12:30, so I'll keep my questions brief. BAnd we may submit some others in
writing. ' o _ .
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- First to Mary Jo White. Do you think -- first, what should be the
standard for firing a presidentially appointed U.S. attorney? What have you
understood the historical standard to be? And is it ever wise or appropriate to
fire a Senate-confirmed U.$. attorney simply te give another person a chance?

MS. WHITE: Senator, in answer to that, clearly the president has
the power to remove any U.S. attorney'fo: any reason or no reason, but as a
‘matter of policy and as a matter of precedent as well, that, in my experience
during an .administration, has not beéen done and I don't believe should be done,
absent evidence of misconduct or other significant cause. And I. think we have
to be careful about the slippery slope of performance-related, because I don't
think a U.S. attorney is like any other employee in the sense that it's a
presidential appointee. It should be for serious significant cause. It does
_cause disruption, it does cause a tremendous appearance problem, it can disrupt
"cases. So I think the historical pattern has been absent misconduct or
significant cause that you don't unseat a sitting U.S. attorney.

SEN. SCHUMER: What you say makes a great deal of sense. Even assuming

" that some people were unhappy with the priorities, say, of Miss Lamb -- I mean,

the problems that this has created, I'll bet the Justice Department wishes they
‘hadn't done what they did. And we don't know the record. Maybe there's some
smokinhg gun, but it's hard -- it's difficult to believe that, given the external
reports. ’ '

Professor Levinson, I just want to ask you since I read your testimony

last night and heard it again here with care, did you find the statement -- I
won't call it an admission -- of Deputy Attorney General McNulty thait he -- that
they removed the Arkansas U.S. attorney -- well, I was going to.say troubling,

shocking, unprecedented. wWould you disagree with any of those words?

MS. LEVINSON: ©No, 1 wouldn't. I mean, in some ways it was refreshing
to hear him say outward that -- : . :

SEN. SCHUMER: You bet,

MS. LEVINSON: -- he fired him not because he had done anything wrong,
but because they wanted to give somebody else a political chance. That's
preciseély the problem. The job of U.5. attorney should not be a political
prize. There's too much at stake for the district and for the people who work
in that office. '

SEN. SCHUMER: Right. And finally, to Mr. Gerson, in your time at the
Justice Department, which is extensive, did you ever see a U.S. attorney asked
to resign for no reason other than to give someone else a shot? MR. GERSON:
Yes. : ' '

SEN. SCHUMER: Want to give us the example?

MR. GERSON: Well, I can't give you a name, and I've tried £o think
hack over this. It #as certainly suggested to individuals during my time at the
midterm that perhaps it was time to do something else. I --

‘'SEN. SCHUMER: In the.two-year or the. four-year?:

MR. GERSON: Four-year.
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SEN. SCHUMER: Four-year.

MR. GERSON: Four-year. But I note that all of -- it would seem -~ I
don't want to be an apologist for anybody here, and I agree with you that the

situation in San Diego is worth examining.

I know that the person who was

deposed, I thought her to be a very fime lawyer, but I don't know any of the

circumstances.

I dealt with her in health care cases,

where she was quite

vigorous, not in immigration cases that I have nothing to do with.

But all of the individuals involved seemed to have served four years
and were in a subsequent term, and I think that's worth knowing. They'd been

allowed to serve that time, and T guess I'm
don't want to adopt some categorical visgion
wrong with looking at an organization while
don't carry any presumption that if someone
automatically entitled to continue. On the

taking a contrarian view, which is I
that there's anything inherently - -
it's healthy and wmaking a change. I
is doing a goocd job, they're

other hand, I'm a conservative in

most every way,'qnd I believe in. least action, and I generally try to do

scmething for a reason.
without a reascn to do so.-

And I don't conceive that I'd have made a change

_ SENi SCHUMER: Final question to ydu, sir, Given the fact that the
replacement in the seven we talked about was probably contemplated before the

day they were actually dismissed, isn't 120

days enocugh?

MR. GERSON: It should bke. Yeah, I'd -- it should be, but it should be

-- let me make it clear.
the D.A.,, so I go back a ways.

SEN. SPECTER: {Off mike.)

I -- Senator Specter and I have argued with each other
over almost three decades now on separation questions.

T knew him when he was

MR. GERSON: (Laughter.}) We were both wvery young.

I think that it should be a notice both to the executive branch and to

the. legislature.

"I don't think that we benefit from having interim anything for

a long period of time, and that ought to move expeditiously to having permanent
- people who whether or not it's constitutionally required, as a matter of

constitutional custom, have
the Senate give advice and consent.

SEN. SCHUMER: Thank you.

Senator Spectef.

SEN. SPECTER:
a situation like thia.
now 12:29-and-a half.

SEN. SCHUMER:

" 'SEN. SPECTER:

I thank you -- I thaﬂk Mr. Chairman.
The chairman wants to end this hearing at 12:30,

I haven't been in a situation

their nominations submitted to the Senate, and

I haven't been in
It's

You can speak as long as you wish,

like this since I was

invited in 1993 to be the principal speaker at the commissioning of the

Gettysburg in Maine.

And when I looked at the gpeaker's list,

I was ninth.

. There was an admiral from Washington, there was an undersecretary of State,
there was the governor, there was Senator George Mitchell, there wag Senator

Bill Cchen,

and I was called upon to speak at 4:32,
to the podium that the commissioning had to be at 4:36 -- (laughter} -- because

‘And I was told as I walked
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that's when the tide was right. So this brings back fond recollections to be

called upon after all the time has expired.

SEN. SCHUMER: Well, I just want to remind my colleaque a rising tide

1ifts all boats. (Laughtex.)

SEN. SPECTER: I only wish there were a rising tide in Washington.
(Laughter.) But we have the power in the Senate to change the clock. I was on
the Senate floor one day when we had to finish activity by mldnlght and we
stopped the clock at 10 minutes to 12 --

SEN. SCHUMER: I heard about that.

o

SEN. SPECTER: -- until we finished our work.

' But on to the serious questions at hand for no more than three minutes.
Mr. Gerson, it's been a very important subject today as to what wag a person's

‘best job. Now you testified that your wife thought being her husband was your
'best job, but it seems to me that begs the question. Did you think that was

vour best job? (Laughter.)}
MR. GERSON: I'd darn well better.
SEM. SPRECTER: Well, that clears the air on that.

_ In Morrison v. Olson, the appointment of a special prosecutor was up,
and the special prosecutor statute provided that the appointing judge could .not

‘preside over any case in which a special prosecutor was involved. Ms. White, do
‘you think we might bring that rule to bear so that if we have the chief judge

make the appointment after 120 days that the prosecutor cught not to be able to -
appear before that judge? MS. WHITE: Certainly, I think that's wise
particularly from. an appearance point of view, whether dictated ag a matter of
constitutional law. 2And again, I did not go into the subject of the best
mechanism for appointing interim U.S. attorneys because I think the solution
that seems to be on the table -- not perfect, at least in my view -- is probably
the best one, achieving the best balance. Not without its issues, though.

SEN. SPECTER: Professor Levinson, don't you think it would be a good

idéa when there is a change of administration to at least make some sort of an

inquiry as to whether the firing of all -- there were only 92 U.S. attorneys
fired by Attorney General Gerson, as I understand it. I understand they kept
Chertoff in North -----in Jersey at the request of Senator Bradley to 'put to --
not that that wasn't political, but don't you think there ought to be some
inquiry as to what's happening, and whether there's some polltlcally sensitive
matter so that you just don't have a carte blanche rule?

MS. LEVINSON: Well, I do --

SEN. SPECTER: Whoa, wait a minute. I haven't finished my question.
and don't you think that Attorney General Gerson acted inappropriately in firing
all of those people when Clinton took oftice? Zfter all, Ruckle's (ph) house
resigned and Richardson resigned. They wouldn't fire Archibald Cox. Do you
think that Gerson was the Bork:of his era? (Laughter.). '

MS. LEVINSON: I think the record speaks for itself, Senator.
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_SEN. SPECTER: He's already had his turn. I want an answer, Professor
Levinson. (Laughter.) ' '

Just kidding, just kidding.. How about it, Mr. Gerson -- former
Attorney General Gerson? '

MR. GERSON: Well, I don't criticize Mr. Bork either. I mean, the
buck had to stop at some point in order to have a Justice Department.. But
there's a difference. I alsc think that the process worked well, even though it
had a negative --

SEN. SPECTER: It had to stop at some point to have justice, you say?

MR. GERSON: To have a Justice Department Somebody's got to run the
place. I don't think everybody -- '

' SEN. SPECTER: What was wrong with Cox?

. MR. GERSON: Well, I don't think anything was wrong with Cox, and I
think the upshot -- I think the system worked. I mean, ultimately the
wrongdeoing of that administration was exposed, and the president resigned in the
wake of a continuation of the special prosecitor's function. You can't escape
it, and I think that's the point that good oversight makes, and why when all the
political branches -- both polltlcal branches do thelr Job, justice will be
served.

SEN. SPECTER: ©Oh, I think this quesgtion has been very thoroughly’
aired. ' Very thoroughly aired. I can't recall a three-hour and 36- minute

hearing under similar circumstances, ‘and I await the day when Chairman Schumer
is chairman of the full committee to see us progress in our work.

Thank you all very much.

MS. LEVINSON: Thank you.

SEN. SCHUMER: Thank you.. And I want to thank Senator Specter and all
three witnesses for their excellent testimony. I think it's been an excellent
hearing, and I have a closzng statement that I'l11l submit to the record -- for
the record. :

Thank ydu.

END.
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